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2003 SENATE STANDING COMMIITEE MINUTES 

BILURESOLUTION NO. 2397 

Senate Industry, Business and Labor Committee 

CJ Conference Committee 

Hearing Date 02-11-03 

T Number Side A SideB 
1 xxxx 

Meter# 
1300-2045 

Minutes:Chainnan Mutoh opened the hearing on SB 2397. All Senators were present. 

SB 2397 relates to false olaims or statemortts made to workers' compensation. 

Testimony ln support of SB 2397 

Sen1tor O'Connell introduced the bill. He had no literature on the bill because the constituent 

who asked for this piece of legislature was not able to attend me hearing due to bad weather. 

There w11 no supportfng testimony on SB 2397, however, Glen Baltrusch later turned in 

written testimony after the hearing was closed and action was taken. See attached. 

Testbnony fn opposition 

David Thiele, ND Workers' Compensation, spoke in opposition to the bill. The board is 

unanimously opposed to this bill. 

John Olson, ND State's Attorney's office, stated that this bill would raise the standard on 

criminal code for prosecution, therefore they are opposed. 

The hearing was closed. 
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Senate Industry, Business and Labor Committee 
Bill/Resolution Number 2397 
Hearing Date 02-11-03 

Senator E1peaard moved • DO NOT PASS. Senator Klein 1eeonded. 

Roll Call Vote: 7 yet. 0 no. 0 ablent. 

Carrier: Senator E,peaard 
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BIii/Resoiution No,: SB 2397 

FISCAL NOTE 
Requeated by L19lalatlve CounoU 

01/30/2003 

1 A. State ft.cal .tr.ct: 1"-ntlfy the state fiscal effect and the fiscal elrtct on agency •pproprlatlons compared to 
fundlna level$ and a · - · :-:,tlons antlcloated under current law. 

2001 •2003 8'tnnlum 2003•1005 Bltnnlum 2005-2001 Biennium 
Gentral otherFunda General OthtrFunda GtMral other Funds 

Fund Fund Fund 
Revenuet 
Exs-ndttures 
A..,.,. _..,rfatlon1 

1 B. Countv, cltv. and school district flacal lfflct: Jdentlfv the fiscal effect on tl>B SDt>roDrlate r,o/Jtlcal subdivision, 
2001 .. 2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 

School School School 
Countl .. CltlM Dlatrlct1 Countl11 Cities Dlatrlcta Counties Cltl11 Dl1trfot1 

-
2. Narrative: Identify the aspects of the measure which cause fiscal Impact and Include any comments relevant to 
your analysis. 

,,._...___ NORTH DAKOTA WORKERS COMPENSATION 
, i 2003 LEGISLA TtON 

. ..-• SUMMARY OF ACTUARIAL INFORMATION 

BILL DESCRIPTION: False Clalms or Statements 

BILL NO: SB 2397 

SUMMARY OF ACTUARIAL INFORMATION: North Dakota Workers Compensation, together with Its actuary. Glenn 
Evans of Pacific Aotuarlal Consultants. has reviewed the leglslatlon proposed In this blll In conformance with Section 
54-03-25 of the North Dakota Century Code, 

The proposed leglslatlon would ~lace additional llmlts on NDWC's ablllty to terminate benefits and to recoup past 
benefit payments In situations Involving false or mlsleadlng claim statements. 

FISCAL IMPACT: We do not have access to an appropriate base of historical experience to use In quantifying the 
anticipated Impact of tho proposed leglslatlon on rate and reserve levels. However, based on our discussions with 
NDWC staff, we believe that costs will Increase. 

NDWC estimates that Its fraud unit has generated net savings In the neighborhood of $20 mllllon since 1994. The 
changes proposed under SB 2397 could hamper the fraud unit's ablllty to achieve similar savings In the future for 
several reasons: 
1 ) Loss costs may Increase If NOWC Is constrained In Its ablllty to terminate Indemnity and/or medical beneflts when 
fraud Is Involved. 
2) Loss costs may Increase further If the degree to which the current statutes deter fraud Is diminished, 
3) Legal costs may Increase If the new standards adopted under SB 2397 generate an Increase In llllgatlon, 

DATE: February 6, 2003 
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3, State tlacal eff9ot clltlH: For Information shown undtr stat, ff,c1I tfrect In 1A, ,-,w: 

r \ A, R•wnUN: E~•ln thf ffi,ttnu. ,mounts. Provide dflt,11, when appropriate, for ••ch revenue typ,, and 
fund afftcted and any ,mounts lncludtld In ,,,. exeoutlvt budQtt, 

aee Narrative 

B. bpendlture1: Explain the, •~ndltuff amounts. Provide dflt1H, when appropriate, for ••ch agency, ,,,... 
Item, and fund •w.cted and tht number of FTE posHlon, affected, 

see Narrative 

C. Appropriation•: Explain the appropriation 1mo1.mt,. Provide cMtaH, when appropriate, of the etrect on 
the bltnnl•I appropriation for each egenoy and fUnd affected and any amounts Included In tht t>ttcutlve 
budg,t, Indicate the relationship between the amounts shown for expenditures and appropriations. 

JohnHaNoraon NDWC 
328--3760 02/05/2003 
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Date: c)-f(-03 
Roll Call Vote #: ' . 

2003 SENATE ST ANDING COMMITIEE ROLL CALL VOTES 

Senate 
BILIJRESOLUTION NO. ~ 30, 7 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Committee 

Action Taken - 'bo NOT fa 9S, 

ModooMadeBy r~ Seconded By ...._K,j_..a...;(M;...;::':...:....:::. __ ~_ 

Senaton Yet No 
Sen.Jerrv Klein. Vice Chairman )S 
Sen.Karen Krebsbach j{. 
Sen. Dave Nething 1< 
Sen. Joel Heitkam1> )(. , 
Sen.Mike Every Ix 
Sen. Duane EsugJIUII~ )( 
Sen. Duane Mutch,Chainnan X 

Total 

Absent 

(Yes) ___ j--L.,._ ___ No {) 

0 

Senaton Yes No 

Floor Assignment ~°""'~'.;.......;;...:.. _______________ _ 
If the vote is on an amendment, briefly indicate intent: 

• • I ' .. 
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wer• f I lnttd 1n th• r11ul1r cour11 of bUlfntt•• Tht photociraphfc proc111 111t1t1 atandlrdt of th• AMtrf can National 1t1nd1rdl tnetf tut• 
(ANSI) for 1rchtv1\ MtcroftlM. NOTICEl If th• ftllftld ffflllt aboV• ,. l••· lt1fblt then thf• Notice, ft,. due to th• quelftV of tht 
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RIPORT 01' STANDING COMMln'II (410) 
P'ebrua,y 11, 2003 11 :14 1.m. 

(2) OESk, (3) COMM Page No. 1 
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n SENATE BILL N0.2397 

TESTIMONY BEFORE SENATE 

INDUSTRY, BOSSINESS, & LABOR COMMITTEE 

February 11, 2003 

By Glen E. Baltrusch 

Mr. Cboinnan. Members of the Committee: 

First, I wish to thank Senator O'Connell for sponsoring~""" BUI No.2391, 

My name is Olen Baltrusch. I am a North Dakota 0iti2en by birth and a voter by duty. I am 

disabled because of a tractor-trailer accidental injury. 

10 Mr. Chairman. Members of the Committee, I respectfully request that you cast a "DO PASS• 

",.-✓ vote on ~NIU BUI No. 2397. 

The reason this bill is before the committee today is to stop unwarranted denial of benefits to 

injured employee's that are entitled to benefits by authority and statute. As section 65..()S-JJ of 

the North Dakota Ctnhlry Cou currently implies, this section as written and applied, 

wrongfully injures individuals who make a mistake but do not commit fraud. It causes innocent 

people who are too trusting, don't want any trouble, or are financially and/ or physically unable 

to defend themselves, to pennanently forfeit and wrongfully lose benefits, forever. Section 61-

0J..JJ as written sets a very low standard by which benefits can be denied. Senate Bill No. 2397 

raises the bar and will prevent denial of legitimate and worthy claims. 

Selfllle BUI No. 2397 amends sub-section J of section 65..()J .. 08 and uctlon 65-05-JJ of the 

Nort,, Ddota Ctllhlry Cou; which further defines "false clalm" or "/lllu ,tat~•"'_, and adds 

new language to sMb-lectlon 3 of section 65..fJJ.JJ relating to benefits and requires the bureau to 

·~ prove its accusations "by clear and convl~ln, ~~nc~,,. The amendment of sub-s,ction 3 of 
\...J 
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ucdo11 6S-OS.O, helps clarify "/olu claim" and "/tdu suu,w.,u", as related to 6$-0S-JJ. 

FUl111 /"1# claim or /lllu stat~JMIU - Penolty. 

Words in ml• 6J of the Nortlt Dakota C•nlury Cod• arc to be used in their normal sense unless 

sp«,itically defined. As used in uctlons 6UJ$-IJ8 and 6US-JJ, the word wlllfullv is not 

spcoificaUy defined and as such is understood in its normal context as an adverb. 

As defin«I in TIii II._.,,, Dlfot Oxfo,d Comp/$ Wot411,uu,, A•rlcan edltloa copyn,lu 

1996 lb;fortl Ult/lwnlly Pras, ltte., the deri-vative of the word 

"wQl(MUy" is tJ.IIM"1J~ly; and 

"iptfpdogpytt is '""""""°'" ullkl'tdely, Olf JH'f/J(JU.JHlf/JO#ly, wuv;,Jly. 

couelouly, wlttl,,.ly, coJcld"""1y, calcldadn,ly, ktwwlt11ly,pol•dly, o/0M'1 (t1W11) 

/,w wUI, 01t 0111'1 own, wltl, o,u's ,ya (wlM) open. 

By inserting the word "lnulttlolUdly" into the law it is more defined and much less "allowl,w" 

or "odmltdlfl of /acts 1t0t s,uceptlble of proor. 

r1 
._,, The new language added in ""1-s~tlon. J of 65-IJS-JJ complies with the word 'i1tU11tl111uuly" as 

it pertains to the filing of a "/11" claim" or "false stou,;wn.t" and is actually sclf~xplanatory. 

This amended section provides for benefits as provided by authority and statute unless that 

person commits fraud. If a person truly makes a mistake in any part of their claim or statement 

that person cannot be denied entitled benefits but does require that portion which was 

erroncocsly received to be forfeited or reimbursed. 

To ensure that this section is in compliance, "the buttau shall p,ove a violation of this suJ,.. 

sectkJn by clear and convincing evidence". 

Mr. Chairmant Members of the Committee, I respectfully request that you cast a "DO PASS" 

vote on SttNUtJ BUI No. 239'7. Thank you for your time and consideration of this pertinent 

matter. 

2 'i' 
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2003 Senate BUI No. 2397 

Fifty-eighth Leglslatlve Assembly 

Testimony before the House Industry, Business and Labor Committee 

Presented by: David Thiele 

Vice President of Clalms Operations 

North Dakota Workers Compensation 

February 11, 2003 

Mr. Chairman, and Members of the Committee: 

My name is David Thiele and I am Vice President of Claims Operations for North 

Dakota Workers' Compensation (NOWC). On behalf ~f the Workers' Compensation 

Board of Directors, I am here· today to testify in opposition to Senate Bill No. 2397. The 

Board is unanimously oppased to this bill. . 

NDWC1s Special Investigations Unit was created by the 1995 Legislative Assembly. We 
' • I ' ' 

believe our current program Is extremely effective In not only detecting and Investigating 

allegations of fraud, but more importantly, In deterring the commission of workers' 

··compensation fraud through clear and effective penalties. This blll wc;,uld · slgnffloantly · 

Impact civil forfeitures relating to workers• compensation employee fraud, dramatically 

altering the deterrent effect of current fraud law. 

Before I address the main problems with this bill, i would like to provide a·brfef overview · 

of workers' compensation fraud law. Current law requires a claimant who commits 

workers' compensation fraud to forfeit aH further benefits on that claim. In addition, a 

cf almant may also be required to reimburse NDWC for benefits paid based on the false 

ctafm or statement. Howevert a claimant may subsequently file a new claim for a 

separate, unrelated Injury without penalty. This Is similar to most benefit programs fn 

the United States where false statements made to obtain benefits typlcaUy end au 

further benefits. 

l 
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In order to trigger the statutory consequences of reimbursement or forfeiture of benefits, 

the burden Is on NDWC to prove the following elements: 

1. a false statement or claim has been made, 

2. the statement or cJaim Is willful, 

3, the false statement or claim Is made tn connection with the obtainment of 

workers' compensation benefits, and 

4. the false claim or statement Is material. If NDWC seeks reimbursement for 

past benefits paid, materiality requires NDWC to prove the false claim or false 

statement caused the benefits to be paid In error. A false claim or false 

statement Is sufflclentty material for forfeiture of future benefits if tt could have 

misled NDWC or its medical experts In making a determination on the claim. 

There are ~everal major problems wtth this bill. First, It limits the amount forfelt@d or 

required to· be reimbursed to NDWC to the difference between the amount erroneously 

awarded and the amount the claimant would have been elfglble for 11ad the claim ~r 

statement been. accurate•. Basically, what this .would create is a system where an 

lndlvidual can Ile to obtain bene~ with little consequence, The nel effect of this 
' . ' . . . 

provision would be to water down civil penalties for fraud to such a degree the deterrent . 
effect of our current leglslatJon would end. The only civil consequence to ·the· 

commission of fraud will be repayment of dlsabllfty bene~fs paid errorieousiy. · 

For example, If a claimant was receiving disability (wage replacement) benefits, worked 

~ 40-~our week, and lied to NDWC, reporting she performed no wo~ activity at all, the . . 
· consequence, If caught, would be to repay the difference In what she made and what 

she would have received had she told NDWC of the activity. Of course, this completely 

Ignores the fact that she has demonstrated by her conduct she Is capable of working 

and earning an Income. 

We understand the current law requiring forfeiture of all further benefits can, In some 

cases, appear harsh. North Dakota Workers' Compensation Board of Directors has 

prevlously appointed a customer service subcommittee to address constituent 

2 
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concems. Thfs subcommittee was comprised of legislators, board members, employee 

(~' representatives and a member of the Govemor>s staff. One Issue raised before the 

subcommittee was the consequences of fraud, and whether lessor measures or 

penalties could be structured. After considerable review. the subcommittee concluded 

forfeJture of all further benefits as a consequence for the commission of fraud was the 

most appropriate option. 

,' •,,..., 

Another major problem with this blfl Is that It would serve to effectively eliminate 

forfeiture of medical benefits as a consequence of fraud. The only situation where 

forfeiture of medical benefits would be allowed is if the individual lied about his physical 

condition or ability with the intent to obtain medical benefits. In the vast majority of 

physical misrepresentation cases, the conduct Is done with the Intent to obtain dlsablllty 

(wage replacement) benefits. 

Finally, this bill proposes to heighten the standard of proof In workers' compensation 

fraud ~ses from •~ pf8ponder.ance of the evJdence" (more l~ely than not) to •~tear 

and convincing evidence". The North Dakota Supreme Court recently determined the 
, I • I ' 

appropriate standard of proof In workers• compensation fraud cases is the 

preponderance of the evidence standard. Slostrand v. North Dakota Workers 

Compensation Buteau. 202 ND 125. ,r 30. 

For the reasons stated above, we urge you to leave the workers' compensation fraud 

deteotl~n and deterrent program in its current state, and respectfully reque.filts a "do not 
• ' I 

pass" on 2003 Senate em 2397. Thank you for your consideration. 
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