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VICE CHAIRWOMAN KINGSBURY: Committee Members, we will open on HB 1312. 

HB 1312 IS RELATING TO DEFICIENCY JUDGMENTS ON AGRICULTURAL REAL 

PROPERTY. HB 1312 AND HB 1315 ARE RELATED BILLS. 

VICE CHAIR: Who would like to start with testimony in favor ofHB 1312? 

STEVE TOMA CK: Executive Director, ND FCC [[please see and read printed testimony of 

Steve Tomack. Starts with, Madam Chair and members of the House Agriculture Committee, 

HB 1312 changes the way we approach deficiency judgments on agricultural properties and HB 

1315 makes changes to the redemption period on agricultural properties. On behalf of the four 

Farm Credit associations in North Dakota, let me say that this is an appropriate TIME to debate 

these issues. It is a time that awe are not presently challenged by high delinquency rates and we 

can approach these issues reasonably and without high emotion. The four Farm Credit 
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associations in ND have a combined customer base of about 18,000 farmers who borrow some 

$2.3 billion. Towards the end of the printed testimony, Steve Tomac read the change in 1951 

applied to both commercial property and agricultural property. The 1993 Legislature revised the 

deficiency judgment statutes for commercial property but left the process for agricultural 

properties the same as they have been since 1951. HB 1312 makes the deficiency judgment 

process for agricultural properties the same as commercial properties. The key difference 

between commercial and agricultural properties are as follows. ---please see printed testimony] 

--towards the end of testimony Steve Tomack stated Madam Chair and members of the 

Committee, we recognize that there is a great deal of apprehension in modifying this statue. To 

address those concerns, I am happy to report that we are very close to agreeing on amendments 

with Farmers Union. However we haven't had time to finish drafting those amendments. Those 

amendments include eliminated the jury trial and requiring the judge to base the deficiency 

judgment on a fair market value. I would respectfully ask the committee to withhold action until 

the amendments are presented to the commitee. 

STEVE TO MAC: Absent, this type oflegislation because it has been moving very rapidly it is a 

very strong market that we are into. I share that concern but I would look at it just a little bit 

differently. Rather then factor in the strengthening the land market which is very strong the way 

it is. I am not sure how you would make it any stronger. I think this gives an opportunity to 

some young people or old people. People interested in buying that quarter or half section next 

door and being able to compete with the out of state, the other forces that are within the market. 

A personal note if you will indulge me, the is a half section that is coming up for sale near me in 

St Anthony. Frankly, I am not going to be able to come up with 35 percent. Maybe I can do 15, 
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to 25 but not 35%. I think that story is pretty typical for a lot of people. Many farmers around 

the state. How can we as a farm cooperative. Advance that opportunity to our borrowers, how 

can they even compete with the out of state or the recreational interests that are going to come 

and pay at least 50% down if not cash for the whole transaction. Those decisions have to be 

made on a case by case basis. Obviously the loan to asset ratio is not the the only quietare 

By which Farm Credit loans money Cash flow, etc there are a lot of factors that come into the 

decisions. It is one that we consider. These two bill do tie up just a little bit and adjust a little 

to the regulations were governed by. There is a little more flexible. 

MADAM CHAIR WOMAN: Is there additional testimony in favor of HB 1312? 

DENNIS LAUMB: Chairman of the North Dakota Farm Credit Council. Dennis is from the 

Valley City area. I am here to support HB 1312. Also offer testimony which is attached . 

{ {please read}}. Borrowers have a obligation to pay the dollar amount when the loan 

obligation was established. When those obligations are not met, and his or her asset sheet is 

strong enough to cover the balance sheet. That is when we need the deficiency judgment. 

The present law slows financial institutions from pressing because it is extremely. The cost to 

the financial institution cannot be passed off to the borrower and must be paid by the lending 

institution. Or the lender may not peruse the judgment and ignore the law. In either case the 

lender must absorb the cost which is not fair. From the farmers point of view. I think the 

present day farmers are business people. They understand the risks and potential losses. 

Involved in financing farm real estate. Those who take financial risks also have financial 

awards. 
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Most farmers want to do the morally right thing. It is those few who are not willing to pay 

back their obligations even though they are able to do so. They don't the same thoughts as 

their neighbor. The change in the present law it allows lending institutions to borrow into the 

opportunity will not be held hostage by the borrower who wants to leverage one side of the 

balance sheet only. I see and recognize the needs to change this law. Thank you Madam 

Chairwoman for allowing me to come here and let me testify. 

MADAM CHAIRWOMAN KINGSBURY: Any questions of Mr Laumb? Thank you for your 

testimony. 

KEN ABLERS: I am a farmer in business with two sons in Oliver County. Near Center. 

I am also a director for the Farm Credit Association in Mandan.. I am here to speak in favor of 

HB 1312. If a lender does not have the opportunity to recover all of the money he has 

put into a loan on a facility. Meaning raising hogs and other facilities like that. If a borrower 

has in another place, as a farmer I feel that the lender should be able to go after it. Farmer are 

business men they know there responsibilities. In the 1980' s, we had to deal with difficult 

financial situations at that time. We saw instances where lenders did not have resources to pay 

off the balances. We wrote those off. We had no problem with that. But we ran into people 

who had other resources who could have paid but would not. That bothered me. The other 

members of the association had to stand the losses. I support this bill. HB 1312. 

MADAM CHAIRWOMAN KINGSBURY: Other testimony. 

MICHAEL KEEF: I AM PRESIDENT OF NORTH DAKOTA FARM SERVICES OF 

MANDAN. I stand before you and am in support ofHB 1312. I support the discussions. 

For the amendments. My perspective is as a president of a lending institution. As a lender 
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I want to create success for my lenders. Also opportunities for the lenders. House Bill 

1312 and the amendments provide those opportunities to asses the lending the traditional 

standards because it provides access to the balance sheets through deficiency judgments for 

those who can afford to pay but don't. As a financial officer I have a stared of the capitol of 

the cooperative and HB 1312 and amendments provide me with the tools to hold those 

responsible have financial resources beyond just the agriculture real-estate debt. The bill is 

good for the long term agriculture community. Makes good modifications. 

REP. MUELLER: You are making a great case. Lets use the example a person who incurred 

the obligation. Did not get the job done. You had to do what you had to do. His or her, for 

example they have a house in town that they can finally go off to. A car or pickup .. How 

would this effect them? Those type of assets what affect. 

MICHAEL: Not being an attorney. I don't know. Home stead privileges etc. I see this bill 

effecting other assets. Maybe other business's. Beyond the home personal effects. Etc. 

In the 1980' s we wrote off debts as to people owning a home etc. That is not where the issue is. 

People 

REP. MUELLER: This change in the law effects all lending institutions. 

MICHAEL: Yes. 

The Lisa is not a home. It is stocks and bonds other assets that we want to be able to get to. 

CHAIRWOMAN WOODBURY: 

WOODY BARTH: We have been working with Mr Tomack on the changes and I think we 

are in agreement on about 90 percent of the bill. We have no trouble going from a jury trial 



Page6 
House Agriculture Committee 
Bill/Resolution Number HB 1312 
Hearing Date 1---21---05 

We believe a judge can make a judgment as to deficiency payments have been with Agriculture 

lending all of my life . Ninety five percent of have no other assets. We hope people will be able 

to keep there home etc. Steve talks about loaning up to 80% and that is fine if you have the 

assets to do it Cash flow. I think we would be in favor of the HOG HOUSE AMENDMENTS. 

MELCOM BROWN: Attorney for Bar Association: Neutral position. I was not aware of 

the HOG HOUSE AMENDMENTS. THIS WILL ADDRESS SOME OF THE CONCERN OF 

THE TECHNICAL CONCERNS THAT THE BAR ASSOCIATION HAD. I am sure we will 

work with Mr. Tomack. 

MADAM CHAIRWOMAN KINGSBURY: Any more testimony on HB 1312 EITHER FOR 

OR AGAINST. 
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CHAIRMAN NICHOLAS: We have before us HB 1312. The amendment was talked about 

momentarily. The chair asked for any discussion. 

CHAIRMAN NICHOLAS: I will entertain a motion on HB 1312. 

REPRESENTATIVE BRANDENBURG: I WILL MAKE A MOTION FOR A DO PASS 

AS AMENDED. 

REPRESENTATIVE KREIDT: SECONDED THE MOTION AS AMENDED. 

THE AMENDMENT WAS ADOPTED. 

CHAIRMEN NICHOLAS ASKED FOR A MOTION. 

REPRESENTATIVE BANDENBURG MADE A MOTION FOR DO PASS 

REPRESENTATIVE KREIDT SECONDED THE MOTION. 

THE ROLL WAS TAKEN: THERE WERE 11 YES 2 NO O ABSENT 

- REPRESENTATIVE CARRIED THE BILL. THE CHAIR CLOSED ON HB 1312 
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House Amendments to HB 1312- Agriculture Committee 02/11/2005 

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to create and 
enact a new section to chapter 32-19 of the North Dakota Century Code, relating to 
deficiency judgments on agricultural land; and to amend and reenact section 32-19-06 
of the North Dakota Century Code, relating to foreclosures of real estate mortgages. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 32-19-06 of the North Dakota Century 
Code is amended and reenacted as follows: 

32-19-06. What judgment must contain Dcflolcnoy Judgments and othor 
oolt:: prohibited In cxoc9S of amount by whloh dobt cxoood$ fair value of 
mortgaged premises Dctormlnatlon of fair \<aluc of mortgaged real property. In 
any action for the foreclosure of a real estate mortgage or the cancellation or the 
forocloouro of a land contract, the court ff16Y shall render judgment for the amount 
found to be due at the time of the rendition of the judgment, and the costs of the action; 
and ff16Y shall order and dooroc a sale of the premises dooeribod in tho mortgage or 
contract or that part thereof ae may be ::iuffioient to pay the amount adjudged to be due 
and the ooot::i of the action. The court may order and compel delivery of the possession 
of the premises to the purchaser at the sale, but in no caec may the poooc::ioion of tho 
promklcs ::lOld be delivered until after the expiration of the ene year redemption period 
unless otherwise alleweEl ordered by the court pursuant to section 32-19-19. The eel:lfl 
ohall direct, and tho judgment must provide; that during the redemption period the 
debtor or owner of the premises is entitled to the possession, rents, use, and benefit of 
the real property sold except as provided by section 32-19-19. The court may not 
render a dofioioncy judgment for any :ium whatever againot the mortgagor or purchaser, 
or the oucocooor in intcrc::it of either, except as hereinafter provided. Whore a note or 
other obligation and a mortgage upon real property have boon given to soourc a debt 
contracted after July 1, 1 ~1, and the ::ialc of the mortgaged promiecs hao failed to 
:iatiofy in full the ::ium adjudged to be due and the ooolo of the action, the plaintiff may, 
in a :icparatc action, ael< for a deficiency judgment, if the plaintiff hao oo indicated in tho 
complaint, againot the party or parties personally liable for that part of the debt and 
ooot::i of the action remaining urniatiefied after the sale of the mortgaged promises. The 
ccparatc action for a deficiency judgment must be brought within ninety days after the 
::ialc of tho mortgaged promi::io::i. Tho court, in tho oop:irato action, may render a 
dofioionoy judgment againot tho p:irty or partioc por:ionally lklblo, but tho dofioionoy 
judgment may not be in exco::io of tho amount by which tho oum adjudged to bo duo 
and tho ooolo of the action cxoood the fair value of the mortgaged prcmiec::i. In caec 
tho mortgaged promi::ic::i ::ioU for lcoo than the amount duo and to become duo on tho 
mortgaged debt and co::it::i of ::ialo, there io no prc::iumption that the prcmioc::i ::iold for 
their fair valuo. In all action:: brought for a deficiency judgment and before any 
judgment can be rendered therein, the determination of tho fair \<Qluc of tho mortgaged 
prcmioc::i muot fir:it be ::iubmitted to a jury at a regular term or to a jury impaneled for 
that purpose, and no deficiency judgment may bo rendered againot the p:irty or partic::i 
personally liable uni ex the fair value of the mortgaged promi::ioo i::i determined by the 
jury to be lc::io than the sum adjudged to be due and tho coot:: of tho action. Fifteen 
days' notice of the time and place when or whore tho fair value of the mortgaged 
promiocs i0 to be determined muot, in all oaoc::i, be given, oo the court may direct, to tho 
party or p:irticc againot whom poroonal judgment ic aought. /\t that time and place tho 
party or p:irticc may offer ovidonoo to chow tho fair \<aluo of tho mortgaged promiocs 
even though they may not have otherwise appeared in tho action for a deficiency 
judgment. /\ny deficiency judgment obtained must be enforced by execution ac 
provided by law, except that no execution may be enforced after throe years from the 
date of tho rendition of the deficiency judgment. The mortgagee or vendor or the 
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:iuooc::ioor in intcrnot of oither ic not permitted or authorized oithor before- or after the 
rendition of a judgment for the forooloourc of a real c:itato mortgage or the canoollation 
or tho forocloourc of a land contract, if the mortgage or contract wao made after July 1, 
1061, to bring any action in any oourt in thic otato for tho rooovory of any part of tho 
dobt :ioourod by the mortgage or contract ::o forc-cloocd or cane-clod in oxocoo of tho 
amount by which the dobt and the oo:it:i of the action cxcood the fair value of tho 
mortgaged prcrnioc:i. The fair value muot be determined by a jur1 in the :iamc manner 
ao tho fair value io dctcrminod in 00"...C:l where a dofioioncy judgment io ::ought in an 
aotion to foroolooc the mortgage and ouch judgment muot be- c-nforood by cxcoution oc 
provided by law except that tho cxooution may not bo cnforcod after thrco years after 
the date of the rc-ndition of the judgment. 

SECTION 2. A new section to chapter 32-19 of the North Dakota Century Code 
is created and enacted as follows: 

Deficiency judgments on agricultural land. If the complaint in an action to 
foreclose on aaricultural land of more than forty acres [16.19 hectares] has provided for 
a deficiency judament. a separate action for the deficiency must be brouaht within 
ninety days after the sheriff's sale. In the separate action, a deficiency judgment may 
be entered. but may not be in excess of the amount by which the sum adjudged to be 
due and the cost of the action exceed the fair market value of the mortgaged premises. 
There is not a presumption that the premises sold for the fair market value. The court 
may not render a deficiency judament unless the fair market value as determined by the 
court is less than the sum adjudaed to be due and costs of the action. Fifteen days' 
notice of the time and place for determination of fair market value must be given to all 
parties against whom personal judament is sought. Any party may offer evidence to 
show the fair market value even though the party may not have otherwise appeared in 
the action for a deficiency judament. Any deficiency judgment obtained may be 
enforced only by execution within three years from the date of entrv of the judament. 
As used in this section. "fair market value" means the most probable price that real 
property can be sold for in the open market by a willing seller to a willing buyer. neither 
acting under compulsion and both exercising reasonable judgment." 

Renumber accordingly 
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REPORT OF STANDING COMMITTEE 
HB 1312: Agriculture Committee (Rep. Nicholas, Chairman) recommends AMENDMENTS 

AS FOLLOWS and when so amended, recommends DO PASS (11 YEAS, 2 NAYS, 
0 ABSENT AND NOT VOTING). HB 1312 was placed on the Sixth order on the 
calendar. 

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to create and 
enact a new section to chapter 32-19 of the North Dakota Century Code, relating to 
deficiency judgments on agricultural land; and to amend and reenact section 32-19-06 
of the North Dakota Century Code, relating to foreclosures of real estate mortgages. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 32-19-06 of the North Dakota Century 
Code is amended and reenacted as follows: 

32-19-06. What Judgment must contain Defiolonoy Judgment:: :md other 
:;ults prohibited in cxocx of :imount by whloh debt cxooodz f:iir \'Oluc of 
mortg:igod promiGc:: Dctormln:itlon of fair v:ilue of mortgaged real property. In 
any action for the foreclosure of a real estate mortgage or the cancellation or the 
forooloourc of a land contract, the court ffiE1Y shall render judgment for the amount 
found to be due at tho time of tho rendition of the judgment, and the costs of the action; 
and ffiE!YShall order and decree a sale of the premisesdcseribed in the mortgage or 
contract or that part thereof ::ic may be ::ufficicnt to pay the amount adjudged to be due 
and tho oooto of the action. The court may order and compel delivery of the 
possession of the premises to the purchaser at the ::ale, but in no OQ"..,c may the 
poooc:x:ion of the prcmioc:: ::;old be delivered until after the expiration of the eAe year 
redemption period unless otherwise alle1Neel ordered by the court pursuant to section 
32-19-19. The court ::hall diroot, and the judgment must provide; that during the 
redemption period the debtor or owner of the premises is entitled to the possession, 
rents, use, and benefit of the real property sold except as provided by section 
32-19-19. The court may not render ::i deficiency judgment for ::iny :,um whatever 
againot tho mortgagor or puroh::iccr, or the ::ucocooor in intcrcot of either, except ::i:: 
hereinafter provided. Whore a note or other obligation and ::i mortgage upon real 
property have beon given to =urc a debt contracted ofter July 1, 1 !l51, and the ::ale 
of the mortg::igod prcmioe:: has failed to ::ati::fy in full the oum adjudged to be due ::ind 
the coots of tho action, the plaintiff may, in ::i ocparatc ::iction, aok for ::i dcficic-ncy 
judgment, if tho plaintiff ha:: oo indicated in the complaint, again::t the p::irty or portico 
por::onally li::ible for th::it port of the dcibt ::ind cook: of the action rom::iining un::::iticfied 
ofter the oalc of the mortg::iged prcmioc::. The ::oparatc action for a deficiency 
judgment muct be brought within ninety days ofter the oalc of the mortg::iged promioco. 
Tho court, in tho ocparatc ::iotion, may render a deficiency judgment ::igain::t the party 
or partio:: poroon::illy liable, but tho dofioioney judgment m::iy not be in cxoc:x: of tho 
::imount by which tho oum ::idjudgod to be duo ::ind the coot:: of the ::iotion oxoood the 
fair value of the mortgaged prcmioc::. In OQ"..,c the mortg::iged prcmioco ::ell for lcoo 
than tho amount duo and to bocomc due on tho mortg::iged debt and coot:: of ::ale, 
there io no prcoumption that the prcmioco oold for their fair value. In all actiono brought 
for a deficiency judgment and before ::iny judgment can be rendered therein, the 
dctormin::ition of the fair value of the mortgaged prcmixo muot fir::t be :,ubmitted to a 
jury at a regular term or to ::i jury impaneled for that purpox, and no deficiency 
judgmc-nt m::iy be rcndored ::igainct the party or partico pcroonally liable unlc:x: the fair 
value of tho mortgaged prcmi::cs io dctorminod by the jury to bo lcoo than the :)Um 
adjudged to be due and tho costo of the action. Fifteen day::' notice of the time and 
place whc-n or whore the fair value of the mortgaged promioco ic to be determined 
muot, in all oaocs, be given, ao tho court may direct, to the party or portico againot 
whom poroonal judgment ic ::;ought. /\t that time and place tho party or portico may 
offer ovidenoo to ::how the f::iir \'Oluc of tho mortg::iged promiooo even though thoy may 
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not have othcrwioc appeared in the action for o deficiency judgment. /\ny deficiency 
judgment obtained muot be cnforcod by execution :io provided by law, except that no 
execution may be enforcod ofter throe year:: from the date of the rendition of the 
dcfioionoy judgment. Tho mortgagee or vendor or the :)U00C:Y-Ar in intorc:)t of either ic 
not permitted or authorized either before or after the rendition of a judgment for the 
forociocurc of a real estate mortgage or the cancellation or the forociCY'..,urc of a land 
contract, if the mortgage or ecntroct woo made after July 1, 1 ::l51, to bring any action in 
any court in thio :)tato for the recovery of any part of tho debt ooourod by tho mortgage 
or oontraot so forociooed or oanecled in cxoc:xi of the amount by which the debt and 
the coots of the action exceed the fair value of the mortgaged promioc::. The fair value 
muot be determined by o jury in the ::;omc manner oc the fair value i::: determined in 
oaocs whore o deficiency judgment io ::;ought in an action to forociCY'..,c the mortgage 
and ouch judgment muct be enforcod by execution a:i provided by law except that the 
execution may not be enforcod after throe ycar:i after the date of the rendition of the 
j1:1e~ffleAt 

SECTION 2. A new section to chapter 32-19 of the North Dakota Century Code 
is created and enacted as follows: 

Deficiency judgments on aaricultural land. If the complaint in an action to 
foreclose on agricultural land of more than forty acres r1 s.19 hectaresl has provided for 
a deficiency judgment. a separate action for the deficiency must be brought within 
ninety days after the sheriff's sale. In the separate action. a deficiency judgment may 
be entered. but may not be in excess of the amount by which the sum adjudged to be 
due and the cost of the action exceed the fair market value of the mortaaged premises. 
There is not a presumption that the premises sold for the fair market value. The court 
may not render a deficiency judgment unless the fair market value as determined by 
the court is less than the sum adjudaed to be due and costs of the action. Fifteen days' 
notice of the time and place for determination of fair market value must be aiven to all 
parties aaainst whom personal iudgment is sought. Any party may offer evidence to 
show the fair market value even thouah the party may not have otherwise appeared in 
the action for a deficiency judgment. Any deficiency judgment obtained may be 
enforced only by execution within three years from the date of entrv of the judgment. 
As used in this section. 'fair market value" means the most probable price that real 
property can be sold for in the open market by a willing seller to a willing buyer, neither 
acting under compulsion and both exercising reasonable judgment." 

Renumber accordingly 
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Chairman Flakoll opened the hearing on HB 1312, a bill relating to deficiency judgments on 

agricultural land; relating to foreclosures of real estate mortgages. 

Steve Tomac, executive director North Dakota Farm Credit Council a consortium of the four 

Farm Credit organizations in North Dakota, testified in favor of the bill. (written testimony) Mr. 

Tomac said North Dakota Farmers Union representatives are not here today because they are 

attending a funeral. They would like to offer an amendment (attached). North Dakota Farmers 

Union has been supportive of the bill, as a matter of fact, the bill before the committee is a 

compromise bill because North Dakota Farmers Union had some concerns that have been 

addressed. The amendment is clarifying language. The bill currently says there are 3 years to 

execute and enforce a deficiency judgment. There seems to be a question in some minds if that 

means 3 years to attach something or 3 years to collect the judgment. This amendment clarifies 

that if a deficiency judgment is granted on agricultural property, there are 3 years to collect it. 
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This is a difference between agricultural and commercial property because on commercial 

property it becomes a money judgment and you have 10 years plus an additional 10 year renewal 

ifrequested. While this seems to challenge some philosophies because the memories of the 

1980's are still fresh, there have been, to his knowledge, only 2 deficiency judgments in the last 

20 years. Malcolm Brown has obtained the only successful commercial deficiency judgment that 

was tried and Grand Forks Farm Credit filed a deficiency and was successful on agricultural 

property in the Devils Lake area in 1988 or 1989 that was eventually overturned by the Supreme 

Court. This is a section of the law that is not used very often. 

Senator Erbele asked in a scenario where someone purchased property for $100,000, at 65% they 

would get a loan for $65,000, there was a severe downturn and the property was sold for 

$50,000. How are other assets attached. 

Mr. Tomac said if it wasn't real estate, if it was a tractor or cows, and the lender pursued the 

default, took the property and sold it and was short of satisfying the debt, they could go to the 

court, get a judgment which would be converted to a money judgment and they would have 10 

years plus a 10 year renewal to try to find that deficiency. With real estate, the lending 

institution, after the foreclosure process, would end up with the $15,000 on the real estate. They 

would then make a determination if other assets are available and whether or not it would be cost 

effective to do another judicial action to attempt to get a deficiency judgment. They would 

employ the sheriff to serve it and they would have 3 years to collect it. In the 1980's the Farm 

Credit Council didn't have any problem charging that off because it was all they had, they were 

truthful. The struggle was when losses were generated when a borrower comes in and turns in 

those 2 quarters of land and says this is all you get. The lenders arms were tied because the 
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deficiency judgment process was so onerous and the jury trial was so limiting. The other 

members of the cooperative had to pay. These people had the ability to pay and they didn't. 

Senator Erbele asked about the example with chattels and machinery. With a default, is there the 

ability to attach real estate. 

Mr. Tomac said he believes so, the problem is if the loan is cross collateralized, they are 

governed by the deficiency judgment process on the real estate. (meter 3859) 

Senator Taylor said in the 1980's were lenders extending more than 65% in the real estate 

market, and is there any guarantee a young farmer could find 80% to purchase land if these 

changes are made. 

Mr. Tomac said that is correct, there is no guarantee. The lender will weigh the risk. The 

problem now, in a competitive land market, many borrowers don't have the 35% but its that 

quarter next door that only comes up once every generation, This would give us the opportunity 

to lend into those opportunities. 

Dennis Laumb, Valley City farmer and Director of AgCountry Farm Credit Services in Fargo and 

Chairman of the North Dakota Farm Credit Council, testified in favor of the bill. (written 

testimony) (meter 4192) 

Senator Klein asked if this applies to banks equally as they do to Farm Credit. (meter 4443) 

Mr. Laumb said yes, although he is not an expert. 

Senator Klein said what we are doing is making it a little easier for the lender to go back and 

collect what was borrowed. In tum, hopefully, this will make more money available to the 

borrower. 

Mr. Laumb said that is correct, it is a moral obligation to pay back what was borrowed. 
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Senator Klein said lenders didn't think they would be able to wiggle out of the payment. 

Mr. Laumb said he can't answer completely. As a farmer, he has seen it happen once in his 

community. It is very seldom. Current lending will stay in effect, this would not affect existing 

loans. 

Senator Seymour asked ifhe said farmers hold lending institutions hostage. (meter 4777) 

Mr. Laumb said if the obligations are not met and an unscrupulous borrower understands the law, 

the lender can't go to the other side of the balance sheet to collect. 

Senator Taylor said as farming evolves into more of a business, will there be a growing number 

of farmers who are sharp enough to take advantage of the law as it stands. 

Mr. Laumb said in his area, he doesn't see that happening. 

Claude Sem, CEO of Farm Credit Services of Minot, testified in favor of the bill. (written 

testimony) (meter 5045) It is very true, borrowers usually try to make their payments. How do 

we get up to a 80 -90% level on land? Land value enters in. This bill will help to identify people 

who can make the payments and won't. They have had millionaires with other assets that turned 

in their land and they couldn't pursue them. With young farmers, they try to work with them as 

hard as they can, 85% penetrating loans with them is not uncommon. The countryside is 

changing, buyers from out of state are buying land, if they want to give it back, they can under 

the existing law. 

Jim Schlosser, North Dakota Bankers Association, testified in favor of the bill. (meter 5442) 

They did not attend the hearing on the house side. This will only be used when the borrower has 

the ability to pay. He helped with the legislation on deficiency judgments on commercial loans 

in 1993. As a result, it caused the secondary market to increase greatly. There was not an 



Page 5 
Senate Agriculture Committee 
Bill/Resolution Number HB 1312 
Hearing Date March 3, 2005 

increase in deficiency judgments because the law brought borrowers to the table to negotiate. 

Lenders do not want property back but if the loan isn't repaid, other borrowers pay the price. 

They strongly support the bill. 

Vice Chairman Erbele closed the hearing on HB 1312. 

Senator Erbele moved the amendment regarding the judgment being collected in 3 years. 

Senator Taylor seconded the motion. 

Senator Taylor asked why it is necessary. 

Senator Flakoll said it clears up if there are 3 years to attach or collect. 

The motion passed on a roll call vote 6 - 0 - 0. 

Senator Erbele moved a do pass as amended on HB 1312. 

Senator Urlacher seconded the motion. 

Senator Taylor said it is probably a decent bill but its hard to get excited about it. He has 

concerns with lobbyists shopping bills themselves rather than a legislator. 

Senator Seymour said he doesn't like these bills, they have worked on it and made some changes. 

They are not for the farmer necessarily. 

Senator Erbele said they are good bills, he doesn't have a lot of passion for them, he sees a need 

for it. 

Senator Urlacher said he objects to people being able to tie up land for five years and bleed it to 

death and devalue it while the rest ofus pay. It is not a widespread problem but it is there. Most 

people feel obligated to pay when they can. 

The motion passed on a roll call vote 6 - 0 - 0. 

Senator Klein will carry the bill. 
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Amendment to HB 1312 

On page 3, line 17: after "judgment." insert "If the judgment is not collected within 
three years it expires." 
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HB 1312 -

January 21, 2005 

Madam Chair and members of the House Agriculture Committee, HB 1312 changes the 
way we approach deficiency judgments on agricultural properties and HB 1315 makes 
changes to the redemption period on agricultural properties. On behalf of the four Farm 
Credit associations in North Dakota, let me say that this is an appropriate time to debate 
these issues. It is a time that we are not presently challenged by high delinquency rates 
and we can approach these issues reasonably and without high emotion. 

The four Farm Credit associations in North Dakota have a combined customer base of 
about 18,000 farmers who borrow some $2.3 billion. Farm Credit associations are 
cooperatives that were created by Congress in 1916 and are charged with serving every 
rural county in the United States. Each cooperative is governed by a board of directors 
who are elected by the members. Several of the board members are here this morning . 

We understand that some are concerned that these two bills take away debtor 
protections. We believe that the current laws limit the opportunity of many borrowers 
and these two bills will actually create opportunity for those farmers. As you all know, 
every opportunity has some price. Ultimately I think the question before the Committee 
will come to this .... is the creation of opportunity worth the price of modifying the debtor 
protections? The farmer boards that set the policies for the Farm Credits in North 
Dakota think it is. 

As you may know, the deficiency judgment statutes allow lenders, who have initiated a 
foreclosure action, to seek a judgment against the borrower if the value of the 
foreclosed real estate is less than the debt. Up until 1951, North Dakota did not allow 
deficiency judgments of any kind. It is my understanding that this was one of the 
debtor protections that came about in the early 1900's when banks were usurious and 
unscrupulous. The change in 1951 applied to both commercial property and 
agricultural property. The 1993 Legislature revised the deficiency judgment statutes 
for commercial property but left the process for agricultural properties the same as they 
have been since 1951. HB1312 makes the deficiency judgment process for agricultural 
properties the same as commercial properties. 
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The key differences between_ commercial and agricultural properties are as follows: 

1. The amount of a deficiency judgment for a commercial property is determined 
in the same legal proceedings as the foreclosure. For agricultural property, a 
separate action is required within 90 days after the Sheriff's sale. 

2. The amount ofa deficiency judgment for commercial property is determined 
by the Judge who bases his decision on the fair market value as estimated by 
an appraiser. The amount of a deficiency judgment for agricultural property is 
based on a jury's determination of "fair value". 

3. The time period for collecting the judgment for commercial property is ten 
years with the option for a ten year renewal. The time period for collecting 
judgments for agricultural property is presently 3 years with no renewal. 

4. In the commercial property process, notice that the lender has the right to 
obtain and collect a deficiency judgment must be given in both the note and 
the mortgage. For agricultural property, notice that the lender intends to seek 
a deficiency judgment must be given in the Foreclosure Summons and 
Complaint. 

Agricultural lending has risks. Two of the risks that lenders have are controlled by 
these two bills. If lenders cannot look to the borrowers other assets to satisfy the debt 
on agricultural real estate loans that go into default, then lenders will adjust the loan to 
value ratio to a reasonable risk. Have you ever wondered why the standard loan to 
value ratio is 80% for commercial property and 60-65% for agricultural property? 
Granted some of the difference is in the weather and price risk, but from a lenders stand 
point, not being able cross collateralize or seek a deficiency judgment and the length of 
time the borrower has control of the property while it is in default, dictate a part of that 
difference in the loan to value ratio. 

Madam Chair and members of the Committee, there are many opportunities in 
agriculture. Being able.to capitalize on those opportunities requires good judgment and 
capital. These two bills would allow agricultural lenders to borrow additional capital 
into those opportunities for those that can demonstrate good judgment. 

Madam Chair and members of the Committee, we recognize that there is a great deal of 
apprehension in modifying this statute. To address those concerns, I am happy to 
report that we are very close to agreeing on amendments with Farmers Union. However 
we haven't had time to finish drafting those amendments. Those amendments include 
eliminated the jury trial and requiring the judge to base the deficiency judgment on a 
fair market value. I would respectfully ask the committee to withhold action until the 
amendments are presented to the committee. 
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Mr. Chairman and members of the House Agriculture Committee, my name is 
Dennis Laumb. I am a farmer from the Valley City area and I am the Chairman of 
the North Dakota Farm Credit Council. I am also a director for AgCountry Farm 
Credit in Fargo. I am here to testify in support of changing the Deficiency 
Judgments for agricultural property. 

Borrowers have a personal obligation to pay the dollar amount that he agreed to 
when loan obligation was established. When those obligations are not meet and his 
balance sheet is still strong enough to cover his indebtness, that is when we need a 
Deficiency Judgment. · The present law hinders financial institutions pursuing a 
judgment becanse it is extremely costly. Under ND law these legal costs cannot be 
passed on to the borrower and must be paid by the lending institution. Or the 
lender may elect not to pursue the judgment and absorb the loss. In either case our 
existing customers mnst absorbed the loss - this is inefficient and unfair. 

I would feel more comfortable ifl could on my Cenex cap to finish my testimony. I 
farm in Northern Barnes County, and from the farmer side, I think that the 
present-day farmers are bnsinesspeople, who understand the risks and potential 
losses involved with financing farm real estate. A change in the deficiency judgment 
would allow the market place to operate more efficiently - it is about opportunity -­
those who take the financial responsibility for the risk as well as for rewards. 

Agricultnre business snccess requires eqnal amount of skill and passion in the areas 
of production, marketing and finance management. Passion however is not enough. 
Skill makes the dreams of young farmers real and transforms into good work. A 
change in the law, could allow more money to be lent on transactions. The down 
payment could be reduced and allow for greater opportunity. 

The great majority of the farmers want to pay back their obligations and strive to 
do that because of their conviction in doing the moral right thing. It is those few 
who are not willing to payback their obligations even though they have a strong 
balance sheet and are able to do. They don't have the same integrity as their 
neighbor. 

By changing the present law, it allows lending institntions - to borrow into that 
opportunity- while not getting held hostage by the borrower who wants to leverage 
one side of his balance sheet only. I don't get points for being a director of a 
cooperative -- it is what is delivered back to them that connt. I see and recognize the 
need for change in the law . 
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Mr. Chairman and members of the Senate Agriculture Committee, HB 1312 makes two 
changes in the deficiency judgment process on agricultural properties and HB 1315 
changes the starting time for redemption period on agricultural properties. On behalf of 
the four Farm Credit associations in North Dakota, let me say that this is an appropriate 
tiine to debate these issues. It is a time that we are not presently challenged by high 
delinquency rates and we can approach these issues reasonably and without high 
emotion. 

The four Farm Credit associations in North Dakota have a combined customer base of 
about 18,000 farmers who borrow some $2.3 billion. Farm Credit associations are 
cooperatives that were created by Congress in 1916 and are charged with serving every 
rural county in the United States. Each cooperative is governed by a board of directors 
who are elected by the members. Several of the board members and CEO's are here 
this morning. 

As you may know, the deficiency judgment statutes allow lenders, who have initiated a 
foreclosure action, to seek a judgment against the borrower if the value of the 
foreclosed real estate is less than the debt. Up until 1951, North Dakota did not allow 
deficiency judgments of any kind. It is my understanding that this was one of the 
debtor protections that came about in the early 1900's when banks were usurious and 
unscrupulous. The change in 1951 applied to both commercial property and 
agricultural property. The 1993 Legislature revised the deficiency judgment statutes for 
commercial property but left the process for agricultural properties the same as they 
have been since 1951. The key differences between commercial and agricultural 
properties are as follows: 

1. The amount of a deficiency judgment for a commercial property is determined 
in the same legal proceedings as the foreclosure. For agricultural property, a 
separate action is required within 90 days after the Sheriff's sale. 

2. The amount of a deficiency judgment for commercial property is determined 
by the Judge who bases his decision on the fair market value as estimated by 
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an appraiser. The amount of a deficiency judgment for agricultural property is 
based on a jury's determination of "fair value". 

3. The time period for collecting the judgment for commercial property is ten 
years with the option for a ten year renewal. The time period for collecting 
judgments for agricultural property is presently 3 years with no renewal. 

4. In the commercial property process, notice that the lender has the right to 
obtain and collect a deficiency judgment must be given in both the note and 
the mortgage. For agricultural property, notice that the lender intends to seek 
a deficiency judgment must be given in the Foreclosure Summons and 
Complaint. 

As amended HB1312 changes only two of the differences in the deficiency judgment 
process between agricultural properties and commercial properties. As amended, HB 
1312 eliminates the jury trial and requires the judge to base the amount of the 
deficiency judgment on a universally accepted definition of fair market value. 

• 

Agricultural lending has risks. Two of the risks that lenders have are controlled by 
these two bills. If lenders cannot look to the borrowers other assets to satisfy the debt 
on agricultural real estate loans that go into default, then lenders will adjust the loan to 
value ratio to a reasonable risk. Have you ever wondered why the standard loan to 
value ratio is 80% for commercial property and 60-65% for agricultural property? 
Granted some of the difference is in the weather and price risk, but from a lenders stand 
point, not being able cross collateralize or seek a deficiency judgment and the length of 
time the borrower has control of the property while it is in default, dictate a part of that 
difference in the loan to value ratio. 

Mr. Chairman and members of the Committee, there are many opportunities in 
agriculture. Being able to capitalize on those opportunities requires good judgment and 
capital. These two bills would allow agricultural lenders to borrow additional capital 
into those opportunities for those that can demonstrate good judgment. 
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• Senate Ag Committee 

. Mr. Chairman and members of the Agricultural Committee, my name is Claude 

Sem, CEO of Farm Credit Services of North Dakota which is located in Minot, 

North Dakota. 

I am in favor of Bill 1312. Following a foreclosure, deficiency judgments are used 

if the sale of collateral is inadequate to repay the loan. Most borrowers do 

whatever it takes to make payments on their real estate loans. FCS works with 

debtors to try and ensure the landowner retains ownership. Unfortunately there are 

times when circumstances require collection of the debt owed on the property. In 

those cases the property is sold and those proceeds are applied to the loan. This bill 

would provide an avenue for lenders to address shortfalls that may be present after 

the sale. This bill is intended to address those people who have the ability to pay 

for their obligations but refuse to do so. It will not affect those who work with 

their lenders. Commercial debtor laws are written to allow for a deficiency 

judgment, agricultural debtor laws do not afford a similar benefit apart from a trial 

by jury. 

• Your "Do Pass" consideration ofBill 1312 would be greatly appreciated. 
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Mr. Chairman and members of the Senate Agriculture Committee, my name is 
Dennis Laumb. I am a farmer from the Valley City area and am here to testify in 
support of changing the Deficiency Judgments for agricultural real estate 
property. 

Borrowers have an obligation to make their loan payments. When borrowers fail 
to make their payments, (even when they have the means to do so,) deficiency 
judgments are necessary in cases where the collateral is less than the loan 
amount. North Dakota has unique laws that make these judgments costly and 
difficult to obtain. Other borrowers who are paying their bills ultimately absorb the 
legal costs and loan losses incurred by the lender - this is inefficient and u,:ifair. 

Present-day farmers are business people that should understand the risks and 
potential losses involved with financing farm real estate. A change in the 
deficiency judgment law would allow the market place to operate more efficiently. 
It is about opportunity - those who take the financial responsibility for the risk as 
well as for the rewards. 

Success in agriculture requires an equal amount of skill and passion in the areas 
of production, marketing and finance management. Passion, however, is not 
enough. Skill makes the dreams of young farmers real and translates into good 
work. A change in the law would allow more money on transactions, capital 
requirements could be reduced and provide for greater opportunity for lending 
institutions to help them. 

The great majority of the farmers want to pay back their obligations and strive to 
do that because of their conviction in doing the morally right thing. I am talking 
about those few who are not willing to payback their obligations and understand 

. the present day law. Even though they have a strong balance sheet and should 
be able to pay, they don't have the same obligation as their neighbor. 

Changing current law will allow lending institutions to borrow into that opportunity 
and not get held hostage by the borrower who only wants to leverage one side of 
his balance sheet. Modification to the Deficiency Judgments legislation is fair and 
will result in less restrictive lending for farm real estate loans, which will ultimately 
provide greater opportunities for our farmers. 

Testimony submitted by Dennis Laumb, Valley City Farmer, Director of 
AgCountry Farm Credit Services in Fargo and Chairman of the North Dakota 
Farm Credit Council. 


