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January 5, 2009

Honorable John Hoeven
Governor of North Dakota

Members, 61 Legislative
Assembly of North Dakota

I have the honor to transmit the Legislative Council's report and recommendations of 24 interim
committees, the Advisory Commission on Intergovernmental Relations, and the Commission on
Alternatives to Incarceration.

Major recommendations include providing a plan to remodel and expand the State Penitentiary;
expanding the State Department of Health's emergency medical services (EMS) operations grant
program to improve EMS in the state; creating an emergency response and recovery commission and
fund to assist individuals, political subdivisions, and Indian tribes respond to and recover from
emergencies or disasters; creating a dementia care services program; establishing a transition to
independence program for young adults with mental illness; recodifying the laws pertaining to agricultural
commissions, commodity assessments, and control of noxious weeds; mandating use of a parenting plan
and establishing a parenting coordinator program to help resolve child custody and visitation disputes;
limiting extraterritorial zoning authority; streamlining the transmission facility siting jurisdiction of the Public
Service Commission; providing tax exemptions and reductions for various energy industries; increasing oil
tax allocations to political subdivisions to offset oil development impact; providing tax credits for business
automation and innovation; providing college tuition grants and earned income tax deductions to assist
recent high school graduates and attract and retain recent college graduates; and expanding workers'
compensation benefits to help injured employees receiving rehabilitation services.

The report also discusses committee findings and numerous other pieces of recommended legislation. In
addition, the report contains brief summaries of each committee report and of each recommended bill and
resolution.

Respectfully submitted,

Representative Al Carlson
Chairman
North Dakota Legislative Council

AC/AL



HISTORY AND FUNCTIONS OF THE
NORTH DAKOTA LEGISLATIVE COUNCIL

HISTORY OF THE

LEGISLATIVE COUNCIL

The North Dakota Legislative Council was created in
1945 as the Legislative Research Committee (LRC).
The LRC had a slow beginning during the first interim of
its existence because, as reported in the first biennial
report, the prevailing war conditions prevented the
employment of a research director until April 1946.

After the hiring of a research director, the first LRC
held monthly meetings prior to the 1947 legislative
session and recommended a number of bills to that
session. Even though the legislation creating the LRC
permitted the appointment of subcommittees, all of the
interim work was performed by the 11 statutory
members until the 1953-54 interim, when other
legislators participated in studies. Although “research”
was its middle name, in its early years the LRC served
primarily as a screening agency for proposed legislation
submitted by state departments and organizations. This
screening role is evidenced by the fact that as early as
1949, the LRC presented 100 proposals prepared or
sponsored by the committee which the biennial report
indicated were not all necessarily endorsed by the
committee and included were several alternative or
conflicting proposals.

The name of the LRC was changed to the Legislative
Council in 1969 to more accurately reflect the scope of
its duties. Although research is still an integral part of
the functioning of the Legislative Council, it has become
a comprehensive legislative service agency with various
duties in addition to research.

THE NEED FOR A
LEGISLATIVE SERVICE AGENCY

Nearly all states have a legislative council or its
equivalent, although a few states use varying numbers
of special committees.

Legislative service agencies provide legislators with
the tools and resources that are essential if they are to
fulfill the demands placed upon them. In contrast to
other branches of government, the Legislative Assembly
in the past had to approach its deliberations without its
own information sources, studies, or investigations.
Some of the information relied upon was inadequate or
slanted because of special interests of the sources.

To meet these demands, the Legislative Assembly
established the North Dakota Legislative Council. The
existence of the Council has made it possible for the
Legislative Assembly to meet the demands of today
while remaining a part-time citizen legislature that meets
for a limited number of days every other year.

COMPOSITION OF THE COUNCIL
The Legislative Council by statute consists of
17 legislators, including the majority and minority leaders
of both houses and the Speaker of the House. The

Speaker appoints six other representatives, three from
the majority and three from the minority as
recommended by the majority and minority leaders,
respectively. The Lieutenant Governor, as President of
the Senate, appoints four senators from the majority and
two from the minority as recommended by the majority
and minority leaders, respectively.

The Legislative Council is thus composed of
10 majority party members and 7 minority party
members and is served by a staff of attorneys,
accountants, researchers, and auxiliary personnel who
are hired and who serve on a strictly nonpartisan basis.

FUNCTIONS AND METHODS

OF OPERATION OF THE COUNCIL

Although the Legislative Council has the authority to
initiate studies or other action deemed necessary
between legislative sessions, much of the Council’'s work
results from studies contained in resolutions and bills
passed by both houses. The usual procedure is for the
Council to designate committees to carry out the studies,
although a few Council committees, including the
Administrative Rules Committee, Employee Benefits
Programs Committee, Information Technology
Committee, and Legislative Audit and Fiscal Review
Committee, are statutory committees with duties
imposed by state law.

Regardless of the source of authority of interim
committees, the Council appoints the members with the
exception of a few members appointed as provided by
statute.  Nearly all committees consist entirely of
legislators, although a few citizen members are
sometimes selected to serve when it is determined they
can provide special expertise or insight for a study.

The Council committees hold meetings throughout
the interim at which members hear testimony, review
information and materials provided by staff, other state
agencies, and interested persons and organizations, and
consider alternatives. Occasionally it is necessary for
the Council to contract with universities, consulting firms,
or outside professionals on specialized studies and
projects. However, the vast majority of studies are
handled entirely by the Council staff.

Committees make their reports to the full Legislative
Council in November preceding a regular legislative
session. The Council may accept, amend, or reject a
committee’'s report.  The Legislative Council then
presents the recommendations it has accepted, together
with bills and resolutions necessary to implement them,
to the Legislative Assembly.

In addition to conducting studies, the Council and its
staff provide a wide range of services to legislators,
other state agencies, and the public. Attorneys on the
staff provide legal advice and counsel on legislative
matters to legislators and legislative committees. The
Council supervises the publication of the Session Laws,
the North Dakota Century Code, and the North Dakota



Administrative Code. The Council reviews state agency
rules and rulemaking procedures, legislative proposals
affecting health and retirement programs for public
employees, and information technology management of
state agencies. The Council has on its staff the
legislative budget analyst and auditor and assistants
who provide technical assistance to Council committees
and legislators, review audit reports for the Legislative
Audit and Fiscal Review Committee, provide budget
analysis, and assist the Legislative Assembly in
developing the state's biennial budget. The Council
provides information technology services to the
legislative branch, including legislative publishing and bill
drafting capabilities. The Council makes arrangements
for legislative sessions and controls the use of the
legislative chambers and use of space in the legislative
wing of the State Capitol. The Council also maintains a
wide variety of materials and reference documents,
many of which are not available from other sources.

MAJOR PAST PROJECTS

OF THE COUNCIL

Nearly every facet of state government and statutes
has been touched by one or more Council studies since
1945. Statutory revisions, including the rewriting of
criminal laws, election laws, game and fish laws,
insurance laws, motor vehicle laws, school laws, and
weapons laws have been among the major
accomplishments of interim committees. Another project
was the republication of the North Dakota Revised Code
of 1943, the resulting product being the North Dakota
Century Code.

Government reorganization has also occupied a
considerable amount of attention. Included have been
studies of the delivery of human services, agriculturally
related functions of state government, the creation of the
Information Technology Department and the cabinet-
level position of Chief Information Officer, the creation of
the Department of Commerce, organization of the state’s
higher education system, and the creation of the
Commission on Legal Counsel for Indigents, as well as
studies of the feasibility of consolidating functions in

state government. Unification of the state’s judicial
system and the establishment of a public venture capital
corporation were also subjects of studies.

The review and updating of uniform and model acts,
such as the Uniform Probate Code and the Uniform
Commercial Code, have also been included in past
Council agendas. Constitutional revision has been
studied several interims, as well as studies to implement
constitutional measures that have been approved by the
voters.

Pioneering in new and untried areas is one major
function of interim committees. The regulation and
taxation of natural resources, including oil and gas in the
1950s and coal in the 1970s, have been the highlights of
several interim studies. The closing of the constitutional
institution of higher education at Ellendale also fell upon
an interim committee after a fire destroyed one of the
major buildings on that campus. The expansion of the
University of North Dakota School of Medicine and
Health Sciences is another area that has been the
subject of several interim studies.

The Legislative Council has permitted the legislative
branch to be on the cutting edge of technological
innovation. North Dakota was one of the first states to
have a computerized bill status system in 1969 and,
beginning in 1989, the Legislator's Automated Work
Station system has allowed legislators to access
legislative documents at their desks in the House and
Senate. Since 1997, the Legislative Council has had the
responsibility to study emerging technology and evaluate
its impact on the state’s system of information
technology.

Perhaps of most value to citizen legislators are
committees that permit members to keep up with rapidly
changing developments in complex fields. Among these
are the Budget Section, which receives the executive
budget prior to each legislative session. The
Administrative Rules Committee allows legislators to
monitor executive branch department rules. Other
subjects that have been regularly studied include school
finance, health care, property taxes, and legislative
rules.
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SUMMARY
BRIEFLY - THIS REPORT SAYS

ADMINISTRATIVE RULES COMMITTEE

The Council studied the exemptions for certain
agencies from the Administrative Agencies Practice Act.
The Council makes no recommendation for changes in
the status of agencies exempt from the Administrative
Agencies Practice Act.

The Council studied penalties for violation of
occupational and professional laws and rules. The
Council recommends House Bill No. 1024 to incorporate
suggestions received from occupational and professional
licensing boards or commissions to make statutory
language specific as to the conduct that constitutes a
violation under certain occupational and professional
licensing laws.

The Council recommends Senate Bill No. 2026 to
advance the filing deadline for agency rules by 15 days
to allow more time for preparation and delivery of
proposed rules to Administrative Rules Committee
members before the rules are considered by the
committee.

The Council reviewed all state administrative
rulemaking actions from January 2007 through October
2008, covering 1,663 pages of rules. The Council
voided one set of agency rules adopted by the Racing
Commission. The Council agreed on rules amendments
with the State Department of Health, State Lottery, State
Board of Accountancy, and State Board of Nursing.

ADVISORY COMMISSION ON
INTERGOVERNMENTAL RELATIONS

The Advisory Commission on Intergovernmental
Relations exercised its statutory authority to serve as a
forum for the discussion and resolution of
intergovernmental problems and to study issues relating
to local government structure; fiscal and other powers
and functions of local governments; relationships
between and among local governments and the state or
any other government; allocations of state and local
resources; interstate issues involving local governments,
including cooperation with the appropriate authorities of
other states; and statutory changes required to
implement commission recommendations.

The Council studied extraterritorial zoning authority,
zoning of feedlot operations, increasing from four-tenths
to five-tenths of one cent the amount of sales tax that is
deposited in the state aid distribution fund, funding for
rural township and county roads and bridges, exempting
charitable property from taxation, replacing references to
mills in the North Dakota Century Code with dollar
amounts, and providing state's attorney services in
counties without a resident state's attorney. In addition,
the Council received a report on how each county has
used the county's document preservation fund during the
preceding two fiscal years.

The Council recommends Senate Bill No. 2027 to
require joint jurisdiction of the city and the entity that
otherwise would have had jurisdiction in the area of
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extended zoning jurisdiction of a city for any zoning
change or subdivision plat approval or change in zoning
or subdivision regulation. The bill identifies eight factors
to be used by an administrative law judge when deciding
any dispute.

AGRICULTURE COMMITTEE

The Council studied North Dakota Century Code
provisions that relate to agriculture for the purposes of
eliminating provisions that are irrelevant or duplicative,
clarifying provisions that are inconsistent or unclear in
their intent and direction, and rearranging provisions in a
logical order. The Council recommends House Bill
No. 1025 to rewrite the laws pertaining to the
12 agricultural commodity councils and commissions,
and their respective assessments, House Bill No. 1026
to rewrite the laws pertaining to the control of noxious
weeks, and House Concurrent Resolution No. 3001 to
continue a Legislative Council study of North Dakota
Century Code provisions relating to agriculture. The
Council also received a report from the State Board of
Agricultural Research and Education regarding its
annual evaluation of research activities and
expenditures.

BUDGET AND FINANCE COMMITTEE

The Council monitored the status of 2007-09
biennium revenues and expenditures, received
information on deferred maintenance relating to state
facilities and other infrastructure, reviewed budget forms
and guidelines, received input from industry and
academic representatives on the state's economy,
received the July 2008 revised general fund revenue
forecast, reviewed preliminary information on 2009-11
biennium estimated revenues and appropriation
requirements and requests, and identified key budget
issues for the 2009 legislative session.

The Council recommends House Bill No. 1027 to
allow the Budget Section, based on a recommendation
of the Emergency Commission, to authorize state
agencies to hire full-time equivalent positions in addition
to those authorized by the Legislative Assembly.

BUDGET SECTION

The Council received reports from the Office of
Management and Budget on the status of the general
fund and the permanent oil tax trust fund, tobacco
settlement proceeds, irregularities in the fiscal practices
of the state, the status of the risk management workers'
compensation program, and 2009-11 biennium budget
form changes. The Budget Section directed the Office of
Management and Budget to prepare appropriation bills
for the 2009 legislative session to include the base level
funding, adjustments or enhancements, and the
appropriation for each agency in a single section using a
three-column format; the number of full-time equivalent
positions in total for each agency; and a separate line



item for deferred maintenance funding. The Budget
Section also directed each agency to maintain detailed
records of amounts spent from this line item for deferred
maintenance and for any extraordinary repairs or other
purposes.

The Council received a report from the North Dakota
University System regarding sources of local funds
received for construction projects of entities under the
State Board of Higher Education. The Council
authorized the expenditure of additional other funds for
capital projects, as well as changes in the scope of
capital projects at Bismarck State College, Dickinson
State University, North Dakota State University, Minot
State University, State College of Science, University of
North Dakota, and Williston State College.

The Council received annual reports and a loan
request for the purchase of computer hardware and
software to host the Department of Human Services
Medicaid management information system applications
from the Information Technology Department. The
Council received reports from Job Service North Dakota
on the status of the job insurance trust fund; the State
Board of Agricultural Research and Education on the
status of the board; the Public Service Commission on
the status of a facility use agreement between the Public
Service Commission and the Facility Management
Division, Office of Management and Budget; and the
Department of Agriculture on the status of the state meat
inspection program and the endangered species
program.

The Council received reports from the Department of
Human Services on transfers the department made
between line items and between subdivisions in excess
of $50,000, the status of the Medicaid management
information system project, enhancement of county
eligibility systems, and on the status of Medicaid
provider payments.

The Council received reports from the Department of
Commerce on the annual audits of renaissance fund
organizations and centers of excellence. The Council
received reports from Workforce Safety and Insurance
on the status of the State Auditor's office
2006 performance audit recommendations.

The Council received reports from the Department of
Corrections and Rehabilitation on an inmate medical
system and a space, operational, and staffing plan for
the State Penitentiary and the James River Correctional
Center. The Council received correspondence from the
Correctional Facility Review Committee regarding a
correctional facility concept recommendation to the
Emergency Commission for informational purposes only
and from a North Dakota ethanol plant receiving
production incentives from the state.

The Council received reports from the State Fair
Association on the status of planning for a new
grandstand, the Attorney General's office on the status
of the new Crime Laboratory building, and the Veterans
Home on the status of the Veterans Home construction
project.

The Council received reports from the Land
Department on state agencies that have not submitted a
claim for unclaimed property and approved a list of
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21 agencies relinquishing their rights to recover the
unclaimed property.

The Council approved 13 requests for centers of
excellence funding awards which had prior approval of
the Centers of Excellence Commission and the
Emergency Commission. The Council approved two
land acquisition requests of the Game and Fish
Department and a change in the scope of a capital
project at the State Hospital. The Council approved
33 agency requests considered for increased spending
authority, transfers of spending authority, or increased
full-time equivalent positions which were approved by
the Emergency Commission. There were eight requests
authorized by the Emergency Commission to obtain
funds from the state contingencies appropriation.

The Council recommends Senate Concurrent
Resolution No. 4001 to authorize the Budget Section to
hold legislative hearings required for the receipt of
federal block grant funds.

COMMISSION ON ALTERNATIVES

TO INCARCERATION

The Council studied sentencing alternatives,
mandatory sentences, treatment options, the expanded
use of problem-solving courts, home monitoring, and
other issues related to alternatives to incarceration.

The Council provided recommendations to the
Governor for the Governor's consideration in preparation
of the executive budget, including $500,000 for room
and board expenses for individuals admitted to a faith-
based program to address addiction problems, $500,000
for the Department of Corrections and Rehabilitation to
be used by the department to provide matching grants
for community service programs at a level to be
determined by the department, $86,000 for the Cass
County Justice and Mental Health Collaboration Project,
and $126,576 for the Attorney General to provide for
crisis intervention training for law enforcement officials.
The Council expressed its support for a request by the
Department of Human Services for expanded state
funding for juvenile crisis intervention programs around
the state.

The Council recommends Senate Bill No. 2028 to
repeal the $50 community service supervision fee that
courts are required to impose on participants in
community service programs. The Council recommends
Senate Bill No. 2029 to extend the existence of the
commission until June 30, 2013.

The Council encouraged the Governor and the
Department of Human Services to allow the Robinson
Recovery Center to address treatment needs for
addictions other than the treatment of methamphetamine
addiction. The Council expressed its support for the
efforts of the Department of Human Services and
encouraged the department to provide broader
residential treatment services for addictions and mental
health issues on a statewide basis. The Council
expressed its support for legislation during the
2009 legislative session to clarify the role of the county
sheriff in supervision of electronic home monitoring in
misdemeanor cases. The Council expressed its support
for the 24/7 sobriety program initiated by the Attorney



General and the efforts of the Attorney General to work
with the Department of Transportation to extend work
permits for participants in the 24/7 sobriety program.

CORRECTIONAL FACILITY
REVIEW COMMITTEE

The Council studied the immediate and future needs
of the State Penitentiary, including a comprehensive
review of the current State Penitentiary facility and the
Missouri River Correctional Center. The Council
recommends Senate Bill No. 2030 to provide an
appropriation of $25 million from the general fund and
$42 million from the State Penitentiary land fund to the
Department of Corrections and Rehabilitation for
completing Phase 1 of the renovation and expansion
project at the State Penitentiary.

The Council received a report from the State Hospital
regarding services provided by the Department of
Corrections and Rehabilitation relating to individuals at
the State Hospital who have been committed to the care
and custody of the executive director of the Department
of Human Services.

EDUCATION COMMITTEE

The Council studied ways in which schools and
school districts can train teachers, counselors, and other
school staff to better identify high-risk students and to
provide programs designed to reduce the incidences of
high-risk behaviors that can lead to suicide attempts;
ways in which various public and private entities can
cooperate with families to promote healthy lifestyles for
children and create awareness about the interplay of
healthy lifestyle choices and educational success; the
short-term and long-term evolvement of regional
education associations; and the appropriateness and
adequacy of high school curricula, with respect to
preparing students for higher education and for the
workplace. The Council recommends House Bill
No. 1028 to require that students take one unit of
physical education and one-half unit of health education
as a condition of high school graduation.

The Council also received periodic reports from the
North Dakota Commission on Education Improvement
and reports regarding the financial condition of schools,
school district employee compensation, student scores
on recent statewide tests of reading and mathematics,
requests for and waivers of accreditation rules, requests
for and waivers of statutory requirements governing
instructional time for high school courses, the failure of
any school board to meet the statutory threshold for
increasing teacher compensation, the status of the
statewide longitudinal data system plan, the planning
and development of an electronic course delivery
approval process, the operations of regional education
associations, and the status of payments to individuals
who hold national board certification.

EMPLOYEE BENEFITS

PROGRAMS COMMITTEE
The Council solicited and reviewed various proposals
affecting retirement and health programs of public
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employees and obtained actuarial and fiscal information
on each of these proposals and reported this information
to each sponsor. The Council received periodic reports
from Human Resource Management Services on the
implementation, progress, and bonuses provided by
state agency programs to provide bonuses to recruit or
retain employees in hard-to-fill positions.

The Council studied employee benefits provided by
state agencies which are not specifically authorized by
law or if authorized by law are not consistent among
agencies.

The Council recommends House Bill No. 1029 to
provide general authority for state employee service
awards and statutory governance for employer-paid
tuition and employer-paid professional organization
membership and service club dues.

The Council recommends House Bill No. 1030 to
increase state employee performance bonuses from
$1,000 in bonuses for a biennium to $1,000 in bonuses
for a fiscal year and to authorize Human Resource
Management Services to approve paid bonuses above
the 25 percent limitation contained in North Dakota
Century Code (NDCC) Section 54-06-30(4).

The Council recommends House Bill No. 1031 to
define the term "hard-to-fill occupation” for purposes of
the state employee recruitment and retention bonus
program.

ENERGY DEVELOPMENT AND
TRANSMISSION COMMITTEE

The Council studied the impact of a comprehensive
energy policy for the state and the development of each
facet of the energy industry, from the obtaining of the
raw natural resources to the sale of the final product in
this state, other states, and other countries, and the
siting and decommissioning of commercial wind farms.
The Council received reports from the North Dakota
Transmission Authority, the North Dakota Pipeline
Authority, the Energy Policy Commission (commonly
referred to as the Empower North Dakota Commission),
and the Emergency Services Communications
Coordinating Committee.

The Council recommends three bills relating to wind
power. The Council recommends Senate Bill No. 2031
to extend the reduction of taxable value from 3 percent
to 1.5 percent of assessed value for a centrally assessed
wind turbine electric generation unit with a nameplate
generation capacity of 100 kilowatts or more from
January 1, 2011, to January 1, 2015. The Council
recommends Senate Bill No. 2032 to make permanent
the sales and use tax exemption for materials used in
the construction or expansion of a wind-powered facility.
The Council recommends Senate Bill No. 2033 to extend
the 15 percent income tax credit for the installation of
geothermal, solar, wind, or biomass energy devices from
an end date of January 1, 2011, to an end date of
January 1, 2015; allow for a credit carryover of 10 years;
and limit the sale of unused credits to the credits earned
before January 1, 2011.

The Council recommends Senate Bill No. 2034 to
extend the oil extraction tax exemption for tertiary
recovery projects using carbon dioxide from 10 years



from the date of incremental production to an unlimited
duration.

The Council recommends two bills related to
beneficiated coal. The Council recommends Senate Bill
No. 2035 to include a power plant that uses beneficiated
coal within the sales and use tax exemption and include
a severance tax exemption on coal purchased for coal
beneficiation which is used in an agricultural commodity
processing facility. The Council recommends Senate Bill
No. 2036 to extend the coal conversion tax exemption
for repowering to include an electrical energy generating
unit that uses beneficiated coal. The exemption from the
coal conversion tax is limited to electrical energy
generating units instead of the current application to
electrical generating plants.

The Council recommends Senate Bill No. 2037 to
include within the sales and use tax exemption for the
construction or expansion of a system used to
compress, process, gather, or refine gas from an oil well,
rather than only a gas well, and to provide for a
certificate of qualification for the exemption from the Tax
Commissioner.

The Council recommends two bills relating to the
siting authority of the Public Service Commission. The
Council recommends House Bill No. 1032 to exclude
from the siting jurisdiction of the Public Service
Commission construction conducted wholly within land
for which a utility has previously obtained a certificate of
site compatibility or a route permit from the commission
and to exclude actions conducted wholly within land on
which is located an energy conversion facility or
transmission facility that was constructed before April 9,
1975. In addition, the bill excludes from the siting
jurisdiction of the Public Service Commission pipelines
with an inside diameter of four inches or less or a length
of one mile or less or gathering pipelines as defined by
federal law.

The Council recommends House Bill No. 1033 to
reduce the time allowed for the Public Service
Commission to designate the route for a transmission
facility from six months to three months after receiving
the application.

HIGHER EDUCATION COMMITTEE

The Council studied the means by which the North
Dakota University System can further contribute to
developing and attracting the human capital to meet
North Dakota's economic and workforce needs,
including ways to increase postsecondary access,
improve the quality of education, contain costs, and
other means, including productivity, to maximize the
usage of the University System in meeting the human
capital needs of the state.

The Council recommends Senate Bill No. 2038 to
continue through June 30, 2011, the continuing
appropriation of higher education institutions' special
revenue funds; to continue through July 31, 2011, the
authority for the University System to continue at the end
of the biennium unspent general fund appropriations and
the requirement that the budget request and
appropriation of the University System include block
grants for a base funding component, an initiative
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funding component, and an asset funding component; to
provide for a Legislative Council study of higher
education; and to provide legislative intent for
performance and accountability measures to be included
in the State Board of Higher Education performance and
accountability report pursuant to NDCC
Section 15-10-14.2.

The Council also studied the provision of services to
children and adults who are deaf or hearing-impaired,
including the role of the School for the Deaf in the
provision of education and rehabilitative services, the
short-term and long-term viability of existing state
facilities, and alternative approaches that might enhance
the scope and breadth of service availability.

The Council recommends House Bill No. 1034 to
provide for a Legislative Council study of the provision of
services to children and adults who are deaf or hearing-
impaired and provides an appropriation for obtaining
consulting services.

The Council received a report from the North Dakota
University System regarding the status of the
implementation of CCbenefits, Inc., services and
recommendations relating to the use of CCbenefits, Inc.,
services.

HUMAN SERVICES COMMITTEE

The Council studied the temporary assistance for
needy families program, including potential programs
and services that could be funded with program funds;
the success and effects of the laws enacted by the
55 Legislative Assembly in House Bill No. 1041 (1997)
and Senate Bill No. 2052 (1997), known as the "swap
proposal;" and infant development programs, including a
review of service coordination and the funding structure.

The Council received reports from the Department of
Human Services regarding enrollment statistics and
costs associated with the children's health insurance
program state plan, the status of medical assistance
recipients' access to dental services, the status of the
alternatives-to-abortion program, and the status of the
transition assistance for the childcare program; from the
Insurance Commissioner regarding a recommendation
for an entity to contract with to provide analyses of
legislative measures mandating health insurance
coverage; from the State Department of Health's
Immunization Task Force regarding the status of the
immunization program transition; from the University of
North Dakota College of Nursing regarding the Nursing
Education Consortium; and from the Drug Use Review
Board regarding the board's review of the utilization,
cost, and effectiveness of certain drugs and the board's
findings and recommendations.

INDUSTRY, BUSINESS,

AND LABOR COMMITTEE

The Council reviewed Workforce Safety and
Insurance (WSI) premiums, benefits, and accountability
and transparency methods and the results of the
consultant reviews of claims processing, human
resources, and management areas. The Council
recommends House Bill No. 1035 to provide that the
level of financial reserves plus available surplus of WSI



may not exceed 150 percent of the actuarially
established discounted reserve and to exclude from the
calculation of available surplus any funds designated or
obligated to specific programs or projects pursuant to a
directive or specific approval by the Legislative
Assembly. The Council recommends House Bill
No. 1036 to require WSI to establish premium rates
annually on an actuarial basis and to provide that the
statewide average premium rate level may not deviate
by more than 5 percentage points from the
recommended actuarial-indicated premium level for that
year. The Council recommends House Bill No. 1037 to
require that the biennial independent performance
evaluation of WSI address performance measurements,
including a review of trends in workplace injuries;
whether claims are being handled fairly and efficiently;
whether claims or premium decisions have been subject
to inappropriate political influence; whether safety and
loss prevention programs are effective in reducing
claims and the severity of claims; whether injured
workers, employers, and service providers are satisfied
with the services of the organization; whether litigation
rates and the number of contested claims are
appropriate as compared with other workers'
compensation programs or systems; and whether
premiums are appropriate and reserve levels are
adequate. The Council recommends House Concurrent
Resolution No. 3002 to provide for a Legislative Council
study of the governance structure of WSI and to
determine the feasibility and desirability of mutualization
of WSI.

The Council studied the regulation and licensing of
pharmacists in this state, including an examination of the
State Board of Pharmacy, the board's size, the manner
of board membership appointment, and whether the
board is representative of commercial and
noncommercial pharmacists; the state's demographics
and the impact changing demographics in rural areas
will have on the ability of small, locally owned
pharmacies to remain economically viable and of rural
residents to access low-cost pharmaceuticals and
pharmacy and pharmacists' services; pharmacy
ownership restrictions, the relevance of those restrictions
in terms of marketplace competition, and the impact of
those restrictions on the price and availability of
pharmaceuticals and on pharmacy and pharmacists'
services; and statutory interplay between the board and
the North Dakota Pharmaceutical Association and
whether the regulatory function of the board conflicts
with the advocacy function of the association. The
Council recommends Senate Bill No. 2039 to eliminate
the statutory integration of the State Board of Pharmacy
and the North Dakota Pharmaceutical Association, to
add two members to the State Board of Pharmacy--a
registered pharmacy technician and a public member,
and to reduce the maximum amount the State Board of
Pharmacy may charge for an annual pharmacist license
from $200 to $100.

The Council studied wireless providers in the state
and how wireless service impacts the business climate
in the state. The Council recommends Senate Bill
No. 2040 to provide a sales and use tax exemption for
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equipment used in telecommunications infrastructure
development.

The Council studied the licensure, training, and
classroom education requirements for electricians in this
state; reciprocity agreements with other states and the
effect of those agreements on standards in this state;
and the effect of the licensure, training, classroom
education requirements, and reciprocity agreements on
the availability of qualified electricians in this state.

The Council studied the organization, powers, duties,
and effectiveness of the Department of Commerce,
including review of the legislative history leading to the
creation of the department; review of the legislative and
executive branch expectations in the creation of the
department and whether those expectations are being
met; evaluation of the effectiveness of the North Dakota
Economic Development Foundation in providing a
nonpartisan, private sector perspective to the
department's approach to the department's duties;
evaluation of the organizational structure of the
department, including whether the department should
include a division of science and technology; and
evaluation of the strategic planning process of the
department and its effectiveness.

The Council participated in the Department of
Commerce Renaissance Zone Conference to review the
list of projects in the state which have been undertaken
under the renaissance zone program, evaluate whether
the projects have positively impacted the renaissance
zone communities, consider options for smaller
communities to become involved in the renaissance
zone program or a similar program, and make
recommendations regarding how the program could be
improved to further meet the needs of the state and local
communities.

The Council received a report from the Insurance
Commissioner on findings regarding insurers' use of
modified community rating for health insurance or health
benefits coverage policies; a report from WSI on
recommendations based on the safety audit of
Roughrider Industries work programs and the
performance audit of the modified workers'
compensation coverage program; and a report from the
Commissioner of Financial Institutions on the outcome of
the commissioner's study of how the state's building and
loan association and mutual savings bank laws relate to
conversions of state credit unions to building and loan
associations or mutual savings banks.

INFORMATION TECHNOLOGY COMMITTEE

The Council received reports from the Chief
Information Officer and representatives of the
Information Technology Department regarding the

prioritization of major computer software projects for the
2009-11 biennium; the department's business plan; the
department's annual report; statewide information
technology policies, standards, and guidelines; and
major information technology projects. The Council also
received reports from representatives of the North
Dakota University System regarding higher education
information technology planning, services, and major
projects.



The Council recommends Senate Bill No. 2041 to
expand the membership of the Criminal Justice
Information Sharing Board and to provide that board
members who are not state employees are entitled to
compensation and expense reimbursement.

JUDICIAL PROCESS COMMITTEE

The Council studied issues of fairness, equity, and
the best interests of children as they relate to issues of
child custody and visitation. The scope of this study was
limited to a study of the best state practices relating to
child custody. The Council recommends Senate Bill
No. 2042 to provide for changes in the terminology used
in family law; to require that in any proceeding to
establish or modify a judgment providing for parenting
time with a child, a parenting plan would be required to
be developed and filed with the court; to add several
best interest factors; to clarify several current best
interest factors; and to establish a parenting coordinator
program. The Council also recommends House Bill
No. 1038 to authorize the Department of Human
Services to issue a restricted operator's license to an
obligor or an individual who fails to comply with a
subpoena which may be used only during that obligor's
or individual's normal working hours.

The Council studied the current state exemptions for
bankruptcy and the desirability of updating these
exemptions, including determining whether the
exemptions in the current form continue to serve the
historical purposes of protecting debtors from creditors
and providing debtors with the basic necessities of life,
so that debtors will not be left destitute and public
charges of the state. The Council recommends House
Bill No. 1039 to clarify and revise several of the absolute
exemptions, including family books, clothing and wearing
apparel, and fuel; to clarify that certain exemptions are
available only to the head of household; to increase and
clarify the motor vehicle exemption; to allow an
exemption for a house trailer or mobile home to be taken
in lieu of the homestead exemption; for the purpose of
claiming an account as exempt, to limit the time period
within which an individual may contribute to a retirement
account; to increase the additional exemption for head of
a family from $5,000 to $7,500; to clarify the exemptions
for pensions, annuity policies, and life insurance; and to
increase or to eliminate the maximum amount of
compensation that may be claimed as exempt on
account of the debtor's right to receive or property that is
traceable to wrongful death or personal bodily injury.

The Council studied the search for and identification
of missing persons. The Council recommends House
Bill No. 1040 to establish a procedure for the location
and identification of missing persons.

The Council studied the statutes and institutional
resources relating to the domestic violence protection
order process, including criminal cases for alleged
violation of protection orders. The Council encourages
the courts to include clearer information in domestic
violence protection orders, recommends that the judicial
branch and the State Bar Association of North Dakota
evaluate the language used in domestic violence
protection orders, and recommends that information

15

regarding the respondent's rights and responsibilities
should be included in those orders.

The Council studied the feasibility and desirability of
establishing a paternity registry. The Council makes no
recommendation regarding the establishment of a
paternity registry in the state.

The Council received a report from the Attorney
General on the current status and trends of unlawful
drug use and abuse and drug control and enforcement
efforts in the state. The Council also received a report
from the director of the Commission on Legal Counsel
for Indigents regarding pertinent data on the operation,
needs, and cost of the indigent defense contract system
and any established public defender offices.

JUDICIARY COMMITTEE

The Council studied the formation of a North Dakota
gaming commission to regulate and control all forms of
gaming in North Dakota. The Council recommends
Senate Bill No. 2043 to provide that the Racing
Commission is subject to the supervision and direction of
the Attorney General.

The Council conducted a study of abstracters, title
opinions, and title insurance, which included a review of
the orderly and efficient transfer of real property which
provides adequate assurances of title. The Council
makes no recommendation regarding the abstracters,
title opinions, and title insurance study.

The Council studied the feasibility and desirability of
establishing a statewide automated victim information
and notification (SAVIN) system to provide information
and notify registered victims regarding the status of an
offender. The Council recommends House Bill No. 1041
to change the current victim notification laws to require
the victim and other concerned citizens to register with
the SAVIN system to receive their victim notifications
and to provide that some of the notification duties that
are currently the responsibility of certain entities,
including prosecuting attorneys, courts, or custodial
authorities, would be automated under the SAVIN
system.

The Council studied crime victim compensation
funding. The Council recommends that in 2009 the
Legislative Assembly provide $550,000 in additional
funding to adequately fund the Department of
Corrections and  Rehabilitation's  crime  victim
compensation program.

The Council studied the practices and laws relating to
the sale of real estate by auctioneers, including a review
of the sale of multiple parcels of property at a single
sale. The Council makes no recommendation as a
result of the study.

The Council reviewed uniform Acts recommended by
the North Dakota Commission on Uniform State Laws.

The Council received a report from the director of the
Racing Commission and a report from the director of the
North Dakota Lottery regarding the operation of the
lottery.

The Council recommends House Bill No. 1042 to
make technical corrections throughout the North Dakota
Century Code.



The Council received testimony and reviewed state
and federal laws regarding the possession of firearms by
individuals who have been convicted of certain offenses.
The Council makes no recommendation regarding this
issue.

LEGISLATIVE AUDIT AND
FISCAL REVIEW COMMITTEE

The Council received and accepted 164 audit reports
prepared by the State Auditor's office and public
accounting firms. Among the audit reports accepted
were seven performance audits and evaluations--
University of North Dakota School of Medicine and
Health  Sciences, W.ildlife  Services  program,
Administrative Committee on Veterans Affairs and
Department of Veterans Affairs followup report,
Department of Corrections and Rehabilitation followup
report, Workforce Safety and Insurance followup report,
Workforce  Safety and Insurance performance
evaluation, and Department of Emergency Services and
collection of 911 fees followup report.

The Council received information regarding
Department of Human Services accounts receivable
writeoffs, the National State Auditors Association peer
review process, funds provided by the Racing
Commission to supplement track purses, the Workforce
Safety and Insurance annual report, the Department of
Corrections and Rehabilitation educational and
vocational programs, benefits of the GenTax integrated
tax system, and the developmentally disabled facility
loan program.

LEGISLATIVE MANAGEMENT COMMITTEE

The Council approved arrangements for the
2009 legislative session. The Council approved various
committee room renovations, including removing the wall
between the Medora and Great Plains Rooms, new
committee room tables to be installed either before or
after the legislative session, and new carpeting in most
committee rooms.

The Council reviewed Council staff services for
purposes of determining future legislative staffing needs,
including the reorganized organization structure of staff
services.

The Council approved new HP 8710p notebook-style
computers for legislators.

The Council reviewed options for providing Capitol
stairway fire exits from the north and south Capitol tower
stairwells.

The Council recommends amendment of legislative
rules to maintain Monday bill introduction deadlines and
to maintain crossover on a Friday rather than a
Thursday, in light of the Legislative Assembly convening
in regular session on a Tuesday rather than a
Wednesday in 2009; to require health mandate
measures to be prefiled before the Legislative Assembly
convenes; and to make changes reflecting legislative
practices.
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LONG-TERM CARE COMMITTEE

The Council studied the long-term care system in
North  Dakota, including capacity, geographical
boundaries for determining capacity, the need for home
and community-based services, a methodology to
identify areas of the state needing additional nursing
home beds, access, workforce, reimbursement, and
payment incentives. The Council recommends Senate
Bill No. 2044 to extend the moratorium on the state's
licensed basic care bed capacity and the state's licensed
nursing facility bed capacity from July 31, 2009, to
July 31, 2013, and Senate Bill No. 2045 to require at
least a 30-day written advance notice of any transfer or
discharge from a nursing home, swing-bed hospital,
basic care, or assisted living facility.

The Council studied the availability and future need
for dementia-related services, as well as funding for
programs for individuals with dementias. The Council
recommends House Bill No. 1043 to direct the
Department of Human Services to contract for a
dementia care services program in each area of the
state served by a regional human service center to
provide personalized care consultation services, training,
and education regarding dementia; to provide a
$1.2 million general fund appropriation for the program;
and to provide for a report to the Legislative Council
regarding the outcomes of the program.

The Council studied the feasibility and desirability of
establishing a transition to independence program for
young adults with mental illness. The Council
recommends House Bill No. 1044 to provide that the
Department of Human Services develop or contract for a
program for services to transition-aged youth at risk and
to provide a $700,000 general fund appropriation.

The Council received a report from the State
Department of Health regarding the status of the
department's demonstration project involving life safety
surveys for basic care facilities and long-term care
facilities during and at the conclusion of construction or
renovation projects costing more than $3 million and
whether the program should be made permanent. The
Council recommends Senate Bill No. 2046 to require the
State Department of Health to conduct surveys during
construction or renovation projects of health facilities
licensed by the State Department of Health.

The Council received a report from the State
Department of Health regarding the impact of the
implementation of the survey process for basic care
facilities to identify and correct deficiencies.

NATURAL RESOURCES COMMITTEE

The Council studied the severance of hunting access
from the surface estate.

The Council recommends House Bill No. 1045 to
remove the July 31, 2009, expiration date from NDCC
Section 47-05-17 and to provide that the prohibition on
the severance of the right of access for hunting access
does not apply to the private land habitat and access
improvement program under Title 20.1.

The Council studied the feasibility and desirability of
establishing legislation for the enforcement and



assessment of civil penalties for violation of the one-call
excavation notice system.

The Council studied how the state might pursue
additional uses of Lake Sakakawea and Missouri River
waters for such beneficial purposes as domestic and
industrial uses, recreation, fish and wildlife, and
irrigation, and how the state, to enhance its use of lake
and river, might promote congressional review of the
Flood Control Act of 1944 and a reexamination by the
Corps of Engineers of the way in which it manages the
Missouri River system.

The Council authorized the chairman to send a letter
to the chairman of the United States Senate Committee
on Appropriations stating that the Natural Resources
Committee, in concurrence with the chairman of the
Legislative Council, supports Section 108 of S.3258,
authorizing the Secretary of the Army to conduct a study
of the projects located within the Missouri River Basin.

The Council received information concerning the
Garrison Diversion Unit Project and the Red River Valley
Water Supply Project.

The Council received a report from the Game and
Fish Department regarding the department's findings
and recommendations resulting from its study of hunter
safety education requirements and hunter safety for all
ages of hunters.

The Council received a report from the State Water
Commission regarding the commission's findings and
recommendations resulting from its assessment of the
impact of tile drainage on the beneficial use of water by
prior water appropriators.

The Council reviewed State Water
operations and procedures.

The Council received reports from the State Water
Commission regarding implementation of 2007 S.L.,
ch. 559, authorizing the State Water Commission to
provide $40 million of the nonfederal share of funds
necessary to construct the Red River Valley Water
Supply Project by issuing bonds not to exceed
$40 million plus the cost of issuance of the bonds,
capitalized interest, and reasonably required reserves.

The Council received reports on the development of
the digital elevation models for the Red River Basin.

Commission

PUBLIC SAFETY COMMITTEE
The Council studied the state's emergency medical
services (EMS) system and received reports from the
State Department of Health regarding the outcome of the
Health Council's study of minimum requirements of
reasonable EMS coverage, the findings and
recommendations of a contractor's evaluation of the
state's trauma system, and the findings and
recommendations of a contractor's assessment of the

state's EMS system. The Council recommends:

e Senate Bill No. 2047 to provide a $128,400
general fund appropriation to the State
Department of Health for providing emergency
training grants to rural law enforcement officers
and individuals choosing to become licensed first
responders during the 2009-11 biennium.
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e Senate Bill No. 2048 to provide for mandatory
hospital participation in the state's trauma system
and mandatory licensure of quick response units.

e Senate Bill No. 2049 to expand the EMS
operations grant program, including an
assessment of EMS operations, the provision of
leadership training, and the development of an
annual statewide EMS recruitment drive. The bill
provides a $4,525,000 appropriation from the
insurance tax distribution fund to the State
Department of Health for the EMS operations
grant program for the 2009-11 biennium.

e Senate Bill No. 2050 to amend the definition of
EMS, provide that the Health Council's rules
relating to the licensure of EMS operations may
include response time standards, to amend
provisions relating to property tax levies for EMS,
and to provide that the State Department of
Health may regulate the communications methods
and protocols for EMS operations.

The Council studied the Department of Emergency
Services, including a review of the allocation of federal
homeland security funding, the operation of State Radio,
and potential changes to the 911 fee structure to
continue salary equity funding provided in the 2007-09
biennium. The Council recommends:

e House Bill No. 1046 to establish an emergency
response and recovery fund to be used to assist
individuals, political subdivisions, and Indian tribes
in paying the costs of responding to and
recovering from a disaster or emergency declared
by the Governor which does not qualify for a
presidential disaster declaration.

e House Bill No. 1047 to increase the per chemical
fee for the hazardous chemicals preparedness
and response program by $27, from $25 to
$52 per year, and the maximum annual fee for a
facility by $266, from $150 to $416. The bill
provides that the fees collected are to be
distributed one-third to the Department of
Emergency  Services, one-third to local
emergency planning commissions, and one-third
to the North Dakota Firefighters Association.

e House Bill No. 1048 to provide that the
Department of Emergency Services prepare and
distribute to political subdivisions guidelines and
model intrastate mutual aid agreements to provide
a system for mutual assistance among political
subdivisions in the prevention of, response to, and
recovery from a local disaster or emergency.

e House Bill No. 1049 to provide that the Peace
Officer Standards and Training Board prescribe
minimum certification standards and continuing
education requirements for all special operations
units that operate under the authority of local law
enforcement agencies in the state.

e House Bill No. 1050 to provide a $7.2 million
general fund appropriation to the Adjutant General
for purchasing or leasing infrastructure and
equipment for up to eight additional radio towers
to expand coverage of the State Radio system
during the 2009-11 biennium.



e House Bill No. 1051 to provide a $750,000
general fund appropriation to the Adjutant General
for upgrading the Department of Emergency
Services' mobile data system to high-speed
broadband access during the 2009-11 biennium.

e House Bill No. 1052 to provide a $2 million
general fund appropriation to the Adjutant General
for completing Phase 2 of the Department of
Emergency Services' computer-aided dispatch
system during the 2009-11 biennium.

e House Bill No. 1053 to require each county to
maintain an emergency management organization
which serves the entire county or be a member of
a regional emergency management organization
that serves more than one county. The bill
provides a $1.5 million general fund appropriation
to the Adjutant General for providing grants to
counties that merge emergency management
efforts during the 2009-11 biennium.

e House Bill No. 1054 to provide that the Adjutant
General study the effects of Next Generation 911
on the public safety answering points in the state
and provide a $100,000 general fund
appropriation to the Adjutant General for the
2009-11 biennium for conducting the study.

e House Bill No. 1055 to provide a $400,000
general fund appropriation to the Adjutant General
for providing grants for regional cross-discipline
and cross-jurisdictional training and exercising
activities for fire departments, law enforcement,
EMS, and public communications dispatchers for
the 2009-11 biennium.

e House Bill No. 1056 to provide that the Adjutant
General study the feasibility and desirability of
establishing a  multi-discipline  emergency
responder academy in the state and to provide a
$100,000 general fund appropriation to the
Adjutant General for the 2009-11 biennium for
conducting the study.

The Council studied the delivery and funding of
veterans' services by the state and counties. The
Council recommends House Bill No. 1057 to require
county veterans' service officers to maintain
accreditation by the National Association of County
Veterans Service Officers; to provide that the general
supervision and governance of the Veterans Home is
vested in a Veterans Home Governing Board, which
consists of seven members appointed by the Governor;
to provide that the commissioner of the Department of
Veterans Affairs be appointed by the Governor; to
require the Department of Veterans Affairs to be located
in Bismarck or Mandan; to reduce the size of the
Administrative Committee on Veterans Affairs from
15 individuals to 7 individuals with the commissioner of
the Department of Veterans Affairs serving as the
chairman of the committee; and to revise the powers and
duties of the Administrative Committee on Veterans
Affairs to remove the supervision of the Department of
Veterans Affairs and the Veterans Home and to provide
that the committee create and implement a strategic plan
for the delivery of veterans' services.
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The Council received a report regarding the history of
the bistate authority legislation providing for agreements
between North Dakota and South Dakota to jointly
exercise any agency, department, or institution function
authorized by law.

TAXATION COMMITTEE

The Council studied property tax reform and relief.

The Council studied oil and gas tax allocation. The
Council recommends Senate Bill No. 2051 to eliminate
statutory caps on oil and gas gross production tax
allocations to counties and to eliminate the cap on
allocations to the oil and gas impact grant fund.

The Council studied income taxes, with emphasis on
the possibility of eliminating one of the two forms for
filing individual income taxes.

The Council studied political subdivision efficiency as
a means of reducing property taxes.

The Council monitored implementation of soil survey
data in agricultural assessments. The Council
recommends Senate Bill No. 2052 to extend the
deadline from 2010 to 2012 for county implementation of
soil survey use in agricultural assessments.

TRANSPORTATION COMMITTEE

The council studied highway funding and
transportation infrastructure needs, including those
needs resulting from energy and economic development
in the state. The Council studied Federal Motor Carrier
Safety Regulations and exemptions for interstate and
intrastate transportation in relation to this state's law and
exemptions. The Council studied risk assessments for
railroad facilities, the handling of hazardous cargo by
railroads, and the ability of railroads to respond to
potential accidents and emergencies, including
sabotage, terrorism, and other crimes, and whistleblower
protection. In addition, the Council received a report
from the Department of Transportation regarding any
additional full-time equivalent positions hired for highway
construction and maintenance in lieu of entering
contracts for those purposes.

TRIBAL AND STATE

RELATIONS COMMITTEE

The Council conducted joint meetings with the Native
American Tribal Citizens' Task Force.

The Council studied economic development
initiatives in Indian country; taxation in Indian country;
transportation in Indian country; tribal-state natural
resources issues; child support enforcement in Indian
country; Indian case management, social services, and
health issues; the Northern Plains Initiative; elementary
and secondary education in Indian country; higher
education in Indian country; the Indian Affairs
Commission; and the display of tribal flags in the
legislative wing.

The Council recommends Senate Bill No. 2053 to
provide a sales and use tax exemption for purchases by
an Indian tribe.



The Council recommends Senate Bill No. 2054 to
remove the $25,000 limitation on Department of
Transportation agreements with tribal governments.

The Council recommends House Concurrent
Resolution No. 3003 to direct the Legislative Council to
study the sustainability of tribal social service programs.

The Council recommends House Concurrent
Resolution No. 3004 to direct the Legislative Council to
study Indian education issues.

The Council recommends House Bill No. 1058 to
revise the definition of nonbeneficiary student, to provide
that grant applications include documentation of
enrollment status, to increase the grant payments from
$4,581 to $5,304 per nonbeneficiary student, and to
provide a reporting requirement to the Budget Section of
the Legislative Council and the Legislative Audit and
Fiscal Review Committee for the financial assistance to
tribal colleges program.

The Council recommends House Bill No. 1059 to
update the tribal names for members of the Indian
Affairs Commission, to make it a duty of the Indian
Affairs Commission to assist and mobilize the support of
state and federal agencies in assisting Indian individuals
and groups in North Dakota mandatory, and to allow the
commission to accept gifts, grants, donations, legacies,
and devises from any source which are appropriated for
the purposes of the commission.

The Council recommends House Bill No. 1060 to
extend the Committee on Tribal and State Relations
through July 31, 2011.

The Council recommends that the Council arrange
for the display of flags from the state's five tribes in an
appropriate place in the legislative wing of the State
Capitol.

The Council received a report from the Governor
describing the negotiations and terms of the agreement
between the Governor and the Three Affiliated Tribes -
Mandan, Hidatsa, and Arikara Nation relating to taxation
and regulation of oil and gas exploration and production
within the boundaries of the Fort Berthold Reservation.

WORKERS' COMPENSATION

REVIEW COMMITTEE

The Council reviewed the workers' compensation
cases of 15 injured employees to determine whether
changes should be made to the state's workers'
compensation laws.

The Council recommends Senate Bill No. 2055 to
clarify the burden of proof under workers' compensation
law that provides a presumption for firefighters and law
enforcement officers. The bill provides the presumption
that the impairment is work-related can be overcome by
clear and convincing evidence the impairment is not
work-related. Under existing law, the burden of
overcoming the presumption is a showing by competent
evidence that the impairment is not work-related.

The Council recommends Senate Bill No. 2056 to
amend the workers' compensation calculation for
medical travel mileage reimbursement to an injured
employee so it uses actual mileage to compute the
reimbursement instead of using city limit to city limit
mileage to compute the reimbursement.
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The Council recommends Senate Bill No. 2057 to
provide a scheduled workers' compensation permanent
partial impairment award for impairment of vision. The
bill provides a graduated schedule for vision impairments
beginning at 20/80 corrected visual acuity.

The Council recommends Senate Bill No. 2058 to
provide a distinction between a Workforce Safety and
Insurance independent medical examination, which
contemplates an actual examination of an injured
employee, and an independent record review, which
contemplates a file review of an injured employee's
medical records.

The Council recommends Senate Bill No. 2059 that
would provide for Workforce Safety and Insurance to pay
an injured employees' attorney's fees and costs for a
case review. The bill would allow an injured employee
who utilizes the services of the Office of Independent
Review to be eligible for payment of $500 for attorney's
fees and $150 for costs associated with an attorney
consultation before an administrative hearing is held.

The Council recommends House Bill No. 1061 to
expand the workers' compensation coverage of artificial
members. The bill would extend the definition of
"artificial members" to include a prescriptive device that
is an aid for a natural part, organ, limb, or other part of
the body if the damage to the prescriptive device is
accompanied by an injury to the body.

The Council recommends House Bill No. 1062 to
expand the workers' compensation rehabilitation awards
by allowing Workforce Safety and Insurance to provide
an additional 20 weeks of benefits for injured employees
participating in retraining programs and to provide an
additional two months of benefits while the injured
employee is participating in work-search activities and to
direct Workforce Safety and Insurance to implement a
system of pilot programs to assess alternative methods
of providing rehabilitation services.

The Council recommends House Bill No. 1063 to limit
the circumstances under which Workforce Safety and
Insurance may deny medical coverage or recoup
medical payments.

The Council recommends House Bill No. 1064 to
shorten to three years the period of time after which an
injured employee receiving temporary total disability
benefits or permanent total disability benefits qualifies for
supplementary benefits and to shorten to three months
the period of time an injured employee is required to be
off wage-loss benefits before Workforce Safety and
Insurance recalculates benefits.

WORKFORCE COMMITTEE

The Council studied the state's system for addressing
workforce needs through a workforce system initiative
that included receipt of agency reports regarding
implementation of workforce legislation enacted during
the 2007 legislative session, participated in focus groups
across the state, and participated in a workforce
congress.

The Council studied job development authorities
across the state to determine the economic impact
created by the authorities, to examine funding
mechanisms used by the authorities when expending



resources for economic development purposes, and to
determine whether the authorities serve a viable
purpose.

The Council studied possible methods of growing
North Dakota's population and increasing the available
workforce in the state.

The Council studied the means by which the North
Dakota University System fulfils North Dakota's
workforce needs.

The Council received a report from the Statewide
Longitudinal Data System Committee on the status of
the plan for a longitudinal data system, annual reports
from the Division of Community Services on renaissance
zone progress, a biennial report from the Commissioner
of Commerce on the process used and factors
considered by the commissioner in identifying target
industries on which economic development efforts are
focused and the special focus target industry, the
compilation and summary of state grantor reports filed
annually by the Department of Commerce and the
reports of state agencies that award business incentives
for the previous calendar year, a report from the
Department of Commerce on the department's
Renaissance Zone Conference activities and the
department's recommendations resulting from the
conference, and a report from the Department of
Commerce on the implementation and successes and
failures of the Beginning Again North Dakota pilot
program and whether the program should be continued
or continued and expanded.

The Council recommends Senate Bill No. 2060 to
expand and modify the renaissance zone law to include
tax incentives for repair or remodeling of utility
infrastructure, to provide for transfers of historic
preservation and renovation tax credits, and to delete
the half-mile requirement for the three-block island.

The Council recommends Senate Bill No. 2061 to
direct Human Resource Management Services to
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conduct a study of actions the state could take to retain
state workers who are nearing retirement.

The Council recommends House Bill No. 1065 to
provide funding for the Department of Commerce
Operation Intern program and to direct the department to
administer a program to market North Dakota higher
education opportunities to out-of-state students.

The Council recommends Senate Bill No. 2062 to
provide a phased-in college tuition grant program for
qualified North Dakota high school graduates beginning
with the high school graduating class of 2014 and to
provide an earned income tax deduction for recent
college graduates. The bill is designed so the income
tax deduction is effective immediately and remains in
effect until the opportunity grant program becomes
effective.

The Council recommends House Bill No. 1066 to
provide three types of tax credits for taxpayers that are
primary sector businesses--a credit for purchases of
manufacturing machinery and equipment for the purpose
of automating manufacturing processes, a tax credit for
qualified expenditures necessary for implementing lean
manufacturing, and a tax credit for qualified research
expenses.

The Council recommends Senate Concurrent
Resolution No. 4002 to provide for a Legislative Council
study of the state's workforce system, the feasibility and
desirability of enacting legislation to address the issues
identified in the 2007-08 interim Workforce Committee's
consultant's report, and the implementation of workforce
initiatives enacted by the 61* Legislative Assembly.

The Council recommends Senate Concurrent
Resolution No. 4003 to express support for the
development of a balanced national immigration policy
and to urge Congress to work to develop an immigration
policy that protects and preserves the safety and
interests of the United States and its citizens while also
recognizing the needs of businesses to have a stable
and legal supply of workers.



ADMINISTRATIVE RULES COMMITTEE

The Administrative Rules Committee is a statutory
committee deriving its authority from North Dakota
Century Code (NDCC) Sections 54-35-02.5, 54-35-02.6,
28-32-17, 28-32-18, and 28-32-18.1. The committee is

required to review administrative agency rules to
determine whether:
1. Administrative agencies are properly

implementing legislative purpose and intent.

2. There is dissatisfaction with administrative rules
or statutes relating to administrative rules.

3. There are unclear or ambiguous statutes relating
to administrative rules.

The committee may recommend rule changes to an
agency, formally object to a rule, or recommend to the
Legislative Council the amendment or repeal of the
statutory authority for the rule. The committee also may
find a rule void or agree with an agency to amend or
repeal an administrative rule to address committee
concerns, without requiring the agency to begin a new
rulemaking proceeding.

The Legislative Council delegated to the committee
its authority under NDCC Section 28-32-10 to distribute
administrative agency notices of proposed rulemaking
and to approve extensions of time for administrative
agencies to adopt rules and its responsibility under
Section 28-32-42 to receive notice of appeal of an
administrative agency’s rulemaking action.

In addition to its statutory duties, the Legislative
Council assigned two studies to the committee. House
Bill No. 1479 (2007) directed a study of the
appropriateness of each agency exemption from the
Administrative Agencies Practice Act (AAPA). Senate
Bill No. 2060 (2007) directed a study of penalties
imposed by law for violation of occupational and
professional laws and rules.

Committee members were Senators Tom Fischer
(Chairman), John M. Andrist, Layton W. Freborg, Jerry
Klein, and Tracy Potter and Representatives Randy
Boehning, Chuck Damschen, Duane L. DeKrey, David
Drovdal, Mary Ekstrom, Rodney J. Froelich, Chris Griffin,
Kim Koppelman, Jon Nelson, Louise Potter, Blair
Thoreson, and Dwight Wrangham.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2008. The Council accepted the report for
submission to the 61% Legislative Assembly.

STUDY OF AGENCY EXEMPTIONS
FROM THE ADMINISTRATIVE

AGENCIES PRACTICE ACT

From 1941 until 1981, the AAPA defined
administrative agency to include any entity having state-
wide jurisdiction and authority to make any order,
finding, determination, award, or assessment which has
the force and effect of law and which by statute is
subject to review in the courts of this state. During the
1979-80 interim, the Legislative Council's Administrative
Rules Committee studied the definition of administrative
agency and requested information from numerous
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boards and commissions about the status of rulemaking
and court review of agency decisions. The committee
recommended a bill to redefine administrative agency to
include every administrative unit of the executive branch
of state government, with a listing of agencies specifi-
cally exempted from the definition. The recommended
legislation was enacted in 1981 and contained a list of
25 agencies excluded from the definition.

Since 1981 agencies have been added to or removed
from the list of agencies exempted from the definition of
administrative agency under NDCC Section 28-32-01.
However, there has not been a comprehensive review of
the rationale for each exemption.

Each agency having an exemption under the AAPA
was invited to appear before the committee to address
the following questions:

1. Whether the AAPA exemption for the agency is
still appropriate to the functions of the agency,
with a discussion of why or why not.

2. Whether the AAPA exemption for the agency
has been the subject of a court case or opinion
of the Attorney General, with an explanation of
any case or opinion.

3. Whether the AAPA exemption for the agency
relates primarily to rulemaking or adjudicative
proceedings of the agency.

4. Whether the agency suggests any changes to
the AAPA exemption for the agency.

None of the agencies interviewed recommended any
change in the exemptions that apply to them. It appears
committee members agreed that exemptions under
current law are still appropriate for each agency that has
an exemption.

Conclusion
The committee makes no recommendation regarding
the study of agencies exempt from the AAPA.

OCCUPATIONAL AND PROFESSIONAL
LAWS AND RULES VIOLATION

PENALTIES STUDY

Senate Bill No. 2060 directs a Legislative Council
study of laws providing criminal penalties for violation of
the state's laws and administrative rules regulating
occupations and professions. The bill requires the study
to include consideration of whether it is the desired
public policy of this state to have laws that create
criminal penalties applicable to entire chapters of the
North Dakota Century Code and rules contained in the
North  Dakota  Administrative  Code  regulating
occupations and professions.

The State Board of Plumbing introduced Senate Bill
No. 2060 to increase meeting compensation for
members of the board and to increase penalties for
violation of plumbing laws, rules adopted by the board,
or the State Plumbing Code. Before introduction of
Senate Bill No. 2060, NDCC Section 43-18-24 provided
that a violation of any provision of Chapter 43-18 or the
State Plumbing Code is an infraction. The bill as



introduced by the State Board of Plumbing would have
added the penalty to violation of rules adopted by the
board as well as the plumbing laws and plumbing code
and increased the penalty from an infraction to a Class B
misdemeanor. During discussion of the penalty
provision, members of the standing committees
considering the bill expressed concern about the lack of
specific statutory provisions for which a violation would
be punishable and about adding rules adopted by the
board and making them punishable under the proposed
criminal penalty. Ultimately, the bill was enacted with
specific statutory provisions listed for which a violation
would be a Class B misdemeanor. References to rules
adopted by the board and the State Plumbing Code
were eliminated from the penalty provision. The study
language was added to Senate Bill No. 2060 after a brief
review of occupational and professional laws and rules
and penalty provisions. The expressed hope was that
an interim study would provide the opportunity to
examine such provisions for uniformity and clarity and to
determine whether penalties should apply to statutory
provisions, rules provisions, or both.

The Administrative Rules Committee identified
44 separate occupational and professional licensing
boards or commissions having statutory provisions for
penalties for violations of law. Each of these boards or
commissions was invited to review its statutory and rules
provisions and to consider the following:

1. Whether penalty provisions under laws and rules
administered by the board or commission could
be more specific in terms of identifying prohibited
behavior.

2. If rules violations are subject to penalties,
whether it is appropriate to move the prohibition
to statutory status by introducing legislation.

3. Whether the culpability standard for violations
subject to penalties should be for intentional,
reckless, willful, or negligent behavior or no
culpability standard should be applied.

4. Whether the penalty provisions under laws and
rules administered by the board or commission
should be uniform with penalties that apply for
other occupations and professions and, if not,
what special circumstances exist to justify
different penalties for the laws and rules that
apply to this occupation or profession.

The committee received specific suggestions for
statutory changes from 12 occupational and professional
licensing boards or commissions.

Recommendation
The committee recommends House Bill No. 1024 to
incorporate suggestions received from occupational and
professional licensing boards or commissions to make
statutory language specific as to the conduct that
constitutes a violation under certain occupational and
professional licensing laws.

ADMINISTRATIVE AGENCY
RULES REVIEW

Administrative agencies are those state agencies
authorized to adopt rules under the AAPA (NDCC

Chapter 28-32). A rule is an agency's statement of
general applicability that implements or prescribes law or
policy or the organization, procedure, or practice
requirements of the agency. Properly adopted rules
have the force and effect of law. Each rule adopted by
an administrative agency must be filed with the
Legislative Council office for publication in the North
Dakota Administrative Code.

Under NDCC Section 54-35-02.6, it is the standing
duty of the Administrative Rules Committee to review
administrative rules adopted under Chapter 28-32. This
continues the rules review process initiated in 1979.

For rules scheduled for review, each adopting agency
is requested to address:

1. Whether the rules resulted from statutory
changes made by the Legislative Assembly.

2. Whether the rules are related to any federal
statute or regulation. If so, the agency is
requested to indicate whether the rules are
mandated by federal law or to explain any
options the agency had in adopting the rules.

3. A description of the rulemaking procedure
followed in adopting the rules, e.g., the time and
method of public notice and the extent of public
hearings on the rules.

4. Whether any person has presented a written or
oral concern, objection, or complaint for agency
consideration with regard to the rules. Each
agency is asked to describe any such concern,
objection, or complaint and the response of the
agency, including any change made in the rules
to address the concern, objection, or complaint
and to summarize the comments of any person
who offered comments at the public hearings on
these rules.

5. The approximate cost of giving public notice and
holding hearings on the rules and the
approximate cost (not including staff time) used
in developing and adopting the rules.

6. The subject matter of the rules and the reasons
for adopting the rules.

7. Whether a written request for a regulatory
analysis was filed by the Governor or an agency,
whether the rules are expected to have an
impact on the regulated community in excess of
$50,000, and whether a regulatory analysis was
issued. If a regulatory analysis was prepared, a
copy is to be provided to the committee.

8. Whether a regulatory analysis or economic
impact statement of impact on small entities was
prepared as required by NDCC Section
28-32-08.1. If a small entity impact assessment
was prepared, a copy is to be provided to the
committee.

9. Whether a constitutional takings assessment
was prepared as required by NDCC Section
28-32-09. If a constitutional takings assessment
was prepared, a copy is to be provided to the
committee.

10. If the rules were adopted as emergency rules

under NDCC Section 28-32-03, the agency is to
provide the statutory grounds from that section



for declaring the rules to be an emergency and
the facts that support the declaration and a copy
of the Governor's approval of the emergency
status of the rules.
During committee review of the rules, agency
testimony is required and any interested party may
submit oral or written comments.

Current Rulemaking Statistics

The committee reviewed 1,194 rules sections and
1,663 pages of rules that were changed from January
2007 through October 2008. The number of sections
affected and the number of pages of rules were
substantially fewer than the comparable numbers from
the previous biennial period. Because of the change to
publication of rules supplements on a quarterly basis,
rules that would have been published in November and
December 2006 were published in January 2007.
Table A at the end of this report shows the number of
rules amended, created, superseded, repealed,
reserved, or redesignated for each administrative
agency that appeared before the committee.

Although rules differ in length and complexity,
comparison of the number of administrative rules
sections affected during biennial periods is one method
of comparing the volume of administrative rules
reviewed by the committee. The following table shows

the number of North Dakota Administrative Code
sections amended, repealed, created, superseded,
reserved, or redesignated during designated time
periods:
Time Period Number of Sections
November 1986-October 1988 2,681
November 1988-October 1990 2,325
November 1990-October 1992 3,079
November 1992-October 1994 3,235
November 1994-October 1996 2,762
November 1996-October 1998 2,789
November 1998-November 2000 2,074
December 2000-November 2002 1,417
December 2002-November 2004 2,306
December 2004-October 2006 1,353
January 2007-October 2008 1,194

For committee review of rules at each meeting, the
Legislative Council staff prepares an administrative rules
supplement containing all rules changes submitted for
publication since the previous committee meeting. The
supplement is prepared in a style similar to bill drafts,
with changes indicated by overstrike and underscore.
Comparison of the number of pages of rules amended,
created, or repealed is another method of comparing the
volume of administrative rules reviewed by the
committee. The following table shows the number of
pages in administrative rules supplements during
designated time periods:

Time Period Supplement Pages
November 1992-October 1994 3,809
November 1994-October 1996 3,140
November 1996-October 1998 4,123
November 1998-November 2000 1,947
December 2000-November 2002 2,016
December 2002-November 2004 4,085
December 2004-October 2006 1,920
January 2007-October 2008 1,663
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Rule Review Schedule
The following table illustrates the rule filing dates,
deadlines for committee meetings, and effective dates of
rules under NDCC Section 28-32-15:

Committee Meeting Effective
Filing Date Deadline Date
August 16-November 15 December 15 January 1
November 16-February 15 [March 15 April 1
February 16-May 15 June 15 July 1
May 16-August 15 September 15 October 1

During the interim, the committee found that when a
substantial volume of rules is submitted at the filing
deadline, a problem exists for the Legislative Council
staff to process the rules and send them to committee
members far enough in advance of the committee
meeting to allow committee members to adequately
review the rules proposals.

Recommendation

The committee recommends Senate Bill No. 2026 to
advance the filing deadline for agency rules by 15 days
to allow more time for preparation and delivery to
committee members of proposed rules. This will allow
sufficient time for delivery of proposed rules to
committee members for adequate study before the
meeting at which the rules will be considered. The
change will not delay the effective date of rules.

COMMITTEE ACTION ON
RULES REVIEWED
Repealing Obsolete Rules

Under NDCC Section 28-32-18.1, an agency may
amend or repeal a rule without complying with the
normal notice and hearing requirements relating to
adoption of administrative rules if the agency initiates the
request to the committee, the agency provides notice to
the regulated community of the time and place the
committee will consider the request, and the agency and
the Administrative Rules Committee agree the rule
amendment or repeal eliminates a provision that is
obsolete or no longer in compliance with law and that no
detriment would result to the substantive rights of the
regulated community.

The committee agreed with the Labor Commissioner
on repeal of an obsolete rule provision establishing a
state minimum wage rate. The rule became obsolete
when House Bill No. 1454 (2007) became effective on
the effective date of an increase in the federal minimum
wage.

The committee agreed with the Office of
Administrative Hearings on repeal of an obsolete rule,
superseded by Senate Bill No. 2265 (2007). The bill
removed a requirement that in an adjudicative
proceeding, a party must first show good cause by
written petition and get written approval from the hearing
officer before obtaining discovery from an administrative
agency. The rule contained a corresponding require-
ment that became obsolete when the statutory provision
was eliminated.




Voiding Rules

Under NDCC Section 28-32-18, the committee may
void all or part of a rule if that rule is initially considered
by the committee not later than the 15" day of the month
before the date of the Administrative Code supplement
in which the rule change appears. The committee may
carry over consideration of voiding administrative rules
for not more than one additional meeting. This allows
the committee to act more deliberately in rules decisions
and allows agencies additional time to provide
information or to work with affected groups to develop
mutually satisfactory rules. The committee may void all
or part of a rule if the committee makes the specific
finding that with regard to the rule there is:

1. An absence of statutory authority;

2. An emergency relating to public health, safety, or
welfare;

3. A failure to comply with express legislative intent
or to substantially meet the procedural
requirements of NDCC Chapter 28-32 for
adoption of the rule;

4. A conflict with state law;

5. Arbitrariness and capriciousness; or

6. A failure to make a written record of an agency’s
consideration of written and oral submissions
respecting the rule under NDCC Section
28-32-11.

Within three business days after the committee finds
a rule void, the Legislative Council office is required to
provide written notice to the adopting agency and the
chairman of the Legislative Council. Within 14 days after
receipt of the notice, the agency may file a petition with
the chairman of the Legislative Council for Legislative
Council review of the decision of the committee. If the
adopting agency does not file a petition, the rule
becomes void on the 15 day after the notice to the
adopting agency. If within 60 days after receipt of a
petition from the agency the Legislative Council has not
disapproved the finding of the committee, the rule is
void.

Rules Carried Over or Amended by Committee
Approval

The committee carried over consideration of rules of
the Board of Dental Examiners providing fee increases
attributed to significant increases in the budget of the
board. After receiving further information from the
board, the committee took no further action regarding
the rules.

The committee carried over consideration of rules of
the State Department of Health imposing fee increases
for food and lodging facilities because of concerns that
the increases were intended to fund inspection of tattoo
and tanning facilities. The department provided further
information indicating that the revenue from food and
lodging facility fee increases would fund a new staff
position and that staff position would be used for food
and lodging facility inspections and approximately one-
half of the time of the new staff position would be
devoted to tattoo and tanning facility inspection. The
committee took no further action regarding the rules
change.
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The committee agreed with the State Department of
Health to eliminate a sentence from a proposed rule
change relating to purchase of vaccines by the
department to reduce the cost of vaccines for providers.
The language was eliminated because during the time
the rules change was pending, it was determined that
the department was not able to purchase vaccines at
any lower cost than private and public health care
providers.

The committee carried over consideration of some of
the rules provisions adopted by the State Lottery relating
to definitions, authorization of raffles by the State
Lottery, and reference to lottery promotions. The
committee received further information from the Attorney
General's office relating to the rules and agreed with the
Attorney General's office and the Lottery Division to
remove the word raffle from the games authorized to be
conducted by the State Lottery.

The committee carried over consideration of rules
adopted by the State Board of Accountancy relating to
educational requirements for accounting students and
compensation for members of the board. The committee
agreed with the board on amendments retaining board
member compensation daily limits and delaying changes
in accounting educational requirements to avoid
impacting students nearing graduation.

The committee carried over consideration of rules of
the Office of Management and Budget Human Resource
Management Services relating to the option of counties
to opt-out of the state merit system by establishing their
own merit systems. The rules established procedures
for a county social service agency to establish a merit
system and to be consistent with federal merit principles
required by federal law. Representatives of Cass
County took exception to the rules, primarily relating to
"at will" or "for cause" status of county employees. Cass
County requested an Attorney General's opinion, but the
Attorney General declined to issue an opinion on the
issue. The committee took no further action regarding
the rules.

The committee agreed with the Board of Nursing on
rules changes that the board decided were appropriate
after the rules were submitted for publication. The
changes were suggested by the board to clarify
provisions relating to interstate compact compliance and
interpretations used in other compact states.

At its final meeting before preparation of this report to
the Legislative Council, the committee approved a
motion to carry over consideration of Department of
Mineral Resources Geological Survey rules to regulate
in situ leach uranium mining. The motion to carry over
consideration of the rules did not specify any particular
concern other than committee members should have
more time to review the large volume of comments
received by or filed with the Geological Survey regarding
the rules. The committee will reconsider the rules at its
meeting in December 2008.

Rules Voided by Committee

The committee voided rules adopted by the Racing
Commission relating to use of the breeders' fund. The
committee received a substantial amount of testimony in



opposition to the rules. House Bill No. 1324 (2007)
prohibited transfer of money among funds administered
by the Racing Commission. One of the sponsors of the
legislation said the intent of the legislation was to prohibit
using breeders' fund money for enhancing racing purses
which would have been allowed by the rules. The
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committee also considered but did not approve two bill
drafts to eliminate the Racing Commission and transfer
its functions to the Attorney General and to require
return of funds to the breeders' fund from the purse fund
which had been paid out to enhance purses.



TABLE A

STATISTICAL SUMMARY OF RULEMAKING

January 2007 Through October 2008

Supplements 323 Through 330

Supplement
Title No. Agency Amend | Create | Supersede | Repeal | Special | Reserved Total
3|08 APR 328 | State Board of Accountancy 7 3 8 18
4108 JUL 329 | Office of Management and Budget 15 10 25
4.5| 08 JAN 327 [ Board of Addiction Counseling 8 3 11
Examiners
7107 JAN 323 | Agriculture Commissioner 10 10
10 | 08 APR 328 | Attorney General 22 2 24
13|07 JAN 323 | Department of Financial Institutions 15 48 13 76
08 OCT 330 | Department of Financial Institutions 2 2
17 [ 08 JUL 329 | State Board of Chiropractic 13 3 16
Examiners
20| 07 OCT 326 | State Board of Dental Examiners 8 1 9
24107 JAN 323 | State Electrical Board 17 17
30| 08 APR 328 | Game and Fish Department 3 28 1 32
33|07 JAN 323 | State Department of Health 19 4 23
07 APR 324 | State Department of Health 1 1
08 JAN 327 | State Department of Health 123 52 27 4 206
08 JUL 329 | State Department of Health 4 4
37|08 JUL 329 | Department of Transportation 4 11 15
38| 08 APR 328 | Highway Patrol 14 14
43| 08 JAN 327 | Industrial Commission 19 19
08 OCT 330 | Industrial Commission 1 87 88
45107 JAN 323 | Insurance Commissioner 16 16
08 JAN 327 [ Insurance Commissioner 29 18 47
46 | 08 OCT 330 | Labor Department 11 11
48 | 07 JAN 323 | State Board of Animal Health 16 26 42
54 | 07 APR 324 | Board of Nursing 2 2
08 JUL 329 [ Board of Nursing 46 14 2 62
56 [ 08 JUL 329 | State Board of Optometry 4 4
61|07 JUL 325 | State Board of Pharmacy 3 3
07 OCT 326 | State Board of Pharmacy 3 1 4
66 | 07 APR 324 | State Board of Psychologist 20 20
Examiners
67 | 08 JAN 327 | Department of Public Instruction 9 9 18
67.1 | 08 JUL 329 | Education Standards and Practices 20 1 21
Board
69 [ 07 APR 324 | Public Service Commission 6 6
07 APR 325 | Public Service Commission 1 1 2
08 APR 328 | Public Service Commission 1 1
08 JUL 329 | Public Service Commission 24 8 3 35
69.5 | 08 JAN 327 | Racing Commission 57 4 61
70 | 08 APR 328 | Real Estate Commission 8 8
71|08 APR 328 | Public Employees Retirement System 24 1 1 26
72| 08 APR 328 | Secretary of State 1 1
74107 JUL 325 | State Seed Department 16 1 17
75107 JUL 325 | Department of Human Services 3 1 4
08 APR 328 | Department of Human Services 24 4 28
08 JUL 329 | Department of Human Services 1 1
08 OCT 330 | Department of Human Services 7 7
82 |08 JUL 329 | Board of Trustees of the Teachers' 7 1 1 9
Fund for Retirement
86 | 08 APR 328 | Department of Veterans Affairs 18 36 54
89| 07 JAN 323 | State Water Commission 2 2
08 APR 328 | State Water Commission 15 8 23
92 (07 JUL 325 | Workforce Safety and Insurance 2 2
08 JAN 327 | Workforce Safety and Insurance 10 5 15
93|07 JUL 325 | Private Investigative and Security 2 1 3
Board
96 | 08 JAN 327 | Board of Clinical Laboratory Practice 1 1
97 | 07 JUL 325 | Board of Counselor Examiners 1 1
101 | 08 JAN 327 | Real Estate Appraiser Qualifications 23 1 3 27
and Ethics Board
Sections affected 680 376 0 134 4 1,194
Grand total all sections 1,194
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ADVISORY COMMISSION ON
INTERGOVERNMENTAL RELATIONS

The Advisory Commission on Intergovernmental
Relations occupies a unique status among committees
with legislative membership. The commission differs
from usual Legislative Council interim committees in its
membership, its permanent status, and its statutory
authority to determine its own study priorities.

The powers and duties of the commission are
provided in North Dakota Century Code (NDCC) Section
54-35.2-02. Under this section, the commission is free
to establish its own study agenda and to accept
suggestions from groups or individuals for study.

In conjunction with NDCC Section 54-35.2-02(4),
Section 54-40.3-03 provides that a political subdivision
entering a joint powers agreement may file a copy of the
agreement and the explanatory material with the
commission to assist other political subdivisions in
exploring cooperative arrangements.

The Legislative Council assigned to the commission
the study provided by House Bill No. 1321 (2007)
relating to a study of the extraterritorial zoning authority
of cities and the impact of that authority on other political
subdivisions. In addition, the Legislative Council
delegated to the commission the responsibility to receive
a report from the North Dakota Association of Counties
before April 1 of each even-numbered year regarding
how each county has used the county's document
preservation fund during the preceding two fiscal years.

Under NDCC Section 54-35.2-01(1), the commission
consists of 12 members:

e The Legislative Council appoints four members of

the Legislative Assembly as members.
e The North Dakota League of Cities Executive
Committee appoints two members.

e The North Dakota Association of Counties
Executive Committee appoints two members.

e The North Dakota Township Officers Association
Executive Board of Directors appoints one

member.

e The North Dakota Recreation and Park
Association Executive Board appoints one
member.

e The North Dakota School Boards Association
Board of Directors appoints one member.

e The Governor or the Governor's designee is a

member.

The Legislative Council designates the chairman of
the commission. All members of the commission serve
a term of two years.

Commission members were Representatives Lee
Kaldor (Chairman) and Dwight Wrangham; Senators
Arden C. Anderson and Dwight Cook; North Dakota
League of Cities representatives Linda Coates, who was
replaced by Jim Gilmour and Greg Sund; North Dakota
Association of Counties representatives Ron Krebsbach
and Rodney Ness; North Dakota Township Officers
Association representative Ken Yantes; North Dakota
Recreation and Park Association representative Randy
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Bina; North Dakota School Boards Association
representative Bev Nielson; and Governor's designee
Brian D. Bitner.

The commission submitted this report to the
Legislative Council at the biennial meeting of the Council
in November 2008. The Council accepted the report for
submission to the 61% Legislative Assembly.

2007-08 INTERIM AREAS OF STUDY
In addition to the study of the extraterritorial zoning
authority of cities, the commission focused on six areas
of interest.

1. Zoning of feedlot operations.

2. Increasing from four-tenths to five-tenths of one
cent the amount of sales tax that is deposited in
the state aid distribution fund.

3. Funding for rural township and county roads and
bridges.

4. Exempting charitable property from taxation.

5. Replacing references to mills in the North Dakota
Century Code with dollar amounts.

6. Providing state's attorney services in counties
without a resident state's attorney.

EXTRATERRITORIAL ZONING

AUTHORITY STUDY

Section 4 of House Bill No. 1321 (2007) directed the
study of the extraterritorial zoning authority of cities and
the impact of that authority on other political
subdivisions. House Bill No. 1321, as introduced, would
have reduced the extraterritorial zoning authority of a city
to one-half mile for a city with a population of fewer than
25,000 and one mile for a city with a population of
25,000 or more. As enacted, the bill reduced the
extraterritorial zoning authority of cities to:

1. One-half mile for a city with a population of fewer
than 5,000.

2. One mile for a city with a population between
5,000 and 24,999.

3. Two miles if the city has a population of 25,000
or more.

This reduction was tempered by grandfathering any
extraterritorial zoning regulation in effect before May 1,
2007, and sunsetting the reduction on July 31, 2009. In
addition, the reductions in extraterritorial zoning authority
did not apply if the extension is approved by at least
five members of a six-member committee made up of
three members appointed by the governing body of the
city and three members appointed jointly by the
governing bodies of any political subdivision that is
exercising zoning authority within the territory to be
extraterritorially zoned. The legislative history reveals
that the study was added to the bill so that the issue of
how far the extraterritorial zoning authority should reach
and the procedure for applying extraterritorial zoning
authority could be addressed while there is a moratorium
on the extension of extraterritorial zoning authority.



There are four cities in North Dakota with a
population of 25,000 or more--Bismarck, Fargo, Grand
Forks, and Minot. Only Minot has not expanded its
extraterritorial zoning authority to four miles. There are
eight cities in North Dakota with a population between
5,000 and 24,999--Devils Lake, Dickinson, Jamestown,
Mandan, Valley City, Wahpeton, West Fargo, and
Williston. There are 345 cities in North Dakota with a
population of fewer than 5,000.

The impetus for the moratorium and the study
appears to come from the use of extraterritorial zoning
authority by Grand Forks and Bismarck. The main
concern of the owners of property over which the
extraterritorial zoning jurisdiction was exercised in these
instances was the lack of meaningful representation in
the decision to exercise the jurisdiction.

History of Extraterritorial Zoning Authority

Extraterritorial zoning and subdivision authority was
created by Senate Bill No. 2395 (1975). In that bill the
application of a city's zoning regulations extended to:

1. Unincorporated territory located within one-half
mile of a city having a population of fewer than
5,000.

2. Unincorporated territory within one mile of a city
having a population between 5,000 and 24,999.

3. Unincorporated territory located within two miles
of a city having a population of 25,000 or more.

Where there were two or more noncontiguous cities
having boundaries at a distance where the boundaries
would overlap, each city was authorized to control the
zoning of the land on that city's side of the line
established in proportion to the authority each city has to
zone land outside its limits or pursuant to mutual
agreement. The bill also provided for zoning
commissions and planning commissions in cities and for
extraterritorial subdivision regulation similar to the
extraterritorial zoning authority.

In 1978 the North Dakota Supreme Court issued its
only major decision relating to extraterritorial zoning
authority. The case interpreted what the term
"unincorporated territory" meant in the 1975 law. The
court interpreted "unincorporated territory" to mean any
territory not located within the boundaries of another
incorporated city. The court rejected Apple Creek
Township's interpretation that "unincorporated territory"
means territory that is not part of a corporate public
body. This case is used as authority for the proposition
that a city may exercise exclusive zoning control over all
territory within the extraterritorial zoning authority in spite
of previous exercise of zoning authority by other political
subdivisions.

Senate Bill No. 2084 (1981) addressed the issue of
the zoning authority being bounded by a radial arc of a
fixed distance from a city's corporate limits which
inevitably resulted in single tracts of land being subject
to zoning jurisdiction of more than one governmental
entity. The bill applied a city's extraterritorial zoning
authority to each quarter-quarter section of
unincorporated territory, the majority of which is located
within a specified distance of the city's corporate limits.
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Senate Bill No. 2384 (1997) doubled the distance of
extraterritorial zoning authority and extraterritorial
subdivision regulation and provided for a procedure to
solve disputes for overlapping areas of extraterritorial
zoning or subdivision regulation. The legislative history
reveals that this change was done to address the
conflicts that had arisen between cities that are
extremely close geographically, e.g., Fargo and West
Fargo.

The bill authorized the governing bodies of cities that
have boundaries at a distance where there is an overlap
of extraterritorial zoning or subdivision regulation
authority to enter an agreement regarding the
extraterritorial zoning or subdivision authority of each
city. A city exercising extraterritorial zoning authority
must hold a zoning transition meeting if the area to be
zoned is currently zoned. The purpose of the zoning
transition meeting is to review the existing zoning rules
and plan for an orderly transition.

Under the bill, if two or more cities have boundaries
where there is an overlap of extraterritorial zoning
authority, the governing bodies of the cities may enter an
agreement regarding extraterritorial zoning. If a dispute
arises concerning extraterritorial zoning which cannot be
resolved, the dispute must be submitted to a committee
for mediation made up of one member appointed by the
Governor, one member of the governing body of each
city, and one member of the planning commission of
each city who resides outside the city limits. The
Governor's appointee presides and acts as a mediator.
If the mediation committee is unable to resolve the
dispute, the cities may petition the Office of
Administrative Hearings to appoint an administrative law
judge. At the hearing before the administrative law
judge, the Governor's appointee provides information to
the administrative law judge on the dispute. Any
resident or property owner or representative of the
resident or property owner may appear at the hearing
and present evidence. The decision of the
administrative law judge is binding upon the cities
involved in the dispute. The administrative law judge
considers the following factors in making the decision:

1. The proportional extraterritorial zoning authority
of the cities involved;

2. The proximity of the land in dispute to the
corporate city limits of each city;

3. The proximity of the land in dispute to developed
property in each city;

4. Whether any of the cities has already exercised
extraterritorial zoning authority over the disputed
land;

5. Whether natural boundaries are present;

6. The growth patterns of the cities involved; and

7. Other factors.

Senate Bill No. 2290 (1999) required a city exercising
its extraterritorial zoning authority to hold a zoning
transition meeting if the territory to be extraterritorially
zoned is currently zoned. The bill required the city
zoning or planning commission to provide at least
14 days' notice of the meeting to the zoning board or
boards of all political subdivisions losing their partial
zoning authority.



Since 1981 there have been a number of Attorney

General's opinions interpreting NDCC  Section
40-47-01.1. These opinions concluded a city's
extraterritorial zoning authority preempts township

zoning occurring within that same extraterritorial area;
only a city may zone in the area affected by
extraterritorial zoning authority, even if the city has not
adopted zoning ordinances; the authority to license the
retail sale of alcoholic beverages is granted to the county
for all parts of the county outside the corporate limits of a
city notwithstanding a city's extraterritorial police power
jurisdiction granted by Section 40-06-01; and a city may
apply and enforce its fire prevention code in
unincorporated territory within the city's extraterritorial
zoning authority to the extent the city has adopted the
fire prevention code under its zoning authority and
extended the application of the zoning regulations by
ordinance.

Other Laws Relating to
Extraterritorial Zoning Authority
Zoning in General

Besides dealing with extraterritorial zoning authority,
NDCC Chapter 40-47 relates to zoning in general. In
addition to the provisions specifically addressed, the
chapter contains provisions for creating, amending,
enforcement, and repeals of zoning regulations.

If a city has not exercised jurisdiction in areas
surrounding the city, the county is the zoning authority
unless the township has exercised its zoning authority.
Under NDCC Section 40-47-01, the city may regulate
the size of buildings, the size of lots and yards, the
density of population, and the location of buildings based
on the purpose of the buildings. This broad zoning
regulation is limited by the provisions in state law relating
to the State Building Code. In particular, Section
54-21.3-03 requires a governing body of the city,
township, or county that elects to administer and enforce
a building code to enforce the State Building Code.
However, the State Building Code may be amended by
these political subdivisions to conform to local needs.

Under NDCC Section 40-47-02, the city may divide
the city into districts for purposes of zoning. All
regulations must be uniform for each class or kind of
buildings throughout each district, but the regulations in
one district may differ from another. Section 40-47-03
requires that regulations adopted for zoning ordinances
must be part of a comprehensive plan and must be
designed to:

Lessen congestion in the streets.

Provide for emergency management.

Promote health and the general welfare.

Provide adequate light and air.

Prevent the overcrowding of land.

Avoid undue concentration of population.
Facilitate adequate provisions of transportation,
water, sewage, schools, parks, and other public
requirements.

Under NDCC Section 40-47-06, the governing body
of the city may give its zoning authority to a zoning
commission. If extraterritorial zoning authority is
exercised, the zoning commission must be made up of
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at least one person residing outside the corporate limits
of a city having a population of fewer than 5,000, two
persons residing outside the corporate limits of a city
having a population between 5,000 and 24,999, or three
persons residing outside the corporate limits of a city
having a population of 25,000 or more. The persons to
be on the zoning commission from outside the corporate
limits of the city are appointed by the board of county
commissioners within the area in which the zoning
authority is exercised and must reside within the area in
which zoning regulation authority is exercised by the city.

Under NDCC Section 40-47-07, the city may provide
for a board of adjustment to decide appeals from any
determination made by an administrative official charged
with enforcement of any ordinance. Chapter 40-47
provides procedures for the appeal to, the hearing by,
and the effect of a determination by the board of
adjustment. Every decision of the board of adjustment is
subject to review by the governing body of the city and
the decision of the governing body of the city is
appealable to the district court.

Under NDCC Section 40-47-13, if regulations are
made under Chapter 40-47 which impose higher
standards than are required by any other statute or local
ordinance, the regulations made under the authority in
Chapter 40-47 govern and if any other statute or local
ordinance imposes higher standards than are required
by Chapter 40-47, the provisions of that statute or local
ordinance govern.

Extraterritorial Subdivision Regulation

North Dakota Century Code Chapter 40-48 provides
for any city to establish an official master plan of the
municipality through a planning commission.

Similar to extraterritorial zoning regulation is the
extraterritorial subdivision regulation provided under
Section 40-48-18. A city may extend regulation of
subdivisions to the same extent it may extend zoning
authority. The same dispute mechanism for overlapping
authority for extraterritorial zoning jurisdiction applies to
extraterritorial subdivision regulation. Under Section
40-48-18.1, the planning commission or governing body
may not require as a condition of approval of a request
for approval of a plat, the execution of an agreement by
the owner of the property stating that the owner will not
oppose the annexation of the property by the
municipality. There is an exception to this prohibition for
property located within one-quarter mile of the
municipality's city limits or if the agreement contains a
provision requiring the municipality to provide municipal
services before annexation.

Regional Planning and Zoning Commissions

Under NDCC Section 11-35-01, counties, cities, and
organized townships may cooperate to form a regional
planning and zoning commission. The regional
commission may exercise any of the powers that are
granted to the member counties, cities, or organized
townships in matters of planning and zoning.



Annexation

A concept close to extraterritorial zoning authority is
the annexation and exclusion of territory by cities under
NDCC Chapter 40-51.2. As stated in Section
40-51.2-02, the purpose for an annexation is to:

1. Encourage natural and well-ordered
development of municipalities.

2. Extend municipal government to areas that are
part of the whole community.

3. Simplify government structure in urban areas.

4, Organize the interrelationship and inter-
dependence between a city and the areas
contiguous or adjacent to the city.

A city may annex property in any territory contiguous
or adjacent to the city upon a written petition signed by
not less than three-fourths of the qualified electors or by
the owners of not less than three-fourths of the assessed
value of property in the territory. However, a city may
not annex land located within the extraterritorial zoning
or subdivision regulation authority of another city unless
the city has written consent from the other city or the
annexation is ordered by an administrative law judge. If
the land to be annexed lies within the extraterritorial
zoning or subdivision regulation of another city and
written consent to annex has not been received from the
other city, the annexing city may submit the matter to a
committee for mediation and to an administrative law
judge if mediation does not resolve the matter.

North Dakota Century Code Section 40-51.2-07
allows the city to adopt a resolution to annex a
contiguous or adjacent territory. This section requires
the city to provide notice, especially to owners of real
property who may file written protests. In the absence of
protests filed by the owners of more than one-fourth of
the territory proposed to be annexed, the territory in the
resolution becomes part of the city. The annexation is
effective for purposes of general taxation after the next
January 31. Agricultural lands must remain agricultural
lands until those lands are put to another use. If the
owners of one-fourth or more of the territory proposed to
be annexed protest, the city may submit the matter to a
committee for mediation.

The mediation committee is made up of a member
appointed by the Governor, representatives of the
petitioners or protesters, the cities, counties, and
townships involved, and any other parties. If the city is
not satisfied with the mediation, the city may petition for
a hearing by an administrative law judge. Under NDCC
Section 40-51.2-12, at the hearing, any state or local
governmental subdivision or planning or zoning
commission or any resident of or person owning property
proposed to be annexed may be heard at the hearing.
Under Section 40-51.2-13, the administrative law judge
must consider the following factors in coming to a
decision:

1. The present uses and planned future uses or
development of the area;

2. Whether the area sought to be annexed is part of
the community of the annexing city;

3. The educational, recreational, civic, social,
religious, industrial, commercial, or city facilities
and services made available by or in the
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annexing city to any resident, business, industry,
or employee of the business or industry located
in the area;

4. Whether any governmental services or facilities
of the annexing city are or can be made
available to the area sought to be annexed;

5. The economic, physical, and social relationship
of the inhabitants, businesses, or industries in
the area sought to be annexed and the effect on
other political subdivisions;

6. The economic impact of the proposed
annexation on the property owners in the area of
the proposed annexation and the economic
impact if the area were not annexed,;

7. Whether the area proposed to be annexed is
within the extraterritorial zoning or subdivision
regulation authority of another city; and

8. Any other factor.

Based upon those factors, the administrative law
judge may order an annexation if the judge finds:

1. The area proposed to be annexed is now, or is
about to become, urban in character;

2. City government in the area proposed to be
annexed is required to protect public health,
safety, and welfare; or

3. The annexation would be in the best interests of
the area.

The decision of the administrative law judge is
reviewable by a court under an abuse of discretion
standard.

Testimony and Discussion

The commission received testimony concerning the
use of extraterritorial zoning around the state, and the
greatest amount of testimony concerned the three
largest cities--Bismarck, Fargo, and Grand Forks. All
three have extended extraterritorial zoning authority from
two miles to four miles. Some issues related to all three
cities and some issues were particular to each city. In
Bismarck there was particular concern with the
enforcement of zoning by the city, the effects of planning
on property value, the effects on water districts, and the
loss of permit fee income by the township. In Grand
Forks there were issues related to the siting of a landfill
and a density restriction. In Fargo there was particular
concern with annexation and conflicts over territory with
Horace.

The  commission received  testimony  that
extraterritorial zoning authority in other cities was
working well. For example, West Fargo has extended its
extraterritorial zoning authority to two miles. It was
noted that there would be problems if the jurisdiction
were for one mile; e.g., a developer wanted to place a
600-lot subdivision within 1.5 miles of the city and
wanted to use septic systems. The subdivision would
now be part of West Fargo, and the residents in the
subdivision would have to pay three times more to be on
city sewer and water than if there would not have been
extraterritorial zoning and septic systems had been
used. It was noted that coordination among city,
township, and county officials works well and there is
cooperation around West Fargo.



Representatives of the three largest cities exercising
extraterritorial zoning testified concerning the need for
planning and zoning for growth. It was pointed out that
one of the primary considerations in planning should be
to minimize the tax burden on current and future citizens.
As a city grows, the land near the city becomes
attractive to developers. Developers need to know
where future infrastructure will be placed so that
development may occur in an orderly manner.
Landowners save money by developers building to
connect with future infrastructure--water, sewer, and
roads. It was noted that cities have the resources and
expertise to properly plan and enforce zoning
regulations--planning and zoning has to take in the large
picture of water, storm water, livable spaces, services,
open spaces, and transportation. It was noted a city
plans for growth because the majority of citizens want
good jobs, economic development, a place for
businesses, and nice houses.

Residents in extraterritorial zoning areas, organized
townships, and counties expressed concerns with the
exercise of extraterritorial zoning authority. The main
concern was that residents living in the extraterritorial
zoning area of a city were unable to vote for the
individuals in the city making decisions that concerned
the residents' property. Testimony pointed out that the
extraterritorial zoning power can be exercised at the
discretion of the city and without recourse by those
residents affected by the decision. It was noted that
zoning is a power that is seldom questioned by the
courts, and the only recourse against poor zoning is the
ballot box. Before there was extraterritorial zoning, the
organized township or the county acting as the board of
township supervisors was the government with
jurisdiction and an individual in that area could vote for
the board of township supervisors or the board of county
commissioners.

Testimony emphasized that current representation on
the city planning and zoning board and provision for a
transition meeting are not adequate and that cities
regularly dismiss the concerns and recommendations of
the previous jurisdiction in extending extraterritorial
zoning jurisdiction.

Testimony noted that in addition to the city having the
discretionary authority to exercise extraterritorial zoning
jurisdiction, a city may extend zoning past where it is
needed due to the arbitrary distance in law for
extraterritorial zoning, instead of limiting the distance to
the projected growth. Although the growth of a city can
be predicted with accuracy, planning and zoning
resources vary widely around the state and some
counties and cities do not have professional planning
staff. Although there may not be professional staff to
make the projection, commission members discussed
whether the governing body of a city could make a
reasonable estimation.

When the Legislative Assembly allowed the increase
from two miles to four miles for extraterritorial zoning in
1997, testimony indicated the increase was meant
particularly for Fargo--the fastest growing city in the
state. The commission was informed, however, that
Fargo does not extend extraterritorial zoning to the
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maximum and matches the extension to growth
potential. Fargo has the limited ability to grow, however,
because of the Red River on the east, West Fargo on
the west, and Horace to the south.

The commission was informed that a two-mile
extraterritorial zoning authority would not be sufficient for
Fargo. Testimony indicated that the population
projection for Fargo in 50 years is 165,000 to 240,000. If
this increase comes at 15,000 people per decade, it will
require five sections of land per decade. In Fargo
10 years ago there were areas not in the extraterritorial
zoning area that are now fully built. In Fargo it takes
about 10 years to annex after adding an area through
extraterritorial zoning authority. If the distance were
reduced to two miles, then it would take less than
10 years before annexation. For comparison, Grand
Forks has extended the extraterritorial zoning area to
include areas in which it would take 115 years to
develop. Bismarck has taken 50 years to grow three
miles south and north and two miles east, but Bismarck
has a four-mile extraterritorial area. @~ Mandan has
extended its authority to a point where the city will be
after 550 years of growth.

The commission received testimony of the effect of
extraterritorial zoning authority on landowners. It was
noted that the law provides protection to property
owners. City zoning protects landowners by prohibiting
other landowners from doing things on their property that
negatively affects neighbors. It was noted that city
enforcement in some areas may be stricter than
previous township enforcement. For example, Bismarck
does not allow the use of former schoolbuses as calving
shelters or the outdoor storage of parts vehicles, which
rural landowners did previously.

Countervailing testimony indicated that city zoning
adds cost to the landowner. In one instance, a
landowner could not build a garage without the
landowner having the property rezoned and having a
new survey, subdivision plat, and storm water
management plan.

The commission also received testimony planning
alone can negatively impact landowners. In one
instance, the future plan of a city planned for the
landowner’s property to be used for industrial purposes.
The effect was the landowner was "punished" for
keeping the land agricultural instead of selling it for
residential development before the city’s plan was
developed. It was stated the decision of the city reduced
the worth of the property by approximately 75 percent.

The commission received testimony on the effect of
extraterritorial zoning authority on organized townships.
It was stated that when Bismarck exercised its
extraterritorial zoning authority over Apple Creek
Township, the township lost approximately $71,000 in
building permit fees. As a result, the township could not
afford to pave roads. Commission members discussed
whether building permit fees should be tied to the cost of
the program rather than used as property tax relief.

The commission received testimony of the effect of
extraterritorial zoning authority on rural water districts.
The commission was informed that Bismarck stopped
the rural water cooperative from providing water



because the city said it would provide the water that the
city has not provided in 30 years. It was noted that in
the Bismarck area, 20 percent of the revenue for the
water district comes from within two miles of the city and
50 percent comes from within four miles of the city.
Representatives of the water district testified the district
cannot get financing for the area within Bismarck’'s
extraterritorial zoning authority because lenders see that
area as an area that potentially will be annexed.

The commission was informed of the effect of a
density restriction in the extraterritorial area of Grand
Forks on the rural water district. The density restriction
limits the number of houses to four houses per
160 acres. It was noted that Grand Forks increased the
minimum size of the lots when invoking extraterritorial
zoning as opposed to making a maximum limit as is the
case in most cities.

Testimony described how Grand Forks and the local
water district agreed on a long-range plan, whereby the
water district would provide water service just outside
the extraterritorial zone. After that agreement was
entered, Grand Forks limited development through
density restrictions in the extraterritorial area and the
water district could not recover the costs of the pipe.
The water district had built over $500,000 in
infrastructure improvements into the water service area.

The commission was informed of the effect of the
extraterritorial zoning authority of the city of Grand Forks
on the landfill siting process. Shortly after Grand Forks
extended extraterritorial zoning authority from two miles
to four miles, Grand Forks changed the zoning
regulations in the extraterritorial area to authorize a
landfill as a permitted use. When the city of Grand Forks
authorized a landfill as a permitted use, a hearing was
not needed to site a landfill. Grand Forks sited a landfill
in the extraterritorial area in a township in which most of
the citizens were against the siting of the landfill. The
landfill is a regional facility for seven counties in North
Dakota and Minnesota.

The commission was informed that Grand Forks
needed a new landfill and could only site a landfill within
the city’s zoning jurisdiction. If the city did not site a new
landfill, the city would have had to haul garbage to
Gwinner at great cost.  Within the city’s zoning
jurisdiction, there were very few places a landfill could be
sited due to the airport, the amount of land needed, and
water issues.

The commission received testimony that there should
be legislation to allow people affected by a high-impact
or high-pollution facility to have a hearing and for the
decision to be made by a politically accountable board.
Commission members discussed whether landfill siting
should be a state decision because modern landfills
serve a regional area larger than one political
subdivision.

The commission received testimony that after zoning
jurisdictions were expanded in 1997, Fargo and Horace
entered an agreement on extraterritorial zoning
jurisdiction which established the boundary. In 2006
Horace started a process to extend extraterritorial zoning
jurisdiction beyond the boundary contrary to the
agreement. In addition, Horace annexed land inside the
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boundary without the permission of the developer.
Fargo became concerned that Horace would annex land
that was within the extraterritorial zoning jurisdiction of
Fargo. Two developers had acquired property for urban
development and were concerned that Horace would try
to annex property outside the boundary. The developers
did not think Horace would be able to provide the proper
infrastructure. It was noted that having land within the
extraterritorial zoning authority of Fargo will increase the
value of the property and Fargo will be the first city to be
able to provide services. Fargo initiated annexation of
the developers' property and strips of land to connect the
properties along the border with Horace. These strip
annexations were completed in 2006-07 and did not go
into the extraterritorial zoning authority of Horace. The
developers do not expect to develop the property for
20 years. The longest annexation was five miles from
the existing city limits.

The commission received testimony in favor of
limiting the extraterritorial zoning authority of cities. The
most common limitation requested was to return the
extraterritorial zoning authority to two miles for cities with
four-mile jurisdiction. Because the boundary can always
move as the city grows, it was argued that two miles was
a long enough distance. Although the majority of
testimony was in favor of limiting the extraterritorial
zoning jurisdiction of cities, cities and some counties
were in favor of the present extension, especially in
areas in which there is rapid growth. It was argued that
in these situations, the city is in the best position to
understand and plan for the future needs of the city.

Testimony also favored limiting the extraterritorial
zoning authority of cities by providing for the exercise of
zoning authority by the board of county commissioners.
It was noted the board of county commissioners is
elected by and represents all the residents of the county
and has access to professional staff. The commission
was informed that Burleigh County uses Bismarck's city
planning staff. The only difference is who has the final
determination. Although in the Burleigh County, city of
Bismarck case the same professional services would be
used, and the residents in the extraterritorial area would
be able to vote for the final decisionmaker--the board of
county commissioners.

Testimony also suggested another limit--exercise of
extraterritorial zoning jurisdiction by an organized
township. It was argued that township government
provides the best representation of the people in the
township because it is the most local form of government
for township residents.

The commission considered 12 bill drafts that would
have limited extraterritorial zoning authority or activities
within the extraterritorial zoning area. These bill drafts

ranged from addressing a singular issue within
extraterritorial zoning authority to the repeal of
extraterritorial zoning authority.
Landfill Siting Hearing Bill Draft

The commission considered, but does not

recommend, a bill draft that would have required a city
zoning authority to hold a hearing on a particular landfill
at a particular site. The bill draft addressed the situation



where a landfill is a permitted use, and hence, there is
not a hearing.

Commission discussion noted that there is a hearing
on the zoning change that allows for a landfill to be a
permitted use. Even if there is a hearing, however, the
hearing is by a body that is not voted for by the people
most directly affected by the decision. It was suggested
that a mandatory countywide election may be a more
appropriate solution.

Density Restrictions Bill Draft

The commission considered, but does not
recommend, a bill draft that would have prohibited
density restrictions more stringent in the outside half of
the extraterritorial zoning jurisdiction than in the inside
half.

Commission discussion noted that the density
restriction issue is a narrow issue that is addressed by
other bill drafts that broadly address extraterritorial
zoning authority. In addition, the bill draft prohibited
more restrictive density requirements even if everyone
agreed.

Board of County Commissioners Approval Bill
Drafts

The commission received a proposal to strengthen
the county role in extraterritorial zoning. Under the
proposal, if a city wanted to change the extraterritorial
zoning boundaries, the city would be required to submit
an application to the county planning commission. After
public notice, the county planning commission would
have a hearing. The county planning commission would
make a recommendation to the board of county
commissioners. The board of county commissioners
would have a hearing and accept, modify, or deny the
planning commission's recommendation. The city would
have to follow the decision of the county. A list of
relevant factors was suggested to be considered by the
board of county commissioners. These factors include:

e Present and projected population of subject area;

e Natural topography of the area;

e Present and projected transportation network;

e An analysis of whether necessary government
services can best be provided through the
proposed action or another type of boundary
adjustment; and

e The degree of contiguity of boundaries of the
subject area and adjacent units of government.

The commission considered, but does not
recommend, a bill draft that would have required the
board of county commissioners to hold a hearing on any
regulation in the extraterritorial zoning authority area and
approve or disapprove the regulation. Under the bill
draft, the board of county commissioners could refer the
matter first to the county planning commission for a
recommendation.

The commission considered, but does not
recommend, a second draft of the bill draft providing for
the board of county commissioners to resolve zoning
disputes in the extraterritorial zoning area. The major
change in the second draft was to provide weight to a
previous township determination. If there was a change
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from a previous township regulation, the board of county
commissioners would need to find by a preponderance
of evidence for the change desired by the city using the
factors listed in the bill draft.

Opponents to the second draft testified that the bill
draft created another level of zoning and did not provide
recourse for a property owner when the city denies a
property owner's request. In addition, there was
testimony in favor of the township having zoning control
rather than the board of county commissioners who are
elected at large and underrepresent the rural areas in
matters of extraterritorial zoning authority.

Commission discussion noted that the greatest
concern with extraterritorial zoning was lack of the
residents' right to vote and complicating zoning or
creating more government to address that concern was
needless.

Joint Jurisdiction - Dispute Resolution by Office of
Administrative Hearings Bill Draft

The commission considered, but does not
recommend, a bill draft that would have required a city to
receive the approval of the governing body that
previously had zoning jurisdiction before a change in
zoning in an extraterritorial area. The bill draft would
have allowed a governing body involved in the dispute to
petition the Office of Administrative Hearings to appoint
an administrative law judge to issue a binding
determination relating to a disputed regulation.

Testimony in favor of the bill draft noted the bill draft
returned the right to vote to all individuals in the
extraterritorial zoning authority of a city.

Joint Jurisdiction - Outside Half Bill Draft

The commission considered, but does not
recommend, a bill draft that would have provided for joint
zoning regulation between a city and the previous
jurisdiction with zoning authority in the outside half of the
allowed area for extraterritorial zoning authority. The bill
draft would have required any changes in that area to be
approved by both governing bodies, otherwise the
regulation in place at the time of the extension was
deemed the regulation of the city. Under present law,
the city has full jurisdiction in the outer half and under
the hill draft there would need to be joint approval for any
change in the outer half.

Testimony in favor of the bill draft expressed support
for the concept of the initial regulation being the "default"
regulation if agreement cannot be reached. The concern
with extraterritorial zoning authority did not occur until
1997 when the distance was doubled. Because most of
the testimony was directed toward issues with zoning in
the expanded area, the bill draft was tailored to these
concerns.

The commission noted that the bill draft required a
property owner that wanted a change in zoning to have
the approval of both boards and if either body rejected
the change, there would not be a change. The
commission also noted a concern that there was not a
method for dispute resolution.

Testimony in opposition to the bill draft expressed the
main concern that the bill draft did not return the right to



vote to the individuals living within the inside half of the
extraterritorial zoning area.

Joint Jurisdiction - 10-Year Growth Plan - Dispute
Resolution by Office of Administrative Hearings Bill
Draft

The commission considered, but does not
recommend, a bill draft that would have limited
extraterritorial zoning jurisdiction to within a city's
10-year growth plan, required joint jurisdiction of the city
and the governing body that exercised zoning or
subdivision jurisdiction before the extension in the area
of extraterritorial zoning, and provided for dispute
resolution through the Office of Administrative Hearings
to determine whether the proposed regulation is
substantially related to the purpose of the regulation and
does not unnecessarily burden affected persons. The
bill draft had an application section that gave cities
six months to phase back to the 10-year growth limit.

Testimony in opposition to the bill draft noted that
growth projections are arbitrary and the standard used
by the administrative law judge was improper. It was
argued that there is no need for a city to expand unless
the property owners want the city to expand. In addition,
it was noted the bill draft required a landowner to go to
two governing bodies to receive permission for a zoning
change.

Commission discussion noted that many cities do not
have a 10-year growth plan and requiring one provides
for an unfunded mandate. As such, the bill draft
provided a business opportunity for some contractors.
However, commission discussion noted that a 10-year
growth plan may be an appropriate factor for an
administrative law judge. Other discussion noted that
10 years may not be long enough and a growth plan
should be in the range of 20 years to 30 years.

Commission discussion noted that growth trends
tailor the distance of extraterritorial zoning to the city.
Growth trends would provide a more reasoned limit to
extraterritorial zoning than an arbitrary distance for all
cities of a particular class. Commission discussion also
noted that distance of extraterritorial zoning jurisdiction
does not matter if there is joint authority in the area.

The commission received testimony in favor of a city
having zoning and subdivision authority in the city's
25-year growth area and for the board of county
commissioners to approve or reject changes in the
distance for that area.

Joint Jurisdiction - Outside Half - Dispute Resolution
by Office of Administrative Hearings Bill Draft

The commission considered, but does not
recommend, a bill draft that would have provided for joint
jurisdiction between a city and the previous jurisdiction
with zoning authority in the outside half of the area to be
extraterritorially zoned and for any dispute to be resolved
by the Office of Administrative Hearings. The standard
for review by the Office of Administrative Hearings would
have been whether the proposed regulation is
substantially related to planning practices consistent with
the city's comprehensive plan and does not
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unnecessarily limit appropriate land use by affected
persons.

Testimony in opposition to the bill draft noted that by
making the city's comprehensive plan the standard used
by the administrative law judge, the comprehensive plan
becomes legitimized. Presently, comprehensive plans
are advisory.

Testimony in support of the bill draft favored the use
of a comprehensive plan because a comprehensive plan
is a public document.

The commission discussed whether a standard for
review different from “substantially related" to a
comprehensive plan should be used. The commission
reviewed factors that could be used by an administrative
law judge to resolve disputes in extraterritorial zoning
authority regulation, including factors used by an
administrative law judge in annexation disputes.
Although there was concern that the more factors that
were listed, the more legal problems that may arise, the
commission determined a list of factors would be helpful
in guiding the decision of the administrative law judge.

Commission discussion noted that the bill draft was
considered a good compromise between no
extraterritorial zoning authority and the present
extraterritorial zoning authority especially considering if
extraterritorial zoning authority is reduced there may be
things that had been done that may be difficult to undo.
However, commission discussion noted support for the
concept of joint jurisdiction in the entire area, not just the
outside half. It was noted that the issue concerning the
right to vote was not addressed for the inside half.
Commission discussion reiterated unwillingness to
compromise on the issue of the right of citizens to vote
for governing bodies that make decisions that concern
them. Commission members noted that most of the
testimony did not relate to concerns about the actual
zoning but with the inability to vote.

Testimony in support of the bill draft noted that cities
are unigue in that they are the only political subdivision
that may grow. Some counties have 10 cities and the
county would be overburdened if it were the dispute
resolution mechanism. Therefore, it was logical that the
Office of Administrative Hearings be the decisionmaker.
Although in support of the bill draft, there was some
concern that the bill draft could make the system more
difficult for the user. There also was support for one
governing body taking care of zoning change requests
from landowners. A landowner wishing to change
zoning generally hires an attorney or engineer and
increasing the entities involved and consequently the
number of meetings to attend may increase the cost to
the landowner. The commission was informed that
although there may be two separate hearings for a
landowner, these hearings would not have to be
sequential but could be concurrent. The commission
also discussed giving veto power to the township and
having the city hold the hearing instead of having two
hearings.



Joint Jurisdiction - Outside Half - 20-Year Growth
Plan - District Court - Dispute Resolution Bill Draft

The commission discussed whether a bill draft could
include all the elements in the bill drafts for which there
was consensus. These concepts included joint
jurisdiction and dispute resolution. In addition, there was
support for including a list of statutory factors for an
administrative law judge to base a decision.
Commission discussion noted that if the factors for the
administrative law judge are designed correctly, the law
will adapt to each city. There also was consensus
against creating extra layers of government. Generally,
there was a support for linking extraterritorial zoning
authority to a growth plan instead of an arbitrary mile
limit and preference for political subdivisions involved to
agree to the growth plan. There was contention as to
whether the growth plan should be 10 years or up to
30 years but support for the proposition that joint
jurisdiction made distance irrelevant. Commission
discussion noted support for the board of county
commissioners determining what growth is reasonable.
There also was support for including townships in the
decisionmaking process.

The commission received testimony from the Office
of Administrative Hearings in favor of more factors on
which an administrative law judge makes a decision
relating to a dispute in an area of joint jurisdiction. The
testimony noted concern for the funding mechanism for
the administrative law judge. The Office of
Administrative Hearings receives compensation by
charging for its services. In addition, the commission
was informed there should be a detailed procedure for
appeal rights.

The commission discussed criteria the administrative
law judge should use in making a determination,
including the annexation criteria and factors. In addition,
the commission suggested a number of factors,
including whether the government in the area is willing to
maintain the roads, whether zoning is compatible with
adjacent land uses, whether the limit will lead to urban
sprawl, and whether the city made a reasonable case for
the growth plan. However, there was dissension over
use of the term "urban sprawl" because it was not well-
defined. The commission attempted to define urban
sprawl as when development is expensive. Commission
discussion noted the criteria of looking at the
compatibility of land use with the city, township, and
county plans and whether the land use would have a
negative effect on the health and safety of the citizens.
Commission discussion favored factors instead of the
statutory annexation factors because annexation is for
the very near term and extraterritorial zoning authority is
for long-range planning.

The commission discussed the effect of dual
hearings--one with the city and one with the previous
jurisdiction with zoning authority--on the landowner. It
was suggested that the city take the lead in the review
and have a joint hearing of the township board and the
planning commission, which would provide a
recommendation to the city. If the planning commission
recommends against the property owner, then the
property owner would have to go to the board of
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township supervisors and the governing body of the city.
In addition, the property owner would most likely go to
both entities to follow through on the requested change.
Discussion noted that it is not unreasonable for the
property owner to go to both hearings and because
these are important decisions, two hearings gives
additional due process.

The commission considered, but does not
recommend, a bill draft that would have limited the
extraterritorial zoning authority of cities to a 20-year
projected growth plan that was approved by the board of
county commissioners. The district court was used as a
dispute mechanism for the approval of a growth plan,
instead of an administrative law judge, because of the
idea that using the district court would quicken the
process. The rationale was that only one issue would be
before the district court--whether the growth plan
reasonably projects growth.

The bill draft would have required joint jurisdiction
with the previous entity with jurisdiction in the area of a
10-year growth plan to a 20-year growth plan with a
dispute mechanism of an administrative law judge. A
property owner would request zoning or subdivision
decisions from the city unless the decision was to
change zoning classification or for a conditional use
permit, in which case, the owner would be able to
request a change from the other jurisdiction, if the city
denied the request. If the other jurisdiction rejected
city's position, the city could petition the Office of
Administrative Hearings to make a determination as to
the dispute. The bill draft listed eight factors for the
administrative law judge to consider in making
determinations.

In practice the 20-year growth plan would be a
25-year plan with 1-year lines between 10 years and
15 years and between 20 years and 25 years. The plan
would be updated on a yearly basis for a period of five
years at which time the board of county commissioners
could review the plan to determine if the assumptions
used in the plan have become unreasonable due to
significant changes in circumstances. For a major
change in zoning, a property owner anywhere within the
extraterritorial zoning jurisdiction, not just the outside
half, would be provided a second chance with the
previous entity with jurisdiction and an administrative law
judge as a dispute mechanism for a major change in
zoning.

The commission received testimony in opposition to
the bill draft because of the use of terms that are
confusing to planners. The bill draft used terms of art
which have different meanings when used by planners.
In addition, opponents pointed out the confusion that
would have been caused by the multiple boundaries to
be drawn as part of a growth plan which also would be
burdensome to cities.

Repeal of Extraterritorial Zoning and Subdivision
Regulation Authority Bill Draft

The commission considered, but does not
recommend, a bill draft that would have repealed
extraterritorial zoning and subdivision regulation by
cities.



The commission received testimony in opposition to
the bill draft because of the increased costs attributable
to a repeal. There would be costs to individuals living in
the former extraterritorial zoning area to transition from
city water back to rural water if there was a repeal. It
was argued that poor planning hinders economic
development and cities are the best equipped to plan for
growth around a city. Testimony indicated there would
be additional costs for individuals when annexed into a
city if there was no extraterritorial zoning because the
individuals would pay for all improvements through
special assessments instead of having some of these
services paid citywide. In addition, there would be
duplication of services which would be paid for when the
area was annexed.

Commission discussion noted support for the bill draft
because extraterritorial zoning authority is not essential.
It was noted that the major reason for extraterritorial
zoning authority was to plan for growth of cities and this
reason should not disenfranchise voters.

The commission received testimony in favor of the hill
draft from a few organized townships. However,
concern was expressed over removing jurisdiction from
the city and not replacing it with something else. The
proposed solution was to have townships act as a group
so there was uniformity in regulation around a city.

Commission members discussed whether any bill
recommended by the commission should focus on
improving existing law rather than starting over in the
area of extraterritorial zoning authority. It was noted that
extraterritorial zoning authority has worked well in most
cases because there has been cooperation between the
township and the city.

Extraterritorial Zoning Authority of One-Half Mile and
Similar Regulation Bill Draft

In an attempt to address the concern of a city for
health and safety immediately next to the city, the
commission considered, but does not recommend, a bill
draft that would have limited extraterritorial zoning
authority to one-half mile and required the city to adopt
regulations previously or subsequently adopted by a
governmental entity with authority in the area before the
extension.  The one-half mile distance was used
because under NDCC Section 40-06-01 a city has health
and safety jurisdiction when within one-half mile of the
border of the city.

Commission discussion pointed out that the bill draft
did not provide any benefit to a city and was basically
the same as a repeal of extraterritorial zoning authority.
The contrary view was expressed that benefit to the city
is that the city would be able to enforce regulations.

Repeal of Sunset on Present Extraterritorial Zoning
Authority Law Bill Draft

The commission considered, but does not
recommend, a bill draft that would have removed the
sunset on present extraterritorial zoning authority law.
The present law has limits at one-half mile, one mile,
and two miles and allows an extension up to two times
the distance allowed if approved by five members of a
six-member committee. The committee consists of three
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members appointed by the governing body of the city
and three members appointed, jointly, by the bodies of
any political subdivision that is exercising zoning
authority in the territory to be extraterritorially zoned.
The bill draft had an application section that would have
allowed the limits to be phased in over time as the cities
expanded.

The commission received testimony in opposition to
the bill draft because the bill draft related to determining
the distance of extraterritorial zoning authority, rather
than the regulations within that authority, and did not
address the right to vote. Dislike for the present law also
was noted because of the creation of a statutory
committee that is considered unnecessary.

Joint Jurisdiction - Outside Half - Dispute Resolution
by Administrative Law Judge Using Factors Bill
Draft

The commission considered a bill draft that provided
for joint jurisdiction between a city and the previous
jurisdiction with zoning authority in the outside half and
for an administrative law judge as the dispute
mechanism with eight factors for the administrative law
judge to consider.

Commission discussion noted that the bill draft
balanced the rights of property owners with the need for
cities to control growth. The bill draft addressed the
major issues of whether there should be joint jurisdiction
in the whole area or the outside half and which factors
should be used to make a determination in the dispute
mechanism. Testimony indicated that if the proper
factors are used, joint jurisdiction in the entire area
would not be difficult to administer.

The North Dakota League of Cities testified in favor
of the bill draft and the list of factors. It was noted that
one factor is whether the change is within the growth
plan. Consideration of this factor will place the city in a
stronger position to defend a change if the change is
within the growth plan. The bill draft is intended to
address future changes, not what is already in place,
and the present regulation in the two-mile to four-mile
area would remain the same.

Commission discussion noted that the complaint of
people in the extraterritorial zoning area not having the
right to vote for the person who makes a decision
concerning them is not solved by having the decision
made by an administrative law judge. The process in
the bill draft would operate when a landowner requested
a change from the city and the city does not grant the
change. The landowner would then go to the township
and if the township approved the change, then the
administrative law judge would make the decision. An
individual could get the township and city to agree before
going to an administrative law judge.

The bill draft was amended to include joint jurisdiction
in the entire area. The testimony against this change
pointed out that extraterritorial zoning authority has
worked well in the inside half. It was suggested that joint
jurisdiction in the outside half be implemented first to see
how well joint jurisdiction works before extending joint
jurisdiction to the entire area. Testimony in favor of this
change pointed out joint jurisdiction in the entire area



gives everyone in the extraterritorial area the right to
vote for someone with control over the decision that
relates to that individual. Commission discussion noted
there should be little problem with extending joint
jurisdiction to the entire area if the criteria are weighted
toward the city when determining a dispute over property
close to the city. Commission discussion suggested that
future legislative changes most likely will center on the
factors used by the administrative law judge.

Recommendation

The commission recommends Senate Bill No. 2027
to provide joint jurisdiction in the entire extraterritorial
zoning area. The city and the previous jurisdiction with
zoning authority would need to approve any changes in
zoning. If unable to agree, an administrative law judge
would settle the dispute after considering the following
factors:

1. Whether the change is consistent with a project
growth plan;

2. Whether the proposed change is substantially
related to adopted comprehensive plans;

3. The impact on present and planned uses of the
area;

4. The impact on health and safety;

5. The comparable ability of the
involved to staff and enforce
adequately;

6. The effect on the economic, physical, and social
relationship of the people and businesses in the
area and the effect on other political
subdivisions;

7. A comparison of the economic impact of the
change on property owners and on the city if
there is not a change; and

8. Any other factor.

jurisdictions
the change

FEEDLOT ZONING

House Concurrent Resolution No. 3061 (2007)
directed a Legislative Council study of the zoning of
feedlot operations. Although the Legislative Council did
not prioritize that study, the commission considered
studying the zoning of the feedlot operations. It was
suggested that the commission monitor Senate Bill
No. 2278 (2007), which required the State Department of
Health to operate an electronically accessible central
repository for all county and township zoning regulations
that pertain to concentrated feeding operations.

The commission received testimony in opposition to
studying feedlot zoning. It was pointed out the
Legislative Council did not prioritize the study because
the parties involved needed time to review the operation
of Senate Bill No. 2278. It also was argued that issues
relating to feedlot zoning should be before the
Agriculture Committee.

The commission was informed that issues relating to
feedlot zoning may be addressed on a case-by-case
basis and cleaning up a failed feedlot only requires
spreading out the manure and filling up the waste ponds
with dirt.

Commission members noted that the study could
include a study of the classification of agricultural and
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industrial property for taxation purposes. The consensus
was that the interim Taxation Committee was studying
these matters and was the proper committee for taxation
issues.

STATE AID DISTRIBUTION FUND

Under NDCC Section 57-39.2-26.1, the state aid
distribution fund provides for allocation of a portion of
sales, use, and motor vehicle excise tax collections
among political subdivisions. The fund was created in
1987 to become effective in 1989 to combine preexisting
personal property tax replacement and state revenue
sharing programs. The 1987 legislation introduced a
provision dedicating 60 percent of one percentage point
of sales, use, and motor vehicle excise tax revenues for
state aid distribution fund allocation in equal amounts to
personal property tax replacement and state revenue
sharing.

Personal Property Tax Replacement

Personal property tax replacement allocations to
political subdivisions began with 1969 legislation
intended to eliminate the personal property tax.
Because personal property made up a large portion of
the tax base of political subdivisions, eliminating the tax
required the Legislative Assembly to overcome several
obstacles, the biggest of which was replacing lost
personal property tax revenues for political subdivisions.
The 1969 legislation added a separate one percentage
point to sales, use, and motor vehicle excise tax and
broadened the sales tax base. These additional tax
revenues were intended to provide for allocations to
political subdivisions to offset the loss of the personal
property tax base. Personal property tax replacement
allocations were funded through general fund
appropriations from 1969 until 1989 and incorporated in
allocations from the state aid distribution fund beginning
in 1989. The allocation formula was based on personal
property taxes assessed in 1969 with a growth formula.
Personal property tax replacement continued to be
allocated under this legislation until the formula was
repealed in 1997.

State Revenue Sharing

An initiated measure approved by the voters of the
state on November 7, 1978, created the state revenue
sharing program. The initiated measure created a state
revenue sharing fund to which 5 percent of net proceeds
from state income taxes and state sales and use taxes
were to be deposited and allocated to city and county
governments.  One-half of the money in the state
revenue sharing fund was to be allocated among
counties and cities on the basis of population and the
remaining one-half was to be allocated among counties
and cities on the basis of property tax levies. State
revenue sharing was funded through general fund
appropriations from 1979 until 1989 and from the state
aid distribution fund beginning in 1989.

State Aid Distribution Fund
The legislation establishing the state aid distribution
fund retained the separate statutory allocation formulas



for state revenue sharing and personal property tax
replacement. The legislation provided that 60 percent of
revenue from one percentage point of state sales, use,
and motor vehicle excise taxes would be allocated
among political subdivisions, with equal amounts
allocated under the state revenue sharing formula and
the personal property tax replacement formula. The
legislation also provided that state aid distribution fund
allocations were subject to legislative appropriation. In
1997 significant changes were made to the state aid
distribution fund. The amount allocated for distribution
through the fund was reduced from 60 percent to

40 percent of revenue from one percentage point of
state sales, use, and motor vehicle excise taxes. In
addition, state aid distribution fund allocations would be
provided under a continuing appropriation rather than a
biennial appropriation. The preexisting state revenue
sharing and personal property tax replacement formulas
were eliminated and a single formula was created for
allocation of state aid distribution fund revenues among
political subdivisions. The following table shows biennial
amounts allocated from the state aid distribution fund
and the predecessor personal property tax replacement
and revenue sharing programs:

Personal
Property Tax Revenue
Biennium/Funding Source Replacement Sharing Counties Cities Total
1969-71/general fund $18,900,000 $18,900,000
1971-73/general fund $42,600,000 $42,600,000
1973-75/general fund $18,170,000 $18,170,000
1975-77/general fund $21,900,000 $21,900,000
1977-79/general fund $24,300,000 $24,300,000
1979-81/general fund $26,044,401 $17,403,838 $43,448,239
1981-83/general fund $32,577,000 $21,840,000 $54,417,000
1983-85/general fund $29,377,000 $22,000,000 $51,377,000
1985-87/general fund $31,289,226 $28,654,079 $59,943,305
1987-89/general fund $20,877,700 $20,877,700 $41,755,400
1989-91/state aid distribution fund $27,104,150 $27,104,150 $54,208,300
1991-93/state aid distribution fund $28,375,000 $28,375,000 $56,750,000
1993-95/state aid distribution fund $25,750,000 $25,750,000 $51,500,000
1995-97/state aid distribution fund $25,750,000 $25,750,000 $51,500,000
1997-99/state aid distribution fund $28,968,508 $24,992,092 $53,978,600
1999-2001/state aid distribution fund $33,940,222 $29,263,170 $63,203,392
2001-03/state aid distribution fund $35,502,898 $30,610,328 $66,113,226
2003-05/state aid distribution fund $39,489,898 $34,048,087 $73,537,985
2005-07/state aid distribution fund $44,966,766 $38,770,228 $83,736,994
2007-09/state aid distribution fund (June 2008 estimate) $50,987,537 $43,961,322 $94,948,859

The state aid distribution fund allocation divides
revenues 53.7 percent to counties and 46.3 percent to
cities. The distribution to counties and cities is based on
population categories. Each population category
receives a percentage of the county or city share of the
total. The counties or cities within the categories receive
their amounts based on population. The following chart
shows the allocation of the fund among county and city
population categories before the allocations formulas
were revised based on the 2000 federal census:

Population Category

Counties Percentage Cities Percentage
100,000 or more 10.4% |20,000 or more 53.9%
40,000 or more but 18.0% |10,000 or more but 16.0%
fewer than 100,000 fewer than 20,000

20,000 or more but 12.0% |5,000 or more but 4.9%
fewer than 40,000 fewer than 10,000

10,000 or more but 14.0% [1,000 or more but 13.1%
fewer than 20,000 fewer than 5,000

5,000 or more but 23.2% |500 or more but 6.4%
fewer than 10,000 fewer than 1,000

2,500 or more but 18.3% |200 or more but 3.5%
fewer than 5,000 fewer than 500

Fewer than 2,500 4.1% [Fewer than 200 2.2%

Total 100.0% [Total 100.0%

Effective August 1, 2003, the state aid distribution
formula for cities and counties was revised to account for
population changes resulting from the 2000 federal
census. The total distribution percentages to counties
and cities remain at 53.7 percent to counties and
46.3 percent to cities. However, the allocation formula

38

among counties and cities was changed as illustrated by
the following table:

Population Category

Cities
(Based on
Counties Percentage Population) Percentage
17 counties with the 20.48% 80,000 or more 19.4%
largest population
(allocated equally)
17 counties with the 43.52% |20,000 or more but 34.5%
largest population fewer than 80,000
(allocated based on
population)
Remaining counties 14.40% [10,000 or more but 16.0%
(allocated equally) fewer than 20,000
Remaining counties 21.60% |5,000 or more but 4.9%
(allocated based on fewer than 10,000
population)
1,000 or more but 13.1%
fewer than 5,000
500 or more but 6.1%
fewer than 1,000
200 or more but 3.4%
fewer than 500
Fewer than 200 2.6%
Total 100.0% Total 100.0%
2007 Legislation
During the 2007 legislative session, House Bill

No. 1447, which failed to pass the House, would have
increased the amount allocated through the state aid




distribution fund from 40 percent to 50 percent of the
revenue from one percentage point of state sales, use,
and motor vehicle excise taxes. The fiscal note stated
the change would increase the state aid distribution fund
by $21 million with a corresponding reduction in general
fund revenues.

Testimony and Discussion

The commission received testimony in support of
increasing from four-tenths to five-tenths of one cent of
the first penny of sales tax, the amount of sales tax that
is deposited into the state aid distribution fund. An
increase in funding from the state aid distribution fund
should have an impact on levies and hence property
taxes.

Commission discussion noted that the state aid
distribution fund is related to property tax. The interim
Taxation Committee was studying the feasibility and
desirability of property tax reform in providing property
tax relief to taxpayers of the state and the state aid
distribution fund is a form of property tax relief.
Commission consensus was that a study of the
statewide distribution fund should be before the interim
Taxation Committee.

RURAL ROADS AND BRIDGES

The commission received testimony in support of
studying funding of rural township and county roads and
bridges. Senate Bill No. 2275 (2007), which failed to
pass, would have provided $4 million for county and
township roads and bridges.

The interim Taxation Committee was studying the
allocation of oil and gas revenues to or for the benefit of
political subdivisions with emphasis on determining
whether allocations sufficiently address oil and gas
development infrastructure impact to  political

subdivisions. In addition, the interim Transportation
Committee was studying highway funding and
transportation infrastructure needs, including those

needs resulting from energy and economic development
in this state. Commission discussion noted that the
commission should avoid duplicating studies by other
interim committees.

The commission was informed that the Upper Great
Plains Transportation Institute was conducting a study
on generating public involvement in the transportation
policy and funding decisionmaking process. The high
costs of maintaining the transportation system are not
generally known by the public and the transportation
system is generally taken for granted because of the
good job that is done in maintaining the system. The
purpose of the study was to receive and continue public
involvement to meet the transportation needs of this
state, especially as a result of inflation. Inflation has
increased costs up to 30 percent and maintenance
projects have been delayed because of these costs.

The commission was informed on recent activities
relating to the federal highway fund. The Department of
Transportation testified that Congress is making rule
changes in apportionments for states. Every year the
appropriation is a little bit less than the apportionment,
causing a recision. These recisions used to be
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absorbed in categories that are not used that much in
this state. Congress may start to enforce these recisions
across the board, however, instead of allowing states to
transfer them to unused categories. This will result in
less federal aid flowthrough to cities and counties.

Commission discussion noted that the federal
government will not lower the match percentage
because the federal government requires local
governments to pay more in related fees, e.g.,
engineering fees, with the result that the 20 percent
match is more like 40 percent when the fees local
governments have to pay are included.

CHARITABLE ORGANIZATIONS'

PROPERTY TAX EXEMPTIONS
The Constitution of North Dakota provides in
Article X, Section 5, that ". . . property used exclusively
for schools, religious, cemetery, charitable or other
public purposes shall be exempt from taxation."
North Dakota Century Code Section 57-02-08(8)
provides a property tax exemption for:
All buildings belonging to institutions of public
charity, including public hospitals and nursing
homes licensed pursuant to section 23-16-01
under the control of religious or charitable
institutions, used wholly or in part for public
charity, together with the land actually occupied
by such institutions not leased or otherwise used
with a view to profit . . . .

2005-06 Interim Study

During the 2005-06 interim, the Advisory Commission
on Intergovernmental Relations received testimony on
the use of the phrase "in part,” as in "used wholly or in
part for public charity." A letter from the Tax
Commissioner's office to the Grand Forks state's
attorney in 1979 stated that "If a property is used partly
for the charitable purposes of the public charity owner of
the building and partly for other uses, the dominant use
determines the use of the property." The commission
was informed that the use of the words "in part" are
inherently unclear; however, if the standard were "used
wholly" for charitable purposes, there may be difficulty in
having support for that proposition.

Testimony and Discussion

The commission was informed that a large
percentage of the property in cities is exempt from
property tax because the property is used for charitable
purposes. The dominant use determines the use of the
property and the term "in part" is a term that needs to be
interpreted. Commission discussion included the term
"in part" should be defined by the amount of revenue,
the cost of providing charitable services, or by square
footage.

ALTERNATIVES TO EXPRESSING
PROPERTY TAX LEVIES IN MILLS

The commission reviewed information provided to the
2005-06 interim Finance and Taxation Committee
relating to alternatives to the current method of



expressing property tax levies in mills per dollar of
taxable valuation include:

2007 Legislation

Senate Bill No. 2033 (2007), which failed to pass the
Senate, would have required property tax statements to
include, or be accompanied by, information showing for
the taxable year for which each tax statement applies for
each taxing district levying taxes against the property
taxes levied in dollars and taxes expressed in dollars per
$1,000 of true and full valuation of the property. The
legislative history reveals the main reason for the failure
of the bill was that it imposed an unfunded mandate. It
was argued that the bill would increase printing, postage,
and computer programming costs while removing
flexibility. The opinion also was expressed that the bill
may have provided too much information for the
taxpayer, thereby making the statement more confusing.
If wanted by a taxpayer, the information may be
accessed online in most counties.

Commission Discussion

Commission discussion noted the reason for looking
at this subject was because placing taxes in terms of
mills confuses and complicates taxation. It was argued
that taxes should be changed to dollars per thousand
dollars, which would provide a more transparent taxation
structure.

Commission discussion also noted, however, that
changing mills to dollars would not address the
confusion on statements relating to assessed, taxable,
and full and true value. Any change would be a major
undertaking and would have a great impact on financial
officers and auditors and political subdivisions. In
addition, there was the constitutional concern of mills
being used in the constitution; thereby requiring a
constitutional change to express taxation in dollars
instead of mills.

STATE'S ATTORNEYS IN RURAL AREAS

The North Dakota State's Attorneys Association
testified that current law provides options to share state's
attorneys with adjoining counties. The main issue is
those counties that do not have a resident state's
attorney. In addition, the testimony supported the
proposition that state's attorneys should be elected and
not appointed by boards of county commissioners so
that state's attorneys remain independent and beholden
to the electorate.

Statutory Provisions

Under NDCC Section 11-16-01, the state's attorney is
the public prosecutor of the county and institutes and
defends civil actions for the county. Under Section
11-16-05, a state's attorney generally is prohibited from
being an attorney for another party besides the county.
Under Section 11-16-02, the state's attorney may
appoint assistant state's attorneys who have the same
powers as the state's attorney. The work of an assistant
state's attorney is required to be assigned by the state's
attorney. Under Section 11-16-06, if a county does not
have a state's attorney or the state's attorney is absent
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or unable to attend to the duties of state's attorney or
has refused or neglected to perform certain duties, a
judge of district court is to request the Attorney General
to take charge of the prosecution or proceeding or may
appoint an attorney to take charge of the prosecution or
proceeding.

The general rule under NDCC Section 11-10-02 is
that each organized county must have an elected state's
attorney. There are two kinds of exceptions to the
requirement that the office is elective--appointment and
agreement.

North Dakota Century Code Section 11-10-02.3
provides that 10 percent or more of the qualified electors
of a county may petition the board of county
commissioners to place the question of appointing the
state's attorney on the ballot. A majority vote at that
election changes the position from elective to appointive.
Under Section 11-10-04, a state's attorney must be a
qualified elector of the county at the time of the election
if elected and a qualified elector in the county if
appointed. However, upon the approval of the board of
county commissioners of each affected county, a state's
attorney may serve as an elected officer in more than
one county if the state's attorney is a qualified elector of
one of the counties. In addition, two or more counties
may appoint a person to be state's attorney in each
county if the state's attorney is a qualified elector of one
of the counties. There are special provisions for the
boards of county commissioners of two or more counties
to agree by resolution to elect a multicounty jurisdiction
state's attorney. In this case, the state's attorney must
be a qualified elector of the multicounty jurisdiction at the
time of the election. In addition, the board of county
commissioners of two or more counties may agree by
resolution to allow any candidate for the office of state's
attorney to petition for office in each county. The state's
attorney may serve in both counties if the state's
attorney is a qualified elector of one of the counties at
the time of election and the state's attorney receives the
highest number of votes for office in the county in which
the state's attorney is not a resident.

Under NDCC Section 44-02-01, a vacancy in the
office of state's attorney may occur for a number of
reasons, including ceasing to be a resident of the county
or other political subdivision in which the duties of the
office are to be discharged or ceasing to possess any of
the qualifications of the office. In addition under Section
44-02-02, a state's attorney may resign from office.
Section 44-02-04 provides for the filling of vacancies in
county offices. Under this section, generally a vacancy
in the office of state's attorney must be filled by the
board of county commissioners. In addition under
Section 44-01-04, if a person is elected state's attorney
but fails to qualify for the office, the office is deemed
vacant and must be filled by appointment as provided by
law. Under Section 44-02-09, the person appointed
must qualify in the manner required of a person elected
or appointed to the office.

North Dakota Century Code Chapter 11-10.3 allows
for the multicounty combination of elective officers.
Under Section 11-10.3-01, a proposal for combining
county elective offices may be accomplished by a joint



powers agreement subject to the right of referendum or
by initiative of electors of the affected county. In the
case of a joint powers agreement, this section provides
for the procedures to refer the issue and procedures for
the electors to submit the issue for consideration at an
election. A plan adopted under this chapter may be
revised or terminated through another joint powers
agreement, by petition in the same manner as for
adopting a plan, or pursuant to the terms of the original
joint powers agreement. Section 11-10.3-02 provides for
suggested terms of the joint powers agreement and
provides that the plan may not diminish the term of
office, redesignate the office, or reduce the salary of the
office.

Legislative History and
Attorney General's Opinions

Since the 1999 legislative session, there have been
at least six Attorney General's opinions to relate to these
statutes and state's attorneys. The year of 1999 is
chosen as the beginning date because that was the year
in which the last major change to these statutes
occurred and is after a change in the Constitution of
North Dakota.

Article VII, Section 8, of the Constitution of North
Dakota as amended in 1998 and 2002 provides, in part:

Elective officers shall be elected by the electors
in the jurisdiction in which the elected officer is
to serve. A candidate for election for sheriff
must be a resident in the jurisdiction in which the
candidate is to serve at the time of the election.
The office of sheriff shall be elected. The
Legislative Assembly may provide by law for the
election of any county elective officer, other than
the sheriff, to serve one or more counties
provided the affected counties agree to the
arrangement and any candidate elected to the
office is a qualified elector of one of the affected
counties.

In 1999 NDCC Section 11-10-02.3 was created to
authorize a county to place the question of appointing
the state's attorney before the county electors upon
submission to the board of county commissioners of a
petition signed by 10 percent or more of the total number
of qualified electors in the county voting for Governor at
the most recent gubernatorial election or upon resolution
of the board of county commissioners.

In 2001 NDCC Section 11-10-04 was amended to
authorize the boards of county commissioners of two or
more counties to agree by resolution to elect a
multicounty jurisdiction state's attorney pursuant to the
provisions of law relating to multicounty officers. In
addition, the boards of county commissioners of two or
more counties were authorized to agree by resolution to
allow any candidate for office of state's attorney to
petition for office in each county and to serve if elected if
the candidate is a qualified elector of one of the counties
at the time of the election.

In 2001 the Attorney General issued a letter opinion
(2001-L-33) that interpreted this 2001 law. At issue was
whether the Grant County commissioners could appoint
a state's attorney who was not a resident of Grant
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County upon the resignation of the current state's
attorney who was the only licensed attorney in Grant
County. The Attorney General opined that although the
change in the law appeared to provide county
commissioners with more options regarding the
appointment of a state's attorney, Article 1V, Section 8, of
the Constitution of North Dakota placed a limitation that
all candidates for county elections must be a resident in
the jurisdiction in which they are to serve at the time of
the election. The opinion stated that although NDCC
Section 11-10-04 purports to provide an option to a
board of county commissioners when appointing a
state's attorney to fill a vacancy in the elective office, the
constitution limits the available options.

The opinion illuminated a provision that seemed to
provide a method for addressing the dilemma in Grant
County. Under NDCC Section 11-10-04(5), a state's
attorney may be elected with multicounty jurisdiction
pursuant to an agreement between county
commissioners of two or more counties in accordance
with Chapter 11-10.3.

The opinion noted two other exceptions in which a
nonresident could be appointed as state's attorney, but
these exceptions applied solely if the state's attorney
were appointed rather than elected. First, Grant County
could change the form of government to the county
consolidated office form of government or the short form
of county managership, thereby authorizing the
appointment of a state's attorney from an adjoining
county. Second, Grant County could become a home
rule county and get voter approval to make the state's
attorney an appointed official, thereby allowing the home
rule county to establish its own qualification
requirements for its appointed state's attorney.

In 2001 the Attorney General opined (2001-L-37) that
a board of county commissioners may not hire a private
attorney to represent the board without first obtaining the
advice and consent of the county state's attorney. The
opinion noted that the board may employ additional
counsel to assist the state's attorney under limited
circumstances and those circumstances require the
advice and consent of the state's attorney.

In another letter (2002-L-67) the Attorney General
addressed the fact situation of a state's attorney not
seeking reelection and the individual elected to the
position in the November general election was not a
resident of the county and had not notified the county
that that person would assume the position. The opinion
stated that when the new state's attorney did not take
office there would be a vacancy that must be filled by an
appointment by the board of county commissioners;
however, the person appointed must meet the
qualifications for that office as required by law. One of
those qualifications is to be a resident unless there is an
exception. One exception is when two or more counties
agree that one person may serve as the state's attorney
of more than one county; however, the state's attorney
must be a qualified elector in one of the counties. The
Attorney General suggested an alternative if the county
with the vacancy could not find a state's attorney to
serve or if an agreement could not be reached with
another county. Under NDCC Section 11-16-02, a



state's attorney may appoint assistant state's attorneys.
The assistant state's attorney is not an elected county
officer and no residency or qualified elector status is
required for that person to perform the duties of a state's
attorney. The law does not make the continued
employment of an assistant state's attorney dependent
upon the continued presence of the state's attorney,
provided the board of county commissioners has
approved the appointment by establishing compensation
for the assistant state's attorney.

In 2002 the Attorney General opined (2002-L-68) that
an individual elected in two separate counties as state's
attorney may serve as state's attorney in both counties if
the individual is an elector in one of the counties and the
board of county commissioners in each of the counties
approves as required by NDCC Section 11-10-04(2).

In 2006 the Attorney General opined (2006-L-33) that
a person appointed to fill a vacant state's attorney
position must have resided in the county for at least
30 days before the appointment in order to qualify for
office. In addition, a candidate for state's attorney need
not be a resident of the county at the time the candidate
circulates petitions to appear on the ballot for the state's
attorney position but must be a resident at least 30 days
before the general election.

In a letter opinion (2006-L-38), the Attorney General
addressed the fact situation in which the Foster County
state's attorney was the state's attorney of Griggs
County through a joint powers agreement that was about
to expire. The Attorney General opined that absent the
approval of the two counties, the office of state's
attorney in Griggs County would be vacant and the
Griggs County board of commissioners would be free to
appoint an attorney who is a qualified elector as state's
attorney until the next general election. An interesting
fact was that the person who was the Foster and Griggs
Counties state's attorney received the highest number of
votes for the position of state's attorney in Griggs County
for the period of time after which the joint powers
agreement expired. However, in the most recent
primary election, the question of whether the Griggs
County state's attorney should be appointed was
defeated. In addition, the Attorney General stated the
runnerup in the recent general election was not entitled
to assume the elective office when the high votegetter
was ineligible or not qualified to serve.

Testimony and Discussion

The commission was informed that three counties do
not have a state's attorney who is an elector of that
county. The counties are in different parts of the state.
The difficulty with having a resident state's attorney is
similar to meeting the residency requirement for other
elected positions. The commission received testimony
on two instances of particular concern. First, in one
county the state's attorney is appointed and is a member
of an out-of-state law firm. Second, a state's attorney
could run for the purpose of appointing an assistant
state's attorney to do the work of state's attorney.

Despite these two concerns, the commission was
informed that the present law works well even when
there is not a resident attorney in the county who can or
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wants to run for the position of state's attorney. The
present laws that allow a county to appoint a state's
attorney are relatively new. The North Dakota State's
Attorneys Association testified that these laws may need
minor changes to address particular problems but as a
whole address the vast majority of issues. In addition,
the association was in favor of retaining the county-
based system instead of moving to a state-based
system.

REPORT ON COUNTY DOCUMENT
PRESERVATION FUNDS
History

In 2005 the Legislative Assembly enacted Senate Bill
No. 2024. The bill removed the June 30, 2005,
expiration date for the document preservation fund and
continued the additional fees imposed for the purpose of
funding the document preservation fund. Revenue in the
fund may be used only for contracting for and
purchasing equipment and software for a document
preservation, storage, and retrieval system; training
employees to operate the system; maintaining and
updating the system; and contracting for offsite storage
of microfilm or electronic duplicates of documents for the
county recorder's office. The bill required each recorder,
before March 1 of each even-numbered year, to prepare
a report that specifies how the county used the county's
document preservation funds during the preceding two
fiscal years, how the county's use of the document
preservation funds has furthered the goal of document
preservation, and the county's general strategic plans for
its document preservation. The county reports must be
submitted to the North Dakota Association of Counties

for compilation and submission to the Legislative
Council.  Since 2005 the Legislative Council has
designated the Advisory Commission on Inter-

governmental Relations as the entity to receive the
reports.

The commission monitored the survey of county
recorders on the use of county document preservation
funds. On March 26, 2008, the commission received the
report from the Association of Counties on the use of
document preservation funds. The report provided
information on how each county used the county's
document preservation fund during the preceding two
fiscal years. Every county has continued the creation of
archival copies of each land record on microfiim. All
records are duplicated back to the very first records.
Fifty counties, compared to 46 counties two years ago,
have implemented one of five different automated
systems of land record management.  Thirty-three
counties use the system provided by Computer Software
Associates. Forty-five counties, compared to
40 counties two years ago, have linked the county
automated system into one central repository. The joint
repository allows duplicate electronic images of each
record to be immediately sent to a backup server in
Fargo for the image to be published on the World Wide
Web and for an automatic copy of the image to be
placed in archival microfim storage. All but four
counties need books for old records.



AGRICULTURE COMMITTEE

The Agriculture Committee was assigned one study.
Senate Bill No. 2139 (2007) directed a study of North
Dakota Century Code provisions, which relate to
agriculture, for the purposes of eliminating provisions
that are irrelevant or duplicative, clarifying provisions that
are inconsistent or unclear in their intent and direction,
and rearranging provisions in a logical order.

The committee also was directed to receive a report
from the State Board of Agricultural Research and
Education regarding its annual evaluation of research
activities and expenditures.

Committee members were Representatives Phillip
Mueller (Chairman), Tracy Boe, Mike Brandenburg,
Rodney J. Froelich, Curt Hofstad, Dennis Johnson,
Joyce Kingsbury, Dorvan Solberg, and Gerry Uglem and
Senators Arthur H. Behm, Bill Bowman, Robert S.
Erbele, Tim Flakoll, Ryan M. Taylor, and Terry M.
Wanzek.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2008. The Council accepted the report for
submission to the 61% Legislative Assembly.

NORTH DAKOTA CENTURY CODE

PROVISIONS RELATING TO AGRICULTURE

The following table identifies North Dakota Century
Code (NDCC) provisions that specifically relate to
agriculture:

NDCC
Citation Chapter Heading
Title 4 Agriculture
4-01 Agriculture Commissioner
4-02 Agricultural Fair Associations
4-02.1 State Fair Association
4-05.1 Agricultural Experiment Station and Agricultural
Research
4-08 County Agent
4-09 State Seed Department
4-09.1 Inspections and Grading of Agricultural Commodities
4-10 Inspection and Grading of Potatoes and Other Produce
4-10.1 Potato Industry Promotion Act
4-10.2 Oilseed Industry Promotion
4-10.3 Dry Bean Industry Promotion
4-10.4 Barley
4-10.5 Soybean Council
4-10.6 Corn Industry Promotion
4-10.7 Dry Pea and Lentil Council
4-11 Regulation of Wholesale Potato Dealers
4-11.1 Potato Production Contracts
4-12.1 Honey Promotion Act
4-12.2 Beekeeping
4-13.1 Turkey Promotion Act
4-13.2 Poultry Division
4-14 Unfair Discrimination in Purchase of Farm Products
4-14.1 Agriculturally Derived Fuel Tax Fund
4-14.2 Northern Crops Institute
4-16 Eradication of Gophers, Rabbits, and Crows
4-18.1 Milk Marketing Board
4-19 Forestry and Tree Distribution
4-21 Tree Bounty
4-21.1 Nurseries and Nursery Stock
4-21.2 Trees for North Dakota Program
4-22 Soil Conservation Districts Law
4-23 Agricultural Conservation and Adjustment Law
4-24 Miscellaneous
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4-25 Seed Sales Regulations

4-26 Seed Potato Act

4-27 Dairy Promotion Commission

4-28 North Dakota State Wheat Commission

4-30 Dairy Products Regulations

4-32 Interstate Pest Control Compact

4-33 Plant Pests

4-34 Beef Promotion Act

4-35 Pesticide Act

4-35.1 Chemigation Regulation

4-35.2 Pesticide and Pesticide Container Disposal

4-36 Agricultural Development Act

4-37 Agriculture in the Classroom

4-38 Organic Foods Standards

4-39 Cultivated Ginseng

4-40 Crop Protection Products

4-41 Industrial Hemp

4-42 Seeds and Crops Inspection and Analysis

4-43 Meatpacking Plant Assistance

Title 6 Banks and Banking

6-09.8 Beginning Farmer Loan Guarantee Program

6-09.9 Family Farm Survival Act

6-09.10 Credit Review Board and Agricultural Mediation

6-09.11 Financial Assistance for Family Farmers

6-09.13 Agriculture Partnership in Assisting Community
Expansion

Title 10 Corporations

10-06.1 Corporate or Limited Liability Company Farming

Title 19 Foods, Drugs, Oils, and Compounds

19-05.1 Food Donated to Charity

19-06.1 Honey

19-07 Eggs

19-13.1 North Dakota Commercial Feed Law

19-14 Livestock Medicine

19-17 Flour and Bread Standards

19-18 Pesticide Registration

19-20.1 Fertilizer and Soil Conditioner Law

19-20.2 Anhydrous Ammonia Facilities

19-21 Labeling of Hazardous Substances

19-22 Labeling of Potatoes as to Grade

19-22.1 Sale of Artificially Colored Potatoes

Title 35 Liens

35-05 Crop Mortgages

35-06 Pledge

35-17 Agister’s Lien

35-30 Agricultural Processor’s Lien

35-31 Agricultural Supplier’s Lien

Title 36 Livestock

36-01 State Board of Animal Health

36-04 Livestock Dealers

36-05 Livestock Auction Markets

36-05.1 Satellite Video Livestock Auction Markets

36-06 Purchase of Livestock by Packing Plants

36-07 Rendering Plants

36-08 Cooperative Grazing Associations

36-09 Brands and Marks

36-11 Trespass of Livestock

36-12 Herding and Driving

36-13 Estrays

36-14 Contagious and Infectious Diseases Generally

36-14.1 Hog Cholera

36-15 Bovine Tuberculosis and Brucellosis

36-21 General Provisions

36-21.1 Humane Treatment of Animals

36-22 Estray Inspection

36-24 Meat Inspection

36-25 Farmed Elk

OBJECTIVES AND SCOPE OF

COMMITTEE'S EFFORTS

The committee reviewed the 94 chapters listed above
and concluded that it would be appropriate to




consolidate the laws pertaining to agriculture under one
titte. The committee also concluded that the nature and
extent of the rewrite made amending current sections of
the North Dakota Century Code virtually impossible.
Therefore, the committee directed that the rewrite create
a new title that could accommodate the vast array of
listed subjects and concepts in an organized and
comprehensible fashion.

The committee focused its efforts on the
12 commodity boards and commissions, as well as the
noxious weed laws. The committee opted to place the
proposed chapters pertaining to the commodity boards
and commissions into one bill draft and to place all
sections pertaining to noxious weeds into a separate bill
draft.

The committee recognized that within its study direc-
tive, the committee would have to rewrite laws that were
irrelevant, duplicative, inconsistent, illogically arranged,
or unclear in their intent and direction. The committee
also determined that an equally important objective was
to ensure that the rewritten sections accurately reflected
the manner in which business was conducted. The
ultimate objective was to present a bill that would clearly
indicate rights, duties, obligations, and consequences
with respect to the agriculture laws of this state.

OMITTED PROVISIONS

During the study, the committee determined that a
number of North Dakota Century Code sections were
unnecessary or duplicative of other provisions. The
committee consequently directed that those sections be
omitted from the proposed new title. The following table
lists the sections repealed by omission and the reason
for that action:

Subject - NDCC Section Rationale for Omission

Potatoes

4-10.1-01 Unnecessary
4-10.1-10 Unnecessary
4-10.1-11 Repealed in 1975
4-10.1-14 Duplicative
4-10.1-17 Duplicative
Oilseeds

4-10.2-13 Duplicative
4-10.2-12 Repealed in 1991
Dry beans

4-10.3-12 Repealed in 1991
4-10.3-14 Repealed in 1991
Barley

4-10.4-13 Duplicative
Soybeans

4-10.5-07 (Portions pertaining to Unnecessary

designated handler certificates)

4-10.5-08 Repealed in 1997
4-10.5-09 Unnecessary
4-10.5-13 Duplicative
Corn

4-10.6-07 Unnecessary
4-10.6-13 Duplicative
4-10.6-15 Duplicative
Dry peas and lentils

4-10.7-13 Duplicative
4-10.7-16 Duplicative
Honey

4-12.1-06 Duplicative
Turkeys

4-13.1-01 Unnecessary
4-13.1-11 Duplicative
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Dairy

4-27-01 Unnecessary
4-27-09 Unnecessary
4-27-10 Repealed in 2005
4-27-11 Unnecessary
Beef

4-34-12 Unnecessary
Noxious weeds

63-01.1-03.2 Unnecessary
63-01.1-04.2 Repealed in 2005
63-01.1-05.1 Duplicative
63-01.1-06.1 Repealed in 1993
63-01.1-06.2 Repealed in 1993
63-01.1-06.3 Repealed in 1993
63-01.1-06.4 Repealed in 1993
63-01.1-06.5 Repealed in 1993
63-01.1-06.6 Repealed in 1993
63-01.1-07 Repealed in 1979
63-01.1-10 Repealed in 1981
63-01.1-11 Repealed in 1981
63-01.1-12.2 Unworkable
63-01.1-13.1 Repealed in 1993
63-01.1-16 Repealed in 1993
63-01.1-17 Repealed in 1993
63-01.1-19 Duplicative
63-01.1-20 Duplicative
63-01.1-21 Duplicative
63-01.1-22 Duplicative
63-01.1-23 Duplicative
63-01.1-24 Duplicative
63-01.1-25 Duplicative

CROSS-REFERENCE TABLE -

AGRICULTURAL COMMODITIES
The following table sets forth current North Dakota
Century Code sections and their placement in the
proposed Title 4.1:

Commodity -
Present NDCC Section Proposed NDCC Section
Potatoes
4-10.1-02 4.1-10-07
4-10.1-03 4.1-10-01
4-10.1-04 4.1-10-03
4.1-10-04
4-10.1-05 4.1-10-02
4-10.1-06 4.1-10-05
4.1-10-06
4-10.1-07 4.1-10-14
4-10.1-08 4.1-10-07
4.1-10-08
4-10.1-09 4.1-10-09
4.1-10-10
4.1-10-11
4.1-10-12
4.1-10-15
4-10.1-12 4.1-10-13
4-10.1-13 4.1-10-16
4-10.1-15 4.1-10-17
4-10.1-16 4.1-10-12
Oilseeds
4-10.2-01 4.1-09-13
4-10.2-02 4.1-09-01
4-10.2-03 4.1-09-04
4.1-09-05
4.1-09-06
4.1-09-07
4.1-09-08
4-10.2-04 4.1-09-02
4-10.2-04.1 4.1-09-03
4-10.2-05 4.1-09-10
4.1-09-11
4.1-09-12
4-10.2-06 4.1-09-21
4-10.2-07 4.1-09-13
4.1-09-14




4-10.2-08

4-10.2-09

4-10.2-10
4-10.2-11
Dry beans
4-10.3-01
4-10.3-02
4-10.3-03

4-10.3-04
4-10.3-05

4-10.3-06
4-10.3-07
4-10.3-08

4-10.3-09

4-10.3-10

Barley

4-10.4-01
4-10.4-02
4-10.4-03

4-10.4-04
4-10.4-05

4-10.4-06
4-10.4-07

4-10.4-08

4-10.4-09

4-10.4-10
4-10.4-11
4-10.4-12
4-10.4-14
Soybeans
4-10.5-01
4-10.5-02

4-10.5-03
4-10.5-04

4-10.5-05
4-10.5-06

4-10.5-07

4-10.5-10
4-10.5-11
4-10.5-14
Corn

4-10.6-01

4.1-09-15
4.1-09-16
4.1-09-17
4.1-09-18
4.1-09-22
4.1-09-19
4.1-09-20
4.1-09-23
4.1-09-24

4.1-06-10
4.1-06-01
4.1-06-03
4.1-06-04
4.1-06-02
4.1-06-06
4.1-06-07
4.1-06-08
4.1-06-17
4.1-06-09
4.1-06-11
4.1-06-12
4.1-06-13
4.1-06-14
4.1-06-18
4.1-06-10
4.1-06-15
4.1-06-16
4.1-06-14
4.1-06-19
4.1-06-20

4.1-02-01
4.1-02-10
4.1-02-03
4.1-02-04
4.1-02-05
4.1-02-02
4.1-02-07
4.1-02-08
4.1-02-09
4.1-02-18
4.1-02-10
4.1-02-11
4.1-02-12
4.1-02-13
4.1-02-14
4.1-02-15
4.1-02-19
4.1-02-11
4.1-02-16
4.1-02-17
4.1-02-20
4.1-02-10
4.1-02-14
4.1-02-21

4.1-11-01
4.1-11-03
4.1-11-04
4.1-11-05
4.1-11-02
4.1-11-07
4.1-11-08
4.1-11-09
4.1-11-09
4.1-11-10
4.1-11-11
4.1-11-12
4.1-11-13
4.1-11-14
4.1-11-15
4.1-11-09
4.1-11-14
4.1-11-16

4.1-04-01
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4-10.6-02

4-10.6-03
4-10.6-04

4-10.6-05
4-10.6-06
4-10.6-08
4-10.6-09

4-10.6-10

4-10.6-11

4-10.6-12
4-10.6-16
Dry peas and lentils
4-10.7-01
4-10.7-02
4-10.7-03

4-10.7-04
4-10.7-05

4-10.7-06
4-10.7-07

4-10.7-08
4-10.7-09
4-10.7-10

4-10.7-11

4-10.7-12
4-10.7-14
4-10.7-15
4-10.7-17
Honey

4-12.1-01

4-12.1-02

4-12.1-03
4-12.1-04
4-12.1-05
4-12.1-07
4-12.1-08
4-12.1-09
Turkeys

4-13.1-02

4-13.1-03
4-13.1-04

4-13.1-05
4-13.1-06

4-13.1-07
4-13.1-08
4-13.1-09
4-13.1-10
4-13.1-12
4-13.1-13
Dairy
4-27-02
4-27-03
4-27-04

4-27-05

4.1-04-03
4.1-04-04
4.1-04-02
4.1-04-06
4.1-04-07
4.1-04-16
4.1-04-08
4.1-04-10
4.1-04-11
4.1-04-12
4.1-04-11
4.1-04-12
4.1-04-15
4.1-04-17
4.1-04-09
4.1-04-13
4.1-04-14
4.1-04-18
4.1-04-19

4.1-07-01
4.1-07-03
4.1-07-04
4.1-07-05
4.1-07-02
4.1-07-07
4.1-07-08
4.1-07-17
4.1-07-09
4.1-07-10
4.1-07-11
4.1-07-12
4.1-07-13
4.1-07-14
4.1-07-10
4.1-07-15
4.1-07-16
4.1-07-19
4.1-07-14
4.1-07-18
4.1-07-20

4.1-08-01
4.1-08-06
4.1-08-02
4.1-08-03
4.1-08-05
4.1-08-04
4.1-08-03
4.1-08-07
4.1-08-08
4.1-08-09

4.1-12-01
4.1-12-09
4.1-12-02
4.1-12-03
4.1-12-05
4.1-12-08
4.1-12-04
4.1-12-10
4.1-12-07
4.1-12-10
4.1-12-06
4.1-12-11
4.1-12-05
4.1-12-12

4.1-05-07
4.1-05-01
4.1-05-02
4.1-05-03
4.1-05-04
4.1-05-05
4.1-05-06
4.1-05-07




4-27-06 4.1-05-08 63-01.1-05 Section 10
4.1-05-09 63-01.1-06 Section 15
4.1-05-12 Section 16
4.1-05-14 Section 17
4-27-07 4.1-05-10 63-01.1-07.1 Section 19
4-27-08 4.1-05-11 63-01.1-07.2 Section 21
4-27-12 4.1-05-15 63-01.1-07.3 Section 20
Wheat 63-01.1-07.4 Section 22
4-28-01 4.1-13-14 63-01.1-07.5 Section 25
4-28-02 4.1-13-01 63-01.1-07.6 Section 17
4-28-03 4.1-13-03 Section 26
4.1-13-04 63-01.1-08 Section 29
4.1-13-05 63-01.1-09 Section 10
4.1-13-06 63-01.1-10.1 Section 18
4.1-13-07 63-01.1-12 Section 31
4.1-13-08 63-01.1-12.1 Section 30
4.1-13-09 63-01.1-13 Section 27
4.1-13-10 Section 28
4.1-13-19 63-01.1-14 Section 28
4-28-04 4.1-13-02 63-01.1-15 Section 30
4-28-05 4.1-13-11 Section 31
4.1-13-12 Section 32
4.1-13-25 63-01.1-18 Section 33
4-28-06 4.1-13-13
4.1-13-14
4-28-07 4.1-13-14 CROSS-REFERENCE TABLE
4-28-07.1 iﬂgig FOR PROPOSED SECTIONS -
4.1-13-18 AGRICULTURAL COMMODITIES
4.1-13-22 The following table sets forth the sections in the
ﬁ:g:gi proposed Title 4.1 and the Title 4 sections from which
4-28-08 4.1-13-17 they were derived:
4.1-13-20 =
4.1-13-21 Commodity -
4-28-09 4.1-13-26 Proposed NDCC Section Present NDCC Section
Beef Barley
4-34-01 4.1-03-10 4.1-02-01 4-10.4-01
4-34-02 4.1-03-01 4.1-02-02 4-10.4-04
4-34-03 4.1-03-02 4.1-02-03 4-10.4-03
4.1-03-03 4.1-02-04 4-10.4-03
4.1-03-04 4.1-02-05 4-10.4-03
4-34-04 4.1-03-02 4.1-02-06 New concept
4-34-05 4.1-03-05 4.1-02-07 4-10.4-05
4.1-03-07 4.1-02-08 4-10.4-05
4.1-03-09 4.1-02-09 4-10.4-05
4.1-03-10 4.1-02-10 4-10.4-02
4-34-06 4.1-03-06 4-10.4-07
4.1-03-07 4-10.4-11
4-34-07 4.1-03-08 4.1-02-11 4-10.4-07
4-34-08 4.1-03-11 4-10.4-09
4-34-09 4.1-03-12 4.1-02-12 4-10.4-08
4-34-10 4.1-03-13 4.1-02-13 4-10.4-08
4.1-03-16 4.1-02-14 4-10.4-08
4-34-11 4.1-03-17 4-10.4-12
4-34-13 4.1-03-15 4.1-02-15 4-10.4-08
4.1-03-18 4.1-02-16 4-10.4-09
4-34-14 4.1-03-14 4.1-02-17 4-10.4-09
4.1-02-18 4-10.4-06
4.1-02-19 4-10.4-08
CROSS-REFERENCE TABLE - 4.1-02-20 4-10.4-10
NOXIOUS WEEDS a0zl 4-104-14
The following table sets forth current North Dakota 4.1-03-01 4-34-02
Century Code sections that pertain to noxious weeds 4.1-03-02 i-gi-gi
and their placement in the noxious weed bill draft: 4.1.03-03 4-34.03
NDCC Section Noxious Weeds Bill Section 4.1-03-04 4-34-03
: 4.1-03-05 4-34-05
63-01.1-01 Section 3
63-01.1-02 Section 2 4.1-03-06 4-34-06
. 4.1-03-07 4-34-05
63-01.1-03 Section 5
Section 6 4.1-03-08 i-gi-gg
63-01.1-03.1 Section 8 bed bl
63-01.1-04 Section 7 4.1-03-09 4-34-05
. 4.1-03-10 4-34-01
63-01.1-04.1 Section 10 4-34-05
ssoLrons Sectons,
S 4.1-03-12 4-34-09
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4.1-03-13
4.1-03-14
4.1-03-15
4.1-03-16
4.1-03-17
4.1-03-18
Corn

4.1-04-01
4.1-04-02
4.1-04-03
4.1-04-04
4.1-04-05
4.1-04-06
4.1-04-07
4.1-04-08
4.1-04-09
4.1-04-10
4.1-04-11

4.1-04-12

4.1-04-13
4.1-04-14
4.1-04-15

4.1-04-16
4.1-04-17
4.1-04-18
4.1-04-19
Dry beans
4.1-06-01
4.1-06-02
4.1-06-03
4.1-06-04
4.1-06-05
4.1-06-06
4.1-06-07
4.1-06-08
4.1-06-09

4.1-06-10

4.1-06-11
4.1-06-12
4.1-06-13
4.1-06-14

4.1-06-15
4.1-06-16
4.1-06-17
4.1-06-18
4.1-06-19
4.1-06-20
Dairy

4.1-05-01
4.1-05-02
4.1-05-03
4.1-05-04
4.1-05-05
4.1-05-06
4.1-05-07

4.1-05-08
4.1-05-09
4.1-05-10
4.1-05-11
4.1-05-12
4.1-05-13
4.1-05-14
4.1-05-15
Dry peas and lentils
4.1-07-01
4.1-07-02
4.1-07-03
4.1-07-04
4.1-07-05
4.1-07-06
4.1-07-07

4-34-10
4-34-14
4-34-13
4-34-10
4-34-11
4-34-13

4-10.6-01
4-10.6-03
4-10.6-02
4-10.6-02
New concept
4-10.6-04
4-10.6-04
4-10.6-06
4-10.6-11
4-10.6-08
4-10.6-09
4-10.6-10
4-10.6-09
4-10.6-10
4-10.6-11
4-10.6-11
4-10.6-10
4-10.6-14
4-10.6-05
4-10.6-10
4-10.6-12
4-10.6-16

4-10.3-02
4-10.3-04
4-10.3-03
4-10.3-03
New concept
4-10.3-05
4-10.3-05
4-10.3-05
4-10.3-01
4-10.3-07
4-10.3-01
4-10.3-09
4-10.3-08
4-10.3-08
4-10.3-08
4-10.3-08
4-10.3-11
4-10.3-09
4-10.3-09
4-10.3-06
4-10.3-08
4-10.3-10
4-10.3-11

4-27-03
4-27-04
4-27-04
4-27-05
4-27-05
4-27-05
4-27-02
4-27-05
4-27-06
4-27-06
4-27-07
4-27-08
4-27-06
New concept
4-27-06
4-27-12

4-10.7-01
4-10.7-04
4-10.7-02
4-10.7-03
4-10.7-03
New concept
4-10.7-05
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4.1-07-08
4.1-07-09
4.1-07-10

4.1-07-11
4.1-07-12
4.1-07-13
4.1-07-14

4.1-07-15
4.1-07-16
4.1-07-17
4.1-07-18
4.1-07-19
4.1-07-20
Honey

4.1-08-01
4.1-08-02
4.1-08-03

4.1-08-04
4.1-08-05
4.1-08-06
4.1-08-07
4.1-08-08
4.1-08-09
Oilseeds
4.1-09-01
4.1-09-02
4.1-09-03
4.1-09-04
4.1-09-05
4.1-09-06
4.1-09-07
4.1-09-08
4.1-09-09
4.1-09-10
4.1-09-11
4.1-09-12
4.1-09-13

4.1-09-14

4.1-09-15
4.1-09-16
4.1-09-17
4.1-09-18

4.1-09-19
4.1-09-20
4.1-09-21
4.1-09-22
4.1-09-23
4.1-09-24
Potatoes
4.1-10-01
4.1-10-02
4.1-10-03
4.1-10-04
4.1-10-05
4.1-10-06
4.1-10-07

4.1-10-08
4.1-10-09
4.1-10-10
4.1-10-11
4.1-10-12

4.1-10-13
4.1-10-14
4.1-10-15
4.1-10-16
4.1-10-17
Soybeans
4.1-11-01
4.1-11-02
4.1-11-03

4-10.7-05
4-10.7-07
4-10.7-07
4-10.7-11
4-10.7-08
4-10.7-09
4-10.7-10
4-10.7-10
4-10.7-14
4-10.7-11
4-10.7-11
4-10.7-06
4-10.7-15
4-10.7-12
4-10.7-17

4-12.1-01
4-12.1-02
4-12.1-02
4-12.1-05
4-12.1-04
4-12.1-03
4-12.1-01
4-12.1-07
4-12.1-08
4-12.1-09

4-10.2-02
4-10.2-04
4-10.2-04.1
4-10.2-03
4-10.2-03
4-10.2-03
4-10.2-03
4-10.2-03
New concept
4-10.2-05
4-10.2-05
4-10.2-05
4-10.2-01
4-10.2-07
4-10.2-01
4-10.2-07
4-10.2-08
4-10.2-08
4-10.2-08
4-10.2-08
4-10.2-11
4-10.2-09
4-10.2-09
4-10.2-06
4-10.2-08
4-10.2-10
4-10.2-11

4-10.1-03
4-10.1-05
4-10.1-04
4-10.1-04
4-10.1-06
4-10.1-06
4-10.1-02
4-10.1-08
4-10.1-08
4-10.1-09
4-10.1-09
4-10.1-09
4-10.1-09
4-10.1-16
4-10.1-12
4-10.1-07
4-10.1-09
4-10.1-13
4-10.1-15

4-10.5-01
4-10.5-03
4-10.5-02




4.1-11-04 4-10.5-02
4.1-11-05 4-10.5-02
4.1-11-06 New concept
4.1-11-07 4-10.5-04
4.1-11-08 4-10.5-04
4.1-11-09 4-10.5-05
4-10.5-06
4-10.5-10
4.1-11-10 4-10.5-06
4.1-11-11 4-10.5-07
4.1-11-12 4-10.5-07
4.1-11-13 4-10.5-07
4.1-11-14 4-10.5-07
4-10.5-11
4.1-11-15 4-10.5-07
4.1-11-16 4-10.5-14
Turkeys
4.1-12-01 4-13.1-02
4.1-12-02 4-13.1-03
4.1-12-03 4-13.1-04
4.1-12-04 4-13.1-06
4.1-12-05 4-13.1-04
4-13.1-12
4.1-12-06 4-13.1-09
4.1-12-07 4-13.1-07
4.1-12-08 4-13.1-05
4.1-12-09 4.13.1-02
4.1-12-10 4-13.1-06
4-13.1-08
4.1-12-11 4-13.1-10
4.1-12-12 4-13.1-13
Wheat
4.1-13-01 4-28-02
4.1-13-02 4-28-04
4.1-13-03 4-28-03
4.1-13-04 4-28-03
4.1-13-05 4-28-03
4.1-13-06 4-28-03
4.1-13-07 4-28-03
4.1-13-08 4-28-03
4.1-13-09 4-28-03
4.1-13-10 4-28-03
4.1-13-11 4-28-05
4.1-13-12 4-28-05
4.1-13-13 4-28-06
4.1-13-14 4-28-01
4-28-06
4-28-07
4.1-13-15 4-28-07.1
4.1-13-16 4-28-07.1
4.1-13-17 4-28-08
4.1-13-18 4-28-07.1
4.1-13-19 4-28-03
4.1-13-20 4-28-08
4.1-13-21 4-28-08
4.1-13-22 4-28-07.1
4.1-13-23 4-28-07.1
4.1-13-24 4-28-07.1
4.1-13-25 4-28-05
4.1-13-26 4-28-09

CROSS-REFERENCE TABLE FOR

PROPOSED SECTIONS - NOXIOUS WEEDS

The following table sets forth the sections in the
noxious weed bill draft and the Title 4 sections from
which they were derived:

Noxious Weeds Bill Section NDCC Section
Section 2 63-01.1-02
Section 3 63-01.1-01
Section 4 63-01.1-03
63-01.1-08
Section 5 63-01.1-03
Section 6 63-01.1-03
Section 7 63-01.1-04
Section 8 63-01.1-03.1
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Section 9 63-01.1-04.3
Section 10 63-01.1-04.1
63-01.1-05
63-01.1-09
Section 11 63-01.1-04.4
Section 12 63-01.1-04
Section 13 63-01.1-04.3
Section 14 63-01.1-04.1
Section 15 63-01.1-06
Section 16 63-01.1-06
Section 17 63-01.1-06
Section 18 63-01.1-10.1
Section 19 63-01.1-07.1
Section 20 63-01.1-07.3
Section 21 63-01.1-07.2
Section 22 63-01.1-07.4
Section 23 63-01.1-07.1
Section 24 63-01.1-07.3
Section 25 63-01.1-07.5
Section 26 63-01.1-07.6
Section 27 63-01.1-13
Section 28 63-01.1-13
63-01.1-14
Section 29 63-01.1-08
Section 30 63-01.1-12.1
63-01.1-15
Section 31 63-01.1-12
63-01.1-15
Section 32 63-01.1-15
Section 33 63-01.1-18

COMMITTEE RECOMMENDATIONS

The committee recommends House Bill No. 1025 to
rewrite those portions of the North Dakota Century Code
that relate to the North Dakota Barley Council and
assessments, the North Dakota Beef Commission and
assessments, the North Dakota Corn Utilization Council
and assessments, the North Dakota Dairy Promotion
Commission and assessments, the North Dakota Dry
Bean Council and assessments, the North Dakota Dry
Pea and Lentil Council and assessments, the North
Dakota Honey assessments, the North Dakota Oilseed
Council and assessments, the North Dakota Potato
Council and assessments, the North Dakota Soybean
Council and assessments, the North Dakota Turkey
assessments, and the North Dakota State Wheat
Commission and assessments.

The committee recommends House Bill No. 1026 to
rewrite those portions of the North Dakota Century Code
that relate to noxious weeds.

The committee recommends House Concurrent
Resolution No. 3001 directing the Legislative Council to
continue its study and rewrite of North Dakota Century
Code sections that pertain to agriculture.

MISCELLANEOUS

The committee received a report from the State
Board of Agricultural Research and Education. In
accordance with NDCC Section 4-05.1-19, the board
examined adverse economic impacts on crops and
livestock, developed ongoing strategies for the provision
of research solutions and resources to negate such
adverse economic impacts, and developed ongoing
strategies for the dissemination of research information
through the Extension Service. The board also
established the 2009 priorities for both the Agricultural
Experiment Station and the North Dakota State
University Extension Service.




BUDGET AND FINANCE COMMITTEE

The Budget and Finance Committee was created and
assigned the following responsibilities by the Legislative
Council chairman:

e Monitor the status of state revenues and

expenditures for the 2007-09 biennium.

e Receive input from major state agencies
regarding the status of their budgets and changes
in federal funds.

e Receive information from major state agencies
regarding anticipated program changes, costs to
continue, and other budget needs for the 2009-11
biennium, including elementary and secondary
education, higher education, human services,
corrections, and transportation.

e Receive information on any deferred maintenance
issues relating to facilities and other infrastructure
throughout state government.

e Review current budget forms and guidelines,
consider any appropriate changes, and provide a
recommendation to the Budget Section.

e Receive input from industry and academic
representatives on the status of the state's
economy, state revenue impact, and expectations
for the 2009-11 biennium.

e Receive information from the economic
forecasting consultant under contract with the
state on the state's economy, including strengths
and weaknesses, and provide input to the
consultant on the development of the July 2008
revised general fund revenue forecast for the
2007-09 biennium and the preliminary forecast for
the 2009-11 biennium.

e Receive the July 2008 revised general fund
revenue forecast.

e Review projected revenues, expenditures, and
fund balances of major state funds.

e Review preliminary information on 2009-11
biennium estimated revenues and appropriation
requirements, including cost-to-continue items.

e Discuss possible legislative initiatives that would
affect the budget.

e Discuss possible methods of returning excess
revenues to North Dakota taxpayers.

o |dentify key budget issues for the 2009 legislative
session.

e As appropriate, make recommendations to the
Legislative Council.

Committee members were Representatives Al
Carlson (Chairman), Ole Aarsvold, Rick Berg, Merle
Boucher, Jeff Delzer, Bob Martinson, Bob Skarphol, Ken
Svedjan, and Clark Wiliams and Senators Randel
Christmann, Tony Grindberg, Ray Holmberg, Elroy N.
Lindaas, David O'Connell, Larry J. Robinson, and Bob
Stenehjem.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2008. The Council accepted the report for
submission to the 61% Legislative Assembly.
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NORTH DAKOTA'S BUDGETING PROCESS
The committee reviewed North Dakota's budgeting
process and constitutional and statutory provisions
relating to the state budget, including Article V,
Section 7, of the Constitution of North Dakota relating to
the powers of the Governor; Article X, Section 12, of the
Constitution of North Dakota relating to legislative
appropriations; North Dakota Century Code (NDCC)
Sections 54-35-12 through 54-35-14 relating to the
powers of the legislative budget analyst and auditor; and
Chapter 54-44.1 relating to the office of the budget.

The committee learned the budget preparation
process begins at the beginning of each even-numbered
year by the Governor releasing instructions and
guidelines to state agencies for the preparation of their
budget requests for the upcoming biennium. Preliminary
information is received in April on buildings and
infrastructure of state agencies and is used for building
and infrastructure formulas. The statutory deadline for
agencies to submit their budget requests is July 15;
however, the Office of Management and Budget (OMB)
often grants extensions to agencies allowing them to
include the most current information in the preparation of
their budget request. In 2008 most large agencies did
not submit their budget requests until the end of October
or early November.

After each agency's budget request has been
submitted and certified by OMB, a budget hearing may
be held on the agency's budget request if the agency
requests a hearing.

At the Legislative Assembly's organizational session
in December of each even-numbered year, the Governor
presents the executive budget recommendation for the
next biennium to the Legislative Assembly. The Office of
Management and Budget introduces bills to provide for
the revenue and appropriation levels recommended in
the Governor's budget. Individual legislators may also
introduce bills affecting state revenues or an
appropriation for an agency. As it develops the
legislative budget, the Legislative Assembly considers
the Governor's recommendations and information
received through public hearings held in each chamber
on each appropriation and revenue bill. Each bill having
an appropriation of $5,000 or more, or a bill with a fiscal
note indicating a fiscal impact of $50,000 on an agency's
appropriation is by rule required to be referred to the
Appropriations Committee. The Legislative Assembly
approves the final state budget for the upcoming
biennium by the end of the regular session, usually in
April of the odd-numbered year.

REVENUE PROJECTION PROCESS
The committee reviewed North Dakota's revenue
projection process and learned the executive budget
office has primary authority for revenue forecasting in
North Dakota. Historically, during each biennium, OMB
issues three revenue forecasts:



e June preliminary revenue forecast - Issued in the
even-numbered year prior to the start of the
legislative session.

e December executive budget revenue forecast -
Presented along with the executive budget
recommendations to the Budget Section and to
the organizational session of the Legislative
Assembly.

o February revised revenue forecast - Presented in
February prior to crossover during the legislative
session at which time the forecast is reviewed by
legislative leadership, Appropriations Committee
members, and Finance and Taxation Committee
members of both houses. The Appropriations
Committees by motion approve the revised
revenue forecast which is then used as the
"official" legislative revenue forecast.

The Office of Management and Budget contracts with
Moody's Economy.com to provide economic projections
for the state of North Dakota.

Moody's Economy.com provides tax-based forecasts
for each of the major taxable sectors. Reports prepared
by Moody's Economy.com include analyses and
forecasts of sweet crude oil prices and North Dakota's
major crops and livestock, including farm income and
cash receipts for livestock and products.

The Tax Department is responsible for the basic
methodology for forecasting the following general fund
tax types--sales, motor vehicle excise, individual income,
corporation income, financial institution, oil extraction, oil
and gas production, cigarette and tobacco, coal
conversion, and wholesale liquor taxes. The Office of
Management and Budget projects interest income and
departmental collections categories of the revenue
forecast. The revenue forecasting process includes the
following steps:

e At the start of each of the three forecasts, the Tax
Department updates the historical tax base
statistics and provides the results to Moody's
Economy.com.

e Moody's Economy.com processes the historical
data through forecasting models, adjusting and
updating forecast equations or "drivers" as
needed.

e The Tax Department and OMB participate in
conference calls with Moody's Economy.com to
discuss views on the United States and North
Dakota economies.

e Moody's Economy.com creates North Dakota's
tax-based forecasts for each of the next three
fiscal years.

e The Office of Management and Budget schedules
a meeting of its Revenue Advisory Committee to
review the tax-based forecasts and make any
modifications as determined by the committee.
The Revenue Advisory Committee includes
representatives of the major economic sectors
and two legislators.

e The Tax Department applies the appropriate tax
rates and statutory distributions through the use of
in-house tax revenue models to produce the tax
revenue forecast, which is supplied to OMB.
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2007-09 BIENNIUM BUDGET INFORMATION
Status of the General Fund and
Selected Other Funds

The committee received the following schedule
regarding the actual July 1, 2007, beginning balance of
selected funds compared to estimates made at the close
of the 2007 Legislative Assembly:

Additional
April 2007 Actual Funds
Forecast Balance Available
Beginning balance -
July 1, 2007
General fund $218,350,170(%$295,541,176|$77,191,006
Budget stabilization 200,000,000| 200,000,000 0
fund
Permanent oil tax trust | 136,666,681| 143,270,662 6,603,981
fund
Total $555,016,851|$638,811,838|$83,794,987

The committee learned that the $77 million of
additional general fund money available on July 1, 2007,
was the result of revenues exceeding projections by
$74 million and 2005-07 general fund unspent
appropriation authority (turnback) being approximately
$3.1 million more than the $10 million anticipated during
the legislative session.

At each meeting, the committee received information
on the status of the general fund and permanent oil tax
trust fund. The following schedule shows the status of
the general fund for the 2007-09 biennium as of
September 30, 2008:

July 1, 2007, balance
Estimated revenues

$295,541,176
2,634,848,870

Estimated available funds
Appropriations

$2,930,390,046
(2,461,973,956)

Estimated June 30, 2009, balance $468,416,090

The committee learned that through September 2008
general fund revenues exceeded the legislative forecast
by $247.8 million or 17.9 percent. Major variances
related to sales tax and individual and corporate income
tax categories. Compared to the July 2008 forecast,
revenues through September 2008 exceeded estimates
by approximately $14.5 million.

The committee received the July 2008 revised
general fund revenue forecast for the 2007-09 biennium.
The committee learned that 2007-09 general fund
ongoing revenues, excluding transfers, are anticipated to
total $2.421 billion, $363 million or 17.6 percent more
than the $2.058 billion anticipated by the
2007 Legislative Assembly.

The following schedule shows the status of the
permanent oil tax trust fund for the 2007-09 biennium
as of September 30, 2008:

July 1, 2007, balance $143,270,662

Estimated revenues 634,601,015
Estimated available funds $777,871,677
Appropriations (145,716,541)

Estimated June 30, 2009, balance $632,155,136




The committee received information on the budget
stabilization fund. The committee learned at the end of
the 2003-05 biennium, $99,472,631 was transferred to
the budget stabilization fund from the general fund and
at the end of the 2005-07 biennium, $100,527,369 was
transferred to the budget stabilization fund. The current
balance in the budget stabilization fund is $200 million.

The committee learned that House Bill No. 1429
(2007) increased effective July 1, 2009, the maximum
balance allowed in the budget stabilization fund from
5 percent to 10 percent of the general fund budget
approved by the most recent session of the Legislative
Assembly. Pursuant to NDCC Section 54-27.2-02, the
budget stabilization fund transfer occurs at the end of the
biennium after cancellation of unexpended
appropriations under Section 54-44.1-11. Section
54-44.1-11 states that appropriations cancel 30 days
after the close of each biennial period. The close of the
2007-09 biennium is June 30, 2009; therefore, 30 days
later is July 30, 2009. Because Section 2 of House Bill
No. 1429 becomes effective on July 1, 2009, the
provisions of the bill will affect the budget stabilization
fund transfers occurring at the end of the 2007-09
biennium.  The committee learned that if 2009-11
biennium general fund appropriations increase by
10.8 percent, which is the average biennial percentage
increase for the last 10 years, an additional $72.8 million
would be transferred to the budget stabilization fund at
the end of the 2007-09 biennium under current law
resulting in a June 30, 2009, balance of $272.8 million in
the fund.

North Dakota Economy

The committee reviewed economic statistics and
economic projections for North Dakota. The committee
received information from the University of North Dakota
Bureau of Business and Economics Research, North
Dakota State University Department of Agriculture and
Applied Economics, Job Service North Dakota,
Department of Mineral Resources of the Industrial
Commission, Department of Financial Institutions, Wheat
Commission, and the Stockmen's Association. The
committee also reviewed a history of state revenues and
appropriations compared to selected economic
indicators since 1971.

The committee learned that:

e The economic indicators that most closely predict
general fund revenue collections include gross
state product and personal income.

e North Dakota nonfarm personal income is
anticipated to increase by approximately 3 percent
each year for the next three years.

e Wheat prices are anticipated to decrease from
$8.57 per bushel for the 2007-08 crop year to
$6.74 for the 2010-11 crop year.

e |[taly imported the most United States durum and
Japan imported the most United States spring
wheat for the 2007-08 marketing year.

e The United States feed grain cost per steer in
2008 exceeds $280 compared to approximately
$130 in 2006.
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¢ Employment in the state increased by 27,433 jobs
or 8.7 percent during the past five years.

e North Dakota ranks 49" in the number of home
foreclosures nationwide.

Oil-Related Information

The committee received information on oil production
and prices during the 2007-09 biennium. North Dakota
oil prices ranged from $61 per barrel in July 2007 to a
high of $136 per barrel in July 2008 to $52 on
October 31, 2008. Oil production began the biennium at
124,000 barrels per day and has steadily increased to
185,000 barrels per day in October 2008.

In August 2008 North Dakota had 80 oil rigs
operating within the state. Each oil rig can drill
approximately 10 wells per year, and the cost of each
well drilled averages $5.8 million.

The committee learned that North Dakota had been
experiencing oil pipeline capacity limitations resulting in
price discounts for North Dakota-produced oil. For the
period December 2005 through June 2008, the
committee learned that oil discounts had resulted in the
loss of an estimated $19.1 million of oil-related tax
revenue and that the estimated average discounts
ranged from no discount to discounts of over $11 per
barrel. The Industrial Commission anticipates any North
Dakota oil production over 160,000 barrels per day will
be discounted due to oil pipeline capacity limitations.
Because of pipeline capacity limitations, more oil is now
being transported by rail. The committee learned it costs
approximately $1to $2 per barrel to transport oil by
pipeline to Minnesota compared to a cost of
approximately $13 per barrel to transfer oil by rail to
Oklahoma. The committee learned approximately five
years is needed to plan and construct an oil pipeline.

The committee received schedules of oil and gas tax
and mineral royalty allocations to cities and counties for
fiscal years 2004 through 2008 and through October 20,
2008, for fiscal year 2009. Total allocations for each
fiscal year (FY) have been:

FY 2004 $16,617,551
FY 2005 $22,317,470
FY 2006 $25,251,238
FY 2007 $27,634,797
FY 2008 $40,838,421

The committee received information on the actual
fiscal effect of provisions of Senate Bill No. 2178 (2007)
and House Bill No. 1044 (2007) relating to oil tax
distributions. The committee learned Senate Bill
No. 2178, which increased maximum county oil and gas
tax allocations by $1 million, is currently anticipated to
increase the counties' share and reduce state revenues
by $10.8 million for the 2007-09 biennium. House Bill
No. 1044, which increases the counties' share of oil and
gas tax collections beginning the second year of the
2007-09 biennium is currently anticipated to increase the
counties' share and reduce state revenues by $5 million
for the 2007-09 biennium.

The committee learned the fiscal note for Senate Bill
No. 2178 indicated a $2 million increase in the counties'
share and a $2 million decrease in the state share of oil




and gas tax revenues. House Bill No. 1044 was
anticipated to increase the counties' share and reduce
the state share by $5.9 million.

For the 2009-11 biennium, it is anticipated that
provisions of these two bills will increase the counties
share and reduce state revenues by $22 million,
$12 million of which relates to provisions of Senate Bill
No. 2178 and $10 million relates to provisions of House
Bill No. 1044.

The committee received information on the oil and
gas tax agreement of the Three Affiliated Tribes -
Mandan, Hidatsa, and Arikara Nation and the state. The
committee learned the agreement was signed in
June 2008 and established a uniform taxation system for
oil and gas producers in the boundaries of the Fort
Berthold Indian Reservation. The agreement is effective
for production periods beginning July 1, 2008. The tax
rate for production on trust land and nontrust land is
5 percent for gross production tax and 6.5 percent for oil
extraction tax. The agreement provides that oil and gas
tax revenue from production on trust land be allocated
50 percent to the tribe and 50 percent to the state and
political subdivisions based on the statutory distribution
formulas. Oil and gas tax revenue from production on
nontrust lands will be allocated 20 percent to the tribe
and 80 percent to the state for gross production taxes
and 100 percent of oil extraction taxes to the state and
political subdivisions based on statutory distribution
formulas. The committee learned the agreement allows
the tribe to impose one-time fees totaling $100,000
relating to the siting of the well and use of the land.

The committee learned the new taxation structure
applies to oil produced from previously drilled wells only
during the term of the agreement; however, taxation of
oil from any new wells drilled during the effective dates
of the agreement apply for the life of the well under the
terms of the agreement.

Property Tax Income Tax Credits

The committee received information on property tax
income tax credits. The 2007 Legislative Assembly
approved Senate Bill No. 2032 creating for the 2007 and
2008 tax years an income tax credit for property taxes
paid by eligible individuals and corporations. The 2007
Legislative Assembly anticipated the income tax credits
would reduce tax collections by $112 million during the
2007-09 biennium--$101 million relating to individual
income tax and $11 million relating to corporate income
tax. The committee learned for the 2007 filing year
through September 2008, residential and agriculture-
related income tax credits totaling $36.9 million were
claimed by 149,057 taxpayers and $3.6 million of
commercial property tax income tax credits were claimed
by 14,319 taxpayers. In total, $40.4 million of income
tax credits were claimed by 162,376 taxpayers. Of
these, 6,053 taxpayers claimed the maximum credit
allowed. Based on credits claimed to date, the Tax
Department does not believe the total of $112 million in
credits originally anticipated to be claimed under the
program for the biennium will be realized.
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Status of Agency Expenditures

The committee received information on the status of
state agencies' 2007-09 biennium budgets, federal funds
and programmatic changes, agency compliance with
legislative intent, extraordinary repairs funding and
expenditures, and the status of one-time funding items.
Agencies directly reporting to the committee regarding
these items were the Information Technology
Department, Tax Department, Department of Public
Instruction, North Dakota University System, State
Department of Health, Department of Human Services,
Department of Corrections and Rehabilitation,
Department of Commerce, State Historical Society,
State Water Commission, and Department of
Transportation. The committee learned that:

e The Department of Public Instruction anticipates a
remaining balance of state aid formula per student
payments funding of approximately $730,000 for
the 2007-09 biennium.

e Higher education institutions are experiencing
budget shortfalls relating to the cost of utilities
during the 2007-09 biennium.

e The University System anticipates $1 million of
the $2.7 million appropriated from the permanent
oil tax trust fund for the Northern Tier Network will
not be needed during the 2007-09 biennium and
plans to request authority to continue the
appropriation for the 2009-11 biennium to pay for
Northern Tier Network maintenance costs for the
first year of the 2009-11 biennium.

e The State Department of Health anticipates
spending $1.4 million of the $2 million from the
general fund appropriated for the immunization
program transition.

e The Department of Human Services increased the
eligibility level for the children's health insurance
program from 140 to 150 percent of poverty
effective October 1, 2008.

e The State Water Commission anticipates
spending a total of $85 million on water projects
for the 2007-09 biennium.

e The Department of Transportation received
$240 million of federal highway construction funds
for the 2007 construction season, $19 million
more than the $221 million anticipated.

e The Department of Transportation has
experienced significant price increases in oil-
based materials, steel, concrete, equipment, and
other building materials.

2009-11 BIENNIUM BUDGET INFORMATION
Agency Budget Requests

The committee received information on the 2009-11
biennium state agency budget requests and information
from OMB on the development of the 2009-11 biennium
budget. Agencies directly reporting to the committee
regarding their anticipated budget needs for the 2009-11
biennium were the Information Technology Department,
Tax Department, Department of Public Instruction, North
Dakota University System, State Department of Health,
Department of Human Services, Department of



Corrections and Rehabilitation, Department of
Commerce, State Historical Society, State Water
Commission, and Department of Transportation.

The committee received information on the
Governor's budget guidelines for the 2009-11 biennium.
The committee learned the Governor directed agencies
to develop a 100 percent, or hold-even budget, for the
2009-11 biennium.  Major grant programs in the
Department of Public Instruction are not subject to the
100 percent guideline, and for planning purposes, the
University System is to submit a needs-based budget.
The committee learned through October 20, 2008,
59 agencies had submitted their budget request. Eleven
of the larger state agencies had been granted
extensions by OMB; therefore, the committee was
unable to review budget request data for these larger
agencies since the budget requests had not yet been
submitted. The committee reviewed information on total
2009-11 biennium budget requests of those agencies
that had submitted their budgets and on major general
fund increases being requested.

The committee received information from OMB on
cost-to-continue items that may be included in the
2009-11 biennium budget. The committee learned it is
difficult to determine a cost-to-continue percentage that
would be applicable to all agencies since each agency is
unique.

Preliminary Revenue Forecast

The committee received the preliminary 2009-11
biennium revenue forecast. The committee learned
general fund ongoing revenues are anticipated to total
$2.735 billion for the 2009-11 biennium, an 8 percent
increase, compared to the 2007-09 biennium revised
revenue forecast adjusted for the 2007-09 biennium
effect of the property tax income tax credit.

The committee learned the 2009-11 biennium
forecast anticipates transfers of $666 million to the
permanent oil tax trust fund for the 2009-11 biennium,
$41 million or 6.6 percent more than the $625 million
anticipated to be transferred during the 2007-09
biennium.

Potential 2009-11 Biennium Transfers
to the General Fund

The committee received information from the Bank of
North Dakota, Mill and Elevator, Industrial Commission,
and Land Department regarding potential amounts that
may be available for transfer from the Bank of North
Dakota, Mill and Elevator, student loan trust fund, and
lands and minerals trust fund to the general fund during
the 2009-11 biennium.

The committee learned continuing the $60 million
transfer of Bank of North Dakota profits to the general
fund during the 2009-11 biennium will allow for capital
growth of the Bank of North Dakota of an estimated
$50 million to provide the Bank nearly $300 million in
capital and a leverage ratio of nearly 8 percent by the
end of the 2009-11 biennium.

The committee learned while the Mill and Elevator
experienced a net loss of $821,000 for fiscal year 2008,
the mill is anticipating negative market conditions to
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stabilize by the 2009-11 biennium, and if this occurs, the
mill anticipates profits to return to a more normal level of
approximately $7.2 million per biennium which is the
average of the last four bienniums.

The committee learned the student loan trust fund
anticipates income of approximately $2.4 million for the
2009-11 biennium, $600,000 less than the $3 million
anticipated for the 2007-09 biennium.

The committee learned the Land Department is
anticipating the lands and minerals trust fund will have a
$16.8 million June 30, 2009, balance and anticipated
revenues of over $24 million for the 2009-11 biennium.
Based on these projections, an estimated $39 million
could be transferred to the general fund during the
2009-11 biennium resulting in a $1 million ending
balance for the fund on June 30, 2011.

State Debt

The committee received information on outstanding
bond indebtedness and outstanding special assessment
balances of state agencies on July 1, 2007, and July 1,
2009, and options available to prepay these bonds or
special assessments during the 2009-11 biennium.

The committee learned the North Dakota Building
Authority had $129.1 million in outstanding bonds on
June 30, 2007, compared to $107.8 million projected
outstanding on June 30, 2009.

The committee learned that to prepay the
$107.8 million of outstanding bonds by July 2009 would
cost $114.6 million. Because of the additional cost to
prepay the bonds at the present time based on current
market conditions, representatives of the Industrial
Commission recommend not prepaying the bonds at this
time. The committee learned the Industrial Commission
will continue to monitor market conditions and analyze
the cost-benefit of prepaying outstanding bonds.

The committee learned, based on the preliminary
2009-11 biennium revenue forecast, the state will have
available debt service of $12.1 million in the 2011-13
biennium which would allow the 2009 Legislative
Assembly to issue debt of between $70 million and
$80 million and still remain within the statutory bond
payment guideline.

The committee learned institutions of higher
education and state agencies estimated outstanding
special assessments balance on July 1, 2009, is
$2.1 million. The estimated future savings resulting from
paying the outstanding special assessments balance is
approximately $800,000.

Committee Considerations
The committee reviewed preliminary estimates of
ongoing general fund revenues and one-time funding
available for the 2009-11 biennium and the effect of
alternative general fund spending levels. The following
charts summarize the information reviewed by the
committee:



Preliminary Estimate of Ongoing Revenues and Potential Spending Levels - 2009-11 Biennium

Estimated ongoing revenues
Estimated ongoing transfers
Estimated total available ongoing funds

Potential appropriations
Base level - 2007-09 ongoing appropriations

Optional levels - Additional appropriations or revenue reductions

Total potential appropriations or revenue reductions
Potential ongoing funding balance (shortfall)

Option A Option B Option C Option D

8 percent’ | 10.8 percent? | 15.8 percent® | 21.6 percent?
(Amounts Shown in Millions)

$2,734.7 $2,734.7 $2,734.7 $2,734.7
84.4 84.4 84.4 84.4
$2,819.1 $2,819.1 $2,819.1 $2,819.1
$2,317.4)|  $2,317.4)|  $2,317.4)  ($2,317.4)
(185.4) (250.3) (366.2) (501.7)
($2,502.8)|  ($2,567.7)|  ($2,683.6)]  ($2,819.1)
$316.3 $251.4 $135.5 $0.0

'Option A - Based on the same percentage increase (8 percent) that ongoing revenues are anticipated to increase during the
2009-11 biennium compared to 2007-09 biennium revised revenue estimates.

2Option B - Based on the same percentage increase (10.8 percent) that general fund appropriations have increased, on average,

each biennium for the past 10 years.

3Option C - Based on the same percentage increase (15.8 percent) that general fund ongoing appropriations increased for the

2007-09 biennium compared to the 2005-07 biennium.

4Option D - Based on spending all the additional ongoing revenues available for the 2009-11 biennium which results in a
21.6 percent increase compared to 2007-09 biennium ongoing appropriations.

Preliminary Estimate of One-Time Revenues - 2009-11 Biennium

General Permanent Oil
Fund Tax Trust Fund Total
(Amounts Shown in Millions)
Estimated balance - July 1, 2009 $388.6 $632.2 $1,020.8
Estimated revenues 666.0 666.0
Estimated total available $388.6 $1,298.2 $1,686.8

The committee considered, but did not recommend,
establishing guidelines or targets for 2009-11 biennium
spending levels. Committee discussion included:

e Because it is the Legislative Assembly's
constitutional responsibility to set the state
budget, it should not rely on the executive budget
to establish revenue and spending parameters.

e |t is important for the Legislative Assembly to
clearly identify ongoing and one-time revenues
and expenditures and to develop a method to
monitor one-time expenditures.

e Concern that the preliminary revenue forecast for
the 2009-11 biennium may be overstated due to
recent reductions in oil and agriculture commodity
prices.

e The state is currently experiencing similar
economic conditions to those experienced by the
state in 1981. In 1981 the Legislative Assembly
was anticipating significant revenues from oil and,
as a result, substantially increased spending
levels. Because oil prices decreased substantially
in the 1980s, state revenues and associated
spending levels also were affected. The
Legislative Assembly needs to consider the
volatility of oil prices and related effect when
establishing revenue and spending levels.

The committee requested the Legislative Council
staff to prepare a summary preliminary budget report for
the 2009-11 biennium identifying preliminary ongoing
and one-time revenue and alternative spending levels
and major special funds anticipated to be available for
the 2009-11 biennium. The report entitled Budget and
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Finance Committee Preliminary State Budget Outlook -
2009-11 Biennium is provided at the end of this report.

FORMAT OF APPROPRIATION BILLS

The committee reviewed information on the
possibility of identifying the number of authorized full-
time equivalent (FTE) positions in appropriation bills and
the possibility of changing the appropriation bill format to
identify base level funding, adjustments or
enhancements, and the appropriation for an agency
within one section of the bill using a three-column format
rather than the current format utilizing three sections of
the bill.

The committee reviewed the current process of
authorizing the number of FTE positions for each agency
as follows:

1. The number of authorized FTE positions for each
agency is included in supporting documentation
submitted to the Legislative Assembly as part of
the executive budget recommendation.

2. The number of authorized FTE positions
recommended in the executive budget and any
legislative changes to the number of FTE
positions are identified in the statements of
purpose of amendment to appropriation bills and
included in postsession Legislative Council
reports.

3. New FTE positions are at times identified in
other appropriation bills affecting a state agency
or in fiscal notes to bills affecting an agency's
budget.




4. The Emergency Commission may authorize
additional FTE positions for agencies during the
interim for the remainder of the current biennium
based on agency requests.

If the number of authorized FTE positions for each
agency is identified in appropriation bills, the committee
anticipates:

1. The agency's primary appropriation bill will
include only those FTE positions associated with
the funding in that bill. Additional FTE positions
for the agency may be authorized in other
appropriation bills.

2. The Legislative Assembly will specifically take
action amending the appropriation bill to change
the number of FTE positions similar to the action
taken to change funding levels of an agency.

3. Full-time equivalent positions identified in fiscal
notes would not be authorized unless also
specifically identified in an appropriation bill.

Regarding the Emergency Commission's role, the
committee learned based on agency requests, the
Emergency Commission may authorize additional
FTE positions during the interim, generally as part of the
approval of additional appropriation authority for the
agency under NDCC Chapter 54-16. These positions
are authorized only for the current biennium and, if the
agency wishes to continue the position, the position
must be requested by the agency as a new FTE position
from the next Legislative Assembly. If the Legislative
Assembly includes the number of authorized
FTE positions for an agency in the appropriation bill, to
continue the current Emergency Commission process,
the Emergency Commission would need specific
authority to approve additional FTE positions for state
agencies.

The committee received testimony from OMB
supporting the three-column format for providing agency
appropriations within one section of the appropriation bill
and identifying the total number of FTE positions for an
agency in the appropriation bill.

Committee Recommendations

The committee recommended that pursuant to NDCC
Section 54-44.1-07 relating to the form of the budget
data, the Budget Section request OMB to prepare the
appropriation bills for the 2009 Legislative Assembly in a
format that provides:

e Base level funding, adjustments or
enhancements, and the appropriation for each
agency in a single section using a three-column
format.

e The number of FTE positions in total for each
agency shown for the base level, adjustments or
enhancements, and the authorized (appropriation)
level.

The committee recommends House Bill No. 1027 to
allow the Budget Section, based on a recommendation
of the Emergency Commission, to authorize state
agencies to hire FTE positions in addition to those
authorized by the Legislative Assembly. The authority
provided is effective only for the biennium during which
the authority is granted.
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DEFERRED MAINTENANCE/
EXTRAORDINARY REPAIRS

The committee reviewed funding and requests for
extraordinary repairs and deferred maintenance. The
committee learned OMB's definition of a capital project
is one that involves significant funding amounts. A
significant funding amount is defined as more than
2 percent of the agency's total building value, more than
$500,000, or more than 50 percent of the agency's
capital assets line item requested.

The Office of Management and Budget defines an
extraordinary repair as relatively large expenditures
that benefit more than one operating cycle or period.
Extraordinary repairs include all repairs to buildings and
infrastructure involving dollar amounts in excess of
$5,000 that are nonrecurring in nature and increase the
value or service life of the asset.

The committee learned the term deferred
maintenance is not defined in OMB's budget request
guidelines; however, is considered maintenance and
repairs that have been deferred or postponed, typically
due to budget constraints. Deferred maintenance items
are included as part of extraordinary repairs.

The committee learned OMB does not generally
monitor extraordinary repair project expenditures of
agencies in detail. Although extraordinary repair
requests are listed by project for each agency, OMB
considers the appropriations for extraordinary repairs a
pool to be managed by each agency to address both
planned and emergency repairs as they arise. Because
extraordinary repair project priorities of agencies change
during the biennium based on needs, actual projects
completed during a biennium will vary from projects
identified in agency budget requests. Because of this,
OMB does not compare actual expenditures for specific
extraordinary repair projects to budgeted amounts.

The committee received information on the
extraordinary repairs funding formula used by OMB.
The committee learned the formula is based on
2 percent of the building replacement value for buildings
at least five years old. The committee learned the
infrastructure formula takes under consideration various
components of the infrastructure to identify the
appropriate amount of funding that should be provided
each biennium.

For the 2007-09 biennium, state agencies and higher
education institutions identified a total of $178.7 million
of deferred maintenance. The extraordinary repairs
funding formula generated the need for $109.5 million for
a total of $288.2 million to address all deferred
maintenance and extraordinary repair needs during the
2007-09 biennium.

The 2007 Legislative Assembly appropriated
$40.4 million, of which $28.8 million is from the general
fund for extraordinary repair projects for the 2007-09
biennium.

The committee received information from the
University System regarding extraordinary repairs. The
University System believes the extraordinary repairs
funding formula used by OMB is appropriate but is
concerned that the formula has not been fully funded.
The University System presented the following schedule



showing the higher education funding that has been
provided as a percentage of the formula for recent
bienniums:

e 2003-05 biennium - 16.6 percent.

e 2005-07 biennium - 15.1 percent.

e 2007-09 biennium - 30.8 percent.

The committee reviewed options for legislative
monitoring of state agency extraordinary repair
expenditures.  The committee learned the current
process for providing funding begins with state agencies
requesting funding for extraordinary repairs as part of
the state agency budget request process. Agencies
identify and prioritize each extraordinary repair project

for which funding is being requested. The Office of
Management and Budget considers the agency
extraordinary repairs request as it develops the

executive budget recommendation for each agency.
Any change to the extraordinary repairs included as part
of the agency's base budget request and any approved
extraordinary repairs optional adjustment requests are
documented and explained as part of the executive
budget recommendation. The executive budget
summary report includes a schedule identifying the
extraordinary repairs funding approved for each agency
in the executive budget recommendation. The executive
budget summary report includes a schedule identifying
the extraordinary repairs funding approved for each
agency in the executive budget recommendation. The
funding recommended as part of the executive budget
for extraordinary repairs for each agency is included in
the capital assets line item of the appropriation bill for
the agency along with funding being recommended for
capital projects, other capital payments, information
technology equipment over $5,000, and other equipment
over $5,000. Any legislative changes to extraordinary
repairs funding are explained in the statement of
purpose of amendment to the appropriation bill and
included in the Legislative Council's Analysis of
Legislative Changes to the Executive Budget report at
the end of the legislative session. The report also
includes a schedule of legislatively approved funding for
extraordinary repairs by project for each agency.

As agencies spend funds from the capital assets line
item for extraordinary repair projects, the agency
charges the costs to an extraordinary repairs account
code under the capital assets line item. Although
agencies may internally monitor actual expenditures to
budgeted amounts for specific extraordinary repair
projects, there is no statewide report generated
comparing actual expenditures to budgeted amounts for
extraordinary repair projects. The committee considered
the following options to provide more information on
actual expenditures compared to the legislatively
approved amounts for extraordinary repair projects:

1. An interim legislative committee or the
Appropriations Committees during a legislative
session may request selected agencies to report
on the status of these expenditures periodically.

2. An interim legislative committee or the
Appropriations Committees during a legislative
session may request the Legislative Council staff
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to prepare a report on the status of these
expenditures for all agencies.

3. A statutory change to NDCC Section 54-44.1-06
could be made to require a report on the status
of these expenditures for all agencies be
included as part of the budget data prepared as
part of the executive budget.

4. The Office of Management and Budget could
implement a policy that agencies account for
these budgeted amounts and expenditures using
project reporting or separate account codes for
each project within PeopleSoft. The Office of
Management and Budget could generate a
periodic report comparing budgeted to actual
expenditures by project for all agencies that may
be provided to interim legislative committees or
the Appropriations Committees upon request.

5. The Legislative Assembly could choose to
appropriate extraordinary repairs funding in a
separate line item. The Office of Management
and Budget could implement a policy that
agencies account for these budgeted amounts
and expenditures using project reporting or
separate account codes for each project within
PeopleSoft. The Office of Management and
Budget could generate a periodic report
comparing budgeted to actual expenditures by
project for all agencies that may be provided to
interim  legislative = committees or  the
Appropriations Committees upon request.

OTHER INFORMATION

The committee received other information, including
information on previous studies relating to the budgeting
process, information on various tax revenue sources and
major expenditure items, and state revenue and
expenditure levels during the last 10 years.

The committee reviewed information on the common
schools trust fund and learned the balance in the
common schools trust fund, excluding land and mineral
values, on July 1, 2007, totaled $884.7 million. It is
anticipated that $76.2 million will be distributed from the
tuition trust fund for state aid to schools during the
2007-09 biennium. Of that amount, $66.8 million is from
transfers from the common schools trust fund and
$9.4 million from fines for violation of state laws.

The committee received information on projected
prison inmate population and appropriation trends
through 2017. The committee learned that based on
historic inmate trends, in the year 2017 North Dakota
can anticipate 2,051 inmates compared to 1,439 in
November 2007. Regarding general fund appropriation
projections based on historic appropriation trends, the
committee learned the Department of Corrections and
Rehabilitation's general fund budget could total
$188 million in the 2015-17 biennium compared to the
current general fund appropriation in the 2007-09
biennium of $130.6 million, excluding the $41 million of
one-time funding provided for future correctional facility
needs during the 2007-09 biennium.

The committee received information on the consumer
price index. The committee learned that while the



consumer price index is a measure of the average
change over time and prices paid by consumers for
goods and services in 87 urban areas in the United
States, it does not include the spending of persons living
in rural nonmetropolitan areas or farm families and none
of the data used to calculate the consumer price index is
collected from North Dakota.

The committee received information on state
assistance to political subdivisions and revenue sources
of schools, cities, counties, and other political
subdivisions. The committee learned the average
number of mills levied in 2005 for property taxes payable
in 2006 was 401.66. Each mill generates approximately
$1.7 million statewide. State assistance to political
subdivisions for the 2005-07 biennium totaled $1.1 billion
or $550 million per year. In terms of mills, this
assistance was equivalent to levying 323.5 mills
statewide in 2006.

The committee received information on the North
Dakota Lottery, lottery proceeds used for compulsive
gambling treatment services, casino and tribal
contributions for compulsive gambling treatment
services, and the history of lottery revenue transferred to
the general fund. The committee learned the lottery is
anticipated to meet its general fund revenue projection
for the 2007-09 biennium of $11,155,000. The
committee learned the tribal casinos provide Lutheran
Social Services $90,000 per biennium for compulsive
gambling treatment and that the North Dakota Indian

57

Gaming Association and Lutheran Social Services are
proposing a North Dakota compulsive gambling
treatment initiative of $1.2 million for the 2009-11
biennium.

The committee reviewed information relating to the
federal REAL ID Act. The committee learned the goal of
the REAL ID Act is to enhance the security, integrity, and
protection of licensing and identification systems in the
United States. Compliance with REAL ID standards is
voluntary; however, if a state does not comply it would
be required to print "not REAL ID compliant” on all cards
issued. The Department of Transportation requested
and was granted an extension for REAL ID Act
compliance through December 2009. The extension
allows North Dakota citizens to continue to use current
driver's licenses to board planes and enter federal
facilities. North Dakota will need an additional extension
to allow the North Dakota driver's license to continue to
be used for these purposes untii May 2011. The
department has attempted to keep all options available
and will be seeking direction from the 2009 Legislative
Assembly relating to compliance with the REAL ID Act.

The committee received information on the Northern
Tier Network, including information on a proposal by the
University System to allow expansion of the use of the
network and concerns expressed by representatives of
private  telecommunications companies regarding
expansion of the network.



BUDGET SECTION

The Legislative Council's Budget Section is referred
to in various sections of the North Dakota Century Code
(NDCC) and the Session Laws of North Dakota.
Although there are statutory references to the Budget
Section, it is not created by statute. The Budget Section
is an interim committee appointed by the Legislative
Council. By tradition, the membership of the Budget
Section consists of the members of the Senate and
House Appropriations Committees, the majority and
minority leaders and their assistants, and the Speaker of
the House.

Budget Section members were Senators Ray
Holmberg (Chairman), Bill Bowman, Randel Christmann,
Tom Fischer, Tony Grindberg, Ralph L. Kilzer, Aaron
Krauter, Karen K. Krebsbach, Elroy N. Lindaas, Tim
Mathern, Carolyn Nelson, David O'Connell, Larry J.
Robinson, Tom Seymour, Bob Stenehjem, Harvey D.
Tallackson, and Rich Wardner and Representatives Ole
Aarsvold, Larry Bellew, Rick Berg, Merle Boucher, Ron
Carlisle, Al Carlson, Jeff Delzer, Mary Ekstrom, Eliot
Glassheim, Pam Gulleson, Kathy Hawken, Keith
Kempenich, James Kerzman, Matthew M. Klein, Gary
Kreidt, Joe Kroeber, Bob Martinson, Ralph Metcalf,
David Monson, Jon Nelson, Kenton Onstad, Chet
Pollert, Bob Skarphol, Ken Svedjan, Blair Thoreson,
Francis J. Wald, Alon Wieland, and Clark Williams.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2008. The Council accepted the report for
submission to the 61 Legislative Assembly.

The following duties, assigned to the Budget Section
by law, were acted on during the 2007-08 interim:

1. Tobacco settlement funds (Section
54-44-04(23)) - This section provides that the
director of the Office of Management and Budget
report to the Budget Section on the status of
tobacco settlement funds and related
information.

2. Irregularities in the fiscal practices of the
state (Section 54-14-03.1) - This section
requires the Office of the Budget to submit a
written  report to the Budget Section
documenting:

a. Any irregularities in the fiscal practices of the
State.

b. Areas where more uniform and improved
fiscal procedures are desirable.

c. Any expenditures or governmental activities
contrary to law or legislative intent.

d. The use of state funds to provide bonuses,
cash incentive awards, or temporary salary
adjustments for state employees.

3. Form of budget data (Section 54-44.1-07) -
This section requires the director of the budget to
prepare budget data in the form prescribed by
the Legislative Council and to present it to the
Legislative Assembly at a time and place set by
the Legislative Council. Drafts of proposed gen-
eral and special appropriations acts embodying

58

. Designation of

the budget data and recommendations of the
Governor for appropriations for the next bien-
nium and drafts of such revenues and other acts
recommended by the Governor for putting into
effect the proposed financial plan must be sub-
mitted to the Legislative Council within seven
days after the day of adjournment of the organi-
zational session. The Legislative Council
assigned this responsibility to the Budget
Section.

. Status of the risk management workers'

compensation program (Section
65-04-03.1(5)) - This section requires Workforce
Safety and Insurance and the Risk Management
Division of the Office of Management and
Budget to periodically report to the Budget
Section on the success of the risk management
workers' compensation program.

a center of excellence
(Section 15-69-02, Section 14 of House Bill
No. 1018 (2007), and Section 4 of Senate Bill
No. 2032 (2005)) - These sections provide that
designation of a center of excellence occurs
upon State Board of Higher Education, North
Dakota Economic Development Foundation,
Emergency Commission, and Budget Section
approval of a Centers of Excellence Commission
funding award recommendation; in considering
whether to designate a center of excellence, the
board, the foundation, and the Budget Section
may not modify the commission
recommendation; and the Budget Section may
not take action on a commission funding award
recommendation until the Emergency
Commission reviews the commission recom-
mendation and makes a recommendation to the
Budget Section (Section 4 of Senate Bill
No. 2032 - effective July 1, 2005, through
July 31, 2011). In addition, Section 14 of House
Bill No. 1018 provides that up to $10 million is
available for Budget Section approval at its first
meeting after September 1, 2007, and up to
$5 million and any unawarded funds remaining
from the $10 million allocation are available for
Budget Section approval at its first meeting after
September 1, 2008, for providing funding to
centers of excellence (Section 14 of House Bill
No. 1018 - effective July 1, 2007).

. Office of Management and Budget borrowing

$5 million from the Bank of North Dakota for
centers of excellence (Section 15 of House
Bill No. 1018 (2007)) - This section provides
that, as requested by the Centers of Excellence
Commission and subject to Emergency
Commission and Budget Section approval, the
Office of Management and Budget borrow up to
$5 million from the Bank of North Dakota for
providing funding to centers of excellence
(effective July 1, 2007).



7.

10.

11.

12.

Higher education campus improvements and
building construction (Section 15-10-12.1) -
This section requires the approval of the Budget
Section or the Legislative Assembly for the con-
struction of any building financed by donations,
gifts, grants, and bequests on land under the
control of the board. Campus improvements and
building maintenance of more than $385,000
also require the approval of the Budget Section
or Legislative Assembly. Budget Section
approval can only be provided when the
Legislative Assembly is not in session, excluding
the six months prior to a regular legislative
session. The Budget Section approval regarding
the construction of buildings and campus
improvements must include a specific dollar limit
for each building, campus improvement, or
maintenance project. If a request is to be
considered by the Budget Section, the
Legislative Council must notify each member of
the Legislative Assembly and allow any member
to present testimony to the Budget Section
regarding the request. Campus improvements
and building maintenance of $385,000 or less
and the sale of real property received by gift or
bequest may be authorized by the State Board of
Higher Education.

Change or expand state building
construction projects (Section 48-01.2-25) -
This section provides that a state agency or
institution may not significantly change or
expand a building construction project approved
by the Legislative Assembly unless the change,
expansion, or additional expenditure is approved
by the Legislative Assembly, or the Budget Sec-
tion if the Legislative Assembly is not in session.
Sources of funds received for construction
projects of entities under the State Board of
Higher Education (Section 15-10-12.3) - This
section requires each institution under the State
Board of Higher Education undertaking a capital
construction project, that was approved by the
Legislative Assembly and for which local funds
are to be used, to present a biennial report to the
Budget Section detailing the source of all funds
used in the project.

Status of the State Board of Agricultural
Research and Education (Section
4-05.1-19(10)) - This section requires the State
Board of Agricultural Research and Education to
present a status report on its activities to the
Budget Section.

Report from the Information Technology
Department (Section 54-59-19) - This section
requires the Information Technology Department
to prepare and present an annual report to the
Information Technology Committee and to
present a summary of the report to the Budget
Section.

Department of Human Services transfers
between line items and between subdivisions
in excess of $50,000 (Section 4 of Senate Bill
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13.

14.

15.

16.

17.

18.

19.

No. 2012 (2007)) - This section requires the
Department of Human Services to report to the
Budget Section after June 30, 2008, on any
transfers in excess of $50,000 made during the
2007-09 biennium between line items within
each subdivision and between subdivisions
(effective July 1, 2007).

Annual audits of renaissance fund
organizations (Section 40-63-07(9)) - This
section requires the Department of Commerce
Division of Community Services to provide
annual reports to the Budget Section on the
results of audits of renaissance fund
organizations.

Game and Fish Department land acquisitions
(Section 20.1-02-05.1) - This section provides
that Budget Section approval is required for
Game and Fish Department land acquisitions of
more than 10 acres or $10,000.

Job insurance trust fund (Section 52-02-17) -
This section requires that Job Service North
Dakota report to the Legislative Council before
March 1 of each year the actual job insurance
trust fund balance and the targeted modified
average high-cost multiplier, as of December 31
of the previous year, and a projected trust fund
balance for the next three years. The Legislative
Council assigned this responsibility to the
Budget Section.

Statement from ethanol plants in operation
before July 1, 1995, that received production
incentives (Section 17-02-01) - This section
requires any North Dakota ethanol plant in oper-
ation before July 1, 1995, receiving production
incentives from the state to file with the Budget
Section, within 90 days after the conclusion of
the plant's fiscal year, a statement by a certified
public accountant indicating whether the plant
produced a profit during the preceding fiscal
year, after deducting incentive payments
received from the state (effective July 1, 2005).
Report identifying every state agency that
has not submitted a claim for property
belonging to that agency (Section
47-30.1-24.1) - This section requires the com-
missioner of University and School Lands to
present a report to the Budget Section identifying
every state agency that has not submitted a
claim for unclaimed property belonging to that
agency within one year of receipt of the certified
mail notification.

Relinquishment of agency rights to recover
property (Section 47-30.1-24.1) - This section
provides that each state agency that does not
submit a claim for unclaimed property belonging
to that agency within one year of receipt of the
certified mail naotification relinquishes its right to
recover the property upon approval of the
Budget Section.

Transfers  exceeding  $50,000 (Section
54-16-04(2)) - This section provides that, subject
to Budget Section approval, the Emergency



20.

21.

22.

Commission may authorize a transfer of more
than $50,000 from one fund or line item to
another. Budget Section approval is not
required if the transfer is necessary to comply
with a court order, to avoid an imminent threat to
the safety of people or property due to a natural
disaster or war crisis, or to avoid an imminent
financial loss to the state.

Acceptance and expenditure of more than

$50,000 of federal funds which were not

appropriated (Section 54-16-04.1).

a. Acceptance of federal funds - This section
provides that Budget Section approval is
required for any Emergency Commission
action authorizing a state officer to accept
more than $50,000 of federal funds which
were not appropriated and the Legislative
Assembly has not indicated an intent to reject
the money. Budget Section approval is not
required if the acceptance is necessary to
avoid an imminent threat to the safety of
people or property due to a natural disaster
or war crisis or to avoid an imminent financial
loss to the state.

b. Expenditure of federal funds - This section
provides that Budget Section approval is
required for any Emergency Commission
action authorizing a state officer to spend
more than $50,000 of federal funds which
were not appropriated and the Legislative
Assembly has not indicated an intent to reject
the money.

Acceptance and expenditure of more than

$50,000 of other funds which were not

appropriated (Section 54-16-04.2).

a. Acceptance of other funds - This section
provides that Budget Section approval is
required for any Emergency Commission
action authorizing a state officer to accept
more than $50,000 from gifts, grants,
donations, or other sources which were not
appropriated and the Legislative Assembly
has not indicated an intent to reject money or
programs. Budget Section approval is not
required if the acceptance is necessary to
avoid an imminent threat to the safety of
people or property due to a natural disaster
or war crisis or to avoid an imminent financial
loss to the state.

b. Expenditure of other funds - This section
provides that Budget Section approval is
required for any Emergency Commission
action authorizing a state officer to spend
more than $50,000 from gifts, grants,
donations, or other sources which were not
appropriated and the Legislative Assembly
has not indicated an intent to reject the
money or programs.

Transfers of spending authority from the

state contingencies appropriation exceeding

$50,000 (Section 54-16-09) - This section
provides that, subject to Budget Section
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23.

24,

25.

26.

27.

28.

approval, the Emergency Commission may
authorize a transfer of more than $50,000 from
the state contingencies line item to the
appropriate line item in the appropriation of the
state officer who requested the transfer. Budget
Section approval is not required if the transfer is
necessary to avoid an imminent threat to the
safety of people or property due to a natural
disaster or war crisis or to avoid an imminent
financial loss to the state.

Report on the status of the Medicaid
management information system (Section 3
of Senate Bill No. 2024 (2007)) - This section
requires the Department of Human Services to
report to the Budget Section on the status of the
Medicaid management information system
computer project (effective February 14, 2007).
Requests by the Information Technology
Department to finance the purchase of
software, equipment, or implementation of
services (Section 54-59-05(4)) - This section
requires the Information Technology Department
to receive Budget Section or Legislative
Assembly approval before executing any
proposed agreement to finance the purchase of
software, equipment, or implementation of
services in excess of $1 million. The department
may finance the purchase of software,
equipment, or implementation of services only to
the extent the purchase amount does not exceed
7.5 percent of the amount appropriated to the
department during that biennium.

Periodic reports on the status of the
construction of a new Crime Laboratory
(Section 13 of Senate Bill No. 2003 (2007)) -
This section requires the Attorney General to
periodically report to the Budget Section on the
status of the construction of a new Crime
Laboratory during the 2007-09 biennium
(effective July 1, 2007).

Annual report on the state meat inspection
program (Section 13 of Senate Bill No. 2009
(2007)) - This section requires the Agriculture
Commissioner to report annually to the Budget
Section regarding the revenues and
expenditures of the state meat inspection
program (effective July 1, 2007).

Annual report on the endangered species
program (Section 14 of Senate Bill No. 2009
(2007)) - This section requires the Agriculture
Commissioner to report annually to the Budget
Section regarding the status of the endangered
species program (effective July 1, 2007).
Quarterly reports on the status of
performance audit recommendations
(Section 5 of Senate Bill No. 2021 (2007)) -
This section requires Workforce Safety and
Insurance to report quarterly to the Budget
Section regarding the agency's status of
implementing the performance audit
recommendations of the State Auditor (effective
July 1, 2007).



29.

30.

31.

32.

33.

34.

35.

Annual audits from center of excellence-
awarded funds under Chapter 15-69 (Section
15-69-05 and Section 4 of Senate Bill
No. 2032 (2005)) - This section requires that a
center of excellence that is awarded funds under
Chapter 15-69 provide an annual audit to the
Budget Section on the funds distributed to the
center until the completion of four years following
the final distribution of funds (effective July 1,
2005, through July 31, 2011).

Periodic reports on the status of the Veterans
Home construction project (Section 4 of
Senate Bill No. 2418 (2007)) - This section
requires the Veterans Home to report
periodically to the Budget Section regarding the
status of the Veterans Home construction project
(effective July 1, 2007).

Consider a correctional facility concept
(Section 10 of House Bill No. 1015 (2007)) -
This section provides that the Budget Section
approve or reject the correctional facility concept
authorized by the Emergency Commission from
the three concepts forwarded to the commission
by the Legislative Council's Correctional Facility
Review Committee. (The Legislative Council at
its June 6, 2007, meeting directed, as a result of
the Attorney General's opinion on June 6, 2007,
that any recommendation from the Emergency
Commission regarding facility concepts be
received by the Budget Section for informational
purposes only rather than for approval or

rejection.)
Report regarding the status of the
grandstand construction on the state

fairgrounds (Section 4 of House Bill No. 1009
(2007)) - This section requires the State Fair
Association to report to the Budget Section
before July 1, 2008, regarding construction of a
new grandstand on the state fairgrounds,
including the status of developing a business
plan and the progress of fundraising efforts
(effective July 1, 2007).

Space, operational, and staffing plan
(Section 17 of House Bill No. 1015 (2007)) -
This section requires the Department of Correc-
tions and Rehabilitation to provide a space,
operational, and staffing plan at the first Budget
Section meeting after March 1, 2008, regarding
the State Penitentiary and the James River
Correctional Center (effective July 1, 2007).
Project startup report and consideration of
inmate medical system (Section 12 of House
Bill No. 1015 (2007)) - This section requires the
Department of Corrections and Rehabilitation to
provide a project startup report and receive
Budget Section approval prior to implementing
the inmate medical system. The report is to
identify benefits to be achieved, estimated
implementation costs, a milestone schedule, and
project risks (effective July 1, 2007).

Report on facility agreement governing
metrology services (Section 11 of Senate Bill
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No. 2008 (2007)) - This section requires the
Public Service Commission and the Facility
Management Division of the Office of
Management and Budget to report to the Budget
Section by July 1, 2008, on the facility use
agreement governing metrology  services
conducted within the current metrology facility
and the future of the metrology laboratory
(effective July 1, 2007).

Federal funds report - Receive a report from
the Legislative Council staff in the fall of 2008 on
the status of the state's federal funds receipts for
the current biennium and estimated federal
funds receipts for the subsequent biennium.

The following duties, assigned to the Budget Section

by law or by Legislative Council directive, are scheduled
to be addressed by the Budget Section at its
December 2008 meeting:

1.

Receive report on specified commodities and
services exempted from the procurement
requirements of Chapter 54-44.4 - This section
requires the director of the Office of Manage-
ment and Budget to report to the Budget Section
in December of even-numbered years on
specified commaodities and services exempted by
written directive of the director from the
procurement requirements of Chapter 54-44.4.
Review and report on budget data
(Legislative Council directive) - Pursuant to
Legislative Council directive, the Budget Section
is to review and report on the budget data
prepared by the director of the budget and
presented to the Legislative Assembly during the
organizational session (December 2008).

Report on revenues and expenditures of the
abandoned oil and gas well plugging and site
reclamation fund; the geophysical,
geothermal, subsurface minerals, and coal
exploration fund; and the geologic data
preservation fund (Section 7 of House Bill
No. 1060 (2007)) - This section provides that the
Industrial Commission report to the Budget
Section on the revenues and expenditures of the
abandoned oil and gas well plugging and site
reclamation fund; the geophysical, geothermal,
subsurface minerals, and coal exploration fund;
and the geologic data preservation fund for the
2007-09 biennium (effective April 13, 2007).
Report on recruitment and retention of
hunters (Section 7 of Senate Bill No. 2017
(2007)) - This section requires the Game and
Fish Department to report to the Budget Section
by December 31, 2008, regarding the
department's findings as a result of its study of
the recruitment and retention of hunters in North
Dakota (effective July 1, 2007).

The following duties, assigned to the Budget Section

by law or by Legislative Council directive, did not require
action by the Budget Section during the 2007-08 interim:
1.

Capital improvements preliminary planning
revolving fund (Section 54-27-22) - This
section provides that before any funds can be



. Provision of

distributed from the preliminary planning
revolving fund to a state agency, institution, or
department, the Budget Section must approve
the request (approximately $114,545 was
available for the 2007-09 biennium).

. Investment in real property by the Board of
University and School Lands (Section
15-03-04) - This section provides that Budget
Section approval is required prior to the Board of
University and School Lands purchasing, as sole
owner, commercial or residential real property in
North Dakota.

. Reduction of the game and fish fund balance
below $15 million (Section 20.1-02-16.1) - This
section provides that the Game and Fish
Department can spend money in the game and
fish fund within the Ilimits of legislative
appropriations, only to the extent the balance of
the fund is not reduced below $15 million, unless
otherwise authorized by the Budget Section.
contract services by the
Developmental Center (Section 25-04-02.2) -
This section provides that, subject to Budget
Section approval, the Developmental Center at
Westwood Park may provide services under
contract with a governmental or
nongovernmental person.

. Waiver of exemption of special assessments
levied for flood control purposes on state
property (Section 40-23-22.1) - This section
provides that state property in a city is exempt
from special assessments levied for flood control
purposes unless the governing body of the city
requests waiver of the exemption and the
exemption is completely or partially waived by
the Budget Section. The exemption does not
apply to any privately owned structure, fixture, or
improvement located on state-owned land if the
structure, fixture, or improvement is used for
commercial purposes unless the structure,
fixture, or improvement is primarily used for
athletic or educational purposes at a state
institution of higher education.

. Termination of food stamp program (Section
50-06-05.1(17)) - This section provides that,
subject to Budget Section approval, the
Department of Human Services may terminate
the food stamp program if the rate of federal
financial participation in administrative costs is
decreased or if the state or counties become
financially responsible for the coupon bonus
payments.

. Termination of energy assistance program
(Section 50-06-05.1(19)) - This section provides
that, subject to Budget Section approval, the
Department of Human Services may terminate
the energy assistance program if the rate of
federal financial participation in administrative
costs is decreased or if the state or counties
become financially responsible for the energy
assistance program payments.
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8.

10.

11.

12.

13.

14.

15.

16.

Transfers resulting in program elimination
(Section 54-16-04(1)) - This section provides
that, subject to Budget Section approval, the
Emergency Commission may authorize a
transfer which would eliminate or make
impossible the accomplishment of a program or
objective funded by the Legislative Assembly.
New correctional programs which exceed
$100,000 of cost during a biennium (Section
54-23.3-09) - This section requires the director of
the Department of Corrections and Rehabilitation
to report to the Legislative Assembly or, if the
Legislative Assembly is not in session, the
Budget Section, prior to the implementation of
any new program that serves adult or juvenile
offenders, including alternatives to conventional
incarceration and programs operated on a
contract basis if the program is anticipated to
cost in excess of $100,000 during the biennium.
Cashflow financing (Section 54-27-23) - This
section provides that in order to meet the
cashflow needs of the state, the Office of
Management and Budget may borrow, subject to
Emergency Commission approval, from special
funds on deposit in the state treasury. However,
the proceeds of any such indebtedness cannot
be used to offset projected deficits in state
finances unless first approved by the Budget
Section. Additional cashflow financing, subject
to certain limitations, must be approved by the
Budget Section.

Budget stabilization fund (Section
54-27.2-03) - This section provides that any
transfers from the budget stabilization fund must
be reported to the Budget Section.

Purchases of "put" options (Section
54-44-16) - This section requires the Office of
Management and Budget to report any
purchases of "put" options to the Budget Section
(effective July 1, 2003, through June 30, 2005).
Objection to budget allotments or
expenditures (Section 54-44.1-12.1) - This
section allows the Budget Section to object to a
budget allotment, an expenditure, or the failure
to make an allotment or expenditure if such
action is contrary to legislative intent.

Budget reduction due to initiative or
referendum action (Section 54-44.1-13.1) -
This section provides that, subject to Budget
Section approval, the director of the budget may
reduce state agency budgets by a percentage
sufficient to cover estimated revenue reductions
caused by initiative or referendum action.
Children's Services Coordinating Committee
grants (Section 54-56-03) - This section
provides that Budget Section approval is
required prior to the distribution by the Children's
Services Coordinating Committee of any grants
not specifically authorized by the Legislative
Assembly.

Extraterritorial workers' compensation
insurance (Section 65-08.1-02) - This section



17.

18.

19.

20.

21.

22.

23.

authorizes Workforce Safety and Insurance to
establish, subject to Budget Section approval, a
casualty insurance organization to provide
extraterritorial workers' compensation insurance.
Federal block grant hearings (House
Concurrent Resolution No. 3001 (2007)) - This
resolution authorizes the Budget Section,
through September 30, 2009, to hold any
required legislative hearings for federal block
grants.

Acceptance of federal funds for a specific
purpose or program which were not
appropriated (Section 54-16-04.1(4) and
Section 1 of House Bill No. 1278 (2005)) - This
section provides that upon approval by the
Emergency Commission and Budget Section,
the state may accept any federal funds made
available to the state which are not for a specific
purpose or program and which are not required
to be spent prior to the next regular legislative
session for deposit into a special fund until the
Legislative Assembly appropriates the funds
(effective August 1, 2005).

Report on reductions made in homestead
property income tax credit (Section
57-38-01.29 and Section 6 of Senate Bill
No. 2032 (2007)) - This section requires the Tax
Commissioner to report to the Budget Section,
for review, any adjustments in the homestead
property income tax credit (effective August 1,

2007).
Consider request to reduce the commercial
property income tax credit (Section

57-38-01.30 and Section 7 of Senate Bill
No. 2032 (2007)) - This section provides that
Budget Section approval is required for any
adjustments made by the Tax Commissioner to
the commercial property income tax credit
(effective August 1, 2007).

Consider request for annual tuition increase
of more than 5 percent (Section 18 of House
Bill No. 1003 (2007)) - This section provides that
the State Board of Higher Education may seek
Budget Section approval to increase annual
tuition by more than 5 percent for each year for
students attending institutions under the control
of the board for the 2007-08 and 2008-09
academic years (effective July 1, 2007).
Consider request for Secretary of State to
borrow $2.92 million from the Bank of North
Dakota for implementation of the North
Dakota business development engine
information technology project (Section 18 of
House Bill No. 1018 (2007)) - This section
provides that upon Budget Section approval, the
Secretary of State may borrow up to
$2.92 million from the Bank of North Dakota to
implement the North Dakota business
development engine information technology
project (effective July 1, 2007).

Consider request for Department of Human
Services to borrow $3.5 million from the

63

24.

25.

Bank of North Dakota for medical assistance
grants (Section 5 of Senate Bill No. 2012
(2007)) - This section provides that, upon Budget
Section approval, the Department of Human
Services may borrow up to $3.5 million from the
Bank of North Dakota for providing the state
matching share of additional medical assistance
grants for developmental disabilities services for
the 2007-09 biennium (effective July 1, 2007).
Consider request for Department of Human
Services to use state contingency funds
(Section 4 of Senate Bill No. 2024 (2007)) -
This section provides that the Department of
Human Services obtain Budget Section approval
prior to obligation or expenditure of funds related
to a project change or other occurrence that
requires the use of $500,000 or more of state
contingency funds for the Medicaid management
information system computer project (effective
February 14, 2007).

Conduct budget tours and receive budget
tour group reports - Traditionally the Budget
Section has conducted budget tours of state
facilities and institutions or assigned the budget
tours to other interim committees and received
reports from the committees on the budget tours

conducted.

OFFICE OF MANAGEMENT AND BUDGET
Final 2005-07 Biennium General
Fund Revenues and Expenditures
The Budget Section received a report from the Office
of Management and Budget on the final status of the

general fund for the 2005-07 biennium:

Unobligated general fund balance -
July 1, 2005

Add
General fund collections through June 30,
2007
General fund turnback for the 2005-07
biennium

Total general fund revenue for the 2005-07
biennium

Less
2005-07 biennium general fund
appropriations
Supplemental appropriations (Senate Bill
No. 2023 (2007))
Transfer to the budget stabilization fund

Cash certifications, adjustments, and
changes in authorized carryover

Ending general fund balance - June 30, 2007

$68,015,056

2,317,659,171

13,069,134

$2,398,743,361

1,989,452,623
11,084,451

100,527,369
2,137,742

$295,541,176

The Legislative Assembly approved House Bill

No. 1429 (2007), which provided, in

lieu of other

transfers, that $100,527,369 be transferred from the
ending 2005-07 biennium general fund balance to
provide for a total of $200,000,000 in the budget
stabilization fund for the biennium beginning July 1,

2007, and ending June 30, 2009.

The Office of

Management and Budget reported $100,527,369 was

transferred from the general

fund to the budget




stabilization fund at the end of the 2005-07 biennium.
Pursuant to NDCC Section 54-27.2-01 and effective
July 1, 2009, the maximum balance allowed in the fund
will be increased from 5 percent to 10 percent of the
general fund budget as approved by the most recently
adjourned Legislative Assembly.

2005-07 Biennium General Fund Deficiency

Appropriations and General Fund Turnback

The Budget Section received a report from the Office
of Management and Budget on the 2005-07 biennium
agency deficiency appropriation amounts. Deficiency
appropriations for the 2005-07 biennium totaled
approximately $11 million. Agencies with the largest
deficiency appropriations included the Department of
Corrections and Rehabilitation ($4,069,832) and the
Adjutant General ($4,100,000).

The Budget Section received a report from the Office
of Management and Budget on the 2005-07 biennium
agency unspent general fund appropriation amounts
(turnback). Unspent general fund appropriations for the
2005-07 biennium totaled approximately $13 million.
Agencies with the largest amounts of unspent general
fund appropriations included the Department of Human
Services ($3,813,646), the judicial branch ($2,101,220),
and the Department of Corrections and Rehabilitation
Youth Correctional Center and Juvenile Services
Division ($1,031,512).

Status of the General Fund

At each Budget Section meeting, a representative of
the Office of Management and Budget reviewed the
status of the state general fund and revenue collections
for the 2007-09 biennium. The following is a summary of
the status of the state general fund, based on actual
revenue collections through August 2008, and reflecting
the July 2008 revised revenue forecast for the remainder
of the 2007-09 biennium:

Unobligated general fund balance - $295,541,176

July 1, 2007

Add
General fund collections through
August 2008
Forecasted general fund revenue
for the remainder of the 2007-09
biennium (based on the July 2008
revised forecast)

$1,535,043,766

1,077,697,548

Total estimated general fund $2,612,741,314

revenue for the 2007-09 biennium

Total available

Less
2007-09 biennium general fund
ongoing appropriations

$2,908,282,490

$2,317,447,307

2007-09 biennium general fund 139,526,649
one-time appropriations
Contingent appropriation 5,000,000

(Section 50 of Senate Bill
No. 2200 (2007))

Total appropriations

$2,461,973,956

Estimated general fund balance - $446,308,534
June 30, 2009 ($427,652,355 more
than the legislative estimate of

$18,656,179)
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The Office of Management and Budget's July 2008
revised revenue forecast for the 2007-09 biennium
anticipates general fund revenue will total $2.5 billion,
$363 million more than the April 2007 legislative

forecast. The Office of Management and Budget's
July 2008 preliminary 2009-11 biennium revenue
forecast anticipates total general fund revenue of

$2.7 billion for the 2009-11 biennium, $202 million more
than the 2007-09 biennium revised forecast.

Status of the Permanent Oil Tax Trust Fund

At each Budget Section meeting, a representative of
the Office of Management and Budget reviewed the
status of the permanent oil tax trust fund and revenue
collections for the 2007-09 biennium. The following is a
summary of the status of the permanent oil tax trust
fund, based on actual revenue collections through
August 2008, and reflecting the July 2008 revised
revenue forecast for the remainder of the 2007-09
biennium:

Beginning permanent oil tax trust fund balance - |$143,270,662

July 1, 2007

Add
Revenue collections through August 2008 275,158,783
Forecasted revenues for the remainder of the | 358,871,552

2007-09 biennium (based on revised forecast
assumptions for oil price and production)

Total estimated permanent oil tax trust funds $777,300,997

available for the 2007-09 biennium

Less expenditures and transfers 145,716,541

Estimated permanent oil tax trust fund balance - |$631,584,456
June 30, 2009 ($494.6 million more than the
$137.0 million projected by the 2007 Legislative

Assembly)

The July 2008 revenue forecast anticipates transfers
to the permanent oil tax trust fund to total $625 million
during the 2007-09 biennium and $666 million during the
2009-11 biennium.

Tobacco Settlement Proceeds
Pursuant to NDCC Section 54-44-04, the Budget

Section received reports on tobacco settlement
proceeds received by the state. The Office of
Management and Budget reported that, as of

September 2008, approximately $58.9 million had been
received for the 2007-08 interim by the state and
deposited in the tobacco settlement trust fund. The state
receives annual payments in April and the proceeds
have been allocated among the community health trust
fund, common schools trust fund, and water
development trust fund as follows pursuant to Section
54-27-25:

Tobacco settlement trust fund
Community health trust fund (10%) $5,889,522
Common schools trust fund (45%) 26,502,848
Water development trust fund (45%) 26,502,848
Total transfers from the tobacco settlement trust fund | $58,895,218

The Office of Management and Budget reported
revenues and expenditures in the trust funds from




December 1, 1999, through August 31, 2008, and
balances of the trust funds were as follows:

Community health trust fund

Deposits
Expenditures

August 31, 2008, balance
Water development trust fund

Deposits
Expenditures

August 31, 2008, balance

$23,315,645
21,057,772

$2,257,873

$104,920,399
93,158,552

$11,761,847

to provide bonuses,

Fiscal Irregularities

Pursuant to NDCC Section 54-14-03.1, the Budget
Section received reports from the Office of Management
and Budget on irregularities in the fiscal practices of the
state. Fiscal irregularities include the use of state funds

cash

incentive awards, and

temporary salary adjustments for state employees. The

Office of Management and Budget identified the
following fiscal irregularities:
Agency Amount Reason

Workforce $823.00 | Retroactive pay for additional

Safety and workload due to vacancies

Insurance

Information $2,500.00 | Retroactive pay for five-month

Technology temporary increase for employee who

Department served as interim Chief Information
Officer

Department of $2,442.59 | Retroactive pay for reinstated

Transportation employee

Office of $1,000.00 | Retroactive pay for additional

Management workload due to vacancies and

and Budget implementation of new P-card vendor
contract

Department of $15,414.36 | Severance pay

Human

Services

Department of $13,721.13 | Severance pay

Human

Services

Department of $10,000.00 | Severance pay

Transportation

Department of $500.00 | Temporary increase for workload

Commerce increase due to vacancy of director of
Division of Economic Development
and Finance

Department of $4,250.00 | Temporary increase for workload

Commerce increase due to vacancy of vice
president of research

Department of $2,500.00 | Temporary increase for workload

Commerce increase due to vacancy in Division of
Community Services

Information $841.19 | Temporary increase for additional

Technology workload due to the Family and

Department Medical Leave Act

Office of $1,000.00 | Retroactive pay for two employees for

Management additional workload due to custodial

and Budget vacancies throughout the 2005-07
biennium

Department of $8,820.00 | Settlement agreement

Human

Services

Department of $500.00 | Temporary increase due to vacancy

Commerce in Division of Community Services

Department of $1,125.00 [ Temporary increase due to vacancy

Commerce of vice president of research

Commission on $2,000.00 | Pay for an extra project in addition to

Legal Counsel
for Indigents

normal duties
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Workforce $500.00 | Retroactive pay for additional

Safety and workload due to vacancy in accounts

Insurance payable

Information $1,245.00 | Additional pay for part-time employee

Technology who worked additional hours during

Department vacancy

Veterans Home $3,403.00 | Settlement agreement

Workforce $127,848.00 | Settlement agreement

Safety and

Insurance

Job Service $77,300.00 | Severance packages for

North Dakota 14 individuals whose jobs were
eliminated when the job opportunities
and basic skills program was
terminated

Department of $2,555.00 | Retroactive pay for additional

Transportation workload

Department of $33,500.00 [ Performance bonuses for

Mineral 44 individuals which exceeded the

Resources limit of 12 full-time equivalent (FTE)
positions or 25 percent of employees

Department of $26,023.00 | Overspent appropriation authority in

Transportation the Driver and Vehicle Services
program in the 2005-07 biennium

Veterans Home $3,544.00 [ Settlement agreement

Workforce $23,569.00 [ Severance package

Safety and

Insurance

Workforce $15,920.00 [ Severance package

Safety and

Insurance

Parks and $8,512.00 | Settlement agreement

Recreation

Department

Department of $2,460.00 | Settlement agreement

Transportation

Attorney $44,432.00 [ Payout of accumulated annual pay

General's office

North Dakota $3,726.00 [ Additional work in June for four

Vision teachers outside of their nine-month

Services - teaching contract

School for the

Blind

State Fair $8,764.00 [ Additional work for three individuals

Association during transition to new State Fair
Association manager

Department of $1,625.00 | Temporary additional work for a

Commerce special project

Department of $750.00 | Additional work in August for one

Corrections and teacher at the Youth Correctional

Rehabilitation - Center outside of her teaching

Youth contract

Correctional

Center

State Auditor's $14,000.00 | Performance bonuses are limited by

office statute to 13, but 14 individuals
received performance bonuses in
fiscal year 2008.

2009-11 Biennium Budget Form Changes

The Budget Section reviewed information on the form
of the budget data and appropriation bill format and
changes to the appropriation bill format for the 2009
legislative session as recommended by the Budget and
Finance Committee.

Pursuant to NDCC Section 54-44.1-07, the Office of
Management and Budget reported it has expanded the
budget changes report to identify one-time items that
have been removed and one-time items being requested
by agencies for the 2009-11 biennium. One-time
funding items recommended in the executive budget will
also be identified.



Budget Data Recommendation
Pursuant to NDCC Section 54-44.1-07, the Budget
Section recommended changes to the budget data by
requesting the Office of Management and Budget to:

1. Prepare the appropriation bills for introduction to
the Legislative Assembly in a format that
provides:

a. Base level funding, adjustments or
enhancements, and the appropriation for
each agency in a single section using a
three-column format; and

b. The number of FTE positions in total for each
agency shown for the base level,
adjustments or enhancements, and the
authorized (appropriation) level.

2. Prepare the appropriation bills for introduction to
the 2009 Legislative Assembly by including a
separate line item for deferred maintenance
funding and that each agency maintain detailed
records of amounts spent from this line item for
deferred maintenance and for any extraordinary
repairs or other purposes.

Status of the Risk Management
Workers' Compensation Program
The Office of Management and Budget presented
information to the Budget Section regarding the status of
the risk management workers' compensation program
pursuant to NDCC Section 65-04-03.1(5). Legislation in
2001 established a single workers' compensation
account for all state entities. The Risk Management
Division of the Office of Management and Budget
administers the program. The Office of Management
and Budget reported for coverage periods beginning
July 1, 2001, the Risk Management Division entered
deductible contracts with Workforce Safety and
Insurance for 143 consolidated accounts. The
deductible amount selected was $100,000 per claim with
a $5 million aggregate stop. Results for the seven
coverage years from July 1, 2001, through
September 15, 2008, are:

Nonconsolidated guaranteed cost $29,782,116

program premium and assessments
Risk Management Division
deductible premium paid to
Workforce Safety and Insurance
Risk Management Division-paid
losses through September 15, 2008
Risk Management Division pending
losses (reserves)

Risk Management Division combined
deductible premium and losses

$10,872,313

8,973,278

1,723,469

$21,569,060

Estimated savings for a seven-year $8,213,056

period

The Risk Management Division has implemented the
following programs to allow agencies to benefit from the
savings and effective risk management strategies:

e Discount dollars program, which relates to the
implementation of safety programs, totaled
$2 million.

e Dividend dollar program, which relates to an
agency's loss history, totaled $684,000.
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HIGHER EDUCATION
Capital Projects
During the 2007-08 interim, the Budget Section
received requests relating to the following North Dakota
University System capital projects:

e Minot State University - Dome floor
replacement project - Pursuant to NDCC
Section 48-02-20, the Budget Section approved
Minot State University's request to increase
spending authority for the dome floor
replacement project from $387,000 to $431,000.

e State College of Science - Steamline project -
Pursuant to NDCC Section 48-02-20, the Budget
Section approved State College of Science's
request to change the scope of the steamline
project to include replacement of water and
sewerlines.

e University of North Dakota - Harrington Hall
(Jodsaas Center) - Pursuant to NDCC Section
15-10-12.1, the Budget Section approved
University of North Dakota's request to accept
and spend $1.3 million in donated funds for an
addition to Harrington Hall. At a later meeting,
the Budget Section was informed that the
University of North Dakota Alumni Foundation will
issue bonds to finance construction of the project
and create an endowment with the donated funds
that will meet bond payment obligations and
provide for other foundation priorities.

e University of North Dakota - President's
house - Pursuant to NDCC Section 15-10-12.1,
the Budget Section approved University of North
Dakota's request to accept from the University of
North Dakota Alumni Foundation a new
president's house at a construction cost of
$900,000. At a later meeting, the Budget Section
was informed that the University of North Dakota
Alumni Foundation will issue bonds to finance
construction of the project and create an
endowment with the donated funds that will meet
bond payment obligations and provide for other
foundation priorities.

e North Dakota State University - President's
house - Pursuant to NDCC Section 15-10-12.1,
the Budget Section approved North Dakota State
University's request to accept from the North
Dakota State University Development Foundation
a new president's house at a construction cost of
$900,000. At a later meeting, the Budget Section
was informed that the North Dakota State
University Development Foundation will issue
bonds to finance construction of the project and
create an endowment with the donated funds that
will meet bond payment obligations and provide
for other foundation priorities.

e North Dakota State University - Material
handling facility - Pursuant to NDCC Section
48-01.2-25, the Budget Section approved North
Dakota State University's request to increase the
scope of its material handling facility project from



$3.5 million to $4 million for Phase 1 of the

project.

e Dickinson State University - Whitney
Stadium - Pursuant to NDCC  Section
48-01.2-25, the Budget Section approved

Dickinson State University's request to increase
the scope of the Whitney Stadium project from
$8 million to $16 million. At a later meeting, the
Budget Section learned the State Board of Higher
Education  (representing  Dickinson  State
University), the Dickinson Public School District,
the Dickinson Parks and Recreation Board, and
the city of Dickinson entered into a joint powers
agreement and that the city of Dickinson plans to
contribute $6 million to the project over a five- to
seven-year period.

e North Dakota State University -
Living Learning Residence Hall West and
Ceres Hall - Pursuant to NDCC Section

48-01.2-25, the Budget Section approved North
Dakota State University's request to increase the
scope of the total project authorization for the
Living Learning Residence Hall West and Ceres
Hall from $12 million to $12.4 million.

e North Dakota State University - Dickinson
Research Extension Center - Manning Ranch
site - Pursuant to NDCC Section 48-01.2-25, the
Budget Section approved North Dakota State
University's request to increase the scope of the
project authorization for the waste management
system at the Dickinson Research Extension
Center - Manning Ranch site from $351,000 to
$450,000.

e Bismarck State College - Schafer Hall -
Pursuant to NDCC Section 48-01.2-25, the
Budget Section approved Bismarck State
College's request to increase the scope of the
project authorization for the Schafer Hall
renovation project from $543,000 to $800,000.

o Williston State College - Service rig project -
Pursuant to NDCC Section 48-01.2-25, the
Budget Section approved Williston State
College's request to increase the scope of the
project authorization for the service rig project
from $700,000 to $810,000.

e University of North Dakota - Human simulator
laboratory facility - Pursuant to NDCC Section
15-10-12.1, the Budget Section approved
University of North Dakota's request to accept
from the University of North Dakota Alumni
Foundation a human simulator laboratory facility
with an estimated value of $1.5 million.

Local Funds -
Higher Education Construction Projects
The Budget Section received a report from the North
Dakota University System on the sources of local funds
received for construction projects of entities under the
State Board of Higher Education for the 2005-07
biennium pursuant to NDCC Section 15-10-12.3. The
University System reported three state-funded projects
were authorized for the 2005-07 biennium requiring a
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local match. The projects were located at the North
Dakota State University Main Research Center and the
North Central and Central Grasslands Research
Centers. The projects at the Main Research Center and
the North Central Research Center were not completed
in the 2005-07 biennium and were continued into the
2007-09 biennium. The Central Grasslands Research
Center project was completed within the overall
appropriation authority and provided the local match
requirement.

STATE BOARD OF
AGRICULTURAL RESEARCH AND

EDUCATION STATUS REPORT

The State Board of Agricultural Research and
Education provided information to the Budget Section
regarding the status of the board pursuant to NDCC
Section 4-05.1-19(10). The board reported agriculture
continues to be a major factor in North Dakota's
economy and is the state's No. 1 industry. The board is
in the process of analyzing the needs of North Dakota's
agricultural community and developing strategies to
generate solutions to these needs. The board
distributed a list of plant improvement project requests
totaling $3.5 million and a list of deferred maintenance
project requests totaling $4.4 million for the Agricultural
Experiment Station.

INFORMATION
TECHNOLOGY DEPARTMENT
Annual Reports

Pursuant to NDCC Section 54-59-19, the Budget
Section received the Information  Technology
Department 2006-07 and 2007-08 annual reports. The
Information Technology Department reported it has been
concentrating on customer service for the last three
years and the focus of its fiscal year 2008 report is on
measuring outcomes. In fiscal year 2008 the
department reported, based on customer surveys, the
department is a trusted business partner 94.9 percent of
the time and the preferred information technology
provider 86.2 percent of the time. The Information
Technology Department logged 53,738 incidents over
the last year and users indicated that, in 99.8 percent of
these incidents, the department provided a positive
customer experience. The department reported billings
for fiscal year 2008 totaled $41.8 million, $2.8 million
more than fiscal year 2007 and $7.8 million more than
fiscal year 2006. The majority of revenue is generated
from computer hosting and software development
service fees. The department reported experiencing
challenges in recruiting and retaining employees with a
turnover rate of 6.8 percent. The department's goal is a
4 percent to 6 percent turnover rate. The department
reported the majority of its service rates are competitive
with surrounding states.

Loan Request
Pursuant to NDCC Section 54-59-05(4), the Budget
Section received a request from the Information
Technology Department for approval to borrow up to



$6 million for the purchase of computer hardware and
software and the associated implementation services
necessary to host the Department of Human Services'
Medicaid management information system applications.
Section 54-59-05 provides that, with the approval of the
Legislative Assembly or the Budget Section, the
Information Technology Department may finance the
purchase of hardware and software provided the
financing agreement does not exceed five years and
does not exceed 7.5 percent of the amount appropriated
to the department during the biennium. The department
reported, based on its 2007-09 biennium appropriation of
$124,907,776, the purchase does not exceed the
7.5 percent limit of $9,368,083. The 2007 Legislative
Assembly provided the department with $6,017,443 of
special funds spending authority for procuring the
hardware, software, and related services for the
Medicaid management information system project.

The Budget Section approved, pursuant to NDCC
Section 54-59-05(4), the Information Technology
Department's request for approval to borrow up to
$6 million for the purchase of computer hardware and
software and the associated implementation services
necessary to host the Department of Human Services'
Medicaid management information system applications.

DEPARTMENT OF HUMAN SERVICES
Transfers in Excess of $50,000
Pursuant to Section 4 of Senate Bill No. 2012 (2007),
the Budget Section received a report from the
Department of Human Services regarding transfers the
department made between line items and between
subdivisions of Senate Bill No. 2012 in excess of
$50,000. The department reported four line item
transfers made through June 30, 2008, were to:

1. Realign the distribution of the social service
block grant funding to provide more efficient
reporting to the grantor agency - $2,050,532.

2. Move Projects for Assistance in Transition from
Homelessness grant funding from the Northwest
Human Service Center to the Southeast Human
Service Center to address changes in need -
$50,541.

3. Realign information technology staff to ensure
technology remains centralized - $172,193.

4. Realign the records management function within
the Information Technology Services Division
because the work performed supported the
entire department - $75,167.

Status of Medicaid
Management Information System

Pursuant to Section 3 of Senate Bill No. 2024 (2007),
the Budget Section received periodic reports from the
Department of Human Services regarding the status of
the Medicaid management information system computer
project. The Budget Section learned the requirements
phase of the project is complete and the effort in the
2007-09 biennium has been focused on Phase 2
planning, hardware/software  configuration and
environment setup, and documentation of the North
Dakota-specific claim edits and audits. The Department

68

of Human Services has finalized the contracts for the
decision support system and the independent verification
and validation. The cost of the independent verification
and validation vendor is estimated to be 8 percent to
12 percent of the total project cost. The contractor will
review business processes and the system design,
ensure the traceability of requirements, and oversee
testing. ACS State Healthcare, LLC (ACS) has been
developing the "Enterprise" Medicaid management
information system for the state of New Hampshire and,
as North Dakota would be using the same Enterprise
model, the North Dakota project has been dependent on
ACS's progress in New Hampshire. Due to delays in the
New Hampshire project, the department met with ACS in
April 2008 to discuss how to "delink" North Dakota's
project from the New Hampshire project to ensure North
Dakota would not be negatively impacted by the delay.
The department does not intend to compromise the
quality of the solution or the budget of the project if the
project does not meet its time schedule. The
department has expressed its concern regarding delays
in the product development to the developer. While the
department has been negotiating a revised schedule
with ACS, the project team has continued to proceed
with system design specifications. Negotiations with
ACS are primarily focused on the postdesign phases of
the project which are highly dependent on the timely
delivery of an ACS product that meets North Dakota

requirements. The Budget Section received the
following project funding summary:
Spent
Through

Description Budget August 2008 | Remaining
General fund $3,643,133 $1,055,855 | $2,587,278
Federal funds 55,218,418 15,897,673 | 39,320,745
Other funds 3,667,820 1,007,597 | 2,660,223
Total project $62,529,371 $17,961,125 | $44,568,246

Enhancement of County Eligibility Systems

The Budget Section received information on the
enhancement of county eligibility systems. The county
eligibility systems are separate and independent from
the Medicaid management information system. County
eligibility workers use the following four distinct
information systems:

1. Vision - For determining temporary assistance
for needy families and certain categories of
Medicaid eligibility.

2. Technical eligibility computer system - For
determining food stamps and the remaining
categories of Medicaid eligibility.

3. Low-income home energy assistance program -
For determining low-income fuel assistance
eligibility.

4. Child care eligibility determination system.

The effort and expense associated with consolidating
the four systems would be extensive and were not
included in the Department of Human Services' 2007-09
biennium budget. The department issued a request for
information during the 2007-08 interim to determine the
cost of consolidating the four systems and conducted a



state-level market assessment to better understand
recent procurements in other states. The assessment
will allow the department to formulate a budget request
for consideration by the 2009 Legislative Assembly.

Status of Medicaid Reimbursements

The Budget Section received information on the
status of Medicaid reimbursements. The Department of
Human Services experienced a Medicaid claims backlog
that had been above the normal level since the spring of
2006. The department normally has between 20,000
claims and 25,000 claims in suspense. In October 2007
the department had approximately 90,000 claims in
suspense.

The high number of claims in backlog was primarily
due to two federal changes. Medicare changed the
process by which claims are submitted for individuals
who are eligible for both Medicare and Medicaid. The
change led to delays in the receipt and processing of
Medicare/Medicaid claims. The second change was the
requirement that the National Provider Identification be
in production in May 2007, a significant change to the
system that resulted in thousands of claims being
suspended or rejected.

The Medical Services Division authorized overtime
for staff for over a year in an effort to process claims on
a more timely basis. The division began mandatory
overtime in September 2007 when it became evident
that voluntary overtime was not reducing the backlog
effectively. The overtime resulted in the processing of
additional claims; however, the large volume of claims in
suspense warranted the addition of six temporary staff.
The department monitored the backlog on a weekly
basis and issued payouts to providers until the backlog
was reduced. By June 2008 the number of claims in
suspense had been reduced to approximately 30,000
claims, which is near average.

Capital Projects
State Hospital

The Budget Section received a report from the State
Hospital regarding the sexual offender unit addition
capital project. The State Hospital reported that cost
estimates for the project were more than estimated and,
due to less demand for sexual offender treatment
services, the State Hospital no longer believes the
sexual offender unit addition is needed; therefore, the
State Hospital requested to use the $3.1 million from the
general fund appropriated for the project for other capital
improvement needs at the State Hospital.

The Budget Section approved, pursuant to NDCC
Section 48-01.2-25, the State Hospital's request to
change the sexual offender unit addition capital project
but limited the use of the funds to $1,751,973 of the
$3,100,000 authorized by the 2007 Legislative Assembly
for the State Hospital sexual offender unit addition for
the electrical distribution project, a security fence, and
architectural and engineering fees.

69

DEPARTMENT OF COMMERCE
Annual Audits of Renaissance
Fund Organizations

The Department of Commerce reported on the
annual audits of renaissance fund organizations
pursuant to NDCC Section 40-63-07(9). The department
reported 43 renaissance zone cities, of which 7 have
renaissance fund organizations. The Legislative
Assembly approved the following maximum aggregate
tax credits for investments in a renaissance fund
organization:

o  $2.5 million - 1999 Legislative Assembly.

e $1 million - 2001 Legislative Assembly.

e $1.5 million - 2003 Legislative Assembly.

Of the $2.5 million in renaissance credits approved
by the 1999 Legislative Assembly, $591,250 remain but
are unavailable because of pending investments. Of the
$2.5 million in renaissance credits approved by the 2001
and 2003 Legislative Assemblies, $682,500 remain
available. The Budget Section learned the independent
auditor's reports of the renaissance fund organizations
examined contain no exceptions.

Centers of Excellence

Pursuant to NDCC Section 15-69-02, the Budget
Section considered applications for centers of excellence
funding awards recommended by the Centers of
Excellence  Commission and the Emergency
Commission and forwarded to the Budget Section. The
Budget Section considered 13 requests, all of which
were approved. Centers of excellence projects totaling
$10 million were approved in Round 1 of the application
process in October 2007. Of the six centers of
excellence applications approved in Round 1, two were
discontinued. As a result, the Centers of Excellence
Commission did not distribute $4.6 million of the
$10 million approved for Round 1 projects; therefore,
$14.6 million was available for Round 2 applications.
Seven projects totaling $14,050,000 were approved in
Round 2 of the application process in September 2008.
Funding for the 11 approved applications remaining
totals $19,450,000, including $15,000,000 from the
permanent oil tax trust fund and up to $5,000,000 from
loan proceeds from the Bank of North Dakota as
authorized in Section 15 of House Bill No. 1018 (2007).
The Office of Management and Budget will request
authority from the 2009 Legislative Assembly to repay
any amounts borrowed from the Bank of North Dakota.
The approved applications for centers of excellence are:

e North Dakota State University Center for
Agbiotechnology:  Oilseed Development Il -
$1,500,000.

e North Dakota State University Center of

Excellence for Surface Protection - $2,000,000.

e University of North Dakota Biomedical Device
Research - $2,500,000 (approved, but
subsequently discontinued).

e University of North Dakota Unmanned Aircraft
System - $1,500,000.

e Lake Region State College Dakota Center for
Technology-Optimized Agriculture - $400,000.



e Minot State University Great Plains Knowledge
and Data Center - $2,100,000 (approved, but
subsequently discontinued).

e North Dakota State University Center for
Integrated Electronic Systems - $2,050,000.
e North Dakota State University Center for

Biopharmaceutical Research and Production -
$2,000,000.

e University of North Dakota Passive
Therapeutics - $2,650,000.

e University of North Dakota SUNRISE
BioProducts: A Center of Excellence for

Chemicals, Polymers, and Composites From
Crop Oils - $2,950,000.

e University of North Dakota Petroleum Research,
Education, and Entrepreneurship Center of
Excellence - $3,000,000.

e University of North Dakota Center of Excellence
in Space Technology and Operations -
$1,000,000.

¢ Minot State University - Bottineau Entrepreneurial
Center for Horticulture - $400,000.

Centers of Excellence Audit Reports

The Budget Section received, pursuant to NDCC
Section 15-69-05(2), the annual audit reports of the
11 centers of excellence approved prior to the 2007-09
biennium and the centers of excellence monitoring report
from the Department of Commerce.

Each center of excellence is required to conduct an
annual audit and provide it to the State Board of Higher
Education, the North Dakota Economic Development
Foundation, and the Legislative Council. The
department provided audits for the fiscal year ended
June 30, 2007. Of the 11 centers audited, 5 centers had
no findings, and 6 centers had a combined nine findings.
The department reported four of the nine findings have
been corrected and the Department of Commerce is
working with the centers to correct the remaining five
findings. The department reported none of the findings
impact the scope or purpose of the project in any
significant manner.

The department reported the total state investment in
centers of excellence of $23 million has been leveraged
by nearly $100 million in matching funds from the private
sector and other sources. The department reported
102 private sector companies are participating in the
centers of excellence program and the program has
resulted in 16 new or expanded businesses. The
department reported 500 new direct jobs have been
created, with an annual payroll of $21 million and 2,500
new direct jobs are projected.

DEPARTMENT OF CORRECTIONS
AND REHABILITATION
Correctional Facility Review Committee
Recommendation to the

Emergency Commission
Pursuant to Section 10 of House Bill No. 1015 (2007)
and a Legislative Council directive that the Correctional
Facility Review Committee recommendation be received
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for informational purposes only by the Budget Section,
correspondence from the chairman of the Correctional
Facility Review Committee to the chairman of the
Emergency Commission was distributed to the Budget
Section. The correspondence served to forward the
three correctional facility concepts contained in the
Criminal Justice Institute's final report and recommend
the remodel/expansion of the existing State Penitentiary
facility concept to the Emergency Commission. See the
report of the Correctional Facility Review Committee for
details regarding the committee's study and
recommendations.

Space, Operational, and Staffing Plan

The Budget Section received from the Department of
Corrections and Rehabilitation information regarding a
space, operational, and staffing plan for the State
Penitentiary and the James River Correctional Center
pursuant to Section 17 of House Bill No. 1015 (2007).
The department provided information regarding
minimum number of staff at the State Penitentiary, the
James River Correctional Center, and the Missouri River
Correctional Center. The minimum staffing level is
based on the number of posts requiring a security
presence to provide for the safety of the inmates, staff,
and general public. To staff one post 24 hours a day
7 days a week requires 5.1 FTE officers, which includes
the relief factor needed to fill the schedule for the times
when an officer is on annual leave, sick leave, military
leave, or training.

The Budget Section learned a report from the
Criminal Justice Institute included a comparison of the
current staffing plan for security officers to what would
be required under the proposed plan to remodel and
expand the State Penitentiary to accommodate
1,000 inmates. The report estimates the
remodel/expansion plan would require an increase of
approximately 67 FTE to 73.5 FTE correctional officers;
however, the actual number of staff cannot be
determined until the plans are complete. The
department reported that because the construction of the
facility will extend beyond the 2009-11 biennium, it
anticipates requesting additional staffing for the next
biennium.

Regarding the James River Correctional Center, the
department reported a review and analysis of staffing
needs reveal an inadequate relief factor and the
department anticipates requesting additional officers.
The Missouri River Correctional Center also does not
have adequate staff to cover absences, resulting in
overtime or managing the facility below minimum staffing
levels.

The department anticipates space issues to be
addressed during the 2009 legislative session include
room for a clinic and infirmary, additional segregation
cells, more reception, orientation cells, and additional
general housing cells. The James River Correctional
Center and the Missouri River Correctional Center both
operate at maximum capacity. In addition, inmates
housed at the Missouri River Correctional Center are
preparing for transition back to the community and
participate in a number of programs that require



classroom and/or training space. If the Missouri River
Correctional Center remains at its existing site, there will
be a need to repair the kitchen/dining area and to
provide for a multipurpose space to be used for
programming and activities.

Inmate Medical System

The Budget Section received, from the Department of
Corrections and Rehabilitation, a request for approval of
its inmate medical system implementation plan pursuant
to Section 12 of House Bill No. 1015 (2007). The
department reported inmate populations are constantly
moving within the correctional system and an American
Correctional Association standard states that an
offender's medical file must follow the offender. When,
due to overcrowding, an inmate is housed at a county
jail, the department must copy and transport large
medical files. An electronic medical record system
would allow medical staff to focus on more clinical
duties, assist in compliance with health record laws, and
provide more accountability relating to the cost of inmate
and youth offender health care. The department
collaborated with the Information  Technology
Department and has developed a plan for
implementation of an inmate medical system. The
project is anticipated to be completed over 11 months
and cost $1 million.

The Budget Section approved, pursuant to
Section 12 of House Bill No. 1015, the Department of
Corrections and Rehabilitation's plan for implementation
of an inmate medical system.

PUBLIC SERVICE COMMISSION

The Budget Section received a report regarding the
status of a facility use agreement between the Public
Service Commission and the Facilty Management
Division of the Office of Management and Budget and
the future of the metrology laboratory pursuant to
Section 11 of Senate Bill No. 2008 (2007). The Budget
Section learned the Public Service Commission staff
currently obtains advance approval for all renovations to
the metrology laboratory and will continue to do so.
Agency staff has met with the Facility Management
Division grounds supervisor regarding joint use of the
division's truck bay/metrology staging area and has
implemented a system in which the state metrologist
provides three days' notice to grounds maintenance to
remove its equipment to allow the area to be cleaned for
scheduled metrology work. The agency has received a
proposed joint use agreement from the director of the
Facility Management Division and will continue to meet
with Facility Management Division staff to develop an
agreement that will allow the agency to maintain
National Institute of Standards and Technology
recognition through the current biennium. The
Legislative Assembly appropriated $74,600 from the
general fund for the renovation of the metrology
laboratory to avoid certain issues of noncompliance with
National Institute of Standards and Technology
standards. The agency provided a list of improvements
made totaling $18,757 and indicated renovations
planned for the remainder of the biennium include a new
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heating, ventilating, and air-conditioning system with an
estimated cost of $30,000. The agency continues to
work to maintain National Institute of Standards and
Technology conditional recognition of the state
metrology laboratory by making progress to mitigate
noncompliance issues.

STATE FAIR ASSOCIATION

The Budget Section received, pursuant to Section 4
of House Bill No. 1009 (2007), a report on the status of
planning for a new grandstand on the state fairgrounds,
including the development of a business plan and the
progress of fundraising efforts. The Budget Section
viewed a video developed by the State Fair Association
to aid in its fundraising efforts and received information,
including a 2008 North Dakota State Fair brochure; a
fundraising brochure; a grandstand factsheet with the
history, needs, and economic impact of the State Fair; a
conceptual design of the proposed new grandstand
facility; and a list of expenditures to date to begin the
project. The Budget Section learned the State Fair is the
largest annual event held in the state and the economic
impact of the State Fair and related activities is over
$62 million annually. The Legislative Assembly provided
$250,000 of startup funding from the general fund for the
construction of a new State Fair grandstand to include
planning, fundraising, and preliminary architectural fees.
Of this amount, the Budget Section learned $85,974 has
been spent through June 2008 on fundraising counsel, a
DVD and brochure, a television documentary, and
architectural fees. The agency plans to conduct a
feasibility study and will establish the fundraising and
construction timetable based on the results of its study.

AGRICULTURE COMMISSIONER

Status of the State Meat Inspection Program

The Budget Section received reports, pursuant to
Section 13 of Senate Bill No. 2009 (2007), from the
Department of Agriculture on the status of the state meat
and poultry inspection program. The 2007 Legislative
Assembly provided a deficiency appropriation of $58,130
to the department for the 2005-07 biennium, of which the
department spent $45,528.

Senate Bill No. 2009 provided funding for four new
FTE positions to meet the increased demands for state
meat and poultry inspection services. The department
reported four new FTE positions include one FTE
inspector position that was approved by the Emergency
Commission and the Budget Section in March 2006.
The other FTE positions include a supervising inspector,
an inspector/grader, and an office staff person/relief
inspector. The department reported all but one of the
FTE positions have been filled, and it is anticipated the
vacant position will be filled by the end of the biennium.
Total state meat and poultry inspection program
expenditures through August 2008 were $813,720, of
which  $414,247 was from the general fund.
Reimbursements for grading services through June 2008
total $5,488. Total revenue for the country of origin
labeling program through August 2008 is $3,139
compared to total expenditures of $3,948.



Status of the Endangered Species Program

The Budget Section received reports, pursuant to
Section 14 of Senate Bill No. 2009 (2007) from the
Department of Agriculture on the status of the
endangered species program. Senate Bill No. 2009
provided 1.5 FTE positions and funding of $250,000 for
an endangered species program. The department
reported the .5 FTE position was combined with an
existing vacant .5 FTE position from the noxious weed
program to create an FTE geographic information
system specialist position. The department has also
hired an environmental scientist. An agreement will be
formalized with the Environmental Protection Agency
regarding the department's provision of information to
the agency. The department plans to work with North
Dakota State University to develop a pesticide use
survey and with the State Department of Health to
develop a pesticide monitoring program for surface
water. The endangered species program provides the
Environmental Protection Agency with data and
recommendations to assist the agency in evaluating
pesticides for potential effects that threaten and
endanger species, as well as assistance with developing
pesticide use restrictions. The major component of the
Environmental Protection Agency's Endangered Species
Protection Program is the use of Endangered Species
Protection Bulletins, which add use restrictions above
and beyond those on the pesticide label. The bulletins,
issued on a county-by-county basis, are enforceable
documents under both state and federal law. The
program was established to more clearly define areas in
which pesticides are restricted, resulting in smaller
restricted areas rather than larger default restricted
areas. The department submitted a formal plan for
approval to the Environmental Protection Agency in
June 2008. The department has received Environmental
Protection Agency comments on the plan and
anticipates making the necessary changes and
resubmitting the plan for final approval in the fall of 2008.
The program is also responsible for performing risk
assessments for Section 18 emergency exemptions and
Section 24(c) special local needs registrations under the
Federal Insecticide, Fungicide, and Rodenticide Act and
providing education and outreach.

ATTORNEY GENERAL
Status of the New Crime Laboratory Building

The Budget Section received periodic reports from
the Attorney General's office regarding the status of the
new Crime Laboratory building pursuant to Section 13 of
Senate Bill No. 2003 (2007). The 2005 Legislative
Assembly appropriated $3.65 million for a 13,000-square
foot expansion to the existing Crime Laboratory, which is
colocated with the State Department of Health
laboratory. The Attorney General's office reported after
spending nearly $400,000 for design and engineering
services, the resulting bids exceeded the funds available
and the project was delayed until the 2007 Legislative
Assembly could address the issue of additional funding.
The 2007 Legislative Assembly allowed the Attorney
General's office to continue existing bond proceeds and
appropriated an additional $1.44 million from the general
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fund and $200,000 from special funds for continuation of
the project and redesign of a 19,000-square foot
structure in close proximity to the existing laboratory.
The building was completed and a "ribbon-cutting"
ceremony was held October 21, 2008. The Attorney
General's office reported although the building is
complete, a few items remain unfinished, including the
relocation of the State Department of Health's garage
elsewhere on the property and the extension of the State
Water Commission's gravel surface lot. The garage will
be demolished once the new garage is completed and,
weather permitting, the relocation will be completed in
2008. It is unlikely the parking lot extension will be
completed before spring 2009. The Attorney General's
office reported they are confident the new Crime
Laboratory will be completed within the $4,790,162
budget. Expenditures through September 2008 totaled
$3,847,0009.

VETERANS HOME

The Budget Section received periodic reports from
the Veterans Home regarding the status of the Veterans
Home construction project pursuant to Section 4 of
Senate Bill No. 2418 (2007) and a request for Budget
Section approval to increase the project authorization for
the new Veterans Home construction project from
$21,098,656 to $25,600,000 pursuant to NDCC Section
48-01.2-25. The Veterans Home reported plans
prepared previously did not address circulation space
correctly, and it was not identified in the initial plan. The
plan provided for a traditional nursing home design that
would have cost approximately $24 million. The federal
Department of Veterans Affairs did not approve of the
traditional design and preferred a more household or
neighborhood concept where residents are grouped in
smaller units or pods, which has resulted in increased
costs. The federal Department of Veterans Affairs has
committed to funding 65 percent of the cost of a 121-bed
facility. The home is currently licensed for 150 beds and
plans to build a 150-bed facility that will include 4 double
rooms and 94 private rooms in basic care and 52 private
rooms in skilled care. The design of the new home wiill
require an increase in staff that the Veterans Home
anticipates will be paid from revenue increases.

The Veterans Home reported the revised cost of the
facility is $25.6 million for a 150-bed facility. The federal
Department of Veterans Affairs will provide $13.4 million
relating to the 121-bed portion of the facility, requiring a
state match of $7.2 million. The Veterans Home
reported additional state funding of $5 million is needed
to construct the additional 29 beds to provide a total of
150 beds. The 2007 Legislative Assembly appropriated
$6.5 million from the permanent oil tax trust fund to
match the federal funding for the 121-bed facility and
authorized $2.6 million in revenue bonds to provide
additional funds for a 150-bed facility. To provide the
additional state match of $700,000 required for the
121-bed portion of the project, the Veterans Home will
use $75,000 from the Department of Commerce for a
geothermal heating system, $150,000 from the veterans'
postwar trust fund, and $394,000 of Veterans Home
special fund revenue. For the remaining matching



funds, the Veterans Home requested Budget Section
approval for $109,000 from the state contingencies
appropriation. The Veterans Home plans to submit a
request to the 2009 Legislative Assembly for $2.4 million
in additional revenue bond authority for the increased
funding needed for the additional 29 beds.

The Budget Section approved, pursuant to NDCC
Section 48-01.2-25, the Veterans Home request to
increase the project authorization for the Veterans Home
project from $21.1 million to $25.6 million. The Budget
Section also approved an Emergency Commission
request to transfer $109,000 from the state
contingencies appropriation to provide the necessary
additional matching funds and to increase the capital
assets line item by $2,128,000.

The Veterans Home reported groundbreaking for the
new facility occurred on June 7, 2008. The National
Guard has finished the base of the building and a firm
has been hired to prepare the site. The federal

Department of Veterans Affairs has granted the
Veterans Home project conditional approval for
180 days, through March 16, 2009, to allow the

2007 Legislative Assembly to address additional project
financing. The Veterans Home plans to begin
construction in March 2009.

WORKFORCE SAFETY AND INSURANCE

The Budget Section received periodic reports from
Workforce Safety and Insurance regarding the status of
the State Auditor's office performance audit
recommendations pursuant to Section 5 of Senate Bill
No. 2021 (2007). The performance audit contained
60 formal recommendations of which the agency
concurred or partially concurred with 56. The agency
monitors implementation date, internal audit validation,
and validation date.

The Budget Section learned in September 2008
Workforce Safety and Insurance had implemented
48 recommendations and  partially  implemented
8 recommendations for an implementation rate of
86 percent, and the State Auditor's office is performing
followup analysis with regard to the implementation of
the audit recommendations.

The Budget Section received information on the
recommendations Workforce Safety and Insurance did
not concur with at the time the audit was presented from
the agency and the State Auditor's office. The agency
did not concur with four recommendations at the time the
audit was presented. The agency has, however, made
progress on two of the recommendations. The
Workforce Safety and Insurance Board of Directors has
completed training, has drafted policies, reviewed its first
monitoring report, and established an ad hoc committee
to review board pay. The third recommendation the
agency did not concur with related to organizing the
Quality Assurance Division under the control of the
Internal Audit Division. The agency continues to
disagree with this recommendation and believes the
Quality Assurance Division exists to assist management
in coordinating and monitoring the implementation of
recommendations and the function of the Internal Audit
Division is to test the recommendations after the quality
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assurance director has established that they have been
implemented. The agency continues to disagree with
the recommendation related to the travel and moving
expenses of the executive director. The Workforce
Safety and Insurance Board of Directors believes the
recommendation is no longer applicable. The State
Auditor's office reported on a list of eight performance
audit recommendations Workforce Safety and Insurance
did not concur with, partially concurred with, or could not
respond to.

GAME AND FISH DEPARTMENT
Land Acquisition Requests
Pursuant to NDCC Section 20.1-02-05.1, the Budget
Section received requests from the Game and Fish
Department for the approval of land acquisitions.

Oliver County

The Budget Section received a request from the
Game and Fish Department to authorize the purchase of
approximately 208 acres of land in Oliver County
adjacent to an existing wildlife management area owned
by the Game and Fish Department. The Game and Fish
Department has an opportunity to acquire the property at
appraised value, estimated at $481,600. The
department provided information on requirements
relating to the sale which limits the department's future
use of the land. Funding for the purchase is to include
$200,000 from a federal wildlife grant, matched with
$200,000 from the game and fish fund, and the
remainder from conservation group donations. The
Budget Section expressed concern with the land use
restriction included as part of the sale. The department
agreed and plans to seek clarification before proceeding
with the purchase.

Pursuant to NDCC Section 20.1-02-05.1, the Budget
Section approved the Game and Fish Department
request to acquire approximately 208 acres of land in
Oliver County, subject to land use restriction provisions
being removed or changed to the satisfaction of the
Game and Fish Department.

Williston

The Budget Section received a request from the
Game and Fish Department to authorize the purchase of
2.18 acres of land adjacent to the department's shop
and office facility in Williston. The department requested
approval to purchase the land for $12,500 primarily for
parking and storage space.

Pursuant to NDCC Section 20.1-02-05.1, the Budget
Section approved the Game and Fish Department
request to acquire 2.18 acres of land in Williston.

JOB SERVICE NORTH DAKOTA
Status of the Job Insurance Trust Fund
Pursuant to NDCC Section 52-02-17, the Budget
Section received a report on the status of the job
insurance trust fund. As of December 31, 2007, Job
Service North Dakota reported the trust fund balance
was $120 million, and the target for reserve adequacy
was $69.6 million. The agency reported it has exceeded
the targeted reserve fund amount due to increased



earnings in recent years and a reduction in the targeted
reserve fund balance requirement. The agency provided
projected trust fund balances through 2016 to
demonstrate how, through rate adjustments, Job Service
North Dakota plans to reduce the trust fund balance to
the targeted reserve fund amount by December 31,
2016. The agency reported the targeted modified
average high-cost multiplier is currently .86 percent.

CORRESPONDENCE

FROM ETHANOL PLANTS

Pursuant to NDCC Section 17-02-01, the Budget
Section received a report from a North Dakota ethanol
plant receiving production incentives from the state. The
report, from the Archer Daniels Midland Company plant
in Walhalla, indicated the plant produced a profit for the
year ending December 31, 2006, and did not receive
incentive payments in 2006 from the North Dakota
ethanol production incentive program.

STATE AGENCY UNCLAIMED PROPERTY

The Budget Section received reports from the Land
Department regarding state agencies that have not
submitted a claim for unclaimed property belonging to
that agency pursuant to NDCC Section 47-30.1-24.1.
The Budget Section learned the North Dakota Uniform
Unclaimed Property Act has been in effect since 1975,
and since that time, North Dakota state agencies have
been reported as being owners of unclaimed property.
The 2003 Legislative Assembly enacted Section
47-30.1-24.1 in an effort to resolve the issue of state
agency unclaimed property. Section 47-30.1-24.1
provides that within one year of receipt of state agency
property the administrator of unclaimed property shall
notify the agency by certified mail; the commissioner of
University and School Lands shall present a report to the
Budget Section identifying every state agency that has
not submitted a claim for property belonging to that
agency within one year of the receipt of the date of the
certified mail receipt; and upon approval of the Budget
Section, the agency relinquishes its right to recover its
property.

The Land Department reported that during the
2007-08 interim, the Unclaimed Property Division
reviewed its database annually and identified a total of
37 state agencies with unclaimed property, and certified
letters were mailed to those agencies. Of the 37 state
agencies which confirmed receipt of the certified mailing,
16 agencies either claimed the property or signed off on
the property and 21 agencies did not respond.

The Budget Section, pursuant to NDCC Section
47-30.1-24.1, approved the lists of state agencies
relinquishing their rights to recover unclaimed property.

LEGISLATIVE HEARINGS FOR
FEDERAL BLOCK GRANTS
Background

The Budget Section was informed the Legislative
Council staff contacted state agencies receiving federal
funds to determine which agencies receive block grants
that require legislative hearings. The results of the
survey revealed one block grant, the community services
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block grant administered by the Department of
Commerce Division of Community Services, requires
legislative hearings. The required public hearing will be
held as part of the appropriations hearing for the
Department of Commerce during the 2009 legislative
session.

Recommendation
The Budget Section recommends Senate Concurrent
Resolution No. 4001 to authorize the Budget Section to
hold public legislative hearings required for the receipt of
new federal block grant funds during the period from the
recess or adjournment of the 61% Legislative Assembly
through September 30, 2011.

FEDERAL FUNDS

The Budget Section reviewed a report on federal
funds anticipated to be received by state agencies and
institutions for bienniums ending June 30, 2009, and
June 30, 2011. The report indicated for the 2007-09
biennium, state agencies and institutions anticipate
receiving $2.463 billion of federal funds, approximately
$11.6 million less than the amount appropriated. For the
2009-11 biennium, state agencies and institutions
anticipate receiving approximately $2.650 billion of
federal funds. Based on estimates, the 2009-11
biennium will require $496.9 million of general fund
matching dollars, $41.7 million more than the 2007-09
biennium, if the estimated amounts are appropriated.
The 2009-11 amounts are preliminary as several
agencies had not filed their 2009-11 budget requests.

LEGISLATIVE COUNCIL STAFF REPORTS

The Budget Section received the following reports

prepared by the Legislative Council staff:

e 60" Legislative Assembly Analysis of Legislative
Changes to the Executive Budget 2007-09
Biennium. The report provides information on
legislative changes to the executive budget, FTE
changes, major programs, and related legislation
for each state agency. The report also includes
the analysis of various special funds and
statistical information on state appropriations.

e 60" Legislative Assembly Budget Status Report
for the 2007-09 Biennium. The report provides
information on the status of the general fund and
estimated June 30, 2009, ending balance,
legislative changes to general fund revenues,
and legislative appropriation changes to the
executive recommendation.

e Summary of 2007-09 Centers of Excellence
Applications - Round 1. The report provides a
listing of 2005-07 approved applications and
summaries of the 2007-09 Round 1 applications.

e Status of Contingency Appropriations for the
2007-09 Biennium. The report provides
information regarding the status of contingency
appropriations for the 2007-09 biennium.

e 2007-09 Biennium Report on Compliance With
Legislative Intent. The report provides the
current status of major budget changes and
initiatives approved by the 2007 Legislative



Assembly for various agencies. The report
contains information regarding the status of major
special funds as of March 2009.

e Ongoing Cost of Budget Section Actions. The
report provides a summary of the Budget Section
approvals during the 2007-08 interim to date that
have an ongoing cost and the estimated future
cost relating to those actions.

e Summary of 2007-09 Centers of Excellence
Applications - Round 2. The report provides a
listing of 2005-07 approved applications, the
2007-09 Round 1 approved applications, and
summaries of the 2007-09 Round 2 applications.

e Approval and Evaluation of Donated Assets -
Other States. The report provides information on
other states' methods of evaluating the future
costs of donated facilities and any subsequent
monitoring of actual costs.

AGENCY REQUESTS AUTHORIZED

BY THE EMERGENCY COMMISSION

Pursuant to NDCC Sections 54-16-04, 54-16-04.1,
54-16-04.2, and 54-16-09, the Budget Section
considered agency requests that had been authorized by
the Emergency Commission and forwarded to the
Budget Section. From the June 27, 2007, meeting to the
September 25, 2008, meeting, the Budget Section
considered 33 requests, all of which were approved.
The 33 Emergency Commission requests approved
included expenditure of $70,454,427 of federal funds
and $20,988,584 of other funds, line item transfers
totaling $381,250, and authorization of eight FTE
positions for the remainder of the 2007-09 biennium. At
the end of this report is a listing which provides a
description of each agency request considered by the
Budget Section.

Status of the State Contingencies Appropriation

Eight requests authorized by the Emergency
Commission were to obtain funds from the state
contingencies appropriation. The following is a summary
of the state contingencies appropriation:
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State Contingencies Appropriation

2007 legislative appropriation $700,000
Emergency Commission requests

Adjutant General (#1643) ($32,054)"

Attorney General's office (#1654) (25,000)

Adjutant General (#1656) (52,100)

Veterans Home (#1659) (109,000)

Secretary of State (#1661) (30,263)

Attorney General's office (#1662) (7,000)

Adjutant General (#1663) (77,700)

Attorney General's office (#1679) (84,000)
Total of Emergency Commission requests $417,117
Remaining balance - October 2008 $282,883

The Adjutant General requested and received funding of

$120,000 for operations support relating to the Northwood
tornado damage. The Adjutant General received Federal
Emergency Management Agency reimbursement of $87,946
which was returned to the state contingencies fund; therefore, the
net amount of the state contingencies disbursement was $32,054.

OTHER REPORTS

The Budget Section received other reports, including:

o Office of Management and Budget - Information
on the oil revenue forecast process.

o Office of Management and Budget - Information
on the statutory provisions relating to the budget
stabilization fund.

o Office of Management and Budget - Information
on the factors resulting in oil price discounts.

o North Dakota State University - Information
regarding the status of the Northern Tier Network
project.

e North Dakota Experimental Program to Stimulate
Competitive Research (EPSCoR) - Information
regarding an update on the North Dakota
EPSCoR program.

This report presents Budget Section activities through
September 2008. Because one of the major
responsibilities of the Budget Section is to review the
executive budget, which by law is not presented to the
Legislative Assembly until after December 1, a
supplement to this report will be submitted for
distribution at the beginning of the 61% Legislative
Assembly in January 2009.




AGENCY REQUESTS CONSIDERED BY THE BUDGET SECTION

Pursuant to NDCC Sections 54-16-04, 54-16-04.1,

54-16-04.2,

and 54-16-09, the Budget Section

considered 33 agency requests that were authorized by

the Emergency Commission. All
approved.

requests were
The following is a list of agency requests

approved from June 27, 2007, through September 25,

2008:

Adjutant General

June 27, 2007 - To increase special funds
spending authority by $6,290,000 for the Air
Guard contracts ($290,000) and Army Guard
contracts ($6,000,000) line items for the 2005-07
biennium. The request is to provide the
additional spending authority needed for federally
funded capital construction projects started in the
2003-05 biennium but not completed and fully
paid until the 2005-07 biennium.

October 30, 2007 - To transfer $120,000 from the
state contingencies appropriation for costs
incurred by the North Dakota National Guard for
providing operational support in Northwood
following the August 2007 tornado.

March 19, 2008 - To transfer $52,100 from the
state contingencies appropriation for costs
incurred by the National Guard for assisting
residents of Northwood with necessary repairs to
damaged homes ($48,000), providing the
Department of Transportation with diesel fuel
supply assistance ($2,236), and providing
operational support in Mandan during a natural
gas pipeline break ($1,851).

June 18, 2008 - To transfer $77,700 from the
state contingencies appropriation for costs
incurred by the National Guard for missions
associated with land-based fires in the Minot area
in April 2008.

Department of Agriculture

June 27, 2007 - To increase spending authority
by $110,500 of federal funds from the United
States Forest Service for the grants line item
($110,500) for control of leafy spurge and
multicounty control of noxious and invasive
weeds.

March 19, 2008 - To increase federal funds
spending authority by $264,365 for the salaries
and wages line item ($132,832) and operating
expenses line item ($131,533). The federal
funds are received through the United States
Department of Agriculture to conduct a survey
related to potato cyst nematode.

June 18, 2008 - To increase special funds
spending authority by $120,825 for operating
expenses ($120,825). The additional special
funds are from increased revenue from Pride of
Dakota events and will be used for Pride of
Dakota activities.

Attorney General

October 30, 2007 - To increase federal funds
spending authority by $200,000 for salaries and
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wages ($49,500), operating expenses ($8,102),
and capital assets ($142,398). The federal funds
are received through the Department of
Transportation from the federal National Highway
Traffic  Safety Administration for alcohol
countermeasure programs.

September 25, 2008 - To transfer $84,000 from
the state contingencies appropriation for the
operating line item to reimburse city and county
governments for prosecution witness fees and
expenses.

Department of Corrections and Rehabilitation

June 27, 2007 - To increase spending authority
by $250,000 of federal funds from the United
States Department of Justice for the juvenile
community services line item ($250,000) for
juvenile justice, juvenile delinquency prevention,
and juvenile accountability programs.

Council on the Arts

June 18, 2008 - To increase federal funds
spending authority by $72,000 to accept federal
funds from the National Endowment for the Arts
for the salary line item ($25,000) for temporary
part-time staff and grants line item ($47,000) to
support existing grant programs.

Game and Fish Department

June 18, 2008 - To increase federal funds
spending authority by $630,000 for capital assets
($630,000). The federal funds are from the
Federal Aid in Wildlife Restoration Act and will be
used to construct a wildlife laboratory building in
Bismarck.

State Department of Health

October 30, 2007 - To increase spending
authority by $170,000 to accept federal funds
from the Centers for Disease Control and
Prevention for the salaries and wages line item
($170,000) and approval of two FTE positions for
programs pertaining to influenza surveillance and
testing along with enhancing detection of
pandemic influenza.

March 19, 2008 - To increase the salaries and
wages line item by $74,000 of federal funds from
the Centers for Disease Control and Prevention
to maintain North Dakota immunization
information system (NDIIS) data, enhance the
data quality in the NDIIS, and conduct statistical
analysis of NDIIS data. The funding is for one
FTE epidemiologist Il position. This position is
included in a five-year grant, which ends
December 31, 2012.

Industrial Commission

September 25, 2008 - To amend a request,
which was approved by the Emergency
Commission on March 14, 2008, but that did not
require Budget Section approval. This request is
for approval for a line item transfer of $285,000
from the OIil and Gas Division contingency line
item to the salaries line item ($254,750) and the
operating line item ($30,250) for employee equity



and retention adjustments and to hire two
new FTE positions.

Information Technology Department

October 30, 2007 - To increase special funds
spending authority and the geographic
information system line item by $75,000 to accept
federal funds from the United States Geological
Survey to enhance a software program used to
download aerial photographs and scanned maps
from the state's geographic information system
hub.

October 30, 2007 (approved March 19, 2008) -
To increase special funds spending authority and
the Criminal Justice Information Sharing line item
by $1,410,160 to accept federal funds from the
United States Department of Justice to
implement a statewide automated victim
information and notification system and to
provide one FTE position. The system will be
administered by the Department of Corrections
and Rehabilitation.

Office of Management and Budget

September 25, 2008 - To receive borrowing
authority of $5 million to secure a loan from the
Bank of North Dakota for funding centers of
excellence-approved projects as provided for in
Section 15 of House Bill No. 1018 (2007).
September 25, 2008 - To transfer $300,000 from
the capital assets line item to the operating
expenses line item to provide additional funding
for utility expenses.

Department of Public Instruction

June 27, 2007 - To increase special funds
spending authority by $16 million for the
operating expenses line item ($1 million) and the
other grants line item ($15 million) for the
2005-07 biennium. The funding is for providing
grants to school districts during the 2005-07
biennium.

June 27, 2007 - To increase special funds
spending authority for the 2007-09 biennium by
$525,800 to accept federal funds from the United
States Department of Agriculture for development
of a software program to expand and improve
direct certification procedures related to child
nutrition, food stamps, and temporary assistance
to needy families.

September 25, 2008 - To increase federal funds
spending authority by $1,921,812 for the salaries
and wages line item ($88,651), the operating
expenses line item ($313,545), and the grants-
other grants line item ($1,519,616) and provide
one FTE position in the Title | Unit to administer
the program.

Secretary of State

March 19, 2008 - To increase spending authority
by $575,000 to accept federal funds from the
United States Election Assistance Commission
for the Help America Vote Act election reform
fund and for funding of $30,263 from the state
contingencies appropriation for the 5 percent
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state match required to obtain the $575,000 of
federal funds.

Department of Transportation

June 27, 2007 - To increase the driver and
vehicle services line item by $250,000 of federal
funds from the National Highway Traffic Safety
Administration to provide grants for traffic safety
programs.

October 30, 2007 - To increase the capital assets
line item by $4,000,000 of special funds from
charges to state agencies for State Fleet
Services usage.

October 30, 2007 - To increase the grants line
item by $1,230,436 of federal funds from the
National Highway Traffic Safety Administration.
June 18, 2008 - To increase spending authority
by $41,500,000 for the capital assets line item
($31,650,000) and the grants line item
($9,850,000). Additional federal highway funding
of $36,800,000 will be used for highway
construction and grant purposes. Other political
subdivisions will provide matching funds of
$4,700,000 to the department.

June 18, 2008 - To increase federal funds
spending authority by $2,205,354 for grants. The
federal funds are from the National Highway
Traffic Safety Administration to be used for
transportation safety grant purposes. No
additional matching funds are required.
September 25, 2008 - To increase special funds
spending authority by $4,800,000 for the
operating expenses line item ($2,800,000) and
the capital assets line item ($2,000,000) to
receive additional funds from charges to state
agencies for State Fleet Services usage.

University of North Dakota

June 27, 2007 - To modify and extend into the
2007-09 biennium an existing line of credit in the
amount of $1,515,259 with the Bank of North
Dakota, pursuant to NDCC Section 54-16-13, for
costs related to 1997 flood disaster damages.
The line of credit authorized for the 2005-07
biennium was $2,610,854.

Veterans Home

June 27, 2007 - To increase special funds
spending authority from additional resident rent
revenue and the operating expenses line item by
$100,000 for medical costs, including
medications, primary care laboratory work, tests,
and x-rays, which were previously covered by the
Veterans Administration Medical Center in Fargo
and for increases in utilities and travel costs due
to high fuel prices and for a line item transfer of
$65,000 from the salaries line item to the
operating expenses line item for additional
contract nursing costs incurred due to the inability
to find candidates to fill several vacant nursing
positions.

March 19, 2008 - To increase the salaries and
wages line item by $133,500 from special funds
available due to actual Veterans Home
collections exceeding estimates. The request is



necessary to comply with recommendations
resulting from a federal Department of Veterans
Affairs survey and focus review. The survey
found the Veterans Home had insufficient staffing
on the evening shift and the focus review
determined the Veterans Home medication
administration practices were unsafe. The
increase will provide for three FTE certified
medication aides and certified nursing assistants.
March 19, 2008 - To transfer $109,000 from the
state contingencies appropriation and to increase
the capital assets line item by $2,128,000. The
additional funding includes $1,400,000 in federal
funds, $619,000 in special funds, and $109,000
from the state contingencies appropriation. The
cost estimate for the new 150-bed Veterans
Home has increased from $21.1 million to
$25.6 million. The cost of the 121-bed portion of

78

the project has increased from $18.5 million to
$20.7 million. The federal Department of
Veterans Affairs will provide the additional federal
funds necessary for 65 percent of the increased
cost of the 121-bed facility if the Veterans Home
provides written verification of its 35 percent
match required for the project. The additional
matching funds required total $728,000. The
Veterans Home anticipates receiving a $75,000
grant from the Department of Commerce for the
geothermal system, $150,000 of funding from the
veterans' postwar trust fund as approved by the
Administrative Committee on Veterans Affairs,
and $394,000 from Veterans Home special funds
available due to actual collections exceeding
estimates, for a total of $619,000. The remaining
$109,000 of the required match was requested
from the state contingencies appropriation.



COMMISSION ON ALTERNATIVES TO INCARCERATION

The Commission on Alternatives to Incarceration was
created by House Bill No. 1473 (2005). The bhill, which
was codified as North Dakota Century Code (NDCC)
Section 54-35-24, required the Legislative Council
chairman to select the chairman and vice chairman of
the commission and provided for the membership of the
commission as follows:

1. Three members appointed by the Governor, one
of whom must be an academic researcher with

specialized knowledge of criminal justice
sentencing practices and sentencing
alternatives;

2. The Attorney General or the Attorney General's
designee;

3. Two members appointed by the Chief Justice of
the Supreme Court;

4. The director of the Department of Corrections
and Rehabilitation;

5. The director of the Department of Human
Services;

6. Two local law enforcement officers appointed by
the Attorney General;

7. One state's attorney appointed by the North
Dakota State's Attorneys Association;

8. Three members  of the House  of
Representatives, two of whom must be selected
by the leader representing the majority faction of
the House of Representatives and one of whom
must be selected by the leader representing the
minority faction of the House of Representatives;

9. Three members of the Senate, two of whom

must be selected by the leader representing the

majority faction of the Senate and one of whom
must be selected by the leader representing the
minority faction of the Senate; and

One representative of the North Dakota

Association of Counties appointed by the

Association of Counties.

North Dakota Century Code Section 54-35-24
requires the commission to study sentencing
alternatives, mandatory sentences, treatment options,
the expanded use of problem-solving courts, home
monitoring, and other related issues. That section
requires the commission to provide to the Governor
information and recommendations for the Governor's
consideration in time for inclusion of the
recommendations in the biennial executive budget. The
legislation that created the commission expires June 30,
2009.

Commission members were Senators Joel C.
Heitkamp (Chairman), Dick Dever, and Tony Grindberg;
Representatives Ron Carlisle, Kari L. Conrad, and
Lawrence R. Klemin; Governor's appointees Edward
Brownshield, Dr. Gary Rabe, Deborah Ness (who
resigned in January 2008), and Keith Witt; Attorney
General's designee Thomas L. Trenbeath; Chief
Justice's appointees Judge Gail Hagerty and Justice
Mary Muehlen Maring; Director of the Department of
Corrections and Rehabilitation Leann K. Bertsch;

10.
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Director of the Department of Human Services Carol K.
Olson; Attorney General's law enforcement officer
appointees Paul Hendrickson and Paul D. Laney; North
Dakota State's Attorneys Association's appointee
Bradley A. Cruff, and North Dakota Association of
Counties' appointee Duane Johnston.

The commission submitted this report to the
Legislative Council at the biennial meeting of the Council
in November 2008. The Council accepted the report for
submission to the 61% Legislative Assembly.

BACKGROUND

The United States Department of Justice reported
that during the 12 months ending June 30, 2006, there
were 2,245,189 individuals incarcerated in federal and
state prisons and local jails, which was an increase of
2.8 percent from the previous year. The federal report
also indicated that the increase in state and federal
prison admissions continued to increase faster than the
rate of releases, thus resulting in continued growth in
prison populations. The department's statistics indicated
that there were 497 prisoners per 100,000 residents in
this country as of June 30, 2006.

Although the report indicated that the number of state
and federal prisoners per 100,000 population in North
Dakota--211--is significantly lower than the national
average, the report also indicated that the rate of
increase in incarcerated individuals in this state--
6.1 percent--was among the highest in the nation for the
period from June 30, 2005, through June 30, 2006.

Department of Corrections and Rehabilitation

In 2007 the Legislative Assembly appropriated
$195.6 million for the Department of Corrections and
Rehabilitation for the 2007-09 biennium. Of that amount,
$171.6 million is from the general fund. The general
fund appropriation included a $41 million transfer to the
State Penitentiary land fund for the purpose of
addressing correctional facility needs. The general fund
appropriation also included $9,528,597 for contract
housing of inmates, $7,955,877 of which is for housing
female inmates at the Dakota Women's Correctional and
Rehabilitation Center and $1,632,720 of which is for
housing male inmates at county correctional centers and
private facilities.

Division of Adult Services

North Dakota Century Code Section 12-47-01
provides for the establishment of the State Penitentiary.
The main prison complex in Bismarck houses maximum
and medium security male inmates. As of June 1, 2007,
the State Penitentiary housed 530 male inmates. The
James River Correctional Center in Jamestown is
classified as a medium security housing facility and, as
of June 1, 2007, housed 403 medium security male
inmates. The 2007 Legislative Assembly provided
funding to assist in increasing the capacity of the James
River Correctional Center by 20 beds. The Missouri
River Correctional Center is south of Bismarck and has



no fences or barriers to contain the inmates. The
Missouri River Correctional Center has approximately
150 prison beds and houses minimum security male
inmates whose sentences are not less than 30 days nor
more than one year. As of June 1, 2007, the Missouri
River Correctional Center housed 141 inmates.

The department has offices across the state staffed
by parole and probation officers who manage offenders
sentenced to supervision by a court, released to parole
by the State Parole Board, sent to community placement
by the director, or placed at the Tompkins Rehabilitation
and Correction Center. The officers supervise offender
compliance with the supervision conditions and provide
cognitive, behavioral, and other forms of counseling
services.

The Tompkins Rehabilitation and Correction Center,
a combined program located on the campus of the State
Hospital in Jamestown, houses both inmates and
noninmates. The center provides a structured two-
phased treatment program that generally lasts between
100 days and 120 days. The center is the combination
of the Tompkins Rehabilitation and Corrections Unit from
the Stutsman County Corrections Center and the
Corrections Rehabilitation and Recovery Center. The
center consists of three 30-bed wards--one ward
(30 beds) for females and two wards (60 beds) for
males.

During the 2003-05 biennium, the Department of
Corrections and Rehabilitation began to contract with the
Dakota Women's Correctional and Rehabilitation Center
in New England to house its female inmates. The
Dakota Women's Correctional and Rehabilitation Center
is owned and operated by the Southwest Multi-County
Correction Center Board, which consists of one member
from each of the six counties represented in the
Southwest Multi-County Correction Center. The six
counties are Stark, Slope, Billings, Bowman, Dunn, and
Hettinger. The prison at the Dakota Women's
Correctional and Rehabilitation Center consists of
facilities for minimum and higher security inmates and
for administrative segregation. As of June 1, 2007, the
Dakota Women's Correctional and Rehabilitation Center
housed 101 state inmates.

Division of Juvenile Services and Youth Correctional
Center

The Division of Juvenile Services has eight regional
offices serving the eight human service regions across
the state and is staffed to provide supervision to
juveniles committed by the courts. The division's case
managers supervise about 400 juveniles per day. The
division also oversees the Youth Correctional Center,
which is located west of Mandan and is the state's
secure juvenile correctional institution. The Youth
Correctional Center serves as a secure detention and
rehabilitation facility for adjudicated juveniles who
require the most restrictive placement and maximum
staff supervision and provides appropriate programming
to address delinquent behavior. Juvenile programming
at the Youth Correctional Center includes drug and
alcohol programming, child psychiatric and psychological
services, sexual offender programming, a pretreatment
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program for juveniles who are difficult to manage, and a
security intervention group program to inform, educate,
and provide juveniles with alternatives to gang activity
and gang affiliation. The Youth Correctional Center
provides adjudicated adolescents an opportunity to
complete or progress toward completing their education
coursework while in residence.

2005-06 INTERIM STUDY

AND 2007 LEGISLATION
During the 2005-06 interim, the commission made
several recommendations and the Legislative Assembly
responded to most of the recommendations.

Electronic Monitoring

The commission recommended Senate Bill No. 2029
(2007), which provided that except for an offense for
which the law requires mandatory incarceration,
electronic home detention or global positioning system
monitoring may be used for certain adult and juvenile
offenders. The bill, which was enacted, authorized,
subject to the availability of funding, the court, or with the
approval of the court, the Department of Corrections and
Rehabilitation or a correctional facility, to implement an
electronic home detention and global positioning system
monitoring program.

Executive Budget and Funding Issues
Faith-Based Treatment Program

The commission recommended the Governor include
in the 2007-09 executive budget $300,000 for room and
board expenses for individuals admitted to a faith-based
program to address addiction problems.

In 2007 the Legislative Assembly included within the
2007-09 biennial budget for the Department of
Corrections and Rehabilitation $500,000 for faith-based
programming.

Drug Courts

The commission recommended the Governor include
in the 2007-09 executive budget approximately $600,000
for the addition of two full-time equivalent (FTE)
positions for the Department of Corrections and
Rehabilitation and four FTE positions for the Department
of Human Services to assist in the expansion of drug
courts.

In 2007 the Legislative Assembly included funding
and authorization for three FTE positions within the
Department of Corrections and Rehabilitation for drug
court parole and probation officers and for four additional
FTE positions for addiction counselors at regional
human service centers.

Robinson Recovery Center

The commission recommended the Governor include
in the 2007-09 executive budget up to $1.2 million for the
expansion of the Robinson Recovery Center.

In addition to the base funding of $500,000 and an
inflationary increase of $134,000, the Legislative
Assembly directed that $700,000 from the general fund
within the budget for the Department of Human Services
must be used for increasing the number of individuals



receiving methamphetamine treatment services at the
Robinson Recovery Center.

Community Service Programs

The commission recommended the Governor include
in the 2007-09 executive budget $200,000 to be
administered on a cost-share basis with local
governments for the operation of community service
programs.

The Legislative Assembly enacted Senate Bill
No. 2243 (2007), which imposed a $50 community
service supervision fee upon each defendant who
receives a sentence that includes community service.
The bill provided that the community service supervision
fees collected are to be deposited in the community
service supervision fund to be used to provide
community service supervision grants. The bill
appropriated $125,000 from the fund for the 2007-09
biennium to the Department of Corrections and
Rehabilitation for providing matching grants for
community service supervision of offenders and directed
the department to use $100,000 of the funds
appropriated in the Field Services line item in Section 3
of House Bill No. 1015 (2007) for the purpose of
providing matching grants for community service
supervision of offenders for the biennium.

Cass County Jail Intervention Committee

The commission recommended the Governor include
in the 2007-09 executive budget $582,000 to assist in
implementing the Cass County Jail Intervention
Coordinating Committee mental health project, to be
contingent upon the receipt of a federal grant for the
implementation of the project.

Other Recommendations and Statements

The commission expressed its support for an
appropriate level of funding, staffing, and training for
electronic monitoring programs and the continued use
and expansion of the secure continuous remote alcohol
monitoring program. The commission encouraged the
Governor to assess the need for reducing caseloads for
licensed addiction counselors, case managers for
individuals with serious mental illnesses, and parole and
probation officers to attempt to achieve industry
caseload standards.

The Legislative Assembly provided funding in the
2007-09 budget for the Department of Human Services
for 4 additional full-time case managers, 1 additional
addiction counselor, and 1 sexual abuse therapist and
provided funding in the budget for the Department of
Corrections and Rehabilitation for up to an additional
11 parole and probation officers and 1 corrections agent.

The commission recommended the provision of
adequate funding for mental health and substance
abuse programs.

The Legislative Assembly included within the budget
for the Department of Human Services approximately
$2.8 million for the phasein of a community-based
sexual offender treatment program.

The commission encouraged the Department of
Human Services to work with treatment providers to
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identify gaps in recovery support services and to assist
in the implementation of programs to provide early
mental health screenings.

The commission encouraged school
operate alternative schools to assist
adolescents in school.

The commission encouraged the continued study of
the effectiveness of substance abuse treatment
programs. The Legislative Assembly amended NDCC
Section 19-03.1-45 to continue the drug assessment and
treatment diversion program and expanded the program
from a three-county pilot program to a statewide
program.

The commission encouraged state agencies and
other entities to place additional emphasis on education
and awareness of substance abuse issues.

The commission expressed support for the work of
the Prevention Advisory Council on Drugs and Alcohol
appointed by the Governor, including the identification of

districts to
in keeping

methods for strengthening families and healthy
communities.
The  commission  expressed support  and

encouragement for private initiatives, such as programs
that provide mentors for children of incarcerated
individuals.

TESTIMONY AND
COMMISSION CONSIDERATIONS

Department of Corrections and Rehabilitation
Department Reorganization

The commission received reports from
representatives of the Department of Corrections and
Rehabilitation regarding programs and initiatives at the
department which provide alternatives to incarceration or
which are intended to keep offenders from reoffending.

In 1989 the Legislative Assembly merged the State
Penitentiary, the Parole and Probation Department, and
the Division of Juvenile Services into the newly created
Department of Corrections and Rehabilitation. The
legislation creating the department provided that the
department consists of a Division of Adult Services, a
Division of Juvenile Services, and such other divisions
as determined necessary. From 1989 until 2007, the
department included a Prisons Division and a Parole and
Probation Division, which later became known as the
Field Services Division.

The commission was informed that the department
sought to be considered for a National Institute of
Corrections program--the Transition to Community
Initiative. In working to implement that initiative, officials
of the department recognized that the significant growth
of the Prisons Division and the Field Services Division
resulted in a fragmentation of the department. To better
achieve the results desired under the initiative, the
department underwent a restructuring at the directive of
the director of the department. Beginning in May 2007,
the department moved to merge the Field Services
Division and the Prisons Division into a Division of Adult
Services to combine all adult services under one division
director. Under that director, there are now nine deputy
directors. The department also established a centralized
administration office and a human resources office. The



reorganized department continues to include a Division
of Juvenile Services.

The commission received testimony from a
representative of the Department of Corrections and
Rehabilitation indicating that the department has
achieved a measure of stability after the reorganization,
but continues to experience a significant level of turnover
in security staff and has experienced difficulty in
retaining and attracting employees for treatment
positions and parole officer positions. The testimony
indicated that much of the turnover was due, in part, to
low salaries.

Recidivism and Transition

The commission received testimony indicating the
recidivism rate--offenders reoffending--in this state is
approximately 23 percent, which compares very
favorably nationally. However, testimony revealed that
the department lacks the resources to maintain a system
that fully tracks all offenders after release from
supervision.

A key to reducing recidivism is to prepare an offender
to reenter the community and to provide the education
and training necessary to help the offender succeed
after release from incarceration. The department has
initiated a process through which the department
assesses all new inmates to identify individual strengths,
aptitudes, and interests with the goal of recommending
programs to enhance inmates’ ability to transition into
the community upon release. The department also is
working with Job Service North Dakota, the Department
of Commerce, and private industry to identify workforce
needs in the state. By collaborating with workforce
training programs in the state, the department is
attempting to educate and train offenders to fill unmet
needs in the state's workforce and, thereby, lessen the
chances that an offender will reoffend.

In transitioning offenders back to the community, the
department uses facilities of the department, including
the Missouri River Correctional Center and the Tompkins
Rehabilitation and Correction Center, as well as contract
facilities.  Testimony indicated that in addition to
transition facilities such as the Bismarck Transition
Center and Centre, Inc., the department has begun to
consider the use of county jails as a transition
opportunity for offenders as a method to improve
employment opportunities, reunify families, and connect
the offender with local service providers.

The commission received testimony from a member
of the Legislative Assembly who proposed using excess
capacity in the North Dakota University System to
provide treatment and educational opportunities for
offenders. The proposal suggested that the smaller
campuses in the state could bid to have a corrections
program located on the campus, which would allow for
self-determination and community support for the
program. Under the proposal, a low-risk offender who
demonstrates a greater potential for rehabilitation could
be provided career skills while not being exposed to the
prison atmosphere.
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Sexual Offender Task Forces and Electronic
Monitoring

The commission received testimony regarding the
monitoring of sexual offenders upon release from
custody. The department has placed sexual offender
specialists around the state to work with local law
enforcement, parole and probation officers, treatment
providers, state's attorneys, and victims' advocates to
collaborate in the supervision, treatment, and
management of registered sexual offenders who are
required to be supervised.

One of the tools used in the supervision of sexual
offenders is global positioning system monitoring.
Testimony cautioned, however, that electronic
monitoring is only a tool to be used, and cannot be used

exclusively. The commission received testimony
indicating that some sexual offenders experience
difficulty in finding housing upon release from

incarceration, which makes it more difficult for the
department and law enforcement to supervise and
monitor the offenders.

The commission received testimony indicating that
the electronic monitoring legislation enacted in 2007
placed with courts the responsibility for determining if
electronic monitoring for any eligible offender is
appropriate. A member of the judiciary suggested that
the responsibility for the electronic monitoring program
better rests with law enforcement.

Dakota Women's Correctional and Rehabilitation
Center

The commission toured the Dakota Women's
Correctional and Rehabilitation Center in New England.
The Dakota Women's Correctional and Rehabilitation
Center consists of a 70-bed minimum security unit, a
40-bed medium security unit, a 16-bed orientation unit,
and a 5-bed high security unit. The center offers
treatment and education and training programs similar to
those offered in facilities under the control of the
Department of Corrections and Rehabilitation, including
a welding and carpentry program and a prison industry
sewing facility. The commission received testimony

indicating that there are significant employment
opportunities for offenders trained in the welding
program.

Tompkins Rehabilitation and Correction Center

The commission toured the Tompkins Rehabilitation
and Correction Center in Jamestown. The center is a
Department of Corrections and Rehabilitation-funded
program at the State Hospital consisting of 90 beds.
Treatment at the center generally requires between
100 days and 120 days of residential treatment and
subsequent community supervision.

Faith-Based Community Housing Initiative

The commission received a report indicating the
Department of Corrections and Rehabilitation has
continued to contract with the Teen Challenge program
to provide housing for individuals participating in the
residential treatment program. The testimony indicated
that the partnership has produced good results and that



officials of the department have sought to involve
inmates in the program before the inmates are paroled.

Department of Human Services

The commission received reports from
representatives of the Department of Human Services
regarding substance abuse treatment programs and
mental health intervention programs provided by the
department. The commission received testimony
indicating that alcohol continues to be the primary
substance abuse problem, followed by marijuana and
methamphetamine. Although the use of meth-
amphetamine appears to be decreasing within the state,
the commission received information indicating the
abuse of prescription drugs is a growing problem in the
State.

Regional Human Service Centers

The Department of Human Services provides
substance abuse treatment to the public through the
eight regional human service centers. In addition to
providing a variety of substance abuse treatment
services, the human service centers have the ability to
contract with private service providers for additional
treatment services so that the department is able to offer
treatment options ranging from outpatient to residential
treatment. The regional human service centers also
provide crisis intervention and assessment services.

The commission received testimony  from
representatives of the Department of Human Services
regarding the crisis intervention team model--a program
geared to divert individuals from the criminal justice
system, emergency rooms, and intensive services when
appropriate and to improve treatment for mentally ill
individuals.  The model requires a close working
relationship between law enforcement officials and
mental health professionals and may include the use of
crisis stabilization units, mobile crisis teams, homeless
shelters, and detoxification units. Although there may be
variations of the model, the general purpose of the
model is to train law enforcement officers to assess
situations that may involve mental illness and to
determine  when intervention of mental health
professionals may be appropriate to divert mentally ill
individuals from the criminal justice system and provide
treatment options.

The commission received testimony indicating that
implementation of a pilot program for crisis intervention
team training likely would require approximately
$125,000 for the biennium.  Although commission
members were uncertain as to the parameters of such a
program, the commission members generally agreed
that because the program would be designed to train law
enforcement officers, the program should be coordinated
through the office of the Attorney General.

Robinson Recovery Center

The commission received testimony regarding the
treatment of methamphetamine addiction at the
Robinson Recovery Center in Fargo. In 2007 the
Legislative Assembly doubled the amount of funding
provided for the Robinson Recovery Center so that
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40 beds would be available at the center. The Robinson
Recovery Center is one of three residential treatment
facilities in the United States that focuses specifically on
treatment for methamphetamine addiction.

The Robinson  Recovery Center received
157 referrals between July 1, 2007, and June 30, 2008.
Over 50 percent of the referrals were from the Fargo
area. During that time period the center admitted
62 individuals, approximately 20 percent of whom
resided in the western portion of the state. The number
of admissions at the center has never exceeded 30.

The commission received testimony suggesting that
mandatory sentencing laws have limited the ability of the
Robinson Recovery Center to admit a significant number
of individuals referred to the center. Of the individuals
denied admission between July 1, 2007, and June 30,
2008, approximately one-third were denied because they
were required to serve mandatory sentences.

The commission received testimony indicating there
is a shortage in the state of residential treatment facilities
for substance abuse addictions other than
methamphetamine addiction. In addition, commission
members expressed concerns regarding the availability
of residential treatment for methamphetamine in the
western portion and rural areas of the state.

The commission considered a bill draft that would
have allowed a judge to defer the imposition of a
sentence or suspend a sentence when a mandatory
term of imprisonment is required for a drug possession
offense. Because it appeared that most individuals
denied admission to the Robinson Recovery Center due
to mandatory sentences were likely guilty of more than
possession offenses or likely originally charged with
delivery offenses, commission members expressed
concerns regarding whether the bill draft would have any
impact on admissions to the Robinson Recovery Center.

Drug Courts

The commission received reports regarding the
status of drug courts in the state. The state drug courts
have been administered as cooperative ventures among
district judges, state's attorneys, the Department of
Corrections and Rehabilitation, the Department of
Human Services, and contracted private treatment
providers. Juvenile drug courts have expanded to
include courts in Williston and Minot in addition to the
courts in Bismarck, Fargo, and Grand Forks. Adult drug
courts have continued to operate in Bismarck and Fargo,
and testimony indicated that planning was underway for
the implementation of adult drug courts in Grand Forks
and Minot. Testimony indicated both the juvenile and
adult drug courts have been a cost-effective and
successful alternative to incarceration.

In addition to the state drug courts, the commission
received testimony regarding the operation of a tribal
drug court in Belcourt and the plan to implement a
juvenile drug court in that community.  Although
testimony indicated the adult drug court in Belcourt has
been successful, the drug court faces substantial funding
issues.



Community Service Programs

A court is required to impose a $50 community
service supervision fee upon each defendant who
receives a sentence that includes community service.
The community service supervision fees collected are to
be deposited in the community service supervision fund
to be used to provide community service supervision
grants. The commission was informed that the
community service fee is low on the hierarchy of fees
that a court is required to impose, and defendants often
do not have the financial resources to pay the fees
imposed by courts. Therefore, many judges do not
impose the community service fee when ordering a
defendant to perform community service. Because less
than $15,000 had been collected and deposited in the
community service supervision fund during the first nine
months of the 2007-09 biennium, community service
supervision grants were not likely to amount to the
$125,000 appropriated from the fund for the biennium.

Proponents of community service programs
contended that the programs reduce incarceration rates
and keep offenders out of the state criminal justice
system, which results in cost-savings for the state. It
was also argued that the programs, especially when
operated in conjunction with drug-testing programs, are
an effective tool to reduce recidivism. A representative
of the Department of Corrections and Rehabilitation
testified that the community service programs were
created with the intention that the programs would
become self-supporting at the local level after a period of
initial state support.

The commission considered a bill draft to repeal the
$50 community service supervision fee. Proponents of
the bill draft contended that the fee has been a burden to
community service programs and community service
participants and that the state has an obligation to
provide an adequate level of support to assist
communities providing community service programs.

Cass County Justice and
Mental Health Collaboration Project

The commission received reports regarding the
progress of implementation of the Cass County Justice
and Mental Health Collaboration Project. The testimony
indicated that the project has received a federal grant for
planning and implementation of the project, which is
designed to keep nonviolent mentally ill offenders out of
jail when appropriate. The diversion program is intended
to provide a mental health assessment of an individual
who has been arrested to determine if a mental health
issue may be an underlying cause of the individual's
criminal behavior.  Testimony indicated that state
funding in the amount of $86,000 could assist in
operating the program for 18 months.

24/7 Sobriety Program
The commission received a report from the Attorney
General and the Attorney General of South Dakota
regarding implementation of a program designed to keep
repeat driving under the influence offenders from
consuming alcohol or drugs through the use of twice
daily drug and alcohol testing. The 24/7 program has
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been in widespread operation in South Dakota since
2005. During the first three and one half years of
operation in that state, nearly 8,000 individuals
participated in the program and nearly 1.3 million tests
were administered. Of those tests, over 99 percent
passed. The testimony revealed that the success of the
program is dependent upon the threat of incarceration
for a failed or missed test and the immediate imposition
of that sanction.

In 2007 the Legislative Assembly authorized the
Attorney General to establish a sobriety pilot project in
one or more judicial districts during the 2007-09
biennium. The pilot project was implemented in the
South Central Judicial District and allows a court to
condition any bond or pretrial release of a defendant
who is charged with a second or subsequent driving
under the influence offense on participation in the
program. The defendant must agree not to consume
any alcoholic beverages and must commit to twice-per-
day breath testing or electronic monitoring. As of
August 13, 2008, 96 individuals participated in the pilot
project. During that time, 5,765 tests were administered.
Of that number, there were 83 failed tests or no-shows.
Although most of the participants were required to report
for breath tests, the program has implemented electronic
monitoring through the use of five continuous alcohol
monitoring bracelets.

The commission considered a bill draft that would
have authorized the extension of temporary driving
permits for participants in the 24/7 sobriety program.
Although commission members were supportive of the
program and cognizant of the need for participants to be
able to drive to report for breath tests, concerns were
expressed regarding the impact of the bill draft with
respect to federal highway funding and the need for

additional comment from representatives of the
Department of Transportation.
Nongovernmental Programs
The commission received testimony  from
representatives of the Youthworks program and
Lutheran Social Services regarding intervention

programs administered and offered by those entities.

Youthworks

Youthworks is a private, nonprofit agency with a
mission to prevent youth from entering the juvenile
justice system and foster care. Youthworks operates a
short-term care and assessment center in Bismarck
which is able to serve up to five juveniles at a time. The
juveniles served at the center are referred after
experiencing a crisis, which may include the issuance of
a juvenile citation, a mental health crisis, or an incidence
of abuse. The purpose of the referral is to prevent long-
term placement out of the juvenile's home. Juveniles
referred to the program may receive attendant care,
which typically is the result of a referral by law
enforcement and which generally lasts less than
24 hours. Short-term or shelter care placements require
parental or guardian consent and require reunification of
the juvenile and parent or guardian within 96 hours,



unless a court hearing has been held to allow continued
placement.

The commission received testimony indicating that
the Youthworks intervention programs have been
supported through private sources and grant funding. It
was contended that the intervention programs have
contributed to a reduction in costs incurred by the
juvenile justice system and social services while
addressing a crisis and ultimately keeping the juveniles
united with their families.

Lutheran Social Services

Lutheran Social Services is a private, nonprofit, faith-
based organization that has served the state since 1919.
Lutheran Social Services operates a Youth Court in
Cass County through which first-time offenders appear
before a jury of their peers. In Grand Forks and Nelson
Counties, the DIVERT program uses an intensive
counseling approach to identify underlying issues of
conflict between a parent and a child or to identify a
mental health issue. The Youth Court and DIVERT
programs have been funded through a variety of grants,
donations, and private sources. It was argued that the
early intervention provided by the programs is effective
in keeping the juveniles served by the programs out of
the court system.

A representative of Lutheran Social Services
provided the commission with information regarding the
Healthy Families program, which is a voluntary home
visiting program designed to prevent child abuse and
neglect; the Day Report Center in Grand Forks, which
provides supervision of high-risk juvenile offenders
during the late afternoon and evening; restorative justice
programs, which bring together all parties involved in an
offense to attempt to resolve the problem and address
the offense, including the payment of restitution; and
adult reintegration services provided through a pilot
program in Bismarck which are designed to assist
offenders by providing testing and work skills evaluation,
preemployment training, and job placement.

Other Reports

Rural Crime and Justice Center

The commission received a report regarding the
Rural Crime and Justice Center at Minot State
University. The center was created in 1999 and became
designated as a Center of Excellence in 2002. A
representative of the center reported to the commission
regarding the center's Rural Methamphetamine
Education Project, which has received funding from the
United States Department of Justice. The purpose of
the project is to provide public awareness and education
with respect to methamphetamine use to individuals,
schools, and communities. The project partnered with
Prairie Public Television to produce three documentaries
relating to methamphetamine. Between February 2003
and October 2007, the project included over
900 presentations that were attended by more than
87,000 individuals. The center also has been
conducting a methamphetamine residual effects study, a
Victim's Assistance Academy, and a North Dakota Crime
Perception Survey.
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Individual Justice Planning Project

The commission received a report regarding the
Individual Justice Planning Project being undertaken by
the Protection and Advocacy Project in cooperation with
a number of entities, including the Department of Human
Services, the Department of Corrections and
Rehabilitation, and the judiciary. Although the Individual
Justice Planning Project was established in 1988, the
project was rarely used. The development of a new
manual for the project was seen as an opportunity to
expand the use of the project. The purpose of the
project is to present alternatives to the criminal justice
system, when appropriate, to address behavior that may
have resulted from a mental or cognitive impairment.
Pursuant to that purpose, an individual justice plan
developed for an individual must provide accountability
for the behavior, but provide a less restrictive alternative
approach to addressing the behavior which does not
include incarceration.

Pathways to Prosperity

The commission received a report regarding the
Pathways to Prosperity program established through a
foundation grant for members of the Turtle Mountain
Band of Chippewa Indians. The purpose of the grant is
to reduce poverty over a 10-year period. As part of the
poverty reduction plan, one strategy includes an effort to
reach out to at-risk youth, which may eventually include
the creation of a youth drug court as well as other drug
and alcohol prevention programs.

Project Peacemaker

The commission received a report regarding Project
Peacemaker, which is a program at the Turtle Mountain
Community College designed to increase tribal
members' knowledge of the law. The program is also
intended to improve the curriculum of tribal colleges in
law-related education and to train tribal council
members, court employees, and other judicial officials.

Hyperbaric Oxygen Treatment

The commission received a report regarding
hyperbaric oxygen treatment for brain injuries and the
potential to use the treatment to address brain damage
due to drug abuse. The commission received testimony
from a physician who proposed the creation of a
hyperbaric center of excellence. The testimony
suggested that an investment by the state of
approximately $500,000 could provide the equipment to
establish a fixed-base hyperbaric oxygen facility and a
mobile unit to be used for research and treatment
purposes.

Continuation of the Commission

Commission members discussed the mission of the
commission and whether continued study may be
necessary to achieve the purposes of the commission.
The commission considered a bill draft to extend the life
of the commission for an additional four years until
June 30, 2013. Commission members generally agreed
that the commission has been effective in developing
and proposing solutions to address issues related to



incarceration in this state and that continued study would
be desirable.

RECOMMENDATIONS
2009-11 Executive Budget and Funding Issues

The commission recommends the Governor include
$500,000 in the executive budget for room and board
expenses for individuals admitted to a faith-based
program to address addiction problems.

The commission recommends the Governor include
$500,000 in the executive budget for the Department of
Corrections and Rehabilitation to be used by the
department to provide matching grants for community
service programs at a level to be determined by the
department.

The commission recommends the Governor include
$86,000 in the executive budget for the Cass County
Justice and Mental Health Collaboration Project.

The commission recommends the inclusion of
$126,576 in the budget for the Attorney General to
provide for crisis intervention training for law
enforcement officials.

The commission expressed its support for a request
by the Department of Human Services for expanded
state funding for juvenile crisis intervention programs
around the state.

Community Service Supervision Bill
The commission recommends Senate Bill No. 2028
to repeal the $50 community service supervision fee that
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courts are required to impose on participants in

community service programs.

Commission Extension Bill
The commission recommends Senate Bill No. 2029
to extend the existence of the commission until June 30,
2013.

Other Recommendations and Statements

The commission encouraged the Governor and the
Department of Human Services to allow the Robinson
Recovery Center to address treatment needs for
addictions other than the treatment of methamphetamine
addiction.

The commission expressed its support for the efforts
of the Department of Human Services and encouraged
the department to provide broader residential treatment
services for addictions and mental health issues on a
statewide basis.

The commission expressed its support for legislation
during the 2009 legislative session to clarify the role of
the county sheriff in supervision of electronic home
monitoring in misdemeanor cases.

The commission expressed its support for the
24/7 sobriety program initiated by the Attorney General
and the efforts of the Attorney General to work with the
Department of Transportation to extend work permits for
participants in the 24/7 sobriety program.



CORRECTIONAL FACILITY REVIEW COMMITTEE

The Correctional Facility Review Committee was
created by Section 10 of House Bill No. 1015 (2007) to
address the immediate and future needs of the State
Penitentiary through a correctional facility review study.
Section 10 of House Bill No. 1015 required the
Legislative Council chairman to select the chairman and
vice chairman of the committee and provided for the
membership of the committee as follows:

1. Three members from the House of
Representatives, two of whom must represent
the majority faction of the House of

Representatives and one of whom must
represent the minority faction of the House of
Representatives; and

2. Three members from the Senate, two of whom
must represent the majority faction of the Senate
and one of whom must represent the minority
faction of the Senate.

Pursuant to Section 2 of Senate Bill No. 2136 (2007),
the Legislative Council also assigned the committee the
responsibility to receive a report from the Department of
Human Services on services provided by the
Department of Corrections and Rehabilitation relating to
individuals at the State Hospital who have been
committed to the care and custody of the executive
director of the Department of Human Services.

Committee members were Representatives Chet
Pollert (Chairman), Ralph Metcalf, and Alon Wieland and
Senators Tony Grindberg, David O'Connell, and Bob
Stenehjem.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2008. The Council accepted the report for
submission to the 61% Legislative Assembly.

CORRECTIONAL FACILITY REVIEW STUDY

Background

Department of Corrections and Rehabilitation
Services

The Department of Corrections and Rehabilitation
includes two major programs--juvenile services and adult
services. The Juvenile Services Division is responsible
for the Youth Correctional Center. The Adult Services
Division is responsible for the State Penitentiary, James
River Correctional Center (JRCC), and the Missouri
River Correctional Center (MRCC). In addition, male
inmates may be held in local correctional centers, in the
community placement program, and in other states’
facilities through the interstate compact program.

2007-09 Biennium Appropriation

The 2007-09 biennium appropriation for the
Department of Corrections and Rehabilitation is
$198 million, of which $173.5 million is from the general
fund. The general fund appropriation includes
$41 million transferred from the general fund to the State
Penitentiary land fund for a correctional facility project as
authorized and approved under Section 10 of 2007
House Bill No. 1015, referred to above. The $198 million
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includes the appropriation for adult services of
$174.2 million, of which $155.4 million is from the
general fund, and the appropriation for youth services of
$23.8 million, of which $18.1 million is from the general
fund. The 2007 Legislative Assembly provided
$9,588,597 for inmate contract housing. This amount
includes $9,528,597 from the general fund and $60,000
of federal funds. This funding is to be used to house
female inmates at the Dakota Women's Correctional and
Rehabilitation Center (DWCRC) in New England
($7,955,877) and to house excess male inmates at
county jails and private facilities ($1,632,720).

Full-Time Equivalent Positions

The Department of Corrections and Rehabilitation
was authorized 711.29 full-time equivalent (FTE)
positions for the 2007-09 biennium, an increase of
34.01 FTE positions from the 2005-07 appropriation.
The 34.01 new FTE positions include 5 FTE positions for
youth services and 29.01 FTE positions for adult
services.

State Penitentiary

North Dakota Century Code (NDCC) Section
12-47-01 provides for the establishment of the State
Penitentiary, which is to be located at the city of
Bismarck in Burleigh County. The State Penitentiary,
which was founded in 1885, is the state's maximum
security housing facility and is composed of seven units
that are used to house male inmates. Those seven units
consist of the north unit (orientation unit), the overflow
unit, the east cellhouse, the west cellhouse, the south
unit, the treatment unit, and the administrative
segregation unit. The Penitentiary and the immediate
surrounding property occupy approximately 200 acres
on the eastern outskirts of Bismarck. In total, the
Department of Corrections and Rehabilitation owns
approximately 2,500 acres, which include the State
Penitentiary site, MRCC, and 1,200 acres used for
farming purposes at Sunny Farm west of Mandan. The
Penitentiary consists of 562 prison beds and houses
maximum security male inmates as well as some
medium security male inmates.

James River Correctional Center

North Dakota Century Code Section 12-47-01 was
amended in 1997 to permit the director of the
Department of Corrections and Rehabilitation to
establish affiliated facilities at other locations throughout
the state within the limits of legislative appropriations.
The James River Correctional Center, which is located
on the grounds of the State Hospital in Jamestown, was
completed for use as a correctional facility in 1998. The
James River Correctional Center is classified as a
medium security housing facility and contains three units
for its inmate population which have a combined
capacity of 405 beds.

The 2005 Legislative Assembly provided $980,000
for ET building improvements and $584,000 for code



improvements in Building 18A (programs building) at
JRCC. The ET building improvements included security
improvements, energy efficiency improvements, and an
increase in bed space by converting four existing pantry
areas to 5-bed dormitories for a total increase in bed
capacity of 20beds. The code improvements to
Building 18A included improvements to restrooms, roof
replacement, and improvements to the elevator and
stairwell for accessibility by disabled individuals.
Construction costs for the JRCC ET building and
Building 18A improvements, which totaled $1,564,000,
were financed through the issuance of bonds authorized
in Senate Bill No. 2023 (2005).

The 2007 Legislative Assembly provided $596,075
for extraordinary repairs at JRCC, including roof repairs
for the kitchen and administrative building and installing
fire suppression systems in the kitchen, laundry, and
administrative building.

Missouri River Correctional Center

The Missouri River Correctional Center is located
eight miles south of Bismarck near the Missouri River.
The Missouri River Correctional Center has no barriers
to contain the inmates and is located in a wooded
setting. The institution houses male inmates whose
sentences are not less than 30 days nor more than one
year. The inmate housing facilities at MRCC consist of a
minimum security, dormitory-style housing unit for male
inmates which has a capacity of 150 inmates.

Among the education programs offered to the
inmates at MRCC are a high school equivalency
program, a resident tutoring program, a business
education class, an automotive mechanics program,
carpentry classes, computer skills training, and
prerelease and education release programs.

Dakota Women's Correctional and Rehabilitation
Center

During the 2003-05 biennium, the Department of
Corrections and Rehabilitation began to contract with
DWCRC to house its female inmates. The Dakota
Women's Correctional and Rehabilitation Center is
located in New England and is owned and operated by
the Southwest Multi-County Correction Center Board,
which consists of one member from each of the six
counties represented in the Southwest Multi-County
Correction Center. The six counties include Stark,
Slope, Billings, Bowman, Dunn, and Hettinger.

Tompkins Rehabilitation and Correction Center

The Tompkins Rehabilitation and Correction Center,
a combined program located on the campus of the State
Hospital in Jamestown, is managed through the
department’s Adult Services Division and houses both
inmates and noninmates. The Tompkins Rehabilitation
and Correction Center is the combination of the former
Tompkins Rehabilitation and Corrections Unit at the
Stutsman County Corrections Center and the
Corrections Rehabilitation and Recovery Center
(DUI Center). The Tompkins Rehabilitation and
Correction Center consists of three 30-bed wards--one

88

ward (30 beds) for females and two wards (60 beds) for
males.

Previous Studies

The following studies have been completed regarding

the Department of Corrections and Rehabilitation:

e 1977-78 interim - The Legislative Council's
Corrections Committee, pursuant to Senate
Concurrent Resolution No. 4060 (1977), was
directed to study the entire criminal justice

system.

e 1979-80 interim - The Legislative Council's State
and Federal Government "B" Committee,
pursuant to Senate Concurrent Resolution

No. 4019 (1979), was directed to conduct a
comprehensive study and evaluation of the adult
correctional facility needs throughout the state.

e 1987-88 interim - The Legislative Council's
Judiciary Committee, pursuant to Senate
Concurrent Resolution No. 4022 (1987), studied
the criminal sentencing statutes in misdemeanor
and felony cases.

e 1993-94 interim - The Legislative Council's Budget
Committee on Government Finance, pursuant to
Senate Concurrent Resolution No. 4063 (1993),
studied the feasibility and desirability of
establishing a women's correctional facility off the
State Penitentiary grounds.

e 1995-96 interim - The Legislative Council's
Legislative Audit and Fiscal Review Committee
received a report from the State Auditor's office on
the cost of House Bill No. 1062 (1993) regarding
mandatory sentencing for drug offenders.

e 1999-2000 interim - The Legislative Council's
Criminal Justice Committee, pursuant to Senate
Concurrent Resolution No. 4015 (1999), studied
the adult correctional system. The committee's
considerations centered on four issues--prison
facilities and inmate population, interstate transfer
of convicted felons, inmate records, and the
Revocation Center.

e 2001-02 interim - The Legislative Council's
Corrections Committee, pursuant to Section 5 of
Senate Bill No. 2016 (2001), was directed to study
the facilities and operations of the Department of
Corrections and Rehabilitation.

e 2003-04 interim - The Legislative Council's Budget
Committee on Government Services, pursuant to
Section 6 of House Bill No. 1506 (2003), studied
the long-term needs of state inmates and whether
the Department of Corrections and Rehabilitation
should continue to contract to house state female
inmates with county jails or if the state should
expand the prison system. In addition, the State
Auditor's office contracted with Criminal Justice
Institute (CJI), Inc., a consulting firm, to conduct a
performance audit of the Department of
Corrections and Rehabilitation.

e 2005-06 interim - The Legislative Council's Budget
Committee on Government Services, pursuant to
Section 12 of Senate Bill No. 2015 (2005), studied
the Department of Corrections and



Rehabilitation's incarceration and correctional
facility needs; in addition, the 2005 Legislative
Assembly passed House Bill No. 1473 which
established a Commission on Alternatives to
Incarceration to study sentencing alternatives,
mandatory sentences, treatment options, the
expanded use of problem-solving courts, home
monitoring, and other related issues.

Consultant Services and Methodology

The committee developed a request for proposal for
consultant and architectural services related to a
correctional facility review study addressing the
immediate and future needs of the State Penitentiary
and authorized the request for proposal be sent to
27 potential consultants. The request for proposal
provided that the study include a comprehensive review
of the current State Penitentiary facility and MRCC to
develop the following three concepts:

1. Construction of a new correctional facility on the
existing State Penitentiary site;

2. Construction of a new correctional facility at a
site other than the State Penitentiary site; and

3. Remodeling of the existing State Penitentiary
facility.

Each of the three correctional facility concepts

developed by the consultant and architect were to:

1. Include a master plan, staffing plan, a cost-
benefit analysis comparison of existing to
proposed concepts, and project cost estimate;

2. Be based upon housing a population of
approximately 900 inmates to 1,000 inmates;

3. Address priority immediate facility needs in a

phased approach;

Include options for expansion;
Take into consideration the transfer of the
inmates at MRCC to the new or remodeled
facility;

6. Take into consideration the facility and staffing

needs of JRCC; and

7. Include a preliminary architectural design.

The Legislative Council received proposals from

oA

seven companies interested in conducting the
correctional facility review study. The committee
received presentations of the proposals from

representatives of the companies and forwarded three
finalists to the Legislative Council for approval. The
Legislative Council selected and contracted with CJI,
Inc., a private, not-for-profit, national correctional
planning, programming, research, and evaluation firm
based in Middletown, Connecticut. CJI, Inc., began its
work in September 2007 and concluded the study with
the presentation of a final report to the Correctional
Facility Review Committee in April 2008.

CJI, Inc., completed interviews with public and private
stakeholders, including the Department of Corrections
and Rehabilitation, executive branch officials, legislators,
Bismarck, Mandan, Burleigh County, and Morton County
officials, and the private sector; reviewed documentation;
and conducted tours of existing state correctional
facilities and potential penitentiary sites.
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Study Findings and Recommendations
The CJI, Inc., final report for the correctional facility
review study included information regarding existing
conditions at the State Penitentiary, projected needs,
site evaluations, model facility design concepts, cost-
benefit analyses, and the consultant's conclusions and
recommendations. The report may be viewed on the

Internet at www.legis.nd.gov/docs/pdf/cjireport.pdf.

Existing Conditions of the State Penitentiary and
Missouri River Correctional Center

CJI, Inc., identified the following conditions relating to
the State Penitentiary and the MRCC:

e The male inmate population is projected to reach

1,727 by 2017, an increase of 435 inmates or
33 percent over the next 10 years.

e There were 862 male inmates admitted to the
prison system in fiscal year 2007, an average of
72 inmates per month.

e Of the 862 male inmates, 411 were admitted with
a probation violation, 117 inmates were admitted
with a parole violation, and 219 inmates were
admitted for a methamphetamine charge.

e Of the 862 male inmates, 80 inmates were
admitted to maximum security, 442 inmates were
admitted to medium security, and 340 inmates
were admitted to minimum security.

e The custody level of male inmates has remained
relatively stable since 2004. The projected male
inmate custody level distribution on January 1,
2017, will include 430 inmates in maximum
security, 785 inmates in medium security, and
512 inmates in minimum security.

e The average age of inmates at admission in fiscal
year 2007 was 31. The oldest person admitted
was 76 years of age and the youngest was
16 years of age. Approximately 11 percent of the
admissions were persons 21 years of age or
younger and approximately 4.8 percent were
50 years of age or older.

e North Dakota has two different groups of male
inmates--a higher custody, more violent group that
stays in the system longer with some of the group
affiliated with prison gangs, and a group that is
less violent that goes through the prison system
more rapidly.

CJl, Inc., noted existing issues at the State
Penitentiary include outdated facilities with limited space,
no fire access road, no direct housing support for
treatment, and outdated locking systems in high security
housing. The large housing units are difficult to
supervise and do not allow for manageable groups and
treatment programs. Existing issues at the MRCC
include a number of substandard buildings, the distance
to the Penitentiary, limited facilities for programs and
support, and utilization of the facility for inmates with a
rating higher than minimum security.

Projected Needs

CJl, Inc., evaluated the placement parameters for
inmates at a remodeled facility or new facilities based on
a facility design that would house 1,000 inmates.



CJl, Inc., determined it will take 1,000 operating beds
and 85 flex beds for a total of 1,085 beds to safely house
1,000 inmates in a remodeled or new Bismarck area
facility. CJI, Inc., defined "flex beds" as beds that are
required for medical and disciplinary purposes, inmates
on temporary leave status, and to provide prison
administrators with flexibility in moving inmates within
and between facilities. There are currently
660 operating beds and 52 flex beds at the State
Penitentiary and MRCC.

CJl, Inc., determined the capacity for the following
major inmate program needs and service requirements
should be increased to address the anticipated increase
in inmates:

e Mental health interventions and support.
Substance abuse treatment.

Vocational training.

Employment skills development.

Reentry and transitional preparations.

Gang renunciation.

Cognitive skills (countering criminal thinking).

CJl, Inc., determined a remodeled or new facility
should be contemporary and focus on reentry and other
programs that are essential in today's environment. CJI,
Inc., noted a remodeled or new facility will require
additional staff because of the increase in inmates that
will be housed at the facility.

Site Evaluations

CJl, Inc., identified five sites being considered for a
new correctional facility--the State Penitentiary site, the
MRCC site, a site adjacent to the Bismarck landfill, a site
near the Bismarck airport, and the Sunny Farm site
(Morton County). CJl, Inc., presented the following
information on each site:

1. State Penitentiary site - The site is owned by the
state, zoned for public use, and consists of
225.34 acres. Part of the acreage is used by the
Game and Fish Department, State Department
of Health, Family Forest, State Water
Commission, and a railroad easement. The site
contains 20.2 acres of wetlands and 39.9 acres
in the floodplain. Existing environmental
constraints include the Hay Creek 100-year
floodplain, drainage areas, freshwater wetlands,
and the Family Forest. Existing utilities include
6-inch and 12-inch waterlines, an onsite sewer
pumping station and force main to Bismarck's
18-inch gravity system, three-phase electrical
power, and a 4-inch natural gas line.

2. Missouri River Correctional Center site - The site
is owned by the state, zoned for public use, and
consists of over 985 acres. The site contains
121.4 acres of wetlands and 905 acres in the
floodplain.  Existing environmental constraints
include the Missouri River 100-year and
500-year floodplains, freshwater wetlands, and a
potential habitat for endangered species.
Existing utilities include a six-inch waterline, an
onsite sewer pumping station and three-inch
force main to Bismarck's system, three-phase
electrical power, and a four-inch natural gas line.
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3. Landfill site - The site is in the northeast
guadrant of the city of Bismarck, owned by the
city, zoned for public use, and consists of
200 acres. The site contains 21.5 acres of
wetlands.  Existing environmental constraints
include a drainage course and freshwater
wetlands. There are no utilities immediately
adjacent to the site but there is a large overhead
electrical transmission line for which an
easement exists that crosses over the site, a
12-inch waterline 2,500 feet from the site, an
18-inch sewerline 4,000 feet from the site, and a
4-inch natural gas line 1,000 feet from the site.

4. Airport site - The site is owned by the city of
Bismarck, zoned for public use with an internal
portion zoned for agriculture, and consists of
308.4 acres. The site is used for agriculture and
sludge disposal. The site surrounds a 10-acre
plot owned by the United Tribes Technical
College, which contains the former lagoon site
for the college. The site contains 17.6 acres of
wetlands and 62.6 acres of floodplain. Existing
environmental constraints include the Apple
Creek 100-year and 500-year floodplains and
freshwater wetlands. Existing utilities include a
24-inch waterline along Airway Avenue, a
10-inch gravity sewerline 3,000 feet from the site
that serves a National Guard facility, a three-
phase electrical circuit adjacent to the site on
48" Street, and a 6-inch natural gas line
1,000 feet from the site along 48™ Street.

5. Sunny Farm site - The site is owned by the state,
zoned for public use with an internal portion
zoned for parks and open space greenways, and
consists of 1,419.37 acres. The site is used for
the Youth Correctional Center, agriculture, open
space, and a gravel pit/quarry operation. The
site contains 110 acres of wetlands and
108 acres of floodplain. Existing environmental
constraints include drainage course, freshwater
wetlands, and a potential habitat for endangered
species. Existing utilities for the city of Mandan
end at the Heart River near Highway 10. There
is a 12-inch waterline on the west side of the

river 13,000 feet from the site, a 10-inch
sewerline on the east side of the river
14,000 feet from the site, a three-phase

overhead electrical line along Highway 10 within
5,000 feet of the site, and a 3-inch natural gas
line 5,000 feet from the site.
The committee toured the State Penitentiary, MRCC,
and other sites under consideration for placement of a
correctional facility.

Model Facility Design Concept

CJl, Inc., developed an "ideal" model facility design
concept to define the functional component needs of a
replacement facility on a new site and a reuse/expansion
of the existing penitentiary facility. The facility
configuration for the model design concept was
determined by classification distribution, available site
area, environmental factors, and current facility history.



The model design concept includes approximately
614,905 building gross square feet, a combination of
single-cell and double-cell units, and will accommodate
full education, vocational, and industry program
capability for 90 percent of the inmate population.
(CJl, Inc., noted 10 percent of the inmate population
typically is not in programs due to being uncooperative
or on medical or temporary leave.) The model design

concept complies with  American  Correctional
Association standards and focuses on safe and secure
operations.

Cost-Benefit Analysis

CJl, Inc., reviewed the following cost-benefit analysis
for the reuse/expansion of the existing penitentiary and a
new facility at each site under consideration:

New Facility Sites
Evaluation Reuse/ State Sunny Farm Sunny Farm Sunny Farm

Criteria Expansion Penitentiary MRCC Landfill Site Airport Site Site 1 Site 2 Site 3
Total project cost| $201,000,000| $270,100,000| $279,400,000| $274,800,000| $269,700,000| $273,500,000( $281,200,000( $278,400,000
20-year 855,900,000 795,200,000 795,200,000 795,200,000 795,200,000 795,200,000 795,200,000 795,200,000
operating costs
20-year $1,056,900,000| $1,065,300,000| $1,074,600,000| $1,067,000,000( $1,064,900,000( $1,068,700,000( $1,076,400,000( $1,073,600,000
life-cycle cost
Land acquisition Best Better Best Fair Fair Best Best Best
Natural resource Best Good Fair Fair Good Better Better Better
impacts
Cultural resource Better Better Better Better Good Good Good Good
impacts
Offsite Best Best Fair Good Better Fair Fair Fair
improvements
Community Better Better Fair Fair Better Good Good Good
impact
lAccommodate Better Fair Better Fair Better Better Better Better
footprint
Site Best Better Fair Fair Better Better Fair Fair
improvements
Meets basic Good Better Better Better Better Better Better Better
needs
\Working Good Better Better Better Better Better Better Better
environment
Program delivery Good Better Better Better Better Better Better Better
capability
Avoids disruption Good Better Better Better Better Better Better Better
to ongoing
operations
Future Good Better Better Better Better Better Better Better
expansion
capability
Housing/ Fair Better Better Better Better Better Better Better
operational fit
Phasing Best Fair Fair Fair Fair Fair Fair Fair
capability
Ease of Better Good Good Fair Fair Fair Fair Fair
implementation
Transition/ Better Good Good Good Good Good Good Good
activation
Modifiable Best Good Good Good Good Good Good Good
project
Addresses Best Fair Fair Fair Fair Fair Fair Fair
urgent needs
quickly

Consultant's Conclusions

CJl, Inc., reached the following conclusions regarding
the correctional facility review study:
Dated facilities have made prison operations
difficult to manage and costly to maintain, and the
facilities are limited in their ability to provide
essential services;
The State Penitentiary is operating at a safe and
reasonable capacity;
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The forecasted increases in inmate populations
cannot be accommodated with the beds currently
available;

Current and future needs can be met by adopting
the recommended option; and

The sooner the state initiates action on the
recommended option, the less costly it will be to
implement.



Consultant's Recommendations e Replace MRCC with a minimum security unit

CJl, Inc., made the following recommendations adjacent to the State Penitentiary; and
regarding the correctional facility review study: e Use an expedited schedule to implement the
¢ Remodel and reuse the existing State process either as a single complete project or a
Penitentiary; three-phase project.

Standard and expedited implementation schedules
for a phased approach and a complete project approach
are summarized below:

Standard Implementation Schedule - Project Begins July 2009

Phased Approach
Phase 1 Phase 2 Phase 3 Total Complete Project Approach
Cost $80,937,011 $100,971,061 $26,800,000 $208,708,072 $200,972,520
Start construction July 2010 August 2011 August 2013 July 2010
Earliest occupancy | September 2012 October 2013 April 2015 November 2012
Net gain in beds 155 96 272 523 523
Total beds* 867 963 1,085 1,085 1,085

!Total beds include MRCC beds. The Missouri River Correctional Facility is relocated to the Penitentiary site during Phase 3.

Expedited Implementation Schedule - Project Begins July 2008

Phased Approach
Phase 1 Phase 2 Phase 3 Total Complete Project Approach
Cost $77,041,751 $100,584,702 $26,700,000 $204,326,453 $191,300,000
Start construction July 2009 August 2011 August 2013 July 2009
Earliest occupancy | September 2011 October 2013 April 2015 November 2011
New beds 155 96 272 523 523
Total beds" 867 963 1,085 1,085 1,085

!Total beds include MRCC beds. The Missouri River Correctional Facility is relocated to the Penitentiary site during Phase 3.

Tasks to be completed for each phase of the reuse/renovation plan under the phased approach are summarized
below:

Phase 1 Phase 2 Phase 3
Replace East Cellhouse Housing zone support5 Relocate MRCC to the State Penitentiary site
Construct new health services® Expand visiting area®
Construct new reception area’ Relocate laundry
Construct new segregation housing3 Expand food service area’
Construct new entry area Expand vocational area
Construct new central control Expand Roughrider Industries
Renovate administration areas” Relocate staff services®
Expand outside warehouse
Make major renovations to existing spaces
Relocate laundry

'Health services include the infirmary, dental services, a pharmacy, and an outpatient clinic for walk-in services.

*The reception area will be completely new and the existing orientation area will be used for the relocated therapeutic community
housing unit for substance abuse.

*The segregation unit is located at the east end of the proposed complex. Placement of the segregation unit in this location permits
up to 25 percent future expansion (256 beds).

“The administration building inside the security fence will remain in the same location but will be renovated. The outside
administration building will be demolished and central office and facility administration components will be relocated to the
renovated second and third floors of the inside administration building.

5Housing zone support includes space for inmate services adjacent to each of the housing units. Services include counseling,
treatment, and recreation.

®A first floor addition of 6,500 square feet will be added to the west side of the inside administration building for visitor processing
and a visitation area.

"The existing food services operation will remain in its current location but will be expanded for additional inmate dining space, food
storage, and a vocational food service shop.

8staff services will be relocated to the first floor of the inside administration building.
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The committee

received

testimony

from

the

Department of Corrections and Rehabilitation regarding
the correctional facility review study. The Department of
Corrections and Rehabilitation agreed with CJI, Inc.'s,
recommendation for a remodel/expansion plan with a

phased implementation with some modifications.

The

Department of Corrections and Rehabilitation indicated a
plan similar to CJI, Inc.'s, Phase 1 plan could be

implemented for $60 million to $70 million.

Hybrid Plan

The committee considered a hybrid plan which is
similar to Phase 1 of the CJI, Inc., plan. The hybrid plan
is estimated to cost $67 million, $13.9 million less than
CJl, Inc., Phase 1 of the plan. The committee reviewed
a comparison of correctional facility plans developed by
CJl, Inc., to the hybrid plan. Estimated construction and
renovation costs for each component of Phase 1 of the
CJl, Inc., plan and Phase 1 of the hybrid plan are
summarized below:

CJl Phase 1 Hybrid Phase 1
Cost
Cost Per Cost Per
Estimated | New [Cost Per|Square| Square | Estimated | New Per Square | Square
Cost Beds Bed Feet Foot Cost Beds Bed Feet Foot
New construction
Medical unit $5,201,000 29($179,345| 17,935 $290( $5,201,087 29($179,348| 17,935 $290
Segregation/detention® 10,644,000 120| $88,700| 33,262 $320 7,408,482| 102 $72,632| 24,657 $300
Orientation/intake/classification® 7,601,000 112| $67,866| 29,452 $258 8,891,960 175 $50,811| 35,146 $253
General population® 7,120,000 128 $55,625| 24,981 $285 5,181,957| 125( $41,456| 18,843 $275
Warehouse N/A 1,147,826 10,435 $110
Visiting/entry* 1,433,000 6,572 $218 432,174 2,161 $200
Housing zone support® 2,664,000 10,655 $250 N/A
New construction costs $34,663,000 $28,263,486
Gross factor (15%) 5,199,450 18,429 4,239,523 16,377
Subtotal $39,862,450 $32,503,009
Construction contingency 3,986,245 3,250,301
Total new construction $43,848,695 $35,753,310
Major renovation/remodel® $3,404,000 13,278 $256( $3,805,360 18,295 $208
Relocate tower N/A 305,760 130( $2,352
Renovation contingency7 680,800 411,112
Site development® 5,606,000 4,100,000
Site contingency 560,600 410,000
Project soft costs® 10,820,019 8,957,108
Total 2008 project costs $64,920,114 $53,742,650
Inflationary costs™® 16,016,897 13,258,311
Total 2011 project costs $80,937,011 389| $208,064 | 154,564 $524| $67,000,961| 431|$155,455|143,979 $465

The hybrid plan anticipates 102 segregation beds will be sufficient for the next 10 years. The hybrid plan allows for future expansion of
the administrative segregation unit if necessary.

*The hybrid plan includes 50 flex beds in the orientation/intake/classification unit that could be used for general population housing if
necessary.

3The CJI, Inc., plan includes a dayroom area, multipurpose program area, and storage areas. The hybrid plan uses existing areas for
these purposes.

“The CJI, Inc., plan proposes larger visiting/entry areas than the hybrid plan.

*The CJI, Inc., plan includes providing new housing zone support for the entire prison complex, which includes offices, interview rooms,
zone storage, staff toilets, janitor closets, food staging areas, and hearing rooms. The hybrid plan continues to use existing housing zone
support.

®The CJI, Inc., plan includes major renovation in Phase 1 for the facility administration building, central control, and food service areas.
The hybrid plan includes renovation in Phase 1 for the first two floors of the facility administration building.

"The CJI, Inc., plan includes 20 percent for renovation contingencies. The hybrid plan includes 10 percent for renovation contingencies.
8site development for the hybrid plan includes $1.8 million for demolition of the East Cellhouse.
°Both plans include 20 percent for project soft costs.

1Both plans include an inflationary rate of approximately 24.67 percent (calculated from February 2008 to the midpoint of construction in
September 2011, at 8 percent for 2008 and 2009 and 6 percent thereafter).
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The following schedule compares tasks to be
completed in Phase 1 of the CJI, Inc., plan to Phase 1 of
the hybrid plan:

CJl Hybrid
Phase 1 Phase 1
New medical unit Yes Yes
New orientation/intake/classification Yes Yes
New general population housing Yes' Yes
New segregation/detention units Yes Yes
New entry area Yes Yes
Housing zone support Yes' No
Renovate central control Yes Yes
Renovate facility administration area Yes Yes
New visiting area Yes Yes
New laundry No? No
Renovate food service Yes® No
Expand education/program area No* No
Expand industries No* No
Renovate staff services No® Yes
New outside warehouse No* Yes
Replace or upgrade MRCC No® No
Abandon/demolish East Cellhouse No’ Yes

'Additional general population housing and housing zone support will
be added in Phase 2 of the CJI, Inc., plan.

A new laundry will be constructed in Phase 2 of the CJI, Inc., plan.

®Additional food service space will be constructed in Phase 2 of the
CJI, Inc., plan.

“The education/program area, industries, and outside warehouse will
be expanded in Phase 2 of the CJI, Inc., plan.

®The staff services area will be renovated in Phase 2 of the CJI, Inc.,
plan.

®The Missouri River Correctional Center will be relocated or upgraded
in Phase 3 of the CJI, Inc., plan.

"The East Cellhouse will be abandoned and demolished in Phase 2 of
the CJI, Inc., plan.

Table A at the end of this report shows the design
concept of the CJI, Inc., correctional facility plan.

Table B at the end of this report shows the design
concept of the hybrid plan.

Recommendation

The committee recommends Senate Bill No. 2030 to
provide an appropriation of $25 million from the general
fund and $42 million from the State Penitentiary land
fund to the Department of Corrections and Rehabilitation
for completing Phase 1 of the renovation and expansion
project at the State Penitentiary as provided for in the
hybrid plan.

Project Funding

Section 8 of House Bill No. 1015 (2007) provides for
a transfer of $41 million from the general fund to the
State Penitentiary land fund to be used for correctional
facilities. The funds are appropriated to the Department
of Corrections and Rehabilitation for a project authorized
and approved under Section 10 of the bill and are
available for construction for the 2007-09 biennium. All
income earned on the fund must be retained by the fund.
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Report to Emergency Commission

Section 10 of House Bill No. 1015 (2007) required the
committee, before June 1, 2008, to forward the three
facility concepts along with a recommendation for one of
the three concepts to the Emergency Commission for
the commission's consideration and authorization. The
section also required the Emergency Commission, if the
commission authorized one of the three concepts, to
forward the authorized concept to the Budget Section of
the Legislative Council. The Budget Section may
approve or reject the concept as authorized by the
Emergency Commission. An Attorney General's letter
opinion (2007-L-08) dated June 6, 2007, was issued
regarding the constitutionality of Section 10 of House Bill
No. 1015. The opinion stated that if a court were to rule
on the matter, it would likely determine that subsection 8
of Section 10 of the bill relating to Budget Section
approval or rejection of a correctional facility concept is
unconstitutional. Therefore, the Legislative Council at its
June 6, 2007, meeting directed that any
recommendation from the Emergency Commission
regarding facility concepts be received by the Budget
Section for informational purposes only rather than for
approval or rejection under this section.

The committee forwarded the three correctional
facility concepts contained in the CJI, Inc., March 19,
2008, correctional facility final report and
recommendation for the remodel/expansion of the
existing State Penitentiary facility concept to the
Emergency Commission in April 2008. The Emergency
Commission accepted the committee's report at its
June 9, 2008, meeting. The  committee's
recommendation was distributed to the Budget Section
for informational purposes only at its June 18, 2008,
meeting.

INTERAGENCY AGREEMENT

The committee received a report pursuant to
Section 2 of Senate Bill No. 2136 (2007), regarding
services provided by the Department of Corrections and
Rehabilitation relating to individuals at the State Hospital
who have been committed to the care and custody of the
executive director of the Department of Human Services.
The committee learned that personnel from JRCC are
providing training, consultation, and assistance to the
personnel at the sexual offender unit at the State
Hospital. The Department of Human Services continues
to be responsible for the care and custody of individuals
placed for evaluation or civil commitment and treatment
at the unit. The committee learned that the State
Hospital has implemented safety and security upgrades
at the hospital, including fire safety measures, door
control measures, and proper classification and
placement of sexual offenders in appropriate treatment
and security units.
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EDUCATION COMMITTEE

The Education Committee was assigned four studies.
Senate Concurrent Resolution No. 4032 (2007) directed
a study of ways in which schools and school districts can
train teachers, counselors, and other school staff to
better identify high-risk students and to provide
programs designed to reduce the incidences of high-risk
behaviors that can lead to suicide attempts. House
Concurrent Resolution No. 3046 (2007) directed a study
of ways in which various public and private entities can
cooperate with families to promote healthy lifestyles for
children and create awareness about the interplay of
healthy lifestyle choices and educational success.
Section 16 of Senate Bill No. 2030 (2007) directed a
study of the short-term and long-term evolvement of
regional education associations, including the feasibility
and desirability of regional education associations
becoming political subdivisions; whether teachers should
be employed directly by regional education associations,
and whether that employment should include bargaining
rights, contract renewal and nonrenewal provisions,
participation in the Teachers' Fund for Retirement, and
participation in the state's uniform group insurance
program; the impact that allowing regional education
associations to hire teachers directly would have on the
recruitment and retention of teachers currently employed
by school districts and on teacher salary levels; whether
teacher employment contracts, if offered by regional
education associations, would have to parallel those of
participating school districts with respect to common
school calendars, annual or personal leave provisions,
and other contractual benefits; the conduct of
evaluations if teachers are employed directly by regional
education associations, including who will conduct the
evaluations, their frequency, and the criteria upon which
the evaluations are to be based; the organizational
structure of regional education associations, including

the qualifications of administrative or supervisory
personnel; the governance structure of regional
education associations; and state level oversight.

Section 11 of Senate Bill No. 2030 directed a study of
the appropriateness and adequacy of high school
curricula, with respect to preparing students for higher
education and for the workplace, and an examination of
curricular changes implemented in other states and
expectations placed on students in other countries.

The Legislative Council also assigned to the
committee the responsibility to receive periodic reports
from the North Dakota Commission on Education
Improvement and to receive reports regarding the
financial condition of schools, school district employee
compensation, student scores on recent statewide tests
of reading and mathematics, requests for and waivers of
accreditation rules, requests for and waivers of statutory
requirements governing instructional time for high school
courses, the failure of any school board to meet the
statutory threshold for increasing teacher compensation,
the status of the statewide longitudinal data system plan,
the planning and development of an electronic course

97

delivery approval process, the operations of regional
education associations, and the status of payments to
individuals who hold national board certification.

Committee members  were Representatives
RaeAnn G. Kelsch (Chairman), C. B. Haas, Lyle
Hanson, Gil Herbel, Bob Hunskor, Karen Karls, Lisa
Meier, David Monson, Phillip Mueller, Gary Sukut,
Francis J. Wald, and John D. Wall and Senators John M.
Andrist, Tim Flakoll, Layton W. Freborg, Gary A. Lee,
and Carolyn Nelson.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2008. The Council accepted the report for
submission to the 61% Legislative Assembly.

IDENTIFICATION OF HIGH-RISK

BEHAVIORS STUDY

Nationally, more than 30,000 individuals commit
suicide each year. Suicide is the 11" leading cause of
death among individuals of all ages and the 2" leading
cause of death among individuals between the ages of
10 and 24. In North Dakota, from 1994 through 2003,
797 individuals took their own lives. This averages out
to almost 80 suicides per year and almost 7 suicides
each month. Attempted suicides during that same
period averaged 382 per year, or more than 1 per day.
Most of those individuals required serious medical
attention at an average cost of $7,515. The highest
rates of suicide during that period were found in the
15 to 24 age group and the 45 to 54 age group.

Risk Factors

Risk factors vary with age, gender, and group, and
may even change over time. Among the younger group,
risk factors include suicidal thoughts; psychiatric
disorders such as depression, impulsive aggressive
behavior, and bipolar disorder; certain anxiety disorders;
drug and alcohol abuse; and previous suicide attempts.
Often, risk factors occur in combination. Situational
stress and access to firearms appear to increase the risk
of suicide. In North Dakota many of the risk factors
become even more challenging when coupled with
geographic isolation and limited availability of or limited
accessibility to mental health services.

Youth Risk Behavior Survey

In 1990 the United States Centers for Disease
Control and Prevention developed a youth risk behavior
survey. The survey was designed to monitor risk
behaviors that contribute to the leading causes of death,
disability, and social problems and, in turn, to serve as a
springboard for the initiation of effective responses. The
survey focuses on six risk factors--tobacco use, dietary
behaviors, physical activity, alcohol and drug use, sexual
behavior, and violence.

North Dakota began participating in the survey in
1995. During the spring of 2007, more than 16,000
North Dakota students between grades 7 and



12 participated in the survey. Due to the random,
research-based selection process, the results allow the
making of inferences about all North Dakota students in
the stated grades. Among the conclusions of the report
are the following:

e Nearly 17,000 North Dakota high school students
have tried cigarettes and almost 6,200 of those
students smoked their first cigarette before the
age of 13.

e In 2007 there were 10 traffic fatalities involving
children between the ages of 10 and 19. Nine of
those traffic fatalities involved alcohol.

e Thirty-four percent of seventh grade and eighth
grade students and 26 percent of high school
students were bullied on school property, by other
students, at least once during the past year.

o Twenty-eight percent of North Dakota high school
students drank alcohol or used drugs before their
last sexual encounter.

e Seven percent of North Dakota high school
students had been forced to have sexual
intercourse against their will.

e Nine percent of North Dakota high school
students indicated that they had been hit, slapped,
or physically hurt by a boyfriend or girlfriend
during the last year.

The committee was told that school personnel often
see alcohol use, drug use, sexual activity, bullying, and
depression among students. School personnel
understand that such high-risk behaviors are evidence
that students are hurting in some way and that such
behaviors can lead to suicide. Unfortunately, school
personnel are seeing such behavior not just among older
students but among younger students as well.

North Dakota Adolescent
Suicide Prevention Project

In 1999, faced with data showing that the suicide rate
for North Dakotans in the 10 to 24 age group was almost
twice the national average, adolescents and young
adults became the primary focus for North Dakota's
suicide prevention efforts. The initial state plan focused
on three strategies--awareness and education,
increased treatment access, and resiliency and asset
building. By 2001 the focus shifted to the development
of strategies in five core areas--infrastructure, youth
development, professional education, public education,
and evaluation. Several part-time suicide prevention
coordinators were hired in 2002 and by 2003 eight rural
and tribal mentoring coordinators had been hired.
Mentoring programs, support groups, screening efforts,
crisis response, and teen-led efforts were put in place.

Since the inception of the North Dakota Adolescent
Suicide Prevention Project, more than 40,000 North
Dakotans have received training in suicide prevention
strategies. This number includes 700 teen leaders,
8,000 professionals, and 1,500 faith-based partners.
Thirty-five percent of the project's activities take place in
tribal settings. During the project's first five years, there
was a 47 percent reduction in the number of suicides
attributable to the 10 to 19 age group and a 32 percent
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reduction attributable to the 10 to 24 age group. The
American Public Health Association awarded the 2005
Public Health Practice Award to the North Dakota
Adolescent Suicide Prevention Project in recognition of
its innovative and creative approaches as well as its role
in reducing the number of suicides among young North
Dakotans.

National Masonic Foundation for Children -

Masonic Model Student Assistance Program

The National Masonic Foundation for Children is a
nonprofit charitable organization that seeks to help
adolescents lead productive, useful, and healthy lives by
preventing the use and abuse of alcohol and drugs. The
flagship program of the Masonic Foundation is the
Masonic  Model Student Assistance  Program.
Established in 1986, this program consists of an
intensive three-day training workshop for teachers.
Generally, the workshop is limited to between five and
eight teachers. The focus is on learning how to identify,
intervene with, and create appropriate referrals for
students who may be at risk for substance abuse,
depression, violence, or suicide. The program involves
practice sessions that are designed to simulate real-life
events, along with presentations on subjects such as
chemical dependency, depression, suicide, conflict,
anger, violence, communication skills, intervention,
family dynamics, enabling, life skills development,
treatment and aftercare, and group processes.
Participants leave the training with a specific plan for
behavioral interventions and a system for implementing
the program in their schools.

In North Dakota the cost of this training, including
room and board for the duration of the program, is
approximately $4,000 per teacher and is covered by the
sponsoring Masonic Lodge. The cost of transportation
to Bismarck and the cost of substitute teachers is the
responsibility of the school district. The committee was
told that several of the cancellations this year came
about as a result of school districts claiming that they did
not have money to spend for transportation and
substitutes.

Conclusion

Suicide is a complex phenomenon and childhood
suicide is a tragedy of unfathomable proportions. The
psychological and social impact of a suicide both on the
individual's family and on those who shared a school or
place of work is immeasurable. Although far from being
understood, suicide is recognized as resulting from a
complex interaction of biological, genetic, sociological,
and environmental factors. It is also recognized as
being potentially preventable. The committee concluded
that tools and programs for the prevention of suicide are
available and are being used in North Dakota with
significant success. The committee also recognized that
not all of the tools and programs are equally available
and equally accessible across the state. North Dakota's
geographic vastness, coupled with its sparsity of
population, creates service delivery challenges in many
venues, including this one.



PROMOTION OF HEALTHY
LIFESTYLES FOR CHILDREN STUDY
Background

It is well-documented that numerous medical
conditions and chronic diseases stem from lifestyle
decisions. Overeating and inactivity, for example, can
lead to heart disease, diabetes, some cancers, stroke,
high cholesterol, and arthritis. Nationwide, increasing
trends in obesity alone account for more than 38 percent
of the growth in spending for diabetes, 22 percent of
increased spending for high cholesterol, and 41 percent
of increased spending for heart disease. These
avoidable conditions and chronic diseases create
financial burdens for families, communities, employers,
and governments with respect to direct health care
expenses, decreased productivity, and increased
absenteeism from both work and school.

Many states have launched wellness campaigns and
undertaken a variety of promotional efforts designed to
encourage healthy lifestyle choices. Although it is
recognized that individuals must make the commitment
to modify their lifestyle choices and to be healthy, it is
also recognized that such wellness efforts are more
likely to be successful if they include strategies that
reach out to people in their homes and communities and
support the integration of healthy habits into everyday
life.

The phrase "healthy lifestyle" is frequently referenced
in everyday conversations and in the media. Precisely
what is meant by a healthy lifestyle is, however,
somewhat elusive. Because the committee was given
the charge of determining ways in which healthy
lifestyles can be promoted, its first order of business was
to define that which is to be promoted.

The committee determined that healthy lifestyles
appear to fall into one of two categories. The first
category includes clinical issues, such as the use of
tobacco, alcohol, and illegal substances; proper nutrition;
daily exercise; etc. The second category is a more
holistic approach and includes both physical and mental
health. The second category recognizes that many
things go into creating a healthy lifestyle. Therefore, in
addition to the aforementioned components, this
category includes positive relationships and livable
environments. In this category, a healthy lifestyle is
thought of as a purposeful and productive lifestyle and
encompasses work, school, play, worship, and
neighborhoods.

North Dakota Initiatives

Agency Efforts

In North Dakota the promotion of healthy lifestyles
falls principally within the purview of two agencies--the
State Department of Health and the Parks and
Recreation Department. The State Department of
Health has a variety of divisions addressing a variety of
health-related issues.

e The Division of Cancer Prevention and Control
works to increase awareness by engaging in
partnerships, collecting and reporting data,
ensuring quality data, providing public and

professional education, and ensuring the
availability of quality services for screening,
treatment, rehabilitation, and palliative care. Its
programs include the cancer registry, the
comprehensive cancer control program, and the
Women's Way program.

e The Division of Chronic Disease works to promote
disease self-management and healthy behaviors,
increase disease risk awareness, and support
quality health care. Its efforts include the diabetes
prevention and control program, the heart disease
and stroke prevention program, and the North
Dakota state asthma workgroup.

e The Division of Family Health provides funding,
technical assistance, training, needs assess-
ments, educational materials, and other resources
to local public health units, schools, and other
public and private health service providers. It
provides abstinence-only education, breastfeeding
programs, child and adolescent health services,
coordinated school health programs, early
childhood programs, family planning programs,
programs dealing with fetal alcohol syndrome and
fetal alcohol effects, genetics programs, head lice
prevention and control programs, infant care
programs, infant massage, maternal and child
health block grants, newborn home Vvisiting
programs, newborn screening programs, optimal
pregnancy outcome programs, oral health
programs, pregnancy programs, pregnancy-
related surveys, sudden infant death syndrome
programs, and various women's health services.

e The Division of Injury Prevention and Control
provides policy development, data surveillance,
public awareness, professional training, funding,
advocacy, and partnerships to reduce the
frequency and severity of intentional and
unintentional injuries. Its programs include the
injury and violence prevention program, the child
passenger safety program, the domestic violence
and rape crisis program, the leadership in
educational administration development program,
and the suicide prevention program. It also
disseminates information on topics such as
bicycle safety, child fatalities, home safety, poison
prevention, playground safety, product safety,
seasonal safety, and the prevention of shaken
baby syndrome.

e The Division of Nutrition and Physical Activity
promotes healthy eating and physical activity to
reduce weight and to prevent obesity and related
chronic diseases. Its responsibilities include
maternal and child nutrition programs and the
special supplemental nutrition program for
women, infants, and children.

e The Division of Tobacco Prevention and Control
provides support for local, state, and tribal
programs to reduce and ultimately prevent
tobacco use.

The Parks and Recreation Department is responsible

for the operation of the state parks and is directly or



indirectly involved in making available a variety of
outdoor activities, including cross-country skiing, hiking
and horse trails, bicycling, snowmobiling, off-roading,
birding, and nature preserves. As a result of its efforts,
paved trails exist in most of this state's major cities and
unpaved trails exist at Turtle River State Park, Lake
Metigoshe State Park, and the Sheyenne National
Grassland. In addition, this state boasts the renowned
multiuse Maah Daah Hey Trail in western North Dakota.

The Parks and Recreation Department serves as the
host agency for the CANDISC Bicycle Tour and the
Prairie Rose State Games and is the administering
agency for the land and water conservation fund, which
is a federal program that provides 50/50 matching grants
to states and their political subdivisions for the
acquisition and development of public land for open
space and outdoor recreation purposes. In the past it
provided funding for playgrounds and ballfields, trails,
parks, and access to lakes and rivers.

A third entity that is involved in the promotion of
healthy lifestyles in this state, although to a lesser extent
than the State Department of Health and the Parks and
Recreation Department, is the Department of Public
Instruction.  Working under a Centers for Disease
Control and Prevention grant, the Department of Public
Instruction maintains a focus on health and physical
education curricula and provides various school health
services that are designed to ensure access or referral
to primary health care providers. Its efforts also include
school nutrition services, healthy school environments,
education and fitness activities for school staff, and
integrated school, parent, and community approaches
that are designed to enhance the health and well-being
of students.

Healthy North Dakota

Healthy North Dakota is a statewide coalition of
partners and stakeholders seeking the identification of
common strategies to address health issues and
promote wellness. The interests of the parties and
stakeholders include cancer, diabetes, immunizations,
oral health, nutrition, physical activity, healthy weight,
health disparities, injury prevention, worksite wellness,
school health programs, and third-party payers, as well
as reducing and preventing tobacco use.

Healthy North Dakota operates under the direction of
a coordinating committee consisting of the liaisons or
chairmen from each of the participating committees,
coalitions, and focus groups, and it relies on an advisory
group consisting of individuals representing the
University of North Dakota (UND), the UND Center for
Rural Health, the UND School of Medicine and Health
Sciences, North Dakota State University (NDSU), the
NDSU Extension Service, the Indian Affairs
Commission, the North Dakota Chamber of Commerce,
Blue Cross Blue Shield of North Dakota, the Governor's
office, and the State Department of Health, as well as
various consumers.
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North Dakota Schools

Just as medical conditions and chronic diseases
stemming from lifestyle choices plague adults, so too do
they plague children. Although the literature indicates
that the relationship between unhealthy lifestyles and
lower academic achievement is not fully understood,
issues of self-esteem, depression, and health problems
that are associated with such lifestyles are known to be
contributing factors to lower academic achievement.
One of the things that can be stated with certainty is that
the childhood impulse to imitate is very strong and,
consequently, the best way to encourage healthy
lifestyle choices in children is to be their example.
Because students spend more time in school than in any
other social institution, schools afford unparalleled
venues for the promotion of wellness.

In  school settings nutrition information and
opportunities to discuss and participate in physical
activities can be incorporated in science, mathematics,
English language arts, and social studies classes.
Guidelines for food and drinks sold in schools and at
school-sponsored events can be established, and
afterschool programs that include physical activity can
be encouraged. Many school districts in the state
recognize the value of healthy students and have not
hesitated to allocate time and resources to this cause.
Others have been less willing to make that commitment.

The committee was told that, as a state, we think of
our students and our school settings as "wholesome."
However, teachers, administrators, and a school
resource officer who is also a police officer, shared
stories of students using and abusing alcohol, both
during and outside school hours; arrests for marijuana
possession; the presence in our schools of
methamphetamines, cocaine, mushrooms, ecstasy, and
heroin; and the use of inhalants. They spoke of sexual
activity among students, including such activity on
school property and during the school day. They
indicated that sexual activity was occurring not only at
the high school level but at the middle school level as
well. They also indicated that significant humbers of
students were involved with multiple partners. The
committee learned that the phrase "friends with benefits"
references an "involvement" in which there is no dating
relationship and no intention of having a dating
relationship, and the committee was told of students
labeling themselves in Internet exchanges as "A3s"--
anytime, anyplace, anywhere.

Even those students who do not engage in illegal
activities frequently skip meals, receive inadequate
amounts of sleep and exercise, and consume excessive
amounts of highly caffeinated energy drinks. Students
from all walks of life have to cope with a variety of
issues, including academic, familial, economic, and
social challenges. Often their limited experiences,
coupled with their adolescent perceptions, result in less
than desirable outcomes. The committee was told that,
in many cases, adolescents simply do not have the facts
about options that they encounter and do not understand
the consequences of their choices. An increase in



school-based health education was suggested as a way
to address these situations.

Recommendation

The committee recommends House Bill No. 1028 to
require that every student complete, as a condition of
high school graduation, at least one-half unit of health
education. The North Dakota Century Code currently
requires that a student successfully complete, among
other courses, "[o]ne unit of physical education, which
may include up to one-half unit of health." Less than half
of the state's school districts require any health
education as a condition of graduation. Of those that do,
it is not known whether the health education component
constitutes one-quarter unit or one-half unit of a
student's four-year high school career. One-quarter unit
of health education amounts to fewer than 20 hours of
instruction out of the average student's 2,400 high
school instructional hours.

Unlike the health classes of the past, which focused
primarily on hygiene issues, today's health education
classes address social interactions; the importance of
sleep; work habits; study habits; bullying; tobacco, drug,
and alcohol use; depression and suicide; anger; anxiety;
the development of resistance skills; gangs; cliques;
dating; abstinence; problem-solving; and being part of a
family. The committee was told that, historically, health
education was somewhat frowned upon out of concern
that it might work against parental values or that it might
interfere with local control and local curricular decisions.

Those not in favor of imposing a health education
requirement suggested that, under current law, a student
could graduate with, in essence, one-half unit of physical
education and one-half unit of health, whereas the
concept considered by the committee would require
each student to take, and consequently each school to
offer, one unit of physical education and one-half unit of
health. The committee recognized, however, that under
current law a school already is required to make
available to each student one-half unit of health and one-
half unit of physical education during each school year.
The committee also recognized that school district
concerns about having to incur added costs by hiring
health education teachers was unfounded. The teaching
of health education is within the purview of individuals
licensed to teach science, physical education, and family
and consumer science.

The committee determined that today's adolescents
are the workers and leaders of tomorrow. Providing
those adolescents with educational opportunities that will
help them understand their world, the myriad of choices
available to them, and the consequences of those
choices, will impact their personal health, longevity, and
productivity, and, ultimately, our society's well-being.

REGIONAL EDUCATION
ASSOCIATIONS STUDY
Background

Article VIII, Section 1, of the Constitution of North
Dakota directs the Legislative Assembly to provide for
the "establishment and maintenance of a system of
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public schools which shall be open to all children of the
state of North Dakota and free from sectarian control."
The constitutional rationale behind this directive was that
a "high degree of intelligence, patriotism, integrity and
morality on the part of every voter in a government by
the people" is "necessary in order to insure the
continuance of that government and the prosperity and
happiness of the people . . .." The constitution goes on
to direct that the system be uniform throughout the state
and requires that in "all schools instruction shall be given
as far as practicable in those branches of knowledge
that tend to impress upon the mind the vital importance
of truthfulness, temperance, purity, public spirit, and
respect for honest labor of every kind." The Legislative
Assembly also is directed to take "such other steps as
may be necessary to prevent illiteracy, secure a
reasonable degree of uniformity in course of study, and
to promote industrial, scientific, and agricultural
improvements."

Over the years the constitutional directives spawned
legislative directives, and the school districts have
responded--sometimes singly and sometimes in concert.
Challenges have been a part of this state's educational
landscape since statehood and they show no sign of
depletion. In fact, with each successive school year, the
decline in the number of students, coupled with this
state's vast geography, has made it more and more
difficult for a single school district to provide educational
services in an effective and efficient manner.

North Dakota Statutory Requirements

Faced with the unpopularity of wholesale school
district consolidation, the Legislative Assembly in 2003
enacted legislation that formally recognized education
associations governed by joint powers agreements and
directed that the first $250,000 of any payments
remaining in the state school aid line item after
completion of all statutory obligations be set aside as
reimbursement for those associations.

Further changes occurred during the 2005 legislative
session and in 2007 the Legislative Assembly deemed
the associations worthy of a new name and a separate
chapter in the North Dakota Century Code. Joint powers
associations became regional education associations.

Under North Dakota Century Code (NDCC) Chapter
15.1-09.1, a regional education association must:

1. Contain a land mass of at least 5,800 square
miles;
Contain a land mass of at least 4,500 square
miles and consist of at least 12 school districts;
Contain a land mass of at least 4,000 square
miles and serve at least 3,000 students; or
Contain a land mass of at least 1,500 square
miles and serve at least 7,500 students.

A regional education association must maintain a
joint operating fund and offer various administrative
functions and student services. Districts must agree to
participate in at least five administrative functions.
These may include business management, career and
technical education services management, curriculum
mapping or development, data analysis, federal program

2.

3.

4,



support, federal title program management, grant writing,
school improvement, school safety and environment
management, special education services management,
staff development, staff retention and recruitment, staff
sharing, technology support, and any other functions
approved by the Superintendent of Public Instruction.
Districts also must agree to participate in at least five

student services. These may include advanced
placement classes, alternative high schools or
alternative high school programs, career and technical
education classes, counseling services, common

elementary curricula, distance-learning classes, dual-
credit classes, foreign language classes, library and
media services, summer programs, supplemental
instruction programs, and any other services approved
by the Superintendent of Public Instruction. Through its
joint powers agreement, each regional education
association has the ability to establish the number of
members on its governing board and the manner in
which those members are determined. Each governing
board member must be serving on the board of a
participating school district. The same criteria applies to
a designee.

Existing Regional Education Associations

With the 2008 consolidation of the South Central and
South East Education Cooperatives, there are eight
regional education associations in the state:

e Great North West Education Cooperative.

Mid Dakota Education Cooperative.
Missouri River Education Cooperative.
North Central Education Cooperative.
Northeast Education Services Cooperative.
Roughrider Education Service Program.
Red River Valley Education Cooperative.

e South East Education Cooperative.

Each regional education association is served by a
lead administrator who is a superintendent or an
assistant superintendent and by a coordinator. One
hundred seventy-nine of the state's 192 school districts
(93.2 percent) are members of a regional education
association and, in that capacity, provide services to
98 percent of the state's public school students. The
following districts are not participating in a regional
education association:

Bakker Public School District.
Bowman-Scranton Public School District.
Carrington Public School District.

Earl Public School District.
Gackle-Streeter Public School District.
Horse Creek Public School District.
Kensal Public School District.

Kulm Public School District.

Max Public School District.

New Rockford-Sheyenne Public School District.
Oberon Public School District.

Robinson Public School District.
Yellowstone Public School District.

102

Funding

During the 2007 legislative session, funding for
regional education associations was increased to
$3 million.  Of that amount, $1 million was to be
distributed during the 2007-09 biennium on a per student
basis at the same time and in the same manner as other
state aid payments. The remaining $2 million was to be
provided as a contingent distribution, calculated on a per
student basis, at the conclusion of the 2007-09
biennium. The Superintendent of Public Instruction
estimates that the state aid formula adopted during the
2007 legislative session will in fact distribute all the
money that had been appropriated to kindergarten
through grade 12 education and that, therefore,
contingency funds will not be available for distribution to
regional education associations or any other recipients
at the end of the biennium. This places regional
education associations in the position of asking their
member school districts to redirect some of the
$2 million that had been sent to the school districts as
part of the formula.

Comparable Organizations in Other States

Regional education associations have more than
500 counterparts in 44 other states. They are referred to
elsewhere as area service agencies, cooperative
education service agencies, educational service districts,
intermediate service centers, regional service centers,
and service cooperatives. Regardless of their
appellation, they tend to evolve when school districts
have familiar challenges--limited resources, declining
student populations, and increasing demands for
accountability. Some are involved in the direct provision
of services to students, while others are involved only in
providing administrative and operational support to
districts. The activities of comparable entities include
professional development, leadership training, personnel
recruitment and screening, teacher training, early
childhood programs, programs for gifted students,
programs for students with special needs, services to
incarcerated students, adult education, vocational
education, student testing and evaluations, media and
instructional library services, technology services,
computer and audiovisual repair, telecommunications
and distance-learning, cooperative purchasing, printing

services, insurance services, safety and risk
management services, and energy management
services.

The entities' governance structures are as varied as
their individual roles and missions. In five states the
boards are elected by the general public. Sixteen states
allow for the appointment or election of board members
by those serving on local school boards. Twenty-two
states require that school district superintendents
constitute the boards. Arizona operates without a board,
and Hawaii, which has a unified school district, provides
for governance by the state's chief school officers.

Across the country these entities provide assistance
to 87 percent of all public school districts and 43 million
students. The committee was told that while some
suggest these entities are nothing short of large



bureaucracies, it is preferable to view them as
educational infrastructure. They allow for cost-efficient
partnerships and the provision of high-quality services
on behalf of districts that often lack the critical mass to
deliver such services on their own.

Committee Consideration

North Dakota's regional education associations
frequently are mentioned as having a critical role in the
future delivery of services that many believe should be
made available to all students, as well as in the provision
of support and assistance to schools and school
districts.  Although the committee was charged with
determining whether regional education associations
should become political subdivisions and whether they
should function as school districts for purposes of
employing teachers, the committee determined that
those deliberations would evolve in time. Committee
members believed it was much more important to
undertake an examination of the way regional education
associations are configured, governed, and operated
and whether that configuration, governance structure,
and modus operandi will allow them to fulfill some or all
of the expectations being placed upon them. The
committee considered a bill draft that suggested
potential changes to eight different aspects of the
configuration, governance, and operation of the state's
regional education associations.

Number of Regional Education Associations

The bill draft would have required all of the state's
regional education associations to encompass at least
6,000 square miles. This would have eliminated the
Mid Dakota Education Cooperative, which is located
west of Minot. At 2,341 square miles, it is the smallest of
the state's regional education associations. The
committee was told that such a move would increase
travel on the part of students and staff affiliated with that
association. The committee was also told that, in
determining how many associations are necessary, it
would be equally appropriate to consider the number of
students served by each.

Contiguity of School Districts Within a Regional
Education Association

The bill draft would have removed the requirement
that all school districts in a regional education
association be contiguous to each other. The law
provides that if districts are not contiguous to each other,
the Superintendent of Public Instruction must verify that
"the participating districts can provide sound educational
opportunities to their students in a fiscally responsible
manner without injuring other school districts or regional
education associations and without negatively impacting
the ability of other school districts or regional education
associations to provide sound educational opportunities
to their students in a fiscally responsible manner."

The committee was told that while contiguity was not
necessary, issues regarding contiguity had not been
encountered.
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Size of Governing Boards

The bill draft would have limited the size of regional
education association governing boards to five, seven,
or nine members, thereby paralleling school boards.
The committee was told that some regional education
association boards include representation from all of
their participating districts.  However, while 20- or
30-member governing boards might seem unworkable to
some, the committee was told that this allows for broad
participation and does not place on any one individual
the responsibility for determining what is appropriate for
another school district.

Membership of Governing Boards

Under current law, all members of a regional
education association's governing board must be school
board members. Designees are permitted, but they too
must be school board members. The bill draft would
have allowed for a governing board that consisted of
both school district superintendents and school board
members.

The committee was told that with turnover in the
superintendent ranks, having a governing board made
up solely of school board members allows for continuity.
In addition, members of neighboring school boards had
the opportunity to visit with each other at least four times
each year and discuss the state of their individual
districts. Superintendents on the other hand suggested
that they discuss issues and forward them to the
regional education association board members for
action. The reconfiguration of the board, they said,
would eliminate a step in the process and allow for their
direct participation.

Inclusion of Ex Officio Members

Under current law, the regional education
associations are permitted to include ex officio members
on their boards. The bill draft would have replaced this
provision with the requirement that the boards include
the president of a college situated within the boundaries
of the association. The committee was told that the
issue of ex officio members was not of particular
concern.

Term Limits

The bill draft would have established three-year
terms for regional education association board members
and would have provided that members may not serve
more than two consecutive terms. The committee was
told that if individuals are interested in serving as board
members, they should not be precluded from doing so.
Furthermore, the committee was told most people, of
their own volition, elect not to serve significantly longer
than the suggested term limit.

Compensation and Reimbursement of Board
Members

Under current law, a regional education association
may not compensate its board members for attending
meetings and may not reimburse board members for any
expenses incurred in attending board meetings. An



exception is made for members who perform
extraordinary service, i.e., traveling to and attending a
national meeting or convention.

The bill draft would have allowed board members to
be reimbursed for expenses incurred in attending
meetings or performing duties as directed by the board.
The committee was told by some that allowing regional
education associations to pay their members a small
stipend would be viewed as positive. Others indicated
that many board members serve because they believe in
the role and mission of the regional education
association and that they have no expectation of
compensation or reimbursement.

Employment of Executive Directors

Current law authorizes regional education
associations to employ "staff* and, within this authority,
all of the associations utilize the services of a
"coordinator.” The committee was told that the position
often requires far more than the limited hours for which
the coordinators were compensated. To address this
situation, the bill draft would have provided that each
regional education association employ a full-time
executive director. The bill draft suggested that the
qualifications of such an individual include at least a
graduate  degree, coupled with demonstrated
competence in an administrative or managerial capacity,
and at least a minimum of five years' experience in
education, business, accounting, law, or some other
profession. The bill draft also suggested that the level of
compensation be in the range of $87,300 to $119,300.
This would equate to the average total compensation
range for administrators (assistant directors, assistant
principals, principals, assistant superintendents, and
superintendents) in the state's eight largest school
districts.

The committee was told that the requirement for a
full-time executive director should not be pursued at this
time. Some suggested that the position had not yet
evolved to the point of requiring a full-time employee.
Others were not supportive of a statutorily established
salary range. Most feared that the cost associated with
the employment of full-time executive directors would
come from the state appropriation for regional education
associations, rather than from a supplemental state level
appropriation.

Conclusion

The committee was told that the eight issues
addressed in the bill draft were all legitimate points of
discussion and that many of those issues reflect what
regional education associations might look like in the
future. However, given the grassroots initiatives that
spawned regional education associations, coupled with
the state's strong and continued belief in local control,
legislators should give the regional education
associations time and space to evolve. The regional
education associations envision that by 2012, they will
have an operational structure that will support each
association and school district and be able to provide
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world-class, comprehensive education services for all
students.

The committee was also told that the regional
education associations were supportive of the $3 million
appropriation being recommended by the North Dakota
Commission on Education Improvement. The
committee, therefore, makes no recommendation
regarding the bill draft.

APPROPRIATENESS AND ADEQUACY OF
HIGH SCHOOL CURRICULA STUDY
Background

In a 2005 survey released by the Educational Testing
Service (ETS), only 9 percent of Americans said they
believe that most high school students are being
challenged by their schoolwork.  After nearly two
decades of reform efforts, most believe the key to
success continues to reside in rigorous learning for all
students and improved teacher quality. Americans
believe in standards and accountability and they want
reform efforts expanded to address pressing quality
issues with our nation's high schools.

The ETS survey found that:

e Seventy-four percent of the public strongly favors
measures to ensure teachers are experts in the
subjects they teach;

e Eighty percent strongly or somewhat agree that
teacher salaries should be increased to hire and
retain more well-qualified teachers, even if doing
SO means increased taxes;

e Sixty-four percent strongly favor emphasizing real-
world learning opportunities in high school through
work study, community service, and vocational
COUrses;

Eighty percent favor requiring students to pass a

statewide graduation test before they can receive

a high school diploma; and

¢ All groups overwhelmingly favor a rigorous course
of study that all students should have before
graduation. This includes support for computer
science (95 percent), four years of English

(85 percent), three years of history and civics

(81 percent), four vyears of mathematics

(73 percent), at least three years of science

(69 percent), and two years of a foreign language

(63 percent).

Challenging North Dakota Students
North Dakota Century Code Section 15.1-21-02
contains a list of courses very similar to that supported
by the ETS survey respondents:
e Four units of English language arts;
e Four units of mathematics;
e Four units of science;
e Four units of social studies, including one of world
history and one of United States history;
One-half unit of health;
e One-half unit of physical education;
e Two units of fine arts, at least one of which must
be music;



e Two units of the same foreign language;

e Two units of career and technical education; and

e One-half unit of North Dakota studies.

However, the courses listed in NDCC Section
15.1-21-02 are those that a high school must make
available in order to be approved. They are not the
courses that students must take to graduate.

In 2007 the Legislative Assembly enacted the first
statute providing a list of courses required for high
school graduation. Beginning with the 2008-09 school
year, a student may not graduate from a high school
unless the student demonstrates successful completion
of:

Four units of English language arts;

Two units of mathematics;

Two units of science;

Three units of social studies, which may include
one-half unit of North Dakota studies and one-half
unit of multicultural studies;

¢ One unit of physical education, which may include

up to one-half unit of health; and

e One unit of a foreign or American Indian

language, fine arts, or career and technical
education.

For purposes of comparison, the North Dakota State
University and University of North Dakota websites
suggest the following courses for admission:

e Four units of English;

e Three units of mathematics (at the level of

algebra | and above);

e Three units of laboratory science; and

e Three units of social science.

South Dakota's "Pathways to Graduation”

In 2004 the South Dakota Legislature enacted
"Pathways to Graduation." Under this program, each
student, beginning with the 2006 freshman class, must
select either the distinguished path or the advanced
path, unless the student's parent and a school counselor
or administrator agree that the student should take only
a basic high school program. The following table details
the "Pathways to Graduation" program:

Distinguished

Advanced Basic

Is designed to fulfill the minimum
requirements for admission to most
major colleges and universities

Is designed to fulfill the minimum
requirements for admission to South Dakota's |[level jobs and some technical programs
public universities and to most fields of study
at technical institutes

Is designed to prepare students for entry-

4 units - English reading and commu-
nication arts arts

4 units - English reading and communication

4 units - English reading and
communication arts

o Writing (1.5 units)
e Literature (1.5 units)

o Writing (1.5 units)
o Literature (1.5 units)

o Writing (1.5 units)
e Literature (1.5 units)

4 units - Mathematics
e Algebra | (1 unit)
e Algebra Il (1 unit)
e Geometry (1 unit)
e Advanced mathematics elective
(1 unit)

3 units - Mathematics
o Algebra | (1 unit)
e Algebra Il (1 unit)
e Geometry (1 unit)

3 units - Mathematics
e Algebra | (1 unit)
e Mathematics elective (2 units)

4 units - Science
¢ Science electives (2 units)
¢ Biology (1 unit)
e Chemistry or physics (1 unit)

3 units - Science
o Science elective (1 unit)
e Biology (1 unit)
e Chemistry or physics (1 unit)

2 units - Science
e Science electives (2 units)

3 units - Social studies
¢ United States history (1 unit)
¢ United States government (.5 unit)
e Geography (.5 unit)
e World history (.5 unit)

3 units - Social studies
o United States history (1 unit)
e United States government (.5 unit)
e Geography (.5 unit)
o World history (.5 unit)

3 units - Social studies
¢ United States history (1 unit)
¢ United States government (.5 unit)
e Geography (.5 unit)
e World history (.5 unit)

1 unit - Fine arts

1 unit - Fine arts

1 unit - Fine arts

.5 unit - Health or physical education

.5 unit - Health or physical education

.5 unit - Health or physical education

.5 unit - Economics or personal finance

.5 unit - Economics or personal finance

.5 unit - Economics or personal finance

2 units - World language
e Same world language

2 units
¢ World language
e Computer studies
e Career and technical education

2 units
¢ World language
e Computer studies
e Career and technical education

105




Indiana’'s Core 40
In 2007 the Core 40 became Indiana's required high
school curriculum. While the Indiana General Assembly
considered the Core 40 to be the academic foundation
necessary for students to succeed in college and in the
workforce, an opt-out provision could be exercised with

parental consent after a meeting attended by the
student, the student's parents, and school staff.
Beginning in 2011, however, Indiana students must
complete the Core 40 to enter a four-year public
institution of higher education in the state. Private
institutions in Indiana have expected this level of high
school preparation for many years. The following table
details the Indiana Core 40 tiered diploma system:

Core 40 With Academic Honors Core 40 With Technical Honors Core 40

4 units - English language arts 4 units - English language arts 4 units - English language arts, including a

balance of literature, composition, and speech

3 units - Mathematics 3 units - Mathematics 3 units - Mathematics
e Algebra | (1 unit) o Algebra | (1 unit) o Algebra | (1 unit)
e Algebra Il (1 unit) e Algebra Il (1 unit) e Algebra Il (1 unit)
e Geometry (1 unit) e Geometry (1 unit) e Geometry (1 unit)
Or complete Integrated Math series |, Il, and Ill  [Or complete Integrated Math series I, Il, and Ill | Or complete Integrated Math series |, Il, and lll
for 3 units. for 3 units. for 3 units.
All students are required to take a math or All students are required to take a math or All students are required to take a math or
physics course during their junior year or senior |physics course during their junior year or senior |physics course during their junior year or senior
year. year. year.
Plus: Core 40 math (1 additional unit)
3 units - Science 3 units - Science 3 units - Science
¢ Biology | (1 unit) e Biology | (1 unit) e Biology | (1 unit)
e Chemistry | or Physics | or Integrated e Chemistry | or Physics | or Integrated e Chemistry | or Physics | or Integrated
Chemistry-Physics (1 unit) Chemistry-Physics (1 unit) Chemistry-Physics (1 unit)
Any Core 40 science course (1 unit) Any Core 40 science course (1 unit) Any Core 40 science course (1 unit)
3 units - Social studies 3 units - Social studies 3 units - Social studies
¢ United States history (1 unit) ¢ United States history (1 unit) o United States history (1 unit)
¢ United States government (.5 unit) o United States government (.5 unit) ¢ United States government (.5 unit)
e Economics (.5 unit) e Economics (.5 unit) e Economics (.5 unit)
« World history and civilization or geography « World history and civilization or geography « World history and civilization or geography
and history of the world (1 unit) and history of the world (1 unit) and history of the world (1 unit)
2.5 units - Directed electives 2.5 units - Directed electives 2.5 units - Directed electives
o World languages o World languages o World languages
e Fine arts e Fine arts e Fine arts
o Career/technical o Career/technical o Career/technical
Plus: Core 40 world languages (3 to 4 additional
units)

Plus: Core 40 fine arts (1 additional unit)

1 unit - Physical education 1 unit - Physical education 1 unit - Physical education
.5 unit - Health and wellness .5 unit - Health and wellness .5 unit - Health and wellness
3 units - Electives 3 units - Electives 3 units - Electives
Career academic sequence recommended Career academic sequence recommended Career academic sequence recommended
Earn a grade of "C" or better in courses that will |Earn a grade of "C" or better in courses that will
count toward the diploma count toward the diploma
Have a grade point average of "B" or better Have a grade point average of "B" or better
Complete one of the following: Complete a career/technical program (4 or more
e Advanced placement courses (2 units) and |related units)
corresponding examinations Complete two of the following:
e International baccalaureate (higher level) o Score at or above the following levels on
courses (2 units) and corresponding WorkKeys: Reading for Information - Level
examinations 6; Applied Mathematics - Level 6; Locating
* Score 1200 or higher on the Scholastic Information - Level 5; or complete dual high
Aptitude Test (SAT) critical reading and school/college credit courses in a technical
mathematics area (3 transferable college units)
* Score 26 or higher composite on the « A professional career internship course or
American College Test (ACT) cooperative education course (1 unit)
 Complete dual high school/college credit « An industry-based work experience as part
courses from the Core Transfer Library (3 of two-year technical education program
transferable college units) (minimum 140 hours)

e Complete a combination of advanced
placement courses (1 unit) and certification
corresponding examinations and dual high
school/college credit courses from the Core
Transfer Library (1.5 transferable college
units)

A state-approved, industry-recognized

For comparison purposes, the credit
requirements of the Indiana Core 40 have been
converted to "units."
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Committee Consideration

As the committee began to examine issues pertaining
to the adequacy of high school curricular requirements, it
became apparent that its pursuit would involve much
more than determining an appropriate number of credits
for high school graduation. It would involve reviewing
grade level requirements for particular courses and
examining the type, timing, and nature of assessments
that would be appropriate in determining whether
students have in fact acquired the anticipated skill levels.
It would involve discussions about helping students who
need assistance and helping teachers be prepared to
provide the requisite instruction. It would involve
discussions about schools, school districts, and
accessibility, and it would involve discussions about
money. The committee determined that a discussion
about the adequacy of North Dakota high school
curricular requirements, if done properly, at the very
least would parallel and probably duplicate many of the
efforts being undertaken by the North Dakota
Commission on Education Improvement. Because
several of the committee members served on the
commission and because the commission was required
to provide periodic reports to the Legislative Council, the
committee determined that this issue should not be the
subject of a duplicative focus.

North Dakota Commission on

Education Improvement
Williston Public School District No. 1 v. State of
North Dakota

In October 2003 nine school districts brought suit
against the state of North Dakota and alleged that the
state's system of funding education was inadequate and
that it unfairly and arbitrarily resulted in widely disparate
funding, inequitable and inadequate educational
opportunities, and unequal and inequitable tax burdens.
Rather than endure a protracted trial on the merits, the
plaintiffs and the defendants entered an agreement to
stay the action and provide the Legislative Assembly
with the opportunity to address the issues raised in the
lawsuit.

The terms and conditions of the stay required that the
Governor, by executive order, create the North Dakota
Commission on Education Improvement and submit to
the Legislative Assembly, in 2007, an executive budget
that included at least $60 million more in funding for
elementary and secondary education than the amount
appropriated by the Legislative Assembly in 2005. In
return, the plaintiffs agreed to stay the litigation until the
close of the 2007 legislative session and at that time to
dismiss the action, without prejudice, if the Legislative
Assembly appropriated at least the requested amount
and approved a resolution adopting the North Dakota
Commission on Education Improvement as a vehicle for
proposing improvements to the system of delivering and
financing public elementary and secondary education.
The plaintiffs also agreed that if the conditions were met,
they would not commence another action based upon
the same or similar allegations before conclusion of the
2009 legislative session.
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Commission Membership

The North Dakota Commission on Education
Improvement consists of the Governor or the Governor's
designee, three school district superintendents, a school
district business manager, the chairman of the Senate
Education Committee or the chairman's designee, the
chairman of the House Education Committee or the
chairman's designee, the Senate minority leader or the
minority leader's designee, one legislator appointed by
the chairman of the Legislative Council, and the
Superintendent of Public Instruction. The commission
also has three nonvoting members--one representing the
North Dakota Council of Educational Leaders, one
representing the North Dakota Education Association,
and one representing the North Dakota School Boards
Association. The commission is chaired by the
Lieutenant Governor in his capacity as the Governor's
designee.

2007 Report of the Commission - 2007 Legislative
Action

On January 3, 2007, the North Dakota Commission
on Education Improvement presented its first report to
the Governor and the Legislative Assembly. The
recommendations in the report became the basis for
Senate Bill No. 2200 (2007). By the conclusion of the
2007 legislative session, the state of North Dakota had a
revolutionary new education funding formula and had
increased spending for elementary and secondary
education by more than $92 million over the amount
appropriated in 2005.

The new formula consolidated education dollars that
had been assigned to a variety of previously existing
funding categories and established new weighting
factors that reflected the added costs of providing
education to certain categories of students and the
added costs of providing various statutorily mandated
services. In addition, the new formula factored in the
variable cost of providing services and programs in
small, medium, and large school districts.

To ensure a relatively consequence-free transition
from the prior formula to the new formula, provisions
were inserted to require a minimum percentage growth
in the per student payment and to likewise cap a
potential windfall in a district's per student payment.

The mill levy equalization factor, also known as the
mill deduct, was repealed, as were supplemental
payments. In their stead, the new formula required
equity payments, which accounted for deficiencies in a
district's imputed taxable valuation, and special
provisions accommodating districts with abnormally low
taxable valuations. The formula also included a
reduction for districts that levied fewer than 150 mills
during the first year of the biennium and fewer than
155 mills during the second year of the biennium.

Special education payments were increased from
$37 million to $46 million and the state took on the full
obligation of paying any amount over 4.5 percent of the
average cost per student for the most costly 1 percent of
special education students statewide.

Based on the commission's recommendations, the
Legislative Assembly also increased the availability of



capital improvement loans for needy school districts,
provided increased funding for new career and technical
education centers and programs, and provided funding
for full-day kindergarten programs.

Finally, the Legislative Assembly reauthorized the
North Dakota Commission on Education Improvement
and directed that it focus its attention on developing
recommendations regarding educational adequacy.

Study of Educational Adequacy - Picus Report and
Recommendations

After the 2007 legislative session, the commission
contracted with Lawrence O. Picus and Associates
(Picus), to identify the resources needed to ensure an
adequate education for all students. Picus began with
the premise that adequacy requires all students to be
taught the state's curriculum and that strategies be
deployed to use resources in ways that will double
student performance on state tests over the coming four
to six years. Picus determined very early in its efforts
that, while North Dakota students perform reasonably
well on state tests, only 30 to 40 percent of North Dakota
students perform at or above the proficiency standard
measured by the national assessment of educational
progress. It was Picus' determination that North Dakota
students would need to achieve at much higher levels if
they were to be deemed fully prepared, upon high school
graduation, for either college or the workplace.

Picus concluded that existing state per student
payments, coupled with the yield of 185 mills on
88.5 percent of the state average imputed valuation per
student, amounted to approximately $7,024 per student,
whereas, in order to achieve adequacy, the cost per
student would be $7,293.

Picus also insisted that expending a specific dollar
amount per student would not achieve the desired
results unless the expenditures were linked to certain
programmatic strategies that guaranteed the desired
results. Without such linkages the final effect would be
nothing other than the existing education system at a
much  higher cost to taxpayers. Picus'
recommendations, therefore, included the following:

e Class sizes for core courses (English language
arts, mathematics, science, social studies, and
foreign languages) should not exceed 15 students
in kindergarten through grade 3 and should not
exceed 25 students in the remaining grades.

e Specialists and elective teachers (art, music,
physical education, health, etc.) should constitute
at least 20 percent of the core instructional staff in
kindergarten through grade 8 and at least
33 percent in the remaining grades.

e Instructional coaches for professional
development should number at least one full-time
equivalent (FTE) for every 200 students.

e Tutors to assist students who are struggling
academically should number at least 1 FTE per
prototypical school (kindergarten through grade
5-432 students; grades 6 through 8 -
450 students; and grades 9 through 12 -
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600 students) plus 1 FTE for every 125 at-risk
students.

e The weight applied to new English language
learners should be increased to 1.0.

e Extended day programs should be funded.

e Each district should include $25 per student in
average daily membership to cover the cost of
increasing services to gifted and talented
students.

e Substitute teachers should be funded by the state
at the rate of 10 days per regular teacher.

e Guidance counselors should be provided at the
rate of 1 for each prototypical elementary school
and at the rate of 1 for every 250 students in
prototypical middle schools and high schools. In
addition, 1 FTE support position should be
included for every 125 at-risk students. The
support positions would be allocated according to
a school's needs and could include social
workers, nurses, psychologists, family outreach
persons, and case workers, as well as additional
guidance counselors.

e Two noninstructional aides should be included for
each prototypical elementary school and middle
school and three noninstructional aides should be
included for each prototypical high school.

e One librarian should be included for
prototypical school.

e Administrative staff should include one principal
for each elementary school, one principal and one
half-time assistant principal for each prototypical
middle school, and one principal and one
assistant principal for each prototypical high
school.

e Clerical staff should include two positions for each
prototypical elementary school and middle school
and four positions for each prototypical high
school.

o Professional development days should be
extended from the current 2 days to 10 days, and
$100 per student should be included for the cost
of training and related expenses.

e Technology funding should be included at the rate
of $250 per student to cover the cost of
computers, software, hardware, and supplies.

e Student activity funding should be included at the
rate of $200 per elementary student and $250 per
middle school and high school student.

e Central office personnel and service funding
should be included at the rate of $600 per student.

e School and school district maintenance and
operations funding should be included at the rate
of $600 per student.

each

2009 Report of the Commission

The latest available report given to the committee by
the commission indicated that the commission's
definition of what constitutes an adequate education is
not identical to that used by Picus. The commission
believes that an adequate education refers to the
successful completion of a rigorous core curriculum



established by state policy, being able to demonstrate
proficiency on a state assessment aligned with the
required curriculum, and being able to demonstrate
proficiency, by scoring above the national average, on a
widely recognized assessment such as the ACT, the
SAT, or WorkKeys.

The committee was told that the commission appears
to be supportive of the funding levels recommended by
Picus and supportive of many, but not all, of the
recommendations. Three of the recommendations, in
particular, were found by the commission to be
inappropriate, untested, or ineffective, given the
circumstances surrounding the provision of elementary
and secondary education in this state. Extended day
programs were not supported largely because
transportation and scheduling present significant
challenges, particularly in the more rural areas of the
state. Increased funding for gifted and talented students
was not supported because wide disparity exists with
respect to such programming and accountability
measures tend not to exist. Finally, state funding to
employ substitute teachers for up to 10 days per
classroom teacher was rejected. The commission
determined that, given existing teacher shortages, the
state should not do anything to encourage increased
absences among classroom teachers.

The committee was told that the commission also
discussed professional development requirements,
mentoring, instructional coaches, the number of
contractual days per school calendar, requirements for
career counselors, tiered diplomas, graduation
requirements, early childhood education, data systems,
property tax reductions, and certain changes to the
education funding formula.
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Conclusion
Because the commission had not officially
recommended the report by the conclusion of the
committee's study, the committee determined that it
would be inappropriate to take any position on the report
as a whole or on its component parts. The committee,
therefore, makes no recommendation on the report.

OTHER REPORTS

The committee received statutorily required reports
from the Superintendent of Public Instruction regarding
the financial condition of school districts, school district
employee compensation, the use of new money for
teacher compensation, requests for waivers of
accreditation rules, requests for waivers of instructional
unit time requirements, scores from tests aligned to the
state content standards in reading and mathematics, and
the operations of regional education associations.
Because of recent personnel changes, the
Superintendent of Public Instruction was unable to
provide the committee with a completed report regarding
the planning and development of the electronic course
delivery approval process. The Superintendent of Public
Instruction indicated that the required approval process
does not, however, become effective until July 1, 2009,
and that a process would be in place by that time.

The committee received statutorily required reports
from the Statewide Longitudinal Data System Committee
regarding the statewide longitudinal data system and
from the Education Standards and Practices Board
regarding payments made to individuals who hold
national board certification.

The committee suggests that, given the increasing
number of reports, it would be acceptable to provide
legislators with website locations for the reports rather
than providing paper copies.



EMPLOYEE BENEFITS PROGRAMS COMMITTEE

The Employee Benefits Programs Committee has
statutory jurisdiction over legislative measures that affect
retirement, health insurance, and retiree health
insurance programs of public employees. Under North
Dakota Century Code (NDCC) Section 54-35-02.4, the
committee is required to consider and report on
legislative measures and proposals over which it takes
jurisdiction and which affect, actuarially or otherwise,
retirement programs and health and retiree health plans
of public employees. Section 54-35-02.4 also requires
the committee to take jurisdiction over any measure or
proposal that authorizes an automatic increase or other
change in benefits beyond the ensuing biennium which
would not require legislative approval and to include in
the report of the committee a statement that the proposal
would allow future changes without legislative
involvement. The committee is allowed to solicit draft
measures from interested persons during the interim and
is required to make a thorough review of any measure or
proposal it takes under its jurisdiction, including an
actuarial review. A copy of the committee's report must
accompany any measure or amendment affecting a
public employee's retirement program, health plan, or
retiree health plan which is introduced during a
legislative session. The statute provides that any
legislation enacted in contravention of these
requirements is invalid and benefits provided under that
legislation must be reduced to the level in effect before
enactment. In addition, Section 54-52.1-08.2 requires
the committee to approve terminology adopted by the
Public Employees Retirement System (PERS)
Retirement Board to comply with federal requirements;
Section 18-11-15 requires the committee to receive
notice from a firefighters' relief association concerning
service benefits paid under a special schedule.

Pursuant to NDCC Section 54-06-31, the Legislative
Council assigned the committee the responsibility to
receive periodic reports from the Office of Management
and Budget Human Resource Management Services on
the implementation, progress, and bonuses provided
under state agency recruitment and retention bonus
programs.  The Legislative Council chairman also
directed the committee to study employee benefits
provided by state agencies which are not specifically
authorized by law or if authorized by law are not
consistent among agencies.

Committee members were Representatives Bette
Grande (Chairman), Eliot Glassheim, Jim Kasper,
Matthew M. Klein, and Joe Kroeber and Senators
Ralph L. Kilzer, Karen K. Krebsbach, Curtis Olafson, and
Harvey D. Tallackson.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2008. The Council accepted the report for
submission to the 61% Legislative Assembly.

110

CONSIDERATION OF RETIREMENT

AND HEALTH PLAN PROPOSALS

The committee established April 1, 2008, as the
deadline for submission of retirement, health, and retiree
health proposals. The deadline provided the committee
and the consulting actuary of each affected retirement,
health, or retiree health program sufficient time to
discuss and evaluate the proposals. The committee
allowed only legislators and those agencies entitled to
the bill introduction privilege to submit retirement, health,
and retiree health proposals for consideration.

The committee reviewed each submitted proposal
and solicited testimony from proponents, retirement and
health program administrators, interest groups, and
other interested persons.

Under NDCC Section 54-35-02.4, each retirement,
insurance, or retiree insurance program is required to
pay, from its retirement, insurance, or retiree health
benefits fund, as appropriate, and without the need for a
prior appropriation, the cost of any actuarial report
required by the committee which relates to that program.

The committee referred every proposal submitted to it
to the affected retirement or insurance program and
requested the program authorize the preparation of
actuarial reports. The PERS used the actuarial services
of The Segal Company in evaluating proposals that
affected retirement programs and the services of
Gallagher Benefit Services, Inc., and Blue Cross Blue
Shield of North Dakota in evaluating proposals that
affected the public employees health insurance program.
The Teachers' Fund for Retirement (TFFR) Board of
Trustees used the actuarial services of Gabriel, Roeder,
Smith and Company in evaluating proposals that
affected the Teachers' Fund for Retirement.

The committee obtained written actuarial information
on each proposal. In evaluating each proposal, the
committee considered the proposal's actuarial cost
impact; testimony by retirement and health insurance
program administrators, interest groups, and affected
individuals; the impact on state general or special funds
and on the affected retirement program; and other
consequences of the proposal or alternatives to it.
Based on these factors, each proposal received a
favorable = recommendation, unfavorable  recom-
mendation, or no recommendation.

A copy of the actuarial evaluation and the
committee's report on each proposal will be appended to
the proposal and delivered to its sponsor. Each sponsor
is responsible for securing introduction of the proposal in
the 61% Legislative Assembly.

Teachers' Fund for Retirement

Former NDCC Chapter 15-39 established the
teachers' insurance and retirement fund. This fund, the
rights to which were preserved by Section 15-39.1-03,
provides a fixed annuity for full-time teachers whose
rights vested in the fund before July 1, 1971. The plan
was repealed in 1971 when the Teachers' Fund for
Retirement was established with the enactment of



Chapter 15-39.1. The plan is managed by the TFFR
Board of Trustees.

The Teachers' Fund for Retirement became effective
July 1, 1971. The state investment board is responsible
for the investment of the trust assets in accordance with
the asset allocation policy established by the TFFR
Board of Trustees. The Retirement and Investment

Office is the administrative agency for TFFR. The
Teachers' Fund for Retirement is a qualified
governmental defined benefit retirement plan. For

Governmental Accounting Standards Board (GASB)
purposes, it is a cost-sharing, multiple-employer public
employee retirement system.

Every certified teacher of a public school in the state
participates in TFFR. This includes teachers,
supervisors, principals, and administrators. Noncertified
employees, such as teacher's aides, janitors,
secretaries, and drivers are not allowed to participate in
TFFR. Eligible employees become members on the
date of employment.

An active member contributes 7.75 percent of salary
per year. The employer may "pick up" the member's
assessments  under Internal Revenue  Code
Section 414(h). The member's total earnings are used
for salary purposes, including overtime, and including
nontaxable wages under a Section 125 plan, but
excluding certain extraordinary compensation, such as
fringe benefits or unused sick or vacation leave.

The district or other employer that employs a member
contributes 7.75 percent of the member's salary.
Effective July 1, 2008, 0.5 percent of the member's
salary was added to the employer contribution, making it
8.25 percent. However, the contribution will revert to
7.75 percent once the funded ratio reaches 90 percent,
measured on the actuarial value of assets. Employees
receive credit for service while members. A member
also may purchase credit for certain periods, such as
time spent teaching at a public school in another state,
by paying the actuarially determined cost of the
additional service. Special rules and limits govern the
purchase of additional service.

Members who join TFFR by June 30, 2008, are Tier 1
members, while members who join after that date are
Tier 2 members. If a Tier 1 member terminates, takes a
refund, and later joins TFFR after June 30, 2008, that
member is in Tier 2 after being reemployed. Final
average compensation is the average of the member's
highest three plan year salaries for Tier 1 members or
five plan year salaries for Tier 2 members. Monthly
benefits are based on one-twelfth of this amount.

Tier 1 members are eligible for a normal service
retirement benefit at age 65 with credit for three years of
service, or if earlier, when the sum of the member's age
and years of service is at least 85--the Rule of 85. A
Tier 2 member is eligible for a normal service retirement
benefit at age 65 with credit of five years of service, or if
earlier, when the sum of the member's age and years of
service is at least 90--the Rule of 90. The monthly
retirement benefit is 2.00 percent of final average
compensation (monthly) times years of service. Benefits
are paid as a monthly life annuity, with a guarantee that
if the payments made do not exceed the members'
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contributions plus interest, determined as of the date of
retirement, the balance will be paid in a lump sum to the
member's beneficiary.

A Tier 1 member may retire early after reaching
age 55 with credit for three years of service, while a
Tier 2 member may retire early after reaching age 55
with credit for five years of service. In this event, the
monthly benefit is 2.00 percent of final average
compensation times years of service, multiplied by a
factor that reduces the benefit 6 percent for each year
from the earlier of age 65 or the age at which current
service plus age equals 85 for Tier 1 members or 90 for
Tier 2 members.

A member is eligible for disability retirement benefits
provided the member has credit for at least one year of
service. The monthly disability retirement benefit is
2.00 percent of final average compensation times years
of service with a minimum 20 years of service. The
disability commences immediately upon the member's
retirement. Benefits cease upon recovery or
reemployment. Disability benefits are payable as a
monthly life annuity with a guarantee that, at the
member's death, the sum of the member's contributions
plus interest as of the date of retirement that is in excess
of the sum of payments already received will be paid in a
lump sum to the member's beneficiary. All alternative
forms of payment (except for a nonlevel annuity
designed to provide a level total income when combined
with the member's Social Security benefit) and a partial
lump sum option also are permitted in the case of
disability retirement. Disability benefits are converted to
a normal retirement benefit when the member reaches
normal retirement age or age 65, whichever is earlier. A
Tier 1 member with at least three years of service or a
Tier 2 member with at least five years of service, who
does not withdraw the member's contributions from the
fund, is eligible for a deferred termination benefit. The
deferred termination benefit is a monthly benefit of
2.00 percent of final average compensation times years
of service. The final average compensation and service
are determined at the time the member leaves active
employment. Benefits may commence unreduced at
age 65 or when the sum of the member's age and
service is 85 for Tier 1 members or 90 for Tier 2
members. Reduced benefits may commence at or after
age 55 if the member is not eligible for an unreduced
benefit. The form of payment is the same as for normal
retirement. A member who dies after leaving active
service but before retiring is entitled to receive a death
benefit.

A Tier 1 member leaving covered employment with
fewer than three years of service and a Tier 1 member
leaving covered employment with fewer than five years
of service are eligible to withdraw or receive a refund
benefit. Optionally, a vested member may withdraw the
member's contributions plus interest in lieu of the
deferred benefit otherwise due. A member who
withdraws receives a lump sum payment of the
member's employee contributions plus interest credited
on these contributions. Interest is credited at 6 percent
per year.



To receive a death benefit, death must have occurred
while an active or inactive nonretired member. Upon the
death of a nonvested member, a refund of the member's
contributions and interest is paid. Upon the death of a
vested member, the beneficiary may elect the refund
benefit; payment for 60 months of the normal retirement
benefit, based on final average compensation and
service determined at the date of death; or a life annuity
of the normal retirement benefit, "popping-up" to the
original life annuity based on final average compensation
and service as of the date of death, but without applying
any reduction for the member's age at death.

There are optional forms of payment available on an
actuarial equivalent basis. These include a life annuity
payable while either the participant or the participant's
beneficiary is alive, "popping-up" to the original life
annuity if the beneficiary predeceases the member; a life
annuity payable to the member while both the member
and beneficiary are alive, reducing to 50 percent of this
amount if the member predeceases the beneficiary, and
"popping-up" to the original life annuity if the beneficiary
predeceases the member; a life annuity payable to the
member, with a guarantee that, should the member die
before receiving 60 payments, the payments will be
continued to a beneficiary for the balance of the five-year
period; a life annuity payable to the member with a
guarantee that, should the member die before receiving
240 payments, the payments will be continued to a
beneficiary for the balance of the 20-year period; a life
annuity payable to the member, with a guarantee that,
should the member die before receiving 120 payments,
the payments will be continued to the beneficiary for the
balance of the 10-year period; or a nonlevel annuity
payable to the member, designed to provide a level total
income when combined with the member's Social
Security benefit. The option to receive a life annuity
payable to the member with a guarantee that should the
member die before receiving 60 payments, the
payments will be continued to a beneficiary for the
balance of the five-year period is not available to
employees who retire on or after August 1, 2003.
Retirees who elected this option before that date are
unaffected. In addition, members may elect a partial
lump sum option at retirement. Under this option, a
member receives an immediate lump sum equal to
12 times the monthly life annuity benefit and a reduced
annuity. The reduction is determined actuarially. The
member can then elect to receive the annuity benefit in
one of the other optional forms, except that members
who receive a partial lump sum option may not elect the
level income option. The partial lump sum option is not
available to disabled retirees or retirees who are not
eligible for an unreduced retirement benefit. Actuarial
equivalence is based on tables adopted by the board of
trustees.

From time to time, TFFR statutes have been
amended to grant certain postretirement benefit
increases. However, TFFR has no automatic cost-of-
living increase features.

Since 1991 there have been several plan changes in
TFFR. Effective July 1, 1991, the benefit multiplier was
increased from 1.275 percent to 1.39 percent for all
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future retirees. The Legislative Assembly also provided
a postretirement benefit increase for all annuitants
receiving a monthly benefit on June 30, 1991. The
monthly increase was the greater of a 10 percent
increase or a level increase based on years of service
and retirement date of $3 per year of service for
retirements before 1980, $2 per year of service for
retirements from 1980 to 1983, and $1 per year of
service for retirements from 1984 through June 30,
1991. The minimum increase was $5 per month and the
maximum increase was $75 per month.

In 1993 the benefit multiplier was increased from
1.39 percent to 1.55 percent for all future retirees. The
Legislative Assembly also provided a postretirement
benefit increase for all annuitants receiving a monthly
benefit on June 30, 1993. The monthly increase was the
greater of a 10 percent increase or a level increase
based on years of service and retirement date of $3 per
year of service for retirements before 1980, $2.50 per
year of service for retirements from 1980 to 1983, and
$1 per year of service for retirements from 1984 through
June 30, 1993. The minimum increase was $5 per
month and the maximum increase was $100 per month.
The minimum retirement benefit was increased to
$10 times years of service up to 25, plus $15 times
years of service greater than 25. Previously, it had been
$6 up to 25 years of service, plus $7.50 over 25 years of
service. The disability benefit also was changed at this
time to 1.55 percent of final average compensation times
years of service using a minimum 20 years of service.

In 1997 the benefit multiplier was increased from
1.55 percent to 1.75 percent for all future retirees, the
member assessment rate and employer contribution rate
were increased from 6.75 percent to 7.75 percent, and a
$30 per month benefit improvement was granted to all
retirees and beneficiaries.

In 1999 the vesting requirement was reduced from
five years of service to three years of service. The early
retirement reduction factor was changed to 6 percent per
year from the earlier of age 65 or the date as of which
age plus service equals 85 rather than from 65 in all
cases. An ad hoc cost-of-living adjustment was provided
for all retirees and beneficiaries. This increase was
equal to an additional $2 per month for each year of
service plus $1 per month for each year since the
member's retirement. Finally, the benefit multiplier was
increased from 1.75 percent to 1.88 percent.

In 2001 an ad hoc cost-of-living adjustment was
provided for all retirees and beneficiaries. The ad hoc
cost-of-living adjustment increase was equal to an
additional $2 per month for each year of service plus
$1 per month for each year since the member's
retirement. Retirees and beneficiaries were also eligible
to receive the two conditional annual benefit adjustments
equal to .75 percent times the monthly benefit, payable
July 1, 2001, and July 1, 2002. The benefit multiplier
was also increased from 1.88 percent to 2.00 percent.

In 2003 the partial lump sum option was adopted,
equal to 12times the monthly life annuity benefit.
However, this option is not available if the level income
option is elected and is not available for the reduced
retirement or disability retirement. The 5-year certain



and life option was replaced with the 20-year certain and
life option. However, this provision did not impact
retirees who retired under the 5-year certain and life
option. Employer service purchase was authorized.
Active members of the Department of Public Instruction
were permitted to make a one-time irrevocable election
to transfer to PERS in fiscal year 2004. Both assets and
liabilities for all TFFR system service was transferred for
electing employees. Transferred assets were based on
the actuarial present value of the member's accrued
TFFR benefit or the member's contribution account
balance if larger.

In 2007 the Legislative Assembly established a Tier 2
membership for active members hired after June 30,
2008. Tier 2 members are eligible for an unreduced
retirement benefit when they reach age 65 with at least
five years of service, rather than three years of service
for Tier 1 members, or if earlier, when the sum of the
member's age and service is at least 90, rather than
85 for Tier 1 members. Tier 2 members are eligible for a
reduced early retirement benefit when they reach age 55
with five years of service, rather than three years of
service for Tier 1 members. Tier 2 members are fully
vested after five years of service rather than three years
of service for Tier 1 members. Final average
compensation for Tier 2 members is the average of the
member's highest five plan year salaries, rather than the
average of the three highest salaries for Tier 1 members.
The employer contribution rate was increased from
7.75 percent to 8.25 percent effective July 1, 2008. The
employer contribution rate will be reset to 7.75 percent
once the fund reaches a 90 percent funded ratio,
measured using the actuarial value of assets. If the
funded ratio rate falls below 90 percent, the contribution
rate will not automatically return to 8.25 percent.
Employer contributions were required on the salary of
reemployed retirees. Active members of the Department
of Career and Technical Education were permitted to
make a one-time irrevocable election to transfer to the
Public Employees Retirement System in fiscal year
2008. Both assets and liabilities for all TFFR service
were transferred for electing employees. Transferred
assets were the actuarial present value of the member's
accrued TFFR benefit, or the member's contribution
account balance if larger.

The latest available report of the consulting actuary
was dated July 1, 2008. The primary purposes of the
valuation report are to determine the adequacy of the
current employer contribution rate, to describe the
current financial condition of TFFR, and to analyze
changes in TFFR's condition. In addition, the actuarial
report provides information required by TFFR in
connection with GASB Statement No. 25 and provides
various summaries of the data. Valuations are prepared
annually, as of July 1 of each year, the first day of
TFFR's plan and fiscal year. The contribution rates are
intended to be sufficient to pay TFFR's normal cost and
to amortize the fund's unfunded actuarial accrued liability
over a period of 30 years from the valuation date. A
30-year period is the maximum amortization period
allowed by GASB No. 25 in computing the annual
required contribution. The 30-year period is in common
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use for public sector plans and is considered reasonable
by the actuary.

In order to determine the adequacy of the
8.25 percent statutory employer contribution rate, it is
compared to the GASB No. 25 annual required
contribution. The annual required contribution is equal
to the sum of the employer normal cost rate and the
level percentage of pay required to amortize the
unfunded actuarial accrued liability over a 30-year
period. For this calculation, payroll is assumed to
increase 2.00 percent per annum. As of July 1, 2008,
the annual required contribution is 9.24 percent,
decreased from 10.15 percent on July 1, 2007. This is
greater than the 8.25 percent rate required by law. The
shortfall, the negative margin, between the rate
mandated by law and the rate necessary to fund the
unfunded actuarial accrued liability in 30 years is
-0.99 percent.

The plan had a net asset loss of $63 million from
previous years which has not yet been recognized in the
actuarial value of assets because of the five-year
smoothing mechanism. This unrecognized asset loss is
due to a large market loss in fiscal year 2008.

The funded ratio, the ratio of the actuarial value of
assets to the actuarial accrued liability, increased from
last year. The funded ratio on July 1, 2008, was
81.9 percent, while it was 79.2 percent as of July 1,
2007. Based on market value rather than actuarial
values of assets, the funded ratio decreased to
79.2 percent from 91.9 percent on July 1, 2007.

The Teachers' Fund For Retirement is required to
report in its Comprehensive Annual Financial Report for
the current fiscal year ending June 30, 2008, that actual
contributions received in fiscal year 2008 were less than
the annual required contribution. The fiscal year 2008
7.75 percent statutory rate was 76.4 percent of the
10.15 percent annual required contribution determined
by the last valuation. Next year, the Comprehensive
Annual Financial Report for fiscal year 2009 will show
the 8.25 percent statutory rate is only 89.3 percent of the
9.24 percent annual required contribution. Because
TFFR is a cost-sharing, multiple-employer retirement
system, there are no other accounting consequences for
the state or the other school districts that sponsor TFFR.

In addition to increasing the employer contribution
rate, the Legislative Assembly in 2007 created a new tier
of benefits for members hired on or after July 1, 2008.
These future hires are called Tier 2 members. In fiscal
year 2008, 16 employees of the Department of Career
and Technical Education transferred to the Public
Employees Retirement System. In conjunction with this
transfer, $3.2 million in assets was transferred to the
Public Employees Retirement System at the same time.
This transfer did not materially affect TFFR.

Actuarial assumptions and methods are set by the
board of trustees based upon recommendations made
by the plan's actuary. These assumptions and
procedures were last changed in 2005 following an
analysis of plan experience for the five-year period
ending June 30, 2004. The board adopted the
assumptions and methods recommended by the actuary.
The actuarial consultant reported that it believes the



assumptions are internally consistent and are
reasonable based on the actual experience of TFFR.
These actuarial assumptions and methods comply with
the parameters for disclosure in GASB No. 25.

The fund had 17,566 members on July 1, 2008. Of
this total, 9,561 were active members, 6,317 were
retirees and beneficiaries, 1,459 were inactive vested
members, and 229 were inactive nonvested members.
The total payroll was $417.7 million. The average salary
was $43,684, the average age was 44.6 years, and
average service was 14.4 years.

The assets at market value were $1,846.1 million
with an actuarial value of $1,909.5 million. The return on
the market value of assets was -7.0 percent for the
period ending June 30, 2008. This compares to
20.4 percent for the period ending June 30, 2007. The
return on the actuarial value of assets was 11.6 percent
for the period ending June 30, 2008. This compares to
14.4 percent for the period ending June 30, 2007. The
ratio of actuarial value to market value was
103.4 percent and external cashflow was -2.3 percent.
The consulting actuary reported that the normal cost
percentage is 10.26 percent, the unfunded actuarial
accrued liability decreased from $459.2 million to
$421.2 million and the funded ratio, actuarial assets
divided by actuarial accrued liability, increased from
79.2 percent to 81.9 percent. The funding period
decreased from infinite to 57 years. The benchmark
contribution requirement is 9.24 percent and thus the
available margin is -.99 percent (8.25 percent -
9.24 percent = -.99 percent). The available margin on
July 1, 2007, was -2.40 percent.

The following is a summary of the proposals affecting
TFFR over which the committee took jurisdiction and the
committee's action on the proposals:

Bill No. 100

Sponsor: Board of Trustees

Proposal: Provides for technical and administrative
changes to the TFFR program relating to incorporation
of federal law changes, procedure relating to benefit
limitations, annual hour limit for retiree reemployment,
and disclosure of confidential records.

Actuarial Analysis: The consulting actuary reported
that the bill has no cost effect. The bill does not increase
the plan's liabilities; does not change the plan's funded
status, funding, or contribution margins; and does not
have any material administrative implications.

Committee Report: Favorable recommendation.

Bill No. 109

Sponsor: Senator David O'Connell

Proposal: Provides for a special one-time payment
for annuitants for TFFR. Under the bill each annuitant,
retiree, disabled retiree, or beneficiary receiving a benefit
as of June 30, 2009, would receive a one-time payment
equal to the sum of $48 times the member's years of
service and $36 times the number of years the member
has been retired. The payment would be made in
December 2009. The bill also contains an appropriation
of $11 million from the general fund to TFFR to fund this
special benefit.
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The committee amended the bill at the request of the
sponsor to provide that each annuitant--retiree, disabled
retiree, or beneficiary receiving a benefit--who retired
before January 1, 2009, and who is still receiving
benefits as of December 1, 2009, would receive a
special one-time payment equal to the sum of $24 times
the member's years of service and $18 times the
number of years the member has been retired. The
payment would be limited to no more than the larger of
10 percent of the member's annual retirement benefit or
$750. The payment would be made in December 2009.
The revised bill also provides for a second payment,
determined under the same formula with the same
maximum to be made in December 2010 to the
member's who retired before January 1, 2009, and who
are still receiving payments as of December 1, 2010.
The bill provides for a transfer from the general fund for
up to $11 million to TFFR, intended to pay for these two
special payments.

Actuarial Analysis: The consulting actuary reported
that the payments should be no more than
approximately $10.9 million for the two years combined
making the $11 million appropriation sufficient.
Therefore, there would be no effect on the unfunded
actuarial accrued liability of TFFR and no effect on the
funded ratio or margin since the special payments would
be covered by the appropriation.

Committee Report: No recommendation.

Public Employees Retirement System

The Public Employees Retirement System is
governed by NDCC Chapter 54-52 and includes the
PERS main system, judges' retirement system, National
Guard retirement system, law enforcement with prior
main service, law enforcement without prior main
service, and an optional defined contribution retirement
plan; Highway Patrolmen's retirement system; Job
Service North Dakota retirement plan; and retiree health
benefits fund. The plan is supervised by the Retirement
Board and covers most employees of the state, district
health units, and the Garrison Diversion Conservancy
District. Elected officials and officials first appointed
before July 1, 1971, can choose to be members.
Officials appointed to office after that date are required
to be members. Most Supreme Court and district court
judges are members of the plan but receive benefits
different from other members. A county, city, or school
district may choose to participate on completion of an
employee referendum and on execution of an agreement
with the Retirement Board. Political subdivision
employees are not eligible to participate in the defined
contribution retirement plan. The Retirement Board also
administers the uniform group insurance, life insurance,
flexible  benefits, deferred compensation, and
Chapter 27-17 judges' retirement programs. The
Chapter 27-17 judges' retirement program is being
phased out of existence except to the extent its
continuance is necessary to make payments to retired
judges and their surviving spouses and future payments
to judges serving on July 1, 1973, and their surviving
spouses as required by law.



Members of the main system and judges are eligible
for a normal service retirement benefit at age 65 or when
age plus years of service is equal to at least 85--the Rule
of 85. Members of the National Guard retirement
system are eligible for a normal service retirement at
age 55 and three consecutive years of service.
Members of the law enforcement retirement system are
eligible for a normal service retirement at age 55 and
three consecutive years of service or when age plus
service is equal to at least 85--the Rule of 85. The
retirement benefit for a member of the main system is
2.00 percent of final average salary multiplied by years
of service. The retirement benefit for a member of the
judges' retirement system is 3.50 percent of final
average salary for the first 10 years of service,
2.80 percent for each of the next 10 years of service,
and 1.25 percent for service in excess of 20 years. The
retirement benefit for members of the National Guard
and law enforcement retirement systems is 2.00 percent
of final average salary multiplied by years of service. A
member of the main system is eligible for an early
service retirement at age 55 with three years of service,
a member of the judges' retirement system is eligible for
early service retirement at age 55 with five years of
service, and members of the National Guard and law
enforcement retirement systems are eligible for early
service retirement at age 50 with three years of service.
The retirement benefit for a member who elects early
service retirement is the normal service retirement;
however, a benefit that begins before age 65, or Rule of
85, if earlier, is reduced by one-half of 1 percent for each
month before the earlier of age 65 or the age at which
the Rule of 85 is met. The early service retirement
benefit for a member of the judges' retirement system is
the normal service retirement; however, a benefit that
begins before age 65, or Rule of 85, if earlier, is reduced
by one-half of 1 percent for each month before age 65.
The early service retirement benefit for a member of the
National Guard retirement system is the normal service
retirement benefit; however, a benefit that begins before
age 55 is reduced by one-half of 1 percent for each
month before age 55. The early service retirement
benefit for a member of the law enforcement retirement
system is the normal service retirement benefit;
however, a benefit that begins before age 55, or Rule of
85, if earlier, is reduced by one-half of 1 percent for each
month before age 55.

A member of the main system, National Guard, or
law enforcement retirement system with six months of
service who is unable to engage in any substantial
gainful activity is eligible for a disability benefit of
25 percent of the member's final average salary at
disability with a minimum of $100 per month. A member
of the judges' retirement system with six months of
service who is unable to engage in any substantial
gainful activity is eligible for a disability benefit of
70 percent of the member's final average salary at
disability minus Social Security and workers'
compensation benefits paid. A member of the main
system, National Guard, or law enforcement retirement
system is eligible for deferred vested retirement at three
years of service, and a member of the judges' retirement

115

system is eligible for deferred vested retirement at five
years of service.

For a member of the main system or judges'
retirement system, the deferred vested retirement benefit
is the normal service retirement benefit payable at age
65 or the Rule of 85, if earlier. Reduced early retirement
benefits may be elected upon attainment of age 55. The
deferred vested retirement benefit for a member of the
National Guard retirement system is the normal service
retirement benefit payable at age 55. Reduced early
retirement benefits may be elected upon attainment of
age 50. The deferred vested retirement benefit for a
member of the law enforcement retirement system is the
normal service retirement benefit payable at age 55 or
the Rule of 85, if earlier. Reduced early retirement
benefits may be elected upon attaining age 50.

The surviving spouse of a deceased member of the
main system, the National Guard, or law enforcement
retirement system who had accumulated at least three
years of service before normal retirement is entitled to
elect one of four forms of preretirement death benefits.
The preretirement death benefit may be a lump sum
payment of the member's accumulated contributions
with interest; the member's accrued benefit payable for
60 months to the surviving spouse; 50 percent of the
member's accrued benefit, not reduced on account of
age, payable for the surviving spouse's lifetime; or
continuation portion of a 100 percent joint and survivor
annuity, only available if the participant was eligible for
normal retirement. The surviving spouse of a deceased
member of the judges' retirement system who had
accumulated at least five years of service is entitled to
elect one of two forms of preretirement death benefits.
The preretirement death benefit may be a lump sum
payment of the member's accumulated contribution or
100 percent of the member's accrued benefit, not
reduced on account of age, payable for the spouse's
lifetime.

Terminated vested members who choose a refund
and terminated nonvested members are entitled to a
refund of member contributions. Member contributions
through June 30, 1981, accumulate with interest at
5 percent, member contributions from July 1, 1981,
through June 30, 1986, accumulate with interest at
6 percent, and member contributions after June 30,
1986, accumulate with interest at .5 percent less than
the actuarial interest rate assumption.

The standard form of payment for members of the
main, National Guard, and law enforcement systems is a
monthly benefit for life with a refund to the beneficiary at
death of the remaining balance, if any, of accumulated
member contributions. The standard form of payment
for members of the judges' retirement system is a
monthly benefit for life, with 50 percent payable to an
eligible survivor. Optional forms of payment are life
annuity for judges, a 50 percent joint and survivor
annuity for members of the main, National Guard, and
law enforcement systems; a 100 percent joint and
survivor annuity with "pop-up" feature; a 5-year certain
and life annuity; a 10-year certain and life annuity; or a
level Social Security income annuity. The final average
salary is the average of the highest salary received by a



member for any 36 months employed during the last
120 months of employment.

Except for the employer contribution rate for the
National Guard and the law enforcement retirement
systems, contribution rates are specified by statute. The
contribution rate for a member of the main system is
4 percent, and the employer contribution is 4.12 percent.
The employee contribution for the judges' retirement
system is 5 percent, and the employer contribution is
14.52 percent. The contribution rate for a member of the
National Guard retirement system is 4 percent, and the
employer contribution is 8.33 percent. The contribution
rate for a member of the law enforcement retirement
system with prior main service is 4 percent, and the
employer contribution is 8.31 percent. The contribution
rate for a member of the law enforcement retirement
system without prior main service is 4 percent, and the
employer contribution is 6.43 percent. A part-time
employee in the main system contributes 8.12 percent
with no employer contribution. Effective January 1,
2000, a member's account balance includes vested
employer contributions equal to the member's
contributions to the deferred compensation program
under NDCC Chapter 54-52.2. The vested employer
contributions may not exceed $25 or 1 percent of the
member's salary, whichever is greater, for months
1 through 12 of service credit; $25 or 2 percent of the
member's monthly salary, whichever is greater, for
months 13 through 24 of service credit; $25 or 3 percent
of the member's monthly salary, whichever is greater, for
months 25 through 36 of service credit; and $25 or
4 percent of the member's monthly salary, whichever is
greater, for service exceeding 36 months. The vested
employer contributions may not exceed 4 percent of the
member's monthly salary and are credited monthly to the
member's account balance. The fund may accept
rollovers from other qualified plans under rules adopted
by the board for the purchase of additional service credit.
For many employees, no deduction is made from pay for
the employee's share. This is a result of 1983 legislation
that provided for a phased-in "pickup" of the employee
contribution in lieu of a salary increase at that time.

In 1989 the Legislative Assembly established a
retiree health insurance credit fund account with the
Bank of North Dakota with the purpose of prefunding
hospital benefits coverage and medical benefits
coverage under the uniform group insurance program for
retired members of PERS and the Highway Patrolmen's
retirement system receiving retirement benefits or
surviving spouses of those retired members who have
accumulated at least 10 years of service. The employer
contribution under PERS was reduced from 5.12 percent
to 4.12 percent, under the judges' retirement system
from 15.52 to 14.52 percent, and under the Highway
Patrolmen's retirement system from 17.07 percent to
16.07 percent or 1 percent of the monthly salaries or
wages of participating members, including participating
Supreme Court and district court judges, and the money
was redirected to the retiree health insurance credit
fund.

The latest available report of the consulting actuary is
dated July 1, 2008. According to that report, the
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combined net assets of PERS and the Highway
Patrolmen's retirement system were $1,816,810,807 at
market value. This compares to $1,939,134,759 on
July 1, 2007. This year's combined market value
represents a decrease of 6.31 percent over the market
value one year earlier. The rate of return on the market
value basis for the PERS fund was -5.21 percent for the
year ended June 30, 2008. The actuarial value of assets
is determined by spreading market appreciation and
depreciation over five years beginning with the years of
occurrence. Interest and dividends are recognized
immediately. This procedure results in recognition of all
changes in market value over five years. This procedure
is applied to the combined assets of PERS and the
Highway Patrolmen's retirement system income funds to
determine the combined actuarial value of the systems.
The combined actuarial value was $1,660,619,226 as of
June 30, 2008. There is approximately $156 million of
appreciation that will be recognized in future years. For
the 10-year period ending June 30, 2008, the combined
investment results yielded earnings of $953,822,100 on
an actuarial value basis representing an average annual
return of 8.25 percent. For the 2007-08 year, the
actuarial rate of return on the combined value of assets
was 8.51 percent. The actuarial consultant reported that
assets have increased consistently from year to year,
although the amount of the increase has varied with
fluctuations in investment income. Benefit payments
have also increased consistently over the period, with
the exception of one year. Benefit payments and
expenses continue to exceed contributions. However,
over the past 10 years, investment income has offset
this deficit and served to increase the assets of the
system.

The Public Employees Retirement System had
19,296 active members on July 1, 2008. Of this total,
19,042 were active members of the main system,
47 were active members of the judges' retirement
system, 31 were active members of the National Guard
retirement system, 136 were active members of the law
enforcement retirement system with prior main service,
and 30 were active members of the law enforcement
without prior main service system. The total payroll was
$640,684,587 and average salary was $33,203. There
were 2,154 inactive members as of July 1, 2008, with
vested rights to deferred retirement benefits. The
average deferred monthly benefit for this group was
$361. There were also 25 members from the main
system and 5 members from the National Guard on
leave of absence. For these groups, a liability is carried
for their deferred retirement benefits. There were 1,995
inactive members that are due refunds.

The contribution requirements consist of the normal
cost and an administrative expense allowance, plus the
cost of amortizing the unfunded liability over a scheduled
period of years. The Retirement Board has adopted an
open amortization schedule of 20 years with increasing
payments. The statutory contribution rate is
4.12 percent of payroll. The actuarial consultant
determined the total employer contribution requirement
for the main system is 6.26 percent. Thus, statutory
contributions are less than the actuarial contribution



requirement by 2.14 percent of payroll. The statutory
contribution rate for the judges' retirement system is
14.52 percent of payroll. The actuarial consultant
determined the total employer contribution requirement
is 8.99 percent. Thus, statutory contributions exceed the
actuarial contribution requirement by 5.53 percent of
payroll. The contribution rate set by the Retirement
Board for the National Guard retirement system is
6.50 percent of payroll. The actuarial consultant
determined the total employer contribution requirement
is 3.44 percent. Thus, contributions exceed the actuarial
contribution requirement by 3.06 percent of payroll. The
contribution rate set by the Retirement Board for the law
enforcement with prior main service plan is 8.31 percent
of payroll. The actuarial consultant determined the total
employer contribution requirement is 9.04 percent.
Thus, contributions are less than the actuarial
contribution requirement by .73 percent of payroll. The
contribution rate set by the Retirement Board for the law
enforcement without prior main service system is
6.43 percent of payroll. The actuarial consultant
determined the total employer contribution requirement
is 7.15 percent. Thus, contributions are less than the
actuarial contribution requirement by .72 percent of
payroll.

A member of the Highway Patrolmen's retirement
system is eligible for a normal service retirement at
age 55 with at least 10 years of eligible employment or
with age plus service equal to at least 80--the Rule of 80.
The normal service retirement benefit is 3.6 percent of
final average salary for the first 25 years of service and
1.75 percent for service in excess of 25 years. A
member is eligible for an early service retirement at age
50 with 10 years of eligible employment. The early
service retirement benefit is the normal service
retirement benefit; however, a benefit that begins before
age 55 or the Rule of 80, if earlier, is reduced by one-
half of 1 percent for each month before age 55. A
member is eligible for a disability benefit at six months of
service and an inability to engage in substantial gainful
activity. The disability benefit is 70 percent of the
member's final covered salary at disability less workers'
compensation, with a minimum of $100 per month. A
member is eligible for deferred retirement benefits upon
10 years of eligible employment. The deferred
retirement benefit is the normal service retirement
benefit payable at age 55 or the Rule of 80, if earlier.
Vested benefits are indexed at a rate set by the
Retirement Board based upon the increase in final
average salary from the date of termination to the benefit
commencement date. Reduced early retirement benefits
may be elected upon attainment of age 50.

Preretirement death benefits are available to a
surviving spouse of a deceased member of the Highway
Patrolmen's retirement system who had accumulated at
least 10 years of eligible employment. The
preretirement death benefit is available as a lump sum
payment of accumulated contributions with interest;
monthly payment of the member's accrued benefit for
60 months for the surviving spouse; or 50 percent of the
member's accrued benefit, not reduced on account of
age, for the surviving spouse's lifetime. If the deceased
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member had accumulated fewer than 10 years of service
or if there is no surviving spouse, then a death benefit is
a lump sum payment of the member's accumulated
contributions with interest.

The normal form of benefit for the Highway
Patrolmen's retirement system is a monthly benefit for
life with 50 percent of the benefit continuing for the life of
the surviving spouse, if any. Optional forms of payment
are 100 percent joint and survivor annuity, 10-year
certain and life annuity, and a 20-year certain and life
annuity. A partial lump sum payment in addition to one
of the annuity options is available. Final average salary
is the average of the highest salary received by the
member for any 36 months employed during the last
120 months of employment. Members contribute
10.30 percent of monthly salary and the state contributes
16.70 percent of the monthly salary for each participating
member. A member's contributions earn interest at an
annual rate of 7.50 percent compounded monthly.

The latest available report of the consulting actuary
for the Highway Patrolmen's retirement fund is dated
July 1, 2008. According to that report, the Highway
Patrolmen's retirement fund had net assets with an
actuarial value of $55,587,776. This compares to
$60,209,892 as of July 1, 2007. The rate of return on
the market value basis for the Highway Patrolmen's
retirement system fund was -5.22 percent for the year
ended June 30, 2008. The actuarial value of assets for
the Highway Patrolmen's retirement system as of July 1,
2008, was $50,808,884. The actuarial value of assets
was $48,167,914 on July 1, 2007. Thus, on an actuarial
basis, the rate of return for the Highway Patrolmen's
retirement system fund was 8.78 percent for the year
ended June 30, 2008. Total active membership was
130, and an employer contribution of 15.76 percent of
payroll was necessary to meet the normal cost of the
Highway Patrolmen's retirement fund. The statutory
contribution rate is 16.70 percent of payroll. Thus, the
actuarial margin is .94 percent of payroll.

The latest available report of the consulting actuary
for the retiree health insurance credit fund is dated
July 1, 2008. According to that report, the fund had net
assets with a market value of $40,423,019 and an
actuarial value of $42,543,140. The rate of return on the
market value basis was -14.04 percent for the year
ending June 30, 2008. On an actuarial basis, the rate of
return was 5.16 percent for that year. Total active
membership was 19,659--7,750 males and 11,909
females. The statutory contribution rate is 1.00 percent
of payroll. An employer contribution of .88 percent of
payroll is required to fund the plan. This results in an
actuarial margin of .12 percent of payroll. Members are
required to participate in the uniform group insurance
program and the current benefit amount is $4.50 times
years of service.

The consulting actuary also reviewed the retirement
plan for employees of Job Service North Dakota. The
PERS Retirement Board assumed administration of this
plan from Job Service North Dakota pursuant to
legislation enacted in 2003. This is a closed retirement
plan for employees of Job Service North Dakota. As of
July 1, 2008, the plan had 38 fully vested active



employees with total annual salaries of $1,762,644.
There were 4 inactive employees as of July 1, 2008, with
vested rights. There were 118 pensioners and
beneficiaries as of July 1, 2008, and 98 pensioners and
beneficiaries receiving annuities from the Travelers Plan
as of July 1, 2008. Thus, there were 258 plan
participants as of July 1, 2008. The scheduled
contribution at the end of the year ending June 30, 2008,
was zero, and thus the normal cost was zero. The
July 1, 2008, actuarial valuation reported the actuarial
value of assets at $77,020,934 and the actuarial present
value of projected benefits at $71,828,872. The total
market value of assets was $89,913,883. Effective
July 1, 1999, the scheduled contribution is zero as long
as the plan's actuarial value of assets exceeds the
actuarial present value of projected benefits. If, in the
future, the liabilities of the plan exceed its assets, a
"scheduled contribution” will be determined based on the
funding policy adopted by the employer.

The following is a summary of the proposals affecting
PERS over which the committee took jurisdiction and the
committee's action on each proposal:

Bill No. 111

Sponsor: PERS Retirement Board

Proposal: Allows the PERS Retirement Board to
appoint as one if its three members on the North Dakota
State Investment Board a nonelected board member,
such as the board chairman, who is appointed by the
Governor, the Attorney General's appointee, or the State
Health Officer's designee. Under current law the PERS
Retirement Board is authorized to appoint three of its
four elected members to the North Dakota State
Investment Board. The bill authorizes payment of
employee contributions on a pretax basis, instead of on
an aftertax basis, for the Highway Patrolmen's retirement
system and the judges' retirement system via employer
pickup under Internal Revenue Code rules for
compensation earned after August 1, 2009. The bill
allows members of the hybrid plan and the Highway
Patrolmen's retirement system to select a nonspouse
beneficiary as a joint annuitant for the joint and survivor
benefit option. The actuarial consultant refers to the
main system as a hybrid plan because it incorporates
some features of a defined contribution plan. The bill
allows members of the hybrid plan and the Highway
Patrolmen's retirement system to designate a
subsequent beneficiary, either after the death of the
original beneficiary or upon divorce of the member, for
retirees who elected a joint and survivor benefit option.
The bill allows members of the hybrid plan and the
Highway Patrolmen's retirement system to elect a new
monthly benefit that provides a graduated increase of
1 percent or 2 percent. A monthly retirement benefit
would be actuarially adjusted to provide for the
postretirement increases. The bill eliminates the
60-month option as a form of payment for surviving
spouses in the hybrid plan. The bill allows members of
the hybrid plan and the Highway Patrolmen's retirement
system to purchase up to 10 years of service credit
instead of 5 years, unrelated to other eligible service. A
maximum of 5 years of service credit purchased under
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this provision would count toward retirement eligibility for
the Rule of 80 for the Highway Patrolmen's retirement
system or the Rule of 85 under the hybrid plan. The bill
updates federal compliance provisions of the hybrid plan
and the Highway Patrolmen's retirement system,
including additional language to comply with Internal
Revenue Code Section 415(d) and related regulations.
Under present law, members of the PERS plan may run
for election to the PERS Retirement Board. The bill
broadens the election to include members of the
Highway Patrolmen's retirement system, Job Service
North Dakota retirement plan, and the defined
contribution plan, which are also administered by the
board.

The committee amended the bill at the request of the
PERS Retirement Board to eliminate the provision
allowing members in the Highway Patrolmen's
retirement system and PERS to purchase an additional
five years of service credit in addition to the five years
presently authorized, except the purchase would not
apply toward eligibility for the Rule of 85, the provision
allowing a member to designate someone other than the
spouse as the beneficiary with the consent of the
spouse, and the provision allowing a member to choose
a new joint and survivor beneficiary if the existing
beneficiary passes away.

Actuarial Analysis: The consulting actuary reported
that the proposal, as amended, will have no actuarial
impact. The reported actuarial cost impact of the
proposal as submitted had an actuarial impact on the
hybrid plan and the Highway Patrolmen's retirement
system. Because the normal form of retirement for the
Highway Patrolmen's retirement system and the judges’
retirement system is a 50 percent joint and survivor
annuity, and the bill allowed nonmarried members to
receive an unreduced joint and survivor benefit, the cost
of this change to the Highway Patrolmen's retirement
system was .29 percent of covered compensation. The
cost of this change for the judges' retirement system was
.54 percent of covered compensation.

Committee Report: Favorable recommendation.

Bill No. 112

Sponsor: PERS Retirement Board

Proposal: Allows the PERS Retirement Board to
provide for a one-time postretirement payment equal to
50 percent, 75 percent, or 100 percent of the member's
or beneficiary's current monthly payment amount in
January 2010 if the trust fund's total annual return on
investment is greater than 8 percent, 9 percent, or
10 percent, respectively, and the funding ratio based on
the market value of assets is greater than 105 percent,
110 percent, or 115 percent, respectively, for the fiscal
year ending June 2009. If none of these financial
thresholds are met, no additional payment will be made.
This would be a potential one-time payment in the
biennium, applicable to both the hybrid plan and the
Highway Patrolmen's retirement system. The bill also
allows the PERS Retirement Board to provide for a
postretirement increase of 2 percent of monthly benefits
for members and their beneficiaries in both the hybrid
plan, except the judges' retirement system, and the



Highway Patrolmen's retirement system, beginning in
January 2011. The bill also increases the employer
contribution rate from 16.70 percent to 22.60 percent of
salary for the Highway Patrolmen's retirement system
and from 4.12 percent to 5.44 percent of salary for the
hybrid plan and the defined contribution plan from July 1,
2009, through June 30, 2011. The employer contribution
rate increase and 2 percent monthly postretirement
benefit increase are optional for political subdivision
employers in the hybrid plan who must elect to
participate in the benefit before July 1, 2009, or be
presumed not to participate. The bill also allows the
PERS Retirement Board to provide for an increase of
2 percent of monthly retirement benefits for Supreme
Court and district court judges who are retirees and their
beneficiaries beginning January 1, 2011, if the board
determines there is a sufficient actuarial margin to pay
the increase. The bill changes the normal form of
benefits for the Highway Patrolmen's retirement system
from a 50 percent joint and survivor benefit to a
100 percent joint and survivor benefit for surviving
spouses. The bhill allows participants in the deferred
compensation plan who have vested employer
contributions in the hybrid plan to purchase up to three
years of service credit by paying only the employer plus
employee contribution rate, 9.12 percent of salary for
each month purchased, rather than the full actuarial cost
of the service. The purchased service credit will not
count toward retirement date eligibility.

The committee amended the bill at the request of the
sponsor to reflect the appropriate required employer
contribution, remove the change of the normal form of
benefit for the Highway Patrolmen's retirement system
from a 50 percent joint and survivor benefit to a
100 percent joint and survivor benefit for surviving
spouses, more clearly define who is eligible for the
2 percent increase for PERS and the Highway
Patrolmen's retirement system retirees in January of
2011, delete the incentive provision for PERS members
to engage in supplemental retirement savings in the 457
deferred compensation plan, provide a late election
opportunity for political subdivisions, clarify that
employer elections are made for each plan in which the
employer participates, and provide an appropriation to
fund the benefit increases contained in the bill.

Actuarial Analysis: The proposal, as amended, has
no actuarial cost impact as the appropriation is sufficient
to fund the enhanced benefit. The consulting actuary
reported the bill, as submitted, would have had an
actuarial impact on the hybrid plan and the Highway
Patrolmen's retirement system. The provision allowing
for a one-time postretrement payment equal to
50 percent, 75 percent, or 100 percent of the member's
or beneficiary's current monthly benefit payment amount
would increase the plan's unfunded liability if the
necessary conditions are met. For example, if the return
on investment is at least 10 percent and the market
value ratio is at least 115 percent for the fiscal year
ending June 2009, then the unfunded liability is expected
to increase by $7.4 million. Although this additional
liability will be fully offset to some degree by the
necessary investment gain, the plan surplus will still be
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$7.4 million lower than it would have been if this
provision were not adopted. The surplus that is required
for the 13" check to be paid will ensure the plans still
have a surplus on a market value basis even after the
check is paid. The 100 percent joint and survivor benefit
as the normal form for the Highway Patrolmen's
retirement system would increase the actuarially
determined contribution rate by 3.02 percent of payroll.

The extent to which the purchase of service incentive
for participants in the deferred compensation program
has a cost impact depends upon the size of the affected
groups, the demographic makeup, and utilization rate of
the incentive. The consulting actuary reported that if
participation were to increase to 50 percent, and if
everyone eligible to purchase service were to purchase
one year on average, then the actuarially determined
contribution rate for the main retirement plan would
increase by about .30 percent of payroll.

The estimated actuarial cost of a one-time, 2 percent
benefit increase for retirees and beneficiaries in pay
status as of January 1, 2011, for members of the hybrid
plan, except the judges' retirement plan, and Highway
Patrolmen's retirement system is 1.30 percent for the
main system, .49 percent for the National Guard system,
.80 percent for the law enforcement with prior main
service system, .03 percent for the law enforcement
without prior main service system, and 5.34 percent for
the Highway Patrolmen's retirement system.

The actuarial consultant reported that a 2 percent
monthly benefit increase for retired judges will increase
the plan actuarial accrued liability by approximately
$33,000 and will increase the actuarially determined
contribution rate by .41 percent of active payroll.

Committee Report: No recommendation.

Bill No. 118

Sponsor: Senator Stanley W. Lyson

Proposal: Establishes a supplemental defined
contribution retirement plan for state correctional and
peace officers. Under the plan an eligible employee who
elects to participate in the optional plan would be
required to contribute 2 percent of the eligible
employee's monthly salary and the employer would
contribute 3 percent of the eligible member's monthly
salary to a defined contribution account. The employer
contribution would cease the first day of the month next
following the month in which the participating member
attains the age of 60 or when the participating member
has a combined total of years of service credit and years
of age equal to 85. A participating member who
continues to be employed as an eligible employee on the
first day of the month in which the participating member
attains the age of 60 or when the participating member
has a combined total of years of service credit and years
of age equal to 85 forfeits all employer contributions
made to the participating member's account under the
program.

Actuarial Analysis: The consulting actuary noted
the Age Discrimination in Employment Act generally
prohibits cessation of contributions to an employee's
account in a defined -contribution plan or other
discrimination in benefits because the employee has



attained a certain age. One exception to this general
rule of law is where a governmental employer imposes a
mandatory retirement age for public safety officers under
a bona fide retirement plan. The consulting actuary was
unsure whether the eligible employees under the new
plan are subject to a mandatory retirement age rule from
their employers. The consulting actuary noted the bill
does not require the employer contributions be forfeited
until after the bill stipulates they are 100 percent vested,
after which point contributions cannot, by definition, be
forfeited. The consulting actuary noted that because the
provisions for payment in the proposed plan do not
match the provisions for payment in the current plan,
participants are not always able to receive benefits from
both plans. In fact, in some cases, the participant must
make a decision between receiving benefits from a
defined contribution plan or a reduced benefit from the
defined benefit plan.

The PERS Retirement Board noted no appropriation
is contained in the bill and recommended that an
appropriation be included to fund the required employer
contributions.

Committee Report: No recommendation.

Bill No. 206
Sponsor: Representative Lawrence R. Klemin
Proposal: Allows the PERS Retirement Board to
establish a trust health care savings plan for all Supreme
Court and district court judges participating in PERS.
Actuarial Analysis: The costs of the proposal
should be nominal and the proposal appears to meet
Internal Revenue service requirements.
Committee Report: Favorable recommendation.

Uniform Group Insurance Program
Bill No. 113

Sponsor: PERS Retirement Board

Proposal: Changes the rate for a non-Medicare
retiree single plan under the uniform group insurance
program from 150 percent of the active member single
plan rate to 125 percent of the active member single
plan rate. The proposal expires June 30, 2011. The
committee amended the proposal at the request of the
sponsor to change the ratio from 125 percent to
130 percent.

Actuarial Analysis: The consulting actuary
identified two impacts to the uniform group insurance
program. First, the plan will need an increased subsidy
to support the reduced rate, and second, the cost of the
increased  subsidy  will increase the  other
postemployment benefits (OPEB) liability of the plan
through the state. The actuarial consultant noted the
expiration date will not affect the cost of the plan for the
2009-11 biennium; however, it could reduce the reported
OPERB liability if this is done only one time.

Committee Report: Favorable recommendation.

Bill No. 114
Sponsor: PERS Retirement Board
Proposal: Increases the required monthly

contribution to the retiree health benefits fund from
1.00 percent of monthly salary to 1.15 percent of
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monthly salary and increases the monthly retiree health
credit from $4.50 per year of credited services to $5 per
year of credited service. The committee amended the
proposal at the request of the sponsor to reduce the
required monthly contribution from 1.15 percent to
1.14 percent.

Actuarial Analysis: The consulting actuary
calculated the additional contribution of .14 percent of
salary will be sufficient to offset the cost of the additional
monthly benefit of 50 cents per year of credited service.

Committee Report: Favorable recommendation.

Bill No. 33

Sponsor: Senator Tim Mathern

Proposal: Establishes the Healthy North Dakota
health insurance plan. The proposal adds a new
subgroup under the uniform group insurance plan for
Healthy North Dakota insurance coverage; establishes a
Healthy North Dakota authority board and executive
director; offers coverage to every eligible individual in
North Dakota under the age of 65 with some very limited
exceptions; establishes a funding mechanism for
employers, employees, and the self-employed, and other
eligible individuals; establishes a standard Healthy North
Dakota health benefit plan design, including prescription
drugs, for all covered plan participants; establishes

mandated individual health care provider network
selection and reimbursement methodologies; and
establishes an office of outreach, enrollment, and

advocacy under the authority.

Actuarial Analysis: The consulting actuary
determined the proposal will create a number of financial
and administrative challenges for the PERS Retirement
Board. The most critical financial issue would be the
impact on PERS from the requirement that state and
local governments participate in the funding of the
Healthy North Dakota program. The Tax Department
also identified several significant tax and compliance
issues with the proposal in addition to a tight timeframe
contained in the proposal.

Committee Report: Unfavorable recommendation.

Bill No. 84

Sponsor: Senator David O'Connell

Proposal: Establishes parity for health insurance
coverage of prosthetics. The committee amended the
proposal at the request of the sponsor to include a
$190,090 appropriation to defray the cost of additional
health insurance premiums necessary to provide the
coverage under the proposal.

Actuarial Analysis: Blue Cross Blue Shield of North
Dakota estimated that the cost is 90 cents per contract
per month for the 2009-11 biennium.

Committee Report: No recommendation.

Bill No. 124

Sponsor: Representative Louise Potter

Proposal: Requires PERS insurance policies
include colorectal cancer screening examinations and
laboratory tests of asymptomatic individuals in
accordance with guidelines established by the American
Cancer Society or the American College of



Gastroenterology. The committee amended the
proposal at the request of the sponsor to include an
appropriation of $853,277 to defray the cost of additional
health insurance premiums necessary to provide the
coverage.

Actuarial Analysis: Blue Cross Blue Shield of North
Dakota estimated the proposal would cost an additional
$4.04 per contract per month for the 2009-11 biennium.

Committee Report: Unfavorable recommendation.

Bill No. 125

Sponsor: Senator Tim Mathern

Proposal: Expands the uniform group insurance
program to allow participation by permanent and
temporary employees of private sector employers and
other individuals as well as allowing agents to sell the
group insurance program and receive commissions.

Actuarial Analysis: The actuarial consultant
reported that as long as PERS is allowed to separate
private sector groups, temporary employees, and
individual plan participants into their distinct rating
subgroups, there should be no direct financial impact to
the existing program.

Committee Report: Unfavorable recommendation.

Firefighters Relief Association Plans
Bill No. 144
Sponsor: Representative Bette Grande

Proposal: Incorporates changes by the Fargo
Firefighters Relief Association into NDCC Chapter 18-11
relating to alternate firefighters relief association plan
benefits.

Actuarial Analysis: The consulting actuary for the
Fargo Firefighters Relief Association reported the benefit
enhancements included in the proposal are actuarially
sound.

Committee Report: Favorable recommendation.

ADDITIONAL COMMITTEE

RESPONSIBILITIES

The PERS Retirement Board reported that no action
by the committee was required under NDCC Section
54-52.1-08.2 to approve terminology adopted by the
board to comply with the federal requirements. The
committee was not notified by any firefighters relief
association pursuant to Section 18-11-15(5) that
requires the Employee Benefits Programs Committee to
be notified by a firefighters relief association if it
implements an alternate schedule of monthly service
pension benefits for members of the association.

Pursuant to NDCC Section 54-06-31, the committee
received periodic reports from Human Resource
Management Services on the implementation, progress,
and bonuses provided by state agency programs to
provide bonuses to recruit or retain employees in hard-
to-fill positions. The following schedule is a summary of
the information presented:

July 1, 2007, to October 31, 2008
Recruitment Retention
Agency Number Amount Number Amount

Information Technology Department 24 $35,750
State Auditor 2 $4,500
Commission on Legal Counsel for Indigents 2 3,400
Veterans Home
Department of Human Services 293 134,701 8 77,652
Job Service North Dakota
Department of Mineral Resources 2 4,800 101 116,150
Bank of North Dakota 2 5,000 13 64,702
Highway Patrol 1 500
Department of Corrections and Rehabilitation 13 3,425
Department of Transportation 67 191,687
Totals 404 $379,263 195 $419,471

EMPLOYEE BENEFITS STUDY publications, and membership dues incidental to

Survey of State Agencies

The Legislative Council chairman directed the
committee to study employee benefits provided by state
agencies which are not specifically authorized by law or
if authorized by law are not consistent among agencies.
The committee conducted a benefits survey of state
agencies. The survey asked whether agencies pay for
employee service awards or employee recognition,
reward, or incentive programs; whether agencies provide
employer-paid tuition for higher education coursework
for employees; whether agencies pay employee
membership dues for professional organizations or
service clubs, excluding membership dues for which an
employee is required to be a member for the position the
employee is filling, membership dues incidental to

continuing education credits for licensure required by the
employer for the position which the employee is filling;
whether agencies provide employer-paid benefits under
NDCC Sections 54-52-27, 54-52-29, and 54-52.6-09.2;
and whether agencies provide family leave with pay
under NDCC Section 54-52.4-02(5).

The committee learned that almost all agencies pay
for employee service awards or employee recognition,
reward, or incentive programs. Most agencies follow
North Dakota Administrative Code Chapter 4-07-18,
which requires agencies to recognize certain service
anniversaries of classified employees by implementing a
service award program. The committee learned that
many agencies provide employer-paid tuition for higher
education coursework for employees; however, the
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policies are not uniform. The committee learned that
most agencies pay employee membership dues for
professional organizations and some pay service club
dues. The committee learned very few agencies provide
employer-paid benefits under NDCC Sections 54-52-27,
54-52-29, and 54-52.6-09.2, and approximately one-half
of agencies provide family leave with pay under Section
54-52.4-02(5).

Survey of Comparable States

Human Resource Management Services conducted a
survey of other benefits in the 10 states comprising the
Central States Compensation Association considered
the most comparable to North Dakota's employment
market--Colorado, lowa, Kansas (which did not
respond), Minnesota, Missouri, Montana, Nebraska,
Oklahoma, South Dakota, and Wyoming.

Concerning service awards for length of service
milestones, seven states have policies for providing
plagues or gifts at service increments, four states have
longevity pay increments, and one state is developing a
policy.

Concerning recognition, reward, or incentive
programs, seven states have some sort of recognition or
reward program or policy for accomplishments, while two
states have no statewide program.

Concerning employer-paid tuition for higher
education coursework for employees, four states have
tuition assistance policies administered statewide, four
states have tuition assistance policies administered at
the agency level, and one state does not have tuition
assistance.

Concerning employee membership dues for
professional organizations, three states have a general
state policy or union agreements providing dues
payments, three states have no state policy but agencies
may determine dues payments, and three states have
no policy and prohibit dues payments. A further
guestion was asked that if the membership, licensure, or
certification is not required but deemed beneficial to the
performance of the job, is it allowable? Two states
reported that the determination is made at the agency
level, one state allows payments in union contracts, five
states have no general state policy, and one state does
not allow such payments.

Concerning employee membership dues for service
clubs, one state indicated that such dues could be
incorporated into its incentive award program, one state
indicated that payment of such dues is permissible if it
benefits the mission of the department, and seven states
indicated that such dues are not paid.

Concerning paid leave for care of family members,
seven states allow sick leave to be used for the care of
family members, and two states do not allow sick leave
for the care of family members.

Concerning purchase of retirement service credit, six
states allow employees to purchase service credit, two
states had sick leave to retirement service credit, one
state allows sick leave to be converted to pay for retiree
health insurance coverage, and one state has no
provision for employees to purchase retirement service
credit. Concerning whether employers are allowed to
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purchase retirement service credit for employees, one
state allows agencies to purchase retirement credit if a
reduction in force occurs and eight states have no
provision for employer purchase of retirement credit.

Agency Training, Tuition,
and Professional Dues Policies

The committee reviewed rules adopted by Human
Resource Management Services effective July 1, 2008,
relating to training and tuition reimbursement. The new
training and tuition rules apply to all state and local
government agencies, departments, institutions, and
boards and commissions that employ individuals in
positions classified by Human Resource Management
Services. The rules provide an appointing authority may
adopt policies to provide training and education
opportunities to its employees to learn new required
skills or to enhance their current skills, to increase the
opportunity for advancement within the agency or state
service, to increase proficiency and productivity and
improve work performance. The rules also provide that
costs of training or educational courses, including tuition
and fees, may be paid for by the agency or reimbursed
to the employee in accordance with agency policy.

The committee reviewed Office of Management and
Budget Policy 209, which governs professional
membership dues. This policy provides that the state's
payment of dues to professional organizations is not a
fringe benefit for state employees. Wherever possible, a
membership should be carried in the name of the state
agency and not of an individual. The idea behind this
approach is to promote transferability of the benefits of
the membership. To justify the expenditure of funds,
association memberships should be related to an
employee's job duties or should be beneficial to the
State.

The committee received information from the State
Auditor's office that it would be prudent to ensure that
guidance or requirements developed by the committee
are not duly burdensome on state agencies or result in a
loss of flexibility. The committee also learned the State
Auditor's office is not finding the types of expenditures
reported as unauthorized in a recent Workforce Safety
and Insurance performance audit.

Committee Considerations
Service Awards, Tuition, and Dues

The committee considered two bill drafts relating to
state employee service awards, employer-paid tuition,
and employer-paid professional organization
membership and service club dues. Both bill drafts
addressed  employer-paid  tuition, employer-paid
membership dues for professional organizations or
service clubs, and contained a provision that
expenditures made pursuant to rule or policy are not a
criminal offense.

One bill draft would have established a specific
schedule of state employee service awards based upon
incremental years of service. The other bill draft
established general authority whereby each state
agency, department, or institution, may establish rules or
policies for employee recognition and service award



programs. Classified service agencies would be subject
to rules adopted by Human Resource Management
Services and approved by the State Personnel Board
and the Legislative Council's Administrative Rules
Committee. Any other agency, department, or institution
of the executive, legislative, or judicial branch may adopt
similar rules or policies to ensure uniformity and
consistency in state government. Notwithstanding any
other provision of law, each nonclassified state agency,
department, or institution establishing rules or policies
for employee recognition and service award programs
would be required to submit the rules and policies to the
Office of Management and Budget for review and
comment and after addressing any comments of the
Office of Management and Budget submit the rules and
policies to the Legislative Council's Administrative Rules
Committee. Within 60 days after the close of each
biennial period, each state agency, department, or
institution providing an employee service award would
be required to file with the Office of Management and
Budget a report indicating the individuals receiving a
service award, the amount paid, and a statement of the
public purpose or benefit of the expenditures. Within
90 days after the close of each biennial period, the
Office of Management and Budget would be required to
submit to the Legislative Council a report summarizing
this information. Expenditures made pursuant to these
provisions were deemed to be compensation for
services provided to the state and made for a public
purpose and not gifts for purposes of Article X,
Section 18, of the Constitution of North Dakota.
Concerning employer-paid tuition, both bill drafts
provided that each state agency, department, or
institution may establish rules or policies to provide
employer-paid costs of training or educational courses,
including tuition and fees, within budgetary constraints.
Classified service agencies would be subject to rules
adopted by Human Resource Management Services and
approved by the State Personnel Board and the
Legislative Council's Administrative Rules Committee.
Any other state agency, department, or institution of the
executive, legislative, or judicial branch would be
authorized to adopt rules or policies to ensure uniformity
and consistency in state government. Notwithstanding
any other provision of law, each nonclassified state
agency, department, or institution establishing rules or
polices for employer-paid costs of training or educational
courses, including tuition and fees, would be required to
submit the rules and policies to the Office of
Management and Budget for review and comment and,
after addressing any comments of the Office of
Management and Budget, submit the rules and policies
to the Legislative Council's Administrative Rules
Committee. Within 60 days after the close of each
biennial period, each state agency, department, or
institution providing employer-paid costs of training or
education courses, including tuition and fees, would be
required to file with the Office of Management and
Budget a report indicating the individuals receiving
employer-paid costs of training or educational courses,
including tuition and fees; the amount paid; and a
statement of the public purpose or benefit of the
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expenditure. Within 90 days after the close of each
biennial period, the Office of Management and Budget
would be required to submit to the Legislative Council a
report summarizing this information. Both bill drafts
provided that an employee who receives employer-paid
tuition who leaves employment with that employer within
two years of receiving the tuition must repay tuition
received on a prorated basis. Expenditures for
employer-paid training or educational courses, including
tuition and fees, were deemed to be made for a public
purpose and not gifts for purposes of Article X,
Section 18, of the Constitution on North Dakota.

Concerning employer-paid professional organization
membership and service club dues, both bill drafts
provided authorized agencies, departments, and
institutions to pay employee membership dues for
professional organizations and membership dues for
service clubs when required to do business if
membership is primarily for the state. Again, the
provisions contained a reporting requirement and a
provision that expenditures were not unconstitutional
gifts. Finally, both proposals provided that an
expenditure made pursuant to a rule or policy is not a
criminal offense.

Representatives of Human Resource Management
Services testified that nonclassified agencies should
report directly to the Legislative Council rather than the
Office of Management and Budget.

Employee Performance Bonuses

The committee reviewed the state employee
performance bonus program. North Dakota Century
Code Section 54-06-30 provides that a state agency
may provide monetary performance bonuses to its
employees if the agency has had a written employee
performance policy in place for more than one year
before paying the bonus, the written employee
performance evaluation policy required must have at
least three levels of performance criteria, and the agency
performance bonus program adopted must be a written
policy and must be communicated to each employee in
the agency. State employees are eligible to receive a
bonus only if the employee has held a position in state
government for at least one year before a bonus is paid,
the employee's overall annual performance evaluation
satisfies the agency's performance bonus program
criteria for receiving a bonus, and the employee is a full-
time or part-time regular nonprobationary employee
holding a regularly funded nontemporary position. The
section provides that an employee may not receive more
than one performance bonus per fiscal year and may not
receive more than $1,000 in bonuses per biennium. The
section limits agencies paying bonuses during a fiscal
year to not more than the number of employees equal to
25 percent of the employees' employed by the agency
on July 1 at the beginning of each state fiscal year.

The committee discussed whether the bonus amount
should be increased from $1,000 per biennium to
$1,000 per fiscal year and whether Human Resource
Management Services should be authorized to approve
paying bonuses above the 25 percent limitation in this
section. The committee considered a bill draft that



increased the performance bonus from $1,000 per
biennium to $1,000 per fiscal year and that authorized
Human Resource Management Services to approve
paying bonuses above the 25 percent limitation upon a
showing of special circumstances. Human Resource
Management Services was required to report any
exceptions granted to the Budget Section of the
Legislative Council.

Representatives of Human Resource Management
Services testified the bill draft may be problematic in that
the exception authorization applies to all agencies and
institutions, including agencies and institutions expressly
excluded from Human Resource Management Services'
jurisdiction.  Evaluating exceptions for agencies over
which Human Resource Management Services has no
overall authority or involvement would be difficult as the
agency does not have full understanding or base
information for making these decisions. Representatives
of Human Resource Management Services proposed
that entities not under Human Resource Management
Service's jurisdiction report their exceptions to the
Legislative Council.

Employee Recruitment and Retention Bonuses

The committee reviewed the state employee
recruitment and retention bonus program. North Dakota
Century Code Section 54-06-31 authorizes state
agencies to develop programs to provide bonuses to
recruit or retain employees in hard-to-fill occupations.
The committee noted that the section does not contain a
definition of hard-to-fill occupation and would be
strengthened by defining a hard-to-fill occupation as
including an occupation or position in which demand
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exceeds supply, special qualifications are required,
competition with other employers is the strongest, there
is a risk of losing an incumbent with rare skills, the
position is filled by a highly skilled employee who is in
high demand in the marketplace, loss of the employee
would result in significant replacement costs, or the
position is filled by key personnel.

Representatives of Human Resource Management
Services testified that the definition of hard-to-fill
occupation would be improved if permissive language
such as "or other unique recruitment or retention issue
identified and documented by the appointing authority"
were added to the definition.

Recommendations

The committee recommends House Bill No. 1029 to
provide general authority for state employee service
awards and statutory governance for employer-paid
tuition and employer-paid professional organization
membership and service club dues.

The committee recommends House Bill No. 1030 to
increase state employee performance bonuses from
$1,000 in bonuses per biennium to $1,000 in bonuses
per fiscal year and to authorize Human Resource
Management Services to approve paid bonuses above
the 25 percent limitation contained in NDCC Section
54-06-30(4).

The committee recommends House Bill No. 1031 to
define the term "hard-to-fill occupation" for purposes of
the state employee recruitment and retention bonus
program.



ENERGY DEVELOPMENT AND TRANSMISSION COMMITTEE

The Energy Development and Transmission
Committee is created by North Dakota Century Code
(NDCC) Section 54-35-18. The committee has the duty
to study the impact of a comprehensive energy policy for
the state and the development of each facet of the
energy industry, from the obtaining of the raw natural
resources to the sale of the final product in this state,
other states, and other countries. The study may include
the review of and recommendations relating to policy
affecting extraction, generation, processing,
transmission, transportation, marketing, distribution, and
use of energy and the taxation of shallow gas. The
statute establishing the committee expires on August 1,
2011.

In addition, the Legislative Council assigned one
study to the committee and delegated to the committee
the responsibility to receive four reports. Section 1 of
House Bill No. 1456 (2007) directed the study of the
siting and decommissioning of commercial wind farms,
including identification of key issues of public and
industry concern; solicitation of public input from local
government officials, electric utilities, the wind industry,
landowners, farm organizations, and other concerned
interests; review of the laws and policies of other
jurisdictions; recommendations concerning laws or
policies needed in this state to address wind farm siting
and reclamation of wind farm sites; and the
decommissioning of wind farm sites.

Under NDCC Section 17-05-13, the North Dakota
Transmission Authority is required to deliver a written
report on its activities to the Legislative Council each
biennium. Under Section 54-17.7-13, the North Dakota
Pipeline Authority is required to deliver a written report
on its activities to the Legislative Council each biennium.
In Section 6 of House Bill No. 1462 (2007) the Energy
Policy Commission (commonly referred to as the
Empower North Dakota Commission) is required to
report to the Legislative Council during the 2007-08
interim on the progress and the results of the North
Dakota Energy Independence Initiative. Under Section
57-40.6-12, the Emergency Services Communications
Coordinating Committee is to provide by November 1 of
each even-numbered year a report on the use of the
assessed communications services fee revenue and
recommended changes to the operating standards for
emergency services communications.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2008. The Council accepted the report for
submission to the 61% Legislative Assembly.

COMPREHENSIVE ENERGY POLICY STUDY
Energy Policy

In an effort to create a comprehensive energy policy,
the Legislative Assembly passed House Bill No. 1462
(2007), specifically creating NDCC Title 17. The bill
redesignated current North Dakota Century Code
provisions as within Title 17--Sections 4-14.1-07.1,
4-14.1-07.2, 4-14.1-08, 4-14.1-09, and 4-14.1-10,
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relating to ethanol plant production incentives from the
ethanol production incentive fund; Chapter 6-09.17,
relating to the biodiesel partnership in assisting
community expansion (PACE) fund being used for
interest rate buydowns on loans to biodiesel production
facilities; Section 9-01-22, relating to the termination of
a wind option agreement; Sections 47-05-14 through
47-05-16, relating to the creation of wind easements and
termination for lack of development; Section 47-16-42,
relating to the termination of a wind energy lease for lack
of development; and Chapter 49-24, relating to the North
Dakota Transmission Authority.

House Bill No. 1462 created the 25x'25 initiative,
which adopts the goal of having the agricultural, forestry,
and working lands of the United States provide from
renewable resources not less than 25 percent of the total
energy consumed in the United States by January 1,
2025. The initiative defines renewable energy to include
biofuels, solar, wind, hydropower, geothermal, carbon
recycling, carbon sequestration, use of waste heat,
recycling, low emissions technologies that create or use
hydrogen, and energy efficiency initiatives.

House Bill No. 1462 also created the Energy Policy
Commission for developing a comprehensive energy
policy as part of the North Dakota Energy Independence
Initiative. The purpose for this policy is to:

e Stimulate the development of renewable and
traditional fossil-based energy within the state
with the goal of providing secure, diverse,
sustainable, and competitive energy supplies to
reduce the dependence on foreign energy
sources.

e Promote the development of new technologies
to decrease dependence on foreign energy
supplies.

e Address the growth of fossil fuel and renewable
energy industries to encourage the state's
competitiveness.

e Address research, development, and marketing
of North Dakota-produced energy.

e Address the expansion of existing energy
resources and the diversification of this state's
energy resource base.

e Evaluate existing tax credits and incentives.

e Modernize and expand this state's energy
infrastructure.

e Examine potential innovations to improve
environmental conditions through new
technologies and review energy industry

workforce and training needs and develop a
strategy to maximize the state's market
opportunities.

The Energy Policy Commission consists of the
Commissioner of Commerce, as chairman, and
members appointed by the Governor to represent the
agricultural community, the Lignite Energy Council, the
North Dakota Petroleum Council, the biodiesel industry,
the biomass industry, the wind industry, the ethanol
industry, the North Dakota Petroleum Marketers



Association, the North Dakota investor-owned electric
utility industry, the generation and transmission electric
cooperative industry, the lignite coal-producing industry,
and the refining or gas processing industry.

In addition to the policy statements in House Bill
No. 1462, House Concurrent Resolution No. 3020
(2007) declared that the renewable energy policy of this
state includes the support of 25 percent of the state's
and nation's energy supply coming from renewable
energy resources by the year 2025. The Legislative
Assembly also enacted House Bill No. 1506 (2007),
which established a state renewable and recycled
energy objective that 10 percent of all electricity sold at
retail within the state by the year 2015 be obtained from
renewable energy and recycled energy sources. In
addition, Senate Concurrent Resolution No. 4001 (2007)
urged the President and Congress to make the entire
nation available for energy development in an
environmentally responsible manner.

2007 Legislation

There were numerous bills introduced during the
2007 legislative session that related to energy. The bills
mainly related to taxation and governmental entities.
Bills on taxation related to property taxes, income taxes,
sales and use taxes, coal taxes, oil and gas taxes, and
fuel taxes. Bills on governmental entities related to the
Industrial Commission, the Legislative Council, the
Department of Commerce, the Office of Management
and Budget, and the Bank of North Dakota.

The following is a list of legislative changes during
the 2007 legislative session which promoted energy
development in this state. These changes are organized
by the following four categories:

Funds and funding

e Expanded the biofuels PACE

buydown.

¢ Increased funding to the lignite research fund.

o Created the geophysical, geothermal, subsurface

minerals, and coal exploration fund.

e Increased the cap on the abandoned oil and gas

well plugging and site reclamation fund.

e Created the geologic data preservation fund.

¢ Created the biomass incentive and research fund.

e Provided funding for biomass research and

education.

e Increased funding to the oil and gas research fund

from the oil and gas gross production tax.

¢ Created the renewable energy fund.

Programs and incentives

e Created a biomass incentive program.

e Encouraged the State Board of Higher Education

to create a biomass energy center.

interest rate

o Created expedited rate recovery for new
transmission facilities.

Governmental entities and priorities

e Created the Renewable Energy Council to

recommend expenditures from the renewable
energy development fund by the Industrial
Commission.

o Created the Energy Policy Commission.
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o Created the Energy and
Transmission Committee.

e Made a priority to have carbon sequestration in
this state.

e Created the North Dakota Pipeline Authority.

Taxes

e Reduced property
facilities.

e Created a sales tax exemption for materials to
process natural gas and oil.

e Reduced and over time eliminates the sales tax
on natural gas and fuels used for heating.

e Extended and expanded a sales tax exemption for
certain power plant equipment.

e Extended the gross production tax exemption for
shallow gas wells for the first 24 months of
operation.

e Increased agriculture business investment tax
credits and expanded these tax credits to include
biofuels production facilities.

e Expanded income tax credits to install
geothermal, solar, and wind devices to include
biomass and made these tax credits tradable and
transferable.

¢ Reduced the oil extraction tax.

o Allowed for agreements to collect and administer
oil and gas taxes on the Fort Berthold
Reservation.

The following is a list of other programs and efforts
that may relate to the preceding measures or promote
energy development:

e Research funding to universities.

e Ethanol production incentives from the ethanol
production incentive fund administered by the
Office of Renewable Energy and Energy
Efficiency of the Department of Commerce.

Lignite Research Council.

Lignite Vision 21 Project.

North Dakota Transmission Authority.

Sales tax exemptions for carbon dioxide used for
enhanced recovery, for biodiesel fuel equipment
for sales facilities, and for hydrogen used for an
engine or cell.

e Income tax credit to produce biodiesel.

Development

tax for wind generation

Testimony and Discussion

The committee studied the eight major forms of
energy--oil and gas, coal, nuclear, geothermal, ethanol,
wind, hydroelectric, and solar power. North Dakota has
significant resources in all of these forms of energy
except solar. In particular, the committee focused on
coal, oil and gas, ethanol, and wind due to the
abundance of these resources in this state and the role
of state involvement in these forms of energy. In an
effort to learn more about these forms of energy, the
commission toured the Energy and Environmental
Research Center, a wind-to-hydrogen facility, Nabors oil
drilling rig No. 688, the Red Trail Energy ethanol plant,
an Archer Daniels Midland (ADM) Company canola
crush and biodiesel plant, and the Tesoro Refinery.



Coal

The committee received testimony on coal and, in
particular, lignite coal in North Dakota. The committee
received testimony on generation, transmission, and
retail rates. One-third of the energy generated in this
state is used in this state and one-half of the energy
generated in this state is used in Minnesota. The
remainder of energy generated in this state is used by
other states. Coal produced 50.8 percent of the electric
power in the United States in 2003. In North Dakota,
there are approximately 25 billion tons of economically
mineable lignite coal. At the present rate of mining,
there is enough coal in North Dakota to last over
800 years. Due to this quantity, coal provides a
consistent baseload for which long-term contracts may
be negotiated. Lignite coal's positives include high
reactivity and low mining costs. The main negative with
lignite is the high water content. This high water content
makes it not cost-effective to ship lignite coal for long
distances. The water may be dried out of lignite coal,
but the drying has to be done in a controlled manner due
to the high reactivity.

Generation

Although there are a number of coal-fired electric
generation plants in this state, the last energy generation
plant built in North Dakota was in 1986. From the late
1930s to the 1970s the demand for electricity has grown
about 10 percent per year. Presently, the growth
demand for Montana-Dakota Utilities Company
customers is around 1.4 percent per year and the
regionwide projection is not much more than 1.5 percent.
The growth in demand for electricity in Minnesota is over
5 percent per year.

Present plants have been able to meet the demand
of consumers by increasing energy generation through
efficiency. For example, a turbine rewind can provide an
increase of 5 megawatts to 10 megawatts per turbine. In
addition, coal drying and firing tire residue increases
efficiency and, in the case of tires, has the additional
benefit of reducing mercury. The Coyote Station
expects a 4 percent plant efficiency improvement due to
the scheduled installation of new high-intermediate
pressure turbines. Coal Creek Station has increased
from approximately 560 megawatts to around
630 megawatts due to increased efficiency. The
committee was informed that it is difficult for a coal plant
to burn more coal. If more coal is burned, then the coal
plant would need a new air quality permit. The most
difficult emissions limit to meet is the particulate
limitation. Most plants are at or near the particulate limit.

There are a number of impediments to building new
coal-fired electric generation plants. The two greatest
impediments are the need for transmission and the
effect of future carbon dioxide legislation. There needs
to be certainty in the market for the investment of the
enormous sums of money needed to build a coal-fired
plant. The first step toward certainty is knowing the
requirements of expected federal carbon dioxide
legislation. The committee was informed that federal
preemption in the area of carbon dioxide is necessary for
future development.
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The committee received information on coal
processed into a gas or liquid, instead of electricity. The
committee was informed that Great Northern Properties,
the nation's largest private coal owner, intends to build a
synthetic natural gas plant. The plant will need water for
cooling purposes. The water for the plant will come from
the water in the seams of coal. The project will use as
much air cooling as possible and will be almost water
sufficient with the water in the coal seams. The project
designers considered using water from oil development;
however, that would require infrastructure to transport
the water to the plant.

The committee received information on the Great
Plains Synfuels Plant. The plant is the only synfuels
plant in the Americas. The synfuels plant is located next
to the Antelope Valley Station and, as such, can sell the
fine coal the synfuels plant is unable to burn to the
Antelope Valley Station.

The committee was informed that American Lignite
Energy intends to build a coal-to-liquid transportation
fuel plant supplied with lignite in North Dakota. The
construction decision will be made by 2010 and the plan
is to have the plant producing gasoline and other
products by 2013 or 2014. The project will produce
gasoline, and not diesel, because of marketing studies
and because diesel requires a larger investment and
more coal. The project would produce half of Tesoro's
current production. A major concern is the need for
another pipeline out of this state. American Lignite
Energy is working with partners and the North Dakota
Pipeline Authority to increase this capacity.

The product produced should be competitive with ol
at $40 per barrel. As such, the committee was informed
the project would not need a subsidy but would need a
price guarantee. The guarantee is needed because of
the fear the Organization of Petroleum Exporting
Countries could flood the market and thus reduce the
price of oil below $40 which would shut down the project.

Transmission

The major topics affecting coal on a national basis
relate to greenhouse gases and water, but in North
Dakota the major issue is transmission. Electric
consumption has doubled since 1980, but with few
transmission upgrades. In the late 1980s there was
30 percent excess capacity, and now there is
approximately 15 percent excess capacity. However,
this 15 percent is the level required by reliability
standards--the 15 percent is needed for the other
85 percent to be reliably delivered through transmission
lines. The export constraint for North Dakota for
transporting electricity is approximately
1,950 megawatts, which is about what the state exports.
This state generates approximately 4,500 megawatts of
energy and the peak demand of this state is
approximately 2,000 megawatts. The existing
transmission lines are capable of transmitting existing
generation, but that may not be the case with new
generation.

The major impediments to building transmission are
cost recovery and allocation and siting. The Midwest
Independent Transmission System Operator (Midwest



ISO) is a Federal Energy Regulatory Commission-
approved regional transmission organization that
oversees the wholesale electric power grid in 15 states
to facilitate nondiscriminatory and open access to the
grid. Cost allocation issues within the Midwest I1SO
footprint is a major issue. The issue is who pays for the
transmission line if there is an energy generation plant
built in North Dakota and a transmission line is built to
Minnesota from that generation plant.

The two main ways to allocate costs are through a
license plate or postage stamp system. The license
plate rate is a regional rate and a postage rate is
nationwide. A major issue is pancaking of rates when
electricity moves across different transmission systems
that have multiple license plates. If energy moves from
the Western Area Power Association to the Midwest 1ISO
area, the tariff is added on and pancaking takes place.
The goal is to create a cost allocation system so that
those who benefit from the transmission pay for it. The
interconnection rules for the Midwest ISO allocate half
the cost to the generator and half the cost to the
transmission entity. The committee was informed that
there may need to be a charge on every electric bill in
the United States for large transmission projects.

The committee was informed that public utilities may
purchase excess energy on the open market. If higher
priced energy is purchased on the spot market, the
additional cost is passed through to customers through
the fuel cost adjustment clause. The open market is
over the entire footprint of the Midwest 1SO.

The CapX 2020 plan for Minnesota is a 15-year plan
that will relieve reliability problems in Minnesota. There
are fairly significant constraints on the system because
of growth in Minnesota. The plan was made through the
cooperation of 11 utilities to permit four high-voltage
transmission lines in Minnesota. The plan is in multiple
phases and Phase 3 includes transmission lines out of
western North Dakota. The CapX 2020 plan does
provide some increased export capabilities from North
Dakota to Minnesota. However, this state is basically at
the maximum load for transmission to Minnesota.

One difficulty in building a transmission line is siting a
transmission line across state borders. In some states,
there are groups that do not want any new transmission
lines or have the lines limited due to environmental
concerns. The Federal Energy Regulatory Commission
has backup siting authority for national interest
transmission corridors. However, this backstop authority
has not been invoked in Minnesota or North Dakota.

Retail Rates

The committee was informed that utility rates have
been flat because of construction done in the 1970s and
1980s. Public utilities are entering a new phase of
construction. As a result of this construction, certain
retail rates will reflect a 25 percent to 30 percent
increase in the next 10 years. The average rate is
7.2 cents per kilowatt-hour and that increase will result in
a rate of approximately 9.7 cents per kilowatt-hour. By
way of comparison, the rate in New York City is
approximately 16 cents per kilowatt-hour. The need for
increased generation will greatly affect consumers' bills
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because generation accounts for 70 percent of the
electric utility bill.

Carbon Dioxide and Global Warming

The committee received information on global
warming.  The committee was informed that the
preponderance of scientific opinion is that carbon dioxide
and temperature are closely related. Although the
climate changes with or without human intervention, the
scientific community believes that human actions are so
large in scale that the pace and scope of global warming
have increased. This scientific evidence has created a
general consensus that there will be federal legislation
for carbon dioxide reduction. This federal legislation is
expected regardless of extensive literature stating global
warming is not caused by carbon dioxide and is not
significantly increased by human activity. Because of
the perceived need to reduce carbon dioxide, the
committee monitored federal legislation and the
Minnesota externality proceedings.

Committee discussion included concern that the
major source of carbon dioxide was from China and any
action done in the United States was not significant in
comparison to China. China has some of the dirtiest
coal production in the world. China is building
1,000 megawatts of coal-powered generation each
week. The coal plants built in China in one year offset
all wind development.

The committee was informed that what the United
States does in relation to carbon dioxide emissions is
important. It was argued that because the United States
is wealthier and uses five times the energy per capita
than the Chinese, the United States needs to act for
diplomatic purposes.

The committee was informed there needs to be great
care taken in crafting a solution to global warming. If the
wrong solution is chosen, it will destroy the economy and
not reduce global warming. If the federal government
sets carbon dioxide emissions standards before there is
technology to meet those standards, this may affect the
cost of energy in the way that placing ultralow sulfur
standards on diesel fuel before the technology was
available resulted in a steep increase in the price of
diesel fuel. The ultralow sulfur mandate made the once
cheapest part of the barrel the most expensive part
because, as the committee was informed, the cost of
technology was not considered in the mandate.

Federal Legislation

The committee monitored the Lieberman-Warner bill
that mandated cap and trade. A cap and trade program
determines the quantity of emissions wanted--a cap.
Allowances are then used to meet the emissions
reduction goals. To meet annual emissions reduction
goals, a covered facility must reduce emissions, remit
allowances sufficient to cover admissions, borrow from
future allowances, or purchase from a trading exchange.
The number of allowances is decreased over time. The
cost of the Lieberman-Warner bill was estimated at
$5.6 trillion. The committee was informed that the
Lieberman-Warner bill would not be enacted and that
new legislation was not expected until 2010. The



committee was informed that the Lieberman-Warner bill
would have been very damaging because it would have
required carbon capture and storage before it is
commercially feasible.

Public utilities can and do itemize the cost of
environmental impacts and can place those costs on a
consumer's bill in the same manner that the fuel cost
adjustment is a separate line on a consumer's bill. The
committee was informed of a formula to determine the
cost of carbon dioxide legislation to a consumer. The
average North Dakotan's cost is based on the average
consumer creating one ton of carbon dioxide per
household per month. Any legislation can be reviewed
to see the additional cost per ton of carbon dioxide and
that cost could be added onto a consumer's monthly bill.

The committee reviewed House Bill No. 1221 (2007),
which provides for an automatic passthrough of federal
environmental mandates that result in increased cost.
The major issue with the bill is that a public utility can
recover the cost of federal environmental mandates
automatically which removes the incentive for utilities to
oppose federal environmental mandates. The bill placed
the burden on the Public Service Commission to
disapprove the increase and the commission does not
have the funds to research these increases.

Minnesota Externality Proceeding

In 2007 the Minnesota Legislature directed the Public
Utilities Commission to set externality costs by
January 1, 2008, and propose these costs to the
legislature. The Minnesota externality proceeding is for
resource planning for Minnesota utilities. Minnesota
utilities must look at certain factors in determining which
resources to use and one of those factors is cost. The
externality proceeding adds the cost of carbon dioxide to
the cost of fuel, which makes coal less desirable. In the
past, Minnesota has proposed a cost of $9 per ton for
carbon dioxide on lignite coal, which sells for around $10
per ton. In Minnesota, an electric utility has to use the
cheapest power, including externality costs. The
additional externality costs make North Dakota lignite
noncompetitive.

It was argued that if Minnesota holds all energy from
every state to the same standard as North Dakota, this
will increase power production in North Dakota because
there are very few places other than North Dakota to
sequester carbon dioxide. North Dakota will be able to
charge people in another state, like Minnesota, for the
carbon dioxide sequestration.

In addition to the externality proceeding, Minnesota
has a greenhouse gas reduction requirement of
80 percent by 2050. This reduction assumes there will
be sequestration programs. The cost of sequestration
will be incorporated into the price of the coal.

During the 2007 legislative session, the North Dakota
Legislative Assembly appropriated $500,000 for litigation
of this matter. At issue is a constitutional question of
whether Minnesota can make a determination that
substantially affects an industry in another state--North
Dakota. The North Dakota Attorney General did not
appeal the determination of the Minnesota Public Utilities
Commission for two reasons--first, to avoid a piecemeal
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attack on the Minnesota law, and, second, North Dakota
is engaged in dialog with Minnesota to change the law.

The committee was informed that this state could not
retaliate against Minnesota by prohibiting North Dakota
energy from being shipped to Minnesota because once
energy is on the grid it is controlled by the Midwest ISO
and not the companies that produce the energy.

Carbon Dioxide Reduction

The current concentration of carbon dioxide in the
atmosphere is around 380 parts per million. There were
250 parts per million in the preindustrialized days.
Assuming a business-as-usual scenario, children born
today will see levels of 1,000 parts per million during
their lifetime. The population has quadrupled and
energy consumption has increased 16 times in the
20" century. However, the carbon dioxide intensity in
the United States has been decreasing for the last
100 years. Intensity recognizes that energy is linked to
wealth and carbon dioxide relates to the gross national
product. The committee was informed that greenhouse
gas emissions may be reduced through renewable
energy technologies, advanced high-efficiency energy
systems, improved efficiency on existing systems,
reduced consumption of energy, and sequestering
greenhouse gas emissions.

The committee received information on the Powering
the Plains Project. The Powering the Plains Project
developed a broad-based roadmap for energy policy.
The project created a common analytical framework for
a computer model which shows that continuing business
as usual and reducing carbon dioxide emissions by
80 percent from 1990 levels by the year 2055 have
approximately the same cost. A reduction of 50 percent
to 80 percent in carbon dioxide emissions would stabilize
the amount of carbon dioxide in the atmosphere.
Carbon dioxide lasts for over 100 years in the
atmosphere. By comparison, methane lasts for
approximately 30 years and nitrous oxide lasts for
approximately 300 years.

The committee was informed that there is technology
for zero or near zero emissions from a coal-powered
power plant. However, this technology is very
expensive. The committee was informed that the
amount of mercury that is emitted by coal-fired power
plants in one year would fit in a Chevrolet Suburban.
Mercury is removed because mercury causes problems
with mental development and birth defects. The release
of mercury by coal-fired plants could produce a mild
decrease in the mental faculties of individuals. These
individuals would get the mercury into their system
through eating fish, not breathing the air. The committee
was informed that the increase in fish advisories was
due to better analytical techniques used to measure
mercury and the benefit of the selenium in fish
outweighs the harm of mercury in most fish.

The committee received information on an activated
carbon plant in the permitting process near the Falkirk
Mine and at an alternative site in North Dakota. The
plant is in this state because lignite is the most suitable
coal for activated carbon. The plant will provide



activated carbon to clean flue gas of mercury in coal-
fired power plants.

The committee was informed that clean coal
technologies will need to be developed in the future to
meet the electricity needs of consumers through coal-
fired generation. Clean coal technologies will reduce
carbon dioxide much more than the move to renewable
sources of energy. It was suggested that a two cent per
kilowatt-hour subsidy be attached to electricity to
develop clean coal technologies.

The committee was informed that any technology for
clean coal will need economy of scale to be successful.
Economy of scale has reduced the kilowatt-hour cost of
wind by almost 90 percent and the hope is that the price
for clean coal technologies will drop in a similar fashion.
It was argued that legislative policy needs to be focused
on new technologies and to make these technologies
commercial through large-scale demonstrations.

There are reductions in carbon dioxide emissions
through present technology by replacing older plants
with new plants. For example, the Big Stone Il Project
will produce 20 percent less carbon dioxide than a
similar existing coal plant.

Carbon dioxide is a resource that may be used for
enhanced oil and gas production. The Energy and
Environmental Research Center's Plains CO, Reduction
Partnership is working on carbon dioxide sequestration.
The partnership includes nine states and four provinces
and has over 70 partners representing public agencies,
utilities, oil and gas companies, engineering firms,
associations and nonprofit  organizations, and
universities. The partnership is in the first phase and is
trying to gauge public understanding, develop
databases, identify sequestration opportunities, conduct
public outreach campaigns, and develop an action plan.
The goal of the Williston Basin test is to validate the
sequestration of carbon dioxide in deep carbonate oil
reservoirs. The goal of the Zana Project is to validate
the sequestration of carbon dioxide-rich acid gas in
depleted oil reservoirs. The goal of using carbon dioxide
in lignite is to determine the feasibility of simultaneously
sequestering carbon dioxide and producing natural gas
from a lignite coal seam. Carbon dioxide may be used
to displace methane gas in coalfields. This method
would be used in areas where there is unmineable coal.
The goal of the prairie potholes wetland and grasslands
project is to validate and quantify carbon sequestration
potential in the prairie potholes wetlands and grasslands.
The committee was informed that a carbon dioxide
capture and sequestration project will be very expensive.

The Energy and Environmental Research Center's
Plains CO, Reduction Partnership has done a cursory
review of certain geological strata and has done some
modeling in this state. The committee was informed that
North Dakota is ideally located to lead in using carbon
dioxide for enhanced oil recovery because of geological
formations to store carbon dioxide and the coincidence
of coal and oil resources. Carbon dioxide is inert and
nontoxic and is only dangerous in high concentrations.
Carbon dioxide has been placed underground for
enhanced oil recovery and any danger of carbon dioxide
escaping drops over time because the carbon dioxide
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becomes part of the underground formation. The largest
risk of escape of carbon dioxide is after it is initially
placed in the ground. Energy has to be added to carbon
dioxide to change its chemical makeup. However, it was
argued that there needs to be more research on the
effects of carbon dioxide sequestration.

The committee was informed that most ethanol plants
do not provide the volume of carbon dioxide needed for
enhanced oil recovery. The typical ethanol plant
produces 8 million cubic feet of carbon dioxide per day
from fermentation and 10 million cubic feet per day from
the combustion of fuel. The economics of a pipeline to
carry the carbon dioxide to the oilfield requires one
million cubic feet of carbon dioxide for each mile of
pipeline. The Great Plains Synfuels Plant provides
240 million cubic feet of carbon dioxide per day. The
committee was informed that mandated carbon dioxide
capture and sequestration may make coal gasification
the least costly method.

The Energy and Environmental Research Center's
Plains CO, Reduction Partnership is looking at storage
rights and liability issues. There are some draft state
regulations and model statutes. The storage of carbon
dioxide is quite similar to the storage of natural gas for
which many states have laws. The Industrial
Commission has drafted rules, which were withdrawn,
relating to carbon dioxide storage.

The committee was informed there has been interest
in using carbon dioxide for oil recovery in Bakken wells.
Although carbon dioxide has been used in fracture jobs,
carbon dioxide has not been used for fracture jobs in this
state due to the lack of availability. In addition, carbon
dioxide may be used for tertiary recovery. In the initial
phase of oil recovery, 12 percent to 15 percent of the oil
is removed from the well. In the secondary stage of oll
recovery, 12 percent to 15 percent is removed through a
water flood. In tertiary recovery, another 13 percent of
oil may be removed through carbon dioxide, natural gas,
or compressed air. It was noted that there has been
more oil left in the ground than has been produced from
oil wells.

Some carbon dioxide used for oil recovery is
produced with the oil. Reclaiming the carbon dioxide
used in enhanced oil recovery is essential to the
financials. The carbon dioxide and water have to be
removed from the oil regardless of whether the carbon
dioxide is used again. Carbon dioxide costs $1 per
thousand cubic feet and it costs $80,000 per day to buy
carbon dioxide to enhance oil recovery.

Wind

One way to reduce carbon dioxide emissions is
through alternatives to coal. One alternative is wind.
Current installed wind capacity in the United States is
1 percent of the total energy in the United States. With
aggressive growth, this number could reach 5 percent by
2020. The demand for wind is growing and North
Dakota is ranked first in wind resources. However, the
issues with using wind include cost, the need for backup
power, and the need for transmission.

To be economically viable, wind needs a federal
production tax credit. The production tax credit of



2.5 cents per kilowatt-hour was scheduled to expire in
2008. The production tax credit is periodically renewed
for limited amounts of time and wind development tracks
the tax credit. Not having long-term production tax
credits is a major concern to wind development,
especially with the manufacturers of wind tower
components. For wind power to be more economically
viable there needs to be economy of scale, which
requires the steady production of similar wind towers by
manufacturers.

The cost for electricity from wind is between six cents
and eight cents per kilowatt-hour without a subsidy and
not including the cost of backup gas turbines. Electricity
from a gas turbine plant costs between 7 cents and
16 cents per kilowatt-hour. The cost for electricity from
coal is one and one-half cents per kilowatt-hour, not
including the cost of the "wires." Although wind costs
more than coal, there is consensus building among
consumers for paying more for wind power.

Backup power generation is required for wind
because wind cannot provide a consistent baseload.
Studies have shown that wind blows less when it is hot
and more electricity is needed. The Midwest Reliability
Organization allows 10 percent of nameplate capacity as
the reliability factor for wind turbines. Therefore, gas
turbine generation sources are needed as backup for
90 percent of nameplate capacity. Gas turbines are
used as backup to wind power because they are quick to
ramp up when the wind changes and are easier and less
expensive to build than other power plants. The
problems with gas turbines are that the price of natural
gas fluctuates, natural gas for electricity generation is
the highest cost generation, and natural gas for
electricity generation competes with the use of natural
gas for the heating of homes and the manufacture of
fertilizers.

Ninety percent of all new electric generation in the
last 15 years burns natural gas. A usage study shows
coal-based electricity stagnant until 2030 and a steep
increase in natural gas usage between now and 2030.
Because of this increase in natural gas usage, one study
shows by 2020 a 44 percent increase in electricity costs.

For wind power to be used, it must enter the
transmission grid. The committee was informed that
new transmission for wind cannot be justified on a
reliability basis. A Minnesota study concluded that
20 percent of energy from wind for Minnesota could
reliably enter the present grid. Beyond 20 percent needs
new innovation as to storage techniques to address the
variability of wind--compressed air and hydrogen. In
order to interconnect with the electric transmission grid,
each generating project must enter through the
interconnection queue with the Midwest ISO. The queue
uses the first-in, first-out process. This process has
become unworkable because of the number of wind
generation projects in the queue. There are 83,000
megawatts of power requesting service in the Midwest
ISO area, and there are 64,000 megawatts of renewable
energy in North Dakota and South Dakota. The Midwest
ISO is working to change the process to prioritize certain
projects.
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Nuclear

There are 103 nuclear reactors in 64 locations
around the United States. This country receives
20 percent of electrical generation from nuclear facilities.
Nuclear energy is being reviewed closely to address
carbon issues; however, there are Ilarge water
requirements for nuclear energy and a major issue is
spent fuel. The United States is not replacing the
nuclear infrastructure and the nuclear infrastructure is
relatively old. However, nuclear energy is coming back
in favor because of the low cost.

Biomass

The committee received information on the use of
biomass for generating electricity. A truss plant in Grand
Forks generates electricity out of sawdust and scrap
lumber. The energy is generated from a small power
plant that is a microgasification plant that gasifies the
wood so that it can fire a generator. The committee was
informed of opportunities for biomass with landfills,
agriculture processing residue, state-owned boilers, the
conservation reserve program, and with energy crops.

The United States has little cofiring of biomass with
coal by large utilities. The utilities need supply
guarantees, low financial risk, and bottom-line profits
that biomass does not provide. However, the collocation
of ethanol plants near power plants could provide lower
production costs for both the ethanol plant and the
power plant. Ethanol plant residues are primarily lignin
and this could provide 10 percent to 15 percent of the
coal in the 500-megawatt polarized coal-fired coal boiler.

Conservation and Efficiency by Consumers

It is assumed that there will be a cost increase for
electricity regardless of any action with carbon dioxide.
One way of keeping the cost of electricity under control
is through efficiency upgrades and conservation by
consumers. Efficiency is doing the same with less while
conservation is doing without. There is a natural
efficiency caused when the cost of electricity goes up
because people use less. Generally, each person uses
two kilowatts of energy per year.

The committee was informed that Minnesota requires
a certain percentage of revenues collected by public
utilities to be spent on energy efficiency. The committee
was informed that efficiency programs by public utilities
should include cost recovery and return on investment
comparable to supply-side investment. Any program
expenditures need to be recovered as well as the profit
for what did not get sold. The committee was informed
that the Public Service Commission could allow the
same types of programs as Minnesota on a case-by-
case basis.

Oil and Gas

The committee received information on the
challenges facing North Dakota's oil and gas industry.
One major challenge is the need for a trained workforce.
There are numerous well-paying jobs in the oilfields. To
address workforce problems, the petroleum industry has
targeted advertising and has partnered with Job Service
North Dakota. The rig training program at Williston State



College can accommodate nine people for each
eight-day session. Williston State College also provides
a two-week safety training course and a two-week
hazardous materials training course.

The committee received information on drilling rigs
and the tax incentives for the Bakken Formation enacted
during the 2007 legislative session. The committee was
informed that, as a result of these incentives, there has
been a great increase in rig activity in the Bakken
Formation. Each rig provides approximately 120 jobs.
Due to the increased activity in the Bakken Formation, a
workforce of at least 3,000 people per year is expected
to be needed for the next four years. All this activity
results in about $400 million in direct economic impact,
$600 million in indirect economic impact, and
$110 million in taxes collected by this state. The
committee was informed that 50 percent to 60 percent of
the wells make money and there are no dry wells in the
Bakken Formation. The major issue for wells in the
Bakken Formation is the mechanics of fracturing the
rock to provide enough oil for the well to be profitable.

The Bakken Formation is 50 feet to 90 feet thick, and
drilling is done in the middle of the formation which is
30 feet to 70 feet thick. The rock is not porous or
permeable and fractures have to be found or made in
the rock to produce oil. Typically, drilling in the Bakken
is two miles down and two miles horizontal. Fracturing is
done by injecting sand and water under high pressure. It
takes weeks to set up a fracture job that takes 5 hours to
6 hours.

The committee was informed that the oil and gas
research fund contributed $700,000 to a $14 million
project with the big oil players in the state. The project is
for testing fracturing techniques and using carbon
dioxide to remove more oil. The information from the
project is proprietary for one year.

The committee received information on natural gas
processing. The committee was informed that the sales
tax exemption for natural gas facilities was meant to
reduce the flaring of natural gas and has had an
immediate effect. There are plans to have gas plants by
Parshall and Ray and there will be expansions of
existing plants.

The Tioga Gas Plant was built in the early 1950s and
gathers gas from 500 wells. The fractional train at the
plant pulls out propane, butane, natural gas, sulfur, and
crude oil. The plant averages 97 percent capacity. The
gas is moved to the plant by pipeline and transported
from the plant by rail. The committee was informed it will
cost approximately $110 million to upgrade and
modernize the plant. A new plant would cost
$500 million to $600 million. A pipeline costs $100,000
to $200,000 per mile and there needs to be a field of
wells to justify the cost. The committee was informed
Bakken Formation wells have natural gas that is ideal for
natural gas processing but the Bakken wells tend to be
isolated from one another.

Refining

The committee received testimony on refining. In
1985 there were 223 refineries in the United States and
in 2003 there were 144. The reason for the reduction in
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refineries is because the return on capital investment for
refineries is around 5 percent. The Tesoro Refinery in
Mandan has a 60,000-barrel-per-day nameplate. The
10 year plan for the Mandan plant is a 15 percent
expansion. The committee was informed that the
Tesoro Refinery could supply North Dakota with all the
diesel and gas required by the state if all sales were in
North Dakota. @ However, 60 percent of gas and
25 percent of diesel from the refinery goes to Minnesota.
Most refineries, including the refineries in Wyoming and
Minnesota, refine sour crude. The Tesoro Refinery is
important because it can refine North Dakota sweet
crude.

The Tesoro Refinery is for sweet crude oil and does
not have a coker. Sulfur is what makes crude oil sour.
A coker allows a refinery to refine sour crude. However,
a refinery with a coker may refine the large quantity of
sour crude imported from Canada. Because there is a
$10 to $15 discount per barrel for sour crude, a refinery
would prefer to refine sour crude rather than sweet
crude.

The crude oil from Bowman County is sour crude and
does not work in large quantities for refining at Mandan.
The discounts for Bowman County oil are because it
competes with Canadian oil, both of which are sour.

The committee discussed the construction of a new
refinery. The committee was informed that a new
refinery would not be able to compete with expansions in
existing refineries because of cost. A new refinery would
require an environmental impact statement, and
consequently it would take approximately 10 years to
complete a new refinery. Expanding a refinery takes
approximately three years. If a refinery is expanding and
there is no major increase in emissions, only state
permits are required. The committee was informed that
the regulatory environment in North Dakota is good
because to get permits to expand it takes approximately
three months, whereas in other states it may take up to
three years.

The committee received information on the limits to
expansion. One limitation is the pipeline capacity of
refined product from the refinery. Without extra pipeline
capacity, the committee was informed that there will not
be expansion of refining in this state. A refinery can use
the same pipeline for all the products it produces. A shift
from gasoline to diesel in the pipeline takes about one
week.

The committee was informed that it costs one cent
per hundred miles of pipeline to move a gallon of
finished product. By comparison, it costs three cents per
hundred miles of highway to move a gallon of product by
truck and the cost of railroads is somewhere in between
the costs for pipelines and trucks. Expansion of the
Tesoro Refinery by 15 percent will require a pipeline for
refined products to carry this added capacity. Although
pipeline capacity may be increased with pumps and drag
reducing agents, there will need to be a loop in the
pipeline to Jamestown.

Oil Pipelines
The Canadian tar sands oil formation affects oil
transportation in this state because 2.5 million barrels



per day from the tar sands are transported by pipeline.
A pipeline that moves Canadian crude oil to the Gulf of
Mexico refineries would provide crude oil to those
refineries and would displace their use of Venezuelan
crude oil. Once the Keystone pipeline is built, it will
move Canadian crude oil and will free up capacity for
North Dakota oil. Construction on the Keystone pipeline
will begin in North Dakota in 2008 and pumping stations
will be completed in 2009. The pipeline is expected to
be completed by early 2011.

Petroleum Marketers

The committee was informed that the industry of
petroleum marketing looks bleak. The North Dakota
Petroleum Marketers Association expects 20 percent of
petroleum marketers to fail in the next year. Petroleum
marketers are not only important to the oil industry,
petroleum marketers are important to the ethanol
industry because of the distribution of ethanol. In
addition, petroleum marketers are important to
customers because marketers allow customers to
purchase petroleum products.

Alternative Fuels

The committee received information on ethanol,
biodiesel, and hydrogen. The impact of biofuels on
carbon dioxide is unknown because increased demand
for commodities for biofuels has resulted in conversion
of forest and prairie to farmland. Regardless of the
effect on carbon dioxide, however, any bioenergy
product offers the benefit of energy security.

The committee was informed that using current
agriculture methods, 15 billion gallons of corn ethanol
per year may be sustained. For over 15 billion gallons
per year, there needs to be a genetic breakthrough or
there needs to be more cellulosic ethanol produced.
The United States currently produces 5.6 billion gallons
of corn-based ethanol per year. Corn-based ethanol is
subsidized at $.51 per gallon. In addition, there is a
subsidy for capital investment in ethanol plants. The
second generation of ethanol production will be wheat
and barley, and the third generation will be cellulosic
switchgrass. At present there is enough biomass for
600 billion gallons of ethanol per year if the residue from
crops is used. A subsidy of approximately $2.50 per
gallon would be required for cellulosic ethanol to be
competitive at present cost. In addition, the materials
used for cellulosic ethanol have problems because of
bale storage, competition with feedstock for cattle, and
competition for land to plant mixed grasses instead of
food for human consumption. Six cellulosic ethanol
plants have been funded by the federal government and
should be running in three years to four years. These
plants will be located in California, Colorado, Florida,
Georgia, Idaho, and Kansas.

The committee was informed that ethanol has fewer
British thermal units than gasoline and most of the loss
in gas mileage comes when the vehicle is working hard.
The committee was informed the loss in mileage is
around 20 percent. E85 is a high performance fuel with
octane over 100, and if a vehicle is designed to run on
E85, the vehicle has the same performance and more
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horse power than gasoline. The problem with flex-fuel
vehicles in the United States is that the vehicles are
designed to burn gasoline primarily and ethanol
secondarily.

One important factor to the profitability of a corn
ethanol plant is the sale of the remaining feedstock
product after the making of the ethanol. For every
$10 per ton saved on shipping, $3.2 million is made by
an ethanol plant. If wet byproduct can be sold, the plant
does not have to dry the byproduct with natural gas.
One million five hundred thousand head of cattle could
be fed in this state with the leftover grains from corn
ethanol production. A livestock feedlot near an ethanol
plant could be mutually beneficial to the plant and the
feedlot. The committee was informed that ethanol
producers make 10 cents to 15 cents per gallon profit
and this profit is shrinking.

In addition to creating more demand for the wet feed
byproduct, increasing demand for ethanol would
increase profitability. There are 24,000 flex-fuel vehicles
in North Dakota and it does not cost much more to make
a flex-fuel vehicle than a vehicle that uses only gasoline.
Chrysler and General Motors have stated that
50 percent of the vehicles made by these companies will
be flex-fuel vehicles by 2012.

An ethanol plant takes between three gallons and
three and one-half gallons of water per gallon of corn-
based ethanol and 70 percent of the water leaves the
plant through the cooling tower. The remainder stays in
the byproduct. The typical plant discharges little or no
water in liquid form. Switchgrass would require between
four gallons and five gallons of water for a gallon of
cellulosic ethanol.

Biodiesel

The committee received information on the ADM
biodiesel plant. The committee was informed that the
biodiesel plant is in North Dakota because of the sales
tax exemption, the biodiesel PACE program, and
because 95 percent of canola produced is from North
Dakota. Biodiesel may be made out of canola, animal
fat, and yellow fat. Although the ADM plant can crush
canola, the plant may also make biodiesel from
vegetable oil. Not all biodiesel plants have crush plants
and some biodiesel plants purchase vegetable oil on the
open market. Some plants lease oil to food processors
before the plant turns the oil into biodiesel.

The committee was informed that the ADM plant
does not need a countercyclical program, but the
program may be needed for plants that buy oil on the
market. The purpose of a countercyclical program
would be to keep plants from shutting down, not to
guarantee a profit. The program would pay when the
cost of vegetable oil is high. Committee members
discussed whether the state should have a safety net
program when there is a profitable market for the oil as
food. As such, a countercyclical program would provide
an incentive to plants not to crush canola.

The committee was informed a countercyclical
program may be needed to grow the industry because
there are very tight margins and a large investment
required for a biodiesel plant. With a countercyclical



program there could be more biodiesel plants without
crushing facilities.

Hydrogen

The committee toured the wind-to-hydrogen facility
south of Minot. The hydrogen is meant for use as a fuel
in automobiles.  The hydrogen in automobiles is
contained in carbon fiber tanks. These tanks are very
strong and dissipate the hydrogen straight up when
punctured. The danger to the occupants of the
automobiles is the same or less than with gasoline
tanks. The vehicles that use hydrogen also use gasoline
when additional power is needed. Oxygen is a
byproduct of making hydrogen and may be sold if there
is enough oxygen to be marketable.

Bill Drafts Considered by the Committee
Extension of Taxable Value of 1.5 Percent Assessed
Value for Wind Generators Until 2015

The committee considered a bill draft to extend the
reduction in taxable value from 3 percent to 1.5 percent
of assessed value for a centrally assessed wind turbine
electric generation unit with a nameplate generation
capacity of 100 kilowatts or more from January 1, 2011,
to January 1, 2015. This date relates to the date of
construction.  The committee was informed that a
100-kilowatt wind tower is a relatively small turbine. All
commercially and centrally assessed real property of
investor-owned utilities is 10 percent.

Under the bill draft there were three tax rates. Some
older wind farms are at the original rate of 3 percent
which was because wind towers produce energy
approximately one-third of the time or at one-third of
nameplate capacity. Some wind farms under a
purchase power agreement are at 1.5 percent until the
power purchase agreement ends, and the newest wind
farms are at 1.5 percent. The committee was informed
that the original legislation was for a tax rate of 3 percent
so there would be development of wind. Two companies
developed wind farms with that incentive. Due to
inflation, the rate was lowered to 1.5 percent. The
committee was informed that this rate competes with
other states as well. Lowering the 3 percent wind farms
to 1.5 percent would not provide an incentive with
respect to those wind farms already developed and
would reduce the tax base in the counties with those
wind farms and raise the taxes on other property owners
in the county. Lowering the taxes before wind
development occurs does not affect a county because
the county is not losing anything. The power purchase
agreement language was removed because some
owners of turbines were starting to use the power, so
there was not any power purchase agreement. Power
purchase agreements are generally from 20 years to
25 years in length.

Permanent Sales and Use Tax Exemption for Wind-
Powered Facility

The committee considered a bill draft to make
permanent the sales and use tax exemption for materials
used in the construction or expansion of a wind-powered
facility. The exemption applied to the equipment on the
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tower. At present, areas of energy other than wind have
a permanent exemption.

Income Tax Credit for Renewable Energy Extended
Until 2015

The committee considered a bill draft to extend the
15 percent income tax credit for the installation of
geothermal, solar, wind, or biomass energy devices from
an end date of January 1, 2011, to an end date of
January 1, 2015, allow a credit carryover of 10 years,
and limit the sale of unused credits to these credits
earned before January 1, 2011. The credit is a
5 percent credit for three years and is 15 percent in total.
The committee was informed that the 2015 sunset was
chosen as the time by which these industries need to be
weaned from incentives. The committee was informed
that the sunset is seven years away and it takes five
years to move a project through the Midwest ISO queue.

Under the bill draft, a generator of a credit can sell
the credit in a power purchase agreement or to any
taxpayer that constructs or expands an electricity
transmission line. This is capped at $3 million per
biennium. As such, the credit was meant to encourage
transmission. The committee was informed that this is
not the best way to encourage transmission. The only
other tax credit that is salable is the research and
development tax credit.

The committee was informed that the fiscal impact of
this bill draft was beyond the 2007-09 biennium and the
fiscal impact for the 2009-11 biennium is zero. Further
fiscal information could not be provided because at least
five corporations had not taken advantage of this tax
credit in 2006 and at least five corporations are needed
for the Tax Department to release information.

The committee amended the bill draft to change the
date after which tax credits may be carried over for
10 years. The date was changed from December 31,
2008, to September 30, 2008. The date was changed
so that Otter Tail Power Company would have the longer
carryover for the Ashtabula wind project in Barnes
County which will be completed before December 31,
2008. The company did not want to stall the project until
after that date because the company wanted to be
assured of receiving federal production tax credits that
were scheduled to expire before December 31, 2008.
The committee was informed that any decrease in the
price of wind is passed on to the customers.

Oil Extraction Tax Exemption for Tertiary Recovery
Extended to Unlimited Duration

The committee considered, but does not recommend,
a bill draft that would have extended the oil extraction tax
exemption for tertiary recovery projects from 10 years
from the date of incremental production to an unlimited
duration. There are three means of tertiary recovery--by
natural gas, by high air pressure, and by carbon dioxide.
The first two are being used and developed without an
incentive. The committee was informed that the bill draft
was intended to benefit the lignite industry by
incentivizing the capture of carbon dioxide so the carbon
dioxide has a use--tertiary oil recovery. However, the bill



draft was not limited to tertiary recovery by carbon
dioxide.

The committee considered a bill draft to extend the oil
extraction tax exemption for tertiary recovery projects
using carbon dioxide from 10 years from the date of
incremental production to an unlimited duration. The
committee was informed that carbon dioxide is not being
used for enhanced oil recovery in this state but is being
used in Canada. There is not any additional carbon
dioxide in this state because all available carbon dioxide
is being shipped to Canada. By removing the expiration
date on the tax exemption, the bill draft would extend the
lives of carbon dioxide projects and reassure carbon
dioxide suppliers when determining whether to make
capital investments. There are opportunities for carbon
dioxide capture at the Antelope Valley Station and
certain ethanol plants. The committee was informed that
there will be legislation introduced next legislative
session to provide an incentive to turn a tertiary oil
recovery project into a carbon sequestration project.

Sales and Use Tax and Severance Tax Exemptions
for Beneficiated Coal

The committee considered a bill draft to include a
power plant that uses beneficiated coal--coal with
improved physical, environmental, or combustion
qualities--within the sales and use tax exemption and
include a severance tax exemption on coal purchased
for coal beneficiation which is used in an agricultural
commodity processing facility. The severance tax
exemption is for coal and beneficiated coal used in
agricultural commodity processing facilities. The
agricultural commodity processing facilities are buildings,
structures, fixtures, and improvements used or operated
primarily for the procession or production of marketable
products from agricultural commodities. Current law
applies the exemption to coal used in agricultural
procession or sugar beet plants. This makes the
language in the sales tax statute and coal severance tax
statute similar.

Extension of Coal Conversion Tax Exemption for
Beneficiated Coal for Repowering

The committee considered a bill draft to extend the
coal conversion tax exemption for repowering to include
an electrical generating unit that uses beneficiated coal.
The bill draft limited the repowering exemption to units
that complete repowering. Current law provides a
five-year exemption from the state portion of the coal
conversion tax for the plant and an optional exemption
from the county's portion of the tax for the plant, even if
only one of the plant's units has been repowered. The
bill draft limited the exemption to the repowered unit.

Energy Conservation and Efficiency Standards for
Buildings

The committee considered, but does not recommend,
a bill draft that would have required the Division of
Community Services to adopt rules for construction
standards for public buildings that are consistent with or
exceed the silver building rating of the Leadership in
Energy and Environmental Design (LEED) rating system

135

for new commercial construction and major renovation
projects. The bill draft would have applied to new
buildings in excess of $5 million and for the extension of
an existing structure in excess of $2 million. The bill
draft would have provided for an exemption from the
construction standards if the cost of compliance
significantly outweighed the benefits. The bill draft was
based on laws adopted in Washington and Connecticut.

The committee considered, but does not recommend,
a bill draft that would have required the Division of
Community Services to adopt rules for construction
standards for public buildings that are consistent with or
exceed the silver building rating of the LEED rating
system for new commercial construction and major
renovation projects. The bill draft would have applied to
new buildings in excess of $2,000,000 and for the
extension of an existing structure in excess of $500,000.
The bill draft would have provided for an exemption from
the construction standards if the cost of compliance
significantly outweighed the benefits.

The committee was informed that the LEED
standards of certified, silver, gold, and platinum address
issues beyond energy efficiency--enhanced
sustainability and the use of renewable resources. A
2004 United States General Services Administration
study found that the hard costs of the silver LEED
standard were up to $9.57 per square foot. The soft
costs were $.41 to $.55 per square foot. The committee
was informed that sustainability does not necessarily
reduce costs over time.

The committee was informed that the certification
costs can be as high as $80,000. The committee was
informed that some political subdivisions build to high
standards, but do not certify in order to save money.

The committee considered, but does not recommend,
a bill draft that would have required the 2006
International Energy Conservation Code standards for
energy conservation in any new building construction.
Current law refers to an energy code based on the 1993
model code, which is discretionary for local jurisdictions.
The committee was informed that the 2006 version is the
current nationally accepted version and the adoption of
this version would bring this state into compliance with
federal law. However, federal law does not have a
penalty for noncompliance. The committee was
informed that the upfront costs are higher with efficiency
standards, but over time efficiency standards are the
most cost-effective. The energy standards in the bill
draft would have been shown to repay the upfront costs
in 2.4 years for a commercial building and 3.9 years for a
residential building.

The committee received testimony on concerns with
imposing energy standards. The committee was
informed that most builders would want guidance with
the new standard. The energy standards are written for
engineers and architects and may be difficult to
understand by residential builders. The Office of
Renewable Energy and Energy Efficiency would provide
training on the energy code. Although the bill might
affect affordable housing, the return on investment
occurs in a relatively short time considering the life of
homes, businesses, and especially public buildings.



Another concern was enforcement in rural areas. It was
suggested that enforcement could be achieved through
a joint powers agreement with a larger city or through a
contract with an engineer.

The committee was informed that there would not be
any additional costs for residential buildings because
these buildings are already being built to or exceeding
the energy standards. The additional cost may occur
with some smaller commercial buildings. The main
areas of deficiency are windows, walls, and controls.
The energy standards require advanced controls,
instead of a simple thermostat, to control heating and
cooling. State buildings are built to the Energy Star
rating, which exceeds the energy standards in the bill
draft.

The committee considered, but does not recommend,
a bill draft that would have required local jurisdictions,
including jurisdictions operating under a home rule
charter, to enforce the 2006 International Energy
Conservation Code standards for energy conservation in
any new commercial building and would have allowed a
local jurisdiction to enforce the standards for residential
building.

Committee discussion noted that the idea for
efficiency standards started in the committee with
applying higher standards to public buildings due to the
long life of the buildings and potential savings over the
long term. In addition, the mandate on local jurisdictions
would send the message that the state does not trust
local governments to make reasonable decisions.

Sales and Use Tax Exemption for Construction of
Natural Gas System for Gas Collected From Oil
Wells

The committee considered a bill draft to include
within the sales and use tax exemption for the
construction or expansion of a system used to
compress, process, gather, or refine gas from an oil well,
rather than only a gas well, and provide for a certificate
of qualification for the exemption from the Tax
Commissioner. The bill draft addressed House Bill
No. 1462 (2007), which incentivized gas gathering. The
2007 legislation did not by definition include the oil wells
that produce under 50 percent gas, which some
committee members thought were included. The bill
draft included gas gathered from all oil wells.

Construction and Gathering Pipelines Excluded
From Public Service Commission Siting Jurisdiction
The committee considered a bill draft to change the
definition of construction to exclude from the siting
jurisdiction of the Public Service Commission
construction conducted wholly within land for which a
utility has previously obtained a certificate of site
compatibility or a route permit from the commission and
to exclude actions conducted wholly within land on which
is located an energy conversion facility or transmission
facility that was constructed before April 9, 1975. |In
addition, the bill draft changed the definition of certain
pipelines to exclude from the siting jurisdiction of the
Public Service Commission pipelines with an inside
diameter of four inches or less or a length of one mile or
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less and gathering pipelines as defined by federal law.
The committee was informed that the small and short
pipelines are not "transmission" facilities.

Although not a legislative proposal from the Energy
Policy Commission, the commission identified this area
as an area for future legislative change. The bill draft
will save the industry resources in siting a pipeline.

Shortened Time for Designation of a Transmission
Facility Route

The committee considered a bill draft to reduce the
time allowed for the Public Service Commission to
designate the route for a transmission facility from
six months to three months after receiving the
application.

The Public Service Commission testified against the
bill draft. = The committee was informed that the
commission acts in a timely manner at present. There
are statutory requirements for public hearings in the
siting process that take time beyond the decisionmaking
process.

Committee discussion noted that three months is a
long enough time to make a decision and the longer the
process takes, the higher the cost of the project.

Recommendations

The committee recommends Senate Bill No. 2031 to
extend the reduction in taxable value from 3 percent to
1.5 percent of assessed value for a centrally assessed
wind turbine electric generation unit with a nameplate
generation capacity of 100 kilowatts or more from
January 1, 2011, to January 1, 2015.

The committee recommends Senate Bill No. 2032 to
make permanent the sales and use tax exemption for
materials used in the construction or expansion of a
wind-powered facility.

The committee recommends Senate Bill No. 2033 to
extend the 15 percent income tax credit for the
installation of geothermal, solar, wind, or biomass
energy devices from an end date of January 1, 2011, to
an end date of January 1, 2015, allow a credit carryover
of 10 years, and limit the sale of unused credits to the
credits earned before January 1, 2011.

The committee recommends Senate Bill No. 2034 to
extend the oil extraction tax exemption for tertiary
recovery projects using carbon dioxide from 10 years
from the date of incremental production to an unlimited
duration.

The committee recommends Senate Bill No. 2035 to
include a power plant that uses beneficiated coal within
the sales and use tax exemption and includes a
severance tax exemption on coal purchased for coal
beneficiation which is used in an agricultural commodity
processing facility. The severance tax exemption is for
coal and beneficiated coal used in agricultural
commodity processing facilities.

The committee recommends Senate Bill No. 2036 to
extend the coal conversion tax exemption for repowering
to include an electrical generating unit that uses
beneficiated coal.  The bill limits the repowering
extension to units that complete repowering. The



current exemption is applied to electrical generating
plants.

The committee recommends Senate Bill No. 2037 to
include within the sales and use tax exemption the
construction or expansion of a system used to
compress, process, gather, or refine gas from an oil well,
rather than only a gas well, and provides for a certificate
of qualification for the exemption from the Tax
Commissioner.

The committee recommends House Bill No. 1032 to
exclude from the siting jurisdiction of the Public Service
Commission construction conducted wholly within land
for which a utility previously has obtained a certificate of
site compatibility or a route permit from the commission
and to exclude actions conducted wholly within land on
which is located an energy conversion facility or
transmission facility that was constructed before April 9,
1975. In addition, the bill excludes from the siting
jurisdiction of the Public Service Commission pipelines
with an inside diameter of four inches or less or a length
of one mile or less or gathering pipelines as defined by
federal law.

The committee recommends House Bill No. 1033 to
reduce the time allowed for the Public Service
Commission to designate the route for a transmission
facility from six months to three months after receiving
the application.

SITING AND DECOMMISSIONING OF

COMMERCIAL WIND FARMS STUDY

As introduced, House Bill No. 1456 (2007) required
the Public Service Commission to conduct the study of
the siting and decommissioning of commercial wind
farms. The legislative history reveals that two of the
reasons for changing the responsibility for the study from
the Public Service Commission to the Legislative Council
were budgetary concerns of the Public Service
Commission and the Legislative Assembly being the
policymaking branch of government. The main issue
discussed in the legislative history was at what level
siting should be within the jurisdiction of the Public
Service Commission; so much so that the House Natural
Resources Committee considered an amendment
reducing the threshold for Public Service Commission
jurisdiction over siting from 100 megawatts to
50 megawatts.

The impetus for the bill came from a wind farm in
Spring Valley Township in Dickey County. Because the
facility was below the threshold for Public Service
Commission jurisdiction and the county did not have or
make zoning regulations, the township was forced to
make zoning regulations for the siting of a wind farm.

Other Law and Legislation

A major piece of legislation affecting siting and
decommissioning approved during the 2007 Legislative
Assembly was House Bill No. 1317. House Bill No. 1317
allows the Public Service Commission to adopt rules
governing the decommissioning of a commercial wind
energy conversion facility. The bill provides that the
rules may address:

e The anticipated life of the project.
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o The established decommissioning cost in current

dollars.

e The method and schedule for updating the cost of

decommissioning and restoration.

e The method of ensuring that funds will

available for decommissioning and restoration.

e The anticipated manner in which projects will be

decommissioned and the site restored.

In addition, the bill reduces the taxable valuation of a
centrally assessed wind turbine electric generation unit
with a nameplate capacity of 100 kilowatts or more from
3 percent to 1.5 percent of assessed value Iif
construction of the unit is completed after June 30, 2007,
and before January 1, 2011. The dates were changed in
House Bill No. 1018 (2007) to allow the reduced taxation
for the construction of a unit completed after June 30,
2006, and before January 1, 2011.

Current law relating to wind energy conversion siting
is contained in NDCC Chapter 49-22, which relates to
the siting of any energy conversion and transmission
facility that meets the criteria of the chapter. Under
Section 49-22-03, to be an energy conversion facility,
the plant must be designed for or capable of generating
100,000 kilowatts or more of electricity. House Bill
No. 1283 (2005) increased the threshold of an energy
conversion facility from a facility that generates
50,000 kilowatts or more of electricity to a facility that
generates 100,000 kilowatts of electricity. Siting that is
not within the jurisdiction of the Public Service
Commission falls within the zoning jurisdiction of
counties and townships. Generally, the county has
zoning jurisdiction unless there is an organized township
with zoning regulations.

Once the |jurisdiction of the Public Service
Commission is engaged under NDCC Chapter 49-22, a
utility needs a certificate of site compatibility from the
Public Service Commission under Section 49-22-07.
The procedure to receive this certificate begins with a
letter of intent from the utility to the commission followed
by an application for a certificate under Section
49-22-08. The application requires information on the
facility, including the environmental impact of the facility,
the need for the facility, a comprehensive analysis
supporting why the location is best-suited for this facility,
mitigative measures for foreseen adverse impacts, and
other information. There are a number of statutory
factors under Section 49-22-09 which the commission
must consider when evaluating and designating sites.

After notice and a public hearing, the commission
may designate a site for the proposed facility. Under
NDCC Section 49-22-13, the commission must hold
public hearings in the county in which any site is
proposed to be located. Under Section 49-22-16, the
issuance of a certification of site compatibility is the sole
site approval required to be obtained by the utility.
However, a certificate of site compatibility does not
supersede or preempt any local land use, zoning, or
building rules and a site may not be designated which
violates these rules. In addition, utilities subject to
Chapter 49-22 must obtain state permits required to
construct and operate energy conversion facilities and
must follow the rules of any state agency.

be



Other States

Some states have facility siting guidelines. According
to the American Wind Energy Association, the following
states have the listed thresholds for state jurisdiction:

e Colorado - 2 megawatts.
Connecticut - 1 megawatt.
lowa - 25 megawatts.
Maine - Over 20 acres.
Maryland - 70 megawatts.
Minnesota - 5 megawatts.
Nevada - 150 kilowatts.
New Hampshire - 30 megawatts.
New York - 80 megawatts.
Ohio - 50 megawatts.
Oregon - 105 megawatts.
South Dakota - 100 megawatts.
Vermont - All.
Washington - 350 megawatts.
Wisconsin - 100 megawatts.

Testimony and Discussion

The committee received updates throughout the
interim from the Public Service Commission on the
activities of the commission. In particular, the committee
monitored the siting of new wind farms and the
decommissioning rules adopted by the commission.

The committee was informed that the Public Service
Commission adopted decommissioning rules. The rules
are retroactive and exempt wind farms that are under
500 kilowatts. These are typically the type of towers that
are privately owned. Basically, the commission has
jurisdiction over the decommissioning of all commercial
wind facilities.  The rules provide for a financial
mechanism that satisfies the commission that the
decommissioning process will be completed. The rules
require a decommissioning plan that will include
information so the site will be restored. The rules do not
require the land to be restored to the same topography
but do contain enough latitude so the site can be
improved on decommissioning. The rules require cables
to be buried at least 24 inches under the soil.
Committee discussion expressed concern over this
depth because, although the wires are not live, some
farming processes go deeper than 24 inches. In
addition, a wire that is 24 inches under the ground could
be within 24 inches of the surface years later because of
erosion. The committee was informed, however, that it
is the regular practice to bury wires 24 inches in this
State.

The committee was informed that there are
commonalities among states, but states differ in the
scope of guidelines and in primary jurisdiction for siting
decisions. In some states, siting authority rests with a
local branch of government, while in other states,
primary siting authority rests at the state level. When
primary siting authority rests at the state level, a variety

of agencies may be involved, including state
environmental protection agencies, departments of
transportation, economic development entities, and

public utilities regulation.  Siting approvals for wind
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facilities vary significantly by state and these processes
fall into five main categories:

1. Mandatory, state-level wind siting statutes.

2. Voluntary guidelines for siting within states.

3. Model ordinances for local governments to
apply.
Local government siting rules.
Voluntary checklists and resources for local
governments to recommend.

The committee received information on this state’s
siting rules. If a wind farm has fewer than
100 megawatts, siting is done by local government.
There is no secondary authority with the Public Service
Commission. If there is siting authority with the
commission, there is decommissioning authority as part
of the siting authority.

The committee was informed that problems exist
whenever a new industry comes into the state and it was
argued that the state needs to set standards for wind
tower siting, especially as to setbacks. The industry
standard is five rotor blade diameters from the property
line as the prevailing winds blow and three rotor blade
diameters otherwise. Without this standard, first-come,
first-served is the rule and it was argued that this is not
fair when two adjacent wind farms begin a project at
about the same time.

The committee received testimony in favor of the
state regulation that includes the industry standard for
setbacks--the Minnesota law. The reason for setbacks
is because the wind wake extends downwind up to
8 times to 11 times the turbine rotor diameter. It was
argued that wind should be treated like oil and gas
wells--as a shared resource--because the property
owner affected by a wind wake has a property interest in
the wind. The committee received information on wind
resource-based compensation for cooperative
development. Under this plan, the landowner hosting
the turbine would receive 25 percent of the turbine
payment and the remainder would be allocated in
proportion to the percentage of wind wake affecting each
landowner's property.

The committee was informed that state setbacks
would prevent competition among counties for wind
projects. In addition, the uniformity would provide for the
orderly and consistent development for a new industry.
In addition, it would be easier for companies building
wind towers. Committee discussion noted that lowering
the threshold for Public Service Commission jurisdiction
would make this state not competitive with South
Dakota. In addition, a lowered threshold would take
power away from local government. The committee was
informed, however, that the regulation of wind farms by
local government can be a burden and the focus should
be on protecting landowners.

The committee received testimony against strict
setback requirements. A strict setback requirement
could prevent a viable wind farm due to an area in which
a wind farm is not viable. Because of the prairie geology
in this state, there could be a high point ideal for a wind
tower within the setback of a low point that would not
ever have a wind tower built on it.

4,
5.



The committee reviewed the effect of wind farms on
wildlife. In particular, the committee received testimony
on the effect of wind farms on birds. The committee was
informed that there has been a high level of decline of
birds in native grasslands. A direct impact is the
collision of birds with rotor blades. An indirect impact is
habitat fragmentation. Roads for wind farms placed on
native prairies increase predation and brood parasitism.
Another indirect impact is that hunting is not allowed
around wind towers and people do not engage in birding.

The committee was informed that the Northern Plains
Wind Energy Forum is promoting wind power and
safeguarding wildlife through voluntary guidelines. The
guidelines have been drafted with involvement of the
major wind power developers in this state. The
committee was informed that the concern is not with
these companies but with companies that may be more
motivated to develop sensitive areas without a concern
for wildlife. It was argued that there may need to be
incentives for companies to follow the guidelines. In
addition, there may need to be an incentive to not
develop wind power in areas with good wind and great
habitat.

NORTH DAKOTA TRANSMISSION

AUTHORITY REPORT

The North Dakota Transmission Authority provided a
written report entitled North Dakota Transmission
Authority:  Annual Report - July 1, 2007 to June 30,
2008. The North Dakota Transmission Authority has
been working with the Energy Policy Commission, the
North Dakota Public Service Commission, the Minnesota
Public Utilities Commission, the Midwest I1SO, the Upper
Great Plains Transmission Coalition, the congressional
delegation, and other interested parties to develop and
promote transmission in this state. A major issue for the
North Dakota Transmission Authority is to have federal
tax exemption for bonds issued by the authority so that
the bonds are competitive with other bonds. Another
major issue addressed by the North Dakota
Transmission Authority has been the treatment by the
Minnesota Public Utilities Commission of North Dakota
coal energy. The authority has been monitoring and
providing comment to the commission and legislative
leaders in Minnesota.

NORTH DAKOTA PIPELINE

AUTHORITY REPORT

The committee received a biennial report from the
North Dakota Pipeline Authority on its activities. The
committee received updates as to the authority's
activities throughout the interim and received the North
Dakota Pipeline Authority Annual Report April 11,
2007-June 30, 2008. The committee was informed that
North Dakota Port Services near Minot has begun to
accept crude shipments at an initial capacity of 30,000
barrels a day for shipment by railcar. There is a capacity
of 25,000 barrels a day for oil to move by pipeline into
Minot but not out of Minot. The capacity may be used by
Port Services to reduce truck traffic. The rail
transportation from Minot should meet the production of
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crude oil until the Enbridge Phase VI expansion is
completed in 2010. Even after the 2010 expansion, the
railcar transport will be needed or there will need to be a
new pipeline. Transporting oil by rail costs more than by
pipeline, and if there is enough oil, the economics dictate
that a pipeline be built.

The committee received information on the Enbridge
Pipeline. The Phase VI project is an update of pump
facilities. This phase will reach the maximum capacity
for the pipeline and increase export capacity by 51,600
barrels per day.

The committee received information on natural gas
pipelines. The committee was informed that there is
export capacity on the Northern Border Pipeline for
natural gas. Generally, there needs to be processing of
natural gas before it may be placed in a pipeline. One
exception is the Alliance Pipeline that transports
unprocessed gas to Chicago for processing.

DEPARTMENT OF COMMERCE'S

ENERGY POLICY COMMITTEE REPORT

The Energy Policy Commission met jointly with the
Energy Development and Transmission Committee to
review the work of the Energy Policy Commission. The
Energy Policy Commission presented a final report
containing 21 goals, 40 policy recommendations, and
98 action points. The Energy Policy Commission was
unanimous in its findings, and of the 98 action points,
8 were for state legislative action for which legislative
proposals were drafted. These action points were
categorized as Category 1. Category 2 action points
were intended to be addressed between the issuance of
the report and the end of the legislative session.
Category 3 action points were intended to be addressed
after the legislative session, some through legislatively
sanctioned studies.

The Energy Development and Transmission
Committee focused on these eight Category 1 action
points:

o Extend the 1.5 percent reduction of taxable value

for wind generating units until 2015.

e Make permanent the sales and use tax exemption
for building materials, production equipment, and
other tangible personal property used in the
construction of a wind tower facility.

e Extend the 15 percent investment tax credit on the
cost associated with installing a wind, biomass,
geothermal, or solar energy device until 2015 and
extend the income tax credit carryforward from
5 years to 10 years.

e Make permanent the tertiary extraction tax
exemption on all projects using carbon dioxide for
enhanced oil recovery.

e Amend the current coal severance tax exemption
to include beneficiated coal that ultimately is used
in North Dakota agricultural commodity
processing facilities and amend the definition of
coal to address changes in the uses of coal.

e Address tax issues for repowering generation
facilities due to new environmental changes and



amend the definition of coal to address changes in
the uses of coal.

o Create a state energy building code.

e Clarify the sales tax exemption created in House
Bill No. 1462 (2007) to include gas gathering
systems from oil wells.

The Energy Policy Commission also reported on
other action points under the topics of wind,
transmission, lignite, ethanol, biodiesel, biomass, energy
efficiency, refining, oil and gas, natural gas processing
and petroleum marketing, infrastructure, workforce, and
solar, geothermal, hydrogen, and hydro power. Each
topic in the report listed the opportunities, challenges,
goals, and policy recommendations. As for wind, the
Energy Policy Commission urged that boundary issues
and property owner's rights in relation to wind towers
and wind wakes be addressed. The Energy Policy
Commission also urged that there should be a wind
taxation study to find a new method of taxing wind farms
so that each wind farm would be taxed the same. South
Dakota has recently changed from a property tax system
to a production tax and Minnesota does not use a
property tax.

As for oil and gas, the Energy Policy Commission
suggested that a flatter extraction tax structure would
make budgeting and planning easier for both the
industry and the state. The present rates range from
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5 percent to 11.5 percent and a range from 7 percent to
9.5 percent was proposed.

EMERGENCY SERVICES
COMMUNICATIONS COORDINATING

COMMITTEE REPORT

The committee received the report from the
Emergency Services Communications Coordinating
Committee on the uses of assessed communications
services fee revenue and recommended changes to the
operating  standards for emergency  services
communications. The committee was informed that
some counties are saving for the future while negatively
spending to operate a public safety answering point.
The committee was informed that there are a number of
duplications in technology around the state--one reverse
911 system could handle the whole state. In addition,
the computer-aided dispatch system in Fargo could be
the backbone for the entire state. Committee discussion
noted that there is no incentive for the sharing of
technology and there is local resistance to sharing which
results in duplication. It was argued that there is no
reason for saving for shared equipment. The committee
was informed that there was some sharing and there are
technological problems crossing the local access
transport line.



HIGHER EDUCATION COMMITTEE

The Higher Education Committee was assigned the
following responsibilities:

1. Section 23 of House Bill No. 1003 (2007)
directed a study of the means by which the North
Dakota University System can contribute to
developing and attracting the human capital to
meet North Dakota's economic and workforce
needs, including ways to increase postsecondary
access, improve the quality of education, contain
costs, and other means, including productivity, to
maximize the usage of the University System in
meeting the human capital needs of the state.
The study was to include a review of policy
recommendations that address the
postsecondary delivery system, including the mix
of institutions, educational attainment gaps,
degree production gaps, recruitment and
retention of students, and workforce training
needs. The study was also to review the impact
of the state's changing demographics on the
University System's long-term financing plan.

. Section 14 of Senate Bill No. 2013 (2007)
directed a study of the provision of services to
children and adults who are deaf or hearing-
impaired, including the role of the North Dakota
School for the Deaf in the provision of
educational rehabilitative services, the short-term
and long-term viability of existing state facilities,
and alternative approaches that might enhance
the scope and breadth of service availability.
Section 23 of House Bill No. 1018 (2007)
provided that the Legislative Council receive a
report from the State Board of Higher Education
regarding the status of the implementation of
services from CCbenefits, Inc.

Committee members were Representatives Ken
Svedjan (Chairman), Lois Delmore, Kathy Hawken,
RaeAnn G. Kelsch, Matthew M. Klein, Bob Martinson,
Jasper Schneider, Bob Skarphol, John D. Wall, and
Clark Williams and Senators Ray Holmberg, Karen K.
Krebsbach, Elroy N. Lindaas, Dave Nething, Dave
Oehlke, Tracy Potter, and Larry J. Robinson.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2008. The Council accepted the report for
submission to the 61% Legislative Assembly.

BACKGROUND

The University System consists of 11 institutions
under the control of the State Board of Higher Education
and served approximately 59,387 students (headcount
enroliment) during the 2006-07 academic year. Total
appropriations provided by the 2007 Legislative
Assembly for higher education institutions, including the
University System office, totaled $634,069,325, of which
$468,649,624 was from the general fund, including block
grant appropriations to each of the higher education
institutions for operations and capital assets and
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$165,419,701  from  special  funds,
$159,134,435 for capital projects.

The legislative appropriations for the 11 institutions,
the University System office, and the North Dakota
Forest Service include funding for 2,136.59 full-time
equivalent (FTE) general fund positions for the 2007-09
biennium. Pursuant to North Dakota Century Code
(NDCC) Section 15-10-12, tuition and fees are not
specifically appropriated by the Legislative Assembly as
statutory authority is provided for the continuing
appropriation of these funds.

including

PREVIOUS LEGISLATIVE
HIGHER EDUCATION STUDIES

AND RELATED LEGISLATION
Since 1999 the Legislative Council has established a
Higher Education Committee each interim. These
committees have reviewed higher education funding,
expectations of the University System, and
accountability and reporting measures for the University
System. The committees have gathered input through
the use of the Higher Education Roundtable, which
consists of members of the Higher Education Committee
and representatives from the State Board of Higher
Education, business and industry, the executive branch,
and higher education institutions, including tribal and
private colleges. The Higher Education Roundtable
process consists of small discussion groups, which are
used to provide recommendations to the entire
roundtable. The table below summarizes the meeting
dates of the Higher Education Roundtable from the

1999-2000 interim through the 2005-06 interim:

Interim Meeting Dates
1999-2000 |[September 28-29, 1999 (Jamestown)

October 29, 1999 (Carrington)
April 19, 2000 (Rugby)

2001-02  |July 18, 2001 (Mandan)
June 12, 2002 (Bismarck)

2003-04  [October 21, 2003 (Bismarck)
June 15, 2004 (Bismarck)

2005-06  |February 15, 2006 (Bismarck)

For each interim since 1999-2000, the Higher

Education Committee has recommended a number of
bills for consideration by the Legislative Assembly. The
bills approved by each Legislative Assembly have
included the following provisions:

1. Provide continuing appropriation authority for
higher education institutions' special revenue
funds, including tuition, through the end of the
next biennium.

Require the budget request for the University
System to include budget estimates for block
grants for a base funding component and for an
initiative funding component and a budget
estimate for an asset funding component, and
require the appropriation for the University
System to include block grants for a base
funding appropriation and for an initiative funding




appropriation and an appropriation for asset
funding through the end of the next biennium.
Authorize the University System to continue or
carry over at the end of the biennium unspent
general fund appropriations through the end of
the next biennium.

In addition to the recommended bills, several interim
Higher Education Committees have recommended
performance and accountability measures for the
University System performance and accountability report
required pursuant to NDCC Section 15-10-14.2.

3.

HIGHER EDUCATION STUDY

Section 23 of House Bill No. 1003 (2007) directed a
study of the higher education system. To assist in the
study, the committee retained the consulting services of
Mr. Dennis Jones, President, National Center for Higher
Education Management Systems, to review higher
education policy areas. As part of the study, the
committee:

e Convened a higher education policy summit on
September 26-27, 2007, which consisted of
Higher Education Committee members and
representatives of the State Board of Higher
Education, the University System office, the
University System higher education institutions,
private and tribal colleges, state government, and
the private sector.

e Held a joint meeting with the interim Workforce
and Education Committees on June 24, 2008.
The joint meeting was to allow each of the
committees to share activities being conducted as
they relate to the development of the state's
workforce.

e Convened the Higher Education Roundtable,
consisting of the 17 members of the Higher
Education Committee and 50 representatives from
the State Board of Higher Education, business
and industry, higher education institutions, and the
executive branch, on October 8, 2008, to discuss
higher education in North Dakota and
recommendations for action by the Legislative
Assembly, the University System, the executive
branch, and the private sector.

Committee Findings
The committee conducted a review of major higher
education policy areas. The following is a description of
committee findings in each of the policy areas:

Education Attainment
Major findings relating to education attainment in
North Dakota include:

¢ North Dakota is close to the national average for
the percentage of adults aged 25 to 64 with a
bachelor's degree.

e North Dakota ranks high in the percentage of
adults with a high school diploma and an
associate's degree, but the state ranks low in the
percentage of adults with a bachelor's degree or
higher. The following is a summary of North
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Dakota's education attainment, including national
ranking:
North Dakota's
Education Attainment National
(Adults Aged 25 to 64) Percentage | Ranking
High school diploma 94.1% 1*
Associate's degree 13.2% 1*
Bachelor's degree 29.2%| 19"
Graduate or professional degree 7.6%| 43°

e The following is a summary of the percentage of
adults with an associate's degree or higher by age
group for North Dakota, the United States, and
other leading countries:

Adults | Adults | Adults | Adults
Aged Aged Aged Aged

25t0 34 | 35t0 44 | 45t0 54 | 55 to 64
North Dakota 47.3% 43.1% 43.0% 33.8%
United States 39.0% 39.4% 40.7% 36.2%
Canada 53.3% 47.0% 41.4% 34.5%
Japan 51.6% 45.1% 32.7% 19.2%
Korea 49.1% 33.5% 16.4% 9.7%
Sweden 42.3% 35.7% 32.9% 27.3%
Belgium 40.7% 35.7% 32.9% 27.3%
Ireland 40.4% 28.9% 21.5% 23.2%
Norway 39.2% 34.1% 29.4% 23.2%

e The percentage of North Dakota's population
aged 18 to 24 without a high school diploma is
11.9 percent, less than the national average of
19.6 percent.

e The number of high school graduates in North
Dakota is projected to decrease from 8,931 in
2000-01 to 5,552 in 2017-18.

e North Dakota's three-year graduation rate at two-
year colleges is 34.1 percent, exceeding the
national average of 29.3 percent.

e North Dakota's six-year graduation rate at four-
year colleges is 49.4 percent, less than the
national average of 55.8 percent.

e North Dakota's difference in median earnings
between a high school diploma and a bachelor's
degree is $10,192, one-half of the national
average difference of $20,384.

Student Preparation

The committee received information regarding
activities designed to prepare students for college. The
committee learned the following regarding student
preparation:

e The State Board of Public School Education,
State Board of Higher Education, Education
Standards and Practices Board, and State Board
for Career and Technical Education are working to
align high school curriculums with college
entrance requirements. The boards have
considered implementing the American College
Test (ACT) Educational Planning and Assessment

System to assess student achievement in
grades 8, 10, and 12.
e The state may consider participating in the

American Diploma Project Network--a coalition of
30 states dedicated to aligning kindergarten
through grade 12 curriculum, standards,



assessments, and accountability policies with the
demands of higher education and the workforce.
The network states will:
Align high school standards and assessments
with the knowledge and skills required for
success after high school.

Require all high school graduates to take
challenging courses that actually prepare them
for life after high school.

Streamline the assessment system so that the
tests students take in high school also can
serve as readiness tests for college and work.

Hold high schools accountable for graduating
students who are not ready for college or
careers and hold higher education institutions
accountable for students' success once
enrolled.
The University System established Project Vital
Link in November 2002 to attract more high
school students to University System higher
education institutions. Under the project, campus
recruitment efforts are supplemented by mailing
information about the University System, including
admission requirements, directly to high school
students at their homes and by providing other
information to students through their middle
school and high school counselors.
Policies of the State Board of Higher Education
require all students to complete the ACT or the
Scholastic Aptitude Test prior to attending a state
higher education institution. In addition, some
institutions use additional tests for the placement
of students in higher education courses.
Concern was expressed by committee members
regarding the number of assessments being
utilized. Discussion indicated it may be beneficial
to review the assessments currently in use and
develop policies to standardize the assessments.

Student Retention and Completion
Major committee findings relating to student retention
and completion include:

For every 100 ninth grade students in North
Dakota:
83 students graduate from high school four
years later.

57 students immediately enter college.

41 students are still enrolled in their second
year of college.

25 students graduate with either an associate's

degree within three years or a bachelor's

degree within six years.
The 2007 Legislative Assembly established a
Statewide Longitudinal Data System Committee
responsible for developing a proposal and budget
for a statewide longitudinal data system to monitor
students from kindergarten through grade 12 to
higher education and to the workforce.
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The State College of Science is in the process of
implementing a program to assist students who
are not accepted into North Dakota State
University. Under the program, students not
accepted into North Dakota State University may
enroll into the State College of Science and be
provided a plan to enable the student to reapply
for admission into the university.

Higher education statistics, including those for
student retention and completion, may be
impacted by higher education institutions in other
states. Out-of-state institutions located near the
state border may attract existing North Dakota
students.

Student completion may be influenced by
employers placing a value on education. Student
motivation for completion is related to the financial
benefits of completing an education.

Affordability
The committee received information regarding the

affordability of University System institutions.

Major

committee findings include:

Tuition and fees for the 2005-06 school year at
the University of North Dakota, North Dakota
State University, and Minot State University were
less than their regional counterparts. The
average rates at the other University System four-
year institutions were about the same as their
regional counterparts, and the average two-year
college rate was more than the regional average.
Possible strategies to improve higher education
affordability include:
Ensuring predictable state appropriations.

Ensuring financial aid dollars are targeting the
students with financial need.

Ensuring predictable tuition and fee increases.

Students have access to federal financial aid
resources, including federal Pell grants, federal
Perkins loans, federal subsidized Stafford loans,
and workstudy programs. State financial aid
programs include the state grant program,
scholars program, and Native American
scholarship program. North Dakota ranks low
compared to other states in the amount of state
financial aid provided to students.
Student debt may not consider costs associated
with student lifestyle. In addition, many students
do not earn their degree in the normal program
schedule. The committee learned it may be more
appropriate to measure the cost to attend college
rather than the amount of debt a student
accumulates while attaining a college education.

Accessibility

The committee

learned accessibility of higher

education is affected by geography. Some institutions
enroll most of their students from areas located near
their campus while other institutions attract students
from all areas of the state. Attention needs to be placed
on reviewing the geographic access of institutions as



well as the array of programs available at each
institution.  An educational system should provide
programs in the locations where they are in demand.

The state needs to determine how dependent it
should be on other states for educational programs.
Reciprocity agreements with other states may be more
efficient for providing educational opportunities instead
of the state creating additional programs. It may be
more cost-effective to offer programs at additional
locations by utilizing technology. Efficiency may be
realized by having one large class instead of several
smaller classes.

Contribution to Economic Development and
Workforce Needs

The committee received information regarding the
use of higher education in meeting the economic
development and workforce needs of the state. Major
committee findings include:

e Higher education is a significant part of economic
development.

e The University System should produce graduates
who are educated to meet the needs of the state's
economy.

e The University System should be responsive to
the training needs of the state's employers.

e The research conducted at the state's universities
can be used to contribute to the expansion and
diversification of the state's economy.

e In order to prevent the outmigration of recent
graduates, the state needs to have jobs available.

e The North Dakota Talent Initiative is being used to
develop a comprehensive plan for workforce
training. Goals of the initiative include increasing
the quantity and quality of the workforce and
reducing unemployment rates in areas that are
above the state average.

e Suggestions received to improve economic
development and workforce conditions include:

Link education and jobs to attract and retain a

workforce.

Ensure high school students have an
appropriate education when entering college.
Use assessment tests to determine the

workforce readiness of workers.

Use incentives for students to encourage them
to seek employment in the state.

Provide more information to high school
students regarding careers available in the
state.

Review the ability of state higher education
institutions to recruit students from out of state.

Recognize the importance of lifelong learning

and adult education as components of
workforce issues.
Provide for flexibility in higher education

funding to allow for immediate responses to
workforce needs.

Effectiveness and Efficiency

The committee received information regarding the
University System of Maryland's Effectiveness and
Efficiency Initiative. The committee learned the
University =~ System  of Maryland  experienced
unprecedented challenges during the 2003-04 academic
year, including declining state aid, increasing enrollment
demands, and increasing demands from the private
sector. As a result, the University System of Maryland
developed and launched an Effectiveness and Efficiency
Initiative in the fall of 2004 to achieve savings for
redirection to the system's highest priorities, including
preserving and building the quality of system institutions,
addressing enrollment demands, enhancing the
academic opportunities and services available to
students, and moderating tuition increases.

The first phase of the Effectiveness and Efficiency
Initiative included the following action items to build
capacity to address increasing enrollment demands and
to reduce costs and fund quality:

Action Items to Build Capacity
to Address Increasing
Enrollment Demands

Action Items to Reduce
Costs and Fund Quality

Centralize "shared services,"
such as audit, construction
management, and real estate
development

Leverage the system's buying
power for major commodities to
drive down prices

Increase faculty workload across
the system by 10 percent

Limit the time to degree for most
educational programs to
120 credits

Require students to complete
12 credits outside the traditional
classroom experience, including
online courses and
out-of-classroom learning

Maximize the utilization of the
system's comprehensive
institutions

Streamline student services
functions to eliminate
unnecessary duplication

Review the organizational
structure of special purpose
institutions
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The first phase of the Effectiveness and Efficiency
Initiative resulted in mitigated tuition increases for fiscal
year 2005 and flat tuition rates for fiscal years 2006
through 2008. The University System of Maryland has
experienced $60 million in cost-savings relating to the
first phase of the initiative in fiscal years 2005 through
2008.

The committee received information regarding North
Dakota University System institutions' initiatives for
faculty efficiency and effectiveness. The committee
learned about faculty initiatives relating to workloads,
evaluations, benchmarks, and activities.

System Functioning and Governance

The committee reviewed the process used to select
nominations for the State Board of Higher Education.
The committee learned that Article VIII, Section 6, of the
Constitution of North Dakota provides that the committee
to select nominations for the State Board of Higher
Education consists of the president of the North Dakota
Education Association, the Chief Justice of the Supreme
Court, the Superintendent of Public Instruction, the
President Pro Tempore of the Senate, and the Speaker
of the House of Representatives. The committee, with




approval of four of the five members, forwards three
names to the Governor for the selection of a nomination.
All selections by the Governor are subject to the consent
of a majority of the members-elect of the Senate. In the
event any nomination made by the Governor is not
consented to and confirmed by the Senate, the Governor
shall again nominate a candidate selected from a new
list. The nomination shall be submitted to the Senate for
confirmation and the proceedings shall continue until an
appointee has been confirmed by the Senate or the
session of the Legislative Assembly has adjourned. If a
term expires or a vacancy occurs when the Legislative
Assembly is not in session, the Governor may appoint a
member from a list selected as provided who shall serve
until the opening of the next session of the Legislative
Assembly at which time the appointment must be
certified to the Senate for confirmation. If the appointee
is not confirmed by the 30" legislative day of the
session, the office shall be deemed vacant and the
Governor shall nominate another candidate for the
office. If the Legislative Assembly is in session at any
time within six months prior to the date of the expiration
of the term of any member, the Governor shall nominate
a successor from the selected list within the first 30 days
of the session. Upon confirmation by the Senate, the
successor shall take office at the expiration of the
incumbent's term. No person who has been nominated
and whose nomination the Senate has failed to confirm
is eligible for an interim appointment.

The committee learned that, in general, a legislative
body is prohibited from imposing additional qualifications
upon positions that have qualifications established by
the constitution.

The committee received information regarding the
roles, responsibilities, and orientation of the State Board
of Higher Education. The committee learned that a 2006
State Board of Higher Education task force reviewed the
governance of the University System. The task force
determined there were no changes needed to the
current higher education structure. The committee
learned new members of the board are provided an
orientation session in the University System office that
involves a review of board structure, demographics,
finance, workforce issues, mission, academic affairs,
and student affairs. Board members also have the
opportunity to attend conferences for professional
development.

Higher Education Roundtable

Higher Education Roundtable Task Forces

The Higher Education Roundtable convened four
task forces to develop recommendations in the key
areas of education attainment, accessibility, contribution
to economic development, and workforce needs. Each
task force was chaired by a member of the Legislative
Assembly and reviewed two of the four key areas.

The discussion groups developed by consensus the
following recommendations in the key higher education
areas:

Task Force

Recommendations

Education

attainment Focus on the American Indian subpopulation

their skills and abilities

undecided majors

Teach money management in high schools

system.)
Develop a graduation standard for high school

Market degrees that take less than four years to complete

Prepare students for success by providing tools to assess colleges, programs, and careers that are the best fit for
Expand career advising to send students to college "with a purpose" and develop programs to assist freshmen with

Show how majors can relate to occupational needs (e.g., an art student learning about graphic design)

Use higher education as a coach to assist students to prepare for success
Use higher education to provide feedback to high schools (This could be a role for the statewide longitudinal data

Educate the working age population to the level of the best in the world and consider salary levels paid in the state

Focus efforts at the associate's degree or certificate level to meet state needs (This level also moves students onto
the economic "onramp" and prepares them for higher levels of education.)

Focus on the American Indian population as a major growth segment that will be the state's future workforce
Address the needs of the adult population when developing higher education delivery systems
Implement systematic P-20 career counseling in North Dakota

Accessibility | Develop higher education centers

populations

needed
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Make higher education affordable for all economic backgrounds
Use lifelong learning to promote access to all demographics
Expand online education opportunities, which are important, especially for place-bound students, adults, and other

Create awareness about opportunities--colleges, programs, and jobs--available in the state
Market and communicate with nontraditional students and to targeted geographical areas
Monitor the availability of programs and courses to ensure they are available at the times and places they are




Task Force

Recommendations

Ensure policies and infrastructure are in place to serve older-than-average and other nontraditional students
Continue creative delivery, partnerships, and collaborations

Ensure appropriate financial aid is available

Encourage employer partnerships with higher education for the training and development of employees
Continue to upgrade infrastructure such as the Internet and the Northern Tier Network

Provide an opportunity to allow anyone who wants to go to college the ability to be prepared and have the
opportunity to attend college

Consider addressing accessibility barriers such as economic and financial (e.g., time commitments, job duties, and
family responsibilities) and psychological (e.g., leaving home for the first time, lack of encouragement and
advisement, coming from a small school to a larger school, the stigma of going to a community college, etc.)

Make access financially affordable, especially for online education (The online education cost should not be higher
than on-campus courses.)

Maintain affordability, particularly at community colleges which are low-cost access points
Review higher education funding to support online costs as well as on-campus costs

Maintain efficient pathways between degrees and support partnerships and collaboration which improve statewide
access

Contribution
to economic
development

Raise the skill level of North Dakota's workforce to the highest level

Focus resources to build workforce skills that meet the economic development needs of the state
Provide higher education classes in the workplace

Offer shorter term programs

Expand workforce recruitment efforts to address economic development needs

Provide career and vocational advising in high schools, including:
o Identify career projections for the next five years
¢ Inform students of skills needed to fill jobs
e Assess students' interests and skills using programs such as WorkKeys
e Keep students' goals as a priority

Offer higher level classes in high school

Expand university internships with North Dakota businesses

Further develop opportunities involving centers of excellence

Enhance entrepreneurship opportunities

Develop the ability to immediately respond to workforce needs with new programs and provide financial resources
Conduct regular meetings between the University System and the private sector

Provide tax breaks and opportunities to encourage recent college graduates to remain in the state

Continue the excitement of the research currently being conducted through programs such as the centers of
excellence and the Experimental Program to Stimulate Competitive Research

Research the feasibility of a tax deduction being used as an incentive for businesses to work with universities

Workforce
needs

Develop the ability for higher education to respond rapidly to workforce needs and adjust resource allocations
Allow higher education to continue a relationship with private industry, especially targeted industries

Work with businesses to develop curriculum and programs to meet future workforce needs

Be responsive to workforce needs

Expand internships in partnership with North Dakota businesses

Provide employer feedback to higher education on the skill levels of interns and graduates

Provide an office at each university that allows businesses to communicate directly with the university
Provide more distance education to meet business needs across the state

Provide incentives for students or universities to meet selected workforce needs
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Further Actions Needed

The Higher Education Roundtable received the
following action items for the Legislative Assembly, State
Board of Higher Education, and private sector from
Mr. Jones based on the task force discussions:

Stakeholder Roundtable Assignments

Private
sector

Continue the discussion of job preparedness
assessments

Provide opportunities for student internships

Assess college graduate preparedness to deter-
mine institution program strength

State Board |[Define common  expectations of  student

of Higher preparedness for college

Education Review the missions and roles of institutions to
determine the most effective way to serve the state
Review higher education finance policy

Legislative Define the expectations of the University System

Assembly through accountability measures

Create expectations for a longitudinal database and
provide resources for its development

Higher Education Finance

The committee learned that the Constitution of North
Dakota allows the University System to submit a budget
based on the needs of institutions under its control. The
State Board of Higher Education has the final authority
over what is included in the budget request. Pursuant to
NDCC Sections 54-44.1-04 and 54-44.1-06, budget
requests and appropriations of the University System
must be in a block grant format.

The committee learned that the current long-term
finance plan of the University System compares funding
levels of University System institutions to similar
institutions nationwide, or peer institutions. The plan has
components for base operating funds, capital assets
funds, and incentive funds. A peer comparison funding
method is to provide an objective measurement of the
appropriate level of funding for an institution.

Base Funding

The committee reviewed options for indexes that may
be used in calculating increases in base funding for
higher education. The committee learned the consumer
price index is based on prices paid for food, clothing,
shelter, transportation, and other goods and services
that people buy for day-to-day living. The higher
education price index measures the effects of inflation
on the current operations of higher education institutions.
A majority of higher education costs are salaries and
wages, utilities, and technology. The higher education
cost adjustment calculation is a method of identifying the
cost increases incurred by higher education institutions
similar to the consumer price index and previo