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2007 HOUSE STANDING COMMITTEE MINUTES 

Bill/Resolution No. 1083 

House Appropriations Committee 
Government Operations Division 

D Check here for Conference Committee 

Hearing Date: 1 /16/07 

Recorder Job Number: 1161 

II Committee Clerk Signature 

Minutes: 

Chairman Carlson opened the meeting on House Bill 1083. This is a bill for an Act to amend 

and reenact section 27-03-05 of the North Dakota Century Code, relating to fees charged and 

collected by the clerk of the Supreme Court. 

Sally Holewa, State Court Administrator, spoke in support of the bill. She stated that the bill is 

a result of a hearing that was held over the summer in one of the interim committees that was 

looking at continuing appropriations. The interim committee had asked that the Supreme Court 

bring a bill to eliminate the continuing appropriations for the electronic filing fees. 

Chairman Carlson: And that all it does? 

Sally Holewa: That's all this bill does. We are keeping the fees but they are going to general 

revenue. What we have done is appropriated approximately $3,500 into the printing costs in 

the general budget. 

Representative Thoreson: This is just getting rid of the funds? 

• Sally Holewa: Yes 

Chairman Carlson: The money goes where then? 
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Sally Holewa: The fees collected will go into the general revenue. 

Chairman Carlson: The general revenue of your budget? 

Sally Holewa: No the state general fund. 

Representative Skarphol: When was the $125 amount established? Is the number logical in 

this day and age? 

Sally Holewa: The actual filing fee? I would have to refer that question to Penny. 

Penny Miller: I have been with the court for 18 years and during that time it went from $50 to 

$125. 

Representative Skarphol: Do you feel the fee is sufficient to cover the costs associated with 

what you do? 

, Penny Miller: Frankly, No but we are not perfect. The $125 is just the filing fee. The a-filing 

• surcharge was only $25. The district court filing fees are much higher. 

Representative Skarphol: Who makes the recommendation on when these fees need to be 

changed? 

Penny Miller: We would but that is only a fee charged to civil cases not criminal cases. 

Vice Chairman Carlisle: How did we end up with the bill? 

Chairman Carlson: Eventually if a bill says appropriations in it there is a good chance 

especially in continuing appropriations when we take that authority away or give that authority 

that is probably going to end up with us. Procedurally when we deal with a bill like this our 

recommendation goes to the full committee. 

Representative Kroeber: From the $125 what is the number of dollars we take in? 

Sally Holewa: It is not the $125 fee we are eliminating it is the $25 fee for the a-filing . 

• Chairman Carlson closed the hearing. 
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The committee then took action on the bill. There was a motion by Representative Kempenich 

and seconded by Vice Chairman Carlisle to DO PASS the bill. The roll call votes were eight 

votes of yes to pass the bill. The bill will be carried by Representative Thoreson . 

• 

• 



• 

• 

2007 HOUSE STANDING COMMITTEE MINUTES 

Bill/Resolution No. 1083 

House Appropriations Committee 

D Check here for Conference Committee 

Hearing Date: January 22, 2007 

Recorder Job Number: 1533 

II Committee Clerk Signature 

Minutes: 

Rep. Svedjan, Chairman opened the hearing on HB 1083, A Bill for an Act to amend and 

reenact section 27-03-05 of the North Dakota Century Code, relating to fees charged and 

collected by the clerk of the Supreme Court. 

Rep. Thoreson explains the bill. It eliminates the continuing appropriations for the electronic 

filing fees. The money will go into the general fund. The Government Operations section gave 

this bill a "Do Pass" recommendation of 8-0. 

Rep. Thoreson makes a "Do Pass" motion before the Full Committee. Rep. Klein seconds the 

motion. 

Hearing no discussion, Chm. Svedjan calls for a vote. 

The motion carries on a roll call vote of 23 ayes, 0 nays, and 1 absent. Rep. Thoreson will 

carry the bill. 
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FISCAL NOTE 
Requested by Legislative Council 

12/27/2006 

Bill/Resolution No.: HB 1083 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to 
~ d. I I d . f . . d d un ma eves an annroona tons anttctPate un er current law. 

2005-2007 Biennium 2007-2009 Biennium 2009-2011 Biennium 
General Other Funds General Other Funds General Other Funds 

Fund Fund Fund 
Revenues 
Expenditures 
Appropriations 

1B. Countv, city, and school district fiscal effect: Identify the fiscal effect on the aooropriate political subdivision. 
2005-2007 Biennium 2007-2009 Biennium 2009-2011 Biennium 

School School School 
Counties Cities Districts Counties Cities Districts Counties Cities Districts 

2A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the 
provisions having fiscal impact (limited to 300 characters). 

This bill eliminates the electronic filing administration fund continuing appropriation. Any electronic filing processing 
fees collected by the supreme court will be deposited to the general fund. Associated expenses of $3,500 have been 
included in the judicial branch budget request. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which 
have fiscal impact. Include any assumptions and comments relevant to the analysis. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and 

fund affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line 
item, and fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency 
and fund affected. Explain the relationship between the amounts shown for expenditures and 
appropriations. Indicate whether the appropriation is also included in the executive budget or relates to a 
continuing appropriation. 

Name: Susan Sisk gency: Supreme Court 

Phone Number: 328-3509 01103/2007 
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Date: _;..:..(_1 _U_-I_0_7 __ _ 
Roll Call Vote#: _..:..l _______ _ 

2007 HOUSE STANDING COMMITTEE ROLL CALL VOTES 
BILURESOLUTION NO. / 0 7-3 

House Appropriations- Government Operations 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken bo Pass - (Jfo +o mu 
Motion Made By ----'-'J(e,.,Jfn:...!...:.£0:::..'t..,t-'-1.ulCw:,.,__h..__ __ Seconded By 

ReDresentatives Yes No ReDresentatives 
Chairman Al Carlson ) Vice Chairman Ron Carlisle 
Rec Keith Kemcenich l Rep Bob Skarohol 
Rec Blair Thoreson x Rep Eliot Glassheim 
Rec Joe Kroeber X Rec Clark Williams 

Committee 

Yes No 
)( 

Total Yes --~g.c._ _______ No _____________ _ 

Absent 

Floor Assignment Carotd. ~ J1ricre0n 
If the vote is on an amendment, briefly indicate intent: 
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Date: January 22, 2007 
Roll Call Vote#: _____ _ 

2007 HOUSE STANDING COMMITTEE ROLL CALL VOTES 
BILURESOLUTION NO. 1083 

House Appropriations Full Committee 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken Do Pass 

Motion Made By Rep. Thoreson Seconded By Rep. Klein 
-----------

Representatives Yes No Representatives Yes No 
Chairman Svedian X 
Vice Chairman Kemoenich X 

Representative Wald X Reoresentative Aarsvold 
Reoresentative Monson X Reoresentative Gulleson X 
Reoresentative Hawken X 
Reoresentative Klein X 
Reoresentative Martinson X 

Reoresentative Carlson X Representative Glassheim X 
Reoresentative Carlisle X Reoresentative Kroeber X 
Reoresentative Skarohol X Reoresentative Williams X 
Representative Thoreson X 

Reoresentative Poller! X Reoresentative Ekstrom X 
Representative Bellew X Reoresentative Kerzman X 
Representative Kreidt X Reoresentative Metcalf X 
Reoresentative Nelson X 
Representative Wieland X 

Total (Yes) 23 No 0 -='----------- -'---------------
Absent --'-1 _____________________________ _ 

Floor Assignment _Rc..:..::.ePc.;•c..T;...;hccoc.cr.c.es=-o'-'n'---------------------

lf the vote is on an amendment, briefly indicate intent: 



• 

• 

REPORT OF STANDING COMMITTEE (410) 
January 24, 2007 11 :11 a.m. 

REPORT OF STANDING COMMITTEE 

Module No: HR-14-1111 
Carrier: Thoreson 

Insert LC: • Tltle: . 

HB 1083: Appropriations Committee (Rep. SvedJan, Chairman) recommends DO PASS 
(23 YEAS, 0 NAYS, 1 ABSENT AND NOT VOTING). HB 1083 was placed on the 
Eleventh order on the calendar . 

(2) DESK, (3) COMM Page No. 1 HR-14-1111 
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2007 SENATE STANDING COMMITTEE MINUTES 

Bill/Resolution No. HB 1083 

Senate Judiciary Committee 

D Check here for Conference Committee 

Hearing Date: February 21, 2007 

Recorder Job Number: 3675 & 3679 

Committee Clerk Signature il?m &J,z° . 

Minutes: Relating to fees charged and collecte the clerk of the Supreme Court. 

Senator David Nething, Chairman called the Judiciary committee to order. All Senators were 

present. The hearing opened with the following hearing: 

Testimony in Favor of the Bill: 

Saly Holewa, State Court Administrator, introduced the bill. This bill was proposed by us as 

an easier way to do our electronic fees. We do not need the appropriations from this and 

could do the cost in our budget. She reviewed the process with Sen. Nething. The copy fee of 

$25, adds up to approximately $4,000. It is easier from an accounting stand point to budget 

this out of the general fund and having the incomes also go into the general fund. We will still 

collect the fee, it is where it is held that will change. 

Gary Ramsey, Greenwood and Ramsey Law Firm, Dickenson Attorney (meter 5:60) gave his 

testimony-Alt. #1a, and apologized for submitting a late amendment-At!. #1C. He also 

gave the committee a brochure - At!. #1 b. He spoke of the Chief Justices approval of the 

amendment. 
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Sen. Nething questioned (meter 9:00) the removal of the cap he and why he could not give a 

"project" budget of a forecasted budget. Mr. Ramsey stated that since 1995 the funding coming 

from legal serves have had cuts continuously. How in the past 12 years, every year is a 

struggle. He did not understand why the budget had a cap to begin with. In general the fund 

will not help ND, but it will help the poor. This fund needs more money. 

Sen. Nething asked if this request (amendment) was heard in the house? No. You want me 

to not increase the cap, say to $500,000- but remove the cap completely. I could not predict 

what the house would do with this type of an amendment. I would be more comfortable if I had 

a dollar amount from you. 

Sen. Nelson asked if the organization worked with the indigent defense services. No our 

• services can only do civil services, not criminal services. We also do Juvenile Services. 

Mr. Jim Fitzsimons, Board of Director-volunteer (meter 18:03) Gave additional background of 

the organization. Five offices that handle approximately 5,000 cases a year. In 2003 we 

became a state wide organization. He stated that he could accept a cap. 11 % of our funds 

come from the filing fees, since 1989. This years budget was $1.88 million and gave a 

breakdown of the budget (meter 20:02) and were current funds come from. 

Sen. Fiebiger asked of the caseload (meter 22:31) This year we had 5,000 cases and 4 wend 

to the supreme court. 

Sen. Olafson reviewed the screening process of who would qualify for these services, 

referring to page 7 of the news letter. 

Sen. Nething spoke of the amendment would have to go to appropriations, if the amendment 

would pass. In that committee they will ask for a very detailed budget. 

Testimony Against the bill: 

None 
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Testimony Neutral to the bill: 

None 

Senator David Nething, Chairman closed the hearing. 

Recorder Job Number: 3679 

Senator David Nething, Chairman reopened the hearing. 

The committee spoke of the organizations past appropriations having been eliminated and the 

$1.88 million budget. The committee thought the work of the organization was worth its while. 

They discussed that they would be more comfortable if they had had a new "cap" amount. 

Sen. Nething will research what appropriations in the houses opinion might be on the 

amendment. 

- Senator David Nething, Chairman closed the hearing . 

• 
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2007 SENATE STANDING COMMITTEE MINUTES 

Bill/Resolution No. HB 1083 

Senate Judiciary Committee 

D Check here for Conference Committee 

Hearing Date: February 27, 2007 

Recorder Job Number: 3999 

Committee Clerk Signature mM(}.j 
Minutes: Relating to fees charged and collected by th clerk of the Supreme Court. 

Senator David Nething, Chairman called the Judiciary committee to order. All Senators were 

present. The hearing opened with the following committee work: 

Sen. Fiebiger spoke of Amendment Att. 1c from 2/21. They discussed that the house has not 

heard any of the new testimony (the amendment) and spoke to where the removal of the cap 

would be. 

Sen. Olafson stated that if we amend the bill, it will go back to the house. Sen. Nething 

spoke that it would more then likely be a conference committee. They did not like the fact that 

the amendment had not been posted for opposing party's to have there opportunity. Sen. 

Nelson remembered them stating that they had plans to come back to this in the 2009 

legislature. 

Sen. Nelson made the motion to Do Pass HB 1083 and Sen. Marcellais seconded the 

motion. All members were in favor and the motion passes. 

Carrier: Sen. Nething 

Senator David Nething, Chairman closed the hearing . 
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Date: J._ • J 7- 61 
Roll Call Vote # / a I / 

2007 SENATE STANDING COMMITTEE ROLL CALL VOTES 

BILURESOLUTION NO. I() 9 3 
Senate __________ J_ud_l_cl_a~ry~---------

0 Check here for Conference Committee 

Legislative Council Amendment Number 

Committee 

Action Taken _J)_'O_/Jo.s_---6'5 __________________ _ 

Motion Made By Oe(}. ;/(..,/So:) 

Senators Yes No Senators Yes No 
Sen. Nethlna .,,. Sen. Fleblaer V 

Sen.Lvson .,- Sen. Marcellals v 
Sen. Olafson ,/ Sen. Nelson ·---

Total Yes _ __,_/e _______ No _....._ _________ _ 

Absent _...,6=------------------------
Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 
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REPORT OF STANDING COMMITTEE (410) 
February 27, 2007 1 :17 p.m. 

REPORT OF STANDING COMMITTEE 

Module No: SR-37-4007 
Carrier: Nethlng 

Insert LC: • Tltle: • 

HB 1083: Judiciary Committee (Sen. Nethlng, Chairman) recommends DO PASS 
(6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1083 was placed on the 
Fourteenth order on the calendar . 

(2) DESK. (3) COMM Page No. 1 SR-37-4007 
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HB 1083 
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Testimony of Gary Ramsey in Support of H.B. 1083 

Before the Senate Judiciary Committee, February 21, 2007 

Senator Nething and Committee members: My name is Gary Ramsey. I am a 

partner in the Greenwood and Ramsey law firm located in Dickinson, ND. I am here 

today in my capacity as an attorney member of the Board of Directors of Legal Services 

ofNorth Dakota and a past president of that organization. Our current Board President, 

Wade Enget of Stanley, ND, could not be here today as he is recovering from surgery. 

I am.here in support of H.B. 1083 and also to offer an amendment which I hope 

you will favorably consider. I have provided you with a written copy of the proposed 

amendment. I have also received the consent of the Chief Justice of the North Dakota 

Supreme Court to offer this amendment to H.B. 1083. I understand that this is late in the 

process and will very shortly explain why. 

My amendment addresses N.D.C.C. 27-05-03 which establishes the fees charged 

by the Clerk of District Court in a civil case. My amendment does not seek to raise or 

increase that fee in any way, shape or form. 

Since 1997 $15.00 of each civil court filing fee goes to the Indigent Civil Legal 

Services fund established under N.D.C.C. 54-06-02. The money is then distributed to 

Legal Services ofNorth Dakota (LSND) and the other civil legal assistance programs in 

North Dakota by the 0MB, the State Court Administrator, and the Lieutenant Governors 

three person committee. The distribution is capped at $400,000 per biennium. The 

money collected in fees over and above that amount goes into the general fund. 
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Based on the information I have from the State Treasl,lfers Office; back in 2001, 

the amount over the cap was roughly $17,000. In 2005 it was about $80,000 and the 

State Treasurers Office tells us that the amount will be close to $90,000 for the biennium 

ending in June 2007. 

The amendment that I am proposing to H.B. 1083 would remove the cap and 

allow funds over $400,000 per biennium to be distributed to the civil legal services 

programs. It has become increasingly difficult for civil legal assistance programs to 

provide the same level of services to the rural areas over the past ten years with the huge 

increases in gas prices. Despite that, as you can see by the attached outreach schedule, 

they are somehow doing so. This small amount of funding would make a very significant 

impact on LSNIYs continued services as we strive to provide civil legal help in all 53 

counties in North Dakota 

In closing, I would like to thank you, Senator Nething and Committee members, 

_ for your time and patience today .. We had originally planned to make this request in the 

2009 session. However, shortly after the first of the year, we learned from the State 

Treasurer's Office that after this biennium ending June 30, 2007, there will be no practical 

way to calculate the amount of funds over the cap going into the general fund. Each 

county will start combining these funds with other revenues they obtain and forward the 

same to the State Treasurer. 

I will be more than happy to try to answer any questions the Committee has at this 

time. 
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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1083 

Page 1, line 1, after "27-03-05" insert "and subsection 1 (a)(1) of section 27-05.2-
03" 

Page 1, line 2, after "court" insert "and fees charged and collected by the clerk of 
district court for the civil legal services fund" 

Page 1, after line 14, insert: 

SECTION 2. AMENDMENT. Subsection 1(a)(1) of 27-05.2-03 of the 
North Dakota Century Code is amended and reenacted as follows: 

1. A clerk of the district court shall charge and collect the following fees in civil 
cases: 

a. For filing a case for decision that is not a small claims action, eighty dollars. 

(1) Fifteen dollars of this fee must be paid by the clerk of court to the state 
treasurer for deposit in the civil legal services fund. Any fees sollesteEI 
llneler ti=lis para!Jrapi=l wi=lisi=l eJEseeEI fom i=lllnEireEI ti=lollsanEI Elollars in any 
biennillm mllst be paiEI by ti=le slerk of sollrt to ti=le state treasl!rer for 
Eleposit in ti=le state !Jenera! funel. 

Renumber accordingly 



LOCATION 

Belcourt, Belcourt Retirement Home 

Bismarck, Bismarck Senior Center 

Bowman, Pleasant Manor Community Room 

Dickinson, Sunset Senior Center 

Devils Lake, Senior Center 

Fargo, Bethany Homes 

Fargo, YMCA Shelter 

Fort Totten, Spirit Lake Tribal Courthouse 

en Ullin, City Hall 

rand Forks, Red River Community Action 

·· ·1mestown, James River Senior Citizen Center 
1,cinton, Emmons County Courthouse 

Mandan, Golden Age Senior Center 

Minot, All Saints Episcopal Church 

inot, Christ Lutheran Church 

Minot, Commission on Aging 

Minot, Faith United Methodist Church 

Minot, First Lutheran Church 

Minot, Immanuel Baptist Church 

inot, Manor Care 

Minot, Milton Young Towers 

Mott, Cannonball Senior Center 

Washburn, McLean County Courthouse 

Watford City, McKenzie County Social Service 

Watford City, Good Shepherd Home 

White Shield, White Shield Complex Building 

Williston, Heritage Center 

Williston, Williams County Courthouse 

'shek, Wishek Senior Center 

TIME 

I O:OOa.m.-11 :OOa.m. 

3 :00p.m.-4:30p.m.CT 

8:30a.m.,10:30a.m.MT 

I :OOp.m.-3 :OOp.m.MT 

1 O:OOa.m.-2:00p.m.CT 

I :OOp.m.-2:00p.m.CT 

2:00p.m.-4:00p.m.CT 

I O:OOa.m.-2:00p.m.CT 

9:00a.m.-11 :OOa.m.CT 

11 :OOa.m.-2:00p.m.CT 

10:30p.m.-2:30p.m.CT 

1 :30p.m.-4:00p.m.CT 

2:00p.m.-4:00p.m.CT 

11 :30a.m.-12:30p.m.CT 

11 :30a.m.-12:30p.m.CT 

l:OOp.m.-2:00p.m.CT 

11 :30a.m.-12:30p.m.CT 

11 :30a.m.-12:30p.m.CT 

l l:30a.m.-12:30p.m.CT 

2:30p.m.-4:30p.m.CT 

I :OOp.m.-2:00p.m.CT 

12:30p.m.-2:30p.m.MT 

9:00a.m.-12:00p.m.CT 

l l:!Sa.m.-12:00p.m.CT 

1 :OOp.m.-1 :30pm.CT 

I O:OOa.m.-11 :30a.m.CT 

1 :00p.m.-2:30p.m.CT 

10:00a.m.-12:00p.m.CT 

9:30a.m.-12:00p.m.CT 

DAY 

Every Wednesday of Each Month 

2nd Wednesday of Each Month 

Second Tuesday of Each Month 

Last Wednesday of Each Month 

2nd & 4th Thursday of Each Month 

2nd Tuesday of Each Month 

2nd & 4th Wednesday of Each Month 

Each Friday of Each Month 

Last Wednesday of Each Month 

Each Thursday of Each Month 

3rd Thursday of Each Month 

Last Tuesday of Each Month 

3rd Tuesday of Each Month 

3rd Thursday of Each Month 

3rd Tuesday of Each Month 

3rd Thursday of Each Month 

1st Monday of Each Month 

1st Friday of Each Month 

I st Wednesday of Each Month 

2nd Wednesday of Each Month 

4th Wednesday of Each Month 

Second Tuesday of Each Month 

I st Tuesday of Each Month 

2nd Monday of Each Month 

2nd Monday of Each Month 

!st & 3rd Wednesday of Each Month 

1st Thursday of Each Month 

I st Thursday of Each Month 

Last Tuesday of Each Month 

"To do more/or the world than the world does/or you - that is success." -Henry Ford 

15 



How to Contact LSND 

1. · Call our general toll-free number 1-800-634-5263. Monday through Friday from 9:00 a.m 
to 3:00 p.m If you must wait, please be patient, you will be helped .. People 60 or over call 
1-866-621-9886. Website applications may be made by going to http://,vww.Jegalassist.org 

2. When you call on legal matters, an intake worker will ask you a few questions to find out if 
you are eligible for LSND's help. Everything you say is strictly confidential. 

3. If you are eligible, a staff member will ask you a few more questions. These questions are 
to find out if you are eligible for LSND's help. 

4. Eligible clients may receive advice right away. 

5. If you need more than advice, LSND may also work on your case. 

6. · If LSND cannot assist you, a refeITal may be made to another organization that might be able 
to help you. 

LSND also prepares, distributes and presents info1mation about the legal rights of disadvantaged 
elderly and low-income people. Please contact LSND to request a presentation on topics of 
interest. 

The services are free, however you may have to pay all or part of costs such as required filing 
fees and service fees. Many times there are no such charges. Donations to LSND are always 
welcome. 

Individuals applying for legal services will not be subjected to discrimination. 

Legal Services of North Dakota, {LSND) is a non-profit organization which provides legal help 
to disadvantaged elderly or low-income North Dakotans. 

Bismarck Regional Office 
1025 Third St North, PO Box 2419 
Bismarck, ND 58502-2419 

Fargo Regional Office 
118 Broadway #704, PO Box 1327 
Fargo, ND 58107 

Minot Regional Office 
20 I st St SW Suite 20 I, PO Box 1666 
Minot, ND 58702 

New Town Regional Office 
PO Box217 
New Town, ND 58763 
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• A United W~y Agency 

( __ ~ ._A_b_o_u_t_L_S_N_D _______ W_e-lc_o_m...:;e to the Legal Services of North Dakota (LSND) homepage. LSND 

• G 

offers free civil legal services for people who meet our eligibility guidelines. 
How Do I Apply We provide services in the following areas. 

LSND Offices 

News 

Hide Your Visit to 
LSND 

Donate 

Brochures/Legal 
Info 
Community 
Education 
Pro Bono 
Opportunies 

Helpful Links 

Advocates Corner 

Check Status of 
Application or Case 

Newsletter 

http://www.legalassist.org/ 

Priorities: 

( PB ] Public Benefits 

[ f ii] Family and Children 

[ DV] Domestic Violence 

~·Ho_us!ng, Landlo.rd/Tenant, and 
~Ev1ct1on 

[ ~l Consumer 

[ 60+] Elderly 

~Indian Law 

[±]Health rn Immigration 

[ ~] Civil Rights 

[il]Taxes 

~ Apply For Our Services 
~ Online! 

2/20/2007 
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Legal Services of North Dakota Brochure List 

Legal Services of North Dakota 
Brochure List 

Use Adobe Acrobat Reader to View Printable· 
Brochures 

Download Adobe Reader - Free! 

Brochures - Click On Titles To Open 

Help! Someone is Trying To Garnish My 
Wages! 

Trouble with Collection Agencies Harassing 
You? 

Help! I'm Being Sued On A Debt 

What Can I Do About Medical Bills? 

How Can a Claim for Exemptions Help Me? 

Help, .My Power's Been Shut Off! 

How Is Custody Decided? 

What Are My Visitation Rights? 

Can I Get An Annulment? 

Brochure# 

021 

022 

023 

024 

025 

026 

071 

311 

312 

321 

What Can You Tell Me About Divorce Actions? 322 

What Is A Conservatorship? 331 

What is A Guardianship? 332 

Help! I Need Information on Paternity Actions 351 

ND Domestic Violence Protection Orders 373 

Getting Child Support . 381 

Help! How Do I Change the Amount of Child 
Support? 382 

Medicaid for Institutional Care - For 
Individuals With No Spouse 511 

Medicaid - How Do Transfers of Resour'ces 
Affect Eligibility 512 

Medicaid For Couples When One Receives 
Nursing Home Care 513 

What is Medicaid Recipient Liability 514 

Medicare Savings Programs 515 

Medicaid for People in the Community 516 

Help! I Need Information on Medicare 
Supplemental Insurance 521 

How Can I Cut Medicare Part B Costs? 522 

http://www.legalassist.org/brochures/brochure_list.html 

Page I of2 

2/20/2007 
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Legal Services of North Dakota Brochure List Page '2 ot '2 

Medicare Part A and Part B Appeals 523 

SSI - How Do Transfers of Resources Affect 

• 
My Eligibility 524 

Medicare Benefit Summary for 2006 525 

What is the Informed Health Care Consent 
Law? 591 

Standard Medigap Plans 592 

Need Help With Property Tax Credit and 
Homestead-Special Assessments Credit For 
Senior Citizens or Disabled Persons? 691 

Need Housing Help? Rent Refunds 692 

Need Financial Help? General Assistance 711 

Help! I've Been Denied General Assistance 712 

Food Stamps - Your Rights & Responsibilities 731 

What is Supplemental Security Income? 751 

What Are Basic Assistance Rights? 791 

Have a Tax Problem? The Low Income 
Taxpayer Clinic May Be Able To Help! 793 

Power of Attorney For Financial Decisions 891 

Health Care Directive- Nature & Effect 892 

-
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Legal Services ofNorth Dakota (LSND) will be providing free income tax preparation services to the 
three northern North Dakota Indian Reservations beginning in late January 2007. Legal Services is 
partnering with the Internal Revenue Services, to Provide Volunteer Income Tax Assistance (VITA) 
sites on the Ft. Berthold, Turtle Mountain and Spirit Lake reservations during the upcoming tax season. 

(Continued on page 3) 

.c•a, ,,,, •• 111'. ~• Utlllll:U , •• 

YOU MAY BE ENTITLED T(} A REFUND ON YOUR 2006 TAX RETURN 

~ Ioformatioo Provided By; DIS, faxpayer Advocate Service 

~ The telephone tax refund is a one-time payment available on your 2006 federal A View Fnm 1118 Top 

income tax return, designed to refund previously collected long~istance federal excise LSND lmmlgrlltlon 

cell phone or Voice over Internet Protocol (V olP) service. · 10 Prlnctpleo of a Publlo 
DalaMe Dallve,y Sy1tem 

2 

3 

8 

taxes. It is available to anyone who pai.d long distance taxes on landline, · ~ Law ProJect 

Frequently Asked Questions and Answers t-F-.1,-1.an-d1ng_PaJd_•,--r----1 

WHY IS THE GOVERNMENT REFUNDING THESE TAXES? 
Several recent federal court decisions have held that the tax does not apply to 
long-distance service as it is billed today. The IRS is following these decisions 
and refunding the portion of the tax charged on long-distance calls. The IRS is 
also refunding taxes collected on telephone service under plans that do not dif
ferentiate between long distance and local calls. 

-

The telephone tax continues to apply to local-only service, and the IRS is not 
refunding taxes charged on local-only service. 

( The IRS will refund to you the taxes on long-distance service billed to you for 
· the period of February 28, 2003 and before August 1, 2006. Taxpayers should 

request this refund when they file their 2006 tax returns. 
(Continued on page 4) 
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A View 
By: Jim Fit.··· 

i . 
In early December I attended an IRS Confer
ence for organizations that provide help to 
low-income tax payers. The conference w . 
held in New Orleans - the same New Orie 
that sixteen months ago was the site of one 
the worst natural disasters in the history (?f 
nation. We all have memories etched in' 
minds of the television coverage ofH 
Katrina and the subsequent heartache of 
dreds of thousands of New Orleans resi 
and others along the d{ul; , ii · · 

,·~--

~ the shuttle ride fr?~~"' 
driver about the reb!Jil~g~~ 
"Some positive, somf@ga 
pends on what part ofN~~ , 

~•c•!\ f 

or your business was located: ou 
, .. ,;"1i._'\f.ii '~"l""l•>JI 

first couple of days I was in1 ;(:)rl · 
. : '~~F•~~•i.f.;"lf"'!.r.tti~fi~. 

eTop 

eans, he could arrange a tour. That 
n a few ofus had the unique opportu
pend 2 ½ hours in Aaron Blue's taxi
truly see New Orleans in 2006. The 

·· ur clearly supported what I had heard 
ast few days. There was a lot • · ·
ed in with a lot of negativ 
n where ou lived in 

asked anyone who woul~1p,i!,~1,mmtffi~L,., 
the rebuildin effort. I 'otia'wiot:'s"'"''"'" 
responses - s!me posit .. i.!.e_·,.·1,••.'s.a.' .. in.".·•.··.e.'
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I also walked around the downtown area when- Atthe end of the tout, one could not help but 
ever the opportunity presented itself. I actually be overwhelmed by mixed emotions: Hope 
was able to walk on the sidewalks along Bour- for the future; Confidence that this country is 
bon Street. In the old days you had no choice carefully rebuilding one of its most beautiful 
but to walk in the street as the sidewalks were and historic cities; Fear that by the tin,e the 
so full of tourists. While I did not see much effort is completed most of the surviving busi-
flood related damage in the French Quarter or nesses will have closed up shop due to lack of 
market areas, the number of empty buildings customers and revenue; Sorrow for the thou-
and shops jumped out at me. I also noticed sands of Americans 

: ~pie were in the whole area. I was homes and their 
' ' . · a ~~ere were rou y federal, state 

750,0 peoJ!le living'iii New Orleans; now: • : .'>: not learned . _ . .. . •. . . ..· •.................... 
there are about 192,000. · 

The day before I was to head back to North 
Dakota, I was visiting with a bellman at the 
hotel. He told me his cousin was a local cab 

As we begin the new year - 2007 - remember 
that there are Americans who still need your 
thoughts and prayers. There is a lot of work 
that still needs to be done in New Orleans. 

- driver and ifl wanted to get the real picture of 

"The peoples' good Is the highest law. n-e/cero 

2 



The Immigration Law Project is a new program 
arising from a joint effort between Legal Services of 
North Dakota (LSND), Legal Services of Northwest 
Minnesota (LSNM), and Mid-Minnesota Legal Assis
tance (MMLA). We provide immigration services to 
the low-income immigrants in our area. Since the Red 
River Valley is a designated Refugee Resettlement 
Area, these services were desper
ately needed and the program has 
quickly expanded. 

LSND has an attorney in the 
Fargo office and MMLA has an 
attorney in the Moorhead office of 
LSNM. They are working together 

• to provide immigration services to 
the low-income population in 
North Dakota and Northwest Min
nesota Both attorneys can repre
sent clients residing in either state, 
but due to different funding sources, the attorney in 
Moorhead can represent undocumented immigrants 
where the attorney in Fargo is restricted to representing 
only documented immigrants. The !LP is working in 
conjunction with the existing local agencies in order to 
provide services for client needs that are not being met, 
rather than duplicate any present services. 

We prepare naturalization applications for those in 
an urgent situation due to loss of social security income 
after hitting the seven-year bar, for example, or those 
who need a medical waiver to be excused from the 
English; civics, and history tests. We also do appeals 
for naturalization denials or simply consult with clients 
and advise whether they should file for naturalization, 

wait for a few years, or not file because of 
criminal or other charges that will surface 
on the background check. 

We prepare various other. immigration 
documents as well, including adjustment 
of status to lawful permanent resident, 
self-petitions for victims of domestic vio
lence, employment authorization applica
tions, travel documents, and any petitions 
or applications that lead to family unity. 

We also focus on community education. 
We do presentations and prepare educational materials 
for the immigrant community and service providers. 
We are working with existing agencies to determine 
where the greatest educational needs are in the immi
grant community and we target those topics. 

The ILP has a Walk-In Day in the Moorhead office 
ofLSNM on the fourth (4 th) Tuesday of every month. 

"1'JJ:£:t'4Jkln servit!es·are FREE/or low-income taxpayers . 

. , ,these sites,-J.,.egal Services"is attempting to promote the Earned ~ome Tax Credit 
~ ·- . 
, rvices available in Indian cQ_untry. By ~__Ling state 'and federal_ taic returns, tax-

,, .. ~'i:~ :.:~~::i:~-:i: as littl~as,,Z ~~.(~~ey~~;!, ha~e 1lzllll¥ the fees 

:~m theNew Town, Bel1=0.urt and Minot offices will receive trairiing;technical assis
~ software directly;from the IRS. Legal Services will not only help low-income taxpayers 
• 'tufiis,"tiiey will also answer questions to help them understand their tax obligations. 

"'mor!l ~on about the VITA sites, times and locations or to see if you qualify for these 
,J'l"W'-"-,~·'""' .. rr. 
· i~:cpJease contact the office listed below that is located nearest to you: 

,;:;,.t.;.,·;,!.,~). 

Satellite 
;>,.:11!~!t 
) 477-! 

i.wJii~~~?t 
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~ Town 
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01) 627-47 

or 
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,.,,4J.~>+''°;;P. ...... "' 
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(Telephone Tax Continued.from page/) · 
How do I get the telephone tax refund? 
In general, anyone who paid the long-distance 
telephone tax will get the refund on their 2006 
federal income tax r des indi-

· g it easier for taxpayers by of-
feri dard refund amount between $30 
and ey don't nee 
bill yers who c 

only need e on their · 
The stan · s based on 
one usag e amount ap-

. ·1 ' ouseho 
; p one tax paid b · 
sized families or households. Using 
is the easiest way for taxpayers to ge 
funds and avoid ga 
phone records. 

Businesses and no 
Form 8913 and b 
actual amount of 
sidering an estima 

A 
and nonprofits c 
and is asking f1 · pu 
methodol ~ t r 
ti taxpayer 

reque hone taQ 
r 

~iness or nonprofit 
o t paid long~ for ser-

. February 28, 2003 ~a! 
is eligible to request the 

, amount? 
n ~ I , 

from $30 to $60 based on the 
tions claimed on their tax return. 
claiming: 
-one exemption, the standard refund amount is: 
$30 

-

-two exemptions, the standard refund amount is: 
$40 
-three exemptions, the standard refund amount 
is: $50 

-four exemptions or more, the standard refund 
amount is: $60 

The instructions to the 2006 l 040 tax forms will pro
vide more information on how to determine the cor
rect number of exemptions. (Because the term, 
"exemptions" does not appear on Form l 040EZ, peo-. 
p o fill out this form should follow the instruc-
tions c .) 

p81 
this 
their 
pho 

· based on actual telephone 
pplicable to a family or 

-distance phone tax 
useholds. Using 

ers to get 
of old 

ues 
. yers whow 
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no additio 
y out one addi 

i 

I 
ual 

be use 
fund. Ifyou 

ose the standard 
ount, all you need to 

i:lo is fill out this simple 
form using the number 
exemptions you are eli
gible to claim. For ex-

(Telephone Tax Continued on page 5) 



(Fe/ephone Tax Continued from page 4) 
ample, a married couple with two dependant chil
dren ( for a total of four exemptions) will be eligi
ble for the maximum standard amount of$60. 
If you decide not to use the standard amount, you 
must ~gure Y~l!Y . .t_!!efl!i.l -.. •· ~ • amount of 
tax paid. To cf~tll .opti fi:Htout 
an additio ~ orm 8913) and attach it to 

4""11f.U¢o,, 

Form l(f4() · -T. 
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obtain copies of your phone bills, you s o •.. 
tact your phone service provider. Telephon 
panies may charge for copies of past bills. 

What do I have to do now? 
In most cases, nothing. Taxpayers will request this 
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refund on 
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ingly, the IRS 
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cepting refund 
requests in 
January 2007. 
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your refund. 
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DEfENsE 
f A pUBLIC lnf•=•tioo F<om, ( 

NCIPLES O EM c,m:.:: !:.O:.~=:·t.,-, 

I. The Public Defense function, includ
ing the selection, funding, and payment of de
fense counsel, is independent. (Note: we have 
achieved this by removing indigent defense 
from the judiciary in North Dakota) 

2. Where the caseload is sufficiently 
high, the public defense delivery system con
sists of both a defender office and the active 
participation of the private bar. (Note: that is 
the system our agency uses in public defender 
locations). 

3. Clients are screened for eligibility, and 
defense counsel is assigned and notified of 
appointment, as soon as feasible after clients' 
arrest, detention, or request for counsel. 
(Note: counsel should be furnished as soon as 
possible, usually within 24 hours after arrest 
or detention or request made by client for an 
attorney). 

4. Defense counsel is provided sufficient 
time and a confidential space with which to 
meet with the client. 

5. Defense counsel's workload is con
trolled to permit the rendering of quality rep
resentation. (Note: the note to this one states 
that 'national caseload standards should not 
be exceeded, and we will talk about those na
tional standards'. This note is particularly 
troubling in North Dakota) 

6. Defense counsel's ability, training, 
and experience match the complexity of the 
case. 

6 

Notes Provided By: 
Robin Huseby 

Director, ND Commission 
on Legal Counsel/or Indigents 

7. The same attorney continuously repre
sents the client until the completion of 
the cases. (Note: our agency is in the 
process of adopting a standard as to 
when a case 'ends', and counsel and 
judges will be weighing in on this in the 
near future) 

8. There is parity between defense counsel 
and the prosecution with respect to resources 
and defense counsel is included as an equal 
partner in the justice system. 

9. Defense counsel is provided with and 
required to attend continuing legal education. 

10. Defense counsel is supervised and sys
tematically reviewed for quality and efficiency 
according to nationally and locally adopted 
standards. 

More information may be found on the ABA 
website: 

www.abanet.org 

( 

( 



Legal Services of North Dakota (LSND) 

Case Acceptance and Financial Guidelines 
Services Available 
LSND Accepts Cases in the areas of Govern
ment Benefits, Family, Health, Consumer, 
Housing, Elderly Law and Indian Law. 
Some specific types of cases include: 

T TANF 
T SSI 
T Food Stamps 
T General Assistance 
T LIHEAP 
T Unemployment Compensation 
T Medicaid 
T Contested Domestic Violence Protection 

Orders on Behalf of the Victim 
T Public Housing Problems 
T Tenant Evictions 
T Problems with Debts 
T Access to Justice Issues 
T Earned Income Tax Credit 

Elderly 
Additional legal help for the elderly in: 
T Nursing Home Transfer and Discharge 
T Social Security and Medicare 
T Home Health Care 
T Durable Power of Attorney 
T Health Care Directives 
T Challenging/Revoking Guardianships 
T Mortgage Retention Advice 

Eligibility Requirements 
Eligibility for many of the legal services we provide is 
based on financial requirements. The most common limi
tation is 125% of poverty. 

Income Limitations 
-Standard Gross Income Level= 125% of ove 

1.021 1.3l7 1.ng :l,083 2_43a 4792 3.146 

317 39g -481 ~3 64" r.1:6 

How to Determine Income for Eligibility Purposes 
Income means total cash receipts before taxes of ail 

persons who are resident members and who contribute to 
the support of a household. 

By: Karen L. Werner 

Fair Lending 
Payday Lenders 

Collect $4.2 Billion 
Predatory lending by "payday" lenders costs American borrowers $4.2 billions each year in exces
sive fess, the Center for Responsible Lending reported November 30th

• 

"Payday loans sink borrowers into quicksand-like debt," Michael D. Calhoun, president of the Cen
ter for Responsible Lending said. 

"Borrowers end up paying more in interest - - at rates of 400 percent - - then the amount they origi
nally borrowed. But by addressing payday lending squarely with a 36 percent (annual percentage 
rate) cap, state lawmakers can get working Americans back on solid financial ground." 

The loans are marketed as short-term cash advances on the borrower's next paycheck, the center 
said. 

By contrast, the industry depends on repeat business or "flipped" loans, with 90 cents of every dol
lar payday lenders make coming from Americans caught in the "debt trap," which occurs when 

(Fair lending Continued on page /3) 

7 



• 
Q: 

A: 

A: 

Q: 

A: 

Questions and Answers 
About Immigration 

By: Sheree Weisz, LSND Immigration Attorney 

How long does an immigrant have to 
reside in the United States before he or 
she can apply for citizenship? 

If the immigrant obtained his or her resi
dence status based on marriage to a U.S. 
citizen or Lawful Permanent Resident, he 
or she may file for naturalization 
(citizenship) after three years of resi
dence in the U.S. 

If resident status was obtained through 
another method, such as sponsorship or 
refugee/asylee relocation, the immigrant 
must reside in the U.S. for five (5) years 
before applying for naturalization. 

How long does the process of naturali
zation (becoming a U.S. citizen) take? 

If an applicant does not have any nega
tive history or does not apply for any 
waivers when they file, it takes about a 
year from the time the application is filed 
until the immigrant is sworn in as a U.S. 
citizen at the oath ceremony. If there are 
any complications, including medical 
waivers, negative civil or criminal his
tory, or if an applicant is denied on his or 
her naturalization application and wants 
to appeal that decision, several months 
can be added on to the total amount of 
time for the process. 

Do immigrants have to be citizens to 
collect Social Security or other Public 
Benefits? 

If the immigrant arrived in the United 
States after 1996, he or she must become 
a U.S. citizen within seven years of arri
val in order to collect benefits. If the im
migrant arrived before 1996, there are no 
restrictions. 

Q: 

A: 

Q: 

A: 

Q: 

A: 
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If someone passed the citizenship test 
several months ago but still has not 
been notified of when to attend the 
oath ceremony, is there anything that 
can be done to speed up the process? 

Yes. If the immigrant has already taken 
and passed the citizenship tests, federal 
law states the Immigration Service must 
make a decision on the application for 
naturalization within 120 days (4 months) 
of when he or she passed the tests. The 
immigrant can consult an attorney to file 
a motion in federal court. The court will 
take over the application and make a de
cision itself or it will order the Service to 
make a decision right away. 

Is there any way a victim of domestic c· .. 
violence can become a legal resident? 
What if the victim is here without · -
documents or inspection at the border? 

Yes. Congress has made a special excep-
tion for victims of domestic violence. If 
an immigrant is married to an abuser or is 
the child of an abuser, she may file a self
petition to become a legal resident. She 
does not have to depend on a sponsor, 
nor does her current immigration status 
have to be legal or documented. 

How does a history of committing acts 
of domestic violence affect the abuser's 
immigration status? 

Domestic violence and other acts of vio
lence are frowned upon by the Immigra
tion Service. Immigrants with a history 
of violence are not allowed to become 
U.S. citizens. One of the standards appli- ( ... 
cants for naturalization must meet is the 

(Immigration Continued on page 9) 



• (Immigration Continued from page 8) 

A: 

ability to prove their "good moral charac
ter." Violent acts and some other non
violent crimes preclude applicants from 
meeting this standard. All applicants 
with any type of violence in their history 
will be screened very closely and the cir
cumstances surrounding the events will 
be examined. If applicants have been 
restrained by a Domestic Violence Pro
tection Order (DVPO) in the past, it is 
not a deportable offense if the order was 
never violated. However, if the domestic 
violence protection order was violated 
while it was in effect, under federal law it 
is automatically a deportable offense. 
Anyone with this type of history should 
contact an attorney before filing any ap
plications with Immigration. 

If an applicant for naturalization has 
been arrested for Driving Under the 
Influence in the past, will it affect his 
or her naturalization application? 

Yes. Immigration can look back as many 
years as they want at a person's history, 
but if there is not much in the record, 
they will only look at the last five years. 
If it is possible for the applicant to wait 
until five years have passed since the of
fense, it would be better to hold off on 
the application for naturalization until 
then. Not always, but sometimes a con
viction for DUI is viewed as a failure to 
meet the "good moral character'' stan
dard. If that is the only offense, and it 
has been more than five years since it 
occurred, it should not be a problem. 
However, if the applicant is asked about 
it during the interview, tell the truth. An 
immigrant attending an immigration in
terview should NEVER lie or try to hide 
something because it is likely Immigra
tion will find out about the offense any
way, and will view the lying as just as 
bad as - or even worse than - the offense 
the immigrant is trying to hide. If there 

9 

is anything on an immigrant's record, it 
is a good idea to consult an attorney be
fore applying for naturalization. 

Q: What if an immigrant is arrested for a 
different type of crime? 

A: If an immigrant is arrested for anything 
other than a minor traffic violation, it is a 
good idea to consult an immigration at
torney about the consequences the of
fense will have on his or her immigration 
status. This should be done before going 
to court, even when a public defender has 
been appointed. 

Q: What other behaviors should an immi
grant try to avoid because it could re
flect poorly on the good moral charac
ter standard? 

A: Immigration will look at anything that 
may indicate an applicant does not have 
good moral character. A few examples 
of behaviors that Immigration would 
view negatively are writing bad checks, 
theft, problems with social services, 
drinking excessively, or using drugs. 
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~ Case Review ~ . " 
: By: Edward B. Reinhardt, Jr. :: 

:zaaaaa:a
11 "======== 

:: This is a North Dakota Supreme Court case decided in 2006. :: 
n 11 

:: It was successfully argued by Carrie Francis of our Minot office. :: 
all ~ 

............. :: Frisk v. Frisk. 2006 ND 165, 719 N.W.2d 332, decided July 21, 2006 :: ........... .. 

FACTS 

Krista Frisk separated from Daniel Frisk in May of2004 and obtained a temporary domestic vio-
lence protection order. A hearing was held in June 2004. Krista and Daniel agreed to extend the order 
until December 2004, but there would be no finding of domestic violence. In November 2004, Krista 
asked to get the protection order extended. The district court extended the protection order until Decem
ber 2006. However, the court did not actually grant the extension until after the first order had expired. 
Daniel appealed, and in 2005, the North Dakota Supreme Court sent the case back to the district court to • 
decide whether Krista had shown there was domestic violence when she asked for an extension. The dis
trict court found there was domestic violence, and Daniel appealed a second time. Below is a summary 
of the decision. 

ANALYSIS 

In its second Frisk opinion, the North Dakota Supreme Court said that protection orders could be 
extended, even though the protection order statute (North Dakota Century Code Section 14-07.1-02) does 
not specifically mention extensions. The Court also said that protection orders could be extended after 
they expire, as long as the extension is requested before expiration. 

Based on the evidence presented in June and December of 2004, the district court decided there was 
enough evidence of domestic violence to extend the protection order. The Supreme Court said that 
whether to have a new hearing was within the district court's decision. The Supreme Court also held the 
district court's findings about domestic violence were supported by evidence that had been introduced at 
the June 2004 and December 2004 hearings. 

Finally, the Court said that incidents of domestic violence that occurred between May 2004 and No-
• vember 2004 did not happen too long ago. The district court properly considered those incidents when it 

extended the protection order. 

The second Frisk decision, when considered with other North Dakota Supreme Court decisions, 
helps clarify some procedural questions in protection order cases. The parties had agreed to a 6 month 
protection order, but they also agreed there would be no findings of domestic violence. Krista could seek 
to extend the protection order beyond the 6 month limit. However, she had to request her extension be
fore the 6 months expired. Since there had been no finding of domestic violence at first, Krista had to 
provide there was domestic violence to get the protection order extended. Incidents occurring since May 
2004 were not too long ago to establish the existence of domestic violence. 

SUMMARY 

t.---~ 

~.~ 
" " II 

" " " " " " " 

• 

Krista asked for an extension before the protection order expired. She was also able to establish the 
existence of domestic violence. As a result, the North Dakota Supreme Court affirmed the district court ( 

" decision extending the protection order until December 14, 2006. .. 
II II . " ====================================================================================== 
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PRAIRIE PERSPECTIVE 
''It is the spirit and not the form of law that keeps jDJtice alive." -Earl Warren. 
From the Mind of Bradley Petenon: 

In This Issue Brad Discusses 
Reflections on In re Gault 

Though the United States Supreme Court has issued thousands of decisions there are a handful 
of cases that are easily recognizable and the mentioning of the case draws a response. On May 15, 
2007 one case will be celebrating its 40th birthday- In Re Gault, 387 US 1. 

For those of you who have tried your best to for
get constitutional law or just need a quick re
fresher course, In Re Gault involved a 15 year 
old child from Arizona who was committed to 
the Arizona State Industrial School until he 
turned 21 for maki . . ~e call. .· 
The parents of the c e a pell ~fQ_r ha- C' · · 
beas corpus and it w missed by the ' . s (i , 
of Arizona. The case t to the United St '•·· ; 

• 

Supreme Court on wh r the boy received his 
right of due process.1 · • nited States Suprem 

. / • Court reversed the co~v1 · on finding the child 
( was de~ed d~e ptj:e1s 0. aw ~cause ~e did 
'--· · not receive fair treatm!lnt(1 }udmg the nght to . 

written notice oftfi,e c~arge 'lii,.avance of the :;;' 
hearing so as to prepare; ri , t9"counsel includ~ 

J ,,',' ,,, ,,•,> 

ing court appoi .t ag •. t~elf-
• • • • '"·•-"'' '!C\.' \i 
mcnmmatJon 
determination·o rder of com-
mitment based only on sworn testimony subject , 
to the opportunity for cross-examination in ac- · 
cordance with requirements. 

In October oflast year I was invited to attend th 
National Juvenile Justice Defender's Confer
ence, in Washington D.C. The abs.I ·g11;-
light of the conference was the opp · !O_ 
listen to Norman Dorsen, the attorn ,ar-
gued on behalf of Mr. Gault. Even thou was 
forty years ago it was amazing how Mr. Dorsen 
was able to talk about the Gault case like it was 
yesterday. Mr. Dorsen discussed how he 

A 'accidentally' fell into it the case when he re
wceived a call from an attorney in Arizona asking 

\ for assistance. Mr. Dorsen very humbly recited 
·~ the journey of Gault and disclosed that the 

United Supreme Court had initially had a case 
allead of Gault that the Court was going to use to 
determine the rights of juveniles. Mr. Dorsen 
speculated that the Gault case should have only 
been a minor footnote but for some unknown 
twist of fate the Gault case leapt the front of the 
line. Mr. Dorsen indicated this was one of the 
easiest arguments he was ever involved in as the 
Court asked very few questions and a decision 

---- · only five months, yet it became 
one of the o · ions of our legal system. Mr . 
Dorsen at the en · ,his addressed challenged 
the participants of '. 'onference to take the 
'spirit of Gault' bac 

G'' 

t, ?' 
. , ilen I started wondering 

how North Dakota h .ated the 'spirit of 
Gault'. After some ery uick research I found 

.\, North Dakota ad_!?,P d ~ .. ·essential elements of 
Gault with the • ge ,of e Uniform Juvenile 
Court Act in I 'p-tei 27 of the North Da-

11 

. kota Cent\Jt:Y 
' ;'J{" 

.·,... 

>;.. 
· akota Supreme 
· Re Gault and 

e 'spirit of Gault'. 

•"ectly citing to In Re Gault, in 1971 
,, Dakota Supreme Court decided In the 

M~fter of R. Y. Jr., where the Court was asked to 
extend the holding of Gault to include a juve
nile's right to a jury trial. The North Dakota Su
preme Court chose not to extend Gault to include 
right to a jury trial to a in a juvenile setting. 
However, former Chief Justice Erickstad in a 
concurrence stated: 

(Prairie Continued on page 12) 



• 

(Prairie Continued from page JI) 

"It is my hope that the new Act can 
be administered in such a way 
through the support of the Legisla
ture in its funding capacity that the 
rehabilitation goals may be 
achieved. Should time and experi
ence prove to the contrary and the 
Act become merely a punitive tool, 
a jury trial might then be justified 
under our State Constitution." 

Perhaps if future changes in the juvenile proc
ess are deemed to be more punitive this will 
open the door for a juvenile to receive a jury 
trial under the 'spirit of Gault'. 

Another direct reference to In Re Gault was In 
Interest ofK.G., 295 N.W.2d 323 (ND 1980) 
where the North Dakota Supreme Court went 
beyond Gault and Kent and interpreted Chapter 
27-20 to 'require a due process hearing before 
a child could be waived into adult court and if 
the matter is contested a hearing must be held 
and the State must provide evidence to support 
reasonable grounds to believe that the child 
committed the delinquent act must be produced 
by witnesses available for cross-examination.' 

A couple of more current examples ofa 'spirit 
of Gault' were the Interest ofRDB 1998 ND 
15, with the court finding the right to counsel 
for a juvenile can be waived by the juvenile as 
well as the parent in Interest of LBB 2005 ND 
220 the Court held there was insufficient evi
dence to prove allegations against a juvenile 
beyond a reasonable doubt and that double 
jeopardy attached to any further prosecution. 
In a concurring opinion Justice Standstrom 
also found the rules of evidence should apply. 

In conclusion, on January 3, 2007 Chief Justice 
Vande Walle in his State of the Judiciary Mes
sage discussed the work of the Judiciary's Juve
nile Policy Board and the Juvenile Policy Board 
Initiatives that included proposed legislation for 
changes to the North Dakota Juvenile Court Act. 
The initial proposed legislation is HB 1092. 
From an initial reading of HB 1092 it appears the 
way juvenile proceedings are to be conducted in 
North Dakota will undergo change. In celebrat
ing the 40th Anniversary of In Re Gault let's 
hope the Sixth Legislative Assembly of North 
Dakota and the Judiciary's Juvenile Policy 
Board continue to be guided by the 'spirit of 
Gault'. 

The Legal Services Sentinel is published by Legal Services of North Dakota 
PO Bax 1893, Bismarck, North Dakota 58502-1893. (701) 222-2110. 

James Fitzsimmons, Publisher Ed Reinhardt, Consultant Stacey Fetzer, Editor Lauren Schaaf; Co-Editor 
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(Fair lendlngConlima,dfrom page 7) 

loans are flipped into loan renewals five or more times per year, the center found. 

About90pe 
( and those fi 
try continue 
report said. '·'"· ,,,_ 

~,·_,1';tc',,,.,:. 

The 11 states that ban.pay 
ing fees each year, the report ~af : - ,.... . .. .- ,.. 
gia, Mane, Maryland, Massachusetts, NewJers -
mont and West Virginia, the center said. 

n a $300 revolving loan, 
rrower pays back $793 for 

pped borrowers, 
payday loan indus

existing loan, the 

tory payday lend
, onnecticut, Geor-

' ,.~fulsylvania, Ver-

According to the report, state policymakers that want to prevent predatory payday loan flipping 
should consider capping annual interest rates on small consumer loans at an all-inclusive 36 percent. 
Reproduced with permission from Banking Daily, No, 231 (Dec, I, 2006), Copyright 2006 by: The Bureau of National Affairs, Inc, 
(800-372-1033) http://www,bna,com 

The Board of Directors and management of Legal Services of North Dakota would 
like to thank the following private attorneys who completed cases in 2006 as part of 

LSND' s Private Attorney Involvement (PAI) Project: 

Robert Ackre 
Christopher Carlson 
Theresa Cole 
Gene Doeling 
Edwin Dyer III 
Lee Finstad 
Neil Gillund 
JamesGion 
Rebecca Graves 
Valeska Hermanson 
Timothy Hill 
DeNae Kautzmann 
Robert Keogh 
Ann Mahoney 

Camille O'Kara Hann 
Thomas Me"ick 
Kent Morrow 
Daniel Nagle 
TaLisa Nemec 
Phyllis Ratcliffe 
Jace Richards 
Craig Richie 
Susan Schmidt 
John Steinberger, Jr. 
Anne Summers 
Rudolph Tollefson 
Wyatt Voll 
Melvin Webster 

If you have any questions about our Private Attorney Involvement Project, please contact PAI 
Coordinator, Willa Rhoads at 701-222-21 IO. 
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Years of Service Recognized 
By: Audrey Solheim, LSND Administrative Secretary 

On December l 6, 2006, three retiring Legal 
Services of North Dakota (LSND) board members 
were recognized for many years of service. Plaques 
were presented to Richard Hagar, Sharon Martens, 
andJudge William McLees at the LSND Board 
meeting in Mandan. 

Richard Hagar, 
a past president of the Legal Assistance of 
North Dakota, Inc. (LAND) board and 
active member on the LSND board 
started his tenure on the board on Octo
ber 1997. Hagar was recently elected as a 
District Judge in Minot and because of 
these new responsibilities decided 
from the LSND board . 

Sharon Martens , 

I 
'· 

started her term with LAND as a board member in , -,, 
September 1999. She was an active board member ( . 
and continued to serve on the board after LAND s;_,
consolidated with North Dakota Legal Services to 
form Legal Services of North Dakota. Sharon re-
cently accepted a position in Bemidji, Minnesota 
after having lived in northeastern North Dakota for 
many years. Because of this change in residency 
she is leaving the LSND board directors. 

Judge William W. Mclees 
started his tenure on the North Dakota Legal Services 
board of directors back in June of 1985. He was a very 
active part of that board, and continued serving on the 
consolidated program board of Legal Services of North 
Dakota. 

Dr. Larry Gorospe 
Belcourt, ND 

Hon. Diane Johnson 
Mandan, ND 

Veronica Kirkaldie 
NewTown,ND 

Al Lerberg 
Parshall, ND 

Jeanne McLean 
Grand Forks, ND 

Gary Ramsey 
Dickinson, ND 

Edna Schultz 
Steele, ND 

Lisa Tomlinson 
Minot, ND 
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These members will be sorely 
missed, and their contributions of 
service to the program and clients 
are very much appreciated. 

BOARD OF DIRECTORS: 
Wade Enget, President 

Stanley, ND 
Robert Manly, Vice President 

Fargo, ND 
Mary Kay Kelsch, Secretary/freasurer 

Bismarck, ND 
Laurel Forsberg 

Williston, ND 
Lynn Gifford 

Fargo, ND 
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NORTH .. DAKOT4. 
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LOCATION 

Belcourt, Belcourt Retirement Home 

Bismarck, Bismarck Senior Center 
Bowman, Pleasant Manor Community Room 
Dickinson, Sunset Senior Center 

Devils Lake, Senior Center 
Fargo, Bethany Homes 
Fargo, YMCA Shelter 
Fort Totten, Spirit Lake Tribal Courthouse 

len Ullin, City Hall 
rand Forks, Red River Community Action 

C ·amestown, James River Senior Citizen Center 

Linton, Emmons County Courthouse 

Mandan, Golden Age Senior Center 
Minot, All Saints Episcopal Church 
Minot, Christ Lutheran Church 

Minot, Commission on Aging 

Minot, Faith United Methodist Church 
Minot, First Lutheran Church 
Minot, Immanuel Baptist Church 

inot, Manor Care 

Minot, Milton Young Towers 

ott, Cannonball Senior Center 

Washburn, McLean County Courthouse 

Watford City, McKenzie County Social Service 

Watford City, Good Shepherd Home 
White Shield, White Shield Complex Building 
Williston, Heritage Center 

Williston, Williams County Courthouse 

· shek, Wishek Senior Center 

( 

TIME 

I 0:00a.m.-11 :OOa.m. 

3:00p.m.-4:30p.m.CT 
8:30a.m.-l 0:30a.m.MT 
I :OOp.m.-3 :OOp.m.MT 

I O:OOa.m.-2:00p.m.CT 
I :OOp.m.-2:00p.m.CT 
2:00p.m.-4:00p.m.CT 
I 0:00a.m.-2:00p.m.CT 

9:00a.m.-11 :OOa.m.CT 
11 :OOa.m.-2:00p.m.CT 
I0:30p.m.-2:30p.m.CT 

I :30p.m.-4:00p.m.CT 

2:00p.m.-4:00p.m.CT 
11 :30a.m.-12:30p.m.CT 
I l:30a.m.-12:30p.m.CT 

I :OOp.m.-2:00p.m.CT 

11 :30a.m.- I 2:30p.m.CT 

11 :30a.m.-l2:30p.m.CT 
I I :30a.m.-l2:30p.m.CT 

2:30p.m.-4:30p.m.CT 

I :OOp.m.-2:00p.m.CT 

l2:30p.m.-2:30p.m.MT 

9:00a.m.-12:00p.m.CT 

11: 1 Sa.m.-12:00p.m.CT 

I :OOp.m.-1 :30pm.CT 
I O:OOa.m.-11 :30a.m.CT 
I :00p.m.-2:30p.m.CT 

I O:OOa.m.-12:00p.m.CT 

9:30a.m.-l2:00p.m.CT 

DAY 

Every Wednesday of Each Month 

2nd Wednesday of Each Month . 
Second Tuesday of Each Month 
Last Wednesday of Each Month 

2nd & 4th Thursday of Each Month 
2nd Tuesday of Each Month 
2nd & 4th Wednesday of Each Month 
Each Friday of Each Month 

Last Wednesday of Each Month 
Each Thursday of Each Month 

3rd Thursday of Each Month 

Last Tuesday of Each Month 

3rd Tuesday of Each Month 
3rd Thursday of Each Month 
3rd Tuesday of Each Month 

3rd Thursday of Each Month 

I st Monday of Each Month 
I st Friday of Each Month 
1st Wednesday of Each Month 

2nd Wednesday of Each Month 

4th Wednesday of Each Month 

Second Tuesday of Each Month 

I st Tuesday of Each Month 

2nd Monday of Each Month 
2nd Monday of Each Month 
1st & 3rd Wednesday of Each Month 

I st Thursday of Each Month 

I st Thursday of Each Month 
Last Tuesday of Each Month 

~ "To do more for the world than the world does for you - that is success." -Henry Ford 
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- LSND Attorneys: 
Carrie Francis, M" 
Jim Fitzsimmons, 
Brad Peterson, Bism 
Rich LeMay, Mino 
Ed Reinhardt, Bi ck 
Linda Catalano~ , go 

· Bob Will, Ne 
ThomasM. 
Aaron Vi 
Jennifer 
Berta 

• 

Anita F, 

Shere 
Kelse , · 

Legal Services of North Dakota 
1025 N 3rd Street 
PO Box 2419 
Bismarck ND 58502 
(701) 258-4270 

• 

ecretaries: 
Fargo 
eim, Bismarck 
s, Minot 

· arck 

egals: 
e, Belcourt 
·smarck 

· arck 

This publication is available in large print upon request at 1-701-258-4270. 


