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Minutes: 

Vice Chairman Pietsch: We will have the hearing on HB 1343. 

Representative Kersman, District 31: See attached testimony. 

Representative Weisz: I don't disagree with any thing you are saying, but what do we do 

from the stand point of assuming that person does get out of jail, now he is behind the eight 

ball that much more, and when he is in jail he is not under obligation to support your kids. 

Representative Kerzman: That is a major concern for the department of child support. The 

child support would keep building up. 

Representative Conrad: Can the money they earn go for child support? 

Representative Kerzman: I believe it can, but they don't make much, and some may go to 

restitution. 

Representative Kaldor: Right now if a reduction support of contribution is declared by a court 

because of hardship, does that remove the obligation for what ever period of time that, which 

time of hardship, might exist. 

Representative Kerzman: they go back to court to readjust. 

Tracy Zeeb: I feel I and my children are being punished. The father of my children had a 

choice. He chose to make and sell meth.l have never raised the child support. His parental 
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responsibility was taken away. I am not on any assistance from the state, and I work over time 

to not be on. He has never gone to jail for not paying child support. The judge always lets him 

go. He never gets punished. His arrears is over 24,000 dollars and he still has rights to the 

children I never get child support even when he is not incarcerated. 

Representative Hatlestad: Apparently he got an amended judgment, so it had to be a court 

order activity, and she must have been involved in that discussion at the time at the time the 

court was considering releasing the judgment. 

Ms Zeeb: they did a finance affidavit on him. All of his properties are being hid, and I have 

proof on much of it. So I can not make him sell any thing. All the money is under the table. 

James Fleming, deputy Director and General Counsel of the Child Support Enforcement 

Division of the Department of Human Services: See attached testimony. In my testimony 

on page 4, I talk about some new policy developments. For her medical and insurance the 

child support is not involved with that, but we are looking into being a part of that. 

Chairman Price: To collect her money for medical and insurance, does she have to hire an 

attorney to take it back to court to try and collect? 

Mr. Fleming: Yes she would. She would need to bring her won motion, weather she 

represents herself or has an attorney there. We are working on forms that provide where 

people can seek their own. The committee spent a half a day discussing this. 

Representative Schneider: It seems to me we are sending a wrong message to the parent 

that is incarcerated. 

Representarive Conrad: Ms. Zeebs says the father of her children has properties that he has 

hidden. Do you go after that property? 

- Mr. Fleming: Yes, we try to If the titles are in someone else's name, it would be difficult to 

prove. Back to the policy issue involved. This is a tough policy question We know you are in a 
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tough spot to try and decide what is going on, and what should be the outcome. We are 

comfortable with the outcome today, because we can tell ourselves, the rule of the guidelines 

is to treat the children of divorced and children of unmarried parents in a way similar if they 

would be in tact. We will today, catch them on the back side. We don't make use of 

investigators today but we do have relationships with law enforcements. 

Chairman Price: any other opposition? If not we will close the hearing on HB 1343 
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Chairman Price: take out HB 1343. 
-,,,s 

Representative Conrad: I thought Ms. Zeeb's testimony was very good and she has done 

her work. I do think a special investigation would help her more. I make a motion for a do not 

pass, seconded by Representative Porter. 

Chairman Price: asks for discussion having none calls the roll with 11 yeas 1 nay, and 0 

absent. Representative Conrad will carry the bill to the floor. 
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Reoresentatlves Yes No Representatives Yes No 
Clara Sue Price - Chairman ,/ Kari L Conrad t,,,.,-"' 
Vonnie Pietsch - Vice Chairman I Lee Kaldor --
Chuck Damschen I--' Louise Potter t.--
Patrick R. Hatlestad t-- Jascer Schneider , 

Curt Hofstad I -

Todd Porter ~ 
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,__ 
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Insert LC: • Title: • 

HB 1343: Human Services Committee (Rep. Price, Chairman) recommends DO NOT 
PASS (11 YEAS, 1 NAY, 0 ABSENT AND NOT VOTING). HB 1343 was placed on the 
Eleventh order on the calendar . 
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Madam Chair, Rep. Price 

Members of House Human Services Committee 

Rep. James Kerzman, District 31 

I know that in most cases, and you would probably agree, it takes two persons to create a child. 
Along those lines, I feel very strongly that there is a responsibility on both parties to rear that 
child and if for whatever reason they can't do this together then the Judicial system in most cases 
sets up guidelines for interested parties to follow. 

Here is a situation that was brought to my attention that I don't feel is quite right. The father of 
two children was ordered to pay$ 412.00 in child support for two children along with furnishing 
Health Ins. and paying half deductibles, coinsurance, non-covered optical, dental, orthodontic 
and prescriptive. He has been involved with Meth, spent time in and out of jail, is in arrears on 
child support and to my knowledge has never furnished Health coverage or paid for any health or 
medical needs. 

In December of 2005 the Custodial parent received an Amended Judgment, stating that child 
support was reduced to $200.00 and she had to provide health insurance. This reduction was 
based upon the non-custodial parents situation of being in jail. The Custodial parent asked me 
some tough questions that I will relate to you. Who is really being punished? Why can't original 
support go in arrears? Are we protecting the criminal or the children. 

In this case, if the non-custodal parent gets his life in order, he can reenter society with very little 
obligation. Does this seem right? 

Hopefully we can get some good debate on this and can arrive at some solution. Be happy to 
answer any questions. 

Respectfully submitted, 

Rep. James Kerzman 
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Chairman Price, members of the House Human Services Committee, I am 

James Fleming, Deputy Director and General Counsel of the Child Support 

Enforcement Division of the Department of Human Services. I am here to 

suggest a "Do Not Pass" recommendation on House Bill 1343. 

As part of the federal child support enforcement program, the State is 

required to adopt child support guidelines. Under federal and state law, 

there is a rebuttable presumption that the amount of child support 

determined under the guidelines is the correct amount of child support 

that an obligor should pay. The North Dakota child support guidelines are 

based on the number of children supported by an obligor and the 

obligors' income. If an obligor is underemployed or unemployed, income 

is generally imputed based on the obligor's earning capacity. 

When calculating the child support obligation of an unemployed or 

underemployed person, income is to be imputed in one of the following 

three ways: 

a. An amount equal to one hundred sixty-seven times the hourly 

federal minimum wage. 

b. An amount equal to six-tenths of prevailing gross earnings in 

the community of persons with similar work history and 

occupational qualifications . 
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c. An amount equal to ninety percent of the obliger's greatest 

average gross monthly earnings, in any twelve consecutive 

months beginning on or after thirty-six months before 

commencement of the proceeding before the court, for which 

reliable evidence is provided. 

N.D. Admin. Code§ 75-02-04.1-07(3). 

Usually, the subsection above which will result in the greatest income is 

applied. However, there is an exception to this rule: 

If an unemployed or underemployed obliger shows that 

employment opportunities, which would provide earnings at least 

equal to the lesser of the amounts determined under subdivision b 

or c ... are unavailable in the community, income must be imputed 

based on earning capacity equal to the amount determined under 

subdivision a ... less actual gross earnings. 

N.D. Admin. Code§ 75-02-04.1-07(6). The North Dakota Supreme Court 

has held in several cases that an incarcerated obliger's "community" is 

the jail, which has limited employment opportunities, and therefore 

imputation at minimum wage is appropriate. 

For the committee's information, a minimum wage obligation for one child 

under the child support guidelines would be $168 per month, and for two 

children the obligation would be $200. By contrast, the median order for 

one child in North Dakota as of June 30, 2005, was $266 per month . 

2 
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States vary widely in how they handle the child support obligations of 

inmates. Some relieve incarcerated obligors of all child support 

obligations while incarcerated. The North Dakota Supreme Court has 

often discussed this issue: 

[W]e believe application of subsection (6) of the imputed income 

guideline to an incarcerated obligor who has no other income 

appropriately promotes this state's strong public policy of protecting 

the best interests of children and preserving parents' legal and 

moral obligations to support their children, while recognizing, but 

not excusing, the obvious difficulty an incarcerated obligor faces in 

providing for his or her children. 

Surerus v. Matuska, 548 N.W.2d 384 (N.D. 1996). 

Chief Justice Vandewalle concurred in the result reached by the majority 

of the court in Surerus, but further observed: 

I do not believe it is wise to release obligors from prison with an 

arrearage in child support so large that it is inconceivable the 

obligor will be able to earn enough to pay it. 

Surerus, 548 N.W.2d at 389. 

More recently, in 2005, the court again visited this issue: 

Matuska does not provide incarcerated obligors with a complete 

reprieve from their child support obligations due to the financial 

hardships associated with imprisonment. Matuska repeatedly 

3 



emphasized the defendant's lack of financial resources capable of 

satisfying a minimum-wage-based obligation. In this regard, 

Matuska necessarily stands for the proposition that incarceration, 

even if it results in a complete lack of financial resources, is alone 

no justification for a reduction in child support payments below 

what a minimum-wage earner, or a person without employment, 

would owe. 

Interest of A.M.S., 2005 ND 64 ,i 7, 694 N.W.2d 8. 

Child support obligations must be reviewed by the child support 

enforcement program at least once every three years upon request of 

either parent. In May 2006, we adopted a new policy creating exceptions 

to this general rule for cases in which the obligor is or has been 

incarcerated. 

• An obligor who has at least one year remaining on his or her 

sentence (with no possibility of earlier release) can request a 

review. 

• If the existing child support order was based on the obligor's 

incarceration (most often imputed at minimum wage) and it has 

been at least 12 months since the obligor was released, an obligee 

can request a review. 

In either case, if the guidelines lead to a different support obligation 

being appropriate, the child support enforcement program will file a 

motion in court to change the obligation. 

4 
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I recently served as the chairman of the Child Support Guidelines 

Advisory Committee, which is convened at least every four years by 

statute to review the guidelines and make recommendations to the 

Department. This committee included a district court judge, a tribal court 

judge, a judicial referee, a state senator (Senator Tom Fischer), a state 

representative (former Representative Bill Devlin), an attorney in private 

practice, an obligor, an obligee, and representatives of the Department of 

Human Services (including the TANF and Medical Assistance divisions). 

The committee offered a number of changes to the guidelines regarding 

the rules for imputation based on earning capacity. However, the 

committee specifically decided NOT to change the current rule regarding 

incarcerated obligors. 

The Department believes that the decision of the advisory committee on 

this issue and the existing caselaw reflects a balanced approach between 

the needs of the children and the ability of an incarcerated obligor to pay 

child support. For that reason, we suggest that the current rule remain in 

place to provide for a minimum wage obligation while the obliger is 

incarcerated and that the committee give a "Do Not Pass" 

recommendation on House Bill 1343. 

Madame Chairman, that concludes my testimony and I would be glad to 

answer any questions the committee may have . 

5 



• Date January 3, 2006 

Dear Sheila Keller 

Enclosed are the photo's of the cargo trailer along with the business card for 
Jason Kust. 

1} Note logo, phone number match to business card 
2) Business not licensed or insured at Secretary of State ND 
3) No license plate on rear of trailer 
4) VIN# 4FGL0142-5-WE510719 1998 CARGO TRAILER MODEL 5715 
5) DOT Department will not give me trailer owner name of trailer DOT# 328-

2725 

Also note Civil No. 30-00-R-1291 Order to show cause signed by Robert Freed 
February 23, 2005. 

Note section numbers 
#3 self employed JK Customs employed since June July 2004 earning $1000.00 
per month 

#6 not licensed or bonded stated out of jail 4-04 Jason stated quit job at Zephyr 
6-04 for more hours 

Financial Affidavit Case # 184585-01 Dated 9/24/05 
Question # 7 Jason Kust stated became unemployed April 5, 2005 
Last employer Zephyr contracting @10.00 per hour@30 hr week 

Zephyr Contracting Phone # 222-0890 

A question I have is how his support can be reduced when he is not found guilty 
of his crimes yet. What if he finds a loop hole and is released? Can I change the 
judgment order? Orders should not be allowed to change untll a sentence is 
In place. He Is not yet found guilty. 

Tracy Zeeb@471-1708 
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