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Minutes: 

Vice Chairman Drovdal opened the hearing on HCR 3036. 

Representative Kelsh: I introduced HCR 3036 to put the ND Legislature in support of an 

effort on the federal level to stand up for those countries and corporations who pay their fair 

• share of taxes. We need to recognize a problem that there are a few who don't pay their taxes. 

This just takes it to the federal level and asks and urges Congress to pass the legislation being 

controlled by Senators Dorgan and Levin. What it would do is the legislation would control 

foreign subsidiaries of this set up in tax haven countries. What happens is a company will form 

an off shore corporation up in the Islands and set up their corporate logo and then charges the 

US for the use of that logo. There's a list of countries that are considered tax havens and 

developed by their organization for economic corporation development. 

Representative Weiler: Do you have any examples of any of these companies? 

Representative Kelsh: There are several examples, there's a 5 story building located in the 

Cayman Islands that actually has 12,748 headquarters there. 

Representative Weiler: 12,000 US companies located there? 

Representative Kelsh: Yes. 

Representative Weiler: Do we have any names of those companies do we? 



• 
Page 2 
House Finance and Taxation Committee () 1 "'Ji.P 
Bill/Resolution No. /] / ~ /J-;o 
Hearing Date: 1,,, -y..CI 

Representative Kelsh: According to the General County Office report, it's a mobile 

corporation has 11 tax havens listed in the Bahamas'. 

Representative Weiler: Where is Carl Levin from, which state and why are Conrad and 

Pomeroy not included in this? 

Representative Kelsh: Don't know why? 

Representative Weiler: So you say that Conrad and Pomeroy have already signed on? 

Representative Kelsh: I'm not saying that, I don't know why, but Dorgan and Levin are 

meeting this effort. 

Vice Chairman Drovdal: We'll close the hearing on HCR 3036. 
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Minutes: 

Chairman Belter opened the hearing on HCR 3036 and asked what the committee's wishes 

were? 

Representative Froelich: I move a Do Pass and put it on Consent Calendar . 

Vice Chairman Drovdal: Second it 

Chairman Belter: All those in favor signify by saying aye. The motion carries. Rep. Kelsh will 

carry HCR 3036. 
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HCR 3036: Finance and Taxation Committee (Rep. Belter, Chairman) recommends DO 
PASS and BE PLACED ON THE CONSENT CALENDAR (14 YEAS, 0 NAYS, 
0 ABSENT AND NOT VOTING). HCA 3036 was placed on the Tenth order on the 
calendar. 
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Sen. Urlacher called the committee to order and opened the hearing on HCR 3036 which is a 

concurrent resolution urging Congress and the President of the United States to enact federal 

legislation to deny unintended tax benefits to foreign subsidiaries of United States companies 

• which are set up in tax haven countries. 

Sen. Anderson: appeared as co-sponsor stating I had no idea I was going to be testifying 

however I'm on this bill I think it's a good bill and I'd like to see it passed, any questions? 

Sen. Triplett: Why would like to see it passed? 

Sen. Anderson: I do not have an answer to that, I was asked to sign on the bill and that's why 

I did it and I thought someone should stand up here. 

Sen. Cook: I certainly support the intent of this bill I don't think anybody likes off shore tax 

havens to avoid taxes because some of that is taxes that are due ND but I kinda question the 

second Whereas. An investigation by a former economist, who is he, was this some sort of a 

commission that was studied or was just an investigation that a particular individual did, I 

would like to know the answer to that question. Let's put a name to that form economist and 

did he do it on his own? 
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Sen. Anderson: I will stop to see Rep. Scott Kelsh and Rep. Gulleson to see if they can 

answer that. 

Sen. Urlacher: I wonder if we can get a hold of the sponsors to come down here. 

Sen. Horne: Rep. Kelsh is on the Finance & Tax Committee on the House side I would 

imagine that's where he's at now. 

Donita Wald: Tax Dept. last session the taxation committee introduced slate legislation which 

would fix the tax haven reporting problem for ND companies that was passed by the Senate 

and killed in the House, so we have taken some steps at least at the State level. 

Sen. Cook: there's nothing we can do or the federal government can do to stop somebody 

from moving off shore, our only tools are to try to pass laws that we can enforce that will see 

that they are not able to shelter a lot of tax revenue taxes that are owed. 

Donita: that's exactly right, what we tried to do is, that those are entities where they are 

shifting their income to and make them bring that income back into the United States. We 

have more of a problem with our waters edge reporting because of the fact that they just have 

to report basically those companies in the waters edge. That's where we tried to fix the 

problem last session. 

Sen. Cook: what happened with that in the House, why was it killed? 

Donita: I don't know what happened ii got a DNP out of committee. 

Rep. Gulleson: co-sponsor appeared stating this focuses on encouraging and in fact denying 

US companies to set up tax havens in off short in order to avoid paying US taxes. There are 

many unfortunately they are in the numbers of thousands of companies now and I think the 

latest one we just heard was Halliburton. This bill basically says that we are going to change 

our policy the things that we can manage which is federal tax policy to remove the language 

that encourage establishing these tax havens off shore and this resolution then very definitely 
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just supports that. Unfortunately one of the companies that has done this and they've been 

there for a long time is Ingersoll Rand. Their corporate company moved their headquarters to 

either the Cayman Islands or Bermuda in order to avoid paying US taxes. So this bill basically 

says we appreciate what you do we embrace all these corporations but we want to discourage 

the practice and we're going to do it by changing the federal tax policy. 

Sen. Cook: Halliburton I seen too where they just moved off shore are we sure that country 

they moved to is a tax haven? 

Answer: the reports I got it is and it said that in the report. 

Sen. Cook: would deny unattended tax benefits for companies who move off shore, what 

would we deny Ingersoll Rand? 

Answer: this bill just supports the change of that federal policy and in that federal policy there 

is actually and I don't know how it got there but there is incentives for these companies to 

locate off shore. The way our policy is set up is if they receive a tax benefit by moving off 

shore, so we're going to change that policy so that benefit will no longer be there. 

Sen. Cook: the second Whereas you make reference to an investigation by a former 

economist, who's the former economist, was it his own investigation that he did on his own, 

you make reference of hundreds of billions of dollars, I guess I would like to see that report 

whatever it was, is it commissioned by anybody, to what degree is their credibility to the 

number of hundreds of billions of dollars? 

Answer: I will absolutely get you that information. 

Sen. Urlacher: is this more suggestive or supportive? 

Answer: supportive, we can't control this policy but we can support changing it at the federal 

• level. 
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Sen. Urlacher: last session there was a similar bill that was killed in the House, can you relate 

to that? 

Answer: not sure why, this time it was extremely well received by the House. 

Sen. Urlacher: in relationship to oil activity around the world, how does this play into normal 

operation vs. some of the other companies that move off shore? 

Answer: I don't know 

Sen. Anderson: it says unintended tax benefits, what are the unintended? 

Answer: I'm not sure. 

Closed the hearing . 
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Sen. Urlacher called the committee to order for action on HCR 3036. 

Sen. Cook: the intent is to send a message to Congress on safe havens. I had a question on 

the second Whereas and Rep. Gulleson brought us this handout entitled Tax Notes. I think we 

• should clean it up and remove the benefit of tax havens, could make it better. 

Sen. Urlacher: are you suggesting a rewrite? 

Sen. Cook: there's a lot of money being lost 

Sen. Oehlke: we could delete the 2nd Whereas. 

Sen. Cook: I guess what I'm saying is in order for me to vote for it; it's going to need some re

write if that's really the intent. 

Sen. Horne: I think Sen. Oehlke has a good suggestion if that's the main hang up lets just 

delete that 2
nd 

Whereas and its still a strong resolution and still conveys the message that we 

have a serious concern about what's happening and its costing us billions and I would support 

with that deletion. 

Sen. Tollefson: the resolution is great and all it really is doing is encouraging Congress and 

our representatives down there to get into the tray and attempt to correct the situation. We can 

be as specific as we want to be but I think the generalities even of the resolution as it is written 
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the message is there. I don't know I suppose the more specific we can get the more effective 

it would be, it's really just an encouragement anyway. 

Sen. Triplett: I move a DO PASS as is, second by Sen. Tollefson. 

Roll call vote: 6-1-0 Bill passes, Sen. Horne to carry the bill. 
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ECONOMIC ANALYSIS 

Shifting of Proflta Offshore Coats 
-~ u.s. Treasury $1 o BIiiion or More 

By MPrlin A. $wDlvlut - mo:rll/$11llmm@colllOISl.nt1 

WE WANT TO KNOW WHAT YOU THINK 
Thi• art1cle Is the. third io a .. r1a by Dr. Sullivon 

pre""'tlnR pnwocatlv,, dala. 
We 11(>1 only welcome o•t a.lsn iovl!e nppoolng 

view_. bec11u~ one ~f Ta Nvtt."9' miSE:ions Is to prO\•ide 
• ft><Um for d•b.>1<! prnemlng all viewo, 

rte~ Mnc.1 «•mments to ta'.'(nf.>te50tox.oqJ- We wiU 
publish y.,u, rapo"""" •• let1cro ,o the editor ut,I.., 
you k!II "' oth<rwl8". l,mg,ir ,ubmi>slons cat\ be 
pubfiM«I .. viewpoint,. 

U.S. rm.iltinotlonal corporat!QN an, ~y 
shifljJ\g their profits out of the United States, cost· 
Ing the federal 'neasury an estimated $10 bilJkln ,,,. 
mon! of lost revenue each year. 

The dome>lic-lo-foreign shifting at protil8, which 
totals about $75 billion • year, doeo not appear to 
reflect a corre('ponding shitting of economic activity 
by th05e U.S. multlnatlOMI& to those same low-tax 
havens. which include Bermuda and lrelm,d. 
Rather, the profit shifting appean to reflect an 
aggressive u,e - or abUBe - of the nation's tax 
law,. 

The figuN!9 on profit ohlflil>g and federal i:evenue 
lO!!S raiBe lmpor111nt questions about the tax code, · 
Treasury regulation,, and federal onforcertlent of 
each. Indeed, the figures provide ju.,t one more 
fncl.ica~on that th• U.S. •ystem of iaxing intema• 
tional income is neanng a breakdown. 

This is the thin:! In a seri"" of articles about profit 
,hi ltiiig by U .S: multinationals around tbe world. 
The first article add,es,ed the lnaeuing amount of . 
profits reported in tDX h;wem (- 'lax °Notti. Sept, 
13, 2004, p. 1190); the siecond exa1lllli«I the larg., 
lnctea.-e In fomgn profits relative to domestic prof
its for one busine,& oector - the phannaceulical 
Industry (see Tor Notn. S.:pt. 20. 2004, p. 1336). 

u.ing Ulffll'Mrce Department date, this article 
demonstrater- that the outward flow of profit., that 
ph•l'!NICl!utical compo1'!cs reported in~ il1\lWAI 
nip<>rls lq only part Clf a larger trend. 

A Clean Break 
Figure tA on p. 1478 shows a rapid rise in the 

lor•ign profits of U.S. corporations. Over the last 12 
years, foreign profits have more than tripled -

TAX NOTES, $cplo,l>ber 27, 2004 

L0C LAW LIBRARY 
PAcE 24/28 

NEWS AND ANALYSIS 

from $8'J billlon in 1993 to $298 billiOll In the finl 
half (If 2004 (~ted Al arinualized levels). More
over. during the last few yem of the p,,riod, it 
appeen the rate of inaealll! has accelerated. Prom 
2002 to 2004, foreign profits jumped by more than 
$92 billion. 

To provide a pe,spective on the ri!e, Plgwe 1B on 
p. 1"7'J tske, domestic profits (the mirror Image of 
the fote!gn profit c!Jlta shown in Flgure lA) iind 
divide, that llgUle by profits as they are 1epo1ttd by 
the ComtNll:I! ~t. 1hls measure of proftts 
includes both domestic and foreign profits of U.S. 
corpontloos. Figure ll! shows tliat the domestic 
shore of profil!I hu declined significantly - from 
83.6 perm,t in 1993 to 74.4 percent in June of lhi.s 
year. 

Not only it there a decline, but the data also show 
a dear-oil shift b,,twecn the period$ before and 
after 1999. for 1994 through 1998, the dornestk 
share of proflbl remained remarkably clolle to the 
overage for that period of 82 perc:eru. For the 
2000-1004 period. the dmMsllc share hovered clo!Oe 
to the 75.6 percent average for thooe yean. 

I nw, do-'k $hllt9 ,,, profits ,_ 
dtK:JIMd from 83.8 percent In 1993 to 
14,4 peTCMt ,,,,. ,-, . 

ls the 6.6 ~• c:lil!e.,,mce bttween the two 
averages significant? The answel" Is yes. So fat In 
;2004, U.S. corporations are generating worldwide 
prof:lta at an ,u,nuallud level of $1.166 trillion. If lhe 
domestic~ of those profits had lt':lll8ined at~ 
percent insteed of dropping to 75.6 pettcnt, dome,
tic profl1s would h,ve been $956 billion Instead of 
$88'1 billion - a dlffer<nce of $75 billion. 

What Hu lnuury Lo&t? 
Be<ause of the v•t!ety ol pos.!!lble circwnstmca, 

the wide range of foreign tax rate,, and the COlll-
plexlty of U.S. rules for taxing foreign ill<ome, there 
If no easy way to determine what tiie effect c,f • $75 
billion ptollt shift lrom domestic to foreign loc•· 
tiOM has OJ\ U.S. tax revenue. Here are three illus
trations of some possibllltie,: 

(1) Profit SIIJft w Modtmtt-Tox Cou11!rit,;. The 
U.S. tax rate Is 35 pero,nt The fomgn rate Is 30 
patent A $75 billion u,!ft reduces U.S. tax 
revenw: by 5'26.25 billlon. If ond when foreign 
profits are repatrialt!d, they' re subject to effec• 
live U.S. tax of 5 percent (because of the te!ief 
provided by the foreign tax aedlt) and yield 
$3.75 billion it, tax revenU11. The net loss IO the 
Uniled State& (tgnoril>g the time value of 
money) is $22.5 btlUOJ'I annually. 

1417 
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Po'l'elp Protla of U.S. CorponUou ; .. 
$.151 

'·~·. ! • 

POO 5291.2. .. _.,. 

L .. ,. 

j $250 

,, .7. 

/. Sl02.5 
oil S200 

_11su ~u ---s1&2.6 ;$ 

'I $150 

f $100 

.2··3'.3 $147.0 ... , ,, -.., 
$50 

so ' ' ' 1!193 1994 199!1 ltN l'97 un .,,, - 2001 Zlll2 %813 2004"' 
_,_6.lfcllldllOd ,,._ _______ .,,., _ _,_.....,.U.S._ot_ 
!''Vl---:i . . 
•l)i.-6r3J04• fflcl'lnc ....... ..,... ......... _ 

(2) Pro/fl Shift /q 11P, Haven,; With No Dtfam,J, 
The $15 b.illion shifted. to tax havena d- not 
escape U.S. tex beca,- the antideC-1 rules 

· of subpart P of the Intmnal Revenue Code 
sui;.ct the fomfgn plOfitl to cun-ent U.S, tax. 
There is no ftWenue 1-. 
(3) Profit Shift to 7!lx H~ Wilh: Ptmmtnt 
~ U the corporation call sidestep the 
antideierralrnles; ltmayneverpaytax U.S. tax 
on fomgn· pralla. The U.S. lea of NWnut it 
lhe tollll $U25 billion. 
rt is lJnportallt lo note that even without delerral, 

f~ shlftlng ID tax lurvms can generate l'e\lfflUI! 
for the United States. 'Jhat o«UO through 

what ie l<nowtl u "cmse-aeditb,g." 
Pc-- e:cllll\ple, mppoee a imb$1dwy ot a U.S. 

multblalfonal candud8 operations Ina a,untty with 
a tax rail! higher than !tie U.S. rate, and suppose it 
wan!II lo tep41lriale $1 billion ol pmfJte to the U.S. 
parent In !lie form of dividends. JJ the foreign tax 
rate is '5 l)lm.Ult, the pate!lt wlli have $100 nulllon 
oi unused loreisn tax credit (because lllldet U.S. 
law, Ille foo!lgn tax aedit on $1 billion ot !omt111 
proftb would be limltl!d lo ~ million}. Jf d1C 
pannt corporation could llhilt 5300 milllon of U.S. 

1471 

i>roiii. Into a z.ero.tax COIU'l~ It would incttaoe 1ft 
loreign tax credit lilnit and.eu:foie 1111 loielitn tax 
CNdit by (l'Ollghly) $100 mlllton. The net result ls ii 
SlOO mill!muiduction In U.S. tax (with 11D Im . 
in !omgn taxes). 

WlffJollt lhfl ll#d to Cl'DIS Ored/f or 
r,/f/toul Ille~ or tAl(AArl, ,,...,.,...,...,,fwmotlt 
_,,,... to lnwlll In ,.,. 
count,,_ . 

Obvtoasly !lien 1, an enonnou, rang,; between 
the atimaled IIIVa\Ut Iott ol zero (ln Illustration 
(2)) al1d more than S20 billion (In IJl1151ratlona (1) 
and (3)) •.. The temptation to simply taloe the ,average 
between zero and, ~ $211 tillllon should be 
avoided beca. uae the 5ltuallml In illustratlon (2), 
~e~Y posalbit, ishiahlY undeirai:>1e 
and 111g1Uy Ull!ibly. Witfuut !ht need Iii 
cniD-a'ecilt or without the availability ol delerral, 
lheie t, little - for 1ll05t c:mnpanle9 IQ Invest in 
no-tax COlllltri.e& 

As anbthcr illustration, CONider die following 
exa111ple based oo the lalffl available tax retum 
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Figure 1B 
Domettlc Sll■re of Proftta of U.S. Corporations 
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cata from the IRS. Using 1998 ms data, Stephen 
Shay, former Treuu:y Jnternatim,al tax c:ounsel 
(now with Ropes & Gray in Bostoo), estimates an 
average effective US. corporate tax rate of 27.6 
percent and an average foreign eotpOrllle llll< tall! of 
19.8 percent ("ExploringAJlffnatlves to Subpart F," 
Taxtt, March 2004, pp. 31-40). lf then: were no 
variation and the average tax rates applied to aU 
c01p0rate taxpayers, • shift of $15 billion In profib 
out ol the United States would te9\llt in • ievenue 
loss of $20.7 billion (0.276 x 75) ll the profits ilte 
never n!lwJled to the United States - eilhct 
thtougll a vohmtary dlvlde,:,d payment or tlwugh 
the reach of subpart F antldeferral rules. II die 
profits do come back to lhe United States, the U.S. 
Treasury would receive cmly SS.8$ billion because ol 
the 514.85 billion (O.198 x 75) fOtelgn tax aedli. 

Here 15 yet another rougll way of e,timating 
revenue 1-. If domestic ptofllll we,e roughly 8 
pero,nt I~ - as sugg...ted by what we SUWo"fl 
domestic piof!u h:vels would be without the recent 
shift (that i,, $956 billion instud ot $8Sl billion), 
then 'we mighl expect do~ corporate tu re
cdpt& also to be about 8 pem,nt larger. The Office of 
Management and Budget estllNtes corporate tax 

TAX NOTES, Septambor 7', 2004 

1IO.! 

74.-4~ 

l004 
(llt""'P 
JHelt) 

recmpta will be $181.S billion In 2004. U they Weft! 8 
pera!II larger. they would be $196 billion, $14.S 
billion ma,:e. 

J\lthough It's dlffu:ult to estimate revenue losses 
from iN:OIIII! shifting and although theffl is a wide 
ranr of poe.,ibilities - that ;,,, from zero to $26 
billioll - there appears to be little reuon to :shy 
away £rom estilnates at lhe "pper end of the range. 
As do all revet\111! estimalOt's, we can cxen:ise some 
Judgment hett and comervalively e,tlmate l'l!VfflUe 
l09Se8 aa being at least $10 billion and perhaps aa 
much as $20 billion amttlally. 

-from the govenunent's pmpective, $10 blDion 
01 $20 billion is bacl enough. but thol!e revenue 
lo!lla ani only above what was "normal'' for the 
1994-1'198 period. II there was inappropriate 
~8 during that period (and then; Js 
considerable eviden<e ihat was so (see, for example, 
Toi Natn, Nov. ts, 2002, p. 880)), then the total 
revenue )05$e! from Inappropriate Income shifting 
by U.S. multillationals m corre,ipondlngly larget', 

Capitalism or Tax Dod~? 
If U.S. corporations are responding to invet1lmel'lt 

hu:entive, tlia1 low tax rale9 prov@e, ii they are 
moving theit ~Ital aJtd their re5earch and their 

14711 

------------ 03/20/2007 8: 29PM 
I 

' -

\' 

: ;! 

' ' ' 



• 
63/26/2007 19:15 2027073585 Lo:: LAW LIBRARY PAl1£ 27/28 

NIWI AND ANALYSIS 

Pflurel 
Domestic Share of U.S. Multlnatiouls Worldwide Economk Activity: 

Ne SJplftcut Tnndl 

12•;. 
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A-'% -. -. .... --- -. -· 68.4%. 

66% 

'4% 

62% 
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jobs (what we mean by real "ecoooml.c: activity") lo 
low-tale l«atlons, that Is 110 tax dodge. It la IIOUlld 
busine,s. Il shifting pro.6ltl are the zault at Income 
followw; ~ling reel illVettmellt. then 
polkymak.n should seriously ""<>JDSlder our over
all tax policy and lls effect& on cOD1)ellllve.w ill 
world markets, and not worry about the antidefeJ-. 
ral rulu or the ba11s!e- pricing nild. 

I 
If prottts.,. being l1hlfW Mlhout. 
com,-,,ont/lnf Mitt of IN/ «:onomlo 
IOllvtty.., """. '- ,n indOPlfDII flMlt 
IIIIJOIN .JIHIJ.ig .,_""' o«:urrlng. 

But if p.t'Qfita ""' being shifted without a com
sporulillg .shllt ol real economlc adfyity, that is an 
indication that ~ abusei are oo:ur
rtng. And that is what the data sam to show, as 
illu8ltated ln Plguftt2 above. From 1993 IO 2002 (the 
lale8t available data), there wu l!tlle or llO dedlne 
In the domestic share of U.S. nwltlnatioNl,' opera
tions (u ~ by sale9, n!Dllbcr ot employees, 
atld employee cornpeneation) ~ with the 
declining share of domestic prollts shown in Rgan, 
IA. 

• • • • Sales ~-
- - Employee Compeuatlon 

...._ 

- Employees '--· 

Although tlw;x,e - of econc,adc activity .. 
are UNd lo deletmme transfer prtce,, and q ~ . ,. . 

~-~~-sed-~llt~:;~co: ~_.t}.:;_•

1
_:· 

c:IWJive proof of lmppit,pn4fe lnrome ~ , 's?f!. · 
There ls however ""--~t addltional ~ ·i ,,, . . ., ~-or--• ,. _.;'.:;..· 
Ing f\lidenr:e. , , , ,.,, 

· For exampJ/t, tb1!!1! J'l!l'l!lltty has beena·rnukld· .Ja._PJ 
il'lc!eUe In the pe,;:eutageof foieJgn pnmtl ~•· ::~r 
~. Pfgin 3 an p. 1481 IJhowa duit ~ -~ 
fon!l8JI profits In Mn tolaled 5169 billion, $120' • · , . 
billion IIIOt'II than In 1993. With ganarally low foti. -~1:1 
eign tax ntn, tl,e benellbs ol income sliilt!ng ue· . ;~ 
gmcnled primully through detemiL ,.,,., 

. . -:~ ·:rt~., · 
No Smpdll&! to Some • ·t}fi 

MIiiy commaitator5 have nObod that, patt!N-. · :•• • l 
1arly s1na! the late 1990s, the oppm1llnllle8. for .::~·' 
tax-adnntaged Pl'Oiltshl!tlng have Ji\creue,i Moet. \t{J 
nolal>kt -.s a,.,.. CODUMnlalors ., tho 1l'easaty ,;>,~ 
Department ilself, which ha., expres,ed conce11I , -~ 
about IWo _.,_ tfeva1--- ln lntematlonaJ ",C;- '.' .,.__ --,.,. - .... -- .. ,. •I· --· ,'• . 

Plrst, then, is the incteased ease in 11elling up ·, 
hybrid enlll!es - made postibl,, by cllanga ill the 
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N!W9 AND AHALYSIS 

Jiipre3 
.Foreign Retuaed Earnings of U.S. Corporations Rising Rapidly 

$350 ...------------------------- 70% 
I /i7¼ 
I j CJJldal--;ed Foretan Prollts 7 

SJOD 11 

"~ - Retained~ •t. of Total Fo"lp. Proftta 
60% 

., -
!: SlSO 
s 
.; 
~ $200 + 
~ i 
'g St!iO t 

i "" t 
S50UlS49 
so . 

S69 
$4S -
r 

576 $8,4 
$70 564 -- - -

' a. 

-
$116 $121 I -- S'J!i -

I 

1
40¾ 

$169 

30% 

20% 

t ... 
j .. .. 
'$. 

= ,:, 

111% j 
~ 

o•t. 

. ~,r,-',._..,,.,k,tltl~laUIIJ~~!ne.,~.11Mtl'l.:Jd•'lhs,-k.Mtl1'ICClllllllllll~,,..,._....,,v""""'...,,lrydvll\lr,:01"1,,rt.,...,__, 
-'-fWt. \.I"·~ oft '4ffllllffle 111!~.IIQl.,..i, 

income tax regwatlons. Skffiful u,e of hybrids al
lows US. o;1ultinational rorporations to sliilt profits 
and avoid antfdelerTal .rule,, In Notice 98·11, 1991H 
C. B. 4.~ the !R.."l exp lamed: 

The re,;ent entity clas&iflcatlon regi,lations ... 
{the "checl<•the-box" regulatiol'\S) have facill• 
tated the cn,atlnn of the hybrid branches USN 
in these •rrangemenl!s. . . . Treasury and the 
Service have ronclud4'd that the use of cwtaitl 
hybrid branch arran~t,, such at 11w Of1ff 

illustrated below, is con1rary to the policies 
and iules of IIUbpart P. Thi~ r><>tla announces 
that Treasuty and the Service will issue "'811• 
\,,lions to address ouch arrange111ents. 

But a concerted outcry ffOIJI lobbyists and Con· 
gress bloclced the iS11Uance of any regulations to 
pevent the widely tt<:O~ed abuse. 

A ,e,:ond gn>wing gap In U.S. tax nild Involves 
the w;e of cosHhartng ~rrangemenli!. An ab.""""' of 
the full force of lh<i commensurate-with·inco111<1 
standard combined with the inh1!!1!11t difficullies of 
valuing intangible .issets (often in pre-market •mges 
of developtne11t) allow•hish·vahJe wtang,l>!a to be 
tJansfern,d to In~ haver,F with inndequate payment 

TAX NOTES, Sepr..nbe, 27, 20CI' 

of taxes to the Uruted Sta!H (w/tidl should tax the 
full value of the tranm.r). 

The data ple98llted 1.11 !hi& arti<:le verify and makl! 
cle,t what tax ins!den have known fur years, 
Becawie malntt!nance has not l<ept up with necc,
!la?JI ,epatrs, the U .5. system of taxing international 
Ul(Ome Is breulng dnwn. Because a strong Jnterna· 
tioru,J enforcement mechanism Is Jll!C£<Qlaty to pre
vent doml?OtiC tax evasion, the lcmg-tcrm p1'11clka• 
bility of the entire corporate ta• system is in 
question, • 
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