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January 4, 2011

Honorable Jack Dalrymple
Governor of North Dakota

Members, 62nd Legislative
Assembly of North Dakota

| have the honor to transmit the Legislative Management's report and recommendations of 23 interim committees,
the Advisory Commission on Intergovernmental Relations, and the Commission on Alternatives to Incarceration.

Major recommendations include contracting for the implementation of changes to the classified state employee
compensation system; continuing and expanding various alternatives to incarceration programs; streamlining the
school approval process and reconfiguring the school accreditation process; creating a biodiesel plant production
incentive; allowing oil and gas impact fund grants for long-term planning and engineering studies associated with
road infrastructure, water, sewer, housing, and local services; establishing and operating a pilot voucher payment
program for mental health and substance abuse services; allowing pharmacists to administer influenza shots or
influenza mist to children; allowing the state to connect to a wide area network service for health information
exchange in accordance with federal requirements; transferring responsibility from the counties to the state for
providing legal services for those individuals who are indigent and who are the subject of sexually dangerous
individual commitment proceedings; creating an infrastructure grant program for taxing districts affected by oil and
gas development; requiring the State Department of Health to establish a statewide funding plan for emergency
medical services; providing property tax relief by appropriating $341 million for the 2011 13 biennium for allocation
to school districts to reduce school district property taxes; appropriating $5 million from the resources trust fund
to the State Water Commission to design and construct a Devils Lake east end flood control structure; creating
a vocational rehabilitation grant program to promote and provide necessary educational opportunities for injured
employees; creating manufacturing income tax credits; providing for the centers of workforce excellence, centers of
entrepreneurship excellence, and centers of research excellence; and creating a technology impact zone program.

The report also discusses committee findings and numerous other pieces of recommended legislation. In addition,
the report contains brief summaries of each committee report and of each recommended bill and resolution.

Respectfully submitted,

Ml

Representative Al Carlson —
Chairman
North Dakota Legislative Management

AC/PG

lcouncil@nd.gov P 701.328.2916 F701.328.3615 www.legis.nd.gov



HISTORY AND FUNCTIONS OF THE NORTH DAKOTA
LEGISLATIVE MANAGEMENT AND LEGISLATIVE COUNCIL

HISTORY OF THE

LEGISLATIVE COUNCIL

The North Dakota Legislative Council was created in
1945 as the Legislative Research Committee (LRC).
The LRC had a slow beginning during the first interim of
its existence because, as reported in the first biennial
report, the prevailing war conditions prevented the
employment of a research director until April 1946.

After the hiring of a research director, the first LRC
held monthly meetings prior to the 1947 legislative
session and recommended a number of bills to that
session. Even though the legislation creating the LRC
permitted the appointment of subcommittees, all of the
interim work was performed by the 11 statutory
members until the 1953-54 interim, when other
legislators participated in studies. Although "research"
was its middle name, in its early years the LRC served
primarily as a screening agency for proposed legislation
submitted by state departments and organizations. This
screening role is evidenced by the fact that as early as
1949, the LRC presented 100 proposals prepared or
sponsored by the committee which the biennial report
indicated were not all necessarily endorsed by the
committee and included were several alternative or
conflicting proposals.

NAME CHANGES

The name of the LRC was changed to the Legislative
Council in 1969 to more accurately reflect the scope of
its duties. Since 2009 Legislative Council refers
specifically to the staff functioning as the legislative
service agency while Legislative Management refers to
the oversight committee of legislators. Although
research is still an integral part of the functioning of the
Legislative Council, it has become a comprehensive
legislative service agency with various duties in addition
to research.

THE NEED FOR A
LEGISLATIVE SERVICE AGENCY

Nearly all states have a legislative council or its
equivalent, although a few states use varying numbers
of special committees.

Legislative service agencies provide legislators with
the tools and resources that are essential if they are to
fulfill the demands placed upon them. In contrast to
other branches of government, the Legislative Assembly
in the past had to approach its deliberations without its
own information sources, studies, or investigations.
Some of the information relied upon was inadequate or
slanted because of special interests of the sources.

To meet these demands, the Legislative Assembly
established the North Dakota Legislative Council. The
existence of the Council has made it possible for the
Legislative Assembly to meet the demands of today

while remaining a part-time citizen legislature that meets
for a limited number of days every other year.

LEGISLATIVE MANAGEMENT

COMPOSITION

In 2009 the Legislative Assembly changed the name
of the oversight committee for the Legislative Council to
the Legislative Management. This committee by statute
consists of 17 legislators, including the majority and
minority leaders of both houses and the Speaker of the
House. The Speaker appoints six other representatives,
three from the majority and three from the minority as
recommended by the majority and minority leaders,
respectively. The Lieutenant Governor, as President of
the Senate, appoints four senators from the majority and
two from the minority as recommended by the majority
and minority leaders, respectively.

The Legislative Management is thus composed of
10 majority party members and 7 minority party
members and is served by the Legislative Council staff
of attorneys, accountants, and administrative support
personnel who are hired and who serve on a strictly
nonpartisan basis.

FUNCTIONS AND METHODS
OF OPERATION OF THE

LEGISLATIVE MANAGEMENT

Although the Legislative Management has the
authority to initiate studies or other action deemed
necessary between legislative sessions, much of the
work results from studies contained in resolutions and
bills passed by both houses. The usual procedure is for
the Legislative Management to designate committees to
carry out the studies, although a few committees,
including the Administrative Rules Committee, Employee
Benefits Programs Committee, Information Technology
Committee, and Legislative Audit and Fiscal Review
Committee, are statutory committees with duties
imposed by state law.

Regardless of the source of authority of interim
committees, the Legislative Management appoints the
members with the exception of a few members
appointed as provided by statute. Nearly all committees
consist entirely of legislators, although a few citizen
members are sometimes selected to serve when it is
determined they can provide special expertise or insight
for a study.

The Legislative Management committees hold
meetings throughout the interim at which members hear
testimony; review information and materials provided by
staff, other state agencies, and interested persons and
organizations; and consider alternatives. Occasionally it
is necessary for the Legislative Management to contract
with  universities, consulting firms, or outside
professionals on specialized studies and projects.



However, the vast majority of studies are handled
entirely by the Council staff.

Committees make their reports to the full Legislative
Management in November preceding a regular
legislative session. All current legislators are invited to
attend the November meeting as are those newly
elected legislators. The Legislative Management may
accept, amend, or reject a committee's report. The
Legislative Management then presents the
recommendations it has accepted, together with bills and
resolutions necessary to implement them, to the
Legislative Assembly.

In addition to conducting studies, the Council staff
provides a wide range of services to legislators, other
state agencies, and the public. Attorneys on the staff
provide legal advice and counsel on legislative matters
and bill drafts to legislators and legislative committees.
The Council supervises the publication of the Session
Laws, the North Dakota Century Code, and the North
Dakota Administrative Code. The Council reviews state
agency rules and rulemaking procedures, legislative
proposals affecting health and retirement programs for
public employees, and information technology
management of state agencies. The Council has on its
staff the legislative budget analyst and auditor and
assistants who provide technical assistance to
Legislative Management committees and legislators,
review audit reports for the Legislative Audit and Fiscal
Review Committee, provide budget analysis, and assist
the Legislative Assembly in developing the state's
biennial budget. The Council provides information
technology services to the legislative branch, including
legislative publishing and bill drafting capabilities. The
Council makes arrangements for legislative sessions
and controls the use of the legislative chambers and use
of space in the legislative wing of the State Capitol. The
Council also maintains a wide variety of materials and
reference documents, many of which are not available
from other sources.

MAJOR PAST PROJECTS

OF THE COUNCIL

Nearly every facet of state government and statutes
has been touched by one or more Legislative
Management studies since 1945. Statutory revisions,
including the rewriting of criminal laws, election laws,
game and fish laws, insurance laws, motor vehicle laws,
school laws, and weapons laws have been among the
major accomplishments of interim committees. Another
project was the republication of the North Dakota
Revised Code of 1943, the resulting product being the
North Dakota Century Code.

Government reorganization has also occupied a
considerable amount of attention. Included have been
studies of the delivery of human services, agriculturally
related functions of state government, the creation of the
Information Technology Department and the cabinet-

level position of Chief Information Officer, the creation of
the Department of Commerce, organization of the state's
higher education system, and the creation of the
Commission on Legal Counsel for Indigents, as well as
studies of the feasibility of consolidating functions in
state government. Unification of the state's judicial
system and the establishment of a public venture capital
corporation were also subjects of studies.

The review and updating of uniform and model acts,
such as the Uniform Probate Code and the Uniform
Commercial Code, have also been included in past
Legislative Management agendas. Constitutional
revision has been studied several interims, as well as
studies to implement constitutional measures that have
been approved by the voters.

Pioneering in new and untried areas is one major
function of interim committees. The regulation and
taxation of natural resources, including oil and gas in the
1950s and coal in the 1970s, have been the highlights of
several interim studies. The closing of the constitutional
institution of higher education at Ellendale also fell upon
an interim committee after a fire destroyed one of the
major buildings on that campus. The expansion of the
University of North Dakota School of Medicine and
Health Sciences is another area that has been the
subject of several interim studies.

The Legislative Management has permitted the
legislative branch to be on the -cutting edge of
technological innovation. North Dakota was one of the
first states to have a computerized bill status system in
1969 and, beginning in 1989, the Legislator's Automated
Work Station system has allowed legislators to access
legislative documents at their desks in the House and
Senate. All legislators have notebook computers and
many have a smartphone to assist them in performing
their legislative duties. During the 2009-10 interim, the
Legislative Council staff worked with a consultant and
the Information Technology Department to develop an
updated legislative enterprise system that replaces the
mainframe system developed beginning in 1969. The
new system will be server-based and provide for
enhanced bill drafting and session processing. Since
1997, the Legislative Management has had the
responsibility to study emerging technology and evaluate
its impact on the state's system of information
technology.

Perhaps of most value to citizen legislators are
committees that permit members to keep up with rapidly
changing developments in complex fields. Among these
are the Budget Section, which receives the executive
budget in December prior to each legislative session.
The Administrative Rules Committee allows legislators to
monitor executive branch department rules. Other
subjects that have been regularly studied include school
finance, health care, property and oil taxes, and higher
education.
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SUMMARY
BRIEFLY - THIS REPORT SAYS

ADMINISTRATIVE RULES

The Legislative Management studied application by
administrative agencies of standards from other than
state or federal which have not been adopted as
administrative rules.  The Legislative Management
makes no recommendation for changes regarding
standards not adopted as administrative rules.

The Legislative Management studied imposition of
criminal and civil penalties, fines, fees, and forfeitures by
administrative rule. The Legislative Management makes
no recommendation for changes regarding imposition of
penalties by administrative rules.

The Legislative Management recommends House Bill
No. 1026 to make it optional, rather than mandatory, for
an administrative agency to adopt and maintain an
organizational rule.

The Legislative Management reviewed all state
administrative rulemaking actions from January 2009
through October 2010, covering 2,011 pages of rules.
The Legislative Management did not void any rules
submitted by administrative agencies from January 2009
through October 2010.

ADVISORY COMMISSION ON

INTERGOVERNMENTAL RELATIONS

The Advisory Commission on Intergovernmental
Relations exercised its statutory authority to serve as a
forum for the discussion and resolution of
intergovernmental problems and to study issues relating
to local government structure; fiscal and other powers
and functions of local governments; relationships
between and among local governments and the state or
any other government; allocations of state and local
resources; interstate issues involving local governments,
including cooperation with the appropriate authorities of
other states; and statutory changes required to
implement commission recommendations.

The Legislative Management studied the state aid
distribution funds; state assistance to counties for major
trials; municipal judges and courts; and city park district
creation, consolidation, and dissolution. The Legislative
Management makes no recommendation as a result of
these studies. The Legislative Management studied
inmates' medical costs of correctional facilities. The
Legislative Management recommends Senate Bill
No. 2024 to limit a correctional facility's liability for
inmates' medical care costs to rates paid under the
federal Medicare program. The Legislative Management
recommends Senate Bill No. 2028 to require the
Department of Corrections and Rehabilitation to
reimburse a correctional facility for an inmate's medical
or health care expenditures paid by that facility which
exceed $10,000.

The Legislative Management studied solid waste
management and state or regional siting of landfills. The
Legislative Management makes no recommendation as
a result of the study.
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The Legislative Management studied public
improvement and capital construction bid requirements,
plans and specifications, and the employment of
architects and engineers. The Legislative Management
recommends Senate Bill No. 2026 to centralize the
public improvement construction threshold of $100,000
and to create separate sentences for bid and the use of
a design professional threshold. The Legislative
Management recommends Senate Bill No. 2027 to allow
a governing body to specify certain materials in a
request for bids for the remodeling or expansion of an
existing building that contains the specified material.
The Legislative Management recommends Senate Bill
No. 2025 to increase the threshold for the requirement of
bids for concessions from an amount of more than $500
to an amount of annual estimated gross sales of more
than $25,000.

AGRICULTURE

The Legislative Management studied North Dakota
Century Code provisions that relate to agriculture for the
purposes of eliminating provisions that are irrelevant or
duplicative, clarifying provisions that are inconsistent or
unclear in their intent and direction, and rearranging
provisions in a logical order. The Legislative
Management recommends House Bill No. 1027 to
rewrite the laws pertaining to the State Seed Department
and House Concurrent Resolution No. 3001 to continue
a Legislative Management study of North Dakota
Century Code provisions that relate to agriculture. The
Legislative Management also received a report from the
State Board of Agricultural Research and Education
regarding its annual evaluation of research activities and
expenditures and a report from the Advisory Committee
on Sustainable Agriculture regarding the status of the
committee's activities.

BUDGET SECTION

The Legislative Management received reports from
the Office of Management and Budget (OMB) on the
status of the general fund and the permanent oil tax trust
fund, tobacco settlement proceeds, irregularities in the
fiscal practices of the state, employee bonuses, the
capital improvements preliminary planning revolving
fund, the risk management workers' compensation
program, and 2011-13 biennium budget form changes.
The Budget Section did not recommend any changes to
the budget data for the 2011 legislative session pursuant
to Section 54-44.1-07. The Office of Management and
Budget reported the current budgeting system has been
upgraded to an Internet-based version, but there are no
proposed changes to the 2011-13 biennium budget
forms or data.

The Legislative Management received a report from
the North Dakota University System regarding sources
of local funds received for construction projects of
entities under the State Board of Higher Education. The



Legislative Management authorized the expenditure of
additional other funds for capital projects, as well as
changes in the scope of capital projects at Dakota
College at Bottineau, Dickinson State University,
Mayville State University, Minot State University, North
Dakota State University, State College of Science,
University of North Dakota, Valley City State University,
and Williston State College.

The Legislative Management received reports from
the State Treasurer on weather-related cost-sharing
funds; the State Board of Agricultural Research and
Education on the status of board activities; the Tobacco
Prevention and Control Committee on the
implementation of the comprehensive tobacco
prevention and control plan; the Highway Patrol on the
status of implementation of the commercial vehicle
information systems and networks; the Department of
Transportation regarding the anticipated use of state,
federal, emergency, and other highway funding; the
Industrial Commission regarding the status of the Mill
and Elevator study; the Public Service Commission on
the status of the metrology laboratory; Job Service North
Dakota on the status of the job insurance trust fund; and
the Veterans' Home on the status of the Veterans' Home
construction project and exterior finishing construction
projects.

The Legislative Management received annual reports
and approved a request to use contingent funds of
$2,263,883 for a statewide longitudinal data system from
the Information Technology Department. The Legislative
Management also received reports from the Information
Technology Department regarding the status of health
information technology activities.

The Legislative Management received reports from
the Adjutant General regarding the reintegration
program, emergency disaster relief grants, 2009 flood
disaster-related expenditures, 2009 emergency snow
removal grants, and expenditures from the state disaster
relief fund.

The Legislative Management received reports from
the Department of Human Services on transfers the
department made between line items and between
subdivisions in excess of $50,000, the status of the
Medicaid management information system (MMIS)
project, and the status of Medicaid provider payments
and approved a request to spend MMIS project
contingency funds of $2,172,584.

The Legislative Management received reports from
the Land Department on state agencies that have not
submitted a claim for unclaimed property and approved
a list of 10 agencies relinquishing their rights to recover
the unclaimed property.

The Legislative Management received reports from
the Department of Commerce on the annual audits of
renaissance fund organizations and centers of
excellence. The Legislative Management also received
reports from the Department of Commerce on the
centers of excellence fund, centers of excellence
enhancement grants, grants and loans to early childhood
facilities, the technology-based entrepreneurship grant
program, and tax-exempt property by school district.
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The Legislative Management approved two requests
for centers of excellence funding awards submitted by
the Centers of Excellence Commission. The Legislative
Management approved a request from the Department
of Agriculture to lease additional office space, approved
four land acquisition requests from the Game and Fish
Department, approved a request from the Land
Department for approval to add one full-time equivalent
(FTE) position relating to minerals management, and
approved 39 agency requests for increased spending
authority, transfers of spending authority, or increased
FTE positions which were forwarded from the
Emergency Commission.

The Legislative Management recommends House
Concurrent Resolution No. 3002 to authorize the Budget
Section to hold legislative hearings required for the
receipt of federal block grant funds during the 2011-12
interim.

COMMISSION ON

ALTERNATIVES TO INCARCERATION

The Legislative Management studied sentencing
alternatives, mandatory sentences, treatment options,
the expanded use of problem-solving courts, home
monitoring, and other issues related to alternatives to
incarceration.

The Legislative Management provided
recommendations to the Governor for the Governor's
consideration in preparation of the executive budget,
including funding in an amount equal to the amount
provided during the 2009-11 biennium for treatment at
the Robinson Recovery Center, an amount equal to or
greater than the amount provided during the 2009-11
biennium to support community service programs, and
an amount equal to the amount provided during the
2009-11 biennium for room and board expenses for
individuals admitted to a faith-based program to address
addiction problems.

The Legislative Management recommends House Bill
No. 1028 to allow the Department of Corrections and
Rehabilitation to authorize work release or education
release for an offender not currently eligible for
participation in those programs due to the requirement to
serve 85 percent of a sentence or to a minimum
mandatory sentence, with the exception of an offender
sentenced to life imprisonment without the opportunity
for parole.

The Legislative Management recommends Senate
Concurrent Resolution No. 4001 to direct a Legislative
Management study of the imposition of fees at
sentencing and other fees that are imposed upon
offenders.

The Legislative Management recommends Senate
Bill No. 2029 to continue the short-term shelter care and
assessment program that was initiated during the
2009-11 biennium, to appropriate $200,000 for that
program, and to provide an additional $200,000 in
funding to expand the program to another area of the
State.

The Legislative Management expresses its support
for the Read Right program; expresses its support for
continuation of electronic detention and global



positioning system monitoring programs; expresses its
continued support for the 24/7 sobriety program;
expresses its continued support for expansion of drug
courts within the state; and in recognition of the fact that
many individuals incarcerated have underlying mental
health issues, expresses continued support for the
maintenance of a case manager position for the Cass
County Justice and Mental Health Collaboration Project.

EDUCATION

The Legislative Management studied statutory criteria
for the approval of public and nonpublic schools,
regulatory criteria for the accreditation of schools, and
the consequences to schools and school districts that fail
to meet the criteria; school closings and student
transfers necessitated by the occurrence of widespread
or severe damage as a result of any natural or manmade
cause, including fire, flood, tornado, storm, chemical
spill, and epidemic; Indian education issues; and
educational delivery to Indian students, ways to address
the unique challenges of that effort, and the feasibility
and desirability of utilizing contractual options for state-
supported educational delivery. The Legislative
Management recommends House Bill No. 1029 to
streamline the school approval process and reconfigure
the school accreditation process. The Legislative
Management also recommends House Bill No. 1030 to
clarify that if a school or school district closes for only a
portion of its regular schoolday, the hours during which
the school or school district is closed may be added
together to determine the number of additional full days
of instruction that may be waived.

The Legislative Management received statutorily
required reports from the Superintendent of Public
Instruction regarding the financial condition of school
districts, school district employee compensation, the use
of new money for teacher compensation, requests for
waivers of accreditation rules, requests for waivers of
instructional unit time requirements, scores from tests
aligned to the state content standards in reading and
mathematics, school districts that had more than
$50,000 excluded in the determination of their ending
fund balance, and school districts that received one-time
supplemental grants and the expenditures, obligations,
or other commitments they incurred as a result of
receiving the grants. The Legislative Management also
received statutorily required reports from the Statewide
Longitudinal Data System Committee, the North Dakota
Early Childhood Education Council, the Superintendent
of Public Instruction's Advisory Committee on Truancy,
the Autism Spectrum Disorder Task Force, and the
North Dakota Commission on Education Improvement.

EMPLOYEE BENEFITS PROGRAMS

The Legislative Management solicited and reviewed
various proposals affecting retirement and health
programs for public employees and obtained actuarial
and fiscal information on each of these proposals and
reported this information to each sponsor. The
Legislative Management received periodic reports from
Human Resource Management Services on the
implementation, progress, and bonuses provided by
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state agency programs to provide bonuses to recruit or
retain employees in hard-to-fill positions.

The Legislative Management studied the feasibility
and desirability of an appropriation to OMB for a state
employee tuition reimbursement pool program.

The Legislative Management studied the feasibility
and desirability of an administrative leave program for
use by executive branch agencies to allow employees to
attend legislative hearings, grievance meetings,
disciplinary hearings, labor and management meetings,
negotiating sessions, or other meetings or activities
jointly agreed upon by the chief administrative officer of
the employing agency.

ENERGY DEVELOPMENT

AND TRANSMISSION

The Legislative Management studied the impact of a
comprehensive energy policy for the state and the
development of each facet of the energy industry from
the obtaining of the raw natural resource to the sale of
the final product in this state, other states, and other
countries. The Legislative Management recommends
Senate Bill No. 2030 to create a biodiesel plant
production incentive. @ The Legislative Management
recommends Senate Bill No. 2031 to remove the sunset
on the sales tax exemption for wind facilities. The
Legislative Management recommends Senate Bill
No. 2032 to allow the Oil and Gas Research Council to
promote innovation in safety, enhancement of
environment, and an increase in education concerning
the distribution of petroleum products and to allow the
Industrial Commission, as manager of the Oil and Gas
Research Council, to provide financial assistance for
processes and activities directly related to the refining
industry and the petroleum marketing industry.

The Legislative Management recommends Senate
Bill No. 2033 to allow oil and gas impact fund grants for
long-term planning and engineering studies associated
with road infrastructure, water, sewer, housing, local
services, and other needs. The bill changes the
administration of the fund by having the Board of
University and School Lands make the grants instead of
the director of the Energy Development Impact Office.

The Legislative Management recommends Senate
Bill No. 2034 to treat green diesel the same as biodiesel
with a clawback provision for the biofuels partnership in
assisting community expansion grant upon a change in
ownership within five years of the grant that negates the
agricultural producer or resident ownership
requirements.

The Legislative Management studied wind
easements and wind energy leases, including a
consideration of confidentiality clauses, liability for
damages and taxes, insurance, and other concerns of
property owners and wind developers. The Legislative
Management makes no recommendation as a result of
this study.

The Legislative Management studied wind rights.
The Legislative Management makes no recommendation
as a result of this study.

The Legislative Management studied wind resources
and other natural resources in the same location. The



Legislative Management makes no recommendation as
a result of this study.

GOVERNMENT SERVICES

The Legislative Management studied the classified
state employee compensation system, including a review
of the development and determination of pay grades and
classifications.  The Legislative Management recom-
mends:

e The Legislative Management chairman contract
with Hay Group for up to $198,000 for the initial
implementation of the recommendations of the
classified state employee compensation system
study, subject to OMB's involvement in the project
and the purchase by OMB of the necessary job
evaluation management software.

e The 62™ Legislative Assembly appoint a joint
committee during the 2011 legislative session to
receive reports from Hay Group and OMB on the
status of implementation of changes to the
classified state employee compensation system.

e House Bill No. 1031 creating a new section to
Chapter 54-44.3 to provide a compensation
philosophy statement, providing directives to OMB
for the implementation of Hay Group's
recommendations, and requiring OMB to provide
status reports on the implementation of the
recommendations to a joint committee during the
2011 legislative session and to the Budget
Section after the adjournment of the 2011
legislative session.

The Legislative Management studied the salaries of
state elected officials, including a comparison of salaries,
the number of FTE and temporary employees supervised
by the elected official, and the complexity of each elected
official's responsibilities. The study also included a
comparison to similar positions in other states.

The Legislative Management studied the utilization of
all facilities on the State Capitol grounds, including an
evaluation of facility needs by state agencies and a review
of the Capitol complex master plan, and received a report
from OMB regarding the location, expenses, and square
footage requirements of all faciliies occupied by each
state agency, including recommendations within the
master plan for construction of buildings on the Capitol
grounds.

The Legislative Management received reports from
the Department of Veterans' Affairs regarding the number
of county veterans' service officers accredited by the
National Association of County Veterans Service Officers
in accordance with Section 37-14-18, the agency or
organization through which each officer has been
accredited, and an accountability report regarding the use
of funds appropriated to the Department of Veterans'
Affairs for the purpose of arranging for accreditation
training for all county veterans' service officers and
received reports from boards of county commissioners
regarding the status of each county's compliance with
Section 37-14-18 relating to accreditation of county
veterans' service officers through the National Association
of County Veterans Service Officers.
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HEALTH AND HUMAN SERVICES

The Legislative Management studied unmet health
care needs in the state, including an assessment of the
needs of underinsured and uninsured individuals and
families and consideration of federal health care
initiatives.

The Legislative Management studied voucher use
and provider choice for clients in various human services
and other state programs, including programs related to
mental health services, addiction treatment, counseling
services, transition services, various home services, and
other special services. The Legislative Management
recommends House Bill No. 1032 directing the
Department of Human Services to establish and operate
a pilot voucher payment program to provide mental
health and substance abuse services for the 2011-13
biennium.

The Legislative Management studied the state
immunization program, including an assessment of
pharmacists' or other providers' ability and interest in
immunizing children and a review of the effect of the
program on public health units, including billing, billing
services, fee collections, and uncollectible accounts.
The Legislative Management recommends Senate Bill
No. 2035 to allow pharmacists to administer influenza
shots or influenza mist to children at least 5 years of age
and other immunizations to children at least 11 years of
age.

The Legislative Management studied existing
services for minors who are pregnant and whether
additional education and social services would enhance
the potential for a healthy child and a positive outcome
for the minor.

The Legislative Management studied the extent to
which the funding mechanisms and administrative
structures of the federal, state, and county governments
enhance or detract from the ability of the social service
programs of tribal governments to meet the needs of
tribal members.

The Legislative Management received a report from
the Insurance Commissioner regarding cost-benefit
analyses for bills mandating health insurance coverage
during the 2009 legislative session. The Legislative
Management accepted the Insurance Commissioner's
recommendation to continue to contract with Milliman to
conduct cost-benefit analyses during the 2011 legislative
session.

The Legislative Management received reports from
the Department of Human Services regarding enrollment
statistics and costs associated with the children's health
insurance program state plan and the status of the
alternatives-to-abortion program; from the State Health
Officer and the Regional Public Health Network Task
Force regarding the development of the regional public
health network; and from the North Dakota Fetal Alcohol
Syndrome Center regarding the use of funds granted to
the center by the State Department of Health.

The Legislative Management also received reports
from the Department of Human Services regarding
estimated costs to continue for the 2011-13 biennium
and Medicaid eligibles, recipients, utilization rates, and
average cost per recipient for fiscal years 2008, 2009,



and 2010 and from the Stroke System of Care Task
Force regarding the heart disease and stroke program
and funding, including the implementation of House Bill
No. 1339 (2009) and an update on the status of the
stroke registry.

HIGHER EDUCATION
The Legislative Management studied issues affecting
higher education, including options for funding higher
education institutions and the impact of tuition waivers
on institutions. The Legislative Management recom-
mends:

e House Bill No. 1033 to continue the requirement
that the budget request for the University System
include budget estimates for block grants for a
base funding component and for an initiative
funding component and a budget estimate for an
asset funding component and the requirement
that the appropriation for the University System
include block grants for a base funding
appropriation and for an initiative funding
appropriation and an appropriation for an asset
funding component through July 31, 2013.

e House Bill No. 1034 to continue the University
System's authority to carry over at the end of the
biennium unspent general fund appropriations
through July 31, 2013.

e House Bill No. 1035 to extend the continuing
appropriation authority for higher education
institutions' special revenue funds, including
tuition, through June 30, 2013.

e House Bill No. 1036 to provide for a Legislative
Management study during the 2011-12 interim of
ways to alleviate developmental education, efforts
to reduce developmental education, and the origin
of students needing developmental education.

The Legislative Management received reports from

the University of North Dakota School of Medicine and
Health Sciences regarding the strategic plans, programs,
and facilities of the School of Medicine and Health
Sciences; from the chairman of the American Indian
Language Preservation Committee regarding the work of
the committee; from tribally controlled community
colleges receiving a grant under Chapter 15-70
regarding the enrollment of students for which grant
funding was received; and from the State Board of
Higher Education regarding North Dakota academic and
career and technical education scholarships, the
compensation of higher education instructional
personnel, the number of students enrolled in distance
education classes, and the number of students enrolled
in dual-credit courses.

INDUSTRY, BUSINESS, AND LABOR

The Legislative Management studied the factors
impacting the cost of health insurance and health
insurance company reserves and federal health care
reform legislation, including its effect on North Dakota
citizens and state government; the related costs and
state funding requirements; related tax or fee increases;
and the impact on the Medicaid program and costs,
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other state programs, and health insurance premiums,
including the Public Employees Retirement System. The
Legislative Management recommends House
Concurrent Resolution No. 3003 to direct the Legislative
Management to continue studying the impact of federal
health care reform legislation during the next interim.

The Legislative Management studied the state's
whistleblower protection laws, including whether the
laws adequately address the public policy issues related
to whistleblower protection.

The Legislative Management received a report from
the State Fire Marshal on the State Fire Marshal's
findings and recommendations for legislation to improve
the effectiveness of the law on reduced ignition
propensity standards for cigarettes and a report from
Workforce Safety and Insurance on recommendations
based on the safety audit of the Roughrider Industries
work programs and the performance audit of the
modified workers' compensation coverage program.
The Legislative Management recommends House Bill
No. 1037 to remove the requirement that Workforce
Safety and Insurance provide a report with
recommendations based on the performance and safety
audits to the Legislative Management no later than
30 days before the commencement of each regular
session of the Legislative Assembly, unless either audit
includes any recommendation for change.

INFORMATION TECHNOLOGY

The Legislative Management received reports from
the Chief Information Officer and representatives of the
Information Technology Department regarding the
prioritization of major computer software projects for the
2011-13 biennium; the department's business plan; the
department's annual report; statewide information
technology policies, standards, and guidelines; major
information technology projects; health information
technology activities; and the department's level of
outsourcing information technology services. The
Legislative Management also received reports from
representatives of the University System regarding
higher education information technology planning,
services, and major projects.

The Legislative Management recommends:

e Senate Bill No. 2036 to provide that the
Information Technology Department may connect
to a wide area network service for health
information exchange in accordance with federal
requirements for health information exchange.

e Senate Bill No. 2037 to provide for the
confidentiality of health information under the
health information exchange, participation in the
health information exchange, and responsibilities
of the Health Information Technology Office.

JUDICIAL PROCESS
The Legislative Management studied the feasibility
and desirability of transferring from the county to the
state the responsibility for the cost of and responsibility
for providing legal counsel in cases involving the
commitment of sexually dangerous individuals under
Chapter 25-03.3 and the feasibility and desirability of



transferring from the county to the state the responsibility
for the cost of expert examinations and the cost and
responsibility for providing legal counsel in mental health
commitment cases. The Legislative Management
recommends Senate Bill No. 2038 to transfer from the
counties to the Commission on Legal Counsel for
Indigents the responsibility for providing legal services
for those individuals who are indigent and who are the
subject of sexually dangerous individual commitment
proceedings. The bill includes an appropriation of
$814,293 for the 2011-13 biennium.

The Legislative Management studied the involuntary
mental  health commitment procedures under
Chapter 25-03.1. The Legislative Management
recommends Senate Bill No. 2039 to provide that for
purposes of conducting an examination under
Section 25-03.1-11, an individual who meets the
definition of expert examiner is authorized to evaluate a
respondent's  mental status. The  Legislative
Management recommends Senate Bill No. 2040 to
amend Section 25-03.1-23 to include licensed addiction
counselors as one of the mental health professionals
authorized to execute a certificate regarding a continuing
treatment order. The Legislative Management
recommends Senate Bill No. 2041 to authorize the use

of telemedicine technologies for court-ordered
examinations under Chapter 25-03.1.
The Legislative @ Management  studied the

establishment of an ombudsman program for consumers
of child and family services. It was the consensus of the
Legislative Management that the Department of Human
Services is strongly encouraged to work with the
counties to address the issues that have been raised in
this study. It was also the consensus of the Legislative
Management that the Department of Human Services is
expected to offer proposals for change to the Legislative
Assembly during the next session.

The Legislative Management studied the Department
of Human Services' child support enforcement program,
the determination of income and child support
obligations, the feasibilty and desirability of the
establishment of an ombudsman program, and
coordination of services and resources for parents. The
Legislative Management makes no recommendation
regarding the child support issues study.

The Legislative Management received a report from
the Attorney General on the current status and trends of
unlawful drug use and abuse and drug control and
enforcement efforts in this state.

The Legislative Management received the annual
report from the director of the Commission on Legal
Counsel for Indigents regarding pertinent data on the
indigent defense contract system and established public
defender offices.

The Legislative Management received a report from
the Department of Human Services on services provided
by the Department of Corrections and Rehabilitation for
individuals at the State Hospital who have been
committed to the care and custody of the executive
director of the Department of Human Services.

The Legislative Management received a report from
the Department of Corrections and Rehabilitation
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regarding the short-term shelter and assessment pilot
program for at-risk children and youth in the South
Central Judicial District during the 2009-11 biennium.

JUDICIARY
The Legislative Management studied the charitable

gaming and pari-mutuel racing laws to determine
whether the laws regarding taxation, limitations,
administration, enforcement, conduct, and play of

charitable gaming are fair, adequate, and appropriate.
This study was revised by Legislative Management
directive to include the administration of pari-mutuel
racing in the study. The Legislative Management
recommends Senate Bill No. 2042 to provide for the
consolidation of the allowable expense limit from a
graduated rate to a flat rate of 60 percent for all
organizations and the consolidation of all gaming taxes
into a flat rate of 1 percent of gross proceeds rather than
a graduated tax on adjusted gross proceeds. The bill
also increases from 3 percent to 10 percent the amount
of the total taxes collected which is deposited into the
gaming tax allocation fund.

The Legislative Management studied the feasibility
and desirability of adopting the Revised Uniform Limited
Liability Company Act. The Legislative Management
recommends that the Legislative Management continue
the study of the Revised Uniform Limited Liability
Company Act during the 2011-12 interim.

The Legislative Management studied the feasibility
and desirability ~ of  adopting the Uniform
Debt-Management Services Act, including consideration
of the most appropriate administrator of the law, how the
Act would impact existing state laws, and what issues
other states have addressed in enacting the Act. The
Legislative Management recommends House Bill
No. 1038 to provide for the licensure and regulation of
debt-settlement providers.

The Legislative Management studied whether
penalties for felonies are suitable to the felonious
behavior and the criminal offenses in the North Dakota
Century Code for which a monetary amount triggers the
grading of the offense, with particular emphasis on the
grading of theft offenses contained in Chapter 12.1-23.
The Legislative Management makes no
recommendations as a result of these studies.

The Legislative Management reviewed uniform Acts
recommended by the North Dakota Commission on
Uniform State Laws.

The Legislative Management received a report from
the director of the Racing Commission pursuant to
Section 53-06.2-04.

The Legislative Management received a report from
the director of the North Dakota Lottery regarding the
operation of the lottery pursuant to Section 53-12.1-03.

The Legislative Management recommends House Bill
No. 1039 to make technical corrections throughout the
North Dakota Century Code.

LEGISLATIVE AUDIT AND FISCAL REVIEW

The Legislative Management received and accepted
165 audit reports prepared by the State Auditor's office
and public accounting firms. Among the audit reports



accepted were three performance audits and
evaluations--Department of Commerce, University
System capital projects, and Medicaid provider and
recipient fraud and abuse.

The  Legislative  Management studied the
requirements for political subdivision audits.  The
committee received reports from the State Auditor's
office regarding staffing needs, revenues, and costs
relating to conducting political subdivision audits.

The Legislative Management received a performance
audit report on the Retirement and Investment Office
and an investment fee analysis of the State Investment
Board.

The Legislative Management received information
regarding Department of Human Services accounts
receivable writeoffs; Public Employees Retirement
System and Teachers' Fund for Retirement funds;
uncollectible fines and fees; state liability for boards,
commissions, and commodity groups; and the State
Auditor's authority relating to audits and reviews of
entities and component units of the University System.

LEGISLATIVE PROCEDURE

AND ARRANGEMENTS

The Legislative Management approved arrangements
for the 2011 legislative session. The Legislative
Management approved various committee room
renovations, including new committee room tables, new
carpeting, new committee room message displays, and
new information display panels on the ground floor and
the information kiosk.

The Legislative Management recommends
amendment of legislative rules to extend the deadline for
reporting measures out of committee by one week and
the crossover deadline by one week and to make
changes reflecting legislative practices.

LONG-TERM CARE

The Legislative Management studied long-term care
services, including a review of the long-term care
payment systems, survey and inspection programs and
processes, and state laws and administrative rules
regulating basic care and assisted living facilities. The
Legislative Management recommends House Bill
No. 1040 to extend the moratorium on the state's
licensed long-term care bed capacity and the state's
licensed basic care bed capacity from July 31, 2011, to
July 31, 2015.

The Legislative Management studied the impact of
individuals with a traumatic brain injury, including
veterans who are returning from wars, on the state's
human services system.

The Legislative Management studied the registration
of health care professionals, including certified nurse
assistants, nurse assistants, and unlicensed assistive
persons, and examined the possibility of one registry
and a potential location for that registry. The Legislative
Management recommends House Bill No. 1041 to
transfer registration of nurse aides, home health aides,
and medication assistants | and Il from the State Board
of Nursing to the State Department of Health.
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The Legislative Management received a report from
the Department of Human Services regarding the
outcomes of the dementia care services program.

The Legislative Management received a report from
the Department of Human Services regarding the
outcomes and recommendations from the study of the
methodology and calculations for the ratesetting
structure for public and private licensed developmental
disabilities and home and community-based service
providers. The Legislative Management recommends
Senate Bill No. 2043 to provide that the Department of
Human Services implement a prospective payment
system pilot project for developmental disabilities service
providers during the 2011-13 biennium.

NATURAL RESOURCES

The Legislative Management studied the cooperative
agreement between the Agriculture Commissioner and
the United States Department of Agriculture Wildlife
Services program. The Legislative Management makes
no recommendation as a result of this study.

The Legislative Management studied weed control
programs of the Army Corps of Engineers on federal
land under its control. The Legislative Management
recommends Senate Concurrent Resolution No. 4002 to
urge Congress to return to the riparian landowner land
controlled by the Army Corps of Engineers which is not
necessary for authorized purposes.

The Legislative Management studied the leasing of
state lands. The Legislative Management makes no
recommendation as a result of this study.

The Legislative Management studied severed and
abandoned mineral rights and methods to reduce the
discount for oil produced in North Dakota. The
Legislative Management makes no recommendation as
a result of this study.

The Legislative Management received a report from
the Parks and Recreation Department on the findings
and recommendations of the study by the Parks and
Recreation Department, State Historical Society, Game
and Fish Department, and Tourism Division of the
Department of Commerce on linking and improving a
series of public sites along the Sibley and Sully historic
trails for historic education, heritage tourism, and access
for public hunting.

PUBLIC SAFETY AND TRANSPORTATION

The Legislative Management studied potential

options for highway construction funding. The
Legislative Management recommends:

e House Bill No. 1042 to require extraordinary road
use fee collections to be deposited in the general
fund of the county where the overweight vehicle
violation occurred if the violation did not occur on
a state or federal highway.

e Senate Bill No. 2044 to provide that a violation of
an overweight vehicle permit issued under a
county home rule ordinance is considered a
violation of state law.

e Senate Bill No. 2045 to create an infrastructure
grant program for taxing districts affected by oil
and gas development and to provide a



$100 million appropriation from the permanent oil
tax trust fund for grant distributions during the
2011-13, 2013-15, and 2015-17 bienniums.

e House Bill No. 1043 to provide that after June 30,
2011, motor vehicle excise tax collections, after
distributions to the state aid distribution fund, are
to be deposited in the highway tax distribution
fund rather than the general fund.

The Legislative Management studied the emergency
medical services funding system within this state,
including state and local emergency medical services
and ambulance service funding and the feasibility and
desirability of transitioning to a statewide funding
formula. The Legislative Management recommends
House Bill No. 1044 to require the State Department of
Health to establish a statewide funding plan for
emergency medical services and to provide a $12 million
appropriation from the insurance tax distribution fund to
the State Department of Health to distribute in
accordance with the funding plan.

The Legislative Management studied emergency
communications in the state, including emergency
communications services and infrastructure. The
Legislative Management recommends:

e House Bill No. 1045 to provide for changes in
emergency communications operating standards
as recommended by the Emergency Services
Communications Coordinating Committee.

e Senate Bill No. 2046 to provide a $110,302
general fund appropriation to the Department of
Emergency Services for the operational costs of
providing access to the state message switch for
entities that utilize wireless access for mobile data
systems; to provide for increases in fees charged
for the law enforcement teletype system, and to
provide a $5.5 million general fund appropriation
to the Department of Emergency Services for the
construction of up to 12 new State Radio towers
and related equipment needed at State Radio
headquarters.

The Legislative Management received reports from
the Department of Transportation regarding the use of
federal, emergency, and other highway funding and
regarding transfers between the operating expenses and
capital assets line items; from the Tax Commissioner
regarding information provided annually by counties,
cities, and townships on funding and expenditures
related to transportation; from the State Department of
Health regarding funding provided for grants to
emergency medical services operations; from the
Emergency Services Communications Coordinating
Committee regarding the use of assessed fee revenue
and recommendations for changes in emergency
communications operating standards; and from the
Department of Emergency Services regarding
emergency snow removal grants and emergency
disaster relief grants distributed to political subdivisions.

TAXATION
The Legislative Management studied mineral
production impact and taxation issues. The Legislative
Management recommends House Bill No. 1046 to
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establish a 4 percent tax on extraction of potash and
potash byproducts. The bill provides that the tax is in
lieu of property taxes on a potash processing plant,
mining facility, or satellite facility. The bill provides that
20 percent of potash tax revenues is to be allocated to
the producing county, and 80 percent is to be dedicated
to state income tax reduction. The Legislative
Management recommends Senate Bill No. 2047 to
revise allocation of federal flood control lease revenues
to eliminate dedicated shares for school districts and
townships. The bill also requires the State Treasurer to
report to the chairman of the Legislative Management by
the 10" working day of each month the amount
distributed in the preceding month to each political
subdivision for oil and gas gross production tax
allocation, federal flood control lease revenues, or any
other oil and gas allocations made by the State
Treasurer.

The Legislative Management studied property tax
reform and relief. The Legislative Management
recommends House Bill No. 1047 to provide property tax
relief by appropriating $341 million for the 2011-13
biennium for allocation to school districts to reduce
school district property taxes. The bill provides for
reduction of up to 75 mills in school district property tax
levies and replacement of the revenue to school districts
through mill levy reduction grants. The Legislative
Management recommends Senate Bill No. 2048 to
prohibit a parcel of property from being located within a
renaissance zone and a tax increment financing district.
The Legislative Management recommends Senate Bill
No. 2049 to provide that property is not used for
charitable purposes if the property is a residential rental
unit for which the owner receives a federal low-income
housing income tax credit. The Legislative Management
recommends Senate Bill No. 2050 to provide that
agricultural property may not be incorporated in a tax
increment financing district, to limit the duration of a tax
increment financing district to 20 years, and to provide
for a joint review board consisting of representatives of
taxing districts for approval of a tax increment financing
district. =~ The Legislative Management recommends
House Bill No. 1048 to provide that failure to implement
soil surveys in agricultural assessments, when subjected
to withholding from state aid distribution allocations, is to
be made on a quarterly basis to match the statutory
allocation times for those payments.

The Legislative Management studied extending a
homestead credit for all North Dakota residential
property owners and occupants.

The Legislative Management studied the 911 fee
structure, fee collection methods, and current and future
funding of emergency services communications in the
state.

TRIBAL AND STATE RELATIONS
The Legislative Management conducted joint
meetings with the Native American Tribal Citizens' Task
Force.
The Legislative Management studied hate crimes,
taxation, transportation, elementary and secondary
education, higher education, human services, child



support enforcement, licensing of tribal addiction
counselors, the Commission to Study Racial and Ethnic
Bias in the Courts, economic development initiatives,
employment, and the Heritage Center expansion.

The Legislative Management reviewed oil and gas
tax and regulatory agreements with the Three Affiliated
Tribes of the Fort Berthold Reservation.

The Legislative Management recommends Senate
Bill No. 2051 to provide for enhanced penalties for
conviction of discrimination in public places, aggravated
assault, and harassment involving a hate crime.

The Legislative Management recommends Senate
Bill No. 2052 to provide for an enhanced penalty for
conviction of criminal mischief involving a hate crime.

The Legislative Management recommends House Bill
No. 1049 to appropriate $100,000 from the general fund
to the Superintendent of Public Instruction to conduct an
Indian education issues study.

The Legislative Management recommends Senate
Bill No. 2053 to make the Committee on Tribal and State
Relations permanent.

The Legislative Management recommends House
Concurrent Resolution No. 3004 to direct the Legislative
Management to study Indian education issues, including
a fair and equitable allocation of all state and federal
educational funding.

WATER-RELATED TOPICS OVERVIEW

The Legislative Management reviewed the operations
of the State Water Commission and State Engineer's
office; specific water projects; State Water Commission
expenditures for the 2007-09 biennium from the
resources trust fund and expenditure of municipal, rural,
and industrial water supply funds; the 2009 State Water
Management Plan; and the North Dakota Sovereign
Land Management Plan.

The Legislative Management reviewed the Southwest
Pipeline Project, Devils Lake flooding, the organization
and operation of water resource districts in North
Dakota, and the Red River Basin mapping initiative.

The Legislative Management recommends Senate
Bill No. 2054 to appropriate $5 million from the
resources trust fund to the State Water Commission to
design and construct a Devils Lake east end flood
control structure.

WORKERS' COMPENSATION REVIEW

The Legislative Management reviewed the workers'
compensation cases of four injured employees to
determine whether changes should be made to the
state's workers' compensation laws.

The Legislative Management studied workers'
compensation laws in this state and other states with
respect to prior injuries, preexisting conditions, and
degenerative conditions.

The Legislative Management received a biennial
report from Workforce Safety and Insurance regarding
compiled data relating to safety grants, an annual report
from Workforce Safety and Insurance which includes
reports on pilot programs to assess alternative methods
of providing rehabilitation services, and a report from
Workforce Safety and Insurance on the results of
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Workforce  Safety and Insurance's study of
postretirement benefits available to an individual whose
disability benefits end at the time of Social Security
retirement eligibility.

The Legislative Management recommends House Bill
No. 1050 to create a vocational rehabilitation grant
program to promote and provide necessary educational
opportunities for injured employees within the vocational
rehabilitation process.

The Legislative Management recommends House Bill
No. 1051 to provide for up to two years of workers'
compensation disability and rehabilitation benefits to an
employee who is injured within the two years preceding
the employee's presumed retirement age.

The Legislative Management recommends House Bill
No. 1052 to provide that Workforce Safety and
Insurance data regarding medical providers relating to
medical prescriptions and patterns of treatment will be
open to the public.

The Legislative Management recommends House Bill
No. 1053 to limit workers' compensation coverage of
prescription medication to the payment for a
pharmaceutical treatment not to exceed the cost of the
generic treatment if the generic is available, unless the
use of the generic would create a life-threatening side
effect.

The Legislative Management recommends House Bill
No. 1054 to provide a protocol for workers'
compensation coverage of pain therapy during the acute
stage of an injury and for coverage of pain therapy
relating to long-term therapy.

The Legislative Management recommends House Bill
No. 1055 to provide for the transition from the fifth
edition to the sixth edition of the American Medical
Association's Guides to the Evaluation of Permanent
Impairment and amends the workers' compensation
permanent partial impairment multiplier schedule to
provide for qualification of a permanent partial
impairment award beginning at 14 percent whole body
impairment.

The Legislative Management recommends House Bill
No. 1056 to decrease the frequency of Workforce Safety
and Insurance performance evaluations from once each
biennium to once every four years.

WORKFORCE

The Legislative Management studied the state's
system for addressing workforce needs through a
workforce system initiative, including a review of the
alignment of taxpayer investment with programs,
coordination of programs, and the North Dakota
workforce strategic plan.

The Legislative Management studied the state's
workforce system, the feasibility and desirability of
enacting legislation to address the issues identified in
the 2007-08 interim Workforce Committee's consultant's
report, and the implementation of workforce initiatives
enacted by the 61 Legislative Assembly.

The  Legislative = Management  studied the
establishment of a higher education student trust fund,
including available funding sources.



The Legislative Management studied
technology-based entrepreneurship and economic
development best practices, including a review of best
practices implemented by the Department of Commerce
and the effectiveness of the North Dakota Economic
Development Foundation.

The Legislative Management studied the means by
which the University System can further contribute to
developing and attracting the human capital to meet
North Dakota's economic and workforce needs.

The  Legislative = Management  studied the
establishment and development of certified technology
parks.

The Legislative Management received a report of the
State Auditor's performance audit report of the
Department of Commerce; from the Statewide
Longitudinal Data System Committee on the status of
the plan for a longitudinal data system; from the
Department of Commerce Division of Community
Services on renaissance zone progress; from the North
Dakota Youth Council regarding its list of issues and
concerns pertinent to residents of this state under
age 25 and any recommendations; by the Department of
Commerce of filed compilations and summaries of state
grantor reports and the reports of state agencies that
award business incentives for the previous calendar
year; and from the State Board of Higher Education on
its study of the status of the training activities provided
by the four institutions of higher education assigned
primary responsibility for workforce training in the state.

The Legislative Management recommends Senate
Bill No. 2055 to create two new manufacturing income
tax credits. The income tax credit for purchases of
manufacturing machinery and equipment for the purpose
of automating manufacturing processes is available to
primary sector businesses and is equal to 20 percent of
the expenses of the purchase. The income tax credit for
qualified expenditures necessary for implementing lean
manufacturing is available to primary sector businesses
and is equal to 20 percent of the expenses. Each tax
credit program is limited to $2 million per taxable year.

The Legislative Management recommends Senate
Bill No. 2056 to amend the laws relating to TrainND, the
new jobs training program, and Operation Intern; create
an electronic portfolio (e-folio) pilot program and a
student opportunity website; and provide the measure is
an emergency measure. The new jobs training program
and the TrainND program are amended to provide the
TrainND community colleges are included under the
definition of "community" under the new jobs training
program, thereby allowing TrainND to issue new job
training loans in the same way as local economic
development corporations. The Operation Intern
program law is amended to remove the provision that
was added in 2009 to provide that employers are eligible
for funding under the program only for new or expanded
internship, apprenticeship, and work experience
opportunities. A higher education e-folio system pilot
program is created. The Department of Commerce
Division of Workforce Development would administer the
pilot program, and the Division of Workforce
Development, the University System, Job Service North
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Dakota, and representatives of the institutions of higher
education under the control of the State Board of Higher
Education are directed to work together to establish the
program. The e-folio product would be an online system
that would be used to address the needs of higher
education students and faculty as well as employers. A
student opportunity website is created which would act
as a single portal through which users can search for
internship opportunities and scholarship opportunities
available at or through the institutions of higher
education under the control of the State Board of Higher
Education.

The Legislative Management recommends House Bill
No. 1057 to amend the angel fund investment tax credit
to allow for transferability of the tax credit and to allow
passthrough entities to claim the credit. The bill includes
a Tax Commissioner report to the Legislative
Management and the bill is applicable to the first four
taxable years beginning after December 31, 2010, and is
thereafter ineffective.

The Legislative Management recommends House Bill
No. 1058 to create the innovation 2020 award program,
which is administered by the Department of Commerce,
and provide a $500,000 appropriation to the Department
of Commerce for the program. The program provides
proof of concept funding awards of up to $50,000 per
qualified entrepreneur to help move a new technology
from academia to the commercialization cycle. The
entrepreneur is expected to repay the award.

The Legislative Management recommends House Bill
No. 1059 to create a technology award grant program,
which is administered by the North Dakota Development
Fund, Inc., and provide a $500,000 appropriation to the
North Dakota Development Fund, Inc., for the program.
The program provides matching grants of up to $50,000
to technology-based businesses that are in the startup
stage.

The Legislative Management recommends Senate
Bill No. 2057 to provide for the centers of workforce
excellence (CWE), centers of entrepreneurship
excellence (CEE), and centers of research excellence
(CRE); provide funding for CWE, CEE, and CRE; and
provide funding for the Experimental Program to
Stimulate Competitive Research (EPSCoR) program.
The existing Workforce Enhancement Council grants are
renamed CWE grants, and $2 million is appropriated for
the CWE grants. The bill creates a CEE grant program
administered by the Department of Commerce. The
CEE program provides grants to department-certified
entrepreneurial centers to be wused to assist
entrepreneurs  in  accessing  capital,  assisting
entrepreneurs through providing marketing assistance,
supporting building entrepreneur infrastructure, and
developing entrepreneurial talent. An appropriation of
$5 million is made for grants under the CEE program.
The bill creates a CRE grant program administered by
the Department of Commerce. The CRE grant program
is based on the current centers of excellence program
but is limited to research universities. The eminent
researcher recruitment challenge grant program is
included as part of the CRE program. Appropriations
are made as follows: $10 million for the CRE grants and



$2 million for the eminent researcher recruitment
challenge grant program. The bill provides for CRE
infrastructure grants, based on the infrastructure grants
created in 2009. The CRE infrastructure grants would
be available to research universities and to nonprofit
university-related foundations for use in infrastructure or
enhancement of economic development and
employment opportunities. The bill provides an
appropriation of $4 million for these CRE infrastructure
grants and appropriates $10 million to the University
System for the purpose of funding the EPSCoR
program.

The Legislative Management recommends House Bill
No. 1060 to modify the centers of excellence postaward
monitoring requirements. The bill allows for a postaward
fiscal audit at the halfway point of the postaward
monitoring period as well as at the completion of the
postaward monitoring period and allows for an agreed-
upon procedures engagement for all other years of the
postaward monitoring period.

The Legislative Management recommends Senate
Concurrent Resolution No. 4003 to support the Northern
Tier Network Technology Initiative and the related
activities of the Legislative Management's Information
Technology Committee.

The Legislative Management recommends Senate
Bill No. 2058 to provide legislative intent that the funding
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of higher education scholarships comes from the interest
and other income transferred from the foundation aid
stabilization aid fund to the state general fund.

The Legislative Management recommends Senate
Concurrent Resolution No. 4004 to provide for the
amendment of Article X, Section 24, of the Constitution
of North Dakota relating to the distribution of income
from the foundation aid stabilization fund for use in
funding higher education scholarships.

The Legislative Management recommends Senate
Bill No. 2059 to create a technology impact zone
program administered by the Department of Commerce.
The program allows a local government, or one or more
local governments working together, to qualify for a
specified amount of sales tax reimbursement. The
reimbursement is for support of regional technology-
based economic development efforts. Caps built into the
program include a recipient's lifetime cap of $3 million as
well as a limit of eight zones in the state. The program is
effective through July 31, 2023, and after that date is
ineffective.

The Legislative Management recommends House Bill
No. 1061 to provide the State Auditor shall complete a
performance audit within 90 days from the date of
commencement of the performance audit.



ADMINISTRATIVE RULES COMMITTEE

The Administrative Rules Committee is a statutory
committee deriving its authority from North Dakota
Century Code (NDCC) Sections 54-35-02.5, 54-35-02.6,
28-32-17, 28-32-18, and 28-32-18.1. The committee is

required to review administrative agency rules to
determine whether:
1. Administrative agencies are properly

implementing legislative purpose and intent.

2. There is dissatisfaction with administrative rules
or statutes relating to administrative rules.

3. There are unclear or ambiguous statutes relating
to administrative rules.

The committee may recommend rule changes to an
agency, formally object to a rule, or recommend to the
Legislative Management the amendment or repeal of the
statutory authority for the rule. The committee also may
find a rule void or agree with an agency to amend or
repeal an administrative rule to address committee
concerns, without requiring the agency to begin a new
rulemaking proceeding.

The Legislative Management delegated to the
committee its authority under NDCC Section 28-32-10 to
distribute administrative agency notices of proposed
rulemaking and to establish standard procedures for
agency compliance with notice requirements, its authority
under Section 28-32-07 to approve extensions of time for
administrative agencies to adopt rules, and its
responsibility under Section 28-32-42 to receive notice of
appeal of an administrative agency's rulemaking action.

The committee is authorized under NDCC Sections
54-06-32 and 54-06-33 to approve rules adopted by
Human Resource Management Services authorizing
service awards and employer-paid costs of training to
employees in the classified service.

In addition to its statutory duties, the Legislative
Management assigned two studies to the committee.
House Bill No. 1280 (2009) directed a study of application
by administrative agencies of standards from other than
state or federal law which have not been adopted as
administrative rules. House Concurrent Resolution
No. 3051 (2009) directed a study of imposition of criminal
and civil penalties, fines, fees, and forfeitures by
administrative rule.

Committee members were Senators Jerry Klein
(Chairman), John M. Andrist, Tom Fischer, Layton W.
Freborg, Joan Heckaman, and Tracy Potter and
Representatives Wesley R. Belter, Randy Boehning,
Stacey Dahl, Chuck Damschen, Duane DeKrey, Mary
Ekstrom, Jim Kasper, George J. Keiser, Kim Koppelman,
Joe Kroeber, Jon Nelson, Blair Thoreson, Francis J.
Wald, Lonny Winrich, and Dwight Wrangham.

The committee submitted this report to the Legislative
Management at the biennial meeting of the Legislative
Management in November 2010. The Legislative
Management accepted the report for submission to the
62" Legislative Assembly.
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STUDY OF AGENCY APPLICATION OF
STANDARDS NOT ADOPTED AS

ADMINISTRATIVE RULES

Under NDCC Section 28-32-06, administrative rules
adopted in compliance with NDCC Chapter 28-32--the
Administrative Agencies Practice Act--have "the force and
effect of law until amended or repealed by the agency."
The significance of having the force and effect of law is
that a valid administrative rule is binding on all persons
and on the courts to the same extent as a statute.

The committee identified and obtained testimony from
the most active administrative rulemaking agencies
regarding the extent to which they require compliance
with standards that have not been adopted as
administrative rules. Of the agencies responding, only the
Securities Commissioner imposes standards that are not
contained in state or federal law or rules. The Securities
Commissioner applies standards for the securities
industry which are the standards adopted by the North
American Securities Administrators Association (NASAA).
It appears there is one standard of the NASAA applied by
the Securites Commissioner which draws criticism.
Under that standard, investors in a real estate investment
trust (REIT) must have a minimum annual gross income
of $70,000 and a net worth of $70,000 or a minimum net
worth of $250,000 with no minimum income requirement.
That standard drew criticism from several investment
professionals who provided testimony to the committee.
Those individuals said net worth or income is not an
appropriate limitation because for small investors,
investment in an REIT may be the best kind of investment
in certain market conditions.

After determining that the study of application of
standards from other than state or federal law or rules
was essentially limited to concern with one standard
applied by the Securities Commissioner, the committee
recommended to concerned individuals that they seek
introduction of legislation to obtain consideration of the
issue by the full Legislative Assembly.

Conclusion
The committee makes no recommendation with regard
to this study.

STUDY OF IMPOSITION OF PENALTIES

BY ADMINISTRATIVE RULES

Most courts have concluded that delegation of
legislative authority to administrative agencies is
permissible to provide an administrative agency discretion
as to implementation, administration, and enforcement of
the law as long as the Legislative Assembly by statute
provides sufficient standards to guide the agency.
Imposition of penalties by an administrative agency under
a statutory provision that clearly identifies proscribed
conduct and the appropriate sanction avoids the issue of
unlawful delegation of legislative authority. The issue of
unlawful delegation of legislative authority comes into play
when statutory authority leaves it to the discretion of an



administrative agency to determine what conduct subjects
a person to sanctions and what sanctions will apply.

The committee examined the provisions of the North
Dakota Administrative Code imposing criminal or civil
penalties for violations. The committee invited each
agency having penalty provisions in its rules to address
the committee regarding those rules provisions.

With only one exception, agencies having penalty
provisions in rules identified specific statutory authority for
adoption of penalty provisions. The Game and Fish
Department conceded that a rule provision providing that
a violation of the prohibition of stocking fish or other
organisms into waters of the state is a Class B
misdemeanor does not have a statutory basis for
imposition of a penalty. The Game and Fish Department
stated its intention to move the provision to statute by
introducing legislation in 2011.

The committee requested and received an Attorney
General opinion on issues relating to imposition of
penalties by administrative rules. The Attorney General
opinion concluded that:

1. Administrative agencies do not have inherent
authority to impose criminal or  civil
consequences for actions, but must obtain that
authority through statute.

2. The Legislative Assembly may delegate authority
to an administrative agency to define the terms or
elements of an offense subject to statutory
penalty.

3. When interpreting administrative rules, the courts
consider procedural safeguards such as those
contained in the Administrative Agencies Practice
Act along with any standards provided by the
statutory delegation, and courts consider whether
the power is constitutionally delegable.

4. Courts generally have upheld criminal or civil
penalties even when an administrative rule
defined the offense or specified the penalty.

Conclusion
The committee makes no recommendation regarding
the study of imposition of penalties by administrative
rules. However, committee members suggested that the
Legislative Assembly should act with more deliberation in
the future with regard to statutory provisions delegating
authority for administrative rules imposing penalties.

ORGANIZATIONAL RULES OF AGENCIES

North Dakota Century Code Section 28-32-02 requires
each administrative agency to include in its rules an
organizational rule. An organizational rule is
nonsubstantive and intended to include a description of
the organization and functions of the agency and the
method of operations and how the public may obtain
information or make submissions or requests.

The committee received a request from the State
Historical Board to approve the repeal of its organizational
rule on the grounds that the rule has become obsolete
because it was not updated for many years. The
committee approved the request. In consideration of the
request, the committee determined that in many instances
organizational rules of agencies are nonexistent or

22

outdated. Committee members expressed the opinion
that members of the public would be more likely to look at
an agency website than the North Dakota Administrative
Code to find information on the organization and functions
of an agency. The committee consensus was that it
should be optional for an agency to maintain an
organizational rule in the North Dakota Administrative
Code.

Committee Recommendation
The committee recommends House Bill No. 1026 to
make it optional, rather than mandatory, for an
administrative agency to adopt and maintain an
organizational rule.

ADMINISTRATIVE AGENCY
RULES REVIEW

Administrative agencies are those state agencies
authorized to adopt rules under the Administrative
Agencies Practice Act (NDCC Chapter 28-32). A rule is
an agency's statement of general applicability that
implements or prescribes law or policy or the organization,
procedure, or practice requirements of the agency.
Properly adopted rules have the force and effect of law.
Each rule adopted by an administrative agency must be
filed with the Legislative Council office for publication in
the North Dakota Administrative Code.

Under NDCC Section 54-35-02.6, it is the standing
duty of the Administrative Rules Committee to review
administrative rules adopted under NDCC Chapter 28-32.
This continues the rules review process initiated in 1979.

For rules scheduled for review, each adopting agency
is requested to address:

1. Whether the rules resulted from statutory
changes made by the Legislative Assembly.

2. Whether the rules are related to any federal
statute or regulation. If so, the agency is
requested to indicate whether the rules are
mandated by federal law or to explain any
options the agency had in adopting the rules.

3. A description of the rulemaking procedure
followed in adopting the rules, e.g., the time and
method of public notice and the extent of public
hearings on the rules.

4. Whether any person has presented a written or
oral concern, objection, or complaint for agency
consideration with regard to the rules. Each
agency is asked to describe any such concern,
objection, or complaint and the response of the
agency, including any change made in the rules
to address the concern, objection, or complaint
and to summarize the comments of any person
who offered comments at the public hearings on
these rules.

5. The approximate cost of giving public notice and
holding hearings on the rules and the
approximate cost (not including staff time) used
in developing and adopting the rules.

6. The subject matter of the rules and the reasons
for adopting the rules.

7. Whether a written request for a regulatory
analysis was filed by the Governor or an agency,



whether the rules are expected to have an
impact on the regulated community in excess of
$50,000, and whether a regulatory analysis was
issued. If a regulatory analysis was prepared, a
copy is to be provided to the committee.

8. Whether a regulatory analysis or small entity
economic impact statement was prepared as
required by NDCC Section 28-32-08.1. If a
small entity impact assessment was prepared, a
copy is to be provided to the committee.

9. Whether a constitutional takings assessment

was prepared as required by NDCC

Section 28-32-09. If a constitutional takings

assessment was prepared, a copy is to be

provided to the committee.

If the rules were adopted as emergency rules

under NDCC Section 28-32-03, the agency is to

provide the statutory grounds from that section
for declaring the rules to be an emergency and
the facts that support the declaration and a copy
of the Governor's approval of the emergency
status of the rules.

During committee review of the rules, agency
testimony is required, and any interested party may
submit oral or written comments.

10.

CURRENT RULEMAKING STATISTICS

The committee reviewed 1,451 rules sections and
2,011 pages of rules that were changed from January
2009 through October 2010. The number of sections
affected and the number of pages of rules were
substantially more than the comparable numbers from the
previous biennial period. Table A at the end of this report
shows the number of rules amended, created,
superseded, repealed, reserved, or redesignated for each
administrative agency that appeared before the
committee.

Although rules differ in length and complexity,
comparison of the number of administrative rules sections
affected during biennial periods is one method of
comparing the volume of administrative rules reviewed by
the committee. The following table shows the number of
North Dakota Administrative Code sections amended,
repealed, created, superseded, reserved, or redesignated
during designated time periods:

Time Period Number of Sections
November 1986-October 1988 2,681
November 1988-October 1990 2,325
November 1990-October 1992 3,079
November 1992-October 1994 3,235
November 1994-October 1996 2,762
November 1996-October 1998 2,789
November 1998-November 2000 2,074
December 2000-November 2002 1,417
December 2002-November 2004 2,306
December 2004-October 2006 1,353
January 2007-October 2008 1,194
January 2009-October 2010 1,451

For committee review of rules at each meeting, the
Legislative Council staff prepares an administrative rules
supplement containing all rules changes submitted for
publication since the previous committee meeting. The
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supplement is prepared in a style similar to bill drafts,
with changes indicated by overstrike and underscore.
Comparison of the number of pages of rules amended,
created, or repealed is another method of comparing the
volume of administrative rules reviewed by the
committee. The following table shows the number of
pages in administrative rules supplements during
designated time periods:

Time Period Supplement Pages
November 1992-October 1994 3,809
November 1994-October 1996 3,140
November 1996-October 1998 4,123
November 1998-November 2000 1,947
December 2000-November 2002 2,016
December 2002-November 2004 4,085
December 2004-October 2006 1,920
January 2007-October 2008 1,663
January 2009-October 2010 2,011

Rule Review Schedule

Since September 2005, North Dakota Administrative
Code supplements have been published on a calendar
quarterly basis. Under Senate Bill No. 2026 (2009),
filing date deadlines were advanced by approximately
15 days to allow more time for Legislative Council
preparation and delivery of rules to Administrative Rules
Committee members for their consideration prior to the
committee meeting. The current deadlines and effective
dates are as follows:

Filing Committee Effective
Date Meeting Deadline Date
August 2-November 1 December 15 January 1
November 2-February 1 March 15 April 1
February 2-May 1 June 15 July 1
May 2-August 1 September 15 October 1

COMMITTEE ACTION ON
RULES REVIEWED
Repealing Obsolete Rules
Under NDCC Section 28-32-18.1, an agency may
amend or repeal a rule without complying with the
normal notice and hearing requirements relating to
adoption of administrative rules if the agency initiates the
request to the committee, the agency provides notice to
the regulated community of the time and place the
committee will consider the request, and the agency and
the Administrative Rules Committee agree the rule
amendment or repeal eliminates a provision that is
obsolete or no longer in compliance with law and that no
detriment would result to the substantive rights of the
regulated community.

Voiding or Carrying Over Rules

Under NDCC Section 28-32-18, the committee may
void all or part of a rule if that rule is initially considered
by the committee not later than the 15" day of the month
before the date of the North Dakota Administrative Code
supplement in which the rule change appears. The
committee may carry over consideration of voiding
administrative rules for not more than one additional
meeting. This allows the committee to act more




deliberately in rules decisions and allows agencies
additional time to provide information or to work with
affected groups to develop mutually satisfactory rules.
The committee may void all or part of a rule if the
committee makes the specific finding that with regard to
the rule there is:

1. An absence of statutory authority;

2. An emergency relating to public health, safety,
or welfare;

3. A failure to comply with express legislative
intent or to substantially meet the procedural
requirements of NDCC Chapter 28-32 for
adoption of the rule;

4. A conflict with state law;

5. Arbitrariness and capriciousness; or

6. A failure to make a written record of an agency's
consideration of written and oral submissions
respecting the rule under NDCC
Section 28-32-11.

Within three business days after the committee finds
a rule void, the Legislative Council office is required to
provide written notice to the adopting agency and the
chairman of the Legislative Management.  Within
14 days after receipt of the notice, the agency may file a
petition with the chairman of the Legislative
Management for Legislative Management review of the
decision of the committee. If the adopting agency does
not file a petition, the rule becomes void on the 15" day
after the notice to the adopting agency. If within 60 days
after receipt of a petition from the agency the Legislative
Management has not disapproved the finding of the
committee, the rule is void.
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Rules Carried Over or Amended by Committee
Approval

The committee carried over consideration of all or
part of rules submitted by the Agriculture Commissioner,
State Water Commission, Superintendent of Public
Instruction, State Gaming Commission, State Board of
Examiners for Nursing Home Administrators, and
Marriage and Family Therapy Licensure Board. In each
instance, the committee received further information
from the agency and took no further action regarding the
rules.

The committee carried over consideration of rules of
the State Department of Health relating to ambulance
services. After receiving further information, the
committee agreed with the department on an
amendment to insert the cities of Mandan and West
Fargo in the nine-minute response time category for
ambulance services with the cities of Minot, Grand
Forks, Bismarck, and Fargo.

At its final meeting before preparation of this report to
the Legislative Management, the committee approved a
motion to carry over consideration of Department of
Human Services child care rules as a result of opposition
expressed by child care providers to certain aspects of
the rules. The committee will reconsider the rules at its
meeting in December 2010.

Rules Voided by Committee

The committee did not void any rules submitted by
administrative agencies from January 2009 through
October 2010.



TABLE A

Statistical Summary of Rulemaking
January 2009 Through October 2010 - Supplements 331 Through 338

Supplement
Title No. Agency Amend | Create | Supersede | Repeal | Special | Reserved | Total
4 10 JUL 337 | Office of Management and Budget 14 2 16
4.5 |09 APR 332 [ Board of Addiction Counseling 6 1 1 8
Examiners
7 09 JUL 333 | Agriculture Commissioner 1 1
09 OCT 334 18 1 19
10 APR 336 1 1 2
10 09 APR 332 | Attorney General 4 4
10 APR 336 17 4 21
10 JUL 337 5 4 9
13 09 JUL 333 Department of Financial Institutions 5 7 12
28 09 JUL 333 | Board of Registration for Professional 1 1
Engineers and Land Surveyors
10 OCT 338 38 1 5 44
30 09 APR 332 | Game and Fish Department 10 6 16
10 OCT 338 19 9 2 30
33 09 JAN 331 | State Department of Health 38 7 25 70
09 APR 332 17 17
09 JUL 333 1 1
10 JAN 335 5 1 8 14
10 JUL 337 52 30 2 84
37 09 JUL 333 Department of Transportation 4 1 5
43 09 JAN 331 [ Industrial Commission 87 87
10 APR 336 16 21 37
45 09 JAN 331 | Insurance Commissioner 6 6
09 JUL 333 7 3 10
10 APR 336 35 13 6 54
46 10 JAN 335 | Labor Department 5 5
49 10 JUL 337 State Board of Massage 12 1 13
50 10 JAN 335 | State Board of Medical Examiners 1 7 8
52 09 JAN 331 | Motor Vehicles 74 74
55 10 JUL 337 State Board of Examiners for 10 10
Nursing Home Administrators
61 09 JAN 331 | State Board of Pharmacy 1 1 2
10 JAN 335 2 2
10 OCT 338 3 3
62 10 APR 336 | State Plumbing Board 4 1 5
67 09 OCT 334 | Department of Public Instruction 1 1
10 JAN 335 47 3 13 63
10 JUL 337 14 14
69 09 JAN 331 | Public Service Commission 3 3
10 JAN 335 1 1
10 OCT 338 7 1 4 12
70 10 JUL 337 Real Estate Commission 7 1 8
71 10 JUL 337 | Public Employees Retirement System 64 2 66
10 JUL 337 35 4 39
75 09 JAN 331 | Department of Human Services 57 5 30 92
10 JAN 335 19 19
10 APR 336 3 60 63
10 JUL 337 5 5
10 OCT 338 147 25 8 180
87 09 APR 332 | Board of Veterinary Medical 7 7
Examiners
89 09 APR 332 | State Water Commission 18 6 24
10 JAN 335 5 2 7
92 09 APR 332 | Workforce Safety and Insurance 13 1 14
10 JUL 337 27 2 29
93 10 JUL 337 Private Investigative and Security 4 4
Board
96 10 JAN 335 | Board of Clinical Laboratory Practice 1 2 3
929 10 JUL 337 State Gaming Commission 69 5 6 80
110 |10 JUL 337 Criminal Justice Information Sharing 4 4
Board
111 |10 JUL 337 Marriage and Family Therapy 23 23
Licensure Board
Sections affected 879 383 5 159 0 25| 1,451
Grand total all sections 1,451
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ADVISORY COMMISSION ON
INTERGOVERNMENTAL RELATIONS

The Advisory Commission on Intergovernmental
Relations occupies a unique status among committees
with legislative membership. The commission differs
from usual Legislative Management interim committees
in its membership, its permanent status, and its statutory
authority to determine its own study priorities, in addition
to assigned studies.
The powers and duties of the commission are
provided in North Dakota  Century  Code
Section 54-35.2-02. Under this section, the commission
is free to establish its own study agenda and to accept
suggestions from groups or individuals for study.
In conjunction with Section 54-35.2-02(4), Section
54-40.3-03 provides that a political subdivision entering
a joint powers agreement may file a copy of the
agreement and the explanatory material with the
commission to assist other political subdivisions in
exploring cooperative arrangements.
The Legislative Management assigned to the
commission the study provided by Section 1 of House
Bill No. 1338 (2009), which directs a study of solid waste
management and state or regional siting of landfills. In
addition, the Legislative Management assigned to the
commission the study provided by Section 1 of Senate
Bill No. 2401 (2009), which directs a study of public
improvement and capital construction bid requirements,
plans and specifications, and the employment of
architects and engineers.
Under Section 54-35.2-01(1),
consists of 12 members:
e The North Dakota League of Cities Executive
Committee appoints two members.

e The North Dakota Association of Counties
Executive Committee appoints two members.

e The North Dakota Township Officers Association
Executive Board of Directors appoints one

the commission

member.

e The North Dakota Recreation and Park
Association Executive Board appoints one
member.

e The North Dakota School Boards Association
Board of Directors appoints one member.
e The Governor or the Governor's designee is a

member.

e The Legislative Management appoints four
members of the Legislative Assembly as
members.

The Legislative Management designates the

chairman of the commission. All members of the
commission serve a term of two years.

The commission members were Senators Tracy
Potter (Chairman) and Arden C. Anderson;
Representatives Dan Ruby and Dwight Wrangham;
North Dakota League of Cities representatives Don Frye
and Shawn Kessel; North Dakota Association of
Counties representatives Jane Amundson and Linda
Svihovec; North Dakota Township Officers Association
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representative Ken Yantes; North Dakota Recreation
and Park Association representative Randy Bina; North
Dakota School Boards Association representative Jon
Martinson; and Governor's designee Nick Hacker.

The commission submitted this report to the
Legislative Management at the biennial meeting of the
Legislative Management in November 2010. The
Legislative Management accepted the report for
submission to the 62" Legislative Assembly.

2009-10 AREAS OF STUDY

In addition to the studies of solid waste and public
improvement bidding, the commission focused on
five areas of interest:

1. The state aid distribution fund.

State assistance to counties for major trials.
Municipal judges and courts.

City park district creation, consolidation, and
dissolution.

5. Inmate medical costs.

The commission considered but did not focus on

these areas of study:

1. State mandates to political subdivisions.
Commission discussion included that there
would need to be a list of true mandates.
Because some mandates are tradeoffs and not
true mandates, this list would be difficult to
make.

2. Tax treatment of concentrated feedlots.
Commission discussion included that feedlots
are taxed as agricultural property and cause
more damage to roads than traditional
agricultural facilities. However, the study would
fall under the heading of agricultural
infrastructure impact funding that includes
impacts from agricultural processing facilities,
unit train facilities, ethanol plants, and other
industries. This would be a major study relating
to taxation which would be better addressed by
another committee.

3. Social services financing. The commission was
informed that $33 million per year goes to
counties' social services. This is funded by
property tax and the board of county
commissioners does not have much control over
social services expenses. This would be a major
study related to taxation which would be better
addressed by another committee.

Commission discussion included that the commission
should not study any issue unless there is a particular
need that is not addressed by another interim
committee. Studies relating to taxation would be better
left to an interim taxation committee.

2.
3.
4,

STATE AID DISTRIBUTION FUND STUDY
The state aid distribution fund provides for allocation
of a portion of sales, use, and motor vehicle excise tax



collections among political subdivisions (Section
57-39.2-26.1). The state aid distribution fund was
created to combine preexisting state revenue sharing
and personal property tax replacement programs.

History of the State Aid Distribution Fund

The 1987 legislation establishing the state aid
distribution fund (effective beginning with the 1989-91
biennium) retained the separate statutory allocation
formulas for state revenue sharing and personal property
tax replacement. The legislation provided that
60 percent of revenue from one percentage point of
state sales, use, and motor vehicle excise taxes would
be allocated among political subdivisions, with equal
amounts allocated under the state revenue sharing
formula and the personal property tax replacement

formula. The 1987 legislation also provided that state
aid distribution fund allocations were subject to
legislative appropriation. In 1997 significant changes
were made to the state aid distribution fund. The
amount allocated for distribution through the fund was
reduced from 60 percent to 40 percent of revenue from
one percentage point of state sales, use, and motor
vehicle excise taxes, which is the equivalent of 8 percent
of collections. The bill also eliminated the preexisting
state revenue sharing and personal property tax
replacement formulas and created a single formula for
allocation of state aid distribution fund revenues among
political subdivisions. The following table shows biennial
amounts allocated from the state aid distribution fund
and the predecessor personal property tax replacement
and revenue sharing programs:

Personal
Biennium/ Property Tax Revenue
Funding Source Replacement Sharing Counties Cities Total
1969-71/general fund $18,900,000 $18,900,000
1971-73/general fund $42,600,000 $42,600,000
1973-75/general fund $18,170,000 $18,170,000
1975-77/general fund $21,900,000 $21,900,000
1977-79/general fund $24,300,000 $24,300,000
1979-81/general fund $26,044,401 $17,403,838 $43,448,239
1981-83/general fund $32,577,000 $21,840,000 $54,417,000
1983-85/general fund $29,377,000 $22,000,000 $51,377,000
1985-87/general fund $31,289,226 $28,654,079 $59,943,305
1987-89/general fund $20,877,700 $20,877,700 $41,755,400
1989-91/state aid distribution fund $27,104,150 $27,104,150 $54,208,300
1991-93/state aid distribution fund $28,375,000 $28,375,000 $56,750,000
1993-95/state aid distribution fund $25,750,000 $25,750,000 $51,500,000
1995-97/state aid distribution fund $25,750,000 $25,750,000 $51,500,000
1997-99/state aid distribution fund $28,968,508 $24,992,092 $53,978,600
1999-2001/state aid distribution fund $33,940,222 $29,263,170 $63,203,392
2001-03/state aid distribution fund $35,502,898 $30,610,328 $66,113,226
2003-05/state aid distribution fund $39,489,898 $34,048,087 $73,537,985
2005-07/state aid distribution fund $44,966,766 $38,770,228 $83,736,994
2007-09/state aid distribution fund $49,266,528 $42,477,472 $90,968,250

The state aid distribution fund allocation divides
revenues for allocation 53.7 percent to counties and
46.3 percent to cities. The distribution to the counties
and cities is based on population categories. Each
population category receives a percentage of the county

or city share of the total and is then allocated to the
counties or cities within the categories based on
population. The following chart shows the allocation of
the fund among county and city population categories
prior to the 2000 federal census:

Population Category

Counties Percentage Cities Percentage

100,000 or more 10.4% | 20,000 or more 53.9%
40,000 or more but less than 100,000 18.0% | 10,000 or more but less than 20,000 16.0%
20,000 or more but less than 40,000 12.0% [ 5,000 or more but less than 10,000 4.9%
10,000 or more but less than 20,000 14.0% | 1,000 or more but less than 5,000 13.1%
5,000 or more but less than 10,000 23.2% | 500 or more but less than 1,000 6.4%
2,500 or more but less than 5,000 18.3% [ 200 or more but less than 500 3.5%
Less than 2,500 4.1% | Less than 200 2.2%
Total 100.0% | Total 100.0%

In 2003 the state aid distribution formula for cities and at current levels--53.7 percent to counties and

counties was revised to account for population changes
resulting from the 2000 federal census. The total
distribution percentages to cities and counties remained
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46.3 percent to cities. However, the allocation formula
among counties and cities was changed to the following:




Population Category

Counties Percentage Cities (Based on Population) Percentage

17 counties with the largest population (allocated equally) 20.48% [ 80,000 or more 19.4%
17 counties with the largest population (allocated based on population) 43.52% | 20,000 or more but less than 80,000 34.5%
Remaining counties (allocated equally) 14.40% | 10,000 or more but less than 20,000 16.0%
Remaining counties (allocated based on population) 21.60% [ 5,000 or more but less than 10,000 4.9%
1,000 or more but less than 5,000 13.1%

500 or more but less than 1,000 6.1%

200 or more but less than 500 3.4%

Less than 200 2.6%

Total 100.0% | Total 100.0%

During the 2009 legislative session, House Bill
No. 1366, which failed to pass the House, would have
increased the amount allocated through the state aid
distribution fund from 40 percent to 50 percent of the
revenue from one percentage point of state sales, use,
and motor vehicle excise taxes for the 2009-11 biennium
and from 40 percent to 60 percent after that time. The
fiscal note indicated that the bill would reduce general
fund revenues by $28 million for the 2009-11 biennium
and $56 million for the following biennium.

Testimony and Discussion

Commission members noted that most small cities
have been limited in the property tax dollar amount since
1997, and the only increase in funding is from the state
aid distribution fund. However, the commission
members also noted that the state has taken over more
responsibilities of county governments while there has
been an increase in state aid distribution.

Conclusion
The commission makes no recommendation as a
result of its study.

STATE ASSISTANCE TO COUNTIES

FOR MAJOR TRIALS STUDY

Commission discussion included there should be
statewide attorneys general that can be used by state's
attorneys in big trials. Big trials can be a catastrophic
expense and a major burden to state's attorneys who
may have no expertise in the subject matter of the trial.

The commission was informed that present aid from
the Attorney General's office to state's attorneys is
critical. The state provides assistance to state's
attorneys through direct financial support through the
Attorney General's office for witness reimbursement
fees. Generally, witness fees exceed the budgeted
amount, and the Attorney General seeks additional
funds from the Emergency Commission. In addition, the
Attorney General's office provides nonfiscal support
through supplying an assistant attorney general when
requested by a state's attorney. This typically occurs
when there is a significantly time-consuming trial where
the assistant attorney general has some expertise. The
Attorney General's office provides significant indirect
support to state's attorneys by maintaining a State Crime
Laboratory. The commission was informed that in the
past there have been legislative proposals for an
additional full-time employee for the Attorney General's
office for a prosecutor of sexual offenses. The

28

commission was informed that the issue is about funding
and reimbursement.

Conclusion
The commission makes no recommendation as a
result of its study.

MUNICIPAL JUDGES AND COURTS STUDY

The commission received testimony on the
consolidation of municipal court services with other
courts. The commission was informed that municipal
courts are not courts of record and in cities under 5,000
in population, a municipal judge does not have to be
law-trained. Of the 73 municipal judges in this state,
19 are law-trained. In addition, municipal courts have
limited jurisdiction to traffic violations, first and second
driving while under the influence offenses, and Class B
misdemeanors. There is a right to appeal anew to
district court from municipal court.

Conclusion
The commission makes no recommendation as a
result of its study.

CITY PARK DISTRICT CREATION,
CONSOLIDATION, AND

DISSOLUTION STUDY

City park districts are created by the city in which the
district is located. Under Section 40-49-02, any
incorporated city by a two-thirds vote of its governing
body may take advantage of the provisions of law
relating to park districts. Section 40-49-05 requires that
all of the powers of a city park district must be exercised
by a board of park commissioners. Under
Section 40-49-07.2, a city park district may be dissolved.
However, to dissolve the city park district, a resolution
approved by a majority of the board of park
commissioners or a petition signed by 25 percent or
more of the qualified electors of the city park district
must be submitted to the governing body of the city. If
either of those two requirements is met, the governing
body of the city is required to submit the question of
dissolution to the electors of the park district.

The main issue that would arise if a city park district
is dissolved is that the taxing authority for the city park
district would be dissolved as well. Under
Section 57-15-12, the levy for a park district may not
exceed the sum of the number of mills levied by the park
district in the taxable year 2000 for the general fund.
However, a park district may increase its general fund
levy to any number of mills approved by the majority of




the electors of the park district up to a maximum levy of
35 mills. The July 2009 schedule of levy limitations and
the 2008 property tax statistical report prepared by the
Tax Commissioner show the property taxes levied in
each county by the state and political subdivisions,
including city park districts. The total amount collected
for city park districts in 2008 was $37,330,933.64--fourth
in amount behind school districts, counties, and cities.
This amount reflects a 120.3 percent increase since
1995.

Although a city park district may combine with
another city park district or a county park district, transfer
power to the county, or enter a joint powers agreement,
there is no procedure for a city park district to
consolidate with the governing body of a city. Under
Chapter 40-49.1, a city park district may combine with
one or more city park districts or county park districts.
Under Section 40-49.1-03, as a political subdivision, the
combined city park district has the status of a city park
district or the status of a county park district when
combined. If applicable, all laws relating to the functions
and powers of a city park district and the functions and
powers of a county park district apply to the combined
board. Chapter 54-40.5 is intended to allow political
subdivisions to transfer powers to the county in which
the political subdivision is located. Thus, a city park
district could be transferred to county government.
Under Chapter 54-40.3, political subdivisions may enter
joint powers agreements. However, this chapter is
meant more for cooperation than consolidation. The
cooperation may result in some consolidation of
administrative functions, but the entities in the joint
powers agreement would still exist.

Conclusion
The commission makes no recommendation as a
result of its study.

INMATE MEDICAL COSTS STUDY

Most of the people in jail are in jail for a violation of
state law, the violation of which is at least a
misdemeanor. It is the responsibility of the county to
house and provide medical care for these convicts. If a
person commits a felony, the person generally is sent to
the State Penitentiary. The Penitentiary may contract
with a county for housing of an inmate, but the state still
is responsible for the costs of housing and medical care.
Medical expenses at the Penitentiary are paid through
the Department of Corrections and Rehabilitation
budget. Because of the number of inmates at the
Penitentiary, the Penitentiary has onsite medical staff.
The state has a managed care system in which it hires
physicians, dentists, and other medical personnel to
provide medical care. Most jails do not have medical
staff beyond a screening by a nurse.

The commission was informed that 3 jails may hold
prisoners up to 96 hours; 7 jails may hold prisoners up to
30 days; and 16 jails, classified as Grade 1, may hold
prisoners up to one year. Because of the size of most
jails, it is difficult to maintain medical staff beyond
nursing staff.
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The commission received testimony on the inmate
medical costs to counties. The commission was
informed the county must pay for inmate medical care
because the denial of medical care is a constitutional
violation if a prison or jail deliberately is indifferent to a
substantial risk of serious harm. For an injury to be
considered sufficiently serious, the harm must
significantly change the prisoner's quality of life. The
commission was informed that these catastrophic
expenses can ruin a county budget. The commission
was informed that there were three situations last year in
which the cost per inmate exceeded $10,000. In two of
the situations, the cost was $20,000 to $30,000. In one
situation the amount was much more. The commission
reviewed an article in The Forum of an inmate costing
the county in excess of the jail's entire medical budget of
$300,000. However, most counties have not been hit by
a catastrophic expense over $10,000. The costs of the
majority of medical expenses are between $500 and
$1,000.

One way of addressing catastrophic expenses is
through insurance. The commission was informed that
medical costs for counties attributable to inmates are
approximately $1.5 million. The commission was
informed that insurance for expenses over $10,000 per
inmate have cost one county between 55 cents and
58 cents a day per inmate. At present the expected cost
is 60 cents to 63 cents per inmate per day. This is a
large sum to a small jail that may be paying only $500
per year for medical care. For catastrophic insurance to
be economical, there needs to be 25 beds full in the jall
at all times. Although jails could group together to
purchase catastrophic insurance and receive better
rates, it is difficult to find insurers. The commission was
informed that there is only one provider of catastrophic
medical insurance for inmates.

The commission was informed that to compound the
matter, inmates are charged high rates by medical
providers. For example, the Grand Forks jail purchased
insurance that covered medical costs in excess of
$10,000 per inmate. The insurance company then took
charge of billing and negotiations with medical facilities
and in reaction to the actions of the insurance company,
the medical providers in Grand Forks agreed to offer the
Medicare rate, if the jail directly billed expenses.

Commission discussion included that one area of
health care for inmates that is an unfair cost for political
subdivisions is dental care. It was argued that a person
in jail should not get dental care for the first few months
of confinement.

The commission was informed that dental care must
be provided to inmates. If the dental problem causes
serious pain and affects the ability to eat, not fixing the
problem is cruel and unusual punishment. The costs for
dental care are fairly small in relation to other medical
expenses.

Commission discussion included that there are many
complaints from prisoners in jail of chest pain. These
complaints must be medically investigated, and the
investigation is expensive.

Commission discussion included that political
subdivision tax revenue primarily comes from the



property tax, while the state has a variety of taxing
authority. Therefore, the state is in a better position to
absorb catastrophic losses.

The commission received testimony on legislative
proposals to address inmate medical costs. Two
legislative proposals could have significant impact on
inmate medical costs. The first would be a requirement
that health care providers bill and accept rates identified
for services under Medicare or Medicaid. The second
would exclude those supervised through electronic
monitoring or home detention from medical care. The
commission was informed that many jails have this
policy, but the issue is a point of contention between
counties and medical facilities.

Commission discussion included that Medicare rates
may work better than Medicaid rates for the amount
provided; however, Medicare rates do not include dental
care rates. In addition, there is difficulty in having
providers take more Medicaid patients, especially as to
dental services.

Commission members discussed two potential bill
drafts. The first bill draft would have the state establish
a risk pool with the risk shared between the state and
jails. The second bill draft would have inmates be
covered under the Public Employees Retirement System
health insurance. It was argued that this idea would not
work because all the inmates' care must be covered,
and the Public Employees Retirement System plan
covers only a percentage. Also, including inmates under
the Public Employees Retirement System health
insurance may have the unintended consequence of
inflating costs for public employees.

Extraordinary Medical

Expenses of Inmates Paid by State Bill Draft

The commission considered a bill draft that required
the Department of Corrections and Rehabilitation to
reimburse a correctional facility for an inmate's medical
or health care expenditure paid by that facility which
exceeds $10,000. The bill draft required the
administrator of the correctional facility to provide
appropriate information to the department. The goal of
the bill draft was to place the state in the role of reinsurer
for extraordinary medical expenses incurred by counties.
The $10,000 threshold was chosen because of
testimony that the amount was the level used by a
private insurer.

The commission received testimony in opposition to
the bill draft. The commission was informed that the bill
draft was not practical in its current form because the bill
draft merely shifted the problem of uncertainty as to
medical costs from counties to the Department of
Corrections and Rehabilitation. It was argued that the
most important issue the bill draft should address is the
uncertainty of medical costs and a fund that covered
both the Department of Corrections and Rehabilitation
and county extraordinary medical expenses would be
best.

The commission received testimony on alternatives
to the bill draft. One alternative was having a fund
patterned after the probationer violation transportation
fund under Section 12-65-08. This fund reimburses
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state or county costs for law enforcement to return a
probationer who has been allowed to transfer or travel
out of state. Another alternative was to have a fund
patterned after the special operations team
reimbursement fund under Section 54-12-23. This fund
is used to reimburse the direct cost of training and
dispatching tactical law enforcement teams throughout
the state. The special operations team reimbursement
fund is voluntary, and the contribution from counties
ranges from $200 from Slope County to $1,000 from
Richland County.

The commission was informed that a special fund for
extraordinary inmate expenses appears more analogous
to the probationer violation transportation fund than the
special operations team reimbursement fund. It was
suggested that the new fund could be administered by
the Department of Corrections and Rehabilitation or the
Risk Management Division of the Office of Management
and Budget. It was argued if the administration cost
were paid by the state, there would not be a need for a
profit and the cost to jails would be less than the cost of
insurance.

The commission received testimony in opposition to
the Department of Corrections and Rehabilitation
administering a special fund. The commission was
informed that the administration of a special fund would
require the review of medical billing and the department
does not have this expertise. It was argued that the Risk
Management Division would be more appropriate
because the special fund would be similar to
administering a risk pool or insurance fund.

The commission was informed that transferring a cost
that is difficult for the counties to budget to the
Department of Corrections and Rehabilitation makes the
department's budgeting more difficult. It was argued that
a special fund is better than an agency's budget as a
source of funding for extraordinary inmate medical costs.

Commission discussion included that the bill draft
appears to be a simple solution to unexpected costs that
drive up property taxes, and creating a special fund
creates complexity. The Department of Corrections and
Rehabilitation would plan, as it already does, in its
budget for these costs with the fallback provision of a
deficiency appropriation.

The commission was informed that the fiscal impact
of medical care for inmates is not known, and budgeting
for it is very difficult. In the state prison system, less
than 5 percent of prisoners consume over 90 percent of
the payments to doctors and hospitals in the
department's medical budget.

The commission was informed that the Department of
Corrections and Rehabilitation does not purchase
reinsurance for extraordinary medical expenses of
prisoners. However, a state special fund for
extraordinary inmate medical costs may need to
purchase reinsurance.

Payments of Inmate Medical
Care Limited to Medicare Rate Bill Draft
The commission considered a bill draft that prohibited
a medical or health care provider from billing the cost of
care at a rate that exceeds the federal Medicare



payment rate. In addition, the bill draft defined adequate
medical care, clarified the definition of inmate, and
removed the administrator's notice to the inmate of a
withdrawal from the inmate's account. The general rule
of the bill draft is that inmates are responsible for their
own medical expenses, but the county must pay for
necessary medical care, as a payer of last resort, at
Medicare rates. The suggested changes came from the
North Dakota Association of Counties.

Commission discussion included it may be an
unintended consequence of limiting payment to
Medicare rates that there would be fewer providers.
However, other discussion included that Medicare rates
were given a boost in recent federal health care
legislation. As such, Medicare rates are not as low as
Medicaid rates. Therefore, the present difficulty is in
finding a provider for Medicaid patients, not Medicare
patients.

The commission received testimony in support of the
bill draft. The commission was informed that the present
definition of inmate creates a conflict between medical
and correctional facilities. For example, sometimes a
person sentenced to home detention goes to a medical
provider and directs the medical provider to bill the
county. Although the county has never paid these bills,
and the definition of inmate does not include home
detention, it was argued that especially saying being an
inmate does not include a person on home detention
would provide an easy answer for the correctional facility
administrator to provide the health care provider.

The commission was informed that medical and
health care providers do not bill at the federal Medicare
payment rate but bill their costs. To clarify the language,
testimony suggested the bill draft be changed to read:

If the inmate does not have health insurance
coverage and it is determined that the inmate's
medical costs are the responsibility of the
correctional facility, that facility is not obligated to
pay those medical costs at rates that exceed
those paid under the federal Medicare program.

The commission was informed that inmate accounts
are created if the inmate has a job in the facility, and the
bill draft would continue to allow funds in these accounts
to be used for medical care. However, this amount of
money is not significant. The commission was informed
that inmates might earn $2 a day, and generally inmates
do not stay longer than a year in a local correctional
facility. An additional source of payment for health care
costs of inmates is if the inmate has health insurance.
The commission was informed that most inmates do not
have health insurance and if they do, they lose any
health insurance they had after being in a correctional
facility because they are not able to pay for it. In
addition, Medicaid coverage is lost upon being placed in
jail.

The commission was informed some coverage may
go away upon arrest, so there may be a motive to not
arrest an individual who is hospitalized. The commission
did not find an instance of an arrested individual being
released from custody at the hospital and rearrested at
the time of release from the hospital to avoid county
liability for medical expenses.
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The commission reviewed statutes in other states,
including Idaho, Maryland, and Oklahoma, that cap
reimbursement rates at Medicaid reimbursement rates.
Idaho provides that if the service is not on the Medicaid
reimbursement schedule, the appropriate facility pays
the reasonable value of the service.

Commission discussion included that it would be
difficult to get reimbursement at Medicaid rates because
some medical providers do not take Medicaid patients.
However, there may be difficulties with the Medicare
rates. For example, there are not any Medicare rates for
things covered by Medicaid, for example, childbirth
costs. As such, Medicaid may be the more appropriate
fee schedule.

The commission was informed that the North Dakota
Association of Counties, when considering the legislative
proposal that was the basis of this bill draft, considered
Medicaid and Medicare rates. Medicare rates were used
because that is what Grand Forks County used with an
agreement with local hospitals. Medicaid would save
more money, but there would be more resistance from
medical professionals. It was argued for expenses not
on the Medicare schedule, it may be wise to provide for
reasonable expenses.

Recommendations

The commission recommends Senate Bill No. 2028
to require the Department of Corrections and
Rehabilitation to reimburse a correctional facility for an
inmate's medical expenditures paid by the facility which
exceed $10,000. No reimbursement is made for federal
or out-of-state inmates being housed in corrections
facilities.

The commission recommends Senate Bill No. 2024
to limit the correctional facility's liability for inmates'
medical costs to Medicare rates.

SOLID WASTE MANAGEMENT STUDY

Section 1 of House Bill No. 1338 (2009) directed the
Legislative Management to study solid waste
management, with an emphasis on the siting and zoning
of landfills on a statewide or regional level while allowing
adequate protection for political subdivisions and
property owners in the siting and zoning process. As
described in the study directive, the study of solid waste
management may be separated into four areas:

1. Regional and state siting of landfills.
2. Recycling programs.

3. Methane processing.

4. New solid waste sciences.

The focus on state or regional siting comes from
House Bill No. 1338, as introduced. As introduced, the
bill would have created a state landfill siting board with
exclusive jurisdiction to site a landfill unless the landfill
was operated by a political subdivision within the zoning
jurisdiction of that political subdivision.

The legislative history reveals the major issues with
the bill as introduced were eminent domain and the
determination of acceptable sites and selection of a site
from acceptable sites. The legislative history also
reveals that the language on the study of recycling
programs and methane processing is the same as the



language in Senate Bill No. 2417 (2009), which was not
selected for study by the Legislative Management.

Present Law

Most of the law relating to solid waste is contained in
Chapter 23-29 and related rules.

Section 23-29-03 defines solid waste as any
garbage, refuse, sludge from a wastewater plant, water
supply treatment plant, or air pollution control facility and
other discarded material. The term does not include
agricultural waste or domestic sewage. The section
defines four types of solid waste--industrial waste,
infectious waste, municipal waste, and special waste.

All of these wastes, if not hazardous, may end up in a
municipal waste landfill, an inert waste landfill, a special
waste landfill, or a small volume industrial waste landfill.
In conformity with the legislative history, this study
focused on municipal waste and inert waste landfills.

Under Section 23-29-05.1, a person must deposit
solid waste in a landfill. This section prohibits littering
and open burning unless in accordance with the rules
adopted by the department. This section creates the
criminal penalty of an infraction unless the litter is in
excess of one cubic foot or is furniture or a major
appliance, in which case the offense is a Class B
misdemeanor. Under Section 23-29-05.2, some wastes
cannot be placed in landfills. This waste includes
untreated infectious waste, lead-acid batteries, used
motor oil, and major appliances. The section requires
lead-acid batteries to be accepted as trade-ins for new
batteries.

Under Section 23-29-07, the State Department of
Health may issue permits for solid waste management
facilities. A facility is required to have a permit to
dispose of solid waste. Upon receiving an application,
the department must provide notice in the official
newspaper of the county in which the facility is to be
located. In addition, the department must notify the
board of county commissioners in the county in which
the facility is to be located. The board of county
commissioners may call a special election to allow the
qualified electors of the county to vote to approve or
disapprove the facility. The special election must be
held within 60 days after receiving notice, and if the
electors vote to disapprove the facility, the department
may not issue a permit and the facility may not be
located in that county. This procedure does not apply to
a solid waste management facility operated as part of an
energy conversion facility or surface coal mining and
reclamation operation.

Under Section 23-29-16, an operator of a landfill
must be insured and each officer and director must be
personally jointly and severally strictly liable for damages
caused by solid waste to the environment. Under this
section, to renew or modify a permit, a privately owned
industrial waste or municipal waste landfill is subject to a
vote of approval. The State Department of Health
notifies the board of county commissioners of the
renewal or modification, and the board must place the
issue on the ballot at the next regularly scheduled
election to allow the qualified electors of the county to
vote to approve or disapprove the renewal or
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modification based on public interest and impact to the
environment. If a majority of the qualified electors voting
in the election disapprove the renewal or modification,
the department may not renew or modify the permit.

In addition to state law, the Resource Conservation
and Recovery Act of 1976, 42 U.S.C. 6901 et seq., gives
the United States Environmental Protection Agency
authority to manage nonhazardous solid waste. The
Resource Conservation and Recovery Act of 1976 and
its amendments, including the Solid Waste Disposal Act
Amendments of 1980 and the Hazardous and Solid
Waste Amendments of 1984, place responsibility for
solid waste management with the Environmental
Protection Agency. Under the law, the administrator of
the Environmental Protection Agency is required to
adopt guidelines for state or regional solid waste plans
adopted by states and regional authorities. The Act
prescribes certain requirements for approval of state
plans. One requirement is that the state plan provide for
resource conservation and recovery and for disposal of
solid waste in landfils in a manner that is
environmentally sound.

The administrator also is required to adopt guidelines
relating to landfills. Disposal facilities that fail to satisfy
the criteria for sanitary landfills must be classified as
open dumps. State solid waste management plans must
provide for the closing or upgrading of all open dumps
and must prohibit the establishment of open dumps.
The Environmental Protection Agency has made rules
under the Act relating to location restrictions, design
criteria, operating criteria, ground water monitoring,
corrective action, closure and postclosure care, and
financial assurance criteria. The closure and
postclosure care requirements require that postclosure
care be conducted for 30 years. Due to these
requirements, the state evaluated and reduced the
number of landfills from a high of 111 permitted
municipal solid waste landfills in the 1980s to the current
number of 13 regional or multicounty landfills. Not
including the recently sited Grand Forks landfill, the last
new regional landfill to be successfully sited was in
1989.

Under Section 40-34-01, any municipality may
individually or jointly acquire, construct, equip, extend,
improve, operate, and maintain inside or outside of the
city a plant or system for the disposal of garbage and
issue bonds. Any municipality may acquire by gift, grant,
purchase, or condemnation necessary lands either
within or without the corporate limits of the municipality
and within or without the state of North Dakota. The
municipality may invoke eminent domain for purposes of
acquiring land for the plant or system for the disposal of
garbage.

Under Section 11-11-14, the board of county
commissioners for a county may establish a garbage or
trash collection system for all or part of the county. This
system may include the operation and maintenance of
landfill sites or other processing sites. The board may
operate a system in cooperation with one or more other
political subdivisions through a joint powers agreement.

Under Chapter 54-40.1, cities, counties, and
organized townships may form regional councils that



coordinate planning and development within the region
for all matters of regional concern, including among
other things, solid waste. In addition, the regional
council is required to develop a regional comprehensive
plan. The regional council has membership from each of
the participating units of general local government.

In addition to the siting permit required from the State
Department of Health, which may be subject to a vote of
the electors of the county, a landfill would need to have
appropriate zoning to be constructed. Presently, in
areas surrounding a city in which a city has not
exercised jurisdiction, the county is the zoning authority,
unless the township has exercised zoning authority.

Methane Processing

According to the Landfill Methane Outreach program
of the Environmental Protection Agency, in North Dakota
there are two operational methane gas energy projects
and one candidate landfill. A candidate landfill is one
that is accepting waste or has been closed for no more
than five years and has at least one million tons of waste
and does not have an operational or under construction
project or is designated based on actual interest or
planning. The two projects in this state are in the Fargo
landfill and the candidate landfill is the City of Grand
Forks landfill. In addition to operational projects and
candidate landfills, there are potential landfills that do not
meet the candidate definition; however, these landfills
have potential for producing energy from methane gas
based on site-specific needs or if data were complete.
These landfills include the City of Minot landfill, Dakota
landfill at Gwinner, and McDaniel landfill at Sawyer.

There is a state tax provision on methane gas
processing from a landfill. Under Section 57-38-01.8,
there is an income tax credit for the cost of a
geothermal, solar, wind, or biomass energy device
installed before January 1, 2015. A biomass energy
device includes a system using landfill gas to produce
fuel or electricity.

Testimony and Discussion

North Dakota has 13 municipal solid waste landfills
that handle approximately 672,000 tons per year of
municipal waste, including approximately 110,000 tons
from Minnesota. The commission was informed that
changes in federal law required small landfills to close,
and only large cities have the resources to operate
landfills. As a result, these landfills have become
regional landfills. Ten of the 13 landfills in this state
handle over 97 percent of the waste. It is hot unusual for
waste to be transported up to 125 miles for disposal.
Yard trimmings, paper, and cardboard make up over
45 percent of the waste in a landfill, and plastics make
up over 20 percent.

Although the goal in 1991 was a 10 percent reduction
by 1995, at least a 25 percent reduction by 1997, and at
least a 40 percent reduction by 2000, at this time there
has been an 11 percent reduction in waste in municipal

landfills. The national waste reduction level is
28 percent since 1991.

The commission was informed that space in
municipal waste landfills is running out. The McDaniel
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landfill at Sawyer is expected to be full in 10 to 15 years,
the Fargo landfill in 13 years, the Dakota landfill at
Gwinner in 15 years, the Minot landfill in 15 to 20 years,
and the Dickinson landfill in 25 to 30 years. Bismarck is
studying the lifespan of its landfill. A few years ago the
estimated lifespan was 50 years, but a study that is in
progress will show there is approximately 25 years of
lifespan.

The commission was informed that more waste may
be coming into municipal landfills from rural areas.
Some people in rural areas are still burning and burying
trash. Because the burning of garbage in a barrel
releases toxins because of the low heat, the commission
was informed that it is expected this practice will be
prohibited in the future. In addition, the commission was
informed that there is a problem with people living
outside a city placing garbage in commercial dumpsters
inside a city. This problem is large enough that some
small cities have padlocks on commercial dumpsters.

Regional and State Siting of Landfills

The solutions to handling more solid waste are siting
more landfills, recycling, or using new solid waste
sciences. The commission received testimony on the
siting of a landfill in Grand Forks. The process began in
1991 when the State Department of Health reviewed
200 sites for the Grand Forks landfill. The two best sites
were in Nelson County, but Nelson County did not want
the landfill. The commission was informed of problems
with a landfill in Nelson County. Although it looked like a
favorable place for a landfill at that time, there were
problems with the hauling distance. Other problems with
the Nelson County landfill included aquifer and drainage
systems located by locals after identifying the site as a
possible regional landfill. Nelson County owned a facility
and pulled out of the planning, and the State Department
of Health did not have authority to place the landfill in
Nelson County. In addition, at that time, the Grand
Forks landfill sites had many positive factors. The site of
the landfill in Grand Forks was chosen because of ease
of transportation and geology. It was noted that Nelson
County now sends its waste to the Grand Forks landfill.

The commission reviewed House Bill No. 1338
(2009), as introduced, which would have created a state
landfill siting board. The greatest impediment to siting a
landfill is zoning. Under House Bill No. 1338, if a city
wanted a landfill, the city could place the landfill in an
area over which the city has zoning jurisdiction or the
city could place the landfill in an area that the city does
not have zoning jurisdiction if the state landfill siting
board approved a permit upon application. In the
second instance, the board must issue the permit if the
site is compatible, there is a need for the landfill, and
there are proper mitigation measures.

The main issues with the bill were eminent domain
and site selection. It was argued that the city should not
be able to exercise eminent domain outside the
jurisdiction of the city. Some argued that the city should
not be able to choose the site. The sites could be
chosen within the region using the state landfill siting
board based on legal exclusion areas, transportation
costs, mitigation efforts, and scientific and social



compatibility. One suggestion was to have the city
choose three locations and the siting board choose the
best. To the contrary, it was suggested that the process
should begin with the state choosing the best locations
and allowing the political subdivisions to choose one of
the listed locations.

The commission received information from the
primary sponsor of House Bill No. 1338. The bill was a
result of the recent siting of a landfill in Grand Forks. It
took 15 years to get a permit to site a landfill in Grand
Forks. This amount of time resulted in millions of dollars
being wasted because one entity has zoning authority
and a different entity issues the permit. If the zoning
authority does not lie with the city, but with a township,
the zoning may be rejected by a small number of people
in a township. It was suggested that the people using
the landfill should decide on the landfill zoning. Because
the decision to site a landfill happens once every
20 years, however, it was argued that a regional landfill
commission may be too complex of an entity for such an
infrequent decision. This is the reason the bill had a
board at the state level made up of scientists and
politically accountable members.

The commission was informed that the only reason
Grand Forks has a landfil is because of its
extraterritorial zoning authority. The commission was
informed that there is not a township that would have a
landfill because of the "not in my backyard" attitude. If a
township can veto a good plan that is scientifically sound
and addresses all of the concerns of the people living
around the landfill, the city will have to place the landfill
in a populated area within the city's zoning jurisdiction.
Because a landfill has to go somewhere, science should
determine its location, and there should be reasonable
accommodations to address impacts.

The commission was informed that the State
Department of Health has the knowledge to site landfills,
but siting landfills may create a conflict of interest. The
conflict would be because the State Department of
Health is the regulator of landfills and if the department
sited landfills, the department would be a proponent of
the site and a regulator of the permit. However, this
conflict could be addressed by having a logical barrier
between the two functions.

Commission discussion included a concern with
being proactive in the siting of landfills. The time it takes
to site a landfill, using the contentious Grand Forks
experience, is 15 years to 20 years. Because of this,
work needs to be done well in advance of the need for
the landfill. In addition, being proactive can lower the
cost of mitigation measures because development can
be limited around future landfill sites.

In the review of statewide siting, the commission
received testimony on regional sitihng as a more
appropriate level of siting. The commission was
informed that the siting of landfills appears to be a
regional issue. Regionalization would have the entire
group that uses the landfill be involved in the siting of the
landfill. This would be advantageous because one
political subdivision or group could not arbitrarily stop a
landfill. The commission was informed that the closest
neighbor will most likely not want the landfill even though
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a well-run landfill is as good a neighbor as most land
uses. Commission discussion included that landfills are
not dumps and are not always bad neighbors. Landfills
can be good neighbors, especially for industrial
concerns, for example, Cargill in Fargo.

Recycling

The commission was informed that it is important to
extend the life of landfills. Many states do not allow yard
waste in landfills and some states place limits on
cardboard in landfills and these changes might extend
the life of a landfill for a significant time. It was argued
that these prohibitions could be adopted in this state. In
this state, the Legislative Assembly has prohibited
appliances, oil, and batteries in landfills. There are
markets for cardboard, and landfills have the capabilities
to manage yard waste for compost. However, cardboard
is a commodity, and the volatility of the market in
cardboard can affect all businesses that recycle
cardboard.

The commission was informed that the State
Department of Health has no enticements or authority to
promote recycling. Although there have been conditions
on permits, there is nothing in state law that provides
authority. The State Department of Health does not
have any direct funding for recycling education or
employees dedicated to promoting recycling. However,
employees do provide presentations at events, and the
department does have pamphlets.

The commission was informed that there is more
recycling in the eastern part of the state partly because
there are more recyclers in the eastern part of the state,
e.g., there is a glass recycler in Fargo.

Commission discussion included that there are two
costs in placing waste in a landfill. There is the cost of
hauling the waste and the cost of properly disposing of
the waste. A volume fee could reduce the use of
landfills.  Typically haulers charge on tonnage and
landfills charge on space. Glass weighs a lot but does
not take up much space, while cardboard does not
weigh much but takes up a lot of space. Minot once had
a yardage fee, but it is difficult to charge on volume
because reporting to governmental entities is required by
the ton.

In Bismarck, there has not been a big push to recycle
glass because there is not enough quantity to use in

roads. Bismarck has investigated using glass for
decorative purposes, e.g., glass can be used for
landscaping.

The commission was informed that recycled goods
are sold by the load. Bismarck does not have to store
loads because there are two vendors that take loads
from Bismarck. Bismarck does more manual labor on
the recycled goods than other suppliers so it is not
difficult to contract with vendors. Bismarck has not
worked with communities on the travel route to fill loads
because Bismarck has enough recycled goods to fill
loads. Bismarck has worked with small communities in
bringing recyclables from the small communities to
Bismarck.

Commission discussion included that there needs to
be regional solutions for recycling. Small operators can



be driven out of business due to the volatility of the
recycled products market. There needs to be a
recognized savings for the entire community.

Methane Processing

Landfill gas typically contains 45 percent to
60 percent methane with the majority of the remainder
being carbon dioxide. Methane is natural gas. Landfill
gas is the single largest source of manmade methane
emissions in the United States, contributing to almost
40 percent of methane emissions each year. Methane is
25 times more problematic than carbon dioxide with
respect to climate change.

The commission was informed that the methane
processing at the Fargo landfill has brought in money for
other waste reduction and recycling efforts in Fargo.
The landfill gas is sold to Cargill for thermal processes,
used in the transfer station boilers for heating, and used
for the generation of electricity. The methane
processing solved an odor problem, and the Fargo
landfill uses sewage sludge in addition to landfill waste
to produce methane.

New Solid Waste Sciences

The commission received testimony on municipal
solid waste disposal and an overview of emerging
technologies. The commission was informed that
current solid waste management practices include
landfills, incineration, composting, and recycling.

There are four categories of new technologies,
including thermal conversion, digestion, hydrolysis, and
fiber recovery. The thermal conversion process includes
gasification, pyrolysis, and plasma arc. Digestion is the
reduction of solid waste materials through decomposition
by microbes, accompanied by the evolution of liquids to
gases. Digestion may occur anaerobically or
aerobically. Hydrolysis is the conversion of the cellulosic
fraction of municipal solid waste to ethanol or other
chemicals. The creation of ethanol out of cellulosic
waste may become economical in this state. Fiber
recovery is the mechanical recovery of fiber used in
papermaking. The life of a landfill may be extended
through  recycling, composting, and leachate
recirculation, alternative daily cover, shredding, and
compacting.

Conclusion
The commission makes no recommendation as a
result of its study.

PUBLIC IMPROVEMENT PROJECT
THRESHOLD FOR BIDDING AND

PROFESSIONAL DESIGN

Section 1 of Senate Bill No. 2401 (2009) directed the
Legislative Management to study public improvement
and capital construction bid requirements, plans and
specifications, and the employment of architects and
engineers. Senate Bill No. 2401, as introduced, would
have increased the threshold from $100,000 to $200,000
for:
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1. Public improvement contracts open to bidding
and advertisements for bids.

2. Public improvement contracts that require an
architect or engineer to provide plans and
specifications.

3. Public improvement contracts that require a
performance bond.

Historically, the threshold was $50,000 in 1995 and
was increased to $100,000 in 1997. From information
provided by surety companies, the thresholds for
bonding, which generally track the same thresholds of
the study, range from $0 to $200,000. The great
majority range from $25,000 to $100,000. The reasons
for each threshold may be different, and each threshold
does not necessarily have to be based on a dollar
amount.

Statutory Provisions

Senate Bill No. 2401 (2009), as introduced,
addressed sections of the North Dakota Century Code
relating to when a public entity must retain a design
professional and to bidding threshold limits for public
improvement projects.

Section 18-12-04 requires all plans and specifications
for school construction in excess of $100,000 to be
prepared and supervised by an architect or engineer
registered in this state.

Section 43-19.1-28 requires the state and political
subdivisions to use a professional engineer for the
construction of public works that exceed $100,000
involving the practice of professional engineering.

Section 48-01.2-02 requires the governing body of a
state entity or political subdivision to procure plans,
drawings, and specifications for a public improvement in
excess of $100,000 from an architect or engineer except
in certain limited circumstances.

Section 48-01.2-01 defines public improvement as
any improvement undertaken by a governing body of a
state entity or a political subdivision for the good of the
public and which is paid for with public funds and
constructed on public land or within a public building and
includes an improvement on public or nonpublic land if
any portion of the construction phase of the project is
paid for with public funds. "Public improvement" does
not include county road construction and maintenance, a
state highway, or a Public Service Commission project
governed by Title 11 relating to counties, Title 24 relating
to highways, or Title 38 relating to mining and gas or oil
production. "Construction" or "constructed" means the
process of building, altering, repairing, improving, or
demolishing any public structure or building or other
improvement to any public property, not including the
routine operation or maintenance of existing facilities,
structures, buildings, or real property or demolition
projects costing not more than $100,000.

Section 48-01.2-06 requires multiple prime bids for
the general, electrical, and mechanical portions of a
public improvement project if the combination of
contracts is in excess of $100,000. The section allows a
multiple prime bid to be included within another prime
contract if not more than $25,000. The section allows a
governing body of a state entity or political subdivision to



accept the submission of a single prime bid if the bid is
lower than the combined total of the lowest responsible
multiple bids for the project.

Section 48-01.2-10 requires a governing body of the
state entity or political subdivision to require a contractor
to provide a bond for a public improvement in excess of
$100,000. The bond must be equal to at least the price
stated in the contract for the performance of all terms,
conditions, and provisions of the contract and to pay all
bills and claims on account of labor performed and
supplies and material furnished in the performance of
the contract.

History

Public improvement contracts were studied during
the 2005-06 interim by the Legislative Management's
Industry, Business, and Labor Committee. As part of
that study the committee received testimony from
representatives of a construction industry working group.
This group--called the Construction Leaders Coalition--
has continued to meet since that time and is meeting on
the issues contained in this study. As a result of
recommendations of the coalition, the Industry,
Business, and Labor Committee recommended a bill that
was approved during the 2007 legislative session.
House Bill No. 1033 (2007) consolidated and clarified
the laws on bidding and public improvement contracts
and allowed state and local governments to use the
construction management delivery method.

Testimony and Discussion
Public Bidding

It was argued that more projects should be able to be
completed with a request for proposal. Although the
request for proposal process allows the preselection of
qualified bidders and more flexibility, the request for
proposal process may benefit local or favorite
contractors. However, it was argued that the possibility
of favoritism in the request for proposal system is not
that great in a larger community because of the
adequate number of qualified contractors.

Commission discussion included that one of the
reasons for public bidding is to avoid corruption and the
appearance of impropriety. Public bidding is used so
that there is a prudent use of tax dollars. In the private
sector, the owner is spending the owner's money. In the
public sector, the governing body is spending the
public's money. Sometimes government entities want to
choose the contractor with whom they have experience
and not have public bidding, but that should not be
allowed in the public sector. The main reason for
professional design services is for safe public buildings.
In private construction, building codes govern the
construction and these codes are less restrictive than
what is addressed in public projects, which want a high
level of addressing health, safety, and welfare.

Commission discussion included that certain
members did not like the perception of the private sector
building to the minimum standard and the public sector
building to the maximum standard.
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Bonds

The commission received testimony on bonds used
in construction. The commission was informed that
there are three types of construction bonds:

1. Bid bonds.
2. Performance bonds.
3. Payment bonds.

The commission was informed that bonds are a form
of consumer protection, and only five states have a
threshold higher than $100,000. The commission was
informed that since 2006 there has been an increased
failure rate of 20 percent for contractors. Also, there has
been a 5- to 10-fold increase in contractors that want to
bid on public contracts and bonding prequalifies
contractors for government contracts.

The commission focused on the bid bond. A bid
bond is the surety saying the individual is prequalified to
get a performance and payment bond. The bid bond is a
first step to issuing a performance bond. Bid bonds are
relatively inexpensive to contractors--$50 to $100.
Surety companies look at the financials, ability, and
experience of the contractor before issuing a bond. The
commission was informed that a bid bond encourages
serious bids and is good for large projects. The bid bond
removes the fly-by-night contractors.

The commission was informed that contractors are
reviewed for every bond, and the surety company looks
at the capacity of the contractor. It is in the best interest
of the surety to have contractors grow and not pay
claims on bonds. The decision to issue a bond is not
based on hard and fast rules but on the relationship
between the surety company and the contractor. It was
argued that if a bond is issued, it is proof of a

responsible  bidder. Bonds are protection to
subcontractors, laborers, material suppliers, and
taxpayers.

The commission was informed that although the
thresholds for bidding and bonding are the same,
bidding and bonding are two different things. The bid
threshold could be changed without changing the bond
threshold.

Design/Build Delivery Method

The commission reviewed three project delivery

methods:
1. Design/bid/build.
2. Construction management.
3. Design/build.

The commission focused on the design/build method.
The design/build method is a new method that is not
used in this state but is being studied by the industry.
North Dakota is the only state that does not allow the
use of design/build and other states are not uniform in
the requirements to use design/build for certain projects.
Other states vary widely in the scope of projects that are
allowed to use the design/build method. However, there
are two pilot projects using design/build with the
Department of Transportation. One of the projects is for
a box culvert and one is for a signal light. The
department will compare the use of the design/build
method with similar projects previously completed with
the design/bid/build method. The pilot projects are a box



culvert and a signal light because there can be near
identical projects run through both methods. The pilot
projects will not measure savings as much as be an
evaluation of the process. The department is trying to
find the right projects that are similar in nature. There
most likely will be a comparison of methods for the box
culvert by the 2011 legislative session.

In-House Engineer for City
or County for Storage Building Bill Draft

It was argued that Section 48-01.2-02 should be
amended to allow an engineer employed by a city or
county to prepare the plans for a building in use or to be
used by the city or county for the storage or housing of
road materials or machinery, equipment, or tools. The
commission was informed that most county engineers
are civil engineers. A civil engineer must pass a series
of tests and those tests should qualify the engineer to
build a storage building. The commission was informed
that the change was intended to include an employee
engineer and not a consultant. The language was
duplicative of language in the law relating to the
Department of Transportation.

Commission discussion included that a local lumber
company had made three very similar garages in the
area for private entities but could not build the garage for
the city because of design requirements. The public
bidding and design service requirements would have
added 24 percent to the cost of a garage. This is a
significant amount of money for small communities with
small budgets. Commission discussion included similar
events in other communities. In one community the
community raised money for a metal building, but the
law required an architect and a plan. The metal building
company did not qualify to make the plan.

The commission considered a bill draft that would
have allowed a city or county to use a staff engineer for
certain storage buildings.

Testimony in support of the bill draft pointed out that
the bill draft would have allowed engineers of cities and
counties to do what is done by the Department of
Transportation. Under the bill draft, a city or county
could still have hired a design professional if advisable.
The commission was informed that most of the buildings
that are used as storage buildings are preengineered
buildings, and only 10 counties would be able to use the
bill draft because of having a staff engineer. The
number of cities would be quite low as well.

The commission was informed preengineered
buildings raise an interesting issue because an engineer
is not needed for the structure but is needed for the
subgrade requirements, so preengineered buildings
should be included within the requirement of a design
professional.

The commission was informed that the provision of
law was created when the Department of Transportation
did not have any architects, and an architect was
required for storage buildings. The commission was
informed that there is no need for the exception for the
Department of Transportation or this bill draft because
the law allows for an engineer to make the plans,
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drawings, and specifications, and this engineer does not
have to be a private engineer.

Commission consensus was that the bill draft merely
allowed what already can be done.

Duration and Amount of
Advertisement for Public Improvement
Construction Bids Bill Draft

It was argued Section 48-01.2-04 should be
amended to require the advertisement for bids through
publishing for two consecutive weeks, instead of three
consecutive weeks, if the first publication is at least
15 days, instead of 21 days, before the date of the
opening of bids.

The commission considered a bill draft that would
have reduced the duration and amount of advertising for
public improvement construction bids. The bill draft
would have reduced the advertising for bids from three
weeks to two weeks and from 21 days before the
opening of bids to 15 days before opening.

Testimony in support of the bill draft pointed out that
other areas of law relating to the advertisement
requirements for counties are two weeks and 15 days.
These areas include road construction, county supplies,
and erection of county buildings. It was argued the
adoption of the bill draft promotes consistency. In
addition, due to the short construction season, a 21-day
delay can be longer due to meeting dates and can result
in a large portion of the construction season being
wasted on a rebid.

The commission considered applying the bill draft
only to rebids but was informed that may be confusing.

Testimony in opposition to the bill draft pointed out
that three weeks has worked well over time, and there is
no reason to change that time period. Three weeks
gives the public time to act and bidders time to get bid
information together. This is especially true when
specifications are not ready when an advertisement is
published. It was argued an extra seven days for a
$100,000 project is not that long a period of time, and a
summer construction project should be bid well in
advance of the construction season. The commission
was informed that it takes 21 days in most situations to
get a bid completed.

Commission discussion included that in one large city
contractors rely on the local builder's exchange for
projects on which to bid rather than the newspaper. The
commission was informed allowing publication in a
builder's exchange instead of in the newspaper would be
a good idea from a cost perspective. However,
advertisement gives notice to the public, and some
contractors would not hear of the bids if only published in
trade journals. In addition, there is a strong interest from
local newspapers to provide the information and receive
the income from the advertisements.

Commission discussion included a suggestion that
cities and counties be required to place bids on an
official website if the city or county has a website. The
commission was informed that there are online
resources and paper publications on a weekly basis that
act as a clearinghouse for bid requests so that small
contractors can be aware of what is available. The



commission was informed that the law requires that the
bid be published in a trade publication. The commission
received testimony in opposition to publication on the
city or county website. Adding a website publication
would be a problem because some cities have websites
that are not active. However, it was argued that it may
be a good idea for small cities to use the county website
because every county has an active website.

Public Improvement Construction
Threshold Bill Draft

It was argued that Section 48-01.2-02.1 should be
created to centralize the threshold, tie the bidding
threshold to the annual consumer price index for all
urban consumers, and be set at $135,000 as a base
amount. The commission was informed that the current
threshold of $100,000 is an arbitrary number. The
commission was informed that if the consumer price
index were applied to $100,000 in 1997, the amount
would be $133,698 today. The commission was
informed that other agencies track the consumer price
index. For example, the Department of Human Services
uses the consumer price index for reimbursement to
counties. The consumer price index is determined
monthly and annually and is available on the web.

Commission discussion included that if tying the
bidding threshold to the consumer price index is
adopted, a governing body should figure out the
consumer price index on a yearly basis and publish that
index so it is consistently applied.

The commission considered a bill draft that would
have increased the public improvement construction
threshold to $135,000 and provided for an adjustment on
an annual basis by the consumer price index for all
urban consumers. The United States Department of
Labor publishes the consumer price index, and the bill
draft placed the burden on the Office of Management
and Budget to publish the appropriate consumer price
index applied to the threshold. The Office of
Management and Budget does similar tracking and
publishing with travel and publication rates.

Testimony in support of the bill draft pointed out that
the bill draft would create a process for increasing the
threshold so that the threshold would not have to be
debated on a regular basis by the Legislative Assembly.
It was argued that the bill draft gives those affected by
the bill draft less to disagree about over time. Support
for the bill draft included starting with a threshold of
$100,000 increased by the consumer price index.

The commission was informed that the threshold
could go down if there is deflation, and the consumer
price index should adjust the threshold either way.

Testimony in opposition to the bill draft argued that
although the threshold needs to be adjusted from time to
time, the Legislative Assembly should make the change.
It was argued that the formula could be confusing. The
threshold is used by many units of government, and
indexing it to the consumer price index would create
confusing changes every vyear. Many units of
government rarely do construction, and a changing
threshold may be more confusing than a static number.
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It was argued that a static number would be easier to
use.

Commission discussion included that if the number is
tied to the consumer price index and there is a yearly
increase, an educated guess as to the threshold will be
easy to determine.

Commission discussion included the Legislative
Assembly always retains the authority to change the
amount, and the bill draft allows the change to occur if
everything is working well.

The commission received testimony in support of
amending Section 48-01.2-02 to separate thresholds for
bids from those for design professionals and to make the
latter dependent upon public health, safety, and welfare,
instead of solely a dollar amount. It was argued that
whether to have public bidding is based on economics
and fiduciary issues. This proposal would have required
a design professional if the cost of the public
improvement is estimated to cost in excess of $150,000
or if public safety requires, based upon the type of the
building and the size of the alteration. In short, the
proposal created a higher monetary threshold but
required a design professional at lesser dollar values if
other criteria apply. The commission was informed that
small changes may affect safety and costly changes, for
example, new carpet, do not affect safety.

The commission was informed that there may be
uniqgue examples where a design professional is
required under the proposal but is not needed, for
example, a sidewalk. The commission was informed
that the goal of the proposal was to keep it simple, but
exclusions may be necessary. It was argued there is
more danger in not having a design professional when
needed than having a design professional when not
needed. The danger in the former is a disaster, and the
danger in the latter is an additional cost.

Commission discussion included it is contradictory to
argue that the bidding threshold needs to be a fixed
dollar amount so it is simple, but a threshold for design
professionals which requires an understanding of the
State Building Code to apply is okay, even though
complex.

Testimony in opposition to the bill draft also argued
that advertising for bids is good government because it
informs the public and businesses of government action.
The commission was informed that there have been
recent projects at universities in which the projects were
manipulated to be below the threshold. It was argued
that increasing the threshold would make these
problems worse.

It was argued that the consumer price index will add
up quickly, like compounded interest, and the threshold
will get quite high over time. However, the commission
was informed that construction inflation has greatly
exceeded the consumer price index.

Commission discussion included that there have
been multiple extreme abuses of the bidding process. In
addition, there was lack of support for tying the threshold
to the consumer price index.

The commission received a revised bill draft that
retained the threshold at the present level of $100,000
but consolidated the threshold into one section of law.



Testimony in support of the revised bill draft pointed
out the bill draft is merely code revision with no
substantive change. The commission was informed that
the amendment should be modified to have two
sentences--one for the public improvement bid threshold
and one for the design professional threshold.

The commission received an amendment to the
legislative proposal tying the standard for using a design
professional to public health, safety, and welfare and not
purely economic reasons. In short, the legislative
proposal would require a design from a professional
when needed for public health, safety, and welfare, if
under the numerical $150,000 threshold. The
recommended amendment removed most of the
situations that require an architect or engineer and
added the situation of when there is new building
construction with an occupancy rating of 10 or more
persons. Other situations include projects that are
intended to serve as four or more properties, for
example, sewer projects and other infrastructure for the
community. It was argued that the amendment should
only be adopted if the threshold is raised.

The commission received testimony in support of the
proposal and amendments because there is a difference
between bid and design professional thresholds. There
was concern with the complexity of the proposal before
this amendment.

Testimony in opposition to the bill draft supported the
revision to retain the threshold at $100,000 and
centralize the threshold. The commission was informed
that raising the threshold would produce fewer bids and
would not be good public policy, especially due to recent
public improvement construction problems.

Commission discussion included support of the
proposal to create a different standard for the design
professional threshold, but it was argued that the ideas
need more time to develop and the ideas must be
clarified. It was argued that the threshold is good at this
time; however, to the contrary it was argued that there
should be an increase of the threshold to at least
$135,000.

Commission discussion included that there may be
changes to the threshold level and a split between bid
and design professional thresholds during the legislative
session. Commission discussion included that certain
members were not averse to raising the threshold, but
had not been convinced as to a certain amount.

Specifying Materials to Be Used
in Any Public Improvement Bill Draft

It was argued that Section 48-01.2-03 should be
amended to allow the specification of a brand in bidding
when remodeling or expanding an existing building
already containing the specified brand.

Commission discussion provided two examples of
allowing specified brands being an advantageous
choice. In one example, a city was building a new water
plant next to the old water plant and was retrofitting the
old plant. If there were two different systems, there
would need to be seven spare parts required for each
system. The cost of the seven parts was $200,000. It
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was argued that money could be saved if the systems
were the same.

The commission was informed of another example in
which a county had an issue with electronic door locks
that had to be removed and new ones installed because
of the inability of the locks to integrate with existing
software. The commission was informed that it would be
useful to be able to designate a type of trademarked
product so that the electronics in the product will speak
natively with existing products. However, if this were
allowed, there may be an incentive to lowball the first bid
to get subsequent bids.

It was argued there needs to be a few exceptions to
the prohibition on specifying brands and patented
articles, for example, fire systems, security systems, and
air-handlers, because continuity and compatibility are of
extreme importance for these types of items. It was also
argued that operator or user preference should be given
some weight. For example, the operators of road
graders prefer a steering wheel to a joystick, and the
preference of the operator needs to be addressed.

The commission considered a bill draft that would
allow the specifying of materials in the requesting bids if
remodeling or expanding an existing building.

Commission discussion included the bill draft
appeared to be overly specific as to a particular brand
and the bill draft related to remodeling or expanding an
existing building, and this may be too broad, when what
is desirable is compatibility. There was concern that
some vendors say their product is compatible when it is
not easily compatible. Commission discussion included
the standard of highest responsible bidder may allow for
choosing specific materials that are compatible.
Commission discussion included that allowing requests
for a trademarked product restricts innovation.
Commission discussion included that there was concern
that competitors be allowed to compete against a market
leader, for example, as IBM was to computers in the
early 1990s. It was argued that although the bill draft
created some room for abuses by government, it solved
some abuses by bidders. However, the bill draft allowed
local people to make the best decision for the
community. If there are abuses, the problem will be
quickly brought to the attention of the public. It was
argued that if a result is to reduce the number of keys
used in locks in a city, it would be valuable.

Testimony in support of the bill draft pointed out that
the bill draft allowed specificity, but did not require it, and
the bill draft balanced competition and efficiency.

Recommendations

The commission recommends Senate Bill No. 2026
to centralize the public improvement threshold and to
create separate sentences for the bid and design
professional thresholds.

The commission recommends Senate Bill No. 2027
to allow specifying materials in bids for a public
improvement.

CONCESSION BIDDING
Chapter 48-09 contains the bidding requirements for
concessions. Under Section 48-09-01, any state entity



or political subdivision may grant a concession for any
café, restaurant, or confectionary by leasing the
concession to the highest bidder or best bidder or both.

Section 48-09-01 also provides that the lease may be
for a reasonable rental per month for a period not to
exceed eight years. The state entity or political
subdivision may reject any and all bids for a concession.
There are two exceptions from the bidding process--any
North Dakota fair association or a board of county park
commissioners. These entities may grant a concession
without letting bids.

Under Section 48-09-02, when a concession is
deemed worth more than $500, the concession must be
advertised in a legal newspaper at or near the
concession. The advertisement must be once each
week for three consecutive weeks.

Under Section 48-09-03, the governing body of the
state or political subdivision entity may require a deposit
of security. All money received as security or for the
lease must be deposited in the general fund of the entity.

Testimony and Discussion

The commission received testimony on concession
bidding requirements. Representatives of park districts
supported raising the threshold to $25,000, the same as
for other park district contracts. It was argued that any
increase would be an improvement. In addition, it was
suggested that the advertisement should be for two
weeks instead of three weeks so that it would match the
advertising requirement for other park district contracts.
The commission was informed that most of the contracts
are seasonal, and if a contractor needs to be changed
mid-season, three weeks is too long. Another issue with
the statute is determining what is deemed to be $500. It
is unclear whether this is gross sales, commission,
contract price, or other value.

The commission was informed that most bids are for
separate concessions and not for all or groups of
concessions within a district because of different
seasons for different concessions. Many concessions
are open for a limited time for large events. Many
concessions do not receive multiple bids. For example,
the concessions for the golf course in Minot had only
one bid the last two times it advertised for bids.
Concessions are difficult to bid because there is not a
steady stream of revenue. The commission was
informed that in some park districts if the park district is
unable to receive a bid, the park district allows user
groups to run the concessions.

The commission received testimony on the Bismarck
Parks and Recreation District. In Bismarck the park
district calls for bids at various sites separately. The
district tried grouping the sites, but it was too difficult to
get vendors. At present, the district is fortunate to get
two bids for a site.

Commission discussion included that the threshold is
permissive, and a park district could ask for bidding if the
amount were less than the threshold.

Commission discussion included that whether the
advertising is for two weeks instead of three weeks is an
issue that may be contentious with the North Dakota
Newspaper Association. However, two weeks is
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consistent with the $25,000 bid threshold. It was argued
that in most cases, the vendor is contacted by the district
so there is no problem with a shorter advertisement time.

Commission discussion included that if the $25,000
were gross sales, then the term should be estimated
gross sales. Although concessions are weather-
dependent and sales change with the weather, the park
district has a rough idea of estimated gross sales. There
are current vendors that may do $120,000 of business
but only make a couple thousand dollars.

Threshold and Advertisement for
Concessions Bidding Bill Draft

The commission considered a bill draft that raised the
threshold for concessions bidding to be advertised and
bid from $500 to $25,000. The bill draft defined the
$25,000 amount in terms of estimated gross sales. The
bill draft would have reduced the advertising from one
time per week for three weeks to one time per week for
two weeks. The term highest or best bidder was
changed to highest responsible bidder to be consistent
with previous changes in the law relating to public
improvements.

Commission discussion included that a jump in the
threshold from $500 to $25,000 is a large step.
However, most of those concessions are from Memorial
Day to Labor Day, and the $25,000 reflects $800 per
week. As such, commission discussion included that the
amount of increase was fair.

The commission was informed that the phrase "is
deemed worth more than $500" is confusing. It is
unclear whether this means the net or gross, and the
issue needs to be addressed. Commission discussion
included that the previous threshold of $500 could have
been interpreted to being $500 in profit. A business can
do $50,000 or more of business without $500 profit.

Commission discussion included that the change in
value of the threshold is the most important issue in the
bill draft. The change from three weeks to two weeks is
for consistency with the supplies bidding statute. The
commission was informed that the only other statute that
requires three weeks is the public improvement statute.

Testimony in opposition to the bill draft noted that the
bill draft may prohibit competition by not allowing
someone who wants to start a concessions business
from being able to enter the market. It was argued that
three weeks is a good length of time because it allows
the public and concessionaires time to react. It was
argued that an increase to $25,000 is too much and a
lower threshold, e.g., $5,000, may be reasonable. To
clarify the statute, the commission was informed that the
phrase "in a legal newspaper published in the city at or
near where the concession is located" should be
changed to parrot the language used elsewhere in the
law of "official newspaper of the political subdivision in
which the public improvement is or will be located."”

Commission discussion included the suspicion that
many small towns do not bid concessions and violate the
law. It was argued that the threshold should be set high
to address only large profitable concessions.

The commission was informed that the law does not
require the concessionaire to have open books;



however, a prudent political subdivision would require
gross sales information. The $25,000 is based on an
estimate at the time of letting the bid by the political
subdivision and not on actual sales after the bid.

The commission was informed that part of the
agreement in Bismarck with a vendor requires that the
books are open to determine gross sales. Bismarck is
paid on a commission based on gross sales and
requires the gross sales to be provided to the park
board. The park board provides a history of gross sales
to potential bidders.

Commission discussion included that because the
concession may be for a period not to exceed eight
years, the $25,000 threshold should have a time
element, for example, annually. The commission was
informed that it appears that the $500 threshold is
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annual but is unclear because the word "annually" is not
used. The commission amended the bill draft to add the
term annually.

Commission discussion included that exceeding the
$25,000 threshold in any one of the eight years should
cause the concession to rebid. However, sometimes a
one-time community event, for example, a centennial,
may increase sales in one year, and if a reevaluation
were required, the rebidding would be burdensome.

Recommendation
The commission recommends Senate Bill No. 2025
to raise the bid threshold for concession bidding to
annual estimated gross sales of $25,000.



AGRICULTURE COMMITTEE

The Agriculture Committee was assigned three
studies. House Concurrent Resolution No. 3001 (2009)
directed a study of North Dakota Century Code provisions
that relate to agriculture for the purposes of eliminating
provisions that are irrelevant or duplicative, clarifying
provisions that are inconsistent or unclear in their intent
and direction, and rearranging provisions in a logical
order. Section 3 of House Bill No. 1322 (2009) directed a
study of issues related to the development of livestock
feeding facilities and the use of byproducts from biofuels
production as a feedstock. House Concurrent Resolution
No. 3048 (2009) directed a study of the bonding
requirements placed on grain warehouses and buyers,
including ethanol plants and grain processors, and ways
to further reduce the financial risk of participants in the
sale, purchase, handling, and processing of grain,
including the sale of grain to ethanol plants and
processors, the payment for grain by such entities, and
whether there exists a need for new or increased bonding
and indemnification options to reduce financial risk. The
committee also was directed to receive a report from the
State Board of Agricultural Research and Education
regarding its annual evaluation of research activities and
expenditures and a report from the Advisory Committee
on Sustainable Agriculture regarding the status of the
committee's activities.

Committee members were Representatives Phillip
Mueller (Chairman), Mike Brandenburg, Mary Ekstrom,
Rod Froelich, Curt Hofstad, Richard Holman, Dennis
Johnson, Keith Kempenich, Joyce M. Kingsbury, Shirley
Meyer, Gerry Uglem, Benjamin A. Vig, and John D. Wall
and Senators Arthur H. Behm, Bill Bowman, Tim Flakoll,
Terryl L. Jacobs, Curtis Olafson, Terry M. Wanzek, and
John Warner. Senator Aaron Krauter was a member of
the committee until his resignation from the Legislative
Assembly in September 2009.

The committee submitted this report to the Legislative
Management at the biennial meeting of the Legislative
Management in November 2010. The Legislative
Management accepted the report for submission to the
62" Legislative Assembly.

NORTH DAKOTA CENTURY CODE
PROVISIONS RELATING TO AGRICULTURE
Objectives and Scope of Committee's Efforts

The North Dakota Century Code contains more than
90 chapters that pertain to agriculture. Many of the
sections within those chapters contain material that is
irrelevant, duplicative, inconsistent, illogically arranged, or
otherwise unclear in their intent and direction. Ultimately,
neither the agencies charged with administering the laws
nor the members of the public to whom the laws apply
have due notice of the requirements and expectations
placed upon them. Against this backdrop, in 2007 the
Legislative Assembly called for a detailed examination of
the state's agriculture laws, with the ultimate goal being to
clean up, clarify, and consolidate the multitude of statutory
directives within that topic area.
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When the 2007-08 interim Agriculture Committee
began its work, it determined that the nature and extent of
the rewrite made amending current sections of the North
Dakota Century Code virtually impossible. It therefore
directed that the rewrite create a new title that could
accommodate the vast array of agricultural subjects and
concepts in an organized and comprehensible fashion.
The 2007-08 interim Agriculture Committee focused its
efforts on the state's noxious weed laws and the laws
pertaining to the 12 agricultural commodity boards and
commissions.

When the 2009-10 interim Agriculture Committee was
formed, it included 11 of the 15 members who had
participated in the first phase of the rewrite. With this
level of experience, the committee members elected to
approach the second phase of the rewrite in much the
same way as they had the first. Their goal was not to
change policies that had been put in place by previous
legislative assemblies but rather to craft a bill that would
clearly indicate rights, duties, obligations, and
consequences and one that would accurately reflect the
manner in which business was conducted. The
committee opted to focus its efforts on a rewrite of the
state's seed laws.

Omitted Provisions

During the study, the committee determined that a
number of North Dakota Century Code sections were
unnecessary or duplicative of other provisions. The
committee consequently directed that those sections be
omitted from the proposed new title. The following table
lists the sections repealed by omission and the reason for
that action:

Subject - Section Rationale for Omission

Seed Laws

4-09-03.1 Repealed in 2005
4-09-05 Unnecessary
4-09-05.1 Unnecessary
4-09-06.1 Unnecessary
4-09-10.1 Repealed in 2005
4-09-13.1 Expired in 2001
4-09-14.3 Repealed in 2005

Inspections and Grading of
Agricultural Commodities

4-09.1-01 Duplicative
4-09.1-03 Duplicative
4-09.1-04 Unnecessary
4-09.1-05 Duplicative
4-09.1-06 Unnecessary

Regulation of Wholesale
Potato Dealers

4-11-05 Repealed in 2003
4-11-10 Repealed in 2007
4-11-19 Unnecessary
4-11-24 Unnecessary
Seed Sales Regulations

4-25-01 Duplicative
4-25-02 Unworkable
4-25-03 Unnecessary
4-25-05 Repealed in 1979

Seeds and Crops Inspection
and Analysis

4-42-01 Duplicative
4-42-02 Unnecessary
4-42-04 Unnecessary




Subject - Section Rationale for Omission 4-09-17 4.1-53-45
4-42-05 Duplicative 4-09-17.1 4.1-53-48
4-42-06 Duplicative 4-09-18 4.1-53-42
4-42-08 Unnecessary 4-09-19 4.1-53-10
4-42-09 Duplicative 4-09-20 4.1-53-10
4-42-10 Duplicative 4.1-53-62
4-42-11 Duplicative 4-09-20.1 4.1-53-59
4-09-20.2 4.1-54-01
4.1-54-02
Cross-Reference Table - Seed Laws 4.1-54-03
The following table sets forth current North Dakota 4.1-54-04
Century Code sections and their proposed placement in 4.1-54-05
itle 4.1: 4-09-22 4.1-53-56
Title 4.1 4-09-23 4.1-53-55
Current Section Proposed Section 4-09-24 4.1-53-57
4-09-01 4.1-53-01 4-09-25 4.1-53-60
4-09-02 41-53-02 4-09.1-02 4.1-53-11
41-53-08 4-11-01 4.1-57-01
41-53-10 4-11-02 4.1-57-02
41-53-11 4-11-03 4.1-57-03
4-09-02.1 New section to Chapter 11-08 iﬂgi 1 212;82
New section to Chapter 40-05 4-11-06' 4'1-57-06
New section to Chapter 58-03 :
4-09-03 4.1-53-04 4-11-07 4.1-57-07
4.1-53-05 4-11-08 4.1-57-08
4.1-53-06 4-11-09 4.1-57-09
4.1-53-07 4-11-11 4.1-57-13
4.1-53-08 4-11-12 4.1-57-10
4.1-53-09 4-11-13 4.1-57-11
4.1-53-11 i-ﬁ-ig 312?13
2:83:82 ii:gg:gg 4-11-15.1 4.1-57-14
4.1-53-54 4-11-15.2 4.1-57-15
4-09-07 4.1-53-58 4-11-16 4.1-57-16
4-09-08 4.1-53-11 4-11-17 4.1-57-17
4-09-09 41-53-11 4-11-18 4.1-57-18
4-09-10 4.1-53-12 4-11-20 4.1-57-19
41-53-13 4-11-21 4.1-57-20
41-53-14 4-11-22 4.1-57-21
41-53-15 4-11-23 4.1-57-22
41-53-16 4-25-04 4.1-53-41
41-53-17 4-42-03 4.1-53-49
41-53-18 4-42-07 4.1-53-50
4.1-53-19 ]
4-09-11 4.1-53-21 Cross-Reference Table for Proposed Sections -
4.1-53-22 Seed Laws
ﬁgggi The following table sets forth the sections in the
4.1-53-25 proposed Title 4.1 and the Title 4 sections from which
4.1-53-26 they were derived:
4.1-53-27 _ _
4-09-11.1 4.1-53-28 Proposed Section Current Section
4.1-53-29 4.1-53-01 2-09-01
4.1-53-30 4.1-53-02 4-09-02
4.1-53-31 4.1-53-03 4-09-04
4-09-11.2 4.1-53-32 4.1-53-04 4-09-03
4.1-53-33 4.1-53-05 4-09-03
4.1-53-34 4.1-53-06 4-09-03
4.1-53-35 4.1-53-07 4-09-03
4.1-53-36 4.1-53-08 4-09-02
4-09-12 4.1-53-39 4-09-03
4-09-13 4.1-53-37 4.1-53-09 4-09-03
4-09-14 4.1-53-40 4.1-53-10 4-09-02
4.1-53-51 4-09-06
4.1-53-52 4-09-19
4.1-53-53 4-09-20
4-09-14.1 4.1-53-38 4.1-53-11 4-09-02
4-09-14.2 4.1-53-38 4-09-03
4-09-14.4 4.1-53-38 4-09-08
4-09-15 4.1-53-53 4-09-09
4.1-53-57 4-09.1-02
4.1-53-61 4.1-53-12 4-09-10
4-09-16 4.1-53-42 4.1-53-13 4-09-10
4.1-53-43 4.1-53-14 4-09-10
4.1-53-44 4.1-53-15 4-09-10
4.1-53-46 4.1-53-16 4-09-10
4.1-53-47 4.1-53-17 4-09-10
4.1-53-18 4-09-10
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Proposed Section

Current Section

4.1-53-19
4.1-53-20
4.1-53-21
4.1-53-22
4.1-53-23
4.1-53-24
4.1-53-25
4.1-53-26
4.1-53-27
4.1-53-28
4.1-53-29
4.1-53-30
4.1-53-31
4.1-53-32
4.1-53-33
4.1-53-34
4.1-53-35
4.1-53-36
4.1-53-37
4.1-53-38

4.1-53-39
4.1-53-40
4.1-53-41
4.1-53-42

4.1-53-43
4.1-53-44
4.1-53-45
4.1-53-46
4.1-53-47
4.1-53-48
4.1-53-49
4.1-53-50
4.1-53-51
4.1-53-52
4.1-53-53

4.1-53-54
4.1-53-55
4.1-53-56
4.1-53-57

4.1-53-58
4.1-53-59
4.1-53-60
4.1-53-61
4.1-53-62
4.1-54-01
4.1-54-02
4.1-54-03
4.1-54-04
4.1-54-05
4.1-57-01
4.1-57-02
4.1-57-03
4.1-57-04
4.1-57-05
4.1-57-06
4.1-57-07
4.1-57-08
4.1-57-09
4.1-57-10
4.1-57-11
4.1-57-12
4.1-57-13
4.1-57-14
4.1-57-15
4.1-57-16
4.1-57-17
4.1-57-18
4.1-57-19
4.1-57-20
4.1-57-21
4.1-57-22

4-09-10

New section

4-09-11
4-09-11
4-09-11
4-09-11
4-09-11
4-09-11
4-09-11

4-09-11.1
4-09-11.1
4-09-11.1
4-09-11.1
4-09-11.2
4-09-11.2
4-09-11.2
4-09-11.2
4-09-11.2

4-09-13

4-09-14.1
4-09-14.2
4-09-14.4

4-09-12
4-09-14
4-25-04
4-09-16
4-09-18
4-09-16
4-09-16
4-09-17
4-09-16
4-09-16

4-09-17.1

4-42-03
4-42-07
4-09-14
4-09-14
4-09-14
4-09-15
4-09-06
4-09-23
4-09-22
4-09-15
4-09-24
4-09-07

4-09-20.1

4-09-25
4-09-15
4-09-20

4-09-20.2
4-09-20.2
4-09-20.2
4-09-20.2
4-09-20.2

4-11-01
4-11-02
4-11-03
4-11-04

4-11-04.1

4-11-06
4-11-07
4-11-08
4-11-09
4-11-12
4-11-13
4-11-14
4-11-15

4-11-15.1
4-11-15.2

4-11-16
4-11-17
4-11-18
4-11-20
4-11-21
4-11-22
4-11-23
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Recommendations

The committee recommends House Bill No. 1027 to
rewrite those portions of the North Dakota Century Code
that relate to the seed laws, including those that pertain
to the State Seed Department, the State Seed
Commission, and the Seed Commissioner.

The committee also recommends House Concurrent
Resolution No. 3001 directing the Legislative
Management to continue its study and rewrite of North
Dakota Century Code sections that pertain to agriculture.

DEVELOPMENT OF LIVESTOCK
FEEDING FACILITIES AND THE USE
OF BYPRODUCTS FROM BIOFUELS

PRODUCTION AS A FEEDSTOCK

Background

As this country continues to explore the possibilities
of increasing domestically produced, environmentally
friendly energy, North Dakota finds itself uniquely
situated. North Dakota has abundant supplies of coal,
oil, wind, and water. This particular combination of
resources places North Dakota at the forefront of
discussions pertaining to energy generation. In addition
to the more traditional methods of generating energy,
North Dakota also has ample opportunities to couple
energy creation with its agricultural sector and create
untold benefits through investment in energy-related
agricultural industries.

According to the International Energy Agency, by the
year 2030, 4 percent to 7 percent of all road fuel will be
biofuels. "Biofuels" is a cover term for a wide variety of
fuels that are in some fashion derived from biomass, i.e.,
living organisms or metabolic byproducts. In order to be
considered a biofuel, the end product must contain more
than 80 percent renewable materials.

In the United States, there are two commonly
recognized biofuels--ethanol and biodiesel. Ethanol is
an alcohol made by fermenting the sugar components of
plant materials. It is most commonly made from sugar or
starch crops. With the development of advanced
technology, cellulosic biomass, such as trees and
grasses, are also being used for ethanol production.
Although ethanol can be used as a vehicular fuel in its
pure form, it is generally combined with or added to
gasoline to increase octane and reduce carbon
emissions.  Biodiesel is made from vegetable oils,
animal fats, or recycled greases. It too can be used as a
fuel for vehicles in its pure form but is usually used as a
diesel additive to reduce levels of particulates, carbon
monoxide, and hydrocarbons.

Each biofuel production facility creates an
environmentally based energy source. Equally important
for North Dakota agriculture, each biofuel production
facility creates byproducts that can be used as
supplemental livestock feed. Many of the byproducts
are known to be high in protein and have both high fiber
content and high mineral levels.

The symbiotic relationship between biofuels
production and the livestock industry has been
recognized in this country and abroad. A great deal of
research is being undertaken to better understand the



value-added compounds that result from biofuels
production and the best ways of efficiently and
effectively incorporating them in the livestock production
process. The research includes economic analyses
regarding the performance of byproducts in animal feed
and environmental analyses regarding the impact of
biofuels and livestock production on the land and water.

North Dakota Superfeed Project

The Central Dakota Feeds Initiative was formed
around the premise that byproducts from agricultural
processing operations can be combined with select
commodity grains to form a "superfeed" for livestock.
Byproducts from such operations are still used sparingly,
in part because they are hard to handle, they have a
short shelf life, or their nutritional value is not widely
understood. When mixed together in the right
combination, however, the byproducts become a good
source of protein. In the right combination, research is
showing the byproducts can be formed into dense
pellets or cakes that are easy to ship, store, and feed.
The mixes are particularly well-suited to be used as cake
for range beef cows, creep feed for calves, a protein
source for growing bulls and lactating dairy cows, and as
starter rations for very young calves, goats, sheep, and
even swine.

The Central Dakota Feeds Initiative involves North
Dakota State University, the North Dakota Department of
Agriculture, the Carrington Economic Development
Corporation, Forward Devils Lake, Otter Tail Power
Company, Northern Plains Electric Cooperative, United
States Department of Agriculture Rural Development,
various commodity groups, and industry partners. To
date, the groups have worked collectively to quantify the
byproducts, identify byproduct combinations that work
from a variety of perspectives, determine the efficacy of
the superfeed, and evaluate market potential in terms of
local, domestic, and international markets. The groups
have also discussed the feasibility of specific sites and
particularly, whether existing sites could be reconfigured
or new sites would have to be constructed.

The Central Dakota Feeds Initiative hopes to have a
viable business plan in place by the end of 2010.

Conclusion

Because testimony indicated that the Central Dakota
Feeds Initiative was not yet at a developmental stage
that allowed it to seek assistance from the Legislative
Assembly, the committee supports and encourages this
effort. The committee also suggests that members of
the Legislative Assembly be kept apprised of progress
over the coming months.

As for studying the actual development of livestock
feeding facilities and the potential for utilizing byproducts
from biofuels production as a feedstock, the committee
realized that the issue is better-suited to an empirical
study involving economic and agricultural research.
Because such research was well beyond the scope of
the committee's time and abilities, the committee did not
pursue the broader issue and consequently makes no
recommendation regarding the study.
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BONDING REQUIREMENTS FOR
GRAIN WAREHOUSES AND BUYERS
Background

Public warehouses were first defined in 1891 Session
Laws Chapter 126 as all "buildings, elevators or
warehouses in this State, erected and operated . . . by
any person . . . for the purpose of buying, selling, storing,
shipping or handling grain for profit . . . ." That same
statute required the proprietor, lessee, or any manager
of a public warehouse to file a bond with the Railroad
Commissioners--the precursor to the North Dakota
Public Service Commission. The bond, which was to be
not less than $5,000 nor more than $75,000, was to be
conditioned upon the faithful performance of duty as
public warehousemen and upon compliance with the
laws of this state.

The statute set forth the requirements for warehouse
receipts, storage receipts, and basic provisions
governing insolvency. It further provided that anyone
who willfully neglected or refused to deliver the full
amount of grain or the grade and market value of grain
to which a person making proper demand was entitled
would be guilty of larceny. The crime of larceny, as well
as any other violation of the Act, which included cheating
and falsely weighing wheat or other agricultural
products, was deemed a misdemeanor. At the time, the
penalty for a misdemeanor was a fine of not less than
$200 nor more than $1,000 and, at the discretion of the
court, one year in the State Penitentiary.

The final section of the statute stated that "whereas,
an emergency exists in that there is at present no code
of intelligible warehouse laws upon the statute books of
North Dakota . . . this law shall be in force and effect
from and after its passage and approval." A similar
statute had been enacted by the Territorial Legislature
four years earlier. The bonding requirements were,
however, lower--not less than $2,000 nor more than
$50,000.

Today, the law requires public warehousemen to file
with the Public Service Commission a bond that is
conditioned for the faithful performance of duties and
compliance with the law and which is in a sum not less
than $5,000. That same language is applicable to grain
buyers. Section 60-02-01 defines a public warehouse as
"any elevator, mill, warehouse, subterminal, grain
warehouse, terminal warehouse, or other structure or
facility not licensed under the United States Warehouse
Act [7 U.S.C. 241-273] in which grain is received for
storing, buying, selling, shipping, or processing for
compensation." A public warehouseman is defined as
"the person operating a public warehouse that is located
or doing business within this state, whether or not such
owner or operator resides within this state."

Section 60-02.1-01 defines a facility, a facility-based
grain buyer, and a grain buyer as follows:

e Facilty means a structure in which grain

purchased by a grain buyer is received or held,;

e Facility-based grain buyer means a grain buyer
who operates a facility licensed under the United
States Warehouse Act [7 U.S.C. 241-273] where
grain is received; and



e Grain buyer means any person, other than a
public warehouseman as defined in
Chapter 60-02, who purchases or otherwise
merchandises grain for compensation.

Amount of Warehouse Bond Required

The Public Service Commission, by administrative
rule, provides that the amount of a warehouse bond is
determined by the total physical capacity identified by
the licensee. The bond ranges from $50,000 for a
physical capacity that does not exceed 100,000 bushels
to $250,000 for a physical capacity not exceeding
500,000 bushels. If there is capacity in excess of
500,000 bushels, the bond amount increases by $5,000
for each additional 25,000 bushels or fraction thereof.
Unless the Public Service Commission determines that
an increase is necessary to accomplish the purpose of
Chapter 60-02, the bond of a warehouseman may not
exceed $1.5 million.

Amount of Grain Buyer Bond Required

In the case of a grain buyer, the bond is determined
by the three-year rolling average of grain purchased
annually in this state by the grain buyer. If the grain
buyer purchases less than 100,000 bushels, the bond
amount is $50,000. For each additional 100,000 bushels
or fraction thereof, up to 1 million bushels, the bond is
raised by $20,000. For each additional 100,000 bushels
or fraction thereof, in excess of 1 million, the bond is
raised by an additional $5,000. If the grain buyer is a
new licensee, the first year's bond is based on the
projected purchase volume, and the second and third
years' bonds are based on the average actual volume
according to the stated schedule.

Unless the Public Service Commission determines
that an increase is necessary to accomplish the purpose
of Chapter 60-02.1, the bond of a facility-based grain
buyer may not exceed $1 million and the bond of a non-
facility-based grain buyer may not exceed $1.5 million.

Testimony

In recent years, commodity prices have risen
substantially, thereby significantly increasing the value of
the commodities being handled and stored. The
guestion before the committee was whether the current
warehouse and grain buyer bonds are sufficient to
mitigate the financial risk of those who participate in the
sale, purchase, handling, and processing of grain, and,
in particular, whether ethanol plants and processors
should be viewed in a separate risk category.

The committee was told that over the years there
have been very few grain elevator insolvencies in which
farmers lost money. Those that have occurred tended to
be processor-type operations.

The largest processor in North Dakota is an ethanol
facility with a licensed storage capacity of almost
10 million bushels and a bond in the maximum amount
of $1.5 million. That particular facility purchases
40 million bushels of corn a year. Even at a price of
$2.50 per bushel, it has $100 million in annual
purchases. Divided by 12 months, that amounts to
$8.3 million per month or $277,000 per day. While
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bonds are determined based on storage capacity,
facilities such as this one frequently do not have storage
capacity that reflects the amount of product at risk at any
given time.

The committee was told that North Dakota already
has higher bond requirements than many other states.
Raising those bond levels would still not come close to
covering the outstanding obligations incurred by many of
the licensees operating in this state. In fact, the
committee was told that increasing the bond levels
would not only increase the cost of doing business for
the licensees, the increased levels might very well cause
some to terminate their businesses. In determining risk,
bonding companies apply various stress tests and seek
collateralization that is sufficient to cover their risk in the
event of a facility's failure. Startup companies and even
mature companies that have undergone significant
upgrades and become highly leveraged in the process
may be unable to meet higher collateral requirements.

In addition, the committee was told that bonds should
not be confused with insurance. A standard insurance
policy involves two parties--the insurance company and
the insured. Losses are expected and premiums are set
to actuarially reflect those losses. That is why the
automobile insurance premium for a 20-year-old driver
tends to be significantly higher than that for a
50-year-old driver.

Bonds, on the other hand, reflect a three-party
relationship--the surety company, the elevator, and the
Public Service Commission in its capacity as the
representative of the elevator's customers. While the
theory behind bonding is that the level of the bond
should be high enough to ensure there will be no losses,
the reality is that the accepted premium levels are
geared more toward covering the underwriting costs, i.e.,
administrative  costs, reinsurance costs, agency
commissions, etc. The committee was told of one
elevator that spends $75,000 for its property and
casualty insurance each year and $2,800 for its bond.
Another spends $280,000 for its property and casualty
insurance and $6,000 for its bond.

In 2008 the Public Service Commission convened a
working group of agricultural industry stakeholders and
charged them with examining the manner in which the
state currently licenses grain warehouses and facility-
based grain buyers, as well as the level of protection
provided to agricultural producers. In discussing these
issues, the group identified the following eight possible
options for consideration:

1. Retain, unchanged, the current system of
bonding grain warehouses and facility-based
grain buyers;

2. Establish separate licensing and bonding
requirements for processors;

3. Base the bond level on volume handled rather
than storage capacity;

4. Require licensees to file financial statements
with the Public Service Commission and require
that those statements be audited;

5. Replace the current bonding system with a
broader indemnity pool;



6. Expand the pool of assets available in an
insolvency to include oil, meal, and other
products, rather than limiting the assets just to
grain;

7. Require that the Bank of North Dakota function
as a bonder of last resort for companies that are
not able to obtain their bonds elsewhere; or

8. Expand the concept of private sector receivables
insurance to grain warehouses and facility-based
grain buyers.

The working group found that while each option had
its proponents and opponents, no option had achieved a
clear consensus.

Conclusion

The committee recognized that the Public Service
Commission has the regulatory ability to adjust bonding
levels and that as an agency the Public Service
Commission has the statutory authority to introduce
legislation in pursuit of any one or a combination of the
options listed above. The committee also recognized
that the Public Service Commission was putting forth a
full-faith effort to explore the various options and

a7

attendant consequences with those agricultural industry
representatives who have the greatest stake in the
matter. The committee saw no role for itself at the
current time and therefore makes no recommendation
regarding its study.

MISCELLANEOUS

The committee received a report from the State
Board of Agricultural Research and Education. In
accordance with Section 4-05.1-19, the board examined
adverse economic impacts on crops and livestock,
developed ongoing strategies for the provision of
research solutions and resources to negate such
adverse economic impacts, and developed ongoing
strategies for the dissemination of research information
through the North Dakota State University Extension
Service. The board also established the 2011 priorities
for both the Agricultural Experiment Station and the
Extension Service.

In accordance with Section 4-01-24, the committee
also received a report from the Advisory Committee on
Sustainable Agriculture regarding its activities.



BUDGET SECTION

The Legislative Management's Budget Section is
referred to in various sections of the North Dakota
Century Code and the Session Laws of North Dakota.
Although there are statutory references to the Budget
Section, it is not created by statute. The Budget Section
is an interim committee appointed by the Legislative
Management. By tradition, the membership of the Budget
Section consists of the members of the Senate and
House Appropriations Committees, the majority and
minority leaders and their assistants, and the Speaker of
the House.

Budget Section members were Senators Ray
Holmberg (Chairman), Bill Bowman, Randel Christmann,
Tom Fischer, Tony S. Grindberg, Ralph L. Kilzer,
Karen K. Krebsbach, Elroy N. Lindaas, Tim Mathern,
Carolyn Nelson, David O'Connell, Larry J. Robinson, Tom
Seymour, Bob Stenehjem, Rich Wardner, and John
Warner and Representatives Larry Bellew, Rick Berg,
Merle Boucher, Al Carlson, Jeff Delzer, Mark A. Dosch,
Mary Ekstrom, Eliot Glassheim, Kathy Hawken, Lee
Kaldor, Keith Kempenich, James Kerzman, Matthew M.
Klein, Gary Kreidt, Joe Kroeber, Bob Martinson, Ralph
Metcalf, Shirley Meyer, David Monson, Jon Nelson,
Kenton Onstad, Chet Pollert, Bob Skarphol, Ken Svedjan,
Blair Thoreson, Don Vigesaa, Francis J. Wald, Alon C.
Wieland, and Clark Williams. Senator Aaron Krauter was
also a member of the Budget Section until his resignation
from the Legislative Assembly in September 2009.

The committee submitted this report to the Legislative
Management at the biennial meeting of the Legislative
Management in November 2010. The Legislative
Management accepted the report for submission to the
62" Legislative Assembly.

The following duties assigned to the Budget Section by
law were acted on during the 2009-10 interim:

1. Status of the State Board of Agricultural
Research and Education (Section
4-05.1-19(10)) - This section requires, within the
duties of the State Board of Agricultural Research
and Education, that a status report is to be
presented to the Budget Section.

2. Higher education campus improvements and
building construction (Section 15-10-12.1) -
This section requires the approval of the Budget
Section or the Legislative Assembly for the
construction of any building financed by
donations, gifts, grants, and bequests on land
under the control of the board. Campus
improvements and building maintenance of more
than $385,000 also require the approval of the
Budget Section or Legislative Assembly. Budget
Section approval can only be provided when the
Legislative Assembly is not in session, excluding
the six months prior to a regular legislative
session. The Budget Section approval regarding
the construction of buildings and campus
improvements must include a specific dollar limit
for each building, campus improvement, or
maintenance project. If a request is to be
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. Annual

considered by the Budget Section, the Legislative
Council must notify each member of the
Legislative Assembly and allow any member to
present testimony to the Budget Section
regarding the request. Campus improvements
and building maintenance of $385,000 or less and
the sale of real property received by gift or
bequest may be authorized by the State Board of
Higher Education.

. Sources of funds received for construction

projects of entities under the State Board of
Higher Education (Section 15-10-12.3) - This
section requires each institution under the State
Board of Higher Education undertaking a capital
construction project that was approved by the
Legislative Assembly and for which local funds
are to be used to present a biennial report to the
Budget Section detailing the source of all funds
used in the project.

. Designation of a center of excellence (Section

15-69-02) - This section provides that designation
of a center of excellence occurs upon State Board
of Higher Education, North Dakota Economic
Development Foundation, Emergency
Commission, and Budget Section approval of a
Centers of Excellence Commission funding award
recommendation.  In considering whether to
designate a center of excellence, the board, the
foundation, and the Budget Section may not
modify the commission recommendation, and the
Budget Section may not take action on a
commission funding award recommendation until
the Emergency Commission reviews the
commission recommendation and makes a
recommendation to the Budget Section (effective
July 1, 2005, through July 31, 2011).

. Annual audits from center of excellence-

awarded funds under Chapter 15-69 (Section
15-69-05) - This section requires that a center of
excellence that is awarded funds under
Chapter 15-69 provide an annual audit to the
Budget Section on the funds distributed to the
center until the completion of the commission's
postaward monitoring of the center (effective
July 1, 2005, through July 31, 2011).

. Game and Fish Department land acquisitions

(Section 20.1-02-05.1) - This section provides
that Budget Section approval is required for Game
and Fish Department land acquisitions of more
than 10 acres or $10,000.

audits of renaissance fund
organizations (Section 40-63-07(9)) - This
section requires the Department of Commerce
Division of Community Services to provide annual
reports to the Budget Section on the results of
audits of renaissance fund organizations.

. Report identifying every state agency that has

not submitted a claim for property belonging
to that agency (Section 47-30.1-24.1) - This



10.

11.

12.

13.

14.

section requires the commissioner of University

and School Lands to present a report to the

Budget Section identifying every state agency that

has not submitted a claim for unclaimed property

belonging to that agency within one year of
receipt of the certified mail notification.

Relinquishment of agency rights to recover

property (Section 47-30.1-24.1) - This section

provides that each state agency that does not
submit a claim for unclaimed property belonging
to that agency within one year of receipt of the
certified mail notification relinquishes its right to
recover the property upon approval of the Budget

Section.

Change or expand state building construction

projects (Section 48-01.2-25) - This section

provides that a state agency or institution may not
significantly change or expand a building
construction project approved by the Legislative

Assembly unless the change, expansion, or

additional expenditure is approved by the

Legislative Assembly or the Budget Section if the

Legislative Assembly is not in session.

Job insurance trust fund (Section 52-02-17) -

This section requires that Job Service North

Dakota report to the Legislative Council before

March 1 of each year the actual job insurance

trust fund balance and the targeted modified

average high-cost multiplier, as of December 31

of the previous year, and a projected trust fund

balance for the next three years. The Legislative

Management has assigned this responsibility to

the Budget Section.

Report on the number of employees receiving

bonuses above the 25 percent limitation

(Section 54-06-30 and Section 1 of 2009 House

Bill No. 1030) - This section provides agencies

may pay bonuses to not more than 25 percent of

the employees employed by the agency on July 1

of each state fiscal year. Human Resource

Management Services may approve the payment

of bonuses above the 25 percent limitation but is

required to report any exceptions granted under
this subsection to the Budget Section (effective

August 1, 2009).

Irregularities in the fiscal practices of the state

(Section 54-14-03.1) - This section requires the

Office of the Budget to submit a written report to

the Budget Section documenting:

a. Any irregularities in the fiscal practices of the
state.

b. Areas where more uniform and improved
fiscal procedures are desirable.

c. Any expenditures or governmental activities
contrary to law or legislative intent.

d. The use of state funds to provide bonuses,
cash incentive awards, or temporary salary
adjustments for state employees.

Acceptance and expenditure of more than

$50,000 of federal funds which were not

appropriated (Section 54-16-04.1).
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15.

16.

17.

a. Acceptance of federal funds - This section
provides that Budget Section approval is
required for any Emergency Commission
action authorizing a state officer to accept
more than $50,000 of federal funds which
were not appropriated and the Legislative
Assembly has not indicated an intent to reject
the money. Budget Section approval is not
required if the acceptance is necessary to
avoid an imminent threat to the safety of
people or property due to a natural disaster or
war crisis or to avoid an imminent financial
loss to the state.

b. Expenditure of federal funds - This section
provides that Budget Section approval is
required for any Emergency Commission
action authorizing a state officer to spend
more than $50,000 of federal funds which
were not appropriated and the Legislative
Assembly has not indicated an intent to reject
the money.

Acceptance and expenditure of more than

$50,000 of other funds which were not

appropriated (Section 54-16-04.2).

a. Acceptance of other funds - This section
provides that Budget Section approval is
required for any Emergency Commission
action authorizing a state officer to accept
more than $50,000 from gifts, grants,
donations, or other sources which were not
appropriated and the Legislative Assembly
has not indicated an intent to reject the money
or programs. Budget Section approval is not
required if the acceptance is necessary to
avoid an imminent threat to the safety of
people or property due to a natural disaster or
war crisis or to avoid an imminent financial
loss to the state.

b. Expenditure of other funds - This section
provides that Budget Section approval is
required for any Emergency Commission
action authorizing a state officer to spend
more than $50,000 from gifts, grants,
donations, or other sources which were not
appropriated and the Legislative Assembly
has not indicated an intent to reject the money
or programs.

Consider authorization of additional full-time

equivalent (FTE) positions (Section 54-16-04.3

and Section 2 of 2009 House Bill No. 1027) -

This section provides that on the advice of the

Office of Management and Budget and the

recommendation of the Emergency Commission

the Budget Section may approve the employment
by a state officer of FTE positions in addition to
those authorized by the Legislative Assembly

(effective July 1, 2009).

Transfers of spending authority from the state

contingencies appropriation exceeding

$50,000 (Section 54-16-09) - This section
provides that, subject to Budget Section approval,

the Emergency Commission may authorize a



18.

19.

20.

21.

22.

23.

24,

transfer of more than $50,000 from the state
contingencies line item to the appropriate line
item in the appropriation of the state officer who
requested the transfer. Budget Section approval
is not required if the transfer is necessary to avoid
an imminent threat to the safety of people or
property due to a natural disaster or war crisis or
to avoid an imminent financial loss to the state. A
total of $700,000 was provided for the 2009-11
biennium.

Capital improvements preliminary planning
revolving fund (Section 54-27-22) - This section
provides that before any funds can be distributed
from the preliminary planning revolving fund to a
state agency, institution, or department, the
Budget Section must approve the request
(approximately $150,000 is available for the
2009-11 biennium).

Tobacco settlement funds (Section
54-44-04(23)) - This section provides that the
director of the Office of Management and Budget
shall report to the Budget Section on the status of
tobacco settlement funds and related information.
Form of budget data (Section 54-44.1-07) - This
section requires the director of the budget to
prepare budget data in the form prescribed by the
Legislative Council and to present it to the
Legislative Assembly at a time and place set by
the Legislative Council. Drafts of proposed

general and special appropriations Acts
embodying the budget data and
recommendations of the  Governor for

appropriations for the next biennium and drafts of
such revenues and other Acts recommended by
the Governor for putting into effect the proposed
financial plan must be submitted to the Legislative
Council within seven days after the day of
adjournment of the organizational session. The
Budget Section was assigned this responsibility.
Report from the Information Technology
Department (Section 54-59-19) - This section
requires the Information Technology Department
to prepare and present an annual report to the
Information Technology Committee and to
present a summary of the report to the Budget
Section.

Status of the risk management workers'
compensation program (Section 65-04-03.1(5)) -
This section requires Workforce Safety and
Insurance and the Risk Management Division of
the Office of Management and Budget to
periodically report to the Budget Section on the
success of the risk management workers'
compensation program.

Report on the status of the metrology program
(Section 3 of 2009 House Bill No. 1008) - This
section requires the Public Service Commission
to report to the Budget Section during the
2009-10 interim on the status of the metrology
program (effective July 1, 2009).

Agriculture Commissioner request to lease
additional office space (Section 8 of 2009
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25.

26.

27.

28.

29.

House Bill No. 1009) - This section provides the
Agriculture Commissioner may, subject to Budget
Section approval, use funding to lease additional
office space for department purposes (effective
July 1, 2009).

Report regarding any transfers between line
items and between subdivisions in excess of
$50,000 (Section 7 of 2009 House Bill
No. 1012) - This section requires the Department
of Human Services to report to the Budget
Section after June 30, 2010, on any transfers in
excess of $50,000 made during the 2009-11
biennium between line items within each
subdivision and between subdivisions (effective
July 1, 2009).

Quarterly reports regarding the implementa-
tion of the comprehensive tobacco prevention
and control plan and outcomes achieved
(Section 38 of 2009 House Bill No. 1015) - This
section requires the Tobacco Prevention and
Control Executive Committee to report to the
Budget Section quarterly on the implementation of
the comprehensive tobacco prevention and
control plan and outcomes achieved for the
2009-10 interim (effective July 1, 2009).

Report regarding reintegration program
expenditures and the program's impact on
service members (Section 11 of 2009 House
Bill No. 1016) - This section requires the Adjutant
General to provide a report to the Budget Section
during the 2009-10 interim regarding reintegration
program expenditures and the program's impact
on service members (effective July 1, 2009).
Reports regarding the status of the
construction of the Great Plains Applied
Energy Research Center (Section 2 of 2009
House Bill No. 1350) - This section requires the
Department of Commerce to provide a report to
the Budget Section at its first meeting after
September 1, 2009, and at its first meeting after
March 1, 2010, regarding the status of the
construction of a Great Plains Applied Energy
Research Center, including the extent to which
nonstate matching funds have been made
available for the project (effective July 1, 2009).
Authorize the spending of any additional
federal funds that may be made available to
this state under the American Recovery and
Reinvestment Act of 2009 (ARRA) (Section 1
of 2009 House Bill No. 1487) - This section
provides any federal funds made available to this
state under ARRA may be accepted but may be
spent only pursuant to appropriation authority
provided by the Legislative Assembly or the
approval of the Emergency Commission and
Budget Section under provisions of Chapter
54-16 for the 2009-11 biennium. The Emergency
Commission and Budget Section may approve
only the expenditure of ARRA competitive grant
awards and other funds that the Legislative
Assembly has not indicated an intent to reject
(effective August1, 2009). Expenditures of



30.

31.

32.

33.

34.

35.

federal funds made available to the state under
ARRA approved by the Budget Section are
included in the section of this report entitled
AGENCY REQUESTS AUTHORIZED BY THE
EMERGENCY COMMISSION and identified in
the section of this report entitted AGENCY
REQUESTS CONSIDERED BY THE BUDGET
SECTION.

Quarterly written summary reports regarding
the status of the Veterans' Home construction
project (Section 8 of 2009 Senate Bill
No. 2007) - This section requires the Veterans'
Home construction project manager to provide a
quarterly written summary report to the Budget
Section regarding the status of the Veterans'
Home construction project during the 2009-10
interim (effective July 1, 2009).

Semiannual reports regarding the status of
implementation of the commercial vehicle
information systems and networks (Section 7
of 2009 Senate Bill No. 2011) - This section
requires the Highway Patrol to report
semiannually to the Budget Section regarding the
status of implementation of the commercial
vehicle information systems and networks and on
the use of funds appropriated for the
implementation (effective July 1, 2009).
Department of Emergency Services request to
spend funds for matching federal disaster
relief (Sections 6 and 8 of 2009 Senate Bill
No. 2012) - Any grant expenditures exceeding a
cumulative total of $13 million require Budget
Section approval and any funds used to match
federal disaster relief funds received for state
purposes require Budget Section approval
(effective May 1, 2009).

Report regarding emergency snow removal
grants distributed to counties, townships, and
cities before June 30, 2009 (Section 7 of 2009
Senate Bill No. 2012) - This section requires the
Department of Emergency Services to distribute
emergency snow removal grants prior to June 30,
2009, and report to the Budget Section regarding
the grants awarded (effective May 1, 2009).
Reports in the fourth quarter of 2009 and the
third quarter of 2010 regarding emergency
disaster relief grants awarded to political
subdivisions (Section 8 of 2009 Senate Bill
No. 2012) - This section requires the Department
of Emergency Services to report to the Budget
Section on emergency disaster relief grants
awarded to political subdivisions in the fourth
quarter of calendar year 2009 and the third
quarter of calendar year 2010 (effective May 1,
20009).

Periodic reports regarding the use of state,
federal, emergency, and other highway
funding (Section 11 of 2009 Senate Bill
No. 2012) - This section requires the Department
of Transportation to coordinate with the
Department of Emergency Services to compile
information regarding the use of state, federal,
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36.

37.

38.

39.

40.

41.

emergency, and other highway funding by the
Department of Transportation, counties, cities,
and townships and provide periodic reports to the
Budget Section regarding the use of funds during
the 2009-10 interim (effective July 1, 2009).
Request for one FTE position relating to
minerals management (Section 6 of 2009
Senate Bill No. 2013) - This section provides
one FTE position relating to  minerals
management may be filled by the commissioner
of University and School Lands upon Budget
Section approval (effective July 1, 2009).
Summary report regarding the results of a
consultant's evaluation of the Mill and
Elevator (Section 11 of 2009 Senate Bill
No. 2014) - This section requires the Industrial
Commission to obtain the services of a consultant
to evaluate the State Mill and Elevator
Association during the 2009-10 interim and
provide a summary report, exclusive of
proprietary information, to the Budget Section on
the results of the evaluation (effective July 1,
2009).

Report regarding the status of the technology-
based entrepreneurship grant program
(Section 13 of 2009 Senate Bill No. 2018) - This
section requires the Department of Commerce to
report to the Budget Section in the third quarter of
2010 on the status of the technology-based
entrepreneurship grant program, including an
overview of the program and program
expenditures (effective July 1, 2009).

Report regarding tax-exempt property by
school district (Section 14 of 2009 Senate Bill
No. 2018) - This section requires the Department
of Commerce to compile information identifying
tax-exempt property by school district, including
information on the related value of the property
based on soil survey, insured value, or other
means, and a categorization of the property by
whether it produces revenue based on its use
during the 2009-10 interim and report the
information compiled to the Budget Section during
the third quarter of 2010 (effective July 1, 2009).
Contingent appropriation request if federal
funds are not available for costs associated
with a statewide longitudinal data system
(Section 3 of 2009 Senate Bill No. 2021) - This
section provides the Information Technology
Department may spend funds from the general
fund, subject to Budget Section approval, only to
the extent that federal funds are not available to
provide $2,263,883 for costs associated with a
statewide longitudinal data system (effective
July 1, 2009).

Report regarding the status of the Veterans'
Home exterior finishing construction projects
(Section 4 of 2009 Senate Bill No. 2075) - This
section requires the Veterans' Home to report to
the Budget Section regarding the Veterans' Home
exterior finishing construction projects during the
2009-11 biennium. The report must be made at



42.

43.

44,

45.

the first Budget Section meeting scheduled after
the exterior finishing construction projects are
complete (effective April 27, 2009).

Report regarding the status of financing and
grants provided to early childhood facilities
(Section 4 of 2009 Senate Bill No. 2225) - This
section requires the Department of Commerce to
report to the Budget Section during the second
quarter of calendar year 2010 on the status of
financing and grants provided to early childhood
facilities (effective July 1, 2009).

Periodic reports regarding the status of health
information technology activities (Section 7 of
2009 Senate Bill No. 2332) - This section
requires the Health Information Technology Office
and Health Information Technology Advisory
Committee to provide periodic reports to the
Budget Section on the status of health information
technology activities during the 2009-10 interim
(effective May 19, 2009).

Periodic reports regarding 2009 flood disaster-
related expenditures, transfers,
reimbursements, and general fund deposits
(Section 5 of 2009 Senate Bill No. 2444) - This
section requires the Adjutant General to provide
periodic reports to the Budget Section on 2009
flood disaster-related expenditures, transfers,
reimbursements, and general fund deposits from
April 9, 2009, through June 30, 2011 (effective
April 9, 2009).

Authorize the expenditure of additional federal
stimulus or fiscal recovery funds in excess of
funds appropriated for certain state agencies -
The following state agencies were authorized to
seek Emergency Commission and Budget
Section approval under Chapter 54-16 for
authority to spend any additional federal funds
received under ARRA in excess of the amounts
appropriated for the 2009-11 biennium:

Agency

Effective Date

Bill Number Section of Section

Governor's office

Attorney General

HB 1001 Section 2

Section 3
Section 11

Section 12
(includes
two FTE
positions)

May 19, 2009
July 1, 2009
July 1, 2009
July 1, 2009

HB 1003

Department of
Human Services

Superintendent of
Public Instruction

Office of
Management and
Budget

Adjutant General

State Historical
Society

Parks and
Recreation
Department

State Water
Commission

HB 1012
HB 1418
HB 1013

HB 1015

HB 1016
HB 1018

HB 1019

HB 1020

Section 2
Section 3
Section 3

Section 2

Section 2
Section 5

Section 9

Section 3

May 19, 2009
July 1, 2009
May 19, 2009

May 11, 2009

May 19, 2009
May 5, 2009

April 22, 2009

May 19, 2009
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North Dakota SB 2003 Section 3 May 19, 2009

University System Section 4 May 19, 2009

State Department | SB 2004 Section 3 May 19, 2009

of Health

Veterans' Home SB 2007 Section 3 July 1, 2009

Council on the Arts | SB 2010 Section 4 May 19, 2009

Department of SB 2012 Section 2 May 1, 2009

Transportation

Housing Finance SB 2014 Section 20 May 19, 2009

Agency Section 21

Department of SB 2015 Section 8 May 19, 2009

Corrections and

Rehabilitation

Job Service North | SB 2016 Section 2 May 4, 2009

Dakota

Department of SB 2018 Section 2 May 11, 2009

Commerce

Department of SB 2019 Section 3 May 19, 2009

Career and

Technical

Education

Main Research SB 2020 Section 5 July 1, 2009

Center

Information SB 2021 Section 2 May 19, 2009

Technology

Department
Expenditures of federal funds made available to
the state under ARRA approved by the Budget
Section are included in the section of this report
entited AGENCY REQUESTS AUTHORIZED BY
THE EMERGENCY COMMISSION and identified
in the section of this report entitted AGENCY
REQUESTS CONSIDERED BY THE BUDGET
SECTION.

46. Federal funds report - Receive a report from the

Legislative Council staff in the fall of 2010 on the
status of the state's federal funds receipts for the
current biennium and estimated federal funds
receipts for the subsequent biennium.

The following duties assigned to the Budget Section by
law or by Legislative Management directive are scheduled

to be addressed by the Budget

Section at its

December 2010 meeting:

1.

Report on specified commodities and services
exempted from the procurement requirements
of Section 54-44.4-02.2 - This section requires
the director of the Office of Management and
Budget to report to the Budget Section in
December of even-numbered years on specified
commodities and services exempted by written
directive of the director from the procurement
requirements of Chapter 54-44.4.

Report regarding the status of the centers of
excellence program and the centers of
excellence fund (Section 28 of 2009 Senate
Bill No. 2018) - This section requires the
Department of Commerce to report on the status
of the centers of excellence program and the
status of the centers of excellence fund to the
Budget Section.

Review and report on budget data (Legislative
Management directive) - Pursuant to Legislative
Management directive, the Budget Section is to




review and report on the budget data prepared by
the director of the budget and presented to the
Legislative Assembly during the organizational
session (December 2010).

Report regarding the Housing Finance Agency
financing pilot project (Section 17 of 2009
Senate Bill No. 2014) - This section requires the
Housing Finance Agency to report on the status of
a pilot project to provide incentives for private
sector investment in single-family residential
dwelling units and multifamily housing facilities in
difficult-to-develop areas of the state to the
Budget Section.

The following duties assigned to the Budget Section by

law or

require

interim:
1.

5.

by Legislative Management directive did not
action by the Budget Section during the 2009-10

Investment in real property by the Board of
University and School Lands (Section
15-03-04) - This section provides that Budget
Section approval is required prior to the Board of
University and School Lands purchasing, as sole
owner, commercial or residential real property in
North Dakota.

Statement from ethanol plants in operation
before July 1, 1995, that received production
incentives (Section 17-02-01) - This section
requires any North Dakota ethanol plant in
operation before July 1, 1995, receiving
production incentives from the state to file with the
Budget Section within 90 days after the
conclusion of the plant's fiscal year a statement by
a certified public accountant indicating whether
the plant produced a profit during the preceding
fiscal year, after deducting incentive payments
received from the state.

Reduction of the game and fish fund balance
below $15 million (Section 20.1-02-16.1) - This
section provides that the Game and Fish
Department can spend money in the game and
fish fund within the limits of legislative
appropriations, only to the extent the balance of
the fund is not reduced below $15 million, unless
otherwise authorized by the Budget Section.
Provision of contract services by the
Developmental Center at Westwood Park,
Grafton (Section 25-04-02.2) - This section
provides that, subject to Budget Section approval,
the Developmental Center at Westwood Park,
Grafton, may provide services under contract with
a governmental or nongovernmental person.
Waiver of exemption of special assessments
levied for flood control purposes on state
property (Section 40-23-22.1) - This section
provides that state property in a city is exempt
from special assessments levied for flood control
purposes unless the governing body of the city
requests waiver of the exemption and the
exemption is completely or partially waived by the
Budget Section. The exemption does not apply to
any privately owned structure, fixture, or
improvement located on state-owned land if the
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10.

11.

structure, fixture, or improvement is used for
commercial purposes unless the structure, fixture,
or improvement is primarily used for athletic or
educational purposes at a state institution of
higher education.

Termination of food stamp program (Section
50-06-05.1(17)) - This section provides that,
subject to Budget Section approval, the
Department of Human Services may terminate
the food stamp program if the rate of federal
financial participation in administrative costs is
decreased or if the state or counties become
financially responsible for the coupon bonus
payments.

Termination of energy assistance program
(Section 50-06-05.1(19)) - This section provides
that, subject to Budget Section approval, the
Department of Human Services may terminate
the energy assistance program if the rate of
federal financial participation in administrative
costs is decreased or if the state or counties
become financially responsible for the energy
assistance program payments.

Transfers resulting in program elimination
(Section 54-16-04(1)) - This section provides
that, subject to Budget Section approval, the
Emergency Commission may authorize a transfer
which would eliminate or make impossible the
accomplishment of a program or objective for
which funding was provided by the Legislative
Assembly.

Transfers  exceeding  $50,000 (Section
54-16-04(2)) - This section provides that, subject
to Budget Section approval, the Emergency
Commission may authorize a transfer of more
than $50,000 from one fund or line item to
another. Budget Section approval is not required
if the transfer is necessary to comply with a court
order, to avoid an imminent threat to the safety of
people or property due to a natural disaster or war
crisis, or to avoid an imminent financial loss to the
state.

Acceptance of federal funds for a specific
purpose or program which were not
appropriated (Section 54-16-04.1(4)) - This
section provides that, upon approval by the
Emergency Commission and Budget Section, the
state may accept any federal funds made
available to the state which are not for a specific
purpose or program and which are not required to
be spent prior to the next regular legislative
session for deposit into a special fund until the
Legislative Assembly appropriates the funds.

New correctional programs which exceed
$100,000 of cost during a biennium (Section
54-23.3-09) - This section requires the director of
the Department of Corrections and Rehabilitation
to report to the Legislative Assembly or, if the
Legislative Assembly is not in session, the Budget
Section, prior to the implementation of any new
program that serves adult or juvenile offenders,
including alternatives to conventional



12.

13.

14,

15.

16.

17.

18.

19.

incarceration and programs operated on a
contract basis, if the program is anticipated to
cost in excess of $100,000 during the biennium.
Cashflow financing (Section 54-27-23) - This
section provides that in order to meet the
cashflow needs of the state, the Office of
Management and Budget may borrow, subject to
Emergency Commission approval, from special
funds on deposit in the state treasury. However,
the proceeds of any such indebtedness cannot be
used to offset projected deficits in state finances
unless first approved by the Budget Section.
Additional cashflow financing, subject to certain
limitations, must be approved by the Budget
Section.

Budget stabilization fund (Section 54-27.2-03) -
This section provides that any transfers from the
budget stabilization fund must be reported to the
Budget Section.

Purchases of "put" options (Section 54-44-16) -
This section requires the Office of Management
and Budget to report any purchases of "put"
options to the Budget Section.

Objection to budget allotments or
expenditures (Section 54-44.1-12.1) - This
section allows the Budget Section to object to a
budget allotment, an expenditure, or the failure to
make an allotment or expenditure if such action is
contrary to legislative intent.

Budget reduction due to initiative or
referendum action (Section 54-44.1-13.1) - This
section provides that, subject to Budget Section
approval, the director of the budget may reduce
state agency budgets by a percentage sufficient
to cover estimated revenue reductions caused by
initiative or referendum action.

Children's Services Coordinating Committee
grants (Section 54-56-03) - This section provides
that Budget Section approval is required prior to
the distribution by the Children's Services
Coordinating Committee of any grants not
specifically —authorized by the Legislative
Assembly.

Requests by the Information Technology
Department to finance the purchase of
software, equipment, or implementation of
services (Section 54-59-05(4)) - This section
requires the Information Technology Department
to receive Budget Section or Legislative Assembly
approval before executing any proposed
agreement to finance the purchase of software,
equipment, or implementation of services in
excess of $1 million. The department may
finance the purchase of software, equipment, or
implementation of services only to the extent the
purchase amount does not exceed 7.5 percent of
the amount appropriated to the department during
that biennium.

Report on reductions made in homestead
property income tax credit (Section
57-38-01.29) - This section requires the Tax
Commissioner to report to the Budget Section, for
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20.

21.

22.

23.

24,

25.

26.

review, any adjustments in the homestead
property income tax credit.

Consider request to reduce the commercial
property income tax credit (Section
57-38-01.30) - This section provides that Budget
Section approval is required for any adjustments
made by the Tax Commissioner to the
commercial property income tax credit.
Extraterritorial workers' compensation
insurance (Section 65-08.1-02) - This section
authorizes Workforce Safety and Insurance to
establish, subject to Budget Section approval, a
casualty insurance organization to provide
extraterritorial workers' compensation insurance.
Federal block grant hearings (2009 Senate
Concurrent Resolution No. 4001) - This
resolution authorizes the Budget Section, through
September 30, 2011, to hold any required
legislative hearings for federal block grants.
Secretary of State request to borrow up to
$3,400,698 from the Bank of North Dakota for
implementation of the North Dakota business
development engine computer project
(Section 3 of 2009 House Bill No. 1002) - This
section provides that upon Budget Section
approval the Secretary of State may borrow up to
$3,400,698 from the Bank of North Dakota to

implement the North Dakota  business
development engine computer project (effective
July 1, 2009).

Department of Human Services request to
borrow $8.5 million from the Bank of North
Dakota for medical assistance grants
(Section 4 of 2009 House Bill No. 1012) - This
section provides that upon Budget Section
approval the Department of Human Services may
borrow up to $8.5 million from the Bank of North
Dakota for providing the state matching share of
additional medical assistance grants for medical,
long-term care, or developmental disabilities
services for the 2009-11 biennium (effective
July 1, 2009).

Consider request for annual tuition increase of
more than 4 percent (Section 30 of 2009
Senate Bill No. 2003) - This section provides that
the State Board of Higher Education may seek
Budget Section approval to increase annual
tuition by more than 4 percent for each year for
students attending institutions under the control of
the board for the 2009-10 and 2010-11 academic
years (effective July 1, 2009).

Conduct budget tours and receive budget tour
group reports - The Budget Section has, at
times, conducted budget tours of state facilities
and institutions or assigned the budget tours to
other interim committees and received reports
from the committees on the budget tours
conducted. The Budget Section did not conduct
or receive budget tour group reports during the
2009-10 interim.



OFFICE OF MANAGEMENT AND BUDGET
Final 2007-09 Biennium General Fund
Revenues and Expenditures

The Budget Section received a report from the Office
of Management and Budget on the final status of the
general fund for the 2007-09 biennium:

Unobligated general fund $295,541,176

balance - July 1, 2007
Add
General fund collections
through June 30, 2009

$2,715,263,379

Cash certifications and 42,793
adjustments
General fund balance obligated 17,108,049

for authorized carryover from
2005-07
Total general fund revenue for
the 2007-09 biennium

$2,732,414,221

General fund turnback for 70,949,621
the 2007-09 biennium
Total available $3,098,905,018

Less
2007-09 biennium general fund
ongoing appropriations

($2,317,447,307)

2007-09 biennium general fund
one-time appropriations

(139,526,649)

Contingent appropriation
(Section 50 of SB 2200)

Authorized carryover
expenditures form 2005-07

(5,000,000)

(17,108,049)

Emergency and supplemental
appropriations
Adjustments

Total appropriations

Transfers and adjustments
Adjustments

Nonappropriated transfers

Transfer to the budget
stabilization fund

Total transfers and adjustments

(127,156,319)

80,750

($2,606,157,574)

$119,034
(6,086,416)
(124,936,548)

($130,903,930)

Ending general fund balance -
June 30, 2009

$361,843,514

Budget Stabilization Fund

The Legislative Assembly approved House Bill
No. 1429 (2007), which provided, in lieu of other
transfers, that $100,527,369 be transferred from the
ending 2005-07 biennium general fund balance to the
budget stabilization fund to provide for a total in the fund
of $200 million for the biennium beginning July 1, 2007,
and ending June 30, 2009. The transfer from the
general fund to the budget stabilization fund was made
at the end of the 2005-07 biennium. Pursuant to Section
54-27.2-01 and effective July 1, 2009, the maximum
balance allowed in the budget stabilization fund was
increased from 5 percent to 10 percent of the general
fund budget as approved by the most recently adjourned
Legislative Assembly. The Office of Management and
Budget reported a transfer of $124,936,548 from the
general fund to the budget stabilization fund in July 2009
brought the balance in the budget stabilization fund to
$324,936,548--the maximum allowed based on total
2009-11 biennium appropriations.
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2007-09 Biennium General Fund
Emergency and Supplemental
Appropriations and General Fund Turnback

The Budget Section received a report from the Office
of Management and Budget on the 2007-09 biennium
agency emergency and supplemental appropriations
amounts. Emergency and supplemental appropriations
totaled $127.2 million, of which $81.9 million was spent
by June 30, 2009, including $59.9 million provided for
weather-related grants pursuant to Senate Bill No. 2012
(2009). The Office of Management and Budget reported
$45.2 million of the 2007-09 biennium emergency and
supplemental appropriations was continued into the
2009-11 biennium.

The Budget Section received a report from the Office
of Management and Budget on the 2007-09 biennium
agency unspent general fund appropriation amounts
(turnback). Total turnback for the 2007-09 biennium
totaled approximately $70.9 million. The Department of
Human Services had the largest unspent amount of
$54.4 million, of which $33.2 million was the result of
additional funding received due to the increase in the
federal medical assistance percentage (FMAP) and child
support incentive matching funds pursuant to ARRA.

Status of the General Fund

At each Budget Section meeting, a representative of
the Office of Management and Budget reviewed the
status of the state general fund and revenue collections
for the 2009-11 biennium. The following is a summary of
the status of the state general fund, based on actual
revenue collections through August 2010, and reflecting
the September 2010 revised revenue forecast for the
remainder of the 2009-11 biennium:

Unobligated general fund $361,843,514

balance - July 1, 2009
Add
General fund collections
through August 2010

Forecasted general fund
revenue for the remainder of the
2009-11 biennium (based on
the September 2010 preliminary
forecast)

$1,730,730,218

1,233,994,519

Total estimated general fund $2,964,724,737

revenue for the 2009-11 biennium
Estimated general fund turnback 0
Balance obligated for authorized 76,383,530
carryover from the 2007-09
biennium

Estimated total available

Less
2009-11 biennium general fund
ongoing appropriations
2009-11 biennium general fund
one-time appropriations

Contingent appropriation for
centers of excellence
(2009 SB 2018)

Balance obligated for
authorized carryover from the
2007-09 biennium

Estimated deficiency requests

$3,402,951,781
($2,970,380,754)
(278,984,727)

(5,000,000)*

(76,383,530)

(6,101,902)?




Total appropriations and
estimated deficiency requests

($3,336,850,913)

Estimated general fund balance - $66,100,868°

June 30, 2011

'General fund revenues for the period beginning July 1, 2009, and
ending December 1, 2009, exceeded legislative estimates by at least
$5 million meeting the contingency conditions identified in Section 22
of 2009 Senate Bill No. 2018 and triggering a $5 million appropriation
from the general fund to the centers of excellence fund.

%Estimated deficiency requests include:

Department of Public Instruction - Property tax relief $4,233,000
Tax Commissioner 1,810,000
Valley City State University 58,902

Total

$6,101,902
*This amount does not reflect a potential transfer of $1.1 million from

the estimated balance to the budget stabilization fund. Chapter
54-27.2 provides that any amount in the general fund at the end of a
biennium in excess of $65 million must be transferred to the budget
stabilization fund.

Preliminary Revenue Forecast

The Office of Management and Budget's September
2010 revised revenue forecast for the 2009-11 biennium
anticipates general fund revenue will total $2.5 billion,
$1.9 million more than the 2009 legislative forecast. The
Office of Management and Budget's September 2010
preliminary 2011-13 biennium revenue forecast
anticipates total general fund revenue of $2.7 billion for
the 2011-13 biennium, $236 million more than the
2009-11 biennium revised forecast.

Status of the Permanent Oil Tax Trust Fund

At each Budget Section meeting, a representative of
the Office of Management and Budget reviewed the
status of the permanent oil tax trust fund and revenue
collections for the 2009-11 biennium. The following is a
summary of the status of the permanent oil tax trust
fund, based on actual revenue collections through
August 2010, and reflecting the September 2010 revised
revenue forecast for the remainder of the 2009-11
biennium:

Beginning permanent oil tax trust fund balance - $489,727,017

July 1, 2009

Add
Revenue collections through fiscal year 2010 311,333,857
Forecasted revenues for fiscal year 2011 (based 574,928,000

on the September 2010 preliminary forecast)

Total estimated permanent oil tax trust funds $1,375,988,874

available for the 2009-11 biennium

Less expenditures and transfers
Transfer to the general fund pursuant to
2009 HB 1015
Transfer to the general fund for the mill levy
reduction program pursuant to 2009 SB 2199
Transfer to the property tax relief sustainability
fund pursuant to 2009 SB 2199

Appropriations pursuant to 2009 HB 1015, 1305,
and 1394 and SB 2003 and 2020

($140,000,000)
(295,000,000)

(295,000,000)

(16,175,100)

Estimated permanent oil tax trust fund balance - $629,813,774

June 30, 2011

'The estimated permanent oil tax trust fund balance based on the
September 2010 preliminary forecast is $578 million more than the
$51.8 million balance projected by the 2009 Legislative Assembly.
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The Office of Management and Budget's September
2010 revised revenue forecast anticipates transfers to
the permanent oil tax trust fund to total $886.2 million
during the 2009-11 biennium. In addition, the
September 2010 preliminary 2011-13 biennium revenue
forecast anticipates $1.31 billion will be available for
deposit into the permanent oil tax trust fund during the
2011-13 biennium. In November 2010, North Dakota
voters approved initiated measure No. 1 to establish a
constitutional legacy fund. The initiated measure
provides 30 percent of the total revenue derived from
taxes on oil and gas production or extraction must be
deposited in the legacy fund. The principal and earnings
of the legacy fund may not be expended until after
June 30, 2017, and a vote of two-thirds of the members
of each house of the Legislative Assembly is required to
spend the principal of the fund. The Office of
Management and Budget anticipates transfers to the
permanent oil tax trust fund to total $697.9 million and
transfers to the legacy fund to total $612.9 million during
the 2011-13 biennium.

Tobacco Settlement Proceeds

Pursuant to Section 54-44-04, the Budget Section
received reports on tobacco settlement proceeds
received by the state. The Office of Management and
Budget reported that for the 2009-11 biennium to date
through September 2010, approximately $72.2 million
had been received by the state, and total payments
received to date were $305.4 million. As directed in the
initiated measure adopted by voters in November 2008,
funds were deposited into the tobacco settlement trust
fund and the tobacco prevention and control trust fund
as follows:

Tobacco Tobacco
Settlement Prevention and
Trust Fund Control Trust Total
(Amounts Fund (Amounts (Amounts
Shown in Shown in Shown in
Millions) Millions) Millions)
April 2009 $25.0 $14.1 $39.1
April 2010 20.8 12.3 33.1
Total $45.8 $26.4 $72.2

The proceeds deposited in the tobacco prevention
and control trust fund are administered by the Tobacco
Prevention and Control Executive Committee, and the
proceeds deposited in the tobacco settlement trust fund
have been allocated among the community health trust
fund, common schools trust fund, and water
development trust fund as follows pursuant to Section
54-27-25:

Tobacco settlement trust fund
Community health trust fund (10 percent) $4,583,110
Common schools trust fund (45 percent) 20,624,992
Water development trust fund (45 percent) 20,624,992
Total transfers from the tobacco settlement trust fund $45,833,094
Tobacco prevention and control trust fund 26,412,404
Total tobacco settlement proceeds received during the| $72,245,498
2009-10 interim

The Office of Management and Budget reported
revenues and expenditures in the trust funds from




December 1, 1999, through April 30, 2010, and balances
of the trust funds were as follows:

Community health trust fund

Revenue $27,898,754
Expenditures 25,911,149
April 30, 2010, balance $1,987,605

Secretary of State $70,654 | Services relating to an information
technology project were provided by
the contractor prior to the end of the
2007-09 biennium and exceed the
amount  appropriated for the
biennium resulting in a reduced
amount that will be paid in the

2009-11 biennium.

Water development trust fund North Dakota Vision |$7,553.91|Pay adjustment for additional work
Revenue $125,544,391 Services - School for in June for three teachers which
Expenditures 102,690,799 the Blind was in addition to the teachers'

April 30, 2010, balance $22,853,592 nine-month contract

Tobacco prevention and control trust fund North Dakota Vision $3,450 | Additional work performed in June
Revenue (including interest) $26,456,209 Services - School for by two teachers at the School for
Expenditures 2,243,384 the Blind the Blind outside of their nine-month

April 30, 2010, balance $24,212,825 teaching contracts

Fiscal Irregularities
Pursuant to Section 54-14-03.1, the Budget Section
received reports from the Office of Management and
Budget on irregularities in the fiscal practices of the
state. Fiscal irregularities include the use of state funds
to provide bonuses, cash incentive awards, and
temporary salary adjustments for state employees. The

Office of Management and Budget identified the
following fiscal irregularities:
Agency Amount Reason

Aeronautics $5,088 Temporary increase for interim

Commission director of the agency

Department of $1,625 | Temporary additional workload for

Commerce internship program

Department of $8,092 [Settlement agreement due to

Commerce reduction in workforce

Department of $715.50|Settlement agreement due to

Commerce reduction in workforce, severance
pay in March 2010

Department of $625 [ Temporary additional workload

Commerce

Department of $1,575|Temporary additional workload for

Commerce internship program

Council on the Arts $5,400 | Additional work performed by two
employees related to a book on
North Dakota folklore to be used as
a textbook for various anthropology
classes

Game and Fish $1,200 | Temporary additional work for two

Department individuals to share game warden
supervisor duties

State Department of $13,782 | Severance package

Health

Department of Human| $34,000|Severance pay resulting from a

Services settlement agreement

Office of Management $600 | Temporary work to perform duties

and Budget of vacant receptionist position

Office of Management $500 | Additional workload relating to extra

and Budget payrolls for activated National
Guard members during spring
flooding

Department of Public $826 | Temporary pay adjustment for

Instruction increased responsibility

Secretary of State $56,114 | Services relating to an information
technology project were provided by
the contractor prior to the end of the
2007-09 biennium and exceed the
amount  appropriated for the
biennium resulting in a reduced
amount that will be paid in the
2009-11 biennium.
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Employee Bonuses

The Office of Management and Budget reported to
the Budget Section each September regarding the
number of employees receiving bonuses above the
25 percent limitation pursuant to Section 54-06-30 and
Section 1 of 2009 House Bill No. 1030. The Budget
Section learned agencies may not give bonuses to more
than 25 percent of their employees except in special
circumstances approved by Human Resource
Management Services. The Budget Section learned
Human Resource Management Services is required to
report exceptions to the Budget Section. The Office of
Management and Budget reported that no agency
exceeded the 25 percent limitation on the number of
employees receiving bonuses.

Capital Improvements Preliminary
Planning Revolving Fund

The Budget Section received from the Office of
Management and Budget a request to use funds from
the capital improvements preliminary planning revolving
fund for prepayment of consulting and planning fees for
proposed capital improvements projects pursuant to
Section 54-27-22. The Budget Section learned the
funds are available for studies, planning, architectural
programming, schematic designs, and cost estimates
relating to proposed new capital improvements and
major remodeling of existing facilities. The Office of
Management and Budget reported agencies, institutions,
and departments interested in obtaining planning funds
must submit a written request to the Office of
Management and Budget. The Office of Management
and Budget evaluates the request and forwards it to the
Budget Section with a recommendation. The Budget
Section learned funds will be repaid to the capital
improvements preliminary planning revolving fund when
the project is approved and funds are appropriated for
the project. Funds are not repaid for projects that are
considered but not approved.

The Office of Management and Budget reported the
balance of the capital improvements preliminary
planning revolving fund was  $203,000 in
December 2009, and requests totaled $168,500 as
follows:




Office of
Office of Management
Preliminary Management and and Budget
Estimated Cost Planning Budget Approval Recommended
Agency Project of the Project Reguest Recommendation Funding Level
University of North Dakota Information technology facility $15,000,000 $93,500 Yes $93,500
State College of Science Old Main renovation $5,500,000 $55,000 Yes 55,000
Parks and Recreation Fort Stevenson Visitor $800,000 $40,000 Yes 12,000
Department Services and Administrative
Offices Center
Parks and Recreation Grahams Island Visitor $800,000 $40,000 Yes o
Department Services and Administrative
Offices Center
Office of Management and Capitol grounds master $550,000 $12,000 Yes 8,000
Budget - Facility Management |signage plan
Division
Total funding $168,500

'Recommended funding is included in the Fort Stevenson project recommendation.

Pursuant to Section 54-27-22, the Budget Section
approved the Office of Management and Budget request
to use $168,500 from the capital improvements
preliminary planning revolving fund for prepayment of
consulting and planning fees for proposed capital
improvements projects.

2011-13 Biennium Budget Form Changes

Pursuant to Section 54-44.1-07, the Office of
Management and Budget reported the current budgeting
system has been upgraded to an Internet-based version,
but there are no proposed changes to the 2011-13
biennium budget forms or data. The Budget Section did
not recommend any changes to the budget data for the
2011 legislative session pursuant to Section 54-44.1-07.

Status of the Risk Management

Workers' Compensation Program
The Budget Section received from the Office of
Management and Budget a report regarding the status of
the risk management workers' compensation program
pursuant to Section 65-04-03.1(5). The Legislative
Assembly in 2001 House Bill No. 1015 established a
single workers' compensation account for all state
entities. The Risk Management Division of the Office of
Management and Budget administers the program. The
Office of Management and Budget reported for coverage
periods beginning July 1, 2001, the Risk Management
Division entered deductible contracts with Workforce
Safety and Insurance for 143 consolidated accounts.
The deductible amount selected was $100,000 per
claim. Results for the nine coverage years from July 1,

2001, through June 30, 2010, are as follows:

Nonconsolidated guaranteed cost program $41,328,764

premium and assessments

Risk Management Division deductible
premium paid to Workforce Safety and
Insurance

Risk Management Division paid losses
through June 30, 2009

Risk Management Division pending losses
(reserves)

Risk Management Division combined
deductible premium and losses

$14,317,534

12,528,995

1,733,334

$28,579,863

Estimated savings for a nine-year period $12,748,901
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The Budget Section learned the Risk Management
Division has implemented programs to reduce premium
rates to agencies with effective risk management
strategies.

HIGHER EDUCATION
Capital Projects
During the 2009-10 interim, the Budget Section
received requests relating to the following University
System capital projects:

Dakota College at Bottineau

e Entrepreneurial Center for Horticulture -
Pursuant to Section 48-01.2-25 the Budget
Section approved a reduction in scope of the
Dakota College at Bottineau Entrepreneurial
Center for Horticulture project from $2 million to
$700,000 (June 2010).

Dickinson State University

e Badlands Activities Center - Pursuant to
Section 15-10-12.3 the Budget Section approved
a Dickinson State University request to change
funding sources for the Badlands Activities
Center from donations and gifts to donations,
gifts, and student fee revenues (June 2010).

Mayville State University

e Science Building and Byrnes Quanbeck
Library - Pursuant to Section 48-01.2-25 the
Budget Section approved a Mayville State
University request to increase the square footage
of the Science Building and Byrnes Quanbeck
Library renovation/addition project
(December 2009).

e Science/library renovation and education
addition project - Pursuant to Section
48-01.2-25 the Budget Section approved a
Mayville State University request to increase the
project authorization of the sciencellibrary
renovation and education addition project by
$180,003, from $4,958,325 to $5,138,328
(June 2010).

Minot State University

e Health and Wellness Center - Pursuant to
Section 48-01.2-25 the Budget Section approved
a Minot State University request to add a




basement to the scope of the Health and
Wellness Center project at an estimated cost of
$924,000 (March 2010).

Health and Wellness Center - Pursuant to
Sections 15-10-12.3 and 48-01.2-25 the Budget
Section approved a Minot State University
request to change the source of funding for the
Health and Wellness Center project under
Section 15-10-12.3 to include institutional funds
and to change the scope of the project under
Section 48-01.2-25 to include a skywalk, climbing
wall, and additional fitness and office equipment
(June 2010).

Phase 1 of a geothermal heating and cooling
system - Pursuant to Section 48-01.2-25 the
Budget Section approved a change in scope of
the boiler replacement project to include
installation of a geothermal heating and cooling
system project for $4.5 million from the general
fund ($2.5 million) and Department of Commerce
grants ($2 million). The project includes the
installation of 450 wells and connection and
conversion of four buildings, including Swain Hall,
the G. B. Olson Library, the Dome, and the
Wellness Center (September 2010).

North Dakota State University

President's house - Pursuant to Section
48-01.2-25 the Budget Section did not approve
a North Dakota State University request to
increase the project authorization for the new
president's house from $900,000 to $2,451,638
(December 2009).

Langdon Research Extension Center -
Pursuant to Section 48-01.2-25 the Budget
Section approved a North Dakota State
University request to increase the project
authorization from $144,000 to $200,000 and
change the project scope to include a geothermal
system for the headquarters building heating and
cooling system project at the Langdon Research
Extension Center (March 2010).

Geosciences Hall - Pursuant to Section
15-10-12.1 the Budget Section approved a North
Dakota State University request to accept and
spend $720,000 of federal funds and $30,000 of
special funds for the first floor renovation of the
Geosciences Hall at North Dakota State
University (March 2010).

Greenhouse project at the Towner State
Nursery - Pursuant to Section 48-01.2-25 the
Budget Section approved a North Dakota State
University request to increase the project
authorization of the North Dakota Forest Service
greenhouse project at the Towner State Nursery

by $91,000, from $300,000 to $391,000
(June 2010).
Research | facility - Pursuant to Section

15-10-12.1 the Budget Section approved a North
Dakota State University request of a $29,361,750
addition to the Research | facility, including
$15,661,750 of grant and contract funds and
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$13.7 million of equipment from the Research Il
facility (June 2010).

State College of Science

Horton Hall - Pursuant to Section 48-01.2-25 the
Budget Section approved a State College of
Science request to increase the project
authorization for the renovation of Horton Hall
from $5.7 million to $6.375 million (March 2010).

University of North Dakota

Harrington Hall - Pursuant to Section 15-10-12.1
the Budget Section approved a University of
North Dakota request to accept a $1.3 million
addition to Harrington Hall (June 2009).

Northern Plains Center for Behavioral
Research - Pursuant to Section 48-01.2-25, the
Budget Section approved a University of North
Dakota request to increase the authorization for
construction of the Northern Plains Center for
Behavioral Research from $3.9 million to
$3,913,697 (June 2009).

Alumni Center - Pursuant to Section 15-10-12.1
the Budget Section approved a University of
North Dakota request to accept a gift of $445,308
in infrastructure improvements, including site
preparation, planning, utilities, and steamline,
related to the construction of a University of North
Dakota Alumni Center (December 2009).
National Center for Hydrogen Technology
facility - Pursuant to Section 15-10-12.1 the
Budget Section approved a University of North
Dakota request to accept and spend $4 million of
federal funds from the United States Department
of Energy to construct a "fuels of the future"
addition to the National Center for Hydrogen
Technology facility at the University of North
Dakota (December 2009).

President's house - Pursuant to Section
48-01.2-25 the Budget Section approved a
University of North Dakota request to increase
the project authorization for the new president's
house from  $900,000 to  $1,262,705
(December 2009).

Education Building - Pursuant to Section
48-01.2-25 the Budget Section approved a
University of North Dakota request to increase
the project authorization for the
renovation/addition to the Education Building
project from $11.2 million to $12.6 million
(March 2010).

School of Law - Pursuant to Section 15-10-12.1
the Budget Section approved a University of
North Dakota request to accept and spend a gift
of $500,000 for the renovation of existing
classroom space within the University of North
Dakota School of Law (March 2010).

Northern Plains Center for Behavioral
Research - Pursuant to Section 48-01.2-25 the
Budget Section approved a University of North
Dakota request to increase the project
authorization and amend the project scope of the
Northern Plains Center for Behavioral Research



project to include a skywalk at an estimated cost
of $409,000 (June 2010).

e Energy and Environmental Research Center -
Pursuant to Section 15-10-12.1 the Budget
Section approved a University of North Dakota
request to accept and spend $1.9 million for
renovations to the Energy and Environmental
Research Center, Building 184, with funding to
consist of a private sector contract, federal funds,
and local contract-generated facilities and
administrative funds (June 2010).

e O'Kelly Hall - Pursuant to Section 15-10-12.3 the
Budget Section did not approve a University of
North Dakota request to use $220,000 of
asbestos settlement funds as local matching
funds for the O'Kelly Hall renovation project
(June 2010) but did approve a University of North
Dakota request to use $220,000 of unrestricted
gift funds as local matching funds for the O'Kelly
Hall renovation project (September 2010).

Valley City State University

e Snoeyenbos Hall - Pursuant to Section
15-10-12.3 the Budget Section approved a Valley
City State University request to change funding
sources for the renovation of Snoeyenbos Hall
from $3.5 million of revenue bond funds to
$3.43 million of recovery zone economic
development bonds and $70,000 of institutional
funds (June 2010).

Williston State College

e Science laboratory project - Pursuant to
Section 48-01.2-25 the Budget Section approved
a Williston State College request to expand the
scope and increase the authorization of the
science laboratory project from $1.61 million to
$2.2 million (September 2009).

¢ Residence hall - Pursuant to Section 48-01.2-25
the Budget Section approved a Williston State
College request to increase the authorization for
construction of the residence hall project from
$9,375,000 to $9,875,000 (December 2009).

e Career and technical education project -
Pursuant to Section 48-01.2-25 the Budget
Section approved a Williston State College
request to use capital project funds of up to
$200,000 from the residence hall project, the
science laboratory renovation project, and the
virtual center for career and technical education
project authorized by the 2009 Legislative
Assembly to contract for a construction project
manager (December 2009).

Local Funds - Higher Education
Construction Projects

The Budget Section received a report from the
University System on the sources of local funds received
for construction projects of entities under the State Board
of Higher Education for the 2007-09 biennium pursuant to
Section 15-10-12.3. The University System reported two
state-funded projects were continued from the 2005-07
biennium requiring a local match, and four state-funded
projects were authorized for the 2007-09 biennium
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requiring a local match. The 2005-07 biennium continued
projects were located at the North Dakota State University
Main Research Center and the North Central Grasslands
Research Center. These projects were not completed in
the 2005-07 biennium and were continued into the
2007-09 biennium. The 2007-09 biennium projects were
located at Bismarck State College, the University of North
Dakota, North Dakota State University, and Minot State
University. The 2007-09 Schafer Hall renovation project
at Bismarck State College and the 2005-07 agronomy
laboratory and greenhouse carryover project at the North
Central Research Center were completed during the
2007-09 biennium within the overall appropriation
authority and within the local match requirements. The
projects at the University of North Dakota, North Dakota
State University, Minot State University, and North Dakota
State University Main Research Center were not
completed in the 2007-09 biennium and continued to the
2009-11 biennium.

ADJUTANT GENERAL

2009 Emergency Snow Removal Grants

The Budget Section received a report from the
Adjutant General regarding emergency snow removal
grants distributed to counties, townships, and cities
pursuant to Section 7 of 2009 Senate Bill No. 2012. The
Adjutant General reported grants were provided to those
counties and cities that during the first quarter of 2009
spent more than 200 percent of their average cost for
snow removal for the same period over the past five
years.

The Adjutant General reported total emergency snow
removal grants of $7.8 million were distributed to
123 cities, 40 counties, and 2 tribal regions. The funding
was provided from the state disaster relief fund pursuant
to Section 7 of 2009 Senate Bill No. 2012 ($5.4 million),
from the general fund pursuant to 2009 House Bill
No. 1023 ($1.4 million) and 2009 Senate Bill No. 2393
($1 million), and from the state contingencies
appropriation approved by the Emergency Commission
on January 22, 2009 ($100,000). The Adjutant General
reported 17 cities, 13 counties, and 2 tribal regions either
did not request assistance or did not qualify.

2009 Flood Disaster-Related Expenditures

The Budget Section learned 2009 flood
disaster-related costs include four components--
emergency measures, public assistance, mitigation, and
individual assistance. The Adjutant General reported the
Federal Emergency Management Agency established
$78.3 million as the federal cost requirement that when
exceeded the federal match would increase from
75 percent to 90 percent. The Budget Section learned the
federal cost requirement was met, and the federal match
increased to 90 percent for most flood response and flood
recovery costs. The Adjutant General reported through
August 2010 estimated 2009 flood costs totaled
$176 million and actual expenditures  totaled
$116.4 million, of which $12.3 milion was from the
general fund. Other federally disbursed funds that did not
qualify as part of the federal cost requirement for federal
participation included $13.2 million in Small Business



Administration loans and $13 million in national flood
insurance program claims.

The Budget Section received periodic reports from the
Adjutant General regarding 2009 flood disaster-related
expenditures, transfers, reimburse-ments, and general
fund deposits pursuant to Section 5 of 2009 Senate Bill
No. 2444. The Budget Section learned the Legislative
Assembly appropriated $12.5 million from the general
fund to the Adjutant General for the purpose of defraying
the expenses relating to the 2009 flood disaster in Senate
Bill No. 2444. The Adjutant General informed the Budget
Section that as of September 2010 $5 million was
transferred to the National Guard emergency fund to pay
for the National Guard response costs during the flood,
and $7.41 million was spent for the state cost-share of the
2009 flood-related disaster. The Adjutant General
reported an anticipated $5.4 million to be returned to the
general fund by the end of the biennium--$2.5 million from
the National Guard emergency fund and another
approximately $2.9 million from an increase in the federal
reimbursement from 75 percent to 90 percent. The
Budget Section learned 2009 flood expenditures may not
be finalized until the 2013-15 biennium.

Emergency Disaster Relief Grants

The Budget Section received from the Adjutant
General a report regarding emergency disaster relief
grants awarded to political subdivisions pursuant to
Section 8 of 2009 Senate Bill No. 2012. The Adjutant
General provided a report on 2009 flood disaster relief
grants that provide 50 percent of the 6 percent local share
(3 percent of the total cost). The report identified the
estimated state share by grant applicant awarded
pursuant to Senate Bill No. 2012. The Budget Section
learned the obligated 3 percent local share of costs as of
August 2010 was $3 million.

State Disaster Relief Fund

The Budget Section learned the state disaster relief
fund was established by the 2009 Legislative Assembly
providing for a $43 million transfer from the general fund
to the state disaster relief fund in 2009 Senate Bill
No. 2012. The bill appropriated $43 million from the state
disaster relief fund, of which $20 million was available for
emergency snow removal grants to counties, cities, and
townships and $23 million was available for paying costs
related to the 2009 flood disaster, snow removal damage
to roads, and other disasters in accordance with Section 8
of Senate Bill No. 2012. Section 8 of Senate Bill No. 2012
provided that a political subdivision receiving federal
emergency relief funding relating to disasters occurring
from January 2009 through June 2009 may apply to the
Department of Emergency Services for an emergency
relief grant of up to 50 percent of the local match required
to receive the federal emergency relief funding. Section 8
also provided that funds in the state disaster relief fund
not distributed to political subdivisions may be used to
match federal disaster relief funds received for state
purposes. Pursuant to Sections 6 and 8 of Senate Bill
No. 2012, any relief grant expenditures exceeding a
cumulative total of $13 million require Budget Section
approval, and any funds used to match federal disaster
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relief funds received for state purposes require Budget
Section approval.

The Budget Section received the following requests
from the Adjutant General relating to the use of the state
disaster relief fund pursuant to Section 8 of 2009 Senate
Bill No. 2012 and Budget Section action:

Budget
Section
Action

Funding Request Amount

1. | Request for funding to provide $2,336,250
10 percent match for the costs
associated with the January 2010

ice storm

2. | Request for 97 percent of the cost of
repairing a parking lot damaged
during staging for the 2009 flood
event that did not qualify for Federal
Emergency Management Agency
reimbursement

3. | Request for 97 percent of the cost of
raising the grade level of a county
road to protect the road from rising
flood waters and ensure continued
public use. The expenditure did not
qualify for Federal Emergency
Management Agency
reimbursement.

Approved
(March 2010)

1,2

21,909

1,2

180,420

4. | Request for funding to provide the 2,718,952
state match for costs associated
with disasters prior to 2009 for
which the department is still making

payments

5. | Request for funding to repay the
federal share of home buyouts
made through the hazard mitigation
grant program in 1998 that were
later deemed ineligible by Federal
Emergency Management Agency
inspectors

6. | Request for funding to purchase
flood materials in anticipation of a
2010 flood event and a presidential
disaster declaration

Approved
(March 2010)

192,486 12

500,000 13

7. | Request for funding to provide the 2,781,250
state match for costs associated

with 2010 spring flooding

Approved
(June 2010)

8. | Request for funding to provide the 2,000,000
state match for costs associated

with the 2010 spring storm
Total $10,731,267

'The Budget Section did not act on these requests. The Budget
Section received a report from the Legislative Council staff regarding
the Budget Section authority to approve the use of money in the state
disaster relief fund. The Budget Section learned that based on the
provisions of Senate Bill No. 2012, the Budget Section has authority
to approve or disapprove requests to spend money from the fund to
match federal disaster relief funds received for state purposes and for
requests to approve or disapprove grants for state disaster relief that
exceed $13 million during the biennium. The Budget Section learned
the Adjutant General may distribute funds for other disaster-related
purposes without Budget Section approval if the Adjutant General
concludes that the grants are eligible for disaster payments from the
state disaster relief fund under Section 37-17.1-27.

*The Adjutant General plans to use funding from the state disaster
relief fund to pay for these costs.

®As of October 2010, the Adjutant General has determined that the
flood materials are eligible for federal funds reimbursement of
75 percent. The Adjutant General plans to pay for the remaining
25 percent from the state disaster relief fund.

Approved
(June 2010)




The Adjutant General reported that through
August 2010 state disaster relief fund expenditures
totaled $12 million, including $5.4 million for emergency
snow removal grants ($20 million appropriated),
$2.8 million for the April 2010 ice storm, $1.5 million for
the January 2010 winter storm, $1.3 million for the 2009
flood disaster, $576,395 for the 2010 flood disaster, and
$473,399 for the state match on disasters prior to 2009
($23 million appropriated). The Budget Section learned
projected expenditures for the remainder of the 2009-11
biennium include $5 million for the 2009 flood,
$2.2 million for disasters prior to 2009, $800,000 for the
April 2010 ice storm, $653,307 for the January 2010
winter snowstorm, and $112,377 for the 2010 flood. The
Adjutant General reported the estimated June 30, 2011,
balance in the state disaster relief fund is $22.3 million.

Reintegration Program

The Budget Section received a report from the
Adjutant General on reintegration program expenditures
and the program's impact on service members pursuant
to Section 11 of 2009 House Bill No. 1016. The Budget
Section learned the 2009 Legislative Assembly provided
$1,377,409 from the general fund for the reintegration
program and major expenditures include three FTE
licensed social workers ($364,000), temporary
employees to support the Military Outreach program
($484,000), and rent for the Military Service Center
located in Bismarck ($220,000). The Budget Section
learned that an additional $3.4 million in federal funds
was available for this program during the two years prior
to September 2010.

The Budget Section learned the North Dakota
National Guard Service Member and Family Support
program provides a variety of critical support elements
for service members and their families who are at risk for
issues resulting from deployments. The Service
Member and Family Support program has assisted
service members and their families with issues of mental
health and posttraumatic stress disorder, as well as
financial issues. The Service Member and Family
Support program has established a stand-alone Military
Service Center in Bismarck and a Military Outreach team
that assists all veterans. The program provides support
to all veterans, including Army, Navy, Air Force, and
Marine veterans from every conflict since World War 1.
Since January 2009, team members have made contact
with nearly 14,000 service members. Family members
assisted account for 44 percent of the overall contacts.

STATE TREASURER
Weather-Related Cost-Sharing Funds

The Budget Section received a report from the State
Treasurer regarding weather-related cost-sharing funds
distributed to cities, counties, and townships pursuant to
2009 Senate Bill No. 2012. The State Treasurer
reported a total of $59.9 million was distributed to
political subdivisions in June 2009 as follows:

e $10 million to townships;

e $41.4 million to counties and cities;

e $7.5 million to the state highway fund; and
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¢ $1 million to the public transportation fund.

The Budget Section learned cashflow issues and
computer system changes delayed the distributions until
June 20089.

STATE BOARD OF
AGRICULTURAL RESEARCH AND

EDUCATION STATUS REPORT

The State Board of Agricultural Research and
Education provided information to the Budget Section
regarding the status of board activities pursuant to
Section 4-05.1-19(10). The board reported receiving
information from commodity groups, producers, and
researchers which was summarized into soil health, crop
quality, improved livestock production, and organic and
sustainable agriculture areas. The Budget Section
learned additional funding is needed for research
technicians and facility updates.

INFORMATION
TECHNOLOGY DEPARTMENT
Annual Reports

Pursuant to Section 54-59-19 the Budget Section
received the Information Technology Department's
2008-09 and 2009-10 annual reports. The Information
Technology Department reported the 2009 Legislative
Assembly provided funding to upgrade Ethernet
bandwidth at kindergarten through grade 12 school
districts. The department reported a majority of school
districts were connected and many invested in video
equipment to take advantage of the increased
bandwidth.  The department reported it has been
concentrating on customer service for the last three
years, and the focus of its fiscal year 2010 report is on
measuring outcomes. In fiscal year 2010 the
department reported, based on customer surveys, the
department is a trusted business partner 98.9 percent of
the time compared to 94.9 percent in fiscal year 2008
and is the preferred information technology provider
94.6 percent of the time compared to 86.2 percent in
fiscal year 2008. The Information Technology
Department responded to 60,835 incidents during fiscal
year 2010 and completed 3,639 service requests, of
which 97 percent were on budget and 92 percent were
on time. The department reported billings for fiscal year
2010 of $49.6 million, $3.1 million more than fiscal year
2009. The majority of revenue is generated from
computer hosting and software development service
fees. The department reported a turnover rate of
5 percent in fiscal year 2010. The department reported
the majority of its service rates are competitive with
surrounding states.

Request for Approval to Use Contingent Funds

Pursuant to Section 3 of 2009 Senate Bill No. 2021,
the Budget Section received and approved a request
from the Information Technology Department to spend
the agency's contingent general fund appropriation of
$2,263,883 for a statewide longitudinal data system.
The Budget Section learned that the department applied
for a federal grant in December 2009, and in May 2010



the department was notified that its application was not
approved.

DEPARTMENT OF HUMAN SERVICES
Transfers in Excess of $50,000
Pursuant to Section 7 of 2009 House Bill No. 1012
the Budget Section learned through August 2010 the
Department of Human Services had no transfers
between line items and between subdivisions of House
Bill No. 1012 in excess of $50,000.

Medicaid Management Information System
Contingency Funds

The Budget Section received and approved a request
from the Department of Human Services to spend
$2,172,584 of Medicaid management information system
(MMIS) project contingency funds, of which $512,550
was from the general fund and the remainder from
federal funds pursuant to Section 4 of 2007 Senate Bill
No. 2024. The department reported the 2005 Legislative
Assembly in House Bill No. 1012 appropriated
$29,188,859, of which $3,667,820 was state matching
funds from the permanent oil tax trust fund, to the
Department of Human Services to rewrite the MMIS.
The 2007 Legislative Assembly in Senate Bill No. 2024
provided additional funding of $31,072,641, of which
$3,643,133 was state matching funds from the general
fund, for the project. The department did not spend all of
the state matching funds during the 2005-07 biennium
and was authorized to continue the unspent funds into
the 2007-09 biennium for the project. As a result, the
department used these funds to obtain additional federal

matching funds of $2,267,871 for the project. Total
funding available for the project is:

State Federal

Match Funds Total
2005-07 appropriation $3,667,820| $25,521,039($29,188,859
2007-09 appropriation 3,643,133| 27,429,508 31,072,641
Additional federal matching funds 2,267,871 2,267,871
Total $7,310,953| $55,218,418|$62,529,371

The Budget Section learned the original appropriation
included a 10 percent contingency, or approximately
$5.6 million. The Budget Section learned, based on the
project's 90 percent match, the general fund portion of
the 10 percent contingency is approximately $560,000.
The Budget Section learned hardware and software for
the project were purchased by the Information
Technology Department with loan proceeds approved by
the Budget Section in October 2007. The Budget
Section learned the Information Technology Department
loan will be repaid from collections of a hosting fee
charged to the Department of Human Services. The
department reported the hosting fee was initially
budgeted as an operating expense; however, due to the
delayed schedule, the fee must now be included in
project costs. The Budget Section learned beginning in
November 2009 the department must also pay the
annual software maintenance fee for the purchased
software.
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Status of MMIS

The Budget Section received periodic reports from
the Department of Human Services and Affiliated
Computer Services Government Healthcare Solutions
(ACS) regarding the status of the MMIS computer
project. The Budget Section learned in February 2010
ACS--the software developer--merged with Xerox. The
Budget Section learned the original estimated
completion date for the MMIS was July 2009, but the
completion date has been delayed to June 2012. The
Budget Section learned ACS met the June 1, 2010,
milestone of completing and testing specific base
enterprise functions. ACS reported due to project
complexity and adding work to the plan, the project
timeline had to be revised from its previous estimated
completion dates. ACS reported the first part of the new
MMIS--provider enrollment--will be implemented on
December 1, 2011, and the remainder of the new MMIS
will be implemented six months later in June 2012. The
Budget Section received the following project funding
summary through August 2010:

Spent Through
Description Budget August 2010 Remaining
General fund $3,643,133 $2,651,027 $992,106
Federal funds 55,218,418 33,079,533 22,138,885
Other funds 3,667,820 1,828,252 1,839,568
Total project $62,529,371 $37,558,812 | $24,970,559

TOBACCO PREVENTION

AND CONTROL COMMITTEE

The Center for Tobacco Prevention and Control
Policy and the Tobacco Prevention and Control
Committee presented information to the Budget Section
quarterly regarding the implementation of the
comprehensive tobacco prevention and control plan
pursuant to 2009 House Bill No. 1015. The 2009-11
biennium appropriation for the Tobacco Prevention and
Control Committee is $12.9 million. The Budget Section
learned the Tobacco Prevention and Control Committee
contracted with the State Department of Health to serve
as the fiscal agent for the committee and leased office
space at the North Dakota Agriculture Foundation
Building in Bismarck. The Tobacco Prevention and
Control Committee released the completed tobacco
prevention and control state plan in July 2009. The
Budget Section learned that through August 2010, the
Tobacco Prevention and Control Committee spent
$3.5 million of its appropriation, including $3.3 million for
grants and professional fees provided to local
communities to address tobacco use at the local level.

DEPARTMENT OF COMMERCE
Annual Audits of Renaissance
Fund Organizations
The Department of Commerce reported on the
annual audits of renaissance fund organizations
pursuant to Section 40-63-07(9). The department
reported 49 renaissance zone cities, of which 7 have at
least one renaissance fund organization. The
Legislative Assembly approved the following maximum



aggregate tax credits for investments in a renaissance
fund organization:

e $2.5 million - 1999 Legislative Assembly.

e $1 million - 2001 Legislative Assembly.

e $1.5 million - 2003 Legislative Assembly.

e  $2.5 million - 2009 Legislative Assembly.

The Department of Commerce reported all of the
$2.5 million in renaissance credits approved by the 1999
Legislative Assembly were allocated as of June 2, 2008.
Of the $2.5 million in renaissance credits approved by
the 2001 and 2003 Legislative Assemblies, remaining
funds are still in the process of being used by investors.
Of the $2.5 million in renaissance credits approved by
the 2009 Legislative Assembly, funds have been
allocated to cities with populations over 30,000. The
Budget Section learned the independent auditor's
reports of the renaissance fund organizations have been
submitted to the Department of Commerce.

Centers of Excellence Fund

The Legislative Council staff reported the 2009
Legislative Assembly established a centers of excellence
fund in Senate Bill No. 2018 (Section 15-69-06). Money
in the centers of excellence fund is appropriated to the
Department of Commerce on a continuing basis for
implementing and administering the centers of
excellence program, and interest earned on the fund
remains in the fund. The Legislative Council staff
reported for the 2009-11 biennium the 2009 Legislative
Assembly appropriated $15 million from the general fund
and provided a contingent general fund appropriation of
$5 million for transfer to the centers of excellence fund.
The Office of Management and Budget was permitted to
transfer the contingent appropriation if actual general
fund revenues for the period July 1, 2009, through
December 1, 2009, exceeded estimated general fund
revenues for that period by at least $5 million.
Revenues were determined sufficient by the Office of
Management and Budget, and the transfer was made in
December 2009.

Centers of Excellence Enhancement Grants

The Budget Section learned that of the $20 million
the 2009 Legislative Assembly appropriated for centers
of excellence, Section 23 of 2009 Senate Bill No. 2018
requires $10 million to be made available for centers of
excellence enhancement grants. Through April 2010 the
Centers of Excellence Commission has awarded
$7.75 million of the $10 million appropriated for centers
of excellence enhancement grants to the following
projects:

University of North Dakota
Center of Excellence for Unmanned Aircraft Systems $2,754,000
Research, Education, and Training
North Dakota State University
Research | expansion 4,000,000
Materials and Nanotechnology Center 1,000,000
Total $7,754,000

2009-11 Centers of Excellence Applications
The Budget Section learned that of the $20 million
the 2009 Legislative Assembly appropriated for centers
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of excellence, Section 23 of 2009 Senate Bill No. 2018
makes available $10 million for centers of excellence
funding awards.

Pursuant to Section 15-69-02, the Budget Section
considered applications for centers of excellence funding
awards recommended by the Centers of Excellence
Commission and the Emergency Commission. The
Budget Section considered three requests for
$7.2 million in total funding. The applications for centers
of excellence were:

e North Dakota State University - Center for

Sensors, Communications and Control -
$2.8 million.

e North Dakota State University - Center for
Advanced Technology Development and

Commercialization - $3.9 million.
e Minot State University/Trinity Health - Geriatric
Research Center - $500,000.

Centers of excellence projects totaling $6.7 million
were approved in Round 1 of the application process in
June 2010. The Budget Section did not approve the
Minot State University Geriatric Research Center
($500,000) requested center of excellence project. As a
result, $3.3 million of the $10 million made available for
centers of excellence funding awards remains available
for future applications.

Centers of Excellence Reports
The Budget Section received pursuant to Section
15-69-05(2) annual audit reports on 14 of 17 centers of
excellence approved prior to the 2009-11 biennium and
the centers of excellence monitoring report from the
Department of Commerce. The following three centers
of excellence had not received funding as of June 30,
2009, and, therefore, audits had not been conducted:
e North Dakota State University Center
Integrated Electronic Systems.
o University of North Dakota Research Foundation
Center of Excellence for Passive Therapeutics.

for

e North Dakota State University Center for
Biopharmaceutical Research and Production.
Annual Audit Reports
The Budget Section learned each center of

excellence is required to conduct an annual audit and
provide it to the State Board of Higher Education, the
North Dakota Economic Development Foundation, and
the Legislative Council. The department provided audits
for the fiscal year ended June 30, 2009. Of the
14 centers audited, there were nine findings within
7 centers. The department reported all findings have
been addressed and corrected or will be addressed and
corrected if the items related to methodologies of the
annual functional performance report. The department
reported most findings were administrative in nature, and
none of the findings significantly impact the scope or
purpose of the project.

Monitoring Report
The Budget Section learned the 2007 Legislative
Assembly provided for a mandatory monitoring period for



centers of excellence. The Department of Commerce
reported the increased level of accountability of centers
of excellence is accomplished by functional reviews and
site visits conducted annually by the department. The
Legislative Assembly also established requirements
regarding the distribution of funds and matching funds
availability. The Department of Commerce reported
because of these accountability requirements, funding
has been withheld on two approved centers of
excellence. The University of North Dakota Center of
Excellence for Biomedical Device Research,
Development, and Commercialization and the Minot
State University Great Plains Knowledge and Data
Center have been unable to secure matching funds.
The department reported the centers of excellence
program has an estimated total economic impact on
North Dakota's economy of $329.4 million. The
department reported centers of excellence expenditures
of $19.9 million as of June 30, 2009. The department
reported the centers of excellence program has led to
the creation of 2,060 total jobs and partnerships with
135 companies.

Great Plains Applied Energy Research Center

Pursuant to 2009 House Bill No. 1350 the Budget
Section received reports from the Department of
Commerce regarding the status of the construction of the
Great Plains Applied Energy Research Center, including
information on the extent to which nonstate matching
funds have been made available for the project. The
department reported the project is being coordinated by
the City of Bismarck. Representatives from the City of
Bismarck reported the Great Plains Applied Energy
Research Center represents a link between energy
research generated in the laboratory and the application
of new energy concepts in the field. The Budget Section
learned the center will test energy technology applications
on a small scale so they may be more reliably
implemented in the field. The City of Bismarck and
project partners applied for and received a grant from the
federal Economic Development Administration to
complete a feasibility study. The study will address the
feasibility and financial sustainability of the project
concept and, if the project is deemed feasible, prepare a
long-term business plan. The grant will provide $100,000
in federal funds to be matched by $100,000 from the City
of Bismarck and six North Dakota energy companies.
The Budget Section learned the city awarded the
feasibility study contract to Deloitte Consulting. The City
of Bismarck reported that the state funds will not be spent
until the feasibility study and business plan are completed
indicating the proof of concept and long-term sustainability
of the proposed center.

Grants and Loans to Early Childhood Facilities

Pursuant to 2009 Senate Bill No. 2225 the Budget
Section received a report from the Department of
Commerce regarding grants and loans for child care
providers for technical assistance, infrastructure, or
business planning. The Budget Section learned funding
for grants and loans for child care providers was provided
to the Department of Commerce Division of Community
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Services ($520,300) and the North Dakota Development
Fund, Inc. ($1,299,700). The Department of Commerce
reported as of June 2010, the Division of Community
Services completed first round grant distributions of
$243,096 to 92 child care facilities and second round
grant distributions of $209,459 to 65 child care facilities.
The Department of Commerce reported funding of
$47,445 is available for the remainder of the biennium for
technical assistance and business plans. The
Department of Commerce reported that the Development
Fund approved six loan requests for a total of $293,041 to
entities in  Bismarck (2), Fargo (1), Minot (1),
West Fargo (1), and Williston (1).

Technology-Based
Entrepreneurship Grant Program
Pursuant to Section 13 of 2009 Senate Bill No. 2018
the Budget Section received a Department of Commerce

report on the status of the technology-based
entrepreneurship  grant  program and  program
expenditures. The department reported the goal of the

technology-based entrepreneurship grant program is to
grow technology-based entrepreneurship in North Dakota
by providing grants in four areas--access to capital,
marketing assistance, entrepreneur infrastructure, and
entrepreneurial talent. The department reported an
entrepreneur center must be certified by the Department
of Commerce as providing business incubator services,
such as mentors, shared services, relationships with
educational institutions, marketing assistance, accounting
or financial management, training, and regulatory
compliance. The Budget Section learned as of
September 2010 certified entrepreneur centers include
the University of North Dakota Center for Innovation, the
North Dakota State University Research and Technology
Park, the I.D.E.A. Center in Bismarck, the Southern Valley
Innovation Center in Wahpeton, the Dickinson State
University Strom Center for Entrepreneurship and
Innovation and the Severson Entrepreneurship Academy
at Minot State University.

The Budget Section learned the Department of
Commerce awarded technology-based entrepreneurship
grants in four quarterly rounds. Grant applicants
submitted an application detailing the project, how the
funds will be expended, the expected short-term and long-
term results, and the metrics used for measuring the
results. In the first quarterly round of funding, the
Department of Commerce provided a total of $200,000 in
technology-based entrepreneurship  grants. The
department expects the $1 million appropriation to be
committed prior to the end of the biennium. A summary of
grant awards as of September 2010 is provided in the
chart below:

Certified
Entrepreneur Grant
Center Funding Use Amount

North Dakota State Entrepreneurship services $90,000

University Research and programs administered

and Technology Park by its technology incubator

I.D.E.A. Center Wolf Technologies to develop 10,000
and execute a marketing plan
for their Light Check product




Certified
Entrepreneur Grant
Center Funding Use Amount
Dickinson State Business challenge program 50,000
University Strom Center
for Entrepreneurship
and Innovation
University of North Federal and state technology 50,000
Dakota Center for partnership program to match
Innovation a $100,000 Small Business
Administration federal and
state technology grant to be
used in assisting companies
in securing small business
innovation research/small
business technology transfer
program federal grants
Total awards $200,000

Tax-Exempt Property by School District

The Budget Section received a report from the
Department of Commerce on tax-exempt property by
school district pursuant to Section 14 of 2009 Senate Bill
No. 2018. The Budget Section learned the Department
of Commerce hired two interns to conduct the research
from June through mid-August 2010. The department
reported only 6 of the 53 counties were able to provide
most of the requested data. The department reported
counties either did not respond or due to the lack of
consistency in collecting and reporting data on
tax-exempt property could not produce the requested
data. To complete the requested study, the department
recommended counties be required to consistently
collect and report information on school district code,
taxpayer name, parcel number, tax class or code,
acreage or square footage, the value of potential
revenue lost due to exemption, and classification if
property generates revenue.

HEALTH INFORMATION TECHNOLOGY

ADVISORY COMMITTEE

Pursuant to 2009 Senate Bill No. 2332 the Budget
Section received periodic reports from the Information
Technology Department regarding the status of health
information technology activities. The Information
Technology Department reported Senate Bill No. 2332
established a health information technology planning
revolving loan fund to provide low-interest loans to
health care entities to assist in improving health
information technology infrastructure. The bill also
provided for a $5 million contingency appropriation from
the earnings and accumulated undivided profits of the
Bank of North Dakota to the fund. The contingency was
met when actual general fund revenues for the period
July 1, 2009, through September 30, 2009, exceeded
the estimated general fund revenues for the period by at
least $22.5 million. The Budget Section learned that
when the $5 million became available, criteria was
established for loans to providers, hospitals, and
multiprofessional entities.

The Information Technology Department reported
14 entities with project costs totaling approximately
$16.9 million applied for loans totaling $7.2 million. The
Health Information Technology Advisory Committee
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approved 12 applications--2 clinics and 10 critical access
hospitals--totaling $5 million. As of September 2010,
11 of the 12 entities have completed the required
readiness assessment, 5 of the 11 have completed and
submitted the Bank of North Dakota loan application,
and 2 of these have been approved by the Bank.

The Budget Section learned that in March 2010
$5.34 million was awarded to the state in federal grants
to support the state in establishing health information
exchange capacity among health care providers and
hospitals. The Budget Section learned that as part of
the agreement, a strategic and operational plan must be
developed and submitted for approval to the Office of
National Coordinator for Health Information Technology
by September 27, 2010. The Information Technology
Department reported that implementation of the
statewide health information exchange is expected to
begin in early 2011 once the strategic and operational
plan is approved.

HIGHWAY PATROL
Commercial Vehicle Information

Systems and Networks
Pursuant to 2009 Senate Bill No. 2011 the Budget
Section received semiannual reports from the Highway
Patrol regarding the status of implementation of the
commercial vehicle information systems and networks
and on the use of funds appropriated for the
implementation.  The Budget Section learned the
commercial vehicle information systems and networks is
a collection of information systems and communication
networks that support commercial vehicle operations
and is managed by the Federal Motor Carrier Safety
Administration. The Budget Section learned the
commercial vehicle information systems and networks
program provides a framework that enables state and
federal government agencies, the motor carrier industry,
and other parties engaged in commercial vehicle
operations safety assurance and regulation to exchange
and use information to improve safety and security and
to conduct business transactions electronically. The
2009 Legislative Assembly directed the Highway Patrol
to proceed with the implementation of the commercial
vehicle information exchange window system, including
preparations necessary to allow for the automated
issuance of highway permits and provided $100,000
from the general fund to complete the initial
implementation process. The Highway Patrol reported
McFarland Management in association with lteris, Inc.,
was awarded the contract for the commercial vehicle
information systems and networks study for $80,595. In
addition, the Highway Patrol reported spending $6,092
on advertising for the project and $11,755 for grant
application planning. The Highway Patrol does not

anticipate spending the remaining $1,558.

DEPARTMENT OF TRANSPORTATION
Use of Highway Funding
Pursuant to Section 11 of 2009 Senate Bill No. 2012
the Budget Section received periodic reports from the
Department of Transportation regarding the anticipated



use of state, federal, emergency, and other highway
funding during the 2009-10 interim.

The Department of Transportation reported as of
September 2009 the 2009 transportation programs
included regular construction projects, ARRA projects,
and emergency relief projects. The department reported
the regular construction program included 199 projects
at a cost of $260 million, including $69.4 million for urban
road improvements and nearly $18 million for county
road improvements, including the replacement of
11 county bridges. The Budget Section learned the
department received an allocation of approximately
$170.1 million for roads and bridges through ARRA. The
Budget Section learned the department identified
99 projects totaling $90 million for 2009, including
$60.6 million for state projects, $15.7 million for urban
projects, and $13.7 million for county projects. The
department reported the remaining $80.1 million of
federal fiscal stimulus funds will be spent for projects in
2010. The Budget Section learned as of September
2009 the department estimated the total cost of
statewide emergency relief projects, excluding the Devils
Lake Basin area, was approximately $22 million.

The Department of Transportation reported as of
September 2010 the following estimate of 2010 highway
projects:

Estimated
Project Costs
(Amounts
Funding Shown in
Source Projects Millions)
ARRA Stimulus projects $80.00
Federal Bid openings - May, June, and July 238.45
Emergency relief | Devils Lake Basin 71.04
Various cities and counties 7.40
State Preventative maintenance projects 40.34
(2009 SB 2012)
Missile roads 6.06
Federal estimated 2010 Department of Transportation $443.29
construction projects

The Department of Transportation reported the 2010
ARRA projects include:
e Twenty-three state projects totaling $64 million;
e Twenty urban projects totaling $7 million;
e Seven county projects totaling $4 million; and
e Twenty transportation enhancement projects
totaling $5 million.

INDUSTRIAL COMMISSION
Status of Mill and Elevator Study

Pursuant to Section 11 of 2009 Senate Bill No. 2014
the Industrial Commission presented information to the
Budget Section regarding the status of the Mill and
Elevator study. The Industrial Commission presented a
report prepared by Eide Bailly LLP entitled North Dakota
Mill and Elevator Association Industry Comparison. The
Budget Section learned the industry comparison
evaluation of the Mill and Elevator indicates, with the
exception of the 2008 fiscal year, that the mill compares
favorably to peer milling companies, especially relating to
gross profit and operating expense efficiency ratios. The
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Budget Section learned the mill's operation in fiscal year
2008 was negatively affected by the increase in hard red
spring wheat and durum commodity prices and hedging
roll costs. Eide Bailly LLP reported its analysis indicated
turnover and liquidity ratios differed negatively from
industry comparatives due to competitive management
practices implemented and more recent fixed asset
investments by the mill.

PUBLIC SERVICE COMMISSION

Pursuant to Section 3 of 2009 House Bill No. 1008 the
Budget Section received a report from the Public Service
Commission regarding the status of the metrology
laboratory. The Public Service Commission reported the
metrology laboratory discontinued providing metrology
services to the public on March 14, 2010, and that the
commission is seeking an alternative metrology provider.
The Public Service Commission reported Minnesota
Valley Testing Laboratories, Inc., is in the process of
constructing new laboratory facilities in Bismarck and may
be interested in the metrology program. The Budget
Section learned the Public Service Commission
anticipates organizing a meeting with Minnesota Valley
Testing Laboratories, Inc., the Department of Commerce,
and the Bismarck-Mandan Development Association to
discuss the possibility.

AGRICULTURE COMMISSIONER

Additional Office Space

The Budget Section received and approved a request
from the Agriculture Department to lease additional office
space pursuant to Section 8 of 2009 House Bill No. 1009.
The Agriculture Department reported the 2009 Legislative
Assembly provided $120,000 from the general fund to the
Agriculture Commissioner for additional office space,
subject to Budget Section approval. The Budget Section
learned the department's current office space in the
Capitol is overcrowded and lacks laboratory facilities.
Under the proposal, two divisions and up to 12 FTE
positions would be relocated into leased space with lease
rates ranging from $13 to $18 per square foot.

VETERANS' HOME

The Budget Section received periodic written summary
reports and presentations from the Veterans' Home
regarding the status of the Veterans' Home construction
project pursuant to Section 8 of 2009 Senate Bill No. 2007
and on the status of the Veterans' Home exterior finishing
construction projects pursuant to Section 4 of 2009
Senate Bill No. 2075. The Veterans' Home reported
backfill failures caused mechanical piping placed in
building foundations to become flooded and damaged by
rains in the fall of 2009. The flooding caused schedule
delays and a dispute over responsibility. The Veterans'
Home reported State Department of Health requirements,
weather-related events in the fall of 2009, delays in the
original contract from the backfill failure, and weather-
related events in the spring of 2010 forced the Veterans'
Home to adjust the original October 1, 2010, completion
date to December 24, 2010. The Veterans' Home
reported the project was approximately 80 percent



complete as of August 2010. The Veterans' Home
reported that although the Veterans' Home construction
project is scheduled for completion in December 2010,
the expected occupancy date is unknown as weather
conditions may not permit residents to move at that time.
The Veterans' Home reported the construction project is
on budget with total estimated construction costs of
$35.3 million, leaving $269,752 remaining unspent.

The Veterans' Home reported on the status of the
Veterans' Home exterior finishing construction projects
pursuant to Section 4 of 2009 Senate Bill No. 2075. The
Veterans' Home reported that the three-stall garage was
moved to its new location; bids have been received for
some of the mill and overlay work; construction on the
maintenance shop is completed, but concrete aprons
have yet to be poured; electric service needs to be
installed; and streetlighting and landscape work remains
to be completed.

GAME AND FISH DEPARTMENT
Land Acquisition Requests
Pursuant to Section 20.1-02-05.1 the Budget Section
received requests from the Game and Fish Department
for the approval of the following land acquisitions:

Morton County

The Budget Section received and approved a request
from the Game and Fish Department to purchase
65.35 acres of land adjacent to and intermingled with the
Oahe Wildlife Management Area in Morton County. The
purchase price of $105,000 ($1,600 per acre) was based
on an appraisal done by Allied Appraisals, Inc., of
Bismarck. The Game and Fish Department reported the
Morton County land acquisition ranked high on the
department's list of potential land purchases and was
identified in information provided to the Appropriations
Committees of the 2009 Legislative Assembly.

Grand Forks County

The Budget Section received and approved a request
from the Game and Fish Department to purchase
160 acres of land adjoined on three sides by the Prairie
Chicken Wildlife Management Area in Grand Forks
County. The Budget Section learned the land in an area
locally known as the Alkali Flats is one of only two areas
in the state that have viable populations of prairie
chickens. The Game and Fish Department reported
approximately 129 acres of the property is under a
conservation reserve program contract until 2018. The
owners offered to sell the property to the Game and Fish
Department for $80,000 ($500 per acre) based on an
appraisal done by Alerus Appraisals of Grand Forks. The
Game and Fish Department reported the Grand Forks
County land acquisition ranked high on the department's
list of potential land purchases and was identified in
information provided to the Appropriations Committees of
the 2009 Legislative Assembly.

McKenzie County
The Budget Section received and approved a request
from the Game and Fish Department to purchase
983 acres of land adjoining the Yellowstone River in
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McKenzie County. The Game and Fish Department
reported the purchase price of $363,333 would be paid
with $113,333 from the game and fish fund and $250,000
from a United States Fish and Wildlife Service grant.

LaMoure County

The Budget Section received and approved a request
from the Game and Fish Department to purchase seven
acres of land adjoining the James River on the outskirts of
the city of LaMoure in LaMoure County. The Budget
Section learned the property provides a recreation area
and fishing access. The owners offered to sell the
property to the Game and Fish Department for $36,000
($5,143 per acre). The Game and Fish Department
reported an appraisal completed by Mr. Raymond
Thielges of LaMoure valued the land at $30,000.

LAND DEPARTMENT

FTE Approval

The Budget Section received and approved a request
from the Land Department for approval to add one FTE
position relating to minerals management pursuant to
Section 6 of 2009 Senate Bill No. 2013. The 2009
Legislative Assembly approved three additional FTE
positions for the Land Department to manage the
increasing workload related to oil and gas mineral leasing
and production activity, including one FTE position
contingent upon Budget Section approval. The Budget
Section learned that as of September 2010 the
department was in the process of filing two of the
positions--an  information  technology = programming
specialist responsible for maintaining computer systems
and databases utilized to manage mineral assets and a
minerals title specialist responsible for resolving title
discrepancies and administering mineral leases,
nominations, and minerals under sovereign land. The
department requested Budget Section approval of a
revenue compliance manager FTE position responsible
for managing lease payments to ensure timely and
accurate payment of royalty and lease payments due
under oil and gas leases. The department reported the
following oil and gas mineral leasing and production
statistics:

e There are 147 oil rigs drilling as of September
2010, 57 involve state-owned minerals that the
department actively manages.

e The department collected $295 million of lease
bonuses during fiscal year 2010, approximately the
amount collected during the previous 39 years

combined.
e When the 2009 Legislative Assembly reviewed the
Land Department budget, the department

managed approximately $874 million in trust fund
financial assets. In the 18 months since then,
these assets have grown by 71 percent to

$1.5 billion.
e The department currently oversees
1,200 producing  wells, an increase of

approximately 500 from four years ago.

o The department currently processes 3,000 royalty
records each month, twice the number processed
in 2006.



State Agency Unclaimed Property

The Budget Section received reports from the Land
Department regarding state agencies that have not
submitted a claim for unclaimed property belonging to that
agency pursuant to Section 47-30.1-24.1. The Budget
Section learned the North Dakota Uniform Unclaimed
Property Act has been in effect since 1975, and since that
time, North Dakota state agencies have been reported as
being owners of unclaimed property. The 2003
Legislative Assembly enacted Section 47-30.1-24.1 in an
effort to resolve the issue of state agency unclaimed
property. Section 47-30.1-24.1 provides that within one
year of receipt of state agency property the administrator
of unclaimed property shall notify the agency by certified
mail. The commissioner of University and School Lands
is to present a report to the Budget Section identifying
every state agency that has not submitted a claim for
property belonging to that agency within one year of the
receipt of the date of the certified mail receipt, and upon
approval of the Budget Section, the agency relinquishes
its right to recover its property.

The Land Department reported that during the
2009-10 interim, its Unclaimed Property Division reviewed
its database annually and identified six state agencies
with unclaimed property as of June 2009 and four state
agencies with unclaimed property as of June 2010.
Certified letters were mailed to those agencies. All
10 state agencies confirmed receipt of the certified mailing
but did not respond.

The Budget Section pursuant to Section 47-30.1-24.1
approved the lists of state agencies relinquishing their
rights to recover unclaimed property in June 2009 and in
June 2010.

JOB SERVICE NORTH DAKOTA
Status of the Job Insurance Trust Fund
Pursuant to Section 52-02-17 the Budget Section
received a report on the status of the job insurance trust
fund. As of December 31, 2009, Job Service North
Dakota reported the trust fund balance was $85.5 million,

exceeding the projected trust fund balance of
$76.9 million. The target for reserve adequacy was
$81.2 million. The Budget Section learned Job Service

North Dakota has seen an increase in claims during 2009
and is anticipating increased claims in 2010 as layoffs
continue. Job Service North Dakota reported the trust
fund target is expected to increase over the next few
years as the recent increase in claims affects the target
formula provided in statute. Job Service North Dakota
reported the increase in the trust fund target will be
implemented incrementally as outlined in statute. The
agency reported the targeted modified average high-cost
multiplier is currently .9 percent.

LEGISLATIVE HEARINGS
FOR FEDERAL BLOCK GRANTS
Background
The Legislative Council staff contacted state agencies
receiving federal funds to determine which agencies
receive block grants that require legislative hearings. The
Budget Section learned the results of the survey revealed
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one block grant--the community services block grant
administered by the Department of Commerce Division of
Community Services--requires legislative hearings. The
required public hearing will be held as part of the
appropriations hearing for the Department of Commerce
during the 2011 legislative session.

Recommendation
The Budget Section recommended House Concurrent
Resolution No. 3002 to authorize the Budget Section to
hold public legislative hearings required for the receipt of
new federal block grant funds during the period from the
recess or adjournment of the 62" Legislative Assembly
through September 30, 2013.

FEDERAL FUNDS

The Budget Section reviewed a report on federal funds
anticipated to be received by state agencies and
institutions for the bienniums ending June 30, 2011, and
June 30, 2013. Excluding federal fiscal stimulus funds,
the report indicated for the 2009-11 biennium, state
agencies and institutions anticipate receiving $3.15 billion
of federal funds, approximately $163.5 million more than
appropriated. For the 2011-13 biennium, state agencies
and institutions anticipate receiving approximately
$2.96 billion of federal funds, $191.3 million less than is
estimated to be received during the 2009-11 biennium. If
the estimated federal funds are appropriated, the 2011-13
biennium will require $794.2 million in general fund
matching dollars, $278 million more than the 2009-11
biennium.

The Budget Section reviewed a report on ARRA funds
anticipated to be received by state agencies and
institutions for the bienniums ending June 30, 2011, and
June 30, 2013. The report indicated for the 2009-11
biennium, state agencies and institutions anticipate
receiving $539.96 million of ARRA funds, approximately
$122.8 million less than the amount appropriated. State
agencies and institutions anticipate approximately
$108.9 million of ARRA funds will continue into the
2011-13 biennium.

LEGISLATIVE COUNCIL

STAFF REPORTS

The Budget Section received the following reports

prepared by the Legislative Council staff:

e 61" Legislative Assembly Legislative Changes to
the Governor's Recommended Appropriations for
the 2009-11 Biennium. The report provides
information on legislative changes to the executive
budget and is a compilation of the statements of
purpose of amendment for action taken on
appropriation bills during the session.

e 61" Legislative Assembly Analysis of Legislative
Changes to the Executive Budget 2009-11
Biennium. The report provides information on
legislative changes to the executive budget, FTE
positions, ongoing and one-time general fund
appropriations, federal fiscal stimulus funding,
one-time funding, major programs, and related
legislation for each state agency. The report also



includes an analysis of major special funds and
statistical information on state appropriations.

e 61%Legislative Assembly Budget Status Report for
the 2009-11 Biennium. The report provides
information on the status of the general fund and
estimated June 30, 2011, ending balance,
legislative changes to general fund revenues, and
legislative appropriation changes to the executive
recommendation.

e 2009 and 2010 North Dakota Finance Facts. The
annual pocket brochure is prepared pursuant to
2009 House Concurrent Resolution No. 3036 and
contains information on economic statistics, the
state budget, kindergarten through grade
12 education, higher education, human services,
corrections, economic  development, and
transportation.

e Fort Berthold Reservation Oil Development Under
2007 Senate Bill No. 2419 and Subsequent State-

Tribal Agreements. The report provides
information on Indian oil compacts and related
revenues.

e State Disaster Relief Fund Expenditures - Budget
Section Approval. The report provides information
regarding the authority of the Budget Section to
approve Adjutant General requests to spend
funding from the state disaster relief fund.

e Summary of 2009-11 Centers of Excellence
Applications. The report provides a listing of
2005-07 and 2007-09 approved applications and
summaries of the 2009-11 Round 1 applications
and workforce enhancement grant recipients.

e 2009-11 Biennium Report on Compliance With
Legislative Intent. The report provides the current
status of major budget changes and initiatives
approved by the 2009 Legislative Assembly for
various agencies. The report contains information
regarding the status of major state trust funds.

AGENCY REQUESTS AUTHORIZED

BY THE EMERGENCY COMMISSION

Pursuant to Sections 54-16-04, 54-16-04.1,
54-16-04.2, 54-16-04.3, and 54-16-09 and Section 1 of
2009 House Bill No. 1487, the Budget Section considered
agency requests that had been authorized by the
Emergency Commission and forwarded to the Budget
Section. From the June 23, 2009, meeting to the
September 22, 2010, meeting, the Budget Section
considered 39 requests, all of which were approved. The
39 Emergency Commission requests approved included
expenditures of $270,332,169 of federal funds, including
14 requests for $50,701,861 of ARRA funds, and
$8,380,000 of other funds, line item transfers totaling
$25,000, contingency approval of $276,569, and
authorization of 9.5 FTE positions for the remainder of the
2009-11 biennium. At the end of this report is a listing
which provides a description of each agency request
considered by the Budget Section.
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Status of the State
Contingencies Appropriation

The Emergency Commission authorized one
expenditure from the state contingencies appropriation
that required Budget Section approval. In June 2009
Valley City State University requested and the Budget
Section approved a $276,596 expenditure from the
2007-09 state contingencies appropriation for repairs to
the W. E. Osmon Fieldhouse. The Valley City State
University request was for the entire remaining balance
available in the 2007-09 state contingencies fund. As of
September 2010, one expenditure for $18,421 was
authorized by the Emergency Commission from the
2009-11 state contingencies appropriation, and the
remaining balance of the state contingencies
appropriation was $681,579. Because the expenditure
was less than $50,000, Budget Section consideration was
not required.

OTHER REPORTS

The Budget Section received other reports, including:

e Adjutant General - Information regarding an
update on the cost of the January 2010 winter
storm disaster.

e Adjutant General - Information on the total funding
by funding source for each disaster being paid for
during the 2009-11 biennium.

e Bank of North Dakota - Information regarding the
estimated fiscal impact of discontinuing the
issuance of federal student loans on July 1, 2010,
as required by federal law.

o Department of Human Services - Periodic
information on the status of Medicaid claims
processing.

e Job Service North Dakota - Information regarding
the use of ARRA funds available to the state.

e Office of Management and Budget - Information
on ARRA, including an update of funding, funding
provided directly to political subdivisions, funding
available to the state that has not been accepted,
the use of $1.2 million of funds retained by the
Department of Commerce for the administration of
the state energy program, funding provided for
programs in the 2009-11 biennium that agencies
may request funding from the general fund to
continue in the 2011-13 biennium, and the number
of state employees who have been employed
using federal stimulus funding.

o Office of Management and Budget - Information
on the state's economy, including information
regarding economic sectors showing growth.

o Office of Management and Budget - Information
on the status of the state's major trust funds,
including information on each fund's current
balance compared to two years ago and the effect
of any investment gains or losses on each fund
during the past two years.

o Office of Management and Budget - Information
regarding federal fiscal stimulus funds retained by
agencies for administration purposes.



Office of Management and Budget - Information
regarding the Veterans' Home July 1, 2009,
special fund balance compared to the amount
anticipated in the Veterans' Home 2009-11
budget.

Office of Management and Budget - Information
on 2007-09 capital construction and information
technology project funding authorized by the
Capital Construction Carryover Committee to
continue to the 2009-11 biennium.

Office of Management and Budget - Information
on the 2009-11 biennium salary equity pool
allocation, including information on how the salary
equity pool allocations were determined and a
summary of how salary equity pool increases were
distributed among agencies.

Office of Management and Budget - Information
regarding a summary of general salary increase
methods used by agencies to distribute salary
increases among employees and the effect these
distribution methods have had on salary
compression issues of agencies.

Office of Management and Budget - Information
on selected agencies that have had pay and
market equity concerns, including specific
information on how salary equity increases have
affected the salaries of the affected employees
and how the general salary increase funds were
distributed to these and other employees within
the agency, including the range of percentage
increases provided.

Office of Management and Budget - Information
on the accuracy of the cost estimates of projects
that have received funding from the capital
improvements preliminary planning revolving fund,
including information regarding whether any of
these projects have required additional funding
after the projects were approved.

Tax Department - Information regarding the
estimated amount of sales tax collections resulting
from oil-related activities.

Tax Department - Information regarding current
revenues distributed to political subdivisions as a
result of the tribal oil agreement and an estimate
of distributions to political subdivisions under the
tribal oil agreement if the payments were
computed based on total revenues rather than
revenues allocated to the state.

University System - Periodic information regarding
an update on the status of major higher education
capital construction projects.

University of North Dakota and North Dakota State
University foundations - Information on the use of
University of North Dakota and North Dakota State
University foundation funds, including funds used
for salary enhancements, building projects, and
scholarships, equipment, grants, and discretionary
spending.

University System - Information on the anticipated
use of space that would be vacated if the
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information technology facility project at the
University of North Dakota is approved.

e University System - Information on the status of
the University of North Dakota School of Medicine
and Health Sciences Bismarck Center for Family
Medicine capital project.

e University System - Information on the definition of
institutional and local funds and whether the
definitions are consistent among University
System institutions.

This report presents Budget Section activities through
September 2010. Because one of the major
responsibilities of the Budget Section is to review the
executive budget, which by law is not presented to the
Legislative Assembly until after December 1, a
supplement to this report will be submitted for distribution
at the beginning of the 62" Legislative Assembly in
January 2011.

AGENCY REQUESTS CONSIDERED

BY THE BUDGET SECTION

Pursuant to Sections 54-16-04, 54-16-04.1,
54-16-04.2, 54-16-04.3, and 54-16-09, and Section 1 of
2009 House Bill No. 1487, the Budget Section considered
39 agency requests that were authorized by the
Emergency Commission. All requests were approved.
The following is a list of agency requests approved from
June 23, 2009, through September 22, 2010:

Adjutant General

e March 11, 2010 - To increase special funds
spending authority by $63 million of federal funds
from the Federal Emergency Management Agency
for the 2009 flood disaster.

e March 11, 2010 - To increase spending authority
by $17,521,875 of federal funds from the Federal
Emergency Management Agency for the grants
line item ($17,451,875), the salaries line item
($45,000), and the operating expenses line item
($25,000) relating to damage caused in
25 counties and 1 tribal jurisdiction by a severe
winter storm during January 2010.

e June 22, 2010 - To increase spending authority by
$20,859,375 of federal funds from the Federal
Emergency Management Agency for costs relating
to 2010 spring flooding.

e June 22, 2010 - To increase spending authority by
$28,368,750 of federal funds from the Federal
Emergency Management Agency for costs relating
to damage caused by an April 2010 spring storm.

e September 22, 2010 - To increase spending
authority by $1,668,750 of federal funds from the
Federal Emergency Management Agency for
costs relating to damage caused by an April 2010
storm.

e September 22, 2010* - To increase special funds
spending authority by $400,000 of federal funds
from ARRA, National Guard Bureau, for the
federal stimulus funds line item ($400,000) for new
high-efficiency furnaces and water heaters in four
federally supported facilities at Camp Grafton.



September 22, 2010 - To increase special funds
spending authority by $405,000 of federal funds
from the Department of Homeland Security
emergency management performance grant
program for the capital assets line item ($70,000)
to purchase a mobile command and emergency
operations trailer and for the Civil Air Patrol line
item ($335,000) to purchase an infrared radar
system for a Civil Air Patrol aircraft.

Department of Agriculture

June 23, 2009 - To increase the grants line item
by $1 million to accept federal funds ($750,000)
and funding from the Office of Management and
Budget ($250,000) to assist livestock producers
affected by severe winter conditions and spring
flooding.

Attorney General

June 22, 2010 - To increase the capital assets line
item by $269,877 of federal funds from the
Department of Justice and the Office of National
Drug Control Policy to purchase equipment for the
State Crime Laboratory.

Department of Commerce

September 15, 2009* - To increase special funds
spending authority by $258,858 to accept federal
funds from the ARRA enhanced government
energy assurance and resiliency grant for the
creation and testing of standardized energy
assurance and resiliency plans to use during
energy emergencies and supply disruptions.
September 15, 2009* - To increase special funds
spending authority by $615,000 to accept federal
funds from the United States Department of
Energy under ARRA to provide rebates for
consumers purchasing Energy Star appliances.

Department of Corrections and Rehabilitation

June 22, 2010 - To increase the juvenile services
line item by $308,125 of federal funds available
from the Department of Commerce for
implementing energy conservation projects and
improving environmental conditions at the Youth
Correctional Center.

June 22, 2010 - To increase the adult services line
item by $122,656 of federal funds from Job
Service North Dakota to implement a workforce
training project.

June 22, 2010 - To increase the adult services line
item by $1.73 milion of special funds from
Roughrider Industries to allow Roughrider
Industries to manage and operate the prison
commissary.

Council on the Arts

June 22, 2010 - To increase the grants line item
by $209,029 of federal funds from the National
Endowment for the Arts to be distributed for arts
programming throughout the state.

Game and Fish Department

June 22, 2010 - To increase the salaries and
wages line item ($61,000), the capital assets line
item ($20,000), and the grants line item
($1,062,500) for a total of $1,143,500 of federal
funds from the United States Department of
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Agriculture and the United States Department of
the Interior for various fishing-related projects,
dam repairs and retrofitting, boat ramps, shoreline
stabilization and fishing access projects, and
monitoring of avian influenza and chronic wasting
disease.

State Department of Health

September 15, 2009 - To increase spending
authority by $4.92 million to accept federal funds
from the Centers for Disease Control and
Prevention for the salaries and wages line item
($480,000), the operating expenses line item
($640,000), the capital assets line item
($200,000), and the grants line item ($3.6 million)
for pandemic influenza preparedness and a
vaccination campaign.

December 15, 2009* - To increase spending
authority by $7,076,990 of federal funds from
ARRA for arsenic trioxide grants ($6.8 million),
ambulatory surgical center surveys ($18,685), a
temporary employee to coordinate and implement
state health care-associated infection prevention
efforts ($201,830), and a grant to the University of
North Dakota School of Medicine and Health
Sciences Center for Rural Health to increase the
number of health care professionals in
underserved areas of the state ($56,475).

March 11, 2010* - To increase spending authority
by $364,148 of federal funds available from ARRA
for the salaries and wages line item ($75,744) and
the operating expenses line item ($288,404). The
funding will be used to reduce the negative health
and economic consequences of tobacco use and
promote nutrition and physical activity.

September 22, 2010* - To increase spending
authority by $548,470 of federal funds available
from ARRA for contracts to enhance the
interoperability between the North Dakota
immunization information system and private
provider electronic health records.

Department of Human Services

September 15, 2009* - To increase special funds
spending authority by $11,062,000 to accept
federal funds from ARRA for grant funds for the
temporary assistance for needy families (TANF)
program increased caseload from 2007 to 2008
($510,000), one-time funds for subsidized
employment costs to assist individuals exiting the
TANF program or to avoid entering the program
($10,345,000), and administrative funds for the
supplemental  nutrition  assistance  program
($207,000).

December 15, 2009 - To increase special funds
spending authority by $202,771 to accept federal
funds from the United States Department of
Health and Human Services Office of
Administration on Aging for the salaries and
wages line item ($19,579) and the operating
expenses line item ($183,192) for implementation
of an Aging and Disability Resource Center pilot
project in the Bismarck region.



e September 22, 2010* - To increase special funds
spending authority by $18.4 million of federal
funds resulting from the extension of the
ARRA-enhanced FMAP from December 2010 to
June 2011.

e September 22, 2010* - To increase special funds
spending authority by $795,000 to accept federal
funds from ARRA for child support incentive
matching funds.

Information Technology Department

e December 15, 2009 - To increase spending
authority by $2 million of federal funds from the
National Telecommunications and Information
Administration for operating expenses for a
comprehensive  assessment of broadband
availability and demand within the state.

e December 15, 2009 - To increase spending
authority by $1 million of federal funds from the
United States Department of Transportation and
the United States Department of Commerce for
the operating expenses line item ($500,000) and
the capital assets line item ($500,000) for
implementation of enhanced 911 services by the
Emergency Services Communications
Coordinating Committee.

e December 15, 2009* - To increase spending
authority by $10 million of federal fiscal stimulus
funds from the United States Department of
Education Institute of Education Sciences for the
Statewide Longitudinal Data System Initiative and
authorize 9.5 FTE positions for the Statewide
Longitudinal Data System Initiative.

Job Service North Dakota

e March 11, 2010* - To increase spending authority
by $87,087 of federal funds from ARRA for
administration of the emergency unemployment
compensation program, which provides additional
weeks of compensation to the unemployed.

State Library

e March 11, 2010 - To increase spending authority
by $200,000 of federal funds from the Institute of
Museum and Library Services in the grants line
item to provide grants to public and school
libraries.

Department of Public Instruction

e June 22, 2010* - To increase the salaries and
wages line item ($67,958) and the operating
expenses line item ($100,000) for a total of
$167,958 of federal funds available from ARRA for
the administration of the Title | - School
Improvement Grant program.

Public Service Commission

e December 15, 2009* - To increase spending
authority by $766,350 of federal funds from the
United States Department of Energy under ARRA
relating to the regulation and oversight of
transmission and generation infrastructure, to
provide training to agency personnel, and for three
temporary positions.

Racing Commission

e June 22, 2010 - To increase the Racing
Commission line item by $75,000 of special funds
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from the Racing Commission administrative fund
for expenses associated with licensing of account
wagering companies.

Secretary of State

e March 11, 2010 - To increase spending authority
by $350,000 to accept federal funds from the
United States Election Assistance Commission for
the Help America Vote Act election reform fund.

Department of Transportation

e March 11, 2010 - To increase spending authority
by $660,000 of federal funds from the federal
Department of Homeland Security for the
operating expenses line item ($250,000) and the
capital assets line item ($410,000) to implement
security enhancements at eight driver's license
testing sites.

e March 11, 2010 - To increase spending authority
by $170,600 of federal funds from the federal
Department of Homeland Security made available
to the Department of Emergency Services for the
capital assets line item to assist in paying costs to
upgrade the State Radio network from analog to
digital service.

e March 11, 2010 - To increase spending authority
by $81.75 million to accept Federal Highway
Administration emergency relief funds of
$75.5 million and provide matching funds from the
state highway fund of $6.25 million for roadway
projects in the Devils Lake area. The funds are to
be used for the salaries and wages line item
($3 million), the operating expenses line item
($10 million), the capital assets line item
($64.25 million), and the grants line item
($4.5 million).

e March 11, 2010* - To increase spending authority
by $160,000 of federal funds from ARRA for a
highway project in Slope County on forest
Highway 5.

Valley City State University

e June 23, 2009 - For $276,569 from the 2007-09
state contingencies appropriation to increase the
capital assets line item for repairs to the
W. E. Osmon Fieldhouse.

Veterans' Home

e June 23, 2009 - To transfer $25,000 from the
capital assets line item to the operating expenses
line item and to increase special funds spending
authority in the operating expenses line item by
$75,000.

*In addition to considering these requests pursuant to
Chapter 54-16, Budget Section consideration to spend
any additional federal funds received under ARRA in
excess of the amounts appropriated for the 2009-11
biennium was also required pursuant to Section 1 of 2009
House Bill No. 1487 and agency appropriation bills as
outlined in item No. 45 of the list of duties assigned to the
Budget Section by law and acted on during the 2009-10
interim.



COMMISSION ON ALTERNATIVES TO INCARCERATION

The Commission on Alternatives to Incarceration was
created by House Bill No. 1473 (2005). The bhill, which
was codified as North Dakota Century Code Section
54-35-24, required the Legislative Management
chairman to select the chairman and vice chairman of
the commission and provided for the membership of the
commission as follows:

1. Three members appointed by the Governor, one
of whom must be an academic researcher with

specialized knowledge of criminal justice
sentencing practices and sentencing
alternatives;

2. The Attorney General or the Attorney General's
designee;

3. Two members appointed by the Chief Justice of
the Supreme Court;

4. The director of the Department of Corrections
and Rehabilitation;

5. The director of the Department of Human
Services;

6. Two local law enforcement officers appointed by
the Attorney General;

7. One state's attorney appointed by the North
Dakota State's Attorneys Association;

8. Three members of the House of
Representatives, two of whom must be selected
by the leader representing the majority faction of
the House of Representatives and one of whom
must be selected by the leader representing the
minority faction of the House of Representatives;

9. Three members of the Senate, two of whom

must be selected by the leader representing the

majority faction of the Senate and one of whom
must be selected by the leader representing the
minority faction of the Senate; and

One representative of the North Dakota

Association of Counties appointed by the

Association of Counties.

Section 54-35-24 requires the commission to study
sentencing alternatives, mandatory sentences, treatment
options, the expanded use of problem-solving courts,
home monitoring, and other related issues. That section
requires the commission to provide to the Governor
information and recommendations for the Governor's
consideration in time for inclusion of the
recommendations in the biennial executive budget.

Commission members were Representatives Lisa
Wolf (Chairman), Brenda Heller, and Lawrence R.
Klemin; Senators Dick Dever, Stanley W. Lyson, and
John  Warner; Governor's appointees  Edward
Brownshield, Dr. Gary Rabe, and Keith Witt; Attorney
General's designee Thomas L. Trenbeath; Chief
Justice's appointees Justice Mary Muehlen Maring and
Judge Gail Hagerty; Director of the Department of
Corrections and Rehabilitation Leann K. Bertsch;
Director of the Department of Human Services Carol K.
Olson; Attorney General's law enforcement officer
appointee Paul D. Laney; North Dakota State's
Attorneys Association appointee Bradley A. Cruff; and

10.
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North Dakota Association of Counties' appointee Duane
Johnston.

The commission submitted this report to the
Legislative Management at the biennial meeting of the
Legislative Management in November 2010. The
Legislative Management accepted the report for
submission to the 62" Legislative Assembly.

BACKGROUND

A 2008 study conducted by the Pew Center on the
States reported approximately 2.3 million adults were
incarcerated in this country, which means more than 1 in
every 100 adults in the country was incarcerated. A
followup report in 2009 indicated the number of adults
under community supervision also has increased
dramatically to over 5 million. However, the report
stated that the percentage of offenders under community
supervision decreased slightly over the last 25 years,
while the number of offenders incarcerated increased.
The report indicated that in 1982, 28 percent of
offenders were incarcerated and 72 percent were under

community supervision. At the end of 2007, the
percentage of total offenders under community
supervision versus incarceration decreased to
69 percent. Combining the number of offenders
incarcerated and the number under community

supervision, the percentage of adults under the control
of the correctional system in this country has risen to
3.2 percent, which is approximately 1 in every 31 adults.
The 2009 report prepared by the Pew Center on the
States indicated that the number of adults under the
control of the correctional system (state and federal) in
North Dakota increased from 1 in 234 in 1982 to 1 in 63
at the end of 2007. The report also indicated that
35 percent of the correctional population was
incarcerated in 2007, which ranked 27" nationally.
According to the report, North Dakota ranks 47"
nationally in the total number of adult offenders either
incarcerated or under community supervision.

Department of Corrections and Rehabilitation

In the appropriation bill for the Department of
Corrections and Rehabilitation--Senate Bill No. 2015
(2009), the Legislative Assembly appropriated
$170,362,718 for the department for the 2009-11
biennium. Of that amount, $144,425,025 is from the
general fund. The bill also appropriated $1,039,856 from
American Recovery and Reinvestment Act of 2009 funds
to the department. The appropriation for the department
provided for an increase of 24 full-time equivalent (FTE)
positions, which increased the total number of FTE
positions within the department to 735.29. In addition,
Senate Bill No. 2030 (2009) appropriated to the
department $19,465,804 from the general fund and
$44,534,196 from the State Penitentiary land fund for the
purpose of completing the renovation and expansion of
the State Penitentiary project. Senate Bill No. 2355
(2009) appropriated to the department $200,000 for
contracting with a private nonprofit organization to



conduct a short-term shelter and assessment pilot
project.

The appropriation to the department in Senate Bill
No. 2015 included $27,928,227 for contract housing and
transitional facilities for male inmates housed at the
Missouri River Correctional Center, county jails, and
private facilities. The department received $8,638,154 to
contract with the Dakota Women's Correctional and
Rehabilitation Center to house female inmates. In
addition, Senate Bill No. 2015 required the department
to distribute in 24 equal payments the sum of $1,628,813
to the Heart of America Correctional and Treatment
Center for inmate-related treatment services during the
biennium. The bill included a provision that states that if
the Heart of America Correctional and Treatment Center
does not accept a sufficient number of inmates to
occupy at least 96 percent of the average daily treatment
program bed count provided for in the contract for the
first 10 months of each year of the biennium, the
department must reduce the monthly payments for the
remaining two months of each year. However, the
department is required to refer a sufficient number of
inmates to the Heart of America Correctional and
Treatment Center to allow for the average daily
treatment program bed count provided for in the contract
to be fulfilled.

Adult Services Division

Section 12-47-01 provides for the establishment of
the State Penitentiary. The main prison complex in
Bismarck houses maximum and medium security male
inmates. As of the end of September 2010, the State
Penitentiary housed 530 male inmates. The James
River Correctional Center in Jamestown is classified as
a medium security housing facility and, as of the end of
September 2010, housed 412 male inmates. The
Missouri River Correctional Center is south of Bismarck
and has no fences or barriers to contain the inmates.
The Missouri River Correctional Center has
approximately 150 prison beds and houses minimum
security male inmates whose sentences are not less
than 30 days nor more than one year. As of the end of
September 2010, the Missouri River Correctional Center
housed 149 inmates.

Parole and Probation Division

The department has offices across the state staffed
by parole and probation officers who manage offenders
sentenced to supervision by a court, released to parole
by the State Parole Board, sent to community placement
by the director, or placed at the Tompkins Rehabilitation
and Correction Center. The officers supervise offender
compliance with the supervision conditions and provide
cognitive, behavioral, and other forms of counseling
services. The division manages the Bismarck Transition
Center, the Tompkins Rehabilitation and Corrections
Unit, and the Last Chance Programs.

The Tompkins Rehabilitation and Correction Center--
a combined program located on the campus of the State
Hospital in Jamestown--houses both inmates and
noninmates. The center provides a structured
two-phased treatment program that generally lasts
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between 100 days and 120 days. The center is the
combination of the Tompkins Rehabilitation and
Corrections Unit from the Stutsman County Corrections
Center and the Corrections Rehabilitation and Recovery
Center. The center consists of three 30-bed wards--one
ward (30 beds) for females and two wards (60 beds) for
males.

During the 2003-05 biennium, the Department of
Corrections and Rehabilitation began to contract with the
Dakota Women's Correctional and Rehabilitation Center
in New England to house its female inmates. The
Dakota Women's Correctional and Rehabilitation Center
is owned and operated by the Southwest Multi-County
Correction Center Board, which consists of one member
from each of the six counties represented in the
Southwest Multi-County Correction Center. The six
counties are Stark, Slope, Billings, Bowman, Dunn, and
Hettinger. The prison at the Dakota Women's
Correctional and Rehabilitation Center consists of
facilities for minimum and higher security inmates and
for administrative segregation. As of the end of
September 2010, the Dakota Women's Correctional and
Rehabilitation Center housed 118 state inmates.

Division of Juvenile Services

and Youth Correctional Center
The Division of Juvenile Services has eight regional
offices serving the eight human service regions across
the state and is staffed to provide supervision to
juveniles committed by the courts. The division also
oversees the Youth Correctional Center, which is located
west of Mandan and is the state's secure juvenile
correctional institution. The Youth Correctional Center
serves as a secure detention and rehabilitation facility for
adjudicated juveniles who require the most restrictive
placement and maximum staff supervision and provides

appropriate  programming to address delinquent
behavior. Juvenile programming at the Youth
Correctional Center includes drug and alcohol

programming, child psychiatric and psychological
services, sexual offender programming, a pretreatment
program for juveniles who are difficult to manage, and a
security intervention group program to inform, educate,
and provide juveniles with alternatives to gang activity
and gang affiliation. The Youth Correctional Center
provides adjudicated adolescents an opportunity to
complete or progress toward completing their education
coursework while in residence.

2005-06 INTERIM STUDY

AND 2007 LEGISLATION
During the 2005-06 interim, the commission made
several recommendations, and the 2007 Legislative
Assembly responded to most of the recommendations.

Electronic Monitoring
The commission recommended Senate Bill No. 2029
(2007), which provided that except for an offense for
which the law requires mandatory incarceration,
electronic home detention or global positioning system
monitoring may be used for certain adult and juvenile
offenders. As enacted the bill authorized, subject to the



availability of funding, the court or with the approval of
the court the Department of Corrections and
Rehabilitation or a correctional facility to implement an
electronic home detention and global positioning system
monitoring program.

Executive Budget and Funding Issues
Faith-Based Treatment Program

The commission recommended the Governor include
in the 2007-09 executive budget $300,000 for room and
board expenses for individuals admitted to a faith-based
program to address addiction problems.

The Legislative Assembly included within the
2007-09 biennial budget for the Department of
Corrections and Rehabilitation $500,000 for faith-based
programming.

Drug Courts

The commission recommended the Governor include
in the 2007-09 executive budget approximately $600,000
for the addition of two FTE positions for the Department
of Corrections and Rehabilitation and four FTE positions
for the Department of Human Services to assist in the
expansion of drug courts.

The Legislative Assembly included funding and
authorization for three FTE positions within the
Department of Corrections and Rehabilitation for drug
court parole and probation officers and for four additional
FTE positions for addiction counselors at regional
human service centers.

Robinson Recovery Center

The commission recommended the Governor include
in the 2007-09 executive budget up to $1.2 million for the
expansion of the Robinson Recovery Center.

In addition to the base funding of $500,000 and an
inflationary increase of $134,000, the Legislative
Assembly directed that $700,000 from the general fund
within the budget for the Department of Human Services
must be used for increasing the number of individuals
receiving methamphetamine treatment services at the
Robinson Recovery Center.

Community Service Programs

The commission recommended the Governor include
in the 2007-09 executive budget $200,000 to be
administered on a cost-share basis with local
governments for the operation of community service
programs.

The Legislative Assembly enacted Senate Bill
No. 2243 (2007), which imposed a $50 community
service supervision fee upon each defendant who
receives a sentence that includes community service.
The bill provided that the community service supervision
fees collected are to be deposited in the community
service supervision fund to be used to provide
community service supervision grants. The bill
appropriated $125,000 from the fund for the 2007-09
biennium to the Department of Corrections and
Rehabilitation for providing matching grants for
community service supervision of offenders and directed
the department to use $100,000 of the funds

76

appropriated in the field services line item in Section 3 of
House Bill No. 1015 (2007) for the purpose of providing
matching grants for community service supervision of
offenders for the biennium.

Cass County Jail Intervention Coordinating
Committee

The commission recommended the Governor include
in the 2007-09 executive budget $582,000 to assist in
implementing the Cass County Jail Intervention
Coordinating Committee mental health project, to be
contingent upon the receipt of a federal grant for the
implementation of the project.

The Legislative Assembly did not provide funding to
assist in the project.

Other Recommendations and Statements

The commission expressed its support for an
appropriate level of funding, staffing, and training for
electronic monitoring programs and the continued use
and expansion of the secure continuous remote alcohol
monitoring program. The commission encouraged the
Governor to assess the need to reduce caseloads for
licensed addiction counselors, case managers for
individuals with serious mental illnesses, and parole and
probation officers to attempt to achieve industry
caseload standards.

The Legislative Assembly provided funding in the
2007-09 budget for the Department of Human Services
for 4 additional full-time case managers, 1 additional
addiction counselor, and 1 sexual abuse therapist and
provided funding in the budget for the Department of
Corrections and Rehabilitation for up to an additional
11 parole and probation officers and 1 corrections agent.

The commission recommended the provision of
adequate funding for mental health and substance
abuse programs.

The Legislative Assembly included within the budget
for the Department of Human Services approximately
$2.8 million for the phasein of a community-based
sexual offender treatment program.

The commission encouraged the Department of
Human Services to work with treatment providers to
identify gaps in recovery support services and to assist
in the implementation of programs to provide early
mental health screenings.

The commission encouraged school
operate alternative schools to assist
adolescents in school.

The commission encouraged the continued study of
the effectiveness of substance abuse treatment
programs. The Legislative Assembly amended
Section 19-03.1-45 to continue the drug assessment and
treatment diversion program and expanded the program
from a three-county pilot program to a statewide
program.

The commission encouraged state agencies and
other entities to place additional emphasis on education
and awareness of substance abuse issues.

The commission expressed support for the work of
the Prevention Advisory Council on Drugs and Alcohol
appointed by the Governor, including the identification of

districts to
in keeping



methods for strengthening families and healthy
communities.

The  commission  expressed  support and
encouragement for private initiatives, such as programs
that provide mentors for children of incarcerated
individuals.

2007-08 INTERIM STUDY

AND 2009 LEGISLATION
During the 2007-08 interim, the commission made
several recommendations, and the Governor and the
2009 Legislative Assembly responded to most of the
recommendations.

Community Service Supervision Fee Bill
The commission recommended Senate Bill No. 2028
(2009) to repeal the $50 community service supervision
fee that courts are required to impose on participants in
community service programs. As enacted the bill
retained the community service supervision fee but
reduced the fee to $25.

Commission Extension Bill
The commission recommended Senate Bill No. 2029
(2009) to extend the existence of the commission until
June 30, 2013. As enacted the bill extended the life of
the commission until August 1, 2013.

Executive Budget and Funding Issues

Faith-Based Treatment Program

The commission recommended the Governor include
$500,000 in the executive budget for room and board
expenses for individuals admitted to a faith-based
program to address addiction problems.

The Legislative Assembly increased funding for faith-
based treatment programming to $800,000.

Community Service Programs

The commission recommended the Governor include
$500,000 in the executive budget for the Department of
Corrections and Rehabilitation to be used by the
department to provide matching grants for community
service programs at a level to be determined by the
department.

The Legislative Assembly provided an appropriation
of $62,500 from the community service supervision fund
to the department in Senate Bill No. 2015 (2009) and
also provided an appropriation of $375,000 from the
general fund to the Office of Management and Budget in
Senate Bill No. 2178 (2009) for community service
supervision grants.

Cass County Justice and Mental Health
Collaboration Project

The commission recommended the Governor include
$86,000 in the executive budget for the Cass County
Justice and Mental Health Collaboration Project.

Crisis Intervention Training
The commission recommended the inclusion of
$126,576 in the budget for the Attorney General to
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provide for crisis intervention for law

enforcement officials.

training

Juvenile Crisis Intervention Programs

The commission expressed its support for a request
by the Department of Human Services for expanded
state funding for juvenile crisis intervention programs
around the state.

Senate Bill No. 2355 (2009) appropriated to the
Department of Corrections and Rehabilitation $200,000
for a pilot project relating to providing a short-term
shelter program for at-risk youth.

Other Recommendations and Statements

The commission encouraged the Governor and the
Department of Human Services to allow the Robinson
Recovery Center to address treatment needs for
addictions other than the treatment of methamphetamine
addiction.

The commission expressed its support for the efforts
of the Department of Human Services and encouraged
the department to provide broader residential treatment
services for addictions and mental health issues on a
statewide basis.

The commission expressed its support for legislation
during the 2009 legislative session to clarify the role of
the county sheriff in supervision of electronic home
monitoring in misdemeanor cases. The Legislative
Assembly adopted House Bill No. 1223 (2009), which
provided that for those offenders who are sentenced to a
term of imprisonment in a county jail or regional
correctional facility, the court may commit the offender to
the legal and physical custody of the administrator of the
jail or correctional facility and provided that it is the
responsibility of the administrator to determine whether
the use of electronic home detention or global
positioning system monitoring is appropriate for that
offender.

The commission expressed its support for the
24/7 sobriety program initiated by the Attorney General
and the efforts of the Attorney General to work with the
Department of Transportation to extend work permits for
participants in the 24/7 sobriety program. The
Legislative Assembly adopted House Bill No. 1306
(2009), which authorized the State Parole Board to
participate in the 24/7 sobriety program as an
intermediate sanction or condition of parole. The hill
also authorized the Attorney General to establish a
statewide 24/7 sobriety program and established
program guidelines and fees. The bill authorized a
district or municipal court to order an offender charged
with a violation of driving under the influence of alcohol
or drugs, domestic violence, abuse or neglect of a child,
or other offense in which alcohol or controlled
substances are involved to participate in the
24/7 sobriety program as a condition of bond. The bill
created a 24/7 sobriety program fund and provided a
continuing appropriation for the use of money in that
fund. The bill appropriated $100,000 from the general
fund to the Attorney General for the purpose of the
24/7 sobriety program.



TESTIMONY AND COMMISSION
CONSIDERATIONS

Department of Corrections and Rehabilitation
The commission received reports from
representatives of the Department of Corrections and
Rehabilitation regarding programs and initiatives at the
department which provide alternatives to incarceration or

which are intended to keep offenders from reoffending.

Division of Juvenile Services and Youth
Correctional Center

The commission toured the Youth Correctional
Center and received testimony regarding the programs
implemented at the center to bring about corrective
actions in youth and to help keep troubled youth out of
the adult justice system. Although the Youth
Correctional Center serves as a secure detention and
rehabilitation facility for adjudicated juveniles who
require the most restrictive placement, about 30 percent
of the juveniles who are receiving services through the
Division of Juvenile Services are under supervision at
home.

The Division of Juvenile Services has implemented
an assessment process through which risks may be
reduced by addressing the criminalgenic needs,
treatment needs, and academic needs of juveniles
placed under the custody of the division. Under the
assessment process, the division may make
better-informed  decisions about placement and
treatment of juveniles and provide for specialization of
staff, continuity of procedures for intake, and the
development of staff expertise.

The Youth Correctional Center operates a state-
approved and accredited school that provides core
classes, elective courses, and vocational education.
The school also provides classes for independent living
skills, parenting, and special education. The Read Right
program implemented at the center has demonstrated
that of the nearly 270 students completing the program,
94 percent have tested over two grade levels higher than
their starting point and 83 percent tested at a post-
high school level on a reading comprehension test.

Prison Industry and Education Programs

Chapter 12-48 authorizes the director of the
Department of Corrections and Rehabilitation to
establish and operate prison industries and

Chapter 12-48.1 authorizes the director to provide for
work release and educational release programs for
offenders under the custody of the department. In
operating the prison industries, work release, and
educational programs, the department has partnered
with a number of private and public entities, including
Job Service North Dakota, the Department of
Commerce, the North Dakota University System, the
Department of Public Instruction, and the Department of
Human Services.

The commission received testimony indicating that a
primary reason offenders reoffend after release from
custody is the inability to find suitable employment due
to a lack of education and appropriate skills. Because
over 20 percent of the approximately 200 to
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300 offenders placed under the custody of the
Department of Corrections and Rehabilitation each year
do not possess a high school diploma, the department
requires any offender who does not have a high school
diploma to participate in an education program to work to
achieve a general educational development (GED)
diploma. The commission was informed that over
90 percent of the offenders earn a GED. To assist
offenders in achieving educational advancement, the
department has instituted reading programs, including
the Read Right program. The Read Right program,
which was first instituted at the Youth Correctional
Center and has been expanded to the adult correctional
facilities, is proving to be successful in increasing the
reading fluency of offenders.

In addition to addressing the basic educational needs
of offenders, the department has implemented
vocational education programs to help prepare offenders
for employment upon release from custody. The
commission received information indicating the prison
industry program has over 50 skill-sets from which
offenders may choose to participate. As well as
providing offender training, the department works with
private sector employers to help address workforce
needs and with Job Service North Dakota to help place
offenders in jobs upon release from custody. The
commission also received testimony regarding the
reentry programs implemented by the department to
help offenders learn how to obtain housing, prepare

resumes, prepare budgets, and complete job
applications.

Because a significant number of offenders under the
custody of the department have child support

obligations, the department works with the Department
of Human Services to temporarily reduce the child
support obligations of offenders while incarcerated so
that the child support burden does not overwhelm the
offender upon release. Although the support obligation
may be reduced, 50 percent of an offender's earnings
from a prison industry program are used to meet the
child support obligation.

Transition Programs and Work Release

The commission received testimony regarding
transition programs implemented by the Department of
Corrections and Rehabilitation. The department utilizes
transitional facilities as a front-end alternative to
incarceration and as a graduated release system for
individuals being discharged from prison. In addition to
providing parole and probation officers options in
responding to violations from community offenders,
transition programs are used to assist in maintaining
continuity between the offender's reentry plan developed
in prison and the offender's community reentry plan.
The commission received testimony stating that
evidence-based practices indicate lower risk offenders
have improved outcomes if diverted to a less-restrictive
environment and higher risk offenders have improved
outcomes if released through a graduated, stepdown
system. Transitional facilities also provide chemical
dependency treatment; cognitive behavioral



programming; and conflict resolution,
budgeting, and employment skills.

The commission received testimony indicating that if
an offender has meaningful employment within the first
two weeks after release from custody, the likelihood of
the individual reoffending is significantly lower. Although
transition programs are instrumental in helping offenders
obtain meaningful employment, statutes imposing
minimum mandatory sentences and requiring an
offender to serve 85 percent of a sentence prevent some
offenders from participating in education and work
release programs.

The commission considered a bill draft to allow the
Department of Corrections and Rehabilitation to
authorize work release or education release for an
offender not currently eligible to participate in those
programs due to the requirement to serve 85 percent of
a sentence or to a minimum mandatory sentence, with
the exception of an offender sentenced to life
imprisonment without the opportunity for parole.

parenting,

Sexual Offender Monitoring and Electronic
Monitoring of Offenders

The commission received testimony regarding efforts
of the Department of Corrections and Rehabilitation to
find housing for sexual offenders who are unable to find
housing upon release from custody. Members of the
commission expressed concern with the problem of
sexual offenders becoming homeless after release from
custody. In addition to being more difficult to monitor,
homeless sexual offenders frequently violate sexual
offender registration requirements due to being transient,
which leads to further incarceration. During the
2009-11 biennium, the department budgeted $160,000
to address the issue of housing for sexual offenders.
The department has placed a mobile home outside the
fence at the State Penitentiary and has begun paying the
Northlands Rescue Mission in Grand Forks to house
sexual offenders.

The commission received testimony regarding
ongoing efforts of the Department of Corrections and
Rehabilitation to expand the use of electronic monitoring
of selected offenders under appropriate conditions.

Department of Human Services
The commission received reports from
representatives of the Department of Human Services
regarding substance abuse treatment programs, the
statewide community readiness survey, and mental
health intervention programs provided by the
department.

Robinson Recovery Center

The Department of Human Services continues to
contract with the 40-bed Robinson Recovery Center in
Fargo for residential treatment services for individuals
with a primary methamphetamine addiction.  The
commission received testimony indicating that referrals
to the center from the Fargo region accounted for about
one-half of the total referrals. Of those admitted to the
center for treatment, approximately 62 percent were
males, and the average age of residents of the center is
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about 32. The average length of stay at the center in
2009 was 2.92 months, while the average length of stay
for individuals successfully completing the program was
4.89 months. By expanding admissions to include
treatment for addictions other than methamphetamine,
the center has increased bed utilization to an average of
33 beds. At the time the commission visited the center
in August 2010, 18 of the 33 individuals under treatment
at the center were being treated for addictions other than
methamphetamine.

Prevention Coordinators

The commission received information relating to the
12 substance abuse prevention coordinator positions
funded by the Department of Human Services. The
department contracts with the Rural Crime and Justice
Center of Minot State University for eight regional
prevention coordinators located in each of the human
service regions. In addition, the department provides
four tribal prevention coordinators. The purpose of the
coordinators is to provide innovative, culturally
appropriate substance abuse prevention strategies to
local communities and offer resources and materials,
education programs, and information on environmental
strategies. The main goals of the prevention
coordinators are to address the:

e Low awareness of substance abuse.

e High level of underage drinking and binge

drinking.
¢ High level of adult binge drinking.
e High level of inhalant use among middle school
students.
¢ High level of prescription drug use.

Community Readiness Survey

In 2008 the Department of Human Services funded a
statewide community readiness survey to gauge the
readiness of North Dakota citizens, professionals, and
communities to take action regarding substance abuse
issues. The commission received testimony indicating
the results of the survey suggest a readiness to
recognize that there is a concern, but there is little
recognition that the substance abuse problems are
occurring locally or that there may be a local concern but
there is no immediate motivation to do anything about
the problem.

Community Service Programs

A court is required to impose a $25 community
service supervision fee upon each defendant who
receives a sentence that includes community service.
The community service supervision fees collected are to
be deposited in the community service supervision fund
to be used to provide community service supervision
grants. The commission was informed that the
community service fee is low on the hierarchy of fees
that a court is required to impose, and defendants often
do not have the financial resources to pay the fees
imposed by courts. Therefore, many judges do not
impose the fee or waive the fee when ordering a
defendant to perform community service. The
commission received testimony regarding the varied



level of funding of community service organizations by
local governments and a lack of consistency in
establishing adequate local participation fees to cover
the costs of the programs.

The commission considered a bill draft that would
have eliminated the community service supervision fee.
Proponents of the bill draft contended that because the
fee frequently was waived or not imposed, the fee
should be repealed. Although commission members
generally agreed that community service programs
should continue to receive state support separate from
the community service supervision fee, members of the
commission were reluctant to eliminate the fee without
further study of all the fees that may be imposed upon a
defendant upon sentencing as well as other fees that
may be imposed upon offenders. Thus, the commission
considered a concurrent resolution draft to direct the
Legislative Management to study the imposition of fees
at sentencing and other fees that are imposed upon
offenders.

Juvenile Crisis Intervention

In 2009 the Legislative Assembly adopted Senate Bill
No. 2355, which appropriated to the Department of
Corrections and Rehabilitation $200,000 for a pilot
project relating to providing a short-term shelter program
for at-risk youth. The department awarded the funds to
Youthworks to provide shelter care in the Bismarck area.
The commission received a report from representatives
of Youthworks which indicated that 147 short-term
shelter care placements were made during the first year
of the biennium. The report indicated that of the
78 juveniles who were assessed at intake as likely to
require foster or group care placement, such placement
was avoided for 33 of those juveniles which the report
suggested resulted in an estimated cost-savings of
$35,145 based upon the 165-day average length of
placement at a cost of $213 per day.

The commission considered a bill draft to continue
the shelter care program that was initiated under Senate
Bill No. 2355 (2009) and provide an additional $200,000
in funding to expand the program. Proponents of the bill
draft contended that the pilot project implemented under
Senate Bill No. 2355 has proven to be successful during
the first year of operation and should be expanded
statewide. Although commission members generally
expressed support for statewide expansion of the
program, the members also agreed that expansion
should be done incrementally with local support.

24/7 Sobriety Program

In 2007 the Legislative Assembly authorized the
Attorney General to establish a pilot sobriety program in
one or more judicial districts of the state during the
2007-09 biennium for the purpose of implementing
procedures as alternatives to incarceration, including
sobriety testing twice per day seven days per week or
continuous monitoring, for offenders charged with or
convicted of driving under the influence of alcohol or
controlled substances or other offenses involving alcohol
or controlled substances. In 2009 the Legislative
Assembly authorized the Attorney General to expand the
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24/7 sobriety program statewide. The program also was
expanded to implement procedures for offenders
charged with or convicted of domestic violence, abuse or
neglect of a child, or for other offenses in which alcohol
or controlled substances are involved and to include
electronic monitoring and random drug testing by law
enforcement. Because offenders often had difficulty in
getting to the testing location due to a lack of a driver's
license, the Department of Transportation worked with
the Attorney General to authorize the granting of
temporary restricted driver's permits to allow participants
in the program to drive to and from a testing site.

The commission received reports indicating the
statewide expansion of the 24/7 sobriety program was
nearly complete and has been implemented and
operated with minimal state funding. Because
participants are required to pay the cost of testing, the
program is able to operate in a self-sustaining manner.
The commission received testimony from
representatives of more populous counties which
indicated that those counties may be able to hire part-
time employees to administer the testing program with
funds generated from the tests rather than have full-time
sheriff department staff administer the tests. Statistics
presented to the commission suggest that the threat of
the immediate sanction of being jailed contributed to a
passage rate of over 98 percent of the breath tests
administered.

Housing for Faith-Based Treatment Program

The commission toured the Teen Challenge facility in
Mandan. The Department of Corrections and
Rehabilitation has contracted with Teen Challenge to
provide funding for housing of program participants who
are referred by the department. The funding provided by
the department does not cover the program or
counseling costs for department referrals, which
amounts to approximately 50 percent of the total monthly
cost of about $2,000.

Representatives of Teen Challenge stated that the
program has been required to make cuts due to financial
concerns. However, they reported survey results of
graduates of the program indicate the program has been
successful in helping participants remain sober, find
housing, and obtain employment or seek further
education.

Drug Courts

The commission attended an adult drug court session
and participated in the graduation ceremony for drug
court participants in Minot. The commission received a
report regarding the expansion and status of drug courts
in the state. The state drug courts have been
administered as cooperative ventures among district
judges, state's attorneys, the Department of Corrections
and Rehabilitation, the Department of Human Services,
and contracted private treatment providers. Juvenile
drug courts are now in operation in Bismarck, Devils
Lake, Fargo, Grand Forks, Minot, and Williston. There
are adult drug courts in Bismarck, Fargo, Grand Forks,
and Minot.



Cass County Justice and
Mental Health Collaboration Project

The commission received reports regarding the
progress of implementation and the operation of the
Cass County Justice and Mental Health Collaboration
Project. In 2007 Cass County was awarded a $250,000
grant to plan and implement a postbooking, jail-based
program targeting offenders with a specific diagnosis
and whose nonviolent offense is a product of a treatable
mental illness. As the project has been implemented,
the Cass County Jail has collaborated with the
Southeast Human Service Center for mental health
services and also has hired a full-time clinical mental
health coordinator at the jail to conduct assessments,
refer mentally ill offenders to treatment providers, and
make referrals to prosecutors for consideration of
dismissal of charges or a deferred or suspended
sentence.

The commission received testimony regarding the
activities of the project since its implementation in
January 2009. Representatives of the project stated the
assessment process and intervention by mental health
professionals have been accepted well by law
enforcement, prosecutors, and judges. Although the
federal grant funding for the project will cease,
representatives of Cass County informed the
commission the Cass County Board of County
Commissioners has agreed to provide funding for
continuation of the project.

Other Reports

Students Against Destructive Decisions

The commission received a report regarding the
Students Against Destructive Decisions program in
Minot. The program, which began as Students Against
Drunk Driving, has a policy that prohibits the use of
ilegal substances and the engaging in destructive
behaviors by members who sign a contract promising to
avoid destructive decisions.

Narcotics Anonymous

The commission received testimony from representa-
tives of Narcotics Anonymous. Representatives of the
program expressed concern that although the program
has been allowed access to inmates at the Missouri
River Correctional Center, access to inmates at the
State Penitentiary and the Dakota Women's Correctional
and Rehabilitation Center in New England has been
denied.

HOPE Program

The commission received a report regarding the
HOPE program, which is similar to drug court in that the
program requires abstention from drugs and alcohol and
requires probationers to call in to the program daily as a
condition of probation. However, the program does not
require daily drug and alcohol testing. The frequency of
drug and alcohol testing is lessened over time with
demonstration of success by the participant. The
program was described as a low-cost alternative to drug
court but as a program that also would require judicial
involvement.
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Victim Assistance Academy

The commission received a report regarding the
Victim Assistance Academy of North Dakota. The
purpose of the academy is to provide comprehensive
training to develop, implement, and maintain a statewide
structure to expand and enhance the level of skills and
knowledge for those who interact with victims of crime.
The academy has used federal grant funding to
implement the education program and has partnered
with  Minot State University to house students
participating in the academy. The academy is in its final
year of federal funding and will need approximately
$70,000 per year to continue to operate beyond 2010.

Second Chance Job Fair

The commission received a report regarding the
Second Chance Job Fair, which was held in May 2010.
The job fair was a collaborative effort involving the
United States Probation and Pretrial Services Office, the
Department of Corrections and Rehabilitation, Job
Service North Dakota, the Department of Commerce,
and other private and nonprofit entities. The job fair
provided an opportunity for individuals who have criminal
records and other job seekers to connect with
employers. Over 200 individuals attended the job fair.

Mobile Employment and Education Transitions Unit

The commission received a report from a
representative of the United States Probation and
Pretrial Services Office regarding a mobile employment
and education transitions unit. A mobile employment
and education transitions unit is a small truck that
includes workspace for individuals to access the Internet
and other resources through which the individuals may
obtain educational and workforce resources. The
purpose of purchasing such a vehicle would be to bring
the resources to rural areas of the state and assist
residents of those areas in seeking employment and
educational services that generally would not be
accessible to them.

Heart of America Correctional and
Treatment Center

The commission toured the Heart of America
Correctional and Treatment Center in Rugby. The
center has 132 beds, including 32 beds in a treatment
unit. Twenty-five of the treatment unit beds are allocated
for referrals from the Department of Corrections and
Rehabilitation. The commission was informed that the
25 treatment beds allocated to the department are filled
on an ongoing basis.

Other Commission Tours
The commission also toured the Dakota Boys and
Girls Ranch in Minot, the Ward County Juvenile
Detention Center in Minot, and the Cass County Jail and
the Cass County Juvenile Detention Center in Fargo.

RECOMMENDATIONS

2011-13 Executive Budget
The commission recommends the Governor include
in the executive budget funding in an amount equal to



the amount provided during the 2009-11 biennium for
treatment at the Robinson Recovery Center.

The commission recommends the Governor include
in the executive budget an amount equal to or greater
than the amount provided during the 2009-11 biennium
to support community service programs.

The commission recommends the Governor include
in the executive budget funding in an amount equal to
the amount provided during the 2009-11 biennium for
room and board expenses for individuals admitted to a
faith-based program to address addiction problems.

Work and Education Release Bill
The commission recommends House Bill No. 1028 to
allow the Department of Corrections and Rehabilitation
to authorize work release or education release for an
offender not currently eligible for participation in those
programs due to the requirement to serve 85 percent of
a sentence or to a minimum mandatory sentence, with
the exception of an offender sentenced to life

imprisonment without the opportunity for parole.

Community Service and Other Fees Study
The commission recommends Senate Concurrent
Resolution No. 4001 to direct a Legislative Management
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study of the imposition of fees at sentencing and other
fees that are imposed upon offenders.

Short-Term Shelter Care Bill
The commission recommends Senate Bill No. 2029
to continue the short-term shelter care and assessment
program that was initiated during the 2009-11 biennium
and provide an additional $200,000 in funding to expand
the program to another area of the state.

Other Recommendations and Statements

The commission expresses its support for the Read
Right program.

The commission expresses its
continuation of electronic detention
positioning system monitoring programs.

The commission expresses its continued support for
the 24/7 sobriety program.

The commission expresses its continued support for
expansion of drug courts within the state.

The commission, in recognition of the fact that many
individuals incarcerated have underlying mental health
issues, expresses continued support for the
maintenance of a case manager position for the Cass
County Justice and Mental Health Collaboration Project.

support  for
and global



EDUCATION COMMITTEE

The Education Committee was assigned four studies.
Section 61 of House Bill No. 1400 (2009) directed a
study of the statutory criteria for the approval of public
and nonpublic schools, regulatory criteria for the
accreditation of schools, and the consequences to
schools and school districts that fail to meet the criteria.
Section 63 of House Bill No. 1400 (2009) directed a
study of longer term elementary and high school
closings and student transfers necessitated by the
occurrence of widespread or severe damage as a result
of any natural or manmade cause, including fire, flood,
tornado, storm, chemical spill, and epidemic. House
Concurrent Resolution No. 3004 (2009) directed a study
of Indian education issues. House Concurrent
Resolution No. 3061 (2009) directed a study of
educational delivery to Indian students, ways to address
the unique challenges of that effort, and the feasibility
and desirability of utilizing contractual options for state-
supported educational delivery.

The Legislative Management also assigned to the
committee the responsibility to receive periodic reports
from the North Dakota Commission on Education
Improvement and to receive reports regarding the
financial condition of schools, school district employee
compensation, student scores on recent statewide tests
of reading and mathematics, requests for and waivers of
accreditation rules, requests for and waivers of statutory
requirements governing instructional time for high school
courses, the failure of any school board to meet the
statutory threshold for increasing teacher compensation,
the number of districts having more than $50,000
excluded in the determination of their general fund
ending balance, the manner in which school districts
used their one-time supplemental grants, the status of
the statewide longitudinal data system plan, the activities
of the North Dakota Early Childhood Education Council,
the activities of the Autism Spectrum Disorder Task
Force, and the findings and recommendations of the
Superintendent of Public Instruction's  Advisory
Committee on Truancy.

Committee members were Representatives David
Monson (Chairman), Rod Froelich, Lyle Hanson, Brenda
Heller, Bob Hunskor, Dennis Johnson, Karen Karls,
RaeAnn G. Kelsch, Jerry Kelsh, Lisa Meier, Corey Mock,
Phillip Mueller, Lee Myxter, David S. Rust, and John D.
Wall and Senators JoNell A. Bakke, Robert S. Erbele,
Layton W. Freborg, and Dave Oehlke.

The committee submitted this report to the Legislative
Management at the biennial meeting of the Legislative
Management in November 2010. The Legislative
Management accepted the report for submission to the
62" Legislative Assembly.

SCHOOL APPROVAL AND
ACCREDITATION
Background
Standards for schools in North Dakota predate
statehood. In fact, at the first session of the Legislative
Assembly of the territory of Dakota held in 1862, statutes
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were promulgated to establish standards and
expectations for the common schools. These standards
referenced the minimum length of time a common school
must be in session, visits and advice by the county
superintendent of public instruction, annual reports,
teacher qualifications, required subjects, and the
compilation of data for administrative purposes.

One hundred forty-eight years later, the laws of North
Dakota still contain standards and expectations for
schools and school districts. Some of the standards are
statutory and must be met in order for a school to be
"approved" by the Superintendent of Public Instruction
and others are regulatory and enable a school to be
"accredited" by the Superintendent of Public Instruction.

School Approval

North Dakota Century Code (NDCCQC)
Section 15.1-06-06 requires each public and nonpublic
school in this state to be approved by the
Superintendent  of  Public  Instruction. The
Superintendent of Public Instruction may not approve a
school unless:

1. Each classroom teacher is licensed to teach by
the Education Standards and Practices Board or
approved to teach by the Education Standards
and Practices Board,;

2. Each classroom teacher is teaching only in those
course areas or fields for which the teacher is
licensed or for which the teacher has received an
exception under NDCC Section 15.1-09-57;

3. The students are offered all subjects required by
law;

4. The school is in compliance with all local and
state health, fire, and safety laws; and

5. The school has conducted all criminal history
record checks required by NDCC Section
12-60-24.

School Accreditation

Senate Bill No. 2269 (1979) authorized the
Superintendent of Public Instruction to adopt standards
for the accreditation of schools. Any public or private
school that complied with the standards would be
deemed an accredited school. Compliance with the
standards was not, however, mandatory.

The standards adopted by the Superintendent of
Public Instruction were compiled in a document entitled
North Dakota Accreditation Standards, Criteria and
Procedures for the Classification of Elementary, Middle
Level/Junior High, and Secondary Schools. The
document set forth standards and criteria that schools
had to meet in order to be considered accredited and
optional standards and criteria that were "designed to
provide some flexibility to schools.”

These standards and criteria addressed school
improvement, administration, instructional personnel,
instructional programs, student evaluations, student
personnel services, library media services, and school
policies.



Point values were assigned to each section and
schools were expected to "accrue at least 85 percent of
the total point values and achieve at least 50 percent of
the point value assigned to each section." If a school
failed to meet a required criterion, if a school failed to
accrue at least 85 percent of the total points assigned to
the optional standards and criteria, or if a school failed to
accrue at least 50 percent of the point value assigned to
any one section, the school was placed on an
"accredited warned status." If the cited problems were
not corrected by the next review cycle, the school was to
be considered unaccredited. Required standards and
criteria were to be reviewed annually and optional
standards and criteria were to be reviewed biennially.

Although compliance with the accreditation standards
was initially voluntary, House Bill No. 1472 (1989)
imposed financial sanctions on school districts that
operated unaccredited high schools. During the
following legislative session, House Bill No. 1458 (1991)
extended the financial sanctions to school districts that
operated unaccredited elementary schools.

By the late 1990s, legislators became concerned that
the accreditation process could be used to impose on
schools and school districts requirements that were
more stringent than legislators would or could support.
In an attempt to ensure that there would be legislative
oversight, the Legislative Assembly in 1999 enacted
NDCC Section 15.1-02-11. This provision authorized
the Superintendent of Public Instruction to adopt rules
governing the accreditation of public and nonpublic
schools. The companion Section 15.1-02-12 stated:

Any rule adopted by the superintendent of public

instruction in a manner other than that set forth in

Chapter 28-32 is ineffective after October 31,

1999. For purposes of this section, "rule" includes

any regulation, standard, guideline, statement, or

policy that has the effect of law or which has
either direct or indirect financial consequences for
noncompliance.

Today, the rules governing the accreditation of
schools are found in North Dakota Administrative Code
Sections 67-19-01-01 through 67-19-01-43, and the
financial penalties imposed upon districts having
unaccredited schools are found in  NDCC
Sections 15.1-27-08 and 15.1-27-09.

Study

As the interim committee more closely examined both
school approval and school accreditation, it took issue
not with the individual requirements, but rather with the
administration and application of each system.

The committee was told that school approval is the
basic threshold--the bare minimum that must be met by
any entity wishing to hold itself out as a school and
provide educational services to North Dakota children.
The committee also was told that certain schools do not
meet the statutory standards for approval and, to the
best of anyone's knowledge, no consequences have
ever befallen such schools.

With respect to school accreditation, the committee
was told that this system is based on the assignment of
point values that are seemingly without justification. A
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detailed examination of the accreditation rules revealed
inconsistencies among sections, disagreements as to
interpretation, and administrative practices that bore no
relationship to the words and phrases in the rules.

While the North Dakota Century Code clearly sets
forth the financial penalties that are to be applied to any
school district having an unaccredited school, the
accreditation rules allowed for flexible point value
assignments and if there were years during which
schools were unable to meet the requirements, the
regulations provided that those schools could be termed
"accredited warned" rather than "unaccredited." Again,
the committee was told, to the best of anyone's
knowledge, no financial sanctions were ever imposed.

The committee's primary concern was with the
amount of time it took Department of Public Instruction
personnel to determine whether or not schools were
approved or accredited. School districts submit the
required information to the Superintendent of Public
Instruction during the month of September. According to
Department of Public Instruction rules, the letters of
approval are to be mailed to the schools by
December 31 and determinations regarding accreditation
are to be mailed by March 31. Ongoing corrections and
revisions often delay the final determinations well
beyond the stated dates. One reason given for the time
delays was that department personnel spend inordinate
hours checking to ensure that there are no
inconsistencies in the reporting, no coding errors, no
spelling errors, or other forms of incorrect information.
The committee was told that a simplified reporting
process would allow personnel the time and the ability to
provide schools and school districts with technical
assistance and support schools in achieving their
educational priorities.

Recommendation
The committee recommends House Bill No. 1029 to
streamline the school approval process and reconfigure
the school accreditation process. The bill would provide
that in order to be certified as an approved school, the
principal must submit to the Superintendent of Public
Instruction a one-page compliance report verifying that:

1. Each classroom teacher is licensed to teach by
the Education Standards and Practices Board or
approved to teach by the Education Standards
and Practices Board;

2. Each classroom teacher is teaching only in those
course areas or fields for which the teacher is
licensed or for which the teacher has received a
statutory exception;

3. The school meets all statutory curricular
requirements;
4. The school participates in and meets the

requirements of a review process that is
designed to improve student achievement;

5. The school has been inspected by the State Fire
Marshal and either has no unremedied
deficiencies or has deficiencies that have been
addressed in a plan of correction that was

approved by the State Fire Marshal; and



6. All individuals hired after July 31, 2011, have
undergone a criminal history background check,
unless they underwent such a check as part of
their professional licensing.

The compliance report is to be signed not only by the
school principal but also the school district
superintendent and the president of the school board or
their counterparts in the case of a nonpublic school. The
report must be submitted before 5:00 p.m. on
September 15, unless a two-week extension is
requested. Failure to file the report in a timely manner
will cause a prorated subtraction of state aid payments
to the school district. In the case of a nonpublic school,
failure to file the report in a timely manner will trigger
parental notification regarding a potential violation of the
state's compulsory attendance provisions. This
notification may happen directly or through local media
outlets.

Two concerns were expressed regarding the bill.
The first was that the period of time for filing was not
sufficiently extensive and the second was that the failure
on the part of a principal to file a required report should
not translate into any reduction in state aid. Proponents
suggested that the verifications required by the
compliance report amounted to the most basic and
fundamental components of an educational system.
Ideally, they should be in place on the first day of
classes. Even September 15 places compliance at
week three in most schools and at week five, if an
extension is sought. Furthermore, it was argued that
with the abundance of electronic course delivery options
available to schools, no student in even the most remote
school district should be without appropriate instruction
by qualified teachers for any period beyond the filing
deadline.

As for the second concern, proponents suggested
that if a principal chooses to ignore the statutory filing
requirement and as a result the district incurs a prorated
reduction in state aid, there probably are additional
performance issues that need to be addressed by the
district and that in all likelihood, the built-in oversight
provided by parents, school personnel, and even the
school board members will cause those issues to be
addressed swiftly.

The committee determined that by statutorily
clarifying the approval requirements, the Superintendent
of Public Instruction also would have an opportunity to
create a regulatory system of school accreditation that
would not only serve to identify truly outstanding schools
but also provide meaningful measures of student
achievement, with the ultimate goal of increasing student
achievement.

CLOSURE OF SCHOOLS DUE
TO WEATHER OR OTHER
EMERGENCY CONDITIONS
Background

The North Dakota Century Code has relatively few
sections addressing emergency preparedness by
schools or school districts. Section 15.1-06-12 directs
each school district superintendent to "implement fire,
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tornado, and other emergency or disaster drills," and
Sections 15.1-06-09 and 15.1-06-10 require that the
State Fire Marshal or the State Fire Marshal's designee
inspect each public and nonpublic school at least once
every three years. Section 15.1-06-11 requires that any
door that could be used as an exit in the case of a fire or
other emergency must remain free of all obstruction and
free of any device or mechanism that may impede
immediate egress. The Century Code is silent with
respect to staff training, evacuation plans, and parental
notification and provides no guidance with respect to
weather or emergency-related school cancellations. The
Century Code establishes no alternate means of
education during emergencies and has no provision for
reimbursing school districts that provide assistance to
displaced students from neighboring districts.

The North Dakota Century Code does require school
districts to provide for a school calendar of at least
181 days during the 2010-11 school year. One hundred
seventy-four of those days must be used for instruction.
During successive years, the school calendar is
expanded to 182 days with 175 of those days for
instruction. The seven noninstructional days are
statutorily required for holidays, parent-teacher
conferences or compensatory time for parent-teacher
conferences held outside regular school hours, and
professional development. The Century Code does not
require that school districts build in "storm days," i.e.,
days on which classes will be held in the event that bad
weather or unforeseen circumstances preclude normal
operation. By tradition, most school districts include at
least two storm days in their school calendars. George
Washington's Birthday in February, a long weekend in
March, and Easter Monday appear to be the most
popular days from which two storm days are commonly
selected.

If winter storms, spring floods, or boiler malfunctions
occur later in the school year or if they occur with a
frequency or a duration in excess of the built-in storm
days, school districts request gubernatorial waivers so
they can continue to receive state aid, even though they
did not meet the statutorily required number of
instructional days.

Instructional Days - Grace Day

North Dakota Century Code Section 15.1-06-04
defines an instructional day as being at least five and
one-half hours for kindergarten and elementary students
and at least six hours for high school students. If a
school's normal day extends beyond this minimum
requirement and if over the course of a school year this
extension amounts to more than 84 hours, the school
does not have to make up 6 hours of instructional time
lost as a result of a weather-related closure. This is
colloquially referred to as the "grace day." If a school is
going to make up any lost instructional time over this
amount, it must extend its normal schoolday by at least
30 minutes.

Waiver of Instructional Days
North Dakota Century Code Section 15.1-27-23
states that if as a result of severe weather or other



emergency conditions a school or school district must
remain closed or if a school or school district provides
less than a full day of instruction, the school or school
district must make every effort to reschedule classes so
that students receive at least 173 (sic) full days of
instruction. If the rescheduling of classes would create
"undue hardship" for a school or school district, the
section allows the school or school district to request
that for purposes of calculating state aid the Governor
waive the rescheduling in whole or in part.

The Century Code does not define what constitutes
"undue hardship" and does not indicate whether the
directive to "make every effort to reschedule classes"
anticipates anything other than using allotted storm
days. The Century Code does state, however, that the
"governor may not grant a waiver for less than a full day
of instruction.”

During the 2008-09 school year, the state
experienced widespread severe winter weather and
flooding. The Governor waived instructional days for
107 school districts. The number of waived instructional
days ranged from 3 to 17. During a more normal school
year, approximately 40 school districts request such
waivers.

Study
The committee looked at three aspects of weather- or
emergency-related school closures. The first was the
financial impact that displaced students had on the
neighboring districts in which they enrolled during
challenging times. During the floods of 2009, questions
were raised regarding enrollment calculations, state aid,

attendance reporting, and the manner in which
transportation funding would be provided for lost
transportation days. The Department of Public

Instruction asked school districts to report the number of
displaced students they served, the number of days the
displaced students were served, the districts from which
the students came, and any incremental costs incurred
by the receiving districts in providing educational
services to the displaced students. Only 14 school
districts responded to the request. One hundred forty-
nine displaced students had been served and the total
incremental costs were $2,200.

The committee was told that state aid is required to
go to the district in which the student is actually enrolled
and that transportation aid must be paid based on the
number of miles actually driven and the number of
students actually transported.

The second aspect of weather- or emergency-related
school closures that the committee addressed was the
academic impact of a significantly shortened
instructional time period. Some students missed more
than three weeks of school due to flooding. Transported
rural students often miss significantly more instructional
time because their buses are "late” or must leave before
the end of the normal schoolday. Since large
metropolitan areas rarely cancel school, their students
receive more instructional time than many rural students.
While the committee found this particularly troublesome,
especially in light of recent legislative efforts to extend
the number of instructional days, the committee was
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unable to suggest viable alternatives. Attempts to
extend the normal school year would encounter
personnel contract issues. Asking students to return
after graduation and make up days was thought to be an
unproductive request.

The third aspect of weather- or emergency-related
school closures that the committee addressed was the
actual waiving of the instructional days. The current law
appears to preclude the Governor from waiving less than
a full day of instruction. However, if a school district
sends its buses home two hours early on a Monday, a
Wednesday, and a Friday, the current practice has been
to tally the three 2-hour periods, consider them to be an
"instructional day," and provide a waiver of a full day.
The committee found itself in the position of either
articulating the intent that the law be read and applied
literally or changing the law to reflect the common
practice.

Recommendation

The committee recommends House Bill No. 1030 to
clarify that if a school or school district closes for only a
portion of its regular schoolday, the hours during which
the school or school district is closed may be added
together to determine the number of additional full days
of instruction that may be waived. While the committee
was mindful of the importance that instructional time has
on students' overall educational experience and most
reluctant to condone the shortening of such time, the
committee also understood that the well-being and
safety of the state's children must be a top priority.
There was a tacit understanding that local school
officials are in the best position to make decisions
regarding the appropriateness of school closures and
that they could be counted on to balance the safety of
their students and employees with the need to maximize
educational pursuits.

INDIAN EDUCATION

The committee was directed to study Indian
education issues and educational delivery to Indian
students with a focus on ways to address the unique
challenges of that effort and the feasibility and
desirability of utilizing contractual options for
state-supported educational delivery. Because the latter
study is a component of the former, the committee's
efforts were consolidated within a single study.

History of Indian Education in the United States

Beginning in the latter half of the 1800s, the federal
government's approach to Indian education was based
on a goal of total assimilation into mainstream society.
This was recognized as a difficult undertaking because it
would involve a remolding of the Indian's system of
values. However, the thought was that if it could be
accomplished, the Indian would become "civilized," like
the white man. Limited federal appropriations, unfilled
treaty commitments, and conflicting attitudes about the
success that efforts at civilization were likely to have
meant that the bulk of Indian education was left in the
hands of missionaries.



By the latter part of the 19" century, the public's
attitude toward Indian education had begun to shift.
Reports of the Nez Perce being forced to retreat from
their home in western Oregon by the United States
Army, the congressionally mandated removal of several
northern tribes to Indian Territory (present day
Oklahoma) and the subsequent unwillingness of the
Ponca to comply, and the flight of the Northern
Cheyenne, when coupled with the continued movement
of white settlers into Indian Territory and the exposure of
graft within the Indian Bureau, raised the specter of
white injustice and concern in Congress.

Concurrently, a United States Army captain by the
name of Richard Henry Pratt began experiments in the
education of Indians. After a long and active military
career in the Great Plains, Captain Pratt concluded that
in order to save Indians from extinction, Indian youth
must be removed to nonreservation settings and then
inculcated into civilized ways. Captain Pratt founded the
Carlisle Indian boarding school in Carlisle, Pennsylvania,
and set forth to prove his theories using both academic
and vocational education. Classes to be taken by his
students included English, Christianity, art, guard duty,
and craftsmanship. His students were prisoners who he
had chosen from among those who had surrendered in
the Indian Territory at the end of the Red River War.
The success of the Carlisle school was acknowledged
by a large congressional appropriation.

By the turn of the 20™ century, 25 such boarding
schools had been opened. At the same time, critics of
nonreservation boarding schools began to question
whether the training received by the students had any
application to reservation life. They argued that these
schools trained too few students at too great an expense
and that too many "returned to the blanket." Proposed
alternatives included reservation boarding schools and
reservation day schools. These were far less expensive
and were more acceptable to the students' parents. An
equally vocal group began to suggest that if the goal of
Indian education was ultimate assimilation, this should
not be accomplished in isolation, but rather through the
public school system.

Between 1900 and 1930, life in Indian country
included malnutrition and starvation, increased disease
and shortened life expectancies, an unrealistic school
system, and an inefficient and ineffective Bureau of
Indian Affairs. Suggestions for addressing the situation
came in the form of independent studies commissioned
by the federal government. As a result, the Bureau of
Indian Affairs started encouraging public school
enrolliment and took steps to reorganize its own schools.
However, few of the bureau's schools even had a high
school curriculum and those that did still were
considered to be far inferior to the public schools.
Progress by the bureau was limited at best. Curricular
initiatives that focused on providing students with an
understanding of their Indian heritage encountered
challenges when the bureau realized that very few white
teachers were sufficiently versed in Indian culture to
allow for its incorporation in the classroom.

While the postwar period saw a tremendous effort to
place Indian children in schools, it also was a time of
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high dropout rates. The assumption was that Indian
children were rejecting the education being made
available to them. Summer school programs that
focused on academics, as well as recreation and field
trips, were offered. Even preschool efforts were in place
by the early 1960s. Teacher quality and administrative
training were examined, as was a "merit system" that
allowed teachers of outstanding ability to earn higher
salaries or more rapid advancement.

Discussions took place, presidential task forces were
formed, studies were conducted by a variety of public
and private entities, alternatives were suggested, and
few changes were made. With this state of inaction as a
background, advocacy groups began to take hold and
became a potent force in promoting the concept of
self-determination. Their efforts resulted in the
1975 passage of the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 450 et seq.). This
legislation established procedures by which tribes could
negotiate contracts with the Bureau of Indian Affairs to
administer their own education and social service
programs, and it provided direct grants to help tribes
develop plans so they could assume responsibility for
federal programs. The legislation also attempted to
increase parental input in Indian education by
guaranteeing the involvement of Indian parents on
school boards.

Subsequent amendments to the Indian
Self-Determination and Education Assistance Act
adopted in the 1980s and 1990s launched

self-governance.  Under this program, tribes could
receive block grants from the Indian Health Service and
the Bureau of Indian Affairs to cover a number of
programs. By 2000 approximately one-half of the
bureau's total obligations to tribes took the form of
self-determination contracts or block grants.

The other piece of federal legislation that impacts
education in Indian country is the Tribally Controlled
School Grants Act of 1988 (25 U.S.C. 2501 et seq.).
With this Act, Congress recognized that the Indian Self-
Determination and Education Assistance Act was and is
a crucial positive step toward tribal and community
control and that the United States has an obligation to
assure maximum Indian participation in the direction of
educational services so as to render the persons
administering such services and the services themselves
more responsive to the needs and desires of Indian
communities.

Congress also declared that a national goal of the
United States is to provide the resources, processes,
and structure that will enable tribes and local
communities to obtain the quantity and quality of
educational services and opportunities that will permit
Indian children to:

e Compete and excel in areas of their choice; and

e Achieve the measure of self-determination

essential to their social and economic well-being.

Finally, Congress affirmed that true self-
determination in any society is dependent upon an
educational process that will ensure the development of
qualified people to fulfill meaningful leadership roles; that
Indian people have special and unique educational



needs, including the need for programs to meet the
linguistic and cultural aspirations of Indian tribes and
communities; and that those needs may best be met
through a grant process.

Bureau of Indian Education-Operated Schools

While the Bureau of Indian Education funds
184 elementary and secondary schools throughout the
country, the bureau directly operates only 59 of those
schools. Bureau-operated schools have elected local
Indian school boards that cooperate and consult with the
affected tribes. The Secretary of the Interior is required
to consult with the tribes in developing basic education
standards, and the tribes are allowed to waive or revise
any such standards that they believe to be ill-conceived
or inappropriate, provided that they present alternative
tribal standards.

Tribal Contract Schools and
Tribal Grant Schools

The remaining 125 Bureau of Indian
Education-funded schools fall into one of two
categories--tribal contract schools or tribal grant schools.
As early as the 1960s, tribes began to contract with the
Secretary of the Interior to manage schools that had
been operated by the bureau. This process became
formalized with the Indian Self-Determination and
Education Assistance Act of 1975. Schools operated
under such contractual arrangements are referred to as
“"tribal contract schools."

Under the Tribally Controlled School Grants Act of
1988, Congress gave tribes the authority to apply for
grants to operate and administer schools that in the past
were operated by the Bureau of Indian Affairs or schools
that in the past were tribal contract schools. Under the
provisions of the Tribally Controlled School Grants Act,
tribes may invest their grant funds and use the earned
interest and investment income for school operations,
support services, and education improvement.

Applicable North Dakota
Century Code Provisions
The North Dakota Century Code provides for the
payment of state aid to school districts in the state.
Each such school district is a body corporate and
governed by the provisions of Title 15.1. The laws of
this state do not allow for the direct funding of
elementary and secondary education-providing entities
other than school districts. The laws of this state do
authorize school boards to "contract with federal officials
for the education of students in a federal school."
As first enacted in 1963, the relevant portion of the
Century Code stated:
The school board may make arrangements
for the education of pupils in a federal Indian
school and contract with the superintendent
of the Indian agency for the payment of
tuition for these pupils.
By 1969, however, the section had been amended to
state that:
The school board may make arrangements
for the education of pupils in a federal school
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and contract with federal officials for such
education. Such contracts may be in the
form of tuition charges mutually agreed upon,
the sharing of education operational costs
and facilities, or any other type of contract
which will be agreeable to the school district.
This language has been interpreted to refer to
schools "operated” by the Bureau of Indian Education.

Study

The committee was told that approximately
11 percent of all students enrolled in North Dakota
schools are Indian. Eleven and one-half percent of all
special education students in North Dakota are Indian,
and the largest number of English language learners in
North Dakota are Indian. Ninety percent of the schools
in Indian country do not make adequate yearly progress.
Schools in Indian country have the lowest graduation
rates and the highest dropout rates. The reasons given
for this state of affairs include poverty, cultural
relevance, the inability to find highly qualified teachers,
dysfunctional families, nontraditional families, and a
certain lack of understanding about the importance of
education in the lives of Indian youth.

The committee reviewed the 25 reservation schools
in this state, the various types of funding each receives,
and the various statutory and contractual arrangements
for their governance. The committee was told that
having schools controlled in whole or in part by the
Bureau of Indian Education, tribal councils, and elected
school boards creates an administrative morass that
negatively impacts students.

Being aware of the many attempts by non-Indians
over the years to remedy the challenges of providing
education in Indian country, the committee asked to hear
about the initial efforts of the newly formed North Dakota
Indian Education Advisory Council. The council
members were appointed by the Superintendent of
Public Instruction in consultation with Indian tribes,
Indian organizations, and educational organizations,
including large school districts that serve Indian
students. The council focused its discussion on teacher
training and retention, including housing issues, the role
of the tribally controlled community colleges, curricular

development, and cultural changes, including
sovereignty and jurisdiction.
Conclusion

While the committee makes no recommendations for
legislation, the committee did recognize that improving
educational delivery in Indian country will require
continued collaboration and a concerted effort on the
part of not only education providers, but also social
service providers, health care providers, law
enforcement, and parents.

OTHER REPORTS
The committee received statutorily required reports
from the Superintendent of Public Instruction regarding
the financial condition of school districts; school district
employee compensation; the use of new money for
teacher compensation; requests for waivers of



accreditation rules; requests for waivers of instructional
unit time requirements; scores from tests aligned to the
state content standards in reading and mathematics;
school districts that had more than $50,000 excluded in
the determination of their general fund ending balance;
and school districts that received one-time supplemental
grants and the expenditures, obligations, or other
commitments they incurred as a result of receiving the
grants.

The committee also received statutorily required
reports from the Statewide Longitudinal Data System
Committee, the North Dakota Early Childhood Education
Council, the Superintendent of Public Instruction's
Advisory Committee on Truancy, and the Autism
Spectrum Disorder Task Force.
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As required by NDCC Section 15.1-27-41, the
Lieutenant Governor, who served as the chairman of the
North Dakota Commission on Education Improvement,
presented periodic reports. These reports addressed
the work of the commission with respect to the delivery
and financing of public elementary and secondary edu-
cation, as well as the commission's recommendations
for addressing educational adequacy, the equitable
distribution of state education funds, and the allocation
of funding responsibility between federal, state, and local
sources. The reports also addressed the commission's
examination of the state's high school graduation
requirements, curricular standards, assessments, and
initiatives to improve student performance and
instructional quality.



EMPLOYEE BENEFITS PROGRAMS COMMITTEE

The Employee Benefits Programs Committee has
statutory jurisdiction over legislative measures that affect
retirement, health insurance, and retiree health insurance
programs of public employees. Under North Dakota
Century Code Section 54-35-02.4, the committee is
required to consider and report on legislative measures
and proposals over which it takes jurisdiction and which
affect, actuarially or otherwise, retirement programs and
health and retiree health plans of public employees.
Section 54-35-02.4 also requires the committee to take
jurisdiction over any measure or proposal that authorizes
an automatic increase or other change in benefits beyond
the ensuing biennium which would not require legislative
approval and to include in the report of the committee a
statement that the proposal would allow future changes
without legislative involvement. The committee is allowed
to solicit draft measures from interested persons during the
interim and is required to make a thorough review of any
measure or proposal it takes under its jurisdiction,
including an actuarial review. A copy of the committee's
report must accompany any measure or amendment
affecting a public employee's retirement program, health
plan, or retiree health plan which is introduced during a
legislative session.  The statute provides that any
legislation enacted in contravention of these requirements
is invalid, and benefits provided under that legislation must
be reduced to the level in effect before enactment. In
addition, Section 54-52.1-08.2 requires the committee to
approve terminology adopted by the Public Employees
Retirement System (PERS) Retirement Board to comply
with federal requirements. Section 15-39.1-10.11 requires
the Teachers' Fund for Retirement (TFFR) Board of
Trustees to provide to the committee an annual report
regarding the annual actuarial test of the contribution rate
for TFFR. Section 18-11-15 requires the committee to
receive notice from a firefighters relief association
concerning service benefits paid under a special schedule.

The Legislative Management assigned a study of the
feasibility and desirability of an appropriation to the Office
of Management and Budget (OMB) for a state employee
tuition reimbursement pool program. The Legislative
Management also assigned a study of the feasibility and
desirability of an administrative leave program for use by
executive branch agencies to allow employees to attend
legislative hearings or meetings, grievance meetings,
disciplinary hearings, labor and management meetings,
negotiating sessions, or other meetings or activities jointly
agreed upon by the chief administrative officer of the
employing agency.

Pursuant to Section 54-06-31, the Legislative
Management assigned the committee the responsibility to
receive periodic reports from OMB Human Resource
Management Services (HRMS) on the implementation,
progress, and bonuses provided under state agency
recruitment and retention bonus programs. Pursuant to
Section 54-06-32, the Legislative Management assigned
the committee the responsibility to receive a biennial
report from OMB summarizing reports of state agencies
providing service awards to employees in the classified
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service. Pursuant to Section 54-06-33, the Legislative
Management assigned the committee the responsibility to
receive a biennial report from OMB summarizing reports
of state agencies providing employer-paid costs of
training or educational courses to employees in the
classified service. Pursuant to Section 54-06-34, the
Legislative Management assigned the committee the
responsibility to receive a biennial report from OMB
summarizing reports of executive branch state agencies
paying employee membership dues for professional
organizations and membership dues for service clubs
when required to do business or if the membership is
primarily for the benefit of the state. Pursuant to
2009 S.L., ch. 509, § 1, the Legislative Management
assigned the committee the responsibility to receive a
report from HRMS on the outcome of its study and
evaluation of steps the state could take to recruit and
retain state employees in state government employment
as those employees reach retirement.

Committee members were Representatives Bette B.
Grande (Chairman), David Drovdal, Ralph Metcalf,
Francis J. Wald, and Lisa Wolf and Senators Ray
Holmberg, Ralph L. Kilzer, Karen K. Krebsbach, and
Carolyn Nelson.

The committee submitted this report to the Legislative
Management at the biennial meeting of the Legislative
Management in November 2010. The Legislative
Management accepted the report for submission to the
62" Legislative Assembly.

CONSIDERATION OF RETIREMENT

AND HEALTH PLAN PROPOSALS

The committee established April 1, 2010, as the
deadline for submission of retirement, health, and retiree
health proposals. The deadline provided the committee
and the consulting actuary of each affected retirement,
health, or retiree health program sufficient time to discuss
and evaluate the proposals. The committee allowed only
legislators and those agencies entitled to the bill
introduction privilege to submit proposals for consideration.

The committee reviewed each submitted proposal and
solicited testimony from proponents, retirement and health
program administrators, interest groups, and other
interested persons.

Under Section 54-35-02.4, each retirement, insurance,
or retiree insurance program is required to pay, from its
retirement, insurance, or retiree health benefits fund, as
appropriate, and without the need for a prior
appropriation, the cost of any actuarial report required by
the committee which relates to that program.

The committee referred every proposal submitted to it
to the affected retirement or insurance program and
requested the program authorize the preparation of
actuarial reports. The Public Employees Retirement
System used the actuarial services of The Segal
Company in evaluating proposals that affected retirement
programs and the services of Deloitte Consulting LLP in
evaluating proposals that affected the public employees
health insurance program. The TFFR Board of Trustees



used the actuarial services of Gabriel, Roeder, Smith and
Company in evaluating proposals that affected TFFR.

The committee obtained written actuarial information
on each proposal. In evaluating each proposal, the
committee considered the proposal's actuarial cost
impact; testimony by retirement and health insurance
program administrators, interest groups, and affected
individuals; the impact on state general fund or special
funds and on the affected retirement program; and other
consequences of the proposal or alternatives to it. Based
on these factors, each proposal received a favorable
recommendation, unfavorable recommendation, or no
recommendation.

A copy of the actuarial evaluation and the committee's
report on each proposal will be appended to the proposal
and delivered to its sponsor. Each sponsor is responsible
for securing introduction of the proposal in the 62™
Legislative Assembly.

Teachers' Fund for Retirement

Former Chapter 15-39 established the teachers'
insurance and retirement fund. This fund, the rights to
which were preserved by Section 15-39.1-03, provides a
fixed annuity for full-time teachers whose rights vested in
the fund before July 1, 1971. The plan was repealed in
1971 when TFFR was established with the enactment of
Chapter 15-39.1. The plan is managed by the TFFR
Board of Trustees.

The Teachers' Fund for Retirement became effective
July 1, 1971. The State Investment Board is responsible
for the investment of the trust assets in accordance with
the asset allocation policy established by the TFFR Board
of Trustees. The Retirement and Investment Office is the
administrative agency for TFFR. The Teachers' Fund for
Retirement is a qualified governmental defined benefit
retirement plan. For Governmental Accounting Standards
Board (GASB) purposes, it is a cost-sharing, multiple-
employer public employee retirement system.

Every certified teacher of a public school in the state
participates in TFFR. This includes teachers, supervisors,
principals, and administrators. Noncertified employees,
such as teacher's aides, janitors, secretaries, and drivers,
are not allowed to participate in TFFR. Eligible
employees become members on the date of employment.

An active member contributes 7.75 percent of salary
per year. The employer may "pick up" the member's
assessments under Internal Revenue Code
Section 414(h). The member's total earnings are used for
salary purposes, including overtime, and including
nontaxable wages under a Section 125 plan, but
excluding certain extraordinary compensation, such as
fringe benefits or unused sick or vacation leave.

The district or other employer that employs a member
contributes a percentage of the member's salary. This
percentage consists of a base percentage of
7.75 percent, plus, since July 1, 2008, additions. Effective
July 1, 2008, the employer contribution rate became
8.25 percent, and effective July 1, 2010, the employer
contribution rate became 8.75 percent. However, the
contribution rate will revert to 7.75 percent once the
funded ratio reaches 90.00 percent, measured using the
actuarial value of assets. The contribution rate will not
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automatically increase back to 8.75 percent if the funded
ratio later falls back below 90.00 percent. Employees
receive credit for service while members. A member also
may purchase credit for certain periods, such as time
spent teaching at a public school in another state, by
paying the actuarially determined cost of the additional
service. Special rules and limits govern the purchase of
additional service.

Members who joined TFFR by June 30, 2008, are
Tier 1 members, while members who join after that date
are Tier 2 members. If a Tier 1 member terminates, takes
a refund, and later joins TFFR after June 30, 2008, that
member is in Tier 2 after being reemployed. Final
average compensation is the average of the member's
highest three plan year salaries for Tier 1 members or five
plan year salaries for Tier 2 members. Monthly benefits
are based on one-twelfth of this amount.

Tier 1 members are eligible for a normal service
retirement benefit at age 65 with credit for three years of
service, or if earlier, when the sum of the member's age
and years of service is at least 85--the Rule of 85. A
Tier 2 member is eligible for a normal service retirement
benefit at age 65 with credit for five years of service, or if
earlier, when the sum of the member's age and years of
service is at least 90--the Rule of 90. The monthly
retirement benefit is 2.00 percent of final average
compensation (monthly) times years of service. Benefits
are paid as a monthly life annuity, with a guarantee that if
the payments made do not exceed the member's
contributions plus interest, determined as of the date of
retirement, the balance will be paid in a lump sum to the
member's beneficiary.

A Tier 1 member may retire early after reaching
age 55 with credit for three years of service, while a Tier 2
member may retire early after reaching age 55 with credit
for five years of service. In this event, the monthly benefit
is 2.00 percent of final average compensation times years
of service, multiplied by a factor that reduces the benefit
6.00 percent for each year from the earlier of age 65 or
the age at which current service plus age equals 85 for
Tier 1 members or 90 for Tier 2 members.

A member is eligible for disability retirement benefits
provided the member has credit for at least one year of
service. The monthly disability retirement benefit is
2.00 percent of final average compensation times years of
service with a minimum 20 years' of service. The
disability commences immediately upon the member's
retirement. Benefits cease upon recovery or
reemployment.  Disability benefits are payable as a
monthly life annuity with a guarantee that, at the
member's death, the sum of the member's contributions
plus interest as of the date of retirement that is in excess
of the sum of payments already received will be paid in a
lump sum to the member's beneficiary. All alternative
forms of payment (except for a nonlevel annuity designed
to provide a level total income when combined with the
member's Social Security benefit) and a partial lump sum
option also are permitted in the case of disability
retirement. Disability benefits are converted to a normal
retirement benefit when the member reaches normal
retirement age or age 65, whichever is earlier. A Tier 1
member with at least three years of service or a Tier 2



member with at least five years of service, who does not
withdraw the member's contributions from the fund, is
eligible for a deferred termination benefit. The deferred
termination benefit is a monthly benefit of 2.00 percent of
final average compensation times years of service. The
final average compensation and service are determined at
the time the member leaves active employment. Benefits
may commence unreduced at age 65 or when the sum of
the member's age and service is 85 for Tier 1 members or
90 for Tier 2 members. Reduced benefits may
commence at or after age 55 if the member is not eligible
for an unreduced benefit. The form of payment is the
same as for normal retirement. A member who dies after
leaving active service but before retiring is entitled to
receive a death benefit.

A Tier 1 member leaving covered employment with
fewer than three years of service and a Tier 2 member
leaving covered employment with fewer than five years of
service are eligible to withdraw or receive a refund benefit.
Optionally, a vested member may withdraw the member's
contributions plus interest in lieu of the deferred benefit
otherwise due. A member who withdraws receives a
lump sum payment of the member's employee
contributions plus interest credited on these contributions.
Interest is credited at 6 percent per year.

To receive a death benefit, death must have occurred
while an active or inactive, nonretired member. Upon the
death of a nonvested member, a refund of the member's
contributions and interest is paid. Upon the death of a
vested member, the beneficiary may elect the refund
benefit; payment for 60 months of the normal retirement
benefit, based on final average compensation and service
determined at the date of death; or a life annuity of the
normal retirement benefit, "popping-up” to the original life
annuity based on final average compensation and service
as of the date of death, but without applying any reduction
for the member's age at death.

There are optional forms of payment available on an
actuarially equivalent basis. These include a life annuity
payable while either the participant or the participant's
beneficiary is alive, "popping-up"” to the original life annuity
if the beneficiary predeceases the member; a life annuity
payable to the member while both the member and
beneficiary are alive, reducing to 50.00 percent of this
amount if the member predeceases the beneficiary, and
"popping-up" to the original life annuity if the beneficiary
predeceases the member; a life annuity payable to the
member, with a guarantee that, should the member die
before receiving 60 payments, the payments will be
continued to a beneficiary for the balance of the five-year
period; a life annuity payable to the member with a
guarantee that, should the member die before receiving
240 payments, the payments will be continued to a
beneficiary for the balance of the 20-year period; a life
annuity payable to the member, with a guarantee that,
should the member die before receiving 120 payments,
the payments will be continued to the beneficiary for the
balance of the 10-year period; or a nonlevel annuity
payable to the member, designed to provide a level total
income when combined with the member's Social
Security benefit. The option to receive a life annuity
payable to the member with a guarantee that should the
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member die before receiving 60 payments, the payments
will be continued to a beneficiary for the balance of the
five-year period is not available to employees who retire
on or after August 1, 2003. Retirees who elected this
option before that date are unaffected. In addition,
members may elect a partial lump sum option at
retirement. Under this option, a member receives an
immediate lump sum equal to 12 times the monthly life
annuity benefit and a reduced annuity. The reduction is
determined actuarially. The member can then elect to
receive the annuity benefit in one of the other optional
forms, except that members who receive a partial lump
sum option may not elect the level income option. The
partial lump sum option is not available to disabled
retirees or retirees who are not eligible for an unreduced
retirement benefit. Actuarial equivalence is based on
tables adopted by the TFFR Board of Trustees.

From time to time, TFFR statutes have been amended
to grant certain postretirement benefit increases.
However, TFFR has no automatic cost-of-living increase
features.

In 2009 the Legislative Assembly enacted a
supplemental benefit for retirees. An individual who
retired before January 1, 2009, and was receiving monthly
benefits was entitled to receive a supplemental payment
from the fund. The supplemental payment was equal to
an amount determined by taking $20 multiplied by the
member's number of years of service credit plus $15
multiplied by the number of years since the member's
retirement as of January 1, 2009. The supplemental
payment could not exceed the greater of 10 percent of the
member's annual annuity or $750. The Teachers' Fund
for Retirement made the supplemental payment in
December 2009.

The latest available report of the consulting actuary
was dated July 1, 2010. The primary purposes of the
valuation report are to determine the adequacy of the
current employer contribution rate, to describe the current
financial condition of TFFR, and to analyze changes in
TFFR's condition.  In addition, the actuarial report
provides information required by TFFR in connection with
GASB Statement No. 25 and provides various summaries
of the data. The valuations are prepared annually, as of
July 1 of each year, the first day of TFFR's plan and fiscal
year. The contribution rates are intended to be sufficient
to pay TFFR's normal cost and to amortize TFFR's
unfunded actuarial acquired liability over a period of
30 years from the valuation date, although at any given
time the statutory rates may be insufficient. A 30-year
period is the maximum amortization period allowed by
GASB Statement No. 25 in computing the annual required
contribution. The 30-year period is in common use for
public sector plans and is considered reasonable by the
actuary.

In order to determine the adequacy of the 8.75 percent
statutory employer contribution rate, it is compared to the
GASB Statement No. 25 annual required contribution.
The annual required contribution is equal to the sum of
the employer normal cost rate and the level percentage of
pay required to amortize the unfunded actuarial accrued
liability over a 30-year period. For this calculation, payroll
is assumed to increase 3.25 percent per year. As of



July 1, 2010, the annual required contribution is
12.79 percent, increased from 10.78 percent on July 1,
2009. This is greater than the 8.75 percent rate currently
required by law. The shortfall--the negative margin--
between the rate mandated by law and the rate necessary
to fund the unfunded actuarial accrued liability in 30 years
is -4.04 percent.

The funded ratio--the ratio of the actuarial value of
assets to the actuarial accrued liability--decreased from
July 1, 2009. The funded ratio on July 1, 2009, was
77.70 percent, while it was 69.80 percent as of July 1,
2010. Based on market values rather than actuarial
values of assets, the funded ratio increased to
54.50 percent, compared to 53.50 percent on July 1, 2009.

The plan had a net asset loss of $404 million from
previous years which has not yet been recognized in the
actuarial value of assets because of the five-year
smoothing mechanism. This unrecognized asset loss is
due to large market losses during fiscal years 2008 and
2009. As the unrecognized loss is recognized over the
next three years, the annual required contribution is
expected to continue to increase and the funded ratio is
expected to continue decreasing, assuming the plan
earns 8.00 percent in the future, unless contribution rates
or benefit rates or benefit provisions are changed.

The Teachers' Fund for Retirement is required to
report in its Comprehensive Annual Financial Report for
the current fiscal year ending June 30, 2010, that actual
contributions received in fiscal year 2010 were less than
the annual required contribution. The fiscal year 2010
8.25 percent statutory rate was 76.50 percent of the
10.78 percent annual required contribution determined by
the last valuation. Next year, the Comprehensive Annual
Financial Report for fiscal year 2011 will show that the
8.75 percent statutory rate is only 68.40 percent of the
12.79 percent annual required contribution. Because
TFFR is a cost-sharing, multiple-employer retirement
system, there are no other accounting consequences for
the state or the other school districts that sponsor TFFR.

The actuarial valuation reflects the benefit and
contribution provisions set forth in the North Dakota
Century Code. The actuarial consultant noted the effect of
two pieces of 2009 legislation. First, legislation enacted in
2009 called for a one-time payment to TFFR retirees in
December 2009. A payment of $4.4 million was made due
to this legislation. Second, legislation enacted in 2009
increased the employer contribution rate from 8.25 percent
to 8.75 percent, effective July 1, 2010. Both of these
changes were recognized in the July 1, 2010, valuation.

Actuarial assumptions and methods are set by the
TFFR Board of Trustees, based upon recommendations
made by the plan's actuary. On January 21, 2010, the
Board of Trustees adopted new assumptions, effective for
the July 1, 2010, valuation. These new assumptions were
recommended by the actuary, following analysis of plan
experience for the five-year period ending June 30, 2009.
The actuarial consultant reported that it believes the
assumptions are internally consistent and are reasonable,
based on the actual experience of TFFR. These actuarial
assumptions and methods comply with the parameters for
disclosure in GASB Statement No. 25. The actuarial
consultant noted that results of the actuarial valuation are
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dependent on the actuarial assumptions used. Actual
results can and almost certainly will differ, as actual
experience deviates from the assumptions. Even
seemingly minor changes in the assumptions can
materially change the liabilities, calculation of contribution
rates, and funding period.

The fund had 18,382 members on July 1, 2010. Of
this total, 9,907 were active members; 6,672 were retirees
and beneficiaries; 1,472 were inactive, vested members;
and 331 were inactive nonvested members. The total
payroll was $465 million. The average pay increased by
3.60 percent, from $45,327 on July 1, 2009, to $46,937 on
July 1, 2010. This includes the impact of replacing more
highly paid members who retire with new teachers. The
average increase in salary for the 9,058 continuing
members--members active in both the July 1, 2010,
valuation and the July 1, 2009, valuation--was
6.50 percent. The average age of active members
decreased from 44.5 years to 44.2 years, and their
average service also decreased from 14.3 years to
14.0 years.

The assets at market value were $1,437.9 million with
an actuarial value of $1,842.0 million. The return on the
market value of assets was 13.90 percent for the period
ending June 30, 2010. This compares to -27.00 percent
for the period ending June 30, 2009. The return on the
actuarial value of assets was -0.50 percent for the period
ending June 30, 2010. This compares to 1.70 percent for
the period ending June 30, 2009. The ratio of actuarial
value to market value was 128.10 percent, and the
external cashflow was -3.50 percent. The consulting
actuary reported that the normal cost percentage is
10.57 percent, the unfunded actuarial accrued liability
increased from $545.6 million to $795.2 million, and the
funded ratio--actuarial assets divided by actuarial accrued
liability--decreased from 77.70 percent to 69.80 percent.
The funding period is infinite. The calculated contribution
rate is 12.79 percent and thus the available margin is
-4.04 percent (8.75% - 12.79% = -4.04%). The available
margin on July 1, 2009, was -2.53 percent.

The following is a summary of the proposals affecting
TFFR over which the committee took jurisdiction and the
committee's action on the proposals:

Bill No. 2

Sponsor: Representative Francis J. Wald

Proposal: Closes the current defined benefit plan to
new members effective July 31, 2011, and replaces the
defined benefit plan with a defined contribution plan for all
future members.

Actuarial Analysis: The consulting actuary reported
that without additional funding or other changes, the
current defined benefit plan is projected to eventually run
out of funds. However, the defined benefit plan is
projected to run out of money sooner under Bill No. 2--
fiscal year 2030--than under current law, fiscal year 2040.
Bill No. 2 leaves the defined benefit plan with a projected
shortfall of $888 million with no funding source, more than
double the $423 million shortfall without a funding source
under the current plan. The elimination of liabilities for
future members in the defined benefit plan is less than the
reduction in contributions related to those future members,



leaving the defined benefit plan worse off. At the point the
defined benefit plan runs out of funds, the plan's liabilities
would still have to be met, and the member-plus-employer
contributions needed to pay the benefits in that year would
spike to over 47.00 percent of total pay under Bill No. 2 in
fiscal year 2031. In contrast, under current law, after the
defined benefit plan runs out of funds, the total
contributions would jump to just over 30.00 percent of pay.
It would require a larger increase in defined benefit
contribution rates to adequately prefund the defined
benefit plan under Bill No. 2--37.00 percent--than it would
under the current open-group structure--26.00 percent.
One financial benefit the defined contribution plan gives
the state and employers is that it removes risk of employer
contribution rate increases due to poor market
performance or higher than expected salary increases or
longer than anticipated life expectancy, but the bill does so
only at a cost. Defined benefit plans tend to favor career
employees more than defined contribution plans, so a
switch like this would be better for some employees and
worse for others. In addition, the defined benefit plan
provides meaningful death and disability benefits, while the
only death or disability benefit available under the defined
contribution plan is a refund of the account balance. A
switch to defined contribution moves investment risk and
longevity risk for the pooled defined benefit plan and by
extension, the employers, to the individual members. The
risk is not eliminated. The Teachers' Fund for Retirement
would need to provide additional education to its
members, both on choosing appropriate investments while
working and on managing the distribution of the assets to
last for their lifetime.
Committee Report: No recommendation.

Bill No. 39

Sponsor: Representative David Drovdal

Proposal: Creates a third membership tier for TFFR
with modified retirement eligibility rules. Members hired
on or after July 1, 2011, would belong to the new tier.
Tier 3 members would be eligible to retire with an
unreduced retirement benefit only if they are vested and
at least age 65. Reduced or early retirement benefits
would be available to vested members after age 62. The
reduction from the age 65 benefit would be based on a
special schedule, which results in a reduction of
approximately 15 percent plus 5.00 percent for each year
younger than age 65.

The committee amended the bill at the request of the
sponsor to delay the effective date until July 1, 2012.

Actuarial Analysis: The consulting actuary reported
the actuarial cost as follows:

Item Current Law Bill No. 39 Difference
Normal cost rate 10.57% 9.34% -1.23%
UAAL $795.2 million| $850.6 million| $55.4 million
Funded ratio 69.8% 68.4% 11.4%
Funding period Infinite Infinite N/A
GASB ARC 12.79% 12.26% -0.53%
GASB ARC (dollars) $63.1 million|  $60.5 million|  -$2.6 million

In summary, the total normal cost rate would decrease
from 10.57 percent to 9.34 percent, the actuarial required
contribution would decrease from 12.79 percent to
12.26 percent, and the funded status would decrease by
1.40 percent to 68.4 percent. However, even with the
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changes proposed in this legislation, the statutory
contribution rate of 8.75 percent for fiscal year 2011 is still
projected to be insufficient to ever fully fund the retirement
system.

Committee Report: No recommendation.

Bill No. 40

Sponsor: Representative David Drovdal

Proposal: Reduces the multiplier for new members
hired on or after July 1, 2011, to that in effect before the
most recent multiplier increase--1.88 percent rather than
2.00 percent.

Actuarial Analysis: The consulting actuary reported
the actuarial cost as follows:

Item Current Law Bill No. 40 Difference
Normal cost rate 10.57% 10.06% -0.51%
UAAL $795.2 million| $818.2 million| $23.0 million
Funded ratio 69.8% 69.2% -0.6%
Funding period Infinite Infinite N/A
GASB ARC 12.79% 12.57% -0.22%
GASB ARC (dollars) $63.1 million $62.0 million -$1.1 million

In summary, the total normal cost rate would decrease
from 10.57 percent to 10.06 percent, the actuarial
required contribution would decrease from 12.79 percent
to 12.57 percent, and the funded status would decrease
by 0.60 percent to 69.20 percent. However, even with the
changes proposed in this legislation, the statutory
contribution rate of 8.75 percent for fiscal year 2011 is still
projected to be insufficient to ever fully fund the retirement
system.

At the request of the committee, the consulting actuary
also calculated the projected impact on cost that would
result if both Bill Nos. 39 and 40 were enacted. This
analysis is contained in the following schedule:

Bill Nos. 39
and 40 on a
Item Current Law [ Combined Basis | Difference

Normal cost rate 10.57% 8.92% -1.65%
UAAL $795.2 million $869.6 million| $74.4 million
Funded ratio 69.8% 67.9% -1.9%
Funding period Infinite Infinite N/A
GASB ARC 12.79% 12.08% -0.71%
GASB ARC (dollars) $63.1 million $59.6 million| -$3.5 million

In summary, the total normal cost rate would decrease
from 10.57 percent to 8.92 percent; the actuarial required
contribution would decrease from 12.79 percent to
12.08 percent, saving 0.71 percent; and the funded status
would decrease by 1.90 percent to 67.90 percent. Even
with the changes proposed in this legislation, the statutory
contribution rate of 8.75 percent is still projected to be
insufficient to ever fully fund the retirement system.

Committee Report: The proposal was withdrawn at
the request of the sponsor.

Bill No. 54

Sponsor: Board of Trustees

Proposal: Modifies benefits for most current and
future members of TFFR, principally by increasing the
eligibility requirements for an unreduced (normal)
retirement and increasing required contributions for both
employers and members. The bill increases both
employer and member contribution rates a total of four
percentage points in two steps of two percentage points.
The employer contribution rate increases from




8.75 percent to 10.75 percent on July 1, 2012, and
increases to 12.75 percent on July 1, 2014. The member
contribution rate increases from 7.75 percent to
9.75percent on July 1, 2012, and increases to
11.75 percent on July 1, 2014. The bill also changes the
eligibility for an unreduced retirement benefit.
Nongrandfathered Tier 1 members and all Tier 2 members
would have to be at least age 60 and would have to meet
the Rule of 90 to be eligible to retire with an unreduced
benefit. A grandfathered member is eligible to retire with
an unreduced benefit. A grandfathered member is a Tier 1
member who, on June 30, 2013, is vested, has three years
of service, and is at least age 55 or the sum of the
member's age and years of service is at least 65. The bill
also modifies reduced (early) retirement benefits, makes
changes to the disability benefit, and requires that
reemployed retired teachers pay the member contribution
to TFFR.

Actuarial Analysis: The consulting actuary reported
the actuarial cost as follows:

illustrated below. While assets are projected to be
exhausted before the year 2040 under the -current
provisions, the plan's funded status is projected to
increase to 80 percent by 2040 under Bill No. 54.

The increase in the employee and employer
contributions to the plan has the most significant effect on
the projected improvement in the plan's funded status,
adding 4.00 percent each to the contributions. Most of the
savings from the revised benefit provisions, a 0.49 percent
reduction in the annual required contribution, are due to
the changes in retirement eligibility and the early
retirement reduction factor. The disability changes
(eligibility and benefit) reduced the annual required
contribution by an additional 0.05 percent. The additional
member contributions that will be required of retired
members who are reemployed are equivalent to adding
0.12 percent of total pay in contributions to the system
(based on the current 7.75 percent member rate).

Therefore, the combination of all these items--the
additional contributions and the savings from benefit

— Correntiaw T Bl NG o2 Differonce reductions--when fully.phased in is equivalent to a total of
Normal cost rate 10.57% 10.30% -0.27% 8.66 percent of payroll:
UAAL _ $795.2 million| $773.3 million|  -$21.9 million tern Effect
Funded ratio 69.8% 70.4% 1.6% - —— -

) . Iy . Require member contributions from reemployed retirees 0.12%
Funding period Infinite Infinite N/A Increase member contribution rate 4.00%
GASB ARC 12.79% 12.25% -0.54% S 70

Increase employer contribution rate 4.00%
The table above shows the effect of the changes in the  [|Change retirement eligibility and early retirement reduction 0.49%
benefit provisions but does not illustrate the effect of the $th9€ disabilty provisions (eligibility and benefit 2'22;
contribution increases. The overall effect of Bill No. 54 is o4 20
Comparison of Projected Information Under Current Law and Bill No. 54
Comparison of Current Plan Provisions Bill No. 54
Employer Employee Funding Employer Employee Funding
Valuation as of | Contribution Contribution Funded Period Contribution Contribution Funded Period
July 1 Rate Rate Ratio (In Years) Rate Rate Ratio (In Years)
1) @ 3 “ (©)] (6) ()] (8 ©
2010 8.75% 7.75% 70% Infinite 8.75% 7.75% 70% Infinite
2011 8.75% 7.75% 64% Infinite 8.75% 7.75% 64% Infinite
2012 8.75% 7.75% 57% Infinite 10.75% 9.75% 58% Infinite
2013 8.75% 7.75% 53% Infinite 10.75% 9.75% 54% Infinite
2014 8.75% 7.75% 53% Infinite 12.75% 11.75% 56% 44
2015 8.75% 7.75% 52% Infinite 12.75% 11.75% 56% 43
2020 8.75% 7.75% 46% Infinite 12.75% 11.75% 59% 37
2025 8.75% 7.75% 37% Infinite 12.75% 11.75% 61% 29
2030 8.75% 7.75% 26% Infinite 12.75% 11.75% 66% 22
2035 8.75% 7.75% 12% Infinite 12.75% 11.75% 2% 16
2040 8.75% 7.75% 0% Infinite 12.75% 11.75% 80% 10
Projections are based on July 1, 2010, actuarial valuation.
Projections assume 8.00 percent net investment return in fiscal year 2011 and all future years.
Funded ratios are based upon actuarial values.
Comparison of Projected Contributions Under Current Law and Bill No. 54
Comparison of Current Law Provisions Bill No. 54
Fiscal Year Employer Total Total Total
Beginning Projected Contribution Employee Contributions Employer Employee Contributions Increase
July 1 Payroll Rate Contributions 3)+(4) Contributions Contributions (6) +(7) (8) - (5)

(€] 0] (3 Q] (©)] (6) )] ()] ()]
2010 $493.5 $43.9 $38.2 $82.1 $43.9 $38.2 $82.1 $0.0
2011 $505.5 $44.9 $39.2 $84.1 $44.9 $39.2 $84.1 $0.0
2012 $519.2 $46.1 $40.2 $86.3 $56.7 $51.4 $108.1 $21.8
2013 $533.9 $47.4 $41.4 $88.8 $58.3 $52.9 $111.2 $22.4
2014 $549.9 $48.9 $42.6 $91.5 $71.2 $65.6 $136.8 $45.3
2015 $566.7 $50.4 $43.9 $94.3 $73.4 $67.6 $141.0 $46.7

Amounts shown in millions.
Projections are based on July 1, 2010, actuarial valuation.
Projections assume 8.00 percent net investment return in fiscal year 2011 and all future years.

Contribution rates under current law for all years: employee 7.75 percent, employer 8.75 percent.
Contribution rates under Bill No. 54:

Fiscal years beginning July 1, 2012, and July 1, 2013: employee 9.75 percent, employer 10.75 percent.

Fiscal years beginning July 1, 2014, and thereafter. employee 11.75 percent, employer 12.75 percent.

Committee Report: Favorable recommendation.
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Bill No. 55

Sponsor: Board of Trustees

Proposal: Modifies benefits for most current and
future members of TFFR, principally by increasing the
eligibility requirements for an unreduced (normal)
retirement and increasing required contributions for both
employers and members. The bill increases both
employer and member contribution rates a total of four
percentage points in two steps of two percentage points.
The employer contribution rate increases from
8.75 percent to 10.75 percent on July 1, 2012, and
increases to 12.75 percent on July 1, 2014. The member
contribution rate increases from 7.75 percent to
9.75percent on July 1, 2012, and increases to
11.75 percent on July 1, 2014. The bill also changes the
eligibility for an unreduced retirement benefit.
Nongrandfathered Tier 1 members and all Tier 2
members would have to be at least age 60 and would
have to meet the Rule of 90 to be eligible to retire with an
unreduced benefit. A grandfathered member is eligible to
retire with an unreduced benefit. A grandfathered
member is a Tier 1 member who, on June 30, 2013, is
vested, has three years of service, and is at least age 55
or the sum of the member's age and years of service is at
least 65. The bill also modifies reduced (early) retirement
benefits, makes changes to the disability benefit, and
requires that reemployed retired teachers pay the
member contribution to TFFR.

The bill also contains a one-time general fund

The table above shows the effect of the changes in
the benefit provisions but does not illustrate the effect of
the contribution increases or the one-time $75 million
appropriation. The overall effect of Bill No. 55 is
illustrated below. While assets are projected to be
exhausted before the year 2040 under the current
provisions, the plan's funded status is projected to
increase to 89.00 percent by 2040 under Bill No. 55.
The $75 million appropriation is projected to increase the
plan's funded status by 2.70 percent when it is

contributed in 2012, from 57.80 percent to
60.50 percent.
The increase in the employee and employer

contributions to the plan has the most significant effect
on the projected improvement in the plan's funded
status, adding 4.00 percent each to the contributions.
Most of the savings from the revised benefit provisions,
a 0.49 percent reduction in the annual required
contribution, is due to the changes in retirement eligibility
and the early retirement reduction factor. The disability
changes (eligibility and benefit) reduced the annual
required contribution by an additional 0.05 percent. The
$75 million appropriation is projected to produce a
0.92 percent reduction in the annual required
contribution on July 1, 2012.

Therefore, the combination of all these items--the
additional contributions and the savings from benefit
reductions--when fully phased in is equivalent to a total
of 8.66 percent of payroll:

appropriation of $75 million to be paid to TFFR on o Erfoct

June 30, 2012, and used to reduce the unfunded actuarial Require member contributions from reemployed retirees 0.12%

accrued liability of TFFR. Increase member contribution rate 4.00%

Actuarial Analysis: The consulting actuary reported lsrlcrtease emp!oifer Cc;rggngFiF ratet June 30. 2012 3'8‘2’3’

: . ate appropriation o million at June 30, .92%

the actuarial cost as follows: Change retirement eligibility and early retirement reduction 0.49%

Item Current Law Bill No. 55 Difference Change disability provisions (eligibility and benefit) 0.05%

Normal cost rate 10.57% 10.30% -0.27% Total 9.58%
UAAL $795.2 million [$773.3 million| -$21.9 million
Funded ratio 69.8% 70.4% 1.6%
Funding period Infinite Infinite N/A
GASB ARC 12.79% 12.25% -0.54%

Comparison of Projected Information Under Current Law and Bill No. 55
Comparison of Current Plan Provisions Bill No. 55
Employer Employee Funding Employer Employee Funding
Valuation as | Contribution | Contribution Funded Period Contribution | Contribution Funded Period
of July 1 Rate Rate Ratio (In Years) Rate Rate Ratio (In Years)
(€] 2 (3 @ )] (6) (] 8 9

2010 8.75% 7.75% 70% Infinite 8.75% 7.75% 70% Infinite

2011 8.75% 7.75% 64% Infinite 8.75% 7.75% 64% Infinite

2012 8.75% 7.75% 57% Infinite 10.75% 9.75% 60% Infinite

2013 8.75% 7.75% 53% Infinite 10.75% 9.75% 57% Infinite

2014 8.75% 7.75% 53% Infinite 12.75% 11.75% 59% 36

2015 8.75% 7.75% 52% Infinite 12.75% 11.75% 59% 35

2020 8.75% 7.75% 46% Infinite 12.75% 11.75% 63% 30

2025 8.75% 7.75% 37% Infinite 12.75% 11.75% 66% 23

2030 8.75% 7.75% 26% Infinite 12.75% 11.75% 72% 16

2035 8.75% 7.75% 12% Infinite 12.75% 11.75% 79% 11

2040 8.75% 7.75% 0% Infinite 12.75% 11.75% 89% 5

Projections are based on July 1, 2010, actuarial valuation.

Projections assume 8.00 percent net investment return in fiscal year 2011 and all future years.

Funded ratios are based upon actuarial values.
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Comparison of Projected Contributions Under Current Law and Bill No. 55

Comparison of Current Law Provisions Bill No. 55

Fiscal

Year Total State Total Total
Beginning | Projected Employer Employee |Contributions | General Fund Employer Employee |Contributions |Increase

July 1 Payroll [Contributions | Contributions (3) +(4) Appropriation | Contributions |Contributions| (6) + (7) + (8) | (9) - (5)

(1) 2 (3 4 ()] (6) ) (8 C)] (10)

2010 $493.5 $43.9 $38.2 $82.1 $0.0 $43.9 $38.2 $82.1 $0.0
2011 $505.5 $44.9 $39.2 $84.1 $75.0 $44.9 $39.2 $84.1 $75.0
2012 $519.2 $46.1 $40.2 $86.3 $0.0 $56.7 $51.4 $108.1 $21.8
2013 $533.9 $47.4 $41.4 $88.8 $0.0 $58.3 $52.9 $111.2 $22.4
2014 $549.9 $48.9 $42.6 $91.5 $0.0 $71.2 $65.6 $136.8 $45.3
2015 $566.7 $50.4 $43.9 $94.3 $0.0 $73.4 $67.6 $141.0 $46.7

Amounts shown in millions.
Projections are based on July 1, 2010, actuarial valuation.

Projections assume 8.00 percent net investment return in fiscal year 2011 and all future years.
Contribution rates under current law for all years: employee 7.75 percent, employer 8.75 percent.

Contribution rates under Bill No. 55:

A one-time $75 million appropriation from the state's general fund will be made on June 30, 2012.
Fiscal years beginning July 1, 2012, and July 1, 2013: employee 9.75 percent, employer 10.75 percent.
Fiscal years beginning July 1, 2014, and thereafter: employee 11.75 percent, employer 12.75 percent.

Committee Report: Unfavorable recommendation.

Bill No. 56

Sponsor: Board of Trustees

Proposal: Makes a number of technical and
administrative changes to TFFR, including the definitions
of beneficiary and salary, minimum required
distributions, maximum benefit limits, death benefits, and
rollovers by beneficiaries.

Actuarial Analysis: The consulting actuary reported
that none of the changes made by the bill impact the
actuarial position of the fund. The change to the death
benefits has no material impact on the liabilities or costs,
and none of the other changes affect either the
contributions or benefits structure of TFFR.

Committee Report: Favorable recommendation.

Bill No. 217

Sponsor: Representative Francis J. Wald

Proposal: Changes the procedure to calculate final
average salary for an individual who is a teacher and
then becomes an administrator by providing the
administrator must complete eight years of service as an
administrator before any years as an administrator may
be included in the calculation of final average salary.

Actuarial Analysis: The consulting actuary reported
that the bill would reduce the liability for the average
affected member by $160,000 or less at the time of
retirement. Over the last five years, the liability for newly
retired members has averaged approximately $99 million
per year. Since the consulting actuary assumed there
will be one such case every other year, it concluded that
the bill would reduce future retirement liabilities by no
more than 0.08 percent [($160,000 x 0.5) + $99,000,0001].
The consulting actuary calculated that the GASB
Statement No. 25 annual required contribution would be
reduced by approximately 0.02 percent. That is, the
annual required contribution would change from
12.79 percent to 12.77 percent. The impact on the
funded ratio and funding period would be immaterial.
The consulting actuary noted that while the bill could
save as much as indicated, actual savings could be
much smaller. The consulting actuary believes that
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rather than forfeit the use of their highest salaries many
administrators will choose to continue in service until
they have eight years of service as an administrator.
This is especially likely for members who have been
administrators for six years or seven years when they
want to retire. There would still be some savings
because they would have to delay their retirement date,
but the savings would be much smaller than indicated.
Committee Report: No recommendation.

Public Employees Retirement System

The Public Employees Retirement System is
governed by Chapter 54-52 and includes the PERS main
system, judges' retirement system, National Guard
retirement system, law enforcement with prior main
service, law enforcement without prior main service, and
an optional defined contribution retirement plan;
Highway Patrolmen's retirement system; Job Service
North Dakota retirement plan; and retiree health benefits
fund. The plan is supervised by the Retirement Board
and covers most employees of the state, district health
units, and the Garrison Diversion Conservancy District.
Elected officials and officials first appointed before
July 1, 1971, can choose to be members. Officials
appointed to office after that date are required to be
members. Most Supreme Court justices and district
court judges are members of the plan but receive
benefits different from other members. A county, city, or
school district may choose to participate on completion
of an employee referendum and on execution of an
agreement with the Retirement Board. Political
subdivision employees are not eligible to participate in
the defined contribution retirement plan. The Retirement
Board also administers the uniform group insurance, life
insurance, flexible benefits, deferred compensation, and
Chapter 27-17 judges' retirement programs. The
Chapter 27-17 judges' retirement program is being
phased out of existence except to the extent its
continuance is necessary to make payments to retired
judges and their surviving spouses and future payments
to judges serving on July 1, 1973, and their surviving
spouses as required by law.




Members of the main system and judges' retirement
system are eligible for a normal service retirement
benefit at age 65 or when age plus years of service is
equal to at least 85. Members of the National Guard
retirement system are eligible for a normal service
retirement at age 55 and three consecutive years of
service. Members of the law enforcement retirement
system are eligible for a normal service retirement at
age 55 and three consecutive years of service or when
age plus service is equal to at least 85. The retirement
benefit for a member of the main system is 2.00 percent
of final average salary multiplied by years of service.
The retirement benefit for a member of the judges'
retirement system is 3.50 percent of final average salary
for the first 10 years of service, 2.80 percent for each of
the next 10 years of service, and 1.25 percent for service
in excess of 20 years. The retirement benefit for
members of the National Guard and law enforcement
retirement systems is 2.00 percent of final average
salary multiplied by years of service. A member of the
main system is eligible for an early service retirement at
age 55 with three years of service, a member of the
judges' retirement system is eligible for early service
retirement at age 55 with five years of service, and
members of the National Guard and law enforcement
retirement systems are eligible for early service
retirement at age 50 with three years of service. The
retirement benefit for a member who elects early service
retirement is the normal service retirement; however, a
benefit that begins before age 65 or Rule of 85, if earlier,
is reduced by one-half of 1.00 percent for each month
before the earlier of age 65 or the age at which the Rule
of 85 is met. The early service retirement benefit for a
member of the judges' retirement system is the normal
service retirement; however, a benefit that begins before
age 65 or Rule of 85, if earlier, is reduced by one-half of
1.00 percent for each month before age 65. The early
service retirement benefit for a member of the National
Guard retirement system is the normal service
retirement benefit; however, a benefit that begins before
age 55 is reduced by one-half of 1.00 percent for each
month before age 55. The early service retirement
benefit for a member of the law enforcement retirement
system is the normal service retirement benefit;
however, a benefit that begins before age 55 or Rule
of 85, if earlier, is reduced by one-half of 1.00 percent for
each month before age 55 or the age at which the Rule
of 85 is met.

A member of the main system, National Guard
retirement system, or law enforcement retirement
system with six months of service who is unable to
engage in any substantial gainful activity is eligible for a
disability benefit of 25.00 percent of the member's final
average salary at disability with a minimum of $100 per
month. A member of the judges' retirement system with
six months of service who is unable to engage in any
substantial gainful activity is eligible for a disability
benefit of 70.00 percent of the member's final average
salary at disability minus Social Security and workers'
compensation benefits paid. A member of the main
system, National Guard retirement system, or law
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enforcement retirement system is eligible for deferred
vested retirement at three years of service, and a
member of the judges' retirement system is eligible for
deferred vested retirement at five years of service.

For a member of the main system or judges'
retirement system, the deferred vested retirement benefit
is the normal service retirement benefit payable at
age 65 or the Rule of 85, if earlier. Reduced early
retirement benefits may be elected upon attainment of
age 55. The deferred vested retirement benefit for a
member of the National Guard retirement system is the
normal service retirement benefit payable at age 55.
Reduced early retirement benefits may be elected upon
attainment of age 50. The deferred vested retirement
benefit for a member of the law enforcement retirement
system is the normal service retirement benefit payable
at age 55 or the Rule of 85, if earlier. Reduced early
retirement benefits may be elected upon attaining
age 50.

The surviving spouse of a deceased member of the
main system, the National Guard retirement system, or
law enforcement retirement system who had
accumulated at least three years of service before
normal retirement is entitled to elect one of four forms of
preretirement death benefits. The preretirement death
benefit may be a lump sum payment of the member's
accumulated contributions with interest; 50.00 percent of
the member's accrued benefit, not reduced on account
of age, payable for the surviving spouse's lifetime; a
continuation portion of a 100.00 percent joint and
survivor annuity, only available if the participant was
eligible for normal retirement; or a partial lump sum
payment in addition to one of the annuity options. The
surviving spouse of a deceased member of the judges'
retirement system who had accumulated at least five
years of service is entitled to elect one of two forms of
preretirement death benefits. The preretirement death
benefit may be a lump sum payment of the member's
accumulated contribution with interest or 100.00 percent
of the member's accrued benefit, not reduced on
account of age, payable for the spouse's lifetime. For
members who are not vested or have no surviving
spouse, the benefit is a lump sum payment of the
member's accumulated contributions with interest.

Terminated vested members who choose a refund
and terminated nonvested members are entitled to a
refund of member contributions. Member contributions
through June 30, 1981, accumulate with interest at
5.00 percent; member contributions from July 1, 1981,
through June 30, 1986, accumulate with interest at
6.00 percent; and member contributions after June 30,
1986, accumulate with interest at 0.50 percent less than
the actuarial interest rate assumption.

The standard form of payment for members of the
main, National Guard, and law enforcement systems is a
monthly benefit for life with a refund to the beneficiary at
death of the remaining balance, if any, of accumulated
member contributions. The standard form of payment
for members of the judges' retirement system is a
monthly benefit for life, with 50.00 percent payable to an
eligible survivor. Optional forms of payment are life



annuity for judges, a 50.00 percent joint and survivor
annuity with "pop-up” for members of the main, National
Guard, and law enforcement systems; a 100.00 percent
joint and survivor annuity with "pop-up" feature; a
20-year certain and life annuity; a 10-year certain and
life annuity; Social Security level income annuity; partial
lump sum payment in addition to one of the other annuity
options; or effective March 1, 2011, an actuarially
equivalent graduated benefit option with either a
1.00 percent or 2.00 percent increase to be applied
January 1 of each year. The last option is not available
for disability or early retirements or in combination with a
partial lump sum option, a deferred normal retirement
option, or a Social Security level income annuity. The
final average salary is the average of the highest salary
received by a member for any 36 months employed
during the last 120 months of employment.

Except for the employer contribution rate for the
National Guard and the law enforcement retirement
systems, contribution rates are specified by statute. The
contribution rate for a member of the main system is
4.00 percent, and the employer contribution is
4.12 percent. The employee contribution for the judges'
retirement system is 5.00 percent, and the employer
contribution is 14.52 percent. The contribution rate for a
member of the National Guard retirement system is
4.00 percent, and the employer contribution is
6.50 percent. The contribution rate for a member of the
law enforcement retirement system with prior main
service is 4.00 percent, and the employer contribution is
8.31 percent. The contribution rate for a member of the
law enforcement retirement system without prior main
service is 4.00 percent, and the employer contribution is
6.43 percent. A part-time employee in the main system
contributes 8.12 percent with no employer contribution.
Effective January 1, 2000, a member's account balance
includes vested employer contributions equal to the
member's contributions to the deferred compensation
program under Chapter 54-52.2. The vested employer
contributions may not exceed $25 or 1.00 percent of the
member's  salary, whichever is greater, for
months 1 through 12 of service credit; $25 or
2.00 percent of the member's monthly salary, whichever
is greater, for months 13 through 24 of service credit;
$25 or 3.00 percent of the member's monthly salary,
whichever is greater, for months 25 through 36 of
service credit; and $25 or 4.00 percent of the member's
monthly salary, whichever is greater, for service
exceeding 36 months. The vested employer
contributions are credited monthly to the member's
account balance. The fund may accept rollovers from
other qualified plans under rules adopted by the board
for the purchase of additional service credit. For many
employees, no deduction is made from pay for the
employee's share. This is a result of 1983 legislation
that provided for a phased-in "pickup" of the employee
contribution in lieu of a salary increase at that time.

In 1989 the Legislative Assembly established a
retiree health insurance credit fund account with the
Bank of North Dakota with the purpose of prefunding
hospital benefits coverage and medical benefits

99

coverage under the uniform group insurance program for
retired members of PERS and the Highway Patrolmen's
retirement system receiving retirement benefits or
surviving spouses of those retired members who have
accumulated at least 10 years of service. The employer
contribution under PERS was reduced from 5.12 percent
to 4.12 percent, under the judges' retirement system
from 15.52 percent to 14.52 percent, and under the
Highway Patrolmen's retirement system  from
17.07 percent to 16.07 percent or 1.00 percent of the
monthly salaries or wages of participating members,
including participating Supreme Court justices and
district court judges, and the money was redirected to
the retiree health insurance credit fund.

The latest available report of the consulting actuary is
dated July 1, 2010. According to that report, the
combined market value of net assets of PERS and the
Highway  Patrolmen's retirement system  was
$1,519,023,138, an increase of $158 million compared
to $1,360,977,213 a year earlier. This year's combined
market value represents an increase of 11.61 percent
over the market value one year earlier. The rate of
return on the market value basis for the PERS fund was
13.25 percent for the year ended June 30, 2010. The
actuarial value of assets is determined by spreading
market appreciation and depreciation over five years
beginning with the years of occurrence. Interest and
dividends are recognized immediately. This procedure
results in recognition of all changes in market value over
five years. A characteristic of this asset valuation
method is that, over time, it is more likely than not to
produce an actuarial value of assets that is less than the
market value of assets. This procedure is applied to the
combined assets of PERS and the Highway Patrolmen's
retirement system income funds to determine the
combined actuarial value of the systems. The combined
actuarial value was $1,671,048,709 as of June 30, 2008.
There is approximately $152 million of depreciation that
will be recognized in future years. For the 10-year
period ending June 30, 2010, the combined investment
results yielded earnings of $756,520,300 on an actuarial
value basis representing an average annual return of
5.75 percent. For the 2009-10 year, the actuarial rate of
return on the combined value of assets was
1.48 percent. The consulting actuary reported that the
funded ratio for PERS declined from 85.1 percent on
July 1, 2009, to 73.4 percent on July 1, 2010, and
declined from 87.2 percent on July 1, 2009, to
79.8 percent on July 1, 2010, for the Highway
Patrolmen's retirement system. The actuarial consultant
reported that assets have increased consistently from
year to year, although the amount of the increase has
varied with fluctuations in investment income. Benefit
payments have also increased consistently over that
period. Benefit payments and expenses continue to
exceed contributions. However, over the past 10 years,
the investment income has offset this deficit and served
to increase the assets of the system.

The Public Employees Retirement System had
20,668 active members on July 1, 2010. Of this total,
20,372 were active members of the main system,



47 were active members of the judges' retirement
system, 30 were active members of the National Guard
retirement system, 187 were active members of the law
enforcement retirement system with prior main service,
and 32 were active members of the law enforcement
retirement system without prior main service. The total
payroll was $769,710,108 and average salary was
$37,242. There were 3,375 inactive members as of
July 1, 2010, with vested rights to deferred retirement
benefits. The average deferred monthly benefit for this
group was $362. There were also 35 members from the
main system and 6 members from the National Guard
retirement system on a leave of absence. For these
groups, a liability is carried for their deferred retirement
benefits. There were 2,142 inactive members that are
due refunds.

The contribution requirements consist of the normal
cost and an administrative expense allowance, plus the
cost of amortizing the unfunded actuarial accrued liability
over a scheduled period of years. The Retirement Board
has adopted an open amortization schedule of 20 years
with increasing payments. The statutory contribution
rate is 4.12 percent of payroll. The actuarial consultant
determined the total employer contribution requirement
for the main system is 10.76 percent. Thus, statutory
contributions are less than the actuarial contribution
requirement by 6.64 percent of payroll. The statutory
contribution rate for the judges' retirement system is
14.52 percent of payroll. The actuarial consultant
determined the total employer contribution requirement
is 14.10 percent. Thus, statutory contributions exceed
the actuarial contribution requirement by 0.42 percent of
payroll. The contribution rate set by the Retirement
Board for the National Guard retirement system is
6.50 percent of payroll. The actuarial consultant
determined the total employer contribution requirement
is 7.00 percent. Thus, contributions are less than the
actuarial contribution requirement by 0.50 percent of
payroll. The contribution rate set by the Retirement
Board for the law enforcement with prior main service
plan is 8.31 percent of payroll. The actuarial consultant
determined the total employer contribution requirement
is 10.80 percent. Thus, contributions are less than the
actuarial contribution requirement by 2.49 percent of
payroll. The contribution rate set by the Retirement
Board for the law enforcement without prior main service
is 6.43 percent of payroll. The actuarial consultant
determined the total employer contribution requirement
is 7.53 percent. Thus, contributions are less than the
actuarial contribution requirement by 1.10 percent of
payroll.

A member of the Highway Patrolmen's retirement
system is eligible for a normal service retirement at
age 55 with at least 10 years of eligible employment or
with age plus service equal to at least 80--the Rule of 80.
The normal service retirement benefit is 3.60 percent of
final average salary for the first 25 years of service and
1.75 percent of final average salary for service in excess
of 25 years. A member is eligible for an early service
retirement at age 50 with 10 vyears of eligible
employment. The early service retirement benefit is the
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normal service retirement benefit reduced by one-half of
1.00 percent for each month before age 55. A member
is eligible for a disability benefit at six months of service
and an inability to engage in substantial gainful activity.
The disability benefit is 70.00 percent of the member's
final covered salary at disability less workers'
compensation, with a minimum of $100 per month. A
member is eligible for deferred retirement benefits upon
10 years of eligible employment. The deferred
retirement benefit is the normal service retirement
benefit payable at age 55 or the Rule of 80, if earlier.
Vested benefits are indexed at a rate set by the
Retirement Board based upon the increase in final
average salary from the date of termination to the benefit
commencement date. Reduced early retirement benefits
may be elected upon attainment of age 50.

Preretirement death benefits are available to a
surviving spouse of a deceased member of the Highway
Patrolmen's retirement system who had accumulated at
least 10 years of eligible employment. The
preretirement death benefit is available as a lump sum
payment of the member's accumulated contributions
with interest; monthly payment of the member's accrued
benefit for 60 months to the surviving spouse; or
50.00 percent of the member's accrued benefit, not
reduced on account of age, for the surviving spouse's
lifetime. If the deceased member had accumulated
fewer than 10 years of service or if there is no surviving
spouse, then the death benefit is a lump sum payment of
the member's accumulated contributions with interest.

The normal form of benefit for the Highway
Patrolmen's retirement system is a monthly benefit for
life with 50.00 percent of the benefit continuing for the
life of the surviving spouse, if any. Optional forms of
payment are 100.00 percent joint and survivor annuity, a
20-year certain and life annuity, and a 10-year certain
and life annuity; a partial lump sum payment in addition
to one of these annuity options; or effective March 1,
2011, an actuarially equivalent graduated benefit option
with either a 1.00 percent or 2.00 percent increase to be
applied January 1 of each year. This last option is not
available for disability or early retirements or in
combination with a partial lump sum option or a deferred
normal retirement option. The final average salary is the
average of the highest salary received by the member
for any 36 months employed during the last 120 months
of employment. Members contribute 10.30 percent of
monthly salary, and the state contributes 16.70 percent
of the monthly salary for each participating member. A
member's contributions earn interest at an annual rate of
7.50 percent compounded monthly.

The latest available report of the consulting actuary
for the Highway Patrolmen's retirement system fund is
dated July 1, 2010. According to that report, the
Highway Patrolmen's retirement fund had net assets
with a market value of $44,838,156. This compares to
$40,973,620 as of July 1, 2009. The rate of return on
the market value basis for the Highway Patrolmen's
retirement system fund was 13.29 percent for the year
ended June 30, 2010. The actuarial value of assets is
determined by spreading the market appreciation and



depreciation over five years beginning with the year of
occurrence. Interest and dividends are recognized
immediately. This procedure results in recognition of all
changes in market value over a five-year period. A
characteristic of this asset valuation method is that, over
time, it is more likely than not to produce an actuarial
value of assets that is less than the market value of
assets. The actuarial value of assets as of July 1, 2010,
was $49,325,610. The actuarial value of assets was
$50,197,136 on July 1, 2009. Thus, on an actuarial
basis, the rate of return on the Highway Patrolmen's
retirement system fund was 1.23 percent for the year
ended June 30, 2010. Total active membership was
139, and an employer contribution of 22.54 percent of
payroll was necessary to meet the normal cost of the
Highway Patrolmen's retirement system fund. The
statutory contribution rate is 16.70 percent of payroll.
Thus, the actuarial margin is -5.84 percent of payroll.
The latest available report of the consulting actuary
for the retiree health insurance credit fund is dated
July 1, 2010. According to that report, the fund had net
assets with a market value of $45,778,797 and an
actuarial value of $48,723,475. The rate of return on the
market value basis was 17.69 percent for the year
ending June 30, 2010. On an actuarial basis, the rate of
return was 1.99 percent for that year. Total active
membership  was 21,047--8,298 males  and
12,749 females.  The statutory contribution rate is
1.14 percent of payroll. An employer contribution of
0.89 percent of payroll is required to fund the plan. This
results in an actuarial margin of 0.25 percent of payroll.
The consulting actuary reported that the funded ratio
increased from 43.9 percent on July 1, 2009, to
47.4 percent on July 1, 2010. Members are required to
participate in the uniform group insurance program, and
the current benefit amount is $5 times years of service.
The consulting actuary also reviewed the retirement
plan for employees of Job Service North Dakota. The
PERS Retirement Board assumed administration of this
plan from Job Service North Dakota pursuant to
legislation enacted in 2003. This is a closed retirement
plan for employees of Job Service North Dakota. As of
July 1, 2010, the plan had 31 active participants with
projected compensation of $1,611,216. There were four
inactive employees as of July 1, 2010, with vested rights.
There were 122 pensioners and beneficiaries as of
July 1, 2010, and 89 pensioners and beneficiaries
receiving annuities from the Travelers Plan as of July 1,
2010. Thus, there were 246 plan participants as of
July 1, 2010. The scheduled contribution at the end of
the year ending June 30, 2010, was zero, and thus the
normal cost was zero. The July 1, 2010, actuarial
valuation reported the actuarial value of assets at
$73,458,863 with a market value of $77,661,493. The
actuarial present value projected benefits is
$70,986,876. Effective July 1, 1999, the scheduled
contribution will be zero as long as the plan's actuarial
value of assets exceeds the actuarial present value of
projected benefits. If, in the future, the liabilities of the
plan exceed its assets, a "scheduled contribution" will be
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determined based on the funding policy adopted by the
employer.

The following is a summary of the proposals affecting
PERS over which the committee took jurisdiction and the
committee's action on each proposal:

Bill No. 1

Sponsor: Senator Tim Mathern

Proposal: Provides a monthly retiree health credit to
former members of the Legislative Assembly, or their
surviving spouses, who served at least four years in the
Legislative Assembly equal to 50 percent of the monthly
credit payable to other eligible members of the retiree
health insurance credit fund. The monthly retiree health
credit to members of the Legislative Assembly would be
calculated at $2.50 multiplied by the member's years of
service in the Legislative Assembly, not to exceed
25 years. The bill also requires the Legislative Assembly
to contribute monthly to the retiree health insurance
credit fund an amount determined by the board sufficient
to actuarially fund participation by eligible members of
the Legislative Assembly.

Actuarial Analysis: The consulting actuary reported
the bill would have no significant actuarial cost impact on
the retiree health insurance credit fund.

Committee Report: Unfavorable recommendation.

Bill No. 51

Sponsor: PERS Retirement Board

Proposal: Increases the member contribution rate
mandated by statute in the Highway Patrolmen's
retirement system, PERS main system for main and
judges' members, and the defined contribution plan by
2.00 percent of the member's monthly salary beginning
January 2012, plus an additional 2.00 percent increase
in member contribution rates each calendar vyear
thereafter through January 2015. The member
contribution rates for peace officers and correctional
officers in the hybrid plan employed by political
subdivisions would increase 1.00 percent instead of
2.00 percent over the same period.

Actuarial Analysis: The consulting actuary reported
the bill would not have an actuarial impact on the
liabilities of either the hybrid plan or Highway
Patrolmen's retirement system. As of July 1, 2010, the
main plan had a funding deficit of 6.64 percent of
covered payroll based upon a 20-year open amortization
method. This means the statutory contributions are less
than the actuarially required contributions by that
amount. This deficit is projected to increase over the
next few years as investment losses experienced in
2008 are recognized in the calculation of the actuarial
value of assets. Projections of future funded status have
indicated that unless this gap is addressed, the main
plan will become insolvent in approximately 2040.
Increasing the member contributions by 8.00 percent
over the period from January 2012 to January 2015 is
projected to close this funding deficit. Furthermore,
projections indicate that the main plan would no longer
be expected to become insolvent in the next 30 years



under the assumed 8.00 percent investment return
scenarios.

As of July 1, 2010, the Highway Patrolmen's
retirement system plan had a funding deficit of
5.84 percent of covered payroll based upon a 20-year
open amortization method. This means the amount of
statutory contributions is less than the actuarially
required contributions by that amount. This deficit is
projected to increase over the next two years as
investment losses experienced in 2008 are recognized in
the calculation of the actuarial value of assets.
Projections of future funded status have indicated that
unless this gap is addressed, the Highway Patrolmen's
retirement system plan will not become insolvent in the
next 30 years, but the funding ratio will drop from
80.00 percent to 48.00 percent. Increasing member
contributions by 8.00 percent over the period from
January 2012 to January 2015 is projected to close this
funding deficit. Furthermore, projections indicate that
the Highway Patrolmen's retirement system plan would
have an increase in the funded ratio from 80.00 percent
to 94.00 percent over the next 30 years under the
assumed 8.00 percent investment return scenarios.

Committee Report: Unfavorable recommendation.

Bill No. 52

Sponsor: PERS Retirement Board

Proposal: Increases the employer contribution rate
mandated by statute in the Highway Patrolmen's
retirement system, hybrid plan for main and judges'
members, and defined contribution plan by 2.00 percent
of the member's monthly salary beginning January 2012,
plus an additional 2.00 percent increase in employer
contribution rates each calendar year thereafter through
January 2015. The board sets the rate for the law
enforcement plans and has indicated that it would
increase those rates in a manner consistent with the
statutory rate changes. In addition, the proposed
legislation would increase the member contribution rate
mandated by statute only for temporary employees of
the hybrid plan and defined contribution plan by
2.00 percent of the member's monthly salary beginning
January 2012, plus an additional 2.00 percent increase
in member contribution rates each calendar year
thereafter through January 2015.

Actuarial Analysis: The consulting actuary reported
the proposal would not have an actuarial impact on the
liabilities of either the hybrid plan or the Highway
Patrolmen's retirement system. As of July 1, 2010, the
main plan had a funding deficit of 6.64 percent of
covered payroll based upon a 20-year open amortization
method. This method means the statutory contributions
are less than the actuarially acquired contributions by
that amount. This deficit is projected to increase over
the next few years as investment losses experienced in
2008 are recognized in the calculation of the actuarial
value of assets. Projections of future funded status have
indicated that unless this gap is addressed, the main
plan will become insolvent in approximately 2040.
Increasing the member contributions by 8 percent over
the period from January 2012 to January 2015 is
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projected to close this funding deficit. Furthermore,
projections indicated that the main plan would no longer
be expected to become insolvent in the next 30 years
under the assumed 8.0 percent investment return
scenarios.

As of July 1, 2010, the Highway Patrolmen's
retirement system plan had a funding deficit of
5.84 percent of covered payroll based upon a 20-year
open amortization method. This means that the amount
of statutory contributions is less than the actuarially
required contributions by that amount. This deficit is
projected to increase over the next few years as
investment losses experienced in 2008 are recognized in
the calculation of the actuarial value of assets.
Projections of future funded status have indicated that
unless this gap is addressed, the Highway Patrolmen's
retirement system plan will not become insolvent in the
next 30 years, but the funding ratio will drop from
80.00 percent to 48.00 percent. Increasing the member
contributions by 8.00 percent over the period from
January 2012 to January 2015 is projected to close this
funding deficit. Furthermore, projections indicate that
the Highway Patrolmen's retirement system plan would
have an increase in the funded ratio from 80.00 percent
to 94.00 percent over the next 30 years under the
assumed 8.00 percent investment return scenarios.

The bill also would increase the employer contributions
for the judges' retirement system plan. The employer
contributions for the law enforcement plans and National
Guard plans are set by the PERS Board, and it has
indicated that those contributions will rise as well based
upon the legislative action for the other system.

Committee Report: Unfavorable recommendation.

Bill No. 53

Sponsor: PERS Retirement Board

Proposal: Increases both the employer contribution
rates and the member contribution rates that are
mandated by statute in the Highway Patrolmen's
retirement system, hybrid plan for main and judges'
members, and defined contribution plan by 1 percent of
the member's monthly salary beginning January 2012,
plus an additional 1.00 percent increase in both
employer and member contribution rates each calendar
year thereafter through January 2015. The proposal
also would increase member contribution rates for peace
officers and correctional officers in the hybrid plan
employed by political subdivisions, for which the member
contribution rate would increase by 0.50 percent
annually, instead of 1.00 percent, over the same time
period, and for temporary employees in the hybrid plan
and defined contribution plan, for which the member
contribution rate would increase by 2.00 percent
annually, instead of 1.00 percent, over the same period.

Actuarial Analysis: The consulting actuary reported
the proposal would not have an actuarial impact on the
liabilities of either the hybrid plan or Highway
Patrolmen's retirement system. As of July 1, 2010, the
main plan had a funding deficit of 6.64 percent of
covered payroll based upon a 20-year open amortization
method. This means the statutory contributions are less



than the actuarially required contributions by that
amount. This deficit is projected to increase over the
next few years as investment losses experienced in
2008 are recognized in the calculation of the actuarial
value of assets. Projections of future funded status have
indicated that unless this gap is addressed, the main
plan will become insolvent in approximately 2040.
Increasing the member contributions by 8.00 percent
over the period from January 2012 to January 2015 is
projected to close this funding deficit. Furthermore,
projections indicated the main plan would no longer be
expected to become insolvent in the next 30 years under
the assumed 8.00 percent investment return scenarios.

As of July 1, 2010, the Highway Patrolmen's
retirement system plan had a funding deficit of
5.84 percent of covered payroll based upon a 20-year
open amortization method. This means the amount of
statutory contributions is less than the actuarially
required contributions by that amount. This deficit is
projected to increase over the next few years as
investment losses experienced in 2008 are recognized in
the calculation of the actuarial value of assets.
Projections of future funded status have indicated that
unless this gap is addressed, the Highway Patrolmen's
retirement system plan will not become insolvent in the
next 30 years, but the funding ratio will drop from
80.00 percent to 48.00 percent. Increasing the member
contributions by 8.00 percent over the period January
2012 to January 2015 is projected to close this funding
deficit. Furthermore, projections indicate that the
Highway Patrolmen's retirement system plan would have
an increase in the funded ratio from 80.00 percent to
94.00 percent over the next 30 years under the assumed
8.00 percent investment return scenarios.

The bill also would increase the employer
contributions for the judges' retirement system plan. The
employer contributions for the law enforcement plan and
National Guard plan are set by the PERS Board, and it
has indicated that those contributions will rise as well
based upon the legislative action for the other systems.

Committee Report: Favorable recommendation.

Bill No. 59

Sponsor: PERS Retirement Board

Proposal: Clarifies that employees of the North
Dakota University System who are members of PERS,
including members of the defined contribution plan, and
are entitled to participate in the alternate retirement
programs, may make a special annuity purchase in such
alternate retirement programs; eliminates the 60-month
certain option as a form of payment for surviving
spouses in the Highway Patrolmen's retirement system;
calculates benefits for members of the Highway
Patrolmen's retirement system who have membership in
more than one retirement system using the highest
salary received for 36 months, regardless of whether
such months are consecutive, within the last 120 months
of employment; changes the pool of candidates for a
board member who is elected by retirees to exclude
those individuals who are eligible for a deferred vested
benefit but not yet retired; changes the normal retirement
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date for peace officers and correctional officers in the
hybrid plan to age 55 and three years of employment in
such officer positions, regardless of whether
employment in such officer positions immediately
precedes retirement; for purposes of payment of a
member's account balance at death, clarifies that any
surviving beneficiary who dies before receiving a
distribution of such account balance is treated as
predeceasing the member; permits conversion of sick
leave to retirement credit under the hybrid plan at any
time, rather than within 60 days of termination of
employment only; clarifies that a surviving spouse of a
retiree may continue to participate in the uniform group
insurance program by paying the required premiums;
updates federal compliance provisions of the hybrid plan
and the Highway Patrolmen's retirement system; and
updates the employer contribution pickup process.

Actuarial Analysis: The consulting actuary reported
the proposal would not have a significant actuarial cost
impact on the hybrid plan or the Highway Patrolmen's
retirement system.

Committee Report: Favorable recommendation.

Bill No. 80

Sponsor: Representative Francis J. Wald

Proposal: Closes main employee participation in the
PERS hybrid plan, which is a defined benefit plan, to
new state employees first hired after July 31, 2011. New
main system employees would participate in the defined
contribution plan.

Actuarial Analysis: The consulting actuary reported
the proposed legislation would affect the cost of PERS in
a number of ways.

If the statutory contribution rate were to be adjusted
to achieve full funding, the increase would be higher
under the proposed legislation than it would be under the
current plan. Based on the most recent available data,
the rate to achieve full funding would increase from
17.41 percent to 23.91 percent for the main system
(state only).

If the statutory contribution rate is not adjusted, the
projected date that the main system's assets that are
allocated to state employees will be exhausted is
projected to be earlier under the proposed legislation
(2031) than the current plan (2037).

When the plan's assets are exhausted, the plan's
liabilities would still have to be met. Under Bill No. 80,
the employer contributions needed to pay ongoing
benefits are projected to rise to over 26.00 percent of
payroll in the year that the funds are depleted. Under
the current plan for the main system, the employer
contributions needed to pay ongoing benefits are
projected to rise to 23.00 percent of payroll in the year
that the funds are depleted.

The proposed defined contribution plan does not
provide the same level of spouse or disability benefits as
the current plan. Also, the proposed defined
compensation plan does not contain the portability
enhancement provision that provides an incentive for
supplemental retirement savings under the hybrid plan.



If the proposed legislation were adopted, then there
will be further challenges to the current method of
providing ad hoc adjustments to retiree benefits since
contributions to the hybrid plan will be reduced.

Bill No. 80 shifts the investment risk from the
employer to the individual members. Investment
education will be needed to help the member with this
added responsibility.

The proposed defined contribution plan is not
sufficient to provide the same level of retirement security
that current hybrid plan members receive. An increase
to the defined contribution plan contribution to provide
comparable retirement security would result in a large
increase in the cost of the proposed legislation.

The current bill would close PERS to future state
employees only. Since 48.00 percent of the active
population is employed by political subdivisions, the
defined benefit plan could be modeled as if it were an
open plan. That is, if the bill were to pass, the plan
would continue to add new entrants but at a slower rate
than under the current plan. However, this would create
an equity issue involving the contribution rate.

Since the plan is funded with contributions that are a
percentage of active payroll, the political subdivisions, by
continuing to add active members would assume a
larger and larger share of the burden of paying off the
unfunded actuarial accrued liability. Although the bill
does not prevent the political subdivisions from adding
new entrants, there is no reason to assume they would
continue to do so if it meant they would be responsible
for more than their fair share of the cost of the plan.
These subdivisions could choose to stop adding new
entrants and could withdraw from PERS at any time, in
which case they would only be responsible for paying off
the unfunded actuarial accrued liability for their own
participants.

The only practical way the plan could continue as an
open plan would be if the main system were divided so
that state employees made up a single cost group. This
would mean the state would be responsible for paying
off the unfunded actuarial accrued liability associated
with state employees. We have assumed that if the bill
passed, state employees would make up a separate cost
group as of July 1, 2011. By doing this, we can
accurately reflect the state's funding obligation, which is
independent from what the political subdivisions choose
to do.

Impact on System's Assets

If the main system were closed to new state
employees, the state employees' segment of the assets
would be exhausted in 2031 if the current statutory
contribution rate were left unchanged.

Closing the plan to new members reduces the plan's
future liabilities but it also removes an important funding
source. These do not counterbalance each other.
Contributions to the defined benefit plan are reduced as
soon as new members and their associated
contributions are diverted to the defined contribution
plan, but benefit payments from the defined benefit plan
are not affected for many years. It wil become

increasingly difficult to make up the funding shortfall as
the payroll of active members decreases.

Another way to look at this is as follows:

o Under Bill No. 80, the actuarial present value of all
future benefits for main system state employees,
determined as of July 1, 2010, is $2,779 million.
This includes the actuarial present value of future
benefits for current annuitants; current active
members; current inactive, vested members; and
all future members assuming the active population
remains constant.

e The actuarial present value of future member
contributions is $524 million, and the actuarial
present value of future employer contributions is
$540 million.

e The estimated market value of assets on July 1,
2010, is $1,001 million.

e Therefore, there is a net liability shortfall of
$714 million without a funding source.

While the total value of all benefits to be earned in
the future is smaller under the bill, there are two
important points to note. First of all, under Bill No. 80
the defined benefit plan shortfall is nearly as big as it is
under the current plan, but the defined benefit payroll is
declining under Bill No. 80, so it may be more difficult to
make up the shortfall.

Please note that the estimates in these charts are
extremely sensitive to the projected valuation results and
the actuarial assumptions used.

Impact on Contribution Requirements

One way to measure the effect of the bill on the cost
of the plan is to calculate the contribution rate to fully
fund the plan so that assets will be available to pay all
benefits. Note that this rate is different from the actual
contribution rate, which is set in statute and does not
reflect the true cost of the plan. Relative to the current
defined benefit plans, the proposed bill would increase
the immediate cost of the plans. This is primarily due to
the fact that the unfunded actuarial accrued liability could
no longer be amortized over the future payroll that is
expected to grow by 4.50 percent per year.

The following table shows the estimated total
contribution requirements as of July 1, 2011. These
estimates are based on the July 1, 2010, actuarial
valuation results, including the asset information,
participant data, and actuarial assumptions on which that
valuation was based. The "current plan" uses
amortization of the unfunded actuarial accrued liability
over 20 years as a level percent of payroll, which is
assumed to increase 4.50 percent per annum. The
"closed plan" amortizes the unfunded actuarial accrued
liability as a percentage of projected payroll of the group
that is closed as of July 31, 2011.

Estimated Total* Contribution
Requirements to Achieve Full Funding

Current Plan Closed Plan

Amount Amount |Percentage
(000's) (000's) | of Payroll

Percentage
of Payroll

$80,252 $110,214 23.91%
*Employer plus member contributions.

Main system (state only) 17.41%
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Note that the costs of the defined benefit plans are
projected to increase in the future for the following
reasons:

e Closing the defined benefit plan will ultimately
require changes in asset allocation that will likely
produce lower investment returns.  This will
increase the unfunded actuarial accrued liability
and the actuarial contribution requirement. Note
that we have not taken any asset reallocation into
account in this analysis and have instead used the
same long-term expected return for the projection
period.

e For the main system, the statutory contribution
rate is currently less than the actuarially
determined contribution rate, which leads to
actuarial losses each year.

Since the state has a number of options in adjusting
the funding policy to meet the obligation, we have
assembled a number of charts to illustrate various
options.

Impact on Reporting

Another effect of the bill worth noting deals with the
requirements of the GASB. The Governmental
Accounting Standards Board requires the determination of
an annual required contribution. The Public Employees
Retirement System is required to disclose in the
supplemental schedule to its financial statement the actual
amount of employer contributions received and what
percentage the annual required contribution represents.

Governmental  Accounting Standards  Board
Statement No. 25 sets certain parameters to be used in
calculating the annual required contribution. Generally,
the annual required contribution must include the normal
cost, reduced for the share paid member contributions,
and an additional charge to amortize the unfunded
actuarial accrued liability. The amortization period may
not exceed 30 years. A plan open to new members may
determine the amortization charge as a level percentage
of payroll, which is assumed to increase. The Public
Employees Retirement System currently uses an
amortization period of 20 years with assumed payroll
increases of 4.50 percent per annum. When a plan is
closed to future members, though, GASB Statement
No. 25 requires that the amortization charge be
computed as either a flat dollar amount or decreasing
amount in line with expected decreases in covered
payroll.  The following table shows the employers'
annual required contribution for the 2011-12 fiscal year
using amortization charges that increase at 4.50 percent
each year and level dollar amortization:

ARC Rate* Statutory
(4.5 Percent | ARC Rate* Employer
Payroll (Level Contribution
Plan Growth) Dollar) Rate
Main system (state only) 12.8% 16.01% 4.12%

*Expressed as a percentage of covered payroll.

Committee Report: No recommendation.
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Uniform Group Insurance Program
Bill No. 9

Sponsors:  Senators Carolyn Nelson and Rich
Wardner
Proposal: Modifies the uniform group insurance

program by requiring the PERS Board to provide
coverage for the diagnosis and treatment of an autism
spectrum disorder in an eligible individual; defines an
eligible individual as being under age 18, under age 26
and attending a postsecondary education institution, for
over age 18 and in high school but diagnosed as having a
developmental disability at age 8 or under; and provides
coverage that is not subject to any limit on the number of
visits but provides a limit on benefits to a maximum of
$25,000 per year and a lifetime maximum of $75,000.

The committee amended the proposal at the request
of the sponsors to delete the definition of eligible
individual and the dollar limits on coverage.

Actuarial Analysis: The consulting actuary reported
that PERS currently purchases health insurance on a
fully insured basis from Blue Cross Blue Shield of North
Dakota. Based on the November 2004 autism
prevalence report from Fighting Autism, the consulting
actuary estimated approximately 85 PERS members
would receive treatment for autism spectrum disorder at
a cost to the plan of $25,000 to $35,000. This equates
to a per member per month cost of $3.08 to $4.31 or
approximately $2,125,000 to $2,975,000 annually.

Committee Report: No recommendation.

Bill No. 36

Sponsor: Senator Tim Mathern

Proposal: Expands the uniform group insurance
program to allow participation by permanent and
temporary employees of private sector employers and
other individuals as well as allowing agents to sell the
group insurance program and receive commissions.

Actuarial Analysis: The consulting actuary reported
the bill expands the uniform group insurance program,
which is fully insured with Blue Cross Blue Shield of
North Dakota for medical and hospital coverage. As
outlined, the uniform group may be divided into separate
subgroups at the discretion of the board. If the separate
subgroups would be allowed to have stand-alone
premiums based on their expected costs, the financial
impact to the existing PERS plan would be limited to the
additional administrative costs to oversee the plan,
operate much like an insurance company, and any
required changes to comply with the new legislation,
e.g., loss of grandfathered status.

The board has the authority to have one subgroup for
all private sector employee and private citizen group
medical and hospital benefits coverage. Each of these
distinct categories has unique underwriting and legal
standards with regard to medical underwriting
requirements and risk-adjusted premiums. This
complexity will make it very difficult to combine all three
categories into one subgroup for premiums and find an
insurer willing to cover the risk.

Section 4 of the bill would allow private sector
employers to extend the benefits of the uniform group



insurance program to a subset of its permanent
employees who are at least aged 50 but have not
reached the age of 65, with a minimum participation
period of 60 months. The employer may determine the
amount of the employer's monthly contribution, and the
board may apply medical underwriting requirements and
risk-adjusted premiums to an employer seeking to obtain
coverage. The Health Insurance Portability and
Accountability Act essentially eliminates the ability for a
group health plan to use any individual underwriting for
evaluating individual prospective plan participants.
However, group underwriting and risk-adjusted
premiums are permitted.

Section 5 of the bill would allow private sector
employers to extend the benefits of the uniform group
insurance program to a temporary employee who is at
least age 50 but has not reached the age of 65.
Temporary employees traditionally are excluded from
group coverage due to the potential adverse selection.
The temporary employee is responsible for premiums,
and the board may deny coverage if the risk of the
individual is undesirable for the program. The Health
Insurance Portability and Accountability Act portability and
nondiscrimination standards do not apply to individual
coverage. However, insurance carriers can individually
underwrite all applicants for underlying risk characteristics
and evaluate individuals for acceptance into the program.
This requirement would be labor-intensive and require the
uniform group insurance program to operate much like a
traditional insurance company.

Section 6 of the bill would allow an individual who is
at least age 50 but has not reached the age of 65 to
participate in the uniform group insurance program. The
temporary employee is responsible for premiums, and
the board may deny coverage if the risk of the individual
is undesirable for the program. Once again, the Health
Insurance Portability and Accountability Act portability
and nondiscrimination standards do not apply to
individual coverage. However, individual insurance
carriers can individually underwrite all applicants for
underlying risk characteristics and evaluate individuals
for acceptance into the program. This requirement
would be labor-intensive and require the uniform group
insurance program to operate much like a traditional
insurance company.

The bill did appropriate the sum of $300,000 and
authorized three additional full-time equivalent positions to
implement this Act. It should be noted that administrative
costs for individual plans are significantly higher than for
group plans. Without a study to determine if the additional
funding and staff allocations would be adequate to cover
the added administrative services required due to the
expansion of the program, it is difficult to determine if this
funding level is adequate. @ An additional study is
suggested to estimate the administrative requirements to
PERS if this bill progresses.

For the biennium beginning July 1, 2011, the PERS
group health insurance plan intends to be a
"grandfathered plan." Section 1251 of the Patient
Protection and Affordable Care Act exempts from certain
of the Patient Protection and Affordable Care Act's group
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health plan reforms any group health plan in existence
on March 23, 2010 ("grandfathered plans"). Losing
grandfathered status means losing the benefit of the
exemption and subjecting the plan to additional
requirements, such as mandatory coverage for certain
preventive services, nondiscrimination rules for fully
insured plans, and special claims procedure
requirements.

Interim final regulations dated June 17, 2010, state
that if the principal purpose of a merger, acquisition, or
similar business restructuring is to cover new individuals
under a grandfathered health plan, the plan ceases to be
a grandfathered health plan.

If PERS were to lose its grandfathered status, the
following additional mandates may apply subject to final
rules and regulations:

1. Meet the rules on deductible maximums and
out-of-pocket maximums.

We believe that this will have little or no impact
since the maximums would most likely align with
the levels associated with health savings
account-qualified plans.

Required coverage of preventive services with
no cost-sharing (Blue Cross Blue Shield of North
Dakota has indicated that complying with this
could cost between $10 to $14 per contract per
month).

As we understand it, the plan would need to
cover additional amounts beyond the $200 limit
currently in place for this benefit. We believe
that this will have a cost impact. We do not
have the level of claim detail that Blue Cross
Blue Shield has to develop such an estimate at
this time. We would be happy to review the
information and cost development by Blue Cross
Blue Shield.

Internal and external appeal process.

We believe that this should be of minimal cost
impact but would increase administrative costs
for PERS.

No prior authorization for
gynecologist visits.

obstetrician and

Based on our experience with clients that allow
obstetrician and gynecologist visits without prior
authorization, we suspect that this would have
minimal cost impact.

Emergency care must have same payment in
and out-of-network authorization.

Again, we suspect that the cost impact will be
minimal given that it is for emergency care only.
Nondiscrimination in both insured and self-
insured plans.

Should not be an issue for the PERS plan.
Coverage of treatment for those in clinical tests.

We would expect that this would have some cost
impact but depends upon the future guidance on
clinical trial qualification and coverage levels.



Adverse risk selection is an issue that must be
considered when changing eligibility requirements.
Adverse risk selection results when individuals or
employer groups choose to participate in a plan based
upon the knowledge that their individual or group claims
will be high. These claims, especially for older and
temporary workers, are generally higher than that of the
average covered PERS population. The adverse
selection is further fueled when individuals or groups can
enter and depart from the plan.

The proposed bill provides for a number
safeguards against adverse risk selection:

e Minimum requirements as established by the

PERS Board.

of

The board is permitted to establish minimum
requirements to reduce the potential for adverse
risk selection. These would likely follow
established insurance practices, such as
experience rating, medical underwriting, and the
authority to deny coverage to private employers or
individuals who exceed the risk profile of the
existing PERS group.

e Minimum participation period of 60 months for
private sector employer groups.

Eligible employer groups would be expected to
participate for a minimum of 60 months.
However, if a group withdraws from the plan
before completing the 60-month period, the
employer would be liable for additional premium
payments to cover expenses incurred by the
program exceeding the premium income received.
This safeguard will make the PERS plan
financially "whole" for those employers attempting
to leave in a "deficit" position. However, this
safeguard does not protect the PERS plan from
the risk of premature withdrawal by better-than-
average cost employers. In other words, "healthy"
employer groups could leave for lower premiums
elsewhere.

e Health Insurance Portability and Accountability
Act.

We do not feel this bill will have a significant impact
upon the PERS plan if PERS can use appropriate
underwriting rules and premium adjustments to
make sure the introduction of these additional
members will not increase the overall risk profile of
the existing plan. The bill as written states that
employers, employees, and uninsured individuals
may participate in the uniform group insurance
program "subject to minimum requirements
established by the board" and "apply medical
underwriting requirements and risk-adjusted
premiums."

However, in 1996 the federal government passed
the Health Insurance Portability and Accountability
Act. In particular, the nondiscrimination rules
severely restricted the use of medical underwriting
and risk-adjusted premiums for group health care
coverage. Therefore, the state needs to
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understand whether the Health Insurance
Portability and Accountability Act prohibits PERS
from using medical underwriting and risk-adjusted
premiums when adding the new groups to the
uniform group insurance program.

Due to the participation requirement of aged 50 to 65
for private employees and private citizens, the risk status
of the proposed new participants in the uniform group
insurance program is likely to be significantly greater
than the current program's risk status requiring higher
premiums. Typically a 50- to 65-year-old employee will
incur claims expenses 50 percent to 70 percent higher
than an average employee. The result will be an
increase in the total risk of the program, which translates
into an increase in average claims costs and potentially
higher administrative fees. In other words, it can be
expected that premiums for this 50- to 65-year-old group
will be 50 percent to 70 percent higher than the existing
PERS premiums and could require a significant increase
in administrative fees.

Committee Report: Unfavorable recommendation.

Bill No. 38

Sponsor: Senator Tim Mathern

Proposal: Authorizes the Department of Human
Services to negotiate with state and federal entities to
purchase PERS health insurance coverage for each
Medicaid-eligible person in lieu of Medicaid coverage.

Actuarial Analysis: The consulting actuary reported
the bill authorizes the Department of Human Services to
consider purchasing PERS coverage for Medicaid. The
bill does not provide any similar authorization to PERS to
extend such coverage to Medicaid participants or set the
parameters for such an offering. This has the following
implications:

1. The Public Employees Retirement System
statute would need to be modified to allow
offering this coverage. Public Employees
Retirement System Statute 54-52.1 would need
to be altered as:

a. The Public Employees Retirement System is
designed around active  employees,
temporary employees, and retirees. This
group would need to be identified as eligible
in statute.

The Public Employees Retirement System
has specific subgroups for the above
membership groups. Medicaid participants
would need to be identified within the existing
subgroups or identified separately.

Eligibility processes would need to be set up
in statute.

Currently, PERS only has one plan design, and
it would not meet the federal cost-sharing
requirements. Medicaid-eligible participants
adopting the PERS benefit design would be
subject to higher deductibles, copays, and
coinsurances for the Medicaid-eligible members
as compared with their current Medicaid plan
design copays. It would require submission of a
state plan amendment but more likely a waiver
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as PERS plan design costs will clearly exceed
5 percent of income for many Medicaid enrollees
(the statutory cap set by the Centers for
Medicare and Medicaid Services). It is highly
unlikely that a state amendment or waiver would
be approved for this level of cost-sharing.

The Public Employees Retirement System
purchases health insurance on a fully insured
basis from Blue Cross Blue Shield of North
Dakota. The Public Employees Retirement
System is set up to charge premiums to the
members through employers. This group would
require a substantially different  billing
arrangement. Statutory procedures would need
to be established within PERS and the
Department of Human Services for payment and
administrative services.

Medicaid plans are regulated by the Centers for
Medicare and Medicaid Services and are extremely
complex. Most states have a substantial staff dedicated
to the administration of the program. Without a study to
determine needed staffing by PERS and Blue Cross
Blue Shield of North Dakota, it is difficult to estimate with
any confidence the additional administrative costs to
take on such a group of individuals.

For the biennium beginning July 1, 2011, the PERS
group health insurance plan intends to maintain its status
as a "grandfathered plan." Section 1251 of the Patient
Protection and Affordable Care Act exempts from certain
of the Patient Protection and Affordable Care Act's group
health plan reforms any group health plan in existence on
March 23, 2010 (“"grandfathered plans"). Losing
grandfathered status means losing the benefit of the
exemption and subjecting the plan to additional
requirements, such as mandatory coverage for certain
preventive services, nondiscrimination rules for fully
insured plans, and special claims procedure requirements.

Interim final regulations dated June 17, 2010, state
that if the principal purpose of a merger, acquisition, or
similar business restructuring is to cover new individuals
under a grandfathered health plan, the plan ceases to be
a grandfathered health plan. If PERS were to lose its
grandfathered status, the following additional mandates
may apply subject to final rules and regulations:

1. Meet the rules on deductible maximums and
out-of-pocket maximums.

We believe this will have little or no impact since
the maximums would most likely align with the
levels associated with health savings account-
qualified plans.

Required coverage of preventive services with
no cost-sharing (Blue Cross Blue Shield of North
Dakota has indicated that complying with this
could cost between $10 to $14 per contract per
month).

As we understand it, the plan would need to
cover additional amounts beyond the $200 limit
currently in place for this benefit. We believe
that this will have a cost impact. We do not
have the level of claim detail that Blue Cross
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Blue Shield has to develop such an estimate at
this time. We would be happy to review the
information and cost development by Blue Cross
Blue Shield.

Internal and external appeal process.

We believe that this should be of minimal cost
impact but would increase administrative costs
for PERS.

No prior authorization for
gynecologist visits.

obstetrician and

Based on our experience with clients that allow
obstetrician and gynecologist visits without prior
authorization, we suspect that this would have
minimal cost impact.

Emergency care must have same payment in
and out-of-network authorization.

Again, we suspect that the cost impact will be
minimal given that it is for emergency care only.
Nondiscrimination in both insured and self-
insured plans.

Should not be an issue for the PERS plan.
Coverage of treatment for those in clinical tests.

We would expect that this would have some cost
impact but depends upon the future guidance on
clinical trial qualification and coverage levels.

If the Medicaid-eligible individuals are included in the
same experience pool as the existing PERS population
and are considered in the PERS premium rate
calculations, there will be a financial impact to the
existing PERS group health plan. The size and impact
of this change on PERS group health plan premium
rates would require further detailed analysis but would
likely significantly increase premium costs. Also, an
assessment will need to be done if the PERS statute is
modified that would be based upon these changes to
determine the effect it would have on the GASB
45/OPEB liability for the state of North Dakota.

This will also have a general cost effect on the state
since Medicaid provides reimbursement rates lower than
commercial health insurance reimbursement. As PERS
purchases insurance from Blue Cross Blue Shield of
North Dakota, the change from the Medicaid fee
schedule to a commercial fee schedule will increase
costs to the state for the same services.

States that wish to adopt alternate cost-sharing
allowed under Social Security Act Section 1916A must
provide for public comment on the proposed state plan
amendment before submitting it to the Centers for
Medicare and Medicaid Services. If the amended state
plan would allow a family's aggregate cost-sharing
obligations to exceed 5 percent of income, the proposed
state plan amendment must describe (1) the
methodology the state will use to identify for providers
the patients and/or services not subject to cost-sharing;
(2) the methodology the state will use to track the
cost-sharing paid by families so they do not exceed the
5 percent aggregate limit for the state's designated
period of eligibility; and (3) how beneficiaries may



request a redetermination of their cost-sharing
responsibility when their income is reduced or their
assistance has been terminated for failure to pay
premiums. The state plan amendment also must specify
how providers will be able to determine whether a
beneficiary may be required to pay cost-sharing before
receiving services.

Because Medicaid is a joint federal-state program,
the state of North Dakota receives matching funds from
the federal government to subsidize the program. If the
state purchases PERS health insurance coverage for
these participants, it is possible the state will lose its
federal Medicaid subsidy if viewed as no longer being
enrolled in Medicaid.

Committee Report: Unfavorable recommendation.

Bill No. 60

Sponsor: PERS Retirement Board

Proposal: Modifies the uniform group insurance
program to allow another low-cost coverage option for
retired employees not eligible for Medicare, allows the
board to receive separate bids for prescription drug
coverage, allows the board to consider self-insurance of
the health insurance benefits as well as part or all of the
prescription drug coverage, and establishes a target
range of contingency reserve funds and a timeline to
meet the reserve requirement.

Actuarial Analysis: The consulting actuary reported
the bill expands the options made available to the PERS
Retirement Board and should not have any financial
impact and will allow for exploration of plan and funding
alternatives that could save costs in the future.

Committee Report: No recommendation.

Bill No. 68

Sponsor: Senator Tim Mathern

Proposal: Enables the establishment of
member-run, nonprofit health insurance entities.

Actuarial Analysis: The Public Employees
Retirement System purchases health insurance on a
fully insured basis from Blue Cross Blue Shield of North
Dakota. The bill does not directly affect PERS but could
establish an alternative member-run, nonprofit entity that
would be an additional alternative for PERS and its
members to consider. The bill should have no financial
impact as members would continue to receive coverage
from the PERS uniform group insurance program.

Committee Report: The committee waived

jurisdiction over the bill.

Bill No. 103

Sponsor: Representative Al Carlson

Proposal: Requires the PERS Board to implement
and administer a consumer-directed health savings
account option for eligible employees. The bill allows
the board to adopt incentives to encourage participation
by eligible employees in a consumer-directed health
savings account option implemented by the board.

Actuarial Analysis: The consulting actuary reported
that offering a high-deductible plan as described in the
proposal will have a potential impact on the overall
program's cost. Blue Cross Blue Shield of North Dakota
evaluated a high-deductible health plan offering for the
2009-11 plan years. It found that one could have a cost-
neutral plan if offered as full replacement. However, if
offered as an optional plan, overall premiums increase
2.00 percent.

Committee Report: Favorable recommendation.

ADDITIONAL COMMITTEE

RESPONSIBILITIES

The PERS Board reported that no action by the
committee was required under Section 54-52.1-08.2 to
approve terminology adopted by the board to comply
with the federal requirements. However, in a recent
Internal Revenue Service review of PERS, the Internal
Revenue Service recommended that PERS specifically
identify which federal statutes it is in compliance with
rather than general references to the Internal Revenue
Code. These changes are contained in Employee
Benefits Programs Committee Bill No. 59. The
committee was not notified by a firefighters relief
association pursuant to Section 18-11-15(5) that
requires the Employee Benefits Programs Committee to
be notified by the firefighters relief association if it
implements an alternate schedule of monthly service
pension benefits for members of the association.

Pursuant to Section 54-06-31, the committee
received periodic reports from HRMS on the
implementation, progress, and bonuses provided by
state agency programs to provide bonuses to recruit or
retain employees in hard-to-fill positions. The following
schedule is a summary of the information presented:

July 1, 1999, to June 30, 2001 July 1, 2001, to June 30, 2003 July 1, 2003, to June 30, 2005
Recruitment Retention Recruitment Retention Recruitment Retention
Agency # $$ # $$ # $$ # $$ # $$ # $$
Information Technology Department 9 $21,000 10 $15,550
State Auditor
Indigent defense
Veterans' Home 1 4,000
Department of Human Services 9 $20,000( 8 9,251 3 $9,000| 47 22,365.50 4 $10,800
Job Service North Dakota 1 2,000
Department of Mineral Resources 20 20,000
Bank of North Dakota 1 2,808 14 30,353 2 2,404 20 41,400.34
Highway Patrol 10 3,500 5 2,250
Department of Corrections and Rehabilitation 8 7,575 6 4,225
Department of Transportation 11| $40,575 53| 222,121.50 77 222,777.58
Total 11| $40,575( 9 $20,000] 89 $266,256| 17 $39,353[ 149 $275,572.08]| 44| $72,200.34
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July 1, 2005, to June 30, 2007 July 1, 2007, to June 30, 2009 July 1, 2009, to June 30, 2010*
Recruitment Retention Recruitment Retention Recruitment Retention

Agency # $$ # $$ # $$ # $$ # $$ # $$
Information Technology Department 13 $17,900 28 $41,500 1 $2,000 4 $6,000
State Auditor 20 43,500
Indigent defense 2 3,400 2 4,000
Veterans' Home
Department of Human Services 204 64,556 5| $14,089| 388| 180,601.61| 10 100,327.00| 43 22,114.50 5 $36,837.00
Job Service North Dakota
Department of Mineral Resources 43 35,925 2 4,800| 124 404,375 42 93,600
Bank of North Dakota 6 8,408| 30 66,699 1 2,500| 30 123,411.13 3 5,377 4 16,366.71
Highway Patrol 6 3,500 1 500 4 2,000
Department of Corrections and Rehabilitation 4 2,125 20 6,880 1 1,551
Department of Transportation 69 165,519 106 298,608.75| 82 181,378.75| 46| 117,315.25 60 132,292.50
Total 302| $262,008| 78| $116,713| 548| $538,790.36| 269| $858,991.88| 101| $154,357.75| 111| $279,096.21

*First year of the 2009-11 biennium.

Section 54-06-32 provides that within 60 days after
the close of each biennial period, each state agency,
department, or institution providing an employee service
award under rules approved by the Administrative Rules
Committee shall file with OMB a report indicating the
individuals receiving a service award, the amount paid,
and a statement of the public purpose or benefit of the
expenditures. Within 90 days after the close of each
biennial period, OMB shall submit to the Legislative
Management a report summarizing this information.

Section 54-06-33 provides that within 60 days after
the close of each biennial period, each state agency,
department, or institution providing employer-paid costs
of training or educational courses, including tuition and
fees, under rules approved by the Administrative Rules
Committee, shall file with OMB a report indicating the
individuals receiving employer-paid costs of training or
educational courses, including tuition and fees, the
amount paid, and a statement of the public purpose or
benefit of the expenditure. Within 90 days after the
close of each biennial period, OMB shall submit to the
Legislative Management a report summarizing this
information.

Section 54-06-34 provides that within 60 days after
the close of each biennial period, each executive branch
state agency, department, or institution, except an
institution of higher education, providing employer-paid
professional organization membership and service club
dues shall file with OMB a report indicating the
individuals  receiving  employer-paid  professional
organization membership and service club dues, the
amount paid, and a statement of the public purpose or
benefit of the expenditure. Within 90 days after the
close of each biennial period, OMB shall submit to the
Legislative Management a report summarizing this
information.

Representatives of HRMS reported that HRMS had
informed agencies of the requirements of these sections
and will report as required following the close of the
biennium.

Pursuant to 2009 S.L., ch. 509, 8§ 1, the committee
received a report from HRMS on the outcome of its
study and evaluation of steps the state could take to
recruit and retain state employees in state government
employment as those state employees reach retirement.
This chapter directed HRMS to determine perceived and
actual barriers to retain state employees as those
employees near retirement, consider other steps other

public employers have taken to retain their workforce,
and provide specific steps the state could take to retain
employees nearing retirement.

The committee reviewed the methodology of the
study. Four agencies were selected--the Tax
Department, State Department of Health, State Historical
Society, and the Department of Transportation. These
four agencies were selected based on the total number
of employees, the number of employees eligible for
retirement, and the number of employees not eligible for
retirement.

Pursuant to the study, HRMS reported it is not
making any specific recommendations for legislation;
however, all of the recommendations of the study fall
within two key areas--pay and benefits and work
environment. The committee learned employee
recommendations included flexible work options, training
and development, employee appreciation, and
compensation and benefits. Concerning HRMS
recommendations in the pay and benefits area, the two
recommendations presented were that the balance of
pay and benefits be monitored to ensure an overall
competitive position in the market and that the results of
the Hay Group study being conducted by the
Government Services Committee be considered.
Concerning work environment, HRMS reported it is
recommending that flexible and alternative work
arrangements be utilized, that jobs be redesigned as
employees near retirement, that consideration be given
to double-filling positions for succession planning, that
employers offer development opportunities, and that
employers participate in generational training. Human
Resource Management Services reported the key to
retention of employees is engagement, as a truly
engaged employee regardless of whether that employee
is newly hired, mid-career, or near retirement is most
productive and less likely to be actively looking for
opportunities to move on. Human Resource
Management Services personnel reported that agencies
have flexibility to implement many of these
recommendations, and it is the responsibility of HRMS to
inform agencies and to make them aware of programs
available in this area.

TUITION REIMBURSEMENT POOL

PROGRAM STUDY
Section 1 of House Bill No. 1341 (2009) authorized a
study of the feasibility and desirability of an appropriation
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to OMB for a state employee tuition reimbursement pool
program. The committee learned the study was a result
of concerns raised relating to smaller agencies that may
not have sufficient funds or flexibility to provide tuition
reimbursement programs for their employees. The
committee reviewed agencies with fewer than
30 employees and agencies with 30 to 50 employees.
There are 18 agencies with fewer than 30 employees
and 8 agencies with fewer than 30 employees and
8 agencies with 30 to 50 employees.

Office of Management and Budget officials reported
the agency had no position concerning the study.

Recommendation
The committee makes no recommendation
concerning the study of the feasibility and desirability of
an appropriation to OMB for a state employee tuition
reimbursement pool program.

ADMINISTRATIVE LEAVE

PROGRAM STUDY

Section 1 of House Bill No. 1562 (2009) authorized a
study of the feasibility and desirability of an
administrative leave program for use by executive
branch agencies to allow employees to attend legislative
hearings, grievance meetings, disciplinary hearings,
labor and management meetings, negotiating sessions,
or other meetings or activities jointly agreed upon by the
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chief administrative officer of the employing agency.
The committee learned the administrative leave program
study was a result of House Bill No. 1562. This bill, as
introduced, would have required OMB to provide up to
800 hours per year for administrative leave for use by
executive branch agencies to allow employees who are
members of a public employees organization to attend
legislative hearings or meetings, grievance meetings,
disciplinary hearings, labor and management meetings,
negotiating sessions, or other meetings or activities
jointly agreed upon by the chief administrative officer of
the employing agency.

The executive director of the North Dakota Public
Employees Association testified that the benefits of an
administrative leave program would be numerous, and
the cost of implementing a program would be minimal.
The executive director testified that employers in the
private sector may authorize their employees to testify
before the Legislative Assembly or attend meetings that
are beneficial to the organization or the employee. The
executive director said there is no similar mechanism for
public employees.

Human Resource Management Services officials
took no position concerning this study.

Recommendation
The committee makes no recommendation
concerning the administrative leave program study.



ENERGY DEVELOPMENT AND TRANSMISSION COMMITTEE

The Energy Development and Transmission
Committee was created in 2007 by House Bill No. 1462
and was codified in North Dakota Century Code (NDCC)
Section 54-35-18. The committee replaced the Electric
Industry Competition Committee and has a broader
scope of study. The committee must study the impact of
a comprehensive energy policy for the state and the
development of each facet of the energy industry from
the obtaining of the raw natural resources to the sale of
the final product in this state, other states, and other
countries. The study may include the review of and
recommendations relating to policy affecting extraction,
generation, processing, transmission, transportation,
marketing, distribution, and use of energy and the
taxation of shallow gas. The statute establishing the
committee expires on August 1, 2011.

In addition to the statutory responsibilities, the
Legislative Management assigned three studies relating
to wind to this committee.

Section 2 of House Bill No. 1509 (2009) directed a
study of wind easements and wind energy leases,
including a consideration of confidentiality clauses,
liability for damages and taxes, insurance, and other
concerns of property owners and wind developers.

House Concurrent Resolution No. 3044 (2009)
directed a study of wind rights. In particular, the
resolution suggested defining wind rights by connecting
wind rights to the surface estate and protecting adjacent
property rights through setbacks.

Section 3 of House Bill No. 1449 (2009) required a
study of wind resources and other natural resources in
the same location. The study included a review of laws
relating to the siting and decommissioning of a wind
energy conversion facility, the desirability of an
environmental assessment as a condition of siting, and
the desirability of regulation of wind energy conversion
facilities to address the effects on water, soil, cultural
resources, and future development of other natural
resources.

The committee members were Senators Rich
Wardner (Chairman), John M. Andrist, Jim Dotzenrod,
Robert M. Horne, Joe Miller, and George Nodland and
Representatives Tracy Boe, Mike Brandenburg, Lee
Kaldor, Matthew M. Klein, Todd Porter, and Dave Weiler.

The committee submitted this report to the Legislative
Management at the biennial meeting of the Legislative
Management in November 2010. The Legislative
Management accepted the report for submission to the
62" Legislative Assembly.

WIND EASEMENT AND WIND ENERGY

LEASE PROVISIONS STUDY
The study of wind easements and wind energy
leases included:
1. Consideration of confidentiality clauses;
2. The liability of each party for damages and
taxes;
Instrument provisions relating to insurance and
the need for insurance; and

3.
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4. The concerns of property owners and wind
developers.

A confidentiality clause is a section of a contract that
requires secrecy as to other provisions of the contract.
Liability for damages is determined by fault without other
agreement. Usually, a person is liable or responsible for
that person's negligent acts that cause damages. A
person may manage that risk by entering a contract for
another person to pay for the person's negligent acts or
third-party acts in return for some consideration. This is
done on a regular basis through insurance. In addition,
a person may manage the risk in a contract with another
party in the same way the person manages other
expenses, for example, taxes.

Indemnity is the duty to make good on any loss,
damage, or liability incurred by another, and an
indemnity provision is a contractual obligation to make
the other party whole in certain situations described by
the contract. The purpose of insurance is to
contractually obligate an insurance company to
indemnify the customer from loss.

Subrogation is the substitution of one party for
another whose debt the party pays. This gives the
paying party the rights and remedies that would
otherwise belong to the debtor. An insurance company
that pays its customer for damage caused by another
generally has the right of subrogation against that other
person to collect the amount paid to the customer.

Without a waiver of subrogation, a negligent
landowner may have to reimburse an insurance
company that paid damages to the wind facility. Another
solution to manage risk for a landowner is for the
landowner to be named an additional insured on the
contract for insurance between the wind facility and the
insurance company. In this case, the insurance
company would have the duty to indemnify the
landowner as well as the wind facility.

North Dakota Century Code Section 17-04-06
provides for provisions in wind easements and wind
energy leases. These provisions include:

1. A general warning as to the importance of the
easement or lease.
Prohibiting execution for at least 10 days.
Prohibiting confidentiality unless in the final
document.
Preserving the right of the property owner to
continue conducting business operations as
currently conducted and for the property owner
to accommodate the wind energy facility.
Prohibiting making the property owner liable for
property taxes associated with the wind energy
facility.
Prohibiting making the property owner liable for
damages caused by the wind energy facility.
Prohibiting making the property owner liable for
violations of law by the developer, owner, or
operator of a wind energy facility.
Allowing the property owner to terminate the
agreement if the wind energy facility has not

2.
3.

4,



operated for a period of at least three years
unless the property owner receives the normal
minimum lease payments.

Requiring a clear statement on when payments
may be withheld from the property owner.
Requiring the owner of the wind energy facility to
carry general liability insurance and allowing the
wind energy facility to add the property owner as
an additional insured.

In addition, NDCC Section 17-04-06 allows a court to
reform the easement or lease in accordance with the
previous requirements, void the easement or lease, or
order any relief allowed by law if the terms of the
easement or lease are not in accordance with the
previous requirements.

10.

Legislative History

As introduced, House Bill No. 1509 would have
required the Public Service Commission to adopt rules
establishing a code of conduct for wind lessees. The bill
allowed a lessee to either follow or not follow the code of
conduct. However, the lessee was required to notify in
writing any person with whom the lessee discussed the
lease of whether the lessee follows the code of conduct.

Wind easements and leases are long documents,
e.g., 44 pages. Consequently, review of these
documents requires significant expertise in the area of
wind to know what the market is as it relates to the
particular terms.

According to the testimony, the main focus was on
the confidentiality clause. The concern was that
property owners need time to decide and need
information to negotiate terms of an easement or lease.
Developers, however, generally do not want to release
trade secrets contained in easements or leases.

A clause not addressed in the bill but addressed in
the testimony is the Act of God clause. Generally, this
clause states that if an overwhelming and unpreventable
event caused exclusively by forces of nature prevents a
party from performing under a contract, the failure to
perform is excused. In a contract used in North Dakota,
the Act of God clause includes changes in law or
regulation. Consequently, the wind facility would be
excused from performing a duty owed the landowner if
changes in the law prevented the wind facility from
performing its duty.

Legislation and Statutory Provisions

The law relating to wind easements had remained the
same since before statehood until 2005. Senate Bill
No. 2239 (2005) defined wind option agreement and
wind easement.  The bill voided a wind option
agreement, wind easement, or wind energy lease if
development to produce energy from wind power had
not occurred within five years. House Bill No. 1462
(2007) moved all law particular to wind energy rights into
the energy title--NDCC Title 17. In particular,
Chapter 17-04 contains all law particular to wind energy
rights through easements and leases. In addition,
House Bill No. 1231 (2007) clarified that nothing
prohibits or limits the right of a seller of real estate to
retain any payments associated with an existing wind
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energy product even though an interest in the production
of wind energy may not be severed from the surface
estate. Senate Bill No. 2245 (2009) changed the time at
which a wind option agreement, wind easement, or wind
energy lease terminates due to inactivity from not any
development within five years to if within five years a
certificate of site compatibility or conditional use permit
has not been issued, if required, and if within five years a
transmission interconnection request is in process and
not under suspension.

Testimony

Documents are available to landowners to evaluate
wind energy contracts. Committee discussion included
that these publicly available documents were well done
and would be useful for a person signing a wind lease or
even an oil lease. The main concern of landowners was
the confidentiality clause. However, the committee was
informed by wind developers that the main concerns for
landowners in negotiating leases are:

1. The continuation of farming and using the land,
including how roads are built and located and
how these roads will affect moving and using
equipment; and

2. The pricing terms and number of turbines.

The committee reviewed wind energy leases from
five wind developers in this state. The leases or
easements provided for terms ranging from 40 years to
99 vyears. Only one developer had a blanket
confidentiality clause, and the other developers did not
have any confidentiality clause or a confidentiality clause
limited to wind monitoring and operation data. As such,
it appeared that the confidentiality clause is an issue with
only one developer. It was argued that as a good
business practice the one developer should remove the
confidentiality clause. The removal would create a
better image and good will for the wind developer.

The committee received testimony in favor of
confidentiality agreements. The committee was
informed that confidentiality agreements are the most
important contract clause. The committee was informed
that negotiations between a wind developer and a
landowner are one-on-one negotiations, and these
negotiations take into account the particular needs and
wants of the landowners and their families as to the use
of the property. It was argued that each landowner has
different concerns that should not be allowed to be
shared with other landowners. In short, when an
individual negotiates an agreement, the individual should
be able to exclude another person from seeing the
agreement because another person does not have the
right to know what is in the agreement.

The committee was informed that generally large
wind developers pay every owner in the same project
the same amount, so the confidentiality clause is not so
the developer can pay one price to one landowner and
another price to another landowner. Landowners would
learn of prices paid through informal conversation in
coffee shops regardless of confidentiality clauses.
Different prices would create enormous animosity and
would be bad business.



The committee was informed that confidentiality
clauses do not in practice prevent much information from
being shared. There is very little secrecy in wind
agreements. Large wind farms have public meetings
and share most information. Landowners informally
share information. As such, the confidentiality clauses
do not have a negative impact on landowners.

The committee was informed that the one developer
had a confidentiality clause to protect the economics in
the project. Because the wind energy business is highly
competitive and the confidentiality clause prevents wind
developers from learning at no cost from other wind
developers, it was argued that without confidentiality
clauses there could be bidding wars.

The committee was informed that a wind developer
has never sued any landowner in North Dakota for
violation of a confidentiality clause. Wind developers did
not have an example of when damages from violation of
a confidentiality clause might result in a lawsuit. The
decision to sue would be based upon the damages
caused by the violation of the clause.

The committee was informed that the legislation last
session was a compromise that allows a landowner to
discuss the terms of the contract before signing the final
agreement. Because the compromise seemed to be
working, it was argued that the committee should be
cautious in addressing the same issue so soon after a
difficult compromise.

The committee received testimony against
confidentiality clauses. The committee was informed
that some landowners believe they cannot talk with the
committee because of confidentiality clauses. It was
argued that if the information kept secret by
confidentiality clauses was made available this would
allow the state to have the information to make policy
determinations. Information for oil wells is quite specific
and it was argued that the same information should be
provided for wind towers. Committee discussion
included that oil leases have changed the market
payment over time from one-eighth to one-sixth to
18 percent to 20 percent. In the area of oil, none of this
information is confidential and is good for the
marketplace.

A closed market protects one person's interests over
another and prevents landowners from making educated
decisions. One of these decisions is whether to be paid
with a flat rate or a percentage of the wind energy sold.
If wind farms disclosed production, then people would
have a basis to make a determination on whether to
have royalty payments or fixed payments. The
committee was informed most landowners choose the
flat payment instead of the percentage of royalties. This
is partly because financial institutions more easily accept
the flat rate income as income to service a loan. The
committee was informed that choosing the percentage of
royalties is risky for landowners because there is a lack
of availability of parts that can have a broken turbine
down for up to nine months.

Although there has not been any instance in which a
wind farm developer had taken legal action against a
landowner for violation of a confidentiality clause, it was
argued that wind developers have plenty of time to
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exercise confidentiality clauses because of the time
length of the contracts. It was argued that if landowners
are violating confidentiality agreements on a regular
basis, perhaps the clauses should be regulated as to
provide everyone with the information.

Discussion

The committee recognized that most companies do
not put in a confidentiality clause. The committee also
recognized the valid reason that companies want a
confidentiality clause is if a payment is based on the
percentage of energy produced, a competitor could
figure out the power purchase agreement. It was argued
that although there is not an issue, if there is no
confidentiality when there is a payment of a flat rate,
some companies and some landowners may have a
personal preference for confidentiality. Some
confidentiality is required in all business.

The committee recognized that no violation of a
confidentiality agreement has ever resulted in a
landowner being taken to court, and this mitigated any
need to remove confidentiality clauses. To the contrary,
committee discussion included that because a wind
developer has never sued, probably never will sue, and
probably would lose if it did sue, it does not make any
sense to allow confidentiality clauses.

Committee discussion as to reports of heavy-handed
negotiation included that there is a balance to these
negotiations, and landowners need to do their due
diligence. There is also a balance between allowing
good companies to operate and keeping the poor
companies out of the state. It was argued if the balance
shifts to the side of landowners and there are too many
protections for landowners, there will not be any
development of wind. The committee was uncertain it
wanted to be involved in a contract between a willing
buyer and seller.

Committee discussion included that the state needs
development of the industry but needs to take care of
the people that will live here. Other committee
discussion included that the issue is balancing whether
to impede business or to impede free speech.

Conclusion
The committee makes no recommendation regarding
wind easement and wind energy lease provisions, in
particular, as to confidentiality clauses in easements or
leases.

ALLOCATION OF WIND RIGHTS STUDY

House Concurrent Resolution No. 3044 directed a
study of the allocation of wind rights. The resolution
suggests studying the connection between wind rights
and the surface estate, e.g., as in oil and gas, which are
allocated in relation to the surface rights and not on a
first-come, first-served basis. In addition, the resolution
suggests addressing noise and visual disturbances,
spacing, and setbacks as part of the fair allocation of
wind resources.

The legislative history of the resolution shows that the
impetus for the study came from the present uncertainty
as to wind rights which could lead to litigation. Litigation



raises the risk and cost of development, and this could
stifle wind development. The reason for the uncertainty
comes from the fact that wind turbines have an impact
that exceeds the physical tower. Wind turbines affect
wind by creating a wind wake. The wind wake extends
downwind up to 11 times the turbine rotor diameter. A
downwind wake reduces the amount of energy that
could be extracted by nearby downwind turbines.
Because wind crosses property boundaries, the
determination of who has priority rights to the energy in
the wind becomes an issue.

Allocation Models

One way to address this issue is through setbacks.
Setbacks are the distance that wind turbines are placed
away from a property line or structure. Setbacks are a
limitation on the spacing of wind turbines. Spacing is the
placement of wind turbines in the most economical
locations for the production of electricity. Spacing
balances the cost of construction of the turbine, with the
cost of the gathering system, against available wind
resources.

Generally, setbacks are at a minimum the fall
distance of a turbine. If meant to address wind wake,
the industry standard for setbacks is five times the
diameter of the turbine rotor in the direction of
predominate winds and three rotor diameters for spacing
in the nonpredominate wind direction. The problem with
setback requirements is that the requirements make it
difficult to develop wind projects in areas that do not
involve extremely large landowners and contiguous
holdings. Every property line creates a potential dead
zone. In addition, wind towers must be located where
the wind speed is highest, which must be based on
topography, not property, to be economical.

If setbacks are long enough to mitigate any negative
impact on the wind rights of others, allocating wind rights
based solely on setbacks makes a 100 percent
allocation to the landowner with the turbine. However,
these setbacks limit the developer to using property on
which the placement of a wind turbine does not have an
effect on neighboring property. In this instance,
setbacks are not an allocation method because there is
nothing to allocate. The setbacks remove the impact of
the wind turbine on the wind rights of others. With no
impact to allocate, there is no right to allocate. This
instance gives priority to the impact and negates the
surface property right within the setback.

There are two possible models for the allocation of
wind rights. One model is first-in-time, first-in-right and
the other is unitization. The first-in-time, first-in-right
model is based on how water rights were developed in
western states. The unitization model is based on how
oilfields are allocated.

First-in-Time Model

Generally, water law in western states allows the first
user to develop water from a source and limits
subsequent users to using the same source only to the
extent the secondary user does not affect the earlier
users' ability to use the source. This model could be
applied to wind by giving first rights to the energy in the
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wind within a reasonable distance around the turbine.
Subsequent wind users would need to maintain an
adequate distance to avoid impacts on the earlier use.
These distances can be based on rotor diameters. The
advantage of this model is simplicity, and the
disadvantage is that nearby landowners could be
negatively affected without compensation. Allocating
wind rights based solely on first-in-time, first-in-right
makes a 100 percent allocation to the landowner with
the turbine and allows the developer to place the turbine
anywhere on the landowner's property, even if the
turbine has an effect on neighboring property. This
model gives priority to the surface property right and
negates any other impact on wind rights of others.

Unitization Model

The unitization model is based on the allocation of
the production of an oilfield proportionally to the
surrounding mineral rights owners based on a
predetermined impact. In the area of oil and gas,
"unitization" means the joint operation of all or some part
of a producing reservoir. The purpose of unitization is to
permit the entire field, or a very substantial portion of it,
to be operated as a single entity without regard to
surface boundary lines. Both economic and property
rights require the integration of a field in order for such
operations as gas cycling, pressure maintenance, and
secondary recovery to be conducted. Moreover, greater
recovery at less cost can be achieved when the field is
treated as an entity and wells located so that they
maximize the use of reservoir energy. Unitization thus
refers to the combination of most, if not all, of the
separate tracts in the field into one tract so that the
reservoir may be operated without regard to surface
property lines. This model could be applied to wind.
The allocation of wind lease payments would be
allocated among landowners with an impact by a turbine.
Those impacted could include:

Landowners with a wind resource that is affected.

Landowners with the surface property that is
affected by turbines, roads, and cable easements.
Landowners affected in other ways, for example,
by the changed view, shadows, or sounds.

The advantage of this approach would be to
distribute the benefits among a broader base of those
affected, which would reduce inequities among
landowners affected by the wind turbine. The
disadvantage is the complexity and the potential for an
unwilling landowner to be part of a project in which the
landowner does not wish to participate. The success of
this model would be tied to determining the appropriate
allocation of payments to the various landowners.

Present Statutes

Current law relating to wind energy conversion siting
is contained in NDCC Chapter 49-22, which relates to
the siting of any energy conversion and transmission
facility that meets the criteria of the chapter. Under
Section 49-22-03, to be an energy conversion facility,
the plant must be designed for or capable of generating
more than 60 megawatts. Siting that is not within the
jurisdiction of the Public Service Commission falls solely



within the zoning jurisdiction of counties and townships.
Generally, the county has zoning jurisdiction unless
there is an organized township with zoning regulations.
If the Public Service Commission has siting jurisdiction,
the county or township and the commission have joint
jurisdiction with the more stringent regulation applicable
to the wind facility.

Once the jurisdiction of the Public Service
Commission is engaged under NDCC Chapter 49-22, a
utility needs a certificate of site compatibility from the
Public Service Commission under Section 49-22-07.
The procedure to receive this certificate begins with a
letter of intent from the utility to the commission followed
by an application for a certificate under Section
49-22-08. The application requires information on the
facility, including the environmental impact of the facility,
the need for the facility, a comprehensive analysis
supporting why the location is best-suited for this facility,
mitigative measures for unforeseen adverse impacts,
and other information. Under Section 49-22-09, the
commission must consider these factors when
evaluating and designating sites:

1. The effect of the site on public health and
welfare, natural resources, and the environment.
The effects of new energy conversion
technologies and systems designed to minimize
adverse environmental effects.

The potential for beneficial uses of waste energy
from the proposed facility.

Adverse direct and indirect environmental effects
which cannot be avoided.

Alternatives that minimize adverse impact.
Irreversible and irretrievable commitments of
natural resources.

The direct and indirect economic impacts of the
proposed facility.

Existing plans for other developments in the
vicinity of the site.

The effect of the proposed site on scenic areas,
historic sites and structures, and paleontological
and archaeological sites.

The effects of the site which are unique because
of biological wealth or because of rare or
endangered species.

11. Other problems raised by governmental entities.

Under NDCC Section 49-22-05.1, the commission is
required to develop criteria to be used in identifying
exclusion and avoidance areas and to guide the site
evaluation and designation process. Under this section,
the commission has developed rules contained in North

2.

10.

Dakota Administrative Code (NDAC)
Section 69-06-08-01 relating to energy conversion
facility siting. Exclusion areas must include a buffer

zone of reasonable width to protect the integrity of the
area. In addition, exclusion areas include:

1. National parks; memorial parks; historic sites
and landmarks; natural landmarks; historic
districts; monuments; wilderness areas; wildlife
areas; wild, scenic, or recreational rivers; wildlife
refuges; and grasslands.

State parks; forests; forest management land;
historic sites; monuments; historical markers;
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archaeological sites; grasslands; wild, scenic, or
recreational rivers; game refuges; game
management areas; management areas; and
nature preserves.

Political subdivision parks and
areas, hardwood draws, and
woodlands.

Prime farmland or unique farmland unless the
commission finds that the prime farmland and
unigue farmland that will be removed from use
for the life of the facility is of such small acreage
as to be a negligible impact on agricultural
production.

Irrigated land.

Areas critical to the life stages of threatened or
endangered animals or plant species.

Areas where animal or plant species that are
unique or rare to the state would be irreversibly
damaged.

Avoidance areas are geographical areas that may not
be used for siting unless the applicant shows there is no
reasonable alternative. Again a buffer zone of
reasonable width to protect the integrity of the area must
be included. Avoidance areas include:

1. Historical resources not designated as exclusion
areas.
Areas within city limits or the boundaries of a
military installation.
Areas within the 100-year floodplain.
Areas that are geologically unstable.
Woodlands and wetlands.
Areas of recreational significance not designated
as exclusion areas.

In addition to exclusion and avoidance areas, the
commission must look at the following impacts, and the
applicant must demonstrate that any significant adverse
impact will be kept to an acceptable minimum. These
impacts include:

1. The impact on agriculture.

recreational
enrolled

2.

ook w

2. The impact on governmental, health care,
recreational, transportation, retail, and utility
services.

3. The impact on local institutions, noise-sensitive

land uses, rural residence and businesses,
aquifers, human health and safety, animal health
and safety, plant life, temporary and permanent
housing, and temporary and permanent skilled
and unskilled labor.

The cumulative effects of the location of the
facility in relation to existing and planned
facilities and other industrial development.

Public Service Commission Orders

The Public Service Commission issued two orders for
site compatibility for a wind energy conversion facility on
August 12, 2009--the PrairieWinds ND 1 project in Ward
County and the Rough Rider Wind | project in Dickey
County.

Based on information in these orders, the setback
from an occupied residence is 1,400 feet. This distance
is set based on acceptable sound and shadow flicker
levels. Average noise levels at the residence should not



exceed 50 decibels at this range. Fifty decibels is
between a refrigerator motor and a microwave or
dishwasher running. The setback from a public right of
way, existing transmission line, railroad track, and
property boundary is approximately 400 feet or 1.1 times
the turbine height from the base to the highest point of
the rotor blade. Generally, facilities are located away
from wetlands and woodlands to avoid effects on wildlife.
The setback from United States Fish and Wildlife
Service Waterfowl Production Areas is 1,320 feet. The
setback for wetlands greater than 50 acres is 500 feet.
The setback from United States Air Force missile sites is
5,280 feet.

After notice and a public hearing, the commission
may designate a site for the proposed facility. Under
NDCC Section 49-22-13, the commission must hold
public hearings in the county in which any site is
proposed to be located. Under Section 49-22-16, the
issuance of a certification of site compatibility is the sole
site approval required to be obtained by the utility.
However, a certificate of site compatibility does not
supersede or preempt any local land use, zoning, or
building rules, and a site may not be designated which
violates these rules. In addition, utilities subject to
Chapter 49-22 must obtain state permits required to
construct and operate energy conversion facilities and
must follow the rules of any state agency.

2007-08 Study

During the 2007-08 interim, the Energy Development
and Transmission Committee studied the siting and
decommissioning of commercial wind farms. The study
included the identification of key issues of public and
industry concern, recommendations concerning laws or
policies needed in this state to address wind farm siting
and reclamation of wind farm sites, and
decommissioning of wind farm sites. The committee
was informed that problems exist whenever a new
industry comes into the state, and it was argued that the
state needs to set standards for wind tower siting,
especially as to setbacks. The committee made no
recommendation as a result of this study.

Public Health Impacts

One area of concern in the design of wind facilities
and by individuals living close to a wind turbine is
shadow flicker. A moving object that comes between the
observer and a light source can cause a flicker effect.
Three conditions must occur at the same time for there
to be a shadow flicker. First, the sun must be shining
and there must be no cloud cover. Second, the moving
object must be between the observer and the sun.
Finally, the observer must be close enough to the object
to be in its shadow. In the case of wind turbines,
another condition is required--the blades have to be
facing toward or away from the sun.

For example, because the sun rises in the east and
sets in the west, the wind would need to be blowing in
the morning or evening, basically directly in line with the
sun, on a day with few clouds for there to be a shadow
flicker. The observer would need to be a certain
distance from the tower to experience the shadow
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flicker. The shadow flicker would be for a limited
duration because the shadow flicker would move toward
the tower as the sun rose and away as it set. By
examining weather and the sun, a wind developer
should be able to minimize the shadow flicker even more
by not placing a tower in a poor location in relation to a
residence. In addition, other mitigative measures can be
taken, for example, placing trees or other obstructions
between the windows of the residence and the tower.

On May 22, 2009, the Minnesota Department of
Health Environmental Health Division issued a report
entitled Public Health Impacts of Wind Turbines. In
briefly addressing shadow flicker, the report stated:

Modeling conducted by the Minnesota

Department of Health suggests that a receptor

300 meters perpendicular to, and in the shadow of

the blades of a wind turbine, can be in the flicker

shadow of the rotating blade for almost 1 ¥2 hour a

day. At this distance a blade may completely

obscure the sun each time it passes between the
receptor and the sun. With current wind turbine
designs, flicker should not be an issue at
distances over 10 rotational diameters

(~1000 meters or 1 km (0.6 mi) for most current

wind turbines). This distance has been

recommended by the Wind Energy Handbook

(Burton et al.,, 2001) as a minimum setback

distance in directions that flicker may occur.

Unlike low frequency noise, shadow flicker can
affect individuals outdoors as well as indoors, and
may be noticeable inside any building. Flicker can
be eliminated by placement of wind turbines
outside of the path of the sun as viewed from
areas of concern, or by appropriate setbacks.

In addressing noise, the report stated:

[The National Research Council of the National
Academies (NRC)] notes that different people
have different values and levels of sensitivity.
Impacts noted by the NRC that may have the
most effect on health include noise and low
frequency vibration, and shadow flicker. While
noise and vibration are the main focus of this
paper, shadow flicker (casting of moving shadows
on the ground as wind turbine blades rotate) will
also be briefly discussed.

Noise originates from mechanical equipment
inside the nacelles of the turbines (gears,
generators, etc.) and from interaction of turbine
blades with wind. Newer wind turbines generate
minimal noise from mechanical equipment. The
most problematic wind turbine noise is a
broadband "whooshing" sound produced by
interaction of turbine blades with the wind. Newer
turbines have upwind rotor blades, minimizing low
frequency "infrasound"” (i.e., air pressure changes
at frequencies below 20-100 Hz that are
inaudible). However, the NRC notes that during
quiet conditions at night, low frequency
modulation of higher frequency sounds, such as



are produced by turbine blades, is possible. The
NRC also notes that effects of low frequency
(infrasound) vibration (less than 20 Hz) on
humans are not well understood, but have been
asserted to disturb some people.

Finally, the NRC concludes that noise produced
by wind turbines is generally not a major concern
beyond a half mile.

In addressing the potential adverse reaction

sound, the report stated:

Stress and annoyance from noise often do not
correlate with loudness. This may suggest, in
some circumstances, other factors impact an
individual's reaction to noise. A number of
reports, cited in Staples (1997), suggest that
individuals with an interest in a project and
individuals who have some control over an
environmental noise are less likely to find a noise
annoying or stressful.

Noise complaints are usually a reasonable
measure of annoyance with low frequency
environmental noise. Leventhall (2004) has
reviewed noise complaints and offers the following
conclusions:

"The problems arose in quiet rural or suburban
environments.

The noise was often close to inaudibility and
heard by a minority of people.

The noise was typically audible indoors and
not outdoors.

The noise was more audible at night than day.
The noise had a throb or rumble characteristic.

The main complaints came from the
55-70 years age group.

The complainants had normal hearing.

Medical examination excluded tinnitus.

These are now recognized as classic

descriptors of low frequency noise problems."

Wind turbines generate a broad spectrum of low-
intensity noise. At typical setback distances
higher frequencies are attenuated. In addition,
walls and windows of homes attenuate high
frequencies, but their effect on low frequencies is
limited. Low frequency noise is primarily a
problem that may affect some people in their
homes, especially at night. It is not generally a
problem for businesses, public buildings, or for
people outdoors.

The most common complaint in various studies of
wind turbine effects on people is annoyance or an
impact on quality of life. Sleeplessness and
headache are the most common health
complaints and are highly correlated (but not
perfectly correlated) with annoyance complaints.
Complaints are more likely when turbines are
visible or when shadow flicker occurs. Most

to
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available evidence suggests that reported health
effects are related to audible low frequency noise.
Complaints appear to rise with increasing outside
noise levels above 35 dB(A).

Low frequency noise from a wind turbine is
generally not easily perceived beyond % mile.
However, if a turbine is subject to aerodynamic
modulation because of shear caused by terrain
(mountains, trees, buildings) or different wind
conditions through the rotor plane, turbine noise
may be heard at greater distances.

Testimony

The committee received testimony in support of a
unitization model. It was argued that wind rights should
not be based on water rights law because western water
law is a fiasco. There should be formula compensation
based on the wind footprint. As such, states would have
nothing to say about the compensation but would make
the formula for the distribution of compensation. The
committee was informed that as wind turbines get larger
and spread farther apart, there will be more people
affected by wind turbines who do not receive
compensation. A formula compensation addresses this
problem and helps developers by not having to tell
someone who is in the project area that person is not
getting a turbine. The committee was informed that the
problems created by not providing formula compensation
will last for many generations.

The formula suggested 25 percent of the
compensation go to the landowner with the turbine
because the person with the turbine has a
disproportionate burden. A formula based on the wind
wake would come into play if there were a shared wind
resource. In most cases, the person with the wind
turbine will probably have most of the wind resources.
For example, if a person with 320 acres had a turbine
and the payment was $4,000, $1,000 would go to the
landowner for the turbine. In addition, the landowner
would receive a good portion of the $3,000 distributed
under the formula.

The committee was informed that there are
competitive pressures that make it a disincentive for
landowners to want a unitization system. However, it
was argued that a unitization system addresses
turbulence and fairness. This system gives landowners
with a wind resource within a wind farm but without a
wind tower a share in the income for the loss of the
resource that could have been developed if it was not in
a wind farm.

The committee received testimony in favor of the
present system of allocating wind rights. The committee
was informed of the case Romero v. Bernell,
603 F.Supp.2d 1333 (D.N.M. 2009). In particular, the
case states:

Strictly speaking, the ownership of wind is a

misnomer. Wind, in and of itself, does not appear

to be susceptible of any ownership. It is not like

oil and gas in place where there is a deposit of

hydrocarbons which can be reduced to



possession by one or more mineral owners of the

tracts under which the hydrocarbon deposit

resides. Wind itself is more akin to a wild animal

or percolating waters which must first be reduced

to possession before they have value. To reduce

wind to "possession” appears to require that it be

focused on driving the fins of a windmill which turn

a generator and ultimately generates electricity.

Then and only then can wind a) be reduced to

possession and b) have value.

It was argued that wind, oil, and water are
significantly different and comparing wind to water and
oil is inappropriate. It was argued the payment to
landowners at present is the floor for which landowners
are willing to have a wind tower and unitization would
require additional money. As such, if there is unitization,
then there will have to be another income source
besides the developer to provide payments for impacts
from wind farms. It was argued that once impacts other
than those related to real property are considered, there
is an opening of Pandora's box of people requesting
income for other impacts.

The committee received testimony on a group of
landowners that started a company that voluntarily
combined property in a footprint and distributed income
based on shares in the company. Everyone in the
company voluntarily entered and received stock in the
company. Some shareholders have turbines and some
do not have turbines. The income is distributed to
shareholders in an equitable manner from the power
purchase agreement. Because the most controversial
issue was who gets a turbine and who does not get a
turbine, being a shareholder of the company to some
extent mitigates not getting a tower.

The committee received testimony on siting and
setbacks. There are two kinds of siting. In general
terms, the Public Service Commission sites wind farms,
which is determining where wind towers may not be
located. Most of the areas that are not allowed to be
sited for wind towers are within setbacks. The wind
developer sites wind towers, which is the process of
choosing the best spot for a wind tower. Wind developer
siting involves choosing the best wind sites for economic
reasons and balancing tower placement with landowner
concerns.  After exclusion areas and setbacks are
mapped, the areas that may have a wind tower are
greatly limited.

Wind developer siting is critical because a 15 percent
increase in wind speed yields a 50 percent increase in
production. Wind developer siting must take into regard
the spacing of wind towers. The effects on adjacent
turbines are less than 2 percent if within three rotor
diameters for crosswind. For predominant wind, the
separation would have to be approximately five rotor
diameters to have less than a 2 percent effect. Wind
developer siting is important because the cost to the
project developer for a wind turbine is $3 million to
$5 million and includes the transmission risk, two to
three years of wind studies, engineering, permitting
risks, operating risk, market risk, and tax risk. By
comparison, the landowner risks one-quarter acre to
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one-half acre of land per turbine for $4,000 to $7,000 per
turbine per year.

Setbacks affect siting and setbacks may be divided
into setbacks for property lines and setbacks from
residences. The committee was informed that the
present property line setback creates a 3.2 rotor
diameter dead zone at property lines. Under current
law, the perfect section of land could have four to five
turbines. With a property line setback of five rotor links,
a section can have only one turbine. This would run up
the cost because the project would be spread out over a
large space. When a wind developer desires to place a
wind tower within the setback, the committee was
informed that certain developers can locate a wind tower
in the setback area if the developer has the permission
of the landowners. In these cases, some developers
have offered to share the compensation between the two
landowners as a means to receive the permission.

Most of the testimony on setbacks related to whether
to extend the setback from residences. The committee
was informed that the setback policy for wind towers has
been developed by the Public Service Commission over
time and in the beginning there were 1,000-foot setbacks
from residences and now the setback is 1,400 feet or
more. The committee was informed that the impetus for
this change came from information on noise and keeping
noise under 50 decibels. However, there is an
occasional exception to the setbacks because a
landowner may want an exception.

In addition, local jurisdictions have sole jurisdiction for
small wind farms and dual jurisdiction for large wind
farms and can create more restrictive residence
setbacks through zoning. The committee was informed
that zoning is a least-favorite option for siting because it
is difficult for political subdivisions to have the resources
and expertise to zone wind towers. In addition, different
regulations by different political subdivisions create
difficulties for wind development and may result in wind
developers going to the jurisdiction of least resistance. It
was argued that the policy should be created by the
state, and certainty at the state level may result in more
and better development. If regulation is not at the state
level, it was argued by county officials that there should
be a guide available of what political subdivisions should
do in response to wind development.

The committee heard arguments for and against
extending the setback from residences. For nearby
landowners, the extension would decrease negative
impacts. For wind developers, the extension would limit
development and may make development infeasible or
unprofitable.

The committee received testimony from landowners
impacted by wind development. Generally, these
landowners own a small amount of property on which
they live. The property is chosen for solitude and
aesthetic reasons. These landowners have invested in
the land where they live and have businesses. These
landowners find it not fair that a wind farm can severely
impact their lives, especially when the landowners are
North Dakota citizens and are unable to protect
themselves from large out-of-state companies. Because
of the size of these companies, it was argued that the



companies are not willing to work with individuals
because it would set unwanted precedents. In addition,
the landowners that testified said many others are afraid
to speak out against wind farms because the neighbors
may be offended and because of confidentiality clauses.
The confidentiality clauses in the lease agreements
prevent landowners with wind towers from complaining.
It was argued another reason there are not many
complaints made over the wind towers is due to North
Dakota values.

The committee was
problems and negative
development:

1. Certain wind developers do not work with
landowners within the development who do not
have wind towers. The committee was informed
that landowner suggestions as to wind towers
were ignored.

Wind farms are divisive in the community
because of landowners who want the project and
landowners who do not want the project.

The construction and operation of the wind farm
has produced power outages, and the
landowners are not notified of when the power
outages will happen.

Certain  wind developers agreed to make
mitigative measures and then do not make these
measures.

The noise created by the wind towers is
disturbing. The committee was informed that the
noise has a greater volume in the evening and
night. This noise disturbs sleep so much so that
some landowners wear earplugs at night or must
sleep in the basement. The committee was
informed that the sound is a rhythmic pulsing
sound that changes all the time and sounds like
living next to the ocean or idling semitrucks. It
was argued that the sound is louder on some
nights due to inversion layers caused by
nighttime lows in the 30-degree to 40-degree
range and highs during the day of 70 degrees.
The committee was informed that although
studies show there can be a 15-decibel increase
at night, there is no scientific methodology to
measure compliance because of the variables.
It was argued that the best measurement is the
human ear.

The Public Service Commission siting hearings
have difficult procedures that prevent landowner
participation and do not provide enough notice
so there is time to prepare information. It was
argued that many people are fearful to speak up
against wind farms, and people are afraid of the
negative feelings that will be created with
neighbors with wind turbines.

Wind development destroys roads.

The shadow flicker is disturbing. The committee
was informed by a landowner that the one tower
making the flicker is 1,800 feet away from the
landowner's home, and the flicker lasts
20 minutes to one and one-half hours per day.
In this instance, the flicker began at about

informed of the following
impacts caused by wind
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8:00 a.m. and continued until around 9:30 a.m.
The committee was informed that the landowner
raises dogs, and the dogs are affected by the
shadow flicker.

The wind towers are aesthetically displeasing.
The light on the wind tower is disturbing. One
landowner had to purchase new drapes to block
the lights and will have to build a berm and plant
trees on it to block the view.

The landowners with complaints informed the
committee that they did not know that the wind farm
would have the effects it has had before construction
and were providing testimony to raise awareness in
addition to supporting changes in the law. Because
changes in the law would not affect those already near
wind farms, it was argued that the only thing wind
developers could do to make these certain landowners
whole is to relocate the landowners. However, if state
policy is not changed, these landowners feared the
same thing could happen to them in a new location.

The landowners supported wind developers providing
more information upfront. The landowners supported a
change in the law that would require greater setbacks
from residences and suggested a one-mile setback from
residences.

The committee received testimony from wind
developers. The committee was informed that the
complaints the committee heard were not normal. The
landowners with complaints were limited to landowners
with small acreages who are not farmers or ranchers
and who are located near a wind farm, but do not have
any wind towers.

The wind developers argued that they address the
negative impacts to landowners and that increasing
setbacks from residences is not needed. The committee
was informed that wind farms are good neighbors. It
was argued that if there were greater setbacks, a small
landowner could stop larger landowners around the
small landowner from developing wind resources, and
that would not be fair to the other landowners.

One potential negative effect is lower property values
as a result of a wind farm. The committee was informed
that there have been studies done on values of homes
inside and outside the view shed of a wind farm. Over
time these studies have shown that there is no
diminution of property values as a result of a wind farm.
It was argued that some people like wind farms because
they are progressive, and the people like the way they
look.

Another potential negative impact is that of the sound
on residents near wind towers. The committee received
testimony on the effect of the sound of wind towers on
siting. The committee was informed that wind
developers model the entire site for night and for day. In
modeling the site, that developer looks at the worst
possible scenario and makes setbacks based on that
scenario. The committee was informed that people hear
the wind towers more clearly at night because there is
no background noise masking the sound. For example,
the sound from a wind tower would be 60 decibels to
70 decibels at a wind speed of 25 miles to 30 miles per
hour. However, the wind would mask most of the sound.



The committee was informed that the perfect storm for
the sound to be heard is if there is a house in a low area
without any trees and with no insulation or poor
insulation. However, just because a person can hear the
sound does not mean the person is disturbed by the
sound. Different people have different sensitivities to the
sound.

Another potential negative impact is shadow flicker.
The committee received testimony on shadow flicker and
siting. The committee was informed that the standard
for shadow flicker of less than 1 percent of daylight per
year equals approximately 30 hours per year. It was
argued shadow flicker is usually not a big issue because
it is fairly infrequent.

Another potential negative impact is damage to roads
caused by the heavy use of wind development. The
committee was informed that the amount of property
taxes is not enough to deal with the damage, especially
considering the high price of road construction. It was
argued if the Legislative Assembly reduces property
taxes for wind energy facilities, the Legislative Assembly
needs to replace that money so counties can fix roads.
When the Legislative Assembly gives a property tax
exemption, the Legislative Assembly takes local political
subdivision funding sources. In the alternative, it was
argued there should not be tax relief given to wind power
developers if the wind power developers will come to this
state regardless of the incentive. The committee
received testimony in support of a wind impact fund.

The committee was informed roads are bad during
the construction phase but get better after that phase of
wind development is complete, and as a general rule
wind developers maintain roads well. In one instance, a
wind developer works with county road departments and
has a $2.5 million bond on roads. The committee was
informed that developers receive a call for every problem
with roads around a wind farm and endeavor to address
these concerns as part of an ongoing relationship with
the community. However, sometimes roads are unable
to be fixed immediately because of weather.

The committee was informed that wind developers
have met with the individual complaining landowner and
have offered mitigative measures and compensation.
The negotiations between the wind developers and
landowners are difficult because of the personal and
emotional attachment of the landowners to their land.

Discussion

The committee members discussed the study of the
allocation of wind rights. Discussion included that the
main issue is whether everyone in the footprint should
share in the payment or should the payment go to the
landowner.

Committee discussion included support for the
shared rights concept. There is not a problem if local
groups get together to share the wind rights within a
footprint. However, there is no consensus that the rights
should be required to be shared. It was argued that the
idea should be left as a voluntary matter. However,
there was concern the state could not facilitate the
concept on a voluntary basis. One suggestion was to
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create a model agreement that would be useful to local
groups.

Although there had been testimony that a wind tower
close to a property line can take the wind from nearby
property, the most important issue in siting a wind farm
is where each individual machine is located. Moving a
tower a few feet makes a large difference. As such, it
was argued that the spot on the land where the tower is
located is the most important and should determine
compensation. Where development ends is based on
the terrain and, it was argued, should not be determined
by the Legislative Assembly. As such, the present
system should stay in place. It was argued if there are
too many restrictions or administrative burdens, wind
developers will look elsewhere to build wind farms.

Conclusion
The committee makes no recommendation regarding
the allocation of wind rights.

DEVELOPMENT OF WIND AND
OTHER NATURAL RESOURCES
IN SAME LOCATION STUDY
Section 3 of House Bill No. 1449 directed a study of
the development of wind resources and other natural
resources in the same location, including a review of:
1. Laws relating to the siting and decommissioning
of wind energy conversion facilities;

2. The desirability of an environmental assessment
as a condition of siting; and
3. The desirability of regulation to address the

effects of wind energy conversion facilities on
water, soil, cultural resources, and future
development of other natural resources.

The legislative history reveals the main reason for the
study was because present rules require the removal of
foundations, buildings, and ancillary equipment to a
depth of three feet under the ground. Testimony
revealed that this could leave 6,800 cubic feet of cement
underground per tower. A minor concern was the wires
left underground for the gathering system. Generally,
this was less of a concern because underground wires
do not affect greatly future natural resource
development. The rules require the removal of
underground cables to a depth of two feet under the
ground. Because these lines are not live, the lines are
not able to be found under the one-call system.

Previous Legislation and Present Statutes

Current law relating to wind energy conversion siting
by the Public Service Commission is discussed in the
ALLOCATION OF WIND RIGHTS STUDY portion of this
report.

Public Service Commission Rules

In 2007 a major piece of legislation affecting the
decommissioning of commercial wind energy conversion
facilities was enacted--House Bill No. 1317. House Bill
No. 1317 allowed the Public Service Commission to
adopt rules governing the decommissioning of a



commercial wind energy conversion facility. The bill
provided that the rules may address:

1. The anticipated life of the project.

2. The established decommissioning cost in current
dollars.

The method and schedule for updating the cost
of decommissioning and restoration.

The method of ensuring that funds will be
available for decommissioning and restoration.
The anticipated manner in which the projects will
be decommissioned and the site restored.

House Bill No. 1449--the bill that directed this study--
added a sixth area--present and future natural resource
development. In short, the rules cover what will be done
at the end of a useful life of a wind facility and how
payment for decommissioning will be obtained.

Under the commission's present wind turbine
decommissioning rules, contained in NDAC Chapter
69-09-09, a commercial wind energy conversion facility
means a wind energy conversion facility of equal to or
greater than 500 kilowatts in total nameplate generating
capacity. This threshold includes most wind turbines not
used for private electricity generation. Under Section
69-09-09-02, the owner or operator of a commercial
wind energy conversion facility is responsible for
decommissioning that facility and for all costs associated
with decommissioning. Under Section 69-09-09-03, the
useful life of a facility is presumed to end after
24 months of no generated electricity. Under
Section 69-09-09-04, the owner or operator must begin
decommissioning within 8 months after the time the
facility reaches the end of its useful life and be
completed within 18 months. Under
Section 69-09-09-05,  decommissioning site
restoration includes:

1. Dismantling and removing all towers, turbine

generators, transformers, and overhead cables.
Removing all underground cables to a depth of
24 inches.
Removing foundations, buildings, and ancillary
equipment to a depth of three feet and removal
of surface road material and restoration of the
roads and turbine sites to substantially the same
physical condition that existed immediately
before the construction.

In general, the site must be restored and reclaimed to
the same topography with top soils respread over the
disturbed area to a similar depth as before the
disturbance.  Areas disturbed by construction and
decommission must be graded, top soiled, and
reseeded. Under NDAC Section 69-09-09-06, before
operating a commercial wind energy conversion facility,
the owner or operator must file for commission review
the estimated decommissioning cost and a
comprehensive  decommissioning  plan. Under
Section 69-09-09-08, after the 10" year of operation of a
facility, the commission may order the owner or operator
to secure a bond or other form of financial assurance to
cover the anticipated costs of decommissioning the
facility. Under Section 69-09-09-09, if an owner or
operator does not complete decommissioning, the
commission may complete decommissioning.

3.

4,

5.

and

2.

3.
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Public Service Commission Orders

The Public Service Commission issued two orders for
site compatibility for a wind energy conversion facility on
August 12, 2009--PrairieWinds ND 1 project in Ward
County and Rough Rider Wind | project in Dickey
County.

The PrairieWinds project has each tower secured by
a concrete foundation that extends approximately 8 feet
below grade and spreads to a final diameter of
approximately 30 feet. The Rough Rider Wind | project
has each tower secured by a concrete foundation that
typically extends 7 feet to 10 feet below grade and
spreads to a final diameter of 40 feet to 60 feet at the
base.

The orders contain findings of fact relating to wetland
and wildlife and cultural resources and the developer's
actions to address concerns relating to these topics.
The standard commission order includes provisions
related to this study. There are standardized provisions
relating to decommissioning, cultural resources, habitat,
and reclamation. The provisions are:

e The applicant shall report promptly to the
commission the presence in the permit area of
any critical habitat of threatened or endangered
species that the applicant becomes aware of and
that were not previously reported to the
commission.

o If any cultural resource, paleontological resource,
archaeological site, historical resource, or
gravesite is discovered during construction of the
facility, earth-disturbing activities in the immediate
vicinity of the discovery must be halted. The
resource must be marked, preserved, and
protected from further disturbance until a
professional examination can be made in
consultation with the North Dakota State Historic
Preservation Office. A report of such examination
must be filed with the commission and clearance
to proceed must be given by the State Historic
Preservation Office.

o All preexisting roads and lanes used during
construction must be restored to a condition that
will accommodate their previous use, and areas
used as temporary roads during construction must
be restored to their original condition.

e Reclamation, fertilization, and reseeding is to be
done by the applicant according to the Natural
Resources  Conservation  Service  recom-
mendations for the conservation reserve program,
native prairie, and other noncropped lands unless
otherwise specified by the landowner and
approved by the commission.

e The applicant's obligation for reclamation and
maintenance of the site shall continue throughout
the life of the energy conversion facility.

o The applicant shall repair or replace all fences
and gates removed or damaged during all phases
of construction and operation of the proposed
energy conversion facility.

e The applicant, as soon as possible upon the
completion of the construction of each wind
turbine, shall restore the area affected by the



activities to as near as is practicable to the
condition as it existed prior to the beginning of
construction.

e When the energy conversion facility is retired,
structures and other facilities must be removed in
accordance with applicable rules, and the area
restored to as near as original condition as is
practicable.

e Where available, at least 12 inches of topsoil over
and along open cut areas, roadways, tower
locations, and locations of associated facilities
must be stripped and segregated from the subsoil
and be replaced only after the subsoil is replaced.

e The applicant shall work with landowners and
residents in the area to mitigate any increase in
television and residential radio interference that
results from the construction of the energy
conversion facility.

2007-08 Study

During the 2007-08 interim, the Energy Development
and Transmission Committee studied the siting and
decommissioning of commercial wind farms. The study
included the identification of key issues of public and
industry concern; recommendations concerning laws or
policies needed in this state to address wind farm siting
and reclamation of wind farm sites; and
decommissioning of wind farm sites. The committee
was informed that the Public Service Commission
adopted decommissioning rules. The committee
reviewed the effect of wind farms on wildlife. In
particular, the committee received testimony on the
effect of wind farms on birds. The committee was
informed that there has been a high level of decline of
birds in native grasslands. A direct impact is the
collision of birds with rotor blades. An indirect impact is
habitat fragmentation. Roads for wind farms placed on
native prairies increase predation and brood parasitism.
Another indirect impact is that hunting is not allowed
around wind towers, and people do not engage in
birding. The committee made no recommendation as a
result of this study.

Testimony and Discussion

The committee received testimony on the collocation
of wind and other minerals. Issues as to collocation
have arisen due to wind development in coal country.
However, the committee was informed that there is not a
problem with the location of wind and coal. Although
mineral rights supersede the surface rights, the
committee was informed that there are negotiations
taking place between the coal and wind industries as to
the issue of collocation. Although there are conflicting
uses by the two industries, there are also positives of
collocation. There are large transmission lines in coal
country and coal country is windy. Generally, wind
towers are on top of hills and coal veins are in valleys.
This removes much of the conflict in areas in which there
are located coal and wind resources. The committee
was informed that the wind developers and coal
companies should be able to work out their differences.
The committee was informed of instances of coal and
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wind industries working together, e.g., a wind developer
has moved collection lines so there is not any impact on
coal development.

The committee received testimony on bonding. The
committee investigated whether wind towers should be
bonded for decommissioning like coal mines are for
reclamation.

Committee discussion included that the cost of the
bond would be built into the price of electricity, ultimately
paid for by the consumer. In addition, additional costs
would make this state less competitive with other states
for wind development. North Dakota law allows for
bonding to be required by the Public Service
Commission after 10 years. It was argued that this is a
good balance because there are only a few companies
in this state developing wind farms, and these
companies can be monitored by the Public Service
Commission.

The committee was informed that when a turbine is
new it has the intrinsic value of $3 million to $5 million
and the price for the steel in a tower would cover the
cost of decommissioning the tower. The committee was
informed that a wind tower has approximately
350,000 pounds of high-grade steel valued at $300 to
$500 per ton. Each turbine has three tons to four tons of
copper, and the copper is worth $120,000 to $150,000.
The tower is fully depreciated in 10 years and that is why
there is a wait of 10 years before the Public Service
Commission may require a bond. Therefore, a bond
should not be needed in most situations and, at a
minimum, not until at least 10 years have passed.

The committee heard testimony to the contrary. The
committee was informed that developers should be
bonded because counties would not be able to handle
the cleanup of an abandoned wind farm.

Conclusion
The committee makes no recommendation regarding
the collocation of wind and other mineral resources.

COMPREHENSIVE ENERGY POLICY STUDY

In an effort to create a comprehensive energy policy,
the Legislative Assembly created NDCC Title 17.
Title 17 was created in part by moving sections of the
Century Code already in existence into Title 17. Title 17
includes what was formerly Sections 4-14.1-07.1,
4-14.1-07.2, 4-14.1-08, 4-14.1-09, and 4-14.1-10 relating
to ethanol plant production incentives from the ethanol
production incentive fund; Chapter 6-09.17 relating to
the biodiesel partnership in assisting community
expansion (PACE) fund being used for interest rate
buydowns on loans to biodiesel production facilities;
Section 9-01-22 relating to the termination of a wind
option agreement; Sections 47-05-14 through 47-05-16
relating to the creation of wind easements and
termination for lack of development; Section 47-16-42
relating to the termination of a wind energy lease for lack
of development; and Chapter 49-24 relating to the North
Dakota Transmission Authority.

In 2007, House Bill No. 1462 created the 25x'25
initiative for inclusion in NDCC Section 17-01-01. This
initiative adopts the goal of having the agricultural,



forestry, and working lands of the United States provide
from renewable resources not less than 25 percent of
the total energy consumed in the United States by
January 1, 2025. The initiative defines renewable
energy to include biofuels, solar, wind, hydropower,
geothermal, carbon recycling, carbon sequestration, use
of waste heat, recycling, low emissions technologies that
create or use hydrogen, and energy efficiency initiatives.

In 2009, four bills created major new law in Title 17.

Senate Bill No. 2350 (2009) created the North Dakota
Ethanol Council consisting of members appointed by a
facility located in this state which produces more than
1 million gallons of agriculturally derived denatured
ethanol. The council is charged with expending money
collected through an assessment at the rate of
thirty-one hundredths of 1 percent per gallon imposed
upon all ethanol produced and sold in this state for the
purpose of funding research, education programs,
promotion, and market development efforts and state,
regional, national, and international entities that promote
ethanol utilization. In addition, the bill provides for a
refund of the assessment, a continuing appropriation for
the assessment, and a penalty of a Class B
misdemeanor for a person violating calculation and
submission provisions of the assessment.

Senate Bill No. 2228 (2009) required the Department
of Commerce to administer the biofuel blender pump
incentive fund. The fund is to be used to provide cost-
share grants of up to $5,000 per pump for the installation
of biofuel blender pumps to retailers who qualify and
install pumps that dispense at retail a blend of gasoline
and ethanol in a ratio selected by the purchaser and
have at least four hoses that include a hose that
dispenses E-10, a blend of at least E-20, and E-85 fuel.

House Bill No. 1509 (2009) required a wind
easement and a wind energy lease to contain certain
warnings; to allow time for the document to be reviewed
and discussed with an attorney or other landowners; to
prohibit a property owner from being liable for property
taxes associated with a wind energy facility; to prohibit a
property owner for being liable for damages caused by
the wind energy facility; to prohibit making the property
owner liable for a violation of law or regulation; to allow
the property owner to terminate the agreement if the
wind energy facility has not operated for a period of at
least three years; to state circumstances that will allow
the developer, owner, and operator of the wind energy
facility to withhold payments; to require the owner of a
wind energy facility to carry general liability insurance;
and to allow for judicial relief. In addition, the bill
provides for a study of wind easements and wind energy
leases which is being conducted by this committee and
was discussed earlier in this report.

House Bill No. 1462 (2007) required the Department
of Commerce to convene an energy policy commission
for developing a comprehensive energy policy as part of
the North Dakota energy independence initiative. The
purpose for this policy was to:

1. Stimulate the development of renewable and
traditional fossil-based energy within the state
with the goal of providing secure, diverse,
sustainable, and competitive energy supplies to
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reduce the dependence on foreign energy
sources.
Promote the development of new technologies to
decrease dependence on foreign energy
supplies.
Address the growth of fossil fuel and renewable
energy industries to encourage the state's
competitiveness.
Address research, development, and marketing
of North Dakota-produced energy.
Address the expansion of existing energy
resources and the diversification of this state's
energy resource base.
Evaluate existing tax credits and incentives.
Modernize and expand this state's energy
infrastructure.
Examine potential innovations to
environmental conditions through new
technologies and review energy industry
workforce and training needs and develop a
strategy to maximize the state's market
opportunities.

In 2009 the Energy Policy Commission was codified
in NDCC Section 17-07-01 through House Bill No. 1322.
The purpose of the commission is to develop a
comprehensive energy policy, update that policy, and
monitor progress in reaching the goals of the policy. The
Energy  Policy Commission consists of the
Commissioner of Commerce, as chairman, and
members appointed by the Governor to represent the
agricultural community, the Lignite Energy Council, the
North Dakota Petroleum Council, the biodiesel industry,
the biomass industry, the wind industry, the ethanol
industry, the North Dakota Petroleum Marketers
Association, the North Dakota investor-owned electric
utility industry, the generation and transmission electric
cooperative industry, the lignite coal-producing industry,
the refining or gas processing industry, and additional
nonvoting members. The Energy Policy Commission
has designated itself the EmPower ND Commission.

improve

2009 Legislation

The following is a list of legislative changes that
promoted energy development in this state during the
2009 legislative session and includes 2007 changes if on
the same subject matter. These changes are organized
by the following categories of funds and funding,
governmental entities and priorities, and taxes:

Funds and funding:

1. Expanded the biofuels PACE interest rate
buydown (2007). Expanded for installation of a
biodigester system and decreased funding
(2009).

Increased funding to the lignite research fund
(2007). Increased funding (2009).

Created the biomass incentive and research
fund (2007). Combined in renewable energy
development fund (2009).

Increased funding to the oil and gas research
fund from the oil and gas gross production tax
(2007). Increased funding (2009).



Created the biofuel blender pump incentive fund
(2009).
Increased allocation of the oil and gas production
taxes to political subdivisions and the oil and gas
impact grant fund (2009).
Funded the Great Plains Applied Energy
Research Center (2009).
Provided for a fracturing sand project with
Division of Mineral Resources (2009).
Provided for a coalbed methane drilling study
with Industrial Commission (2009).
Governmental entities and priorities:

1. Provided for an energy policy commission
(2007). Made permanent the Energy Policy
Commission (2009).

8.

9.

2. Created the North Dakota Pipeline Authority
(2007). Expanded authority to include
interconnection pipeline systems (2009).

3. Created the North Dakota Ethanol Council
(2009).

Taxes:

1. Reduced the property tax for wind generation
facilities (2007). Extended this reduction (2009).
Extended the sales tax exemption for materials
for a wind-powered facility (2009).

Extended a sales tax exemption for certain
power plant equipment (2007). Extended the
exemption to beneficiated coal (2009).

Added soybean and canola crushing facility
equipment costs to the income tax credit for
biodiesel production (2009).

Expanded income tax credits to install
geothermal, solar, and wind devices to include
biomass and made these tax credits tradable
and transferable (2007). Extended this tax credit
and placed the geothermal tax credit on the
Form ND-1 income tax return (2009).

Reduced the oil extraction tax (2007). Created a
new triggered reduction in the oil extraction tax
for horizontal wells (2009).

Exemption from oil extraction tax for tertiary
recovery (2009).

Created credit against coal conversion tax for
capture of carbon dioxide (2009).

Created an oil and gas gross production tax
exemption for gas used to generate electricity at
the well site (2009).

Replaced the rural electric cooperative gross
receipts tax with a line mile tax and a
megawatt/hour retail tax (2009).

2.

3.

10.

Reports

In its study of a comprehensive energy policy, the
committee received testimony regarding the following
areas listed in this report. The Legislative Management
delegated to the Energy Development and Transmission
Committee the responsibility to receive reports from a
number of entities during the interim.

The Energy Policy Commission (EmPower ND
Commission) also studied a comprehensive energy
policy. The EmPower ND Commission provided the
report required by NDCC Section 17-07-01 entitled
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EmPower ND 2010-2025 Comprehensive State Energy
Policy.

Portions of the following testimony came from the
EmPower ND Commission. However, the testimony of
the EmPower ND Commission has not been separated
from other testimony but is noted as such when
appropriate. The Empower ND Commission provided
major policy goals for all energy; wind; transmission;
lignite and coal conversion facilities; ethanol; biodiesel,
biomass; energy efficiency; refining; oil and gas; natural
gas processing; petroleum marketing; solar, geothermal,
hydrogen, and hydropower; workforce; and
infrastructure. The general principles supported by the
Empower ND Commission are to grow all energy
industries, use sound science and economics, support
research and development for new technologies, support
incentives over mandates, support fair regulations and a
friendly business climate, and be environmentally
responsible. North Dakota has an opportunity in all
areas of energy, and this state wants to be first in
American energy, no matter what the demand.

In addition, the committee received reports from the
Industrial Commission, Basin  Electric  Power
Cooperative on a carbon capture project, the State
Water Commission, the North Dakota Transmission
Authority, and the North Dakota Pipeline Authority.

Carbon Sequestration and Industrial
Commission Report

Two reports are required from the Industrial
Commission. Senate Concurrent Resolution No. 4015
directed the Industrial Commission to study the
economic impacts of proposed federal, regional, and
state carbon cap and trade systems, including the
Minnesota Next Generation Energy Act of 2007. The
Industrial Commission is to report the findings and
recommendations to the Legislative Management. In
addition, as a part of Senate Bill No. 2095 (2009), which
established permit, fee, and title requirements for the
geologic storage of carbon dioxide, the Industrial
Commission is required to file a report beginning
December 2014 and every four consecutive years on the
amount of money in the carbon dioxide storage facility
trust fund and if fees being paid into it are sufficient to
satisfy the fund's objectives under NDCC Section
38-22-15. Under the same section, storage operators of
carbon dioxide must pay a fee based on the expense
associated with long-term monitoring and management
of a closed storage facility. The fees are placed in a
carbon dioxide storage facility trust fund.

The committee received testimony relating to the
authority of the Industrial Commission and State
Department of Health over the storage of carbon dioxide.
There are three types of storage--enhanced oil recovery,
when enhanced oil recovery is converted to carbon
dioxide storage, and saline aquifer storage. Because
there is a gap between what will be paid for carbon
dioxide and the cost to make carbon dioxide, this gap
needs to be closed and it is expected to be closed by
carbon credits. It was argued that the carbon dioxide
should be used for enhanced oil recovery, not just
stored, because the use for enhanced oil recovery



makes carbon dioxide a valuable commodity and
subsidizes the cost of sequestration.

The annual production of carbon dioxide in this state
is approximately 40 million tons. Carbon dioxide
emissions are coincident with the local economy. In
western North Dakota the local economy is energy
production. In eastern North Dakota and western
Minnesota the local economy is agricultural processing.
There are not capture opportunities from small sources
because it is cost-prohibitive. An ethanol plant was
investigated as a potential source, but the average
ethanol plant produces 8 million cubic feet per day of
carbon dioxide. The economics of a pipeline require
1 million cubic feet per day per mile.

Oil companies are willing to pay $15 to $20 per ton
for carbon dioxide for enhanced oil recovery, and carbon
dioxide from power plant emissions costs $40 to $60 per
ton. The Dakota Gasification Company is estimated to
create carbon dioxide at a cost in the range of $20 to
$30 per ton. Canada is using carbon dioxide from the
gasification plant because of carbon credits, and most all
of the minerals in Canada are owned by the Crown.

The committee was informed that the rules being
adopted by the Industrial Commission will contain a fee
of one cent per ton of carbon dioxide stored for
administration and a fee of seven cents per ton for the
trust fund. These fees may be adjusted on an annual
basis and the relatively low charge is to avoid pricing
carbon dioxide storage out of business. The company
that stores carbon dioxide will have liability for the
40-year active life of the storage and a 10-year closure.
The state will then issue a certificate of closure and then
absorb liability. The committee was informed that the
risk drops dramatically at that point. In addition, by the
time the state becomes liable, it will have experience
with carbon dioxide storage. The first closure would be
around 2060, and there would be $50 million in the trust
fund.

The committee received testimony on potential
problems with sequestration. The risk timeline for
leakage is heavily laden in the injection period and
steeply drops off after that to near zero at 100 years. In
the short term, escape of the carbon dioxide, although
not toxic, could asphyxiate through oxygen deprivation if
accumulated in a low-lying area. Another risk is the
energy release at the point of injection, i.e., the burst.
However, a mitigating factor is that the main flow of the
carbon dioxide is horizontal underground. In addition,
the escape of carbon dioxide would be a negation of the
climate change mitigation in the long term.

The committee was informed that over a period of
90 years, natural gas storage has resulted in five
accidents and 10 deaths. The 10 deaths resulted from
explosions. By comparison, carbon dioxide is not
explosive. Carbon dioxide has been used for 40 years
for enhanced oil recovery, and no death has resulted
from carbon dioxide in that time.

The committee received testimony on the Plains CO;
Reduction Partnership and carbon sequestration. The
committee was given an overview of carbon capture and
sequestration. Carbon capture and sequestration works
by capturing carbon dioxide from a major stationary
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source and compressing the carbon dioxide for
transportation to a suitable storage site. The carbon
dioxide is pumped underground as a liquid at great
depth into traps in geological structures. To find a place
for carbon sequestration, the geology, hydrology
injection zone, and cap rock and seal need to be
characterized.

The partnership has completed four Phase Il field
validation tests, including:

1. The Zama acid gas injection site.

2. The lignite carbon dioxide sequestration-
enhanced coalbed methane recovery site.
The prairie pothole wetlands terrestrial
sequestration site.
The carbon dioxide sequestration in deep saline
formation/enhanced oil recovery site.

The partnership is planning Phase Il efforts. One of
those Phase Il efforts is in the Williston Basin. The
concept is to capture approximately 1 million tons per
year of carbon dioxide at an existing coal-fired power
plant in central North Dakota and transport the carbon
dioxide to the Williston Basin oilfield. The partnership is
evaluating candidate oilfields. North Dakota has the
capacity to store a substantial volume of carbon dioxide
above what is generated in this state.

To be used for enhanced oil recovery, there needs to
be millions of barrels of recovery to justify the expense.
In the primary recovery in a conventional field,
15 percent of the oil is recovered. In the secondary
water flood, 12 percent to 20 percent of the oil is
recovered. In the tertiary recovery, whatever oil was
recovered in the secondary is generally what will be
recovered in the tertiary.

The viability of enhanced oil recovery using carbon
dioxide in the Bakken Formation is inconclusive. The
Bakken is never going to have a water flood because it
pushes the oil deeper, so carbon dioxide likely will be the
secondary recovery. The committee was informed that
presently enhanced oil recovery with carbon dioxide is
not done in this state.

Senate Concurrent Resolution No. 4015 directed a
cap and trade study, and the Industrial Commission
secured the services of an economics firm. The North
Dakota Transmission Authority was the entity through
which the economics firm was secured and was doing
the project development for this study. The study was
not completed by the end of the interim. Part of the cap
and trade study is a review of the Minnesota Next
Generation Energy Act of 2007. The committee was
informed that any new power purchase agreements
must meet the Minnesota Next Generation Act of 2007
but not existing projects.

The committee received testimony on federal
legislation and issues. The committee received
testimony on the Waxman-Markey bill, the Kerry-Boxer
bill, and the energy bill. This testimony included the
economic impact of the Waxman-Markey bill. In
addition, the committee received testimony on the
Environmental Protection Agency regulatory initiatives to
regulate carbon dioxide emissions, mercury, air quality,
and coal combustion byproducts. The committee
received testimony on the Clean Water Restoration Act

3.

4.



and proposed changes to the definition of navigable
waters to give the federal government jurisdiction over
all waters in the United States. The committee was
informed that there are congressional members who
think coal can be removed as an energy source.

Coal Conversion Facility Carbon Capture
Project Report

North Dakota Century Code Section 57-60-02.1
provides that a coal conversion facility that achieves a
20 percent capture of carbon dioxide emissions is
entitled to a 20 percent reduction in the state general
fund share of the coal conversion tax. In addition, the
facility may receive an additional reduction of 1 percent
for each two percentage points of capture of carbon
dioxide emissions up to 50 percent and for 10 years. A
coal conversion facility that receives a credit is required
to report to the Legislative Management. The report
must include an overview of the project; a status report
on past, current, and captured carbon dioxide; any
changes to the carbon dioxide capture system; and the
status of federal law and any federal benefits to the
project. The only project in this state at this time is at the
Antelope Valley Station near Beulah. The Antelope
Valley Station is part of an energy complex that includes
the Great Plains Synfuels Plant and the Freedom Mine.

The committee received annual reports on Basin
Electric Power Cooperative's carbon dioxide capture
project at the Antelope Valley Station. The committee
was informed that the cost for carbon dioxide capture will
have to be passed on to cooperative members. For
carbon dioxide capture to be profitable, there will need to
be an offset, such as enhanced oil recovery. The
committee was informed that carbon dioxide has not
been used for tertiary oil recovery in the Bakken
Formation. The Bakken is a tight formation, and a new
technique will have to be developed for the use of
carbon dioxide in the Bakken. Committee discussion
included that the Bakken laid idle for years until there
was the technology for fracture jobs. The same may
hold true for the use of carbon dioxide for tertiary
recovery. The committee was informed that the goal is
for carbon capture to be achieved at an at least break-
even position so as to advance the technology. The
technology used in the carbon capture program will be
sold by the partners developing the technology. The
development of the technology allows for performance
guarantees, which are required by the purchasers of the
technology.

The committee was informed that the process for
carbon dioxide capture uses steam to break the bonds
and then the water is cooled down. In addition, the flue
gas will need to be cooled. The additional energy needs
for the 100,000-plus megawatt plant to remove
99 percent of carbon dioxide is 20 megawatts to
21 megawatts. In short, approximately 20 percent of the
power is used to get 99 percent removal. The reduced
power available to consumers will have to be made up
from wind power, gas generators, or the open market.
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Water Issues and Water for Each Sector of the
Energy Industry Report

House Bill No. 1322 (2009) required the State Water
Commission to study and determine unit water use for
each energy sector, including petroleum, ethanol,
electrical generation, and biodiesel; identify water quality
constraints for each energy sector; estimate projected
water use in each energy sector based on growth
projections provided by the EmPower ND Commission;
and assess the quality and sources of water for energy
development. The State Water Commission was
required to cooperate with the EmPower ND
Commission in conducting this study and to report to the
Legislative Management before September 1, 2010.

The committee was informed that the water resource
study is of existing projects and planned projects and the
water needs for those projects. As a rule, the availability
of water is more important than the quality of water for
the energy industry. The report contained a number of
maps showing water resources. The committee was
informed that the study areas in the report as they relate
to aquifers only included aquifers that might be able to
provide water for the oil industry. As such, if the aquifer
is a good aquifer, but is already being used, it may not
have been included in the study area. As part of the
report, the committee was provided a list of permits and
applications for water for industrial purposes from
surface water upstream of Garrison Dam.

The committee was informed that water is the most
critical limiting resource throughout the world.
Sustainable water supplies are needed for energy
production, growing crops, industrial manufacturing, and
expanding populations. The committee received
information on the users of water. The committee was
informed that conventional coal-powered generation is
second only to agriculture as the largest user of water in
the United States. In Montana 95 percent of water
withdrawals are for irrigation, and in Wyoming
90 percent are for irrigation. In North Dakota 77 percent
of the water withdrawals are for thermalelectric power
and 12 percent for irrigation. However, the withdrawal
rate of North Dakota compared with other states is
one-tenth to one-half of other states in the region. The
committee was informed that this state has coal-fired
power plants because of Lake Sakakawea. The Lake
Sakakawea-regulated water is needed for cooling.

The committee received testimony on permitting
issues in this state. The committee was informed that it
is difficult to obtain water permits. Each water permit is
considered on its own merits, on a case-by-case basis,
and permits are issued on a first-come, first-served
basis. The State Water Commission needs to do due
diligence, and this may take six months to two years.
This due diligence is required because people are more
litigious, and the reason for the decision needs to be
based on a complete investigation and a good plan. It
was argued that challenges to permits are a big problem
because every withdrawal permit for oil is challenged by
environmental groups. This slows down the process and
was argued to be an abuse of the system. The
committee was informed that the permitting process for



water is frustrating because it takes a long time, and
most requesters just want a decision.

The committee received testimony on the need for
water for fracture jobs. The committee was informed
that oil companies will do what it takes to find water for
fracture jobs, but oil companies do not want to be in the
water business. The committee was informed that the
oil industry needs to get water and has been encouraged
by the State Water Commission to get water for fracture
jobs from Lake Sakakawea. The use of water for a
fracture job is equivalent to the use of water for a center
pivot irrigation system on a quarter section of land. The
water used by Fargo is 77 fracture jobs per day. The
committee was informed that a treatment plant by Lake
Sakakawea for water used in the oil industry will depend
on cost and access through Army Corps of Engineers'
lands. The committee was informed that there had been
meetings between the oil industry and the corps, and the
meetings were positive. However, the corps does not
seem to want many points of diversion, wants storage
fees, and is concerned with the amount of water
removed from Lake Sakakawea. The main reason that
progress is slow is because the corps has to follow rules,
and if the rules are followed the process will move
forward.

The committee received testimony on a program of
the Northern Great Plains Water Consortium. The
overall goal of the program is to assess, develop, and
demonstrate technologies and methodologies that
minimize water use and reduce impacted water
discharges from a range of energy technologies,
including coal combustion, coal gasification, coalbed
methane, and oil and natural gas production. One
project was to assess the economic potential to recycle
fracture flowback water in the Bakken Formation. As
much as 1 million gallons of water per well are used in a
fracture job, and the water is transported to the well site
at great expense by truck. Recycling flowback water
would prevent hauling for deep hole disposal. The
committee was informed that with transportation and
disposal, the current fracture water costs range between
$2 and $11.75 per barrel.

The first task of the consortium was an inventory of
industry freshwater use, the second was to assess
flowback quality, the third was to evaluate current water-
handling costs, the fourth was to evaluate the feasibility
of recycle/reuse technologies, the fifth was to assess the
current state of existing recycling technologies, and the
sixth was to make recommendations and plans. The
committee was informed that there is relatively low
recovery of original fracture water within the first
10 days, and there is very high salinity in flowback water.
The committee was informed that fracture flowback
water treatment needs to be oilfield-compatible, robust,
mobile, use existing technology, and highly treat the
water recovered. The problems with recycling Bakken
flowback are the slow recovery, the low volume, the high
dissolved salts, technological challenges, and treatment
is not likely cost-effective in most cases.

Committee discussion included that the main
objection to using freshwater for fracture jobs is because
it is put in the earth and not placed back in the
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atmosphere. It is argued that this use of water is a
consumptive use.

The committee was informed that hydraulic fracturing
is being attacked at the federal level by legislation
providing for regulation by the Environmental Protection
Agency. The reason for the potential regulation of
fracture jobs is the concern over impact to freshwater.

Transmission and North Dakota Transmission
Authority Report

North Dakota Century Code Section 17-05-13
requires the North Dakota Transmission Authority to
deliver a written report on its activities to the Legislative
Management each biennium.

The committee was informed that the North Dakota
Transmission Authority has been working with local-,
regional-, and national-level transmission planning. The
committee was informed that there are 250 miles of
transmission under construction or recently completed at
an estimated investment of $81.1 million.

The committee was informed that the present
transmission system was designed to move power to
customers within this area. The goal of the North
Dakota Transmission Authority is to move power out of
this area. The committee was informed that developing
a transmission plan that encompasses the entire United
States has begun through regional groups, including the
Upper Midwest Transmission Development Initiative,
and through the Strategic Midwest Area Transmission

Study with transmission owners with interests in
Midwest ISO and outside Midwest ISO. This has
resulted in looking at interconnections between

independent system operators. These efforts are
building blocks for the Eastern Interconnection States
Planning Council.

The committee received testimony from the
EmPower ND Commission on transmission.  This
testimony mirrored the testimony from the North Dakota
Transmission Authority. The committee also received
other testimony on transmission. The testimony focused
on transmission for wind energy.

The committee was informed that there is a need for
transmission to transport wind energy to the large load
centers to the east because of demand created by
renewable standards or consumer request. However,
wind creates the problem of integrating small operators
into a large system. This creates issues on how to keep
energy moving around that is not created by a consistent
baseload, like that of a coal plant. Present wind projects
generate electricity for local utilities and are not shipping
to far-off load centers.

There are over 5,000 megawatts of wind
development in the queue in North Dakota. This wind
power will need transmission for there to be
development. Renewable energy can use the excess
capacity on a first-come, first-served basis and no utility
can designate extra capacity. When the capacity is full,
then the user would have to pay for network upgrades.
The committee was informed that there is cultural
confusion by people that want wind power but object to
having other electricity on the line that provides the wind
power. It is impossible to tell the source of energy once



it is in the electric lines. The committee was informed
that it is not economically feasible to build transmission
solely for wind. The committee was informed that the
collaboration between wind and coal is good for the
development of both energy sources. As such, the
committee was informed that Big Stone Il would have
shored up transmission, given transmission to areas that
want wind power, and given wind power to those areas.

Committee discussion included that transmission is
being pushed by wind, and wind helps build transmission
for other forms of power.

Committee discussion included that states like
Minnesota have placed regulatory barriers to siting and
should allow the siting of transmission that is created to
transport green energy.

The committee received testimony on the Green
Power Express and other groups looking at large high-
voltage overlays to move energy to the east. The Green
Power Express is an independent transmission company
developing a high-voltage overlay to take wind energy
from the Dakotas to eastern loads. The company is a
New York Stock Exchange company and has banking
partners and investors that will provide the money for the
Green Power Express. The committee was informed
that the main issue for the company is cost allocation not
investment. A cost allocation on a project this size has
never been done, and it will have to be dealt with
differently from previous projects.

The committee was informed that groups like the
Green Power Express are waiting for federal action on
transmission and whether there is a renewable energy
standard at the federal level before starting any projects.
The committee was informed that construction could
begin within two years if there was the proper regulation
and siting, and the project could be completed within five
years.

The company intends to use the Federal Energy
Regulatory Commission's backstop authority with
problem areas. The committee was informed that the
Federal Energy Regulatory Commission could stretch its
authority to site the Green Power Express; however, the
hope is that Congress will provide the explicit authority.

It was argued that transmission lines are one of the
few areas in which the federal government should have
oversight because of the multijurisdictional nature of
transmission lines. The committee was informed that
the Federal Energy Regulatory Commission has not
implemented backstop siting authority. There is a
potential for the use of this authority for siting a line from
Arizona into California. The committee was informed
that there is interest in Congress to give the Federal
Energy Regulatory Commission more backstop siting
authority.

Because of the amount of wind in the queue and the
limited amount of transmission, the committee followed
action by the Federal Energy Regulatory Commission on
cost recovery for transmission. The committee was
informed that before the transmission is constructed
there needs to be regulatory certainty, which would be
aided by a decision on cost recovery.

The committee reviewed the new generator
interconnection cost allocation approved by the Federal

129

Energy Regulatory Commission in October 2009. The
old cost allocation formula placed 50 percent of the cost
with the interconnection customer and 50 percent with
the transmission owner. North Dakota utilities paid for
50 percent of the transmission upgrades when new
generation was brought online. Because these costs are
passed on to utility customers, North Dakotans were
expected to pay 50 percent of those costs even when
the power was for the benefit of consumers elsewhere.
The new cost allocation formula places 90 percent with
the interconnection customer and 10 percent is shared
across the Midwest I1SO footprint for lines 345 kilovolts
and above. For lines under 345 kilovolts, the total cost is
with the interconnection customer. Interconnection
customers are generators like wind farms and coal
plants. The committee was informed that the new cost
allocation formula is a benefit to this state because it will
decrease the risk that North Dakotans will pay an unfair
share of the cost of generation development in our state
especially for wind energy. However, it was argued that
it is unfair for the generator to pay for all of the
transmission, and there will have to be further action on
cost allocation.

The interconnection customer paying 100 percent
can create an unfair situation because under open
access, others can use the same transmission for free.
For example, this is like building a highway for one
additional car and having that car pay for the highway,
even though others can use the highway. However, it
was argued that the new cost allocation is better than
the old cost allocation.

The committee was informed that the best solution
for wind integration would be for the storage of
electricity. Wind energy and electric cars work well
together because the car can be charged in the middle
of the night. The committee was informed that if there is
too much wind to integrate into the system, the system
would need a price signal, a mandatory curtailment, or
plants to be taken offline.

Pipeline Issues and North Dakota
Pipeline Authority Report

North Dakota Century Code Section 54-17.7-13
requires the North Dakota Pipeline Authority to deliver a
written report on its activities to the Legislative
Management each biennium.

The committee received testimony on the anticipated
need for additional capacity for transporting crude oil to
market after 2010. The state has 345,000 barrels of
export capacity and projected production of 410,000
barrels in the next biennium. The committee was
informed that there is excess pipeline capacity, but as
production increases, capacity will be outpaced until
projects are completed. In the long-term, transportation
of oil will meet production; however, in the next few
years there will be challenges. The North Dakota
Pipeline Authority is working to meet the potential
increase in production.

The committee received testimony on efforts to meet
the transportation needs of oil produced. The committee
was informed in the short term that these challenges will
be met by trucking oil to Canada until the completion of



pipeline expansion projects. Another means of meeting
this challenge is rail transportation of oil. The committee
received testimony on the EOG Stanley rail station that
is used to transport oil using EOG's rails and trains. The
cost to transfer oil by train is $8 to $10 per barrel and by
pipeline is $4 to $6 per barrel. The committee was
informed that economics for the project have the project
going forward even though being more expensive. The
committee reviewed many pipeline projects, including
the Keystone interconnect. The Keystone interconnect
is the most expensive and furthest time out as to
completion. The Keystone interconnect is attractive
because it would allow the transportation of oil to
Oklahoma, which is a good place to transport oil
because of refining capacity. Other pipeline projects
were planned for Enbridge, Kinder Morgan, and Alliance.

The committee was informed that new pipelines are
not an attractive business proposition at this time.
Pipeline contracts need to be from 5 years to 20 years in
term to be attractive. Oil producers in the Williston Basin
have been unwilling to agree to these terms because of
the uncertainty of the future of oil in North Dakota. As
the future of oil in North Dakota is becoming more
certain, the building of new pipelines will become more
attractive. In addition, new pipelines need large batches
of oil, which requires massive storage units that are not
available in this state.

Shallow Gas Taxation

A shallow gas gross production tax exemption was
created in 2003 by House Bill No. 1145. The purpose of
the exemption was to generate activity in the drilling of
shallow gas wells, especially coalbed methane gas
wells. The fiscal note on the bill stated that the overall
fiscal impact was an expected reduction in gross
production tax revenues totaling $400,000 for the
2003-05 biennium.

Shallow gas produced during the first 24 months of
production from and after the first date of sales from a
shallow gas zone after June 30, 2003, is exempt from
gross production tax. Initially, this exemption was
ineffective for gas wells completed or recompleted after
June 30, 2007. However, the June 30, 2007, limitation
was removed in 2007 by House Bill No. 1279. The fiscal
note stated that by continuing the 24-month exemption,
revenues to the permanent oil tax trust fund are
expected to decrease by $1.1 milion in the
2007-09 biennium. As for counties, most of the current
shallow gas wells are located in a county that will reach
the gross production gas cap so the county revenues will
not be reduced by making the exemption permanent.
However, new activity may occur in other counties, and
these counties would have to wait until the end of the
24-month exemption to receive any gross production tax
revenue.

The legislative history reveals the 24-month
exemption resulted in a sevenfold increase in the
number of wells in production. Testimony indicated that
the increased activity was a result of the tax exemption,
and the fiscal note was based on an assumption that the
drilling that was encouraged by the current shallow gas
would be in a single geological formation from one field
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in southwestern Bowman County. There was hope that
the extension of the exemption would encourage
companies to explore shallow gas in eastern North
Dakota.

Oil and Gas

The committee received testimony on shallow gas.
The committee was informed that the price for gas is
down from $12 per million cubic feet a year ago to $2.66
per million cubic feet and natural gas is at a high in
storage. This is the result of the shale gas development
creating more gas than can be consumed. As such, the
committee was informed it will be years before the
natural gas market recovers and has removed any need
for the development of shallow gas.

The committee received testimony from EmPower
ND Commission on oil and gas. The committee was
informed that this state is fourth among states in energy
production for oil. In the Bakken Formation, with the
best technology, 95 barrels out of 100 barrels are left in
the ground. The committee was informed that the two
major challenges to oil and gas development are prices
and federal government legislation, especially hydraulic
fracturing legislation.

The committee was informed that the industry favors
a simplified state tax structure in this state. It was
argued that there needs to be a review of all funding
streams from oil because the tax structure as applied to
each company is a disaster. It was argued that the
distribution formula for tax revenue is broken. Tax
revenues need to meet the infrastructure needs of the
counties and need to be used for planning for the future.
There needs to be long-term infrastructure planning for
the Bakken Formation. In addition, the state needs to
get the resources and people needed to the Department
of Mineral Resources.

The committee received testimony on the price
received for North Dakota oil being less than the market
price. The committee received testimony on the supply
chain for gasoline and the price differential. The
committee was informed that the supply chain is
complex, and each step extracts costs and profits.
There are approximately 160 producers in this state,
12 purchasers, and 6 transporters. Purchasers
aggregate oil for sale to a refinery.

Pricing for oil is calculated each day by New York
traders. The average contract will change hands
20 times, and this creates variations in price. Local
refineries look at the New York Mercantile Exchange
(NYMEX) and set a posted price, approximately
10 percent below NYMEX. Purchasers will make offers
below the posted price to make a profit to cover the cost
of transportation to the refinery. If the supply chain is
disrupted, purchasers are able to increase profit
margins, and producers and royalty owners do not
realize full profits. The committee was informed that
taxes take the largest share of money from the supply
chain. State taxes from extraction to at the pump equal
43 cents per gallon of gasoline.

The price differential should be at the normal level of
5 percent to 10 percent if there is adequate pipeline and
refining capacity. Differentials have been as high



as $23. The committee was informed that when the
Mandan Tesoro refinery shut down, price differentials
increased but differentials have been dropping since the
Tesoro refinery was brought back online. There is a
$9 per barrel discount for transportation. There was a
decrease in the discount when pipelines recently came
online.

Refining and Refining Study

The committee received testimony from the
EmPower ND Commission on refining. The committee
was informed that there has been a drop in gasoline
demand, and this is the first significant drop in recent
history and the demand will not grow until at least 2020.
Because demand is down, it is difficult to find a market
for gasoline. The committee was informed that East
Coast refineries are shutting down, and refineries are
running at 70 percent of capacity. A few years ago,
refineries were running at 95 percent capacity. In
addition, the committee was informed that Europe
dumps gasoline on the open market because Europe
uses diesel. The demand for diesel has increased partly
because an engine that uses diesel does not smell
anymore, gets better gas mileage, and the engines last
longer. In this state, there has been an increase in
diesel use as a result of oil activity.

The United States is one of the few countries that has
gas-based automobiles. The committee was informed
our culture will not move to diesel as long as there is
low-cost gas. The main impediment to having a large
fleet of diesel passenger vehicles is Environmental
Protection Agency rules. Europe's rules are not as strict.
In addition, as new technologies are applied to diesel
engines, more engines will meet United States
standards, and more vehicles will be sold in the United
States.

The committee was informed that there are some
incremental opportunities for expansion at the Tesoro
refinery in Mandan--this state's only refinery--because
there is a market for 3,000 barrels to 5,000 barrels a day
of diesel in this state. Although 15,000 barrels to
20,000 barrels of diesel enter North Dakota from out of
state, to make 20,000 barrels of diesel, a refiner makes
30,000 barrels of gasoline for which there is no demand.
Many refineries are not staying in business, and
especially smaller ones are being closed because of no
growth in gas consumption. The committee was
informed that the Tesoro refinery in Mandan has been
fortunate because it recently has been the only refinery
to make money for Tesoro.

The committee received testimony from the North
Dakota Association of Rural Electric Cooperatives on the
study of the feasibility of increasing refining capacity in
North Dakota. The committee was informed that there
has not been a new refinery built since 1976; however,
there has been a substantial expansion of refining
capacity since 1976.

Phase 1 of the study was focused on a market
assessment, and the committee was informed that
Phase 2 of the study would only be done if the market
assessment recommends increasing refining capacity.
The committee was informed that the report will
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hopefully provide information for a strategic planning
document for oil companies.

The first phase of the study looked at a
100,000-barrel-per-day,  50,000-barrel-per-day, and
20,000-barrel-per-day refinery. The 20,000-barrel-per-
day plant had the most positive impact. As a result of
the first phase of the study, it was determined that
regardless of the size of the refinery, there were
marginal economics. As a result of this discovery, the
study investigated a naphtha alternative. The study
evaluated a 34,000-barrel-per-day naphtha plant. The
34,000-barrel-per-day naphtha plant would provide
economies of scale and less input costs than a
20,000-barrel-per-day refinery. The largest savings over
a refinery is in the capital costs of construction. A
naphtha plant does not make gasoline but makes diesel
and extra naphthas. A naphtha plant will not depress
the gas market. If constructed in this state, the naphtha
would be sent to Canada to be used as a dilutant in oil
pipelines to lower the viscosity. The market for naphtha
in Canada is long-term and transparent.

The return rate without borrowed money for a
34,000-barrel-per-day naphtha plant is 9.2 percent. The
model was over a 15-year term, and in the first 5 years
of the project, there would be no income. There would
be no taxes paid on any income because of the
carryforward on losses. The 15-year model was used
because there should be significant oilfield production in
this state until at least 2025.

Wwind

The committee received testimony from the
EmPower ND Commission on wind energy. The
committee was informed that there are approximately
1,200 megawatts of installed wind energy with
6,000 megawatts in the planning stages, and there were
1 megawatt to 2 megawatts eight years ago. The goal is
to have 5,000 megawatts by 2020.

The EmPower ND Commission recommended that
the siting threshold for the Public Service Commission
be reviewed. There are issues when a wind farm is sited
next to an existing wind farm and both separately are
below the siting threshold but combined exceed the
siting threshold. In addition, there is an issue in the
northeast and central part of this state concerning
unmanned aerial testing at the University of North
Dakota. A wind farm creates challenges for radar. It
was argued there are competitive economic reasons to
not want wind in a particular area, and siting needs to be
reviewed as the best sites are being taken. It was
argued that the less favorable sites need to be weighed
against other uses.

The committee received testimony on a legislative
proposal by the EmPower ND Commission and the
Public Service Commission to address the Public
Service Commission's jurisdiction over wind farms. A
complete bill was not drafted because the EmPower ND
Commission was waiting for suggested rules
differentiating between small and large wind projects to
be drafted by the Public Service Commission.

Because small wind projects could have a cumulative
effect, the future bill draft may give the Public Service



Commission jurisdiction over small wind projects with an
expedited process. There is concern about small
projects and the time it would take for Public Service
Commission approval. One solution is for a small wind
farm merely to provide notice to the Public Service
Commission. The EmPower ND Commission did not
want to overregulate and that was the reason for waiting
to have the bill draft proposed with accompanying rules.

The committee was informed by the wind industry
that the industry wants development without negative
landowner impacts. As such, more oversight from the
Public Service Commission may be desirable so that the
6,000 megawatts of planned wind energy will need to be
developed in an orderly manner. If there is regulation at
the state level, there will be more consistency and less
of a personal adversarial tone that can arise if the
decision is local.

Committee discussion included that there is a fine
line between local control and the administrative ease of
state control in siting. Committee discussion included
that the Public Service Commission should find a
balance for the state. It was argued Public Service
Commission jurisdiction creates a comfort level for local
governments so local governments are not pressured
into making decisions. It was argued the Public Service
Commission should have more oversight. Committee
discussion included the wind industry in this state is
firmly present and mature, and the committee should
consider giving the Public Service Commission more
siting jurisdiction.

Lignite and Coal Conversion Facilities

The committee received testimony from the
EmPower ND Commission on lignite and coal
conversion facilities. The committee was informed that
lignite represents 29,000 jobs, of which 4,000 are direct
and 25,000 are indirect. The lignite industry provides
$100 million in tax revenue per year. The committee
was informed that the first power plant built in the last
20 years in the United States was recently built in this
state.

In particular, the committee received testimony on
lignite coal. The perfect energy is clean, has low water
consumption, does not compete with food production,
has low carbon dioxide emissions, is domestically
produced, is green, and most of all is low-cost. The
positive properties of lignite are its high reactivity and
low mining costs. The negatives are its low energy
value, high moisture, medium sulfur, and high ash. The
positives of utilizing lignite include the low fuel cost and
good collocation with carbon dioxide sinks. The
negatives include a higher capital cost, higher
environmental performance costs, high transportation
costs, and low carbon dioxide efficiency.

The committee was informed that the challenges to
the coal industry are the availability of technology, the
development of technology, and the affordability of
technology. As to emission control, the committee was
informed that the Energy and Environmental Research
Center (EERC) in Grand Forks has developed zero or
near zero emission technology for a coal-fired power
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plant. The extra capital costs for a coal-fired plant that
has zero emissions are approximately 40 percent.

The committee was informed that the EmPower ND
Commission supports reasonable federal air quality
standards and encourages Congress to support
preemption by the Environmental Protection Agency of
state and local regulation of carbon dioxide emissions.
In addition, the EmPower ND Commission supports the
long-term sequestration of carbon dioxide. The goal is
to keep the existing coal plants while building new clean
coal plants and creating new industries of coal to liquids
or gas. It was argued that Congress needs to establish
what needs to be done to build a coal-fired plant so that
new plants may be built with clean coal technology.

The committee received testimony on clean coal
technologies. Clean coal technologies include
conventional combustion, advanced combustion,
gasification, pyrolysis, coal to liquids, emission control,
near zero emissions, and water minimization. The
committee was informed that there is no planned coal
gasification in North America. Most existing and planned
gasification is in Africa and the Middle East. The
committee was informed that gasification is an answer to
getting energy made from coal out of this state, and the
greatest problem in building a gasification plant is the
permitting issues. The committee was informed that
coal to gas is still viable with the increased amounts and
lowered prices of natural gas.

The committee was informed that the United States
Army has announced its intent to build up to seven coal-
to-liquid facilities. The reason for the facilities is to
provide independence from foreign oil for military
purposes. The committee was informed that coal to
liquids is competitive with oil at $40 to $50 a barrel. It
could take 8 years to 10 years to build a facility and
considering the amount of time, the investment needed,
and reliance on high oil prices, this is a major
commercial risk. The committee was informed that all
energy types should have an even platform for
competition, and coal to liquids and emerging
technologies need to be incorporated into the state tax
code.

Biofuels

The committee received testimony from the
EmPower ND Commission on ethanol. The committee
was informed that 350 million gallons of ethanol are
produced at present, and the goal is 450 million gallons
by 2015. However, the federal cap for the amount of
ethanol that can be produced by corn is being reached
so ethanol will have to be made from biomass in the
future. Research is being conducted by the EERC and
North Dakota State University for the use of switchgrass
and wheat straw as feedstocks for ethanol. The
committee was informed that the Spiritwood facility will
use wheat straw, and the development of sugar beets as
a feedstock is in the early stages. If there is success
with cellulosic ethanol at Spiritwood, there will be more
efforts and opportunities.

The committee was informed that the major issue is
the transportation of feedstock to the ethanol plant and
ethanol from the plant. A 100-million-gallon ethanol



plant has 100 trucks deliver feedstock each day. Most
ethanol is moved by rail at present, and pipeline
infrastructure would provide for cheaper transportation of
ethanol than rail. The cost for an ethanol pipeline is no
different from a traditional oil and gas pipeline. In
addition, the committee was informed that there needs to
be improvements in the marketing, distribution, and use
of ethanol.

The committee received testimony from the
EmPower ND Commission on biodiesel. North Dakota is
a leader in feedstocks for biodiesel. Canola is used
because of its high oil content. Biodiesel is almost the
same as vegetable oil. The committee was informed
that biofuel of 20 percent or higher reduces greenhouse
gases, cancer-causing chemicals, and particulates and
aids lubricity. One of the problems with canola oil is
poor cold flow capabilities. The committee was informed
that research is being done to provide more oil and
create better cold flow capabilities from canola oil. The
committee was informed that there is a need for a
heated blender in North Dakota.

The committee was informed that the biodiesel
industry is suffering because of the nonextension of
federal programs. It was argued that there needs to be
longer federal incentives of at least five years. It was
argued that the state should consider a biodiesel
countercyclical production incentive like the one
provided for ethanol.

The committee was informed that the EERC has
developed technology using vegetable and algae oil to
produce petroleum-analogous fuels that are drop-in
compatible for the United States military. The United
States Air Force aims to require 50 percent of its
continental United States fuel from a nonpetroleum
source by 2016. The fuel was tested in a rocket launch
and provided excellent performance and is cleaner
burning than regular fuel.

The committee was informed that algae is a good
feedstock for biofuels because of greenhouse gas
reductions, algae does not compete with food or with
high-value agricultural land, and algae is a higher energy
density oil than other oils. A field of soybeans produces
48 gallons of oil per acre per year, a field of sunflowers
produces 102 gallons of oil per acre per year, and

microalgae can produce between 5,000 and
15,000 gallons of oil per acre per year.
Biomass
The committee received testimony from the
EmPower ND Commission on biomass. Biomass

feedstocks include agricultural residues, wood residues,
crop oils, municipal solid waste, and energy crops. The
availability and sustainability of biomass are largely
dependent on the commodity crop prices. The main
impediments to the use of biomass are the infrastructure
needed to produce, store, and transport the biomass.
These impediments make biomass not cost-competitive
with alternatives. Because the industry is in the infancy
stage, investment is not there to develop this
infrastructure. The committee was informed that
biomass is more competitive on a smaller scale without
much transportation costs.

133

The main uses of biomass are cellulosic-based
ethanol and cofiring biomass with coal. There has been
resurgence in the interest in cofiring biomass with coal,
and a new cap and trade or carbon tax may make
biomass cofiring a cheap and easy near-term solution.
In addition, many states have renewable portfolios for
electricity that require green energy and drive interest in
cofiring biomass. The Spiritwood facility is looking at a
20 million gallon per year cellulosic ethanol plant, and
the byproduct can be used as a fuel to be cofired with
lignite. The committee was informed that the cofiring with
coal will develop the market.

The committee was informed that there are many
dynamics in this industry, which is in its infancy.
Biomass is in competition with higher-returning crops
and needs to use residues and marginal lands to be
successful.  Over time, wheat has been genetically
altered to have a shorter stalk. If there were a biomass
industry, then longer stalks may be developed or
reintroduced. The committee was informed that soil
scientists have shown that 50 percent or less of crop
residue may be removed without fertilizer replacement.

Energy Efficiency
The committee received testimony from the
EmPower ND Commission on energy efficiency. The
committee was informed that more than $44 million in
federal stimulus dollars have been invested in North
Dakota to improve energy efficiency in homes.

Natural Gas Processing

The committee received testimony from the
EmPower ND Commission on natural gas processing.
The committee was informed that over $400 million has
been spent on new projects in the last two years.
Although there is a policy to reduce flaring, it was argued
that flaring needs to be allowed because of the miniscule
value of natural gas. The committee was informed that
all Williston Basin gas is coincident to the liquid
extraction. Based on British thermal units, natural gas
should be one-sixth the cost of oil. The price should be
$12 but is at under $3. The committee was informed
that the EERC has been working on a microturbine that
uses flared gas to make electricity. It was reported that
the mircoturbine is commercially viable, but long-term
demonstrations need to be done for the full life-cycle
cost.

Petroleum Marketing

The committee received testimony from the
EmPower ND Commission on petroleum marketing. The
committee was informed that there needs to be a
national policy for liability relief for petroleum marketers
for leaks, especially leaks caused by higher blends of
renewables. There is $4.5 million in the superfund in
North Dakota. However, the committee was informed
that the cost for fixing leaks is rising, and there needs to
be a review of the funding source.

Geothermal and Hydrogen
The committee received testimony from the
EmPower ND Commission regarding geothermal and



hydrogen. The testimony focused on the EERC as to
hydrogen technology. As to hydrogen, the committee
was informed that the current and pending contracts at
the EERC relate to:

Hydrogen from coal.

Hydrogen on demand.

Battlefield hydrogen (JP-8).

Biomass to hydrogen.

Integrated hydrogen and ethanol production.

Wind to hydrogen.

Hydrogen fuel cell-powered vehicles.

The committee was informed that technology
providing on-demand hydrogen without compression and
storage is moving toward commercial development.
There are two primary means to carry hydrogen in a car.
Hydrogen may be carried in a pressurized tank or in a
tank chemically bonded to other chemicals, and the
bonds are broken when needed. The difficulty with
tanks is that they are very heavy. However, chemical
bonding without compression does not need as heavy of
a tank.

The EERC is developing on-demand fueling stations
for hydrogen. The station would use the existing
distribution network. The equipment could be integrated
into an existing liquid fuel fueling station with minimal
impact.  The first commercial demonstration was
scheduled to be ready in 2010.

The committee was informed that the EmPower ND
Commission has investigated the industrial potential of
using abandoned oil wells as sources of geothermal
energy. The pressure and heat from the deep oil wells
can produce energy.

Workforce

The committee received testimony from the
EmPower ND Commission on workforce needs. The
committee was informed that the largest demand for
workforce in this state is in the oil and gas industry. In
this sector, the committee was informed that the Job
Service North Dakota website has 81 companies that
want over 800 workers. However, it is difficult to
measure the number of jobs in the oilfield. Some jobs
are not listed with Job Service North Dakota, and some
jobs listed with Job Service North Dakota are listed by
trucking companies and not under oilfield subject
headings.

The committee received testimony on workforce
training. Williston State College petroleum training has
trained over 4,000 people for the oil and gas industry.
The two-year institutions have quickly developed
programs to provide training for the energy industry--
Williston State College for oil and gas and Lake Region
State College for wind. The University of North Dakota
and Minot State University are working on four-year
degrees, but creating a four-year degree program takes
more time. The University of North Dakota is working on
an engineering program in geology, and Minot State
University is working on an energy economics degree.
The Department of Commerce and the North Dakota
Petroleum Council are studying the number of skills
needed by a workforce through a survey of
77 employers. The skill-set may be changing, and there
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may be a need for a higher skill-set and different
training.

Infrastructure

The committee received testimony from the Empower
ND Commission on housing infrastructure. The
testimony stressed planning for oil development,
including housing, highways, and city services. Because
of the enormity of planning needed, it was argued that
political subdivisions need help from the state in the form
of planning and infrastructure, not just money. The
Department of Commerce is cost-sharing planning with
oilfield communities. In addition, the key to good
planning is good information. The Department of
Commerce is conducting a number of studies to address
infrastructure needs.

Committee discussion included that some small
counties and cities are overwhelmed and do not have
resources for planning. In addition, it was argued that
there needs to be some emergency funding for
situations when there is no time for planning.

Because oil development will last for a long time and
employees want to bring their families to North Dakota,
the committee was informed that the first issue that
needs to be addressed for people to work in the oilfield
is housing. The challenge to recruiting people from
states where there is high unemployment is housing.

The market needs confidence before there will be an
investment in new housing. To have housing,
developers need certainty in order to build homes and
rental properties. The committee was informed that the
federal government has created volatility by not having
an energy policy.

The committee was informed that the Department of
Commerce is engaging some communities in a housing
study. There are housing studies with six communities
in the Bakken Formation. The studies engage the
communities on plans for infrastructure and involve the
real and perceived barriers of developers. Another study
is of employers to determine housing needs.

Part of the housing problem is the workers getting
credit as a result of the economic downturn. However,
some workers have credit issues and are good
candidates for the rental market. Until housing is built,
some workers are finding housing through recreational
vehicles, skid shacks, man camps, and tents. Recently,
there has been some apartment construction; however,
only a few homes are being constructed.

Committee discussion included that there was over
$20 million in debt because of overbuilding in Dickinson
and Williston with the last oil boom. Local people are
reluctant to invest because of the historical failure of
investing in an oil boom. Despite all of this, the
committee was informed that some developers are
starting to build housing.

BILL DRAFTS CONSIDERED
Removal of Sunset for Sales Tax Exemption for
Wind Facilities Bill Draft

The committee considered a bill draft to remove the
expiration date on the sales and use tax exemption for
production equipment and other property used for the



building, expanding, or upgrading of a wind facility. The
bill draft came from a legislative proposal made by the
EmPower ND Commission.

The committee received testimony in favor of the bill
draft. The committee was informed that every other
industry that has a sales and use tax exemption has a
permanent exemption. However, the present income tax
and property tax incentives for wind facility development
expire in 2015. The committee was informed that the
exemption is important to wind development because
the exemption provides certainty and confidence when
deciding to build in this state.

The committee was informed that there are sales tax
exemptions for many activities and generally all business
can receive a sales tax exemption with some exceptions.
It was argued that many well-publicized projects exist
because of the sales tax exemption.

As part of the review of the bill draft, the committee
received testimony on the three primary incentives for
wind--sales tax exemption, property tax reduction, and
income tax credit. The committee was informed that
income tax information for developers is confidential
because there are fewer than five users of the credit.
The estimated equipment cost for all wind farms was
$1.2 billion, which translates to $60 million in sales tax
exemptions. The majority of wind towers were installed
in 2008 and 2009.

Committee discussion included that in 2001, a wind
tower would pay approximately $7,000 in property tax in
Minnesota and $20,000 in North Dakota. The
Legislative Assembly balanced the states with the
reduction to 3 percent. This placed a tax of
approximately $6,000 per tower on the wind company.
This state was competitive with Minnesota and South
Dakota until those states changed their tax to be based
on the cost of generation. As a result, this state was at
twice the cost per tower. In reaction, the Legislative
Assembly reduced the tax from 3 percent to 1.5 percent
to make the tax competitive. It was argued that if the tax
had remained at 10 percent, there would be no tax
collected because wind farms would not have been built
in this state.

The committee was informed that there is a full sales
tax exemption in Minnesota and a partial sales tax
exemption in South Dakota. Committee discussion
included North Dakota appears to have a better tax
policy than Minnesota and South Dakota and at a
minimum are competitive.

Committee discussion included that the wind
incentives were intended to launch the industry. It was
argued that developers are standing in line to create
wind energy in this state and there does not need to be
incentives for wind energy. In addition, North Dakota
exports 70 percent of its energy and exports the
incentive with the energy.

The committee considered, but did not adopt, placing
a sunset on the sales tax exemption of 2017 instead of
making it permanent. A committee member commented
that a drop-dead date would be better because the
Legislative Assembly would then review the exemption
at a future date. Committee discussion included that
extending the sales tax exemption may be better than
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making it permanent because a permanent exemption is
more likely to provide an incentive for an industry that
may not need an incentive. However, it was argued to
the contrary that the reason for the bill draft is
consistency with other energy sectors and having the
exemption permanent is an issue of fairness.

Committee discussion included that a permanent
exemption brings certainty to the market because it
takes time to develop a wind facility, and 2017 may be
too short of a horizon for a large investment in a wind
facility. It was argued that the Legislative Assembly can
always revisit the issue, even if the exemption is made
permanent.

Oil and Gas Research Council Purposes
and Related Powers Bill Draft

The committee considered a bill draft to allow the Oll
and Gas Research Council to promote innovation in
safety, enhancement of environment, and an increase in
education concerning the distribution of petroleum
products and allowing the Industrial Commission, as
manager of the Oil and Gas Research Council, to
provide financial assistance for processes and activities
directly related to the refining industry and the petroleum
marketing industry.

The committee received testimony in favor of the bill
draft. The committee was informed that the bill draft
expanded the mission of the council to include
everything from the wellhead to the pump. In addition,
the changes in powers of the Industrial Commission
allowed refineries and petroleum marketers to apply for
funds. The committee was informed that the change
would allow for more renewable fuels marketing.

The committee was informed that the term
"enhancement of environment" could include the capture
of flare gas off the wellhead, which has been studied in

the past. In the future, there might be other items that
need to be addressed in response to federal
environmental regulation. Committee  discussion

included that research to enhance the environment is
good for the oil and gas industry.

Biodiesel Plant Production
Incentive Bill Draft

The committee considered a bill draft to create a
biodiesel plant production incentive. The language in
the bill draft was based on the language for ethanol
production incentives, before the countercyclical
program. However, the bill draft did not identify a
funding source. As such, the bill draft, if passed, would
not provide an incentive until funding was provided. The
incentive is for new production and expansion. The bill
draft contained a continuing appropriation because if
there was a funding source, funds would be collected
throughout the biennium, sent to a special fund, and are
paid out as needed. The bill draft came from a
legislative proposal made by the EmPower ND
Commission.

The committee received testimony in favor of the hill
draft. The EmPower ND Commission supported
production and consumer incentives for biodiesel. The
ethanol production incentive is now a countercyclical



program and is easier to administer because of one
feedstock--corn. However, biodiesel uses more than
one crop. Canola is tailormade for biodiesel, but
soybeans may be used to make biodiesel. The
committee was informed that potential funding sources
include registrations from farm vehicles or profits from
the Mill and Elevator. However, it was argued that the
funding source for the biodiesel plant production
incentive should not take away from the funding for the
ethanol production incentive.  The committee was
informed that the funding was left to be determined
because the EmPower ND Commission focused on
policy.

The committee was informed that the funding source
for the ethanol production incentive is up to 40 percent of
farm vehicle registrations, subject to a maximum of
$7.5 million. This generates approximately $3.9 million
per biennium. In addition, the incentive is funded by
one cent from the refund to farmers for fuel tax. This
generates approximately $100,000 per biennium. The
committee was informed that if there were not any
incentives paid from the fund, it would take
approximately four years for the ethanol production
incentive fund to reach the allowed $7.5 million
threshold. The present balance of the fund is around
$5,000.

The Archer Daniels Midland plant produces 85 million
gallons of biodiesel each year, and this is basically the
capacity of the state. The Archer Daniels Midland plant
has an incentive in the bill draft to increase capacity.
The committee was informed that the incentive for new
production was created with the reality that existing
production is already in place without the incentive. The
committee was informed that agriculture production is
available to support an increase in demand due to more
biodiesel plants.

The committee was informed there is a shortage of
diesel fuel, and incentivizing biodiesel would help this
shortage. It was argued the bill draft would lessen
dependence on foreign oil and make the United States
more self-sufficient. This would create less conflict with
other nations.

Committee  discussion  included  without a
countercyclical program, a subsidy is given to an
industry regardless of profit. A countercyclical program
turns off when the market works. Under a
countercyclical program, if the price for the commodity
goes down, then the plant can make money from the
market. It was argued government incentives should not
be open-ended, and the market has to come into play at
some time.

Committee discussion included ethanol incentives
worked well, and biodiesel is in the same place as
ethanol was 10 years ago. It was argued that the
Legislative Assembly needs to figure out how to develop
the biodiesel industry.

Committee discussion included hesitation to support
the bill draft because of the continuing appropriation. It
was argued that the continuing appropriation is
premature because there is no funding source.

Committee discussion included that incentives are
good for a developing industry but should not be a
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subsidy because the Legislative Assembly should not be
subsidizing somebody's competition.

Green Diesel Parity Bill Draft

The committee considered a legislative proposal that
would treat green diesel the same as biodiesel under the
law. The legislative proposal came from the EmPower
ND Commission. The commission used Virginia law as
a basis for the proposal.

Green diesel is made by the EERC and is the same
as diesel fuel and is drop-in compatible. Green diesel is
created through a Fischer-Tropsch process using high
heat and pressure to break down the oil and rebuild it
into a hydrocarbon chain. Green diesel is a hydrocarbon
chain, not an ester chain, and may be blended at any
temperature. Green diesel is derived from crambe, a
crop related to canola.

Committee discussion included that the language on
the green diesel legislative proposal placed restrictions
on the biofuels PACE program of having agricultural
producers hold at least 10 percent of the facility or have
residents of this state own at least 50 percent of the
facility. It was argued that this language should be
struck or there should be a clawback provision if there is
a later sale to a nonqualifying entity.

The committee considered, but did not recommend, a
bill draft to treat green diesel the same as biodiesel and
remove the ownership requirements of agricultural
producers or residents from the biofuels PACE
programs.

The committee considered a bill draft to treat green
diesel the same as biodiesel with a clawback provision
upon changing the ownership of a facility that received a
biofuels PACE grant. The clawback provision provided
that if the state provides an interest buydown to a
cooperative and the cooperative decides to sell within
five years, the state can take back the money provided
for the interest buydown. The committee was informed
that the biofuels PACE issue is tangential to treating
green and biodiesel the same and the change as to
biofuels PACE relates to all biofuels PACE grants, not
just biodiesel.

The Tesoro refinery is working with the EERC to
integrate a pilot program for the creation of green diesel
at the refinery. The committee was informed that Tesoro
would not use the biofuels PACE program or Ag PACE
program to manufacture green diesel. Tesoro would
have to change its ownership to qualify for biofuels
PACE, but would otherwise be eligible for Ag PACE.

Committee discussion included that some members
were uncertain as to the policy of approving a biodiesel
incentive program and then treating green diesel the
same as biodiesel.

Oil and Gas Impact Grant Fund Bill Draft

The committee received testimony on an EmPower
ND Commission legislative proposal to increase olil
impact grant funding and allow grants for long-term
planning and engineering studies associated with road
infrastructure, water, sewer, housing, local services, and
other needs. The legislative proposal would change the
administration of the funds by having the Board of



University and School Lands make the grants instead of
the director of the Energy Development Impact Office. A
specific amount for the increase was not included in the
proposal. The committee was informed that the
Department of Commerce has provided for a cost-share
program for planning, but a permanent funding source is
appropriate.

Committee discussion included support of the
proposal. The impacts are not just a question of money,
and all the construction that needs to be done takes
planning. It was argued that the legislative proposal
should have been considered last biennium.

In an effort to determine an amount of impact funding
needed, the committee received testimony on the
initiatives and progress relating to infrastructure issues,
including transportation, public safety, housing, water
needs, pipeline capacity, direct funding, and long-term
planning. The committee was informed that there will be
a good approximation of the impact of oil and gas
development by mid-November when the North Dakota
Association of Oil and Gas Producing Counties, the
Department of Commerce, and the Department of
Transportation have the results of a study by the Upper
Great Plains Transportation Institute on short-term,
intermediate-term, and long-term transportation needs.
The study should be able to identify key arteries for
drilling and for long-term use. The study involves
determining the current conditions, required planning,
cataloging needs and running forecasts, reviewing traffic
patterns, and assessing long-term uses. The study
should provide a forecast for 10 years to 20 years.

Because the formula money still goes to the county,
committee members argued that this fund would be for
additional upfront needs and it would be expected to go
down over time. The committee was informed that the
formula-based funding should take care of sustaining
impacts. The impact grants are for upfront impacts
when the county does not have the producing wells to
pay for the impact and for indirect impacts. Roads have
long-term and short-term impacts, and these impacts
need to be separated to determine an accurate impact
funding. The Upper Great Plains Transportation Institute
study will help determine the largest portion of the fund.

The committee considered a bill draft based on the
EmPower ND Commission legislative proposal that left
open the increase for the oil and gas impact grant fund.
The bill draft provided that the Energy Development
Impact Office director is appointed by the Land
Commissioner not the Board of University and School
Lands. The director will make recommendations to the
board for approving grants to political subdivisions. The
bill draft added planning as a reason for the grants.

Committee discussion included support for not
placing an amount of impact funding in the bill draft. It
was argued that an amount should be provided for the
increase in the oil and gas impact grant fund when the
number is known. It was argued that the committee
should not recommend a number because any number
that is placed in the bill draft would not be based on
good information. It was argued that the number placed
in the bill draft may skew information the Legislative
Assembly receives if the number is not correct. People
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may rely on the number placed in the bill draft. In
addition, it was argued that placing the number in the bill
draft without a reason for the number would subject the
committee to criticism. If the committee chose a number
before there is county involvement, the counties may
assume the Legislative Assembly is ignoring the
counties. Certain members wanted a number that could
be defended.

To the contrary, the committee discussion included
support for including an amount. It was argued that the
committee should plug in an amount because the
amount will be changed regardless of the amount during
the next legislative session.

Impact fund grants for the last few bienniums have
been 25 percent of request. Committee discussion
included that the committee should review previous
requests to determine the appropriate number for the bill
draft. Other discussion included that applications for
grants are wish lists as well as needs. As such, a review
would not produce an accurate number.

Committee members argued if more money is going
to be provided for impact grants, there needs to be more
than one person making the decision about the grants.
Committee discussion included support for the board
making the decision even though the director has done a
good job in the past making determinations as to grants.
Committee members suggested the inclusion of local
political subdivisions in the process of awarding grants
and that the Agriculture Commissioner should be part of
the process as well. The committee was informed that
other councils act as screening committees for the
Industrial Commission. Using this as a template, the
Land Commissioner could have a screening committee
with the Board of University and School Lands as the
final arbiter.

To the contrary, other members were cautious as to
having a committee do what one person has done in the
past. One suggestion was to have a one-person
screening committee with input from locals at the next
level. In addition, committee discussion included that
the preliminary determination should be made by people
with firsthand knowledge.

The committee considered, but did not adopt, an
amendment to the bill draft on impact funding to increase
the funding to $20 million. Committee discussion
included that $20 million was not enough money. Some
members thought the number should be at least
$75 million. It was argued that members of the
committee should support a separate bill draft on impact
funding during the legislative session. However, it was
argued that placing a number in the bill draft keeps the
issue in front of the Legislative Assembly. As such, the
committee should keep the number in the bill draft
because it shows support of increasing the cap, and any
amount higher than $20 million is acceptable. Other
members thought the amount should be determined
after testimony and discussion on what is the
appropriate number. However, to determine what the
appropriate number should be, the committee needed
information from the counties which was not available
until November 2010.



Committee discussion included that the fund may be
$100 million next biennium and be reduced near
$8 million over time. Committee discussion included that
the oil and gas impact grant fund was raised from
$6 million to $8 million last legislative session. The
Governor proposed $20 million last session. It was
argued that the impact funding cap is an arbitrary
number, and one solution would be to remove the cap.
In addition, changing the percentage that goes into the
impact fund without a cap may be a solution. Committee
discussion included that the percentage is meaningless
because the cap is hit in two months.

The committee amended the bill draft to remove the
section on impact funding. Committee discussion
included that the reason for the amendment was to deal
with only the policy issues. This way the money issues
would be a separate bill draft when there is better
information.

Energy Conservation and Efficiency Standards
for Public Buildings Bill Draft

The committee considered, but does not recommend,
a bill draft that would have required the Department o
Commerce Division of Community Services to adopt
construction standards that are consistent with the silver
building rating of the leadership in energy and
environmental design (LEED) rating system. The
standards would have applied to new public buildings in
excess of $2 million and to modifications in excess of
$500,000. The bill draft provided for an exemption if a
written analysis is provided that proves the cost of
compliance significantly outweighs the benefits.

The bill draft was based on legislation from other
states, and many other states have a similar system.
The lower level of the silver rating was chosen because
it was a lesser standard as compared to other states.
Committee discussion included that there needs to be
something in the law for efficiency in public buildings.

Committee discussion included that the standards will
create expense, and the committee should know the
actual standards before voting on the bill draft. The
committee received testimony on the LEED system. The
LEED system is a point-based system. The committee
was informed that the silver standard was recently
updated and increased from 33 points to 38 points
needed to 50 points to 59 points needed. The
committee was informed that the silver certification
includes sustainable sites, water efficiency, energy
performance, material selection, indoor environmental
quality, and innovation in design. These requirements
make it mandatory to incorporate construction activity
pollution prevention; storage and collection for
recyclables; and a sustainable purchasing policy, for
example, the use of green building cleaners.

The committee received testimony in opposition to
the bill draft. It was argued that the exemption provision
needed to be defined better. It was argued that other
standards were more appropriate for efficiency.

The committee was informed that there are different
opinions as to which standard to use when building. The
committee was informed that the United States Green
Building Council is the leader in sustainable buildings,
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but there is competition. Other standards include Green
Globes, Energy Star, Green Star, American Society of
Heating, Refrigerating and Air-Conditioning Engineers,
and the International Green Building Code. However,
the American Society of Heating, Refrigerating and Air-
Conditioning Engineers is referenced in the LEED
standards and is complementary not competing.

The committee was informed that a building may be
energy-efficient without being a LEED building. The
committee was informed that the Energy Star standard
primarily relates to energy use. An Energy Star building
is 75 percent more efficient than a building of a similar
type.

The committee was informed that the State Building
Code will include portions of the International Energy
Conservation Code by January 2011. The Energy
Conservation Code is for residential and commercial
buildings. The committee was informed that the
building industry has a lot of work learning the new
changes.

The committee was informed that one contentious
area of the Energy Conservation Code is the
requirement of basement insulation. Committee
discussion included that insulating a basement may be
unwise because some people do not wire a basement
and would need to deal with the insulation when finishing
the basement at a date later than building the home.

Committee discussion included that there were more
concerns with the bill draft because it placed a
nongovernmental agency in charge of setting a changing
standard in the North Dakota Century Code. This raised
the issue of what happens if the standard changes.

Committee discussion included that the bill draft last
session received a lot of questions relating to
modifications, which made the bill draft more complex. It
was suggested that modifications be removed from the
bill draft or the dollar threshold on modifications be
raised. The committee amended the bill draft to address
only new building construction and not the modification
of an existing structure.

The committee received testimony in favor of LEED
standards because energy efficiency is the cheapest
energy and is good for customers. The committee was
informed that the additional cost for a LEED-certified
building is approximately 1 percent to 10 percent. The
certification process costs less than 1 percent, and the
payback is in five years to seven years. The most
expensive portion of the building is a geothermal heating
and cooling system. Because it is difficult to extract
what would have been done without using the LEED-
certified system, it is difficult to determine the additional
cost of being LEED-certified. In addition, the building
owner generally chooses points that are easily obtained.

The committee was informed that the third-party
certification system helps push the sustainability issue
when building. It was argued that if there is not a third-
party certification system, people start sacrificing
sustainability for cost.

The committee was informed that the standards have
changed three times during the construction of a building
in Bismarck. The certification gets tougher over time
because expectations are increased over time.



However, some standards have been lessened. There
are changes approximately every three years, which is
comparable to the State Building Code. However, a
building does not lose its LEED certification if the
standards change after the process has begun. In
addition, the LEED standards vary across the United
States. There are regional priority credits that focus on
regional issues.

The committee received testimony in favor of the bill
draft. The committee was informed that 34 states have
used the LEED standard. However, the United States
Green Building Council recommended the bill draft be
amended to be modeled after South Dakota's law.

Recommendations

The committee recommends Senate Bill No. 2030 to
create a biodiesel plant production incentive.

The committee recommends Senate Bill No. 2031 to
remove the sunset on the sales tax exemption for wind
facilities.

The committee recommends Senate Bill No. 2032 to
allow the Oil and Gas Research Council to promote
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innovation in safety, enhancement of environment, and
an increase in education concerning the distribution of
petroleum products and allowing the Industrial
Commission, as manager of the Oil and Gas Research
Council, to provide financial assistance for processes
and activities directly related to the refining industry and
the petroleum marketing industry.

The committee recommends Senate Bill No. 2033 to
allow oil and gas impact fund grants for long-term
planning and engineering studies associated with road
infrastructure, water, sewer, housing, local services, and
other needs. The bill changes the administration of the
funds by having the Board of University and School
Lands make the grants instead of the director of the
Energy Development Impact Office.

The committee recommends Senate Bill No. 2034 to
treat green diesel the same as biodiesel with a clawback
provision for the biofuels PACE grant upon a change in
ownership within five years of the grant that negates the
agricultural producer or resident ownership
requirements.



GOVERNMENT SERVICES COMMITTEE

The Government Services Committee was assigned
the following responsibilities:

Study the classified state employee compensation
system, including a review of the development and
determination of pay grades and classifications
pursuant to Section 7 of Senate Bill No. 2001
(2009).

Study the salaries of state elected officials, including
a comparison of salaries, the number of full-time
equivalent (FTE) and temporary employees
supervised by the elected official, and the
complexity of each elected official's responsibilities.
The study is also to include a comparison to similar
positions in other states pursuant to Section 4 of
House Bill No. 1005 (2009).

Study the utilization of all facilities on the State
Capitol grounds, including an evaluation of facility
needs by state agencies and a review of the Capitol
complex master plan pursuant to Section1 of
House Bill No. 1403 (2009).

Receive a report from the Office of Management
and Budget (OMB) regarding the location,
expenses, and square footage requirements of all
facilities occupied by each state agency, including
recommendations for relocation of any entity to
achieve improvements in service to the public along
with optimal efficiencies in usage of space and cost
and recommendations within the master plan for
construction of buildings on the Capitol grounds
pursuant to Section 1 of Senate Bill No.2425
(2009).

Approve any agreements between a North Dakota
state entity and the state of South Dakota to form a
bistate authority pursuant to North Dakota Century
Code Section 54-40-01.

Receive reports from the Department of Veterans'
Affairs by December 1, 2009, July 1, 2010, and
December 1, 2010, regarding the number of county
veterans' service officers accredited in accordance
with Section 37-14-18, the agency or organization
through which each officer has been accredited, and
an accountability report regarding the use of funds
appropriated to the Department of Veterans' Affairs
for the purpose of arranging for accreditation training
for all county veterans' service officers pursuant to
Section 4 of House Bill No. 1057 (2009).

Receive reports from the board of county
commissioners for each county by December 1,
2010, regarding the status of the county's
compliance with Section 37-14-18 relating to
accreditation of county veterans' service officers
through the National Association of County
Veterans Service Officers pursuant to Section 4 of
House Bill No. 1057 (2009).

Committee members were Representatives Ken
Svedjan (Chairman), Larry Bellew, Randy Boehning,
Kari L. Conrad, Glen Froseth, Bette B. Grande, Karen
Karls, Ralph Metcalf, Michael R. Nathe, Louise Potter,
David S. Rust, Blair Thoreson, Dave Weiler, and Alon C.
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Wieland and Senators Dick Dever, Robert M. Horne,
Elroy N. Lindaas, Richard Marcellais, and Carolyn Nelson.

The committee submitted this report to the Legislative
Management at the biennial meeting of the Legislative
Management in November 2010. The Legislative
Management accepted the report for submission to the
62" Legislative Assembly.

CLASSIFIED STATE EMPLOYEE

COMPENSATION SYSTEM STUDY
The Government Services Committee was assigned
the responsibility to study the classified state employee
compensation system pursuant to Section 7 of Senate Bill
No. 2001 (2009).

Classified State Employee
Compensation System
Background
Pursuant to Section 54-44.3-01, the purpose of Human
Resource Management Services, OMB, is to establish a
unified system of human resource management and to
govern the position classification and pay administration.
Pursuant to Section 54-44.3-01.1, it is the state's policy to
establish equitable, nondiscriminatory compensation
relationships among all positions and classes.

Class Evaluation System

The North Dakota class evaluation system was
developed in 1982. Human Resource Management
Services, as part of the class evaluation system, quantifies
the factors used for valuing a job in the classification
system. The factors evaluated include the knowledge and
skills required for the job, the complexity, the accountability
of the position, and the working condition hazards. Each
component is analyzed and awarded a point range. The
committee learned the points are totaled and placed in a
point-to-grade conversion chart to determine the pay
grade. Appeals relating to position classifications can be
made to the State Personnel Board.

Human Resource Management Services conducts
market surveys to determine the appropriate pay for a
particular job. These surveys are updated periodically.
Prior to the 2003-05 biennium, North Dakota updated its
midpoint salaries biennially to 95 percent of the previous
year's market level. No changes were made in the
2003-05 biennium, and in the 2005-07 biennium the
midpoints were adjusted by 4 percent each year. In the
2007-09 biennium, the midpoints were adjusted to reflect
95 percent of market in 2007 and by 3 percent in 2008.
Market comparisons are made to Job Service North
Dakota labor market information for grades 1 through
10 and to a 10-state market sample, including the states of
Colorado, lowa, Kansas, Minnesota, Missouri, Montana,
Nebraska, Oklahoma, South Dakota, and Wyoming, for
grades 11 through 20. Pay ranges are based on the
salary range midpoints with the salary range minimum
being 25 percent less than the midpoint and the salary
range maximum being 25 percent more than the midpoint.

As of December 2009, state agencies employed
7,062 classified  employees. Human  Resource



Management Services presented a fact sheet to the
committee that indicated as of August 2008 the average
classified employee age was 46.4 years, the average
years of service of classified employees was 13.2, and
classified employees had an average annual salary of
$39,622. Section 54-44.3-20 provides that all positions
within the state are included in the classification system
except for the following positions:

1. Each official elected by popular vote and each
person appointed to fill vacancies in an elective
office, one principal assistant, and one private
secretary.

2. Members of boards and commissions required by
law.

3. Administrative heads of departments required by
law, other than the superintendent of North Dakota
Vision Services - School for the Blind, the
superintendent of the School for the Deaf, and the
state librarian.

4. Officers and employees of the legislative branch of
government.

5. Members of the judicial branch of government of
the state of North Dakota and their employees and
jurors.

6. Persons temporarily employed in a professional or
scientific capacity as consultants or to conduct a
temporary and special inquiry, investigation, or
examination for the legislative branch of
government or a department of the state
government.

7. Positions deemed to be inappropriate to the
classified service due to the special nature of the
position as determined by the division and
approved by the board.

8. Employees of the institutions of higher education
under the control of the State Board of Higher
Education.

9. Members and employees of occupational and
professional boards.

10. Officers and employees of the Mill and Elevator.

11. The director of the Committee on Employment of
People With Disabilities of the Department of
Human Services.

12. Positions referred to under law as serving at the
pleasure of or at the will of the appointing

13. Licensed teachers engaged in teaching at the
Youth Correctional Center, North Dakota Vision
Services - School for the Blind, and the School for
the Deaf.

14. Officers of Workforce Safety and Insurance.

15. Officers and employees of the Department of
Commerce.

16. Attorneys employed by the
Commissioner.

17. Engineers and geologists employed by the
director of mineral resources.

Insurance

Compensation Structure

The North Dakota salary range structure includes
20 pay grades with a range width of approximately
66 percent and approximately a 10 percent difference
between each grade. The ranges are recalculated
annually within legislative appropriations to maintain the
midpoints of all ranges within 5 percent of the average
market salary for the level of work.

The committee reviewed comparative paylines for
classified employee salaries and market salaries for pay
grades 1 through 10 and pay grades 11 through 20. Jobs
in grades 1 through 10 are generally entry-level positions
which are compared to Job Service North Dakota market
information. To develop the paylines, 169 benchmark jobs
are used. The committee was informed classified salaries
remain below market salaries for all grades, despite
midpoint salaries being set above market salaries for
grades 1 and 8 through 10. The committee learned
classified employee salaries are close to the midpoint for
grades 3 through 6 but remain below the midpoint for
grades 1 and 2 and 7 through 10.

The committee learned employees in pay
grades 11 through 20 generally search more widely for job
opportunities. Classified employee salaries in grades 15
through 20 are above the midpoint and above salaries for
comparable state positions in Montana, South Dakota, and
Wyoming. The committee learned, however, that North
Dakota classified employee salaries in grades 11 through
20 are lower than salaries for comparable positions in the
10-state survey and lower than comparable jobs listed
through Job Service North Dakota.

Salary Increase History
The committee reviewed a history of state employee

authority. salary increases and the cost of providing salary increases
for the 1997-99 through 2009-11 bienniums:
State Employee Salary Increases
Biennium Percentage Increase General Fund [ Special Funds Total
1997-99 3% on July 1, 1997 (includes 1.5% for merit) and 3% on July 1, 1998 (includes 1.5% for| $24,304,117 $12,520,861 | $36,824,978
merit)
1999-2001 [2% with a $35 per month minimum on July 1, 1999, and 2% with a $35 per month $17,681,836 $9,633,401 | $27,315,237
minimum on July 1, 2000
2001-03 3% with a $35 per month minimum on July 1, 2001, and 2% with a $35 per month| $27,043,178 $12,493,632 | $39,536,810
minimum on July 1, 2002
2003-05 Up to 1% on January 1, 2004, and up to 2% on January 1, 2005 (based on the elimination $0
of positions and savings from vacant positions)
2005-07 4% on July 1, 2005, and 4% on July 1, 2006 $19,778,486 $21,746,666 | $41,525,152
2007-09 4% with a $75 per month minimum on July 1, 2007, and 4% with a $75 per month| $23,372,817 $22,505,911 | $45,878,728
minimum on July 1, 2008 (salary increases were to be based on merit and equity and
were not to be given across the board)
2009-11 5% with a $100 per month minimum on July 1, 2009, and 5% with a $100 per month|  $36,821,006 $31,667,339| $68,488,345
minimum on July 1, 2010 (salary increases are to be based on merit and equity and are
not to be given across the board)




Equity Adjustments

The committee learned that in addition to general
salary increases, the Legislative Assembly has provided
funding for pay or market equity adjustments for state
employees. The funding has been appropriated either to

OMB to distribute to classified state employees in
various agencies or directly to selected agencies. The
following schedule provides information on the funding
appropriated by the Legislative Assembly for these
equity increases since the 1999-2001 biennium:

1999-2001 biennium
Equity adjustment - Classified employee salary pool

North Dakota University System salary pool

Merit increase - Department of Transportation engineers

Equity adjustment - Elected and appointed officials

Equity increase for Information Technology Department programmers and analysts
Equity increase for State Auditor's office

Public Employees Retirement System

Department of Public Instruction information technology staff

Agricultural Experiment Station/Extension Service, Upper Great Plains Transportation Institute, Northern
Crops Institute

Total 1999-2001

2001-03 biennium
Equity adjustment - Classified employee salary pool
Pay grade minimum adjustments - Classified employees
Equity adjustment - Elected and appointed officials
Equity adjustment - Supreme Court and district court judges
Equity adjustment - Department of Corrections and Rehabilitation
Equity adjustment - Department of Transportation

Total 2001-03

2003-05 biennium
Equity adjustment - Legislative Council
Equity adjustment - Public Employees Retirement System
Equity adjustment - Attorney General's office for assistant attorneys general
Equity adjustment - Department of Human Services Program and Policy Division
Equity adjustment - Department of Financial Institutions
Equity adjustment - Department of Corrections and Rehabilitation Juvenile Services Division

Total 2003-05

2005-07 biennium
Equity adjustment - Department of Corrections and Rehabilitation
Equity adjustment - Highway Patrol

Total 2005-07

2007-09 biennium
Equity adjustment - Classified employee salary pool

Equity adjustment - Office of Administrative Hearings administrative law judges
Equity adjustment - State Auditor's office

Equity adjustment - Legislative Council

Equity adjustment - Securities Department attorney position

Equity adjustment - Attorney General's office

Equity adjustment - Council on the Arts

Equity adjustment - Agriculture Commissioner's office

Equity adjustment - Highway Patrol troopers and sergeants

Equity and pay grade adjustment - Adjutant General (State Radio employees)
Additional salary increase - Upper Great Plains Transportation Institute
Additional salary increase - Agricultural research and extension agencies

Base salary adjustment - Governor's office increase of base salary of a policy analyst

Equity adjustment - Insurance Department for boiler inspectors, attorneys, chief financial examiner, and
directors of examining and licensing divisions

Equity adjustment - Retirement and Investment Office

Equity adjustment - Public Employees Retirement System

Classification adjustments - Department of Financial Institutions
Classification adjustments - Department of Corrections and Rehabilitation
Total 2007-09
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General Special

Fund Funds Total
$2,700,000( $2,700,000| $5,400,000
2,685,227 2,685,227
800,000 800,000
77,000 22,000 99,000
317,644 317,644
38,000 38,000
33,574 33,574
72,444 72,444
422,400 422,400
$5,995,071| $3,873,218| $9,868,289
$2,700,000( $2,300,000| $5,000,000
360,797 131,505 492,302
142,697 35,536 178,233
724,451 724,451
422,528 422,528
1,200,000 1,200,000
$4,350,473| $3,667,041| $8,017,514
$150,000 $150,000
$80,362 80,362
241,024 241,024
131,784 131,784
167,000 167,000
99,856 99,856
$249,856 $620,170 $870,026
$1,500,000 $1,500,000
166,258 $28,209 194,467
$1,666,258 $28,209| $1,694,467
$5,000,000( $5,000,000| $10,000,000
120,528 120,528
115,500 115,500
148,000 148,000
61,831 61,831
872,079 10,921 883,000
23,079 23,079
151,000 108,000 259,000
352,500 352,500
300,000 300,000
9,955 106,973 116,928
438,129 391,540 829,669
22,000 22,000
172,236 172,236
65,301 65,301
202,760 202,760
155,696 155,696
748,234 748,234
$8,242,307| $6,333,955| $14,576,262




2009-11 biennium

Equity adjustment - Classified and nonclassified employee salary pool

Salary adjustment - Deputy Treasurer

Salary adjustment - Attorney General (effective January 1, 2011)

Equity adjustments - Legislative Council

Recruitment and retention bonuses - Industrial Commission Department of Mineral Resources
(nonclassified employees)

Salary increase - Branch research centers (irrigation scientist position at the Williston Research Center)

Total 2009-11

General Special

Fund Funds Total
$9,000,000| $6,984,000| $15,984,000
10,000 10,000
10,100 10,100
50,000 50,000
185,000 185,000
65,000 65,000
$9,320,100( $6,984,000| $16,304,100

Fringe Benefits

The committee received information regarding fringe
benefits provided by North Dakota and 10 other states,
including Colorado, lowa, Kansas, Minnesota, Missouri,

Montana, Nebraska, Oklahoma, South Dakota, and
Wyoming. The following table provides information on

North Dakota and the other states

included in the

10-state survey relating to contributions for health
insurance, retirement, and the total value of all benefits:

Health Insurance Premium -
Family Coverage Retirement
Employer Employee Employer Employee Total Value of All
Contribution Contribution Contribution Contribution Benefits Per Hour"
North Dakota $826 $0 4.12% 4.00%?> $10.89
Colorado $869 $326 12.15% 8.00% $10.60
lowa $1,275 $225 6.65% 4.30% $13.72
Kansas $586 $330 7.57% 4.00%° $9.60
Minnesota $1,185 $130 4.75% 4.75% $12.53
Missouri $651 $283 12.75% 0.00% $12.20
Montana* $626 $204 6.90% 6.90% $9.74
Nebraska $1,624 $432 7.49% 4.80% $15.26
Oklahoma $752 $0 15.50% 3.50% $15.47
South Dakota* $481 $274 6.00% 6.00% $8.50
Wyoming® $1,099 $178 11.25% 0.00% $13.13

Total value of benefits includes values for vacation, sick leave, paid holidays, health insurance, dental insurance, life insurance, retirement, and
Social Security and is based on a standardized average salary and five years of service.

*The employee contribution is paid by the state.
*The employee contribution increases to 6 percent for employees becoming members after July 1, 2009.
“States included in the three-state survey.

State Agency Compensation Adjustment Systems
The committee received information regarding the
compensation systems of the following state agencies--
the Department of Career and Technical Education, the
Highway Patrol, Workforce Safety and Insurance, and

the judicial branch.

A summary of each agency's

compensation adjustment systems is provided below:

The Department of Career and Technical
Education follows a performance-based salary
compensation policy. Each year during an
employee's employment anniversary month, a
formal appraisal is conducted based on the past
12 months. The employee is rated in eight
categories on a scale of 0 to 5 with 5 being
exemplary. Based on the score, an employee is
awarded no share or one, two, or three shares.
For the 2009-11 biennium, each share is worth an
$18 per month salary increase. In addition, those
employees that score the highest on their
appraisals are eligible for up to a $1,000 annual
bonus.

The Highway Patrol utilizes a step system to
provide  employees salary  compensation
commensurate with performance. The step
system for patrol officers consists of pay steps
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each year through 10 years of employment with a
final increase in the 13" year of employment. The
step system allows an employee to be 7 percent
above the midrange salary at 13 vyears of
employment. Only 1 percent of Highway Patrol
employees reach the fourth quartile of the salary
pay range, which are generally nonsworn civilian
employees with 25 years to 35 years of service.
Troopers are paid overtime, which is not
considered part of their base salary when
calculating increases.

Workforce Safety and Insurance conducts annual
performance appraisals on all employees and
utilizes a performance rating system to determine
salary increases. Increases are based on a six-
tier sliding scale from O percent to 6 percent with
higher scores receiving larger increases. Most
Workforce Safety and Insurance employees were
not affected by the agency's transition from
nonclassified status to classified status in the
2009-11 biennium; however, 31 classifications out
of 237 classifications were in the process of being
reviewed.

Salaries within the judicial branch's compensation
system for the classified employees are based on




a salary system consisting of 51 job classifications
and 23 salary grades. Job classifications are
developed and assigned salary grades through a
formal evaluation process. The judicial branch
develops salary grade minimums and maximums
based on an examination of external market
influences to ensure the compensation system is
both externally competitive and internally
equitable. In addition to general salary increases
provided by the Legislative Assembly, the judicial
branch has used a step system since 1991 to
move employees through their assigned salary
range. Step increases are provided to employees
upon completion of the probationary period and
upon the employee's odd anniversary date in a
salary grade. Assuming acceptable performance,

an employee staying in the same salary grade
would move from the salary grade minimum to the
maximum after 19 years of employment. The step
system is designed to hire persons with limited
experience at the entry-level salary. Salary
increases are given as the employee gains
knowledge and experience. Internal equity is
maintained because new employees start at the
lowest step.

Other Organizations' Compensation Systems

The committee received information from Cass
County and Basin Electric Power Cooperative relating to
their compensation systems. A summary of each
organization's compensation system operations is
provided below:

Number of
employees

Cass County

Basin Electric Power Cooperative

400+

A total of 2,016 employees with 1,623 employees in North Dakota,
50 percent of the employees are represented by a union.

As part of the budget development cycle, the

The budget for salary increases is based on a percentage of the current

process county annually sets the structure for the pay|salary, and funding is allocated to each department. The department
administration plan based on the financial|supervisor determines the share of the allocated funding given to each
condition of the county. The county begins its|employee.
budget process in May and completes the . . .
process by October 1 of each year. Pay A c_omplalnt appeals process exists for nonunion employees and an
increases are effective the following January 1. a_rb|trat|on process for union employees who have complaints or salary
Funding for the pay increases are appropriated to disputes.
each department. Employee salaries are the first
priority considered during the county's budget
process. Remaining dollars are prioritized for
other county needs.

Pay The county personnel policy manual includes a

philosophy pay philosophy for wage and salary

administration.

Market survey

Every three years the county conducts a
comprehensive system review and a market study
to determine the base for the county salary scale.

The compensation system for nonunion employees was reviewed in
2001 with the assistance of several employee focus groups. A
consultant was hired to identify market salaries and review Basin
Electric Power Cooperative's salaries. The review determined
92 percent of the employees were being paid appropriately.

Pay increases

The county pay scale starts approximately
6 percent above market and matches market at
the upper end of the pay scale. The pay scale is
adjusted annually to reflect cost-of-living
adjustments unless the adjustment is negative.
The county does not give across-the-board pay
raises. Cost-of-living adjustments are provided to
all employees, and any additional pay increases
are based on performance.

Market surveys are done throughout the year and technical adjustments
may be made three times each year to ensure employees are included
in the right performance zone. Salary reviews are conducted annually
which include a review of the consumer price index, affordability, and a
comparison to bargaining agreements.

The compensation system includes 22 grades, with performance zones
within each pay grade. Zone 1 is for new employees, and salaries are
in a range slightly below market. Zone 2 is for employees who have
been in their position for more than one year, and salaries are in a
range near market. Zone 3 is for long-term employees, and salaries are
in a range near or above market. Performance zones are adjusted, if
necessary, after the annual salary review.

Benefits

The county requires its employees to pay a
formula-based portion of the health insurance
premium. Employees currently pay 12 percent of
the premium for a single policy, 17 percent for a
single policy with dependents, and 22 percent for
a family policy.

Health plan deductibles were increased from $500 to $750 effective
January 1, 2010. The $750 deductible is anticipated to decrease the
company's health care costs by 2.5 percent in 2010.

Basin Electric Power Cooperative has reduced benefits for new
employees. The board of directors approved a plan in 2005 to reduce
the retirement benefit factor from 2 percent to 1 percent for employees
hired on or after January 1, 2006. These same employees will receive
a 1 percent increase in the 401k match.
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Consultant Services and Methodology

The committee issued a request for proposal for the
purpose of obtaining consultant services to evaluate the
effectiveness of the classified state employee
compensation system and make recommendations for
improvements.

The Legislative Council received proposals from two
companies--Hay Group and Fox Lawson & Associates.
The committee selected and the Legislative Council
contracted with Hay Group for a fee of $100,000. Hay
Group began its work on the classified state employee
compensation system study in February 2010 and
concluded the study with the presentation of the final
report to the committee in October 2010.

The committee requested the consultant to evaluate
the following components relating to North Dakota's
classified employee compensation system:

1. Methods used to develop and determine position
classifications.

2. Methods used to set pay grade minimums,
maximums, and midpoints.

3. Appropriate market comparisons.

4. Methods to minimize salary inequities both within
an agency and within state government.

5. Methods of developing and sustaining a consistent
long-term salary increase administration policy for
state government, including the advisability of
using cost-of-living increases, across-the-board
increases, merit increases, equity increases, and
performance increases.

6. A budget and appropriation process for providing
funds to agencies to administer the state's salary
increase policy.

7. The appropriate use of funding available within
agency budgets from accumulated savings
resulting from vacant positions and employee
turnover.

8. Fringe benefits.

9. Recruitment and retention tools.

10. A state compensation philosophy statement.

Hay Group - Classified State Employee
Compensation System Study

Agency Interviews

Hay Group completed interviews regarding
components of the classified employee compensation
system with 14 state agencies and representatives of the
Governor's office. The purpose of the interviews was to
gain agencies' perspectives on several factors related to
the compensation practices and policies for classified
employees. The agencies selected for the interview
process were chosen to represent a sample of large,
medium, and small agencies and included the Department
of Transportation, Department of Human Services,
Department of Corrections and Rehabilitation, State
Department of Health, Information  Technology
Department, Workforce Safety and Insurance, Highway
Patrol, Tax Department, Attorney General's office,
Insurance Department, Veterans' Home, Parks and
Recreation Department, State Auditor's office, and State
Treasurer's office.

The interviews resulted in the following findings:

e The 10 areas to be reviewed as part of the
compensation study are valid areas of concern
needing review.

e The reclassification process is viewed as taking too
much time and may be too subjective.

e Human Resource Management Services has
established positive working relationships with
agencies.

e The benefits package is favorably perceived by
employees primarily due to health insurance
premium and retirement contributions being paid
entirely by the employer.

e Employees are concerned regarding the status of
employee benefits in the future.

e Market comparisons being made for certain
occupations may not be the most appropriate.

e Equity pools are being used by agencies as a key
mechanism to move employees through the pay
ranges; however, concern was expressed regarding
the guidelines being used for determining pay
equity increases for employees.

e The state does not have a
compensation philosophy statement.

e A review of classification and pay grade information
identified very few employees in the lower five and
upper five pay grades. There are instances where
an employee reports to another employee in the
same pay grade.

recognized

Study Findings

Areas to be addressed as directed by the committee
and Hay Group's major findings for each of the
10 components of the classified state employee
compensation system evaluation are listed below:

1 - Methods of Classification

Hay Group reviewed the overall classification process,
including the position information  questionnaire,
classification  specifications, leveling decisions, and
classification process. This review analyzed the extent to
which job documentation accurately describes job content,
the methods and processes by which position
classification decisions are made, and the extent to which
employees are appropriately classified. Regarding the
classification and reclassification processes, Hay Group
determined:

e The process includes potential steps that could be

modified or eliminated.

e The forms to collect job content information are
typical and consistent with sound practice but may
need improvement.

e Some methods to assess job content and make
classification or reclassification decisions are not
consistent with sound practice.

Hay Group noted some negative agency and employee
perceptions exist with the classification process. From
agency interviews, Hay Group concluded agency
representatives:

e Perceive the classification and reclassification

process as taking too much time and being too
rigid.



¢ Believe the ranking of classifications are, at times,
not appropriate.

Hay Group found that Human Resource Management
Services is following guidelines established for requests,
but the reconsideration process is an area for
improvement. Hay Group's analysis found that 87 percent
of requests are completed within 60 days, but 69 percent
of reconsiderations take over 121 days to complete.

Hay Group found that overall classification decisions
are appropriate; however, the practice of comparing
individual positions within a classification for internal
comparisons results in subjectivity and is not appropriate
for determining classification.

Hay Group reviewed information on the number of
employees per pay grade. Hay Group's analysis indicates:

e Of the 20 pay grades, only 14 are primarily in use.

e Some heavily populated job families tend to have
the majority of their positions within a cluster of four
to five grades.

e The more heavily populated grades consist of

entry to mid-level professional positions
(grades 10 to 12).
e Compression exists between entry level to

management pay grades.

2 - Methods to Establish Pay Grades

To analyze the methods used to set pay grade
minimums, maximums, and midpoints, Hay Group
reviewed the market target level, external market
comparisons, and salary structure.

Hay Group informed the committee that North Dakota's
market target is not consistent with best practices. Hay
Group explained the state has established an informal
policy to set salary ranges at 5 percent below the average
of the market; however, Hay Group found that the midpoint
for salaries ranges from 10 percent below to 3 percent
above market. Hay Group noted the best practice to
establish a market target is to balance internal pay
practices with external market competitiveness.

Hay Group analyzed external market comparisons.
Hay Group's analysis revealed different pay practices
among various job families, but the majority of the state's
current pay grade exceptions are consistent with market
practices. Hay Group findings indicate over
45 classifications are more than 15 percent less than the
Job Service North Dakota market, and 23 classifications
are more than 15 percent less than the central states
market comparison.

Hay Group informed the committee that because the
state of North Dakota hires employees among many
professions, it is difficult to have one salary structure that is
appropriate for all. Hay Group reported that having only
one salary structure, with only 14 grades of 20 grades
primarily being used, significantly limits the state's ability to
respond to salary market pressures.

3 - Appropriate Market Comparisons

Hay Group informed the committee that North Dakota's
current market definition comparing its salary levels in
grades 1 through 20 to the Job Service North Dakota labor
market information report and grades 11 through 20 to the
central states 10-state market is not appropriate. Hay
Group indicated the market definition should consider the
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markets from which agencies compete for employees and
those to which it loses employees. Hay Group noted that
the use of the Job Service North Dakota labor market
information report may result in salary comparisons that
are not relevant. The focus of the Job Service North
Dakota report is labor reporting, and it includes employers
that should not be part of the state's definition of its market.
Hay Group explained the 10-state market comparison may
also not be appropriate because that comparison is not
specifically narrowed to the markets from which agencies
compete for employees and those to which it loses
employees.

Hay Group found that some job families may require a
different market definition from the general pay positions.
Hay Group explained by recognizing the importance of
local market data for specific job families, the state may
more effectively compete for and retain employees.

4 - Salary Inequities

Hay Group reviewed salary equity issues, including the
state's current leveling method, job evaluation, and internal
equity to determine the:

e Extent to which there is an objective, fair, and
defensible means by which to measure and
differentiate job content.

e Extent to which pay is aligned internally as based
on the job evaluation methodology.

e Amount of horizontal and/or vertical dispersion from
an appropriate internal alignment of positions within
an agency or among agencies.

Hay Group found the current leveling method is a
strength of the state's classification process. This method
utilizes a point factor method to evaluate and level
classifications focusing on complexity, accountability,
knowledge, and skill.

Hay Group conducted a sample and quality review of
existing job evaluations consisting of 160 classifications
across the majority of grade levels and job families. Hay
Group concluded that several job evaluation concepts are
not clearly defined and, therefore, the application of such
concepts by job evaluators may be inappropriate. Over
33 percent of the 160 classifications evaluated had a
significant difference in weighting from the current Human
Resource Management Services evaluations. Hay Group
reported that inequities do exist in the current ranking of
positions.

Statewide internal equity was analyzed by Hay Group
comparing employee pay based on a comparison of job
content. Hay Group concluded that, overall, internal equity
iS positive--as job contribution increases, so does pay.
Items noted as inequities by Hay Group include the:

¢ Wide range of pay for classifications of similar types
of jobs.

o Pay for approximately 5 percent of total classified
employees is below the current salary range
minimums.

e Overall compa-ratio is 93 percent, indicating overall
salaries are 7 percent below the midpoint, which is
set by the state at 5 percent below market.

Therefore, state  employee salaries are
approximately 12 percent below current market
comparisons.



Hay Group also reviewed internal equity by job family
and agency. Regarding internal equity by job family, Hay
Group determined that although the state has one salary
structure for all classifications, actual pay analysis reveals
that the state does recognize pay differences for some job
families. There is a wide range of pay within
approximately 50 percent of the job families for positions of
the same job type indicating potential job evaluation, grade
assignment, or pay administration issues. To determine
internal equity by agency, Hay Group compared the salary
spread of seven classifications across the state. Salary
spread within the examined classifications ranged from a
33 percent to 65 percent difference between the highest
and lowest salary. The classification with the greatest
difference of 65 percent was the administrative assistant
classification, ranging from $36,384 in the Department of
Agriculture to $22,020 in the State Library. Hay Group
noted the more common the classification among
agencies, the greater the range of pay.

5 - Salary Increase Administration Policy

Hay Group evaluated the state's methods of
developing and sustaining a consistent long-term salary
increase administration policy by reviewing the current
process and analyzing salary funding and salary
adjustment mechanisms. Hay Group commended the
state for having performance and equity as the two key
components of salary adjustments.

The legislatively approved general salary increase was
identified by Hay Group as the primary mechanism by
which employees move through the pay ranges, with a
focus on performance being the primary form of
distribution within the agency. The committee learned that
because the legislatively approved general salary increase
is the primary mechanism for adjusting salaries, the
determination, communication, and distribution of these
funds is critical to the success of the compensation
system.

Market equity salary adjustments were identified by
Hay Group as the second most common mechanism by
which employees move through the pay ranges. Hay
Group reported that these adjustments are not provided on
a consistent basis and, at times, the equity adjustments
may offset the general salary adjustment, which is based
on performance, negatively impacting the performance-
based system. Hay Group explained while addressing
equity is important, a significant emphasis on equity

adjustments may negatively affect a performance-based
compensation system.

6 - Budget and Appropriation Process

To assess the budget and appropriation process for
providing funds to agencies to administer the state's salary
increase policy, Hay Group reviewed the budget request,
appropriation, and budget administration process. Hay
Group reported that the budgeting process for salaries is
effective. Hay Group found that the current budgeting
process does not provide specific funding for accrued
annual leave and sick leave (10 percent) payouts to
resigning or retiring employees.

7 - Vacancy Savings

Hay Group reviewed the appropriate use of funding
available within agency budgets from accumulated savings
resulting from vacant positions and employee turnover.
Hay Group found the primary use by state agencies of
vacancy savings was for the purpose of paying
accumulated annual and 10 percent of sick leave balances
for employees who resign or retire. Hay Group found the
state limits the accrual of annual leave, but does not limit
sick leave accumulation. Hay Group found agencies may
also be using vacancy savings for:

e Operational costs relating

workers, and overtime.

e Recruitment, retention, and performance bonuses.

o Market equity adjustments.

Hay Group concluded that salary savings occurring in
the period between one employee leaving a position and
another employee filling that position are salary savings
that the agency should have the flexibility to use at its
discretion. Hay Group also noted that within some
agencies authorized FTE positions that have been vacant
for a number of years continue to be authorized and
funded.

8 - Fringe Benefits

Hay Group analyzed noncash benefits provided to
employees of the state to determine the level of
competitiveness compared to public sector organizations
(central states 10-state market) and general market
companies (650 general market organizations' information
provided by a separate Hay Group study). Hay Group
determined the following:

to travel, contract

Benefit Market
Area Comparison Key Findings
Total At market The market position of health care, retirement, and time off contribute to the state's overall benefit program's
benefits competitiveness.
Life Below market [The state's low flat dollar benefit of $1,300 is well below both market comparator groups. An employee-paid
supplemental offering does provide the employee with higher coverage, but does not enhance the value significantly.
Disability Below market |North Dakota provides a salary continuation short-term disability plan which provides benefits at full pay based on

market or central states.
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accumulation of sick leave days (12 days per year) with no maximum. This is consistent with other central states.

North Dakota provides long-term disability benefits through the state's retirement plan. The benefit provides 25 percent
of final average salary to disabled employees, subject to disability requirements.
provided through the retirement plan is less competitive and less common than separate long-term disability plans.
North Dakota's long-term disability benefit structure is not consistent with current market practice for either the general

The long-term disability benefit




Market
Comparison

Benefit
Area

Key Findings

Health care |At market

value of the health care program:

states.

Retirement |At market

plan.
Time off At market

Other

The state's payment of health insurance premiums combined with low out-of-pocket maximums offset other plan design
features to put the state's health care program at market. The following factors were found to slightly decrease the

o North Dakota's family deductible of $1,200 is higher when compared to 57 percent of the general market and
71 percent of central states which have a family deductible of $900 or less.

o Sixty-five percent of the general market and 50 percent of central states pay 90 percent or 100 percent for inpatient
hospital, surgical, and outpatient charges, while North Dakota pays 80 percent.

* Dental coverage is 100 percent employee-paid. Only 10 percent of the general market and 20 percent of central
states are fully employee-paid. Most share the cost--71 percent of the general market and 60 percent of central

North Dakota offers a final average pay defined benefit pension plan to employees. The plan benefit is 2 percent of pay
per year of service and requires employees to contribute 4 percent.

North Dakota offers a 457 defined contribution

The number of paid holidays and vacation schedule is at market for both central states and the general market.
Below market |North Dakota provides health care and dependent care spending accounts to its employees.
however, provide tuition reimbursement or commuting assistance to employees. Due to the low level of employer-paid
benefits in this category, North Dakota is below market in comparison to the general market and central states.

The state does not,

9 - Recruitment and Retention Tools

Hay Group identified the availability of recruitment and
retention bonuses as a positive aspect to the state's
compensation program. Recruitment and retention
bonuses are tools that may be used to attract, hire, and
retain talented employees. Hay Group noted the
effectiveness of these tools may be limited by the
availability of agency funds. Hay Group provided the
following analysis of recruitment and retention bonus
payments made during fiscal years 2008 and 2009:

Bonus Recruitment Retention
Fiscal Year Fiscal Year
2008 2009 2008 2009
Number of employees 270 180 170 132
High $6,500 $4,188( $22,299| $19,686
Low $50 $100 $50 $1,200
Most common amount $250 $250| $250 and $2,000
$1,200

Hay Group reviewed a sample of evaluation forms
from nine state agencies to assess the performance
methods being utilized to award retention bonuses based
on performance. Overall, Hay Group concluded that the
methods used by most of the sample agencies were
above average compared to methods used by other
states. Hay Group noted that the methods being used
focus on the key job duties required for the upcoming year
and behavioral-related competencies that are important

for successful performance. Hay Group findings indicate
that agencies may be limited in their ability to recognize
and reward performance through retention bonuses due
to limited funding. Hay Group explained that because the
administration  of retention bonuses based on
performance is not centralized, it may be necessary for
Human Resource Management Services to provide
guidelines.

10 - State Compensation Philosophy Statement

Hay Group reviewed current compensation philosophy
documentation to determine if a compensation philosophy
exists and, if so, the extent to which it includes component
statements typically found in a compensation philosophy.
Hay Group found that within Title 54, the roles and
responsibiliies of Human Resource Management
Services and the State Employee Compensation
Commission are established and a statement is provided
about compensation relationships. However, Hay Group
reported that North Dakota does not have a specific
section that states its compensation philosophy.

Consultant Recommendations
Hay Group's recommendations relating to the
classified state employee compensation system study are
identified as "must do," "should do," and "nice to do" as
follows:

Work to Be Done

Qutcomes Priority

=

Methods used to
develop and
determine
classifications

Simplify the overall classification and reclassification
process, including how decisions are made, defining a
group responsible for decisionmaking, accountability,
and responsibility of the State Personnel Board. This
may be done through the creation of a classification and
reclassification committee that includes Human
Resource Management Services staff and agency
representatives comprised of both human resources and
non-human resources staff.

Simplification of the overall classification and
reclassification process should result in quicker
classification and reclassification decisions, increased
fairness, a less complicated process, and an enhanced
partnership between agencies and Human Resource
Management Services. The process simplification
should also strengthen the link between classification
and reclassification decisions and job evaluation
methodology. The simplified process should not result in
subjective whole job comparisons.

Should do

Revise the classification and reclassification forms to be
more customized depending on the type of review
request

Revision will result in forms that collect more information
required for a decision and that allow for more input from
the employee rather than the supervisor.

Should do

Revise classification specifications to ensure duties and
responsibilities increase in complexity within a
classification series and that minimum qualifications are
appropriate. The class evaluation section of
classification specifications should be removed.

Classification specification revision should provide greater
clarity of the duties and responsibilities performed at the
first level within a series, provide a stronger link between
minimum  qualifications and actual responsibilities
performed, and prevent employees or agency authorities
from misinterpreting or using the class evaluation section
to influence a reclassification decision.

Should do
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Work to Be Done Qutcomes Priority
Provide communication and education on the new|Communication and education should invoke a positive | Should do
process to affected employees perception of the process to ensure changes are
perceived as sound and fair.

2| Methods used to Grade structure redesign and grade reassignment of|Grade structure redesign and grade reassignment|Mustdo
set pay grade benchmark and nonbenchmark classifications should:
minimums, e Reduce compression.
maximums, and * Create appropriate distance between levels of work.
midpoints « Establish grade structure in which all the grades are

3| Appropriate market available for use.
comparisons e Enhance internal equity by ensuring jobs that require

the same level of knowledge, complexity, and
accountability are in the same grade.
Customize the salary survey and market analyses for the | Determination of relevant labor markets should be based | Must do
determined relevant labor market. Discontinue or limit|on the state's definition of “relevant labor markets." An
use of the Job Service North Dakota statewide labor|appropriate relevant labor market customized salary
market survey. survey and market analysis should be used to establish
the foundation for pay strategies and increase the
number and quality of job matches to salary survey data.
Identify job family and occupational groups that require | Identifying job family and occupational groups that|Mustdo
different pay strategies from "general" pay classifications |require different pay strategies should instill a salary
structure that recognizes different pay markets for certain
job family and occupational groups versus using a "one
size fits all" salary structure and increase the state's
ability to identify and address internal equity issues.
Develop salary ranges for general pay structure and job|The development of customized pay structures should | Must do
family and occupational group structures enhance recruitment and retention efforts as well as
increase market competitiveness.
Decrease width of salary ranges and perform cost|A decrease in the width of salary ranges should enhance | Must do
analysis to implement changes recruitment efforts and enable competent employees to
reach market target within a reasonable timeframe.
Performing a cost analysis will provide detailed
information to be used in the budgeting process.
Perform statewide, agency, and job family and|This plan should enable Human Resource Management|Should do
occupational group internal equity analyses against the | Services staff to provide direct advice and guidance to
new pay strategies to develop a more detailed|agencies on methods to address implementation and
implementation plan internal equity issues.

4 |Methods to Provide job evaluation training for Human Resource|Job evaluation training provided by Hay Group will|Must do
minimize salary Management Services job evaluators and classification | authorize the use of the Hay Group chart-profile method
inequities both and reclassification committee members provided by |of job evaluation. Using the Hay Group chart-profile
within an agency Hay Group method should provide consistency and calibration of
and within state methodology and application in job evaluation.
government Evaluating, reviewing, and refining common job|Common job evaluations should result in a defined|Must do

classifications framework of classified positions which may be used as
an internal equity comparison for less common jobs.
Reviewing unique job classifications and developing a|The classification framework should ensure all|{Must do
classification framework classifications are appropriately evaluated and leveled to
ensure internal equity across the state, decrease the
number of classification requests, and be used in
classification and reclassification decisions to ensure
integrity of the system is maintained over time.
Identify “"catch all* classifications and assess|Broad classifications should represent a similar level of| Should do
appropriateness work performed. In assessing appropriateness, jobs
may be reclassified to ensure levels of complexity are
recognized in the classification system.
Identify jobs that are unique to an agency to determine if| This assessment of agency unique jobs should ensure | Should do
these jobs are a core part of the service the agency|core service jobs for an agency are appropriately
provides and to assess the appropriateness of a|classified and by doing so increase the agency's
statewide classification capability to recruit and retain key agency jobs.

5| Methods of Base salary adjustments on components of performance |Salary  adjustments based on components of |Must do
developing and and equity. Provide funding for salary adjustments|performance and equity provides the Legislative
sustaining a through one allocation rather than two separate|Assembly with the assurance that salary dollars
consistent long- allocations of funds to better link relativity to market and | appropriated are distributed in accordance with
term salary performance. The following principles may be applied: |established philosophy and fiscal parameters. This will
increase o For positions, which are below market target, both a |provide agencies the ability to administer pay in a way

administration
policy for state
government,
including cost-of-
living increases,
across-the-board
increases, merit
increases, equity
increases, and
performance
increases

market adjustment and a performance payment may
be made.

e For positions, which are above market target, a
performance payment may be made.

e For positions, which are high in their salary range,
the performance payment may be made with a mix
of base salary and lump sum payment.

that recognizes both equity and performance.
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Work to Be Done Qutcomes Priority
6| A budget and Communicate appropriated funds as a dollar amount | Communicating appropriated funds as a dollar amount|Must do
appropriation rather than a percentage rather than a percentage works to limit employee
process for expectation of receiving the appropriated percentage
providing funds to increase and assists agencies in administering
agencies to movement of pay based on components of performance
administer the and equity.
state's salary Provide funding for employee salary increases at the|Provide funding for employee salary increases at the | Should do
increase policy beginning of the budget and appropriation process beginning of the budget and appropriation process to
communicate the state's commitment to employees.
7| The appropriate Provide funding for accrued annual and sick leave Providing funding for accrued annual and sick leave will | Must do
use of funding address the state's commitment.
available within Define "vacant" positions. The definition should include | Defining a vacant position and related salary funding|Should do
agency budgets whether the period between one employee leaving a|allows agencies to be accountable for managing their
from accumulated | position and another employee filling that position is|resources.
savings resulting vacancy savings that the agency has the authority to
from vacant use.
positions and
employee turnover
(focus is only on
salary savings
during the year)
8| Fringe benefits Increase the basic life insurance benefit from the current| The increase in basic life insurance benefit should|Must do
level of $1,300 to an employee's annual salary or a flat|provide a more competitive benefit that provides
dollar benefit of at least $25,000 adequate coverage for basic expenses.
Consider implementing a separate long-term disability | If the defined benefit plan is modified in the future, a|Should do
benefit outside the pension plan separate long-term disability benefit program will be
easier to administer and communicate to employees.
Consider introducing contributions toward the cost of|Rather than using plan design elements, such as|Should do
health insurance premiums copayments or deductibles, exclusively to increase
employee cost-share, a balanced approach of using plan
design and premium contributions provides more
flexibility to the state and is more consistent with market
practice.
9| Recruitment and Develop detailed guidelines and amounts for recruitment|Results of detailed recruitment and retention bonus |Should do
retention tools and retention bonuses guidelines and amounts include consistent application of
the use of recruitment and retention bonuses across
agencies.
Define the type of performance to be recognized and|Defining the type of performance to be recognized and | Should do
rewarded through a performance bonus. Type of|rewarded through a performance bonus ensures the
performance may include performance of core job|same type is being recognized and rewarded across the
responsibilities or achievement of specific goals or areas | state.
of desired discretionary effort.
Review the performance bonus maximum and consider|To create a performance-based culture, performance | Should do
performance amounts that are commensurate with the |goals must be aligned with the level of contribution a job
job level. Classifications with higher requirements for|provides to meet assigned objectives of the agency or
knowledge, complexity, and accountability may receive a|state and achievement rewarded according to the level
larger amount than those with lower requirements. of contribution. To support internal equity, jobs with
lower levels of contribution may receive different payout
than jobs with higher levels of contributions.
Continued Human Resource Management Services|Employee retention will increase. Should do
consultation with agencies on the utilization of
nonmonetary rewards for retention efforts to increase
retention
Develop a targeted retention program for those|This program increases retention and lowers costs |Nice to do
employees that have between three to five years of|associated with recruiting, hiring, and training new
service. employees.
10 | State compensation | Develop a compensation philosophy that serves as an|A compensation philosophy statement sets the|Mustdo

philosophy
statement

umbrella statement, linking compensation to the state's
mission, vision, values, and its human resources
objectives

The compensation philosophy statement should include:
o Definition of the market.
o Definition of compensation.
Definition of how pay ranges will be established.
Definition of how pay will move.
Definition of roles and accountabilities.
Definition of what will be stated in statute, policy,
procedure, etc.
Key leadership from the legislative and executive

branches should be involved in the development of the
compensation philosophy.

legislative intent for the state's compensation system and
program. Use of a compensation philosophy statement
increases consistency across the state, as all
compensation decisions will be made according to the
philosophy statement. A compensation philosophy
statement creates a more balanced approach to
compensation by ensuring budgeting and pay
administration decisions take into consideration both the
external market and internal equity and performance
factors. A compensation philosophy statement
establishes the appropriate  balance  between
centralization and decentralization of compensation plan
administration and provides a framework within which to
consider total reward. Within the compensation
philosophy statement, the roles and accountabilities of
the legislative and executive branches of government
are clearly stated.
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Final Report

The committee received and accepted Hay Group's
final report of the classified employee compensation
system study. The committee learned that Hay Group's
analysis concludes that the current classified employee
compensation plan is not broken and the
recommendations for enhancement can be done within
the current plan. The current plan has an appropriate mix
of centralized policy setting by Human Resource
Management Services and decentralized implementation
within the agencies. Hay Group's recommendations
primarily focus on creating internal equity and external
competitiveness  within  the classified employee
compensation plan. The report may be viewed on the
Internet at www.legis.nd.gov/docs/pdf/haygroupreport.pdf.

Compensation Philosophy Statement

Based on recommendations provided by Hay Group,
the committee developed a compensation philosophy
statement for the classified state employee compensation
system. In developing a compensation philosophy
statement, the committee reviewed information on other
states' compensation philosophy statements. Information
was reviewed from 12 states, including Colorado, Idaho,
lowa, Kansas, Minnesota, Missouri, Montana, Nebraska,
North Carolina, Oklahoma, South Dakota, and Wyoming.
The committee learned 6 of the 12 states have
incorporated their pay philosophies into statute--Colorado,
Idaho, Kansas, North Carolina, Oklahoma, and Wyoming.
Key components identified in other states' compensation
philosophy statements include a summary, categories of
employees for which the philosophy statement applies,
definitions of terms, goals of the compensation system,
compensation ideology, compensation methodology,
designation of responsibilities, and legislative intent.

The compensation philosophy statement was created
based on input from committee members; representatives
of Hay Group, Governor's office, OMB, Human Resource
Management Services, and the North Dakota Public
Employees Association; and from other interested
persons. The committee approved the following
compensation philosophy statement:

The compensation program for classified state

employees must be designed to recruit, retain,

and motivate a quality workforce for the purpose

of providing efficient and effective services to the

citizens of North Dakota. For purposes of this

section, "compensation” is defined as base salary
and related fringe benefits. The compensation
program must;

1. Provide a competitive employee compensation
package based on job content evaluation,
internal equity, and external competitiveness
balanced by the state's fiscal conditions.

Be based on principles of fairness and equity.
Include a consistent compensation policy
which allows for multiple pay structures to
address varying occupational specialties.

Set the external competitiveness target for
salary range midpoints at a competitive level
of relevant labor markets. For purposes of this
section, "relevant labor markets" is defined as
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the labor markets from which the state attracts
employees in similar positions and the labor
markets to which the state loses employees in
similar positions.

Include a process for providing compensation
adjustments that considers a combination of
factors, including achievement of performance
objectives or results, competency
determinations, recognition of changes in job
content, and acquisition and application of
advanced skills or knowledge.

Provide funding for compensation adjustments
based on the dollar amounts determined
necessary to provide competitive
compensation in accordance with the state's
compensation philosophy. Funding for
compensation adjustments may not be
provided as a statewide percentage increase
attributable to all employees nor as part of a
statewide pool of funds designated for
addressing equity issues.

Consider the needs of the state as an
employer and the tax effect on North Dakota
citizens.

The Office of Management and Budget shall develop
and consistently administer the compensation program for
classified state employees and ensure that state agencies
adhere to the components of the state's compensation
philosophy. The Office of Management and Budget shall
regularly conduct compensation comparisons to ensure
that the state's compensation levels are competitive with
relevant labor markets.

The Legislative Assembly recognizes the importance
of providing annual compensation adjustments to
employees based on performance and equity to maintain
the market competitiveness of the compensation system.
To provide funding for compensation adjustments in times
of difficult fiscal conditions, the Legislative Assembly may
consider increasing revenues or eliminating certain
functions or programs.

Implementation of Classified State
Employee Compensation Study
Recommendations

Hay Group Proposal

The committee considered options for implementing
Hay Group's recommendations. The committee learned
that unless the implementation process begins
immediately, many of the recommendations would not be
implemented until the 2013-15 biennium. The committee
considered options to allow implementation for the
2011-13 biennium.

As requested by the committee, Hay Group presented
a proposal for the cost of assisting the state in the initial
implementation of the recommendations relating to the
classified state employee compensation system study
prior to the end of the 2011 legislative session. The
proposal provided details on the implementation of each
Hay Group recommendation, including a summary of the
inital work to be done, expected outcomes, the
involvement of Hay Group and the state, the timing, and
the associated cost. The proposed timeline provides for



the initial implementation of the recommendations to be
completed by April 2011, based on the assumption the
work will begin by the end of November 2010. Hay Group
informed the committee that completing initial
implementation by April 2011 allows the 2011 Legislative
Assembly to receive and consider information on any
estimated funding necessary for the 2011-13 biennium
relating to full implementation. Based on the outcomes of
the initial implementation, the committee learned funding
for full implementation of the recommendations could be
provided as a lump sum or through funding phases. The
following chart summarizes Hay Group's proposed

schedule for  the initial implementation of
recommendations:
Involves
Recommendation Hay
Component Group | State Timing Fee
Compensation philosophy X X Immediate $0
statement
Methods to develop and X X' | February to 15,000
determine classifications March 2011
Methods to minimize salary X X2 | November | 64,000°
inequities within agency and 2010
state government to April 2011
Appropriate market X x* November | 105,000
comparisons and methods to 2010
set pay grade minimums, to April 2011
maximums, and midpoints
Fringe benefits 5 X 0
Recruitment and retention X X February to 5,000
tools April 2011
Methods of developing and X X February to 9,000
sustaining a consistent long- April 2011
term salary increase
administration policy
Budget and appropriation X 0
process
Use of funding from X February to 0
accumulated savings April 2011
resulting from vacant
positions and employee
turnover
Total estimated cost $198,000

'Hay Group estimates this component would include a few days of the
state's time to meet with Human Resource Management Services
and agency directors.

’Hay Group estimates this component would include 15 days of the
state's time over three months, if web-based job evaluation manager
software is utilized. Without the software, this component will require
more of the state's time.

*This cost estimate does not include the cost of job evaluation
manager software. Hay Group estimates the first-year cost to be
$54,000 and a subsequent software licensing fee of $27,000 each
year thereafter.

“Hay Group will develop and conduct the customized salary survey. A
relatively small amount of state time will be required to better
understand the market and to provide data.

*Hay Group did not include implementation assistance with fringe
benefits on the basis that Hay Group has sufficient benefits data in
existing databases. If fringe benefits implementation assistance were
to be requested by Hay Group, the associated cost would be $45,000.
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Committee Considerations to Implement
Hay Group's Recommendations

The committee considered sources of funding
available to contract with Hay Group to begin the initial
implementation process in November 2010. The funding
options included:

1. The Office of Management and Budget contract
with Hay Group using funds within the agency's
current budget authority or funding continued
from the 2007-09 biennium.

The Office of Management and Budget request
funding from the Emergency Commission's state
contingencies appropriation and, if approved,
proceed to contract with Hay Group.

The Legislative Council contract with Hay Group
using funds available for interim committee
consultant contracts.

The committee learned that the Governor's office,
OMB, and Human Resource Management Services
support the recommendations included in the employee
compensation study conducted by Hay Group and
proceeding with implementations; however, concern was
expressed regarding the potential difficulty in completing
the initial implementation prior to adjournment of the
2011 legislative session and the lack of available funding
to enter a contract with Hay Group for assistance with
implementation of the recommendations.

The committee considered an option of the
Legislative Council contracting with Hay Group to begin
the initial implementation process with a commitment
from OMB and Human Resource Management Services
to be involved in the project and to purchase the job
evaluation manager software for $54,000 to assist in the
implementation.

Committee Recommendations

The committee recommends the Legislative
Management chairman enter a contract with Hay Group
for up to $198,000 for the initial implementation of the
recommendations of the classified state employee
compensation system study, subject to OMB's
involvement in the project and the purchase by OMB of
the necessary job evaluation manager software.

The committee recommends the 62" Legislative
Assembly appoint a joint committee during the 2011
legislative session to receive reports from Hay Group
and OMB on the status of implementation of changes to
the classified state employee compensation system.

The committee recommends House Bill No. 1031
creating a new section to Chapter 54-44.3 to provide a
compensation philosophy statement providing directives
to OMB for the implementation of Hay Group's
recommendations, requiring OMB to provide status
reports on the implementation of the recommendations
to a joint committee during the 2011 legislative session
and to the Budget Section after the adjournment of the
2011 legislative session, and providing an emergency
clause to allow the initial implementation process to
occur by the end of the 2011 legislative session and,
therefore, the recommenda