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Chairman Ruby called the hearing to order on HB 1195. The prime sponsor was not there to
introduce the bill. Tom Balzer from the North Dakota Motor Carriers Association
introduced and explained it.

Tom Balzer: (There was no written testimony.) This bill levels the playing field with contracts
with motor carriers. We are seeing shippers pushing 100% of their liability off on motor
carriers regardless of fault.

The first page of the bill talkks about what a motor carrier contract is and who the
promisee is, which is the engaging shipper. The meat of the bill is on page two which says
anytime in a contract if there is a bit of language that says that the promisee from their own
negligence, active omissions, and intentional acts try to push liability off on the motor carrier,
that that section of the contract is void and unenforceable.

An example: A trailer from XYZ Company was on the road and was not properly
inspected by XYZ Company. The motor carrier picked up the trailer and had an accident 600
miles down the road when the axle fell off the trailer because it was not properly maintained.
Company XYZ had not done proper inspections and maintenence. The motor carrier was

being held liable, even though they had nothing to do with the accident.
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Tom Balzer: Another thing that we are seeing with transload facilities and other facilities like
that, these facilities are trying to say that if a motor carrier comes into their yard and there is an
accident, it is the fault of the motor carrier regardless of whose fault it is.

Another example would be in reference to a person who brokers loads. They don’t own
any trucks or trailers, all they do is find a shipper and a motor carrier and put them together.
To make their lives easier they are saying that all liability goes with the motor carrier, so they
don’t have to negotiate between the two.

Referring to part three, we are seeing contracts out there where someone is storing
something for an owner, it has not been properly sealed, and the product gets ruined. The

. owner is saying the storage facility is at fault, because the product was in their possession
when it spoiled.

We are not seeing a lot of incidents like these in North Dakota at this time, but we are
seeing the occurrence growing throughout the United States. As North Dakota companies are
engaging in these contracts and as the state's economy is growing, we are seeing these things
starting to pop up. Our intention with this bill is to take care of this before it becomes an issue,
and before we have any North Dakota carriers that are caught in this situation. We are asking
for a level playing field. If the motor carrier is found at fault, then it is their responsibility. If the
shipper is found at fault, then it is their responsibility. The shipper will not be able to take that
liability and always push it onto the carrier. We would like the contracts to be straight forward.
In the case of an accident the liability will be placed on the party who is to blame.

Representative Thorpe: Are other states having the same problems with this? Do they have

. laws in place?
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. Tom Balzer: There are some states that have this law in place. My colleagues and | are part
of a national effort to get these laws on the books in states, so everyone runs by the same set
of laws. There are a handful of states that have the laws now. We would like it to be a nation-
wide standard.

Representative Weiler: If we pass this law, who will determine who is at fault?

Tom Balzer: It will get resolved through the indemnity language in the contract. It will go
through the normal contract process if there is controversy.

Representative Gruchalla: The way that it is now, if a towing vehicle hooks onto a trailer,
does the towing vehicle assume the responsibility for the trailer to be licensed and to have the
equipment working?

. Tom Balzer: The owner of the trailer is responsible for the license of the trailer. They must
also do the inspection of the trailer. Most reputable motor carriers will also do their own set of
inspections to make sure that the vehicle is road worthy.

Representative Gruchalla: Are you saying that if a trailer, for example, causes an accident
because of the negligence of the owner of the trailer; you want the liability to go on the trailer
owner rather than on the carrier?
Tom Balzer: We would rely on an investigation of the incident to determine fault. This will
place the negligence where it belongs.
Representative Griffin: Are you aware of any case where a court has enforced one of these
indemnity clauses?
Tom Balzer: | do not know of any cases, but | can try to find out.
Representative Griffin: if you could find a couple of cases; | would appreciate it.

. Representative Weisz: When | was at MTA, we had an expert in contract law speak. He

gave an example of a carrier that had signed an indemnity agreement. The carrier was fueling



Page 4

House Transportation Committee
Bill/Resolution No. HB 1195
Hearing Date: 01/15/09

. at a transfer station, and the employee of the transfer station forgot to unhook the hose. This
caused an explosion which killed the driver and maybe others. The court held the carrier liable
for the accident because of the indemnity agreement that the carrier was forced to sign. Some
of the companies insist that if you want their business, you must sign the indemnity agreement
or you don't haul their product. | can’'t address how many states have already passed laws,
butthat _ (can't understand) have supported this type of agreement that provides
protection for the carriers.

Chairman Ruby: Some of these companies have the same indemnity clauses as the
railroad, it sounds like.
Representative Frantsvog: If a carrier picks up a trailer in North Dakota and goes through

. five states and then there is a problem outside of North Dakota, what state law applies? Is it
where the trailer was picked up or where ever the problem happens?

Tom Balzer: There is a section in each contract that stipulates what state law applies to that
contract. Carriers will want to make sure that the state of North Dakota contract law applies if
this legislation passes. in the contract it specifically states which state law applies.
Representative Weisz: If I'm doing business in a state (Example: SD) that doesn’t have this
law, could | still be forced to sign an indemnity agreement?

Tom Balzer: I'm sure that there will be carriers that want North Dakota law to prevail and
shippers that want SD law to prevail. Part of our job if this does pass would be to provide
education for them.

Representative Weisz: If you reside in the state of North Dakota you wouldn’t have that
option. This would be the law, so you could sign an indemnity agreement in North Dakota if

. this law passed, and it would transfer the liability. Is that correct?
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Tom Balzer: My understanding is that in contract law one of the two parties has to have
someone in that state to use that state law.

There was no further support for HB 1195.

There was no opposition to HB 1195.

The hearing was closed and decision was made to hold the bill.
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Discussion was continued on HB 1195. A handout was given entitied: Multistate Highway
Transportation Agreement.

Representative Griffin stated that he did hear hack about his request about court cases
relating to this bill. There were no new cases cited.

Chairman Ruby: This basically holds the motor carrier harmless for damages that are not his
fault. There were also issues when transporting from state to state.

Representative Weisz: The goal of this movement is to get all the states to pass this law, so
the carrier is protected regardless of which state he comes from.

Chairman Ruby: Is it possible that there could be a decrease in shippers that originate their
loads from North Dakota because of this law?

Representative Weisz: | can’'t imagine that a shipper would pult out of here because of this
law. More and more states are passing and will be passing this sort of legislation.
Representative Vigesaa moved a do pass on HB 1195.

Representative Gruchalla seconded the motion.

A roll call vote was taken. Yea 14 Nay 0 Absent 0

Representative Weisz will carry the bill.
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Representative Keiser: This is an important piece of legislation. This deals specifically with
motor carriers and indemnity clauses. What some businesses have done is to make the motor
carrier responsible for all of their claims. They have placed in their contracts an indemnification
clause making the motor carrier responsible for all liability associated with the claim. For
. example, a motor carrier brings one of their rigs into the facility and the facility loads the truck
and the truck leaves the area. The load then falls off and damages a car. The motor carrier will
be held responsible. What the motor carriers are asking for is relief from other people’s
actions. That's the intent of this bill.
Senator Potter: In that example isn’'t that the point of the contract, to make sure the motor
carrier makes sure that his load is safe?
Representative Keiser: That's a fine line. (He gives an example of a truck being over loaded
with fuel). Let's define liability properly. If there is a point which someone takes responsibility
and demands responsibility for loading the truck and subsequently damages occur. Then how
do you properly assign liability? It shouldn’t be there fault.

Senator Potter: The point is you could have some assumption of joint liability.
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Representative Keiser: That's what the courts will decide. They do that all the time. They
decide whether it's sixty or ninety. What they discovered is a strategy where they will allow you
to come on to their facility and pick up a load if you agree to sign the contract.

Senator Andrist: It's the first time I've learned that you can buy and sell liability. The courts
should decide who is at fault.

Representative Keiser: That's what we are saying it should go to the courts.

Senator Potter: The reason we need legislation is because you feel this is unfair?
Representative Keiser: That’s right.

Senator Wanzek: It says in a contract you cannot pass on your liability?

Representative Keiser: That's correct.

Tom Balzer, North Dakota Motor Carriers Association: Written testimony in favor of the bill.
Chairman Klein: Tom what we have here is model legislation and other states have passed
bills that are similar?

Tom: Yes, that is our pursuit to get a consistent law that governs contracts of indemnity in
each state.

Chairman Klein: And the Multi-State Highway Transportation Association supports this
legislation?

Tom: Yes.

Chairman Klein: In North Dakota do we have a number of companies doing this?

Tom: We are seeing a growing number of companies and facilities that are doing this.

Senator Potter; How effective is this? You go from point an in Minnesota, to point b in North

Dakota and the company is in Minnesota, does it work that way?
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. Tom: In contractual law the contractor dictates which state governs. So in that case
Minnesota law governs. That's why were making this effort around the nation to have this in all
the states.
Senator Behm: To me if we don't pass this law there will be many more law suits.
Tom: That’'s what we are finding out.
Chairman Klein: Isn't that the downside. When you can't get enough trucks in North Dakota
to haul and the truckers are coming in from other states that have already passed the law?
Tom: Yes, North Dakota is a consumer state and we bring in more than we ship out and that
could be a problem.
Senator Horne: If this goes through, each party would be responsible for its own action? How
would this process work with this legisiation?

. Tom: It would end up in court.

Senator Horne: If there is an accident in a loading area. And if each party can't decide they go
to court then?
Tom: In a lot of cases the two insurance companies will get together and decide. If they can’t
come to a specific agreement, then it will go to court. What we’re seeing is a lot of Insurance
companies want to avoid court, so their willing to settle things.
Senator Potter: The only reason that this is being looked at is because some feel the contract
is one sided. Now you guys, the motor carriers are able to have an association, with a high
price mouth piece such as yourself. Why can't you organize to negotiate the contracts that are
unfair?
Tom: The trucking industry is small in North Dakota. We have five thousand trucking

. companies in the state it may seem like a lot but eighty percent of them are under five truck

companies. So we are for all intensive purposes little. And the trucking industry is big enough
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. that they will shop around until they find someone who needs the work and will sign the
contract.
Mike Rud, ND Petroleum Marketers Association. Written testimony in favor of the bill.
Curtis Jabs, Basin Electric Power Cooperative and Dakota Gasification Company: Written
testimony in opposition of the bill.
Senator Andrist. You used the example of a hockey game. If the ceiling falls on him does he
sign away his right to collect?
Curtis: That's right, but by buying the ticket you assume responsibility for whatever happens at
the game.
Senator Andrist: And you think that's reasonable? For somebody to say they're not going to
be responsible for damage | think there is a statute to provide safe premises.
. Curtis: | think they would provide safe premises, but again just by buying a ticket and going to
the game you inherently take risk. { just pointed this out as an example.
Senator Potter: The only part of the indemnification that it says you can’t have, or it has no
coarse effect, is for the negligence or intentional acts or omissions of Basin or Dakota
Gasification. Isn’t that appropriate shouldn’t you be going through your own negligence?
Curtis: Intentional acts or omissions we don't have a problem with. Negligence is where we
negotiate based on whose going to take the responsibility. That's a financial tool and so if we
are embroiled in some type of third party suit then the motor carriers. (inaudible). That avoids
both sides having to go to court. If there’s ever a case where it is hundred percent someone’s
fault, it's probably after thousands of dollars have been spent. We can spend all these fees
going to court and that's what we are trying to avoid.

. Senator Potter: Using your example of Dakota Gasification and the elevator. It seems to me

your case is pretty strong, Dakota Gasification is not responsible therefore if this is pursued
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. you're going to get it back in the end. You'll get back your legal fees from whoever sues you.
Curtis: What we are trying to do is avoid that expenditure for Dakota Gasification. It's not are
liability, so we don’'t want to have to spend all that time and money defending Dakota
Gasification, so that's the reason for the indemnity.
Senator Behm: | know several truckers, what is this going to do to their insurance rates?
Curtis: Prices are going to go up, that's part of doing business. It is our position that you price
your product appropriately for your business, charge more.
John Frank, Director of Risk and Insurance for Basin Electric. One of the questions was
what wills this do to insurance? By not passing this law it won't do anything to the insurance
rates. Indemnity is allowed now, it's in effect now. The issues about the defense cost, we won't
get are defense cost back. The other point | was going to make was about negligence and

. whether you're liable, it is never clear cut. There are very few cases where one party is a

hundred percent negligent and the other party is zero percent. And what will happen if this law
goes into effect the insurance companies are going to protect their policy holder. They're not
going to pay out claims they are not liable or responsible for. The negligence is going to have
to be determined in court. So you can have a party for example, Basin Electric or any facility
could be found one percent liable because it happened at their facility,even if they did nothing
wrong or improper just because it was at their facility. What this does in advance, says okay
here is the party that is going to be responsible, so we don’t go to court and litigate this and the
trucker doesn’t have to sit in a court room for a month or two weeks who is going to be
responsible for that claim.

Chairman Klein: But it seems like you win- win on this because the trucker will have to prove

. that he wasn’t responsible. You've just shifted this entire responsibility to the trucker.
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. John: It hasn't been shifted, that agreement has been done up front. To avoid that court case
later on so you don't have to go to court later on to determine what percent they are negligent.
Chairman Klein: They know they are on the hook for the works.
John: Right they know who is responsible who indemnifies. Curtis said we indemnify people
and people indemnify us it's a common tool used in contracts. You probably won't see very
many contracts that don’t have indemnity clauses in them. it's commonly used every day. This
bill seems to single out just the motor carriers. Curtis gave some examples about all kinds of
different things that have those provisions in and for some reason this bill wants to single out
the motor carriers.
Chairman Klein: We heard Wyoming just passed this.
John: | guess we weren’t aware of it passing in Wyoming if we had been we wouldn’t have

. supported it there as well.

Senator Wanzek: | have some empathy for your position but | hear you both saying the same
thing. You don't want to be held responsible for the acts of the other party with an indemnity
clause and | hear them saying the same thing too. And 1 think how do we approach this in a
fair manner and | think the best argument we have is private contracts. | have a hard time
believing any one could pass off their responsibility in any contract. Maybe it's more of a legal
question.
John: Everyone does this by buying an auto insurance policy. An auto insurance policy is a
contract and in that contract the insurance company agrees to indemnify you for your
negligence. So if you go out and have an accident and you injure somebody and it's your fault,

your negligent, you have transferred that liability to the insurance company.

. Chairman Klein: John | paid for that though.
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. John: You're right, you did and the shifter pays for that as well in the rates they pay to the
trucker. So that is part of the negotiation we have a right to negotiate that in a contract. The
trucker charges a fee so that he can buy his insurance as well.
Chairman Klein: Generally when you get into an auto accident. Unless your car is parked and
no one else is to blame there going to find fault in both parties, they are going to have to share
in that. This isn't a free lunch. There is going to be liability placed on both car owners. You can
be sitting in the car waiting for your kids to come out and you get run into that. You share some
of that responsibility.
John: | agree with that, you do. The way that will be determined though, how much you share,
is through a law suit. This is a different situation in that this contract allows you up front to
negotiate how that is going to be settled at the end. So if two random cars crash in the street

. and there is a huge baodily injury claim that claim would be litigated in the courts. This bill the

way it is now, the indemnity clauses allows you to determine who is going to be indemnifying
who, up front. It avoids that court case.
Senator Horne: If this legislation and bill becomes law. Basin and other companies like
yourself wouldn't be able to negotiate contracts spelling out who is liable for what actions on
your property. That's how it would be if this passed then? Let's go back to the existing way.
You have an indemnification contract and it states, were not going to be held liable for anything
that happens on our property when truckers come in to load and unload. Is that what you
negotiate now when you negotiate these indemnification contracts?
John: it's not anything that happens on our facility it would be anything that happens as a
result of that trucker hauling that load for us. So if a trucker comes into our facility and
something happens on our facility, we wouldn’t have that trucker indemnify us for that. It would

be as a result of his operation in that contract that he has with us. Now some truckers we do
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. have this provision, some we don’t sometimes we haul specialized equipment and we don't
have a choice, there may not be other truckers standing in line to do it, and we may have to
indemnify them. But it's a negotiating tool we use it's not every contract is the same all
contracts are negotiated. So we may have indemnity provisions in our favor and we may have
indemnity provisions in favor of somebody else. But they do have that option to negotiate.
Senator Horne: Are you suggesting if this bill becomes law you Basin and other facilities like
yourself couldn’t negotiate these agreements they would all have to be settled by the courts,
pre-hauling, pre-contract agreements would all be settled by the courts?
John: That's correct.
Senator Behm: To me what this is trying to do is keep the lawyers out of these things. So you
don’t have to go to court to settle all these things. Am | right?

. John: This legislation? No | think it will do just the opposite. By allowing indemnity agreements
you make that agreement up front, if you disallow the indemnity provisions, than it's going to
be settled in courts.

Senator Wanzek: | think your providing some convincing testimony but how far do you carry
that. Let's say you have a motor carrier that comes in because of union contract and the nature
of filling that truck the companies not authorized {not audible). What if your company makes a
mistake and there is a loss of life do you see that as a situation where you indemnify yourself,
where there is clear and convincing evidence to the contrary?

John: | am not sure if it's something that is totally willful. | am not an attorney so | am not going
to give you a legal opinion. If it's something that is totally willful, | don't know if that provision

would apply. | think in most cases, it's a better thing to do this up front then have it all settled in

. the courts. As 1 said it's odd that just the motor carriers would want this provision and it's good
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. for them but it wouldn't be good for everybody. These are used in all walks of life in all
contracts in commerce and this bill just singles out motor carriers.
Chairman Kiein: Just give us another session or so.
John: If you pass this you may just have a big long line of people that want their name on
there.
Senator Horne: By retaining the law as it is and allowing the negotiating indemnification
contracts or agreements is Basin trying to escape responsibility for what happens for all the
accidents that happen on your property?
John: No, Sir.
Senator Horne: So what are you trying to do?
John: If there is a claim that results in a motor carrier shipping something out of our facility, it

. probably wouldn’t have happened had that motor carrier not been there conducting that
transaction. For example, let's say something happens on our facility today and a motor carrier
isn't there were not going to try to have that motor carrier indemnify us for anything that
happened on that facility. It's only going to be in result of that contract that we had signed and
those operations for us to fulfill that contract.
John Oison, BNSF: In opposition to the biil. These are probably being historic words that
BNSF supports the position of Basin Electric Cooperative: This is called the Uniform
Interchangeable Agreement Act. This is a nationally negotiated agreement among the motor
carriers, railroads and steamship lines. We've worked out a lot of provisions and | made one
copy, and | am sure this agreement provides throughout the United States for inter motor
traffic. Questions have kind of related to the liability issues and you’re rightly to be concerned

about things that happen on a facility with let's say the railroad. That too is covered in this

agreement and there is an indemnity agreement that's extensive but for anything that happens
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. on the premises of the facility operated by the railroad. And as | said these agreements have
been carefully carved out and poured over by attorneys by both all the sides in this particular
area of activity.
| hope you would recognize the impact that this could have. By these indemnities we're trying
to avoid going to court by allowing this law the way it is. It is very vital with the intermodal
operations that we have in this country.
Senator Andrist: | can accept the concept of partial indemnification but being able to sell off all
your responsibility isn't right. That should go to the courts.
John: | think Basin has told you that they enter into contracts both ways. They've worked
things out through contracts by predetermining accidents.
Chairman Klein: You're showing us this contract and we are hearing from the other side. How
do we know where we go with us?
John: | here from your question that you don’'t know either. Take a harder look at this.
Senator Potter; It seems to me that the kind of differences is the scale of the contract. In BNSF
case | don't imagine the railroad has hauled hazardous material at some time and completely
indemnified the shipper against a possibility of tanks breaking and spills. You don't do that do
you?
John: | don't know, | assume that the railroad has to litigate. There are all kinds of laws that
apply to hauling hazardous material. (Inaudible). Your principle doesn’t stop here with this bill
it will go throughout the whole legal system. What you're being asked to do here is carve out a
small area just by restricting contracts between motor carriers and distributors. And | don't
think that's right. | think you should look at the entire legal system. (Inaudible).

Senator Wanzek: You're an attorney and if this is clear and convincing evidence, | can’t

believe you can indemnify this off to someone else. If we allow this to continue and someone
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loses a life does this allow Basin to get off the hook? You can totally indemnify the
responsibility?

John: Even in your question you raise a lot of legal terms and issues. They should be left to
negotiations.

Senator Horne: Assuming that the railroad does the agreements how would an agreement
read?

John: This is the agreement on page six. It's the kind of language everyone signs. These are
all laid out.

Al Christianson, Great River Energy: This is carving out one part and where is this going to

stop. Do not pass this bill.

Chairman Klein: Closed the hearing.
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Chairman Klein: 1195. Senator Wanzek do you have some amendments?

This bill deals with motor carriers and indemnification and after the hearing the groups involved
began working on some sort of resolution. We can ask the motor carriers to make sure they're
on board with this too.

Senator Wanzek: Explains the amendment.

Tom: Adds to the concern of the railroad to the UIA agreement. They add to the indemnity
agreement saying that if it's on their property it is their fault and if it is their equipment it is their
fault. It also says the motor carriers have to inspect the load.

Senator Potter: What | heard you say, is you sign off on it after you inspect it.

Tom: My understanding if it is a piece that they inspect and sign off on it the motor carrier
takes responsibility for the load.

Senator Horne: You also talked about their property their fault.

Tom: The example | gave in my original testimony of a tank being loaded. In that case they
could not hold us liable. If it is on their property it's not our fault each would have to defend

themselves.
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Senator Wanzek: The amendment to the amendment is changing the word “as listed.” The
motor carrier has the responsibility, if they inspect the equipment to say they cannot pull the
trailer.

Tom: Yes, it's their responsibility to let them know they are not going to take the load.
Senator Andrist: Where the promise is not indemnified they don’t take total responsibility.
That's for the courts to decide.

Tom: We're just saying we don't have to defend them. We will defend ourselves.

Senator Potter: | heard your answer but | don’t see this in your amendment that it makes the
motor carriers responsible. It doesn’t say that the motor carrier is responsible.

Tom: That is what we got from the UIA agreement.

Senator Potter: It doesn't say it transfers the liability over to the motor carrier.

Tom: i believe that is in B.

Senator Potter: Okay.

Senator Wanzek: Moved to pass the amendment.

Senator Nodland: Seconded the motion.

Passed 7-0.

Senator Wanzek: Moved a do pass as amended.

Senator Andrist: Seconded the motion.

Passed 7-0.

Senator Wanzek to carry the bill.
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Page 1, line 10, replace "(1) The" with "the"

Page 1, line 12, replace "(2) Entrance" with "entrance”

Page 1, line 14, replace "(3) A" with "a"

Page 1, line 15, after the underscored period insert "The term does not include the uniform

intermodait interchange and facilities access agreement administered by the intermodal

association of North America or any other agreement providing for the interchange, use,
or possessicn of intermodal chassis, containers, or other intermodal equipment.”

Page 1, line 21, after the first underscored comma insert "any portion of"

Page 2, line 2, after "unenforceable” insert "to the extent that the loss or damage:

a. Occurs during the motor carrier's presence on the promisee's
premises and is caused by or results from the negligent or intentional
acts or omissions of the promisee: or

[

Is caused by or results from defects of the equipment used to
transport the promisee’s property, unless the defects:

{1} Relate to equipment owned by the motor carrier or as to which
the motor carrier has the responsibility to visually and audibly
check before use; or

(2) Were caused by or resulted from the negligent or intentional
acts or omissions of the motor carrier or the motor carrier's
agency, employee, vendor, or subcontractor.

3. Under subsection 2, the motor carrier is responsible to visually and audibly
check before use of,equipmentyisted in exhibit A of the uniform intermodal
interchange and facilities acces§ agreement that was in effect on
November 4, 2008"

Renumber accordingly %f 0

Page No. 1 90571.0101



90571.0102 Adopted by the Industry, Business and Labor
Title.0200 Committee
March 24, 2009

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1195

Page 1, line 9, remove the underscored colon

Page 1, line 10, replace "(1) The" with "the”

Page 1, line 12, replace "(2) Entrance” with "entrance”

Page 1, line 14, replace "(3) A" with "a"

Page 1, line 15, after the underscored period insert "The term does not include the uniform
intermodal interchange and facilities access agreement administered by the intermodal

association of North America or any other agreement providing for the interchange, use,
or possession of intermodal chassis, containers, or other intermodal equipment.”

Page 1, line 21, after the first underscored comma insert "any portion of"

Page 2, line 2, after "unenforceable” insert "to the extent that the loss or damage:

a. Occurs during the motor carrier's presence on the promisee's
premises and is caused by or resulis from the negligent or intentional

acts or omissions of the promisee: or

b. Is caused by or results from defects of the equipment used to
transport the promisee's property, uniess the defects:

(1) Relate to equipment owned by the motor carrier or as to which

the motor carrier has the responsibility to visually and audibly
check before use; or

{2) Were caused by or resulted from the negligent or intentional
acts or omissions of the motor carrier or the motor carrier's
agency, empioyee, vendor, or subcontractor.

Under subsection 2, the motor carrier is responsible to visually and audibly
check before use of equipment as listed in exhibit A of the uniform
intermodal interchange and facilities access agreement that was in effect
cn November 4, 2008"

[

Renumber accordingly

Page No. 1 90571.0102
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REPORT OF STANDING COMMITTEE (410) Module No: SR-54-5766
March 25, 2009 11:20 a.m. Carrier: Wanzek
Insert LC: 90571.0102 Title: .0200

REPORT OF STANDING COMMITTEE
HB 1195: Industry, Business and Labor Committee (Sen. Kleln, Chalrman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS
{7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1195 was placed on the Sixth
order on the calendar.

Page 1, line 9, remove the underscored colon
Page 1, line 10, replace "{1) The" with "the"

Page 1, line 12, replace "(2) Entrance” with "entrance”

Page 1, line 14, replace "(3) A" with "a" and replace “"paragraph1 or 2" with "this
subdivision”

Page 1, line 15, after the underscored period insert "The_term does not include the uniform
intermodal interchange and facilities access agreement administered by the intermodal
association of North America _or any other agreement providing for the interchange,
use, or possession of intermodal chassis, containers, or other intermodal equipment.”

Page 1, line 21, after the first underscored comma insert "any portion of"

Page 2, line 2, after "unenforceable” insert "to the extent that the loss or damage:

a. Occurs during the motor carrier's presence on the promisee’s
premises and is caused by or results from the negligent or intentional
acts or omissions of the promisee; or

[©

Is caused by or results from defects of the equipment used to
transport the promisee's property. unless the defects:

(1) Relate to equipment owned by the motor carrier or as to which
the motor carrier has the responsibility to visually and audibly
check before use; or

(2) Were caused by or resulted from the negligent or intentional
acts or omissions of the motor carrier or the motor carrier's
agency, employee, vendor, or subcontractor.

3. Under subsection 2, the motor carrier is responsible to visually and audibly
check before use of equipment as listed in exhibit A of the uniform

intermodal interchange and facilities access agreement that was in effect
on November 4, 2008"

Renumber accordingly

{2) DESK, (3) COMM Page No. 1 SR-54.5766
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\GN\' MULTISTATE HIGHWAY TRANSPORTATION AGREEMENT

Fode o195

RESOLUTION 2005-501 IN SUPPORT OF REASONABLE AND FAIR INDEMNIFICATION AND
. FACILITY ACCESS AGREEMENTS BETWEEN SHIPPERS, RECEIVERS AND FACILITY
. OPERATORS AND MOTOR CARRIERS.

WHEREAS, in general, indemnification agreements are contractual provisions in which the parties agree to
an allocation of responsibility for liabilities that might arise from the activities contemplated by the contract;

and

WHEREAS, shippers, receivers and facility operators often present motor carriers with indemnification and
hold harmless provisions in motor carrier transportation contracts and facility access agreements that would
have motor carriers accept responsibility for gll liabilities including those that arise from either contributory
or the sole negligence of the shipper/receiver/facility operator; and

WHEREAS, the negative implications for motor carriers are readily apparent in this kind of
indemnification/waiver of subrogation provision being abusive and purely a one way street; and

WHEREAS, for example, if the motor carrier’s employee driver is injured by the negligence of an employee
of the shipper, the motor carrier’s worker’s compensation coverage would pay the motor carrier’s driver and
the carrier could not collect reimbursement from the shipper or the shipper’s insurer and similarly with

facility operators; and

WHEREAS, some states prohibit or restrict motor carrier transportation contracts with abusive
.indemniﬁcatiou provisions because they are against public policy; and
\

WHEREAS, that is not the law in all states and that disparity creates even more problems and uncertainty for
" motor carriers because motor carriers usually operate in more than one state.

NOW THEREFORE BE IT RESOLVED, that MHTA herewith approves a policy, in the public’s best
interest, that supports having each party to a motor carrier transportation contract take responsibility for the
consequences of their own actions which provides for the most incentive and assurance that each party will
take the necessary steps to prevent accidents from happening; and

BE IT FURTHER RESOLVED, that MHTA supports the introduction and passage of model [egislation in
MHTA states that would make void, motor carrier transportation contract provisions, having motor carriers
accept responsibility for gl] liabilities in indemnification/hold harmless agreements between the
shipper/receiver/facility operator and motor carrier.

Adopted 15" day of November, 2005

-51-



TESTIMONY
HOUSE BILL 1195
INDUSTRY, BUSINESS & LABOR COMMITTEE
MARCH 18, 2009

Mr. Chairman and members of the Senate Industry, Business & Labor Committee my
name is Tom Balzer, managing director of the North Dakota Motor Carriers Association.
I 'am here this morning to testify in support of House Bili 1195.

Indemnity clauses in agreements are a risk management tool whereby one party agrees to
secure another against an anticipated loss or damage. Unfortunately the trend with
indemnity clauses is such that one party assumes all the liability that exists even for the
other parties’ negligence or because of their intentional acts or omissions.

Indemnity clauses like these are too far reaching; they put liability onto one party that has
no control of the other party’s policies, procedures and practices. They are basically
asking someone else to assume liability for their actions. This is difficult and expensive
to insure.

House Bill 1195 specifically deals with application of these clauses in motor carrier
contracts where the “promisee” is protected from loss or damage resulting from their
negligence or intentional acts or omissions and makes them unenforceable. In other
words, you cannot put your liability onto trucking companies for acts which are not the
fault of the trucking company.

This concept is not unfamiliar territory for the Legislative Assembly. During the 2007
Session a bill was passed that applied a similar standard to contracts for services with the
state of North Dakota saying that contracts may not require indemnification for the
contributory negligence, comparative degree of fault, sole negligence, or intentional
misconduct of the state,

The trucking industry has little, if any, negotiating position when it comes to the terms of
contracts. We run a very simple business, take something from point A to point B in the
shortest time possible for the least possible cost. Shippers do not negotiate this provision
of their contracts; they don’t have to as the simplicity of the trucking business affords
them the opportunity to shop around for trucking companies until they find one that will
agree to their terms.

The trucking industry, for obvious reasons, is required by federal law to carry significant
insurance and the industry has seen considerable increases in premiums due, in part, to
the trend to indemnify shippers in motor carrier contracts. We have no issue with
stipulations in contracts to insure that we are properly insured or that we assume the
liability for the actions of our drivers, employees and agents, but we do not feel we
should have to be held liable for the actions of others.



@

It is an unsubstantiated fear that the frequency of lawsuits will increase. In reality, most
of these cases will never be in front of a judge, the insurance companies will settle these
issues agreeably or through arbitration. All we are asking is that in the most egregious
incidents where we are clearly not at fault we have an avenue to absolve ourselves.

This concept is that is supported by the Multi-State Highway Transportation Agreements
which is a group made up of state legislators, state departments of transportation and
transportation professionals who are working toward developing policies that support the
efficient movement of freight in the western United States. North Dakota is a member of
this organization with Representative Robin Weisz being our legislative representative.

House Bill 1195 passed the House by a vote of 91-0 and I ask for your DO PASS
recommendation.
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STATUS OF ANTI-INDEMNIFICATION LEGISLATION
March 3, 2009

I. States with statutes:

IN
KS
MD
MO
NE
NC
oK
sC
TN
TX
VA
WV

Il. States actively pursuing legislation or preparing to initiate legislation in 2009:

co
cT
IL
NM
NY
ND
Wi
WY

HI. States that may pursue legisiation in 2010:

AZ
FL

KY
LA
OH

IV. States in which introducing legislation is being considered or discussed:

AR
1A
MN
ut



I I ND PETROLEUM MARKETERS ASSOCIATION

(WP 1025 N 3rd Street » PO Box 1956 » Bismarck, NID 58502
. A \ Telephone 701-223-3370 » www.ndpetroleum.org » Fax 701-223-5004
Testimony HB 1195

March 18, 2009 - Senate Industry Business and Labor Committee

Chairman Klein and members of the Senate IBL Committee:
For the record, my name is Mike Rud. I'm the president of the North Dakota Petroleum
Marketers Association. NDPMA is seeking a “DO PASS” recommendation on HB 1195,
Motor carriers (truckers) are probably one of the most limited insurance market risks.
Due to the type of cargo petroleum marketers normally handle their insurance
marketplace is further restricted. Current practices force many carriers to assume
liabilities that are not in their control. It’s pretty simple: If you want the business you've
(\ \ got to go by ground rules set forth at the loading facilities. However, if the carrier is
. forced to indemnify the supplier, what is the incentive for the supplier to assure quality?
I would like to cite several examples as to why HB 1195 makes good business sense.
A trucker loads liquid in a tanker. Twenty miles down the road the bottom drops out
because the fill valve at the loading facility was improperly marked. The trucker had
unknowingly loaded acid in his unit. Luckily, the acid only slightly damaged another
vehicle. If the passengers would have had their windows open it would have caused
bodily injury. With the indemnification the facility is off the hook.
Recently, a trucker loaded fuel from a terminal and dropped it at a retail gas outlet. This
fuel was apparently contaminated at the terminal and didn’t meet specifications.
Numerous vehicles had to be serviced after filling with the fuel. The retailer was on the

( \ hook for damages to the vehicle engines.
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These indemniﬁcation activities are usually the work of large corporate risk management
departments. These companies most likely self insure large portions of their risk or carry
large deductibles. They transfer this risk to others through indemnifications.

Passage of HB 1195 would help hold each party responsible for their facilities, equipment
and activities.

Again, NDPMA asks for a “DO PASS” on HB 1195.



Curtis Jabs
Basin Electric Power Cooperative, Dakota Gasification Company
North Dakota HB 1195
Senate Industry, Business and Labor Committee
March 18, 2009

Mr. Chairman and members of the committee, my name is Curtis Jabs and | am here
representing Basin Electric Power Cooperative and the Dakota Gasification Company. Basin
Electric and the Dakota Gasification Company oppose HB 1195.

House Bill 1195 seeks to remove by absolute statutory prohibition, indemnity provisions in
private contracts between shippers of goods and the motor carriers who transport those goods.
It is the position of Basin Electric Power Cooperative and Dakota Gasification Company that
such a prohibition will only serve to deprive the parties the use of this risk management tool with
littte, if any, corresponding benefit. Why does the State want to get in the middle of private
negotiations between two parties?

Currently two parties have the right to negotiate and incorporate indemnification provisions in
contractual relationships. In an indemnity or hold harmless agreement, one party (the
indemnitor) promises to reimburse, and in some case defend, the other party (the indemnitee)
against claims or suits brought against the indemnitee by a third party. There are many
contracts where these agreements may be used, including: 1) leases of either real or personal
property; 2) easements; 3) construction contracts.; 4) architectural and engineering design

contracts and 5) purchase orders to name a few. Some samples are inciuded as follows.

| have attached a copy of a ticket for a Bismarck Bobcats hockey game. As a voluntary
spectator at this game, | understand that | assume all risks inherent with being at a hockey
event and understand that hockey can result in injuries to the fans. The same type of indemnity
provisions are found on Dakota Wizards basketball game tickets and other professional sporting
events. On the back of the Wizard ticket, "“THE HOLDER OF THIS TICKET VOLUNTARILY
ASSUMES ALL RISK AND DANGER of personal injury (including death) and all hazards arising
from, or related in any way to, the Event, whether occurring prior to, during, or after the Event,

howsoever caused and whether by negligence or otherwise.



| have also attached a copy of the ‘Terms of Use’ agreement for the website of Ticketmaster.
You and | are required to “Limit the Liability” of Ticketmaster, and you and | are also required to
‘Indemnify and Hold Harmless” ticketmaster from any loss, liability, claim or demand arising out
of the use of the Website. In other words, anyone who clicks onto the ticketmaster website is
required to Indemnify and Hold Ticketmaster Harmless if there is any type of loss, just because

they clicked on their website.

Hold harmless agreements are required for participants who use and participate in facilities that
belong to the State of North Dakota. The standard Facilities Use Agreement contains the
following language, “Event Sponsor agrees to assume all risk of and liability for and hereby
indemnifies, saves and holds harmiess the State of North Dakota and its agencies, officers, and
employees of, from and against any and all claims of any nature including all costs, expenses

and attorney's fees, which may in any manner arise out of, or result from the Event.”

Your attendance at a sporting event, use of a state owned facility or buying a ticket from a

website are in most cases far less hazardous than hiring a motor carrier to load an 18 wheeler
and haul freight down a two lane highway at 65 miles per hour. Yet if this bill passes, you wiil
be required to indemnify the website host and State of North Dakota, but the motor carrier will

not be required to indemnify you for events caused by them.

Our company is currently involved in litigation involving a motor carrier who hauled a load of
ammonia sulfate fertilizer out of the Dakota Gasification Company to an elevator. A farmer
purchased certified wheat seed from this elevator. Somehow in the process, certified winter
wheat seed was contaminated with rye seed. Due to the rye seed being introduced into the
winter wheat field, the winter wheat was not able to be sold as certified seed, and was less
valuable than intended. Dakota Gasification Company is being sued by the elevator who
handed the winter wheat seed and our ammonium sulfate fertilizer. There is no chance that rye
was introduced though the production of ammonium sulfate fertilize at our facility. This is a
chemical process; there is no winter wheat or rye present at our facility. Because Dakota
Gasification Company had negotiated an indemnity agreement with the motor carrier, we are
asking the motor carrier to defend and indemnify us if the motor carrier and Dakota Gasification
Company are brought to trial. If this bill passes, we would be subject to substantial defense
costs because of the operations of the motor carrier, without the abiiity to have the motor carrier

defend and indemnify us for a claim resulting from his actions.



The use of an indemnification agreement regarding negligence enables the parties to clearly
establish at the outset of the transaction which party (or most often--- which party’s insurance
carrier) will be responsible to undertake the defense of a third party negligence claim relating to
the transaction and who wil! be financially responsible for an award of damages. Such
allocation facilitates the settlement of negligence claims. It also eliminates the considerable
expenditure of time, effort and money often involved when the parties to a contract, in the
absence of such an allocation of responsibility, become embroiled in a conflict with respect to

relative degrees of responsibility for an award made to an injured third party.

Mr. Chairman and members of the committee, this is not about leveling the playing field. Motor
carriers always have the right to not agree to any indemnitee agreement within a contract.
Negotiations works both ways, Basin Electric and the Dakota Gasification Company have

indemnified others through its contacts.

Even though indemnity agreements are common in most contracts, passing HB 1195 will make
contracts with indemnity provisions between motor carries and shippers void and unenforceable
in North Dakota. Why should indemnity agreements between motor carriers and shippers be
singled out in the North Dakota Century Code? We believe this is bad policy and would
represent an unwarranted intrusion by the State of North Dakota to the freedom of commercial
parties to negotiate and contract for goods and services.

Basin Electric and the Dakota Gasification Company believe that the negotiation relating to the
costs and terms of doing business should be left to the parties and not prescribed by the
inflexible language of the proposed statute. Therefore, | would ask for a “do not pass” on HB
1195. | will answer any questions from the committee.
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necessarily reprasent the view or opinions of Tickelmastar, Tickeimasler canaet preview User Content
before it appears. Users can ba heid fistle for any ilegal or prohibiled User Content they provice 1o the Site,
inchuging among elher bings, Infrnging, defamatory or offensive materals. i you discover 1his king of
maledsl on the Sile, plasse notily us al legaktickal .eon if the Is on Tick com and
legal@ckaimaster.ca if the matanal is on Ti <4, Wa wil iny P youl clsim and mmy then
take Ihe actions deemsad appropriste

Linka and Basrch Rasults

Tha Site may autcmatically produce search resulls that refarence of knk @ third party siles. throughout the
Warld Wide Wab. Tickeimaster has no control aver thess silax or the contemt within them, Ticketmasier
cannot guzranias, represant of waranl that the content containad in tha sites is accuraie, legal andior
inoffensive. Ticketmuster coas Aol sndorse tha contant of any third party sits, nor do wa warmant that thay
will nei condain viruses of alharwise impact your compuinr. By using the Site te search for er link 1o anathar
site. you agree wnd understand that you may not make any claim againsl Ticketmasles kar any damages or
lossan, whattowver, resuiting from your use of the Sie to obtain sasrch rasults or 1o link K anothaer siia, if
¥ou have & preblem wilh a ink from the Sie, plsase notify us at legaigbtickelimasier.com if the link [s on
Tickeimasier.cam and tagal@tickaimasier.ca if Ihe link is on Ticketimaster.ca, and we will Imvestigate your
claim gng lake 3y aclions we deam appropriale in our sole discretion,

Prohibited Content
Tha lollgwing 13 & paretial Us! of (e kind of User Content whieh is dlegal or prahibitsd on the Sile, It includes
Usear Conienl Lhat:

is palanily offansive to the aniing communlly, such as User Cantent that promoies racism, bigotry,

haired of physical harm of any kind againm any group or individual; could be hamd ta mingrs;

Harassas or advocates harassmenl of another person;

Invalves ihe irmnamission of "junk mai”, "chain letiers™, or unscliciled mass mailing or "spamming”;

Promoles information thel you knew is falss, misisading or pramotes Hisgal activilies or conduct that

is abustve, th ing, ob , def; Yy of Ibalous,;

Promoles an ilegal or unaulhorized copy of another persan's capynghted wark, such as providing

girated compular programs or links 1a them, providing infarmation 1a circumvan! manufacture-

insialied copy-prolect davices, or providing pwated music of linky to pirsted music files;

# Containg resticled or password only access pages, or hidden pages of images {ihcse pol linxed (&
or from another accessibie page):

® Diapisys pomographic or sexvally explicit material of any kind;

* Pravider malenal ihal oxpiails peopte under the agn of *8 n 3 sexual or violenl mannar, or solicils
persohal nformalon from anyone under 18:

a Pravides instructional infarmation about ilegal activities such #3 Making o buylng illegal weapens.

vigialing samaone’s privacy, or providing ar creatihg campuler vinises;
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+ Solicits passwords or parsanal identifying inférmation for commercial or unlawful purposes trem olhar
users; of

* Engagea in commercial sctivilios wilhout our prior writlen such ay cont K
barter, advartising, snd pyramig schemes.

QOMins Conduct

Aliheugh Tickeimasier canral Monitaf the conduct of users off tha Ede, it is alye & vialalien of thege rulss ta
uxe any infonmalion obtained from this Sile in ordet 16 harsss, abusa, or hagm ensther pemon, of in order ta
contact advenise la, tolich or sall 10 any Site user without Iheir priar explicil consent,

Commarglal Use

No bulielin board, chat or ather sreas of (his Sita may ba uesd by aur visitare for any commercial purposss
UCh a3 lo conduct salas of tickets, merchandize or sarvices of any kind, axcept that TichltExmlngl can he
used ta resell lickats 10 the exient compliant with law. You musi obiein o0 prier whittan confent 1o maks
commercial offers of sny kind, whalher by advarliaing, solicitations, links, ar any othar form of
COmmumscabion, sxcepl You may post lickws for resals through TickalExchangs 10 the exient you sr doing
0 i accordance with law. Witheut limiting tha feregcing, you may nol use [he Site ¢ fesall or Bnk Lo ather
sitex for Ihe purpase of selling tickels of any kind, excep! you may resell tickets through TicketExchangea la
Ihe exten you are doing so in sccordance with law. Wa will investigate and teke appropriate fegal actlon
sgainit anyohs who violates this provision, including without limitation, remeving the ofiending
communication from (ha Site And baming such viotalors from use of the Sile. Wa reserve the right to bleck
ACOBEE 16 this Site or Tickelmasier's other services, or cancel a tickel order or ticket with gspact 1o any
paracn balisvad to be, or Seleved 1o be acling in cancert wilh any parson wha is belaved to ba, violaling ihe
lww of thase Teims or Tickeimasisrs Aghta, or utklzing avtemsisd masns {0 procesy o plack tCket OMers,
or who has ordersd 3 Pumber of tickely (hat excaads the stated kmit. Violating any timitations or tarma on
Ih# Site will ba deemed (o be n violalion of thasa Terms. Flsase note thai Tichwimastier has entarad Inta
agreamants with cerin sporl lewms for wham Ticketmasier hokls web siles thel are desighed 1o wiow such
sporls leams’ saesan tickel haldars to sall individual game tickets from (heir seston lickel packages through
such web siles ("Season Ticket Sale SHes?). Some ol thess Season Tickat Sale §1a3 can be found through
thit Site. Nothing ko this paragraph shall prahibit she sale or purchase of iickets through the Seasen Ticket
Sale Glias or through TickelExchangs, ss long 3s such sales and purche & congucied pursuan! 12 the
terms that apoly 1o the Season Tickel Sale Sites or TkkatExchange (a1 the case may be) and comply with
law,

Accuse and Interfarenos

You apres thai you will nai use any robat, spidar or other aulsmatic devica, process or Meana ta accoss tha
Sita, Nar shall you use any manual procass (0 moniler or copy our wab pages or the content conlainad
tharaon of for sny olher unsuthorized purposs without our prior axpressed writien permisston. You agree
thal you will nat use any device, software or routine Lhat inlerfaras with the proper working af the Sie ner
shail you attempt to inlerfars with ihe propar working of the Site, Yau agras that you wil not take any acton
thel imposes 80 urreascnable or disproparionately lazge toad on our infrasiructure. Yoy agres that you will
tuload of “refresh® rsnsachional pvant of lickailsg pages, of Maka sny cther request lo

t sarvars. move than once dutng any thiee second interval. You agrae that you will not £opy.
raproduce, aller, modify, creale derivalive works, or publicly display any cantent {excepl for your own
persanal, nan-commercial use) from the Site without Ihe prior axprassec wriltan pamission of Tichetmasier

Unauthorizad Use of the Slite

Any |ltagai or unauthorited use of the Site shall constiiute a violation of ihese Terms of Use. You do not
have parmizsion lo access ihe Site in any way that violaies, direcily or Indiractly, ihess Torms of Use. Ikepal
or unautharized uis bf the Sile includes, Hul Is not limiled lo, using Lha sha Lo facililale illegal lckat sales,
unautharized framing &f or Inking 10 the Sile, or unauthorized use of any robol, spider or olher automated
procass on (he Sile. It shall also ba a viglition of theze Tarms of Use: (a) for eny individuat (or group of
individuals acting in concan) {o request, more than 1000 pages of the Sile in ary twenty-four hour period
(hereanar referred 1o 8% "Abusive Usa™); of (b) 10 use any passcode of passward, regardiess of whelher or
nol sueh pi ar det if unique. to particlp In 4 pra-sale or cthar offer on the Site if you sne noy
the original recipieni 6f Such passcode or password (i.e., il you did not recive tha pastcode or password
from Ticketmaster, of from the fan ciub of diher orgal ian with whom Tickeimasler is working lo ensbis
such pre-sale or ofar) or if your pariicipation in such pre-sale or sihar offer is inconsisient wilh such pre-
sale’s ar offar'sa terms.

Suspaecisd Viclation of thess Terms of Usa or Law; Injunctive, Equitabis Rafiet, and Liquidsted

f these Terms of Use, including Unauihorized Lsa of the Slie, may be invesligalnd and
appraprigie lagal sction may ba lakan, intluding withoul imitation civil, arimingi dnd injunctive redress. You
undarsiand and agree thal i Tickeimasier's sols diseration, ana wilhDul prior notivs, Ticketmasier may
1ermmale your access to the Site, cancel your tickel order ar tikkels acquired through your licket orger,
cance! your licket postings, ramove sny unauihorized User Content ot exercise sny other remedy avallabie,
# Tickatrnasler ballaves thal your canduc! of tha conduct of any person with whom Tickeimaster beliaves
you act in conesrt, or Lhe User Content yau provide, or any reaakd of such licke(s purchased through
Tickntraasier, violates or is mcansistent wilh thesa Tems of the law, or viclates the rights of Ticketmaster, &
clent of Tckaimanlar or anglhar user of the Sile, You agres that monalary damages rmay not provide &
sufficient remedy to Ticketmasier for vialstions of hese Terms end you consenl Lo injunctive or other
equilable relaf for such vialailons.

‘You agres thal Abusive Usa gf \he Site, as defined above, causes damage snd hamm 1o Tickaimasier in 1he
farm of, amang other things, impeired geadwid, jos! sales, and increased expanses aszocisled with
responding 1o Abusive Use of the Sile. You further agrea shai monatary damages for Abusive Usa of the
Sila are diMicufl 1c ascartain and that preod of monstary damages for Abusive Use would Pe costly and
inconvenian! 1o caidale. Accordingly you agres st liquidated damages are warranted for Abusive Use.
Tharefors, you agred thai if you, or sihers acling i concer with yau, albne or collectivaly request mor than
1000 pages of Ihe Sila in any twenly-lour hour panod, you, and thoss scting in concan with you, wil be
jointly and saverally figbie for liquidatec damagaes (0 the amaunt of tan dellars ($10.00) per page request
sach ma that 2 page requeit is ma or thal first 1000 during that twenty-four hour parled, You slso
agras (hai this wil be [he measure of damages for any Abutive Lise that eccurad prior to this prowvision ol
these Tarms of Usa being in effect.

Tickaimasist 12 nol required (0 Jrovica sny refund 1o you it sxarciaas sny of S nghts or remadies hecause
you have vioisied these Tarms or any of Ticketmaster's rghis. For more inkarmation aboul how we handle
copyright infringamenta an the Bile, please ses our Copyright Palicy, Addilionally, we teserva the right, in
our sote diseration, lo modify, suspend or discontihua sny ped of this Site at any Urna, with or withead notice
10 you. We also resarve the Aght. o our sole diacration, 1o Impase limils on certain feslures and services
Ahd 10 resticl accass 10 any pan or to all of tha Site without nolice 13 you. We ahalt not be liabia ta you or
any third party for any caim or cause of aclion arising sut of our exercisa of lhe feragoing rights,

Privecy
We beliave thal your privagy 8nC the privacy of gl Hur users i3 importani. Thase Tarms are subject 1o the
Privacy Pollcy, which ia hareby incarporaled by raferance. Tick will nal be razponsible ar otherwise

liabla for any use or disclosure of your cantact information, or financlal infarmaticn, by & Ihird pany o whom
Tickelmasler is allowsad lo disclose your contact information under the Privacy Policy. |t you past any Lisar
Contam to the Sia, by alnctronic mall or ctharwisa, we will ireal il as non-confideniisl and non-prophistary in
you. Whan we say in Ihese Tems "pasl™ we mean Ihe provision of information {includirg. ha not limiled o,
“User Conlant?) 1o tha Sita through fealuies of the Sife that are Usad lo maka information availabls o other
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mambers of the pubtie (# g., user reviews, bulletin boards, chat rooms, alc.). Information that ls pestett 10
the Site sheli not be subjeci 10 the Privacy Policy and muy be pubbcly displayed and distlossd and
otharwise used by Tickeimaster of any (hied party in sny way, 8y pesling User Centent to ihe Sile, you
aulhorze us o uze or al'ow others (o distribute, reproduce or otherwise use such User Contenl, You should
nal poal inforination abaut yourssd on tha Sile Lhat can be ugad 1o identily or contact you, inclyding, but nol
limited lo, your name, homa or work address, phone numbers, pagers, small address ar other such
information If you post such mfsrmaton Ticketmaster cannot prevent i ram being used in a mannar that
violates these Tarms. the iaw, or your persoral privacy and saisly By posting such information on the Site,
yau victale (hase Terms, and you assume the naks and sale labality for the resulis oY such peshng. You
underseand that if you posi Iickets on TicksiExchangs through the pestng procass applicable 1o licanseag
reseNess undar coran ¢ reumstancas soma af your tontect nformahion may be displayed to the public,

Tickeimustar 13 nol Rable for any jos1 deia resuliing from tha oparation of Ihe Bils or 1he enfareament of The
Terms We urpa ali users (o maintaw their own hack up versions of any User Cenlant or other information
ihey submil lo 1he Bite

U.8, Expart Controis

This Slle and software denved hrem this Site 13 further subjsct to Uniled States expon conloin. No 1oftwara
from ihis sile may ba downloaded of olherwiae axporied or ra-sxporied: {f) inta (of to ¢ aational or resldenl
ofy Cuba, Iruq, Libya, Narh Korua. ‘ran, Syna, ar any other Couniry la which Ihe U.S. hes ambargoed
goods; or (4] o anyone on the U S Treasury Department's kist of Spacially Dasignated Naiionals or lha UG,
Commerca Dapadment's Table of Dany Ordars By downlasding or Lt3ing tha Site or any solware darived
lhere kFam, you represen! and warrant Ihat you ars aat localed in, undes the control al, or & nabonal or
resident of any such country or op apy sueh Iist,

Lopyright Polloy

Wa will 18rminate the privieges of any user who uses this Site (o uniawfully lransmit copyrighted matens)
without ¥ license axprasy conaent, vaixd defensd or faif use axemplion 1o Bo $o0. In panicular, ussrs who
submit User Cantent Io tha Sita whalher articias, images, stodes, sofb or othat copyrig malerial
must ensure thai tha Usar Conlent they uplond doas noi infrings the copyrighls or othar dghis of third
partes (iInchuding, but not wmutad 1o trademars, trade secret, privacy or publicity rights). Afler propes
nolficalion by the copynght hoider or i agent ia us. and confirmation through courl order or sdmission by
the user that inay hive used This Bie ss an instrument of uniawht infringament, we wil tarminats tha
Intringing users’ rights to use and/or acoess 1o tnis Sie. Wa miay, alsc in our sola discration, declde to
faimunste 8 urers rights 1o use or access fo (ha Sita prir 1o that fima i wa believe 1hat an alivged
infringemant has ocourred

Discialners

TICKETMASTER DOES NOT PROMISE THAT THE 8ITE WiLL BE ERROR-FREE, UNINTERRUPTED,
CR THAT IT WILL PROVIDE SPECIFIC RESULTS FROM USE QF THE SITE OR ANY CONTENT,
BEARCH QR LINK ON (T, THE BITE AND ITS CONTENT ARE OELIVERED ON AN "AS:IS™ AND "AS-
AVAILABLE" BASIS. TICKETMAGBTER CANNDT ENSURE THAT FILES YOU DOWNLOAD FROM THE
SITE WILL BE FREE OF VIRUSES OR CONTAMINATION OR DESTRUCTIVE FEATURES,
TICKETMASTER DISCLAIMS ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ALSO ANY
IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE
TICKETMASTER WILL NOT BE LIABLE FOR ANY DAMAGES OF ANY KIND ARISING FROM THE USE
CF THIS BITE, INCLUDING WITHOUT LIMITATION. DIRECT INDIRECT, INCIDENTAL, AND PUNITIVE
AND CONSEQUENTIAL DAMAGES. TICKETMASTER MAKES NO GUARANTEE OF ANY SPECIFIC
RESLLT FROM USE CF THIS SITE OR USE OF THE TICKETMASTER SERVICE,

TICKETMASTER DISCLAIMB ANY AND ALL LIABILITY FOR THE ACTS, OMISBIONS AND CONDUCT
OF ANY THIRD PARTY USERS, TICKETMASTER USERS, ADVERTISERS AND/OR SPONSORS ON
THE SMTE. [¥ CONNECTION WITH THE TICKETMASTER BERVICE OR OTHERWISE RELATED TO
YOUR USE OF THE SITE ANDVOR THE TICKETMASTER SERVICE TICKETMASTER IS NOT
RESFONSIBLE FOR THE PRODUCTS, BERVICES, ACTIDNS OR FAILURE TO ACT OF ANY VENUE,
PERFORMER, PROMOTER OR OTHER THIRD PARTY IN CONNECTION WiTH OR REFERENCED ON
THE GITE,

Without limiling the foregoing you may repon the misconduct of usars andfor third party sdvadisers, 3ervice
andfor prodluct providers rutarencad on or mcivoed n the Site 1o Tickelmaster at jegs@Rtickatmastor.com if
on Tick com of at legaitick <a if on Tick tar.ca. Tickeimasiar may invasiigeie 1he
claim and lake approprate action, in 1ts sole discrathon,

Limitstion an Lisbllity

IN NO EVENT WALL TICKETMASTER BE LIABLE TO YOU FOR ANY {NDIRECT, CONSEQUENTIAL,
EXEMPLARY, INCIDENTAL , SPECIAL OR PUNITIVE DAMAGES OR FORLOST PROFITS, REVNUES
OR BUSINESSB OPPORTUNITIES, EVEN IF TICKETMASTER HAY BEEN ADVISED OF THE
POSSIEILITY OF SUCH DAMAGES.

Disputss
I you have s dispuls and your gispite involves an event (or & Lickel tor #n avend) that is kecalsd in the
United States, (han the dispule will be governad by the laws of the State of Galfornia withoul regard to Ha
eanflic! of law provitiony and you consent to parsonal jurisdiction, and agree 1o bring !l actions, xclusivaty
in stals and fadaral courls located in Los Angeles County, Callfomin. If you have 2 dispuls and your disputs
involves an event (of a ticke! tor an avant} ihat is iocaled in Canada, then the dispute will ba govamed by
e lawa of the Provines of Ontano without regard Lo its canflict of law provisions and you consani to
personal junsdiction, and agres 1b Bring ail dclions, exclusively in courts localed in Toronie, Cntana If yau
have 4 dispute ragarung the Site but not egarding an event {and nod regarding a icket for an avenz), than,
{#)  you are accessing ihe Site from tha Unitad States or any country other than Canada, then Ihe dispule
wil be governad by the laws of the Slate of Calilomia withaut regard 1o its conflict of law provisions snd you
10 pefagnal parisdiclion, and agrea to bang all actions, exchugivaly in stale and faderal cqurts wcated
n Los Angelaa County. Callfernta; and (B} I yu ars accassing the Sile from Cansda, then the dispute wil
be govamed by iha tews of Ihae Province of Ontarlo withoul regard (o is conflict af isw previsions and you
carsant to parsonal jurisdiction, and agres lo bring all sctions, sxctusively in counts located in Torone,
Omtang. 1 you are purchasing or selling through TicketExchange fickeis o an eveni thal is localed in the
Slatw of #inois, then (his paragraph shall nol appty to your purchase or sa'e. and nstesad tha paragraph thal
will apply is the paragraph below antilled "Additonal Provisions Applicabls o Persons Lsing
TickaiExchange to Buy or Sell Tickeis to any Evant Localad in Ihe State of liincis.”

Indemnity

You agree to indemnity nd hold Ticksimasier and ity affiliates, and dach of Tickalmasters and is sffilates’
reapeciive oficers, sgents, empicyses. Contraciors and pnncipais, hamiess from any loa, limpility, elmim ar
demand, including reasonalile ahomeys’ iees, mada by any third party dus to or Ari3ing ouL oF yoir use of
ine Sila, including alsa your w34 of 1he Site (o provide s knk to anather 1ie or to uptead content or oltier
information lo the Sie

Tradamarks

Tickeumasier and Tickeimaster.com #nd design are req slered tradumarks of Ticketmaster Al righls
reasrved,

Putants

One or moss putents apply 10 this Site and to the features and srvices accessible via tha Site, Including
withoul kmitation: USA Paleni 6,023,085; USA Patent 8 704.713: USA Palant 6,807,405, and all
corresponding ferelgn counerparts
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AddHional Provicians Applicable to Persons Using TheketExchange to Buy or Se1) Tickets to any
Event Lacated Jn the State of lllincis

i, and enty if, you arm using TieksiExchange 10 purchase or sell a Sckel o an wvent that is localed in tha
Slals of IWincix, then you undersiand, agrea and acknowledge tha foliowing:

* This wabsite is cpsrated by Tickelmisier LL.C, Tickeimasiors addreas in the Stals of Mincis 1s; 550
. Van Buran Sirest, 13ih Floar, Chicage, ilincis 80807,
& If you heve a complaing or iIngquiry Neg. fickel rezales made Wrough TheketExchange for any
wvent located in tha Stale of liknois, plexse emed us &1 tickelexchangabiickeimasier,com or call ua
Bt {577} 448-0450.
These Terms shall be govemnad by and consttued in accarance wilh the lsws of the State of inois.
inh the evant of a dispute, you, Tickstmasier, and &4 buyars snd seliara of tickels through
TickslExchange each agres 16 submil 10 the sxclusive judsdiction and vanua of the slats and federa!
courty locatad in Chicago, (linois, and the partids consand to tha exciselve and personal jurisdiction
and venue of theses couw ubject i 1he following: If yau are & retelier of ORe o marw licketa
through TiekstExchange end you have a disputs with any perzon or butingss who buys sny of those
tickats from you, or you sre a buyer of pne or mose resald tickats ressid through TicksiExchangs and
yey have a dispuie with the parson or businaas that sold any of those tickeis 1o you, you hersby
Agres (hai that dispule wil be solely ang finally sefled in IAKoIs by binding arbitralion in accordance
wilh ing Commaercial Arbitration Rulss and Medialion Procedures of the Amencan Artitraton
Associalion, and 1ha nan-prevailing party in 1he srbiiration shall pay the foes and expensas of Ihe
#ibitraions) and the cosls of arbitration and the enforcamaent af ary sward rendeied thoreln,
inthyding the stomeys' iees and Expenses of tha prevailing pady. In order 16 commatite such a
procesding, please send a laitar describing iha dispuie 1o Tickelmasinr Logal Deprrtmant, 8800
Suriset Blvd., Waest Hollywood, CA 0060,

AddHlona) Provisions Applicstie to Parsens Using TieketExchange to Buy or Sall Tickets g any
Event Located In tha Commonwaen [th of Penneylvania

i, and only if, your sre using TkelExchange o purchase or sell @ licku! 1o an svent thai is Jocaled in the
Commonweatth of Pannsylvania, (hen you understand, tgres and acknowladga the lalowing:

* Thisx website ls oparatad by Tickeimastar L L.C. Tickeimasiers address in the Commonwealh of
Penniyivania is: Imemaiional Plazs #2, Sulle 330, Philadeiphia, PA 18913,

® Tickelmaster guaraniass it witl provide & full relund of the smount paid by the purchaser of & tickal
on TiehlExchange, including ai fses, If any of the following dcturs;

L The event g cancallad (in tha evani of » cancakalion, handing and delivery fees wil not be
refuncad),
i, Thu tickat raceived by ihe purchaser doss nof allow the purcha o mnier the sveni, for
+eaIons inchuding the fact thal tha lickal is counterfelt or has baen cancsled by he iswwer qus
18 nonpaymenl, unlnss (he licke! ia canceled due 1o ant a2l or amitsicn of the purchaser
i The lickai falls 1o contorm 10 ils descAplon bn this website
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Ticketmaster Partner Sites
rh;n‘l-e- T \r;{;::;l;; ;ie;iali;;;—~.- Cuslon Tickets ‘Admln'lon !
#Ausic Media Center Gelt Your Tickeis Amprican Express
Lports Gur Policies Print Your Tickels BlackBemy

Aris & Thealer Prvacy Rolicy Your Atcount Eche

Fantry Parinar with Us Halp Evenlful

Gl Taay Tickat Yaur Evan| Bigs on Auchang GET ME IN!

Site Map Nternatianal Your Emal Preferancas

About Tickemiastar Carpars Adverise Win Us

Frerainment Relall Outlets

Lish of this site 1k Subjadt lo dxprass (arms of usm, which protmbil commarcial use of this sile By conliming past this page, you agres (0 ahide by (hess terma,
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PARENT’S OR GUARDIAN’S AGREEMENT OF
WAIVER OF LIABILITY, INDEMNIFICATION, AND MEDICAL RELEASE

.To be signed by adults if the participant is under 18 years of age.

Acknowledgment and Assumption of Risk
The undersigned parent and/or legal guardian does hereby acknowledge that he/she is aware of the dangers and the risks
to the participant’s person and property involved in participating in:

The undersigned parent and/or legal guardian and participant understand that this activity involves certain risks for
physical injury to the participant. We also understand that there are potential risks of which may presently be unknown.
Because of the dangers of participating in this activity, the undersigned parent and/or legal guardian and participant
recognize the importance and the participant agrees to fully comply with the applicable laws, policies, rules and
regulations, and any supervisor’s instructions regarding participation in this activity.

The undersigned parent and/or legal guardian and participant understand that the State of North Dakota (State) does not
insure participants in the above-described activity, that any coverage would be through personal insurance, and the State
has no responsibility or liability for injury resulting from this activity.

The undersigned parent and/or legal guardian acknowledges that the participant voluntarily elects to participate
in this activity with knowledge of the danger involved, and hereby agrees to accept and assume any and all risks of
property damage, personal injury, or death.

Waiver of Liability and Indemunification:

In consideration for being allowed to voluntarily participate in the above-referenced event, on behalf of myself, the
participant, his/her personal representatives, heirs, next of kin, successors and assigns, the undersigned parent and/or legal
guardian forever:

. waives, releases, and discharges the State of North Dakota and its agencies, officers, and employees from any and
all liability for the participant’s death, disability, personal injury, property damages, property theft or claims of any nature
which may hereafter accrue to the participant, and the participant’s estate as a direct or indirect result of participation in
the activity or event; and

b. defend, indemnify, and hold harmless the State of North Dakota, its agencies, officers and employees, from and
against any and all claims of any nature including all costs, expenses and attorneys’ fees, which in any manner result from
participant’s actions during this activity or event.

Consent is given for the participant 1o receive medical treatment, which may be deemed advisable in the event of injury,
accident or illness during this activity or event. This release, indemnification, and waiver shail be construed broadly to
provide a release, indemnification, and waiver to the maximum extent permissible under applicable law.

I, the undersigned parent and/or legal guardian, affirm that [ am freely signing this agreement. I have read this form and
fully understand that by signing this form I am giving up legal rights and/or remedies which may otherwise be
available to myself, the minor participant regarding any losses the participant may sustain as a result of participation in the
activity. I agree that if any portion is held invalid, the remainder will continue in full legal force and effect.

READ BEFORE SIGNING

Name of Minor: Age of Minor:
Signature of Parent/Guardian: Date

Printed Name of Parent/Guardian: Date

(.'itness: Date




WAIVER OF LIABILITY, INDEMNIFICATION, AND MEDICAL RELEASE

To be signed by adults participating in the event.

Acknowledgment and Assumption of Risk
I'am aware of the dangers and the risks to my person and property involved in participating in:

[ understand that this activity involves certain risks for physical injury. 1 also understand that there are
potential risks of which I may not presently be aware. Because of the dangers of participating in this
activity, I recognize the importance and agree to fully comply with the applicable laws, policies, rules and
regulations, and any supervisor’s instructions regarding participation in this activity.

I understand that the State of North Dakota (State) does not insure participants in the above-described
activity, that any coverage would be through personal insurance, and the State has no responsibility or
liability for injury resulting from this activity.

I voluntarily elect to participate in this activity with knowledge of the danger involved, and I hereby
agree to accept and assume any and all risks of property damage, personal injury, or death.

Waiver of Liability and Indemnification:

In consideration for being allowed to voluntarily participate in the above-referenced event, on behalf of
myself, my personal representatives, heirs, next of kin, successors and assigns, I forever:

a. waive, release, and discharge the State of North Dakota and its agencies, officers, and employees
from any and all negligence and liability for my death, disability, personal injury, property damages,
property theft or claims of any nature which may hereafter accrue to me, and my estate as a direct or
indirect result of my participation in the above referenced activity or event; and

b. defend, indemnify, and hold harmless the State of North Dakota, its agencies, officers and
employees, from and against any and all claims of any nature including all costs, expenses and
attorneys’ fees, which in any manner resuit from participant’s actions during this activity or event.

I hereby consent to receive medical treatment which may be deemed advisable in the event of injury,
accident or illness during this activity or event. This release, indemnification, and waiver shall be
construed broadly to provide a release, indemnification, and waiver to the maximum extent
permissible under applicable law.

1, the undersigned participant, affirm that I am at least 18 years of age and am freely signing this
agreement. I have read this form and fully understand that by signing this form I am giving up
legal rights and/or remedies which may otherwise be available to me regarding any losses [ may
sustain as a result of my participation. [ agree that if any portion is held invalid, the remainder will
continue in full legal force and effect.

READ BEFORE SIGNING

Name:

Signature: Date:
Witness: Date:
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o FORM 2
. - UNIFORM INTERMODAL INTERCHANGE
AND
FACILITIES ACCESS AGREEMENT

(A Program of the Intermodal Association of North America)
Participating Party Agreement

- The Party named below agrees that by executing the Uniform Intermodal Interchange and Facilities Access
Agreement (UIIA) it will be bound by the provisions of the UIIA, and subsequent amendments and/or revisions of
that Agreement, and any addendum thereto, that does not conflict with the terms of this Agreement, which govern
the interchange and use of Equipment in intermodal interchange service. The Provider named below agrees that in
its interchange activities with Motor Carrier participants who are signatories to the Agreement, this Agreement will
be the only Agreement it will use, unless superceded in whole by a separate bilateral written agreement,

This Agreement shall be effective unless cancelled in writing, by mutual consent of the Parties, or by any
Party .upon thirty (30) days prior Notice to the other Party. A copy of the required written Notice must be provided
to the President of IANA at the time it is issued. [Revised 04/11/07]

COMPANY NAME:

AUTHORIZED BY: (Print or Type)

.GNATURE: TITLE: DATE:
BUSINESS ADDRESS:
(Mailing Address) No. Street City
State Zip Code Phone No. Fax E-Mail

Indicate Nature of Business: Motor Carrier Provider

Indicate Standard Carrier Alpha Code (SCAC):

If Applicable to a Motor Carrier:

Federal Registration (MC Number) State Authorization (DOT) No.

STCC Code: Tax Identification No.

Dated: By:

.‘

President & CEO
Intermodal Association of North America



o FORM 2
. UNIFORM INTERMODAL INTERCHANGE
AND
FACILITIES ACCESS AGREEMENT

(A Program of the Intermodal Association of North America)
Participating Party Agreement

;. The Party named below agrees that by executing the Uniform Intermodal Interchange and Facilities Access
Agreement (UIIA) it will be bound by the provisions of the UITA, and subsequent amendments and/or revisions of
that Agreement, and any addendum thereto, that does not conflict with the terms of this Agreement, which govern
the interchange and use of Equipment in intermodal interchange service. The Provider named below agrees that in
its interchange activities with Motor Carrier participants who are signatories to the Agreement, this Agreement will
be the only Agreement it will use, unless superceded in whole by a separate bilateral written agreement.

This Agreement shall be effective unless cancelled in writing, by mutual consent of the Parties, or by any
Party upon thirty (30) days prior Notice to the other Party. A copy of the required written Notice must be provided
to the President of IANA at the time it is issued. [Revised 04/11/07]

COMPANY NAME:

AUTHORIZED BY: (Print or Type)

.GNA_TURE: TITLE: DATE:
BUSINESS ADDRESS:
{Mailing Address) No. Street City
State Zip Code Phone No. Fax E-Mail
Indicate Nature of Business: Motor Carrier Provider

Indicate Standard Carrier Alpha Code (SCACQC):

If Applicable to a Motor Carrier:
Federal Registration (Motor Carrier) No. State Authorization (DOT) No.

STCC Code: Tax Identification No.

. The provisions of this agreement shall become effective on the date accepted by the Association of the above
named carrier and published in the list of subscribers or supplements thereto.

By: .
President & CEQ

Intermodal Association of North America

.EP THIS COPY FOR YOUR FILES



UNIFORM INTERMODAL INTERCHANGE
AND FACILITIES ACCESS AGREEMENT

A. Purpose

The Parties to this Agreement hereby acknowledge their respective responsibilities in one Party’s
access to the Premises of the other for the purpose of interchanging intermodal transportation
Equipment and further establish the terms and conditions under which such intermodal Equipment
will be used. [Revised 04/11/07]

B. Definition of Terms

1.

10.
11.
12.

13.

Actual Cash Value: Replacement cost less depreciation as referred to on Equipment Qwners’ or
Providers’ Books,

Addendum/Addenda: Providers’ schedule of economic and commercial terms not appropriate for
inclusion in the uniform Agreement and other terms and conditions of Equipment use. |Revised
04/11/07]

Agreement: This Agreement or amendments thereto and Addendum/Addenda.

Contamination: Damage resulting from release of a hazardous material or other substance in
Equipment which prevents subsequent use of the Equipment without removal of the material or
substance. |Revised 10/22/04]

Destroyed: Where the reasonable and customary cost to repair Equipment exceeds its Actual
Cash Value or depreciated replacement value. [Revised 7/25/07]

Equipment: Equipment commonly used in the road transport of intermodal freight including
trailers, chassis, containers and associated devices,

Equipment Owner: The holder of actual or beneficial title to the Equipment, regardless of the
form of the title. [Revised 04/11/07]

Equipment Interchange Receipt (EIR): A document confirming the interchange of Equipment
between Parties to this Agreement, or their agents. The physical condition of the Equipment may
be described by either Party within the EIR or via recorded images taken at the time of
Interchange. [Revised 04/11/07]

Facility Operator: Party whose Premises are accessed for the purpose of effecting an interchange
between signatories to this Agreement. [Revised 2/24/06]

Indemnitees: Provider, Equipment Owner and/or Facility Operator, as their interest may appear.
Interchange: The transfer of physica! possession of Equipment under the Agreement.

Interchange Period: The period, commencing upon Interchange to Motor Carrier and concluding
upon Interchange to Provider.

Motor Carrier: The Party being granted access to the Provider’s facilities and/or having physical
possession of the Equipment for the purpose of road transport or its designated agent or
contractor.

. Notice: A communication between Parties of this Agreement required by the terms of the

Agreement.

¢



15,

19.

20.

21,

Parties: The Provider, Motor Carrier and/or Facility Operator who are signatories to this
Agreement. [Revised 2/24/06]

. Per Diem: Charge to be paid when intermodal Equipment is not returned by the end of the

allowable free time 1o its origin or to another location, as previously agreed to by the Parties.
[Revised 7/25/(7]

. Premises: The property operated by Equipment Provider or Facility Operator for the purpose of

Interchange.

. Provider: The Party authorizing delivery and/or receipt of physical possession of Equipment with

a Motor Carrier.

Recorded Image: A date and time stamped electronic image, which depicts the physical
condition of the Equipment. [Added 04/11/07]

Storage/Ocean Demurrage: Charge to be paid when intermodal Equipment is stored on property.
[Revised 7/25/07]

Wear and Tear: Damage or deterioration of Equipment incident to its usual and customary
intended use,

C. Premises Access

1.

Provider and/or Facility Operator grants to Motor Carrier the right to enter upon its terminal
facility for the sole purpose of completing an Interchange of Equipment.

Nothing in this Agreement shall preclude Provider or Facility Operator from refusing access to a
Motor Carrier for good cause shown. Provider or Facility Operator shall exercise this right in
good faith, providing to Motor Carrier a written statement of the reason for its action by
registered mail or confirmed facsimile transmission within five (5) business days of the event
causing such refusal.

D. Equipment Interchange

1.

2.

Notification of Equipment Availability

a. If Provider/Facility Operator undertakes to notify Motor Carrier of Equipment availability, it
represents that the Equipment will be available for Interchange when the Motor Carrier
arrives.

b. Where it is notified, as provided herein, Motor Carrier must Interchange Equipment promptly
upon notification. Motor Carrier will be responsible to Provider for the charges, as may be
described in Provider’s Addendum hereto, in the event Motor Carrier fails to remove
Equipment during the free time provided in the Addendum.

Equipment Interchange Receipts

a. At the time of Interchange, the Parties or their agents shall execute an Equipment Interchange
Receipt and/or exchange an electronic receipt equivalent, which shall describe the Equipment
and any damage observable thereon at the time of Interchange, reasonable Wear and Tear
excepted. The physical condition of the Equipment may be described by either Party within
the EIR or via recorded images taken at the time of Interchange. [Revised 08/01/08]

b. Each Party shall be entitled to receive a copy and/or an electronic receipt equivalent of the
Equipment [nterchange Receipt as described in [3.2.a above. [Revised 04/11/07]

2



C.

If Recorded Images are taken at the time of Interchange, the words “ADDITIONAL
DEFECTS AS FOUND ON RECORDED IMAGES” will be printed on the Equipment
Interchange Receipt and/or electronic receipt equivalent and all such Recorded Images will
be made available for each Party for a period of 1 year from Interchange. [Added 04/11/07]

Equipment Condition

a.

Warranty: WHILE PARTIES MAKE NO EXPRESS OR IMPLIED WARRANTY AS
TO THE FITNESS OF THE EQUIPMENT, THEY RECOGNIZE AND AFFIRM
THEIR RESPONSIBILITIES UNDER THE FEDERAL MOTOR CARRIER SAFETY
REGULATIONS,

1} Motor Carriers will conduct a pre-trip inspection prior to departing with interchanged
Equipment that will include those items set forth in Exhibit A 1o this Agreement.
[Revised 1/17/05]

liquipment controlled by Provider shall have a valid FHWA inspection sticker. Provider will
reinspect and recertify the Equipment, at Motor Carrier’s request, if the existing inspection
will expire during the Addendum free time period of the Motor Carrier’s use.

Motor Carrier will reinspect and recertify the Equipment if the existing inspection will expire
prior to the Motor Carrier’s return of the Equipment to the Provider.

Motor Carrier will return the Equipment to the Provider in the same condition, reasonable
Wear and Tear excepted.

1) The responsibility for the repair and/or replacement of equipment items during the
Interchange Period are listed in Exhibits B and C of this Agreement, [Revised 7/25/07]

2) Motor Carrier and Provider will not issue an invoice for repair items equal to or less than
$£50 per unit per Interchange Period. Provider may, in its Addendum, adopt a different
threshold amount as long as that amount is greater than $50 and applies to both Motor
Carrier and Provider. [Revised 7/25/07]

3) In any disputes arising in connection with classification of Wear and Tear, the
Association of American Railroads TOFC/COFC Interchange Rules, Sections B, G, and
F, shall be the controlling document.

E. Equipment Use

1.

Absent a separate bilateral agreement in written or electronic form between the Parties
authorizing the use of the Equipment by others while in the possession of the Motor Carrier
and/or authorizing the return of the Equipment to a different location, the Motor Carrier shall use
the Equipment only for the purposes for which it was interchanged and shall promptly return it to
the location at which it was received. An Addendum to this Agreement does not constitute a
separate bilateral agreement. [Revised 04/11/07]

Lost, Stolen, or Destroyed Equipment

a.

In the event the Equipment is lost, stolen from, or destroyed by Motor Carrier, the method of
settlement shall be the Actual Cash Value or the depreciated replacement value, as agreed
between the Parties. |Revised 7/25/07]



b.

a.

b.

a.

In the event Motor Carrier is compelled to compensate Provider for loss or damage to
Equipment due to the acts of third parties, Provider will assign to Motor Carrier its rights
against such third party upon receiving payment in full from Motor Carrier.

When Equipment is lost, stolen or destroyed, the Motor Carrier and Provider will follow the
notification and invoicing processes as set forth in the Provider’s addendum. If the
Provider’s addendum does not contain notification and/or invoicing processes for lost, stolen,

or destroyed equipment, the following will apply:

Motor Carrier shall promptly notify Provider when Equipment is lost, stolen, or destroyed.
Provider shall within thirty (30) days after receipt of such notification, secure and furnish to
the Motor Carrier a written statement of the depreciated replacement value or Actual Cash
Value of the equipment, as agreed between the parties [or as set forth in Provider’s
addendum]. Motor Carrier shall pay Provider the amount specified in the written statement
within (30) days of the date of such written statement. |Revised 7/25/07]

Provider will notify Motor Carrier within 18 months from the date of Interchange if
Equipment is declared lost, stolen or destroyed. If Provider does not so notify Motor Carrier,
the right to recover any associated charges or Actual Cash Value will be lost. [Revised
7/25/07)

3. Damage to Equipment

Motor Carrier shall pay to Provider the reasonable and customary costs to repair damages
done to Equipment during Motor Carrier’s possession.

13 To be valid, invoices must detail the repairs done; include a copy of the actual repair bill
upon which the invoice is based and include the factual documentation supporting the
Provider’s determination that the Motor Carrier is responsible. In instances where a copy
of the actual repair bill is not available to Provider, documentation containing the repair
vendor’s name, repair date, location and a control number that ties the documentation to
the invoice provided to the Motor Carrier is acceptable, in lieu of the actual repair bill. In
the case of AGS gate transactions such documentation must include images depicting the
condition of the equipment at the time the Motor Carrier to be charged both accepted and
returned the Equipment. [Revised 11/05/08]

Where the reasonable and customary cost to repair exceeds the casualty loss value as
determined in Section E.2.a hereof, the Motor Carrier shall be obligated only for the lesser
sum.

Provider shall invoice Motor Carrier no later than the following timeframes: 1f Motor Carrier
is not invoiced within the established timeframes, the right of the Provider to recover such
charges will be lost: [Revised 11/05/08]

1} Standard Gate System (manned): Not later than 165 calendar days.
2) AGS Gate System (unmanned): Not later than 120 calendar days following the
interchange transaction giving rise to the bill.

4. Tires

Repair of damage to tires during Motor Carrier’s possession is the sole responsibility of
Motor Carrier, based on prevailing reasonable and customary repair costs and equipment use.
[Revised 7/25/07]



5.

6.

1.

b.

Repair of tires unrelated to damage occurring during Motor Carrier’s possession is the sole
responsibility of the Provider, based on prevailing reasonable and customary repair costs and
equipment use. [Revised 7/25/07)

Disposal of Dunnage

a.

Motor Carrier shall return Equipment with all dunnage, bracing, contaminants and debris
removed and the floor swept.

Free Days and Use Charges

a.

Interchange of Equipment is on a compensation basis. Provider may permit some period of
uncompensated use and thereafter impose use charges, as set forth in its Addendum.

Motor Carrier shall be responsible for use and/or storage charges set forth in the Addenda.

Provider shall invoice Motor Carrier for use and/or storage charges within sixty (60) days
from the date on which Equipment was returned to Provider by Motor Carrier. 1f Motor
Carrier is not inveiced within the established timeframe, the right of the Provider 1o recover
such any associated charges will be lost. [Revised 11/05/08]

In absence of a dispute resolution process contained in the Provider’s addendum, the
following dispute resolution process will apply:

Motor Carrier shall advise Provider in writing of any disputed items on Provider’s invoices
within 30 days of the receipt of such invoice(s), pursuant to paragraph E.6.g of the
Apreement. Provider will undertake to reconcile such disputed items within 30 days of
receipt of Motor Carrier’s notice and will either provide verification for charges as invoiced
or will issue a credit to Motor Carrier’s account for any amount not properly invoiced. Such
disputes do not constitute valid grounds for withholding or delaying payments of undisputed
charges as required by the Terms of this Agreement. In the event that charges have been
verified by Provider and are again rejected and disputed by Motor Carrier for whatever
reasons, Provider and Motor Carrier reserve their rights and remedies under the law regarding
the payment of such charges. [Revised 5/17/08]

Provider shall provide the Motor Carrier documentation as is reasonably necessary {o support
its invoice.

Motor Carrier shall respond in writing to Provider’s invoices within thirty (30) days,
documenting with appropriate evidence its disagreement with any of Provider’s invoices it
believes to be incorrect.

Moter Carrier will participate in good faith in Provider’s established method of dispute
resolution, as set forth in its Addendum.

International Trade

Where Equipment is an instrument of international traffic only, Provider shall advise Motor
Carrier thereof on the Equipment Interchange Receipt and, thereafter, Motor Carrier agrees to
restrict the use of Equipment to the permitted uses contained in 19 CFR 10.41 a (f).

F. Liability, Indemnity, and Insurance

Fines, citations: Motor Carrier shall pay all fines arising out of its acts or omissions in the
operation of Equipment during the Interchange Period.

5



a.

Motor Carrier will provide a corrected copy of Equipment-related citations to Provider upon
completion of Interchange.

independent contractor status: No Party or its agents is the employee or agent of any other Party.

[f the Equipment is interchanged by Motor Carrier or is otherwise authorized by Motor Carrier to
be in the possession of other parties, the Motor Carrier shall be responsible for the performance of
all terms of this Agreement in the same manner as if the Equipment were in the possession of the
Motor Carrier, unless the written consent of Provider has been obtained.

Indemnity:

a.

Subject to the exceptions set forth in Subsection (b) below, Motor Carrier agrees to defend,
hold harmless and fully indemnify the Indemnitees (without regard 1o whether the
Indemnitees’ liability is vicarious, implied in law, or as a result of the fault or negligence of
the Indemnitees), against any and all claims, suits, loss, damage or liability, for bodily injury,
death and/or property damage, including reasonable attorney fees and costs incurred in the
defense against a claim or suit, or incurred because of the wrongful failure to defend against a
claim or suit, or in enforcing subsection F.4 (collectively, the “Damapes™), caused by or
resulting from the Motor Carrier’s: use or maintenance of the Equipment during an
Interchange Period; and/or presence on the Facility Operator’s premises. [Revised 1/17/05]

Exceptions: The foregoing indemnity provision shall not apply to the extent Damages: (i)
occur during the presence of the Motor Carrier on the Facility Operator’s premises and are
caused by or result from the negligent or intentional acts or omissions of the Indemnilees,
their agents, employees, vendors or third party invitees (excluding Indemnitor); or (ii) are
caused by or result from defects 1o the Equipment with respect to items other than those set
forth in Exhibit A, unless such defects were caused by or resulted from the negligent or
intentional acts or omissions of the Motor Carrier, its agents, employees, vendors, or
subcontractors during the Interchange Period. {Revised 1/17/05]

5. Notice of Filed Claims:

Motor Carrier shall promptly notify Provider, Equipment Owner and/or Facility Operator of
any claim arising against Motor Carrier under Section F.4, and shall also advise Provider,
Equipment Owner and/or Facility Operator at that time of the legal defense undertaken
regarding that claim. Failure of the Motor Carrier to timely provide such legal defense, and
the undertaking of that legal defense by Provider, Equipment Owner and/or Facility Operator
to protect such Party’s respective interests, shall result in the Motor Carrier’s bearing such
reasanable attorney fees and costs incurred by the Provider, Equipment Owner and/or Facility
Operator in providing such legal defense.

Provider, Equipment Owner and/or Facility Operator shall promptly notify Motor Carrier of
any claim arising under Section F.4. which Provider, Equipment Owner and/or Facility
Operator receives. Provider, Equipment Owner and/or Facility Operator shall not undertake
any legal defense of or incur any legal expenses pertaining to the claim submitted to the
Motor Carrier, unless Motor Carrier fails to timely do so as provided in Section 5.a.

Insurance: To the extent permitted by law, Motor Carrier shall provide the following insurance
coverages in fulfillment of its legal liability and obligations contained in this Agreement:

a.

A commercial automobile insurance policy with a combined single limit of $1,000,000 or
greater, insuring all Equipment involved in Interchange including vehicles of its agents or
contractors; said insurance policy shall be primary to any and all other applicable insurance

6



and shall name the Equipment Provider as additional insured. The extent of Equipment
Providers’ additional insured status is limited to the provisions of Section F.4 hereof.
[Revised 1/17/05]

b. A commercial general liability policy with a combined single limit of $1,000,000 per
occurrence or greater, of which no portion can be self-insured. [Revised 04/11/07]

¢.  Motor Carrier shall have in effect, and attached to its commercial automobile liability policy,
a Truckers Uniform Intermodal Interchange Endorsement (UIIE-1), which includes the
coverages specified in Section F.4. Motor Carrier shall use endorsement form UIIE-1 (or
other corresponding forms which do not differ from UIIE-1) in the most current form
available 1o the insurance carrier. Evidence of the endorsement of the policy and the coverage
required by this provision shall be provided to IANA by the insurance company.

d. 1ANA shall receive a minimum of thirty (30) days advance Notice of any cancellation of such
coverages.

7. The Provider agrees that it will obtain all information concerning Motor Carrier Certificates of

Insurance from the Intermodal Association of North America, and that additional evidence of
insurance will not be requested from Motor Carrier Participants.

G. General Terms

1.

Entire Agreement: This Agreement, including its Addendum, but only to extent that its terms do
not conflict with this Agreement, contain the entire Agreement between the Parties hereto. This
Agreement supersedes all prior agreements and understandings, oral or written, if any, between
the Parties except as contained herein. No modification or amendment of any of the terms,
conditions or provisions hercin may be made otherwise than by written Agreement signed by the
Parties. |Revised (4/11/07]

This Agreement shall apply unless it is superseded in whole by a separate bilateral written
contract.

Headings: The headings contained in this Agreement are for reference purposes only and shall not
affect in any way the meaning or interpretation of this Agreement.

Waiver: The terms or conditions of this Agreement may be waived at any time by the Party
entitled to the benefit thereof, but no such waiver shall be effective unless the same is in writing
and no such waiver shall affect or impair the right of the waiving Party to require observance,
performance or satisfaction either of that term or condition as it applies on a subsequent occasion
or of any other term or condition hereof. The waiver by any Party of a breach of any provision of
this Agreement shall not operate or be construed as a waiver of any subsequent breach of the
same or any other provision of this Agreement by either Party.

Material Breach: If it is determined that, at the time of Interchange, the Motor Carrier was not
insured in accordance with Section F.6. of this Agreement, the Motor Carrier shall have been in
material breach of this Agreement and the Agreement shall, subject to the survivability provisions
hereof, terminate immediately pursuant to Section G.16.

With the exception of Section G.4., no breach of this Agreement, either by an individual Motor
Carrier or by an individual Provider/Facility Operator, shall affect the rights and obligations of
that Motor Carrier or Provider/Facility Operator with all other Parties hereto.



10.

11.

12.

Assignment: No Party shall assign this Agreement or any part hereof without the written consent
of the other Parties provided that no such consent shall be required in the event of Provider’s
assignment to a successor-in-interest as a result of a merger or sale of substantially alt of
Provider’s assets.

Except as otherwise provided herein, this Agreement shall be binding upon and inure to the
benefit of the Parties hereto and their respective successors and permitted assign.

No Third Party Beneficiaries: Except as expressly provided herein, nothing in this Agreement
shall entitle any person other than the Parties or their respective successors and mutually accepted
assigns to any claim, cause of action, remedy or right of any kind. [Revised 04/11/07]

Governing Law: The laws of the state of Maryland, the location at the principal place of business
of the Intermodal Association of North America shall govern the validity, construction,
enforcement and interpretation of this Agreement without regard to conflicts of law principles.

Venue: Any action which may be brought te enforce or interpret this Agreement shall be brought
in a trial court of competent jurisdiction as follows:

a. As to questions of interpretation or enforcement of the Agreement, at the location of the
principal place of business of the Intermodal Association of North America;

b. As to questions of indemnification under the Agreement at the situs of the transaction giving
rise to the requested indemnification;

c. As to monetary obligations between the Parties by reason of Equipment usage charges at the
situs of the transaction giving rise to the requested damages;

d. As to monetary damages between the Parties arising out of physical damage to or loss of
Equipment, at the situs at which the Equipment was last interchanged prior to such loss or
damage.

Severability: If any one or more of the provisions contained in this Agreement shall for any
reason be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or
enforceability shall not change or invalidate any other provisions hereof,

Survival: Cancellation of this Agreement notwithstanding, Motor Carrier shall remain obligated
to return Equipment provided hereunder and otherwise perform its obligations outstanding at the
time of cancellation.

Compliance of Law: The Parties shall obey all federal, state and local laws, rules and regulations
including those pertaining to the transportation of hazardous materials.

Force Majeure: In the event the Motor Carrier is unable to Interchange Equipment to Provider
within the free time as specified in Provider’s Addendum, or Provider’s applicable Tariff, as a
result of Acts of God, war, insurrections, strikes, fire, flood or any like causes beyond the Motor
Carrier’s control, the Motor Carrier shall be exempted from the per diem charges to the extent of,
and for the duration of, the condition that prevented the redelivery of the Equipment. [Revised
9/13/04]

Attorney’s Fees: Should any action be brought by either Party to enforce or for the breach of any
other terms, covenants or conditions of this Agreement, either Party shall be entitled, if it shall
prevail, to recover reasonable attorneys’ fees together with the cost of the suit therein incurred.



r’.

14.

15.

16.

Notices:

a. The Provider agrees to provide ten (10) days written Notice 1o the Motor Carrier of any
changes to the terms or conditions of its Agreement Addendum. The effective date of any
change shall be no less than thirty (30) days from the date of notification to Motor Carrier.
[Revised 6/02/05]

b. Notices required under this Agreement from Motor Carrier to Provider, or from Provider to
Motor Carrier, shall be in writing and sent by confirmed facsimile or by first class mail,
postage paid, and properly addressed. Alternatively, such written Notice can be personally
served, sent by registered or certified mail, postage prepaid, or by a national overnight courier
or delivery service, properly addressed 1o the individual shown in the UITA subscriber record.
Either Party, at any time, may change its address by written Notice to the other party sent as
provided in this Paragraph. The earlier of (1) the date of receipt or (2) three days afler the
date such written Notice is given in accordance with this Paragraph shall constitute the initial
date of Notice in computing the elapsed time as specified in any Notice requirement in this
Agreement.

c. In the event it becomes necessary for the Provider to suspend a Motor Carrier's interchange
privileges for non-payment of outstanding invoices, Provider shall notify Motor Carrier, via
confirmed facsimile, e-mail or letter, no less than 3 business days prior to suspension, that
unless the outstanding issue is resolved, suspension of interchange privileges may occur. The
final notification shall include contact information necessary for the Motor Carrier to resolve
the outstanding issue. [Revised 4/26/05]

Multiple Counterparts: The Agreement may be executed in a number of identical counterparts,
each of which for ‘all purposes is to be deemed an original, and all of which constitute,
collectively, one Agreement; but in making proof of this Agreement, it shall not be necessary to
produce or account for more than one such counterpart.

Term: This Agreement shall be effective for a period of one year from its execution and shall
continue in effect thereafter for consecutive one year terms unless cancelled in writing, by
consent of the Parties, or by any Party upon thirty (30) days prior Notice to the other Party or to
the President of JANA.

A Party whose participation in the Agreement has been cancelled for nonpayment of the IANA
Administrative Service Fee may not assert any rights under this Agreement for any Interchange
undertaken during the period of the cancellation.

The absence of insurance as required in Section F.6. hercof shall effect immediate cancellation of
the Motor Carrier’s rights under this Agreement until such time said requirements are again
satisfied.

Notwithstanding any other provisions of this Agreement, the obligations and rights of the Parties
under Section F.1, 4, 5, and 6 shall survive any cancellation of this Agreement.

H. Dispute Resolution Process: Parties shall utilize the mandatory and binding Dispute Resolution

Process, in accordance with the guidelines listed in Exhibit D, to arbitrate matters relating to per
diem/use, maintenance and repair or lost/stolen equipment charges. All claims must have been
disputed initially through the standard dispute resolution process under the UIIA/EP Addenda and
meet the criteria outlined in Exhibit D. {Added 08/01/08]



Execution Clause

This Agreement shall be binding upon all Parties, and of full force and effect, at the time of its
signing by a duly authorized official of a Party and its acceptance by IANA. An authorized official’s
signing constitutes the executing Party’s representation that the executor possesses such
authorization.
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. |

Appendix |

ADMINISTRATIVE PROCEDURES

Administration and Implementation

Al

The Intermodal Interchange Executive Committee (hereinafter called the “Committee™), a
Standing Committee of the Intermodal Association of North America, is responsible for the
administration and interpretation of the Agreement, and for the processing of changes and/or
modifications to the Agreement. [Revised 4/06/05]

The Chairperson of the Committee shall be the President of the Intermodal Association of North
America, who shall serve without voting privilege. The President is responsible for the
Administration and Management of IANA and the Agreement, as provided in IANA’s bylaws.

The Committee shall consist of a minimum of two representatives from each mode representing
Motor, Ocean and Rail Carriers participating in the Agreement, with an equal representation of
each mode. Each representative shall name his or her alternate from their respective mode who
shall participate in Committee meetings and serve as the voting member in the absence of the
principal representative. Representatives and their allernates must be from companies that are
current signatories to the Agreement. Attendance at meetings is limited to voting members and
their alternates. 1f Committee members wish to have an industry representative invited to attend a
meeling in an advisory capacity, the majority of the Committee must approve of this invitation
prior to it being delivered. |Revised 04/11/07]

To conduct business under the [ANA Agreement, a quorum shall consist of the Chairperson and
at least two Committee representatives from each invelved industry mode or segment.

Items to be included on the Agenda for any regularly scheduled meeting of the Committee must
be provided, in writing, to the Chairperson, at least forty-five (45) days in advance of the meeting
date. Agenda items received less than 45 days prior to a regularly scheduled Committee meeting,
will be placed on the Agenda under Other Business, and will be discussed, time permitting.
|Revised 4/06/05]

The duties of the Chairperson, shall consist of the following:

1. The Chairperson shall be responsible for the day-to-day management of the Interchange
program, including marketing and promoting the Agreement among the various segments of
the industry; retaining the originals of the signed Uniform Intermodal Interchange and
Facilities Access Agreements or amendments thereof, and exchanging information with
Committee members concerning new signatories.

2. The Chairperson shall maintain a current list of the Parties to the Agreement and shall
periodically identify newly terminated participants.

3. The Chairperson shall disseminate pertinent information on participating Motor Carriers to
Providers, in a method mutually agreed to by Providers and the IANA. Entry by new
participants to the Agreement shall become effective on the date the Agreement is accepted
by the Chairperson as being in compliance.



4. Committee members will be provided with the meeting Agenda and appropriate backup

. materials, at least thirty (30) days in advance of any regularly scheduled meeting. [Revised
4/06/05]

G. In the absence of a definitive process within these Administrative Procedures, all meetings shall
be conducted in accordance with Roberts Rules of Order. [Revised 4/06/05]

. Review Procedures for New or Revised Providers Addenda

A. The appropriate modal Committee members will review the Addenda for new Providers and
revisions to Addenda for existing Providers, These Committee members will determine whether
the Addenda language is consistent with the existing provisions of the Agreement. Economic
terms and those commercial terms that are not appropriate for consideration within the UIIA
which are included in the Addenda are not reviewed. [Revised 04/11/07]

B. A new or existing Provider shall submit Addendum language to the Chairperson of the
Committee a minimum of ninety (90) days prior to the effective date of the Addendum. Within
ten (10} working days after receipt of new or revised Addendum language, the Chairperson shall
forward, through facsimile transmission or mail, and/or by e-mail, a copy of the proposed
Addendum language and an evaluation by IANA staff of the conformance of such language with
the Agreement to Commitiee members representing the affected mode(s). Economic or
commercial terms will be deleted from the Addendum before forwarding to the Committee
members. [Revised 4/06/05]

C. Modal Committee members shall review the Addendum language and submit any comments, in
writing, to the Chairperson of the Committee within fifteen (15) working days of their
confirmation of receiving the new Addendum language, and [Revised 4/06/05]

. 1. In the absence of the submission of any adverse comments from the modal Committee
members conducting the review, the new or revised Addendum will become effective on the
proposed effective date. [Revised 11/1/06]

2. If any modal Committee member questions Addendum language as being in conflict with the
Agreement, a conference call shall be held between the Committee members conducting the
review, the Provider submitting the Addendum language in question, and a designated 1ANA
staff member., The purpose of the call will be to discuss the specific provisions in question
and shall be held within fifieen (15) working days after the timeframe for Committee review
has expired. [Revised 11/1/06}

a) Ifamajority of the modal Committee members participating in the meeting or conference
call determine that the Addendum language conflicts with the Agreement, the Provider
will be requested to modify or delete the specified Addendum language. If such revisions
responsive to the Committee’s determination are made the Addendum will become
effective on the proposed effective date. In the event the Provider refuses to modify the
Addendum language, participation in the Agreement will be declined. Regarding
modifications to existing Addendum language, Provider will be requested to modify or
delete the involved Addendum language and will be provided a ten (10) day comment
period to respond to the Committee’s determination. Refusal by a Provider to adopt the
language modifications will result in the termination of participation in the Agreement.

If a “simple” majority of the modal Committee members participating in the meeting or
conference call do not agree on acceptance or denial of the addendum language, the
‘ Addendum language in question, will be denied. [Revised 4/06/05]
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b) If a majority of the Committee members participating in the meeting or conference call
do not agree that the Addendum language conflicts with the Agreement, the Addendum
will become effective on the proposed date.

3. Once Addendum language is approved by the modal Committee members, with the exception
of the discovery of a material mistake regarding the consistency of an Addendum provision
with the UIIA, no additional requests from Committee members for modifications to the
approved language in the Addendum will be entertained for a period of six months from the
effective date of the Addendum. [Revised 04/11/07]

I1l. Requests for Interpretation of Agreement Provisions

A. Requests for interpretations of the Agreement shall be handled initially by informal ruling of the
Chairperson in consultation with Committee members representing the industry segments
involved. The IANA’s General Counsel will serve as legal advisor for such consultations.

The Party seeking an interpretation shall submit its request in writing to the Chairperson of the
Committee, who within seven (7) working days of receipt, shall send a copy to any other party
involved in [the particular instance prompting] or known to support the request. Such party shatl
submit to the Chairperson within seven (7) working days a statement of its position on the matter,
The Chairperson shall disseminate both the original request for interpretation and any statements
provided by other parties to Committee members representing the involved industry Parties
within five (5) working days of receipt. The modal Committee members shall provide the
Chairperson with their comments regarding the request for interpretation within ten (10) working
days from receipt of information provided by Chairperson. [Revised 4/06/05]

B. The Chairperson shall promptly advise the Party(ies) by facsimile or mail, of the modal
Committee members’ action on the requested interpretation within five (5) working days. Should
the interpretation rendered by the modal Committee members following consideration and
determination not be agreed with by the Party(ies) participating in the requested changes or
modification, or commenting on the proposed language, such Party(ies), upon a demonstration of
new information or previous information not considered or other provisions in the Agreement
supporting the proposed language or changes, may request an interpretation by the full
Committee. The Committee shall within fifteen (15) working days of request either (1) confirm
the determination of the Chairperson and the modal representatives who made the initial
interpretation, (2) render a revised interpretation, or (3) decline further comment because good
cause has not been shown for reconsidering the initial interpretation. [Revised 4/06/05}

C. In cases of interpretations which affect Parties other than those invelved in a particular request, or
whose outcome involves a substantive change in the terms of the Agreement, the Chairperson
shall prepare and serve Notice thereof on all Parties via first class U.S. mail.

1V. Requests for Modifications to the Agreement,

A. The full Committee shall be responsible for considering requests for changes to the Agreement.
Such requests shall be submitted in writing to the Chairperson and may be filed by any Party that
is a participant in the Agreement. The Chairperson shall transmit the request to the full
Committee for consideration at its next scheduled meeting. [Revised 04/11/07]

B, The Committec shall consider the request for modification at the next scheduled meeting of the
Committee at which a quorum is present and promptly advise petitioner of its decision and
reason(s) for thal action. If a proposed change to the Agreement is not approved by a three-
fourths (3/4’s) majority vote of the full Committee, the suggested change will fail. [Revised
04/11/07)
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V. Notice of Proposed Modifications to the Agreement and Comment Process

Al

If the Committee votes to modify the Agreement, the Chairperson shall provide Notice in writing and
by posting on IANA website within ten (10) working days of the Commiitee vote, of the exact
language and a proposed effective date of the proposed change to all Participants in the Agreement.
UIIA Participants shall have thirty (30) days from the date of this notification to provide comments
on the proposed change. Comments must be submitted in writing to the Chairperson, who shall
transmit the comments to the {ull Committee for consideration within ten (10) working days after the
close of the thirty (30} day comment period. The Committee shall consider comments and advise of
its decision to either rescind or move forward with the proposed modification within fifteen (15)
working days from receipt of comments provided by Chairperson. A three-fourths (3/4°s) majority
vote of the full Committee will be required to rescind the prior decision to modify.

Notice of the Committee’s final decision will be provided to all Parties within five (5) working days
from the close of the period to receive comments from the Committee and the proposed effective
date of any changes shall not be less than fifteen (15) days from this date of notification. [Revised
4/06/05)

If no comments are received, or all comments concur with the Committee’s decision to modify the
Agreement, the Chairperson shall immediately notify all Parties of the change, and its effective date,
which shall be not less than thirty (30) days from the date of the close of the thirty (30) day comment
period. [Revised 4/06/05)

Staff will review existing Addenda for consistency with the modification(s). If changes are required,
the Parties must do so within 30 days of this notice of that requirement, and submit the revised
Addenda to IANA. [Added 04/11/07]

V1. Prerequisites for Participation

A.

Parties seeking to participate in this Agreement must first provide to IANA, its officially-
registered Standard Carrier Alpha Code (SCAC) as issued by the National Motor Freight Traffic
Association, the cost of which shall be borne by the prospective Agreement participant. Failure of
the participant to maintain its officially-registered SCAC shall constitute grounds for immediate
cancellation of its participation in the Agreement and related Addendum/Addenda.

Parties to this Agreement shall maintain facsimile and electronic communications capabilities on
a 24 hour per day, 7 days per week, basis. Failure to provide such communication capabilities can
result in the cancellation of this Agreement and related Addendum/Addenda. [Revised 04/11/07]

Upon demand, Motor Carrier shall furnish to the Intermodal Association of North America
(IANA), the insurance policies required under this Agreement and/or any participating Equipment
Provider’s Addendum. Failure of the Motor Carrier to furnish said policy(ies) on demand shall
constitute a breach of this Agreement, and shall be cause for immediate cancellation of the Motor
Carrier’s Agreement.

Companies “Doing Business As” another entity will be listed in the UIIA database and in other
appropriate documents, by the company name as placarded and/or stenciled on the interchange
Equipment. Certificates of insurance must clearly identify said company as having all insurance
coverages as required under the Agreement and/or any participating Equipment Providers’
Addenda.
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VII. Party’s Right to Terminate Participation

A. Any party desiring to terminate participation in this Agreement, as subsequently revised or
supplemented, shall so notify the Chairperson, in writing, by Certified mail, prior to the effective
date of the modification. The absence of such notification will constitute acknowledgement of the
Party’s intent to continue to participate in the revised or supplemented Agreement.

VIII. Compliance with the Agreement [Added 11/1/06]

A. Parties to this Agreement agree to be bound by the provisions of the UIIA, and subsequent
amendments and/or revisions of that Agreement, and any addendum thereto, that does not conflict
with the terms of this Agreement.

B. Violations to this Agreement, upon verification by {ANA, will be reported to the Party
committing the violation, by the Chairman of the IIEC, with a request to correct the action(s) that
are not in compliance.

C. Parties that repeatedly violate the provisions of this Agreement may face cancellation of their

participation in the UHA,

Reorganized and Revised
By Intermodal Interchange Executive Committee: June 19, 2000
Revised: November 5, 2008
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EXHIBITS TO THE

UNIFORM INTERMODAL

INTERCHANGE AND FACILITIES
ACCESS AGREEMENT

(UIIA)



Exhibit A to UHA
As referenced in Sections D.3.a.1 and F.4.b.
{Added to UITA on 1/17/058)

The following list sets forth those items, which the Motor Carrier has responsibility for visually or audibly checking prior to use
of the Equipment:

1.

10.

11.

12.

13.

14.

15.

16.

Chassis Twist Locks and Safety Laiches — (Check that twist locks and safety latches are engaged and properly
secured.)

Slider Pins — (Check that slider pins are engaged for all sliding chassis.)

Bolsters (Check that bolsters are not bent and the container can be secured properly.)

Landing Legs (Check that Landing legs are in 90 degree position and they move up and down properly.)

Sand Shoes (Check that sand shoes or dolly wheels are attached to landing legs and secure.)

Crank Handles (Check that handle is attached, secure and operable to move landing legs up and down.)

Mud Flaps — (Check that mud flaps are whole and properly secured.)

Tires {Check that the following conditions are not present.)

a. Tire ts flat, underinflated or has noticeable {e.g., can be heard or felt) leak.

b. Any tire with excessive wear (2/32nds or less thread depth), visually observable bump, or knot apparently related
10 tread or sidewall separation,

¢. Tire is mounted or inflated so that it comes in contact with any part of the vehicle. (This includes any tire
contacting its mate in a dual set.)

d. Seventy-five percent or more of the tread width is loose or missing in excess of 12 inches (30cm) in
circumference,

Rims (Check that rims are not cracked and/or bent.)

Rear Underride Guard (“ICC Bumper™) (Check that Guard is in place and not bent under the frame.)

Electrical Wiring/Lights — (Check that lights are in working ordet.)

Reflectors/Conspicuity Treatments (Check for reflector lenses and presence of conspicuily tape or bar on the 3 visual
sides of the chasgis.)

Brake Lines, Including Air Hoses and Glad Hands — (Check for audible air leaks and proper pressurization only.)
Current License Plate {Check to see that it is affixed to equipment.)
Proper Display of Hazardous Cargo Placards, In Accordance with Shipping Papers

Display of Current Non-expired Federal Placards or Stickers (Check to see that it is affixed to equipment.)

The foregoing list does not include latent defects unless caused by or resulting from the negligent or intenticnal acts or
omissions of the Motor Carrier, its agents, employees, vendors or subcontractors during the Interchange Period. The foregoing
list is without limitation of any federal or state legal requirements applicable to Motor Carrier with respect to use or operation
of Equipment. |Revised 1/17/05]



Exhibit B to UHA
Equipment Owners Responsibility
(added to UILA on 07/25/07)

Repairs made to any item listed in Exhibit B that were a result of damage and not normal Wear and Tear, are the
responsibility of the Motor Carrier.

Application for registration papers
Application of vehicle license plates

Axle due to insufficient lubrication

Axle spindle due to insufficient lubrication
Axles

Battery Box Covers

Brake adjustments on trailers or chassis (1) (2)
Brake and brake component repairs (3)
Broken Batteries

Caulking/Sealing of Old Patches
Caulking/Sealing of Seams

Cleaning and adjustment of electrical connector socket
Closed trailer or container roof bows
Component securements, bolts, rivets, welds
Conspicuity treatment

Container Securement Device Handles
Damage to the first three crossmembers (4)
Dolly Axle

Dolly Wheels

Door Locking Bar Handles

Daoor Tie-backs

FHWA Inspections

Floor or decking

Heating and/or refrigeration unit repairs
Hub assembly due to insufficient lubrication
Initial + Number Markings

[nterior landing gear components

Interior Lining

Interior Posts

Landing Gear Operating Cross shaft

Lift Pads

Lights

Manifest Box

Mud Flaps -+ brackets

PI Certification

Refrigeration Cabinet Doors

Repairs, renewals or replacement of tires and/or tubes
Replacement of dolly crank handle
Replacement or repair of gladhands

Safety Latches

Sand Shoes

Sign Boards

Sliding Tandem removable locking bars
Tank container Components

Trailer/Chassis locking assemblies

(1) Not equipped with automatic stack adjusters

(2) Upon Drivers Request with Drivers signature required

(3) Except servicing due to accumulation of ice and snow

(4) Located behind the grid section of trailers not originally equipped with grid extension plate.
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Exhibit C to ULIA
{Added to UIIA on 07/25/07)

Motor Carrier Responsibility During the Interchange Period

Tires

Sidewall cut/punctured through one or more plies of fabric

-'[l‘ire shoulder and/or tread cut/punctured through one or more plies of fabric when such injury is larger than 1/4".
Slid Flat damage to tire and/or tube - removal of 4/32 of tread or rubber when compared to the remaining tread.
Run‘Flat damage to tire and/or tube

Niissing Tire, tube or rim

Removable Items

Missing chains, binders and cables
Missing tarpaulins and securements
Missing tarpauling bows

Missing rear header bar

Missing bulkhead

Cut or Torn ( through the thickness of metal)
Metal door, pate, sheet, post, crossmember, brace or support
DOT Under Ride Guard

Bent { where proper operation or function of unit is impaired)
Metal door, gate, sheet, post, crossmember, brace or support
DOT Under Ride Guard

Missing Items

DOT Under Ride Guard
Door or Gate

Removable side or section
Refrigeration unit parts

Interior
Interior not free of dunnage, bracing and/or debris
Contamination (refer to AAR Rule 81 (g) 1-13)

Other
Correction of temporary repairs

Citations
Citations may be rebilled from the owner to the user of the equipment
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EXHIBIT D TO THE UHA
DISPUTE RESOLUTION PROCESS GUIDELINES
(Added to UIIA on 8/1/08)
(Last Revised 11/05/08)

This process is applicable for disputed transactions relating to Maintenance and Repair, Per Diem or
Lost/Stolen Equipment invoices between Equipment Providers and Users (Motor Carriers) of intermodal
equipment who are signatories o the Uniform Intermodal Interchange and Facilities Access Agreement
(UNA). [Revised 11/05/08]

Disputes handled under the arbitration pracess will be mandatory and binding upon the parties. The
resolution process will be administered exclusively by [ANA.

A three-member arbitration panel will be appointed by IANA to handle disputed invoices submitted for
arbitration, The panel will consist of one IANA member from each mode, i.e. a Motor Carrier, Water
Carrier and Railroad. However, the decision will be rendered by the two arbitrators representing the modes
involved in the disputed invoice(s). The third appointed arbitrator from the mode not involved in the
transaction will act as an alternate, and will render a decision only in the event the arbitrators from the
involved modes cannot agree on a resolution of the dispute.

Members of the arbitration panels will serve on a voluntary basis without compensation, and for a period of
one year. To qualify as an arbitrator the individual must have five years’ operating experience involving
such matters as gate interchanges, the yard procedures assoctated with vessels and trains, loading and
unloading operations, the operations of marine and rail container yards, the receiving and delivery of
containers, and/or with road equipment.

Disputes must be submitted to IANA in writing and in accordance with paragraph 7 below and must be
accompanied by a filing fee made payable to [ANA lo cover the costs of the administration of the dispute
process.

Disputes must be confined to charges arising from Maintenance and Repair (M&R), Per Diem or
Lost/Stolen Equipment invoices. There will be no limitation on the amount in controversy. Disputed
invoices can be consolidated for handling in a single arbitration, provided that they involve the same
or related charges. [Revised 11/05/08]

All claims must have been disputed initially through the standard dispute resolution process under the
UTIA/EP Addenda. In absence of a dispute resolution process contained in the Equipment Provider’s
Addendum, the default process in the UILA will be utilized in which a Motor Carrier has 30 days from the
date of an invoice for M&R or Per Diem claims to dispute the invoice to the Equipment Provider. The
Equipment Provider must respond to the Motor Carrier within 30 days from the date of the notice of the
dispute. The Motor Carrier will have 15 days from the date of the Equipment Provider’s response to either
pay the claim(s) or to seek arbitration.

The arbitration process will be initiated by the Motor Carrier or the Equipment Provider by the filing of a
Notice of Intent to Seek Arbitration with IANA by e-mail, facsimile, or overnight mail. IANA will transmit
the Naotice to the appropriate individual in the Equipment Provider or Motor Carrier organization
designated to receive such Notice. Within 15 days from the filing of the Notice, the Moving Party must
submit its information and arguments to IANA which will submit the documents to the Responding Party.
The Responding Party will have 15 days from the date the documents are sent to it by TANA to respond.
Upon receipt of the Responding Party’s documents, the complete record will be transmitted by IANA to the
arbitrators.

The arbitration panel will have 45 days from the date the information and arguments submitted by the
Parties are sent by JANA to render a written decision indicating the basis for its conclusions. Its findings
will address the validity of the claims and the Party responsible for payment or satisfaction thereof. The
determinations are to be based solely on the rules in the UIIA and the rules and charges in the Equipment
Provider’s Addendum,



Exhibit D of the UIIA (continued)

10.

13.

14.

16.

If during an arbitration pancl’s deliberations it appears that further clarification or explanation is needed
from a Party or the Parties, a conference call may be conducted with both Parties in the arbitration process
participating in the call.

The decision of the arbitration panel will be transmitted to IANA which will, in turn, forward the decision
to the Parties by e-mail, facsimile, or overnight mail. The decision of the arbitration panel is final and no
appeal is permitted.

If any part of an invoice submitted for arbitration is not disputed that part must be timely paid and cannot
be withheld during the arbitration process. In response to the arbitration panel’s decision, payment or
cancellation of the invoice must occur within 15 days from the date of receipt of the arbitrators® decision.

The cost of the filing fee is assessed against the Party against whom the arbitrators’ decision is rendered.
Should the filing fee have been paid by the prevailing party, it is entitled to reimbursement by the losing

party,

Once the arbitration process has been initiated, no suspension, cancellation, termination or any type of
interruption of the Motor Carrier’s interchange privileges for the disputed claims may occur. The
Equipment Provider and Motor Carrier, nevertheless, retain all of their rights and remedies for the
enforcement of the dispute resolution decision. |Revised 11/05/08]

Initiation of the arbitration process by a Motor Carrier does not preclude an Equipment Provider
from suspending, cancelling, or terminating the interchange privileges of this Motor Carrier for
reasons not related to the subject of the disputed claim and that are governed by the provisions of the
UIIA and/or the Equipment Provider’s addendum. [Revised 11/05/08)

Invoices submitted for dispute resolution must arise on or after the announced effective date of the
implementation of the program, which is August 1, 2008.
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UTIA ADDENDUM TEMPLATE

Listed below is the universe of economic issues that the Intermodal Interchange Executive Committee has approved for
inclusion in each participating Equipment Provider's Addendum to the Uniform Intermodal Interchange and Facilities Access Agree-
ment (UI1A).

Equipment Providers who subscribe to this Agreement will utilize this template in creating their individual Addenda. They are
not required, nor are they expected, to utilize every component listed below in creating their proprigtary Addendum. For example,
certain of the Addendum template provisions are more germane to rail-truck Interchange than water carrier-truck Interchange, and
vice-versa.

The Parties may not use this Addendum to cbviale or undermine the intent of the Agreement. For example, the Agreement
contemplates certain reimbursements for the cost of repairs. The Parties may agree to limit the potential cost of those repairs, but
such limitations may not be so restrictive that they would virtually eliminate responsibility for reimbursement.

It will be impermissible for Equipment Provider Agreement subscribers unilaterally to add other provisions to their ingividual
Addendum to this Agreement. Requests for addition(s) to the universe of economic issues that can be utilized in an Addendum to
this Agreement shall be submitted to the Intermodal Interchange Executive Committee for consideration as set forth in Part I,
Implementation, Review, Interpretation and Modification Procedures.

. Notificatlon and Free Time

. Free Time Commences

. Amount of Free Time

. Weekends — interruption of expiry of free time

. Holidays — interruption of expiry of free time

. Unroadworthy Equipment — suspension of expiry of free time
. Interchange to Inland Carrier — equivalent of termination

MTMOCOmL>» —

Il. Origin Storage
A.  Free Time Commences
B. Amount of Free Time
C. Charges Per 24-hour Pericd

lll. Destination Storags
A. Free Time Commences
B.  Amount of Free Time
C. Charges Per 24-hour Period

IV, Per Diem and Trailer Detention
A.  Type of Equipment
1. Free Time Allowance

2. Per Diem
a) Day1-—
by Day___ -
cy Day__ -

V. Method of Invoice Dispute Resolution

VI, Other Charges

Empty to Empty

Crossover

Failure to File Crossover Interchange
Hazardous/Municipal Waste

OTHER

moom>

VIl. Damages to Equipment
A. Method of Determining Cost

8. Other

VIll. Repairs to Equipment
A.  Tires
B. Other

IX. Lost, Stolen or Destroyed Equipmant
A. Suspension of Per Diem
B. Disposition of Destroyed Equipment

X. Insurance
A.  Amounts of Additional Required Coverage by Class
B. Limitations on Rating Level of Insurer
C. Self-Insurance and Minimum Permissible Deductibles
2/10/99
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FACILITIES USE AGREEMENT

In consideration for being allowed to use
(example, the gymnasium at a State facility), described herein as the "Event," on the
date and times specified below, (hereinafter referred to as
“Event Sponsor”) agrees to assume all risk of and liability for and hereby indemnifies,
saves and holds harmless the state of North Dakota and its agencies, officers, and
employees of, from and against any and all claims of any nature including all costs,
expenses and attorney's fees, which may in any manner arise out of, or result from the
Event.

Event Sponsor represents that its activities, pursuant to this agreement, will be supervised
by adequately trained persomnel, and that Event Sponsor will observe, and cause the
participants in the activity to observe, all safety rules for the facility and the activity.
Event Sponsor acknowledges that the State has no duty to and will not provide
supervision of the activity.

Event Sponsor shall also secure and keep in force during the entire term of the Event,
from an insurance company, government self-insurance pool or government self-
retention fund authorized to do business in North Dakota, commercial general liability
insurance covering claims based on the vicarious liability of the Event Sponsor arising
out of this agreement, naming the state of North Dakota and its agencies, officers, and
employees (State) as additional insureds, and furnish a certificate of insurance showing
the endorsement naming the State as additional insureds. The limits of liability required
of the liability insurance coverage are at least $250,000 per person and at least
$1,000,000 per occurrence. The endorsement to the policy will provide that the policy
may not be canceled without 10 days’ written notice to the State, shall contain a "Waiver
of Subrogation” waiving any right of recovery the insurance company may have against
the State and provide that any attorney who represents the State under this policy must
first qualify as and be appointed by the North Dakota Attorney General as a Special
Assistant Attorney General as required by N.D.C.C. Section 54-12-08. Event Sponsor
will deliver said certificate of insurance and endorsement to the undersigned at least 10
days prior to the Event,

Event:
Area of and facilities to be used:
Date and time of event:

Dated this day of .20
Event Sponsor: State of North Dakota Facility
By: By

Its: Its:




