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Chairman Keiser: Opened the hearing on HB 1361 relating to licensing requirements for 

professional employer organizations & declare an emergency. 

Bette Grande-Representative District 41. Introduces Al Jeager. 

Al Jeager-Secretary of State. This bill was drafted by our office. A couple of years ago this 

body passed legislation allowing registration of professional employee organization appeals 

- with our office. I estimated three or four companies that would use this. The fact is, today we 

have over thirty. The license fee is a thousand dollars, but with over thirty companies, we also 

have experienced challenges for reporting requirements and financial information. This is what 

prompted this bill. I will have Clara Jenkins and pass out testimony. When this bill came out, 

Clara was contacted by a representative of the National Association Professional Employee 

Board Organization. They would sent to our office what they thought about the bill. It was 

directed to Representative Grande. We have had no communication with them. If they had 

concerns, they chose not to bring it to my office and we became aware through a third party. 

Clara Jenkins-Director of Secretary of State. See testimony attachment. 

Chairman Keiser: Should the performance bond correlate with the disclosure? 
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Jenkins: The application doesn't require any disclosure or what the disclosure is. There has to 

be some reporting feature. Maybe on the renewal process because on the front end that 

employer isn't going to know what is his exposure is until he has acquired those files. 

Al Jeager-Clara is not a trained auditor reviewer of complex financial statements. The time 

she spends reviewing complex things and the back and forth, we certainly earned the money. 

This is more than our office can handle. 

Chairman Keiser: I want to bring to attention the concern Al Jeager about he did not have an 

auditor in his office. 

Todd Fuchs-Payroll Express Inc. from Fargo. I initially went to Bette and asked for her help. 

We were asked if we wanted to do this audit thing, well, it's good for industry. We initially set 

up so there was a review financial which cost me $1500. That was more than I thought it was 

going to cost. When it came around the audited financial, finding a auditor, in the middle of 

- summer in Fargo, auditors are just buried. Now it's $5500. I now have $7000 into thing. We 

do need some protection. We want to put some teeth into the registration. 

Representative N Johnson: What would getting a bond cost you? 

Fuchs: I haven't looked into it but I hope is less than $5500. 

Art Geiger-President and owner of Avitus Group. I am in opposition of HB 1361. See 

testimony attachment. 

Representative Amerman: What does this bill do? 

Geiger: It eliminates minimum requirement & standard for business to operate in the PEO 

industry. 

Vice Chairman Kasper: If you rewrite something in North Dakota statue and keep your 

standards, is there an area that could be compromised. 



• 

Page 3 
House Industry, Business and Labor Committee 
Bill/Resolution No. 1361 
Hearing Date: January 21, 2009 

Geiger: I'm not sure I can answer that in total. I learned some things here listening from the 

Secretary of State Office. I was surprised by some of the comments. I have not heard these 

kinds of concerns and I need to learn some more from some of these issues. 

Vice Chairman Kasper: Do the other 35 states you mentioned that adopted you model 

standard require audited financial statements and if so are they as costly in each of those 

states. 

Geiger: You can get a financial statement audited and send it to all 35 states, yes that is a 

possibility. I think there should be some solution to how a separate document could be 

separated from the full financial audit. Some companies have gotten so large and complex 

that they have misrepresented through financial documents the strength of those companies. 

This is what we been trying to avoid in our efforts to enact legislation as the act in North 

Dakota. Another surprising this I heard in Secretary of State's testimony was that there are 33 

- businesses trying to do business in North Dakota. This would explain the importance why we 

need such correct oversight. This industry is growing rapidly, the nature of the way business 

are treated in America, there will employers that will seek out the services of the PEO. PEO's 

will continue to grow, while it's a good thing, we want to make certain that these businesses 

don't take advantages of North Dakota, right now with a limited number of PEO's. This issue 

will be more complex and require all of us the way we will oversee the management of it. It's 

not uncommon for business to seek regulation and our industry has done so because of the 

complexity & nature of our business. That is what I'm here for is to promote PEO's, while I 

understand the concerns, I'm thoroughly opposed to the language of this bill and I hope we 

can find a solution. 

Representative Thorpe: With all the over striking, do you feel our code is over zealous or are 

-there any parts that we are eliminating that we should keep? 
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Geiger: No, I don't think it's over zealous and I do have empathy to Todd's comments. I was 

surprised at the amount that he was charged for an audit. The nature of the language, we feel 

we could modify or make some adjustments, but now in the nature of HB 1361. 

Representative Gruchalla: The point of substituting a bond for the audited financial statement, 

that slot is what really bothers you? 

Geiger: No, the bond has pluses & minuses. Can it be an adjustment, perhaps in unison with 

some of the other standards that we are requiring? 

Vice Chairman Kasper: You have seen financial scandals where financial statements were 

manipulated by some pretty large accounting firms and in house accountants? If you had a 

bond in North Dakota you would not have to be required to be bonded in all the other 35 states 

unless they require? 

Geiger: My comment was if we went that route in the model bill and required bonding 

- everywhere that would be viewed as a negative. So consequently, when the audited from the 

individual state by state and we thought a better oversight. 

Chairman Keiser: You can have a negative working capital and still have tremendous value. 

You can have fixed not liquid assets and have negative working capital. You have no cash 

flow. 

Geiger: We felt that the working capital would demonstrate that there was a cash flow evident; 

they could substantiate any demands that were required from the tax standpoint, the tax 

liability as well as the consumer's liability. 

Chairman Keiser: Let me follow up on some earlier discussion, if bonds are utilized in any 

form and adjustment of this law, should the bond be related to the risk? 

Geiger: I would believe that would be very valid. 
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Chairman Keiser: Does retained earnings have any relative value compared to working 

capital? 

Geiger: I'm not an accountant, but I would say no. 

Chairman Keiser: Is an audit absolutely essential or could a review acceptable? 

Geiger: I think if we have certain demands in the review, ii could be. That is why I said I would 

be open to discussion, we can find solutions. 

Anyone here in opposition, neutral? 

Jeager: The frustration from our office is that this industry doesn't want to communicate with 

us. I'm not saying this is perfect, but we have a concern. When a national association says 

they are going to give us information and we get it through somebody else, I don't know if we 

are the advisory here? We are just trying to perform our job. If we are getting 33 audit reports 

defining what working capital is, there is something wrong with that term. If something can be 

- worked out, I don't have a problem with that. 

Vice Chairman Kasper: The 33 of the 35 have not complied with the requirement, have they 

lost their license? 

Jenkins: The law says now that if they don't have a minimum of $100,000 working capital. 

Jeager: We do not have expertise in these complex financial statements. 

Kapser: What does the law say right now it the company has not given you the audited 

financial statement, is their license revoked or carries on the license? 

Jenkins: What the law says right now, I need application, financial report and if working capital 

is less than $100,000, you submit a bond as well. If you can't submit the bond, your license 

doesn't get issued. 

Vice Chairman Kasper: If they have not given you a financial statement, they have not 

- complied with the law? 
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Jenkins: Correct. 

Vice Chairman Kasper: Then do you revoke their license? 

Jenkins: They are done and they start over. 

Vice Chairman Kasper: How many are licensed currently? 

Jenkins: Thirty three. 

Geiger: As the industry grows, there is an organization that is call ESAC, very similar to a 

organization like FDIC, a PEO can get ESAC accreditation. ESAC stands for Employer 

Services Accrediting Corporation and to be accreted, you have to go through some pretty 

rigorous financial review. You could have ESAC accreditation and take the burden of the 

Secretary of State office for review. That is one possibility for resolution. 

Chairman Keiser: Representative Gruchalla is the carrier; I'm going to appoint a subcommittee 

with Representative Gruchalla, Representative Vigesaa, & Gordie Smith. Gordie, we need 

• accounting expertise, would you sit in? Al Jeager, could Clara Jenkins or both sit in? Art 

Geiger, you can too. We want to get this done in a reasonable time frame and we want to 

solve the problem for the Secretary of State and protect the consumers. 
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Chairman Keiser: Opened the committee work session on 1361. 

Representative Gruchalla: On the PEO, I met with Secretary of State Office and according to 

the auditor office, their recommendations are is that whole states ask for a bond. This is a 

professional employment services when you hire outside agencies to take care of your payroll 

- deductions and all that type of stuff. The reason that HB 1361 is asking for this certified audit 

is that most states ask for a bond. There was an issue in North Carolina where the PEO did 

not pay withholding for a company for three years. When the tax went to get collected, they 

went after the client not the PEO. By having a bond, you are protected. Job Services, there 

are 20 PEO in North Dakota that are not licensed. So that means we can't go out of state to 

get the money if something would go wrong, only jurisdiction here. So a bond like this would 

cover a situation like this. Another reason for having this audit is that if a CPA signs on the 

form it gives some credibility to the audit. Those are the main points. So the recommendation 

is we put $100,000 bond for the first year and then 5% on the form 941 for subsequent years. 

Chairman Keiser: Do you have the amendment for that? 

Representative Gruchalla: No, I do not. 

- Representative N Johnson: That would satisfy the Secretary of State and the Auditor? 

Representative Gruchalla: They would both be happy with Auditor and the Secretary of State. 
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Chairman Keiser: What about the PEO's 

Representative Gruchalla: I haven't heard. 

Vice Chairman Kasper: The one PEO from Montana wanted to keep it the way it is, but he has 

a huge PEO that works in multiple states. He can afford the audit. A lot of these other PEO's 

are smaller is large. 

Chairman Keiser: Could you get that amendment? 

Chairman Keiser: Closes work session for HB 1361 . 
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Chairman Keiser: Opened the committee work session on 1361. 

Representative Gruchalla: Pass out the amendments from Legislative Council and testimony 

for attachments, it's easier to read. 

Vice Chairman Kasper: Do we have a penalty if a PEO is not licensed and not doing the bond 

.or5%? 

Chairman Keiser: I think Tyler can look that up. 

Vice Chairman Kasper: If we don't have a penalty, maybe should have one to put some teeth 

into it. 

Chairman Keiser: One of the penalties is they can with draw the license. 

Representative Amerman: Is the reason putting in 500,000, from what I understood you can't 

get at them because they are out of state. So, if there is a penalty, can we still get at them? 

Representative Gruchalla: That's possibly true because that is the issue with the bond, you 

can't go out of state to do anything. 

Chairman Keiser: Read Secretary of State's law for imposing a penalty. We do have a 

penalty section. 

- Representative Nottestad: Moves to adopt amendments 0101. 

Representative N Johnson: Second. 
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• Voice roll call was taken with all aye's and 0 nay's. 

Chairman Keiser: What are the wishes of the committee? 

Voting roll call was taken on HB 1361 for a Do Pass as Amended with 12 ayes, 0 nay's, 1 

absent and Representative Gruchalla is the carrier. 
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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1361 

Page 1, line 1, after "to" insert "create and enact subsection 11 to section 43-55-01 and two 
new sections to chapter 43-55 of the North Dakota Century Code, relating to 
professional employer organizations; to" 

Page 1, after line 4, insert: 

"SECTION 1. Subsection 11 to section 43-55-01 of the North Dakota Century 
Code is created and enacted as follows: 

11. "Working capital" means current assets less current liabilities as defined by 
generally accepted accounting principles." 

Page 2, line 6, overstrike "by jurisdiction of each name under" and insert immediately thereafter 
"of jurisdictions in" 

Page 2, replace lines 17 through 29 with: 

"i. A An audited financial statement, verified by a certified public 
accountant licensed to practice in the jurisdiction in which the 
accountant is located, as el a Elate Ael eaFlieF 11:iaA eAe h1:1AEIFeEI eighty 
Elaye for the fiscal year ended immediately before the date submitted 
to the secretary of state, which is prepared in accordance with 
generally accepted accounting principles. The fiAaAeial statoFAoAI 
RU:1st set fortR tRe finanoial oenSition of U=te professional oFRployor 
erganii!ation 01,er the FR Ost resent ~NelYe MontR eperaUn9 porioel ana 
FF11:i1st olearly elefine tt:lo werl~in€) o~ital of tho prefoooienal eFRpleyer 
sFgaAii!alioA. A professional employer organization that has not had 
sufficient operating history to have a financial statement based upon 
at least twelve months of operating history shall meet the financial 
capacity requirements under this chapter and present a fiAaAoial 
sta!0FA0AI bond as provided under this s1:113Eli•;isieA f0F !he 0AtiF0 
JlBFieEI el its BJlBFalieA section 43-55-05. 

1 A copy of the employer's quarterly federal tax return for the quarter 
ending immediately before the date submitted to the secretary of 
state. A professional employer organization that has not operated 
long enough to have filed an employer's quarterly federal tax return 
shall submit a bond in the amount as provided under section 
43-55-05." 

Page 3, line 1, remove the overstrike over "a-!' 

Page 3, remove the overstrike over lines 4 through 15 

Page 3, line 16, remove the overstrike over "1:1Ad0F this ohaJ:it0F;" and after "8f" insert "and" 

Page 3, line 17, remove the overstrike over "(2) A eoAEI with a FAiAiA'l1:1A'l 11al1:10 of", after "8Fl6" 
insert "five percent of the wages. tips. and other compensation reported on the 

Page No. 1 98266.0101 
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employer's quarterly federal tax return for the quarter ending immediately before the 
date submitted to the secretary of state but not to exceed five", and remove the 
overstrike over "huAdFod lhouoaAd dollaFo lo eo" 

Page 3, remove the overstrike over lines 18 through 25 

Page 4, line 3, remove the overstrike over "FIAaAolal oapaelllty", replace "Bond" with "and 
bond", and after the second boldfaced period insert: 

"L" 

Page 4, line 4, remove "continuously" and remove the overstrike over the overstruck colon 

Page 4, line 5, after "4-." insert "a." and remove the overstrike over "P, FAiAiFAUFA weFIEiAg eepilel 
ef ene tnmare8 thouoane Sellars as reflooteeJ in the" 

Page 4, remove the overstrike over line 6 

Page 4, line 7, remove the overstrike over "aAd oaoh aAAual FeAowal;" and after "&f" insert 
"and" 

Page 4, line 8, after "2-." insert "b.", remove the overstrike over "A", remove"!!,", and overstrike 
"one" and insert immediately thereafter "five percent of the wages. tips, and other 
compensation reported on the employer's quarterly federal tax return for the quarter 
ending immediately before the date submitted to the secretary of state but not to exceed 
five" 

Page 4, line 9, after the period insert: 

"2. A professional employer organization that does not have a minimum 
working capital of one hundred thousand dollars shall submit a bond in the 
amount of one hundred thousand dollars or five percent of the wages. tips, 
and other compensation reported on the employer's quarterly federal tax 
return for the quarter ending immediately before the date submitted to the 
secretary of state, whichever is greater but not to exceed five hundred 
thousand dollars. 

3. A professional employer organization that has not operated long enough to 
have completed a full fiscal year or filed an employer's quarterly federal tax 
return shall submit a bond in the amount of one hundred thousand dollars. 

Page 4, line 10, remove "submitted with a license application or a renewal application and be" 

Page 4, line 14, remove the overstrike over ".A. eoAd pFe•;idod uAdeF !hie soolioA FAay Rel ea 
inoh:1808 for the" 

Page 4, remove the overstrike over line 15 

Page 4, after line 15, insert: 

"5. Notice of cancellation or nonrenewal of the surety bond required by this 
section shall be provided to the secretary of state at least forty-five days 
before cancellation or nonrenewal. 

SECTION 4. Two new sections to chapter 43-55 of the North Dakota Century 
Code are created and enacted as follows: 

Page No. 2 98266.0101 
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Confldentlal records. 

L The social security number or federal tax identification number disclosed or 
contained in an application filed with the secretary of state under this 
chapter is confidential. The secretary of state shall delete or obscure any 
social security number or federal tax identification number before a copy of 
an application is released to the public. 

2. All audited financial reports and employers' quarterly federal tax returns are 
confidential except to the extent necessary for the proper administration of 
this chapter by the secretary of state or the attorney general. 

lnteragency cooperation. A state agency. in performing duties under other 
laws that affect the regulation of professional employer organizations. shall cooperate 
with the secretary of state as necessary to administer and enforce this chapter." 

Renumber accordingly 

Page No. 3 98266.0101 
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Date: :J.e.Jo II- .;>-co9 

Roll Call Vote# _J.___ 
2009 HOUSE STANDING COMMITTEE ROLL CALL VOTES 

BILURESOLUTION NO . ...... l ...=3:_(o__,_/ ----

House House Business & Labor 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken D Do Pass D Do Not Pass .R?J AsAmended 

Motion Made By Seconded By ----------
Reoresentatlves y ...... No Representatives 

Chairman Keiser / Reoresentative Amerman 
Vice Chairman Kas=r Reoresentative Boe 
Reoresentative Clark \ Renresentative Gruchalla 
Reoresentative N Johnson \ Reoresentative Schneider 
Reoresentative Nottestad Reoresentative Thorpe 
Representative Rubv 
Reoresentative Sukut 
Reoresentative Viaesaa 

. 

Committee 

Vas No 

\ / -...,; 

Total 

Absent 

(Yes) Id--. No 0 -'-----'---------- ---------------

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 

0-.il~) 0 

Ab~ 
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Date:~ fl - ~q­
Roll Call Vote # b 

2009 HOUSE STANDING COMMITTEE ROLL CALL VOTES 
BILURESOLUTION NO. _.:...l~....,.(p'-1....._ __ _ 

House House, Business & Labor 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken riJ Do Pass D Do Not Pass @ AsAmended 

Motion Made By Seconded By 
----------

Reoresentatives Yes No Reoresentatives 
Chairman Keiser " Representative Amerman 
Vice Chairman J<a.~r-- ...... RePresentative Boe 
Representative Clark - Reoresentative Gruchalla 
Representative N Johnson -.... Reoresentative Schneider 
Representative Nottestad '-I Representative Thorpe 
Representative Rubv ......, 
Reoresentative Sukut -..... 
Reoresentative Viaesaa -.., 

Committee 

Yes No 

" ...... 
-.I 

--.J 

Total 

Absent 

(Yes) ..,__l~c.....:_ _______ No ..::.D __________ _ 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 
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REPORT OF STANDING COMMITTEE (410) 
February 12, 2009 12:18 p.m. 

Module No: HR-27-2518 
Carrier: Gruchalla 

Insert LC: 98266.0101 Title: .0200 

REPORT OF STANDING COMMITTEE 
HB 1361: Industry, Business and Labor Committee (Rep. Keiser, Chairman) 

recommends AMENDMENTS AS FOLLOWS and when so amended, recommends 
DO PASS (12 YEAS, 0 NAYS, 1 ABSENT AND NOT VOTING). HB 1361 was placed 
on the Sixth order on the calendar. 

Page 1, line 1, after "to" insert "create and enact subsection 11 to section 43-55-01 and two 
new sections to chapter 43-55 of the North Dakota Century Code, relating to 
professional employer organizations; to" 

Page 1, after line 4, insert: 

"SECTION 1. Subsection 11 to section 43-55-01 of the North Dakota Century 
Code is created and enacted as follows: 

!.L "Working capital" means current assets less current liabilities as defined 
by generally accepted accounting principles." 

Page 2, line 6, overstrike "by jurisdiction of each name under" and insert immediately 
thereafter "of jurisdictions in" 

Page 2, replace lines 17 through 29 with: 

"i. A An audited financial statement, verified by a certified public 
accountant licensed to practice in the jurisdiction in which the 
accountant is located, as el a elale nel earlier !Ran ene Runelreel 
ei§Rly elays for the fiscal year ended immediately before the date 
submitted to the secretary of state, which is prepared in accordance 
with generally accepted accounting principles. TRe linaneial 
statefflent Alust set faFt:A tl=te finaneial eonditien ef tRe 1,9refessienal 
efflpleyer er§aAii!ation ever the most reeent Pt1,elve ffientl=I eperatin§ 
J30Fied aneJ ffiust clearly etefine the werl~in§ eapital ef the prefessienal 
eFl'lpleyer er@anii!alien. A professional employer organization that 
has not had sufficient operating history to have a financial statement 
based upon at least twelve months of operating history shall meet the 
financial capacity requirements under this chapter and present a 
linaneial slalef!'lenl bond as provided under IRis subelivisien fer !Re 
enlire periea el ils eperalien section 43-55-05. 

L. A copy of the employer's quarterly federal tax return for the quarter 
ending immediately before the date submitted to the secretary of 
state. A professional employer organization that has not operated 
long enough to have filed an employer"s quarterly federal tax return 
shall submit a bond in the amount as provided under section 
43-55-05." 

Page 3, line 1, remove the overstrike over "a," 

Page 3, remove the overstrike over lines 4 through 15 

Page 3, line 16, remove the overstrike over "uneler IRis eRapler;" and after "0f" insert "and" 

Page 3, line 17, remove the overstrike over "~2) .'I benel wilR a Fl'linif!'luf!'I value el", after "0f\e" 
insert "five percent of the wages, tips, and other compensation reported on the 
employer's quarterly federal tax return for the quarter ending immediately before the 
date submitted to the secretary of state but not to exceed five", and remove the 
overstrike over "19uneJred tl=leusanB dollars ta Be" 

(2) DESK, (3) COMM Page No. 1 HR-27-2518 
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Page 3, remove the overstrike over lines 18 through 25 

Page 4, line 3, remove the overstrike over "FIAaAelal eapablllty", replace "Bond" with "and 
bond", and after the second boldfaced period insert: 

Page 4, line 4, remove "continuously" and remove the overstrike over the overstruck colon 

Page 4, line 5, after "4-c" insert "a." and remove the overstrike over "A FAiAiFAttFA weFl,iA!J eapilal 
ef ene Aundrea thousana etellars as refloetee in tt~e" 

Page 4, remove the overstrike over line 6 

Page 4, line 7, remove the overstrike over "aAel eaeR aAAttal FeAewal;" and after "eF" insert 
"and" 

Page 4, line 8, after "2-," insert "b.", remove the overstrike over "A", remove ".!!", and overstrike 
"one" and insert immediately thereafter "five percent of the wages, tips. and other 
compensation reported on the employer's quarterly federal tax return for the quarter 
ending immediately before the date submitted to the secretary of state but not to 
exceed five" 

Page 4, line 9, after the period insert: 

"2. A professional employer organization that does not have a minimum 
working capital of one hundred thousand dollars shall submit a bond in the 
amount of one hundred thousand dollars or five percent of the wages. tips. 
and other compensation reported on the employer's quarterly federal tax 
return for the quarter ending immediately before the date submitted to the 
secretary of state. whichever is greater but not to exceed five hundred 
thousand dollars. 

3. A professional employer organization that has not operated long enough to 
have completed a full fiscal year or filed an employer's quarterly federal tax 
return shall submit a bond in the amount of one hundred thousand dollars. 

Page 4, line 10, remove "submitted with a license application or a renewal application and be" 

Page 4, line 14, remove the overstrike over "A eeAel JlFevieleel t1AeleF !Ris seelieA FAay Rel ee 
ineludeB for the" 

Page 4, remove the overstrike over line 15 

Page 4, after line 15, insert: 

"5. Notice of cancellation or nonrenewal of the surety bond required by this 
section shall be provided to the secretary of state at least forty-five days 
before cancellation or nonrenewal. 

SECTION 4. Two new sections to chapter 43-55 of the North Dakota Century 
Code are created and enacted as follows: 

Confidential records. 

(2) DESK, (3) COMM Page No. 2 HA-27-2518 
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1. The social security number or federal tax identification number disclosed 
or contained in an application filed with the secretary of state under this 
chapter is confidential. The secretary of state shall delete or obscure any 
social security number or federal tax identification number before a copy of 
an application is released to the public. 

2. All audited financial reports and employers' quarterly federal tax returns 
are confidential except to the extent necessary for the proper 
administration of this chapter by the secretary of state or the attorney 
general. 

lnteragency cooperation. A state agency, in performing duties under other 
laws that affect the regulation of professional employer organizations, shall cooperate 
with the secretary of state as necessary to administer and enforce this chapter." 

Renumber accordingly 

(2) DESK, (3) COMM Page No. 3 HR-27-2518 
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Minutes: r jc Lvl,:;{ 
Chairman Klein: Opened the heatng on HB 1361, all members present. 

Clara Jenkins: Business Systems Director, in place of Secretary of State Al Jaeger testified in 

support of HB 1361. (See attachment #1) 

• Chairman Klein: Instead of asking for a financial statement, we just want a bold. Is that 

correct? 

Clara Jenkins: That is absolutely right because a financial statement does not ensure 

payment of any fees to any state agency nor does it guarantee the payment of any fees that 

they are responsible for any of their business clients. The bond would afford some degree of 

assurance that those payments will be made. A financial statement is just snapshot at the end 

of their fiscal calendar and that would state their financial position, but does not ensure 

payments. 

Senator Anidrist: Tell us a little more about what a PEO, Professional Employer Organization 

is. 

Clara Jenkins: A PEO is a professional human resource person. They come into a small 

- business and they will assume all of the Human Resource responsibilities for a company, for 
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instance; doing payroll, taking care of State and Federal requirements, Job Service, and WSI 

paperwork. They are considered a co-employer with the business owner. 

Senator Anidrist: Are they mostly domiciled out of the State? 

Clara Jenkins: We have 2 companies domiciled here in ND; the other 31 are from out-of­

state. 

Senator Anidrist: Is the bond readily available at a reasonable price? 

Clara Jenkins: I believe these bonds will be issued by any insurance agent. 

Bette Grande: Representative District 41 testified in support of HB 1361. 

Todd Fuchs: Co-owner of Payroll Express testified in support of HB 1361. To complete our 

renewal in 2008, it was necessary for us to spend $5500, and we had the auditors in our office 

for about a week and a half just to complete the audit that has no value. I have better things to 

- do with my money. 

Chairman Klein: You heard Senator Andrist's question about handling the cash, could you 

give us an idea of what it is that you do? 

Todd Fuchs: We go around to businesses; in our case we target small business with 5-9 

employees, and pool them together under our umbrella so they are co-employed betweens 

Joe's Barber Shop and Pay Roll Express, for example. Joe sends us the hours for his 5 

employees, we tabulate it, create payroll, process it, do all the state and federal withholdings, 

and process the health insurance because all the employees are part of Pay Roll Expresses 

group insurance plan, dental, vision, and 401 K. One of the things these clients like is the idea 

that they don't have to educate themselves on that stuff. After everything is done, we give 

them one bill with our percentages and markup on it. Included on their bill are all of the 

-withholdings, insurances, any deductions, garnishments, and various state and federal 

deductions. 
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• Senator Potter: If you mess up and the employer gets penalizes for failure to pay taxes or 

something, does your contract obligate you to pick up those inherent penalties? 

Todd Fuchs: We are obligated to make sure all those things are paid and if we didn't we 

would be out of business in no time. 

Senator Potter: IS it your understanding that the bond would provide the guarantee of those 

payments? 

Todd Fuchs: At least for the agencies, yes. For the employees, I am not sure how would 

work. The agencies would have some mechanism to get those funds. 

Senator Nodland: In essence you compete with small CPA firms. 

Todd Fuchs: Yes. We hear that allot. What we do different from the CPA firms is when we 

market ourselves to small business, the things that we do that a CPA firm doesn't is we follow 

• up with our co-employer and hold them accountable. 

Senator Nodland: To obtain the bond, the company does have to get an audit and financial 

statement; but I would imagine it would be based on the amount of liability. 

Todd Fuchs: Correct. It takes the responsibility over, is this company good enough for a bond. 

That is up to the bonding agency to go over their books to justify whether or not they want to 

issue a bond. That will be up to them. 

Senator Wanzek: Are the employees your employees or are they Joes Barber Shop's 

employees? 

Todd Fuchs: They are Co-employees. They are under our numbers for unemployment and 

that stuff. This is why we are able to offer our group health insurance to all of those employees. 

Senator Wanzek: So essentially you manage the whole business from a Human Resources 

• standpoint. 

Todd Fuchs: Correct. 
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Senator Horne: If you went through the bond, how much would that cost you? 

Todd Fuchs: We have been told for the $100K costs about $400. 

Bill Dwanic: Representing National Association of Professional Employer Organization 

testified in support and handed out letter from Adam Peer. 

Chairman Klein: Closed the hearing on HB 1361. 

Chairman Klein: Opened discussion on HB 1361. 

Senator Wanzek: Motion on the amendments proposed by the Secretary of State. 

Senator Nodland: Seconded 

Chairman Klein: Motion for a Do Pass on the Amendments proposed by the Secretary of 

State's office is approved 6-1. 

Senator Wanzek: Motion for a Do Pass as amended. 

- Senator Nodland: Seconded 

• 

Chairman Klein: Motion for a Do Pass as amended of the engrossed HB 1361 is approved 7-

0, Senator Wanzek to carry . 
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REPORT OF STANDING COMMITTEE (410) 
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Module No: SR-45-4660 
Carrier: Wanzek 

Insert LC: 98266.0201 Title: .0300 

REPORT OF STANDING COMMITTEE 
HB 1361, as engrossed: Industry, Business and Labor Committee (Sen. Klein, 

Chairman) recommends AMENDMENTS AS FOLLOWS and when so amended, 
recommends DO PASS (7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). 
Engrossed HB 1361 was placed on the Sixth order on the calendar. 

Page 1, line 1, replace "11" with "9" and replace "43-55-01" with "43-55-08" 

Page 1, line 7, replace "11" with "9" and replace "43-55-01" with "43-55-08" 

Page 1, replace lines 9 and 1 O with: 

"9. Upon request of the secretary of state or attorney general, a professional 
employer organization promptly shall provide an audited financial 
statement verified by a certified public accountant licensed to practice in 
the jurisdiction in which the accountant is located." 

Page 2, line 25, remove the overstrike over "A", remove "An audited", and overstrike "financial 
statement, verified by a certified public accountant" 

Page 2, line 26, overstrike "licensed to practice in the jurisdiction in which the accountant is 
located," 

Page 2, line 27, remove "for the fiscal year ended" 

Page 2, line 28, remove '"immediately" and overstrike "before the date submitted to the 
secretary of state, which is" 

Page 2, line 29, overstrike "prepared in accordance with generally accepted accounting 
principles." 

Page 3, line 2, overstrike "A professional employer organization that has not had sufficient" 

Page 3, overstrike lines 3 and 4 

Page 3, line 5, overstrike "under this chapter and present a" 

Page 3, line 7, replace "federal tax return" with "contribution and wage report to job service 
North Dakota" 

Page 3, line 9, remove "operated long enough to" 

Page 3, line 10, remove "have" and replace "federal tax return" with "contribution and wage 
report with job service North Dakota" 

Page 3, line 12, after "year" insert "and may be renewed within sixty days before the expiration 
of the license by submitting to the secretary of state: 

a. The information required in subsection 2: 

b. The license fee provided in section 43-55-04: and 

c. A bond as provided under section 43-55-05" 

Page 3, line 13, overstrike "a. Within sixty days before the expiration of a license, the licensee 
may apply to" 

(2) DESK, (3) COMM Page No. 1 SR-45-4660 
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Page 3, overstrike lines 14 through 27 

Page 3, line 28, overstrike "under this chapter;" and remove "and" 

Page 3, line 29, overstrike "(2) A bond with a minimum value of" and remove "five percent of 
the wages, tips," 

Page 3, remove lines 30 and 31 

Page 4, line 1, remove "to the secretary of state but not to exceed five" and overstrike 
"hundred thousand" 

Page 4, overstrike lines 2 through 1 o 

Page 4, line 11, overstrike "5." 

Page 4, line 14, overstrike "6." and insert immediately thereafter "5." 

Page 4, line 18, overstrike "Flnanclal capability" and replace "and bond" with "Bond" 

Page 4, line 19, overstrike the colon 

Page 4, line 20, remove "a." and overstrike "A minimum working capital of one hundred 
thousand dollars as reflected in" 

Page 4, overstrike line 21 

Page 4, line 22, overstrike "application and each annual renewal;" and remove "and" 

Page 4, line 23, remove "b.", overstrike "A" and insert immediately thereafter "~", after "of" 
insert "the greater amount of", remove the overstrike over "eRe" and insert immediately 
thereafter "hundred thousand dollars or", after "the" insert "total", and remove "~ 
and" 

Page 4, line 24, remove "other compensation" and replace "federal tax return" with 
"contribution and wage report to job service North Dakota" 

Page 4, remove lines 28 through 31 

Page 5, remove lines 1 and 2 

Page 5, line 3, replace "3." with "2." and remove "operated long enough to have" 

Page 5, line 4, remove "completed a full fiscal year or" and replace "federal tax return" with 
"contribution and wage report with job service North Dakota" 

Page 5, line 6, replace "4." with "3." 

Page 5, line 9, overstrike "A bond provided under this" 

Page 5, overstrike lines 1 o and 11 

Page 5, line 12, replace "5." with "4." 

Page 5, line 23, after "and" insert "the" and replace "federal tax returns" with "contribution and 
wage report to job service North Dakota" 

(2) DESK. (3) COMM Page No. 2 SR•45-4660 
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Testimony for PEO Bill: 

HB 1361 is being introduced to replace the audited financial statement requirement for a PEO 
license with a mandatory bond for all license applicants and to provide an emergency clause to 
simplify the process for all applicants immediately after the approved bill is signed. 

Replacing the financial statement with a bond for all licensees is being proposed for the 
following reasons: 

• The audited financial report is public record. Applicants have expressed considerable 
concern that competitors can review and obtain copies of their audited financial reports. 

• For the initial license, the audited financial statement must be verified by a CPA within 
180 days prior to the application. In many cases, this has caused applicants to seek a 
special audit report from their CPA because their annual audit report they routinely 
acquire for business purposes was verified more than 180 days prior to the date of their 
decision to seek a license and do business in North Dakota. I've been told that for 
some, the special audit report has cost several thousands of dollars and often takes 
several months to obtain. Their regular annual audits are routinely scheduled with their 
CPAs; these special reports usually take several months to obtain because the CPAs 
are otherwise employed. The special audit report usually does not satisfy the company's 
normal audit report requirements and is therefore an extra expense to obtain the license 
from North Dakota. We've had two out-of-state applicants withdraw their applications 
rather than "jump through the hoops" to do business in North Dakota. 

• Many of the PEO licensees are subsidiary companies of large consolidated 
organizations. Therefore; these applicants have submitted verified consolidated audit 
reports that do not define the financial position of the separate subsidiary organization 
applying for the license. These audit reports are not acceptable since these subsidiary 
organizations are separate legal entities. These subsidiary organizations have 
expressed distress that North Dakota's licensing requirements are unreasonable 
because these large consolidated organizations have to seek separated audit reports to 
enable their subsidiary organizations to do business in North Dakota. Most of the 
applications from these types of applicants have been pended with the Secretary of 
State for several months because of the magnitude of the task for the CPAs to dissect 
and separately audit the financial details of these complex organizations. One might 
conclude that these separated audit returns have been secured with considerable cost. 

• N.O.C.C., Section 43-55-03, subsection 2i requires that the audited financial report must 
include a specific line item defined as working capital. Of the 33 licenses issued, 33 
accountants have advised that "working capital" is not a conventional line item in an 
audited financial report and 31 of the reports submitted were not acceptable because 
they did not include that line item. Since "working capital" is not specifically defined in 
Chapter 43-55, one can only wonder about the basis of the number that has been 
supplied on the audited financial reports. 

• Requiring the bond for all applications without the audited financial report will streamline 
the licensing process in the Secretary of State's Office. Eliminating the audited financial 
statement will save the time spent reviewing audited financial reports that often exceed 
50 pages, writing multiple letters and phone calls seeking and explaining the audited 
financial statement requirements, and scanning these large documents. Many 
applicants have stated that the bond is much cheaper to acquire than the special audited 
reports. Of the 33 applications that have been processed, only 2 submitted acceptable 
audited financial reports. Those 2 applicants are the only North Dakota companies 
licensed as PEOs . 



• 

• N.D.C.C., Section 43-55-05 provides that licensees must have working capital of 
$100,000 or maintain a bond with the secretary of state to secure payment by the 
professional employer organization of any tax, wage, benefit, or other entitlement due to 
or with respect to a covered employee if the professional employer organization does not 
make the payment when due. If a PEO that does not have a bond on file fails to make 
any of these mentioned payments, chances are good that the company no longer has 
the $100,000 working capital declared in the audited financial report. A bond for all 
applicants would insure that there would always be a resource to satisfy these 
obligations up to $100,000. Of the 33 licenses that have been issued, only 3 companies 
supplied a bond. Of these 3 bonds, 2 have been replaced with audit reports upon 
renewal that demonstrated the minimum of $100,000 working capital. Only 1 bond 
remains in force. 

We respectfully request your consideration of the amendments to the PEG-related statutes 
and that you adopt the emergency clause to expedite future applications and the 5 
applications currently pending for issues related to audited financial reports. 

( 
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PROPOSED AMENDMENTS TO HOUSE BILL 1361 

Add a New subsection 11 to 43-55-01 

ll "Working capital" means current assets less current liabilities as defined by generally 

accepted accounting principles. 

43-55-03. Licensing requirements. 
1. After Osloeer 1, 2007, a t,_person may not provide, advertise, or otherwise hold itself out as 

providing professional employer services, unless the person is licensed under this chapter. 

A person engaged in the business of providing professional employer services shall obtain a 

license regardless of its use of the term or conducting business as a "professional employer 

organization", "staff leasing company", "registered staff leasing company", "employee 

leasing company", "administrative employer", or any other name. 

2. Each applicant for licensure shall provide the secretary of state with the following 

information: 

a. The name of the professional employer organization and any name under which the 

professional employer organization intends to conduct business in this state. 

b. The designation of organization of the applicant whether domestic or foreign; a 

corporation, limited liability company, general partnership, limited partnership, limited 

liability partnership, limited liability limited partnership, sole proprietor, or any other person 

subject to a governing statute; and the jurisdiction of origin of the organization. 

c. The address of the principal place of business of the professional employer organization 

and the address of each office it maintains in this state. 

d. The professional employer organization's taxpayer or employer identification number. 

e. The date of the end of the applicant's fiscal year. 

f. A list by jurissislion of eash name unser of jurisdictions in which the professional employer 

organization has operated in the preceding five years, including any alternative names, 

names of predecessors, and, if known, successor business entities. 

1 



g. A statement of ownership, which must include the name and address of any person that 

owns or controls twenty-five percent or more of the equity interests of the professional 

employer organization. 

h. A statement of management, which must include the name and address of any individual 

who serves as president, chief executive officer, or otherwise has the authority to act as a 

senior executive officer of the professional employer organization. 

i. A-An audited financial statement, verified by a certified public accountant licensed to 

practice in the jurisdiction in which the accountant is located, as of a Elate not oaFlioF than 

one hblRElroEI eighty Elays for the fiscal year ended immediately before the date submitted 

to the secretary of state, which is prepared in accordance with generally accepted 

accounting principles. Tho finansial slaloFRonl FRUSI sol ferth lho finansial sonElition of tho 

professional oFRployor or!Janiz:ation over tho FRost resent twol\<o FRonth operating porioEI 

anEI FRust sloarly Elofino lho working sapital of tho professional oFRployor organiz:alion. A 

professional employer organization that has not had sufficient operating history to have a 

financial statement based upon at least twelve months of operating history shall meet the 

financial capacity requirements under this chapter and present tl finansial slatoFRent bond 

as provided under this sul:JElivision for !ho entire porioEI of ils operation section 43-55-05. 

j. A copy of the federal form 941, Employer's Quarterly Federal Tax Return for the quarter 

ending immediately before the date submitted to the secretary of state. A professional 

employer organization that has not operated long enough to have filed a federal form 

941. Employer's Quarterly Federal Tax Return, shall submit a bond in the amount as 

provided under section 43-55-05. 

3. A license issued under this section is valid for one year. 

4. a. Within sixty days before the expiration of a license, the licensee may apply to renew the 

license by submitting to the secretary of state the information required in subsection 2 

along with the required license fee. 

2 
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b. For the purposes of a renewal application, the audited and verified financial statement 

may be based on the twelve months of operating history before the close of the fiscal 

year immediately preceding the renewal date of the license. A professional employer 

organization that is unable to obtain an audited and verified financial statement before the 

expiration of a license may submit with the application for renewal: 

(1) A written request for an extension to submit the audited and verified financial 

statement by a specific date within six months after the license is renewed and a 

verified statement, signed by an individual authorized by the professional employer 

organization, affirming that the professional employer organization has continuously 

maintained sufficient working capital to meet the financial capacity requirements 

under this chapter; GF and 

(2) A bond with a minimum value of ooe five percent of the wages. tips. and other 

compensation reported on the federal form 941. Employer's Quarterly Federal Tax Return 

for the quarter ending immediately before the date submitted to the secretary of state but 

not to exceed five hundred thousand dollars to be held by the secretary of state to 

secure payment by the professional employer organization of any tax, wage, benefit, or 

other entitlement due to or with respect to a covered employee if the professional 

employer organization does not make the payment when due. 

c. The secretary of state shall suspend the license of a professional employer organization if 

the professional employer organization fails to submit the audited and verified financial 

statement by the extended date provided under subdivision b. 

5. A person applying for licensure or a renewal of licensure shall maintain continuously its 

organization"s applicable records current and in good standing as otherwise required by law. 

6. The secretary of state shall maintain a list of professional employer organizations licensed 

under this chapter. 

3 
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43-55-05. Financial capability and bond. A professional employer organization shall 

maintain eitllef: 

1. A minimum working capital of one hundred thousand dollars as reflected in the audited 

financial statement submitted to the secretary of state with the license application and each 

annual renewal;-and 

2. A bond with a minimum value of ooe five percent of the wages. tips. and other compensation 

reported on the federal form 941. Employer"s Quarterly Federal Tax Return for the auarter 

ending immediately before the date submitted to the secretary of state but not to exceed five 

hundred thousand dollars as rnflested in the finansial staleR'lent SlJBR'lilted le the sesFelary 

of slate. 

J,_ A professional employer organization that does not have a minimum working capital of one 

hundred thousand dollars shall submit a bond in the amount of one hundred thousand 

dollars or five percent of the wages. tips. and other compensation reported on the federal 

form 941. Employer's Quarterly Federal Tax Return for the quarter ending immediately 

before the date submitted to the secretary of state. whichever is greater but not to exceed 

five hundred thousand dollars. 

4. A professional employer organization that has not operated long enough to have completed 

a full fiscal year or filed a federal form 941, Employer's Quarterly Federal Tax Return, shall 

submit a bond in the amount of one hundred thousand dollars. 

~ The bond must be held by the secretary of state and secure payment by the professional 

employer organization of any tax, wage, benefit, or other entitlement due to or with respect 

to a covered employee if the professional employer organization does not make the 

payment when due. A bond provided under this section may not be included for the purpose 

of calculation of the minimum net worth required by this section. 

6. Notice of cancellation or nonrenewal of the surety bond required by this section shall be 

provided to the secretary of state at least forty-five days before cancellation or nonrenewal. 

4 



New Section: 

Confidential records. 

1,_ The social security number or federal tax identification number disclosed or contained in an 

application filed with the secretary of state under this chapter is confidential. The secretary 

of state shall delete or obscure any social security number or federal tax identification 

number before a copy of an application is released to the public. 

£. All audited financial reports and federal forms 941. Employer's Quarterly Federal Tax 

Return. shall be confidential except to the extent necessary for the proper administration of 

this act by the secretary of state or the attorney general. 

New Section: 

lnteragencv cooperation. A state agency. in performing duties under other laws that 

affect the regulation of professional employer organizations shall cooperate with the Secretary 

of State as necessary to administer and enforce this chapter. 

Emergency Clause 

s 
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TO: Senator Klein, Chairman, 

SECRETARY OF STATE 
STATE OF NORTH DAKOTA 

600 EAST BOULEVARD AVENUE DEPT 108 
BISMARCK ND 58505-0500 
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and Members of the Senate Industry, Business and Labor Committee 

FR: Al Jaeger, Secretary of State (presented by Clara Jenkins) 

RE: HB 1361 - Professional Employer Organizations (PEO) 

PHONE (701) 328-2900 
FAX {701) 328-2992 

E-MAIL sos@nd.gov 

Chapter 43-55 of the North Dakota Century Code was adopted by the 2007 Legislative 
Assembly. Since the law became effective on October 1, 2007, 33 PEO's have registered with 
the Secretary of State's office. At the time the legislation was adopted in 2007, it was estimated 
that only a handful of organizations would be registered. 

However, regardless of the number of PEO's registered, the Secretary of State's office has 
encountered several challenges administrating the provisions of this chapter and that is the 
reason for this bill. Because those challenges were still being identified and discussed since the 
bill was passed by the House, the Secretary of State is requesting your consideration in 
adopting the amendments attached to this testimony. 

When the amendments are adopted, the bill will remove the requirement that a PEO must 
submit, along with their registration application or renewal application, an audited financial 
statement. Instead, a PEO will be required to provide a bond in the amount of either $100,000 
or equal to 5% of the salary paid in North Dakota in the quarter immediately prior to a renewa_l 
application, whichever is greater. 

The amendments will expedite the processing of applications and renewals and, the Secretary 
of State believes, will provide better protection for the PEO clients and the state. The feason for 
the emergency clause is to be able to immediately use the new procedures for all renewals and 
new applications (five are currently pending). 

The audited financial statement is being eliminated for the following reasons: 

• To have an applicant submit an audited financial statement has proven to have little 
value in terms of the information it provides for either the protection of the state or a PEO 
client. It is a snapshot of one day and is no indication of the continuing financial stability 
of the licensee. 

• As it testified in 2007, the Secretary of State's office has no staff with the accounting 
credentials to analyze the complex audited financial statements, which have· been 
submitted. This has made it very challenging to process the applications in a timely 
manner and to verify if the applicant has "working capital" of $100,000, as is required by 
N.D.C.C. § 43-55-03(2)(i). Some of the audit reports are in excess of 50 pages. 
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Reviewing this volume of pages is compounded by the revelation that the term "working 
capital" is not conventional terminology used in accounting circles and there is no 
definition for it in state law. For example, of the 33 applications received, only two 
submitted financial statements specifically providing the information (working capital) in 
the initial application and they were two North Dakota based PEO's. Therefore, it raises 
a question about the accuracy of the information related to working capital when the 
information is ultimately provided. 

As it is, if asked, the Secretary of State's office cannot make any representation of the 
financial solvency of an applicant nor should it. Despite this, the fact the PEO is licensed 
can convey an inaccurate impression to a PEO client that the company is financially 
stable because they may believe the PEO would not have been otherwise licensed by 
the Secretary of State. 

Under current law, an audited financial statement must be verified by a CPA within 180 
days prior to an application being submitted by a PEO to the Secretary of State. In 
many cases, this timeline has caused applicants to seek a special updated audited 
financial report, which has been very costly, because their normal annual audit report 
period occurred prior to the 180 days. Because of the process and cost, it also has been 
a deterrent for a few applicants. 

• Several of the PEO applicants have been subsidiary companies of large consolidated 
organizations. Therefore, these applicants have submitted verified consolidated audit 
reports related to the umbrella organization, which do not define the financial position of 
the separate subsidiary organization applying for the license. Since the subsidiary 
company is a separate legal entity, a consolidated audit report is not acceptable. It must 
be specific to the entity applying for the license. ' 

• The audited financial statement is a public record and applicants have been anxious 
about this information being available to their competitors. 

• The application process, with the accompanying audited financial report, has resulted in 
many hours of staff time, along with many telephone calls, letters, etc. to process and 
review an application related to information having limited value. 

For all of the above reasons, the Secretary of State respectfully requests your considfration of 
the bill and adopting the attached amendments. Not only will it expedite the application 
process, it will provide better protection for the PEO client and the state. In addition, based on 
the above reasons, we also believe the process will be better for the PEO's. 

I 
Finally, the Secretary of State has considered the suggestion offered by the National 
Association of Professional Employer Organizations that the state consider utilizing the services 
of an independent assurance organization to determine the fitness of an applicant to obtain a 
license. However, the cost to become accredited by such an organization appears to be quite 
high and it could be exclusionary thereby preventing smaller by eliminating PEO's from being 
licensed that could otherwise do so by obtaining a bond as proposed in this bill and as provided 
under current law . 
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AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1361 

Page 1, line 1, replace "11" with "9" and replace section "43-55-01" with "43-55-08" 

Page 1, line 7, replace "11" with "Q" and replace section "43-55-01" with "43-55-08" 

Page 1, replace lines 9 and 10 with: 

9. Upon reguest of the secretary of state or attorney general, a professional 

employer organization must promptly provide an audited financial statement 

verified by a certified public accountant licensed to practice in the 

jurisdiction in which the accountant is located. 

Page 2, line 25, remove "An audited", and overstrike "financial statement, verified by a 

certified public accountant" 

Page 2, line 26, overstrike "licensed to practice in the jurisdiction in which the 

accountant is located, " 

Page 2, line 27, remove "for the fiscal year ended" 

Page 2, line 28, remove "immediately" and overstrike "before the date submitted to the 

secretary of state, which is" 

Page 2, line 29, overstrike "prepared in accordance with generally accepted accounting 

principles." 

Page 3, line 2, overstrike "A professional employer organization that has not had 

sufficient " 

Page 3, overstrike lines 3 and 4 

Page 3, line 5, overstrike "under this chapter and present" 
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Page 3, line 7, replace "federal tax return" with "contribution and wage report to Job 

Service North Dakota" 

Page 3, line 9, remove "operated long enough to" 

Page 3, line 10, remove "have"; and replace "federal tax return" with "contribution and 

wage report to Job Service North Dakota" 

Page 3, line 12, after "year", insert "and may be renewed within sixty days before the 

expiration of a license by submitting to the secretary of state: 

§_,_ The information required in subsection 2: 

Q.. The required license fee provided in section 43-55-04: and 

c. The bond as provided under section 43-55-05" 

Page 3, line 13, overstrike "a. Within sixty days before the expiration of a license, the 

licensee may apply to" 

Page 3, overstrike lines 14 thru 27 

Page 3, line 28, overstrike "under this chapter;" and remove "and" 

Page 3, line 29, overstrike "(2) A bond with a minimum value of' and remove "five 

percent of the wages, tips," 

Page 3, remove lines 30 and 31 

Page 4, line 1, remove "to the secretary of state but not to exceed five" and overstrike 

"hundred thousand" 

Page 4, overstrike lines 2 thru line 10 

Page 4, overstrike "5." 

Page 4, overstrike "6." and immediately thereafter, insert "5." 
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Page 4, line 18, overstrike "Financial capability and bond" and insert immediately 

thereafter "Bond" 

Page 4, line 19, insert "f!" after "maintain" 

Page 4, line 20, remove "9.c" and overstrike "A minimum working capital of one hundred 

thousand dollars as reflected in " 

Page 4, overstrike line 21 

Page 4, line 22, overstrike "application and each annual renewal;" and remove "and" 

Page 4, line 23, remove "b__,", overstrike "A" 

Page 4, line 23, after "ooe", insert "the greater amount of one hundred thousand dollars 

or" 

Page 4, line 23, before "wages", insert "total", and remove ", tips, and" 

Page 4, line 24, remove "other compensation" and replace "federal tax return" with 

"contribution and wage report to Job Service North Dakota" 

Page 4, remove lines 28 thru 31 

Page 5, remove lines 1 and 2 

Page 5, line 3, replace ";t" with "2" and remove "operated long enough to have" 

Page 5, line 4, remove "completed a full fiscal year or", and replace "federal tax return" 

with "contribution and wage report to Job Service North Dakota", 

Page 5, line 6, replace ":L" with "3." 

Page 5, line 9, overstrike "A bond provided under this" 

Page 5, overstrike lines 10 and 11 

Page 5, line 12, replace "5." with "4." 



• 

• 

• 

4 

Page 5, line 23, insert "the" after "and"; replace "federal tax returns" with "contribution 

and wage report to Job Service North Dakota" 

Renumber accordingly . 
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TESTIMONY ON HB 1361 
Industry, Business and Labor Committee 

Senator Jerry Klein, Chairman 
Tuesday, March 10, 2009 

Good Morning Mr. Chairman and members of the Committee, my name is 

Todd Fuchs from West Fargo. I am co-owner of Payroll Express, Inc., a 

West Fargo based, locally owned PEO. 

First of all, I would like to commend the Secretary of State for all of the 

work that they have done with the registration of PEO's in North Dakota. 

Two years ago, the registration process was dumped on them against their 

wishes and they have been very accommodating to work with . 

As a small PEO, we find the current requirement for an "audited financial 

statement" a financial burden. To complete our renewal in 2008, it was 

necessary to spend $5,500 to complete the audit and receive a document 

that has virtually no value - except that we sent it to the Secretary of State 

and received our license. In doing that, our financial statement is now 

public record - anyone can request a copy of that document. 

I agree with the Secretary of State, the audited financial statement does not 

prove or guarantee that the PEO is financially sound, and does not provide 

the state with any protection against unpaid employment taxes by large 

out-of-state PEOs. Many of the out-of-state PEOs licensed in North Dakota 
~ 

did""meet the minimum working capital requirement and needed to purchase 

the bond anyway. Audited financials are an expense that a small PEO 
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cannot afford, especially if they may be required to purchase the bond in 

addition to the expense of the audited financial statements. 

That being said, I understand the position of NAPEO. Most of the large, 

multi-state PEOs already have audited financial statements, so there is no 

cost burden to them. It is much easier for them to provide a copy of their 

audit and could be difficult for them to purchase a bond in each state where 

they have employees, if that were mandatory in other states as well. 

I would ask this committee that you consider the Secretary of State's 

comments removing the requirement for audited financial statements. 

If this committee decides that "audited financial statements" are necessary, 

I would encourage you to give the small PEOs the option of the audit "OR" 

• purchasing a bond. 

• 

Thank you for your consideration. 

Todd Fuchs, V.P. 
Payroll Express, Inc . 
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In re: House Bill 1361 (Engrossed), Professional Employer Organizations and 
Proposed Amem.huents 

Dear Chair Klein. 

( )n behalf of the National ~\ssociation of Professional Employer ( )rb,anizations (N1\PEO), l wanted to offer our 
comrrn:nts on House Bill 1361 (HB l36 l) (Engrossed) and the amendment expected to be offered by the ( )ffice of the 

Secretary of State. 

\'{'hilc N,'\PE( ) supports many of rhc aspects of I-IB l 361 (Engrossed) and proposed amendments, including, 
interngcncy cooperation, updating terms an<l definitions, and clarifying that wages used in calculations for regulatory 
reljuircments are based solely on North Dakota wages, N:\PEO remains very concerned ahour: 

• Eliminating annual audited financial statements; 

• Eliminating minimum financial reljuiremcnts; and 
• Rct1uiring every professional employer organization (PE()) ro post a potentially large and costly bond. 

\\-'e believe rhat clarifying existing rn1uirements that include audited financial statement and a minimum amount of 
working capital bctter serve the public and do not placc an undue burden on PU )s. Clarifying cxisring language would 
also address the administrative issues raised by rhe Secretary of Srare. These changes amount to the dcreb:ri..1larion of the 
[lE() industry and are in direct contrnvention to the regulatory frameworks being crafted in many other states across the 

country. 

Thank you for consi<lcring our comments on this legislation. N:\PF..0 :,;rands ready to continue work with the 
committee an<l st:ikcholders on further addressing the concerns raisc<l regarding rhc current rct1uircments. If you have 
any t\UCstion:,;, please fed free to conracr me at ,u.pe,:rl(fnai,~!.'..'.1.:Qt:g (>r 703-739-8 ! 79 . 

. \dam Pct"r, .\ssistanr Director 
Srare Cn\'t:fnmcnr .\ffairs 
>fatio11al .\ssociation 01· Profe;;sional J: rnpi1Jycr < lrgani ✓.atio11s 

cc: \lunber;;, Senate C11rnmittcc on lnduslry, Business. am\ l.almr 
I !onora\ilc Bctrl'. B. Crande, ..\-!· 1 House District 
l li)ll!Jralile .\I .\.Jaeger, Secn:rary <JfSt:trc 


