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Explanation or reason for introduction of bill/resolution: Surplus lines insurance.

Minutes:

Chairman Keiser: Opens the hearing on HB 1123.

Carole Kessel~Chief Examiner-Director of the Examinations & Company Licensing
Division of North Dakota Insurance Department: (see attached testimony)-(Refers to
chart-attached).

Representative N Johnson: In the state agreement with other states, do we have to do
them individually or do we just have one agreement that would be universally acceptable?

Carole Kessel: We hope all states will agree and that all states agree. The language is
broad enough.

Chairman Keiser: What is a stamping office?

Carole Kessel: Like Texas, have established by statue, stamping offices that serve to
stamp approval on surplus lines transactions and to collect taxes.

Representative Amerman: This is the first step to this process; will there be other steps
you will be looking at?

Carole Kessel: The following steps would be to make a decision on what type muilti-state
agreement to enter into. Right now there are 2 choices floating out there, one is called slim
pact (surplus line insurance multistate compact), and it's called slim pact light because
there was apparently there was a previous version that has been reduced. The other
version is a National Association of Insurance Commissioners multi-state agreement, which
would create a clearing house for state and producers to report to and remit tax and
allocated back to the states in which the risks were located. Slim pact also would create a
clearing house but the provisions are considerably broader. We have done an analysis if
the committee is interested in looking at that. The bill will simply provide the commissioner
the flexibility to make a choice of which way to go, SLIM pact or the NAIC's version.
NAIC's version has not been not adopted by the entire body of commissioners. It's too
early to be adopting a version. The problem with acting too soon, is that would be in our
benefit to adopt the version that the majority of states adopt.
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Representative Ruby: Would each state be able to set their own level of taxing or does
that have to be uniform across the board?

Carole Kessel: Each state will set their own tax rate. The problem that leads to part of the
problem with NRRA is that some states have a complex tax structure that applies a
different tax rate to different line of business. Under both SLIM pact and NAIC muiti-state
agreement, the states would have to agree to set one tax rate for that state. North Dakota
has no problem because our tax rate is 1 %% across the board. We don’t have an issue.

Representative Frantsvog: On page 5 of your testimony, you state that for the year 2009
a total taxable surplus lines premiums and fees reported was 53.8 million, on which
942,000 taxes was paid. The next sentence it states “bases on our identification of policy
holders and out of state addresses, 2009 tax collections the 145 thousand, is the 145
thousand a part of the 942 thousand?

Carole Kessel: That correct, it's the part that North Dakota will lose under the federal law.
It is that portion of premium tax on North Dakota risks under a multi state policy where
North Dakota is not the home state. We lose that.

Representative Frantsvog: The last sentence in the same paragraph, we are not able to
quantify the additional taxes that North Dakota will collect as a home state, but in your fiscal
note is shows revenues of 295 thousand dollars, is that a 2 separate thing?

Carole Kessel: The 180 thousand dollars is the 145 thousand dollar estimate per fiscal
year. The 290 thousand is the 2 fiscal years.

Representative Frantsvog: OK.

Representative Amerman: Looking at dates, do we need an emergency clause of July
this year?

Carole Kessel: We don't believe so. The tax to be reported and paid will be submitted in
April 1, 2012, so | do think that there is a little leeway in which way to go and to enter into
an agreement or compact.

Representative Boe: The 142 thousand dollars that we would be losing out on, who
benefits to that, is it just not collected or is there some other entity that collects the taxes.

Carole Kessel: The home state of the insured would benefit, if they have a provision that
requires payment of premium tax on.100% of risks, whether or not they were in the state of
Texas or in the state of North Dakota:

Chairman Keiser: Do you know what CSG, NCSL, NCOIL, of those 3 entities, what are
the 2 options have they endorses?

Carole Kessel: All three of the entities have endorsed SLIM Pact Light.
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Chairman Keiser: The industry has been outspoken on this and they have said that they
will oppose, completely the NAIC approach, is that true or not?

Carole Kessel: | do believe that is the case.

Chairman Keiser: Do you know how many states have entered the SLIM Pact legisiation
to date?

Carole Kessel: | do not. States are still doing a lot of analysis and decision making.

Vice Chairman Kasper: What are the main differences between the SLIM Pact and the
NACI multi-state compact?

Carole Kessel: | have another handout to show you that (see attached chart).

Vice Chairman Kasper: Does it give the commissioner the power to join any pact they
want to join?

Carole Kessel: That's right.

Chairman Keiser: Anyone else here to testify in support of HB 1123, in opposition,
neutral? Closes the hearing on HB 1123
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Explanation or reason for introduction of bill/iresolution:
Surplus lines insurance.

Minutes:

Chairman Keiser: We will open on HB 1123. A condition was created where wither 10
states enter into a compact, and this is not a binding compact, or states whose premium tax
represented 40% or more of the premium tax on surplus lines. If agreements could be
made between those various states then the federal government would not step in and the
deadline is in late July of this coming summer. As you will recall the commissioner took a
pretty good approach to this and said that the bill gives him the option of either entering into
a compact or a state by state agreement NCOIL, CSG, and NCSL have all endorsed the
state driven approach of a compact. | handed out the compact language and I'll leave it up
to the committee to decide is we want to pass the bill as it is and give the commissioner the
authority. 1 will tell you that yesterday following session, | was on a national conference call
with the surplus line industry people and they are totally opposed and are working as hard
as they can to get the language out of every state legislation like the language, which the
commissioner has put, in our bill. They do not leaving the regulators with the authority to
choose. They said they were slim in representation up here in North Dakota. | did have the
amendment drafted and this bill does have a fiscal note on it. What | would like to suggest
to you is that you take it, come and review it.

Vice Chairman Kasper: Would you mind giving us an overview of the amendment?

Chairman Keiser: What it basically does is provide the architecture for two states. They
appoint members to represent those states and when you get to 10 states then they
actually can elect a management group representing those states that would in effect meet
and create a financial house. And it really will be FDNAIC in all honesty because they are
the only entity that has the capacity to have a clearing house although you could go out and
contract for a clearing house. What then happens is every insurance carrier that provides
surplus line insurance would pay their premium tax on a rate established by the compact; it
would go into the clearinghouse and then be distributed to the home state where the
company is domicile as well as to the participating states. | believe we get about 239,000
dollars a year in premium tax or it could be a biennium. For us it big, but it is not the
biggest part of our premium tax. For big states it is huge. If some pact is not adopted then |
can tell you that the NAIC’s approach of on a state by state basis is not going to word and
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then you are going to have the temporary net result that the home states will have 100%
control of the premium tax and we will lose the 239,000. Texas, New York, California, or
Oklahoma or wherever the company is domicile, they will simply say we will keep all the
premium tax. Failure to meet either one of those standards will trigger the federal
government establishing some kind of program to collect and distribute money. Maybe that
is the right scolution. | just don't believe the federal government should be involved in
anything we do but that is my bias. The NAIC could not come to agreement. The
regulators of the NAIC got into a huge battle between the big states and the little states.
The big states don't want to play and the little states don’t want to play so their solution was
to go on a state by state basis so North Dakota could form a contractual agreement with
any one, two or three states. It could have 10 contractual agreements with various states
and then take their proportion of tax with that state. The problem with that approach is that
no state that has the domicile company is going to sign on to that easily. They are looking
for a strategy to get all the states to participate and play nicely with each other. One thing |
have double checked on is that we are not giving away our sovereignty in this compact. We
are just simply agreeing to have the funds deposited and redistributed but that is by our
vote. You have to read through it and | think it is best to have the commissioner to come
down and explain it. He will explain why he wants the authority and that is because they
don't want the pact to go forward so they can do whatever they want to do. Other than that
we are in pretty good shape. The insurance commissioner also has an amendment to HB
1123. Unless somebody else wants to bring something up we will ¢close on HB 1123.



2011 HOUSE STANDING COMMITTEE MINUTES

House Industry, Business and Labor Committee
Peace Garden Room, State Capitol

HB 1123
February 7, 2011
14107

] Cpnference Committee

Committee Clerk Signature

Explanation or reason for introduction of bill/resolution: Surplus lines insurance.

Minutes:

Chairman Keiser: The Dodd-Frank Act was passed by the previous congress and was as
important a piece of legislation for the financial industry as PPACA was for the health care
industry. To say there were sweeping changes might be an understatement if you talk to
the financial industry people. It is very close and important to them. One of the issues is
that surplus lines issue that has been debated now for about 2 to 3 years. The surplus lines
companies have went to the NAIC, NCOIL, NCSL, CSG, ALEC and everybody else and
said we have a major problem out here in the surplus lines business. Surplus lines are that
unique category of insurance when it is not covered by anything else you go to the surplus
lines. it is kind of exotic coverage. Of course there are the states in which companies are
domicile and have their operations and then there are states in which they provide
coverage. So then what happens to premium tax? How is it distributed to the domicile state
and to the states in which the coverage is being provided? The Dodd-Frank Act, and |
believe this is correct, has a provision in there, out of frustration, which says in effect that
the states have got to resolve the management of surplus lines by July 21, 2011. If the
states fail to do it then the feds would in effect take it over. The reality is | don’t know why
they would want to take it over but that is in theory what the insurance department has
been working towards. They brought to us HB 1123 in response to the Dodd-Frank Act.
There is a section in here where NCOIL, CSG, and NCSL have met with the industry and
produced what is called SLIMPACT-Lite. It is a approach to this problem which involves the
states forming a compact. The original legislation said either 10 or more states form a
compact or states with 40% of the premium form an agreement of the feds will step in. So
the insurance commissioner came to us and we had testimony on the bill that said we don't
know what to do. The insurance department at this point doesn’t know the right solution so
they asked up in this legislation to give the commissioner the authority to make a
determination over this next period of time on what would be best for the state of North
Dakota. The NAIC has developed an approach called NEMA or there can be some other
approach. | did talk with the insurance commissioner and we discussed the situation and it
is a difficult one. The big states, or the states that typically have the domicile companies
located in their states, are sitting back and are non-communicative. They are sitting back
and waiting to see what develops. The general consensus of the big states is that they are
going to go at it on their own. If you think about it why wouldn't they. The worse that can
happen is the federal government will come back and say they will now redistribute those
funds. The commissioner said at this time we could pass the bill with this provision in
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there and then in the next month or two we might find out a lot more and can make a final
decision on what to do on the senate side and then come back in and either put in
SLIMPACT-Lite, NEMA, or nothing and leave it as is. As | pointed out to the commissioner,
if we don’t get 10 states to sign on to SLIMPACT then it is dead because the NAIC does
not like SLIMPACT at all.

Carole Kessel~Chief Examiner, North Dakota Insurance Department: We've submitted
amendments that we have worked out with PCI. PC| wanted to clarify certain areas and
you will see that most of the language is an insertion of the phrase “where the insured's
home state is this state.” That is to clarify that certain provisions are going to be subject to
the federal law in that tax imposition. Collections are going to be subject to where North
Dakota is the home state of the insured. That is what it primarily does. We do take out one
complete sentence that we found was redundant especially with this clarifying provision.
(see attachment).

Vice Chairman Kasper: On page 7, item 3, is this the section that gives the insurance
commissioner the authority to participate and set the rules and the guidelines? Is there any
other section that pertains to that?

Carole Kessel: [t is actually the very last section of the bill. Section 12, page 7, also has a
provision that is following some mode! law language there.

Thomas D Keilsch~ Representing National Association of Professional Surplus
Lines: (see attached testimony).

Chairman Keiser: On the second page is that a proposed amendment?

Thomas D Kelsch: Mr. Stephan wanted to have that before the committee. 1t would be an
additional proposed amendment although | think it is too late at this time to be considering
additional amendments. | apologize that it was on there.

Chairman Keiser: Questions? Anyone else with just information to provide to the
committee?

Scott Anderson~Surplus Lines Broker: | was asked by the AAMGA which is the
American Association of Manage and General Agents to sit in and listen. We do support
the SLIMPACT version. | have not seen the amendments. | think part of the goal at least on
the SLIMPACT area is to ensure that states like North Dakota get their share of surplus
lines taxes as they are distributed. The home state ruling is part of the confusion within that
whole model act and | think that having a separate organization outside of NAIC managing,
and that is part of what it brings, the compact in several states has the discretion or the
responsibility to distribute those taxes fairly based on the home state of insured.

Chairman Keiser: Carole do you have anything to add or any new developments that the
committee should be aware of?

Carole Kessel: I'm not aware that there has been any movement. The NAIC committees
are still working on SLIMPACT provisions and putting together procedural issues and
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guidance for the clearing house. To my knowledge | haven't heard of one state that
supports SLIMPACT. That may be incorrect but that is my understanding at this point.

Representative N Johnson: When you were discussing about New York and possibly
Texas, if there are 10 states that participate in SLIMPACT, would that have any impact on
New York? Could they just say to heck with it and if we have any surplus lines insurance
that is going through a company in New York that they would just ignore it? Would New
York be compelled to share those or would they sit back and say to bad so sad?

Chairman Keiser: That is a 64,000 dollar question. What we know is that if we don’t take
action by July of this coming summer, according to the Dodd-Frank Act, the federal
- government will take it over. That will take the state of North Dakota out of the surpius lines
collection and administration. The 2 options are to pass some kind of compact in 10 or
more states that does not require New York to participate but you have to believe that the
federal government would then come back in and say you have met our first stage, now
you have to come back somehow. There is not commitment on the part of the feds to do
that or anyone else. Another thing you could do is get states with 40% of the premium to
concur to an agreement. That is never going to happen because they have a year or two
where they can have 100% of the premium tax and then let the feds take over. This is a
tough one.

Representative N Johnson: On the amendment 01001 which in essence would be the
SLIMPACT, on page 18 it has a listing of the states and the share of total premiums. What
you are saying is that it would have to be a total of 40% of those numbers?

Chairman Keiser: 40% of those numbers or 10 states. Either one would work. But it is
290,000 dollars. That is what is at risk.

Vice Chairman Kasper: The SLIMPACT amendments which establish the commission
provide rules of getting in and out the compact. | think the key that | like is on page 5, item
2 at the bottom. It says the commission may adopt mandatory rules that establish exclusive
home state authority regarding non-admitted insurance. So we maintain the right to
potentially establish and have our rules the way we wish. This SLIMPACT to me keeps the
states involved the way we ought to be and makes all the sense in the world compared to
the bill before us. Without regard to the insurance department’'s amendments | would move
that we amend HB 1123 and substitute in its place amendment 11.8107.01001.

Representative N Johnson: Second.

Chairman Keiser: Further discussion?

Representative N Johnson: | think since we are in limbo no knowing what is going to
wash out in the next month, that would bring this one over and it would keep both in the

playing field.

Chairman Keiser: | do want to point out that SLIMPACT-Lite could technically be in play if
we don't adopt this amendment because that language gives the commissioner to join a
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multi-state compact or do whatever. This is the intent of the mover and seconder to say the
legislature wants to play a role in this.

Representative Ruby: If | understand this, it is making some changes in the body of the
bill but then it is just replacing page 12 with this language.

Chairman Keiser: We will have to ask the Insurance Department but we are just taking the
one amendment. It is not a hog house amendment. Further discussion? We will take the
roll on the amendment.

Roll call vote: 14 yeas, 0 nays, 0 absent. Motion carries.

Representative N Johnson: I've went through the amendments and all the amendments
that the commissioner's office brought forth would impact the part of the bill that is still
intact. 1 would move the amendments submitted by the insurance department.
Representative Vigesaa: Second.

Chairman Keiser: Further discussion? Seeing none we will take a voice vote.

Voice vote: Motion carries.

Chairman Keiser: Both amendmenté are on the bill and we have HB 1123 before us. What
are the wishes of the committee?

Vice Chairman Kasper: | move a do pass as amended.
Representative Ruby: Second.

Chairman Keiser: Further discussion? We will take the roll on a do pass as amended on
HB 1123. We will close on HB 1123.

14 YEAS 0 NAYS 0 ABSENT DO PASS as Amended
CARRIER: Representative Kasper



o FISCAL NOTE
Requested by Legislative Council
© 03/30/2011
REVISION
Amendment to: HB 1123

1A. State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations compared to
funding levels and appropriations anticipated under current faw.
2009-2011 Biennium 2011-2013 Biennium 2013-2015 Biennium

General Fund| Other Funds |General Fund| Other Funds (General Fund| Other Funds
Revenues
Expenditures
Appropriations
1B. County, city, and schoo! district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.
2009-2011 Biennium 2011-2013 Biennium 2013-2015 Biennium
School School School
Counties Cities Districts Counties Cities Districts Counties Cities Districts

2A. Bill and fiscal impact summary: Frovide a brief summary of the measure, including description of the
provisions having fiscal impact (fimited to 300 characters).

This bill revises ND law relating to surplus lines insurance to conform to federal law and allows ND to collect all
premium tax on surplus lines multistate polices where ND is the insured’s home state and to share premium tax with
other states in SLIMPACT.
B. Fiscal impact sections: /dentify and provide a brief description of the sections of the measure which have
fiscal impact. Include any assumptions and commaents refevant lo the analysis.

Section 5 creates a hew section that continues to impose North Dakota’s premium tax on surplus lines insurance and
to require the producer to collect and remit the tax. The new language provides that, on multistate policies where
North Dakota is the insured’s home state, the Insurance Commissioner will collect the tax on the risks located both in
and out of this state at the applicable rates.

Section 12 enters the State of North Dakota into SLIMPACT. If nine other states also join SLIMPACT, we will share
multistate premium tax with those states based on where the risk is located. All fifty states and the District of
Coiumbia would need to join SLIMPACT for North Dakota to remain revenue neutral. f less than 10 states join
SLIMPACT, or the SLIMPACT states do not collect taxes on North Dakota risks, there could be an estimated revenue
loss of $290,000.

The amendment to this bill increases the risk that North Dakota will not collect as much premium tax as is currently
collected.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and
fund affected and any amounts included in the executive budget.

Current law imposes premium tax on risks located in North Dakota. Federal law, effective July 21, will not allow us to
collect tax on policies where North Dakota is not the home state of the insured. This bill will aliow us to collect
. premium tax on risks located outside North Dakota if North Dakota is the insured's home state. The bill adopts
«' SLIMPACT so that North Dakota will trade tax collected on risks located in a SLIMPACT state in exchange for taxes
collected by the other SLIMPACT states for risks located in North Dakota.



0 The amendment to this bill increases the risk that North Dakota will not collect as much premium tax as is currently
collected.

Premium tax collections are deposited into the general fund.

B. Expenditures: Expiain the expendilure amounts. Provide detail, when appropriate, for each agency, line
item, and fund affected and the number of FTE positions affected.

This bill will not affect expenditures.,
The amendment to this bill does not affect expenditures,
C. Appropriations: Exp/ain the appropriation amounts. Provide detail, when appropriate, for each agency
and fund affected. Explain the relationship between the amounts shown for expenditures and

appropriations. Indicate whether the appropriation is also included in the executive budget or relates fo a
continufng appropriation.

This bill will not affect approprations.

The amendment to this bili does not affect appropriations.

Name: Larry Martin gency: Insurance Department

Phone Number: 701-328-2930 Date Prepared: 03/31/2011




FISCAL NOTE
Requested by Legislative Council
12/23/2010

Bill/Resolution No.: HB 1123

1A. State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations compared (o
funding levels and appropriations anticipated under current faw.

2009-2011 Biennium 2011-2013 Biennium 2013-2015 Biennium
General Fund| Other Funds |General Fund| Other Funds |General Fund| Other Funds

Revenues $290,000 $290,000)

Expenditures

Appropriations
1B. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.

2009-2011 Biennium 2011-2013 Biennium 2013-2015 Biennium
School School School
Counties Cities Districts Counties Cities Districts Counties Cities Districts

2A. Bill and fiscal impact summary: Frovide a brief summary of the measure, including description of the
provisions having fiscal impact (limited to 300 characters).

This bill revises North Dakota law relating to surplus lines insurance to conform to the requirements of the United
States Nonadmitted and Reinsurance Reform Act of 2010 {NRRA) and would allow the state to collect premium taxes
on multistate policies where North Dakota is the insured's home state.

B. Fiscel impact sections: /dentify and provide a brief description of the sections of the measure which have
fiscal impact. Include any assumptions and comments refevant to the analysis.

Section 5 creates a new section that continues to impose North Dakota's premium tax on surplus lines insurance and
to require the producer to collect and remit the tax. The new language provides that, on multistate policies where
North Dakota is the insured's home state, the Insurance Commissioner will collect the tax on the risks located in and
out of this state at the applicable rates and gives the Insurance Commissioner the authority to enter into tax sharing
agreements with other states.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and

fund affected and any amounts included in the executive budget.

Due to federal preemption, North Dakota is no longer allowed to collect premium tax on non-resident policies with
risks located in North Dakota, Based on 2009 data, this revenue loss is estimated at $290,000. Federal iaw and this
bill allows North Dakota to start collecting additional tax on muitistate resident policies which is now being paid to
other states. No data is available to estimate any additional revenue.
Premium tax collections are deposited into the general fund.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line
ftem, and fund affected and the number of FTE positions affected.

This bill will not affect expenditures.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency



appropriations. Indicate whether the appropriation is also included in the executive budget or relates to a

o and fund affected. Explain the relationship between the amounts shown for expenditures and
conlinuing appropriation.

This bill will not affect approprations.

Name: Larry Martin Agency: insurance Department

Phone Number: 32B-2930 Date Prepared: 01/07/2011
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PROPOSED AMENDMENTS TO HOUSE BiLL NO. 1123

Page 1, line 3, after "insurance” insert "and enactment of the surplus lines insurance multistate
compliance compact"

Page 1, line 3, remove the first "and"
Page 1, line 5, after "insurance” insert *; and to declare an emergency”
Page 7, remove line 10

Page 7, line 11, replace "with other states" with:

"3.  Under section 26.1-44-11, the state has entered the surplus_lines
insurance multistate compliance compact”

Page 12, replace lines 3 through 11 with:

*26.1-44-11. Enactment of surplus lines insurance multistate compliance
compact.

The surplus lines insurance multistate compliance compact is enacted into law
and entered by this state with all other states legally joining therein in the form
substantially as follows:

Articie |. - Purpose

The purposes of this compact are:

1. Toimplement the express provisions of the Nonadmitted and Reinsurance
Reform Act.

2. To protect the premium_tax revenues of the compacting states through
facilitating the payment and collection of premium tax on nonadmitted
insurance: and to protect the interests of the compacting states by
supporting the continued availability of such insurance to consumers; and
to provide for allocation of premium tax for nonadmitted insurance of
multistate risks among the states in accordance with uniform allocation
formulas to be developed, adopted, and implemented by the commission.

oo

To streamline and improve the efficiency of the surplus lines market by
eliminating duplicative and_inconsistent tax and regulatory requirements
among the states; and promote and protect the interest of surplus lines
iicensees who assist such insureds and surplus lines insurers, thereby
ensuring the continued availability of surplus lings insurance to consumers.

>

To streamline requlatory compliance with respect to nonadmitted insurance
placements by providing for exclusive single-state regulatory compliance
for nonadmitied insurance of multistate risks, in accordance with rules to
be adopted by the commission, thereby providing certainty regarding such
compliance to all persons who have an interest in such transactions,

Page No. 1 11.8107.01001
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must be entitled to one vote each. The executive committee must have the
power to act on behalf of the.commission, with the exception of
rulemaking, during periods when the commission is not in session. The
executive committee-shall oversee the day-to-day activities of the
administration of the compact, including the activities of the operations
committee created under this article and compliance and enforcement of
the provisions-of the compact, its bylaws, and rules, and such other duties

as provided herein and as deemed necessary;

Establish an operations commitiee of not legs than seven and not more
than fifteen representatives to provide analysis, advice, determinations,
and recomimendations regarding technology, software, and systems

-integration to be acquired by the commission and to provide anaiysis,

advice, determinations, and recommendations reqgarding the establishment

of mandatory rules to be adopted by the commission:

Enter contracts with contracting states so that contracting states can utilize
the services of and fully paricipate in the clearinghouse subject to the

terms and _conditions set forth in-such contracts;

Adopt and use a cqroorate seal; and

Perform such other functions as may be necessary or appropriate to

. achieve the:purposes: of this. compact_consistent.with the state requlation

of:the business of insurance:

Articlie Vi. - Organization of the Commission

a. Each compacting state must have and is limited to one member. Each

state shall determine the qualifications and the method by which it
selects a member and set forth the selection process in the enabling

. provision.of-the legislation that enacts this.compact. In the absence of
such a provision, the member must be appointed by the governor of

such compacting state. Any member may be removed or suspended
from office as provided by the law of the:state from which that member
must be:-appointed. Any vacancy-occurring-in the commission must be
filled in accordance with the laws of the compacting state wherein the
vacancy.exists.

b. Each member.is.entitled to one vote and must have an opportunity to
participate in the governance of the commission in accordance with

the bylaws.

The commission, by a majority vote of the members, shall prescribe
bylaws to govern its conduct as may be necessary or appropriate to

carry out the purposes and exercise the powers of the compact,
including; '

|

Establishing the fiscal year of the commission;

(&)
{2} Providing reasonabie procedures for holding meetings of the

commission, the executive committee, and the operations
committee;

{3) Providing reasonable standards and procedures for the
establishment and meetings of committees, and governing any

Page No. 10 11.8107.01001



o

|

|

=)

general or specific delegation of any authority or function of the
commission;

(4) Providing reasonable procedures for calling and conducting
meetinas of the commission which consist of a majority of
commission members, ensuring reasonable advance naotige of
each such meeting and providing for the right of citizens to
attend each such meeting with enumerated exceptions designed
to protect the public's interest, the privacy of individuals, and
insurers' and surpius lines licensees' proprietary information,
including trade secrets. The commission may meet in camera
only after a majority of the entire membership votes fo close a
meeting in toto or in part. As soon as practicable, the
commission shall make public a copy of the vote to close the
meeting revealing the vote of each member with no proxy votes
allowed. and votes taken during such meeting;

(5) Establishing the titles, duties, and authority and reasonable
procedures for the election of the officers of the commission;

(6) Providing reasonable standards and procedures for the
establishment of the personnel policies and programs of the
commission. Notwithstanding any civil service or other similar
laws of any compacting state, the bylaws must exclusively
govern the personnel policies and programs of the commission;

(7) Promulgating a code of ethics to address permissible and
prohibited activities of commission members and employees;
and

(8) Providing a mechanism for winding up the operations of the
commission and the equitable disposition of any surplus funds
that may exist after the termination of the compact after the
payment or reserving or both of all of its debts and obligations.

The commission shall publish its bylaws in a convenient form and file
a copy thereof and a copy of any amendment thereto, with the
appropriate agency or officer in each of the compacting states.

An executive committee of the commission is established. All actions
of the executive committee, including compliance and enforcement,
are subject to the review and ratification_of the commission as
provided in the bylaws. The executive committee may have ng more
than fifteen representatives, or one for each state if there are less than
fifteen compacting states, who shall serve for a term and be
established in.accordance with the bylaws.

The executive{r- committee must have such authority and duties as may
be set forth inithe bylaws, including:

b
i . . :
(1) Managing the affairs of the commission in a manner consistent
with theibylaws and purposes of the commission;
(2) Establishing and. overseeing an organizational structure within,
and appropriate-procedures for the commission to provide for
the creétion of rules and operating procedures;
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Overseeing the offices of the commission; and

(3]

{4) Planning, implementing, and coordinating communjcations and
activities with other state, federal, and local government
organizations in order to advance the goals of the commission.

The commission annually shall elect officers from the execulive

committee, with each having such authority and duties as may be
specified in the bylaws.

The executive:committee, subject to the approval of the commission,

shall appoint or retain-an-executive director for such peried, upon such
terms and conditions, -and for such compensation as the commission

-determines-appropriate. The executive director shall serve as

secretary to the commission, but-may not be a member of the
oommission.'T;he‘exécutive director shalt hire and supervise such
other persons’as:may be authorized by the commission.

An operations:committee is established. All actions of the operations
committee are’subject to the review and oversight of the commission
and the.executive commitiee and must be approved by the
commission. The execlitive committee must accept the determinations
and recommendations of the operations committee unless good cause

is shown'why.such determinations and recommendations should not

*"‘be approved:. /Any disputes:as'to whether good cause exists to reject

any determination or recommendation of the operations committee
must be resolved by the majority vote of the commission.

The operations commiittee may not have more than fifteen
representatives or one for each state if there are fewer than fifteen
compacting states, who:shall serve for a ferm and must be
established as set forth in the bylaws.

The operations committee must have responsibility for:

{1) Evaluating technology requirements for the clearinghouse,

assessing existing systems used by state regulatory agencies

and state stamping offices to maximize the efficiency and
successful integration of the clearinghouse technology systems

withstatg‘and:state:stampinq office.technology platforms, and to
minimize:costs'to:the states, state stamping offices, and the

clearinghouse.

(2) Making recommendations to the executive committee based on
its analysis and determination of the clearinghouse technelogy
requirements and compatibility with existing state and state
stamping office systems.

(3} Evaluating the most suitable proposals for adoption as
mandatory rules, assessing such proposals for ease of
integration by states, and likelihood of successiul
implementation and to report to the executive committee its
determinations and recommendations,

(4) Such other duties and responsibilities as_are delegated to it by
the bvlaws, the executive committee, or the commission.

Page No. 12 11.8107.01001



|~

for

|

=

[0

b.

All representatives of the operations committee must be individuals
who have extensive experience or employment or both in the surplus
lines insurance business, including executives and attorneys
emploved by surplus lines insurers, surplus lines licensees, law firms,
state insurance departments or state stamping offices or any
combination of these entities. Operations commitiee representatives
from compacting states, which utilize the services of a state stamping
office. shall appoint the chief operating officer or a senior manager of
the state stamping office to the operations committes.

A leaislative committee composed of state legislators or their
designees is established to monitor the operations of and make
recommendations to, the commission, including the executive
committee, provided that the manner of selection and term of any
legisiative committee member must be as set forth in the bylaws. Prior
to the adoption by the-commission of any uniform standard, revision to
the bylaws, annual budget, or other significant matter as may be
provided in the bylaws, the executive committee shall consult with and
report fo the legislative committee.

The commission may establish additional advisory committees as its
bvlaws may provide for the carrying out of its functions.

The commission shall maintain its corporate books and records in

accordance with the bylaws.

a.

=

The members, officers, executive director, employees, and
representatives of the commission, the executive committee, and any
other committee of the commission must be immune from suit and
liability, either personally or in their official capacity. for any claim for
damaae to or loss of property or personal injury or other civil liability
caused by or arising out of any actual or alieged act, error, or omission
that occurred, or that the person against whom the claim is made had
a reasonable basis for believing occurred within the scope of
commission employment, duties, or responsibilities; provided that
nothing in this subdivision may be construed to protect any such
person from suit or liability or both for any damage, loss, injury, or
liability caused by the intentional or willful or wanton misconduct of
that person.

The commission shall defend any member, officer, executive director,
employee, or representative of the commission, the executive
committee or any other committee of the commission in any civil
action seeking to impose liability arising out of any actual or alleged
act. error, or omission that occurred within_ the scope of commission
employment, duties, or responsibilities, or that the person against
whom the claim is made had a reasonable basis for believing
occurred within the scope of commission employment, duties, or
responsibilities, provided that nothing herein may be construed to
prohibit that person from retaining that person's own counsel, and

provided further that the actual or alleged act, error, or omission did
not result fromvthat person's intentional or willful or wanton

misconduct,
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The commission shall indemnify and hold harmless any member,
officer. exacutive director, employee, or representative of the
commission, executive committee, or.any other committee cf the
commission for the amount of any settiement or judgment obtained
against that-person arising out of any actual or alleged act, error, or
-omission that occurred within the scope of commission employment,
-duties, or.responsibilities, or that such person had a reasonable basis
for believing occurred within the scope of commission employment,
duties or responsibilities, provided that the actual or alleged act, error,
or omission did not result from the intentional or willful or wanton
misconduct.of-that person.

o

Article VII..- Meetings and Acts of the Commission

The commission sﬁ'all meet and take such actions as are consistent with
the provisions_of this “cc')mpact' and the bylaws.

Each member of the commission may casi a vote to which that compacting
state is entitled and may participate in the business and affairs of the
commission. A meribér shall vote in person or by such other means as
provided in the bylaws. The bylaws may provide for members' padicipation
in.meefings by telephone or other means of communication.

The/commission:shall meet at Ieras’_t‘onee\durinq-each calendar year.
Additional meetings must bé'held .as set forth in the bylaws.

Public notice must'be given of all meeiings and all meetings must be open
o the public,_except: as set for’th in the rules or otherwise provided in the

com pact, ¥

The-’:c‘ommission‘sh"all promulgate rules concerning its meetings consistent
with:the principles:contained:in the Governmentin the Sunshine Act
[6:U.8:C.:5652b], as:may’be amended.

The commission and its commiftees may cloese a meeting, or portion
thereof, where it determines by malorltv vote that an open meeting would

he likely to

a. Relate solely to the commission's internal personnel practices and
Qrocedures,

g Disclose matters specifically. exemg‘ ted from disclosure by federal and
state statute; -

1]
Disclose trade secrets or commercial or financial information that is

C.

" privileged or confidential;

d. Involve accusing a person of a crime, or formally censuring a person;

e. Disclose: inferrﬁation of:a personal-nature where disclosure would
constitute a clearly unwarranted invasion of personal privacy;

i. Disclose rnvestrdatrve records compiled for law enforcement

QU!‘QOSBS, or

q. Specifically relate to the commission’s issuance of a subpoena, or its
participation in a civil action or other leqgal proceeding.
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For a meeting, or portion of a2 meeting, closed pursuant to this provision,
the commission's legal counsel or designee shall certify that the meeting
may be closed and shall reference each relevant exemptive provision. The

commission shall keep minutes which must fully and clearly describe all
matters discussed in a meeting and must provide a full and accurate
summary of actions taken, and the reasons therefore, including a
description of the views expressed and the record of a roll call vote. Al
documents considered in connection with an action must be identified in
such minutes. All minutes and documents of a closed meeting must remain

under seal, subject io release by a majority vote of the commission.

Article VIl - Rules and Operating Procedures - Rulemaking Functions

of the Commission

The commission shall adopt reasonable rules in order to effectively and
efficiently achieve the purposes of this compact. Notwithstanding the
foregoing, in the event the commission exercises its rulemaking authority
in a manner that is beyond the scope of the purposes of this compact, or
the powers granted hereunder, then such an action by the commission is
invalid and has no force or effect,

Rules must be made pursuant to a rulemaking process that substantially
conforms to the Model State Administrative Procedure Act of 1981,
Uniform Laws Annotated. vol. 15, p.1 (2000) as amended, as may be
appropriate to the operations of the commission.

All rules and amendments, thereto, must become effective as of the date
specified in each rule, operating procedure, or amendment.

Not later than thirty days after a rule is adopted, any person may fite a
petition for judicial review of the rule, provided that the filing of such a
petition may not stay or otherwise prevent the rule from becoming effective

unless the court finds that the petitioner has a substantial likelihood of
success. The court shall give deference to the actions of the commission
consistent with applicable law and may not find the rule to be unlawful if
the rule represents a reasonable exercise of the commission's authority,

Article IX. - Commission Records and Enforcement

The commission shall adopt rules establishing conditions and procedures
for public inspection and copying of its information and official records,
except such information and records involving the privacy of individuals,
insurers, insureds_ or surplus lines licensee trade secrets. State
transaction documentation and clearinghouse transaction data collected by

the clearinghouse must be used for only those purposes expressed in or
reasonably implied under the provisions of this compact, and the
commission shall afford this data the broadest protections as permitted by
any applicable law for proprietary information, trade secrets, or personal
data. The commission may adopt additional rutes under which it may make

available to federal and state agencies. including law enforcement
agencies, records and information otherwise exempt from disclosure, and
may enter agreements with such agencies to receive or exchange
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information or records subject to nondisclosure and confidentiality
provisions.

Except as o privileged records, data, and information, the laws of any
compacting state:pertaining to confidentiality or nondisclosure may not
relieve any compacting state member of the duty to disclose any relevant
records, data, or information to the commission, provided that disclosure to
the commission may not be.deemed to waive or otherwise affect any
confidentiality-requirement, andfurther provided that, except as otherwise
expressly provided in_ this section, the commission.may not be subject to
the compacting state's laws pertaining to confidentiality and nondisclosure
with respect to records, data. and information in its.possession.
Confidential information of the commission must remain confidential after
such_information isprovided to any member, and the commission shall
maintain _the confidentiality of any information provided by a member that is
corifidential under:that member's state law.

H

The.commission:shall: monitor compacting states for compliance with duly

adopted bylaws-and‘rules. The commission shall notify any noncomplying

compacting: state iniwriting of its :noncompliance.with commission bylaws
or rules, If a noncomplying compacting state fails to remedy its

noncompliance within the time specified in the notice of noncompliance,

thie compacting: state musl be deemed to be i in default as set forth in article
’XIV“ ’E T T

Article X.'- Dispute-Resolution -

Before a member may bring an action in a court of competent jurisdiction
for violation of any provision, standard, or requirement of the compact, the
commission shall attempt, upon the request of a member, to resolve any
disputes or other issues that are subject to this compact and which may
arise:between two or more.compacting states, contracting states, or
honcénipacting ‘tates;:and the commission 'shall promulgate a rule

DFOVIdan a1ternat|ve dispute resolution procedures for such disputes.

The commission shall also provide alternafive dispute resoiution
procedures to resolve-any disputes between insureds or surplus lines
licensees concerning a tax calculation or allocatlon or related issues which
are the subject 'of this compact.

Any alternative dispute resolution procedures must be utilized in
circumstances where a dispute arises as to which state constitutes the
home state.

Article Xi. - Review of Commission Decisions

Except as necessary for adopting rules to fulfill the purposes of this
compact, the-.commission may not otherwise requlate insurance in the
compacting states.

Not later than thirty days .after the commission has given notice of any rule
ar allocation formula, any third:-party filer or compacting state may appeal

" the determination to.a review panel appointed by the commission. The

commission shall adopt rules to establish procedures for appointing such

Page No. 16 11.8107.01001



e

|._\.

o

|0

|~

|

review panels and provide for notice and hearing. An allegation that the
commission, in making compliance or tax determinations acted arbitrarily,
capriciously, or in a manner that is an abuse of discretion or otherwise not
in accordance with the law, is subject to judicial review in accordance with
subsection 6 of article Ili.

The commission may monitor, review, and reconsider commission
decisions upon a finding that the determinations or allocations do not meet
the relevant rule, Where appropriate, the commission may withdraw or
modify its determination or allocation after proper notice and hearing,
subject to the appeal process in subsection 2.

Article Xil. - Finance

The commission shall pay or provide for the payment of the reasonable
expenses of its establishment and organization. To fund the cost of its
initial operations, the commission may accept contributions, grants, and
other forms of funding from the state stamping offices, compacting states,
and other sources.

The commission shall collect a fee payable by the insured directly or
through a surplus lines licensee on each transaction_processed through
the compact clearinghouse, to cover the cost of the operations and
activities of the commission and its staff in a total amount sufficient to
cover the commission's annual budget.

The commission’s budget for a fiscal year may not be approved until it has
been subject to notice and comment as set forth in article VIIl.

The commission must be reqgarded as performing essential governmental
functions in exercising such powers and functions and in carrying out the
provisions of this compact and of any law relating thereto, and may not be
required fo pay any taxes or assessments of any character, levied by any
state or political subdivision thereof, upon any of the property used by it for
such purposes, or any income or revenue therefrom, including any profit
from a sale or exchange.

The commission shall keep complete and accurate accounts of all its
internal receipts. including grants and donations, and disbursemenits for alt
funds under its control. The internal financial accounts of the commission
must be subject to the accounting procedures established under its
bylaws. The financial accounts and reports, including the system of internal
controls and procedures of the commission, must be audited annually by
an independent certified public accountant. Upon the determination of the
commission, but not less frequently than every three years, the review of
the independent auditor must include a management and performance
audit of the commission. The commission shall make an annual report {o
the governor and legislature of the compacting states, which must include
a report of the independent audit. The commission's internal accounts may
not be confidential and such. materials may be shared with the
commissioner, the controller, or the stamping office of any compacting
state upon request, provided, however, that any workpapers related to any
internal or independent audit and any information régarding the privacy of
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individuals, and licensees’ and insurers’ proprietary information, including
trade secrets, must remain confidential.

A compacting state. may not have any claim to or ownership of any
property held by or vested in the commission or to:any commission funds

held pursuant to the provisions of this compact.

The commission may not. make any political contributions to candidates for
glected office, elected officials,.political parties, or political action
committees. The commission.may not engage in_lobbying except with
respect to changes to this compact.

Article Xlll. - Compacting States, Effective Date, and Amendment

Any state is_eligible io0 hecome a compagting state.

The compact must become effective and binding upon legislative
enactment of the compact into law by two compacting states, provided the
commission must become effective for purposes of adopting rules, and
creating the clearinghouse when there are a total of ten compacting states
and contracting states or,_alternatively, when there are compacting states

and contracting.states representing greater than forty percent of the
surplus lines insurance premium. volume based on.records of the

- -percentage of:surpluslines-insurance premium:set forth in subsection 4.

Theresafter, it must-become effective and binding as to any other
compacling siate upon enactment of the compact into law by that state.
Notwithstanding the foreqoing, the clearinghouse operations and the duty
to report clearinghouse:transaction data must begin on the first January
first or July first following the first anniversary of the commission's effective
date. For states thatjointhe:compact subseguent to the effective date, a
start:date for reporting-clearinghouse transaction data must be set by the
commission provided surplus lines licensees and all other interested

parties receive not less than ninety days' advance notice.

Amendments to the compact may be proposed by the commission for
enactment by the compacting states. An amendment may not become
effeciive and binding upon the commission and the compacting states
unless and until all compacting states enact the amendment into law.

Surplus:lines insurance premiums by state:

. Premiums Based Share of Total

Page No. 18

tate on Taxes Paid Premiums
Alabama $445,746,000 1.47%
Alaska 89.453.519 0.29%
Arizona 663,703,267 2.18%
Arkansas 201,859,750 0.66%
California 5,622.450,467 18.49%
Colorado 543,781,333 1.79%
Conneclicut 329,358,800 1.08%
Delaware 92,835,950 0.31%
Florida 2.660,908,760 8.75%
Gecraia 895 643,150 2.95%

11.8107.01001



Hawaii 232,951,489 0.77%

{daho 74,202,255 0.24%
linois 1.016,504,629 3.34%
. Indiana 412,265,320 1.36%
lowa 135,130,933 0.44%
Kansas 160,279,300 0.53%
Kentucky 167,996,133 0.55%
Louisiana 853,173,280 2.81%
Maine 60,111,200 0.20%
Maryland 434 887 600 1.43%
Massachusetis 708,640,225 2.33%
Michigan 703,357,040 2.31%
Minnesota 393,128,400 1.29%
Mississippi 263,313 175 0.87%
Missouri 404,489,860 1.33%
Montana 64,692,873 0.21%
Nebraska 92,141,167 0.30%
Nevada : 354,271,614 1.17%
New Hampshire 102,946,250 0.34%
New Jersey 1,087,994 033 3.58%
New Mexico 67,608,458 0.22%
New York 2,768,618.083 9.11%
North Carolina 514,965 060 1.69%
North Dakota 36,223,943 0.12%
Ohio 342,000.000 1.12%
Oklahoma 319,526,400 1.05%
Qregon 312,702,150 1.03%
» Pennsylvania 780,666,667 2.57%
Rhode !sland 71,794 067 0.24%
South Carolina 412,489,825 1.36%
South Dakota 38,702,120 0.13%
Tennessee 451,775,240 1.49%
Texas 3,059,170,454 10.06%
Utah 142,593,412 0.47%
Vermont 41,919,433 0.14%
Virginia - 811,530,667 2.01%
Washingion 739,932,050 2.43%
West Virginia 130,476,250 0.43%
Wisconsin 248,758,333 0.82%
Wyoming 40,526,967 0.13%
Total $30,400,197.251 100.00%

This data is 2005 calendar year data excerpted from a study dated
Febuary 27, 2007, by Mackin & Company.

Article XIV, - Withdrawal, Defau!t, and Termination

1. a. Once effective, the compact must continue in force and remain
binding upon each and every compacting state, provided that a
coempacting state may withdraw from the compact, "withdrawing
state”, by enacting a statute specifically repealing the statute which
enacted the compact into law.

=

The effective date of withdrawal is the effective date of the repealing
statute. However, the withdrawal may notf apply to any tax or
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compliance determinations approved on the date the repealing statute
becomes effective, except by mutual agreement of the commission
and the withdrawing.state unless the approval is rescinded by the
commission.

The member of the withdrawing state shall immediately notify the
executive commitiee of the commission in writing upon the
introduction of ledistation repealing this compact in the withdrawing
state, ‘

The commission shall natify the other compacting states of the
infroduction of such legistation within ten days after its receipt of

‘notice thereof,

The withdrawing state is responsible for all obligations, duties, and
liabilities incurred:through the effective date.of withdrawal, including
any obligations, the perfdformance of which-extend beyond the effective
date of withdrawal. To the extent those obligations may have been
released or relinquished by mutual agreement of the commission and
the withdrawing:staté ‘the commission's determinations prior io the
effective date:of withdrawal must continue to:be effective and be given

" -full force and:effect’in the withdrawing state, unless formally rescinded

by the commission. * =

oL . )
Reinstatement.following withdrawal of any compacting state must

occur upon the.effactive date of the withdrawing state reenacting the
compact. : .

If the commission determines that any compacting state has at any
time defaulted”"defaulting state", in the performance of any of its
obligations orresponsibilities under this compact. the bylaws or duly
promulgated rules then ‘after notice and hearing as set forth in the
bylaws, ali rights, privileges, and benefits conferred by this compact
on the defaulting state must be suspended from the effective date of
default as fixed by the commission. The grounds for default include
failure of a compacting state to perform its obligations or
responsibilities and any other grounds designated in commission
rules. The commission shall immediately notify the defaulting state in
writing of the defaulting state's suspension pending a cure of the

default. The commission‘shall stipuiate the conditions and the time
period within which-the defaulting state shall-cure its default. if the

defaulting state fails"to-cure the default within the time period specified
by the commission, the defaulting state must be terminated from the
compact and-all‘rights, ‘privileges, and benefits conferred by this
compact must'be terminated from_the effective date of termination.

Decisiong_of the commission that are issued on the effective date of
termination must remain in force in the defaulting state in the same
manner as if the defaulting state had withdrawn voluntarily pursuant lo
subsection 1.

Reinstatement following termination of any compacting state requires
a reenactment of the-compact,
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b.

The compact dissolves effective upon the date of the withdrawal or
default of the compacting state which reduces membership in the
compact to one compacting state.

Upon the dissolution of this compact, the compact becomes null and
void and must have no further force or effect, and the business and
affairs of the commission must be wound up and any surpius funds
shall be distributed in accordance with the rules and bylaws.

Article XV. - Severability and Construction

The provisions of this compact are severable and if any phrase. clause,

sentence, or provision is deemed unenforceable. the remaining provisions

of the compact must be enforceable.

The provisions of this compact must be liberally construed to effectuate its

purposes.

Throughout this compact the use of the singular includes the plural and

vice versa.

Anvy headings and captions of articles, subsections, and subdivisions used

in this compact are for convenience only and must be ignored in construing

the substantive provisions of this compact.

a.

b,

Article XVLI. - Binding Effect of Compact and Other Laws

Nathing herein prevents the enforcement of any other law of a
compacting state except as provided in subdivision b.

Decisions of the commission, and any rules, and any other
requirements of the commission must constitute the exclusive rule, or
determination applicable o the compacting states. Any law or
requiation regarding nonadmitted insurance of multistate risks that is
contrary to rules of the commission is preempted with respect to the
following:

(1) Clearinghouse transaction data reporting requirements;

(2} Allocation formula;

{3) Clearinghouse transaction data collection requirements;

(4) Premium tax payment fimeframes and rules concerning
dissemination of data among the compacting states for
nonadmitted insurance of multistate risks and single-state risks;

(5) Exclusive compliance with surplus lines law of the home state of
the insured;

(6) Rules for reporting to a clearinghouse for receipt and distribution
of clearinghouse transaction data related to nonadmitied
insurance of multistate risks;

(7} Uniform foreign insurers eligibility requirements;

(8) Uniform policyholder notice; and
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(9} Uniform treatment of purchasing groups procuring nonadmitted
insurance.

Except as stated in subdivision b, any rule, uniform standard, or other
requirement ofithe.commission must constitute the exclusive provision
that a commissioner may-apply to compliance or tax determinations.
Notwithstanding the foreqoing, no action taken by the commission
may.abrogate:orrestrict: the access of any person to state courts; the
availabitity of alternative dispute resolution under article X; remedies
available under state‘law related to breach of contract, tort, or other
laws not specifically directed to compliance or tax determinations;
state’law relating-to the consiruction of insurance contracts; or the

authority of the.a‘t'té)!'ney general of the state, including maintaining any
actions or proceedings, as authorized by law.

|©

Alllawful actions-of .the commission, including all rules adopted by the
commission, are binding upon the compacting states, except as
provided herein.

[h
o

All agreements between the commission and the compacting states
are binding in_accordance with their terms.

.......

[=

.

Upon the-request of a party to a conflict over the meaning or
interpretation .of.commission actions, and-upon a majority vote of the
compacting states, theé éommission may issue advisory opinions
reqarding the meaning or interpretation in dispute. This provision may
be implemented by rule at the discretion of the commission.

[©

|

In the event any provision of this compact exceeds the constitutional
limits imposed on the legislature of any compacting state, the
obligations,-duties,:powers, or:jurisdiction sought to be conferred by
that.provision upon:the commission.must be ineffective as to that state
andthose. obligations, duties, powers. -orjurisdiction must remain in
the.compacting state:and must be exercised by the agency thereof to

- which those .obligations, duties, powers, or jurisdiction_are delegated
by law in effect at the time this compact hecomes effective.

SECTION 13. EMERGENCY. This Act is declared to be an emergency
measure."

Renumber accordingly
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January 31, 2011
PROPOSED AMENDMENTS TO HOUSE BILL NO. 1123

Page 5, line 2, after “search” insert “nor file the affidavit in subsection 7"

Page 8, line 23, replace “In" with “Where the insured's home state is this state, in”

Page 7, line 20, remove “if a surplus lines policy procured through a surplus lines
producer covers properties.”

Page 7, remove lines 21 and 22

Page 7, line 23, replace “properties, risks. or exposures located or to be performed in
this state. In” with “Where the insured’s home state is this state, in”

Page 8, line 23, replace "The" with “Where the insured’s home state is this state. the”

Page 9, line 16, replace “Each” with “Where the insured’s home state is this state. each”

Page 10, line 20, replace “On” with “Where the insured’s home state is this state, on”

Page 11, line 26, replace “In” with “Where the insured's home state is this state and in’

Renumber accordingly |
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Roll Call Vote # <

Date:

2011 HOUSE STANDING COMMITTEE ROLL CALL VOTES

BILL/RESOLUTION NO.

House House Industry, Business and Labor

Committee

] Check here for Conference Committee

Legistative Council Amendment Number

Action Taken:

[[] Do Pass [_] Do NotPass [X] Amended [] Adopt Amendment

Motion Made By?{{)_ aohﬂéo N

Seconded By "R€|‘D . N/ \ a&,‘BO\O\

Representatives

No

Representatives Yes | No

Chairman Keiser

Yes

Representative Amerman

Vice Chairman Kasper

Representative Boe

Representative Clark

Representative Gruchalla

Representative Frantsvog

Representative M Nelson

Representative N Johnson

Representative Kreun

Representative Nathe

Representative Ruby

Representative Sukut

Representative Vigesaa

\joLw_} \(D'\’Q/

Total Yes

No
Absent
Fioor Assignment

If the vote is on an amendment, briefly indicate intent:
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11.8107.01002 Adopted by the Industry, Business and Labor
Title.02000 Committee

February 7, 2011

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1123

Page 1, line 3, after "msurance insert "and enactment of the surplus lines insurance multistate
compliance compact”

Page 1, iine 3, remove the first "and"
Page 1, line 5, after "insurance” insert "; and to declare an emergency"”

Page 5, line 2, after "search" insert "or to file the affidavit in subsection 7"

Page 6, line 23, replace "In" with "If the insured's home state is this state, in"

Page 7, remove line 10

Page 7, line 11, replace "with other states" with:

"3. Undersection 26.1-44-11, the state has entered the surplus lines
insurance multistate compliance compact"

Page 7, iine 20, remove "If a_surplus lines policy procured through a surplus lines producer
covers properies,"

Page 7, remove lines 21 and 22

Page 7, llne 23, replace "properties, risks, or exposures Iocated or to be performed in this state.

\F

In" with "If the insured's home state is this state _in"

Page 8, line 23, replace "The" with "If the insured's home state is this state, the"

Page 9, line 16, replace "Each” with "If the insured's home state is this state, each”

Page 10, line 20, replace "On" with "If the insured's home state is this state, on"

Page 11, line 26, replace "In" with "if the insured's home state is this state, in"

Page 12, replace lines 3 through 11 with:

"26.1-44-11. Enactment of surplus lines insurance multistate compliance
compact.

The surplus lines insurance multistate compliance compact is enacted into law

and entered by this state with all other states legally joining therein in the form
substantially as follows: '

Article |. - Purpose

The purposes of this compact are:

1. Toimplement the express provisions of the Nonadmitted and Reinsurance
Reform Act.

2. To protect the premium tax revenues_of the compacting states through
facilitating the payment and collection of premium tax on nenadmitted
insurance: and to profect the interests of the compacting states b
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supporting the continued availability of such insurance to consumers; and
o provide for allocation of premium tax for nonadmitted insurance of

multistate risks among the states in accordance with uniform allocation
formulas to be developed, adopted, and implemented by the commission.

To streamline and improve the efficiency of the surplus lines market by
eliminating dupilicative and inconsistent tax and regulatory requirements
among_the states; and_promote and protect the interest of surplus lines
licensees who assist such insureds and surplus lines insurers, thereby
ensuring the continued availability of surplus lines insurance to consumers.

To streamline regulatory compliance with respect to nonadmitted insurance
placements by providing for exclusive single-state regulatory compliance
for nonadmitted insurance of multistate risks, in accordance with rules to
be adopted by the commission, thereby providing certainty regarding such
compliance to all persons who have an interest in such transactions,
including insureds, regulators, surplus lines licensees, other insurance
producers, and surplus lines insurers.

To establish a clearinghouse for receipt and dissemination of premium tax
and clearinghouse fransaction data related to nonadmitted insurance of
multistate risks, in accordance with rules to be adopted by the commission.

To improve coordination of regulatory resources and expertise between
state insurance departments and other state agencies, as well as state
surplus lines stamping offices. with respect to nonadmitted insurance.

To adopt uniform rules to provide for premium tax payment, reporting,
allocation, data collection and dissemination for nonadmitted insurance of
multistate risks and single-state risks, in accordance with rules to be
adopted by the commission, thereby promoting the overall efficiency of the
nonadmitted insurance market.

To adopt uniform mandatory rules with respect to requlatory compliance
requirements for;

a. Foreign insurer eligibility requirements.
b. Surplus lines policyholder notices.

To establish the surplus lines insurance multistate compliance compact
commission.

To coordinate reporting of clearinghouse transaction data on nonadmitted

insurance of multistate risks among compacting states and contracting
states.

To perform these and such other related functions as may be consistent

with the purposes of the surplus lines insurance multistate compliance
compact.

Article Il. - Definitions

r purposes of this corfn act, the following definitions apply:
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"Admitted insurer" means an insurer that is licensed, or authorized, to
transact the business of insurance under the law of the home state: for

purposes of this compact, "admitted insurer” does not include a domestic
surplus lines insurer-as may be defined by applicable state law.

"Affiliate" means with respect to an insured, any entity that controls, is
controlled by, or is under common control with the insured.

"Allocation formuia" means the uniform methods promulgated by the

commission by which insured risk exposures will be_apportioned to each
state for the purpose of calculating premium taxes due.

"Bylaws" means those bylaws established by the commission for its

governance, or for direcfing or controlling the commission’s actions or
conduct. :

"Clearinghouse” means the commission's operations involving the
acceptance, processing, and dissemination, among the compacting states,
contracting states, surplus lines licensees, insureds and other persons, of
premium tax and clearinghouse transaction data for nonadmitted insurance
of multistate risks, in accordance with this compact and rules to be
adopted by the commission.

"Clearinghouse transaction data" means the information regarding
nognadmitted insurance of multistate risks required to be reported,
accepted, collected, processed. and disseminated by surplus lines
licensees for surplus lines insurance and insureds for independently
procured insurance under this compact and rules to be adopted by the
commission. Clearinghouse transaction data includes information related

to single-state risks if a state elects to have the clearinghouse collect taxes
on single-state risks for such state.

"Commission" means the surplus lines insurance multistate compliance
compact commission established by this compact.

1

‘Commissioner" means the chief insurance regulatory official of a state
including commissioner, superintendent, director, or administrator or their
designees.

"Compacting state" means any state that has enacted this compact
legisiation and which has not withdrawn pursuant to article X1V, subsection
1. or been terminated pursuant to article XIV, subsection 2.

"Contracting state" means any state that has not enacted this compact
legislation but has entered a written contract with the commission_to utilize
the services of and fully participate in the clearinghouse.

"Control", an entity has "control" over another entity if:

a. The entity directly or indirectly or acting through one or more other
persons owns, controls, or has the power to vote twenty-five percent
or more of an"v'r class of voting securities of the other entity; or

The entity 'cor"\"trols,in any manner the election of a majority of the
directors or triistees of the other entity.

o
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"Home state";

a. Except as provided in subdivision b, the term "home state" means,
with respect to an insured:

(1) The state in which an insured maintains its principal place of
business or,_in the case of an individual, the individual's principal
residence; or

(2) If one hundred percent of the insured risk is iocated out of the
state referred to in paragraph 1, the state to which the greatest

percentage of the insured's taxable premium for that insurance
contract is aliocated.

b. I more than one insured from an affiliated group are named insureds
on a single nonadmitted insurance contract, the term "home state”
means the home state, as determined pursuant {o subdivision a, of
the member of the affiliated group that has the iargest percentage of
premium attributed to it under such insurance contract.

'Independently procured insurance” means insurance procured by an
insured directly from a surplus lines insurer or other nonadmitted insurer as
permitted by the laws of the home state.

"Insurer eligibility requirements” means the criteria, forms, and procedures
established to qualify as a surplus lines insurer under the law of the home
state provided that such criteria, forms, and procedures are consistent with

the express provisions of the Nonadmitted and Reinsurance Reform Act on
and after July 21, 2011.

'Member" means the person or persons chosen by a compacting state as

its representative or representatives to the commission provided that each
compacting state is limited to one vote. '

‘Multistate risk” means a risk with insured exposures in mere than one
state.

"Nonadmitted insurance" means surplus lines insurance and independently
procured insurance.

"Nonadmitted insurer”" means an insurer that is not authorized or admitted
to_ transact the business of insurance under the law of the home state.

"Nonadmitted and Reinsurance Reform Act" means the Nonadmitted and
Reinsurance Reform Act of 2010 [Pub. L. 111-203;

124 Stat.1589; 15 U.S.C. 8201 et seq.] which is subtitle B of title V of the
Dodd-Frank Wall Street Reform and Consumer Protection Act.

'Noncompacting state” means any state that has not adopted this
compact.

A - ", H H H H
"Policyholder notice" means the disclosure notice or stamp that is required

to be furnished to the applicant or policyholder in connection with a surplus
lines insurance placement.
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"Premium tax" means with respect to nonadmitted insurance, any tax, fee,
assessment, or other charge imposed by a government entity directly or
indirectly based on any payment made as consideration for such
insurance, including premium deposits, assessments, registration fees,

and any other compensation given in_consideration for a contract of
insurance.

'Principal place of business" means with respect to determining_the home
state of the insured, the state where the insured maintains its headquarters

and where the insured’s high-level officers direct, control, and coordinate
the business activities of the insured.

"Purchasing_group" means any group formed pursuant to the Liability Risk
Retention Act which has as one of its purposes the purchase of liability
insurance on_a group basis, purchases such insurance only for its group
members and only to cover their similar or related liability exposure and is
composed of members whose businesses or activities are similar or
related with respect to the liability to which members are exposed by virtue
of any related, similar, of common business. trade. product, services,
premises, or operations and is domiciled in any state.

1

‘Rule” means a statement of general or particular applicability and future
effect promulgated by the commission designed to implement, interpret, or
prescribe law or policy or describing the organization, procedure, or
practice requirements of the commission which shall have the force and
effect of law in the compacting states.

'Single-state risk" means a risk with insured exposures in only one state.

‘State” means any state, district, or territory of the United States of
America.

"State transaction documentation” means the information required under
the laws of the home state to be filed by surplus lines licensees in order to
report surplus lines insurance and verify compliance with surplus lines
laws, and by insureds in order to report independently procured insurance.

‘Surplus lines insurance" means insurance procured by a surplus lines
licensee from a surplus lines insurer or other nonadmitted insurer as
permitted under the law of the home state; for purposes of this compact,
"surplus lines insurance" also means excess lines insurance as may be
defined by applicable state law.

‘Surplus lines insurer" means a nonadmitted insurer eligible under the iaw
of the home state to accept business from a surplus lines licensee; for
purposes_of this compact, "surplus lines insurer” also means an insurer

that is permitted to write surplus lines insurance under the laws of the state
where such insurer is domiciled.

"Surplus lines licensee" means an individual, firm, or corporation licensed
under the law of the home state to place surplus lines insurance.

Article IH. - Establishment of the Commission and Venue
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The compacting states hereby create and establish a joint public agency
known as the surplus lines insurance multistate compliance compact
commission.

Pursuant to article [V, the commission may adopt mandatory rules that
establish exclusive home state authority regarding nonadmitted insurance
of multistate risks, allocation formulas, clearinghouse transaction data, a
clearinghouse for receipt and distribution of allocated premium tax and
clearinghouse transaction data, and uniform rulemaking procedures and
rules for the purpose of financing, administering, operating, and enforcing
compliance with the provisions of this compact, its bylaws, and ruies,

Pursuant to articie IV, the commission may adopt mandatory rules
establishing foreign insurer eligibility requirements and a concise and
objective policyholder notice regarding the nature of a surplus lines
placement.

The commission_is a body corporate and politic, and an instrumentality of
the compacting states.

The commission_is solely responsible for its liabilities except as otherwise
specifically provided in this compact.

Venue is proper and judicial proceedings by or against the commission
must be brought solely and exclusively in a court of competent jurisdiction
where the principal office of the commission is located. The commission
may waive venue and jurisdictional defenses to the extent it adopts or
consents to participate in alternative dispute resolution proceedings.

Article IV, - Authority to Establish Mandatory Rules

The commission shall adopt mandatory rules that establish:

1.

P

|

[+

Allocation formulas for each type of nonadmitted insurance coverage,
which allocation formulas must be used by each compacting state and
contracting state in acquiring premium tax and clearinghouse transaction
data from surplus lines licensees and insureds for reporting fo the
clearinghouse created by the compact commission. Such allocation
formulas will be established with input from surplus lines licensees and be
based upon readily available data with simplicity and uniformity for the
surplus lines licensee as a material consideration.

Uniform clearinghouse transaction data reporting requirements for all
information reported to the clearinghouse.

Methods by which compacting states and contracting states require
surplus lines licensees and insureds to pay premium tax and to report
clearinghouse transaction data to the clearinghouse, including processing
clearinghouse transaction data through state stamping and service offices,

state insurance departments, or other state-designated agencies or
entities. '

That nonadmitted insurance of multistate risks must be subject to all ¢f the
regulatory compliance reguirements of the home state exclusively, Home
state regulatory compliance requirements applicable to surplus lines
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insurance must include persons required to be licensed to sell. solicit, or
negotiate surplus lines insurance: insurer eligibility requirements or other
approved nonadmitted insurer requirements; diligent search; and state
transaction documentation and ciearinghouse transaction data_regarding
the payment of premium tax as set forth in this compact and rules to be
adopted by the commission. Home state regulatory compliance
requirements applicable to independently procured insurance placements
rmust include providing state transaction documentation and clearinghouse
transaction data regarding the payment of premium tax as set forth in this
compact and rules to be adopted by the commission.

That each compacting state and contracting state may charge its own rate
of taxation on the premium allocated to such state based on the applicable
allocation formula provided that the state establishes one single rate of
taxation applicable to all nonadmitted insurance transactions and no other
tax, fee assessment, or other charge by any governmental or
quasi-governmental agency be permitted. Notwithstanding the foregoing.
stamping office fees may be charged as a separate, additional cost unless
such fees are incorporated into a state's single rate of taxation.

That any change in the rate of taxation by any compacting state or
contracting state be restricted to changes made prospectively on not less
than ninety days' advance notice to the compact commission.

That each compacting state and contracting state shall require premium

tax payments either annually, semiannually, or guarterly utilizing one or
more of the following dates only: March first, June first, September first,
and December first.

That each compacting state and contracting state prohibit any other state
agency or political subdivision from requiring surplus lines licensees to
provide clearinghouse transaction data and state transaction
documentation other than to the insurance department or tax officials of
the home state or one single designated agent thereof.

The obligation of the home state by itself, through a designated agent,
surplus lines stamping. or service office, to collect clearinghouse
transaction data from surplus lines licensees and from insureds for
independently procured insurance, where applicable, for reporting to the
clearinghouse.

A method for the clearinghouse to periodically report to compacting states,
contracting states, surplus lines licensees, and insureds who
independently procure insurance all premium taxes owed to each of the
compacting states and contracting states, the dates upon which payment
of such premium taxes are due, and a method to pay them through the
clearinghouse.

That each surplus lines licensee is required to be licensed only in the
home state of each insured for whom surplus lines insurance has been

grocqred.

.S
That a policy considered to be surplus lines insurance in the insured's
home state shall be considered surplus lines insurance in all compacting
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states and contracting states, and taxed as a surplus lines transaction in all
states to which a portion of the risk is allocated. Each compacting state
and contracting state shall require each surplus lines licensee to pay to
every other compacting state and contracting state premium taxes on each
multistate risk through the clearinghouse at such tax rate charged on
surplus lines transactions in_such other compacting states and contracting
states on_the portion of the risk in each such compacting state and
contracting state as determined by the applicable uniform allocation
formula adopted by the commission. A policy considered to be
independently procured insurance in the insured's home state must be
considered independently procured insurance in all compacting states and
contracting states. Each compacting state and contracting state shall
require the insured to pay every other compacting state and contracting
state the independently procured insurance premium tax on_each
multistate risk through the clearinghouse pursuant to the uniform allocation
formula adopted by the commission.

Uniform foreign insurer eligibility requirements as authorized by the
Nonadmitted and Reinsurance Reform Act.

A uniform policyholder notice.

Uniform treatment of purchasing group surpius lines insurance
placements.

Article V. - Powers of the Commission

The commission may:

1.
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Promulgate rules and operating procedures. pursuant to article VIII of this
compact, which must have the force and effect of law and must be binding

in the compacting states to the extent and in the manner provided in this
compact;

Bring and prosecute legal proceedings or actions in the name of the
commission, provided that the standing of any state insurance department
to sue or be sued under applicable law may not be affected:

Issue subpoenas requiring the attendance and testimony of witnesses and
the production of evidence, provided, however, the commission is not

empowered to demand or subpoena records or data from nonadmitted
insurers;

Establish and maintain offices, including the creation of a clearinghouse for
the receipt of premium tax and clearinghouse transaction data regarding
nonhadmitted insurance of multistate risks, single-state risks for states that
elect to require surplus lines licensees to pay premium tax on single-state
risks through the clearinghouse, and tax reporting forrs:

Purchase and maintain insurance and bonds:

Borrow, accept, of 'contract for services of personnel. including employees
of a compacting state or-stamping office, pursuant o an open, transparent,
objective, competitive process and procedure adopted by the commission:;

Page No. 8 11.8107.01002
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Hire employees, professionals, or specialists, and elect or appoint officers,
and to fix their compensation, define their duties and give them appropriate
authority to carry out the purposes of the compact, and determine their
qualifications, pursuant to an open. transparent, objective, competitive
process and procedure adopted by the commission: and to establish the
commission's personnel policies and programs relating to conflicts of
interest, rates of compensation, and gualifications of personnel, and other
related personnel matters: '

Accept any and all appropriate donations and grants of money. equipment,
supplies, materials, and services, and to receive, utilize, and dispose of the
same, provided that at all times the commission shall avoid any
appearance of impropriety or conflict of interest or both;

Lease, purchase, accept appropriate qifts or donations of,_or otherwise to
own, hold, improve, or use, any property, real, personal, or mixed. provided
that at all times the commission shall avoid any appearance of impropriety
or conflict of interest or both;

Sell, convey, morigage, pledge, lease, exchange, abandon, or otherwise
dispose of any property, real, personal, or mixed;

Provide for tax audit rules and procedures for the compacting states with
respect to the allocation of premium taxes, including:

a. Minimum audit standards, including sampling methods;

b. Review of internal controls;

c. Cooperation and sharing of audit responsibilities between compacting
states:

d. Handling of refunds or credits due to overpayments or improper
allocation of premium taxes:

e. Taxpayer records to be reviewed, including a minimum retention

peried; and

f.  Authority of compacting states to review, challenge, or reaudit
taxpayer records;

Enforce compliance by compacting states and contracting states with rules
and bylaws pursuant to the authority set forth in article XIV;

Provide for dispute resolution among compacting states and contracting
states;

Advise compacting states and contracting states on tax-related issues
refating to insurers, insureds, surplus lines licensees. agents, or brokers
domiciled or doing business in noncompacting states, consistent with the
purposes of this compact;

Make available advice and training to those personnel in state stamping
offices, state insurance departments. or other state departments for
recordkeeping, tax compliance, and tax allocations; and to be a resource

for state insurance departments and other state departments:
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Establish a budget and make expenditures;

Barrow money;

Appoint and oversee committees, including advisory committees
comprised of members, state insurance requlators, state legislators or their
representatives, insurance industry and consumer representatives. and
such other interested persons as may be designated in this compact and
the bylaws.

Establish an executive committee of not less than seven nor more than
fifteen representatives, which must include officers elected by the
commission and such other representatives as provided for herein and
determined by the bylaws. Representatives of the executive committee
shall serve a one-year term. Representatives of the executive committee
must be entitled to one vote each. The executive committee must have the
power to act on behalf of the commission, with the exception of
rulemaking, during periods when the commission is not in session. The
executive committee shall oversee the day-to-day activities of the
administration of the compact, inciuding the activities of the operations
committee created under this article and compliance and enforcement of

the provisions of the compact, its bylaws, and rules, and such other duties
as provided herein and as deemed necessary;

Establish an operations committee of not less than seven and not more
than fifteen representatives to provide analysis, advice, determinations,
and recommendations regarding technology, software,_and systems
integration to be acquired by the commission and to provide analysis,

advice, determinations, and recommendations regarding the establishment
of mandatory rules to be adopted by the commission;

Enter contracts with contracting states so that contracting states can utilize

the services of and fully participate in the clearinghouse subject to the
terms and conditions set forth in such coniracts;

Adopt and use a corporate seal; and

Perform such other functions as may be necessary or appropriate to

achieve the purposes of this compact consistent with the state regulation
of the business of insurance.

Article V1. - Organization of the Commission

|

Each compacting state must have and is limited to one member. Each
state shall determine the gualifications and the method by which it
selects a member and set forth the selection process in the enabling
provision of the legislation that enacts this compact. In the absence of
such a provision, the member must be appointed by the governor of
such compacting state. Any member may be removed or suspended
from office as provided by the law of the state from which that member
must be appointed. Any vacancy occurring in the commission must be
filled in accordance with the laws of the compacting state wherein the
vacancy exists.
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Each member is entitled to one vote and must have an opportunity to

participate in the governance of the commission in accordance with

the bylaws.

The commission, by a maiority vote of the members, shall prescribe

bylaws to govern its conduct as may be necessary or appropriate o
carry out the purposes and exercise the powers of the compact,

{1
(2)

3}

Establishing the fiscal year of the commission;

Providing reasonable procedures for holding meetings of the
commission, the executive committee, and the operations
committee:

Providing reasonable standards and procedures for the
establishment and meetings of committees, and governing any
general or specific delegation of any authority or function of the
commission;

Providing reasonable procedures for calling and conducting
meetings of the commission which consist of a majority of
commission members, ensuring reasonable advance notice of
each such meeting and providing for the right of citizens to
attend each such meeting with enumerated exceptions designed
to protect the public's interest, the privacy of individuals, and
insurers’ and surplus lines licensees' proprietary information,
inciuding trade secrets. The commission may meet in camera
only after a majority of the entire membership votes to close a
meeting in toto or in part. As soon as practicable, the
commission shall make public a copy of the vote to close the
meeting revealing the vote of each member with no proxy votes
allowed, and votes taken during such meeting;

Establishing the titles, duties,_and authority and reasonable
procedures for the election of the officers of the commission;

Providing reasonable standards and procedures for the
establishment of the personnel policies and programs of the
commission. Notwithstanding any civil service or other similar
laws of any compacting state, the bylaws must exclusively
govern the personnel policies and programs of the commission:;

Promulgating a code of ethics to address permissible and

prohibited activities of commission members and employees;
and

Providing a mechanism for winding up the operations of the
commission and the equitable disposition of any surplus funds
that may exist after the termination of the compact after the
payment or reserving or both of all of its debts and ghligations.

The commission shalt publish its bylaws in a convenient form and file
a copy thereof and a copy of any amendment thereto, with the

appropriate agency or officer in each of the compaciing states.
- 1 .
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An executive committee of the commission is established. All actions
of the executive committee, including compliance and enforcement,
are subject to the review and ratification of the commission as
provided in the bylaws. The executive committee may have no more
than fifteen representatives, or one for each state if there are less than
fifteen compacting states, who shall serve for a ferm and be
established in accordance with the bylaws.

The executive committee must have such authority and duties as may
be set forth in the bylaws_ including:

{1) Managing the affairs of the commission in a manner consistent
with the bylaws and purposes of the commission:;

{(2) Establishing and overseeing an grganizational structure within
and appropriate procedures for the commissicn to provide for
the creation of rules and operating procedures;

Qverseeing the offices of the commission; and

(3)
{4) Planning, implementing, and coordinating communications and

activities with other state federal, and local government
organizations in order to advance the goals of the commission.

The commission annually shall elect officers from the executive
committee, with each having such authority and duties as may be
specified in the bylaws.

The executive committee, subject to the approval of the commissien,
shall appoint or retain an executive director for such period, upon such
terms and conditions, and for such compensation as the commission
determines appropriate. The executive director shall setve as
secretary to the commission, but may not be a member of the
commission. The executive director shall hire and supervise such
other persons as may be authorized by the commission.

An operations committee is established. All actions of the operations
committee are subject to the review and oversight of the commission
and the executive committee and must be approved by the
commission. The executive committee must accept the determinations
and recommendations of the operations committee unless good cause
is shown why such determinations and recommendations should not
be approved. Any disputes as to whether good cause exists to reject
any determination or recommendation of the operations cormmittee
must be resolved by the majority vote of the commission.

The operations committee may not have more than fifteen
representatives or one for each state if there are fewer than fifteen
compacting states, who shall serve for a term and must be
established as set forth in the bylaws.

The oge[ations committee must have responsibility for;

A

(&)} Evaiuati'ng'technology requirements for the clearinghouse,
assessing existing systems used by state regulatory agencies
and state stamping offices to maximize the efficiency and
successful integration of the clearinghouse technology systems
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with state and state stamping office technology platforms. and to
minimize costs to the states, state stamping offices, and the
clearinghouse.

(2) Making recommendations to the executive committee based on
its analysis and determination of the clearinghouse technology
requirements and compatibility with existing state and state
stamping office systems.

{3} Evaluating the most suitable proposals for adoption as
mandatory rules, assessing such proposals for ease of
integration by states, and likelihood of successful
implementation and to report to the executive committee its
determinations and recommendations,

(4) Such other duties and responsibilities as are delegated to it by
the bylaws, the executive committee, or the commission.

All representatives of the operations committee must be individuals
who_have extensive experience or employment or both in the surplus
lines insurance business, including executives and attorneys
employed by surplus lines insurers, surplus lines licensees, iaw firms,
state insurance departments or state stamping offices or any
combination of these entities. Operations committee representatives
from compagcting states, which utilize the services of a state stamping
office, shall appoint the chief operating officer or a senior manager of
the state stamping office to the operations committee.

A legislative committee composed of state legislators or their
designees is_established to monitor the operations of and make
recommendations to, the commission, including the executive
committee, provided that the manner of selection and term of any
ieqislative committee member must be as set forth in the bylaws. Prior
to the adoption by the commission of any uniform standard, revision to
the bylaws_annual budget. or other significant matter as may be
provided in the bylaws, the executive committee shall consult with and
report to the legislative committee.,

The commission may establish additional advisory committees as its
bylaws may provide for the carrying out of its functions.

The commission shall_ maintain its corporate books and records in
accordance with the bylaws.

a

The members, officers, executive director, employees, and
representatives of the commission, the executive commitiee, and any
other committee of the commission must be immune from suit and
liability, either personally or in their official capacity. for any claim for
damage to or loss of property or personal injury or other civil liability
caused by or arising out of any actual or alleged act, error, or omission
that occurred. or that the person against whom the claim is made had
areasonable basis for believing occurred within the scope of
commission employment, duties, or responsibilities; provided that
nothing in this subdivision may be construed to protect any such
person from suit or liability or both for any damage, loss, injury, or
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liability caused by the intentional or willful or wanton misconduct of
that person.

b. The commission shalt defend any member, officer, executive director,
employee, or representative of the commission, the executive
committee or any other committee of the commission in any civil
action seeking to impose liability arising out of any actual or alleged
act, error, or omission that occurred within the scope of commission
employment, duties, or responsibilities, or that the person against
whom the claim is made had a reasonable basis for believing
occurred within the scope of commission employment. duties, or
responsibilities, provided that nothing herein may be construed to
prohibit that person from retaining that person's own counsel, and
orovided further that the actual or alleged act, error, or omission did
not result from that person's_ intentional or willful or wanton
misconduct.

o

The commission shall indemnify and hold harmless any member,
officer, executive director, employee, or representative of the
commission, executive committee, or any other commitiee of the
commission for the amount of any settiement or judgment obtained
against that person arising out of any actual or alieged act, error, or
omission that oceurred within the scope of commission employment.
duties, or responsibilities. or that such person had a reasonable basis
for believing occurred within the scope of commission employment,
duties, or responsibilities, provided that the actual or alleged act. error,
or omission did not result from the intentional or willful or wanton
misconduct of that person.

Article VII. - Meetings and Acts of the Commission

The commission shall meet and take such actions as are consistent with
the provisions_of this compact and the bylaws.

Each member of the commission may cast a vote to which that compacting
state is entitied and may participate in the business and affairs of the
commission. A member shall vote in person or by such other means as
provided in the bylaws. The bylaws may provide for members' participation
in_meetings by telephone or other means_of communication.

The commission shall meet at least once during each calendar year.
Additional meetings must be held as set forth in the bylaws.

Public notice must be given of all meetings and all meetings must be open
to the public, except as set forth in the rules or otherwise provided in the

compact.

The commission shall promulgate rules concerning its meetings consistent
with the principles contained in the Government in the Sunshine Act
[5U.S.C. 552b]. as may be amended.

The commission and its committees may close a meeting, or portion
thereof, where it determines by maijority vote that an open meeting would
be likely to:
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Relate solely to the commission's internal personnel practices and
procedures;

=

Disclose matters specifically exempted from disclosure by federal and
state statute:

]

Disclose trade secrets or commercial or financial information that is
privileged or confidential;

o

Involve accusing a person of a crime, or formally censuring a person:;

|®

Disclose information of a personal nature where disclosure would
constitute a clearly unwarranted invasion of personat privacy;

|=+

Disclose investigative records compiled for law enforcement
purposes: or

d. Specifically relate to the commission's issuance of a subpoena, or its
participation in a civil action or other legal proceeding.

For a meeting, or portion of a meeting. closed pursuant to this provision,
the commission's legal counsel or designee shall certify that the meeting
may be closed and shall reference each relevant exemptive provision. The
commission shall keep minutes which must fully and clearly describe all
matters discussed in a meeting and must provide a full and accurate
summary of actions taken, and the reasons therefore, including a
description of the views expressed and the record of a roll call vote. All
documents considered in connection with an action must be identified in
such minutes. All minutes and documents of a closed meeting must remain
under seal, subject to release by a majority vote of the commission.

Article VIIl. - Rules and Operating Procedures - Rulemaking Functions

of the Commission

The commission shall adopt reasonable rules in order to effectively and
efficiently achieve the purposes of this compact. Notwithstanding the
foregoing, in the event the commission exercises its rulemaking authority
in a manner that is beyond the scope of the purposes of this compact, or
the powers granted hereunder, then such an action by the commission_is
invalid and has no force or effect.

Rules must be made pursuant to a rulemaking_process that substantially
conforms to the Model State Administrative Procedure Act of 1981,
Uniform Laws Annotated, vol. 15, p.1 (2000} as amended, as may be
appropriate to the operations of the commission.

All rules and amendments, thereto, must become effective as of the date
specified in each rule, operating procedure, or amendment.

Not later than thirty days after a rule is adopted. any person may file a
petition for judicial review of the rule, provided that the filing of such a

petition may not stay or otherwise prevent the rule from becoming effective
unless the court finds that the petitioner has a substantial likelihood of
success. The court shall give deference to the actions of the commission
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consistent with applicable law and may not find the rule to be unlawful if
the rule represents a reasonabie exercise of the commission's authority.

Article IX. - Commission Records and Enforcement

The commission shall adopt rules establishing conditions and procedures
for public inspection and copying of its information and official records,
except such information and records involving the privacy of individuals,
insurers, insureds, or surplus lines licensee trade secrets. State
transaction documentation and clearinghouse transaction data collected by
the clearinghouse must be used for only those purposes expressed in or
reasonably implied under the provisions of this compact, and the
commission shall afford this data the broadest protections as permitted by
any applicable law for proprietary information, trade secrets, or personal
data. The commission may adopt additional rules under which it may make
available to federal and state agencies, including law enforcement
agencies, records and information otherwise exempt from disclosure, and
may enter agreements with such agencies to receive or exchange

information or records subject to nondisclosure and confidentiality
provisions.

Except as to privileged records, data, and information, the laws of any
compacting state pertaining to confidentiality or nondisclosure may not
relieve any compacting state member of the duty to disclose any relevant
records, data, or information to the commission. provided that disclosure to
the commission may not be deemed to waive or otherwise affect any
confidentiality requirement, and further provided that. except as otherwise
expressly provided in this section, the commission may not be subject to
the compacting state's laws pertaining to confidentiality and nondisclosure
with respect to records, data, and information in its possession.
Confidential information of the commission must remain confidential after
such information is provided to any member, and the commission shall

maintain the confidentiality of any information provided by a member that is
confidential under that member's state law.

The commission shall monitor compacting states for compliance with duly
adopted bylaws and rules. The commission shall notify any noncomplving
compacting state in writing of its noncompliance with commission bylaws
or rules. If a noncomplying compacting state fails {o remedy its
noncompliance within the time specified in the notice of noncompliance,
the compacting state must be deemed to be in default as set forth in
article XIV.

Article X. - Dispute Resolution

Before a member may bring an action in a court of competent jurisdiction
for violation of any-provision, standard. or requirement of the compact, the
commission shall attempt, upon the request of a member, to resolve any
disputes or other issues that are subject to this compact and which may
arise between two 6r more compacting states, contracting states. or
noncompacting states, and the commission shall promulgate a rule
providing alternative dispute resolution procedures for such disputes.
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The commission shall also provide alternative dispute resolution
procedures to resolve any disputes between insureds or surplus lines
licensees concerning a tax calculation or allocation or related issues which
are the subiect of this compact.

Any alternative dispute resolution procedures must be utilized in
circumstances where a dispute arises as to which state constitutes the
home state.

Article Xl. - Review of Commission Decisions

Except as necessary for adopting rules to fulfill the purposes of this
compact, the commisgsion may not otherwise requlate insurance in the
compacting states.

Not later than thirty days after the commission has given notice of any rule
or allocation formula. any third-party filer or compacting state may appeal
the determination to a review panel appeinted by the commission. The
commission shall adopt rules to establish procedures for appointing such
review panels and provide for notice and hearing. An allegation that the
commission, in making compliance or tax determinations acted arbitrarily,
capriciously, or in a manner that is an abuse of discretion or otherwise not

in accordance with the law, is subject to judicial review in accordance with
subsection 6 of article |l

The commission may monitor, review, and reconsider commission
decisions upon a finding that the determinations or allocations do not meet
the relevant rule. Where appropriate. the commission may withdraw or
modify its determination or allocation after proper notice and hearing,
subject to the appeal process in subsection 2.

Article XIl. - Finance

The commissicn shall pay or provide for the payment of the reasonable
expenses of its establishment and organization. To fund the cost of its
initial operations, the commission may accept contributions, grants, and
other forms of funding from the state stamping offices. compacting states,
and other sources.

The commission shall collect a fee payable by the insured directly or
through a_surplus lines licensee on each transaction processed through
the compact clearinghouse, to cover the cost of the operations and
activities of the commission and its staff in a total amount sufficient to
cover the commission's annual budget.

The commission's budget for a fiscal year may not be approved until it has
been subject to notice and comment as set forth in article Viil.

The commission_ must be regarded as performing essential governmental
functions in exercising such powers and functions and in carrying out the
provisions of this compact and of any law relating thereto, and may not be
required to pay any taxes or assessments of any character, levied by an
state or political subdivision thereof, upon any of the property used by it for
such purposes, or any income or revenue therefrom, including any_profit
from a sale or exgchange.
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The commission shall keep complete and accurate accounts of all its
internal receipts. inciuding grants and donations, and disbursements for all
funds under its control. The internal financial accounts of the commission
must be subject to the accounting procedures established under its
bylaws. The financial accounts and reports, including the system of internal
controls and procedures of the commission, must be audited annualiy by
an independent certified public accountant. Upon the determination of the
commission, but not-less frequently than every three years, the review of
the independent auditor must include a management and performance
audit of the commission. The commission shall make an annual report to
the governor and legislature of the compacting states, which must include
a report of the independent audit. The commission's internal accounts may
not be confidential and such materials may be shared with the
commissioner, the controller, or the stamping office of any compacting
state upon request, provided, however, that any workpapers related to any
internal or independent audit and any information regarding the privacy of
individuals, and licensees' and insurers’ proprietary information, including
trade secrets. must remain confidential,

A compacting state may not have any claim to or ownership of any
property held by or vested in the commission or to any commission funds
held pursuant to the provisions of this compact,

The commission may not make any political contributions to_candidates for
elected office, elected officials, political parties. or political action

committees. The commission may not engage in lobbying except with
respect to changes to this compact.

Article Xlll. - Compacting States, Effective Date, and Amendment

Any state is eligible to become a compacting state,

The compact must become effective and binding upon legislative
enactment of the compact into law by two compacting states. provided the
commission must become effective for purposes of adopting_rules, and
creating the clearinghouse when there are a total of ten compacting states
and contracting states or,_alternatively, when there are compacting states
and contracting states representing greater than_forty percent of the
surplus lines insurance premium volume based on records of the
percentage of surplus lines insurance premium set forth in subsection 4.
Thereafter, it must become effective and binding as to any other
compacting state upon enactment of the compact into law by that state.
Notwithstanding the foregoing, the clearinghouse operations and the duty
to report clearinghouse transaction data must begin on the first January
first or July first following the first anniversary of the commission's effective
date. For states that join the compact subsequent to the effective date, a
start date for reporting clearinghouse transaction data must be set by the
commission_provided surplus lines licensees and all other interested
parties receive not less than ninety days' advance notice.

Amendments to the compact may be proposed by the commission for
enactment by the compacting states. An amendment may not become
effective and binding upon the commission and the compacting states
unless and until all compacting states enact the amendment into law.
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Surplus lines insurance premiums by state:

State

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware

Kentucky
Louisiana

Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire

New Jersey
New Mexico

New York
North Carolina
North Dakota
Onhio
Oklahoma
Oregon

Pennsylvania
Rhode [sland

South Carolina
South Dakota
Tennessee
Texas

Utah

Vermont
Virginia
Washington

"~ West Virginia

Wisconsin

Premiums_Based

on Taxes Paid

{

$445,746,000
89.453,519
663,703,267
201,859,750
5,622,450.467
543,781,333
329,358,800
92,835,950
2,660,908,760
895,643,150
232,951,489
74,202,255
1,016,504.629
412,265,320
135,130,933
160,279,300
167,996,133
853,173,280
60,111.200
434,887,600
708,640,225
703,357,040
393,128,400
263,313,175
404,489,860
64,692,873
92,141,167
354,271,514
102,946,250
1,087,994 033
67,608,458
2,768,618,083
514,965,060
36,223,943

342,000,000

319,526,400
312.702,150
780.666.667

71,794.067
412,489,825
38,702,120
451,775,240
3.059.170.454
142,593.412
41,919,433
611,530,667
739,932,050
130,476,250
248,758,333

Page No. 19

Share of Total
Premiums

1.47%
0.29%
2.18%
0.66%
18.49%
1.79%
1.08%
0.31%
8.75%
2.95%
0.77%
0.24%
3.34%
1.36%
0.44%
0.53%
0.55%
2.81%
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Wyoming 40,526,967 0.13%
Total $30.400,197,251 100.00%

This data is 2005 calendar year data excerpted from a study dated

Febuary 27 2007, by Mackin & Company.

Article XIV. - Withdrawal, Defauit, and Termination

a.

[

[

2

@

[

i

Once effective, the_compact must continue_in force and remain
binding upon each and every compacting state, provided that a
compacting state may withdraw from the compact, "withdrawing

state”, by enacting a statute specifically repealing the statute which
enacted the compact into law.

The effective date of withdrawal is the effective date of the repealing
statute. However, the withdrawal may not apply to any tax or
compliance determinations approved on the date the repealing statute
becomes effective, except by mutual agreement of the commission

and the withdrawing state unless the approval is rescinded by the
commission.

The member of the withdrawing state shall immediately notify the
executive committee of the commission in writing upon the

introduction of legislation repealing this compact in the withdrawing
state. '

The commission shall notify the other compacting states of the
introduction of such legislation within ten days after its receipt of
notice thereof.

The withdrawing state is responsible for all obligations, duties, and
liabilities incurred through the effective date of withdrawal, including
any obligations, the performance of which extend beyond the effective
date of withdrawal. To the extent those obligations may have been
released or relinguished by mutual agreement of the commission and
the withdrawing state, the commission's determinations prior to the
effective date of withdrawal must continue to be effective and be given

full force and effect in the withdrawing state, unless formally rescinded
by the commission.

Reinstatement following withdrawal of any compacting state must
occur upon the effective date of the withdrawing state reenacting the
compact.

If the commission determines that any compacting state has at any
time defaulted, "defaulting state", in the performance of any of its

obligations or responsibilities under this compact, the bylaws or duly
promulgated rules then after notice and hearing as set forth in the
bylaws, all rights, privileges, and benefits conferred by this compact
on the defaulting state must be suspended from the effective date of
default as fixed by the commission. The grounds for default include
failure of a compacting state to perform its obligations or
responsibilities and any other grounds designated in commission
rules. The commission shall immediately notify the defaulting state in
writing of the defaulting state's suspension pending a cure of the
default. The commission shall stipuiate the conditions and the time
period within which the defaulting state shall cure its default. If the
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defaulting state fails to cure the default within the time period specified
by the commission, the defaulting state must be terminated from the

compact and all rights, privileges. and benefits conferred by this
compact must be_ terminated from the effective date of termination.

[=

Decisions of the commission that are issued on the effective date of
termination must remain in force in the defauliing state in the same
manner as if the defaulting state had withdrawn voluntarily pursuant to
subsection 1,

|©

Reinstatement following termination of any compacting state requires
a reenactment of the compact.

]

The compact dissolves effective upon the date of the withdrawai or
default of the compacting state which reduces membership in the

compact to one compacting state.

Upon the dissolution of this compact, the compact becomes null and
void and must have no further force or effect, and the business and

affairs of the commission_must be wound up and any surplus funds
shall be distributed in accordance with the rules and bylaws.

k=3

Article XV. - Severability and Construction

The provisions of this compact are severable and if any phrase, clause,
sentence, or provision is deemed unenforceable, the remaining provisions
of the compact must be enforceable.

The provisions of this compact must be liberally construed to effectuate its
purposes.

Throughout this compact the use of the singular includes the plural and
vice versa.

Any headings and captions of articles, subsections, and subdivisions used
in this compact are for convenience only and must be ignored in construing

the substantive provisions_of this compact.

Article XVI. - Binding Effect of Compact and Other Laws

a. Nothing herein prevents the enforcement of any other law of a
compacting state except as provided in subdivision b.

b. Decisions of the commission, and any rules, and any other
requirements_of the_commission must constitute the exclusive rule, or
determination applicable to the compacting states. Any law or
regulation regarding nonadmitted insurance of multistate risks that is
contrary to rules of the commission is preempted with respect to the
following;

(1) Clearinghouse transaction data reporting requirements;

{2) Allocation formula;

(3} Clearing'hous_e transaction data collection requirements;
T
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(4) Premium tax payment timeframes and rules concerning
dissemination of data among the compacting states for

» nonadmitted insurance of multistate risks and single-state risks;

(8) Exclusive compliance with surplus lines law of the home state of
the insured:;

(6) Rules for reporting to a clearinghouse for receipt and distribution

of clearinghouse transaction data related to nonadmitted
insurance of multistate risks:

(7} Uniform foreign insurers eligibility requirements;
(8) Uniform policyholder notice; and

(9) Uniform treatment of purchasing aroups procuring nonadmitted
insurance:

c. Except as stated in subdivision b, any rule, uniform standard, or other
requirement of the commission must constitute the exciusive provision
that a commissioner may apply to compliance or tax determinations.
Notwithstanding the foregoing. no action taken by the commission
may abrogate or restrict: the access of any person to state courts; the
availability of alternative dispute resolution under article X; remedies
available under state law related to breach of contract, tort, or other
laws_not specifically directed to compliance or tax determinations;
state law relating to the construction of insurance contracts; or the
authority of the attorney general of the state, including maintaining any

E actions or proceedings. as authorized by law.

[N
[

All lawful_actions of the commission, including all rules adopted by the
commission, are binding upon the compacting states, except as
provided herein.

o

All agreements between the commission and the compacting states
are_binding in accordance with their terms.

o

Upon the request of a party to a conflict over the meaning or
interpretation of commission actions, and upon a majority vote of the
compacting states, the commission may issue advisory opinions
regarding the meaning or interpretation in dispute. This provision may
be implemented by rule at the discretion of the commission.

i

In the event any provision of this compact exceeds the constitutional
limits imposed on the legislature of any compacting state, the
obligations, duties, powers, or jurisdiction sought to be conferred by
that provision upon the commission must be ineffective as to that state
and those obligations, duties, powers, or jurisdiction must remain in
the compacting state and must be exercised by the agency thereof to
which those obligations, duties, powers, or jurisdiction are delegated
by law in effect at the time this compact becomes effective.

4o
SECTION 13. EMERGENCY. This Act is declared to be an emergency
measure.” ‘|

0 Renumber accordingly
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Roll Call Vote # 2 _

2011 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. 13

House House Industry, Business and Labor Committee

[] Check here for Conference Committee

Legisiative Council Amendment Number /. 570 7. 0/002.

Action Taken: [M Do Pass [_] Do Not Pass TXL Amended [] Adopt Amendment

Motion Made By?ﬁ?- ‘<C3\ > PC(' Seconded I;KCP R U«ho\./

Representatives Yes | No Representatives Yes | No
Chairman Keiser ~ Representative Amerman ~
Vice Chairman Kasper ~ Representative Boe ~
Representative Clark ~ Representative Gruchalla ™~
Representative Frantsvog ~ Representative M Nelson ~J
Representative N Johnson ~
Representative Kreun ~
Representative Nathe ™~
Representative Ruby ~
Representative Sukut ~
Representative Vigesaa ~

Total Yes \ 4' No D
Absent O
Floor Assignment R&D ) KQ,sPU
| .
If the vote is on an amendment, briefly indicate intent:
b
“\
6;




Com Standing Committee Report Module ID: h_stcomrap=25 010
February 8, 2011 10:09am ‘ Carrier: Kasper
Insert LC: 11.8107.01002 Title: 02000

REPORT OF STANDING COMMITTEE
HB 1123: Industry, Business and Labor Committee (Rep. Keiser, Chairman)
recommends AMENDMENTS AS FOLLOWS and when so amended, recommends
DO PASS {14 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1123 was placed
on the Sixth order on the calendar.

Page 1, line 3, after "insurance” insert "and enactment of the surplus lines insurance
muiltistate compliance compact”

Page 1, line 3, remove the first "and"
Page 1, line 5, after "insurance" insert "; and to declare an emergency”

Page 5, line 2, after "search" insert “or to file the affidavit in subsection 7"

Page 6, line 23, replace "In" with "If the insured's home state is this state_in"

Page 7, remove line 10

Page 7, line 11, reptace "with other states” with:

"3, Under section 26.1-44-11, the state has entered the surplus lines insurance
multistate compliance compact”

Page 7, line 20, remove "If a surplus lines policy procured through a surplus lines producer
covers properties.”

Page 7, remove lines 21 and 22

Page 7, line 23, replace "properties, risks, or exposures |ocated or to be performed in_this
state. In" with "If the insured's home state is this state, in”

Page 8, line 23, replace "The" with "If the insured's home state is this state, the"

Page 9, line 16, replace "Each” with "If the insured's home state is this state, each”

Page 10, line 20, replace "On" with "If the insured’'s home state is this state, on"

Page 11, line 28, replace "In" with "If the insured’s home state is this state, in"

Page 12, replace lines 3 through 11 with:

"26.1-44-11. Enactment of surplus lines insurance multistate compliance
compact.

The surplus lines insurance multistate compliance compact is enacted into
law and entered by this state with all other states iegally joining therein in the form
substantially as follows:

Article |. - Purpose

The purposes of this compact are:

1. To implement the express provisions of the Nonadmitted and Reinsurance
Reform Act.

2. To protect the premium tax revenues of the compacting states through
facilitating the payment and collection of premium tax on nonadmitted
insurance; and to protect the interests of the compacting states by
supporting the contintied availability of such insurance to consumers; and to
provide for allocation of premium_tax for nonadmitted insurance of

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_25_010
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February 8, 2011 10:09am Carrier: Kasper
Insert LC: 11.8107.01002 Title: 02000

formuias to be developed, adopted, and implemented by the commission.

o multistate risks among the states in accordance with uniform allocation

o0

To streamline and improve the efficiency of the surplus lines market by
eliminating duplicative and inconsistent tax and regulatory requirements
among the states; and promote and protect the interest of surplus lines

licensees who assist such insureds and surplus lines insurers, thereby
ensuring the continued availability of surplus lines insurance to consumers.

b

To streamline requlatory complignce with respect to nonadmitted insurance
placements by providing for exclusive single-state requlatory compliance for
nonadmitted insurance of multistate risks, in accordance with rules to be
adopted by the commission, thereby providing certainty regarding such
compliance to all persons who have an interest in such transactions,
inciuding insureds, requlators, surplus lines licensees._other insurance
producers, and surplus lines insurers.

[en

To establish a clearinghouse for receipt and dissemination of premium tax
and clearinghouse transaction data related to nonadmitted insurance of
multistate risks, in accordance with rules to be adopted by the commission.

[

To improve coordination of requlatory resources and expertise between
state insurance departments and other state agencies, as well as state
surplus lines stamping offices, with respect to nonadmitted insurance.

j~

To adopt uniform rules to provide for premium tax payment, reporting.
allocation, data collection and dissemination for nonadmitted insurance of
multistate risks and single-state risks, in accordance with rules to be
adopted by the commission, thereby promoting the overall efficiency of the

» nonadmitted insurance market.
. To adopt uniform mandatory ruies with respect to requlatory compliance

requirements for:

oo

a. Foreign insurer eligibility requirements.

b. Surplus lines policyholder notices.

o

To establish the surplus lines insurance multistate compliance compact
commission.

10. To coordinate reporting of clearinghouse transaction data on nonadmitted
insurance of multistate risks among compacting states and contracting
siates.

11. To perform these and such other related functions as may be consistent

with the purposes of the surplus Yines insurance multistate compliance
compact,

Article ll. - Definitions

Eor purposes of this compact. the foliowing definitions apply:
1. "Admitted insurer” means an insurer that is licensed, or authorized, to

transact the business of insurance under the law of the home state; for
purposes of this compact, "admitted insurer” does not include a domestic
surplus lines insurer as may be defined by applicable state law.

2. lAffiliate” means with?-}espect to an insured, any entity that controls. is
controlled by, or is under common control with the insured.

{1) DESK (3) COMMITTEE Page 2 h_stcomrep_25_010
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‘Allocation formula" means the uniform methods promulgated by the
commission by which insured risk exposures will be apportioned to each

state for the purpose of calculating premium taxes due.

"Bylaws" means those bylaws established by the commission for its
governance, or for directing or controlling the commission's actions or
conduct.

"Clearinghouse” means the commission's operations involving the
acceptance, processing, and dissemination, among the compacting states,
contracting states, surplus lines licensees, insureds and other persons, of
premium tax and clearinghouse transaction data for nonadmitted insurance
of muitistate risks, in accordance with this compact and rules to be adopted

by the commission,

"Clearinghouse transaction data” means the information regarding
nonadmitted insurance of multistate risks required to be reported, accepted,

collected, processed, and disseminated by surplus lines licensees for

surplus lines insurance and insureds for independently procured insurance
under this compact and rules to be adopted by the commission.

Clearinghouse transaction data includes information related to single-state

risks if a state elects to have the clearinghouse coilect taxes on single-state
risks for such state.

"Commission” means the surplus lines insurance muitistate compliance
compact commission established hy this compact,

"Commissigner” means the chief insurance regulatory cfficial of a state
inciuding commissioner, superintendent. director, or administrator or their

designees.

"Compacting state" means any state that has enacted this compact
legislation_and which has_not withdrawn_pursuant to article XIV. subsection
1, or been terminated pursuant to article X1V, subsection 2.

"Contracting state" means any state that has not enacted this compact
legislation but has entered a written contract with the commission to utilize
the services of and fully participate in the clearinghouse.

"Control", an entity has "control” over another entity if:

a. The entity directly or indirectly or acting through one or more other

persons owns, controls, or has the power to vote twenty-five percent or
more of any ¢lass of voting securities of the other entity; or

b. The entity controls in_any manner the election of a majority of the
directors or trustees of the other entity.

"Home state™:

a. Except as provided in subdivision b, the term "home state” means, with

respect to an insured:

(1) The state in which an insured maintains its principal place of
business or, in the case of an individual, the individual's principal
residence; or

(2) |fone hundred percent of the insured risk is located out of the state
referred to in-paragraph 1. the state to which the greatest

percentage of the insured's taxable premium for that insurance
contract is allocated,
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a single nonadmitted insurance contract, the term "home state" means
the home state, as determined pursuant to subdivision a, of the member

of the affiliated group that has the largest percentage of premium
attributed to it under such insurance contract.

0 b. If more than one insured from an affiliated group are named insureds on

13. "independently procured insurance" means insurance procured by an
insured directly from a surplus lines insurer or other nonadmitted insurer as
permitted by the laws of the home state.

14. Insurer eligibility requirements” means the criteria, forms, and procedures
established to qualify as a surplus lines insurer under the law of the home
state provided that such criteria, forms, and procedures are consistent with
the express provisions of the Nonadmitted and Reinsurance Reform Act on
and after July 21, 2011,

15. "Member" means the person ¢or persons chosen by a compacting state as
its representative or representatives to the commission provided that each

compacting state is limited to one vote.

16. "Multistate risk” means a risk with insured exposures in more than one
state.

17. "Nonadmitted insurance" means surpius lines insurance and independently
precured insurance.

18. "Nonadmitted insurer” means an insurer that is not authorized or admitted
to transact the business of insurance under the law of the home state.

Reinsurance Reform Act of 2010 [Pub. L. 111-203;
124 Stat.1589: 15 U.S.C. 8201 et seq.] which is subtitle B of title V of the
Dodd-Frank Wall Street Reform and Consumer Protection Act.

“ 19. "Nonadmitted and Reinsurance Reform Act' means the Nonadmitted and

"Noncompacting state” means any state that has not adopted this compact.

"Policyholder notice” means the disclosure notice or stamp that is required
to be furnished to the applicant or policyholder in connection with a surplus
lines insurance placement.

22, "Premium tax" means with respect to nonadmitted insurance, any tax, fee,
assessment, or other charge imposed by a government entity directly or
indirectly based on any payment made as consideration for such insurance,
including premium deposits, assessments, registration fees, and any other

compensation given in consideration_for a contract of insurance.

23, "Principal place of business” means with respect to determining the home
state of the insured, the state where the insured maintains its headquarters
and where the insured's high-level officers direct, control, and coordinate
the business activities of the insured.

24. "Purchasing_group”" means any group formed pursuant to the Liability Risk
Retention Act which has as one of its purposes the purchase of liability
insurance on_a group basis. purchases such insurance only for its qroup
members and only to cover their similar or related liability exposure and is
composed of members whose businesses or activities are similar or related
with respect to the liability to which members are exposed by virtue of any
related, simitar, or commaon business, trade, product, services, premises, or
operations and is domiciled in any state.
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"Rule” means a stateme'_nt of general or paricular applicability and future
effect promulgated by the commission designed to implement,_interpret_or

prescribe law or policy or describing the organization, procedure, or practice
requirements of the commission which shall have the force and effect of law

in_the compacting states.

"Single-state risk" means a risk with insured exposures in only one state.

"State" means any state, district, or territory of the United States of America.

"State transaction documentation” means the information required under
the laws of the home state to be filed by surplus lines licensees in order to
report surplus lines insurance and verify compliance with surplus lines laws,

and by insureds in order to report independently procured insurance.

"Surplus lines insurance” means insurance procured by a surplus lines
licensee from a_surplus lines insurer or other nonadmitted insurer as
permitted under the law of the home state: for purposes of this compact,
"surplus lines insurance” also means excess lines insurance as may be
defined by applicabie state law.

"Surplus lines insurer' means a nonadmitted insurer eligible under the law
of the home state to accept business from a surplus lines licensee: for
purposes of this compact, "surplus _lines insurer” also means an insurer that
is permitted to write surplus lines insurance under the laws of the state
where such insurer is domiciled.

"Surplus lines licensee" means an individual, firm, or corporation licensed
under the law of the home state to place surplus lines insurance.

Article lll. - Establishment of the Commission and Venue

The compacting states hereby create and establish a joint public agency

known as the surplus lines insurance multistate compliance compact
commission.

Pursuant to article IV_the commission may adopt mandatory rules that
establish exclusive home state authority regarding nonadmitted insurance

of multistate risks, allocation formulas, clearinghouse fransaction data, a
clearinghguse for receipt and distribution of allocated premium tax and
clearinghouse transaction data, and uniform rulemaking procedures and

rules for the purpose of financing, administering, operating, and enforcing
compliance with the provisions of this compact, its bylaws, and rules.

Pursuant to article IV, the commission may adopt mandatory rules
establishing foreign insurer eligibility requirements and a concise and
objective policyholder notice regarding the nature of a surplus lines
placement.

The commission is a body corporate and politic. and an instrumentality of
the compacting states.

The commission is solely responsible for its liabilities except as otherwise
specifically provided in this compact.

Venue is proper and judicial proceedings by or against the commission

must be brought solely and exclusively in a court of competent jurisdiction
where the principal office of the commission is ipcated. The commission

may waive venue and jurisdictional defenses to the extent it adopts or
consents to participate in alternative dispute resolution proceedings.
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The commission shall adopt mandatory rules that establish:

0 Article IV. - Authority to Establish Mandatory Rules

1. Allocation formulas for each type of nonadmitted insurance coverage, which
allocation formulas must be used by each compacting state and contracting
state in acquiring premium tax and clearinghouse transaction data from
surplus lines licensees and insureds for reporting to_the clearinghouse
created by the compact commission. Such allocation formulas will be
established with input from surpius lines licensees and be based upon
readily available data with simplicity and uniformity for the surplus lines
licensee as a material consideration.

ro

Uniferm clearinghouse transaction data reporting requirements for all
information reported to the clearinghouse.

[

Methods by which compacting states and contracting states require surplus
lines licensees and insureds to pay premium tax and to report
clearinghouse transaction data to the clearinghouse, including processing
clearinghouse transaction data through state stamping and service offices,

state insurance departments, or other state-designated agencies or entities.

That ngnadmitted insurance of multistate risks must be subject to all of the
reguiatory compliance requirements of the home state exclusively. Home
state requlatory compliance requirements applicable to surplus lines
insurance must include persons required to be licensed to sell, solicit, or
negotiate surplus lines_insurance; insurer eligibility requirements or other
approved nonadmitted insurer requirements: diligent search; and state
transaction documentation and clearinghouse transaction data regarding
” the payment of premium tax as set forth in this compact and rules to be

[~

adopted by the commission. Home state requlatory compliance
requirements applicable to independently procured insurance placements
must inglude providing state transaction documentation and clearinghouse
transaction data regarding the payment of premium tax as set forth in this
compact and rules to be adopted by the commission.

Jen

That each compacting state and contracting state may charge its own rate
of taxation_on the premium allocated to such state based on the applicable
allocation formula provided that the state establishes one single rate of
taxation applicable to all nonadmitted insurance transactions and no other
tax, fee assessment, or other charge by any governmental or
guasi-governmental agency be permitted. Notwithstanding the foregoing.
stamping office fees may be charged as a separate, additional cost unless
such fees are incorporated into_a state’s single rate of taxation.

=2

That any change in the rate of taxation by any compacting state or
contracting state be restricted to changes made prospectively on not less
than ninety days' advance notice o the compact commission.

|~

That each compacting state and contracting state shall require premium tax
payments either annually, semiannually, or quarterly utilizing one or more of
the following dates only: March first, June_first, September first, and
December first.

[

That each compacting state and contracting state prohibit any other state
agency or political subdivision from requiring surplus lines licensees to
provide clearinghouse transaction data and state transaction decumentation
0 other than to the insurance department or tax officials of the home state or

one single designated agent thereof.
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The obligation of the home state by itself, through a designated agent,
surplus lings stamping, or service office, to coliect clearinghgouse transaction
data from surplus lines licensees and from insureds for independently
procured insurance, where applicable, for reporting to the clearinghguse.

A methed for the clearinghouse to periodically report to compacting states
contracting states, surplus lines licensees, and insureds who independently

procure insurance all premium taxes owed to each of the compacting states
and contracting states, the dates upon which payment of such premium
taxes are due, and a method to pay them through the clearinghouse.

That each surplus lines licensee is required to be licensed only in the home
state of each insured for whom surplus lines insurance has been procured.

That a policy considered to be surplus lines insurance in the insured's home
state shall be considered surplus lines insurance in all compacting states
and contracting states, and taxed as a surplus lines transaction in al| states
to which a portion of the risk is allocated. Each compacting state and
contracting state shall require each_surplus lines licensee to pay to every
other compacting state and contracting state premium taxes on each
multistate risk_ through the clearinghouse at such tax rate charged on
surplus lines transactions in such other compacting states and contracting
states on the portion of the risk in each such compacting state and
contracting state as determined by the applicable uniferm allocation formula
adopted by the commission. A policy considered to be independently
procured insurance in the insured's home state must be considered
independently procured insurance in all compacting states and contracting
states. Each compacting state and contracting state shall require the
insured to pay every other compacting state and contracting state the
independently precured insurance premium tax on each multistate risk
through the clearinghouse pursuant to the uniform allocation formula
adopted by the commission.

Uniform foreign insurer eligibility requirements as authorized by the
Nonadmitted and Reinsurance Reform Act.

A uniform policyholder notice.

Uniform treatment of purchasing group surplus lines insurange placements.

Article V. - Powers of the Commission

The commission may:

Promulgate rules and operating procedures, pursuant to article Vill of this
compact, which must have the force and effect of law and must be binding
in the compacting states to the extent and in the manner provided in this

compact;

Bring and prosecute legal proceedings or actions in the name of the
commission, provided that the standing of any state insurance department
to sue or be sued under applicable law may not be affected;

Issue subpoenas requiring the attendance and testimony of witnesses and
the production of evid_i_ence. provided, however, the commission_is_not
empowered to demand or subpoena records_or data from nonadmitted
insurers; "

Establish and maintain offices. including the creation of a clearinqhou_se for
the receipt of premium tax and clearinghouse transaction data regarding

nonadmitted insurance of multistate risks, single-state risks for states that
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elect to require surplus lines licensees to_pay_premium tax on single-state
risks through the clearinghouse, and tax reporting ferms;

Purchase and maintain insurance and bonds;

Borrow, accept, or contract for services of personnel, including employees
of a compacting state or stamping office, pursuant to an open, transparent,
objective, competitive process and procedure adopted by the commission;

Hire employees, professionals, or specialists, and elect or appoint officers,
and to fix their compensation, define their duties and give them appropriate
authority to carry out the purposes of the compact, and determine their
qualifications, pursuant to an open, transparent, objective, competitive
process and procedure adopted by the commission; and to establish the

commission's personnel policies and programs relating to cenflicts of
interest, rates of compensation, and qualifications of personnel, and other

related personnel matters:

Accept any and all appropriate donations and grants of money, equipment
supplies, materials, and services, and to receive, utilize, and dispose of the

same, provided that at all times the commission shall avoid any appearance
of impropriety or conflict of interest or both:

Lease, purchase, accept appropriate gifts or donations of, or otherwise to
own, hold, improve, or use, any property. real,personal, or mixed, provided

that at all times the commission shall avoid any appearance of impropriety
or conflict of interest or_ both;

Sell, convey, mortgage, pledge, lease, exchange, abandon, or ctherwise
dispose of any property, real, personal, or mixed:;

Provide for tax audit rules and procedures for the compacting states with
respect to the allocation of premium taxes _including:

a. Minimum audit standards, including sampling methods:

b. Review of internal controls;

Cooperation and sharing of audit responsibilities between compacting
states.

[©

e

Handling of refunds or credits due to overpayments or improper
allocation of premium taxes;

j©

Taxpayer records to be reviewed, including a minimum retention period;
and

[nal

Authority of compacting states to review, challenge, or reaudit taxpayer
records:

Enforce compliance by compacting states and contracting states with rules
and bylaws pursuant to the authority set forth in article XIV;

Provide for dispute resolution among compacting states and contracting
states:

Advise compacting states and contracting states on tax-related issues
relating to insurers, insureds, surplus lines licensees, agents, or brokers

domiciled or doing business in noncompacting states, consistent with the
purposes of this compact;
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Make available advice and training to those personnel in state stamping
offices, state insurance departments, or other state departments_for
recordkeeping, tax compliance, and tax allocations; and to be a resource for

state insurance departments and other state departments;

Establish a budget and make expenditures:

Borrow money;

Appaoint and oversee committees, in¢luding advisery committees comprised

of members, state insurance regulators. state legislators gr their
representatives, insurance industry and consumer representatives, and

such other interested persons as may be designated in this compact and
the bylaws;

Establish an executive committee of not less than seven nor more than
fifteen representatives, which must include officers elected by the
commission and such other representatives as_provided for herein and
determined by the bylaws. Representatives of the executive commitiee
shall serve a one-year term, Representatives of the executive committee
must be entitled to one vote each. The executive committee must have the
power to act on behalf of the commission, with the exception of rulemaking,
during pericds when the commission is not in session. The executive
committee shall oversee the day-to-day activities of the administration of
the compact, including the activities of the operations committee created
under this article and compliance and enforcement of the provisions of the

compact, its bylaws, and rules, and such other duties as provided herein
and as deemed necessary;

Establish an operations committee of not less than seven and not more
than fifteen representatives to provide analysis, advice, determinations,
and recommendations regarding technology, software, and systems
integration to be acquired by the commission and to provide analysis.
advice, determinations, and recommendations regarding the establishment

of mandatory rules to be adopted by the commission;

Enter contracts with contracting states so that contracting states can utilize
the services of and fully participate in the clearinghouse subject to the terms
and conditions set fort_h in such contracts;

Adopt and use a corporate seal; and

Perform such other functions as may be necessary or appropriate to
achieve the purposes of this compact consistent with the state regulation of
the business of insurance.

Article VI. - Organization of the Commission

Each compacting state must have and is limited to one member. Each
state shall determine the gualifications and the method by which it
selects a member and set forth the selection process in the enabling
provision of the legislation that enacts this compact. [n the absence of
such a provision, the member must be appeinted by the governor of
such compacting state. Any member may be removed or suspended
from office as provided by the law of the state from which that member
must be appeinted. Any vacancy occurring in the commission must be
filled in_accordance with the laws of the compacting state wherein the

vacancy exists,

o
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Each member is entitled to one vote and must have an opportunity to
participate in the governance of the commission in_accordance with the

bylaws.

The commission, by a majority vote of the members, shall prescribe
bylaws to govern its conduct as may be necessary or appropriate to
carry out the purposes and exercise the powers of the compact,

including:

{1) Establishing the fiscal year of the commission;

{2} Providing reasonable procedures for holding meetings of the
commission, the executive committee, and the operations
committee;

(3} Providing reasonable standards and procedures for the
establishment and meetings of committees, and governing any

general or specific delegation of any authority or function of the
commission;

{4) Providing reasonable procedures for calling and conducting
meetings of the commission which consist of a majority of

commission members, ensuring reasonable advance notice of
each such meeting and providing for the right of citizens to attend
each such meeting with enumerated exceptions designed to
protect the public's interest, the privacy of individuals, and insurers’
and surplus lines licensees’ proprietary information, including trade
secrets. The commission may meet in camera only after a majority
of the entire membership votes to close a meeting in toto or in part.
As soon as practicable, the commission shall make public a copy
of the vote to close the meeting revealing the vote of each member
with no proxy votes allowed, and votes taken during such meeting;

(5) Establishing the titles, duties, and authority and reasonabie
procedures for the election of the officers of the commission;

{6} Providing reasonable standards and procedures for the
establishment of the personnel policies and programs of the
cogmmission. Notwithstanding any civil service or other similar laws
of any compacting state, the bylaws must exclusively govern the

personnel policies and programs of the commission;

(7) Promulgating a code of ethics to address permissible and
prohibited activities of commission members and employees; and

{8) Providing a mechanism for winding up the cperations of the
commission and the equitable disposition of any surplus funds that
may exist after the termination of the compact after the payment or
reserving or both of all of its debts and obiigations.

The commission shall publish its bylaws_in 2 convenient form and file a
copy thereof and a copy of any amendment thereto, with the

appropriate agency or officer in each of the compacting states.

An executive committee of the_ commission is established. All actions of
the executive committee, including compliance and enforcement, are
subject to the review and ratification of the commission as provided in
the bylaws. The executive committee may have no more than fifteen
representatives, or one for each state if there are less than fifteen
compacting states. who shall serve for a term and be established in
accordance with the bylaws.
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The executive committee must have such authoerity and duties as may
be set forth in the bylaws, including:

(1) Managing the affairs of the commission in_a manner consistent with
the bylaws and purposes of the commission;

{2) Establishing and overseging an organizational structure within, and
appropriate procedures for the commission to provide for the
creation of rules and gperating procedures:

(3) Overseeing the offices of the commission; and

(4) Planning, implementing, and cogrdinating communications and
activities with other state, federal, and local government
organizations in order to advance the goals of the commission.

The commission annually shall elect officers from the executive
committee with each having such authority and duties as may be
specified in the bylaws.

The executive committee,_subject to the approval of the commission,
shall appeint or retain an executive director for such period, upon such
terms and conditions, and for such compensation as the commission
determines appropriate. The executive director shall serve as secretary
to the commission, but may not be a member of the commission. The
executive director shall hire and supervise such other persons as may
be authorized by the commission.

An operations committee is established. All actions of the operations
committee are subject to the review and oversight of the comrmission
and the executive committee and must be approved by the commission.
The executive committee must accept the determinations and
recommendations of the operations committee unless good cause is
shown why such determinations and recommendations should not be
approved. Any disputes as to whether good cause exists to reject any
determination or recommendation of the operations committee must be
resolved by the majority_vote of the commission.

The operations committee may nat have more than fifteen
representatives or one for each state if there are fewer than fifteen

compacting states, who shall serve for a term and must be established
as set forth in the bylaws.

The operations committee must have responsibility for:

(1} Evaluating technology requirements for the clearinghouse,
assessing existing systems used by state regulatory agencjes and
state stamping offices to maximize the efficiency and successful
integration of the clearinghouse technology systems with state and
state stamping office techneology platforms, and to minimize costs
to the states, state stamping offices, and the ¢learinghouse.

{2} Making recommendations to the executive committee based on its
analysis and determination of the clearinghouse technology

regquirements and compatibility with existing state and state
stamping office systems.

(3) Evaluating the most suitable proposals for adoption as mandatory
rules, assessing such proposals for ease of integration by states,

and likelihood of successful implementation and to report to the
executive committee its determinations and recommendations.
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{4} Such other duties and responsibilities as are delegated to it by the
bylaws, the executive committee, or the commission.

=

All representatives of the operations committee must be individuals who
have extensive experience or employment or both in the surplus lines
insurance business, including executives and attorneys empioyed by
surplus lines insurers, surplus lines licensees, law firms, state insurance
departments or state stamping offices or any combination of these
entities. Operations committee representatives from compacting states,
which utilize the services of a state stamping office, shall appoint the
chief operating officer or a senior manager of the state stamping office
to the operations committee.

|~
[

A legislative committee composed of state legislators or their designees
is established to monitor the operations of and make recommendations

to. the commission, including the executive committee, provided that the
manner of selection and term of any legislative committee member must
be as set forth in the bylaws. Prior to the adoption by the cormmission of
any uniform_standard, revision to the bylaws, annual budget, or other
significant matter as may be provided in the bylaws, the executive
committee shall consult with and report to the leqgislative committee.

b. The commission may establish additional advisory committees as its
bylaws may provide for the carrying out of its functions.

5. The commission shall maintain its corporate books and records.in
accordance with the bylaws,
6. a. The members, officers. executive director, employees, and

representatives of the commission, the executive committee, and any
other committee of the commission must be immune from suit. and
liability, either personally or in their official capacity, for any claim for
damage to or loss of property or personal injury or other civil liability
caused by or arising out of any actual or alleged act,_error, or omission
that occurred, or that the person against whom the claim is made had a
reasonable basis for beilieving occurred within the scope of commission
employment, duties, or responsibilities; provided that nothing in_this
subdivision may be construed to protect any such person from suit or
liability or both for any damage, loss, injury, or liability caused by the
intentional or willful or wanton misconduct of that person.

=2

The commission shall defend any member, officer_executive director,
employee, or representative of the commission, the executive
committee or any other committee of the commission in any civil action
seeking to impose liability arising out of any actual or alleged act, error,
or omission that occurred within the scope of commission employment,
duties, or responsihilities, or that the person against whom the claim is
made had a reasonable basis for believing occurred within the scope of
commission empiloyment, duties, or responsibilities, provided_that
nothing herein may be construed to prohibit that person from retaining
that person's own counsel. and provided further that the actual or
alleqged act, error,_or omission did not result from that person's
intentional or willful or wanton misconduct.

¢. The commission shall indemnify and hold harmiess any member, officer,

executive director. employee, or representative of the commission,

executive committee or any other committee of the commission for the
amount of any settlement or judgment obtained aqainst that person

arising_out of any actual or alleged act, error, or omission that occurred
within the scope of commission employment, duties, or responsibilities,
or that such person had a reasonable basis for believing occurred within
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the scope of commission employment, duties, or responsibilities,
provided that the actual or alleged act, error, or omission did not result
from the intentional or willful or wanton misconduct of that person.

Article VH. - Meetings and Acts of the Commission

The commission shall meet and take such actions as are consistent with

the provisions of this compact and the bylaws.

Each member of the commission may cast a vote to which that compacting
state is entitied and may participate in the business and affairs of the
commission. A member shall vote in person or by such other means as
provided in the bylaws. The bylaws may provide for members' participation
in_meetings by telephone or other means of communication.

The commission shall meet at least once during each calendar year.
Additional meetings must be held as set forth in the bylaws,

Public notice must be given of all meetings and all meetings must be open

to the public. except as set forth in the rules or otherwise provided in the
compact.

The commission shall promulgate rules concerning its meetings consistent
with the principies contained in the Government in the Sunshine Act
[5 U.S.C. 552b], as may be amended.

The commission and its committees may close a meeting, or portion
thereof where it determines by majority vote that an open meeting would
be likely to:

a. Relate solely to the commission's internal personnel practices and

procedures;

b. Disclose matters specifically exempted from disclosure by federal and

state statute;

c. Disclose trade secrets or commercial or financial information that is
privileged or confidential:

d. Involve accusing a person of a crime, or formally censuring_a person:

e. Disclose information of a personal nature where_disclosure would
constitute a clearly unwarranted invasion of personal privacy;

f. Disclose investigative records compiled for law enforcement purposes:

or

g. Specifically relate to the commission's issuance of a_subpoena, or its

participation in_a civil action or other legal proceeding.

For a meeting, or portion of 8 meeting, closed pursuant to this provision, the
commission's legal counsel or designee shall certify that the meeting may
be closed and shall reference each relevant exemptive provision. The
commission shall keep minutes which must fully and clearly describe all
matters discussed in a meeting and must provide a full and accurate
summary of actions taken, and the reasons therefore. including a
description of the views expressed and the record of a roil call vote. All
documents considered in connection with an action must be identified in
such minutes. All minutes and documents of a closed meeting must remain
under seal, subject to release by a majority vote of the commission.
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m Article VIIl. - Rules and Operating Procedures - Rulemaking Functions

of the Commission

|_s

The commission shall adopt reasonable rules in order to effectively and
efficiently achieve the purposes of this compact. Notwithstanding the
foregoing, in the event the commission exercises its rulemaking authority in
a manner that is beyond the scope of the purposes of this compact, or the
powers granted hereunder_then such an action by the commission is invalid
and has no force or effect.

o

Rules must be made pursuant to a rulemaking process that substantially
conforms to the Model State Administrative Procedure Act of 1981, Uniform
Laws Annotated. vol. 15, p.1 (2000} as amended. as may be appropriate to
the operations of the commission.

o

All rules and amendments, thereto, must become effective as of the date
specified in each rule, operating procedure. or amendment.

|+

Not later than thirty days after a rule is adopted, any persen may file a
petition for judicial review of the rule _provided that the filing of such a

petition may not stay or otherwise prevent the rule from becoming effective
uniess the court finds that the petitioner has a substantial likelihood of
success. The court shall give deference to the actions of the commission
consistent with applicable law and may not find the rule to be unlawful if the
rule represents a reascnable exercise of the commission's authority.

Article I1X. - Commission Records and Enforcement

for public inspection and copying ¢f its information and official records.
except such information and records involving the privacy of individuals,
insurers, insureds_or surplus lines licensee trade secrets. State transaction
documentation and clearinghouse transaction data collected by the
clearinghouse must be used for only those purposes expressed in or
reasonably implied under the provisions of this compact, and the
commission shall afford this data the broadest protections as permitted by
any applicable faw for proprietary information, trade secrets, or persgnal
data. The commission may adopt additional rules under which it may make
available to federal and state agencies, including law enforcement
agencies _records and information otherwise_exempt from disclosure, and

may enter agreements with such agencies to receive or exchange
information or records subject to nondisclosure and confidentiality

provisions.

2. Except as to privileged records, data, and information, the laws of any
compacting state pertaining to confidentiality or nondisclosure may not

relieve any compacting state member of the duty to disclose any relevant
records, data, or information to the commission, provided that disclosure to
the commission may not be deemed to waive gr otherwise affect any
confidentiality requirement, and further provided that, except as otherwise
expressly provided in this section, the commission may not be subject to
the compacting state's laws pertaining to confidentiality and nondisclosure
with respect to records, data, and information in its possession. Confidential
information of the commission must remain_confidential after such
information is provided to any member. and the commission shall maintain
the confidentiality of any information provided by a member that is

“ confidential_ under that member's state law.

» 1. The commission shall adopt rules establishing conditions and procedures

The commission shalli monitor compacting states for compliance with duly
adopted bylaws and rules. The commission shall notify any noncomplying

feo
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compacting state in writing of its noncompliance with commission bylaws or
rules. If a noncomplying compacting state fails to remedy its noncompliance
within the time specified in the notice of noncompliance, the compacting
state must be deemed to be in default as set forth in article XIV.

Article X. - Dispute Resolution

Before a member may bring an action in a court of competent jurisdiction
for violation of any provision, standard, or requirement of the compact, the
commission shall attempt, upon the request of a member, to resolve any
disputes or other issues that are subject to this compact and which may
arise between two or more compacting states, contracting states, or
noncompacting states, and the commission shall promulgate a rule
providing alternative dispute resolution procedures for such disputes.

The commission shall also provide alternative dispute resolution procedures
to resclve any disputes between insureds or surplus lines licensees
concerning a tax calculation or allocation or related issues which are the
subject of this compact.

Any alternative dispute resolution procedures must be utilized in

circumstances where_a dispute arises as to which state constitutes the
home state.

Article XI. - Review of Commission_Decisions

Except as necessary for adopting rules to fulfill the purposes of this
compact, the commission may not otherwise requlate insurance in the
compacting states.

Not later than thirty days after the commission has given notice of any rule
or aillocation formula, any third-party filer or compacting state may appeal
the determination to a review panel appointed by the commission. The
commission shall adopt rules to establish procedures for appointing such
review panels and provide for notice and hearing. An allegation that the
commission, in making compliance or tax determinations acted arbitrarily.
capriciously, or in a manner that is an abuse of discretion or otherwise not in
accordance with_the law, is subject to_judicial review_in accordance with
subsection 6 of article Iil.

The commission may monitor, review, and reconsider commission decisions
upon a finding that the determinations or allocations do not meet the
relevant rule. Where appropriate, the commission may withdraw or modify
its determination or allocation after proper notice and hearing, subject io the
appeal process in subsection 2.

Article Xll. - Finance

The commission shall pay or provide for the payment of the reasonable
expenses of its establishment and organization. To fund the cost of its initial
operations, the commission may accept contributions, grants, and other
forms of funding from the state stamping offices, compacting states, and
other sources.

The commission shall collect a fee payabie by the insured directly or
through a surplus lines licensee on each transaction processed through the
compact clearinghouse, to cover the cost of the operations and activities of
the commission and its staff in a total amount sufficient to cover the
commission's annual pudqet.
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The commission's budget for a fiscal year may not be approved until it has
been subject to notice and comment as set forth in article VIIL

The commission must be regarded_as_performing essential governmental
functions in exercising such powers and functions and in carrying out the
provisions of this compact and of any law relating thereto, and may not be
required to pay any taxes or assessments of any character, levied by any
state or political subdivision thereof, upon any of the property used by it for

such purposes, or any income or revenye therefrom, including any profit
from a sale or exchange,

The commission shall keep complete and accurate accounts of all its
internal receipts, including grants and donations. and disbursements for all
funds under its control. The internal financial accounts of the commission
must be subject to the accounting procedures established under its bylaws.
The financial accounts and reports, including the system of internal controls
and procedures of the commission, must be audited annually by an
independent certified public accountant. Upon the determination of the
commission, but not less frequently than every three years, the review of
the independent auditor must include a management and performance
audit of the commission. The commission_shall make an annual report to
the governor and legislature of the compacting states, which must include a
report of the independent audit. The commission's internal accounts may
not be confidential and such materials may be shared with the
commissioner, the controller, or the stamping office of any compacting state
upon request, provided, however, that any workpapers related to any
internal or independent audit and any information regarding the privacy of
individuals, and licensees' and insyrers' proprietary information, including
trade secrets, must remain confidential.

A compacting state may not have any claim to or ownership of any property
held by or vested in the commission or to any commission funds held
pursuant to the provisions of this compact.

The commission may not make any political contributions to candidates for
elected office, elected officials, political parties, or political action
committees. The commission may not engage in lobbying except with

respect to changes to this compact.

Article XIIl. - Compacting States, Effective Date, and Amendment

Any state is eligible to become a compacting state,

The compact must become effective and binding upon legislative enactment
of the compact into law by two compacting states, provided the commission
must become effective for purposes of adopting rules, and creating the
clearinghouse when there are a total of ten compacting states and
contracting states or, alternatively, when there are compacting states and
contracting states representing greater than forty percent of the surplus
lines insurance premium volume based on records of the percentage of
surplus fines insurance premium set forth in subsection 4. Thereafter, it
must become effective and binding as to any other compacting state upon
enactment of the compact into law by that state. Notwithstanding the
foreqoing, the clearinghouse operations and_the duty to report
clearinghouse transagction data must beain on the first January first or July
first following the first anniversary of the commission's effective date. For
states that join the compact subsequent to the effective date. a start date for
reporting clearinghouse transaction data must be set by the commission
provided surplus linesilicensees and all other interested parties receive not
less than ninety days' advance notice.
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3. Amendments to the compact may be proposed by the commission for

enactment by the compacting states._ An amendment may not become

effective and binding upon the commission and the compacting states

unless and until all compacting states enact the amendment into law.

&

Surplus lines insyrance premiums by state;

Premiums Based

State on Taxes Paid

Alabama $445,746.000
Alaska 89,453,519
Arizona 663,703,267
Arkansas 201,859,750
California 5622 450467
Colorade 543,781,333
Connecticut 329,358,800
Delaware 92,835,950
Florida 2,660,908,760
Georgia 895.643.150
Hawaii 232.951.489
Idaho 74,202,255
lllingis 1,016,504 629
Indiana 412,265,320
lowa 135,130,933
Kansas 160,279,300
Kentucky 167,996,133
Louisiana 853,173,280
Maine 60,111,200
Maryland 434 887 600
Massachusetts 708,640,225
Michigan 703,357,040
Minnesota 393,128,400
Mississippi 263,313,175
Missouri 404,489,860
Montana 64,692 873
Nebraska 92,141,167
Nevada 354.271.514

New Hampshire 102.946.250

New Jersey

1.087.994.033

New Mexico
New York

67.608,458
2,768,618,083

North Carolina 514,965.060

North Dakota 36,223.843
Ohio 342,000,000
Oklahoma 319.526.400
Oregon 312.702.150
Pennsylvania 780668667
Rhode Island 71.794 067

South Carolina 412.489.825

South Dakota

38,702,120

Tennessee 451,775,240
Texas 3,059,170,454
Utah 142,5693.412
Vermont 41919433
Virginia 611.530.667
Washington 739.932.050
West Virginia  130.476.250
Wisconsin 248.758.333
Wyoming 40,526,967
Total $30,400.197.251
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This data is 2005 calendar year data excerpted from a study dated
Febuary 27, 2007, by Mackin & Company.
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Article XIV. - Withdrawal, Default, and Termination

Once effective, the compact must continue in force and remain binding
upon each and every compacting state, provided that a compacting
state may withdraw from the compact_"withdrawing state”, by enacting
a statute specifically repealing the statute which enacted the compact
into law.

The effective date of withdrawal is the effective date of the repealing
statute._However, the withdrawal may not apply to any tax or
compliance determinations approved on the date the repealing statute
becomes effective, except by mutual agreement of the commission and
the withdrawing state unless the approval is rescinded by the
commission.

The member of the withdrawing state shall immediately notify the
executive committee of the commission in writing upon the introduction
of legislation repealing this compact in the withdrawing state.

The commission shall notify the other compacting states of the
introduction of such leqislation within ten days after its receipt of notice
thereof,

The withdrawing state is responsible for all obligations, duties, and
liabilities incurred through the effective date of withdrawal, including any
obligations. the performance of which extend beyond the effective date
of withdrawal. To the extent those obligations may have been released
or relinquished by mutual agreement of the commission and the
withdrawing state. 'the commissign's determinations prior to the effective
date of withdrawal must continue to be effective and be given full force
and effect in the withdrawing state, unless formally rescinded by the
commission,

Reinstatement following withdrawal of any compacting state must occur
upon the effective date of the withdrawing state reenacting the compact.

If the commission determines that any compacting state has at any time
defaulted, "defaulting state”_in the performance of any of its obligations
or responsibilities under this compact, the bylaws or duly promulgated
rules then after notice and hearing as set forth in the bylaws. all rights.,
privileges. and benefits conferred by this compact on the defaulting
state must be suspended from the effective date of defauit as fixed by
the commission. The grounds for default include fajlure of a compacting
state to perform its obligations or responsibilities and any other grounds
designated in commission rules. The commission shail immediately
notify the defaulting state in writing of the defaulting state's suspension
pending a cure of the default. The commission shall stipulate the
conditions and the time period within which the defauiting state shall

cure its default, If the defaulting state fails to cure the default within the
time pericd specified by the commission, the defaulting state must be
terminated from the compact and all rights, priviteges, and benefits
conferred by this compact must be terminated from the effective date of

Decisigns of the commission that are issued on the effective date of

termination must remain in force in the defaulting state in the same
manner as if the defaulting state had withdrawn_voluntarily pursuant to
subsection 1.
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¢.  Reinstatement following termination of any compacting state requires a
reenactment of the compact.

a. The compact dissolves effective upon the date of the withdrawal or
default of the compacting state which reduces membership in the
compact to one compacting state.

b. Upon the dissolution of this compact, the compact becomes nuli and

void and must have no further force or effect, and the business and
affairs of the commission must be wound up and any surplus funds shall
be distributed in accordance with the rules and bylaws.

Article XV, - Severability and Construction

The provisions of this compact are severable and if any phrase, clause,
sentence. or provision is deemed unenforceable, the remaining provisions

of the compact must be enforceable.

The provisions of this compact must be liberally construed to effectuate its
purposes.

Throughout this compact the use of the singular includes the piural and vice
Versa.

Any headings and captions of articles. subsections, and subdivisions used
in this compact are for convenience only and must be ignored in construing
the substantive provisions of this compact.

Article XVI. - Binding Effect of Compact and Other Laws

a. Nothing herein prevents the enforcement of any other law of a
compacting state except as provided in subdivision b.

Decisions of the commission, and any rules, and any other
requirements of the commission must constitute the exclusive rule, or
determination applicable to the compacting states. Any law or regulation
regarding nonadmitted insurance of multistate risks that is contrary to
rules of the commission is preempted with respect to the following:

=4

(1) Clearinghouse transaction data reporting requirements:

Allocation foermula;

2)
{3) Clearinghouse transaction data collection requirements:
(4)

Premium tax payment timeframes and rules concerning
dissemination of data among the com i for )
nonadmitted insurance of multistate risks and single-state risks;

(58) Exclusive compliance with surplus lines law of the home state of
the insured;

{6} Rules for reporting to a clearinghouse for receipt and distribution of
clearinghouse transaction data related to nonadmitted insurance of
multistate risks;

(7} Uniform foreign insurers eligibility requirements;

(8} Uniform policyholder notice. and
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(9) Uniform treatment of purchasing groups procuring nonadmitted

insurance.

Except as stated in subdivision b_any rule, uniform standard, or other
requirement of the commission must constitute the exclusive provision
that a commissioner may apply to compliance or tax determinations.
Notwithstanding the foregoing, no action taken by the commission may
abrogate or restrict: the access of any person to state courts; the
availability of alternative dispute rescluticn under article X; remedies
available under state law related to breach of contract, tort, or other
laws not specifically directed to compliance or tax determinations; state
law relating to the construction of insurance contracts; or the authority of
the attorney general of the state, including maintaining any actions or
proceedings, as authorized by law.

All lawful actions of the commission, including all rules adopted by the
commission, are binding upon the compacting states, except as

provided herein.

All agreements between the commission and the compacting states are
binding_in accordance with their terms.

Upon the request of a party to a conflict over the meaning or
interpretation of commission actions, and upon a majority vote of the
compagcting states, the commission may issue advisory opinions
regarding the meaning or interpretation in dispute. This provision may
be implemented by rule at the discretion of the commission.

In the event any provision of this compact exceeds the constitutional

limiis imposed on the legislature of any compacting state, the

obligations, duties, powers, or jurisdiction sought to be conferred by that
provision upon the commission must be ineffective as to that state and

those obligations, duties, powers, or jurisdiction must remain in_the
compacting state and must be exercised by the agency thereof to which
those obligations, duties. powers, or jurisdiction are delegated by law in
effect at the time this compact becomes effective.

SECTION 13. EMERGENCY. This Act is declared to be an emergency

Renumber accordingly
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2011 SENATE STANDING COMMITTEE MINUTES

Senate Industry, Business and Labor Committee
Roosevelt Park Room, State Capitol

HB 1123
March 8, 2011
Job Number 15109

[] Conference Committee

Committee Clerk Signature M

Explanation or reason for introduction of bill/resolution:

Relating to surplus lines insurance and enactment of the surplus lines insurance multistate
compliance compact

Minutes: Testimony Attached

Chairman Klein: Opened the hearing.

Carole Kessel, Chief Examiner and Director of the Examinations and Company
Licensing Division of the North Dakota Insurance Department: Testimony Attached.

Representative Keiser: He said the bill that was initially presented to the house would
provide to the commissioner the authority in the interim to make a decision as to whether to
join a state negotiated arrangement for the sharing of surplus lines tax or whether to join
some kind of compact between the states. He said the NCSL, NCOIL and CSG have all
adopted after four years of work, collect the tax. He said they have a great number of
companies that sell surplus line coverage in our state. He said they looked at the options
and met with the Commissioner. He said he wanted to clarify that those same organizations
CSG, NCSL, NCOIL, and the NIIC have all sent written as well as personal contacts to
members of congress requesting an extension of the guidelines contained in the NRRA
ruling. They don’t want it operational on July 2011, because it is difficult to achieve. The
industry supports SLIMPACT, but does not support NIMA. He said that CSG participated in
the development of SLIMPACT. CSG has part of the organization that is dedicated to the
development of compacts and there is an individual that has submitted to different
organizations a document that says they believe the NIMA approach is unconstitutional.
That is because authority is being delegated prior to a decision being made. He doesn'’t
know if there is merit or not in what the person from CSG had stated but they believe
SLIMPACT is the appropriate approach. He said he hopes they can be granted an
extension on NRRA.

Chairman Klein: Said that Carol had indicated that they needed to remove the SLIMPACT
provision to restore the original language because of the negative 290,000 dollar tax
impact. He asked if he would give an oversight to the SLIMPACT provisions that had been
put in.
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Representative Keiser: He said he hadn't had a chance to talk to them to see how they
developed the fiscal note. He said that was the fiscal note on the bill if they don't resolve
the issue. If on July it becomes law and they don’t have a satisfactory solution and the Feds
take it over or they allow the home state to take those monies that is the impact regardless.
He said he would argue that there is the same issue with NIMA. If they don't’ have an
agreement with them they will lose the same money. He would be happy to debate the
fiscal note.

Chairman Klein: The issue isn’t whether it is NIMA or SLIMPACT, the issue is if we get
something adopted that we can move forward with. There are a variety of things the
department has concerns with if they maintain the SLIMPACT provisions.

Carole: She goes over the graphic and states it is meant to explain where they are now
and where they hope to get to.

Chairman Klein: Said that the comment that Representative Keiser made about whether it
is SLIMPACT or NIMA we pose a risk of having a 290,000 dollar impact regardless.

Carole: The impact will be greatest if North Dakota is on the wrong side of the fence. If we
are not aligned with the majority of the states and that is where they have a problem with
SLIMPACT, because they are not at the point right now where they are convinced that
SLIMPACT will be the majority compact. If it is not the majority the impact will be greater.
Chairman Klein: Asked if NIMA was model legislation from somewhere.

Carole: It is a model regulation that is NIC.

Chairman Klein: What we are doing is NIC verses industry.

Carole: That is correct.

Chairman Klein: Closed the hearing.
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Explanation or reason for introduction of bill/resolution:

Relating to surplus lines insurance and enactment of the surplus lines insurance multistate
compliance compact

Minutes: No testimony

Chairman Klein: Stated that the commissioner’s office did not mind the bill they just don't
like section 12 which is adopting the NCOIL model which is also endorsed by the CSG and
the NCSL. The insurance Commissioner would like to have his model which is the NIIC
model which is NIMA. The concern that they have as a state is they need to move a model
forward and that they have the state moving in the right directions so the federal
government will not be coming in and impose more restrictions on the state and regulate
us. The question is, is it SLIMPACT or NIMA. He said if they amend it to the
commissioner’s bill there will be a conference committee. The house past it with the section
12 being the SLIMPACT version verses the amendment that Carole proposed on page 3 of
her testimony.

Senator Andrist; Said that it could always be changed.

Chairman Klein: Said that is correct. They will take a little more time with this.

Comments and Discussion

Senator Laffen: Stated that everybody likes the bill but the only issue is that they have to
join a compact and there are two out there to join. The bill sponsor is very knowledgeable in
this industry and supports SLIMPACT and the Insurance Commissioner supports the other

one.

Chairman Klein: He supports NIMA which is part of his organization which is a product of
NAIC, National Association of Insurance Commissioners.

Senator Laffen: The issue is that tﬁie_se compacts share the revenue from policies that go
across states, so if there are more states we have more revenue sharing. That is why she
desires to be in a state with more revenue in it.
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- Chairman Klein: Said he would like an amendment so it will go into conference so they
can learn more about it. They need more information.

Senator Schneider: Asked if there was a substantive difference between the two of them.
It was said that NIMA involves a group of states that have contracts with each other verses
a compact, under SLIMPACT, that everybody signs on to.

Chairman Klein: Said that it is his understanding that NIMA gives the insurance
commissioner more authority in working with the compact, whereas SLIMPACT would give
the legislature more authority. The hearing was closed.
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Explanation or reason for introduction of bill/resolution:

Relating to surplus lines insurance and enactment of the surplus lines insurance multistate
compliance compact

Minutes: Discussion

Chairman Klein: Called the meeting to order on 1123. He said it has a fiscal note is a
couple hundred thousand dollars of income. As you recall Representative Keiser suggested
that we keep the bill as it is. Carole from the insurance department would like us to go to
the NIMA compact and remove the SLIMPACT provisions.

Senator Larsen: Said that there was eight states involved in the SLIMPACT and
seventeen in the NIMA but where they were, was not the SLIMPACT the east to west coast
and the one with the less states would help us better in our compact better.

Chairman Klein: The SLIMPACT provisions allow for North Dakota to operate and make
more earn more dollars then they would under the NIMA provisions. NIMA is the NIC
model, which is national association of insurance commissioners and SLIMPACT is the
ENCOIL model, which is national conference of insurance legislators. We have regulators
with one bill and legislators with the other bill and that is the difference.

Senator Murphy: Said that in Carole's testimony she said the fiscal affect for North Dakota
if SLIMPACT is adopted here and not in the majority and it is way behind as you just noted,
it an estimated loss of 290,000 dollars. That is why she wants to go with NIMA.

Senator Schneider: Said he was looking for clarification. Doesn’t she want the flexibility to
choose which compact she would pick?

Senator Andrist: He said he does ’r.,e('member that.

4 '

Chairman Klein: Said he thought hé couid Representative Keiser come over and explain
the ENCOIL model and why we wan}; to be in that venue.

Senator Laffen: Asked if they could enter two compacts.
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Chairman Klein: He went over Carole’'s amendment.

Senator Nodland: Said that they want this amendment that it would give them the authority
to enter into a compact when it becomes clearer in the future months which compact is
chosen by a majority of the states and will become the standard for uniformity.

Chairman Klein: Said that his thought would be if you look at the original House Biil 1123 it
would be the insurance commissioner's version because that is where it came from. If you
read the engrossed version it would be the ENCOIL model. The insurance commissioner
wants to go back to the original model. Senator Nodland will get some amendments to put
it back to the way it was. He closed the meeting.
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Explanation or reason for introduction of bill/resolution:

Relating to surplus lines insurance and enactment of the surplus lines insurance multistate
compliance compact

Minutes: Discussion and Attachments

Chairman Klein: Reconvened the committee. Senator Nodland, do you want to talk about
your amendments.

Senator Nodland: Said he placed a couple amendments before them on 1123. He said he
visited with Carole in the insurance department about these and asked her and
Commissioner Hamm what they are really looking at. We talked about it a little bit
yesterday and tried to recall what it was all about. Attachment (1).

Chairman Klein: Said they were trying to figure out why they would amend it back to the
original form. He asked if they were looking to adopt the NIMA provisions.

Carole Kessel, Director of the North Dakota Insurance Department. She said no, they
are not even talking NIMA at this point. It is whether to go ahead and adopt SLIMPACT into
this bill or replace the SLIMPACT provisions with reverting back to the departments initial
proposal to allow the Commissioner authority to enter into a compact or agreement whether
it is SLIMPACT or NIMA, maybe not entering a compact at all but contracting with one of
those clearing houses. They want to base it on a cost benefit analyzes and they don't feel
they have enough information at this point to determine which approach would be best. She
said she wanted to present a third option, the Ohio provision. Attachment (2).

Chairman Klein: Said that these initial amendments would provide the flexibility for the
commissioner to determine which direction we would go so that we have the most states
possible joining in.

Carole: Said the Ohio provisions would indicate that the superintendent, commissioner in
our case would have the authority to enter into SLIMPACT if it was found to be advantages
to the state or another agreement/compact if in the state’s financial best interest.
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Senator Murphy: Said you would like to wait and Representative Keiser would like to go
with SLIMPACT but this option would be good for both of you?

Carole: Said that would be true. She talks about there not being enough information
available to make their decision and it would be best to wait. The law will go into effect on
July 21% of this year and the federal law states that states may enter a compact but
regardless or not if states enter into a compact or agreement the home state authority will
still go into effect, that we can’t side step that is not going to be impacted by a compact that
is going to happen. She said that sections one through eleven addresses those and try to
bring them into conformity with those changes. The compact question is not one that has to
be determined now; it certainly doesn’t look like it according to what the federal bill says.

Senator Andrist. Said that the purpose of the compact was to enhance insurance tax
revenue?

Carole: Said that the purpose of the compact is to set up a clearing house which would
collect the premium tax on multistate policies and distribute it to the correct state, will it
enhance collections, are fiscal note indicates 290,000 for the biennium that we will lose at
as result of not being able to tax. She said that they hope through a compact they would be
able to receive those dollars.

Senator Andrist: Said it would not enhance your revenue but it would protect your
revenue?

Carole: Said that is correct, it would hopefully bring us back to where we are right now.
Senator Andrist: Asked if there was a problem with joining one and then changing it.

Carole: Said she thinks legislators would have authority to do so and would there be a
problem, probably not, maybe a little extra effort and resources spent doing that.

Chairman Klein: Said that we are being pushed by Dodd-Frank, that we have to do
something are we not?

Carole: She read from the handout and said the language says that the states may enter,
may enter into a compact or otherwise establish procedures to allocate amongst states the
premium taxes paid to the insurance home state. She said she doesn’t believe there is a
mandate to enter into a compact by July 21st; their interpretation is they have time.

Senator Nodland: Said that what's really important is for the monetary gain or loss for the
insurance department is to make sure it is the right compact for North Dakota.

Carole: Yes, choosing a compact that works best for North Dakota.
Senator Nodland: Said so that is why you want the latitude?

Carole: Said yes, it would give each party what they want.



Senate Industry, Business and Labor Committee
HB 1123

March 23, 2011

Page 3

Chairman Klein: Said whatever they do here it will probably be in some sort of conference.
| am going as Representative Keiser.to come in to give his interpretation to where we are
at, so we can be in a little bit of an agreement before we pass this through.

Representative Keiser: Said that in review from a different perspective, this information
was provided by ENCOIL because we are monitoring SLIMPACT in all the states and we
are sharing what we like and what we don't like. He said this hear is just a restatement of
NIMA, which is not a proposal of that ENCOIL nor the industry has endorsed. He said this
is not acceptable. He said the act that did this was the NNRA act of 2010. He went on to
read what the act stated. He said congress said you have two options, get ten states to join
a compact and then the hammer comes in from congress that they demonstrated they are
going to go the compact route now we are going to require the compact to be implemented.
The second one is you can go the NIMA route but you need to have forty percent of the
premium dollars. He said that is the big states and the big states aren’t going to do it,
maybe if they do their financial analyzes they will enter into an interstate agreement with
Texas, New York and Connecticut because it is beneficial for them. He said follow the
money is what this is about. He is here to tell you that with certainty that the industry
recognizes that the only solution is SLIMPACT. The only option for a small state, where we
can win is a compact; you will not win with the other options.

Questions for Representative Keiser

Senator Andrist: Asked would the downside be to joining SLIMPACT and figuring two
years from now that NIMA might have been the better choice.

Representative Keiser. He said there is no downside that he can see. He goes over his
feelings on the compact.

Senator Schneider: Said that it seems like they are being asked in this bill to make a hard
choice when they don't have enough information. It doesn’'t seem like the commissioner is
committed to joining NIMA over SLIMPACT, just wants to see how things settle out in the
coming months, and is there any sense in allowing that choice to be made at a later date
and maybe requiring budget section approval in addition to the commissioner's
recommendation?

Representative Keiser: He said that everything you said argues for SLIMPACT. He goes
over again why he believes SLIMPACT is the better choice. He said that NIMA would give
away legislative authority and SLIMPACT would allow legislators to stay somewhat
engaged in the process.

Senator Schneider: Said knowing all of that wouldn't the commissioner chose SLIMPACT
under those circumstances? What | like about the flexibility it gives us a chance to make a
different decision it things don’t work out as we are anticipating they will. The commissioner
is fully capabie of choosing SLIMPACT if he wants to.

Representative Keiser: Said that nothing is going to change that he is aware of between
now and then. This is the only opportunity we have to say from a policy standpoint were
going to join SLIMPACT.
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Questions for Representative Keiser followed

Representative Keiser: Said that it is imperative that state legisiature sends a message to
congress that this time while we are in session we are supportive of a compact. Any delay
by any of our states sends a different message and that's the problem.

Chairman Klein: He said they had a great discussion and this is the information they need
to take a look at. He closed the hearing.
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compliance compact
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Chairman Klein: Said the committee will reconvene. Said he would like to see what they
could do with 1123. He said he isn't going to support the amendments.

Senator Nodland: Said it is a decision between us and the insurance commissioner in
deciding what to do. He said he thinks Representative Keiser knows what he is talking
about. | will vote against the amendment after | brought it forward after all the testimony we
received from Representative Keiser.

Senator Schneidér: Moved to adopt the amendment.

Senator Murphy: Seconded the motion.

Roll Call Vote: Yes-2 No-5

Senator Nodland: Moved a do pass and rerefer to appropriations.

Senator Laffen: Seconded the motion.

Roll Call Vote: Yes-7 No-0

Senator Klein to carry the bill
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Explanation or reason for introduction of bill/resolution:

A ROLL CALL VOTE FOR A DO PASS relating to surplus lines insurance and enactment of
the surplus lines insurance multistate compliance compact ,and to declare an emergency.

Minutes: Discussion and Vote

Chairman Holmberg: Called the committee to order on Wednesday, March 30, 2011 at 9:15
am in reference to HB 1123. He explained the reason why this bill is here before this
committee. This bill increases the income of the state, now we will open our hearing on 1123.
Things are very fluid this time of session. We want to focus on the dollar amount and the fiscal
note so tell us what the bill does; we might pass on this bill after the hearing.

Rebecca Ternes, Deputy Insurance Commissioner: | brought Peggy Brintnell; we will do the
best we can. There has been a federal law change with regards to the surplus lines tax
collection it was driven by the industry, surplus lines are the odd ball types of insurance in the
admitted market, from the really strange to some risky, the fed law requires us to make a
change on how we collect a tax and if we don't make a change, we would lose about
$290,000 a year. We have an opportunity to get into an agreement with other states, the
decision we make will impact whether we are able to collect the $290,000 or not. This decision
has to be made by July 2; we were hoping more states would make the decision. It was
amended on the house side, and they agreed on one, if 10 states agree no problem and if 10
don’t we have a problem. We estimate the 290,000 dollars on the 2009 amounts, it is a rough
estimate and that would be the worst case scenario.

Becky J. Keller: The fiscal note has a positive $290,000 and you're speaking of negative
revenue affect.

Rebecca: That is because this gets us into a multi state agreement if nine other states also
join that agreement, ENCOIL agreement if we do that we are fine and if we don't we have a
potential to lose those funds.

Peggy Brintnell, Agent Licensing Supervisor of the Insurance Department: The estimated
$290,000, federal law is going to exempt us from collecting that starting in July, if we can enter
into an agreement with the others state, this is only multistate policies, if we don't enter into
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any. agreement we estimate the loss to be $290,000, we are sharing based on allocating
monies on multistate policies.

Senator Robinson: This is a proactive effort to cover the basis, and the other question is in
the policy committee was there any opposition to the bill?

Peggy: The issue has been what agreement and that seems to be a national issue the bill as
amended ties us to the SLIMPACT agreement so we would be sharing with other states that
are in, if no other states are involved in SLIMPACT then we aren’t sharing and it is a real
guessing came to what states will have the multistate policy.

Chairman Holmberg: There are some similarities between trying to stay ahead of the game
with health care reform and with this measure, the difference is with health care reform the
reason we have put off a number of tough decisions unti! November is because we have more
time but with this case we have to be in place prior to July in order to take advantage of this.

V. Chair Bowman: When you enter into this agreement with other states does that tie are
hands in any way as to any flexibility in insurance, are we then obligated to do what the
compact says?

Peggy. When we enter into the agreement it depends on the other states. The law has been
amended we were limited to the states that are also going to be SLIMPACT states. When we
originally drafted the bill, we left it for more flexibility because we didn't know what states would
end up in SLIMPACT and what would be the best option for the State of North Dakota.

Chairman Holmberg: Going back to understand this, if we do not pass this bill, your best
estimate is we will lose $290,000 of money we are already collecting; if we pass it we should
not lose that money.

Peggy: With the SLIMPACT language, we will be able to share with all other SLIMPACT states
and trade in effect what we are collecting from our residence that covers risks in their states
and they would share with us from their residence for risks in North Dakota. What we would
recover depends on what states are in the agreement with us.

Chairman Holmberg: The best case scenario this bill wouid be revenue neutral.

Peggy: | think that is a fair statement.

Chairman Holmberg: The fiscal note is what is confusing. It does say if we pass this bill we
are going to gain $290,000 dollars.

Peggy: That would be true if every other state joined SLIMPACT.
Chairman Holmberg: Do you all agree trjat it should be 0 with a potential of a $290,000 loss?

Rebecca: On section 3, it says due to federal preemption North Dakota is no longer allowed
to collect based on 2009 data. This revenue loss is estimated at $290,000.
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Chairman Holmberg: | think we will want to do something on the bill but if you would have a
revised fiscal note so when it hits the floor and the I1BL. committee has to carry it they will know
we did our job.

Senator Wanzek: As | understand this, | serve on the board of Nodak Mutual board of
Directors and | know they have purchased a mutual company in Nebraska they are going to
operate it as a separate entity but that wouldn’t apply to them because those are risks that
apply in Nebraska. You are talking about companies that are outside the state; develop policy
for a risk inside the state?

Rebecca: Held up sheet and said this is how we explain this bill.

Peggy: This only affects surplus lines policies and only affects surplus lines policies that cover
risks in North Dakota and another state so multistate. The federal law has said you cannot
collect any surplus lines premium tax unless the insured is a resident of your state. What we
have been doing is allocating, what risks are in North Dakota on this policy regardless of the
insured residents, we will no longer be able to collect those if the insured is a resident of
another state. They have a multistate policy some of the risks are in North Dakota.

Senator Wanzek: Would reinsurance policy be a surplus line?

. Peggy: | don't think so.

Senator Fischer: When you introduced the bill, you did not choose one of the compacts, are
you comfortable with this one? Why did you not choose one of the compacts?

Rebecca: We did not choose because we felt like we would prefer to find out how many other
states joined which agreement to make sure there were ten to meet the federal law so we
could collect. So as it is now we would be joining SLIMPACT.

Senator Krebsbach: Was there an amendment brought forward to the Senate Policy
Committee that heard the bill to do exactly what you said?

Rebecca: | wasn't in that hearing.
Chairman Holmberg: There were no amendments by the Senate.

Rebecca: | don't kriow that we brought one forward, we did mention that was what the Ohio
Senate had done.

. Chairman Holmberg: The policy committee made their choice from whatever they had in front
of them. | S '

. V. Chair Bowman: Can we get out of this pact, if it doesn’t work the way it is suppose to work?
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Rebecca: That is a good question that has been asked before and there is no answer yet, we
are not sure what will happen.

Senator Wanzek: Would this be an example, an insurance company sponsors a hole in one
and someone makes it and gets a combine.

Rebecca: You're right on, usual