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Explanation or reason for introduction of bill/resolution:

Relating to nullification of federal health care reform legislation.

Minutes:

Senator Gerald Uglem opened the conference committee on SB 2309.
All members were present. Senator Gerald Uglem, Senator Dick Dever, Senator Tim
Mathern, Rep. Jim Kasper, Rep. Dan Ruby, and Rep. Ed Gruchalia.

Rep. Kasper explained that the House IBL committee heard SB 2309. In Section 2 they
added “likely” because they had some consternation on their side on making a hard
statement that it is unconstitutional because the federal courts have not ruled. They also
softened the wording and said it “may” violate its true meaning....... .

He referred to HB 1165 which has passed chambers and has been signed by the
Governor. 1165 dealt with the statement that the residents of ND could not be required to
purchase health insurance under the individual mandate in the federal health reform act.

As the committee deliberated on 2309 there were a couple of areas they felt should go a
little further than what 1165 had done.

He read through Section 1 and explained what they did. They wanted to protect the right of
the people of ND in statute in 1(a) and 1(b). Protection for medical providers is addressed
in 1(c) but also protects citizens, especially in emergency situations, with the addition of “as
provided by law”.

Exceptions are listed in subsection 2.

With the uncertainty of what is happening in Washington with the health care protection act
and not knowing how the rules are going to come down they wanted to make a statement
that our citizens and providers have certain rights that are protected in statute.

Senator Tim Mathern asked who the bill applies to in light of the #2 exceptions.

Rep. Kasper replied that it applies to all the citizens and providers in the state with the
exceptions of those listed. That could be people who are uninsured and citizens who have
coverages that do not apply to the areas that are the exemptions. It's more a statement of
rights of our citizens.
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Rep. Ruby added that the language suggested from BC/BS encompasses a lot of people.
They also looked at the providers as well. They were told that insurance companies have
to comply with federal law but when federal law is not quite written yet and the rules aren't
promulgated then they’ll have to follow state law.

Senator Tim Mathern asked if this would require all insurers to provide payment for all
providers who are licensed.

Rep. Kasper said an insurer would have two obligations — to the insured under the contract
and to the providers under the contract. This would not interfere with the contract.

Senator Dick Dever thought that some of the provisions of this amended bill seem to be
similar to 1386 which was a bill that would break that contract to allow people to go outside
of their network to seek medical services. He saw it as having some similar implications.
He asked which committee in the Senate that 1165 went through.

Rep. Kasper thought it was the IBL committee.

Senator Gerald Uglem had questions concerning line 12. He wanted to know what that
does to a HMO that has specific providers and they don't work outside of that. Also, could
it affect a hospital not granting privileges to a physician? Would that hospital be interfering
with the right of the physician to treat their patient? What effect to the licensing boards?

Rep. Kasper suggested that reading it carefully helps to assuage those concerns.

Senator Gerald Uglem still felt there was a problem with the hospital granting privileges
and wondered if they needed more exemptions.

Rep. Kasper pointed out that they had worked with the providers to try to get the language
in a satisfactory form and the providers were comfortable with the final language

Senator Tim Mathern wondered if this provided protection to new providers such as
naturopaths, music therapists, and behavior analysts to make sure they could provide
those services at a hospital even though the hospital may not want to provide privileges.

Rep. Kasper replied that was not the intent of the bill. This is not meant to interfere with
the hospital's rights to admit or not admit.

Rep. Ruby agreed. This is mainly dealing with the provider to provide the services to a
resident/individual. He didn’t see it as interfering with the contracts of whether they are
going to give privileges to a doctor.

Rep. Gruchalla said this bill had a number of amendments and was voted on in their
committee on the last possible day. At that time they were hearing that there were other
possible exemptions but he hasn't heard of any since.

Senator Dick Dever didn't disagree with the intent of the bill and pointed out that this
committee hadn't heard 1165. He wasn't ready to make a decision. He needed time to
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consider the implications. The most dangerous law is the law of unintended
consequences.

He wanted to know if line 8 on page 1 was implying that the provider is obligated to provide
the service without regard to their ability to pay.

Rep. Kasper didn't believe so. The intent is not to simply say the resident can go anyplace
regardless of what the provider may wish to do. The providers can still practice according
to what the law currently says.

Rep. Ruby emphasized that "provided by law” is a key term.

The meeting was adjourned and will be rescheduled.
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Explanation or reason for introduction of bill/resolution:

Minutes:

Senator Gerald Uglem reconvened the conference committee on SB 2309.
All members were present.

Senator Gerald Uglem planned on having amendments ready for this meeting but heard
that there were other concerns so the amendments were not ready yet.

Rep. Ruby asked what the concerns were.

Senator Gerald Uglem replied that they were still the basic concerns from last time about
exempting hospital granting privileges and possibly exempting professional boards within
the state.

Amendments would be drafted for the next meeting if they needed to be.

Rep. Kasper referred to the term “federal law”. It was discussed in the House IBL
Committee whether they couid put anything in legisiation that would say “federal law does
not apply in ND”. There was concern of the potential conflict under the constitutions.

He repeated the intent of their amendments which is simply to put into statute that the

citizens and providers in ND are protected in statute to practice medicine and seek medical
care.

Senator Gerald Uglem pointed out that this came out of Senate Human Services with a
Do Not Pass recommendation and then passed on the floor. He still had concerns with the
language in Section 2 of the old language — prevent the enforcement of PPACA. He would
question that as far as constitutionality to prevent enforcement of a federal law.

Rep. Kasper suggested looking at how a law is administered after it becomes law — line 24
says the assembly “shall consider” enacting. It is not declaratory and not a demand.
He felt the key to the bill was on page 1 of the amendments. .
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Senator Tim Mathern didn’t think there was a need for this bill. It's clear there will be a
special session and there are already a number of state entities monitoring what's going on
with the federal government. They are almost assured of having an interim legislative
committee to monitor all of these issues and that will all happen without this bill. He felt that
process is already addressing the concerns raised here.

Rep. Kasper responded that if the Supreme Court acts between now and the special
session, which is a possibility, this bill couid be extremely important. If the Supreme Court
does not act before the special session but there are new rules and regulations that the
HHS promulgates that could be undesirable to our citizens and providers then this bill is
also important.

Senator Dick Dever felt the purpose of 2309 to start with and as amended in the Senate
was that the legislature take a position considering it to be unconstitutional. It is scary to
him that Congress uses the commerce clause to justify any kind of legislation that it wants
to usurp the power of the states. That is an important reason to support the bill. Regarding
the special session, the agenda is likely to be limited.

Rep. Ruby felt that reading page 2 subsection 2 starting on line 24 separately is really
taking it out of context if you don't combine it with subsection 1. He didn’t feel that waiting
for an amendment would make it any clearer and would prefer to settie today.

Senator Gerald Uglem was still concerned over unintended consequences.

Rep. Kasper talked about the FL lawsuit and said the Attorney General sued under the US
Constitution. The judge ruled that the whole act was unconstitutional because the
commerce clause did not apply and the Congress had gone beyond its authority under the
commerce clause. This ruling is important but all the more reason to try to put into statute
now the protections for our citizens and providers.

Senator Tim Mathern added that our Attorney General is already involved in this issue.
He moved forward and had what he felt to be the legitimate interests of the state in mind
where he could take some action. He did that before this bill became a matter before the
committee.

Sen. Mathern didn't feel this bill is one that weighs ND in or out of the federal lawsuit
because our state is already involved.

Rep. Kasper agreed with all of what Sen. Mathern said. He didn’t intend to imply anything
to the contrary. The Attorney General had the right and the power and the status to join the
Florida tawsuit as he did without legislative action. He did it on his own. This is a totally
different issue — an issue of putting in statute the rights of our citizens for their ability to
seek medical care and the rights of our providers to provide it.

The meeting was adjourned.
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Explanation or reason for introduction of bill/resolution:

Minutes: Attachment

Senator Gerald Uglem called the conference committee on SB 23089 to order.
All members were present.

Rep. Kasper had an amendment for the committee to consider - .03014. Attachment #1
Changes were made to clean up language to try to alleviate concerns and unintended
consequences of concerned constituents.

He pointed out that the amendment was being rewritten to put the items in 1 into three

separate statements and to correct a spelling error in h. on page 2 (regulated should be
regulate). '

Senator Gerald Uglem asked if there was a definition of “interfere”.

Rep. Kasper replied gave an example. He explained that the intent would be that no one
can interfere with a provider to practice their practice unless the board said says you have
to operate under certain ways.

Senator Gerald Uglem said this is under the insurance chapters of the law. Does this
medical treatment fit and do they have power to enforce something like this.

Rep. Kasper said he couldn't answer.

Senator Tim Mathern asked if the penalty provision of this chapter should apply or if
another application of a penalty should.

Rep. Kasper answered that whatever penalty would apply to this section of the law would
apply. '

Rep. Gruchalla said that if you are talking about a person you are also talking about a
hospital or an entity. If you talk about that you are talking about a bigger penalty for an
infraction than an individual. A clarification is probably needed.
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There was continued discussion on penalties and the use of the word person.

Senator Dick Dever wanted to know who decided to delete the language within the
medical provider's scope of practice.

Rep. Kasper recalled there were some people who were concerned about things that may
or may not be in the scope of practice and also concern about providers practicing those
things without being in their scope of practice.

Senator Gerald Uglem said it was his impression that someone might be trained in

something so it would be in their scope of practice but it is not an approved practice in our
state.

Rep. Ruby thought with the new language under h. the medical board regulates and if
someone is practicing medicine outside of their scope or without being properly licensed
they regulate that. They are covered under that provision.

Senator Tim Mathern asked if the intent of removing the “resident” wording is to try to
make this apply to oilworkers or people coming into the state. He wondered what the
rationale was to take out resident.

Rep. Kasper said it was apparent to him that the word “resident” was causing heartburn
particularly in the provider area. There was concern that having that word in there implies
something they don't wish to imply. In subsection a they are dealing with the resident/the
person so now they are calling it the individual. Under b and ¢ they are dealing with the
providers of service and they want to focus in on their freedom to practice medicine as they
desire. This may or may not be practicing with residents.

Discussion continued on the removal of “resident”.

The meeting was adjourned and will be rescheduled to address the corrected draft of the
amendment.
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Explanation or reason for introduction of hill/resolution:

Minutes: Attachment

Senator Gerald Uglem reconvened the conference committee meeting on SB 2308.
All members were present. (Senator Tim Mathern arrived late.)

Rep. Kasper explained amendment .03016. Attachment #2 He explained that it attempted
to simplify and get rid of the problem language, move it into a section so there is very little

penalty, and still preserve the key to the amendment which he believed to be 1 and 2 on
page 1.

Senator Dick Dever explained his amendment to the .03000 version of the bill —
Attachment #3.

Rep. Kasper noted that in the House version of 2309 there were two changes that he
suggested they consider adding back in along with Sen. Dever's amendment. Line 9, the
word “likely” before the word “are” and on line 10, the word “may” before “violate”.

Senator Dick Dever said his feeling is that it is not authorized by the US constitution and it

does violate its true meaning. But he said he would concede to the wishes of the
committee.

Rep. Kasper said he would agree but sometimes making those bold statements at a time
like this might not be the right thing to say for the survival of the bill.

Rep. Ruby said they do need to acknowledge there are some court cases going that will
decide it. At least the softer language would leave room for some kind of result at higher
court levels,

Discussion — there is no penalty in this section. Is a penalty needed? If it is only to help in
a lawsuit and not direct behavior why would they need Section 17
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Rep. Kasper - HB 1165 has passed and has been signed by the Governor. That bill says
that the people in ND cannot be required to purchase health insurance under the individual
mandate. It is set in statute that ND citizens do not have to abide by the Heaith
Affordability Act. This bill, 2309, and the amendments, whether it the .03016 or Sen.
Dever's amendments, goes a step further and talks about the individual's choice of medical
providers in ND and insurance providers in ND. That part is not in 1165.

Senator Dick Dever moved that the House recede from its amendments and adopt the
Dever amendments with the suggested additions by the House.

Seconded by Rep. Kasper.

Roll call vote 4-2-0 — Motion carried.
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SB 2309 Prepared by Senator Dever
An amendment to the 03000 version of SB 2309.

Motion that the House recede from its amendments and amend as follows:
On line 14, after “state.” Insert:

3. No provision of the Patient Protection and Affordable Care Act and the
Health Care and Education Reconciliation Act of 2010 may interfere with an
individual's choice of medical provider or their choice of an insurance
provider except as provided by North Dakota State law.
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11.0742.03017 Adopted by the Conference Committee
Title.06000

April 18, 2011

PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2309 4,15/“

That the House recede from its amendments as printed on pages 1289 and 1290 of the Senate
Journal and pages 1450 and 1451 of the House Journal and that Engrossed Senate Bill
No. 2309 be amended as follows:

Page 1, line 9, after the underscored closing bracket insert "likely"
Page 1, line 10, after the first "and" insert "may"
- Page 1, after line 14, insert:

"3. No provision of the Patient Protection and Affordable Care Act or the
Health Care and Education Reconciliation Act of 2010 may interfere with
an individual's choice of a medical or insurance provider except as
otherwise provided by the laws of this state.”

Renumber accordingly

Page No. 1 11.0742.03017
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Com Conference Committee Report Module ID: s_cfcomrep_71_001
April 19, 2011 7:41am

Insert LC: 11.0742.03017

REPORT OF CONFERENCE COMMITTEE
SB 2309, as engrossed: Your conference committee (Sens. Uglem, Dever, Mathern and
Reps. Kasper, Ruby, Gruchalla) recommends that the HOUSE RECEDE from the
House amendments as printed on SJ pages 1289-1290, adopt amendments as
follows, and ptace SB 2309 on the Seventh order:

That the House recede from its amendments as printed on pages 1289 and 1290 of the
Senate Journal and pages 1450 and 1451 of the House Journal and that Engrossed Senate
Bill No. 2309 be amended as follows:
Page 1, line 9, after the underscored ciosing bracket insert "likely”
Page 1, line 10, after the first "and" insert "may"
Page 1, after line 14, insert:

"3. No provision of the Patient Protection and Affordable Care Act or the

Health Care and Education Reconciliation Act of 2010 may interfere with

an individual's choice of a medical or insurance provider except as
otherwise provided by the laws of this state.”

Renumber accordingly

Engrossed SB 2309 was placed on the Seventh order of business on the calendar.

(1) DESK (2) COMMITTEE Page 1 s_cfcomrep_71_001
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Testimony on SB 2309 WW% % /

Senate Human Services
9:45 a.m. Feb. 2, 2011

As of today, there are 11 states with health care nullification legislation pending. They
are Oregon, Idah'o, Montana, Texas, Maine, Oklahoma, New Hampshire, Nebraska,
South Dakota, Wyoming and North Dakota. The idea arises from Thomas Jefferson and

.James Madison. Let me paraphrase their wording in the Kentucky and Virginia

Resolutions that led to the: overturning of the Alien and Sedition Acts.

The individual states composing the United States of America constituted the
federal government for specific purposes and delegated to that government certain
definite powers, each State reserving to itself, the residuary mass of right to its own self-

government. Whenever the federal government assumes undelegated powers, its acts
are unauthoritative, void, and of no force.

When each State acceded as a State, an integral part, its co-States forming, as to itself,
the other party of the United States of America, it agreed to this limited power of the
federal government as enumerated in the Constitution and its Amendments. The
government created by this compact was not made the exclusive or final judge of the
extent of the powers delegated to itself; since that would have made its discretion, and
not the Constitution, the measure of its powers; but that as in all other cases of compact
among powers having no common judge, each party has an equal right to judge
infractions for itself, as well as the mode and measure of redress. The Tenth
Amendment to the Constitution declares that “The powers not delegated to the United

States by the Constitution, not prohibited by it to the States, are reserved to the States
respectively, or to the people."

Now therefore, be it resolved the act of Congress is altogether void, and of no force;

and the power is reserved, and, of right, appertains solely and exclusively to the state
within its own territory.



We have all read about the court case in Florida this week where the federal judge ruled
the bill to be unconstitutional. | have attached a news article labeled Attachment 2 that
uses several of the judge's quotes. Here's what else he had to say:

" “It would be a radical departure from existing case law to hold that Congress can
regulate inactivity under the Commerce Clause. If it has the power to compel an
otherwise passive individual into a commercial transaction with a third party merely by
asserting — as was done in the Act — that compelling the actual transaction is itself
“commercial and economic in nature, and substantially affects interstate commerce”
[see Act § 1501(a)(1)], it is not hyperbolizing to suggest that Congress could do almost
anything it wanted. It is difficult to imagine that a nation which began, at least in part, as
the result of opposition to a British mandate giving the East india Company a monopoly
and imposing a nominal tax on all tea sold in America would have set out to create a
government with the power to force people to buy tea in the first piace. If Congress can
penalize a passive individual for failing to engage in commerce, the enumeration of
powers in the Constitution wouid have been in vain for it would be “difficult to perceive
any limitation on federal power’[l.opez, supra, 514 U.S. at 564], and we would have a

Constitution in name only. Surely this is not what the Founding Fathers could have
intended.

Phil Roe, MD, 1% Dist. Tennessee recently provided five reasons for repealing the
health care law:

1) it costs too much;
2) it includes $500 billion doflars in tax increases;
3) itincludes Medicare cuts that are harmful to seniors;

4) it puts in jeopardy individuals’ ability to choose their own health care plan; and
9) it uses taxpayer dollars to fund abortions.

In order to solve the medical liability crisis and lower costs, Republicans have offered a
comprehensive medical liability reform proposal that offers:

1) cap on non-economic damages ($250,000);



2) proportional responsibility;
3) limits on attorney contingency fees;
4) fimits on punitive damages; and

'5) protection for states with existing functional medical liability laws.

According to the Congressional Budget Office, these reforms would reduce the federal
budget deficit by $54 billion over 10 years.

Let me leave you with the words of Thomas Jefferson: "The will of the people is the only
legitimate foundation of any government, and to protect its free expression should be
our first object." Let North Dakota join with so many other states to stand together
against federal mandates. | urge you to recommend this bill for passage.



Attachment 1

Talking Points from Thomas Woods, 10" Amendment Center

A reading of the Constitution through the original understanding of the Founders and
Ratifiers makes it quite clear

1. Like any legal document, the words of the Constitution mean today the same as they
meant the moment it was ratified.

2. The power to regulate commerce among the several states was delegated to the
Congress in Article |, Section 8, Clause 3 of the Constitution. As understoed at the time
of the founding, the regulation of commerce was meant to empower Congress to
regulate the buying and selling of products made by others (and sometimes land),
associated finance and financial instruments, and navigation and other carriage, across
state jurisdictional lines. This power to regulate “commerce” does not include
agriculture, manufacturing, mining, malum in se crime, or land use. Nor does it inciude
activities that merely “substantially affect” commerce.

3. Article 1, Section 8, Clause 1 of the Constitution, the “general welfare clause,” is not a
blank check that empowers the federal government to do anything it deems good. It is
instead a general introduction explaining the exercise of the enumerated powers of
Congress that are set forth in Article |, Section 8 of the Constitution of the United States.
When James Madison was asked if this clause were a grant of power, he replied with “If
not only the means but the objects are unlimited, the parchment [the Constitution]
should be thrown into the fire at once.” Thus, this clause is a limitation on the power of
the federal government to act in the welfare of all when passing laws in pursuance of
the powers delegated to the United States.

4. Article |, Section 8, Clause 18 of the Constitution, the “necessary and proper clause,”
is not a blank check that empowers the federal government to do anything it deems is
necessary or proper. It is instead a limitation of power under the common-taw doctrine
of “principals and incidents,” which allows the Congress to exercise incidental powers.
Two main conditions are required for something to be incidental, and thus, “necessary
and proper.” The law or power exercised must be 1) directly applicable to the main,
enumerated power (some would say that without it, the enumerated power would be

impossible to exercise in current, common understanding), and 2) lesser than the main
power.

5. The Commerce Clause, the General Welfare Clause and the Necessary and Proper
Clause have not been amended.

What Is It?

State nullification is the idea that the states can and must refuse to enforce
unconstitutional federal laws.
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Says Who?

Says Thomas Jefferson, among other distinguished Americans. His draft of the
Kentucky Resolutions of 1798 first introduced the word “nullification” into American
political life, and follow-up resolutions in 1799 employed Jefferson’s formulation that
“nullification...is the rightful remedy” when the federal government reaches beyond its
constitutional powers. In the Virginia Resolutions of 1798, James Madison said the

states were “duty bound to resist” when the federal government violated the
Constitution.

But Jefferson didn't invent the idea. Federalist supporters of the Constitution at the
Virginia ratifying convention of 1788 assured Virginians that they would be “exonerated”
should the federal government attempt to impose “"any supplementary condition™ upon
them — in other words, if it tried to exercise a power over and above the ones the states
had delegated to it. Patrick Henry and later Jefferson himself elaborated on these
safeguards that Virginians had been assured of at their ratifying convention.

What's the Argument for 1t?
Here's an extremely basic summary:

1) The states preceded the Union. The Declaration of independence speaks of “free
and independent states” that “have full power to levy war, conclude peace, contract
alliances, establish commerce, and to do all other acts and things which independent
states may of right do.” The British acknowledged the independence not of a single
blob, but of 13 states, which they proceeded to list one by one. Article Il of the Articles
of Confederation says the states “retain their sovereignty, freedom, and independence”;
they must have enjoyed that sovereignty in the past in order for them to “retain” it in
1781 when the Articles were officially adopted. The ratification of the Constitution was

accomplished not by a single, national vote, but by the individual ratifications of the
various states, each assembled in convention.

2) In the American system no government is sovereign. The peoples of the states are
the sovereigns. It is they who apportion powers between themselves, their state
governments, and the federal government. In doing so they are not impairing their
sovereignty in any way. To the contrary, they are exercising it. -

3) Since the peoples of the states are the sovereigns, then when the federal
government exercises a power of dubious constitutionality on a matter of great
importance, it is they themselves who are the proper disputants, as they review whether
their agent was intended to hold such a power. No other arrangement makes sense.
No one asks his agent whether the agent has or should have such-and-such power. In
other words, the very nature of sovereignty, and of the American system itself, is such
that the sovereigns must retain the power to restrain the agent they themselves

created. James Madison explains this clearly in the famous Virginia Report of 1800.
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Why Do We Need It?

As Jefferson warned, if the federal government is allowed to hold a monopoly on
determining the extent of its own powers, we have no right to be surprised when it
keeps discovering new ones. If the federal government has the exclusive right to judge
the extent of its own powers, it will continue to grow — regardless of elections, the
separation of powers, and other much-touted limits on government power. In his Report
of 1800, Madison reminded Virginians and Americans at large that the judicial branch
was not infallible, and that some remedy must be found for those cases in which all
three branches of the federal government exceed their constitutional limits.

Isn’t This Ancient History?

Two dozen American states nullified the REAL 1D Act of 2005. More than a dozen
states have successfully defied the federal government over medical marijuana.
Nullification initiatives of all kinds, involving the recent health care legislation, cap and
trade, and the Second Amendment are popping up everywhere.

What's more, we've tried everything else. Nothing seems able to stop Leviathan's
relentless march. We need to have recourse to every mechanism of defense Thomas
Jefferson bequeathed to us, not just the ones that won't offend Katie Couric or MSNBC.
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Florida judge rules federal health care law
unconstitutional

BY JANET ZINK
Herald/Times Tallahassee Bureau

s TALLAHASSEE - U.S. District Judge Roger
Vinson ruled Monday afternoon that the

y federal health care legislation is
unconstitutional. -

Vinson made the decision after hearing
arguments in December in the case, which
; plts 26 states against the federal government

TR LS a0 R AL RERG SR R R B B Lo o e MLQL&

argue that the legislation passed by Congress
2R3 in March and pushed by President Barack

eople to buy health care or pay a fine, a
rovision known as the ‘individual mandate."
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Vinson agreed.

| must reluctantly conclude that Congress exceeded the bounds of its authority in passing
the Act with the individual mandate," Vinson wrote in his 78-page ruling. " Because the
individual mandate is unconstitutional and not severable, the entire Act must be declared
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The case likely will be appealed to the U.S. Supreme Court.

In his opinion, Vinson said that everyone recognlzes the nation's health care system needs

oy

; The prlncrpal d|3pute has been about how Congress chose to exercise that power here," he
g wrote.’ Congress must operate within the bounds established by the Constitution.”
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Former Florida Attorney General Bill McCollum filed the lawsuit in March, and current
AttorneyGeneral Pam Bondi |s carrylng it forward.
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“Today's ruling by Judge Vinson is an important wctory for every person who believes in the
! freedoms granted to us by our Constitution,” said Bondi in a statement. ~"This proves that the

fi federal government requmng Amerlcans to puchase health insurance is in fact

http://www.miamiherald.com/2011/01/3 1 /v-print/2043628/florida-judge-voids-part-of-healt... 2/1/2011
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“*|n addition, the bipartisan effort from Attorneys General across the country shows the
federal government that we will not back down from protecting the constitutional rights of our
citizens," she added.

Florida Gov. Rick Scott, an outspoken opponent of the health care law he and Republicans
call "Obamacare," applauded Vinson's ruling.

“The judge has confirmed what many of us knew from the start: ObamaCare is an
unprecedented and unconstitutional infringement on the liberty of the American people,” he

said in a prepared statement. *Patients should have more control over health care decisions
than a federai government that is spending money faster than it can be printed."
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U.S. Senate should hold an up-or-down vote on the bill
passed by the House this month to repeal the heaith care law.

“We cannot leave this decision in the hands of judges alone," Rubio said in a statement.
“The optimal outcome for Florida and the American people is to repeal the federal health
| care law and replace it with common sense reforms that will lower health care costs and get
i more 1‘ nsuEe T T T e S R Ry T S e e et st

b iRek L TR AL

Florida Democratic Party Executive Director Scott Arceneaux criticized the judge's decision,
saying he “‘wrongly" interprets the Constitution.

**As several other judges around the country have ruled in similar challenges to the needed
health care reforms passed by Congress last year, the Affordable Care Act falls well within
Congress's power to regulate economic activity under the Commerce Clause, the Necessary
and Proper Clause, and the General Weifare Clause," said Arceneaux. The National
Federation of Independent Business, which joined the states in filing suit, said they were
“extremely pleased” with Vinson's decision.

Said NFIB/Florida executive directo Bill Herrle in a statement: “"NFIB joined this case to
protect the rights of small-business owners to own, operate, and grow their businesses free
from unconstitutional government intervention. The individual mandate gives the federal
government entirely too much power."

Janet Zink can be reached at jzink@sptimes.com or (850) 224-7263.

© 2011 Miami Herald Media Company. All Rights Reserved.
http://iwww.miamiherald.com
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. Nullification: Answering the Objections

by Thomas E. Woods, Jr.

In January 2011 my book Nullification became notorious when it was linked to a bill that
declared Barack Obama's health care law unconstitutional and therefore void and of no
effect in the state of Idaho. (Other states have been introducing similar bills, but Idaho
grabbed the media’s attention.) Legislators had read it, the news media reported, and
while Governor Butch Otter turned down a state senator's offer of a copy, that was only
because he already had one. He had read i, too.

Naturally, the smear patrol went into overdrive. Why, this is crazy talk from a bunch of
“neo-Confederates” who hate Americal Anyone who has observed American political

fife for the past 20 years could have predicted the hysterical replies down to the last
syllable.

“Nullification” dates back to 1798, when James Madison and Thomas Jefferson drafted
the Virginia and Kentucky Resolutions, respectively. There we read that the states,
which created the federal government in the first place, by the very logic of what they
had done must possess some kind of defense mechanism should their creation break
free of the restraints they had imposed on it. Jefferson himself introduced the word
. “nuilification” into the American political lexicon, by which he meant the indispensable

power of a state to refuse to allow an unconstitutional federal law to be enforced within
its borders.

Today, political decentralization is gathering steam in all parts of the country, for all
sorts of reasons. | fail to see the usefulness of the term “neo-Confederate” — whatever
this Orweilian neologism is supposed to mean - in describing a movement that includes
California’s proposal to decriminalize marijuana, two dozen states’ refusal to abide by
the REAL ID Act, and a growing laundry list of resistance movements to federal
government intrusion. As states north and south, east and west, blue and red, large and
small discuss the prospects for political decentralization, the Enforcers of Approved
Opinion have leaped into action. Not to explain where we're wrong, of course —we
deviants are entitled at most to a few throwaway arguments that wouldn't satisfy a third
grader — but to smear and denounce anyone who strays from Allowable Opinion, which
lies along that glorious continuum from Joe Biden to Mitt Romney.

Anyone who actually reads the book will discover, among many other things, that the
Principles of '98 — as these decentralist ideas came to be known — were in fact resorted
to more often by northern states than by southern, and from 1798 through the second
half of the nineteenth century were used in support of free speech and free trade, and
against the fugitive-slave laws, unconstitutional searches and seizures, and the

prospect of military conscription, among other examples. And nullification was employed
not in support of slavery but against it.




When Nullification was released, here's what | predicted would happen: “If the book’s
arguments are addressed at all, they will be treated at a strictly second-grade level.
(Official Left and Right agree on more than they care to admit, an unswerving
commitment to nationalism being one of those things.) The rest of the so-called reply
will run like this: Nullification is a secret plot to restore the southern Confederacy, and
Woods himself is a sinister person with wicked intentions, before which all his fancy
moral and constitutional arguments are nothing but a devious smokescreen.” (I went on
to make my Interview With a Zombie video to suggest how a typical media interview on

the subject might run, and made my first video blog in response to the hysteria over
Idaho.)

Since that is indeed what has happened, 'm following up with this point-by-point reply to
the standard arguments | knew would be trotted out against the idea. (My replies to
these claims are discussed in much greater detail in the book.)

“Nullification violates the Constitution’s Supremacy Clause.”

This may be the most foolish, ill-informed argument against nullification of all. It is the
reply we often hear from law schoo! graduates and professors, who are taught only the
nationalist version of American history and constitutionalism. |t is yet another reason,
as a colleague of mine says, never to confuse legal training with an education.

Thus we read in a recent AP article, “The efforts are completely unconstitutional in the
eyes of most legal scholars because the U.S. Constitution deems federal laws ‘the

supreme law of the land.” (Note, by the way, the reporter’s use of the unnecessary
word “completely,” betraying his bias.)

What the Supremacy Clause actually says is: “This Constitution, and the Laws of the

United States which shall be made in pursuance thereof...shall be the supreme law of
the land.” ‘

In other words, the standard law-school response deletes the most significant words of
the whole clause. Thomas Jefferson was not unaware of, and did not deny, the
Supremacy Clause. His point was that only the Constitution and Jaws which shall be
made in pursuance thereof shall be the supreme law of the land. Citing the Supremacy
Clause merely begs the guestion. A nullifying state maintains that a given law is not “in

pursuance thereof” and therefore that the Supremacy Clause does not apply in the first
place.

Such critics are expecting us to believe that the states would have ratified a Constitution
with a Supremacy Clause that said, in effect, “This Constitution, and the Laws of the
United States which shall be made in pursuance thereof, plus any old laws we may
choose to pass, whether constitutional or not, shall be the supreme law of the land.”

“Nullification is unconstitutional; it nowhere appears in the Constitution.”



. This is an odd complaint, coming as it usually does from those who in any other
circumstance do not seem especially concerned to find express constitutional sanction
for particular government policies.

The mere fact that a state's reserved right to obstruct the enforcement of an
unconstitutional law is not expressly stated in the Constitution does not mean the right
does not exist. The Constitution is supposed to establish a federai government of
enumerated powers, with the remainder reserved to the states or the people.
Essentially nothing the states do is authorized in the federal Constitution, since

enumerating the states’ powers is not the purpose and is alien to the structure of that
document.

James Madison urged that the true meaning of the Constitution was to be found in the
state ratifying conventions, for it was there that the people, assembled in convention,
were instructed with regard to what the new document meant. Jefferson spoke likewise:

should you wish to know the meaning of the Constitution, consulit the words of its
friends.

Federalist supporters of the Constitution at the Virginia ratifying convention of 1788
assured Virginians that they would be “exonerated” should the federal government
attempt to impose “any supplementary condition” upon them — in other words, if it tried
to exercise a power over and above the ones the states had delegated to it. Virginians
. were glven this interpretation of the Constitution by members of the five-man

commission that was to draft Virginia's ratification instrument. Patrick Henry, John
Taylor, and later Jefferson himself elaborated on these safeguards that Virginians had
been assured of at their ratifying convention.

Nuliification derives from the (surely correct) “compact theory” of the Union, to which no
full-fiedged alternative appears to have been offered untii as late as the 1830s. That
compact theory, in turn, derives from and implies the following:

1) The states preceded the Union. The Declaration of Independence speaks of “free
and independent states” that "have full power to levy war, conclude peace, contract
alliances, establish commerce, and to do all other acts and things which independent
states may of right do.” The British acknowledged the independence not of a single
blob, but of 13 states, which they proceeded to list one by one. Article Il of the Articles
of Confederation says the states “retain their sovereignty, freedom, and independence”;
they must have enjoyed that sovereignty in the past in order for them to "retain” it in
1781 when the Articles were officially adopted. The ratification of the Constitution was
accomplished not by a single, national vote, but by the individual ratifications of the
various states, each assembled in convention.

2) In the American system no government is sovereign, not the federal government and
not the states. The peoples of the states are the sovereigns. |t is they who apportion
powers between themselves, their state governments, and the federal government. In




. doing so they are not impairing their sovereignty in any way. To the contrary, they are
exercising it.

3) Since the peoples of the states are the sovereigns, then when the federal
government exercises a power of dubious constitutionality on a matter of great
importance, it is they themselves who are the proper disputants, as they review whether
their agent was intended to hold such a power. No other arrangement makes sense.
No one asks his agent whether the agent has or should have such-and-such power. In
other words, the very nature of sovereignty, and of the American system itself, is such
that the sovereigns must retain the power to restrain the agent they themselves
created. James Madison explains this clearly in the famous Virginia Report of 1800:

The resolution [of 1798} of the General Assembly [of Virginia] relates to those great and
extraordinary cases, in which all the forms of the Constitution may prove ineffectual
against infractions dangerous to the essential right of the parties to it. The resolution
supposes that dangerous powers not delegated, may not only be usurped and executed
by the other departments, but that the Judicial Department also may exercise or
sanction dangerous powers beyond the grant of the Constitution; and consequently that
the ultimate right of the parties to the Constitution, to judge whether the compact has
been dangerously violated, must extend to violations by one delegated authority, as well
as by another, by the judiciary, as well as by the executive, or the legislature.

“The Supreme Court declared itself infallible in 1958.”

The obscure obiter dicta of Cooper v. Aaron (1958) is sometimes raised against
nullification. Here the Supreme Court expressly declared its statements to have exactly
the same status as the text of the Constitution itself. But no matter what absurd claims
the Court makes for itself, Madison’s point above holds — the very structure of the
system, and the very nature of the federal Union, logically require that the principals to
the compact possess a power to examine the constitutionality of federal laws. Given
that the whole argument involves who must decide such questions in the last resort,
citing the Supreme Court against it begs the whole question — indeed, it should make us
wonder if those who answer this way even understand the question.

“Nullification was the legal doctrine by which the Southern states defended
slavery.”

This statement is as wrong as wrong can be. Nullification was never used on behalf of

slavery. Why would it have been? What anti-slavery laws were there that the South
would have needed to nullify?

To the contrary, nullification was used against slavery, as when northern states did
everything in their power to obstruct the enforcement of the fugitive-slave laws, with the
Supreme Court of Wisconsin going so far as to declare the Fugitive Slave Act of 1850
. unconstitutional and void. In Ableman v. Booth {1859), the U.S. Supreme Court scolded
it for doing so. In other words, modern anti-nullification jurisprudence has its reots in the



. Supreme Court's declarations in support of the Fugitive Slave Act. Wha's defending
slavery here?

“Andrew Jackson denounced nullification.”

True, though Jackson was presumably not infallible. (Had nullification really been all
about stavery, then Jackson, a slaveholder himself, should have supported it.) His
proclamation concerning nullification was in fact written by his secretary of state,
Edward Livingston, and that proclamation was, in turn, dismantled mercilessly —
mercilessly — by Littleton Waller Tazewell.

“You must be a ‘neo-Confederate.’”

| confess | have never understood what this Orwellian agitprop term is supposed to
mean, but it is surely out of place here. Jefferson Davis, president of the Confederacy,
denounced nullification in his farewell address to the U.S. Senate. South Carolina, in
the document proclaiming its secession from the Union in December 1860, cited the

North’s nullification of the fugitive-slave laws as one of the grievances justifying its
decision.

Don’t expect critics of nullification to know any of this, and you won't be disappointed.

. One of the points of my book Nuliification, in fact, is to demonstrate that the Principles of
'98 were not some obscure southern doctrine, but at one time or another were

embraced by all sections of the country. In 1820, the Ohio legislature even passed a
resolution proclaiming that the Principies of ‘98 had been accepted by a majority of the

American people. | do not believe there were any slaves in Ohio in 1820, or that Ohio
was ever part of the Confederacy.

“James Madison spoke against the idea of nullification.”

More sophisticated opponents think they have a trump card in James Madison’s
statements in 1830 to the effect that he never intended, in the Virginia Resolutions or at
any other time, to suggest that a state could resist the enforcement of an
unconstitutional law. Anyone who holds that he did indeed call for such a thing has

merely misunderstood him. He was saying only that the states had the right to get
together to protest unconstitutional laws.

This claim falls flat. In 1830 Madison did indeed say such a thing, and pretended he had
never meant what everyone at the time had taken him to mean. Madison’s claim was
greeted with skepticism. People rightly demanded to know: if that was all you meant,
why even bother drafting such an inane and feckless resolution in the first place? Why
go to the trouble of passing solemn resolutions urging that the states had a right that
absolutely no one denied? And for heaven's sake, when numerous states disputed
your position, why in the Report of 1800 did you not only not clarify yourself, but you
actually persisted in the very view you now deny and which everyone attributed to you




at the time? Madison biographer Kevin Gutzman (see James Madison and the Making
of America, St. Martin's, forthcoming 2011) dismantled this toothless interpretation of
Madison’s Virginia Resolutions in “A Troublesome Legacy: James Madison and ‘The
Principles of '98," Journal of the Early Republic 15 (19835): 569-89. Judge Abe! Upshur
likewise made quick work of this view in An Exposition of the Virginia Resolutions of
1798, excerpted in my book.

The elder Madison, in his zeal to separate nullification from Jefferson’s legacy, tried
denying that Jefferson had included the dreaded word in his draft of the Kentucky
Resolutions. Madison had seen the draft himself, so he either knew this statement was
false or was suffering from the effects of advanced age. When a copy of the original

Kentucky Resolutions in Jefferson’s own handwriting turned up, complete with the word
“nullification,” Madison was forced to retreat.

In summary, then, (1) the other state legislatures understood Madison in 1798 as saying
precisely what Madison later tried to deny he had said; (2) Madison did not correct this
alleged misunderstanding when he had the chance to in the Report of 1800 or at any
other time during those years; and (3) the text of the Virginia Resolutions clearly
indicates that each state was "duty bound” to maintain its constitutional liberties within
its “respective” territory, and hence Madison did indeed contemplate action by a single

state (rather than by all the states jointly), as supporters and opponents alike took him
to be saying at the time.

“Nullification has a ‘shameful history.’

So we are instructed by the scholars who populate the Democratic Party of [daho. Was
it “shameful” for Jefferson and Madison to have employed the threat of nuliification
against the Alien and Sedition Acts of 17987 Was it “shameful” of the northern states to
have employed the Principles of '98 against the unconstitutional searches and seizures
by which the federal embargo of 1807-1809 was enforced? Was it “shameful” for Daniel
Webster, as well as the legislature of Connecticut, to have urged the states to protect
their citizens from overreaching federal authority should Washington attempt military
conscription during the War of 18127 Was it “shameful” for the northern states to do
everything in their power to obstruct the enforcement of the fugitive-slave laws (whose
odious provisions they did not believe were automatically justified merely on account of
the fugitive-slave clause)? Was it “shameful” when the Supreme Court of Wisconsin
declared the Fugitive Slave Act of 1850 unconstitutional and void, citing the Kentucky
Resolutions of 1798 and 1799 in the process?

May | take a wild guess that no Democrat in the Idaho legislature knows any of this
history?

The “shameful history” remark is surely a reference to southern resistance to the civil
rights movement, in which the language of nullification was indeed employed. The
implication is that Jeffersonian decentralism is forever discredited because states have
behaved in ways most Americans find grotesque. They are states, after all, so we



should not be shocked when their behavior offends us. But this is apples and oranges.
This outcome was possible only at a time when blacks had difficulty exercising voting
rights, a situation that no longer obtains. Things have changed since Birmingham 1963
in other ways as well. The demographic trends of the past three decades make that
clear enough, as blacks have moved in substantial numbers fo the South, the only
section of the country where a majority of blacks polled say they are treated fairly. Itis
an injustice to the people of the South, as well as an exercise in emotional
hypochondria, to believe the states are on the verge of restoring segregation if only
given the chance. 1 mean, really.

By exactly the same reasoning, incidentally, any crime by any national government
anywhere would immediately justify a world government. Anyone living under that world
government who then favored decentralization would be solemnly lectured about all the
awful things that had happened under decentralism in the past.

Supporters of nullification do not hold that the federal government is bad but the state
governments are infailible. The state governments are rotten, too (which is why we may
as well put them to some good use by employing them on behalf of resistance to the
federal government). We are asking under what conditions liberty is more likely to
flourish: with a multiplicity of competing jurisdictions, or one giant jurisdiction? There is
a strong argument to be made that it was precisely the decentralization of power in
Europe that made possible the development of liberty there.

This objection — why, an institutional structure was once put to objectionable purposes,
so it may never be appealed to again — never seems to be directed against centralized
government itself, particularly the megastates of the nationalistic twentieth century. |
rather doubt nullification critics would turn this argument against themselves - by
saying, for instance, “Centralized governments gave us hundreds of miliions of deaths,
thanks to total war, genocide, and totalitarian revolutions. In the U.S. we can point to
the incarceration of hundreds of thousands of Japanese and a horrendously murderous
military-industrial-congressional complex, among other enormities. Our federal
government is so remote from the people that it has managed to rack up debts
(including unfunded liabilities) well in excess of $100 trillion. In light of this record, what

inteliectual and moral pygmy would urge nationalism or the centralized modern state as
the solution to our problems?”

“Nullification would be chaotic.”

It is far more likely that states will be too timid to employ nuliification. But the more
significant point is this: if the various states should have different policies, so what?
That is precisely what the United States was supposed to look like. As usuai, alleged
supporters of "diversity” are the ones who most insist on national uniformity. it says
quite a bit about what people are learning in school that they are terrified at the prospect
that their country might actually be organized the way Americans were originally
assured it would be. Local self-government was what the American Revolution was



fought over, yet we're told this very principle, and the defense mechanisms necessary
to preserve it, are unthinkable. ~

Part of the reason the idea of nullification elicits such a visceral response from
establishment opinion is that most people have unthinkingly absorbed the logic of the
modern state, whereby a single, irresistible authority issuing infallible commands is the
only way society can be organized. Most people do not subject their unstated
assumptions to close scrutiny, particularly since the more deeply embedded the
assumption, the less people are aware it exists. And it is this modern assumption,
dating back to Thomas Hobbes, that — whether people realize it or not — lies at the root
of nearly everyone's political thought. Not only is this assumption false, but (as |
discuss in the book) the modern state to which it gave rise has been the most
irresponsible and even lethal institution in history, racking up debts and carrying out
atrocities that the decentralized polities that preceded them could scarcely have

imagined. Why it should be given the moral benefit of the doubt, to the point that all
skeptics are to be viciously denounced, is unclear.

“The compact theory may apply to the first 13 states, but since all the other states
were created by the federal government, we cannot describe these later states as
building blocks of the Union in the same sense.”

The idaho attorney general's office tried making this argument against the Idaho health-
care nuliification bill. Superficially plausible, the argument amounts to a gross
misunderstanding of the American system. Were the ldaho attorney general correct,
American states would not be states at all but provinces.

The argument of the Idaho attorney general’s office, in fact, amounts to precisely the
Old World view of the nature of the state and the people that Americans fled Europe to
escape. The American position has always been that an American state is created by
the people, not the federal government. Jefferson himself amplified this point in the
controversy over the admission of Missouri. The people of Missouri had drafted a
constitution and were applying for admission to the Union. Were they not admitted,
Jefferson told them, they would be an independent state. In other words, their statehood

derived from their sovereign people and its drafting of a constitution, not the approval of
the federal government.

“The Civil War settled this.”

The Civil War was not fought over nullification, and as I've said above, at the time of the
war it was the northern states that had much more recently been engaged in
nullification. The legitimacy of nullification involves a philosophical argument, and
philosophical arguments are not - at ieast to reasonable people — decided one way or
the other by violence. No one would say, when confronted with the plight of the Plains
Indians, “Didn’t the U.S. Army settle that?” if the arguments for nullification make
sense, and they do, that is what matters. Reality is what it is. The compact theory, from




which nullification is derived, does describe U.S. history. There is no way to evade that
brute fact.

My primary intention in writing Nullification was to rescuscitate portions of American
history which, having proven inconvenient to the regime in Washington, had slipped
down the Orwellian memory hole. | wanted Americans to realize that illustrious figures
from their country’s past posed questions about the most desirable form of political
organization — questions that today one is written out of polite society for asking. |
wanted to make a case, backed by overwhelming historical evidence, that the inhumane
system whereby a single city hands down infallible dictates to 309 million people is not a
fated existence. Jefferson and others proposed an alternative, one we might wish to
revisit in light of how obviously dysfunctional the present system has become. Before
this information can be put to much immediate use there is a good deal of educational

groundwork to be [aid. |intended the bock to be a first step along the road back to
sanity.

Old-style, “small-is-beautiful” progressives would have sympathized with this view, as
New Left historian William Appleman Williams did. The commissars of approved
opinion who pass as “progressives” today cannot even take the trouble to understand it.

Afterword: The problem with Jefferson’s position is not that it was too “extreme,” but that

if anything it was too timid. Should you want something more challenging still, read
Lysander Spooner.
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Support Senate Bill 2309 Chris Stevens | Cell: 208-220-6401
402 6 Ave NE, Jamestown, ND 58401
Qlast clection demonstrated that the American people do not want nationalized health care. One of the first

things the new Congress did was repeal it. ND elected a new congressman who fulfilled a campaign promise by
voting for repeal.

On Monday another federal district court judge agreed with 26 state-government plaintiffs, including ND, and
ruled that the new national health care law is unconstitutional, and that the entire law must be voided.

The lawsuits and the ﬁght-‘to repeal this in Congress will likely last for years. Many have concluded that the best
strategy is nullification on a state-by-state basis. With so much of our freedom and prosperity at stake it is
highly advisable to pursue all three strategies.

Nullification refers to the process by which a state passes a law declaring certain federal laws to be null and
void within that staté based on the absence of constitutional authority for the federal government to pass such
laws. Historian Thomas Woods has written an excellent history of state nullification of federal laws in his book,
"Nullification: How to Resist Federal Tyranny in the 21¢ Century.”

In recent years dozens of states, including ND, have introduced various nullification-type bills to stop Real ID,
to affirm the Tenth Amendment, to reject federal firearms laws for guns manufactured, sold, and used inirastate
(known as Firearms Freedom Acts), and to reject the federal mandate to buy healthcare insurance. With a couple
dozen states taking a stand against various aspects of the Real ID Act, this federal program has been effectively

dped.
least twelve states, including ND, have introduced bills this year similar to Senate Bill 2309, to nullify the -
entire new health care law. "

These twelve bills would nullify the “Patient Protection and Affordable Care Act” and “Health Care and
Education Reconciliation Act of 2010” because they were not authorized by the Constitution of the United
States. Nearly all of these state bills have a provision for criminal penalties for federal and state agents who
would try to enforce the federal mandate within that state.

Idaho estimates that nullification will save state taxpayers initially more than $228,000,000!

It's appalling that some would waste our time and taxpayer dollars implementing this unconstitutional federal
mandate (HB 1125, 1126, 1127), another bureaucracy like those that have never worked and cannot succeed and
will only further destroy our freedom and prosperity.

While it appears that we are on the way to having nullification bills introduced in 20 or more states within the
next year, it is necessary to get as many as possible of the already-introduced bills passed. It's hard to predict the
course of events in this situation, but it would be a healthy first step toward restoration of federalism, where
states are asserting their Tenth Amendment powers as parties to the compact that created the federal government
in the first place.

he states should rein in our out-of-control federal government by enforcing the Constitution through
Hification of unconstitutional federal mandates!
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North Dakota Legislative Assembly
62nd Session, 2011

A BILL

TO AMEND ARTICLE XI, SECTION 16 OF THE NORTH DAKOTA CONSTITUTION BY
CLARIFYING EXEMPTIONS FROM SERVICE IN THE RESERVE AND ACTIVE MILITIA.

Be it enacted by the 62™ Legislative Assembly of the State of North Dakota:
Article X1, Section 16 of the North Dakota Constitution is amended as follows:

Section 16. The reserve militia of this state consists of all able-bodied individuals eighteen
years of age and older residing in the state, unless exempted by the laws of the United States or of
this state that are fully compliant with the United States Constitution, as determined by the
legislative assembly and governor of the state of North Dakota. The active militia is the national
guard of this state and consists of individuals who volunteer and are accepted unless exempted by
the laws of the United States or of this state that are fully compliant with the United States
Constitution, as determined by the legislative assembly and governor of the state of North
Dakota. An individual whose religious tenets or conscience scruples forbid that individual to bear

arms may not be compelled to do so in times of peace, but that individual shall pay an equivalent
for personal service.

..AND TO AMEND ARTICLE XI, SECTION 17 OF THE NORTH DAKOTA
CONSTITUTION BY CLARIFYING THE REQUIREMENT THAT THE MILITIA SHALL BE
ORGANIZED, UNIFORMED, ARMED AND DISCIPLINED IN SUCH A MANNER AS
SHALL BE PROVIDED BY NORTH DAKOTA LAW, NOT INCOMPATIBLE WITH THE
UNITED STATES CONSTITUTION OR SUCH LLAWS OF THE UNITED STATES THAT
ARE FULLY COMPLIANT WITH THE UNITED STATES CONSTITUTION, AS
DETERMINED BY THE LEGISLATURE AND GOVERNOR OF THE STATE OF NORTH
DAKOTA.

Be it enacted by the 62™ Legislative Assembly of the State of North Dakota:
Article X1, Section 17 of the North Dakota Constitution is amended as follows:

Section 17. The militia shall be enrolled, organized, uniformed, armed and disciplined in

such a manner as shall be provided by North Dakota law, net-ineempatible and compatible with
the United States Constitution or such laws of the United States that are fully compliant with the

United States Constitution, as determined by the legislative assembly and governor of the state of
North Dakota.



(Sun i seFmaul) ngIsay Linseely .=

K susiamelg BT Arpqrausdiny - 23pRe7 [YRAMIPRY
QU] BUL{URY HIBGUMOIG s S0IRUSS 3 Lo awemIEmNe) rAmINAS — warm riosds W hoEny pepedry T g sy a0 0 In 53 (pum g uasedry @ .
weangndey SSRCH FDes ‘ApEg tlasy yewssa ibuay & Supzng opey um BIopFIaL s D Ve = )
s UESHGACay SANAUIGT Shwarc sy juof LG parederd ¢ ATTAPE oD mTISTeD Linwg smang [T, ¥ iz.!lq-qn“._ﬂ.ﬂ 3 swajamdx ] HRG Q 5
*d "L¥ UNhEIDUCINE UOHEITPY § ] TiEIR aumayg davory ) paburyauy FAmOGUL MaN e ey =
Brvasag k= sopmmqINedsay TrERa sy

.. mwwsrasmbey Buiieday g soumnrinbay P———
 ampEE Resmaubay , | AmTETEA N shaproyny papredsg
! rovenemubey 6 N dned aieaig (0F Pn uanEIs g
: sdiqsuoneyay maN ; - ayeanzg JUINNLIBAGE PIPUR

& mun eanpresy @ JaRrpy AIMMIRIN]
4, evajionsuopy w aaxe] Mpraqy U] jesuraApsAM|
i ey ) namossmveny (B) ¢

TTAWWII A MIN

o e 5 Ny e T e

Py

————— 2 wojsAg o120 YESH MON n_.
g




LY\ sSuaneg

f Eim 3t L
i s ey
T ¥MIW

q NN IR
§ s wnadordura
a¥eupmyg 461

I6GAYY eI

e s |
< AWpray] Axred

.- ot -
ETNETALTIN

s3ekorducg afary

- wwe

" sdiysuopereyg

[

rsuopeinbay ¢m .M & i Lnug srapg 0 :

Ep—

mapN

T TR e

51

ajeaurd

I jRaniiidso g ﬂ \ .

. Juaunuzescn popuedxgy i

TN

" jueuruzsscs maN

. o s B AN H
5o nanseg 5 3

Y s
I g U
«fy ey

O 110

oy

1R 1Ry ETpLATpTE

.

" i
.-w««,a‘qduﬂn.:&nl
e - OV,
W N )

TemrTin

zamen
zap;cxdues,

¥ A T
; #wdzay 9w,

T

D

[ (RSN y S

L L
o e e

. SIND

ITHUoUY SEuug Y %

[

sueroisiyg

y . Fori VIO ol
i winaeduion
ESinacrutngg

4 ol YNV -,
I 55 ol el
! MR
“a3pAag warpag] =

s esmamnes "
= TXAY==N

=31 Taor
o e TSN

T ol A

o P e il 2 [
pr " e
x gd.u.l.:_!‘ 5
". -@olAIag .
‘v ifesH.
angny -




-

45

February 2, 2011
SB 2309
Testimony Notes
Sebastian Ertelt

Good morning Madam Chairman, Members of the Commitiee,

My name is Sebastian Ertelt. [ am a mechanical engineer from Oriska, ND. Iam here today
representing myself and yet untold numbers of ND residents not present. 1 will be speaking in
favor ofw§]_3&2309 seeking nullification of federal health care reform legislation passed last year.

Before I begin, let me disclose that I currently carry no health insurance policy. 1 also receive no
benefits as a temporary employee, including paid time off, and I am therefore sacrificing this
day’s wages to be before you today. I only include this last statement to let you know of my
sincerity and the importance of the bill before you.

While we do not know all of the objectionable aspects of this near 3,000 page monstrosity of a
bill, there are already plenty we do know of to necessitate the action of nullification.

Among the objectionable aspects necessitating action, there is the individual insurance mandate,
inevitable rationing of health care services, unjust fines and penalties, the funding of abortion,

extreme cost, massive bureaucracy and the list goes on. On the matter of bureaucracy, I don’t

know how many people or how long it will take to decipher the implications of this massive bill.
Have you ever seen such an explosion of bureaucracy? I will refer you here to the chart titled
“Your New Health Care System”, which only represents about one-third of the system. How can

our representation in Washington, D.C. be serious about reducing the deficit when they pass
legislation such as this?

On the matter of the individual mandate, you have undoubtedly heard of the recent rulings in
federal court in both Virginia and Florida, holding the federal bill unconstitutional. While the
focal point of those decisions has been the individual mandate, the primary issue to be
considered today is the infringement on states’ powers.

I would like to return your attention to Amendment X to the United States Constitution which
states: The powers not delegated to the United States by the Constitution, nor

prohibited by it to the states, are reserved to the states respectively, or to
the people.



The federal government has not been delegated the authority to legislate health care. This
power, therefore, is reserved to the states or to the people. If we need to “reform” health care in
North Dakota, then let’s do it at the state level. Let me also be clear here that this is not a
partisan issue. State legislators of all parties should demand that power be restored to the states
if we are to retain any semblance of this nation’s government as first given to us.

Nullification is a means of appeal or redress to actions taken by the federal government that are
outside its authority. North Dakota would not be acting alone in this manner. At least 10 other
states are considering such legislation. We must draw a line in the sand and the time is now. We
do not how long it may be before a ruling by the Supreme Court on the federal health care
reform legislation and we cannot be guaranteed that they will even hear the case at all.

This method of redress has been used before. Having similar concerns over privacy and cost, the
REAL ID Act was denounced by the North Dakota legislature’s passage of a resolution. Along
with resolutions and binding laws of 24 other states refusing to implement the unconstitutional

REAL ID Act, it has been rendered virtually null and void. Let us continue this trend of
reclaiming our powers.

While resolutions are not without merit, they may not be enough by themselves to discourage
contrary action. Without a penalty provision as set forth in SB 2309, it would become little more
than a resolution. The ND legisiature passed a 10"™ Amendment Resolution last session asserting
states’ rights. Does it appear as though Congress took note? No, there must be provision for
penalty. 1f SB 2309 becomes law in ND, state employees will be required to follow it just as
they are required to follow all other state laws.

In closing, 1 pose these questions to you. How long will we continue to relinquish our
sovereignty to the federal government? Are we willing to become no more than administrators
of this federal government which is continually overstepping its bounds? Or will we uphold the
United States Constitution? Madam Chairman, Members of the Committee, please do so today
by entering a Do Pass recommendation on SB 2309.

Thank you for your time. I will take any questions you may have at this time.
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Mr. Chairman and members of the committee, | am Margaret Sitte, Senator from District 35 in
Bismarck.

As of today, 11 states have similar health care nullification legislation pending. Two — Idaho and
Montana — have passed it. The bill as you have it is simple. It says the Patient Protection and
Affordable Car Act and its enabling legislation are not authorized by the Constitution and
violate the intent of the Constitution. In other words, the federal government cannot compel its
citizens to purchase healthcare. The second point says the legislature shall consider enacting
any measure necessary to prevent enforcement of the health care reform legislation within this
state.

The idea for this bill arises from Thomas Jefferson and James Madison who stood together
against the Alien and Sedition Acts, which made it a crime to criticize the President. These two
great legal minds crafted the Kentucky and Virginia Resolutions that led to the overturning of
these acts. Let me paraphrase their wording: The individual states composing the United States
constituted the federal government for specific purposes and delegated to that government
certain definite powers, each state reserving to itself the residuary mass of rights for its own
self-government. Whenever the federal government assumes undelegated powers, its acts are
unauthoritative, void, and of no force. When each state acceded to the Union joining the other
states to form the United States, it agreed to this limited power of the federal government as
enumerated in the Constitution and its Amendments. The government created by this compact
was not made the exclusive or final judge of the extent of the powers delegated to itself since
that would have made its discretion, and not the Constitution, the measure of its powers. In all
other cases of compact among powers having no common judge, each party has an equal right
to judge infractions for itself, as well as the mode and measure of redress. The Tenth
Amendment to the Constitution declares, “The powers not delegated to the United States by
the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to
the people.” Now, therefore, be it resolved the act of Congress is altogether void, and of no
force; and the power is reserved, and, of right, appertains solely and exclusively to the state.

That'’s the thought process used by Jefferson and Madison to rein in Congress when it first
overstepped its bounds, and that’s the process being used across the country once again.

We have all read about the court case in Florida where the federal judge ruled the health care
bill to be unconstitutional. Here is some of what Judge Roger Vinson wrote in his ruling:



“It would be a radical departure from existing case law to hold that Congress can regulate
inactivity under the Commerce Clause. If it has the power to compel an otherwise passive
individual into a commercial transaction with a third party merely by asserting — as was done in
the Act—that compelling the actual transaction is itself ‘commercial and economic in nature,
and substantially affects interstate commerce’ [see Act 1501(a)(1)], it is not hyperbolizing to
suggest that Congress could do almost anything it wanted. It is difficult to imagine that a nation
which began, at least in part, as the result of opposition to a British mandate giving the East
India Company a monopoly and imposing a nominal tax on all tea sold in America would have
set out to create a government with the power to force people to buy tea in the first place. If
Congress can penalize a passive individual for failing to engage in commerce, the enumeration
of powers in the Constitution would have been in vain for it would be ‘difficult to perceive any
limitation on federal power’ [Lopez, supra, 514 U.S. at 564], and we would have a Constitution
in name only. Surely this is not what the Founding Fathers could have intended.”

Congressman Phil Roe, M.D., from the first district in Tennessee recently provided five reasons
for repealing the health care law:

1) it costs too much;

2) itincludes $500 billion dollars in tax increases;

3) itincludes Medicare cuts that are harmful to seniors;

4) it puts in jeopardy individuals’ ability to choose their own health care plan; and
5) it uses taxpayer dollars to fund abortions.

In order to solve the medical liability crisis and lower costs, Republicans in Congress have
offered a comprehensive medical liability reform proposal that offers the following:

1) cap on non-economic damages ($250,000)

2} proportional responsibility;

3) limits on attorney contingency fees;

4) limits on punitive damages; and

5) protection for states with existing functional medical liahility laws.

According to the Congressional Budget Office, these reforms would reduce the federal budget
deficit by $54 billion over 10 years.

In contrast, some estimates say that the current health care reform will cost North Dakota $10
billion to implement in the next 10 years. In addition, the most recent election testified to the
public dissatisfaction with the federal health care plan. Let me leave you with the words of
Thomas Jefferson: “The will of the people is the only legitimate foundation of any government,
and to protect its free expression should be our first object.” | urge you to support this bill and
allow North Dakota to stand with other states against the federal health care mandate.



Attachment 1

Talking Points from Thomas Woods, 10" Amendment Center

A reading of the Constitution through the original understanding of the Founders and
Ratifiers makes it quite clear

1. Like any legal document, the words of the Constitution mean today the same as they
meant the moment it was ratified.

2. The power to regulate commerce among the several states was delegated to the
Congress in Article |, Section 8, Clause 3 of the Constitution. As understood at the time
of the founding, the regulation of commerce was meant to empower Congress to
regulate the buying and selling of products made by others (and sometimes land),
associated finance and financial instruments, and navigation and other carriage, across
state jurisdictional lines. This power to regulate “commerce” does not include
agriculture, manufacturing, mining, malum in se crime, or land use. Nor does it include
activities that merely “substantially affect” commerce.

3. Article |, Section 8, Clause 1 of the Constitution, the “generai welfare clause,” is not a
blank check that empowers the federal government to do anything it deems good. It is
instead a general introduction explaining the exercise of the enumerated powers of
Congress that are set forth in Article |, Section 8 of the Constitution of the United States.
When James Madison was asked if this clause were a grant of power, he replied with “If
not only the means but the objects are unlimited, the parchment [the Constitution]
should be thrown into the fire at once.” Thus, this clause is a limitation on the power of
the federal government to act in the welfare of all when passing laws in pursuance of
the powers delegated to the United States.

4. Article |, Section 8, Clause 18 of the Constitution, the “necessary and proper clause,”
is not a blank check that empowers the federal government to do anything it deems is
necessary or proper. It is instead a limitation of power under the common-law doctrine
of “principals and incidents,” which allows the Congress to exercise incidental powers.
Two main conditions are required for something to be incidental, and thus, “necessary
and proper.” The law or power exercised must be 1) directly applicable to the main,
enumerated power (some would say that without it, the enumerated power wouid be

impossible to exercise in current, common understanding), and 2) lesser than the main
power.

5. The Commerce Clause, the General Welfare Clause and the Necessary and Proper
Clause have not been amended.

What Is I1t?

State nullification is the idea that the states can and must refuse to enforce
unconstitutional federal laws.



Attachment 1

Says Who?

Says Thomas Jefferson, among other distinguished Americans. His draft of the
Kentucky Resolutions of 1798 first introduced the word “nuliification” into American
political life, and follow-up resolutions in 1799 employed Jefferson’s formulation that
“nuliification...is the rightful remedy” when the federal government reaches beyond its
constitutional powers. In the Virginia Resolutions of 1798, James Madison said the
states were “duty bound to resist” when the federal government violated the
Constitution.

But Jefferson didn't invent the idea. Federalist supporters of the Constitution at the
Virginia ratifying convention of 1788 assured Virginians that they would be “exonerated”
should the federal government attempt to impose “any supplementary condition” upon
them — in other words, if it tried to exercise a power over and above the ones the states
had delegated to it. Patrick Henry and later Jefferson himself elaborated on these
safeguards that Virginians had been assured of at their ratifying convention.

What's the Argument for It?
Here's an extremely basic summary:

1) The states preceded the Union. The Declaration of independence speaks of “free
and independent states” that “have full power to levy war, conclude peace, contract
alliances, establish commerce, and to do all other acts and things which independent
states may of right do.” The British acknowledged the independence not of a single
blob, but of 13 states, which they proceeded to list one by one. Article 1l of the Articles
of Confederation says the states “retain their sovereignty, freedom, and independence”,
they must have enjoyed that sovereignty in the past in order for them to “retain” it in
1781 when the Articles were officially adopted. The ratification of the Constitution was
accomplished not by a single, national vote, but by the individual ratifications of the
various states, each assembled in convention. :

2) In the American system no government is sovereign. The peoples of the states are
the sovereigns. It is they who apportion powers between themselves, their state
governments, and the federal government. In doing so they are not impairing their
sovereignty in any way. To the contrary, they are exercising it.

3) Since the peoples of the states are the sovereigns, then when the federal
government exercises a power of dubious constitutionality on a matter of great
importance, it is they themselves who are the proper disputants, as they review whether
their agent was intended to hold such a power. No other arrangement makes sense.
No one asks his agent whether the agent has or should have such-and-such power. In
other words, the very nature of sovereignty, and of the American system itself, is such
that the sovereigns must retain the power to restrain the agent they themselves
created. James Madison expiains this clearly in the famous Virginia Report of 1800.




Attachment 1

Why Do We Need It?

As Jefferson warned, if the federal government is allowed to hold a monopoly on
determining the extent of its own powers, we have no right to be surprised when it
keeps discovering new ones. If the federal government has the exclusive right to judge
the extent of its own powers, it will continue to grow — regardless of elections, the
separation of powers, and other much-touted limits on government power. In his Report
of 1800, Madison reminded Virginians and Americans at large that the judicial branch
was not infailible, and that some remedy must be found for those cases in which all
three branches of the federal government exceed their constitutional limits.

Isn’t This Ancient History?

Two dozen American states nullified the REAL ID Act of 2005. More than a dozen
states have successfully defied the federal government over medical marijuana.
Nullification initiatives of all kinds, involving the recent health care legislation, cap and
trade, and the Second Amendment are popping up everywhere.

What's more, we've tried everything else. Nothing seems able to stop Leviathan's
relentless march. We need to have recourse to every mechanism of defense Thomas
Jefferson bequeathed to us, not just the ones that won't offend Katie Couric or MSNBC.
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Florida judge rules federal health care law
unconstitutional

BY JANET ZINK
Herald/Times Tallahassee Bureau

A TALLAHASSEE - U.S. District Judge Roger
‘ Vinson ruled Monday afternoon that the
‘fﬁ“’“‘ federal health care legisiation is

# unconstitutional.

Vinson made the decision after hearing
arguments in December in the case, which
pits 26 states against the federal government

q‘!‘ﬂ 65t RIS B D L eyt -"_5&.9‘

people to buy health care or pay a fine, a

The emergency room filled with patients and medical
gprovision known as the “individual mandate.”

personnel at Jackson Memorial Hospital.

Vinson agreed.

1 must reluctantly conclude that Congress exceeded the bounds of its authority in passing
the Act with the individual mandate," Vinson wrote in his 78-page ruling. ~"Because the .
individual mandate is unconstitutional and not severable, the entire Act must be declared

void "

e A iR

The case likely will be appealed to the U.S. Supreme Court.

In his opinion, Vinson said that everyone recogmzes the nation's health care system needs
reform, and that Con ‘ 10T

“The principal dispute has been about how Congress chose to exercise that power here," he :i.
wrote. ’ Congress must operate within the bounds established by the Const:tutron 5

Former Florida Attorney General Bill McCollum filed the lawsuit in March, and current
Attorney Geneal Pam Bondi is carrying it forward. o

¥ **Today's ruling by Judge Vinson is an important victory for every person who believes in the
1§ freedoms granted to us by our Constitution," said Bondi in a statement. " This proves that the
y federal government requmng Amencans to purchase health insurance is in fact

2/1/2011

http://www.miamiherald.com/2011/01/31/v-print/2043628/florida-judge-voids-part-of-healt...
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**In addition, the bipartisan effort from Attorneys General across the country shows the
federal government that we will not back down from protecting the constitutional rights of our
¥ citizens,” she added.

Florida Gov. Rick Scott, an outspoken opponent of the health care law he and Republicans
call "*Obamacare," applauded Vinson's ruling.

"The judge has confirmed what many of us knew from the start: ObamaCare is an
unprecedented and unconstitutional infringement on the liberty of the American people,” he
said in a prepared statement. **Patients should have more control over health care decisions
than a federal government that is spendmg money faster than |t can be prmted "

‘. Sen Marco Rubio, R- FIa | sard the U S Senate should hold an up-or-down vote on the bill
passed by the House this month to repeal the healith care law.

“We cannot leave this decision in the hands of judges alone," Rubio said in a statement.
“The optimal outcome for Fliorida and the American people is to repeal the federal health

M care law and replace it W|th common sense reforms that W|ll lower health care costs and get
|_more Amerrca A[SLE DT M T e T ;

Florida Democratic Party Executive Director Scott Arceneaux criticized the judge's decision,
saying he “‘wrongly" interprets the Constitution.

**As several other judges around the country have ruled in similar challenges to the needed
health care reforms passed by Congress last year, the Affordable Care Act falls well within
Congress's power to regulate economic activity under the Commerce Clause, the Necessary
and Proper Clause, and the General Welfare Clause," said Arceneaux. The National
Federation of Independent Business, which joined the states in filing suit, said they were
“extremely pleased” with Vinson's decision.

Said NFIB/Florida executive directo Bill Herrle in a statement; *"NFIB joined this case to
protect the rights of small-business owners to own, operate, and grow their businesses free
from unconstitutional government intervention. The individual mandate gives the federal
government entirely too much power."”

Janet Zink can be reached at jzink@sptimes.com or (850) 224-7263.

© 2011 Miami Herald Media Company. All Rights Reserved.
http://mwww.miamiherald.com

o

http://www.miamiherald.com/2011/01/31/v-print/2043628/florida-judge-voids-part-of-healt... 2/1/2011



Support Senate Bill 2309 —’\w\ W\Qr\y g\‘ Chris Stevens | Cell: 208-220-6401

402 6™ Ave NE, Jamestown, ND 58401

enate passed an amended (gutted) bill. It now essentially says, "We should consider enacting a measure to
what this originally did." Please amend it to restore the original bill and nullify ObamaCare in North Dakota.

The last election demonstrated that the American people do not want nationalized health care. One of the first
things the new Congress did was repeal it. ND elected a new congressman who fulfilled a campaign promise by
voting for repeal.

Another federal district court judge agreed with 26 state-government plaintiffs, including ND, and ruled that the
new national health care law is unconstitutional, and that the entire law must be voided.

The lawsuits and the fight to repeal this in Congress will likely last for years. Many have concluded that the best
strategy is nullification on a state-by-state basis. With so much of our freedom and prosperity at stake it is
highly advisable to pursue all three strategies.

Nullification refers to the process by which a state passes a law declaring certain federal laws to be null and
void within that state based on the absence of constitutional authority for the federal government to pass such
laws. Historian Thomas Woods has written an excellent history of state nullification of federal laws in his book,
“Nullification: How to Resist Federal Tyranny in the 21% Century."

In recent years dozens of states, including ND, have introduced various nullification-type bills and resolutions
to stop Real ID, to affirm the Tenth Amendment, to reject federal firearms laws for guns manufactured, sold,
sed intrastate (known as Firearms Freedom Acts), and to reject the federal mandate to buy healthcare

ce. With a couple dozen states taking a stand against various aspects of the Real 1D Act, this federal
gram has been effectively stopped.

At least twelve states, including ND, have introduced bills this vear similar to Senate Bill 2309, to nullity the
entire new health care law.

These twelve bills would nullify the “Patient Protection and Aftordable Care Act” and *Health Care and
Education Reconciliation Act of 2010” because they were not authorized by the Constitution of the United
States. Nearly all of these state bills have a provision for criminal penalties for federal and state agents who
would try to enforce the federal mandate within that state.

Idaho estimates that nullification will save state taxpayers initially more than $228,000,000!

It's appalling that some would waste our time and taxpayer dollars implementing this unconstitutional federal
mandate (HB 1125, 1126, 1127), another bureaucracy like those that have never worked and cannot succeed and
will only further destroy our freedom and prosperity.

While it appears that we are on the way to having nullification bills introduced in 20 or more states within the
next year, it is necessary to get as many as possible of the already-introduced bills passed. It's hard to predict the
course of events in this situation, but it would be a healthy first step toward restoration of federalism, where
states are asserting their Tenth Amendment powers as parties to the compact that created the federal government
e first place.

states should rein in our out-of-control federal government by enforcing the Constitution through
ullification of unconstitutional federal mandates!
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2309

Page 1, line 1, after "chapter” insert "26.1-36 and a new section to chapter”

Page 1, line 2, after "to" insert "accident and heaith insurance coverage and"

Page 1, line 2, after "legislation" insert *; to provide a penalty; and to declare an emergency"”

Page 1, after line 3, insert :

"SECTION 1. A new section to chapter 26.1-36 of the North Dakota Century
Code is created and enacted as follows:

Health insurance coverage not required - Freedom to choose and provide

medicatl services - Penalty.

1. _Regardless of whether a resident of this state has or is eligible for health
insurance coverage under a health insurance policy, health service

contract, or evidence of coverage by or through an employer, under a plan

sponsored by the state or federal government, or from any source, a
person may not require the resident to obtain or maintain a policy of health
coverage or penalize a resident for failure to obtain or maintain a policy of

health coverage. This subsection does not apply to coverage that is

required by a court or by the department of human services through a

. court or administrative proceeding.
' 2. Reqardiess of whether a resident of this state has or is eligible for health

insurance coverage, a person may not take any action or inaction that

would have the effect of:

a.

Preventing, attempting to prevent, interfering with, or withholding

medical treatment from that resident if the prohibited act is based on a
federal law, rule, or requiation that has not received specific statutory
approval by the teqislative assembly. or

Preventing, attempting to prevent, or interfering with that resident's

choice or selection of medicai treatment provider if the prohibited act
is based on a federal law, ruie, or regulation that has not received
specific statutory approval by the legislative assembly.

3. A person may not prevent attempt to prevent, or interfere with a medical
treatment provider's provision of medical treatment to a resident of this

state if the prohibited act is based on a federal law, rule, or requlation that

has not received specific statutory approval by the legislative assembly.

4. This section does not apply to:

a,

An individual who voluntarily applies for coverage under a

state-administered program pursuant to the medical assistance
program under title X1X of the federal Social Security Act [42 U.S.C.
1396 et seq.l or the state's children's heaith insurance program undef
title XX| of the federal Social Security Act [42 U.5.C. 1397aa et seq.].

Page No. 1 11.0742.03006



b. A student who is required by an institution of higher education to
obtain and maintain health insurance as_a condition of enroliment.

Al Al Tl T e e e e e e e e ——————

¢. An.individual who is required by a religious institution to_ obtain and
maintain health insurance,

5. This section does not impair the right of an individual to contract privately
for health insurance coverage for family members or former family
members.

6. Violation of this section is a class B misdemeanor."

Page 1, line 9, after the underscored closing bracket insert "likely"
Page 1, line 10, after the first "and" insert "may”

Page 1, after line 14, insert:

*SECTION 3. EMERGENCY. This Act is declared to be an emergency
measure."

Renumber accordingly

Page No. 2 11.0742.03006
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Federal judge rules against feds’ Motion to Dismiss
Virginia health care lawsuit; suit will move forward

Richmond (August_2, 2010) - A federal Judge ruled today that Virginia does Indeed

have sbundlng to. brlng Its 1awssit_ seaking to Invalidate the federal Patient Protection anid”
fordable Care_ Act7 The judge alsc ruled that Virginia had stated a legally sufficient

clalm in its complaint, In doing so, federal district court judge Henry E. Hudson denied

the federal gbv&mment’s'h‘:qtioh to dismiss the cp;nrﬁoh'w_ealth's suit,

“We are pleased that Judge Hudson agreed that Virginia has the standing_to _move
forward with our_suit and that our complaint alleged a valid claim,”{sald_Attorney,

eneral Ken u_cme@ Cuccinelli and his legal team had their first opportunity in court
on July 1, arguing that Virginia's lawsuit was a valid challenge of the federal health care
act and that the court should not dismiss the case as the federal government had
requested.

The U.5. Department of Justice argued that Virginia lacked the standing to bring a suit,
that the suit is premature, and that the federal government had the power under the
U.S. Constitution to mandate that citizens must be covered by government-approved
health insurance er pay a monetary penalty.

{recognlzed injury to its sovereignty,_given the_ govements assertion thit the. federal 7

flaw: invalidates a Virginia Iaw,ﬁ;he Health Care_Freedom Act"In addressmg the_lssue_of
Virginia's statute! tie Court.r recognized_ l:hat thelhrnere existence & of the lawfully- enacted

[fv_irglni’] statute is sufficient to trigger the duty of the Attorpey.-General-of-Virginia_to
Hefend. thg AW and the: associated.sovereign.powér_to.eract. It ” He also found that even
hough the federal insurance mandate doesn’t take effect until 2014, the case is “ripe”
because a conflict of the laws is certain to occur.

_. In denying the motion to dismiss, Judge Hudson found that Vlirginia.had’ alleged a Iegally"r

“*This lawsuit is not about health caré, it's about our freedom and about standing up. a‘g}?
calling -on. the federal government..to_follow..me..ult:mate law—.of _the_land_=_the
Constltution;HCucdneIIi sald. /“The government canncot draft an unwilling citizen into
commerce just so it ¢can regulate him under the Commerce Clause.”

The Court recognized that the federal health care law and its associated penalty were
literally unprecedented. Specifically, the Court wrote that "[n]o reported case from any
federal appeliate court has extended the Commerce Clause or Tax Clause to include the
regulation of a person’s decision not to purchase a product, notwithstanding its effect on
interstate commerce.”

A summary judgment hearing is scheduled for October 18, 2010, at 9:00 a.m. to decide
if the federal health care law is unconstitutional.

The case is Commonwealth of Virginia v. Kathieen Sebefius in the U.S. District Court for
the Eastern District of Virginia, in Richmond.

Link ling:

http://www.vaag.com/PRESS_RELEASES/index.html

http://www . vaag.com/PRESS_RELEASES/index.html

http://www.oag.state.va.us/PRESS_RELEASES/Cuccinelli/8210_Health_Care_Reform.html 1/14/2011
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. Thoughts on the Federal District Court Ruling

Refusing to Dismiss the Virginia Health Care Lawsuit

Ilya Somin « August 2, 2010 1:09 pm

Federal District Judge Henry Hudson’s opinion refusing to dismiss Virginia's lawsuit

challenging the constitutionality of the Obama health care plan has several interesting

aspects. The suit focuses primarily on a chalienge to the “individual mandate” element of

the plan, which requires most American citizens and legal residents to purchase a

government-approved health insurance plan by 2014 or pay a fine for nocompliance.
Here are a few of the most important points covered in the opinion.

First[},[@jdmejected the federal government’s claim that Virginia did not have standing
to chalienge the mandate. Although states are generally not allowed standing to litigate

federal_health_care bjil"¢onflicts_with_a.-recently_enacted_Virginia.state_law,.the_Health»
fCare Freedom_Act, This, he argues, Is"enough-fa_give Virglnla_standifiig, _overcoming.ther
sorts.offederal_government_standing_arguments_that I.discussed I this_post.—This
argument may have negative implications for the other major fawsuit against
Obamacare, filed by 20 states and the National Federation of Independent Business.
Most of those states do not have state laws comparable to the Health Care Freedom Act.
NFIB, however, has individual members who are subject to it, such as self-employed
businessmen. In addition, the other states could try to establish standing by relying on
.the broad theories of state standing endorsed by the Supreme Court in Massachusetts v.
EPA. Hudson also rejects the federal government’s argument that the lawsuit isn't “ripe”
for adjudication because the individual mandate will not come into effect until 2014. He

http://volokh.com/2010/08/02/thoughts-on-the-federal-district-court-ruling-refusing-to-dis...  8/30/2010
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-

points out that the new federal law wiil force both individuals and the state government
to make adjustments to their health insurance plans even before that.

’ ". Second, Hudson agrees with co-blogger Randy Barnett that the individual mandate isn't

clearly covered by existing Supreme Court precedent under either the Commerce Clause

or federal government’s power to tax. He argues that this provision “literally forges new

ground and extends Commerce Clause powers beyond its current high watermark.” He

takes the same view of the government’s Tax Clause argument:
While this case raises a host of complex constitutional issues, all seem to distill to the single
question of whether or not Congress has the power to regulate — and tax — an individual’s
decision not to participate in interstate commerce. Neither the US Supreme Court nor and
federal circuit court of appeals has squarely addressed this issue. No reported case from any
federal appellate court has extended the Commerce Clause or Tax Clause to include the
regulation of a person’s decision not to purchase a product...

I previously criticized the Commerce Clause and Tax Clause rationales for the individual
mandate here.

Judge Hudson's decision does not decide the case in Virginia’'s favor. It merely denies the
federal government’s motion to dismiss the suit on the grounds that the state’s
arguments are too weak to justify a full-scale consideration of the merits. It is also
possible that Hudson will ultimately decide the case in the federal government’s favor.
Moreover, any decision made by the district court will surely be appealed to the Fourth
Circuit Court of Appeals and ultimately the Supreme Court,

- Nonetheless, Hudson’s ruling is a victory for Virginia and others who contend that the
individual mandate is unconstitutional. It also makes it more difficult to argue that the
state lawsuits against the mandate are merely political grandstanding with no basis in
serious legal argument.

Categories: Federalism, Health Care
397 Comments
1. Mark Field says:

Henry Hudson? Really?
Quote
August 2, 2010, 1:30 pm

2. Hans says:

Well put.

But I have one minor quibble. How could the Fourth Circuit overturn it? Denials of
motions to dismiss aren’t appealabie.

(You wrote, “Even this ruling could potentially be overruled by the Fourth Circuit
Court of Appeals (though I consider that unlikely”).

As I've noted earlier, I think the individual mandate is unconstitutional.

http://volokh.com/2010/08/02/thoughts-on-the-federal-district-court-ruling-refusing-to-dis... ~ 8/30/2010
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Federal-Judge In Virginia Rules Parts Of
Obamacare Are-UnconstitutionaY

Rob Port « December 13,2010
Share |

That per breaking news from CNN. No links yet. I'll update with more information as it
becomes available.

This is the first ruling against the health care law, coming from Judge Henry Hudson,
appointed by George W. Bush in 2002.

{Dpdate; The Tull text_of the ruling 1§ below. A Ky excerpl pertaining.to the insurance,

Article 1 Section 8 of the Constitution confets upon Congress only discreet w@
.enumérated goveriimental powers. The powers not delegated to the United

| States by the Constitution, no proh1b1ted by it to the States, are reserved to the

. states Tespectively, or to ‘the people. ™.

“Ofi careful review, this Court must conclude that Section 1501 of the Patient

Protection and Affordable Care. Act spec:lﬁcally the Minimum Essential

| Coverage provision — exceeds- the constitutional boundaries 6f congressional
OWeT. ;

In other words, it is illegal for Congress' to order you to buy health insurance. Note, though,
that the ruling does not invalidate the entire Obamacare law. Rather, it only invalidates the
portions it finds unconstitutional leaving the rest in place.

Update: “Without the individual mandate, the entire structure of reform would fail,” said
Obama healthcare guru Jonathan Gruber. Given that, the entire bill should be undone by

http://sayanythingblog.com/entry/federal-judge-in-virginia-rules-parts-of-obamacare-are-... 12/13/2010
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Congress given that the mandate is unconstitutional. ..though I expect the Obama
. administration will appeal this all the way to the Supreme Court,
i

Update: Per the ruling below, the Court will allow the “problematic portions” to be severed
away from the law “while leaving the remainder intact.” This means that Obamacare is not
being overturned, just parts of it most notably the insurance mandate.

Update: Remember that two other federal judges have upheld the Obamacare law as
constitutional. This will undoubtedly have to be settled by the Supreme Court.

Commonwealth of Virginia v. Sibelius et al

s e 2t e L = YIRS

ﬁScribd. Downfoad  Print  Fullscreen

]
o ——— - > VWM RIS LA S g LECU DY NG PEINIMATE T T T T

e

paragraph of this Court’s Memeorandum Opinion denying the Defendant's Motion 1o
Dismlss:

V«_Ihile this case mises a-host oi’cqmpl-ex constitutiona! jasuey, all seem 1o
distill 1o the single question of whether or not Congress has the power Io

regulate—and tax—s citizen"s decislon not (o participate in interstate
commeece. Neither the U.S. Supreme Court nos any circull court of

appeals has squarely addressed this issue. No reported case from eny i
fedéral appellate count has extended the Commerce Clause or Tax Clause to 3

include the regutation of & person’s decision not Lo purchase a product, -
norwithstanding its effect on interstate commeérce. -l

(Mem. Op. 2, Aug. 2, 2010, ECF No. 84.) 3

The Secretary, in her Memorandum in Support of Defendani’s Mation for B

Summary Judgment, aptly sctz the framework of the debate: *{t}his case concems & pure
= question of law, whether Cung,rm acizd'wi:hin ils Article | powers in enacting the
g&% ACA” (Def.'s Mem. S_upp. Mot. Summ. J. 17, ECF No, 9).) At this final stage of the
?ﬁ* proceedings, with some rr;ﬁnement, the Basues remain the same,
*‘é" | Succinctly stated, the Commonwealth's constitutional challenge has three distinct
:Ef focets. Firs, the Commoniwealth cntends that the Minimum Essential Coverage
Provision, and affiliated penalty, are beyond the outzr limits of the Commerce Clause and :
ng- ussociated Necessary and Proper Clause as measured by U.S, Supreme Court precedent.

More specifically, the Commaonwealth argues that requiring an otherwise unwilting

Tags: obamacare

http://sayanythingblog.com/entry/federal-judge-in-virginia-rules-parts-of-obamacare-are-... 12/13/2010
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. qvpéf [/m&n. . Flons L

(5) Injunction
The last issue to be resolved is the plaintiffs’ request for injunctive relief
enjoining implementation of the Act, which can be disposed of very qguickly.
Injunctive relief is an "extraordinary” [Weinberger v. Romero-Barcelo, 456
U.S. 305, 312, 102 S, Ct. 1798, 72 L. Ed. 2d 91 (1982)], and “drastic” remedy
[Aaron v. S.E.C., 446 U.S. 680, 703, 100 S. Ct. 1945, 64 L. Ed. 2d 611 {1980}

{Burger, J., concurring}]. It is even more so when the party to be enjoined is the
federal government, for there is a long-standing presumption “that officials of the
Executive Branch will adhere to the law as declared by the court. As a result, the

deciaratory judgment is the functional equivalent of an injunction.” See Comm. on

Judiciary of U.S. House of Representatives v. Miers, 542 F.3d 909, 911 (D.C. Cir.
2008); accord Sanchez-Espinoza v. Reagan, 770 F.2d 202, 208 n.8 (D.C. Cir.

1985) (“declaratory judgment is, in a context such as this where federal officers
". are defendants, the practical equivalent of specific relief such as an injunction . . .
since it must be presumed that federal officers wiil adhere to the law as declared
by the court”) (Scalia, J.) (emphasis added).
There is no reason to conclude that this presumption should not apply here.
Thus, the award of declarato}'v relief is adequate and separate injunctive relief is
not necessary.

{CONCLUSION

The existing problems in our national health care system are recognized by

everyone in this case. There is widespread sentiment for positive improvements
thpt‘wil['[eduqe costs, improve_tﬁé“fduél'rty of care, and expand availability in a way
‘that the nation can afforf._i_! This is obviously a very difficult task. Regardless of how
- laudable its attempts may have been to-accomplish these goals in passing the Act,
" Congress must operate_within the bounds established by the Constitution. Again,

this case is not.about whether the Act is wisé or unwise legislation. It is about the

Case No.: 3:10-cv-91-RV/EMT
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Coanstitutional rolé of The Tedsralgovernmeny

{Eorthe tassons. siated 1m wst-reluctantly-concludethat-Congress. exceeded
ms-of_its-author-it-y-in‘—passing*thﬁe-ﬁce‘t—wit-h—then.indi_v;iduaL-mandfétE?That is

not to say, of course, that Congress is without power to address the problems and
inequities in our health care system. The health care market is more than one sixth
of the national economy, and without doubt Congress has the power to reform and
regulate this market. That has not been disputed in this case. The principal dispute

has been about how Congress chose to exercise that power here.?°

(entira Act must be declared void,? This has been a difficult decision to reach, and |

am aware that it will have indeterminable implications. At a time when there is

T et — T E——— s e e bt 3
[Because-thelindividual_mandate is Unconstitutional_and not severablerthia™

virtually unanimous agreement that health care reform is needed in this country, it
is hard to invalidate and strike down a statute titled “The Patient Protection and

Affordable Care Act.” As Judge Luttig wrote for an gn banc Fourth Circuit in

% On this point, it should be emphasized that while the individual mandate
was clearly “necessary and essential” to the Act as drafted, it is not “necessary
and essential” to heaith care reform in general. It is undisputed that there are
various other {Constitutional) ways to accomplish what Congress wanted to do.
Indeed, | note that in 2008, then-Senator Obama supported a health care reform
proposal that did not include an individual mandate because he was at that time
strongly opposed to the idea, stating that "if a mandate was the solution, we can
try that to solve homelessness by mandating everybody to buy a house.” See
interview on CNN’s American Morning, Feb. 5, 2008, transcript available at:
http://transcripts.cnn.com/TRANSCRIPTS/0802/05/1tm.02.html. In fact, he pointed
to the similar individual mandate in Massachusetts --- which was imposed under the
state’s poiice power, a power the federal government does not have --- and opined
that the mandate there left some residents “worse off” than they had been before.
See Christopher Lee, Simple Question Defines Complex Health Debate, Washington
Post, Feb. 24, 2008, at A10 (quoting Senator Obama as saying: "In some cases,
there are people [in Massachusetts] who are paying fines and still can't afford
[health insurancel, so now they're worse off than they were . . . They don't have
health insurance, and they're paying a fine . . ."}.

Case No.! 3:10-cv-871-RV/EMT
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striking down the “Violence Against Women Act” (before the case was appealed
and the Supreme Court did the same):

No less for judges than for politicians is the temptation to
affirm any statute so decorously titled. We live in a time
when the lines between law and politics have been
purpesefully blurred to serve the ends of the latter. And,
when we, as courts, have not participated in this most
perniciously machiavellian of enterprises ourselves, we
have acquiesced in it by others, allowing opinions of law
to be dismissed as but pronouncements of personal
agreement or disagreement. The judicial decision making
contemplated by the Constitution, however, unlike at
least the politics of the moment, emphatically is not a
function of labels. If it were, the Supreme Court assuredly
would not have struck down the “Gun-Free School Zones
Act,” the “Religious Freedom Restoration Act,” the “Civil
Rights Act of 1871," or the “Civil Rights Act of 1875."
And if it ever becomes such, we will have ceased to be a

. society of law, and all the codification of freedom in the
world will be to little avail.

Brzonkala, supra, 169 F.3d at 889.

dn closing, I will_ simply_obssive, 5ncs again, that my conclusiorinthis-case»
@hased_qn.@_t!_@gp_ﬁ_ggﬂm;o.f_thegommecca.maus%\j!aw_as,it;exi51_:s_._pursuanftE_’t’-@
Bupreme Court's current.interpretation.and-definition..Only_the. Supreme.-Courtu Ofa.F

@onstitutional_amendment)-can_expand_Ihat,y

For all the reasons stated above and pursuant to Rule 56 of the Federal Rules
of Civil Procedure, the plaintiffs’ motion for summary judgment {doc. 80) is hereby
GRANTED as to its request for declaratory relief on Count | of the Second
Amended Complaint, and DENIED as to its request for injunctive relief; and the
defendants’ motion for summary judgment {doc. 82} is hereby GRANTED on Count
IV of the Second Amended Complaint. The respective cross-motions are each
DENIED.

{n_accordance-with Rule 57 of the_Federal_Rilles_of Civil Procedure_and_Titler

. Case No.: 3:10-cv-971-RV/EMT
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N~ I . _ —
28.-United States Code, Section_2201(a},-a-Declaratory.Judgment_shall:ba_entéred 7
| @N,_declaring;.“_'l'.he_Eatient_Ef.O.te_QtimAﬂ-ordabIé-Care-Acti’fﬂ’
_,{ unconstftﬁfio_naln :

DONE and ORDERED'this‘_.SJS‘-Qay qf-January,-201-1...

(IS RogerTimson~)

=*ROGER VINSON
Senior United States District Judge

. Case No.: 3:10-cv-91-RV/EMT



Kasper, Jim M.

om: Jim Kasper [jmkasper@amg-nd.com]
t: Thursday, January 13, 2011 11:51 PM
Kasper, Jim M.
~ubject: FW: ALEC: Health Care Freedom Act Wins Big in OK, AZ

From: Kasper, Jim M. [mailto:jkasper@nd.gov]

Sent: Wednesday, November 10, 2010 6:20 PM

To: jmkasper@amg-nd.com

Subject: FW: ALEC: Health Care Freedom Act Wins Big in OK, AZ

From: Monica Mastracco [mmastracco@alec.org]
Sent: Wednesday, November 03, 2010 12:34 PM
Subject: ALEC: Health Care Freedom Act Wins Big in OK, AZ

Dear Sponsors and Friends of ALEC's Freedom of Choice in Health Care Act,

Among the many historic election results from last night, it’s important to note that two of three Freedom of
Choice in Health Care Act ballot measures were resoundingly approved by the voters.

lations go fo. the great ALEC Iegisiators it Oklahoma who brought ALEC's Freedom of CHoice. in-Halth-Care Act”

Jngratulations are also in order for ALEC Senator-Elect Nancy Barto, Eric Novack, the Goldwater Institute, and other
ALEC friends for bringing Proposition 106 to an amazing 55-45 win.

And of course, big thanks go to Colorado's Independence Institute for their hard-fought efforts with Amendment 63.
Currently, with 88% of precincts reporting, the vote for Amendment 63 is 53% No; 47% Yes. This outcome is even more
impressive considering Colorado's current political landscape, and the fact that the “Yes on 63" campaign was vastly
outspent by labor unions and other left-leaning groups.

Its been'a gréat year for Health care fréedom. (42 states.have eithier introduced or-announced ALEC'S Freedom.of Ch Choice
j ‘HeatmiCafe ActiSix.states (V:rgmua _idaho, .Arizona, Georg1a Lowsuana "Missouri), passed the, ALEC model asav
statute and two states (Anzona and Oklahoma) passed the. model as a constitutional amendment —AnActivecitizen .
initiative-is-also- -underway. inMississippi._

Bécausé the federal individial mandate doesn't take effect mtil 2014, 1 irge vou to ¢ontinue the fight-by filing
ALEC’s.Freedom-of-Cholce In-Hoealth-Care-Act in-the-2011-séssion.

ALEC's Freedom of Choice in Health Care Act will continue to be an essential state legislative too! in fighting the federal
requirement to purchase health insurance as prescribed in the Patient Protection and Affordable Care Act. If enacted as a
statute, ALEC's Freedom of Choice in Health Care Act can provide standing to a state in current litigation against the
federal individual mandate; wilt allow a state to launch additionai, 10" Amendment-based litigation if the current lawsuits
fail; and can empower an attorney general to litigate on behalf of individuals harmed by the mandate when it takes effect
in 2014,

if the federat individual mandate is found to be unconstitutional—that Massachusetts-style, state-level requirements

d importantly, if passed as a constitutional amendment, ALEC's Freedom of Choice in Heaith Care Act will ensure—
rchase health insurance are prohibited.
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Tennessaans who choose not 1o comply with the Patient Protection and
Affordable Care Act passed by Congress last year. Tha Ternessee
_ Health Care Freedom Act states.

& i3 declared that the }:ublic pokicy of this stete. consisten? with our constiutionally recognized and
inabenable nght of kiberty, {8 that every parson within this state is and shali be fres fo choose or to
dectime (7 chaose any mode of securing heaith cars sarvices without penalty or throat of panally.

Ria decianed that the putlic policy of Ty state, Consistent with our rally recognized and
inalinnable rigix of Eberly. is that every person within this state has the nght lo purchass heaith
INSUFANCE o 1o refuse fo P health i The g ot may not ind 8 with &

citizen’s Hght 1o purchase health insurAnce of wilh & Gitiren's gt to refusa to purchase health
insurance. The government may not enact & law Ihat woukd resint these rights or thal would
impo3e a form of punishment for axercising sither of these rights. Any law o the contrary shall be
void ab initlo.

The bili will be heading to Govemor Bill Haslam's dask shortly.

It is crucial thal we contact the govemnor's office to express our suppaort for this bill. We are about ta
cross the finish line for the Tennessee Health Care Freedom Act, but we still need one last push 1o
bring this victory to fruition here in Tennaessee

Gov. Bili Haslam
Phone: (815) 741-2001
E-Mail: bilk.haslam@tn.gov

CLICK HERE to view the Tenth Amendment Centar's Healih Care Freedom Act legislative tracking
page

o ——

The Tenth Amendmant Center has released the Fgdaral Health Care Nullification Act, which
dirgctly nullifias the "Patient Protection and Affordanle Care Act” on a state leved. Glick here to leam
maore about the bill. CLICK HERE to track the Nullification Act in stales arcund tha country.

Lesiey Swann is the state coordinator for the Tennessee Tenth Amendment Center and founder
of the East Tennesses 10th Amendment Group. She is a native of Anderson County, Tennessee.

If you enjoyed this post:
Click Hera to Got the Froe Tenth Amandmaent Canter Newsletter,

Or make a donation to help kesp this site active.

T e

{ http://blog.tenthamendmentcenter.com/2011/03/tennessee-passes-health-care-freedom-act/.  3/13/2011
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(Maine gets first state waiverfrom-healthcare law.=>
(provision-

By lulian Pecquet - 03/08/11 04:26 PM ET

Maine health insurers are getting a temporary waiver from the health reform law's requirement
that they spend at least 80 percent of premiums on care, federal regulators decided Tuesday.

Maine is the first state to get a waiver. Three other states — New Hampshire, Nevada and
Kentucky — have pending waiver applications.

The law requires plans in the individual market to meet an 80 percent medical loss ratio
threshold or offer rebates to enrollees for the difference. The Maine Bureau of Insurance in
December asked to retain its existing 65 percent ratio, arguing that a higher ratio would disrupt
its market.

The Department of Health and Human Services agreed with those arguments in a letter sent
Tuesday to Superintendent of Insurance Mila Kofman, a supporter of the law. The waiver is
good for three years, but the last year is conditional on getting 2012 data that shows a continued
need for the waiver. '

The decision is "rooted in the particular circumstances of the Maine insurance market," the letter
reads.

Specifically, HHS points out that three insurers make up the bulk of Maine's individual insurance
market: Anthem Blue Cross Blue Shield of Maine (49 percent), MEGA Life and Health
Insurance Company (37 percent) and HPHC Insurance Company (13 percent). MEGA had told
Maine during preliminary discussions that it “would probably need to withdraw from this market
if the minimum loss ratio requirement were increased.”

0\ [Oo60 WwaTuthe
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Grace-Marie Turner [galen=gaien.org@mcsv8.net] on behalf of Grace-Marie Turner

[gaten@gaien.org]
Friday, March 04, 2011 12:35 PM
Kasper, Jim M.

What Judge Vinson Really Said - Health Policy Matters

What Judge Vinson-Really-Said’
By Grace-iarie Turmsr

IU’S District Jdge_ Rodger Vinson is.a no-nonsense judge who-

clearly is annoyed with the Obama administration for ignoring
his Jan. 31 decision saying it must halt implementation of
ObamacCare after he declared the law unconstitutional.

The story about his latest decision yesterday is being widely
misreported in the major media as a victory for the
administration. The Washington Post wrote for example,
"Judge clears way for implementation of health-law in states
that are challenging it."

In fact, in a master stroke of jujitsu, Judge Vinson leapirogged

over the administration and said he was going to interpret the

administration's request for him to “clarify” his ruling asa

request for a temporary stay of his order/And'hé gave the_
~administration seven days.to.appeal-his ruling-or stop-all action
“to implement the law. .

The judge Said his Jan, 31 riling was “plain and

. unambiguous” irvits intent to bar the administration from

moving forward with the faw.

If the administration didn't think it could comply, it should have
immediately filed a motion for a stay rather than choosing to
"effectively ignore the order” for two and a half weeks "and only
then file a belated motion to clarify," Judge Vinson said.

In his January decision, he ruled that the administration itself
had said the individual mandate was central to the functioning
of the whole law, and he "reluctantly” concluded that "Congress
exceeded the bounds of its authority ... Because the individual
mandate is unconstitutional and not severable, the entire Act
must be declared void."
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He said in January his decision was "the functional equivalent
of an injunction" that would bar the administration from
proceeding with implementing the law.

But the administration simply ignored him, causing
significant confusion among the states.

"The sooner this issue is finally decided by the Supreme Court,
the better off the entire nation will be," Vinson wrote in his latest
ruling yesterday. "And yet, it has been more than one month
from the entry of my order and judgment and still the
defendants have not filed their notice of appeal.” (We can only
speculate that the administration wants to drag its feet as long
as possible in order to sink its regulatory roots as deeply as
possible into our health sector and economy.)

In order to avoid a further delay, the judge interpreted the
administration's request for "clarification” as a request for a
stay, which he granted for just seven days. !f the government
faiis to file an appeal to his ruling, then all work to implement
the law must stop.

Judge Vinson's latest 20-page decision provides a concise
summary of his longer 78-page January ruling and is worth
your time.

=

States are in charge: The nation's governors clearly showed

.-who is in charge this week, as they flexed their muscle with the

administration over Medicaid spending and implementation of
the law. The White House needs them to begin setting up the
infrastructure for the health overhaul, and the governors are
pushing back in many, many ways.

President Obama’s offer to give them "flexibility" to implement
the law is nothing but rhetoric, but, once again, it was
misreported in the media as telling the states that they could go
their own way and not implement ObamaCare.

Nothing could be further from the truth! After the president met
with the governors, his chief advisors got on a conference call
with supparters and assured them that the "flexibility” the
president gave them simply means the states could set up a
government-controlled health system, including single-payer,
sooner,

The states would have to meet all of the law's impossible tests
of providing comprehensive coverage, making it "at least as
affordable as it would have been through the exchanges," and
provide coverage to just as many people, without adding to the
deficit.

The administration won't be able to meet those goals with
ObamaCare and there is no way the states could, either. So it
is nothing more than an empty speech.

[ﬂ =
Congress charges ahead: There were a number of important
developments on Capitel Hill this week:

¢ The Senate Finance Committee and House Energy &
Commerce Committee released a study showing that
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states face at least $118 billion in additional costs to
comply with ObamaCare. The governors made it clear that
there is simply no possible way they can afford that.

The House Energy and Commerce Oversight
Subcommittee released testimony by the Government
Accountability Office showing that Medicare loses almost
10 percent of its spending, or $48 billion a year, to waste
and fraud. That is an astonishing amount of money that no
private company would possibly tolerate. So whenever
someone tells you that Medicare's administrative costs are
lower than private companies (which they aren't, by the
way, when you count all costs), point out this reckless loss
of taxpayer dollars.

The House passed legislation introduced by Rep. Dan
Lungren to repeal the despised 1098 provision in
ObamaCare. Seventy-six Democrats joined in an
overwhelming vote of 314 10112 to pass the measure. But
it's different from the Senate-passed provision so the two
sides will have to come to a compromise if this is going to
be repealed for good in this Congress. Congrats 16 Rep.
Lungren for leading the charge.

And three governors testified before the House Energy &
Commerce Committee, with Mississippi Gov. Haley
Barbour and Utah Gov. Gary Herbert outlining in detai the
challenges their states face with Medicaid spending and
implementing ObamaCare.

5"

Order now! March is going to be a big month for us with the
release, on March 22, of our new book Why ObamaCare s
Wrong for America {HarperCollins). It will be in bookstores
across the country, but you can pre-order your copy now at
Amazon.com. | promise that you will find the book to be an
invaluable resource as the debate continues to unfold.
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By Paul Bedard

Healthcare Reform Law Requires New IRS Army Of 1,054

By PAUL BEDARD

Posted: February 15, 2011

The Intemal Revenue Service says it will need an battalion of,1,054_new _auditors-and staffers and new facilities_at a cost to
@XQ[S.Of_more_tharl_ $359 million In fiscal 2012 just to watch over.the initial.implementation_of President_ Obama's
(Trc-:althcare reforr_ﬁ;)Among the new corps will be 81 workers assigned to make sure tanning salons pay a new 10 percent

excise tax. Their cost: $11.5 million.

[See a slide show of 10 ways the GOP can take down Obamacare. ]

"The ACA [Afferdable Care Act] will require additional resources to build new IT systemns; modify existing tax processing

systems; provide taxpayer outreach and assistance services; make enhancements to notices, collections, and case
management systems to address and resolve taxpayer issues timely and accurately; and conduct focused examinations to
encourage compliance,” said the newly released IRS budget.

[See a slide show of 10 things that are, and aren't, in the healthcare law,]

In its request, the IRS explained that the tax changes assodiated with heaith reform are huge. {'Implementation of the -

- j : TN oty .y a3 qosct S A R "
Q\/ff,orﬁable_(:are Act of 2010 presents a major challende to the {RS. ACA répresents tHe 1argest set of tax law changes in more,”
N ‘ 20 years, with more_than 40 provisions that"amend the tax laws."/

aid: The requests are just the beginning, since the new healthcare program Is evolving and won't be fully implemented
until about 2014.

The detailed IRS budget documents spell out exactly what most of the new workforce will be doing. For example, some 81
will be tasked just to handle the tax reporting of 25,000 tanning salons. They face a new 10 percent excise tax on indoor
tanning services. Another 76 will be assigned to make sure businesses engaged in making and imported drugs pay their new

fee which is expected to deliver $2.8 billion to the Treasury in 2012 and 2013. The new healthcare corps will also require new
facilities and computers.

[See editorial cartoons about the healthcare law.]

The document gives the GOP a bright target to hit if they plan to make good on promises to defund the president's
healthcare plan.

Wyoming Sen. John Bamasso, who's become a point man in the budget battle, told Whispers, "The president's imesponsible
budget empowers the IRS to begin to audit Americans' healthcare. As the IRS says, Obamacare represents the Jargest set of
tax changes in more than 20 years. Adding hundreds of new jobs and millions of dollars to the IRS isn't going to make care
better or more available for anyone. 1 will continue to fight to repeal and replace Obamacare with patient centered reforms
that help the private sector—not the IRS—create more jobs."

The Treasury Department, which oversees the IRS said: "The Affordable Care Act includes important tax credits that help
small businesses provide health insurance for their employees and partially cover the cost of health insurance for Americans
who do not have access to affordabie coverage, and Treasury's Budget includes funding for the IRS to administer these tax
provisions. The vast majority of this funding will be used to develop information technology systems and other support to
lement the law and help taxpayers claim these important credits.”

IRS document also noted that other tax law changes related to the stimulus require more workers, estimated at about
15 new employees.

[See photos of healthcare reform protests.]

usnews.com/.../healthcare-reform-taw-r... 12
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It's not all tough news for taxpayers. The IRS regularly pays for its enforcement team and more when they collect taxes that

companies and individuals try to skip out on. According to the budget documents, the IRS plans to get a big retum on
investment worth about $279 million by fiscal 2014.

* Check out our editorial cartoons on healthcare.
* See a slide show of 10 ways the GOP can take down Obamacare.
* See the 10 best cities in which to look for a job,

Updated on 2/15/11

More Washington Whispers posts

Copyright © 2011 U.S.News & World Report LP All rights reserved.
Use of this Web site constitutes acceptance of our Terms and Conditions of Use and Privacy Policy.
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EI Judge strikes
down federai

WASHINGTON — President Obama's willingness to let states design their own health
care systems while meeting key federal goals as early as 2014 represents a challenge
to Republican governors and lawmakers opposed to the federal law.

Gbama's endorsement of legisiation Monday that would
give states such freecom three years earlier than the
2010 law allows was panned by Republicans more
interested in repealing the entire law or geting the U.5,
Supreme Court to declare it unconstitutional.

On the other hand, the president's move was applauded
by lawmakers in Vermont who want to go even further
than the federal law, which is designed to cover 32 million
mare Americans with health insurance. The law will
expand Medicaid and create a system of health

Pool photo by Ron Sacha

Prasident Ohama said he would accep! changas X L.
1 healih care exchanges, or marketplaces, in which insurers compete

fer customers.

Ads by Goegle THE GVAL: What else Obama told governors

Modicare Suppiement In ND INTERACTIVE: Road to health care legislation

Compare Top Rated Comaanies & Plans

For ND Rasidents Age 65 & Up "The president's embracing this proposal is good ‘put up
wwwy. Medinap30,5om or shut up' politics,” says Robert Laszewski, a private
ND.Heaith Insurance health ¢care consultant. "He is challenging afi of these

Low Manlhly Payments from Blue Republican governars who have control of both houses of
Cross Blue Sheid. Regquesl a Quate! . . .
their legistatures to put a betler idea on the table and

yivyrbeband.com .
show the country why it's better."
Blue Cress Plans

Golingiant quotas online! Compare The law is baing phased in, with the major provisions
henefils and apply in minutes. ) .
starting by 2014. States couid not opt out entirely. Xey
requirements would remain, such as those prohibiting
insurers from canceling coverage because of pre-existing conditions.

wrrw Gobeailbinsirance fom

States can ask Washington for a waiver from other provisions, such as the law's mandate
that all individuals get insurance — but they weuld have to cover as many pecple, provide
the same |evel of benefits and not raise the federal deficit.

"A state may nol like the way the (federal law) is providing

that coverage and could argue that other ways would be
more apprepriate, but they still have 1o come up with a way to do those three things,"” says
Laura Tobler of the National Conference of State Legislatures.

In his address to the governors, Obama quipped that many are not in the health law's “an
club.” But he urged them to work together tc put it inta practice and offered faster state
flexibility as an olive branch, Obama also has agreed to two other, less sweeping
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Examiner Editorial:
Obamacare is even worse than critics thought

Examiner Editorial
September 22, 2010

Six months ago, President Obama, Senate Majority Leader

Harry Reid and House Speaker Nancy Pelosi rammed

Obamacare down the throats of an unwilling American public.

Half a year removed from the unprecedented legislative

chicanery and backroom dealing that characterized the bill's

passage, we know much more about the bill than we did then.
few of the revelations:

» Obamacare won't decrease health care costs for the : Z
government [Accordifig 16 Medicare's actuary, it willificrease.  Much more has been revealed about

costs. The same 15 likely to happen 1ot privately Tanded health? Obamacafe since President Obama,
‘ are....@f Harry Reid and Nancy Pelosi pushed

the bill on Americans six months ago.

» As written, Obamacare covers elective abortions, contrary to ~ (J- Scott Applewhite/AP file)
Obama's promise that it wouldn't. This means that tax dollars will be used to pay for a procedure
millions of Americans across the political spectrum view as immoral. Supposedly, the Department of
Health and Human Services will bar abortion coverage with new regulations but these will likely be tied
up for years in litigation, and in the end may not survive the court challenge.

.\-.-.—-_..-.._._.._,-...
TV

percent of Iarge busmesses_wﬂl be forced to_change. coverage*probablygto more. expensxve plans <

»MaSG’ insurance premiums 57 in some places, it already has. Insurers, suddenly
forced to cover clients' children until age 26, have little choice but to raise premiums, and they attribute
to Obamacare's mandates a 1 to 9 percent increase. Obama's only method of preventing massive rate
increases so far has been to threaten insurers.

» Obamacare will force seasonal employers -- especially the ski and amusement park industries -- to pay
uge fines, cut hours, or lay off employees.

»Obamacare forces statés t0 guarantee nof only payment bt al§o treatment’ for mdlgent Medicaid’
gjﬁztlents With many doctors now refusing to take Medicaid (because they Iose 1 money doing so), cash-

http://www.printthis.clickability.com/pt/cpt7action=cpt&title=Examiner+Editorial%3A~+0... 9/26/2010
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strapped states could be sued and ordered to increase reimbursement rates beyond their means.

.{Qbamacarejmpp_sgs a huge nonmedical tax compliance burden on.small business. It will require them
to mail IRS 1099 tax forms to every vendor from whom they make purchases of more than $600 in a
year, with duplicate forms going to the Internal Revenue Service, Like so much else in the 2,500-page
bill, our senators and representatives were apparently unaware of this when they passed the measure.

»_Obb.macaré@l_l,g)_vs_-EIRS 10 confiscate part or all of your tax refund if you'do HoL-pUrehase a #
qualified insurance plan. The bill funds 16,000 hew IRS agg‘_ﬁjs 10 make sure Americans stay incling./

If you wonder why so many American voters are angry, and no longer give Obama the benefit of the
doubt on a variety of issues, you need look no further than Obamacare, whose birthday gift to America
might just be a GOP congressional majority.

Follow the Washington Examiner on Facebook

http://www.facebook.com/washingtonexaminer

More from Examiner Editorial
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N seltway Confidential

Local Tea Party group may have uncovered massive vote fraud in Texas

Fox News has great story about how Tea Party activism is changing the face American politics at the
local level: When Catherine Engelbrecht and her friends sat down and...

—Mark Hemingway
House Watch: NRCC hammers Rep. Schauer, D-Mich.

Some big new ad buys by Republicans in House races, and just a few new reports from the Democrats.
A few takeaways: - Generally, the Republicans are going for broke...

—David Freddoso
Groups’ election spending; L.ots of new ads, little airtime

ome new independent expenditures from outside groups — mostly small ones. The only noteworthy
purchases of airtime are by the lowa-based American Future Fund, against...

http://www.printthis.clickability.com/pt/cpt?action=cpt&title=Examiner+Editorial %3 A+0... 9/26/2010
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CBO Confirms Haaith Care Law Dutroys Jobs
TG A DA
—headlifie over 3’ Housé Budget Committed posting oA You Tube

Atong and rather dry discussion of nation's budgel outlook at the House

Budget Committee has exploded with a frenzy of politics after a brief

, exchange, highlighted in the video clip above, betwean Rep. John

Campbeil (R Calif.) and Cengressional, Budget Cffice directofDgtifiny.
W Bxrigndort. Thé CBO tast “‘Aligist had salimated al K8 iew health
f‘mﬁs 13w over ihe next decade would. redUCE te number of Svaral
(warkm in the-United. szatmhy.one Hall ot ong parcant,.and.Campball)

got Elmendorf to utter tha words 800, 000. .

CA.MPBELL “That means thal, in your osﬂmaﬁon. the haarh care law
would reduce smployment by BOG,000 in 2021, Is thal coract?”

KEIMENDORF: "Yes. The way / would put it is that we do estimate, as
you said, that the hausehold empioyment will be about 160 mition by the
ond of the decade, Half a percent of that is'800,000.That means that if
fhe reduction in the labor used was workers working the avarage number
‘of hours in the economy and eamlng the average waga, that thers would
be & reduction of 800,000 Workers.”

House Republicans have spent weeks criticizing the CBO and ils
estimate that repealing the health care law would increase tha deficit. But
semehow this estimate—reached with the same assumptions the CBO
has used before—met thair approvat.

Within hours, conservalive publications such as the Week)y Standard
and the Nationat Review hat posted commentaries lauding Elmendorf's
statement. "Job Killing," declared the National Raview. Tha National
Republitan Congressional Committee made it a campaign theme,
sending out an emait on Friday aftacking Oemocrats: "Jay tnslee Doesn't
Get It: ObamaCare WAl Cost 800,000 Jobs: Washington Democrat
Refuses to Repeal tha Law the CBO Admits WAl Destroy Jobs.” The
Washington Post's conservative blogger Jennifer Rubin approvingly
linked to the youtube video.

So what's the truth? Did Eimendorf really say the new health care law
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Th- Buttlu aver tha
Haalth Care BIll

GOP wnd Dems play games
with CBO fgures
Read on., weigh in »

would "destroy” jobs?

The Facts

Note that Eimendorf never said the words that the GOP has attributed to
him, such as "destroy” or "kiil,” He used the phrase “reduction of labor." It
doesa't quite roll off the tongue like "destroy” — and it does not mean the
samae thing.

The CBO first discussed this issue, briefly, in a budget analysis tast
August. Boiled down to plain English, the CBO is essentally saying that
some peopla who ane now in the work force because they need health
insurance would declde lo stop working because the health care law
guaranieed they would have access to health care,

Think of somacne who is 83, a couple of years before retirement, wha is
slillin 8 job only bacause they are waiting to get on Medicare when they
turn 85, Or a single mother with children wha is anty working to make
sure her kids have health insurance.

Now some might argue that despite these heartwarming stories, the
overall impact of the health law on employment is bad because it would
be encouraging people — some 800,000 — not to work. Moreover, the
argument could go, this would hurl tha nation's budget because 800,000
fewer people will pay taxes on their earninga. That's certainly an
intellectually solid argument -- though others might counter that universal
health care is worth & minimal reduction In overall emptoyment — but it's
riot &t all the same a3 saying these joba would be "destroyed.”

We asked a spokesman for the House Budget Committee for a
response, but have not heard one. If we get one, we will add it at the
end,

The Pinocchio Test

This is the kind of political gamesmanship that gives politics a bad name.
The House GOP has taken a a sliver of a phrase and twisted it beyond
all meaning. Elmendorf never said 800,000 jobs would be destroyed, and
he cartainly did not mean to suggest that. Given that Republicans have
routinely faulted the CBO for its estimates and assumptions on the heatth
care bill, they should be ashamed of immadiately embracing this
particular aspect of the CBC's analysis.

Three Pinocchios

Follow The Fact Checker on Twitter @GlennKesslerWpP

By Glenn Kessler | Fabruary 11, 2011; 3:00 PM ET
Categoriex; § Pinocchios, Economy, Health
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should clarify their comments,
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U.8. Constitution: Tenth Amendment

b iy

- i
{Effect of Provision on Federal Powerij

Federal Taxing Power .~-Not until after the Civil War » was the ldea that the reserved powers of the States
cumpn.se an indepéndent qualification of atherwise constitutional acts of the Federal Government actually
apphed to nul]lfy, in part, an act of Congress. This result was first reached in a tax case=-Collector v. Day. 9
Holdmg that a national income tax, in itself valid, could not be constitutionally levied upon the official salaries
of state officers, Justice Nelson made the sweeping statement that "the States within the limits of their powers
not granted, or, in the language of the Tenth Amendment, ‘reserved,’ are as independent of the general
governiment as that government within its sphere is independent of the States.” 10 In 1939, Collector v. Day wus
expressly cverruled. 11 Nevertheless, the problem of reconciling state and national interest still confronts the
Court occasicnally, and was elaborately considered in New York v. United States, 12 where, by a vote of six-to-
two, the Court upheld the right of the United States to tax the sale of mineral waters taken from property owned
by a State. Speaking for four members of the Court, Chief Justice Stone justified the tax on the ground that "[t)
he national taxing power would be unduly curtailed if the State, by extending its activities, could withdraw from

"t subjects of taxation traditionally within it." 13 Justices Frankfurter and Rutledge found in the Tenth
Amendment "no restriction upon Congress to include the States in levying a tax exacted equally from private
persons upon the same subject matter." L4 Justices Douglas and Black dissented, saying; "If the power of the
federal government to tax the States is conceded, the reserved power of the States guaranteed by the Tenth
Amendment does not give them the independence which they have always been assumed to have.” 15

e o

cheral Police Power —~A year béfore Collector v. Day was decided, the Court held invalid, except as
applied in t.he District of Columbia and other areas over which Congress has exclusive authority, a federal
statute penalizing the sale of dangerous illuminating oils. 16 The Court did not refer to the Tenth Amendment.
Cinstend 4t asserted that the Yexpress grant of power to regulate commerce among the States has always be been 7
{inderstood os limited by mn.erus______;:nfd as.a virteal-denial of any. power.to. mm{ere with the internal trade andl
business of the separate States; except, indeed, as-a necessary and proper, means fm
some othmxﬁessly granted 0T vested.” wr Similarly, in the Employers' Liability Cases, 18 an act of
Congress making every cartier engaged in interstate commerce liable to "any” employee, including those whose
activities related solely to intrastate activities, for injuries caused by negligence, was held uncenstitutional by a
closely divided Court, without explicit reliance on the Tenth Amendment, Not until it was confronted with the
Child Labor Law, which prohibited the transpartation in interstate commerce of goods produced in
establishments in which child labor was employed, did the Court hold that the state police power was an
obstacle to adoption of a measure which operated directly and immediately upon interstate commerce. In
Hammer v. Dagenhart, 19 five members of the Court found in the Tenth Amendment a mandate to nullify this
law as an unwarranted invasion of the reserved powers of the States. This decision was expressly overruled in
United States v. Darby. 20

During the twenty years following Hammer v. Dagenhart, a variety of measures designed to regulate economic
activities, directly or indirectly, were held void on similar grounds. Excise taxes on the profits of factories in
which child Iabor was employed, 21 on the sale of grain futures on markets which failed to comply with federal
regulations, 22 on the sale of coal produced by nonmembers of a coal code established as a part of a federal
regulatory scheme, 23 and a tax on the processing of agricultural products, the proceeds of which were paid to
farmers who complied with production limitations imposed by the Federal Government, 24 were all found to
invade the reserved powers of the States. In Schechter Corp. v. United States, 25 the Court, after holding that
the commerce power did not extend to local sales of poultry, cited the Tenth Amendment to refute the
argument that the existence of an economic emergency justified the exercise of what Chief Justice Hughes
called "extraccnstitutional authority.” 26

In 1941, the Court came full circle in its exposition of this Amendment. Having returned four years eatlier to the
position of John Marshall when it sustained the Social Security Act 2y and National Eabor Relations Act, 28 it
explicitly restated Marshall's thesis in upholding the Fair Labor Standards Act in United States v. Darby. 29
Speaking for a unanimous Court, Chief Justice Stone wrote: "The power of Congress over interstate commerce

http://caselaw.]p.findlaw.com/data/Constitution/amendment 1 0/02 html
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is complete in itself, may be exercised to its utmost extent, and acknowledges no limitations other than are
prescribed in the Constitution.’ . . . That power can neither be enlarged nor diminished by the exercise or non-
exercise of state power. . . . It is no objection to the assertion of the power to regulate interstate commerce that
its exercise is attended by the same incidents which attended the exercise of the polica power of the states. . ..
Gur conclusion is unaffected by the Tenth Amendment which .. . states but a truism that all is retained which
has not been surrendered.” 30

But even priot to 1937 not all measures takan to promote objectives which had traditionally been regarded as
the responsibilities of the States had been held invalid. In Hamilton v. Kentucky Distilleries Co., 31 a
unanimous Court, speaking by Justice Brandeis, upheld "War Prohibition,” saying: "That the United States
lacks the police power, and that this was reserved to the States by the Tenth Amendment, is true, But it is
nonetheless true that when the United States exerts any of the powers conferred upon it by the Constitution, no
valid objection can be based upon the fact that such exercise may be attended by the same incidents which
attend the exercise by n State of its police power." 32 And in a series of cases, which today seem irreconcilable
with Hammer v. Dagenhart, it sustained federal laws penalizing the interstate transportation of lottery tickets,
33 of women for immoral purposes, 34 of stolen automobiles, 35 and of tick- infected cattle, 36 as wellas a
statute prohibiting the mailing of chscene matter. 37 It affirmed the power of Congress to punish the forgery of
bills of lading purporting to cover interstate shipments of merchandise, 38 to subject prison-made gocds
moved from one State to another to the laws of the recetving State, 39 to regulate prescriptions for the
medicinal use of liquor as an appropriate measure for the enforcement of the Eighteenth Amendment, 40 and
to vontrol extortionate means of collecting and attempting to collect payments on loans, even when all aspects
of the credit transaction took place within one $tate’s boundaries. 41 More recently, the Court upheld
provisions of federal surface mining law that conld be characterized as "land use vregulation” traditionally
subject to state police power regulation. 42

Notwithstanding these federal inroads into powers otherwise reserved to the States, the Court has held that
Congress could not itself undertake to punish a violation of state law; in United States v. Constantine, 43 a
grossly disproportionate excise tax imposed on retait liquot dealers carrying on busiress in violation of local
law was held unconstitutional. More recently, the Court struck down a statute prohibiting possession of a gun
at ot near a school, bejecting an argument that poessession of firearms in school zones can be punished under
the Commerce Clause because it impairs the functioning of the national economy. Acceptance of this ratinnale,

. the Court said, would eliminate "a[ny] distinction between what is truly national and what is truty local,” would
convert Congress' commerce powet into “a general police power of the sott retained by the States," and would
undermine the "first principle” that the Federal Government is one of enumerated and limited powers. Supp.1
However, Congress does not contravene reserved state police powers when it levies an occupation tax on all
persons engaged in the business of accepting wagers regardless of whether those persons are violating state
law, and imposes severc penalties for failure to register and pay the tax. 44

Federal Regulations Affecting State Activities and Instrumentalities .--Since the mid-1970s, the
Court has been closely divided aver whether the Tenth Amendment or related constitutional doctrine
constrains congressional authority to subject state activities and instrumentalities to generally applicable
requirements enacted putsuant to the commerce power. 45 Under Gareia v. San Antonio Metropolitan Transit
Authority, 46 the Court's most recent ruling directly on point, the Tenth Amendment imposes practically no
Jjudicially enforceable limit on generally applicable federal legislation, and states must lock to the pelitical
process for redress. Garcla, however, like National League of Cities v. Usery, 47 the case it overruled, was a 5-4
decision, and there are recent indications that the Court may be ready to resurrect scme form of Tenth
Amendment constraint on Congress.

In National Leagne of Cities v. Usery, the Court conceded that the fegistation under attack, which regulated the
wages and hours of certain state and local governmental employees, was "undoubtedly within the scope of the
Commerce Clause,” 48 but it cautioned that "there are attributes of sovereignty attaching to every state
government which may not be impaired by Congress, not because Congress may lack an affirmative grant of
legislative authority to reach the matter, but because the Constitution prohibits it from exercising the authority
in that manner.” 49 The Court approached but did not reach the conetusion that the Tenth Amendment was the
prohibition here, not that it directly interdicted federal power because power which is delegated is not reserved,
but that it implicitly embedied a policy against impairing the States' integrity or ability to function. 50 But, in
the end, the Court held that the legislation was invalid, not because it viclated a prohibition found in the Tenth
Amendment or elsewhere, but because the law was "not within the authority granted Congress.” 51 In
subsequent cases applying or distinguishing National League of Cities, the Court and dissenters wrote as if the
Tenth Amendment was the prohibition. 52 Whatever the source of the constraint, it was held not to limit the
exercise of power under the Reconstruction Amendments, 53

The Court averruled National League of Cities in Gareia v. San Antonio Metropolitan Transit Auth. 54 Justice
Blackmun's opinion for the Court in Garcia concluded that the Natonal League of Cities test for "integral
operations in areas of traditional governmental functions" had proven "both impractical and doctrinally
barren," and that the Court in 1976 had "tried to repair what did not need repair,” 55 With only passing
referance to the Tenth Amendinent the Court nonetheless clearly reverted to the Madisonian view of the
Amendment reflected in Unites States v. Darby. 56 States retain a significant amount of sovereign authority
"only to the extent that the Constitution has not divested them of their original powers and transferred those
powers to the Federal Government." 57 The principal restraints on congressional exercise of the Commerce
power are to be found not in the Tenth Amendinent or in the Commerce Clause itself, but in the structure of the
Federal Government and in the political processes. 58 "Freestanding conceptions of state sovereignty” such as

http://caselaw.1p.findlaw.com/data/Constitution/amendment 10/02.htm] 3/3/2010
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the National League of Cities test subvert the federal system by "invit[ing] an unelected federal judiciary to
make decigions about which state policies it favors and which ones it dislikes.”" 56 While continuing to recognize
that "Congress' authority under the Commerce Clanse must reflect [the] position . . . that the States occupy a
special and specific position in our constitutional system,” the Court held that application of Fair Labor
Standards Act minimum wage and overtime provisions to state employment does not require identification of
these "affirmative limits.” 60 In sum, the Court in Garcia seems to have said that most but not necessarily all
disputes over the effects on state sovereignty of federal commerce power legislation are to be considered
political questions. What it would take for legislation to so threaten the "special and specific position” that
states occupy in the constitutional system as to require judicial rather than political resolution was not
delincated.

The first indication was that it would take a very unusual case indeed. In South Carolina v. Baker the Court
expansively interpreted Garcia as meaning that there must be an allegation of "some extraordinary defects in
the national political process” before the Court will apply substantive judicial review standards to claims that
Congress has regulated state activities in violation of the Tenth Amendment. 61 A claim that Congress acted on
incomplete information would not suffice, the Court noting that South Carolina had "not even alleged that it
was deprived of any right to participate in the national political process or that it was singled out in a way that
left it politically isolated and powerless™ 62 Thus, the general rule was that "limits on Congress' authority to
regulate state activities . . , are structural, not substantive--i.e., that States must find their protection from
congressional regulation through the natienal political process, not through judicially defined spheres of
unregulable state activity.” 63

Later indications are that the Court may be looking for ways to back off from Garcia. One device is to apply a
"clear staternent” rule requiring unambiguous statement of congressional intent to displace state authority.
After noting the serfous constitutional issues that would be raised by interpreting the Age Discrimination in
Employment Act to apply to appointed state judges, the Court in Gregory v. Asheroft 64 explained that, becanse
Garcia “constrained” consideration of "the limits that the state-federal balance places on Congress’ powers,” a
plain statement rule was all the more necessary. "[IInasmuch as this Court in Garcia has left primarily to the
political process the protection of the States against intrusive exercises of Congress' Commerce Clause powers,
we must be absolutely certain that Congress intended such an exercise.”

The Court's 1992 decision in New York v. United States, 65 may portend a more direct retreat from Garcia, The
holding in New York, that Congress may not "commandeer” state regulatory processes by ordering states to
enact or administer a federal regulatory program, applied a limitation on congressional power previously
recognized in dictum 66 and in no way inconsistent with the holding in Garcia. Language in the opinion,
however, sounds more reminiscent of National League of Cities than of Garcia. First, the Court's opinion by
Justice O'Connor declares that it makes no difference whether federalism canstraints derive from limitations
inherent in the Tenth Amendment, or instead from the absence of power delegated to Congress under Article I;
"the Tenth Amendrment thus directs us to determine . . . whether an incident of state sovercignty is protected by
a limitation on an Article I power." 67 Secend, the Court, without reference to Gareia, thoroughly repudiated
Garcia's "structural” approach requiring states to leck primarily to the political processes for protection. In
rejecting arguments that New York's sovereignty could not have been infringed because its representatives had
participated in developing the compromise legislation and had consented to its enactment, the Court declared
that "[tThe Constitution does not protect the sovereignty of States for the benefit of the States or State
governments, [but instead] for the protection of individuals." Consequently, “State officials cannot consent to
the enlargement of the powers of Congress beycnd those enumerated in the Constitution.” 68 The stage
appears to be set, therefore, for some relaxation of Garcia's obstacles to federalism-based challenges to
legislation enacted pursuant to the commerce power.

Footmotes
{Footmote 9] 78 U.S. (1 Wall.) 113 (1871).
[Footnote t0] Id, at 124,

[Footnote 11] Graves v. New York ex rel. O'Keefe, 306 U.S 466 (1939). The Internal Revenue Service is
authorized to sue a state auditor personally and recover from him an amount equal to the accrued salaries
which, after having been served with notice of levy, he pald to state employees delinguent in their federal
income tax. Sims v, United States, 359 U.S. 108 {1959).

[Footnote 12] 326 U.S. 572(1046).
[Footnote 131 Id. at 58g.
{Footnote 14) Id. at 584.

[Footnote 15] 1d. at 505. Most recently, the issue was canvassed, but inconclusively, in Massachusetts v, United
States, 435 UF.S. 444 (1978).

{Footnots 16} United States V. Dewttt, 765 U.87(7 Wall ) 41,(1870)»
[Footnote 17} 1d. at 44.

[Footnote 18] 207 US. 463 (1608). See also Keller . United States, 213 U.S. 138 (1909).
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{Footnote 19] 247 U.S. 251 (1018).
[Footnote 20] 312 U.S. 100 (1941).
[Footnote 21] Child Labor Tax Case, 250 U.S, 20, 26 , 38 (192_2}.
[Footmote 22] Hill v. Wallace, 259 U.S. 44 (1922). See also Trusler v. Crocks, 269 1.8, 475 (1926).
{Footnote 23] Carter v. Carter Coal Co., 268 U.S. 238 (1936).
{Footnote 2¢] United States v, Butler, 297 US. 1 (1936).
[Footnote 25] 295 US. 495 (1935).
[Footnote 26] Id. at 529.
{Footnote 27] Steward Machine Co. v. Davis, 301 U.S. 548 (1937); Helvering v. Davis, 301 U.S. 619 (1037).
[Footnote 28] NLRB v. Jones & Laughlin Stee) Corp., 301 U.S. 1{1937).

[Footmote 29] 3tz US. 100 {1941). See also United States v. Carolene Products Co., 304 U.S. 144, 147 (1938);
Case v, Bowles, 327 US. 92, 101 (1946).

[Foomote 30} 312 US. 100, 114, 123, 124 (1941). See also Fernandez v. Wiener, 326 U.5. 340, 362 (1945).
[Footnote 31] 251 U.S. 146 (1919).

[Footnote 32] Id. at 156.

[Eootmote 33] Lottery Case (Champion v. Ames), 188 U.S, 321 (1903).

[Footnote 34] Hoke v, United States, 227 U.5. 308 (1913).

[Footnote 35] Brooks v. United States, 267 U.S, 432 (1925).

[Footnote 36) Thornton v, United States, 271 U.S. 414 {1926).

[Footnote 37] Roth v. United States, 354 U.S. :176 (1957).

[Footnote 38] United States v, Ferger, 250 U.S. 199 (1919).

[Footnote 39] Kentucky Whip & Collar Co. v. Illinois C. R.R., 269 U.S. 334 (1937).
[Footnote 40] Everard's Breweries v. Day, 265 U.S. 545 (1924).

[Footnote 41} Perez v, United States, 402 U.S. 146 (1971).

{Footnote 42] Hodel v. Virginia Surface Mining & Recl. Ass'n, 452 U.S. 264 (1981).

{Footnote 43] 206 US, 287 (1535). The Civil Rights Act of 1875, which made it a crime for one person to
deprive another of equal accommodations at inns, theaters or public conveyances was found to exceed the
powers conferred on Congress by the Thirteenth and Fourteenth Amendments and hence to be an unlawful
invasion of the powers reserved to the States by the Tenth Amendment, Civil Rights Cases, 109 U.8. 3,15
(1883). Congress has now accomplished this end under its commerce powers, Heart of Atlanta Motel v. United
States, 379 U.S. 241 (1964); Katzenbach v. McClung, 379 U.S. 294 (1664), but it is clear that the rationale of the
Civil Rights Cases has been greatly modified if not severely impaired. Cf. Jones v. Alfred H. Mayer Co., 392 U5,
409 (1568) (13th Amendment); Griffin v. Breckenridge, 403 U.S. 88 (1971) (1ath Amendment); United States v,
Guest, 383 US. 745 (1666) (14th Amendment).

[Footnote 1 (1996 Supplement}] United States v. Lopez, 115 8, Ct. 1624, 1633-34 {1995),

[Footnote 44] United States v. Kahriger, 345 U.S. 22, 25 -26 (1053); Lewis v, United States, 348 U.S. 419 (1955).
[Footnote 45] The matter is discussed more fully supra, pp.922-30.

[Footnute 46] 469 US. 528 {(1985).

[Footnote 47] 426 U.S. 833 (1976},

[Footnote 48] Id. at 841.

[Footnote 49} Id. at B45.

[Footnote 50] Id. at 843.

[Footnote 51] Id. at 852.

[Footnote 52] E.g., FERC v, Mississippi, 456 U.S, 742, 771 (1982) {(Justice Powell dissenting); id. at 775 (Justice
O'Connor dissenting); EEQC v. Wyoming, 460 U.S, 226 (1083), The EEOC Court distinguished National League
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of Cities, holding that application of the Age Discrimination in Employment Act to state fish and game wardens
did not directly impair the state’s ability to structure integral operations in areas of traditional governmental
function, since the state remained free to assess each warden's fitness on an individualized basis and retire
those found unfit for the job.

[Footnote 53] Fitzpatrick v. Bitzer, 427 U.S. 445 (1976); City of Rome v. United States, 446 U.8. 156 (1980);
Fullilove v. Klutznick, 448 US. 448, 476 -78 (1980} {plurality opinion of Chief Justice Burger).

[Footnote 54] 460 U.S. 528 (1085). The issue was again decided by a 5 to 4 voie, Justice Blackmun's qualified
aceeptance of the National League of Cities approach having changed to complete rejection.

[Footnote 53] id. at 557.

[Footnote 56] 3:2 US. 100, 124 (1941}, supra p.1509; Madison's views were qucted by the Court in Garcia, 469
U.S.at549.

[Footnote 57] 469 US.at549.

[Footnote 58] "Apart from the limitation on federal authority inherent in the delegated nature of Congress'
Article I powers, the principal means chosen by the Framers to ensure the role of the States in the federal
system lies in the structure of the Federal Government itself.” 469 U.S. at 550 . The Court cited the role of states
in selecting the President, and the equal representation of states in the Senate. Id. at 551.

[Eootnote 59] 469 US. at 530, 546.
[Footnote 60] 469 U.S, at 556 .

[Footnote 61] 485 U.S. 505, 512 (1988). Justice Scalia, in a separate concurring opinion, objected to this
language as departing from the Court’s assertion in Garcia that the "constitutional structure™ imposes some
affirmative limits on congressional action. Td. at 528.

[Footnote 62] Id. at 513.
[Footnote 63) Id. at 512.

[Footnote 64) 501 1.S. 452, 464 (1991). The Court left no doubt that it considered the constitutional issue
serious. "[T1he authority of the people of the States to determine the qualifications of their most important
government officials , . . is an authority that lies at ‘the heart of representative government’ [and} is a power
reserved to the States under the Teath Amendment and guaranteed them by [the Guarantee Clause].” k. at
463. In the latter context the Court's opinion by Justice O'Connor cited Merritt, The Guarantee Clause and
State Autonomy: Federalism for a Third Century, 88 Colum. L. Rev. 1 (1088). See also McConnell, Federalism:
Evaluating the Founders' Design, 54 U. Chi, L. Rev. 1484 (1987) (also cited by the Court); and Van Alystyne,
The Secord Death of Federalism, 83 Mich, L. Rev. 1709 (1085).

{Footnote 65} 112 S. Ct. 2408 (1992).

[Footnote 66] See, e.g., Hodel v. Virginia Surface Mining & Recl. Ass'n, 452 U.S. 264, 288 (1981); FERC v.
Mississippt, 456 1S, 742, 765 (1082); South Carolina v. Baker, 485 U.S. 505, 513 -15 (1988).

{Footnote 67] 112 5. Ct. at 2418.

{Footnote 68] Id. at 2431-32.
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March 21, 2011 House IBL Committee Testimony of ND AFL-CIO: David kT Kemnitz;President

7
SB 2309
Question of constitutionality answered in part in Article 1—Section 8

Act for the Relief of Sick 7 Disabled Seamen, July, 1798 - attached

Signed by President John Adams, Thomas Jefferson was then President of the Senate, both
men helped write the U.S. Constitution.

Also submitted: The Affordable Care Act: Immediate Benefits for North Dakota.
Copy of Letter to U.S. House of Representatives with rationale to keep Act.
12 Reasons to Support Health Care Act.

The Constitution of the United States: A Transcription

Note: The following text is a transcription of the Constitution in its original form,
ftems that are hyperlinked have since been amended or superseded.

We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic
Tranquility, provide for the common defence, promote the general Welfare, and secure the Blessings of Liberty to
ourselves and our Posterity, do ordain and estabiish this Constitution for the United States of America.

Article. I, Section. 8.

The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide
for the common Defence and general Welfare of the United States; but all Duties, Imposts and Excises shall be
uniform throughout the United States:

To borrow Money on the credit of the United States;
To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes;

To estabiish an uniform Rule of Naturalization, and uniform Laws on the subject of Bankruptcies throughout the
United States;

To cein Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of Weights and Measures;
Te provide for the Punishment of counterfeiting the Securities and current Coin of the United States;
To establish Post Offices and post Roads;

To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inveniors the
exclusive Right to their respective Writings and Discoveries;



To constitute Tribunals inferior to the supreme Court;

To define and punish Piracies and Felonies commitied an the high Seas, and Offences against the Law of Nations;
To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on Land and Water,
To raise and support Armies, but no Appropriation of Money to that Use shall be for a lenger Term than two Years;
To provide and maintain a Navy;

To make Rules for the Government and Regulation of the land and naval Forces;

To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repe! invasions;

To provide for organizing, arming, and disciplining, the Militia, and for governing such Part of them as may be
employed in the Service of the United States, reserving to the States respectively, the Appointment of the Officers,
and the Authority of training the Militia according to the discipline prascribed by Congress;

To exercise exclusive Legislation in ail Cases whatsoever, over such District (not exceeding ten Miles square) as
may, by Cession of particutar States, and the Acceptance of Congress, become the Seat of the Government of the
United States, and to exercise like Authority over all Places purchased by the Consent of the Legislature of the State
in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings;--
And

To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other
Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.
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Weh July, 1798.
CHAP. [94.] An act for the relief of sick and disabied seamen.!

§ L. Be it enacted, Sfc. That from and after the first day of September next, the master or owner
of every ship or vessel of the United Statss, arriving from a foreign port into any port of the
United States, shall, before such ship or vessel shall be admitted to an entry, render to the
collector a true account of the number of seamen that shall have been employed on board such
vessel since she was last entered at any port in the United States, and shall pay, to the said
collector, at the rate of twenty cents per month for every seaman so employed ; which sum he is
hereby authorized to retain out of the wages of such seamen.

§ 2. That from and after the first day of September next, no collector shall grant to any ship or
vessel whose enrollment or license for carrying on the coasting trade has expired, a new
enrollment or license, before the master of such ship or vessel shall first render a true account to
the collector, of the number of seamen, and the time they have severally been employed on board
such ship or vessel, during the continuance of the license which has so expired, and pay to such
collector twe n or every month such seamen have been severally emploved as
aforesaid ; which sum the said master {s hereby authorized to retain out of the wages of such
seamen. And if any such master shall render a falsz account of the number of men, and the length

of time-they have severally been employed, as is herein required, he shall forfeit and pay one ﬁ_ﬂg‘

hundred dollars.

§ 3. That it shall be the duty of the several collectors to make a quarterly return of the sums
collected by them, respectively, by virtue of this act, to the secretary of the treasury ; and the

president of the United States is hereby authorized, out of the same, to provide forthe temporary
. ; . o

m 2iLin the hospitals or other proper institutions

now established in the several ports of the United States, or in ports where no such institutions

——an

exist, then in such other manper as he shall direct: Provided, that the moneys collected in any
one district, shall be expended within the same.

§4. That if any surplus shall remain of the moneys to be collected by virtue of this act, after
defraying the expense of such temporary relief and support, that the same, together with such
private donations as may be made for that purpose, (which the president is hereby authorized to
receive,) shall be invested in the stock of the United States, under the direction of the president;
and when, in his opinicn, a sufficient fund shall be accumulated, he is hereby authorized to
purchase or receive cessions or donations of ground or buildings, in the name of the United
States, and to cause buildings, when necessary, to be erected as hespitals for the accommeoedation
of sick and disabled seamen.

§ 5. That the president of the United States be, and he is hereby, authorized 0 nominate and
appoint, in such ports of the United States as he may think proper, one or more persons, to be
called directors of the marine hospital of the United States, whose duty it shall be to direct the
expenditure of the fund assigned for their respective ports, according to the third section of this
act; to provide for the accommodation of sick and disabled seamen, under such general

* Curtis, George Tickner. A Treatise on the Rights and Duties of Merchant Seamen, According to the General Maritime Law, and -
the Statutes of the United States. {Boston: Charles C. Uttle and James Brown, 1841), 407-405

Compliments of
Morth Dakota AFL-Cig
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instructions as shall be given by the president of the United States for that purpose, and also,
subject to the iike general instructions, to direct and govern such hospitals, as the president may
direct to be built in the respective ports : and that the said directors shall hold their offices during™~
~“the pleasure of the president, who is authorized to fill up all vacancies that may be occasioned by
the death or removal of any of the persous 50 to be appointed. And the said directors shall render
an account of the moneys received and expended by them, once in every quarter of a year, to the
secretary of the treasury, or such other person as the president shall direct; but no other
allowance or compensation shall be made to the said directors, except the payment of such
expenses as they may incur in the actual discharge of the duties required by this act. [Approved,

July 16,1798.]

In 1798, the United States Congress passed an Act for Relief of Sick and Disabled
Seaman. http://www.scribd.com/doc/29099806/Act-for-the-Relief-of-Sick-
DisabledSeamen-July-1798

This law required all seamen who worked in the merchant marine (private companies) to pay
a special tax to fund medical care and hospitals for seamen who were sick or injured. The
government deemed that merchant seamen were necessary to the economic health of
America and their hard labor jobs often produced injuries that if left untreated would result
in an unnecessary loss of their labor and economic hardship for our country.

Thomas Jefferson was the Senate leader and John Adams the President. I dare say both of
them were very familiar with our Constitution and it's restrictions, yet they both helped put
in place this common sense law and never once considered it an affront to personal liberty.

There is very little difference between that act and compulsory health insurance
other than one is a tax and the other a fine if one doesn't comply. Both require
citizens to help fund their own health care. Both have the power to create a

.hea!thier workforce and consequently a healthier economy.
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January 26, 2011

Honorable Paul Ryan, Chairman

Honorable Chris Van Hollen, Ranking Member
U.S. House of Representatives

Committee on the Budget

Washington, DC 20515

Pear Chairman Ryan and Representative Van Hollen:

Congress this week is holding hearings on the economic impact of health care reform.
We write to convey our strong conclusion that leaving in place the Patient Protection and
Affordable Care Act of 2010 will significantly strengthen our nation’s economy over the
long haul and promote more rapid economic recovery in the immediate years ahead.
Repealing the Affordable Care Act would cause needless economic harm and would set
back efforts to create a more disciplined and more effective health care system.

Our conclusion is based on two economic principles. First, high medical spending harms
our nation’s workers, new job creation, and overall economic growth, Many studies
demonstrate that employers respond to rising health insurance costs by reducing wages,
hiring fewer workers, or some combination of the two. Lack of universal coverage
impairs job mobility as well because many workers pass up opportunities for self-
employment or positions working for small firms because they fear losing their health
insurance or facing higher premiums.

Second, the Affardable Care Act contains essentially every cost-containment provision

policy analysts have considersd effective in reducing the rate of medical spending. These
provisions include;

* Payment innovations such as greater reimbursement for patient-centered primary
care; bundled payments for hospital care, physician care, and other medical
services provided for a single episode of care; shared savings approaches or
capitation payments that reward accountable provider groups that assume
responsibility for the centinuum of a patient’s care; and pay-for-performance
incentives for Medicare providers.

*  An Independent Payment Advisorv Board with authority to make
recommendations to reduce cost growth and improve quality within both
Medicare and the health system as a whole

* A new Innovation Center within the Centers for Medicare und Medicaid Services
charged with streamlining the testing of demonstration and pilot projects in
Medicare and rapidly expanding successful models across the program

* Measures 1o inform patients and pavers about the qualiry of medical care
providers, which provide relatively low-quality, high-cost providers financial
incentives to improve their care

« Increased funding for comparative effectiveness research



v Increased emphasis on wellness and prevention

Taken together, these provisions are likely to reduce employer spending on health
insurance. Estimates suggest spending reductions ranging from tens of billions of dollars
to hundreds of billions of dollars. Because repealing our nation’s new health reform law
would eliminate the above provisions, it would increase business spending on health
insurance, and hence reduce employment.

One study concludes that repealing the Affordabie Care Act would produce job
reductions of 250,000 to 400,000 annually over the next decade, Worker mobility would
be impaired as well, as people remain locked into less productive jobs just to get health
insurance.

The budgetary impact of repeal also would be severe. The Congressional Budget Office
concludes that repealing the Affordable Care Act would increase the cumulative federal
deficit by $230 billion over the next decade, and would further increase the deficit in later
years. Other studies suggest that the budgetary impact of repeal is even greater. State and
local governments would face even more serious fiscal challenges if the Affordable Care
Act were repealed, as they would lose substantial resources provided under the new law
while facing the burdens of caring for 32 million more uninsured people. Repeal, in short,
would thus make a difficult budget situation even worse.

Rather than undermining health reform, Congress needs to make the Affordable Care Act
as successful as it can be. This would be as good for our economy as it would be for the
health of our citizens.

Sincerely,

Henry J. Aaron
Senior Fellow
The Brookings Institution

Jean Marie Abraham
Assistant Professor
University of Minnesota School of Public Health

Randy Albelda
Professor of Economics
University of Massachusetts, Boston

Sylvia A. Allegretto
Economist
University of California, Berkeley

Stuart Altman
Sol C. Chaikin Professor of National Health Policy
Brandeis University

200 ‘pr‘gﬂ/‘%/?ﬂﬂ z/ S /’fncf_s



. http://www.standupforhealthcare.org/learn-more/quick-facts/12-

reasons-to-support-heaith-
care?gclid=CIP5tMKr3aYCFcbsKgodJEEY1Q Compliments of

Norlh Dakota AFL-CID
12 Reasons to Support Health

Care

Qur new health care taw will have a profound impact on the health and economic well-being
of American families, businesses, and the economy. Below are somea of the key provisions of
the new legislation. Click on each icon to read mcre!

The new health care law will:

Ensure that all Americans have access to quality,
{ affordable health care.

{ Create a new, regulated marketplace where consumers
1 can purchase affordable health care.

{ Extend much needed relief to small businesses.

Improve Medicare by helping seniors and people with
a {disabilities afford their prescription drugs.

{ Prohibit denials of coverage based con pre-existing
] conditions.




Limit out-of-pocket costs so that Americans have security
{ and peace of mind.

§ Help young adults by requiring insurers to allow all
{ depencents to remain on their parents plan until age 26.

{ Expand Medicaid to millions of iow-income Americans.

d Hold insurance companies accountable for how our health
| care dollars are spent.

1 Clamp down on insurance company abuses,

4 Invest in preventive care.

Privacy Policy

Contact

A project of Familizs USA

© 2010 Stand Up for Health Care
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The Affordable Care Act: Immiediite Benefits for North Dakota

Support for seniors: Compliments of

North Dakota AFL.CIO
Closing the Medicare Part D donut hole. Last year, roughly 8,050 Medicare
beneficiaries in North Dakota hit the donut hole, or gap in Medicare Part D drug
coverage, and received no additional help to defray the cost of their prescription drugs.
As of early August, 1,700 of seniors in North Dakota have already received their 5230
tax free rebate for hitting the donut hole. These checks began being mailed oui in mid-
June and will continue to be mailed out monthly through the vear as mores beneficiaries
hit the donut hole. The new law continues to provide additional discounts for seniors on
Medicare in the years ahead and closes the donut hole by 2020.

Free preventive services for seniors. All 106,000 of Medicare enrolless in North
Dakota will get preventive services, like colorectal cancer scresnings, mammograms, and
an annual wellness visit without copayments, ceinsurance, or deductibles.

Coverage expansions:

»

Affordable insurance for urinsured Americans with pre-existing conditions. 57.5
million federa! dollars are avaitable to North Dakota starting July 1 to provide coverage
for uninsured residents with pre-existing medical conditions through a new Pre-Existing
Condition [nsurance Plan program, funded entirely by the Federal government. The
program is a bridge to 2014 when Americans will have access to affordable coverage
options in the new health insurance Exchanges and insurance companies will be
prohibited from denying coverags o Americans with pre-existing conditions.

Small business tax credits. 17,700 small businssses in Norih Dakota may be eligible for
the new small business tax credit that makes it easier for businesseas to provids coveragze
to their workers and makes premiums more affordable." Small businesses pay, on
average, 1§ percent more than large businesses for the same coverage, and health
insurance premiums have gone up three times faster than wages in the past L0 yeuars, This
tax credit i3 just the first step towards bringing those costs down and making coverags
affordable for small businesses.

Extending coverage to young adulis. When families renew or purchase insurance on or
after September 23, 2010, plans and issuers that ofter coverage to children on thair
parants’ policy must allow children to remain on their parents’ policy until they twm 26.
unless the adult child has another offer of job-based coverage in some cases. This
provision will bring reliet for roughly 2,630 individuals in North Dakota who could now
have quality affordable coverage through thew p=.1r-ants..i"i Some employers and ths vast
majority of insurars have agreed to cover adult children immediately.



o Support for health coverage for early retirees. An estimated 6,320 people from North
Dakota retired before they were eligible for Medicare and have health coverage through
their former employers. Unfortunately, the number of firms that provide health coverage
to their retirees have decreased over time." This year, 2 S5 billion temporary eariy retiree
reinsurance program will help stabilize early retiree coverage and help ensure that firms
continue to provide health coverage to their early retirees. Companies, unions, and State

and local governments are eligible for these benefits.

* New Medicaid options for States. For the first time, North Dakota has the option of
Federal Medicaid funding for coverage for all low-income populations, irrespective of
age, disability, or family status,

Stronger Consumer protections:

e New consumer protections in the insurance market when families renew or
purchase coverage on or after September 23, 2010:

¢ Insurance companies will no longer be able to place lifetime limits on the
coverage they provide, ensuring that the 403,000 residents with private insurance
coverage never have to worry about their coverage running out and facing
catastrophic out-of-pocket costs,

o Insurance companies will be banned from dropping people from coverage when
they get sick just because of a mistake in their paperwork, protecting the 63,000
individuals who purchase insurance in the individual market from.dishonest
lnsurance practices.

o Insurance companies will not be able to exclude children from coverage because
of a pre-existing condition, giving parents across North Dakota peace of mind.

o Insurance plans’ use of annual limits will be tightly regulated to ensure access to
needed care. This will protect the 340,000 residents of North Dakota with health
insurance from their employer, along with anyone who signs up for a new
insurance plan in North Dakota.

o Health insurers offering new plans will have to develop an appeals process to
make it easy for enrollees to dispute the denial of a medical ¢laim.

o Consumers in new plans will have coverage for recommended preventive services
- like colon cancer screening, mammograms, immunizations, and well-baby and
welt-child care — without having to pay a co-pay, coinsurance, or deductible.

Improved Access to Care:

»  Patients’ choice of doctors will be protected by allowing plan members in new plans o
pick anv participating primary care provider, prohibizing insurers from requiring prior
authorization before a woman sees an ob-gyn, and ensuring access to emergancy care.




* Strengthening community health centers. Beginning October 1, 2010. increased
funding for Community Health Centers will help nearly double the number of patients
seen by the centers over the next five years. The funding c¢an go towards helping the 23
existing Community Health Centers in North Dakota and can also support the
construction of new centers. This builds on a $2 billion investment in Community Health
Centers in the American Recovery and Reinvestment Act, which has provided an
unprecedented opportunity to serve more patients, stimulate new jobs, and meet the
significant increase in demand for primary health care services

s  More doctors where people need them. Beginning October 1, 2010, the Act will
provide funding for the National Health Service Corps (§1.5 billion over five years) for
scholarships and loan repayments for doctors, nurses and other healih care providers who
work in areas with a shortage of health professionals. And the Affordable Care Act
invested $250 million dollars this year in programs that will boost the supply of primary
care providers in this country — by creating new residency slots in primary care and
supporting training for nurses, nurse practitioners, and physicians assistants, This will
help the 22% of North Dakota’s population who live in an underserved area.

" Office of the Actuary. Centers for Medicare and Medicaid Services. Number represents only non-LIS seniors.

" Internal Revenue Service, “Count per State for Special Pest Card Notice,” available at
htip/Awww s cov/pub/Mmewsroom/count per siate for special post card notice.pdf

“U.S. Census Bureau, Curren: Population Survey. Annual Social and Economic Supplemenis, March 2009; and 43
CER Parts 144, 146, and 147, hrp/www . hhs.goviaciio/regulations/nra_omnibus final pdf

" Kaiser Family Foundation. 2009 Employer Health Benefits Supvey.




11.0742.03008 FIRST ENGROSSMENT

Sixty-second

Legislative Assembly ENGROSSED SENATE BILL NO. 2309
of North Dakota

Introduced by

Senators Sitte, Berry, Dever

Representatives Kasper, Keiser, Ruby

1 | ABILL for an Act to create and enact a new section to chapter 26.1-36 and a new section to

2 | chapter 54-03 of the North Dakota Century Code, relating to_accident and health insurance

3 | coverage and federal health care reform legislation; to provide a penaity; and to declare an

4 | emergency.

5 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

6 SECTION 1. A new section to chapter 26.1-36 of the North Dakota Century Code IS created

7 and enacted as follows: o _ o _ RRARTE TR

8 | | Health insurance coverage not required - Freedom to chdose-andfgiyd\}ide;me_'dic'a‘ll :

. 9 | services - Penalty. S R " co |

10 | i___1. Regardless of whetherea‘residentrof th'ie state _has 'or. is e!iqidle for j!jea_l't'h'ilr:lfsgr"a'r_lee T‘
11 1 coverage under a health insurance policv,vhealth service contract‘,-.{or»e‘vidence of',. |
12 coveraqe by or through 'an employer, undér a plan sgonsored by theé. State‘or‘federa
13 government, or from anv source, a person may Aot requrre the re5|dent to obtaln or
14 maintain a policy of health coverage or penalize. a resudent for fallure to obtam or
16 maintain-a policy of health coverage.if-that prohlbited act is: based on a federa! Iaw
16 || rule, or regulation. This subsectlon does not applv to coveraqe that i§. requwed bv a
17 || court or by the department of human serv:ces throuqh a court or admlnlstratwe .
19 | L _2. Regardless of whether a resident of this state has or is eligible: forshealth.insurance .
20 |t coverage. a person may not take any action or inaction that would have the effec‘:t of:
21 a. Preventlnq attempting to prevent, mterfennq with, or w:thholdlnq medical (
22 treatment from that resident if the prohlbnted act is- based on a federal iaw rule or
23 regulation that has not received: specnf c statutory approval by the. quusfatlve L
24 | |- assembly; or o o R SOt e

Page No. 1 11.0742.03008




Sixty-second
Legislative Assembly

b. _Preventing, attempting to prevent, or interfering with that resident's choice or
selection of medical treatment provider if the prohibited act is based on'a federal
law, rule, or regulation that has not received specific statutory epprovaiibv.the 7
leqislative assembly. |
3. A person may not prevent, aﬁempt to prevent, or interfere with a.medical treatment :
provider's provision of medical treatment to a resident of thls state if the. Drohlblted act
- is based-on a-federal-law; rule,:or requlation-that-has notreceived-specific statu_torv
8 approval by the legislative assembly. _
9 | £.__4. _This section does not apply to: _ - ‘
10 a. __An individual who voluntarily applies for coverage under a lstete-admtnistered
11 f' program pursuant to the medical assistance program under. title XIX of.the . . .
12 federal Social Securttv Act {42 U.S.C. 1396 et seq ] or the state s chlldren s’ health
13 insurance program under fitle XX! of the federal Socual Securatv Act: » . |
14 (42 U.S.C. 13973aetseg] L : : ‘ .
15 b. A student who is required t)v an ihst_ittjtion of htqher'edtjqe_tipn;tc'? obtainand -
16 maintain health insurance as a condition of enrollment. - _ | E
. 17 ¢.__An individual who is required by a religious irn'stitution to obtaih end,'mairjtain. o
18 health insurance. , : ' S o
19 5. __This section does not impair the right of an individual to contract pnvately for health
20 * insurance coverage for family members or former family- members or: the nqht of an '
21 & employer to contract.voluntarily for heath i msurance coveraqe for emolovees
22 ia 6. Violation of this section is g_gl_e__s_s B misdemieanor, ' |

23 SECTION 2. A new section to chapter 54-03 of the North Dakota Century Code is created
24  and enacted as follows:

25 Federal health care reform law,

26 1. The legislative assembly declares that the federal laws known as the Patient

27 - Protection and Affordable Care Act [Pub. L. 111-148] and the Heaith Care and

28 Education Reconciliation Act of 2010 [Pub. L. 111-152] likely are not authorized by the
29 United States Constitution and may violate its true meaning_and intent as given by the

founders and ratifiers.

Page No. 2 11.0742.03008



Sixty-second
Legislative Assembly

2. The legislative assembiy shall consider enacting any measure necessary to prevent

the enforcement of the Patient Protection and Affordable Care Act and the Health Care

and Educat|on Reconcmatlon Act of 2010 w1th|n thns state

B W N -
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11.0742.030089 Prepared by the Legislative Council staff for
Title. Representative Kasper
March 28, 2011

PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2309
Page 1, line 1, after "chapter” insert "26.1-36 and a new section to chapter”
Page 1, line 2, after "to" insert "accident and health insurance coverage and"
Page 1, after line 3, insert:

"SECTION 1. A new section to chapter 26.1-36 of the North Dakota Century
Code is created and enacted as follows:

Health insurance coverage not required - Freedom to chogse and provide
medical services.

1. Regardless of whether a resident of this state has or is eligible for health
insurance coverage under a_health insurance policy, health service
contract, or evidence of coverage by or through an_employer, under a plan
spansored by the state or federal government, or from any source, a
person may not require the resident to obtain or maintain a policy of heaith
coverage or penalize a resigdent for failure to obtain or maintain_a policy of
health coverage. This subsection does not apply to coverage that is
required by a court order or by the department of human services through
a court or administrative proceeding.

o

Regardless of whether a resident of this state has or is eligible for health
insurance coverage, a person may not take any action or inaction that
would have the effect of:

a. Preventing. attempting to prevent, interfering_with, or withholding
medical treatment frorm that resident: or

b. Preventing, attempting to prevent, or interfering with that resident's
choice or selection of a qualified medical treatment provider located in
this_state for the provision of {eqgal medical treatment.

[

A person may not prevent, attempt to prevent, or interfere with the
provision_of legal medical treatment by a qualified medical treatment
provider located in this state to a resident of this state.

[

This section does not apply to:

a. An individual who voluntarily applies for coverage under a
state-administered program pursuant to the medicat assistance
program under title X1X_of the federai Social Security Act [42 U.S.C.
1396 et seq.] or the state's children's health insurance program under
title XXI of the federal Social Security Act [42 U.S$.C. 1397aa et seq.].

b. A student who is required by an institution of higher education to
obtain and maintain health insurance as a condition of enrollment.
c. Anindividual who is required by a religious institution to obtain and

maintain health_insurance.

Page No. 1 11.0742.03009



[or

This section does not impair the right of an individual to contract privately
for health insurance coverage for family members or former family
members or the right of an employer to contract voluntarily for health

insurance coverage for employees.” Pt

Page 1, iine 9, after the underscored closing bracket insert "likely"
Page 1, line 10, after the first "and" insert "may"

Renumber accordingly

Page No. 2 11.0742.03009



11.0742.03010 Prepared by the Legislative Council staff for
Title. Representative Kasper
April 1, 2011
PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2309

Page 1, line 1, after "chapter” insert "26.1-36 and a new section to chapter"

Page 1, line 2, after "to" insert "accident and health insurance coverage and"
4 Page 1, after line 3, insert:

"SECTION 1. A new section to chapter 26.1-36 of the North Dakota Century
] Code is created and enacted as follows:

Health insurance coverage not required - Freedom to choose and provide
medical services.

{ 1. Regardless of whether a resident of this state has or is eligible for health

‘ insurance coverage under a health insurance policy, health service
contract, or evidence of coverage by or through an employer, under a plan
sponsored by the state or federal government, or from any source, a
person may not require the resident to obtain or maintain a policy of health
coverage or penalize a resident for failure to obtain or maintain a policy of

———=> health coverage if that prohibited act is based on a law that has not

A dd_ed «~——=; [eceived specific statutory approval by the legislative assembly. This

subsection does not apply to coverage that is required by a court order or

by the department of human services through a court or administrative
. proceeding.

2. Regardless of whether a resident of this_state has or is eligible for heaith

insurance coverage, a person may not take any action or inaction that
would have the effect of:

/\dd 60{ —== a Preventing, attempting to prevent, interfering with, or withholding
— medical treatment from that resident if that prohibited act is based on
a law that has not received specific statutory approval by the
legislative assembly; or

A d Cl ._-_.7 b. Preventing, attempting to prevent, or interfering with that resident's
Cd / choice or selection of a qualified medical treatment provider located in

this state for the provision of leqat medical treatment if that prohibited
act is based on a law that has not received specific statutory approval

by the legislative assembily.

3. Aperson may not prevent, attempt to prevent, or interfere with the
rovision of leqgal medical treatment by a gualified medical treatment
é —= provider located in this state to a resident of this state if that prohibited act
/’\G\ded 7 is based on a law that has not received specific statutory approval by the
legislative assembly.

4. This section does not apply to:

a. Anindividual who voluntarily applies for coverage under a
state-administered program pursuant to the medical assistance
program_under title XIX of the federal Social Security Act [42 U.S.C.
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1396 et seq.] or the state's children's heaith insurance program under
titie XXI of the federal Social Security Act [42 U.S.C. 1397aa et seq.].

b. A student who is required by an institution of higher education to
© gbtain and maintain health insurance as a condition of enroliment.

¢. An individual who is required by a religious institution to obtain and
maintain health insurance.

[on

This section does not impair the right of an individual to contract privately
for health insurance coverage for family members or former family
members or the right of an employer to contract voluntarily for health
insurance coverage for empioyees.”

Page 1, line 9, after the underscored closing bracket insert "likely”
Page 1, line 10, after the first "and" insert "may"

Renumber accordingly

Page No. 2 11.0742.03010



Kasper, Jim M.

om; Clark, Jennifer S.
ent: Friday, April 01, 2011 9:14 AM
o: Kasper, Jim M.
Subject: 2309
Representative-

The new language will add:
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I realize that's “more words” than we discussed, but it seems like we need to say it. . .

Jenn

Jennifer Clark
Counse!
ND Legislative Council

701) 328-2916
lark@nd.gov



_ Gruchalla, Edmund A. e e /‘F{

From; Clark, Jennifer S.

.Sent: Friday, April 15, 2011 5:23 PM
To: Gruchalia, Edmund A.
Subject: SB 2309

Representative-
This email is in response to our telephone conversation today.

The NDCC provides the following 2 penalties for NDCC Chapter 26.1-36:

26.1-36-40. General penalty - License suspension or revocation,

Any person willfully violating any provision of this chapter or order of the commissioner made in
accordance with this chapter is guilty of a class A misdemeanor. The commissioner may also suspend or revoke
the license of an insurer or insurance producer for any such willful violation.

26.1-01-10. General penalty.

For a violation of any provision of this title, when no penalty is provided specifically, the offender is guilty
of an infraction.

.Additionally, criminal offenses are classified as follows:

12.1-32-01. Classification of offenses - Penalties.

Offenses are divided into seven classes, which are denominated and subject to maximum penalties, as
follows:

1. Class AA felony, for which a maximum penalty of life imprisonment without parole may be imposed.
The court must designate whether the life imprisonment sentence imposed is with or without an opportunity for
parole. Notwithstanding the provisions of section 12-59-03, a person found guilty of a class AA felony and who
receives a sentence of life imprisonment with parole, shall not be eligible to have that persons sentence
considered by the parole board for thirty years, less sentence reduction earned for good conduct, after that
persons admission to the penitentiary.

2. Class A felony, for which a maximum penalty of twenty years imprisonment, a fine of ten thousand
dollars, or both, may be imposed.

3. Class B felony, for which a maximum penalty of ten years imprisonment, a fine of ten thousand
dollars, or both, may be imposed.

4, Class C felony, for which a maximum penalty of five years imprisonment, a fine of five thousand
dollars, or both, may be imposed.

5. Class A misdemeanor, for which a maximum penalty of one years imprisonment, a fine of two
thousand dollars, or both, may be imposed.

6. Class B misdemeanor, for which a maximum penalty of thirty days imprisonment, a fine of one
thousand dollars, or both, may be imposed.



7. Infraction, for which a maximum fine of five hundred dollars may be imposed. Any person convicted

....of an infraction who has, within one year prior to commission of the infraction of which the person was

convicted, been previously convicted of an offense classified as an infraction may be sentenced as though

onvicted of a class B misdemeanor. If the prosecution contends that the -infraction is-punishable as a class B
isdemeanor, the complaint shall specify that the offense is a misdemeanor.

This section shall not be construed to forbid sentencing under section 12.1-32-09, relating to extended
sentences.

Finally, you had asked about criminal liability of a business entity. NDCC Chapter 12.1-03
addresses this issue. See http://www.legis.nd.gov/cencode/t121c03.pdf

I'll be in the office a good part of Saturday, so feel free to call if you have any questions-

Jenn

Jennifer Clark
Counsel

ND Legislative Council
(701) 328-2916

iclark@nd.gov
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11.0742.03014 Prepared by the Legislative Council staff for ﬁk l
Title. Representative Kasper
April 15, 2011

PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2308

That the House recede from its amendments as printed on pages 1289 and 1280 of the Senate
Journal and pages 1450 and 1451 of the House Journal and that Engrossed Senate Bill
No. 2309 be amended as follows: '

Page 1, line 1, after "chapter” insert "26.1-36 and a new section to chapter”
Page 1, line 2, after "to" insert "accident and health insurance coverage and"
Page 1, after line 3, insert:

"SECTION 1. A new section to chapter 26.1-36 of the North Dakota Century
Code is created and enacied as follows:

Freedom to choose and provide medical services.

1. An.individual has the right o seek medical treatment and services from
any properly licensed medical provider in this state. A person may not
prevent or interfere with the right of any properly licensed medical provider
in this state to provide medical treatment and services. A medical provider

in this state has the right to provide or deny medical treatment and
services, except as otherwise provided by law.

[

This section does not apply to:

a. Anindividual who voluntarily applies for coverage under a
state-administered program pursuant tg the medical assistance
program under title X1X of the federal Social Security Act {42 U.S.C.
1386 et seq.] or the state's children's health insurance program under
title XX| of the federal Social Security Act [42 U.S.C. 1397aa et seq.].

A student who is required by an institution of higher education to
obtain and maintain health insurance as a condition of enrocliment.

=

[

An individual who_is required by a religious institution to obtain and
maintain health insurance.

i

Health care benefits provided under the federal railroad system,

|®

The terms or conditions of any health insurance policy or health
service contract or of any other contractual arrangement for the
provision of health care services offered through a private health care
system or accident and heaith insurance company administering
accident and health insurance policies and certificates as permitted

under the laws of this state, regardless of whether entered before or
after the effective date of this Act.

The right of a person to negotiate or enter a private contract for health
insurance for an individual, family, business, or employee with an
insurance company, third-party administrator, or other provider of

health care services or health insurance permitted under the laws of
this state.

[

Page No. 1 11.0742.03014



g. The application of the federal Emergency Medical Treatment and

Active Labor Act [42 U.S.C. 1395dd et seq.].

h. The powers and duties of a state board, commission, or entity to
requlated an occupation or profession.”

Page 1, line 9, after the underscored closing bracket insert "likely"

Page 1, line 10, after the first "and"” insert "may”

Renumber accordingly

Page No. 2 11.0742.03014



11.0742.030186 Prepared by the Legislative Council staff for
Title. Representative Kasper
April 15, 2011

PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2309

That the House recede from its amendments as printed on pages 1289 and 1290 of the Senate
Journal and pages 1450 and 1451 of the House Journal and that Engrossed Senate Bill
No. 2309 be amended as follows:

Page 1, line 1, after "chapter" insert “23-12 and a new section to chapter”
Page 1, line 2, after "to" insert "freedom to choose and provide medical services and”
Page 1, after line 3, insert:

"SECTION 1. A new section to chapter 23-12 of the North Dakota Century Code
is created and enacted as follows:

Freedom to choose and provide medical services.

1. Anindividual has the right to seek medical treatment and services from
any properly licensed medical provider in this state.

2. A medical provider in this state has the right to provide or deny medical
treatment and services, except as otherwise provided by law.

@

This section does not apply to:

a. Anindividual who voluntarily appiies for coverage under a
state-administered program pursuant to the medical assistance
program under title XIX of the federal Social Security Act [42 U.S.C.
1396 et seq.] or the state's children's health insurance program under
title XXI of the federal Social Security Act [42 U.S.C. 1397aa et seq.].

o

A student who is required by an institution of higher education to
obtain and mainiain health insurance as a condition of enroliment.

An individual who is required by a religious institution fo obtain and
maintain health insurance.

[0

[

Health care benefits provided under the federal raiiroad system.

o

The terms or conditions of any health insurance policy or heaith
service contract or of any other contractual arrangement for the
provision of health care services offered through a private heaith care
system or accident and health insurance company administering
accident and health insurance policies and certificates as permitted
under the laws of this state, regardiess of whether entered before or
after the effective date of this Act.

f.  The right of a person to negotiate or enter a private contract for heaith
insurance for an individual, family, business, or employee with an
insurance company, third-party administrator, or other provider of

health care services or health insurance permitted under the laws of
this state.

Page No. 1 11.0742.03016
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d. The application of the federal Emergency Medical Treatment and
Active Labor Act [42 U.S5.C. 1395dd et seq.].

h. The powers and duties of a state board, commission, or entity to
regulate an occupation or profession.”

Page 1, line 9, after the underscored closing bracket insert "likely"

Page 1, fine 10, after the first "and" insert "may"

Renumber accordingly

Page No. 2 11.0742.03016
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. SB 2309 Prepared by Senator Dever
An amendment to the 03000 version of SB 2309.

Motion that the House recede from its amendments and amend as follows:

On line 14, after “state.” Insert:

3. No provision of the Patient Protection and Affordable Care Act and the
Health Care and Education Reconciliation Act of 2010 may interfere with an
individual's choice of medical provider or their choice of an insurance
provider except as provided by North Dakota State law.
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11.0742.03000 FIRST ENGROSSMENT

Sixty-second
Legislative Assembly

of North Dakota

Introduced by

. Senators Sitte, Berry, Dever

Representatives Kasper, Keiser, Ruby

ENGROSSED SENATE BILL NO. 2309

A BILL for an Act to create and enact a new section to chapter 54-03 of the North Dakota

Century Code, relating to federal health care reform legislation.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. A new section to chapter 54-03 of the North Dakota Century Code is created

and enacted as follows:

Federal health care reform law.

1.

[~

The legisiative assembly declares that the federal laws known as the Patient
Protection and Affordable Care Act [Pub. L. 111-148] and the Health Care and

Education Reconciliation Act of 2010 [Pub. L. 111-152] are not authorized by the

United States Constitution and violate its true meaning and intent as given by the

founders_and ratifiers.

The legislative assembly shali consider enacting any measure necessary to prevent

the enforcement of the Patient Protection and Affordable Care Act and the Health Care

and Education Reconciliation Act of 2010 within this state.

Page No. 1
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2011 SENATE HUMAN SERVICES

SB 2309




2011 SENATE STANDING COMMITTEE MINUTES

Senate Human Services Committee
Red River Room, State Capitol

SB 2309
February 2, 2011
13860

[] Conference Commitiee

Committee Clerk Signature 74

Explanation or reason for introduction of bill/resolution:

Relating to nuliification of federal health care reform legislation.

Minutes: See “attached testimony.”

Chair Judy Lee opened the hearing on SB 2309; fiscal note attached.

Senator Margaret Sitte, District 35 introduced SB 2309 (Attachment #1 with three
additional attachments cited: The Miami Herald article regarding their federal judge ruling
that federal health care law unconstitutional; Nullification: Answering the Objections).

Senator Mathern: The issues raised are more what we handle in Judiciary committee, but
this bill was sent to Human Services. If it passes and were to affect a nullification of the
federal statute there would be a number of health care issues that would be pretty pressing
on North Dakotans. We have eliminated pre-existing conditions and insurance of children;
covering our young people unti! they are 26, payments to our hospitals at a more
appropriate rate. Those kinds of things would be gone. Do you have a list of things you
would want us to retain or to put into effect for the benefit of our citizens? Senator Sitte:
Don't look at this as getting into those details; the US House has already repealed this law.
Senate is voting on it soon; have this situation just stopped it two days ago. This is a third
way of showing the will of the people: federal court decision, congress acting, and now the
states acting. Think the last election made it extremely clear that the citizens of the US do
not favor this bill; go back to the drawing board and renegotiate all of those details, but not
the purpose of this bill. This bill is just that we stand together with other states to say that
we want Congress to start over. Senator Mathern: But we're in the Human Service
committee today about this bill, so that is the content of our committee concern—how do
we address the needs of people with health care problems. Senator Sitte: If the federal
judge has ruled that the federal bill is null and void and of no effect, that is already going to
have federal ramifications that will affect each state. How that piays out is a guess.

Senator Dever: Curious if you've had any conversation regarding the judge's decision on
Tuesday; seems that when these things were first filed and went to court some people said
it doesn’t matter, it is the law of the land and we have to move forward. s it now the law of
the land or not? Senator Sitte: Have to look to history and what happened when FDR put
in that whole package of reforms that the Supreme Court overturned. Once the Supreme



Senate Human Services Committee
SB 2309

February 2, 2011

Page 2

Court overturns them they are null and void and of no effect. History has shown this to
have happened before. If that happens Congress has to begin again. Senator Dever:
Difficulty now as a state legislature working with federal health care bill. If we pass things,
then that is the action of the state not federal government. Senator Sitte: Understand your
position; not easy. This bill puts forward in very strong language that North Dakota will hold
the line; we will follow the will of the people and join with other states to assert our control.
One of the biggest reasons that she and George Keiser put this forward, is that she heard
Representative Keiser speak and he talked about the cost to the state. A conservative
estimate is that this health care plan will cost North Dakota 10 billion over next 10 years.

Don't think North Dakotans want a tax increase that’s a billion dollars a year more for health
care.

Senator Judy Lee: Notes that the fiscal note indicates that this bill is an act that would
make it a crime for state agencies and employees to enforce the federal health care reform
law, which ties in with what Senator Dever is talking about. Anything we do is going to put
our state employees in legal jeopardy as well.

Chris Stevens, Jamestown testified in favor of SB 2309 (#2 Testimony) Agree that the
last election demonstrated what Senator Sitte said.

Senator Mathern: What is a punishment for a class C felony and how many people would
it apply to? Chris Stevens: It wouldn't apply to anybody unless they violated the law as all
other criminal code mandates. Don't know what the penalty is for a Class C felony.
Senator Dever: Five years, $5000 fine. Senator Mathern: | assume you are asking for
us to pass this bill? Do you know how many people it would apply to? Chris Stevens: It
wouldn’t apply to any uniess they tried to enforce ObamaCare, which is unlikely if this bill is
passed. Doubt anybody would actually be prosecuted under this because it wouldn’t be
implemented. Chair Judy Lee: You are talking about state employees whose job it is to
do whatever directed to do as a state or federal employee. Putting them in the position of
having to either tell their boss that they won't do what they've been assigned to do, or go to
jail for five years and pay $5000 fine. Not a fan of the health care reform bill; there are
issues that we needed to address, and should have some time ago. Not a fan of the bill,
but struggle with the fact the bill would make felons out of peopie who are doing their job.
What do you expect them to do? Chris Stevens: If the legislative assembly decides that
North Dakota is not going to participate in the federal health care program, then no state
agencies will be implementing it in North Dakota, unless some rogue agency acting on their
own began the process of trying to implement it. In that case, it would make it illegal to do
that. Senator Dever: Wondering if those penalties are necessary to the bill; bills come
fiying by and it's not always clear to us which ones are a results of the federal health care
bill and which aren’t. Once we enact legislation, we expect our employees to abide by what
we pass, not by what Congress passes. Chris Stevens: Believe that if we are going to
make law, have to have penalties. Actually provided the three house bills 1123, 1126,
1127 that are the for the purpose of implementing the federal health care reform bill in

North Dakota. If we pass this bill, cbviously the other bills wouldn't be passed to implement
it.

Chair Judy Lee: There are far more places in which those requirements of the federal
health care reform are involved. The department of insurance is involved in setting up a
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health insurance exchange, and there are employees required to do that. Isn’'t as simple as
killing those three house bills. There are provisions in many other budget bills as well as
other places where the implementation of what is moving forward. This is way more
complicated than what you are saying. Important to recognize that we can as a state object
to the way something has been handled on the federal leve! without making felons of
people in various government positions. Chris Stevens: The Real ID act, the resolution
was just that—there are 25 states that passed resolutions; about two dozen passed binding
laws. North Dakota was a little “weak kneed” in the area, and only passed a resolution
crying “uncle”. That is not sufficient; thinks we've reached a point in our country where the
states have to stand up and insist that we're not going to tolerate these federal unfunded

mandates. Not going to implement this system that is going to cost the North Dakota
taxpayers millions of dollars.

Senator Dever: Don't like the federal health care bill either; in the last session considered
1021 bills, the federal health care bill was about 2700-2800 pages. We passed 630 of
those bills and killed the rest. He went through and counted the bills and number of pages
came up to 2880. There are some good things and bad things in the federal health care
bill. His name is on this bill and agrees with the intent of it. Section 1 subsection 2 says
the legislative assembly shall enact any measure necessary—we shouidn't pass one
measure here that says this is our position on all measures. May need to amendment that.
Chris Stevens: Believe this bill stands by itse!f alone and should be passed as is, and the
state should take up measures to address health care at a state level. It is a state issue,
not federal. Should nullify the federal takeover of healthcare. Chair Judy Lee: Does this
mean that you think the state should fully fund heath care? We get a lot of money back
from the federal government; gets that somebody paid it in there first. If we are going to do
all of our own work, means we pay all our own costs. Not quite sure taxpayers are ready
for that either. Or do you think they are? Are you saying we don’t need any federal money
for heath care? Chris Stevens: Believe the solution to our health care problem is the free
market and the government should get out of the way and allow the market to operate the
way it was supposed to, the way our country has proven markets operate. Believe if we re-
implemented free enterprise that we would again prosper, better products and services at
lower prices. Believe the state can do that. Senator Dever: The 10" Amendment (his
view) was not to say that power should be vested in the legislature rather than the
Congress, but the key phrase is “to the people”. In the state we have initiative and
referendum which we are only able to exercise at the federal level at the ballot box. Do you
agree with that? Chris Stevens: Yes

Lynn Bergman, Bismarck: (#3 attachment) Has been closely following the judge’s
decision; most good analysts does not have to accompanied by an injunction; it is indeed
an injunction on its own. His ruling stops implementation of this in its tracks, until a higher
court changes that. As a taxpayer, he’s here to request the state to get with the Attorney
General and stop needless spending on this measure that is shortly to be struck down.
(Handout) Strongly support this bill; would agree that perhaps should eliminate that part of
the bill making it a felony. Also agree shouldn’t put state employees in the position of
facing 5 years in jail. Federal law does not trump state law; federal law that is not in
compliance with the US Constitution doesn’t trump anything, and eventually goes away.
State Constitution states that North Dakota must be in full compliance with the Constitution
and the laws of the United States—whether constitutional or not. His opinion that needs to
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be taken up in-Judiciary. This puts anyone trying to enforce the felony charge in a tenable
position because the North Dakota Constitution tells them to abide by all federal law.

Senator Mathern: Noted that the people “in the know” say that the ruling is an injunction,
and that all of health care reform has stopped. What would you say to parents who have
23 year olds on their health insurance now—are they not insured now? Lynn Bergman:
Whatever the law said before this was found unconstitutional, that's the taw we should be
following (his opinion). Feels the attorney general should decide that. They should do
what we have always done in America; go to hospital/doctor and get “fixed”. Several years
ago passed federal law that said we cannot deny people care. Anyone disagree? Chair
Judy Lee: Some cannot deny care due to funding of facilities, but some can—although
she doubts there would be few that do. That is much higher priced care if someone goes
into the emergency care setting rather than early intervention—walk-in clinic, wellness
visits, etc. Lynn Bergman: His position is that we do not deny care; we do refer care
often. Lesser institution, cheaper place, done all the time. Can only say he doesn't think it
is the taxpayer's responsibility to provide insurance for anyone. Think it is the responsibility
of Americans to take care of people at minimal standards for health care. To provide health
care is important, to provide health insurance is a whole different ball game.

Senator Mathern: What does that 23 year old do; what should that do tomorrow. Lynn
Bergman: Go to a health insurance office, get a high deductible insurance policy. When
catastrophe happens, you can get cured and it may cost $5000 in deductible. Smaii

incidents should pay out of pocket. Problem that bothers him—the folks that wrote it aren't
even covered by it.

Senator Berry: Also am on this bill; have reservations about the penaity aspects. As a
physician he is familiar with the challenges that have been thrust upon the system. What
he finds interesting about the federal health care bill passed is the process that was used to
pass it and the product also. There are some good things, and some not so good. The
one thing he takes from the bill that is important for everyone in America is that it is finally
drawing our attention to a matter needed to have focus. Times do change; 18 year olds
could go out and make a decent living. Can't be done anymore—except the oil field. Force
us as a country to say “what do we do?". What do we want to do—cover up to 26 years
old, pre-existing conditions, etc. Thinks the states should have more say; just because the
federal government hands it down, doesn't make it constitutional. Would you modify this
legislation in any way? Lynn Bergman: Send it through with taking out the enforcement.

(No neutral or opposing testimony; continue with favorable testimony)

Sebastian Ertelt, Oriska, testified in support of SB 2309 (#5 Testimony & #4 map of health
care system)

Senator Berry: You stated you do not carry health insurance, is that by choice?
Sebastian Ertelt; That is correct. Senator Berry: In the event that you would be in a
motor vehicle accident, were injured and required care, what would do you think wouid and
should happen at that point—if seriously injured? Sebastian Ertelt: If seriously, his
responsibility to pay the debt incurred. If that means he has to work the rest of his life to
pay it, so be it. His decision not to carry insurance, so will deal with amplifications.
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Radomys| Twardowski, M.D., polish born person & now American citizen, resident of
North Dakota: Want to endorse the speakers and Senator Sitte. Perspective bringing—
he left (then communist) Poland in late 1970’'s; part of reason was that the federal
government took over everything and thinks medical care ground to big halt. There was a
big disconnect between reality, prices, and delivery, etc. Sometimes it may take years for
the history to come full circle, people get used to new situations. |f ObamaCare is
introduced, medical care may not collapse immediately but it may take some time. There is
a precedent in the former Soviet Union and Eastern Europe about overreaching
government, and he is sensitive to that. As a physician, the free practice of medicine and
individual responsibility of clients/patients is important.

Senator Mathern: If a person had an accident and didn't have insurance, ended up with
catastrophic health care bills, person became disabled and could not pay the bills. If he
came to your hospital and to you to provide care, who would pay for that? Dr.
Twardowski: As it was before if the person had previous savings, family input, believe the
medica! profession should be generous in writing off as much as possible for truly
unfortunate circumstances or cases.

Chair Judy Lee: As she recalls, between charitable care and uncompensated care, a
couple of years ago in her community was about $17 million at the largest health care
provider. That is a lot for a health care provider to eat. Very much respect your position;
has family members whose family came from the Czech Republic around the same time.
What do we do; because of the sophistication of care and freatment available, they are also
very costly. We do get beyond the ability of a person to be able to afford those costs. Any
thoughts about what the state responsibility in assisting someone with excessive medical
costs? Dr. Twardowski: Great questions; way beyond his capacity to even touch that.
As a human being, likes things to be simple. Anticipate problems before they come; knows
that only answers part of it. Chair Judy Lee: We’'ll all work together to try and figure out if
there is more than one direction and what the directions might be.

John Ertelt, Oriska, want to comment on the concern about the person implementing this
health care as it is now being subject to criminal penalties. If the boss is ordering them to
enforce federal law, the boss would also be subject to penalties. Chair Judy Lee: Knows
that but if one is trying to feed their family and the job requires certain actions . . . There are
certain areas of the federal legislation that do need to be addresses for the benefit of the
people who are our neighbors in the state as well. Having said that, it is one thing to be
really pure about the philosophy here, and another to figure out how to take care of our
neighbors in the state. This is SO complex; that becomes a very important part of
committee discussion as they move forward. Not just black and white here; there’s a lot of
gray that affects a lot of people—important to keep this in mind! John Erteit: North
Dakota health care system is one of the best in the nation. The federal government’s
meddling is one reason the costs medical costs are skyrocketing. Need to put a stop to the
federal government meddling in private sector.

Chair Judy Lee: Need to keep in mind thrust of this bill, not evaluating what's good and
bad about the health care reform law. The thrust is what is the state’s relationship is with
the federat government. Not called upon to evaluate health care; bill calls upon us to
evaluate our relationship with the federal government. Hearing ciosed.



2011 SENATE STANDING COMMITTEE MINUTES

Senate Human Services Committee
Red River Room, State Capitol

Committee Work on SB 2309
February 16, 2011
14618

[ ] Conference Committee

Committee Clerk Signature WMW

Minutes: See "attached amendments.”

Chair Judy lLee opened the commitiee work on SB 2309; shared a copy of a resolution
from the house that is somewhat similar to the bill. Was told that this bill could be turned
into a resolution; she went to check on that and was told by legislative council that they
can't do that. She was misled that it could be done; it could not be amended into a
resolution. Certain amount of discomfort with the bill the way written; looking at amending it
into something different and what Mr. Bjornson found in discussion is this resolution from
the house that is very similar and couid be worked with. Sharing for information only right
now. Look at other solutions for this bill.

Senator Mathern: Got the impression from testimony that it is more related to the issue of
state’s rights with the federal government. That is an on-going thing; almost Judiciary or
GVA issue. The specific topic happens to be health care but it could be any other thing.
Now may be the time to defeat this bill and take up debate on the House bill when it comes
over; would imagine it will come over for sure.

Senator Dever: See the resolution as being a little different than the bill in that the
resolution asks for action on the part of Congress; the bill requires action on the part of the
state. Was thinking could do to the bill is delete subsections 3 & 4, and in subsection 2 say
the legislative assembly shall consider enacting any measure necessary. Chair Judy Lee:
You would be talking about eliminating under Section 1, subsections 3 & 4 & 57 Senator
Dever: Yes, 5 also. Senator Uglem: Not comfortable putting this into state law, is in

agreement with the goal, but don't feel comfortable with it in law. Like the idea of having it
in resolution or something similar.

Senator Dever: Should consider those amendments because a Do Not Pass doesn't
mean it won’t pass. Motion to delete sections 3-4-5, and would change “shall consider any
measure . . . so line 15 add “consider”. Second by Senator Uglem.

Senator Dever: Thinks Senator Uglem had valid concerns about language in subsection
1, probably after the word “ratifiers” on line 12? Chair Judy Lee: Has a little problem with
declaring it invalid in the state not be recognized, are specifically rejected and considered
to be null. Agree with Senator Uglem’s concern about these and should fix it up so if it
does pass it isn't as bad as it starts. This doesn't help us anyway: really is a resolution
issue. Let's look at Section 1 separately then. Motion carried 4-0-1 (Vote 1)
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Senator Uglem: For sake of discussion, should we end it after ratifiers on line 127 Does
that satisfy the committee’'s needs? Chair Judy Lee: Would be better than all the
language following it. Senator Uglem: Motion to further amend Section 1; line 12 place a
period after “ratifiers” and delete the remainder of line 12, 13 and 14. Second by Senator
Dever; motion carried 4-0-1 (Vote 2)

Chair Judy Lee: Amended bill before us.

Senator Dever: Motion for Do Pass as amended to SB 2309; second by Senator Mathern
(will second for sake of discussion, but will vote against it as he doesn’t feel it should be in
law). Motion failed 1-3-1 (Vote 3)

Senator Uglem: Motion Do Not Pass as amended to SB 2309; second by Senator
Mathern. Motion carried 3-1-1 Carried by Senator Uglem.



. FISCAL NOTE
Reguested by Legislative Council
04/19/2011

Amendment to: Engrossed
SB 2309

1A. State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations compared (o
funding levels and appropriations anticipated under current law.
' | 2008-2011 Biennium 2011-2013 Biennium 2013-2015 Biennium

IGeneral Fund| Other Funds [General Fund| Other Funds |General Fund| Other Funds
Revenues
Expenditures
Appropriations
1B. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.
2009-2011 Biennium 2011-2013 Biennium 2013-2015 Biennium
School School School
Counties Cities Districts Counties Cities Districts Counties Cities Districts

2A. Bill and fiscal impact summary: FProvide a brief summary of the measure, including description of the
provisions having fiscal impact (limited to 300 characlers).

The engrossed bill provides that the federal law known as PPACA may violate the US constitution and that the
legislative assembly shall consider enacting any measure to prevent enforcment of the law and that the law may not
interfere with an inviduals choice of a medical or insurance provider.
B. Fiscal impact sections: /dentify and provide a brief description of the sections of the measure which have
fiscal impact. Include any assumptions and comments relevant to the analysis.

Section 1 of the first engrossment with the conference committee amendments to engrossed senate bill provides that
the legislative assembly shall consider enacting any measure necessary to prevent the enforcement of the Patient
Protection and Affordable Care Act and the Health Care and Education Reconciliation Act of 2010. The fiscal impact
of future legislation considered to prevent the enforcement of the federal law cannot be determined at this time.

Section 1 also provides that no provision of the Patient Protection and Affordable Care Act or the Health Care and
Education Reconciliation Act of 2010 may interfere with an individual's choice of a medical or insurance provider
except as otherwise provided by the laws of this state. There is no fiscal affect to the Insurance Department for this
provision.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue lype and
fund affected and any amounts included in the executive budget.

The first engrossment with the conference committee amendments to engrossed senate bill will not affect revenues.
The fiscal impact of future legislation considered to prevent the enforcement of the federal law cannot be determined
at this time.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line
itemn, and fund affected and the number of FTE positions affected.

The first engrossment with the conference committee amendments to engrossed senate bill will not affect
expenditures. The fiscal impact of future legislation considered to prevent the enforcement of the federal law cannot



. be determined at this time.

C. Appropriations: Explain the appropriation amounlts. Provide detail, when appropriate, for each agency
and fund affected. Explain the relationship between the amounts shown for expenditures and

appropriations. Indicate whether the appropriation is also included in the executive budget or relates to a
continuing appropriation.

The first engrossment with the conference committee amendments to engrossed senate bill will not affect

appropriations. The fiscal impact of future legislation considered to prevent the enforcement of the federal law cannot
be determined at this time.

Name: Larry J. Martin Agency: Insurance Department
Phone Number: 701-328-2930 Date Prepared: 04/20/2011




. FISCAL NOTE
Requested by Legislative Council
04/08/2011

Amendment to: Engrossed
SB 2309

1A. State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations compared to
funding levels and appropriations anticipated under current law.
2009-2011 Biennium 2011-2013 Biennium 2013-2015 Biennium

General Fund| Other Funds [General Fund| Other Funds |General Fund| Other Funds

Revenues

Expenditures

Appropriations
1B. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.

2009-2011 Biennium 2011-2013 Biennium 2013-2015 Biennium
School School School
Counties Cities Districts Counties Cities Districts Counties Cities Districts

2A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the
provisions having fiscal impact (limited to 300 characters).

The engrossed bill provides that a North Dakota resident has the right to seek medical treatment and services from
any properly licensed medical provider in this state and that no person may prevent or interfere with the right of any
properly licensed medical provider.
B. Fiscal impact sections: /dentify and provide a brief description of the sections of the measure which have
fiscal impact. Include any assumptions and comments relevant to the analysis.

Section 1 of the amended bill provides that a North Dakota resident has the right to seek medical treatment and
services from any properly licensed medical provider in this state; a person may not prevent or interfere with the right
of any properly licensed medical provider in this state to provide to that resident medical treatment and services within
that medical provider's scope of practice; and a medical provider in this state has the right to provide or deny medical
treatment and services to that resident as provided by law.

The Department is uncertain as to the meaning of the language contained in amendment 11.0742.03013 and is
unable to determine its fiscal impact.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and
fund affected and any amounts included in the executive budget.

The engrossed bill provides that a North Dakota resident has the right to seek medical treatment and services from
any properly licensed medical provider in this state and that no person may prevent or interfere with the right of any
properly licensed medical provider in this state to provide to that resident medical treatment and services. It further
provides that a medical provider in this state has the right to provide or deny medical treatment and services as
provided by law.

The Department is uncertain as to the meaning of the language contained in amendment 11.0742.03013 and is

unable to determine its fiscal impact.
. B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, fine



ftem, and fund affected and the number of FTE positions affected.
If enacted as amended, this bill will not affect current expenditure levels.

The Insurance Department has estimated a combined total of $35,759,539 in expenditures for the 2011-2013
biennium in the original versions of HB 1126 and SB 2010 related to implementing the provisions of the federal health
care reform law. $34,000,000 of these expenditures would be paid for from federal grants and $1,759,539 would be
paid out of the state Insurance Regulatory Trust fund.

The Department is uncertain as to the meaning of the language contained in amendment 11.0742.03013 and is
unable to determine its fiscal impact.

C. Appropriations: Explain the appropriation amounts. Frovide detail, when appropriate, for each agency
and fund affected. Explain the relationship between the amounts shown for expenditures and
appropriations. Indicate whether the appropriation is also included in the executive budget or relates to a
continuing appropriation.

If enacted as amended, this bill will not affect current appropriation levels but could negate the need for the
Department to request additional appropriation authority in the future to implement the provisions of the federai health
care reform law if legislation preventing the enforcement of the federal health care reform law is enacted.

The Insurance Department has requested a combined total of $35,759,539 in additional appropriation authority for the
2011-2013 biennium in the original versions of HB 1126 and SB 2010 related to implementing the provisions of the
federal healthcare reform law. The funding breakdown for the estimated appropriation is $34,000,000 of federal funds
and $1,759,539 of special funds.

unable to determine its fiscal impact.

.The Department is uncertain as to the meaning of the language contained in amendment 11.0742.03013 and is

Name: Larry Martin lAgency: Insurance Department

Phone Number: 328-2930 Date Prepared: 04/12/2011




. FISCAL NOTE
Requested by Legislative Council
04/01/2011

Amendment to: Engrossed
SB 2309

1A. State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations compared lo
funding levels and appropriations anticipated under current faw.

2009-2011 Biennium 2011-2013 Biennium 2013-2015 Biennium
General Fund| Other Funds {General Fund| Other Funds |General Fund| Other Funds

Revenues
Expenditures
Appropriations

+

1B. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.

2009-2011 Biennium 2011-2013 Biennium 2013-2015 Biennium

School School School
Counties Cities Districts Counties Cities Districts Counties Cities Districts

2A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the
provisions having fiscal impact (fimited to 300 characters).

The engrossed bill provides that a North Dakota resident has the right to seek medical treatment and services from
any properly licensed medical provider in this state and that no person may prevent or interfere with the right of any
properly licensed medical provider in this state.
B. Fiscal impact sections: /dentify and provide a brief description of the sections of the measure which have
fiscal impact. Include any assumptions and comments refevant to the analysis.

Section 1 of the amended bill provides that a North Dakota resident has the right to seek medical treatment and
services from any properly licensed medical provider in this state; a person may not prevent or interfere with the right
of any properly licensed medical provider in this state to provide to that resident medical treatment and services within
that medical provider's scope of practice; and a medical provider in this state has the right to provide or deny medical
treatment and services to that resident as provided by law.

The Department is uncertain as to the meaning of the language contained in amendment 11.0742.03009 and is
unable to determine its fiscal impact.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and
fund affected and any amounts included in the executive budget.

if enacted as amended, this bill will not affect current revenue levels but could negate the need for the Insurance
Department to receive federal funding in the future to implement the provisions of the federal heaithcare reform law if
legislation preventing the enforcement of the federal health care reform law is enacted.

The Insurance Department has estimated a combined total of $34,000,000 in federal grant revenue for the 2011-2013
biennium in the original versions of HB 1126 and SB 2010 related to implementing the provisions of the federal health
care reform law.

The Department is uncertain as to the meaning of the language contained in amendment 11.0742.03009 and is
unable to determine its fiscal impact.



. B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line
itern, and fund affected and the number of FTE positions affected.

If enacted as amended, this bill will not affect current expenditure levels.

The Insurance Department has estimated a combined total of $35,759,539 in expenditures for the 2011-2013
biennium in the original versions of HB 1126 and SB 2010 related to implementing the provisions of the federal health
care reform law. $34,000,000 of these expenditures would be paid for from federal grants and $1,759,539 would be
paid out of the state Insurance Regulatory Trust fund.

The Department is uncertain as to the meaning of the language contained in amendment 11.0742.03009 and is
unable to determine its fiscal impact.

C. Appropriations: Explain the appropriation amounts. Provide delail, when appropriate, for each agency
and fund affected. Explain the relationship between the amounts shown for expenditures and
appropriations. Indicate whether the appropriation is also included in the executive budget or relates (o &
continuing appropriation. ‘

If enacted as amended, this bill will not affect current appropriation levels but could negate the need for the
Department to request additional appropriation authority in the future to implement the provisions of the federal health
care reform law if legislation preventing the enforcement of the federal health care reform law is enacted.

The Insurance Department has requested a combined total of $35,759,539 in additiona! appropriation authority for the
2011-2013 biennium in the original versions of HB 1126 and SB 2010 related to implementing the provisions of the
federal healthcare reform law. The funding breakdown for the estimated appropriation is $34,000,000 of federal funds

.and $1,759,539 of speciat funds.
The Department is uncertain as to the meaning of the language contained in amendment 11.0742.03009 and is
unable to determine its fiscal impact.

Name: Larry Martin Agency: Insurance Department
Phone Number: 328-2930 Date Prepared. 04/12/2011




FISCAL NOTE
Requested by Legislative Council
02/18/2011

Amendment to: SB 2308

1A. State fiscal effect; /dentify the state fiscal effect and the fiscal effect on agency appropriations compared to
funding levels and appropriations anticipated under current law.

2009-2011 Biennium 2011-2013 Biennium 2013-2015 Biennium
General Fund| Other Funds |General Fund| Other Funds |General Fund| Other Funds

Revenues
Expenditures
Appropriations

1B. County, city, and school district fiscal effect: /dentifv the fiscal effect on the appropriate political subdivision.

2009-2011 Biennium 2011-2013 Biennium 2013-2015 Biennium

School School School
Counties Cities Districts Counties Cities Districts Counties Cities Districts

2A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the
provisions having fiscal impact (limited to 300 characters).

This bill, as amended, declares that the Patient Protection and Affordable Care Act and the Health Care and
Education Reconciliation Act of 2010 violates the US Constitution.

B. Fiscal impact sections: /dentify and provide a brief description of the sections of the measure which have
fiscal impact. Include any assumptions and comments relevant to the analysis.

Section 1 of the amended bill declares that the Patient Protection and Affordable Care Act and the Health Care and
Education Reconciliation Act of 2010 violates the US Constitution and allows that the [egislature shall consider
enacting legislation to prevent the enforcement of the federal health care reform law.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:
A. Revenues: Expiain the revenue amounts. Frovide detail, when appropriate, for each revenue type and
fund affected and any amounts included in the executive budget.

If enacted as amended, this bill will not affect current revenue levels but could negate the need for the Insurance
Department to receive federal funding in the future to implement the provisions of the federal healthcare reform law if
legislation preventing the enforcement of the federal health care reform law is enacted.

The Insurance Department has estimated a combined total of $34,000,000 in federal grant revenue for the 2011-2013
biennium in the original versions of HB 1126 and SB 2010 related to implementing the provisions of the federal health
care reform law.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line
item, and fund affected and the number of FTE positions affected.

if enacted as amended, this bill will not affect current expenditure levels.

The Insurance Department has estimated a combined total of $35,759,539 in expenditures for the 2011-2013
biennium in the original versions of HB 1126 and SB 2010 related to implementing the provisions of the federal health
care reform law. $34,000,000 of these expenpenditures would be paid for from federal grants and $1,759,539 would
be paid out of the state Insurance Regulatory Trust fund.



. C. Appropriations: Explain the appropriation amounis. Provide detafl, when appropriate, for each agency
and fund affected. Explain the relationship between the amounts shown for expenditures and
appropriations. Indicate whether the appropriation is also included in the executive budget or relates to a

continuing appropriation.

If enacted as amended, this bill will not affect current appropriation levels but could negate the need for the
Department to request additional appropriation authority in the future to implement the provisions of the federal health
care reform law if legislation preventing the enforcement of the federal health care reform law is enacted.

The Insurance Department has requested a combined total of $35,759,539 in additional appropriation authority for the
2011-2013 biennium in the original versions of HB 1126 and SB 2010 related to implementing the provisions of the
federal healthcare reform law. The funding breakdown for the estimated appropriation is $34,000,000 of federal funds

and $1,759,539 of special funds.

[Name: Larry Martin Agency: Insurance Department
Phone Number:; 328-2930 Date Prepared: 02/22/2011




. FISCAL NOTE
Requested by Legislative Council
01/25/2011

Bill/Resolution No.: 5B 2309
1A. State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations compared to

funding levels and appropriations anticipated under current law.
2009-2011 Biennium 2011-2013 Biennium 2013-2015 Biennium

General Fund| Other Funds |General Fund| Other Funds |General Fund| Other Funds
Revenues
Expenditures
Appropriations
1B. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.
2009-2011 Biennium 2011-2013 Biennium 2013-2015 Biennium
School School School
Counties Cities Districts Counties Cities Districts Counties Cities Districts

2A. Bill and fiscal impact summary: Frovide a brief summary of the measure, including description of the
provisions having fiscal impact (limited to 300 characters).

This bill, if enacted, would make it a crime for state agencies and employees to enforce the federal health care reform

. law.

B. Fiscal impact sections: /dentify and provide a brief description of the sections of the measure which have
fiscal impact. Include any assumptions and comments relevant to the analysis.

Section 1 of the bill nuliifies the Patient Protection and Affordabie Care Act and the Health Care and Education
Reconciliation Act of 2010 as it pertains to North Dakota and provides a penalty for violation.

3. State fiscal effect detail: For information shown under state fiscal effect in 14, please:
A. Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue lype and
fund affected and any amounts included in the executive budget.

if enacted, this bill will not affect current revenue levels but would negate the need for the insurance Department to
receive federal funding in the future to implement the provisions of the federal healthcare reform law.

The Insurance Department has estimated a combined total of $34,000,000 in federal revenue far the 2011-2013
biennium in HB 1126 and SB 2010 related to implementing the provisions of the federal health care reform law.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line
ftem, and fund affected and the number of FTE positions affected.

if enacted, this bill will not affect current expenditure levels.

The insurance Department has estimated a combined total of $35,759,539 in expenditures for the 2011-2013
biennium in HB 1126 and SB 2010 related to implementing the provisions of the federal health care reform law.

C. Appropriations: Explain the appropriation amounts. Provide detali, when appropriate, for each agency
and fund affected. Explain the relationship between the amounts shown for expenditures and
appropriations. Indicate whether the appropriation is also included in the executive budget or relates lo a



. continuing appropriation.

If enacted, this bill will not affect current appropriation levels but would negate the need for the Department to request
additional appropriation authority in the future to implement the provisions of the federal health care reform legislation.

The Insurance Department has requested a combined total of $35,759,539 in additional appropriation authority for the
2011-2013 biennium in HB 1126 and SB 2010 related to implementing the provisions of the federal healthcare reform

law.
[Name: Larry Martin gency: ND Insurance Department
Phone Number: 328-2930 Date Prepared. 01/31/2011
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11.0742.02001 Adopted by the Human Services Committee
Title.03000

February 16, 2011

PROPOSED AMENDMENTS TO SENATE BILL NO. 2309 ‘2 - (‘"l L
Page 1, line 2, remove "nullification of"
Page 1, line 2, remove ", and to provide a"
Page 1, line 3, remove "penalty"
Page 1, line 7, replace "Nullification of federal" with "Federal”

Page 1, line 12, replace "and are declared to be invalid in this state, may not be" with an
underscored period

Page 1, remove lines 13 and 14

Page 1, line 15, after "shall" insert "consider"

Page 1, line 15, replace "enact” with "enacting”
Page 1, remove lines 18 through 24
Page 2, remove lines 1 and 2

Renumber accordingly

Page No. 1 11.0742.02001
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Com Standing Committee Report Module ID:'s_stcomrep:32_002
February 17, 2011 8:41am Carrier: Uglem

Insert LC: 11.0742.02001 Title: 03000

REPORT OF STANDING COMMITTEE

SB 2309: Human Services Committee (Sen.J.lLee, Chairman} recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO NOT
PASS (3 YEAS, 1 NAYS, 1 ABSENT AND NOT VOTING). SB 2309 was placed on
the Sixth order on the calendar,

Page 1, line 2, remove "nullification of"

Page 1, line 2, remove "; and to provide a"

Page 1, line 3, remove "penalty"

Page 1, line 7, replace "Nullification of federal” with "Federal”

Pége 1, line 12, replace "and are declared to be invalid in this state, may not be" with an
underscored period

Page 1, remove lines 13 and 14
Page 1, line 15, after "shall" insert "consider”

Page 1, line 15, replace "enact" with "enacting”

Page 1, remove lines 18 through 24
Page 2, remove lines 1 and 2

Renumber accordingly

{1) DESK (3) COMMITTEE Page 1 s_stcomrep_32_002
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2011 HOUSE STANDING COMMITTEE MINUTES

House Industry, Business and Labor Committee
Peace Garden Room, State Capitol

SB 2309
March 21, 2011
15754

[] Conference Committee

Committee Clerk Signature ZQ_QQM\O@ZW

O

Explanation or reason for introduction of bill/resolution:
Federal health care reform legislation

Minutes:

Chairman Keiser: Opens the hearing on SB 2306.
Margaret Sitte~Senator Distraict 35 in Bismarck: (See attached testimony 1).

Chairman Keiser: Your bill has been engrossed but on line 7, you say the legislative
assembly declares, can we do that or is it for the court to decide.

Senator Sitte: This is from the 10™ Amendment Center, Thomas Woods and you can
Google it, so it's the eleven states that have adopted this language. We are using the
whole idea of state’s nullification, that states have the authority to nullify an act of congress
if congress have done something to overstep it's boundaries.

Vice Chairman Kasper: In order for us to join the other states, do we have to pass similar
legislation or could we have some other type of legislation that we think we should nullify?

Senator Sitte: | did call the 10 Amendment Center after my bill was modified in the
Senate, | know it’s still going to count in your movement and they said, oh yes, we are still
counting it as part of that nullification movement.

Senator Dever~District 32-Bismarck: | would address some of the changes that the
Senate Human Services made on the bill. The second said the legislative assembly shall
enact any measure necessary and we changed that to “we shall consider enacting. The
reason we did that was, we are elected by the people to come and vote on the biils as they
come forward. Subsection 3, referred to federal employees that they cannot do anything in
support of the health care bill and if they do it, it's a Class C felony. Section 4 applied to
state employees and said that it would be a Class A misdemeanor. It's important and
appropriate for the legislative assembly to make that declaration, our attorney general has
entered into a law suit and this wili ratify his action. Congress passed a 27 or 28 hundred
pages in one bill. We are trying to figure out what they did. They don’t know what they did.
| am here in support to SB 2309.



House Industry, Business and Labor Committee
SB 2309

March 21, 2011

Page 2

Chris Stevens~Jamestown: (See attached testimony 2).
Chairman Keiser: Is there anyone else here to testify in support of SB 2309.

Vice Chairman Kasper~District 26-Fargo: | was to address some of the areas that they
amended out. | have some amendment to be considered to add. (See attached
testimony 3). | tried to soften the language a little bit on page 1, line 9, we add the word
‘likely” and page 1, line 10, the word added is “may”. | wanted to make this piece of
legislation a little easier to get this passed by not coming out and declaring it is
unconstitutional because we don’t know for sure if it is or not until the US Supreme Court
rules. | do have some handouts (see attached handout 3 A).

Representative Amerman: In your amendment, the section that does not apply to in B &
C, page 2, can you give me an example that a student who is required by a higher
institution and an individual who is required by a religious institution to have health
insurance?

Vice Chairman Kasper: Under ltem B, there are some colleges that for a requirement of
registration, that the student needs some form of insurance, we are going to allow it. On
Item C, requirement under religious institutions, it's a protection for religious institutions to
have their right.

Chairman Keiser: When Representative Kreidt had his bill before us, the Catholic
Diocese requires their priests are required to have health insurance package.

Representative Ruby: You talk about the penalties and it's basically prohibiting a person
from requiring, so this is going to come from the agencies or federal agencies, would the
penalty be directed at the individual who tried regulate or enforce these provisions that are
being prohibited?

Vice Chairman Kasper: In visiting with Jennifer Representative Clark, the word person is
specifically to cover all areas of entities that could try to interfere with the individuals rights
in North Dakota to be protected under these amendments in the bill.

Representative Nathe: Can you explain the reason for the emergency clause?

Vice Chairman Kasper: | don't think we should wait for this to become law until August 1.
We talked about the area of standing for the citizen of North Dakota to be protected.
Attorney General has all the power in the world to join in the Florida Law suit as he did. He
joined in that lawsuit and he has standing in that lawsuit. If the law suit is rejected or if it's
partially correct, coming back to North Dakota, if we want standing for the people of our
state, we need a bill like with this language in it, so our citizens have standing the law as
well as so as possible.

Chairman Keiser: Did Senator Sitte see the amendments and what is her position on your
amendments?
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Vice Chairman Kasper: Yes, | gave her a copy of the amendments and she was very
concerned that her language stays in the bill, which | have by adding the two words. | don't
think she will have heartburn with the two amendments and | would like to visit with her on
that. | want to make it palatable enough for some people who may not iike parts of the bill.

Chairman Keiser: We have passed Representative Kreidt's bill, how close do the
amendments reflect Representative Kreidt's bill?

Vice Chairman Kasper: It's substantially different because Representative Kreidt's bill
deals with the individual mandate and does not have some of the other areas on that this
bill adds to.

Representative M Nelson: Number 2, line 12 on the bill, the legislative body shall
consider, what does number 2 actually do, don't we by law have to consider anything that
comes before us?

Vice Chairman Kasper: In trying to honor Senator Sitte's request that her bill survives as
closely as possible as to the way it was presented to our committee. The amendments to
the bill, enhances what paragraph 2 does.

Representative Vigesaa: We had a bill in the first half, what is the difference if we
adopted the amendments between the two?

Vice Chairman Kasper: There is nothing in here about a compact. | considered an
additional amendment to this bill, a compact, but was decided not to bring the compact
forward and have something more easily passed.

Representative Vigesaa: What would have been the major differences?

Vice Chairman Kasper: If the compact were adopted, if this bill as written and my
amendments adopted, what the compact says is that if the Governor of North Dakota
wishes to join in a compact with any other governors, who has passed almost identical to
the compact language, the governors can join together to protect their citizens and enforce
their law in the area of health care. Without a compact, the governors can cooperate
together, but they can t join a compact. A compact can supersede federal law both prior
and current.

Chairman Keiser: Representative Carlson, Vice Chairman Kasper and | did meet with the
Attorney General and we had a nice discussion about this entire issue. The Attorney
General believes he has all the iegal standing he needs to represent the state of North
Dakota in any legal action that might occur. With the two states, Florida and Alaska, in
those two cases the governor, using the executive branch of government has weight in on
this and in the case of Florida, he has directed every administrative department to
immediately cease any action relative to the federal health care law. In other states, the
third branch of government, the legislature has also taken action, what we successfully
argued with was that the legislature have every right as one of the branches of government
to stand and take a position on any issue regardless of what the executive or judicial
branch may do. What we have before us in the forms of both the bill and the amendment is
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the opportunity for the legislative branch to make a decision on policy question from our
perspective.

Chairman Keiser: Further questions? Anyone here to testify in opposition to SB 2309.

David Keminitz~President of the AFL-CIO: (See attached testimony 4). Went over
attachment 4-A, 4-B, 4-C, 4-D.

Vice Chairman Kasper: In your research of the relief of sick and disabied seamen, who
was the collector?

David Keminitz: It was the president set up as the government the collectors.

Vice Chairman Kasper: I'm assuming that the collector was an employee of the federal
government, a tax collector. This appears as a precursor to income tax. Was that part of
the US Navy?

David Keminitz: | would lean towards it because it was the commerce of the day, they are
private enterprises. How the fees were collected, but is says that “render to the collector
the true account of the number of seamen that have been employed and pay at the said
collector, 20 cents” and further it said that the President had the authority to then institute
this legisiation to make it affective.

Representative Kreun: Who is the master?
David Keminitz: The ship's captain.

Chairman Keiser: Anyone else here to testify in opposition, in the neutral position to SB
23097

Dan Ulmer~Blue Cross-Blue Shield: One of the questions we had, we have a
requirement at Blue Cross that we have to have some sort of heaith insurance, our
employer requires it as a portion of being employed. We also have minimum participation
laws in the small group market that a percentage amount of the employed group has to pick
up insurance before we accept them. | don't know how that language fits back in that
paragraph but otherwise we are going to crossover in some of the existing law and
practices.

Vice Chairman Kasper: Could you come up with some suggested language that would
solve your heartburn, that | could get back to Jennifer?

Dan Ulmer: Something to the extent, on subsection 2, a & b and subsection 3 needs to be
reinserted into the paragraph. ‘

Chairman Keiser: Anyone else here to testify in the neutral position to SB 2309.

David Keminitz: Under the act of relief the third item, says that it shall be the duty of
several private collectors or port authorities to make a quarterly report to the sums collected
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. by them respectively by virtue of this act to the Secretary of the Treasury. The Secretary of
the Treasury controlled the coliection, the records of those collections, how much and
where they came from.

Chairman Keiser: Anyone eise here that wants to testify on SB 23097 Closes the hearing
on SB 2309.
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Chairman Keiser: Opens the work session on SB 2309.

Vice Chairman Kasper: We did adopt most of this amendment and then BCBS expressed
a concern about not being prohibited from having minimum requirements for their group
health insurance plans. Somewhat a hog house. Reads the amendment (see attach
amendment).

Vice Chairman Kasper: Moves to adopt amendment 03008.
Representative Ruby: Second.

Representative N Johnson: We have already passed that Representative Kreidt brought
forward, how does this differ from what we passed already in the assembly?

Vice Chairman Kasper: There are a number of differences. The Kreidt bill 1165 generally
on the mark up is only number one on our amendment. It does not provide the protection
for the medical treatment, medical providers, group insurance and does not have the
criminal penalty or emergency on it. This is an enhancement of HB 1165.

Representative Kreun: If I'm not mistaken, in HB 1165, part of number two and it seems to
be a lot of duplication. It doesn’t have the penalty or the emergency clause and other than
that they are pretty close, aren’t they?

Vice Chairman Kasper: No, there is quite a bit of difference.-

Representative Kreun: lt does have the other health insurance options, religious...

Vice Chairman Kasper: It has section four, but it doesn’t have two, three and five on the
back.
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Representative Kreun: Didn't we have some information from the Attorney General and |
looked up standing and what we needed for standing with that bill. | thought that was the
indication that we had all the standing we needed from the Attorney General office in that bill
to do whatever we are trying to accomplish. | personally agree what we are trying to
accomplish, | don’t know all this duplicating will be more beneficial.

Vice Chairman Kasper: This expands protection and it goes beyond HB 1165. The last
bill passed is law.

Chairman Keiser: Vice Chairman Kasper, Representative Carlson and myself did have a
meeting with the Attorney General and from my perspective there are three ways to
approach the federal health care law, executive, judicial and legisiative. (Explained the
three ways to approach the federal health care law).

Representative Gruchalla: | was concerned about the emergency clause on the penalty
section also. Theoretically, if we start putting people in jail as soon as this is passed by the
governor, prior to us getting together in November, to try to figure out how we are going to
implement that. | don't know if that part should be in there.

Chairman Keiser: You all know that in November we are going to more directly address
the health care reform act. Hopefully a lot of decisions will be made. That is a point.

Vice Chairman Kasper: The Supreme Court is certainly not going to have ruled in
anything by August 1 or when the bill is signed by the governor. The concern you have is a
mute point. This is sitting here to see what the Supreme Court does. What this does is
provides the protection for the people of North Dakota.

Representative Amerman: It could possibly be the case but what about the part that is
already taken effect in regards of the lawsuits of children that are up to 26 years oid? Is
that a penalty for them?

Representative Ruby: | would think that answer would be no, those health insurance
companies have chosen to go ahead and implement those on their own.

Representative Frantsvog: Was your discussion with the Attorney General about this
specific bill?

Chairman Keiser: Relative to all of the bills on this tract that are in opposition to the
federal health care reform.

Representative Frantsvog: His comment once again, was that he had all he needed, is
that correct?

Chairman Keiser: From his perspective his judicial branch, he has everything he needs to
take whatever action he believes is appropriate for the state of North Dakota.

Vice Chairman Kasper: What Chairman Keiser has said is absolutely correct. This bill
does not deal with the standing as much as the protection of the citizen of the state of North
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Dakota. It further enhances his standing. | recall he certainly wants a bill like HB 1165 to
be passed.

Representative Nathe: Does HB 1165 have the emergency clause?

Vice Chairman Kasper: No.

Chairman Keiser: On page 1, on subsection 1, line 15, if that prohibited act is based on
a federal law, rule or regulation, until the courts reverse it, isn't the federal law the law of
the land? If it is the law, how can we says it's a violation.

Vice Chairman Kasper: This bill if passed, will be in conflict with federal statute, which
would then create an opportunity for a law suit like Florida or Virginia if your Attorney
General chooses to do so.

Representative Nathe: In regards to the emergency clasue, why have the emergency
clause if nothing is going to happen?

Vice Chairman Kasper: In the event the Supreme Court would rule between now and
then, which is highly unlikely, it's a safe guard if something happens.

Chairman Keiser: Further discussion?

Roll call was taken on the amendment 03008 with 5 yeas, 8 nays, 1 absent, motion
fails.

Chairman Keiser: We have the original bill before us, what are the wishes of the
committee relative to SB 23097

Representative N Johnson: Moves a Do Not Pass.

Representative Gruchalla: Second.

Chairman Keiser: Without amendments | could support, it's problematic.
Representative N Johnson: We already have Kriedt's and it has passed both chambers.

Roll call was taken for a Do Not Pass on SB 2309 with 9 yeas, 4 nays, 1 absent and
Representative Sukut is the carrier.
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Chairman Keiser: There was a motion to rerefer SB 2309. It went out of committee as a
Do Not Pass and Vice Chairman Kasper made an attempt to put a significant amendment
on there. There are some important issues in the concept of the amendment that Vice
Chairman Kasper brought forward. | will ask the committee to reconsider our actions first to
bring the committee.

Representative Ruby: Moves to reconsider SB 2309.
Representative Vigesaa: Second.

Roll call was taken on SB 2309 for reconsideration with 10 yeas, 4 nays, 0 absent,
motion carries.

Vice Chairman Kasper: (see attached amendments). After the amendment was
defeated, | talked to some people and found three concerns that the committee members
had. The first one was the reference to federal law and the concern that we should not be
talking about federal law in an amendment. The other was in the areas of the emergency
clause and the last was in the penalty clause. (walks through the amendments)

item number 1: (reads the amendment), there was reference to federal government and
it's gone. Deals with the protection for the health insurance mandate that our Attorney
General has joined in with Florida, says that part health reform act is unconstitutional, this
gives North Dakota the same as to what HB 1165 has.

item number 2: Are the additional protections that are not in HB 1165. (reads item number
2). We add the protection that the individual cannot be prevented from seeking medical
treatment and the choice of providers will be there. That to me goes beyond where SB
1165 does. '

Item number 4: (reads amendment). It is the same as HB 1165 and the section doesn't
apply to certain areas and that exempts medical assistant, Social Security, children health
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insurance, student required by an institute of high learning to participate in academic
institution and individuals required by religious institute to obtain and maintain health
insurance.

Item number 5: (reads amendment). Blue Cross wanted to be sure that their group rules
could not be interfered with their requirement that they have a 70% participation rate. Also,
it allows the individuals to purchase insurance privately if they so choose or through a
group plan.

The other two amendments are still there. (hands out a copy of SB 2309 with the
amendment on it).

Representative Ruby: On page two, subsection five, define former family member.

Vice Chairman Kasper: it would refer to a divorce.

Chairman Keiser: | think that’s correct.

Chairman Keiser: On page 1, item 3, what does that do to abortion?

Vice Chairman Kasper: That was an area that we talked about and it's silent. Jennifer
said we shouldn't get into that area, it's not appropriate to the amendment and we have
other law that deals with abortions.

Chairman Keiser: This is a strategy and | support the strategy, there are parts relatively
close to the Kriet bill. You do that occasionally just in case one bill dies, it still stays intact

and until it's signed, it's not law.

Vice Chairman Kasper: In the Kriedt bill, there are some differences? (reads paragraph

1).

Chairman Keiser: On line 4, “or from any source” you're covering the entire waterfront
now, it there is something.

Representative N Johnson: Does that mean any government entity, individual or
corporation?

Chairman Keiser: That is correct.

Vice Chairman Kasper: Moves to adopt amendment 03009.

Representative Ruby: Second.

Chairman Keiser: Further discussion on the amendments?

Chairman Keiser: On a policy standpoint, we have developéd two avenues relative to

health care reform. One, direct what the state of North Dakota should do given that the
federal health care act is law and the work will be done in the special session. We have a
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second track, which was to say, “if it rules unconstitutional, what would we want the policy
of North Dakota to be”, this bill is being presented as part of that.

Chairman Keiser: Further discussion.

Roll call was taken on amendment 03009 with 11 yeas, 3 nays, 0 absent, motion
carries.

Chairman Keiser: We have SB 2309 before us again as amended, what are the wishes of
the committee?

Chairman Keiser: Further discussions?

Representative Amerman: We have had good discussion and | counted up the bills and
resolutions dealing with the new federal health care act and basically there are10-12 of
them. | will still resist it.

Vice Chairman Kasper: | agree there are a lot of bills out there and many hours of
discussion. What this bill is addressing is to provide as much protection as possible to the
citizens, providers, and the medical treatment people of North Dakota based upon the
uncertainty of the future. It is an expansion of HB 1165 above the individual mandate and
have everything to gain and nothing to lose.

Chairman Keiser: Further discussion?

Roll call was taken for a Do Pass as Amended on SB 2309 with 9 yeas, 5§ nays, 0
absent and Vice Chairman Kasper is the carrier.
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Chairman Keiser: Opens the work session on SB 2309. We will have Vice Chairman
Kasper explain what has transpired and why the bill is back before us before we have a
motion to reconsider.

Vice Chairman Kasper: After we passed out the .03009 amendment, the discussion on
the floor seems to goes around standing for the state of North Dakota and the Attorney
General's office. | asked Representatives Carlson, Keiser and Koppelman if they would go
to a meeting at the Attorney’s General's office about the amendments we put on this bill
about the changes. We had a meeting with Tom Trenbeath, we had an overall discussion
on the definition of standing, and how it relates to this bill and what the amendments might
do. After that discussion, we had some amiable words and Tom Trenbeath agreed to
review the .03009 amendment. We asked for his observations. He and | met a number of
times and what the Attorney General pointed out, the way we left the amendment, we had
on the bill there is potential unintended consequences in the area of providers.

(passes out the bill and amendment .03009-see attached amendment)

The concern from the Attorney General's office and Jennifer Clark agreed, again, the way
we left the bill, the unintended consequences, is in the example of 2 b of the bill. The one
item in 2-b is preventing, attempting to prevent, or interfering with that resident's choice or
selection of a qualified medical treatment provider located in the state for the provision of
legal medical treatment. The other one is number 3, the person may not prevent, attempt
to prevent, or interfering with the provision of legal medical treatment by a qualified medical
treatment provider located in this state to a resident of this state. BCBS have expressed
that this was a concern before and we had language in there along the area of the federal
law. The concern is that with the language, as we have it right now in the bill, the
unintended consequences that could be interpreted that the medical provider would have to
provide medical services to anyone by just walking in the door, whether they had medical
insurance or not. They could say with this new law, “you have to provide it for me” and they
can demand it. The same thing goes in 1,2 a & b, and 3. The suggestion was that we add
the words in the four areas to be “if that prohibited act is based on a law that has not
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received specific statutory approval by the legislative assembly”. The unintended would be
opening things up too openly for citizens who demand medical services and providers to be
able to require to provide them. When we bring the law back in, now we have that
protection and that the Attorney General agrees we need to have.

{Passes out the new amendment .03010)
Chairman Keiser: Can you point out what they are?

Vice Chairman Kasper: Goes over amendment .03010-see attached amendment. That is
the amendment and they are simple words but the Attorney General's office and Jennifer
agreed that to try to avoid unintended consequences. We should add those words to the
bill.

Chairman Keiser: This is not a formal hearing, is there any response from the audience in
the room by adding that language? We have some concern; we don’'t want to sent
something out that would have a negative impact. We can hold the bill.

Rob St Aubyn~BCBS of North Dakota: | assuming that the intent of this is just saying
that some government entity can't have these restrictions unless the state has adopted
those restrictions correct? | think that's what it's really meaning?

Chairman Keiser: Do you want Jennifer Representative Clark to come down here?

Rob St Aubyn: | do think it does take care of many concerns we have hecause it does say
that unless statutory approval by the legislative assembly based on the law that is not
perceived as statutory, these things would not be permissible. | think that would take care
of the problems but as it was before; the unintended consequences would be pretty
significant. | think what you are saying is, such as PPACA, you can’t have something that
would be restrictive on this unless the state has adopted PPACA.

Dan Ulmer~BCBS: Is the intent in subsection 1, lets says that the only was the individual
mandate would apply in North Dakota would be that act was based on the law that this
legislative assembly would approved, am | tracking that right? So if PPACA held, this
Legislative Assembly would have to agree or disagree whether or not it would hold in North
Dakota. Is that what we are shooting at?

Chairman Keiser: What we did share with the Attorney General’s office is that if the
federal health care reform act is upheld, it is the law and we will have to live with and work
with it. However, if it's not, if the courts deemed that it is not constitution, then we want to
be able to take whatever action or authority we can to put into law now, until 2013, the
protections for the state of North Dakota so that we in effect would be grandfathered in.
Subject to after the special session, if the courts uphold it unconstitutional and congress
goes back does something, the President signs it and it becomes law, we want to make
sure that we are in the position that we have ourselves grandfathered in with our law. We
are not trying to argue that that if it's held constitutional, we would be in violation of the
federal law. That's what we are trying to achieve.
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Dan Ulmer: | think the question we had on the bill previously that we thought should
address in a similar fashion was, we have many employers that we take up insurance as a
condition of employment, | don't know how this effect it. | assume it's takes us back to
where you were about the federal law.

Chairman Keiser: Did you look at five on the back page?
Dan Ulmer: Yes, is that part of the existing statute? Is it already in?

Chairman Keiser: That is part of what was passed. This amendment has 40% of what
was in the other amendment exactly and adds those words.

Dan Ulmer: Our consensus is maybe now, which is better than what you were on the bill
you had before. :

Courtney Koebele~North Dakota Medical Association: | just received the amendment
right now, if | have a problem, | will get to you on Monday. | don't think we have a problem
with it. We were alerted to by Blue Cross.

Chairman Keiser: What | would like to suggest is that we will hold this bill until Monday.
The problem is we don’t have a schedule when we can meet. | want to make sure we do
this the best we can and | hope you can understand what we are trying to achieve here. |
don't know if it's unconstitutional or not but if it is, is there something we should be doing to
position North Dakota better than what we currently have?

Courtney Koebel: We will take a look at it.

Chairman Keiser: Adjourns the work session.
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Chairman Keiser: We handed out amendments and asked various parties to look at them.

EMTALA (Emergency Medical Treatment and Active Labor Act) is the federal legislation
dealing with emergency room management. [f you bill through Medicare, if anyone
presents to an emergency room, they must be treated. There must be an examination and
if treatment is needed, it must be provided regardless of ability to pay. Their interpretation
of part 2, “regardless of whether a resident of this state has or is eligible . . . ." and parts a
and b, is the same as EMTALA. The North Dakota Hospital Association has a lot of
concerns about that because they don't know who they can say "no” to. Representative
Kasper tried to approach it from the perspective of granting people rights.

Rod St. Aubyn~Representative BCBS: While it makes some marked improvements
from the original bill as amended, there are still several unintended consequences if this
amendment is adopted. Aside from constitutional questions related to separation of
powers, the supremacy clause, etc., our fear is these amendments could put us between a
rock and a hard spot.

Here are some examples:

1. If the feds adopt a new federal mandate which has some limits (like limiting the number
of physical therapy sessions), does that mean as an insurer we could not comply with
the federal law because of the new state law which says you can’t put limits on health
treatment unless it has been adopted by the legislative assembly. It appears we would
either violate the federal law or the state law until the state would elect to statutorily
approve it by the legislative assembly.

2. Essential benefits within PPACA are broadly defined and they list categories but they

. don't go into the specifics yet. Those are still being worked on at the federal level. One
of the last things they talk about under the essential benefits is “and pediatric, dental,
and vision services.” What does that mean? Isit 16, 18, or 21?7 Pediatric and dental, is
it preventive; is it just the exam, caps for dental? That isn't defined by the federal



R

Bl T T RRpapp— -

T M 73 T R, TR RIS

L TR b T R, 7

TR T R e

P

House Industry, Business and Labor Committee e
SB 2309

April 4, 2011

Page 2

government yet. We assume there will be some limits on it. If it is just the way it is, no
one could afford health insurance if it as broad as it is right now. The Legislative
Assembly did not approve these limits. So do we comply with the federal requirements
or with this new state law? If we limit the services, can the member sue us based on
the state law for denying legal medical treatment? Does this apply to new or current
federal requirements? There are quite a few provisions that we have to comply with
based on federal law that the state has not adopted yet. The state has adopted things
like GLB, Gramm-Leach-Bliley, the notification requirements. There are some other
notification requirements that | don't think the state has adopted. We still do those. Do
we comply with the federal or state? We are not sure if these apply after this law is
passed or does it also apply to previous things that already happened. There are many
other examples that we could provide.

As written now, we strongly oppose this bill with amendments. With the new amendments,
we still have major concerns of some unintended consequences.

Vice Chairman Kasper: You have given us your concerns. How do you solve your
concerns?

Rod St. Aubyn: | don't know. | just got this on Saturday. We think there will be some
constitutional issues just with the Supremacy clause.

Vice Chairman Kasper: How do you fix the bill?

Rod St. Aubyn: You may say to not worry about that issue. But as a company we are
obligated to abide by the federal law.

Vice Chairman Kasper: |s there no way to fix the language to give you the wiggle room
that you need?

Rod St Aubyn: We don't see where we have a problem now. We know what we have to
comply with.

Chairman Keiser: | understand the dilemma. The legislature should have 3 partners that
| sometimes struggle seeing as partners. 1 wished they were. The North Dakota Medical
Assn. and the ND Hospital Assn. endorse PPACA. They really endorse the frontier
provision. There are a lot of providers that are not going to be happy if PPACA is
implemented. It's going to be very problematic for the insurance companies to implement.
This has been transformed into an attempt to say “what happens the day they declare it
unconstitutional?” We are out of session and we have nothing prepared. In November we
have our special session and then the following February they pass a refined PPACA and
we can't be grandfathered in stating what North Dakota’s position would have been ideally.
| know the providers would like us to position ourselves so we do the best job for them. |
don’t see the insurance department here. We do have the option to go to November.

Rod St. Aubyn: it is frustrating for us also. The rules aren’'t even done. We are under the
gun to do it and it is increasing our costs. There are a lot of things that are problematic with
the current law. This bill is going way beyond what the intent is. 1t may even enter into the
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issue of the “any willing provider provision” as well because you can't limit someone from
going to any other provider. No one knows if it is going to be ruled unconstitutional. If they
do rule the individual mandate unconstitutional, then it puts us in a much worse position
than right now. You get rid of the individual mandate, there is still guaranteed issue. So
then why does anyone take insurance until you need it. There are other mechanisms they
could do to alleviate that adverse selection issue. If we had a preference, we would much
rather have that law changed significantly than what we have right now. Doing what we
have here, | don't know where you start and stop. It seems simple if you say the federal
government can't require that anyone has to have insurance coverage. This goes way
beyond that. Our attorneys mentioned under EMTALA, you have to stabilize a patient first.
The way this is written, there is no limitation of just stabilizing it. You cannot prevent any
legal medical treatment.

Vice Chairman Kasper: The intent from my perspective in drafting these amendments is
to assure that person that they will not be prohibited from seeking medical treatment from
providers that they want to go to. My intent is to not force the provider to provide them
treatment if they don't want to. The intent from the provider's side is to guarantee the
providers of North Dakota the right to practice medicine the way they choose. To allow
them to treat patients as they choose and not let the federal government interfere with their
right to do that. That is what the goal has been in drafting these amendments. Our
residents can seek medical treatment and our providers can provide medical treatment
and the federal government cannot interfere with their rights.

Rod St. Aubyn: That is what is problematic. You said you don’t want anything to restrict a
citizen to be able to go anywhere they want to. That's one of the issues we have a
concern with because if you are a member of a network product, like a PPO, you choose a
particular network. You don't have that freedom to go outside that network. If you do there
is a penalty. It almost sounds like you would be limiting that ability to have PPOs. The
reasons the PPOs exist are that the providers are willing to take more of a discount so the
member sees the benefit of a cheaper premium. They also see cheaper cost sharing when
they stay within their network.

Vice Chairman Kasper: You are going beyond where my intent was. My intent is not to
disrupt the PPO network. My intent is not to disrupt the contract of insurance. Right now if
| walked down to St. Alexius emergency room they are going to treat me. If | go to a
physician in north Bismarck and say | want to be treated, | have the freedom to do that.
They may bill me extra, | may be in the network or | may not be. That is not the intent to
get involved in networks. It is to maintain the freedom of our citizens to seek medical care.
The same is for the providers to be able to practice medicine without federal interference.

Rod St. Aubyn: We would agree with that concept. The problem is with the way it is
defined. How do you define interfering or preventing? A higher cost share—is that
preventing a person from going somewhere else. That’s where you run into problems with
this. :

Vice Chairman Kasper: Now we are getting into some areas where you are saying, if we
had this it might work. That is what | have been asking. What language will help solve the
concern of your company? The language may need to be changed to simply say, “prohibit
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a resident from seeking medical service from medical providers in North Dakota.” It does
not have to go as far as this language does. But to show some type of intent legislatively is
the purpose of this. If we need to strip this language to the bare bones minimum, I'm fine
with that. | want a sentence or two to protect the citizens, the providers, and protect
insurance companies.

Rod St. Aubyn: We can see if there is a simple solution. It's not as simple as we are
trying to make this. With existing PPACA and the example of essential benefits, that hasn’t
been adopted and approved by the Legisiative Assembly.

Vice Chairman Kasper: We are trying to get statements in here to protect people,
providers, and insurance companies in as broad a sense as possible without tying your
hands based upon the dilemma we are in today.

Chairman Keiser: | would be happy to talk to my people.

Jerry Jurena, President of North Dakota Hospital Association: The EMTALA laws that
were created in 1985 are the standards that we have to live by. Anybody who presents
themselves to a hospital, we have to evaluate and treat. If we are able to treat them at our
facility we have to treat them. If the injury or illness is beyond our capabilities we have to
send them to a facility that is capable of treating or dealing with them. We can’t just dump
them. My concern when | read through this, | didn't understand what the intent was and
what was supposed to be done. But | have a federal law that was created in 1985 that
says anybody that walks into my facility, | have to take care of regardless of their ability to

pay.

Chairman Keiser: Looking through the amendment, Number 2, when it says “regardless
of whether a resident of the state has or is eligible for health insurance coverage”, that is
just about everybody. You then can't take action against them. If they don’t have health
insurance coverage and can't pay forit . . ..

Jerry Jurena: They come into the emergency room. When we don’t have people with
heaith insurance or means to pay for their health care and go to a clinic they end up coming
to a hospital. We cannot do a billfold biopsy before we treat them. We do have to treat
them first.

Representative M Nelson: What federal laws would require hospitals to withhold medical
treatment or prevent you from treating patients?

Jerry Jurena: There aren’t any laws that would prevent me from providing care to
anybody. In fact it is the other way around, | have to. If they present themselves to a
hospital, | have to evaluate and treat.

Representative M Nelson: Those are the laws this bill seems to be written against. You
say there are no laws that require that?

Jerry Jurena: There are no laws that say | don’t have to treat. | have to treat to the ability
of my facility.
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Vice Chairman Kasper: Is there any language that you suggest that doesn't interfere with
EMTALA or how you currently do business but gives a statement that protects you the
provider so you can practice medicine the way you would like to or cannot be prevented
from practicing medicine based on future potential laws. This is looking at trying to protect
and have a position in the legislation in the event of what congress might do in the future?

Jerry Jurena: Not at this point. With EMTALA, it's an open door. We have to take care of
them. There are no criteria.  I'm not sure there is anything outside of EMTALA. We are
governed by that federal law.

Vice Chairman Kasper: |I'm trying to have a legislative statement to protect providers from
practicing medicine, to allow you to continue to practice medicine without undue potential
interference by the federal government. Maybe that’s impossible.

Chairman Keiser: | do have a concern that this is complicated. We have to be careful
how the courts look at it. We have an option. We can hold on to it and try to find some
language. We are not going to have a chance to have a big hearing on those words.

HB 1252 will pass in some form and the bill forming an interim committee that is going to
study the impact of health care. This issue will be one of those issues. I'm getting anxious.
If we take this language on the floor it will not pass. It will get shot down. | do think we can
get our partners involved, the health insurance companies, the hospital association, the
medical association, and the insurance department.

Vice Chairman Kasper: Let me suggest that we give Mr. St. Aubyn a day to talk to his
people. If they can't come up with something, we have to reamend this bill.

Chairman Keiser: We could send it out in a Do Not Pass.

Jerry Jurena: With EMTALA, we are an open door. Why are hospitals so costly? It is
because the federal government regulates my life from the time | get up until | go to bed.
Any doctor that is working in that facility is regulated from the mandate of 1985.

Chairman Keiser: When EMTALA gets implied, it doesn't mean literally to go to the
emergency room. If you are on the footprint of the hospital and you collapse, you are at
their emergency room.

Representative Vigesaa: There are regulars that keep coming in the ER.

Chairman Keiser: Closes the hearing on SB 2309
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Chairman Keiser: Opened the work session on SB 2309. We have been holding SB 2309
to try and find some amendments that are agreeabie to all parties. Vice Chairman Kasper,
will you go over the amendments.

Vice Chairman Kasper: We will be going over amendments 03012. The amendment has
been run by the Doctor Association, Health Care Association, which is the hospitals and
Blue Cross. | just spent a few minutes with Tom Trenbeth and he said talked with Attorney
General Stenehjem and they have looked at the amendments and they have no problems
with them. He is happy that we fixed to two words on the back, “likely” and “may”’. Goes
over the amendments (see attached amendment 03012).

Section 1, 1 a, b, c. What we are trying to do is give additional status and protection for
our citizens to be able to go to providers and providers to be able to practice medicine they
choose within the law.

Representative Frantsvog: In the last day or two, we hear comments, if something
happens, you have to be provided medical care if you go to a hospital. How does this
affect that?

Vice Chairman Kasper: On the back page of the amendment under item g, we cover that
and that was the EMTALA. We are now saying that this bill does not pertain or apply to the
EMTALA services, so we exempted it. The providers are happy with that.

Chairman Keiser: On a & b, the wording is addressing the individual and provider but
notice on ¢, we say “as provided by law”. Do we want that on ¢ because that would mean
federal law? We didn't included iton a & b.

Vice Chairman Kasper: In talking with Jennifer Representative Clark, we were concerned
that the provider would be able to practice under current law as they so desired, she said
we should have “as provide by law”. The implication is North Dakota {aw but it doesn’t say
that. I'm going by what she suggested that we put in there.
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Representative Ruby: When you talk about the right to deny medical treatment and
services, you would almost have to say “provided by law” because in some instances they
can’t deny according to law, right?

Chairman Keiser: | just noticed it, is that a problem in the one or is a problem in the other
two?

Vice Chairman Kasper: | think when we say “any properly licensed medical provider in
the state”, they are licensed and that allows their scope of practice. As far as the individual,
anyone of us has the right to walk into any Doctor office or hospital, any place in the state
right now and say “l would like to have service”. That provider has the right to say “no”
unless it's the emergency with the EMTALA and c, that is required by law.

Representative Boe: What does section 1 get us that we don't have already?

Vice Chairman Kasper: What we are attempting to do with section 1 is to statutorily say,
what we are already able to do. The question is why and the answer is because we do not
know what may be coming down the pipe with federal legislation that we want protection for
our citizens to be able to seek medical care and our providers to be able to provide it. This
may, if the federal legislation come down and say, all doctors and health care provider from
Bismarck to the west, can only provide medical treatment to people in that western part of
the state. On the eastern part of the state, those people have to go there. That is a far-
reaching example but that may occur. This is to enhance in statute our legislative
statement of the freedoms and protections of our citizens and providers.

Chairman Keiser: Any other questions on subsection 1?

Vice Chairman Kasper: This subsection does not apply to, so whatever we set up there
does not apply to... (reads amendment-refer to attached amendment).

Chairman Keiser: Any questions on Section 2. Any comments from the audience?

Rod St Aubyn~BBCBS of North Dakota: The more it's amended, the language changes
and the longer we look at this, we see more potential issues that could occur. Our
attorneys have reviewed this, while it's greatly improved from the original, we worry that
there are still unintended consequences that could occur if this passes. Vice Chairman
Kasper has respectively made every effort to address the issues as identified. | understand
where he is coming from but we still fear that might be some unintended consequences
that I'll explain. Look how the bill was introduced to start with from the Senate and now
where we are with the bill as it is now. | worry in terms of how the public will know, this has
significantly changed and how are people keeping track of it? Are there other entities that
may be have a concern, | don't know if there is or isn't. Some of the most recent
amendments, | will give you some issues. I'm not sure if it's a problem or not but it usually
been in the Human Service committee. For a while, we were having this bili come up about
chelation therapy and there was a doctor that was ultimately suspended and lost his license
for practicing chelation therapy for other issues than what it was intended in the medical
people’s opinion. | worried about how this is worded, “a person may not prevent or
interfere with the right of any properly licensed medical provider in this state provide to that
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resident medical treatment and services within that medical provider's scope of practice”. |
will use that as the example, chelation therapy isn’'t approved treatment for some medical
conditions. If someone is going to be doing it for something other than what is recognized,
can the board of medical examiners actually take action on this person? It says right here
you can't prevent or interfere with that. That's just one example. Another one that
concerns me, under PPACA the accountable care organizations, it's very similar to what we
have, like a medical home. What they are trying to do is bring patients and focus the care
on the individual to insure that there is appropriate care given, don't over utilize services, in
doing that it's focusing a person into a particular physician or group. I'm wondering if that
contradicts with the intent is here that “the resident has a right to seek medical treatment
and services from any properly licensed medical provider in this state”. This would be
similar to what we have when you have a PPO, granted, our issues are taken care of on 2-
e, but | do wonder where you have a system, a medical home or the accountable care
association, is that going to run afoul to that? The other issues I'm not sure how it works in
terms of federal preemption but federal health benefit plan, wili this apply this to those
products for the federal employees? They may have a PPO, do they fit under terms of 2-e.
While | appreciate Vice Chairman Kasper willingness to address the issues that we grazed,
| really feel it's too late in the process to change everything in this bill. | do worry about the
unintended consequences.

Chairman Keiser: Any questions? Anyone else who wants to comment?

Ron Huff~Representing the Brotherhood of Locomotive Engineers: Just one simple
thing under 2-d, if you could strike the word retirement. It will clean that up because our
health care system is not under the retirement system.

Chairman Keiser: Any other comments?

Jerry Jurena~President of the North Dakota Hospital Association: | have reviewed the
changes and | agree with what Vice Chairman Kasper said that in section 1-a, b & ¢, is
putting in statute what we already are required to do.

Chairman Keiser: Any other comments, Insurance Department?

Vice Chairman Kasper: Moves to reconsider action and bring back SB 2309 as amended.
Representative Ruby: Second.

Representative Boe: What happens if the motion failed.

Chairman Keiser: It would be sent back with the recommendation that is currently on the
bill which is a Do Pass as Amended. Further discussion on the motion?

Roll call was taken to reconsider action on SB 2309 with 13 yeas, 1 nay, 0 absent.
Motion carries.

Vice Chairman Kasper: Moves to adopt amendment 03012 and strike retirement in
partd.
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Representative Ruby: Second.

Roll call was take to adopt amendment 03012 on SB 2309 with 14 yeas, 1 nay, 0
absent.

Chairman Keiser: We have SB 2309 before us as a Do Pass as Amended, what are the
wishes of the committee?

Vice Chairman Kasper: Moves a Do Pass as Amended.
Representative Ruby: Second.
Chairman Keiser: Further discussion?

Representative Nathe: If subsection 1, a, b & ¢, we are already required to do this, then
why are we doing this?

Vice Chairman Kasper: It is all over the statute; this is simply reaffirming the right of the
citizens of North Dakota and the providers to do as it says in one place. It's a reaffirmation
of the position of the North Dakota Legislature.

Chairman Keiser: | do want to compliment Vice Chairman Kasper and that he worked
very hard. Passage of this at this time, | do agree in part, that | wished we had more
opportunities for everyone to have more time to look at it. If we are to adopt this and send
it out and it passes, we still have the special session to make some correction if it needs
some. The biggest problem | have is in subsection 2, that there may be some more
exclusions that some people will come out of the woodwork and say, we should have been
included.

Representative Vigesaa: If this bill passes, how does this effect HB 11657

Chairman Keiser: The basic rule is the last bill passed is the bill that counts. This bill
compliment the other bill and this bill will take precedence over the other bill.

Vice Chairman Kasper: If you recall HB 1165 deals with the mandate that no citizens in
North Dakota can be required to purchase health insurance. We took that part out of it; this
doesn't supplant or change HB 1165.

Chairman Keiser: Further discussion?

Roll call was taken for a Do Pass as Amended on SB 2309 with 9 yeas, 5 nays, 0
absent and Vice Chairman Kasper is the carrier.
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2309

Page 1, line 1, after "chapter” insert "26.1-36 and a new section to chapter”

Page 1, line 2, after "to" insert "accident and health insurance coverage and”

Page 1, line 2, after "legislation” insert "; to provide a penalty; and to declare an emergency"

Page 1, after line 3, insert:

"SECTION 1. A new section to chapter 26.1-36 of the North Dakota Century
Code is created and enacted as follows:

Health insurance coverage not required - Freedom to choose and provide

medical services - Penalty.

1
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Regardless of whether a resident of this state has or is eligible for health
insurance coverage under a health insurance policy, health service
contract, or evidence of coverage by or through an employer, under a plan
sponsored by the state or federal government, or from any source, a
person may not require the resident to obtain or maintain a policy of health
coverage or penalize a resident for failure to obtain_or maintain a policy of
health coverage iﬁhat prohibited act is_ based on a federal law,_rule, or
regulationYThis subsection does not apply to coverage that is required by
a court or by the department of human services through a court or
administrative proceeding.

Regardless of whether a resident of this state has_or is eligible for health
insurance coverage, a person may not take any action or inaction that
would have the effect of;

a. Preventing, attempting to prevent _interfering with. or withhotding
medical treatment from that resident if the prohibited act is based on a
federal law, rule, or regulation that has not received specific statutory
approval by the leqgislative assembly; or

1=

Preventing, attempting to prevent, or interfering with that resident's
choice or selection of medical treatment provider if the prohibited act

is based on a federal law, rule, or requlation that has not received
specific statutory approval by the legislative assembly.

A person may not prevent, attempt to prevent, or interfere with a medical
treatment pravider's provision of medical treatment to a resident of this
state if the prohibited act is based on a federal law, rule, or regulation that
has not received specific statutory approval by the legisiative assembily.

This section does not apply to:

a. Anindividual who voluntarily applies for coverage under a

state-administered program pursuant to the medical agsistance
program _under title XIX of the federal Social Security Act {42 U.S.C.
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1396 et seq.] or the state's children's health insurance program under
title XXI of the federal Social Security Act [42 U.S.C. 1397aa et seq.].

.T. b. A student who is required by an institution of higher education to
obtain and maintain health insurance as a condition of enroliment.

¢. An.individual who is required by a religious institution to obtain and
© maintain health insurance.

’? 5. This section does not impair the right of an individual to contract privatei
YD‘I_Cd"' "KK for health insurance coverage for family members or former family
members or the right of an employer to contract voluntarily for health
insurance coverage for employees.
e " p\O\f VS
6. Violation of this section is a class B misdemeanor.”
Page 1, line 9, after the underscored closing bracket insert "likeiy" _W\e aXe.
Page 1, line 10, after the first "and" insert "may" Ceon
Page 1, after line 14, insert; Sen Sitte O.a V‘CM
"SECTION 3. EMERGENCY This Act is declared to be an emergency
measure."

Renumber accordingly
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BiLL NO. 2309

Page 1, line 1, after "chapter" insert "26.1-36 and a new section to chapter"

Page 1, line 2, after "to” insert "accident and health insurance coverage and"

Page 1, after line 3, insert:

"SECTION 1. A new section to chapter 26.1-36 of the North Dakota Century
Code is created and enacted as follows:

Health insurance coverage not required - Freedom to choose and provide

medical services.

1

[

[

[

Regardless of whether a resident of this state has or is eligible for health
insurance coverage under a heaith insurance policy, health service
contract, or evidence of coverage by or through an employer, under a plan
sponsored by the state or federal government, or from any source. a
person may not require the resident to obtain or maintain a policy of health
coverage or penalize a resident for failure to obtain or maintain a policy of
health coverage. This subsection does not apply to coverage that is
required by a court order or by the department of human services through
a court or administrative proceeding.

Regardless of whether a resident of this state has or is eligible for health
insurance coverage, a person_ may not take any action or inactign that

would have the effect of:

a. Preventing, attempting to prevent, interfering with, or withholding

medical treatment from that resident: or

b. Preventing, attempting to prevent, or interfering with that resident's

choice or selection of a qualified medical treatment provider located in
this state for the provision of legal medical treatment.

A person may not prevent, attempt to prevent, or interfere with the
provision of legal medical treatment by a qualified medical treatment
provider jocated in this state to a resident of this state.

This section does not apply to:

a.  Anindividual who voluntarily applies for coverage under a
state-administered program pursuant to the medical assistance
program under title XIX of the federal Social Security Act [42 U.S.C.
1396 et seq.] or the state’s children's health insurance program under
title XX| of the federal Social Security Act [42 U.S.C. 1397aa et seq.].

b. A student who is required by an institution of higher education to
obtain and maintain health insurance as a condition of enroliment.
¢ Anindividual who is required by a religious institution to obtain and

maintain health insurance,
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This section does not impair the right of an individual to contract privately
for health insurance_coverage for family members or former family

. members or the right of an employer to contract voluntarily for health

insurance coverage for employees”

Page 1, line 9, after the underscored closing bracket insert "likely"
Page 1, line 10, after the first "and" insert "may"

Renumber accordingly
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2309
Page 1, line 1, after "chapter" insert "26.1-36 and a new section to chapter”
Page 1, line 2, after "to" insert "accident and health insurance coverage and"

Page 1, after line 3, insert:

"SECTION 1. A new section to chapter 26.1-36 Df the North Dakota Century
Code is created and enacted as follows:

Freedom to choose and provide medical services.

1. Regardless of whether a resident of this state has or is eligible for health

insurance coverage: |+ doe.:.n-i' amy +haot +He provider has to prawdﬂ.
ot lz:.\fe +he \mshd' 4o sSeckK.
a, That resident has the ri ht to seek medical treatment and services

from any propety licensed medical provider in this state:.

b. A person may not prevent or interfere with the right of any property
licensed medical provider in this state to provide to that resident
medical treatment and services within that medical provider's scope of .
. practice; and B ¢ The provider rns.-l+e vight o pve vde 60“\06&3
he n has Hhe right 45 seek -+them
¢. A medical provider in this state has the I‘IQR’( to provide or deny

medical treatment and services to that resident as provided by law.

we ore not Souytng any pro "ﬂ has to do anyHhimg exce pt
2. This section does not apply to; +Hie low Curfently provides
N -—f-hey muwST de.

a. Anindividual who voluntarily applies for coverage under a
state-administered prodgram pursuant to the medical assistance
program_under title XIX of the federal Social Security Act [42 U.S.C.
1396 et seq.] or the state's children's health insurance program under
title XX of the federal Social Security Act [42 U.S.C. 1397aa et seq.].

A student who is required by an institution of higher education to -
obtain and maintain_heaith insurance as a condition of enrollment.

[=

An individual who is required by a religious institution to obtain and
maintain heaith insurance.

e

Health care beneilgs _ppr:wded under the fede;ral railroad retirement -
W 15 i Hhere 4o solye +Hh robl
Sysiem. m%n?%%mgmmui e selveThe praviem we
The terms or conditions of any heaith insurance policy or_health
service contract or of any other contractual arrangement for the -
provision of health care services offered through & private heaith care
" system or accident and health insurance company administering
accident and health insurance policies and cerificates as permitted
under the laws of this state regardless of whether entered before or
after the effective date of this Act.
Bc RS ‘indicated Hhey wWere goncerned. aloout the
Me St Byuoyn emailedHus same
e;ﬁ qd’ &Agwﬂaﬁ
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11.0742.03012 Prepared by the Legislative Council staff for
Title. Representative Kasper
April 8, 2011

PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2309

Page 1, line 1, after "chapter” insert "26.1-36 and a new-section to chapter"

Page 1, line 2, after "to” insert "accident and health insurance coverage and"
Page 1, after line 3, insert:

"SECTION 1. A new section to chapter 26.1-36 of the North Dakota Century
Code is created and enacted as follows: o

Freedom to choose and provide medical services.

1. Regardiess of whether a resident of this state has or is eligible for health
insurance coverage: = 1 _Jr +o S @Ck

. , ot ro.v o\n ’
a. That resident has the right to seek medd al freatment ancf ser{aces e
from any properly licensed medical provider in this state; - - '

b. A person may not prevent or interfere with the right of any properly.
licensed medical provider in this state to provide to that resident

_ medical treatment and services within that medical provider's scope of
practice; and Persen has o vight 4o seeck

¢. A medical provider in this state has the right to provide or deny

medlcif treatment and services to that resident as provided by law.
Vet rav Ao an
——=) 2. This section does nc%applvt \/"H’Li r‘ﬁ

a. An individual who voluntarily applies for coverage under a

‘ state-administered program pursuant to the medical assistance
program under title XIX of the federal Social Security Act [42 U.S.C.
1396 et seq.] or the state's children's health insurance program under
fitle XX of the federal Social Security Act [42 U.S.C. 1397aa et seq.].

o

A student who is required by an institution of higher education to
obtain and maintain_health insurance as a condition of enrollment.

An individual who is required by a religious institution to obtain and
maintain health insurance.

o

i

Health care benefits provided under the federal railroad retirement
system.

e. The terms or conditions of any health insurance policy or heaith

? 'f}Jr X | )/ hﬁ service contract or of any other contractual arrangement for the .

provision of health care services offered through a private health care
system or accident and health insurance company administering

' )
€ W\M[edv 'H"\ t$  accident and health insurance policies and certificates as permitted

under the laws of this state, regardless of whether entered before or

o me after the effective date of this Act.
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2011 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. & 305]

House

House Industry, Business and Labor

Committee

[ ] Check here for Conference Committee

Legislative Council Amendment Number

Action Taken:

030 13-

[] Do Pass [ ] Do NotPass [ ] Amended .& Adopt Amendment

Motion Made By Rep ka,spﬁf Seconded By RCP RLJO?/

Representatives

Yes | No Representatives

Yes | No

Chairman Keiser

Representative Amerman

Vice Chairman Kasper

Representative Boe

Representative Clark

Representative Gruchal

Representative Frantsvog

Representative M Nelson

~

~

la ™~
Ny

Representative N Johnson

Representative Kreun

Representative Nathe

Representative Ruby

Representative Sukut

Representative Vigesaa

vV Ay,

Total Yes

No

Absent

Floor Assignment

If the vote is on an amendment, briefly indicate intent:
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11.0742.03013
Title.05000

Adopted by the Industry, Business and Labor 1 l )
Committee "& l
April 8, 2011

PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2309

Page 1, line 1, after "chapter" insert "26.1-36 and a new section to chapter"

Page 1, line 2, after "to" insert "accident and health insurance coverage and"”

Page 1, after line 3, insert:

"SECTION 1. A new section to chapter 26.1-36 of the North Dakota Century
Code is created and enacted as follows:

Freedom to choose and provide medical services.

1. Regardless of whether a resident of this state has or is eligjble for heaith

insurance coverage:

a.

b.

c

jpo

That resident has the right to seek medical treatment and services
from any properly licensed medical provider in this state;

A person may not prevent or interfere with the right of any properly

licensed medical provider in this state to provide to that resident
medical treatment and services within that medical provider's scope of

practice; and

A medical provider in this state has the right to provide or deny
medical treatment and services to that resident as provided by law.

This section does not apply to:

a,

(=2

o

(e

|®

gl

An individual who voluntarily applies for coverage under a
state-administered program pursuant to the medical assistance
program under title XIX of the federal Social Security Act {42 U.$.C.

1396 et seq.] or the state's children's health insurance program under
titte XXI of the federal Social Security Act [42 U.S.C. 1397aa et seq.].

A student who is required by an institution of higher education to
obtain and maintain health insurance as a condition of enroliment.

An individual who is required by a religious institution to obtain and
maintain health_insurance.

Health care benefits provided under the federal railroad system.

The terms or conditions of any health insurance policy or health
service contract or of any other contractual arrangement for the
provision of health_care services offered through a private health care
system or accident and health insurance company administering
accident and health insurance policies and certificates as permitted

under the laws of this state. regardless of whether entered before or
after the effective date of this Act.

The right of a person to negotiate or enter a private contract for health
insurance for an individual, family, business, or employee with an

Page No. 1 11.0742.03013
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insurance company, third-party administrator, or other provider of
health care services or health insurance permitted under the laws of
this state.

g. The application of the federal Emergency Medical Treatment and
Active Labor Act [42 U.5.C. 1395dd et seq.]."

Page 1, line 9, after the underscored closing bracket insert "likely"

Page 1, line 10, after the first "and" insert "may"

Renumber accordingly

Page No. 2 11.0742.03013
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2011 HOUSE STANDING COMMITTEE ROLL CALL VOTES
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Legislative Council Amendment Number
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Representatives Yes | No Representatives Yes | No
Chairman Keiser ~ Representative Amerman ~
Vice Chairman Kasper ~N Representative Boe
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Representative Sukut ~N
Representative Vigesaa N

Yes q

Total
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Com Standing Committee Report Module ID: h_stcomrep_55_006
March 28, 2011 12:15pm Carrier: Sukut

REPORT OF STANDING COMMITTEE
SB 2309, as engrossed: Industry, Business and Labor Committee (Rep. Keiser,
. Chairman) recommends DO NOT PASS (9 YEAS, 4 NAYS, 1 ABSENT AND NOT
VOTING), Engrossed SB 2309 was placed on the Fourteenth order on the calendar.

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_55_006



Com Standing Committee Report Module ID: h_stcomrep_58 001
March 31, 2011 7:43am Carrier: Kasper
Insert LC: 11.0742.03009 Title: 04000

REPORT OF STANDING COMMITTEE
SB 2309, as engrossed: Industry, Business and Labor Committee (Rep. Keiser,
Chairman) recommends AMENDMENTS AS FOLLOWS and when so amended,
recommends DO PASS (9 YEAS, 5 NAYS, 0ABSENT AND NOT VOTING).
Engrossed SB 2309 was placed on the Sixth order on the calendar.

Page 1, line 1, after "chapter” insert "26.1-36 and a new section to chapter”
Page 1, line 2, after "to" insert "accident and health insurance coverage and”
Page 1, after line 3, insert:

"SECTION 1. A new section to chapter 26.1-36 of the North Dakota Century
Code is created and enacted as follows:

Health insurance coverage not required - Freedom to choose and
provide medical services.

1. Regardless of whether a resident of this state has or is eligible for health

insurance coverage under a health insurance policy, health service
contract, or evidence of coverage by or through an employer, under a
plan sponsored by the state or federal government, or from any source, a
person may not require the resident to obtain or maintain a policy of

health coverage or penalize a resident for failure to obtain or maintain a
policy of health coverage. This subsection does not apply to coverage
that is required by a court order or by the department of human services
through a court or administrative proceeding.

2. Reaqardless of whether a resident of this_state has or is eligible for health
insurance coverage, a person may not take any action or inaction that
would have the effect of:

a. Preventing, attempting to prevent, interfering with, or withholding
medical treatment from that resident; or

b. Preventing, attempting to prevent. or interfering with that resident's
choice or selection of a qualified medical treatment provider located
in this state for the provision of legal medical treatment.

3. Aperson may not prevent, attempt to prevent, or interfere with the
provision of legal medical treatment by a qualified medical treatment
provider located in this state to a resident of this state.

4. This secticn does not apply to:

a. An individual who voluntarily applies for coverage under a
state-administered program pursuant to the medical assistance
program under title XI1X of the federal Social Security Act [42 U.S.C.
1396 et seq.] or the state's children's health insurance program
under title XXI of the federal Social Security Act [42 U.S.C. 1397aa
etseq].

b. Astudent who is required by an institution of higher education to
obtain and maintain heaijth insurance_as a_condition of enrollment.

¢. An.individual who is required by a religious institution to obtain and
maintain health insurance.

&, This section does not impair the right of an individual to contract privately

for health insurance coverage for family members or former family

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_58_001



Com Standing Committee Report Module ID: h_stcomrep_58_001
March 31, 2011 7:43am Carrier: Kasper
Insert LC: 11.0742.03009 Title: 04000

insurance coverage for employees."

. members or the right of an employer to contract voluntarily for health

Page 1, line 9, after the underscored closing bracket insert "likely"
Page 1, line 10, after the first "and" insert "may"

Renumber accordingly

(1) DESK (3} COMMITTEE Page 2 h_stcomrep_58_001



Com Standing Committee Report

April 7, 2011 9:09am

Module ID: h_stcomrep_63_004
Carrler: Kasper
insert LC: 11.0742.03013 Title: 05000

REPORT OF STANDING COMMITTEE

$B 2309, as engrossed: Industry, Business and Labor Committee (Rep. Keiser,
Chairman) recommends AMENDMENTS AS FOLLOWS and when so amended,
recommends DO PASS (9 YEAS, 5NAYS, 0ABSENT AND NOT VOTING).
Engrossed SB 2309 was placed on the Sixth order on the calendar.

Page 1, line 1, after "chapter” insert "26.1-36 and a new section to chapter”

Page 1, line 2, after "to” insert "accident and health insurance coverage and”

Page 1, after line 3, insert:

"SECTION 1. A new section to chapter 26.1-36 of the North Dakota Century
Code is created and enacted as follows:

Freedom to choose and provide medical services.
1. Regardless of whether a resident of this state has or is eligible for health

insurance coverage:

a,

b.

c.

[

That resident has the right to_seek_medical treatment and services
from any properly licensed medical provider in this state;

A person may not prevent or interfere with the right of any properly
licensed medical provider in this state to provide to that resident
medical treatment and services within that medical provider's scope

of practice; and

A medical provider in this state has the right to provide or deny
medical treatment and services to that resident as provided by law.

This section does not apply to:

a.

=3

o

(5

=

(1) DESK (3) COMMITTEE

An individual who voluntarily applies for coverage under a
state-administered program pursuant to the medical assistance
program under title XIX of the federal Sociat Security Act [42 U.S.C.
1396 et seq.] or the state's children's health insurance program
under title XXI of the federal Social Security Act [42 U.S.C. 1357aa

et seq.],

Astudent who is required by an institution of higher education to
obtain and maintain health insurance as_a condition of enrollment.

An individual who is required by a religious institution to obtain and
maintain health insurance.

Heaith care benefits provided under the federal railroad system.

The terms or conditions of any health insurance policy or health
service contract or of any other contractual arrangement for the

provision of health care services offered through a private health
care system or accident and health insurance company

administering accident and health insurance policies and certificates
as permitted under_the laws_of this state, regardless of whether
entered before or after the effective date of this Act.

The right of a person to negotiate or enter a private contract for
health insurance for an individual, family, business, or employee with
an insurance company, third-party administrator, or other provider of

health care services or health insurance permitted under the laws of
this state. ‘

Page 1 h_stcomrep_63_004



Com Standing Committee Report Module ID: h_stcomrep_63_004
April 7, 2011 9:09am Carrier: Kasper
Insert LC: 11.0742.03013 Title: 05000

ga. The application of the federal Emergency Medical Treatment and
Active Labor Act {42 U.S.C. 1395dd et seq.].”

Page 1, line 9, after the underscored closing bracket insert "likely"

Page 1, line 10, after the first "and" insert "may"”

Renumber accordingly

{1) DESK (3) COMMITTEE Page 2 h_stcomrep_63_004



