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Explanation or reason for introduction of bill/resolution: 
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Req uire l egal action by the attorney general again st the U n ited States fish an d wil dlife service 

Minutes: Attachments #1-11 

Representative Headland, Co-Sponsor: We are asking the State Attorney General to 
take the U.S. Fish & Wildlife to court over wetland delineations. 

Farmers, property owners, and political subdivisions across this state are prohibited to do 
what they need to do to improve their land when there is a wetland easement to Fish & 
Wildlife. 

As a farmer I did what I needed to do to make my land farmable after years of this wet 
cycle. I burned some cattails that U.S. Fish & Wildlife has deemed they have easement 
over. I didn't know that because there is no delineation available. Fish & Wildlife sent a 
letter telling me that I am breaking the law by doing what I needed to do to get my land 
back into production. How can we determine what they have easement on? They sent a 
map that had a whole bunch of circles. Some of those circles were rock piles. 

I don't think anybody wants to go to court. They don't want to come to the table. They 
don't want to deal with it. There is one case where the property owner has won. 

Representative Fehr: When you say "to delineate", do they come out and survey it? 

Representative Headland: At time of an easement, it gets recorded on an abstract. It is 
specific to acreage that they purchased. Now they are extending that from what was 
actually purchased at a drier time. They are trying to spread that easement across a whole 
tract of property. Without delineation we don't have the ability to contradict what they are 
saying. 

Representative Rust: When someone sells that easement to the Fish and Wildlife, isn't it 
for a specified number of acres? 
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Representative Headland: It is, but on a tract of property that has 320 acres and they 
have a 20 acre easement, where is the easement? So you are not allowed to improve your 
land. 

Representative Damschen, Co-Sponsor: The federal government has not acquired 
state land unless they have gubernatorial or legislative consent. Back in the 50s and 60s 
Fish and Wildlife started taking easements on private land. In the early 60s the governor 
put a limit on the amount of acres under easement. 

Now instead of controlling the 1 0 acres of easement, they tried controlling the full quarter. 
So a Towner County farmer went to court and argued the Fish and Wildlife Service had 
reached their limit that the Governor had set. The Fish and Wildlife said they only control 
the acres under easement. 

The landowners got so upset the way they were treated and went to the legislature. The 
legislature lowered the limit from what the Governor has set. The Fish & Wildlife won the 
case and that said they could buy more easements because they said they only controlled 
the acres under easement. 

In the 90s we started to get really wet. The wetlands that had easements on them grew. 
It doesn't take a lot of expansion to increase the acres. Some farmers in the Oakes-Finley 
area had 30 acres of easement out of 160 acres. Those 30 acres grew to about 70 Or 80 
acres. They requested Fish & Wildlife to come out and delineate the 30 acres. It never 
happened. They drained out some of the sheet water down to 50 acres. Then they got a 
response and were threatened with criminal charges and fines. They ended up in court. 
Fish and Wildlife wanted to control 80 acres not just the 30. They went to 8th District Court 
of Appeals. The court ruled the Fish and Wildlife only controlled 30 acres and were 
ordered to issue upon request delineations of wetlands. The two brothers that won the 
case were put out of business by the court proceedings. You can get a map but it won't be 
current with the signing of the easement. 

Representative Brandenburg, Co-Sponsor: We have a wildlife easement that my 
grandfather signed in 1962 because he needed the money. In 1986 we cleaned out the 
ditches because when the easement was signed it said you could clean out the ditches. 
One guy showed up with a gun from Fish and Wildlife. He said that we can't drain. A week 
later three guys with guns came back. My grandfather only wrote in the main ditch and not 
the finger ditches. We were arguing about the finger ditches. 

They have an easement of 30 acres and when it gets larger we can't drain. It has gotten to 
over 200 acres. 

I even got in trouble from a neighbor burning cattails that spread into our land. 

Representative Fehr: Are easements perpetual or time limited? 

Representative Brandenburg: They are perpetual--a lifetime after a lifetime. 
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Eric Aasmundstad, North Dakota Farm Bureau: On our farm, in the Devils Lake area, 
we got rid of the property with a Fish and Wildlife Service easement. In our township we 
have two roads that span the distance of the township. Our township was prohibited from 
building a road up because of a Fish and Wildlife easement. So they made a road through 
a field. 

Not being able to delineate these easements and having to find other acres to build 
highways is costing the state millions of tax dollars. If the Attorney General can do this it 
would have a positive impact on the economy of NO. 

Dennis Miller: (See attached #1) 

In answer to the question if these are perpetual easements, there was legislation in 1977 
that is called the Duration of Easements. The easements signed prior to 1977 are 
perpetual. North Dakota Century Code stated in 1977 all others are 99 years. 

Dan Wogsland, North Dakota Grain Growers: (32:00) (See attached #2a) 
(Also refers to map #2b with easements as of 2009) 

Larry Kinev, Independent Beef Association of North Dakota: Coming from the Coteau 
Region, our county is completely gray. We have a lot of delineation to do. 

Cole Weckerly, Hurdsfield: In February of 2011, I put in our first wetland determination 
through the NRCS. If we were going to install tile, I thought this was the first step. NRCS 
and I came to an agreement. (Handed out #3--referred to as Exhibit A) Through this 
process initial predetermined wetlands from aerial photography were changed. There is a 
lot that went into this wetland determination process. I contacted Chase Lake Refuge and 
spoke with the manager to see if our field had easements on it. I found out that it did. I 
sent a plan of where we were going to tile. He came out with the Regional Easement 
Coordinator. They were there to make sure that we had not installed tile. They were not 
there to help with the tile plan. The problem was that there was no consistency between 
what NRCS identified as a wetland and what Fish and Wildlife identified. Fish and Wildlife 
gave their map. (See attached #4-referred to as exhibit B) 

These areas cannot be tiled because easements were sold in the 50s and the Swamp 
Buster Act did not pass until 1984. If you compare the two maps, you will see Fish and 
Wildlife has drawn in additional areas. One agency says I can and the other says I cannot. 
The original intention of the wetland easements was for producers to work for wildlife 
officials to create sustainable wildlife habitat through cohesiveness with farmers. It has 
been proven to me that Fish and Wildlife has no intention of working with the producer. 

Unless wetlands get identified through a science-based approach, Fish and Wildlife will 
continue to use their power to scare agriculture producers to their own agenda. 

Representative M. Nelson: In looking at the Fish & Wildlife map, I read from the bottom 
"The Service reserves the right to revise this map, provided the mapped acreage remains 
consistent with the Easement's Summary Acres." I don't see the summary acres. 
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Cole Weckerly: I have Exhibit C. (See attached #5) 
You can see it represents two different sections. The acreage attached to the easement for 
that section refers to 167 total acres of wetland easements. The problem is that the original 
easement has no acreage specified to legal section or tract. How am I to know how many 
acres are on my tract of land off of that easement? If you compare Exhibit C to Exhibit B 
there is nothing that ties that drawing to those acres. 

Representative M. Nelson: When it says it reserves the right to revise the map, even if 
you did work on that land and they revise the map, you could still be in violation. 

Cole Weckerly: That is the problem. 

Greg Daws, Michigan: (43:50) (See attached #6a) (Also #6b) 

Representative Headland: Farmers were struggling and a federal agency dangled a little 
money in front of them. I don't think they understood the impact of perpetual. 

Greg Daws: They seemed to follow the hard times around the state and offer proposals. 

Representative M. Nelson: In lake drainage, when they claim lateral effects, do they 
provide documentation. 

Greg Daws: Going back to some of the old maps there is a county road. The Fish and 
Wildlife has an easement on one side of the road. The proposed ditch will go to the 
noneasement side of the county road. The easement wetland was probably hundreds of 
feet away but they are claiming lateral effects right up to the road. 

Representative M. Nelson: In the past a landowner sold an easement on his property 
and now that is used to affect a whole number of producers--even though none of them 
sold an easement? 

Greg Daws: Correct. 39,000 acres of water. Approximately $17 million of lost revenue to 
the county since 1993. They spent $2 million twice raising a road. 

Dwight Grosz, Farmer/Rancher: (54:08) (See attached #?a & ?b) 

Senator Luick: Over the past 20 years I have been putting out fires regarding wetland 
identifications. The process is flawed enough and the flaw is hindering what we should be 
doing. The high water mark should be identified which would identify the boundary of the 
wetland. We are spending millions of dollars to repair roads and fix property. If it were 
owned by a private individual, there would be lawsuits for the damage that it causes. 
The NRCS is working on some of this. 

Terry Weckerly, Hurdsfield: We are watching land go backwards. The areas they are 
claiming wetlands is a travesty. Passed out colored map. (See attached #8a) Also Fish & 
Wildlife definition of map. (See attached # 8b) There are areas that are gray. No crop is 
growing there. When my son had them out to look at fields, they turned it backwards and 
asked when he drained them. 
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Last spring when it was wet, I got a phone call. We had trees removed because of a 
salinity problem. They held the snow. The guy with the dozer pushed the trees up to the 
edge of the wetland. A few branches hung over. 

They are using satellite imagery that only they can get. Then they drive up to look at it. 
A week letter I got a certified letter that said I didn't inundate the wetland but make sure I 
don't in the future. 

How can the state set the acres and they come over the top and double or triple that 
acreage? (See attached #8c) 

Representative Rust: With today's technology, they could delineate wetland with GPS 
coordinates and that could be given to the farmer/rancher. Would that be a way to do this? 

Terry Weckerly: Not by itself. Once it is determined--but the problem is getting it 
determined. 

Tom Lilja, Executive Director for North Dakota Corn Growers: In favor of this bill. 
This is a first step. 

Representative Belter: There is a representative here from Farmers Union. I would like 
to hear their position. 

Pam Musland, North Dakota Farmers Union: We are in support of water management 
issues. I can't speak to the suit. We have policy about having the U.S. Fish and Wildlife 
delineate these wetland acres for producers. 

Opposing: 

Lloyd Jones, U.S. Fish and Wildlife Service: (1 :11 :38) (See attached #9) 

We have a priority process that if a landowner calls for a pre-1976 easement, it goes to the 
top of the pile and they have a map within a week. If there is another project such as a 
pipeline, we have a dedicated staff that can deal with it immediately and generate that map. 

A lot of what is in the bill has been dealt with. 

Representative Headland: Thank you for pointing out what may be a flaw in the language 
of the bill. We maybe need to change it to "a delineation to the easement at the time that it 
was acquired by Fish and Wildlife." The U.S. Fish and Wildlife is claiming easement on 
wetlands that were not wetlands in 1965 when the easement was established. We do need 
to strengthen the language. 

Representative M. Nelson: The only maps we have seen look like this. (Holding up #8b) 
I can't tell anything on that map. 
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Lloyd Jones: This is the form of the map that they use. (Holding up #8b) This is what we 
present at the court house. 

Representative M. Nelson: That is the map that says you get to change those any time 
you want in the disclaimer? 

Lloyd Jones: We want the maps to be accurate. If there are changes needed, it should 
be changed. It should not be a rock pile. 

Representative M. Nelson: How does a rock pile end up on a map in the first place? 

Lloyd Jones: If preliminary maps are done and the landowner wants it quickly, we try to 
give one as accurate as we can at the time. The tools are not as good in generating the 
map. 

Representative Rust: How do I know when I've crossed that line? 

Lloyd Jones: The wetland easement is a limited interest easement. If it is dry through 
natural causes, it is the landowner's. The circle is an indication of where the wetland is. If 
a landowner is going to drain, they need to call Fish & Wildlife Service. 

Representative Rust: So I have to call somebody to come out and tell me. 

Lloyd Jones: Yes give a call. 

Representative Rust: Would GPS work? 

Lloyd Jones: The technology is improving over time. It may be used in the future. 

Representative Headland: We had the State Conservationist testifying. She was asked 
if Fish and Wildlife was at the table when NRCS is developing their policy--the policy that is 
supposed to benefit the producer and help them improve their land. She was 
uncomfortable in answering that question. Is U.S. Fish and Wildlife there to help move 
forward or are they trying to prohibit what NRCS and the farmers are working for to move 
forward in developing their land? 

Lloyd Jones: At one time the Food Security Act did direct that the Fish and Wildlife 
Service be part of a review or consultation with NRCS on wetland issues. Later farm bills 
removed that requirement to part of that process. NRCS is not required to come to Fish & 
Wildlife. Mary, the State Conservationist, responds to us as constituents. We are working 
with NRCS trying to help us understand where tiling can be done. 

Representative Headland: Is this bill needed? US Fish and Wildlife is agreeable to 
delineation of the original easement established at the time they acquired it? 

Lloyd Jones: Our mapping process takes into account all of the different wetland 
signators. The easement summary acreage is also part of the review process. We need to 
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be out doing this mapping. We are doing the mapping now. If there needs to be a lawsuit 
to tell us to do more of the same, that's fine with us. 

Representative Belter: From testimony given today, farmers indicated that an easement 
was signed for 20 acres. With high precipitation that water area is now 40+ acres. These 
farmers are having a problem because you say they can't do improvements because it is 
under easement. How do you have the authority to go beyond the original 20 acres of the 
easement? 

Lloyd Jones: The maps do include a clause that says any natural changes are included in 
the provisions of the easement agreement. A 5 acre wetland has the potential to go to 6 or 
7 acres. One of the aspects of going from 5 acres to 7 acres--what happens when it goes 
dry? When it is dry, does the farmer pay back the easement money? When they increase 
in size to where they are creating problems, we can go in and address that problem 

Representative Belter: Another issue is roads. If you drive from Fargo to Tower City 
there are cattails from one end to the other. The Highway Dept. tells me they can't do 
anything because it is designated wetlands. It hurts the roads because it saturates the 
base. 

Lloyd Jones: There is other federal legislation that deals with wetlands in terms of federal 
funding. It could the Corps or EPA. I don't think we have easements in the area that you 
describe. 

Chairman Dennis Johnson: I know the frustration of a 44,000 acre lake in the Devils 
Lake basin grew to 200,000 acres and the inability to build roads because it is considered 
fill in the water. 

Lloyd Jones: We work with township boards daily. We have agreements with North 
Dakota Dept. of Transportation since 1975. When DOT calls us about a road that needs to 
be built up, we have a wetland bank in place. It is a 5-minute situation to go through. 

Chairman Dennis Johnson: And the road went around the slough into the field at the end 
of the day. 

Representative Headland: If the wetland grows so does the easement. When it is dry 
can we pay money back and be done? 

Lloyd Jones: The authorization that we operate under doesn't allow for that. 

Representative Headland: Was that explained to the one signing the easement? 

Lloyd Jones: (1 :34:03) The easement program is active today. We have a waiting list of 
landowners that are interested in selling easements to the Fish & Wildlife Service. We 
have more interest than money to pay for. The program has been in place since 1958. 

Representative Headland: I would help contribute to your cause and pay to get rid of 
mine. 
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Chairman Dennis Johnson: (1 :35:07) In 1972 I came home from the service and took a 
scraper and started filling these nuisance spots. Around March two men came wearing 
side irons and showed us maps that we illegally drained. The easement we signed was the 
large slough in the pasture. We are still farming around the nuisance spots which are 
getting bigger. That is what is creating the frustration. 

Representative Belter: Is the list of those who want easements public information? 

Lloyd Jones: We don't have that in a document or a file. What I am referring to is when a 
landowner calls. If they don't have a problem with them releasing their name, we would. 

Representative Belter: I would like a list to this committee. 

Lloyd Jones: I would have to make sure it is appropriate to release a name. 

Representative Belter: You did say you had a list, not telephone calls. 

Lloyd Jones: A list made from telephone calls. We don't have a letter or a formal request 
from a landowner. 

Representative M. Nelson: When I deal with NRCS they have a definition for wetlands. 
Outside the wetland area is nonhydric soil. How are you defining a wetland and is it 
consistent with the NRCS? 

Lloyd Jones: There is a different purpose for NRCS does. The program we are 
authorized to apply is to preserve wetlands. The process is not identical to both agencies. 
We use many different processes to find out what a wetland does over time. (1:40:18) I 
would offer the Fish and Wildlife Service people who are responsible for wetland mapping 
to come and set up a computer and go through a process so you could see how we are 
mapping these wetlands and where we draw circles. 

Representative Kiefert: A lot of the problem is you are creating maps for an agreement 
that was made 50 or 60 years ago. 

Lloyd Jones: We are trying to do the best we can. We try to find earlier photos to help us 
understand what was out there. 

Representative Fehr: We are talking about different federal agencies. Is there a way we 
can have a single definition of a wetland? 

Lloyd Jones: That would be useful for landowners and agencies themselves. Most of this 
issue has been dealt with in Congress through the Food Security Act. The Corps of 
Engineers has jurisdiction over wetlands and may have a definition, EPA has a different 
view. Efforts in the past have not resulted in one definition 

Representative Fehr: If Congress enacted one definition, would that happen? 
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Lloyd Jones: Yes, that would be correct. Our authorization comes from Congress as 
does NRCS through the Food Security Act. 

Neutral: 

Murray Sagsveen: (1 :45:17) I was Assistant Attorney General through the wetland wars 
beginning in 1973 and ending for me in the mid 1990s. (See attachments #1 Oa, 1 Ob, 1 Oc) 

I stopped in the 1990s because I was exhausted. The reason I came today is to see if 
anything has changed. I realize that nothing has changed. 

Opposition: 

Mike McEnroe, The Wildlife Society: Mr. Jones has explained the mapping procedures. 
The dispute is some people don't like the maps. (See attached #11) 

Chairman Dennis Johnson: Closed the hearing 
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(Committee Action) 
Requi re l egal action by the attorney general against the U nited States fish and wildl ife service 

Minutes: Attachments 1 & 2 

Tom Trenbeath, Chief Deputy Attorney General: This is private property issue. You 
have the arrogance of the federal government picking on the farmers. This one has some 
challenges that may not make it possible for us to obey a mandate. It presumes the 
existence of a legal theory. There is a primary theory of bringing lawsuits that is called 
"standing." You have to have a case in controversy. North Dakota as a state has no 
controversy right now. This bill is challenged by its fiscal note. 

I am suggesting an amendment. It changes the word "bring" to "shall consider bringing." 
If you adopt this amendment, then you can go forward with the bill and have the Attorney 
General take a serious look at this and go forward with an action should we find one to be 
warranted. Should we require funding, we could cover the expense of it until the next 
legislative session. If not we would have the emergency commission. 

Representative Belter: Moved the amendment 

Representative Headland: Seconded the motion 

Voice Vote taken. Amendment passed. 

Representative M. Nelson: The state has a limit on the number of wetland acres they can 
have under easement. What is the state's interpretation of our limit? 

Tom Trenbeath: not ready to state it at this time 

Representative M. Nelson: Do you know the total acres the Fish & Wildlife Service has 
under easement? 

Tom Trenbeath: I have seen the number but can't remember it. 

Representative Headland: I distributed what Murray Sagsveen had written. I think it said 
1.2 million. (See attachments 1 & 2) 
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Representative Fehr: Moved Do Pass as amended and rerefer to Appropriations 

Representative Larson: Seconded the motion 

Representative Larson: Do you think that having it in writing to consider bringing action, 
will it give any message to Fish & Wildlife? 

Tom Trenbeath: What they perceive to be the likelihood of a lawsuit, I couldn't speculate. 

The one chink in the armor of the gentlemen from Fish & Wildlife that kind of had me 
looking at the rest of his testimony with a jaundiced eye also was when he was referring to 
the map. He was asked what the language meant at the bottom that said it could be 
changed at any time. He said that was for the benefit of the farmer. 
Then it should say that it is for the benefit of the farmer. 

A Roll Call vote was taken: Yes 10 , No 0 , Absent _ _;:3;.__,. (Reps. Wall, 
Heilman, Haak) 

Do Pass as amended carries. 

Representative Fehr will carry the bill. 



Bi ll/R esolution No.: HB 1399 

FISCAL NOTE 
Requested by Legislative Council 

01/22/2013 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels an d approJJriations anticipated under current law. 

2011-2013 Biennium 2013-2015 Biennium 2015-2017 Biennium 

General Fund Other Funds General Fund Other Funds General Fund Other Funds 

Revenues $0 $0 $0 $0 $0 
Expenditures $0 $0 $316,940 $0 $348,630 
Appropriations $0 $0 $316,940 $0 $348,630 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011-2013 Biennium 2013·2015 Biennium 2015-2017 Biennium 

Counties $0 $0 
Cities $0 $0 
School Districts $0 $0 
Townships $0 $0 

$0 
$0 
$0 

$0 
$0 
$0 
$0 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

Thi s  bi ll would require the Attor ney General to bri ng legal acti on agai nst the US Fi sh and Wildlife Service regar di n g  
wetlands. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

The bi ll would require the Attor ney General to bri ng legal acti on agai nst the US Fi sh and Wildlife Service to delineate 
and describe ever y wetland easement i n  North Dakota. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

Not applicable 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

E sti mated 2013-15 and 2015-17 bi enni um expenditures are for one assistant attorney general, operating expenses 
and expert witness fees. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 

The Office of Attor ney General's general fund budget would need to be increased by approxi mately $316,940 .  



Name: Kathy Roll 

Agency: Office of Attor ney General 
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Ad opted by the Agriculture Com m ittee 
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PROPOSED AMENDME NTS TO HOUSE BILL N O .  1 399 

Page 1, line 1, remove "legal action by" 

Page 1, line 1, after "general" insert "to consid er bringing legal action" 

Page 1, line 6, replace "bring" with "consid er bringing" 

Renumber accordingly 

Page No. 1 
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Date: 2/11/13 

Roll Call Vote #: �1'----

House 

2013 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. 1399 

Agriculture Committee 

Legislative Council Amendment Number /3 " 0 'l () 7 * 0/0 0/ 
Action Taken: 0 Do Pass 0 Do Not Pass 0 Amended D Consent Calendar 

0 Rerefer to Appropriations 0 Reconsider 

Motion Made By __ R-'- e.L.p_. B.;_ e:;_lt-'-e_ r _____ Seconded By Rep. Headland 

Representatives Yes No Re__l!resentatives 
Chairman Dennis Johnson Rep. Joshua Boschee 
Vice Chairman John Wall Rep. Jessica Haak 
Rep. Wesley Belter Rep. Marvin Nelson 
Rep. Alan Fehr 1.. ( I J 
Rep. Craig Headland (' (/ T 
Rep. Joe Heilman \ v I 
Rep. DwiQht Kiefert )t 
Rep. Diane Larson l r..; L_¥ r 
Rep. David Rust v r_, _e 
Rep. Wayne Trottier f {>.. � 1:\(!J _,./ 

\ l) I" / 
\ / L / 

Yes No 

Total Yes I 
__________ No _____________ _ 

Absent 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 

Replace " bring" with "consider bringing" 



Date: 2/11/13 

Roll Call Vote #: ---==2..___ 

House 

2013 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. 1399 

Agriculture 
Legislative Council Amendment Number 

Committee 

Action Taken: � Do Pass D Do Not Pass � Amended D Consent Calendar 

� Rerefer to Appropriations D Reconsider 

Motion Made By __ R:..... e.&:...p-'. F:..... e:..... h_;r ______ Seconded By Rep. Larson 

Representatives Yes No Representatives 
Chairman Dennis Johnson X Rep. Joshua Boschee 
Vice Chairman John Wall AB Rep. Jessica Haak 
Rep. Wesley Belter X Rep. Marvin Nelson 
Rep. Alan Fehr X 
Rep. Craig Headland X 
Rep. Joe Heilman AB 
Rep. Dwight Kiefert X 
Rep. Diane Larson X 
Rep. David Rust X 
Rep. Wayne Trottier X 

Yes No 
X 

AB 
X 

Total Yes __ 1_0 ________ No ---=0�-----------
Absent -�3----------------------------

If the vote is on an amendment, briefly indicate intent: 



Com Standing Committee Report 
February 11,2013 12:06pm 

Module ID: h_stcomrep_25_021 
Carrier: Fehr 

Insert LC: 13.0707.01001 Title: 02000 

REPORT OF STANDING COMMITTEE 
HB 1399: Agriculture Committee (Rep. D. Johnson, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
and BE REREFERRED to the Appropriations Committee (1 0 YEAS, 0 NAYS, 
3 ABSENT AND NOT VOTING). HB 1 399 was placed on the Sixth order on the 
calendar. 

Page 1 ,  line 1 ,  remove "legal action by" 

Page 1 ,  line 1 ,  after "general" insert "to consider bringing legal action" 

Page 1 ,  line 6, replace "bring" with "consider bringing" 

Renumber accordingly 

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_25_021 
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Fort Lincoln Room, State Capitol 

HB 1399 
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Job Number 19573 

D Conference Committee 

Explanation or reason for introduction o ill/resolution: 

A B ILL for an Act to require the attorney general to consider bringing legal action against 
the United States fish and wildlife service. 

Minutes: Written Testimony 1-6 Attached 

Chairman Lyson: Opened the hearing on HB 1399. 

Representative Craig Headland, District 29: Testified as sponsor of the bill and 
explained the purpose of the bill. The bill is asking for the Attorney General to sue the 
Department of US Fish and Wildlife over wetland delineations. It is a problem that is 
recognized by property owners and it is also recognized by the US Fish and Wildlife 
department. The government is supposed to protect and serve taxpayers but they don't 
seem to believe that they need to address this problem in any way. 

(2:39) Brad Thykeson, President of the North Dakota Grain Growers Association: 
See Attachments #1 and #2 for testimony in support of the bill. 

(4:55) Chairman Lyson: Asked if the Attorney General had been spoken to about this. 

Brad Thykeson: Responded that he had not personally done that, but the Attorney 
General's opinion had been given that there is some credibility to it. 

(5:30) Chad Weckerly, North Dakota Farm Bureau and Member of North Dakota Grain 
Growers Association: See Attachments #3 and #4 for information given in support of the 
bill. Chad stated that the US Fish and Wildlife claims to own a fluctuating easement in the 
case presented in attachment #3. The case was won, but the US Fish and Wildlife did not 
change internal policy. 

(10:35) Chairman Lyson: Asked Chad Weckerly if he had gone to the Attorney General 
regarding this case and he stated that he had not personally. 

(10:58) Returned to testimony on attachment #4 and personal experience on wetland. 
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(13:45) Dan Wogsland, Executive Director of North Dakota Grain Growers 
Association: Testified in support of the bill. To answer the question in regard to 
discussion of this bill, yes we have. I can say that the prime sponsor and I have met with 
the Attorney General and I also know the House adopted amendments that were proposed 
by the Attorney General's office that made this a little more in line and did away with the 
fiscal note that was contained in the original bill. 

(14:47) Representative Brandenburg, District 28: Testified in support of the bill. There is 
a solid basis for this lawsuit. He had personal experience with this issue. 

(16:00) Scott Rising, Soybean Growers Association: Testified in support of the bill. 
There have been hundreds of stories from soybean growers about this particular issue. He 
compared it to the card game of canasta and the fact that there are a clear set of rules and 
it seems one person always wins. 

(16:48) Greg Daws, Nelson County Farmer: See attachments #5 and #6 for testimony in 
support of the bill. 

Chairman Lyson: Recessed the hearing on HB 1399. 



2013 SENATE STANDING COMMITTEE MINUTES 

Senate Natural Resources Committee 
Fort Lincoln Room, State Capitol 

HB 1399 
03/07/2013 pm 

Job Number 19601 

D Conference Committee 

Explanation or reason for introduction of bill/resolution: 

A BILL for an Act to require the attorney general to consider bringing legal action against 
the United States fish and wildlife service. 

Minutes: Written Testimony 1-2 Attached 

Chairman Lyson: Reopened the hearing on HB 1399. 

Julie Ellingson, North Dakota Stockmen's Association: See Attachment #1 for 
testimony in support of the bill. 

No Opposition 

Neutral 

(2:00) Lloyd Jones, US Fish and Wildlife Services: See Attachment #2 for testimony in a 
neutral position on the bill. 

(5:51) Senator Murphy: To what do you attribute this turnout (of citizens)? 

Lloyd Jones: There is a lot of concern about where the exact boundaries of the wetlands 
are. For the fish and wildlife service, in recognizing the dynamic nature of what is in North 
Dakota as everyone would, there are years of higher precipitation and years of lower 
precipitation. The boundary of the wetland fluctuates tremendously. It is difficult to come to 
an exact boundary. The map in process that we do is primarily to define the location of 
where that wetland is rather than an exact acreage. We try to be as definitive as we can so 
the landowner knows what that is. There was testimony in the House committee that it is 
not so much concern with getting a map but with what the map says. If there is an 
easement there, it is a limited interest easement that simply says no draining, burning, or 
filling of the wetland. Our interest is to protect that location of the wetland. 

(8:10) Senator Hogue: Could you talk about the department's policy with respect to the 
duration of these easements? 
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Lloyd Jones: The program that we are talking about here in the wetland easements, we 
consider those perpetual easements. The easement contract references, perpetuity, it's the 
copy that is provided to the courthouse and is filed in the courthouse. There was a case 
that actually went all the way to the US Supreme Court where it questioned whether or not 
the approval the fish and wildlife had received from previous Governors, and there was 
reference to that this morning in the testimony. The Governors have approved 1.5 million 
acres in wetland acquisition and that approval was for perpetual easements. The question 
before the Supreme Court was whether it should still be the same now. The court said no. 
We continue to acquire easements and we are at about 885,000 acres. 

Senator Hogue: You may have to reference the case because if I have land and I sign the 
easement, how does the Governor wave statutory law? 

Lloyd Jones: The act that congress passed in 1961 said that, through the fish and wildlife 
service, willing sellers of easements could be found for wetlands and grasslands with state 
agency approval to do so. 

(11 :20)Senator Hogue: It does not quite answer my question. Our statute says that you 
cannot have a (inaudible) easement, so how would the Governor be able to agree with the 
US fish and wildlife that we are going to wave that provisional by law. That does not make 
sense to me. 

Lloyd Jones: The approval that I am referencing was back in the 1960's and I believe the 
law that you are referring to was passed in 1985. So the approval had already been given 
by prior governors, and that is the question that the state ultimately asked the courts to 
clarify and the Supreme Court said that the prior governor approval stands. 

Senator Triplett: Could you talk about the word delineated and tell us what you mean by 
that? 

Lloyd Jones: Gave an example of an acquired easement and what it meant by delineated. 

Senator Triplett: Then the concept of delineation has changed? 

Lloyd Jones: That is exactly right. At the time the program started in 1958, with the 
farming practices as they were, apparently it was felt at that time that it was sufficient just to 
(Inaudible). That it include all of the wetlands that are out in a particular section. As time 
went on that we needed to be more definitive. That there was more land being converted 
to other uses and farmers were asking more questions. We do a legal description and the 
exhibit A map that does define the location of the land grants. 

Senator Triplett: Even though you delineate them within the larger track by the circles on 
the map, you still consider that the original terms on the easement are in effect when the 
standard language says that there will be no draining, tiling, or burning within the whole 
larger defined track, is that correct or would you allow tiling or draining outside the circle? 

Lloyd Jones: Our only interest through the easement for discussion purposes is that circle. 
If a landowner wanted to do anything outside of that area, we have no jurisdiction. 
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(16:27) Discussion continued on the difference of opinion between the landowners and 
US Fish and Wildlife. They talked about whether or not landowners would have a map and 
what they are able to do or not do outside the boundaries. A map can be produced for a 
landowner generally within a week to clarify where the wetland is. The US Fish and Wildlife 
stated that they are willing to do whatever is necessary to assist the landowners through 
the office or in person, and they feel that they have tried to understand what the concerns 
are and can do to address them. The fluctuation of the wetland areas depending on the 
years is determined to be part of the problem. The easement agreement states that if there 
are any enlargements in the wetlands due to normal or abnormal increased water -
therefore it could be considered a fluctuating easement. There are limits on how far the fish 
and wildlife service can go. The size is limited to the easement summary (basically when it 
was acquired). What is being done is what has been done since 1976. 

(31 :30) Tom Trenbeth, Chief Deputy Attorney General: Testified in a neutral position on 
the bill. I listened to a lot of testimony on the House side. I recognize the problem and I 
know the Attorney General has great sympathy for the people that are aggrieved by this 
policy. The fact of the matter is that I heard this morning that the chair of this committee 
had several people testify and the issue of whether or not they spoke to the Attorney 
General about this problem was discussed. The answer is yes that several heads of 
several of the agricultural groups have. The AG did not offer any encouragement for the 
state of North Dakota to become a party to what appears to be a contractual problem. 
Most of you know that when there is a situation that warrants our intervention, we 
intervene. The fact is that we have already done what this bill is commanding us to do. We 
have considered it and on several occasions. 

(34:29) Senator Hogue: I share your assessment of the bill. What if we amended the bill 
to avoid all perpetual easements in the state? 

Tom Trenbeth: Then we would be talking about money. It would be considerable expense 
to defend the challenges. We simply do not go against the federal government because 
they are paramount. (Senator Triplett asked a couple of questions that were inaudible and 
the answers were unclear as well.) 

Chairman Lyson: Closed the hearing on HB 1399. 
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Job Number 20322 

D Conference Committee 

Explanation or reason for introduction of bill/resolution: 

A BILL for an Act to require the attorney general to consider bringing legal action against 
the United States fish and wildlife service. 

Minutes: attachment 

Chairman Lyson opened the discussion for HB 1399. 

Senator Hogue: Motion to adopt amendment 13.0707.02001. See attachment #1. 

Senator Murphy: Second 

Senator Hogue explained that this amendment will make this bill "do more". He feels this 
gives the Attorney General some additional legal authority in case it ever did turn into a 
lawsuit. It also provides for a delayed effective date of June 30, 2017. That date was 
chosen because it is approximately 6 months after the current administration's term 
expires. He mentioned that the pattern of migratory birds is changing which makes it bad 
policy to have perpetual waterfowl easements. He feels this can be the start of pushing 
back against the federal government. 

Senator Triplett felt this is not the way to push back. A resolution would be more 
appropriate. We would be putting something into law which has already been litigated all 
the way to the US Supreme Court and lost. If someone tries to rely on this, they will lose in 
court. If we ask our Attorney General to defend this law, it will cost us money to defend and 
the result will be the same. It would be more appropriate to lobby the change rather than 
put it into state law. State law is not going to change federal law. 

Senator Hogue stated that Oregon and Colorado passed laws that went against federal law 
and they were successful. He feels this is the way that states have to push back. They 
have to keep passing laws that declare their sovereignty on issues where the federal 
government impinges on their sovereignty. It may be that the next administration in 2017 
will be sympathetic to the states' control of their own land within their borders. 

The motion to adopt the amendment passed by voice vote. 
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Senator Hogue made a Do Pass as Amended motion. 

Senator Burckhard: Second 

Senator Triplett stated that she feels this is an inappropriate way to legislate. Resolutions 
are the correct way. She feels we are making our law more difficult to understand. It is in 
essence placing a political protest within our law. People may enter into lawsuits that end 
up getting thrown out of court, in essence wasting their money. It is bad policy to put laws 
into code that have no ability to be enforced. 

Senator Hogue feels this does do something. After 50 years they are expected to 
renegotiate the easements. 

Roll Call Vote: 6, 1, 0 

Carrier: Senator Hogue 



Amendment to: HB 1399 

FISCAL NOTE 
Requested by Legislative Council 

02/1212013 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d 

. 
t" f . 

t d d t l  eve s an appropna 1ons an IC/pa e un er curren aw. 
2011·2013 Biennium 2013-2015 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues $0 $0 $0 
Expenditures $0 $0 $0 
Appropriations $0 $0 $0 

2015·2017 Biennium 

General Fund Other Funds 

$0 $0 
$0 $0 
$0 $0 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011·2013 Biennium 2013-2015 Biennium 2015·2017 Biennium 

Counties $0 $0 
Cities $0 $0 
School Districts $0 $0 
Townships $0 $0 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

$0 
$0 
$0 

$0 
$0 
$0 
$0 

This bill has been amended to provide the Attorney General with the ability to consider br inging legal action against 
the US Fish and Wildlife Service regarding wetlands. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

As this bill has been amended, with the Attorn ey Gener al being able to consider br inging legal action, rather than 
requir in g  legal action, there is no estimated fiscal impact. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

Not applicable 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

Not applicable 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate; for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 

Not applicable 



Name: Kathy R oll  

Agency: Office of Attorn ey General 

Telephone: 70 1-328-3622 

Date Prepared: 02/12/20 13 



Bill/Resolution No.: HB 1399 

FISCAL NOTE 
Requested by Legislative Council 

01122/201 3 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding . 
d levels and approonations anticipated un er current law. 

2011·2013 Biennium 2013-2015 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues $0 $0 $0 
Expenditures $0 $0 $316,940 
Appropriations $0 $0 $316,940 

2015-2017 Biennium 

General Fund Other Funds 

$0 $0 
$0 $348,630 
$0 $348,630 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011·2013 Biennium 2013·2015 Biennium 2015·2017 Biennium 

Counties $0 $0 
Cities $0 $0 
School Districts $0 $0 
Townships $0 $0 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

$0 
$0 
$0 

$0 
$0 
$0 
$0 

This bill would require the Attorney General to bring legal action against the US Fish and Wildlife Service regarding 
wetlands. 

B.  Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

The bill would require the Attorney General to bring legal action against the US Fish and Wildlife Service to delineate 
and describe every wetland easement in North Dakota. 

3 .  State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

Not applicable 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

Estimated 20 13-15 and 20 1 5-17 biennium expenditures are for one assistant attorney general, operating expenses 
and expert witness fees. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is a/so included in the executive budget or relates to a continuing appropriation. 

The Office of Attorney General's general fund budget would need to be increased by approximately $3 16 ,940 . 



Name: Kathy Roll 

Agency: Office of Attorney General 

Telephone: 70 1-328-3622 

Date Prepared: 0 1/30/20 13 



1 3 .0 70 7 .0 2001 
Ti tle. 0 3000 

Prepared by the Legi slati ve Coun ci l staff for 
Sen ator H ogue 

March 18,  201 3 

PRO POSE D  AM ENDM E NTS TO ENGROSSED HOUSE BI LL N O .  1 399 

Page 1 ,  lin e  1 ,  after "A BI LL" replace the remain der of the bi ll with " for an Act to amen d an d 
reenact subsecti on 2 of secti on 47-0 5-02 .1 of the N ort h  Dakota Cen tury Code, relatin g  
to durati on of waterfowl producti on area easements; an d to provi de an effecti ve date. 

B E  IT E NACTE D  BY THE LEGISLATIVE ASSE M BLY OF NORTH DAKOTA: 

S ECTION 1 .  AMENDMENT. Subsecti on 2 of secti on 47-0 5-0 2 .1 of the N orth 
Dakota Cen tury Code is amen ded an d reenacted as fol l ows: 

2 .  The durati on of the easemen t, servi tude, or n on appurtenan t restri ction on 
the use of real property must be speci fically set out, an d i n  no case may 
the durati on of an y i n terest in real property regulated by thi s secti on 
exceed n inety-n ine years. T he durati on of an easemen t for a waterfowl 
production area acq uired by the federal govern men t, an d con sented to by 
the govern or or the appropri ate state agen cy after July 1 ,  19 85, may n ot 
exceed fi fty years. A waterfowl producti on area easem en t that exceeds fifty 
years or which purports to be perpetual may be exten ded by n egoti ati on 
between the own er of the easemen t an d the own er of the servian t 
ten emen t. A waterfowl producti on area easemen t that exceeds fi fty years 
or whi ch purports to be perman en t an d i s  n ot exten ded by n egoti ati on i s  
voi d. The durati on of a wetlands reserve p rogram easemen t acq uired by 
the federal govern men t pursuan t to the Food, Agri culture, Con servati on, 
an d Trade Act of 1990 after July 1 ,  1991 , may not exceed thi rty years. 

S ECTION 2. E F F ECTIVE DATE. This Act becomes effecti ve on Jun e 30 , 201 7 . "  

Ren umber accordin gl y  

Page N o. 1 1 3 .0 70 7 .0 2001 



Date: 3 #/ -/.3 
Roll Cal l  Vote #: ____,f,_ __ _ 

201 3  SENATE STAN D I NG COMM ITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. � . 

Se nate N atural Resources 

D Check here for Conference Committee 

Le gislative Council Amendme nt N umber 

C ommittee 

Action Taken: 0 Do Pass 0 Do Not Pass 0 Amended � Adopt Amendment 
J3 .  o 7 C>7 , o�oo } 0 Rerefer to Appropriations 0 Reconsider 

Se conde d By 

Senators Yes No Senators 

Senator Lyson Se nator TriQiett 
Senator Burckhard Se nator MurQI:!Y_ 
Senator H ogue 
Senator Laffe n 
Se nator U nruh 

Yes N o  

T otal (Yes) ___________ N o  --------------

Abse nt 

Floor Assignment 

If the v ote is on an ame ndme nt, briefly indicate inte nt: � 
4 J;f� 



. · : :  

Date: J - z J- I 3 
Roll Call Vote #: ·l 

201 3 SENATE STAN DING COMMITTEE 
ROLL CALL VOTE1 � q e7A _ _  B I LURESOLUTION NO. �

· 

Senate Natural Resources 

D Check here for Conference Committee 

Legislative Council Amendment N umber 

Commi ttee 

Action Taken: � Do Pass D Do Not Pass �Amended D Adopt Amendment 

D · Rerefer to Appropriations · D Reconsider 

Moti on Made By �� Seconded By �.{ 
-· · -· ---- ----- · -··-·-Senators -------· · -·-·-· ·- Ye!?-·· --· No·- ----'---··-·--·Senators -- -: ..... .. .... . .. -Yes · ·· - No 

Senator L yson \./ Senator Triplett . v 
Senator Burckhard ,/ Senator Murphy t/ 
Senator H ogue v 
Senator Laffen � 
Senator U nruh v 

Total (Yes) b N o  I 
Absent 0 � Floor Assignment 

If the vote is on an amendm ent, briefly i ndicate intent: 

' '  

' ·  · . .  

) 



Com Sta n d ing Committee Report 
Marc h  22, 201 3 8: 38am 

Mod u le ID: s_stcomrep_51_003 
Carrier: Hogue 

Insert LC : 1 3.0707.02001 Title: 03000 

REPORT OF STAN DING COMMITTEE 
HB 1 399, as engrossed: Natura l Resou rces Committee (Sen. Lyson, C h a i rman) 

recommends AMEN DMENTS AS FOLLOWS and when so amend ed ,  recommends 
D O  PASS (6 YEAS, 1 NAYS, 0 ABSENT AN D NOT VOTING). E ngrossed HB 1 399 
was placed on the Sixth order on the calendar. 

Page 1 ,  l i n e  1 ,  after "A BILL" replace the remainder of the bill with "for an Act to amend and 
reenact su bsection 2 of section 4 7-05-02 . 1  of the North Dakota Century Code, 
relati n g  to du ration of waterfowl prod uction area easements; and to provide an 
effective d ate. 

B E  IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1 .  AMENDMENT. Subsection 2 of section 47-05-02 . 1  of the N orth 
Dakota Century Code is amended and reen acted as fol lows: 

2 .  The du ration of the easement, servitude, or  n on appurtenant restriction on 
the use of real property must be specifical ly set out, and i n  n o  case may 
the d u ration of any interest in real property regulated by this s ection 
exceed ninety-n ine years. The d urati on of an easement for a waterfowl 
production area acq uired by the federal government, and consented to 
by th e govern or or the appropriate state agency after J u ly 1 ,  1 985, may 
n ot exceed fifty years. A waterfowl prod uction area easement th at 
exceeds fifty years or wh ich purports to be perpetual may be extend ed by 
negotiation between th e owner of the easement and th e owner of the 
serviant tenement. A waterfowl prod uction area easement that exceeds 
fifty years or which purports to be perman ent and is n ot extend ed by 
negotiation is void . The duration of a wetlands reserve program 
easement acq u ired by the federal government pursuant to th e Food , 
Agriculture, Conservation, and Trade Act of 1 990 after J u ly 1 ,  1 99 1 , may 
n ot exceed thirty years. 

SECTION 2. EFF ECTIVE DATE. This Act becomes effective on J u n e  30, 201 7 . "  

Renu mber accordingly 

( 1 )  DESK (3) COMMITTEE Page 1 s_stcomrep_51_003 



2013 TESTIMONY 

HB 1399 



# I  
February 8,  1 0  am 
House Energy and N atural Resource Committee 

f/8 /3 '1 /" 
c2/?hs 

Chairman Porter and Members 
Energy and Natural Resources Committee 

Thank you for hearing this bill and for allowing me to testify in support of HB 1 399. 

For the record, my n 1 Dennis Miller I am testifying on my own behalf, although I 

am a member of the LA oar and LAND also supports this bill. 

I have included in my handout the front page of a letter from then US Attorney John 
Schneider to the ND Attorney General at the time. This letter outlines the Federal 
interpretation of the Johansen decision pertaining to the enforcement of USFWS 

perpetual easements. .  It clearly states that enforcement of the easement is limited to the 

acreage limitations set forth in the Easement Summary. 

The next page of my handout consists of a letter I received from the U SFWS informing 
me that I was infringing on their easement because I buried debris "on the edge of two 

protected wetlands", and they provided a map of the wetlands they claim to protect. The 

locations of my supposed infractions are not identified on this map. 

The problem with this letter and map from the USFWS is that the map they provided (and 
I have included) is vague and claims the protection of wetland acreage more than 200% 
greater than what the Easement Summary shows. This Easement Summary of my land is 
highlighted on the page after the map. The Easement Summary shows the USFWS has 
control of 48 acres of wetlands but the map claims they control at least a hundred acres. 
My supposed infractions were on the edge of their claimed wetland acreage. I would not 

have been charged with violating their easement if the U SFWS would have used the 

acreage listed in the Easement Summary. 

This over expansion of acreage is exactly why we need this bill. 

If you may allow me to comment on the fiscal note of $348,000 attached to this bill. That 

amount of money amounts to about $30 for every easement in the state, which is a very 
good investment in my opinion. 

Are there any questions? 



UniLed States ALtorney 
District ofNorth Dakota 

U S. Post Office & Federal Building 
657 Second Avenue North - Room 255 
P. 0. Box 2505 

701-239-5671 
FA.'f: 701-239-5232 

ADMIN FAX: 701-239-5408 

The H onorabl e  Heidi H eitkamp 
North Dakota Attorney General 
600 East Boulevard Avenue 
B ismarck, ND 5 8505-0040 

Re: Wetlands 

Dear Attorney General Heitkamp : 

Fargo, ND 581 08-2505 

January 7, 2000 

On December 1 3 ,  1 999, Assistant Attomey General Charles M. Carvell wrote me, 
enc los ing a copy of his October 27, 1 999,  letter to Mr. Ralph Morgemvcrk, Regional 
Director o f  the U. S.  Fish and ·wildl i fe S ervice, basically asking for hyp otheti cal 
gu ide l i nes in l igh t  of the Eighth Circuit  Court o f  Appeals decision in United States vs. 
J ohansen, 93 F.3d 459 (8th Cir. 1 99 6).  Following receipt of those letters, First Ass istant 
United States Attorney Lynn Crooks and I met with several officials of the U. S.  Fish and 
Vhldlifc Service. To the extent that ivfr. Carvell asked us our interpretation of the 
Johansen dec ision, we wo uld reply as follows: the wetlands easements are legal, 
binding, and enforceable agreements, but are limited to the "Summary Acreage." 

The acreage limit is that listed as "total wetland acres" contained in the intcmal summary 
sheets which were prepared with regard to each casement at the time of its acquisition. 
This is the only figure that identifies or defines the "Summary Acreage," which is 
mentioned repeatedly in the opinion. The Johansen decision also tells us that in drainage 

cases the government must prove at trial that the wetlands drained were among those 
included in that "Summary Acreage." Thus, the location of the covered wetlands must 
be objectively ascertainable and identifiable. 

.. � . (1 Nin;l 



United States Departlnent of the hlterior 

January 9, 2004 

FISH AND WILDLIFE SERVICE 
Devils Lake Wetland Management District 

P.O. Box 908 
Devils Lake, North Dakota 5 8301 

Certified Mail No. 7001 1 940 0005 6597 3997 

Dennis Miller 
9467 6Td St. NE 
Lawton, ND 5 8345 

Dear Mr. Miller: 

Ramsey County 
Easement 60X 

I am writing you regarding land that you own and operate which is covered by a U.S .  Fish and 
Wildlife Service (Service) Waterfowl Management Easement located in T. 156 N., R. 62 W., 
section 22, El/2, Ramsey COlmty, North Dakota. As you know, the easement contract prohibits 
the draining, filling, buming or leveling of wetlands covered by the provisions of the easement. 

In the fall of 2003, Service staff observed several areas on the edge of two protected wetlands 
where vegetation was disturbed apparently in the process of burying debris. 

I want to take this opportunity to infonn you that placing any fill material in a protected wetland 
is indeed a violation of the easement contract. 

For your reference, I have enclosed a copy of a map depicting the protected wetlands on this 
property as well as a copy of the contract for this easement. 

Please contact this office if you have any questions. Our office address is 22 1 2nd St. W in Devils 
Lake and my phone number is 701 -662-86 1 1  ext. 326. 

Sincerely, 

Jim Hjelmgren 
Refuge Officer 

Enclosures 
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Your voice for wheat and barley. www.ndgga.com 

North Dakota Grain Growers Association 
Testimony on HB 1 399 

House Agriculture Committee 
February 8,  20 1 3  

Chairman Johnson, Members of the House Agriculture Committee, for the record my 
name is Dan Wogsland, Executive Director of the North Dakota Grain Growers 
Association. The North Dakota Grain Growers Association appears before you today in 
support of HB 1 399. 

HB 1 399 is a short bill with huge ramifications for the landowners in the state of North 
Dakota. The bill directs the North Dakota Attorney General to sue the United States Fish 
and Wildlife Service (USFWS) on behalf of North Dakota landowners to force USFWS 
to delineate and properly describe ALL of the wetland easement acres under their control 
in the state. Why is this important? Chairman Johnson, Members of the House 
Agriculture Committee, you have heard the North Dakota Grain Growers Association 
many times expound on the need for orderly water management in the state. This is a 
critical component for the continued success in our state's  economy. Policies and 
procedures adopted by the United States Fish and Wildlife Service in regards to wetland 
easements and the definite delineation of easement acreage in the state stand in the way 
of that success. HB 1 399 is an effort to bring common sense to these policies and 
procedures by forcing an agency to define its purported holdings in the state. In any 
other land transaction that would be good business; it' s time for North Dakota to force 
the United States Fish and Wildlife Service to follow this common sense approach. 

Chairman Johnson, Members of the House Agriculture Committee, I would like to refer 
you to the United States Fish and Wildlife Service easement maps which I have handed 
out. Each dot on the map represents a conservation easement in the state of North 
Dakota. Do you know the size of each of these tracts? That's alright because neither 
does the United States Fish and Wildlife Service, nor do they intend on defining that 
acreage unless forced to do so. Thus the need for HB 1 399. 

NDGGA provides a voice for wheat and barley producers on domestic policy issues - such as crop insurance, disaster assistance 
and the Farm Bill - while serving as a source for agronomic and crop marketing education for its members. 

Phone: 701.222.2216 I Toll Free: 866.871 . 3442 I Fax: 70 1 .223.0018 1 2401 46th Ave SE Suite 204 Mandan, ND 58554 



How have United States Fish and Wildlife Service easements negatively affected the state 
and its citizens you ask? There are a number of people in the room today that wil l  give 
you their personal experiences on the negative impacts resulting from the United States 
Fish and Wildlife Service refusal to define the agency's  holding in the state. Members of 
this House Agriculture Committee have their own personal negative experiences. In 
short wetland easements and their handling by the United States Fish and Wildlife 
Service has arguably been the biggest impediment to orderly water management in the 
state of North Dakota. 

I would like to address some mechanics to the bill; first the fiscal note of $665,570.00. 
This is a substantial amount of money but I would maintain that clear defmition of these 
conservation easements will have a return on investment of 1 00 fold in better and more 
orderly water management. Second, as subsequent testimony will attest to the need to, 
and in consultation with the bil l 's  prime sponsor, the Committee may want to look at 
tightening the way in which United States Fish and Wildlife Service would carry out 
wetland easement delineations. 

Chairman Johnson, Members of the House Agriculture Committee, the gth Circuit Court 
of Appeals opined "The wetland acquisition program was conceived of as a partnership 
between the federal government, the states, and individual property owners. As with any 
partnership, success requires good faith and reasonability." It is a sad day when a state 
has to step in to reign in a federal agency run amuck. It is time for North Dakota to take 
the reins in water management. Therefore the North Dakota Grain Growers Association 
would respectfully request that the House Agriculture Committee consider amendments 
tightening the scope of definite delineations of United States Fish and Wildlife Service 
easements and upon adoption of the amendments give HB 1 3 99 a Do Pass 
recommendation. 
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U NITED STATES DEPARTME NT OF THE I NTERIOR 
FISH AND WI LDLI FE SERVICE 

Tract: I I  X Map 1 of2 

WATERFOWL PRODUCTION AREA WELLS COUNTY , STATE OF NORTH DAKOTA EASEMENT 
AUTHORIZED BY M IGRATORY BIRD HUNTING STAMP ACT OF MARCH 1 6, 1 934, AS AMENDED. 
T. 1 46N., R. 73W., 5th PRINCIPAL MERIDIAN 
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The U.S. Fish and Wildl ife Service (Service) has purchased and owns perpetual rights which restrict or prohibit the right to 
drain, bum, level, and ti l l  any wetland basins depicted on this map. This map represents the Service's effort to depict the 
approximate location, size and shape of all protected wetlands based on information and maps available at the time this map 
was prepared. However, wetlands are hydrologically dynamic systems, with expanding and contracting water levels. This 
map is not meant to depict water levels in the wetland in any given ye.ar. The Service reserves the right to revise this map, 
provided the mapped acreage remains consistent with the Easement's Summary Acres. 
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Mr. Chairman and fellow committee members. 

I a� farm in Nelson County, ND near Michigan. I am here today to show 
su���99. 

I must give many thanks to my Grandfather and Father for not signing any of the 
wetland easements b ut saving all of the documentation for a day like today. As you 
can see I have brought a mini-filing cabinet containing brochures, Q and A's from the 
U.S. Fish and Wildlife Service trying to coax farmers to sign them during hard times 
for very little money but that is not what we are talking about today. 

I do have documentation that my Father and I received through a Freedom of 
information request (page 3) that I made but it is all such poor copies that you 
cannot read it. A little story on the request. In J une of 1996 I traveled to Bismarck to 
request documentation of an easement on some property we had purchased. In 
Bismarck at the Wetland habitat office they told me the info was in the Minot office. I 
then drove to the Minot office and they told me it was in Bismarck. I motored back 
to Bismarck and told them Minot said the documentation was in Bismarck. Bismarck 
then told me they had it but it would take a while to get it. I then drove back to 
Michigan empty handed and on October 17, 1996 we received the copies I am 
showing you. 

Extremely frustrated would be an understatement; really pissed off was how I 
viewed my father when he opened the letter. As you can see on the Easement 
summary (page 2) of one of the parcels of land I have purchased it lists Wetland 
acreage as 1 18 acres. I have seen this parcel contain more than 225 acres of water 
which means there was 107 acres of excess water. 

In Nelson County we are currently trying to lower Lake Loretta by 7 feet but the Fish 
and Wildlife Service is now claiming lateral effects to wetlands. many of which did 
not even exist when the easements were taken It has become another roadblock in 
our 17 year process. To see the documentation is like pulling horse teeth, nearly 
impossible. Lake Loretta has grown from about 250 acres to 39,000 and made many 
miles of road impassable. Passage of this bill would lead to better info for the 
landowners. The Johannes court cased directed the U.S. Fish and Wildlife to provide 
the info but when my family asked you can see what we got. I urged you to pass the 
bill so we can have greater clarity in dealing with the excess water. 

Page 3 is a document I fo und in my NRCS file at the local office. You will notice 
someone took liberty to do some extra artistic expression. 

If anyone would like a history lesson on Fish and Wildlife easements, my mini-file 
can give it. Are there any questions or documents you would l ike copies of? 
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Date ------

Mr. Michael:&. McEnroe 
US Depmm�t m�e �moc 
Fish & Wildlife Service 
1500 East Capitol Avenue 
Bismarck, ND 58501-2096 

RE: Freedom of Information Act Request 

Dear Mr. McEnroe: 

We hereby request disclosure of materials available from your agency underthe Freedom 
of Information A� S U.S. C. S 552, et, seq., described as follows: 

1. A copy of the easement contract relating to the following described tract: 

2. A copy of the Wetland Basement Sumnialy report on the above described tract: 

3. AU maps and photographs used in determining wetland easement swnmary 
acres and location of these acre$ at tbe tilae the subject easemeut was 
taken. 

Thank you. 

Sincerely, 



J 



llbb 
United States Department of the Interior 00 

o7 g: '/3 FISH AND WILDLIFE SERVICE 

Ri cha rd E .  Daws 
Box 107  
M i ch i gan . North Da kota 58259 

Dea r M r . Daws : 

Wetland Habitat Office 

1500 East Capitol Avenue 

Bismarck, North Dakota 58501 

October 17 . 1996 

Encl osed a re copi es of materi a l s  you requested i n  a recent Freedom of 
I n format i on Act Request .  The fol l owi ng documents a re provi ded : 

1 )  Cop i es of the easement cont ract ( s )  coveri ng l ands referenced i n  
you r l etter . 

2 )  Copy o f  the easement s umma ry sheet ( s )  for the respecti ve easement . 

3 )  A copy o f  aeri a l  photographs that may have been used at the t i me 
thi s easement was purchased . 

Pl ease be awa re that the easement summa ry and the photog raph a re not a part of 
the easement document that i s  fi l ed wi th the Regi stra r of Deed ' s  offi ce at the 
county courthouse . 

I f  you have questi ons . pl ease contact thi s offi ce ( 701 /250 -4418 )  or your l ocal  
F i s h  and Wi l dl i fe Servi ce offi ce . 

Encl osu res 

cc : Rea l ty .  M i not 
WHO . B i sma rck 
Devi l s  Lake WMD 

S i ncerel y ,  

��J4!L� 
Mi chael R .  McEn roe 
Supervi sor . ND Wetl and Habi tat Offi ce 
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LPP-Dakota Grassland Conservation Area I Refuge Planning I Fish and Wildlife Service. . .  Page 1 of  1 

Completed Plan Contacts 
The Serv1ce completed th1s plan 
In 201 1 
Landowners Interested in easements may 
contact these offices 

NORTH DAKOTA 

Bismarck 
Wetlands Acquisition Office 
3425 M1nam Avenue 
B1smarck. North Dakota 58501 
701 / 250 4415 
Minot 
Wetlands Acquisition Office 
2001 6th Street Southeast, SUite 5 
M1not, North Dakota 58701 
701 / 852 0318 

SOUTH DAKOTA 

Huron 
Wetlands Acquisition Office 
200 4th Street Southwest, Room 307 
Huron, South Dakota 57350 
605 / 352 7014 
Sand Lake 
Wetlands Acquisition Office 
39650 Sand Lake Dnve 
Columbia, South Dakota 57 443 
605 / 885 6357 

BRANCH OF 
LAND PROTECTION PLANNING 
134 Umon Boulevard, SUite 300 
Lakewood, Colorado 80228 
303 I 236 4366 

/ 7� 
U . S. F ish and Wi ldlife Service 

Division of Refuge Planning b lt.li /J 6 /'&S: 2 �ountain-Prairie Re ion 
Land Protection Plan 

Dakota Grassland Conservation Area 
North Dakota, South Dakota 

Description 
The Service has established the Dakota 
Grassland Conservation Area and will work 
with private landowners to accelerate the 
conservation of native prairie - both wetland 
and grassland habitats - within the Prairie 
Pothole Region in the eastern parts of North 
Dakota and South Dakota. 

The conservation area is an easement 
program that will be part of a landscape
scale, strategic habitat conservation effort. 
The focus is to conserve populations of 
migratory birds by protecting the unique, 
highly diverse, and endangered ecosystem 
known as the Prairie Pothole Region. 

• Land protection with conservation 
easements bought from willing sellers 
- 240,000 acres of wetland habitat 
- 1 .  7 million acres of critical 
grassland habitat 

• Project area map (5 MB PDF) 

The overall purpose of the proposed Dakota 
Grassland Conservation Area is to preserve, 
at a landscape scale, the ecological integrity 
of the area's mixed-grass prairie, tallgrass 
prairie, prairie pothole wetlands, and riparian 
woodlands with the support of the associated 
ranching culture. More specifically, the project 
is designed to do the following: 

Maintain and enhance the historical 
native plant, migratory bird, and other 
wildlife species. 

Preserve working landscapes based 
on ranching and livestock operations 
thai support a viable livestock industry. 

Support the recovery and protection of 
threatened and endangered species 
and reduce the likelihood of additional 
listings under the Endangered Species 
Act. 

Prevent further habitat fragmentation. 

Protect an intact north-south migration 
corridor for grassland-<lependent 
wildlife. 

Documents 
Land protection plan (LPP) 2011 
LPP (26 MB PDF) 
Includes the environmental assessment (EA) in 
appendix C. 
By section, for faster download: 
Contents, Summary (2 MB PDF) 

Chapter 1, Introduction and Project 
Description (7MB PDF) 

Chapter 2, Area Description and Resources 
(8MB PDF) 

Chapter 3, Threats to and Status of 
Resources (3MB PDF) 

Chapter 4, Project Implementation <• MB PDF) 

Appendixes (28 MB PDF) 

Draft EA and draft LPP 2011 
Draft EA and draft LPP (8MB PDF) 

I.Md Protection Plan 
IJoJioUt Grol'./ttNd C�.llll"m''l.,,. A.JWt 

Provide a buffer against climate change 
by providing resiliency for the mixed
grass and tallgrass prairie ecosystems 
and associated prairie pothole wetlands. 

Use this ecosystem resiliency to climate 
variability to ensure the continuation of 
wildlife habitat in the face of the uncertain 
effect of climate change. 

Conservation easement contracts will specify 
perpetual protection of habitat for trust species 
and limits on residential, industrial, or 
commercial development. Contracts will prohibit 
alteration of the natural topography, conversion 
of native grassland to cropland, drainage of 
wetland, and establishment of game farms. 

Easement land will remain in private ownership. 
Therefore, property tax and invasive plant 
control will remain the responsibility of the 
landowner, who also would retain control of 
public access to the land. Contracts would not 
restrict grazing on easement land. 

Planning process documents 
News release June 20, 201 1 
News release December 29, 2010 
News release December 1, 2010 

http://www.fws.gov/mountain-prairie/planning/lpp/nd/dkg/dkg.html 2/8/20 1 3  



unti tl ed 
At the Fed e ral l evel i n  1965 cong ress pas sed the Land wate r cons e rvati o n  
Fund p rovi d i ng funds fo r fede ral aqui s i ti o n  and devel opment of ce rtai n 
l ands and oth e r  a reas . The money was to be app ropi ated annual l y  fo r wo rthy 
p roj ects . It has onl y  been ful l y  funded twi ce s i n c e  1965 . 
I n  l ate Decembe r 2 010 a senato r s ought fo r the whol e $900 mi l l i on dol l a r 
amou nt . The USFWS was to recei ve $ 588 mi l l i on fo r a p roj ect of thei rs i n  
the Dakotas . 

The Dakota G ras s l ands con s e rvati on A rea wou l d take $ 588 mi l l i on f rom the 
Land and wate r conse rvati on Fund to buy easements on mo re than 240 , 000 
ac res of wetl ands and 1 . 7  mi l l i on ac res of p r i vatel y- owned g ras s l ands i n  
No rth Dakota , south Dakota , and easte rn Montana . 

I n  Febuary 2011 con g re s s  came u p  agai n s t  the debt cei l i ng debate and the 
$900 mi l l i on was axed i n  the ve ry fi rst round of cuts . 

I n  2012 , we i n  ND had a peti ti on fo r a Consti tuti onal Amendment fo r 
Con s e rvat i o n  and agai n they wanted to u s e  taxpaye r money , $100 mi l l i on ,  to 
aqu i re l an d  and easements on l and . It d i dn ' t  make the bal l ot .  

And n ow we have HB 12 78 fo r $30 mi l l i on and we know the re i s  s ome 
u n h appi n e s s  wi th the l anguage becaus e  they cannot u s e  taxpaye rs money to 
buy l an d  and onl y  a twenty year easement on l and . 

The s nap s hot f rom h e re : Two years ago the re was fed e ral l eg i s l ati on fo r 
$ 5 88 mi l l i on .  Last year the re was a peti ti on fo r $100 mi l l i on .  Ri ght now 
the re i s  l eg i s l ati on fo r thi r ty mi l l i on .  Thi s Bi l l  HB 1399 has an 
app ropi ati on of about $ 3 5 0 , 000 . Someday i t  may p rove to have been money 
wel l  s pent . 

Page 1 
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The U.S. Fish and Wildlife Service (Service) has purchased and owns per13etual rights which restrict or prohibit the right to 
drain, bum, level, and fill any wetland basins depicted on this map. This map represents the Service's effort to depict the 
approximate location, size and shape oflill  protected wetlands based on i'rtfoimation and maps available at the time this map 
was prepared. However, wetlands are hydrologically dynam ic systems, with expanding and contracting water l�vels. This 
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State 

C ounty 

Location : 

Tract Name 

UNITED SrATES DEPARTMENT OF THE D'l'TEHIOR 
FISH AND WILDLIFE SERVICE 

BUREAU OF SPORT FISHERIES AND WILDLIFE 

North Dakota 
Wells 

T .  146 
sec . 34 • . Elj 

easement Summary 

N . ,  R .  __ 73 ___ W . ,  5th P.M. 

Radt�o et al. wal lace F .  

Tract Number : 

Easement Dated __;7_-..;;,.a_-6.;..;5__ Easement Option Expires : __ 
1_-_7_-_6_6_ 

Term of Easement : Perpetual 
-----------------

Easement Consi.deration : $400. 00 
Tract Acreage _...;.3_2_o_. o_o_· __ cost per acre :  __ $1_._2_s ________ _ 

Wetland Acreage : __ 4_0_. o_o ___ Wetland cost per acre : __ $_l_o_. _oo __ _ 

Estimate of Value : $400 . 00 
---------

Accounting Number _..:1;..;4_-;:;.;16::...·..:00..=.0.::.:3"--...Aiu..l5�4..�..\ ------

Authorization to ac quire easement s in Wella County North Dakota • given by GbVUtnOt Wtlltam Guy ' ----------------------------' t%,118,L61 
--------------------

in letter dated:..-________ _ 
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PRIOR HISTORY: [** 1 ] Appeal from the United States District Court for the District of 
North Dakota. CR C3-95-62-0l .  Honorable Rodney G. Webb, District Judge. 

DISPOSITION: Reversed. 

COUNSEL: Counsel who presented argument on behalf of the appellant was Michael D. Nelson, 
Fargo, NO. Additional attorney appearing onthe brief was Donald R. Becker. Counsel who pre
sented argument on behalf of the Amicus (State ofND) was Charles M. Carvell, AG, B ismark, NO. 

Counsel who presented argement on behalf of the appellee was Lynn E. Crooks, USA, Fargo, ND. 

JUDGES: Before BEAM and HEANEY, Circuit Judges, and BOGUE, · District Judge. 

* The Honorable Andrew W. Bogue, United States District Judge for the District of South 
Dakota, sitting by designation. 

OPINION BY: HEANEY 

OPINION 
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[*460] HEANEY, Circuit Judge. 

In the early 1 960s, the federal government purchased easements on the farmland tracts of Kerry 
Johansen and Michael Johansen (the Johansens) for the maintenance of waterfowl production areas. 
After two unusually wet years in North Dakota, the Johansens requested the United States Fish and 
Wildlife Service (FWS) to delineate the extent of its wetland easements. The FWS refused, arguing 
that any wetlands that develop during wet years are subject to the easements' restrictions. Neverthe
less, the Johansens proceeded to drain portions of their farmland tracts to contain the surface and 
subsurface [*46 1 ]  water. The United States then charged the Johansens with unauthorized drain
ing of wetlands in a Waterfowl Production Area, a violation of 1 6  U .S.C.  § 668dd ( 1 994 ). In re
sponse to a motion in limine by the United States Attorney, the United States District Court [**2] 
for North Dakota prohibited the Johansens from arguing that the federal wetland easements covered 
only 105  acres on the three tracts and that more than that number of wetland acres remained intact 
after the draining. After entering a conditional guilty plea, the Johansens now appeal that order. We 
reverse. 

I. 

A. History ofthe Federal Conservation Program. 

In 1 929, Congress enacted the Migratory Bird Conservation Act, 45 Stat. 1 222, ch. 257 ( 1 929) 
(codified as 1 6  U.S.C. § 7 1 5  et. seq. ( 1 994)). Recognizing the importance of preserving potholes for 
migratory waterfowl, ' the Act authorized the Secretary of the Interior to acquire lands to be used for 
migratory bird sanctuaries. 1 6  U.S.C. § 7 1 5d. Acquisition was made subject to the consent of the 
state in which the land was located. 1 6  U.S.C. § 7 1 5f. 2 The Migratory Bird Hunting and Conser
vation Stamp Act was passed in 1 934 to fund the acquisition of bird sanctuaries. 48 Stat. 45 1 (1 934) 
(codified as 16 U.S.C. § 7 1 8  et seq. (1 994)). Subsequently, the conservation effort's strategy shifted 
away from the creation of large bird sanctuaries toward the preservation of wetlands on private 
property. Accordingly, federal law was amended [**3] in 1 95 8  to permit the acquisition of wet
land easements on individual parcels which were designated "Waterfowl Production Areas." Pub. L. 
85-585,  § 3 ,  72 Stat. 487 (1 958) (codified as 16 U.S.C. § 7 1 8d(c) ( 1 994)). The source of funding 
was later increased, but the acquisition of the wetland easements was conditioned on the consent of 
the governor of the state (as opposed to the state legislature as under the Migratory Bird Conserva
tion Act). The Wetlands Act of 1 96 1 ,  Pub. L. 87-383, § 3, 75 Stat. 8 1 3  (codified as 1 6  U.S.C. § 
7 1 5k-5 (1 994)). From 1 96 1  to 1 977, the governors ofNorth Dakota consented to the acquisition of 
easements covering 1 .5 mill ion acres of wetland. See North Dakota v. United States, 460 U.S.  300, 
3 1 1 , 75  L. Ed. 2d 77, 1 03 S. Ct. 1 095 ( 1 983). These consents further specified the maximum acre
age that could be acquired in each county of North Dakota. 

[**4] 

1 Much ofthe State ofNorth Dakota, as well as parts of the Canadian Provinces of Mani-
toba, Saskatchewan, and Alberta, constitutes what marine biologists call the northeastern drift 
plain. As a prairie pothole region, each square mile of the drift plain is dotted by as many as 
seventy to eighty potholes, three to four feet deep, that retain water through July or August 
because ofthe soil's poor drainage capacity. These geographical attributes are of pmticular 
importance to certain migratory waterfowl that prefer these potholes as a habitat to raise their 
young because they provide isolated protection and a source of aquatic food. 
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2 North Dakota, the state in question here, gave its consent to the acquisition by the United 
States of areas in the State of North Dakota "as the United States may deem necessary for the 
establishment of migratory bird reservations." 1 93 1  ND Laws, ch 207, p .  360. 

B.  The Steele County Tracts. 

In the mid- 1 960s, as part of the Waterfowl Production Area Program, the FWS purchased 
easements on three tracts of land from the Johansens' predecessors. These tracts, described as Steele 
County tracts 2 1 X, 24X, and 30X, consist of two half sections (3 19 .58 acres and 3 1 7.70 acres) and 
a half section plus eighty acres (395.98 acres), respectively. As with most wetland easement pur
chases, the FWS used a standardized wetland conveyance developed for the program. The convey
ance instrument granted the United States "an easement or right of use for the maintenance of the 
land described below as a waterfowl production area in perpetuity . . . .  " As was standard practice 
prior to 1 976, the conveyance then legally described the whole parcel .  In exchange for the ease
ment, the property owner was given $ 600 for each [**5] of the half-section parcels and $ 700 for 
tract 30X. The conditions imposed by the easement on the servient tenement are as follows: 

The parties of the first part . . .  agree to cooperate in the maintenance of the afore
said [*462] lands as a waterfowl production area by not draining or permitting the 
draining, through the transfer of appurtenant water rights or otherwise, of any water in
cluding lakes, ponds, marshes, sloughs, swales, swamps, or potholes, now existing or 
reoccurring due to natural causes on the above-described tract, by ditching or any other 
means . . . .  

Along with the recorded easement conveyance, the FWS prepared an Easement Summary which 
provided information including the tract description, the tract acreage, the wetland acreage, and the 
cost of the wetland per acre. According to each of the summaries, the wetland acres purportedly 
purchased were thirty-three acres in both tract 2 1 X  and tract 24X and thirty-five acres in tract 30X 
(Summary Acreage). The FWS has subsequently published annual reports in which it continues to 
represent that it controls thirty-three, thirty-three, and thirty-five acres of wetland on the tracts in 
question. See, e.g. , Annual [**6] Report of Lands Under Control ofthe U.S.  Fish and Wildlife 
Service (Sept. 30, 1 980) (Ex. D-1 54); U.S.  Fish and Wildlife Service, Acreage Summary Record for 
Steele County Waterfowl Production Area (Ex. D-1 57). 

C. The Johansens. 

The spring of 1 995 was a wet one in North Dakota. The Johansens, farmers in Steele County, 
North Dakota, were faced with the second consecutive wet year and farmland that could not support 
farm machinery due to the surface and subsurface water. 3 Aware that their farmland tracts were 
burdened by wetland easements, Kerry Johansen wrote the FWS to explain his problem and to ask 
"what water [he could] contain to get back to [his] normal farming practices ."  Letter from Kerry 
Johansen to Hoistad (Jan. 1 ,  1 995) (Ex. D-1 20). In response, the FWS concurred that "your area has 
been hard hit in the last two years . . . .  This particular tract of land has a high number of basins on it. 
This, I'm sure, combined with the high rain amounts has caused you some difficulty farming in the 
past year. " Letter from Hoistad to Kerry Johansen (Mar. 1 7, 1 995) (Ex. D- 1 2 1  ). Despite its sympa
thy for the Johansens' difficulty, however, the FWS concluded: "The only provisions of the [**7] 
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easement that allow for drainage are when [there] are safety or health concerns involved. Another 
way of saying this is unless your roads or farmstead is in danger of being flooded, no drainage can 
take place. "  Id. In spite ofthis admonition, the Johansens dug ditches on the tracts to contain the 
water. 4 

3 The Johansens allege that in 1 995 there were 83.8, 64.9, and 67. 1  wetland acres on tracts 
2 1 X, 24X, and 30X, respectively. 
4 The extent and impact of the ditching have not been determined by a trier of fact. It is  
undisputed that some wetlands were drained as a result of the ditches. 

As a result of their ditching, the Johansens were charged with draining wetlands covered by 
FWS easements in violation of 1 6  U.S.C. § 668dd ( 1 994). In their defense, the Johansens planned to 
introduce the Easement Summaries and proof that each parcel, after the draining, contained wetland 
acreage in excess of the acreage provided for in the Easement Summaries. The United States, in a 
motion in limine, sought [**8] to exclude the evidence as irrelevant, arguing that the Easement 
Summaries were not part of the recorded easement and that defense theories claiming any limitation 
of the wetland easements had been rejected by this court. Relying on this court's decision in United 
States v. Vesterso, 828 F.2d 1 234 (8th Cir. 1 987) (Heaney, J.), the district court held the defense 
was improper and excluded the proffered evidence. The Johansens then entered conditional guilty 
pleas, subject to the outcome of this appeal, from that pretrial order. 

II. 

The government's prosecution of this case has been described by the Johansens as a shell game. 
We cannot disagree. The United States Attorney argues that prior decisions by this court have spe
cifically interpreted the wetland easements to encompass all wetlands on the encumbered parcel. 
The government's argument, however, fails to acknowledge the ramifications of both the interven
ing Supreme Court decision in North Dakota, in which the Court adopted a more [*463] restrict
ed interpretation of the wetland easements, and the representations made by the Solicitor General 
during that litigation. s The broad interpretation now advanced by the United States [**9] Attorney 
is not only inconsistent with the representations made by other federal officials, it would also raise 
serious questions with respect to limitations imposed by the easement program's enabling statute. 
Moreover, the stringent posture assumed in this enforcement prosecution does not comport with the 
efforts toward a "cooperative and helpful relationship between North Dakota, its farmers and politi
cal subdivisions, and the U.S.  Fish and Wildlife Service" which is fundamental to the success of 
conservation programs. See North Dakota and US. Fish and Wildlife Service Agreements 1 (July, 
1 993) (Ex. D-1 59). 6 

5 Implicit within the figures quoted in the Solicitor General's brief is the representation that 
the United States had acquired title to thirty-three,  thirty-three, and thirty-five acres on tracts 
2 1 X, 24X, and 30X, respectively. See infra at 9- 1 0. The United States Attorney argues that 
"even if this Court would accept an argument that the federal government must pick only 33 
or 35 acres (as the case may be) in each tract to protect, what makes the defendant think we 
would not pick the acreage they have drained? Indeed, we have already done so by charging 
them with illegal draining. " Appellee's Br. at 1 1 . Given the Johansens' attempts to involve the 
federal government in the delineation of its rights to the land, this declaration is repugnant to 
the notions of fair notice. 
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6 This court notes that North Dakota has filed an amicus brief on behalf of the Johansens. 

A. Interpretation ofthe Wetland Easements. 

In essence, this case revolves around the interpretation of the wetland easements purchased by 
the federal government. State law will generally govern the interpretation of a real property con
veyance instrument, either through direct application or through the "borrowing" principles of fed
eral law, so long as it is neither aberrant nor hostile to federal property rights. See United States v. 
Little Lake Misere Land Co. , 4 1 2  U.S. 5 80, 5 9 1 -96, 37 L. Ed. 2d 1 87, 93 S. Ct. 2389 ( 1 973); cf 
United States v. Albrecht, 496 F.2d 906, 9 1 1  (8th Cir. 1 974). Under North Dakota law, while the 
principles of contract law guide the inquiry, see N.D. Cent. Code § 47-09-1 1 ( 1 978); Royse v. East
er Seal Society for Crippled Children & Adults, Inc. , 256 N.W.2d 542, 544 (N.D. 1 977), the "pri
mary purpose in construing a deed is to ascertain and effectuate the intent of the grantor. "  Malloy v. 
Boettcher, 334 N.W.2d 8, 9 (N.D. 1 983). 

This suit, as well as numerous other suits involving wetland [** 1 1 ] easements, arises in large 
part because prior to 1 976, the FWS described wetland easements by referring to the entire tract of 
land rather than to the particular area ofthe covered wetlands. S ince 1 976, the FWS has recorded a 
map locating the covered wetland acres as part of every easement document. However, as a conse
quence of the former practice and the fact that prairie potholes, by nature, are ill-defined and subject 
to fluctuation, there has been a considerable amount of confusion regarding what the earlier wetland 
easements actually covered. See, e.g. , Albrecht, 496 F.2d 906; United States v. Seest, 63 1 F .2d 1 07 
(8th Cir. 1 9 80); United States v. Welte, 635 F. Supp. 388 (D.N.D. 1 982), aff'd, 696 F .2d 999 (8th 
Cir. 1 982). 

The United States Attorney for North Dakota takes the position that all wetlands found on an 
encumbered tract at any given time are covered by the easement and cannot be drained in any fash
ion. In other words, there are no "uncovered wetlands" on the parcel described by the easement. The 
Johansens, however, claim that the easements cover only a portion of their property and not every 
wetland that might develop during any given year. In support [** 1 2] of their interpretation that 
only the potholes existing at the time of the easement conveyance are covered by the easement's re
strictions, the Johansens point to the easement document language limiting drainage of potholes 
"now existing or reoccurring due to natural causes on the above-entitled land." Primarily, however, 
the Johansens rely on the Easement Summaries which indicate that thirty-three wetland acres were 
purchased on tracts 2 1 X  and 24X and thirty-five wetland acres were purchased on tract 30X. 

[*464] The United States Attorney rejects the Johansens' reliance on the Easement Summaries 
for two reasons. First, the United States Attorney points out that the summary figures were not rec
orded as part of the easement document. This fact, however, is not necessarily preclusive. See 
Schulz v. Hauck, 3 1 2  N.W.2d 360, 363 (N.D. 1 98 1 )  (holding that use of unrecorded, extrinsic evi
dence is permissible to interpret ambiguous grant language). Second, the United States Attorney 
contends that these summaries do not evidence the parties' intent, but were merely "used by gov
ernment negotiators as a yardstick of the purchase price." Appellee's Br. at 1 0. 

The government's interpretation is not [** 1 3] unreasonable, given that the legal description of 
the easement includes the whole tract. More importantly, this interpretation has been given to the 
easements by this court in past decisions. See, e.g. , Albrecht, 496 F.2d at 9 1 2  (holding that ditching 
encumbered parcel violated terms of easement); Seest, 63 1 F .2d at 1 08 (holding that ditching parcel, 
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although not diminishing the surface water, altered the natural flow of surface and subsurface water, 
violating the terms ofthe easement); Welte, 635 F. Supp. at 389 ("Had the government obtained an 
easement on only 22 acres [the acreage identified in the Easement Summary], appellants would 
have a valid point. The government obtained its easement on all 1 60 acres [the entire parcel] , how
ever."). Thus, at least as ofthe early 1 980s, there was considerable case law to support the govern
ment's position that the easements prevented drainage on any portion of the described parcel. 

B. The Impact of United States v. North Dakota. 

The interpretation given the easements by this court in the early 1 980s was rejected by the Su
preme Court. Starting in the 1 970s, the cooperation that had marked the joint effort between the 
[** 1 4] federal and state governments to provide waterfowl habitats began to break down. After 
North Dakota enacted a series of laws intended to restrain further federal purchase of wetlands, the 
United States brought suit seeking to have the laws declared invalid. One of the objections raised by 
North Dakota during the litigation was that the total area described by the wetland easements, 
4,788,300 acres, exceeded the gubernatorial consents which had limited the FWS to 1 .5 million 
wetland acres. This court held that the gubernatorial consents were not required for the acquisition 
of waterfowl production areas. United States v. North Dakota, 650 F.2d 9 1 1 ,  9 1 6  (8th Cir. 1 98 1 ), 
aff'd on other grounds, 460 U.S. 300, 75 L. Ed. 2d 77, 1 03 S .  Ct. 1 095 ( 1 983). The Supreme Court 
rejected that view, acknowledging that "Congress has conditioned any such acquisition upon the 
United States' obtaining the consent of the Governor of the State in which the land is located." 460 
U.S.  at 3 1 0  & n. 1 3 .  

While conceding that the limitations imposed by the gubernatorial consent were applicable, the 
United States represented that it had not exceeded the maximum wetland acreage. In its brief to the 
Supreme Court, the United States contended: [** 1 5] 

While the total gross area described in the easement documents is 4, 788,300 acres, 
because the easement restrictions apply only to the wetlands acres North Dakota's con
tention that the United States already has acquired more acreage than the gubernatorial 
approvals encompass is without merit. By contrast, since the United States obtained 
gubernatorial consent to acquire easements over 1 ,5 1 7,437 acres of wetlands and has 
only acquired easements over 764,522 wetland acres, it is entitled to acquire [] addi
tional [] acres . . . .  

Brief for the United States at 1 9, North Dakota v. United States, 460 U.S. 300, 75 L. Ed. 2d 77, 1 03 
S .  Ct. 1 095  ( 1 983) (No. 8 1 -773) (citations omitted) (North Dakota Brief). The latter figure, 
764,522, was based on the acreage figures provided in the Easement Summaries. 7 In other words, 
for the purposes [*465] of that litigation, the United States contended that the wetland easement 
restrictions applied only to the thirty-three, thirty-three, and thirty-five acres on the Johansens' 
tracts . The Supreme Court accepted the federal government's interpretation of the easement re
strictions: 

North Dakota next argues that the gubernatorial consents, if valid, have already 
[**  1 6] been exhausted by acquisitions prior to 1 977. This argument stems from the 
practice of including within each easement agreement the legal description of the entire 
parcel on which the wetlands are located, rather than merely the wetland areas to which 
the easement restrictions apply. If the entire parcels are counted toward the acreage 
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permitted by the gubernatorial consents, the United States already has acquired nearly 
4.8 million acres, far more than the 1 .5 million acres authorized. The United States has 
conceded as much in its answers to North Dakota's interrogatories. App. 49 ("The total 
acreage described in the permanent easements . . .  is 4,788,300 acres . . . .  "). As the 
easement agreements make clear, however, the restrictions apply only to wetland areas 
and not to the entire parcels . . . .  The fact that the easement agreements include descrip
tions of much larger parcels does not change the acreage of the wetlands over which the 
easements have been acquired. 

North Dakota, 460 U.S.  at 3 1 1  n. 14 .  

Page 7 

7 In response to an interrogatory asking, "How was the '764,522 wetland acres' figure 
computed," the FWS stated, "the 764,522 wetland acres is a summation ofthe wetland acres 
reported on the Easement Summary Sheets for all waterfowl production area easements ac
quired in North Dakota. The figure is used for record keeping and reporting purposes." De
fendants' Response to Plaintiffs' Request for Admissions, Interrogatories, and Demand for 
Production to Defendants, filed on April 5 ,  1982, Answer to Interrogatory No. 40(a), in Board 
of Managers et al. v. Key, et al. (later changed to North Dakota v. Butterbaugh), Civ. No. 
A2-8 1 - 1 78,  on file in the trial court. Exhibit D-1 1 5, at 23. 

[** 1 7] Although this interpretation ofthe easements, that the restrictions "apply only to wet
land areas and not to the entire parcel,"  seems clearly at odds with this court's prior decisions hold
ing the contrary, the United States Attorney contends there is no inconsistency: 

There is simply nothing inconsistent between the U.S.  Fish and Wildlife Service 
conceding that only the wetlands within the larger tract [are] covered by the drainage 
limitations and therefore that only that acreage counted against the "county consents" 
and . . .  at the same time contending that all wetlands within a particular easement tract 
are subject to its limitations. 

Appellee's Reply Br. at 3 .  What the United States Attorney fails to acknowledge, however, is that 
the Solicitor General's brief did not claim that the United States had acquired an interest in all wet
lands on the parcel, but rather explicitly stated that the United States "had only acquired easements 
over 764,522 wetland acres," i.e. , the Summary Acreage. North Dakota Brief at 1 9. The implication 
of the United States' brief in North Dakota is clear: the United States acquired easements over thir
ty-three acres [** 1 8] on tracts 2 1 X  and 24X and thirty-five acres on tract 30X. 

It is important to note, however, that although the Supreme Court generally accepted the federal 
government's argument limiting the easement restrictions to the encumbered parcels' wetlands, it 
did not explicitly limit the wetland easement to the Summary Acreage. The Court merely stated that 
"the fact that the easement agreements include descriptions of much larger parcels does not change 
the acreage of the wetlands over which the easements have been acquired." North Dakota, 460 U.S. 
at 3 1 1 n. 1 4. ' Statements made by the Solicitor General in his North Dakota brief and the FWS re
sponse to interrogatories are not a binding statement of the rights of the United States. See Federal 
Crop Ins. Corp. v. Merrill, 332 U.S.  3 80, 3 83-84, 92 L. Ed. 1 0, 68  S.  Ct. 1 ( 1 947). 
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8 The Court's treatment of this argument implicitly suggests, however, that the "acreage" is 
a set figure and not subject to fluctuation. 

C. Problems with a Fluctuating Easement. 

Although the Court's language [** 1 9] in North Dakota permits an interpretation of the ease
ment to cover all wetlands on the encumbered [*466] tract rather than limiting the easements' 
scope to the Summary Acreage, doing so would create a host of problems. Under this interpretation, 
the number of wetland acres subject to the easement restrictions would fluctuate with the amount of 
rainfall .  Not only is this inconsistent with the FWS Annual Summaries ofthe number of wetland 
acres under its control and traditional norms of real property conveyance, see Restatement of Prop
erty § 45 1 ,  cmt. m (1 944) (requiring definiteness), it would prohibit ditching on the entire, legal
ly-described parcel. According to the government's theory, any action that would inhibit the collec
tion of water in a particular depression would violate its interest in existing and future wetlands. 
Given that these properties are pocketed by depressions of various depths, however, any ditching 
will impact the formation of wetland. See Albrecht, 496 F.2d at 909 ("An expert in water biology 
testified that the ditching had the same effect as a drought . . .  and that the usefulness of the [] land 
as a waterfowl production area had been 'significantly [**20] reduced."'). Thus, the wetland ease
ments' restrictions, as interpreted by the United States Attorney, would apply to the entire parcel .  
This was clearly and explicitly rejected by the Supreme Court in North Dalwta. 

This interpretation also presents problems with respect to the gubernatorial-consent component of 
the program's authorizing statute. If the easement restrictions expanded with the amount of wetland 
present on a parcel at any particular time, the acreage of federal wetlands counted against the gu
bernatorial limitation would fluctuate as well. This figure would also need to be kept current to en
sure compliance with the gubernatorial consents, something that the federal government has been 
reluctant to do in the past. See Vesterso, 828 F.2d at 1 242. The United States Attorney's suggestion 
that the Easement Summary figures may be used to compile a total of wetland acreage to be applied 
against the gubernatorial consents, but need not relate to the potholes actually covered by the re
strictions, Appellee's Reply Br. at 2, can be rejected out of hand. Clearly, in order for the gubernato
rial consent provision of the enabling statute to be meaningful, there must be a [**2 1 ]  direct cor
relation between the figure of federal wetland acres applied against the consents and the actual 
acreage restricted by the wetland easements. Even were the federal government to assume the task 
of maintaining an accurate and current tally of the existing wetlands, that fluctuating figure could 
conceivably exceed the gubernatorial limitation during a wet year, thereby violating the terms of the 
easement program's enabling statute. 9 In its reply brief, the United States Attorney's Office re
sponds to this possibility as follows: 

In the unlikely event the State could prove that the total wetland acres under ease
ment in a particular county, when at maximum fill, exceeded the gubernatorial consents 
previously given, such an assumption might give rise to a right to bring a declaratory 
judgment or contract action against the federal government. What such a suit might 
yield is unclear, but what is clear is that it would not void all easements taken in that 
county or confer upon either the State or the landowners the right to choose which wet
lands within each easement the federal government gets to keep. 
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Appellee's Reply Br. at 4 (emphasis added). We decline to [**22] follow the 
"cross-that-bridge-when-you-get-to-it" approach espoused by the United States Attorney's Office. 
Given the choice, we believe it more prudent to avoid this possibility by interpreting the easements' 
scope in a manner that fixes the federal acreage counted against the gubernatorial consent limita
tion. 

9 This court has not received any assurances that there is enough room under the cap to 
make this possibility unlikely. Given that a wet year is likely to impact the water levels of an 
entire county similarly and that the gubernatorial limitations are imposed on a coun
ty-by-county basis, the possibility of exceeding the gubernatorial consents' acreage limitation 
could not be discounted. 

-1 -1fi' j(: Therefore, we hold that the federal wetland easements are limited to the acreage provided in the 
Easement Summaries . This approach has the additional advantage of consistency with prior repre
sentations by the federal government of its interest in the [*467] properties, including the FWS 
Annual Survey and the Solicitor General's [**23] position in the North Dakota litigation. 

D. Post-North Dakota Case Law. 

In its motion in limine to the district court, the United States Attorney argued that this court's 
decision in United States v. Vesterso, 828 F.2d 1 234 (8th Cir. 1987), rejected limiting the federal 
wetland easements to the Summary Acreage. In Vesterso, this court considered a case in which a 
North Dakota county water board had undertaken two drainage projects on properties subject to 
federal wetland easements. Id. at 1 237. Despite being advised ofthe federal easements by the state 
water commission, the county water board completed the projects without conferring with or noti
fying the FWS. Id. at 1 238.  

In affirming the convictions, we wrote, "it is  sufficient for the United States to prove beyond a 
reasonable doubt that identifiable wetlands were damaged and that those wetlands were within par
cels subject to federal easements. "  Id. at 1 242. The United States Attorney interprets this language 
to mean that the drainage of any wetlands on a burdened parcel violates section 668dd. This lan
guage, however, must be understood within its context in the opinion: rejecting the defendants' 
[**24] assertion that the federal government had not ensured compliance with the gubernatorial 
limitation by identifying all wetlands covered by the federal easements. Id. at 1 241 . In the same 
section, we wrote: 

Before the United States can prove a person damaged federal property as prohibited 
by section 668dd( c), it does not have to describe legally each wetland to which the re
strictions apply and further determine whether the total wetland acreage exceeds the 
limits imposed by the gubernatorial consent for the county. 

Id. at 1 242. In this context, our discussion is simply understood to mean that the government did 
not need to legally describe the confines of each covered wetland under the pre- 1 97 6 easements to 
ensure compliance with the gubernatorial consent limitation, a question already answered by the 
Supreme Court in North Dakota. 
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The language in Vesterso regarding what the United States must prove i s  better understood to 
mean that the United States must prove beyond a reasonable doubt that identifiable, covered wet
lands (as existing at the time of the easement's conveyance and described in the Easement Sum
mary) were damaged and that the defendant (**25] knew that the parcel was subject to a federal 
easement. See Vesterso, 828 F.2d at 1 244 (holding that defendants, who knew that the parcel was 
encumbered by a wetland easement, cannot claim that they did not know a particular wetland was 
covered by the easement because such a lack of knowledge would be caused by "willful blind
ness."). This meaning is made clearer later in Vester so when we concluded: 

We realize that the federal wetland easements in North Dakota have generated con
troversy and, in some instances, frustration for landowners. We point out, however, that 
the State of North Dakota and landowners are not without recourse if the easements 
cause flooding, for example, which results from nonnatural obstructions to water flow. 
The prudent course in any event requires consultation with the Fish and Wildlife Ser
vice before undertaking drainage on parcels covered by easements . . . .  There is no ev
idence in the record indicating that [] cooperation would not have been forthcoming in 
this case. Instead of seeking cooperation, the appellants acted on their own by digging a 
ditch approximately three feet deep and fifteen feet wide across the easement in clear 
(**26] violation of the Wildlife Refuge Act. 

Id. at 1 245 (emphasis added). Having been so advised by this court, the Johansens sought coopera
tion from the FWS to contain the flooding that emersed their farmland. Unfortunately, the coopera
tion to which we alluded was not forthcoming. 

Our decision in United States v. Schoenborn, 860 F.2d 1 448 (8th Cir. 1 987), reiterates this 
court's revised interpretation of the wetland easements. In that case, we reviewed the district court's 
finding that a Minnesota farmer had violated a wetland easement. Specifically, Schoenborn's viola
tions consisted of draining four basins (as potholes are (*468] known in Minnesota) and filling 
nine ditches.  On review of each individual alleged violation, this court examined evidence that the 
specific potholes existed at the time of the easement conveyance, a clear departure from our prior 
practice focusing on any ditching of the burdened parcel, cf Albrecht, 496 F .2d at 9 1 1 ,  as well as 
the state of the basin at trial. Thus, Schoenborn implicitly acknowledged the limited scope of the 
wetland easements. 

E. The District Court's Pretrial Order. 

In this case, the district court's decision was predicated [**27] on a fundamental (albeit under
standable) misinterpretation ofthis circuit's case law with respect to the scope of federal wetland 
easements. Therefore, we review the district court's pretrial order excluding evidence de novo. See 
United States v. Singer Mfg. Co. , 374 U.S.  1 74, 1 92-93, 1 0  L. Ed. 2d 823 , 83 S .  Ct. 1 773 ( 1 963). 
We hold that the United States' wetland easements acquired title on the acreage specified in the 
Easement Summaries. Although the mens rea element of this crime is fulfilled by proof that the de
fendant knew the parcel was subject to a wetland easement, see Vesterso, 828 F.2d at 1 244, the 
government must still prove that the defendant drained the Summary Acreage covered by the feder
al wetland easement. The converse is also true: a defendant must be permitted to introduce evidence 
proving that they did not drain the Summary Acreage. 
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The wetland acquisition program was conceived of as a partnership between the federal gov
ernment, the states, and individual property owners. As with any partnership, success requires good 
faith and reasonability. Although the United States Attorney pays lip service to the program's goal 
of co-existence between Waterfowl Production Areas and [**28] "normal farming practices," the 
government ignores the obvious potential consequence of its interpretation: the reduction of culti
vable land on tract 2 1 X by over sixteen percent would be a significant economic impediment to the 
continued viabil ity of normal farming practices. It strikes this court as contrary to the program's 
goal of reasonable cooperation to refuse a request to identify the scope ofthe federal government's 
interest in a property and then prosecute the property owner for making his best efforts to contain 
surplus water to the protected federal wetlands. Therefore, we remand this case to the district court 
for action consistent with this opinion. 
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Dear Chairman Johnson, 

January 31 , 201 3  

Re: Testimony on H.B. 1399 

My name is lloyd Jones a nd I represent the U.S. Fish and Wildlife Service (FWS). I would like to 

provide testimony on HB 1399. 

The bill requires the Attorney General to bring legal action against the FWS to delineate and 

properly describe every wetland easement acquired by the FWS. First, the U.S. Congress 

authorized the easement program in 1958. Every wetland easement acquired by the FWS since 

that time, is delineated and properly described by legal description and recorded in the 

courthouse. Every wetland easement ever acquired in North Dakota, already meets the criteria in 

this bill. 

If the intent of the bill was to have the FWS identify the location of individual wetlands within the 

easement delineation, that is also being addressed. Every wetland easement acquired after 1976 
has an accompanying map that identifies the location of wetlands that are included in the 

easement. The easement and the map are provided to the landowner and also recorded in the 

courthouse. For those easements acquired before 1976, the FWS is in the process of producing 

wetland location maps. We have a dedicated staff that is completing this mapping and have a 

priority process in place that addresses any individual landowner request. 

Hopefully this information clarifies issues that were raised in HB 1399. 

lloyd Jon , Project leader 

U.S. Fish and Wildlife Service 
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I am Murray Sagsveen, personally appearing before this committee with neutral 
testimony on House Bill 1399. 

North Dakota has previously litigated waterfowl production area easement 
issues, which resulted in a U.S. Supreme Court decision, North Dakota v. United 
States, 460 U.S. 300 (1983). I represented the State of North Dakota in that 

lawsuit. 

I subsequently authored a law review article about the events that led up to the 

Supreme Court decision, "Waterfowl Production Areas: a State Perspective, "  60 

N . D.L. Rev. 659 (1984). 

Later, my son, Matthew Sagsveen, and I co-authored a follow-up law review 
article on the same subject, "Waterfowl Production Areas: an Updated State 

Perspective , "  76 N .D.L. Rev. 861 (2000). 

The Supreme Court decision and the two law review articles would provide 
excellent historical information for the committee members. 

I was involved in wetland easement issues for about twenty years, beginning 
1973. During that period, I held the following positions: 

• 1973-1975, Legislative Assistant to Governor Arthur A. Link 
• 1975-1978, Director of Legal Services, North Dakota State Water 

Commission 
• 1978-1980, Solicitor, Office of Attorney General Allen Olson 
• 1980-1997, General Counsel, Garrison Diversion Conservancy District 

Accordingly, if I can be of any assistance to the committee, please contact me at 
701-426- 1905 or mgsagsveen@gmail.com. 
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WATERFOWL PRODUCTION AREAS : 
A STATE PERSPECTIVE 

MURRAY G .  SAGSVEEN* 

I. INTRODUCTION 

In 1 958 Congress authorized the Secretary of the Interior 
(Secretary) to acquire waterfowl- production areas. The State of 
North Dakota initially supported the acquisition of waterfowl 
production areas by the Secretary. The State has, however, resisted 
the acquisition program in the last decade. 

This Article will explain the historical development of the 
waterfowl production area program, analyze the federal-state 
dispute, and offer suggestions for resolution of the dispute. In 
addition, this Article will provid e the practicing attorney with 
information for handling landowner problems involving waterfowl 
production areas . 

II . HISTORICAL C ONTEXT OF THE FEDERAL-STATE 
DISPUTE 

A .  THE AuTHORIZATION OF WATERFOWL PRODUCTION AREAS 

The 1 929 Migratory B ird C onservation Act authorized the 
acquisition of land for inviolate migratory bird sanctuaries . 1  

• B . A. Concordia College, 1 968; J . D . ,  University of North Dakota, 1 97 3 ;  meinbcr of the North 
Dakota Har; currently associated with the law firm of Zuger & Buckl in ,  B ismarck , North Dakota. 

1 .  Pub . L. No. 70- 770,  45 Stat . 1 222 ( 1 929) (codified as amended a1 1 6  U .S.C . §§ 7 1 5·7 ! 5s 
( 1 982)). 
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Sectio� 7 of the Act contained an unusual accommodation to the · 

federal- state relationship : the federal government could not acquire 
land unless a state consented " by law. " 2  The State of North 
Dakota gave its consent in 1 9$ 1 . 3 

The 1 934 Migratory Bird Hunting Stamp Act'* soon provided 
. a funding mechanism for the refuge acquisition program. The 1 934 
Act authorized the sale of migratory bird hunting and conservation 
stamps (duck stamps) to generate revenue for the newly created 
Migratory Bird C onservation Fund. 5 

A 1 958 amendment to the Migratory Bird Hunting Stamp-Act 
gave the Secretary flexibility to acquire lands or interests in lands 
for " waterfowl production areas. "6 Unlike lands �cquired under 
the Migratory Bird Conservation Act, waterfowl production areas 
were not to be "inviolate · sanctuaries . "  In addition , the 
amendment provided that the Secretary could acquire waterfowl 
production areas without the state legislative consent required in 
the 1 929 Act. 7 

Congress was soon informed that a "crash program ' �8 for the 
acquisition of waterfowl production areas was desirable but that 
normal revenues to the Migratory B ird Conservation Fund (Fund) 
could not finance a massive land acquisition program. 
Accordingly, C ongress determined in 1 961  that a $ 1 05 million 
interestMfree loan to the Fund was necessary . Congress also · 

recognized, however, that the tradition of state involvement should 
be extended to all acquisitions involving moneys from the Fund, 
whether for inviolate sanctuaries or waterfowl production areas. 9 . 
The legislation�  as finally enacted, states: "No land shall be 
acquired with moneys from the migratory bird conservation fund 
unless the acquisition thereof has been approved by the Governor 
of the S tate or appropriate State agency. ' ' 10 

Whereas the state consent required by the 1 929 Migratory 
Bird Conservation Act was legislative, the 1 961  Act contemplated 
approval by the state governor or the appropriate state agency . The 

2 .  Migratory Bird Cons�:rvation Act, 'Pub. L. No. 70-770, § 7, 45 Srat. 1222, 1 223 (1 9:t9) 
{codified as �mended at 1 6  U .S.C. §§ 7 1 5-7 1 5s,  7 15f(1982)). 

3. Act of Mar. 2, 1 93 1 ,  ch. 207, S 1 , 1 93 1  N.D. Sess. Laws 360. 
4. Pub. L.  No. 7.3- 1 24, 48 Stat. 45 1 ( 1 934) (codified as amended at 16 U .S.C. §§ 7 18·718i 

( 1982)) • 

. 5. Migrat<H'Y Bird Hunting S tamp Act, Pub .  L. No. 73- 1 24, S 4, 48 Stat .  45 1 ,  45 1 (1934) 
(codtfied as amended at 1 6  U .S.C. §§ 7 J 8-7 llli , 7 ! 8d ( 1982))-

6. Act of Aug. I ,  1 958, Pub. L. No, 85·585, § 3,  72 Stat. 486 , 487 (codified as amended at 1 6  
U . S.C. § 7 18d(c) ( l 982)). 

7.  72  Stac . at 487 . 
B. 1 07 CoNe. R�:c. 1 2 , 203 ( 1 96 J ) {statemcnt of Rep. Johnson). 
9. Wetlands Loan Act , Pub. L. No.  87-383, § 3 ,  75 Stat . 8 1.3 ,  8 1 3  ( 196 l ) (codified as amended 

at 1 6  U .S .C .  § 7 1 5k-5 (1 982)). 
10. 16 u . s.c.  § 7 1 5k-5 ( 1 982). 

:-. . -.. ·., 
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1 929 Ac t requires both legislative and execu tive or adm i nistrative 
consent for the acqu isi tion of inviolate sanctuaries , bu t state 
legislative consent is not necessary for the acquisition of waterfowl 
production areas. 

B .  THE INITIAL STtATE RESPONSE 

The Goverrior of North Dakota was immediately con tacted in 
1 96 1  concerning the federal plans for acquisi tion of waterfowl 
production areas in North Dakota. At the request of officials of the 
United States Fish and Wildlife Service (FWS) , Department of the 
Interior, Governor Guy approved the acquisition of easements over 
1 .  2 million acres of wetlands in North Dakota for waterfow l 
production areas. 1 1  Governor Guy, however, reserved the right to 
individually review each proposed fee acquisition of a waterfowl 
production area. 12 

The waterfowl production area acqU1s1t10n program 
encountered one problem immediately: FWS acquisition of fee 
waterfowl production areas caused financial problems for the 
affected political subdivis ions. Governor Guy, therefore , announc
ed that he would not approve the acquisition of fee waterfowl 
production areas until C ongress authorized payments to affected 
political subdivisions for the diminished tax base . 1 3 Governor 
Guy ' s  efforts were partially responsible for the passage of 
ameliorating legislation in 1 964, which allowed a more equitable 
distribution of revenues derived from lands of the N ational Wildlife 
Refuge System (NWRS).. 14  Fee waterfowl production area 
acquisit ions resumed after passage of the 1 964 Act. 

c .  TH.E N A T I O N A L  WI L D L I FE R E F U G E  S YSTEM 
ADMINISTRATION AcT o F  1 966 

Congress enacted comprehensive legislation to reorganize the 
1 1 . Joint Appendix at 4-5, North Dakota v.  United States, 460 U .S.  300 ( 1 983). 
1 2 .  !d. at 54. 
1 3 .  Su H . R .  REP. No. 1 753 ,  88th Cong. , 2d Sess. 2, repn'nted in 1964 U . S . Cooe: CoNG. & Ao. 

Ne:ws 3265, 3266; More Equitable PaymrnJs to Countia Having Wildlife Refugu: Hearings on S. 1 79, S. 
1363, S. 1 720, and S. 2198 Before the Senate Comm. on Commerce, 88th Cong . ,  2 d Sess. 6 7-69 ( 1 964) (statement of William L. Guy ,  Governor of N orth Dakota). Su also A ui/zorize lncreased PaymenJs to 
Counties far Wildlift Refuges: Hearingt an H. R. 10714, H. R. 121 15, H. R .  1 1 535, H. R .  12143, H. R. 
12141 and H. R.  12115 Before the Subcomm. an Fisheries arul. Wildlife Canrervation of the Hov..re Camm. an 
Merchant Marine and Fisheries, 87th Cong. , 2d Sess. 1 2·32 ( 1 962) (statement of William L. Gu y , 
Governor of North Dakota) ;  N .D .  S. Con . Res . W . ,  38th Leg . ,  1 963 N . D .  Sess . Laws 960 (urgi n g 
Conwcss to . provide for payment of bon de� indebtedness and special assessments of property 
acqUJred by lederal government  by condemnation).  

14 .  Act  of Aug. 30,  1 964, Pub . L .  No . 88-523 , 78 Scat. 7 0 1  (cod ified as amended at 16  U . S . C .  
§ 7 1 5s ( 1 982)). 
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NWRS in 1 966 . 1s The legislation was designed to consolidate 
management responsibilities for varied components of the system . 

· · Section 4(a) of the Act provided : 

For the purpose of consolidating the authorities relating 
to the various categories of areas that are administered by 
the Secretary of the Interior for the conservation of fish 
and �ildlife,  including species that are threatened with 
extinction, all lands, waters, and interests therein 
administered by the Secretary as wildlife refuges , areas 
for the protection and conservation of fish and wildlife 
that are threatened with extinction, wildlife ranges, game 
ranges, wildlife management areas , or waterfowl 
production areas are hereby designated as the ' 'National 
Wildlife Refuge System " (referred to herein as the 
" System") which shall be subject to the provisions of this 
section . . . . 1 6  

D .  AcQUISITION PoLICIES 
. . 

The FWS targeted North Dakota wetlands as a national 
priority during the initial years of the waterfowl production area 
acquisi tion program. 1 7 There was, therefore, substantial pressure 
within the FWS to meet the ambitious goals that had been 
described to Congress .  

In an effort to minimize landowner opposition to  the WP A 
acquisition program , the FWS assured some landowners during"" 

negotiations that certain local farm practices would be authorized. 
When· the landowners continued these farming practices after . 
conveying the easements , however, the FWS began enforcement 
actions . 18 Some easement contracts have been renegotiated after 

1 5 . National Wildlife Refuge System Administration Act of 1 966, Pub. L'. No. 89-669, 80 Stat. 
926 (codified as amended at 16 U.S.C. §§  668dd-668ee (1 982)). The short title was provided in 1 969. 
Act of Dec. 5, 1 969, Pub. L. No. 9J . l 35, § 12(f), 83 Stat. 275, 283. 

l 6. Pub. L. No. 89-669, § 4(a), 80 Stat . 926 , 927 {1966) (codified as amended at 1 6  U.S.C.  
§ 668dd(a) { I )  ( 1 982)). Arguably , the 1 964 amendments to S 7 15s technically made waterfowl 

production areas a part of the NWRS. The 1964 Act amended S 7 1 5s to state , in part: "The 
National W ildlife Refuge System . . . includes those lands and waters administered by the Secretary 
as wildlife refuges, ;wildlife ranges, game ranges, wildlife management areas, and waterfowl 
production areas established under any law, proclamation , Executive, or public land order. " Pub. 
L. No . 88-523, 78 Stat. 70 1 ,  701 ( 1 964) (codified as amended' at 16 U .S .C . § 7 1 5s ( 1 982)). 

1 7 . See S .  REP. No. 594, 94th Gong. , 2d Scss. 3, reprinted in 1 976 U.S .  CooE CONC. & Ao. NEws 
27 1 , 273 . 

1 8. See, e.g., Werner v. United States Dep't  of lnterior, 58 1 F.2d 168 (8th Cir. 1 978). The court 
in Wern� focused on the negotiated agreements: · 

T n 1 964, appellants or their predecessors in title were approached by Roy Brasch and 
William Resman, two employees o f  the Fish and Wildlife Service assigned to negotiate 
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complaints about the acquisition practices. 1 9  

E .  THE STARKWEATHER wATERSHED PROJECT 

The Starkweather Watershed Project was initiated in 1 950 
when landowners in Ramsey County filed a petition with the 
Ramsey County Drain Board for a flood control project. 20 The 
United States Soil Conservation Service (SCS) received 
authorization in 1 967 to proyide detailed planning assistance for 
watershed management in the Starkweather Watershed. 21 

Cooperative efforts by the involved agencies ultimately led to 
development of an agreement that was executed by local entities , 

the FWS, the North Dakota Game and Fish Department, and the 
North Dakota State Water Commission.22 Among other things , the 
agreement provided for best management practices on farmland . 
and the acquisition of wetlands to mitigate the impact of the project 
upon migratory waterfowl habitat. 23 The FWS Regional Director 
observed in a . 1 970 letter to the Governor, "If all parties to the 
Agreement carry out their work in good faith, we should have the 
needed flood protection there plus wetland preservation for 
waterfowl. It will be a model for the whole Nation. '  ' 2 4  

Pursuant to the agreement, the FWS acquired wetlands in the 

with local landowners to acquire wetlands easements. It is undisputed that in their 
negotiations with appellants, Brasch and Resman m ade oral representations to the 
effect that certain local farming practices, such as the use of plow furrows to dr:ain 
shallow potholes and the burning of certain sloughs, would st ill be permitted under the 
terms of the proposed easements. These oral representations did not accord with rhe 
terms of the written easements which appellants and others ultimately signed . . . .  

Appellants claim that they were induced to sell the easements tO the Fish and 
Wildlife Service by the false oral representations by B rasch and Resman . . . .  

By the late 1 960's the F ish and Wildlife Service began enforcement ahr-ainst 
violations of the waterfowl easements created by certain farm ing practices. 

!d. at 1 69-70. 
Landowners in Minnesota have experienced similar problems. St:t, t.g. , Un ited States v.  

Schoenborn, C R  No. 8 1 -0 1 45 (D. Minn. Mar. 26, 1 982). In Schotnhom, the magistrate also fou nd 
that the FWS employee m isled the grantors. The court noted, "There was sign ifican t evidence at  
trial to support defendant's contentions that the fFWSJ agent ,  Benjamin Lukes, made unauthorized 
oral representations which were inconsistent with the written terms of the easement and map. ' '  /d. , 
slip op. at 9. The magistrate also suggested that the FWS employee had forged the grantor's 
signature on a letter which indicated that the Schocnborns reviewed the map which the agent had 
prepared after the parties signed the easement agreement . !d. , slip op. at 6. 

19 . See Werner, 581 F .2d at 1 70.  
20. North Dakota State Water Commission Project File No. 842. 
2 1 .  /d. 
22. See Preliminary Planning Criteria for Fish, Wild life , and Agriculture, Starkweather 

Watershed - Ramsey and Cavalier Counties, North Dakota 4-8 ( Feb. 23 , 1 968). 
23 . See id. The agreement specifically stated : " Wetlands to be preserved and areas nc�ded for 

mitigation developmen t w ill be acquired by easement or purchase for each construction entity or 
segment before constl·uction bids are let . "  ld. at 7. Specific terms for a mitig-at ion plan were 
subsequently developed . See Agreemen t on Criteria for Wctla!'"'ds Acquisition in the  Starkweather 
Watershed (J a n .  1 9 ,  1 970) . 

24. Let ter from !"ish and W ild l ife Service Assistant Director James T. McBroom to Governor 
William L. Guy (Mar. 1 6 ,  1970) (emphasis in original). 
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watershed. The FWS Regional Director advised Governor Guy in 
1972 that the wetland acquisition goal had been met. 25 

The State Water Commission concurrently recommended 
approval of the proposed acqu isition of land for the Lake Alice 

National Wildlife Refuge. The authorization was based upon: 

[t ]he condition that the [FWS] recognize the ne�d for 
comprehensive regional water resource and related land 
resource planning and development and accept the 
responsibility to work with all agencies involved at the 
national, state, and local level in the interest of total water 
management in order to minimize flood damages and to 
provide the maximum benefits from those water resources 
and related lands for the majority of our citizens. 26 

Governor Guy subsequently approved the acquisition of land for 
the Lake Alice National Wildlife Refuge. 2 1 

. 
In anticipation of the project, the FWS began an "accelerated 

program of wetland acquisition. ' '2ll The Department of the 
Interior, however, reversed its position in 1 972 . Secretary of the 
Interior Morton expressed concern that the Starkweather project 
would cause the loss of natural wetlands. 29 The SCS work on the 
project was suspended in 1 973 .30 

State officers subsequently made efforts to have the FWS 
wetland easements reconveyed to the grantors . The efforts were 
rebuffed by the Department of the Interior. 3 1  

2 5 .  Devils Lakejournal, May 30, 1972, ar 1 ,  col. 1 .  
26. Minutes of the North Dakota State Water Commission (Devils Lake, N .D . ,  June 2 1 ,  1 972). 
2 7 .  Letter from Governor William J ... Guy to Fish and Wildlife Service Regional Director 

Travis S. Roberts (:June 26, 1 972). · 

/d. 

28. /d. Secretary of the Interior Morton stated: 

The Starkweather Watershed Project, Ramsey and Cavalier Counties, North 
Dakota, presently being planned under the authority of P.L. 83·566, poses problems 
of grave concern to this Department . . . .  

Specifically, and of greatest concern, the Starkweather Project will cause · 

systematic and unwarranted losses of natural prairie marsh resources in the pothole 
area of North America. [n ant icipation of the construction of this project, the Bureau 
of Sport Fisheries and Wildlife [FWSJ has conducted an accelerated program or 
wetland acquisition. By purchasing easements or fee title with Duck Stamp funds the 
Bureau has insuted the preservation of6 ,472 acres of wetlands out of the 1 8,400 acres 
that still remain undrained within the Starkweather watershed, this in accordance with 
an agreement between the project sponsors and the Bureau. 

29. Letter from Secretary of the In terior Rogers Morton to Secretary of Agriculture Earl Butz. 
(Dec . 1 2 ,  1 9 72). 

30. Lett er from State Conservationist Allen L. Fisk to Governor Arthur A. Link (Nov. 1 3 , 
1973). 

3 1 .  Devils Lake.Journa!, Mar. 22, 1 974, at I ,  col. 4. The Devils Lake Journal stated: 
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When advised in 1 983 that the Starkweather Watershed 

Project would be deauthorized, Senator Mark Andrews contacted 
the Secretary of the Interior about the interests in land that FWS 
acquired for Starkweather mitigation . A responsive letter from the 
Department stated, in part: 

It is important to understand that for s ome time prior to 
the planning for the Starkweather Watershed , the Service 
was acquiring wetlands under the Small Wetlands 
Acquisition Program (SWAP). This program embraced 
not only the S tarkweather Watershed , but the entire 
Prairie Pothole Region. It was simply a coincidence that 
the SWAP effort was in place and ongoing at the time the 
Starkweather Watershed Project was being formulated. It  
was, however, by design that the SWAP acquisition goals 
were made to complement those of the watershed project. 
Thus, it was agreed by all parties that fee and easement 
acquisitions by the Service under SWAP would count 
toward the mitigation goal ( 1 3 ;500 acres) for the Starkw 
weather Watershed Project . 32 

The Starkweather Watershed Project, accordingly, remains a conw 
troversial issue in federalwstate relations. 

F .  CHANNEL A 

Channel A was a key feature of the Starkweather Watershed 
Project. Channel A was designed to divert flood waters from Dry 
Lake to Six Mile Bay of .Devils Lake. 33 

Local sponsors were determined, by 1 974, to construct Chan� 
nel A without federal funds or interferences . 34 In 1 975 the North 
Dakota Legislature established the Devils Lake Basin Advisory 
Committee35 to address the general issue and appropriated 

!d. 

In a letter to North Dakota Sen. Milton R. Young (R), C urtis Bohlen, deputy 
. assistant secretary for Fish and Wildlife and Parks, said fee and easement purchases 

' 'were individual transactions with landowners, separate and apart from the overall 
agreement. " He added that while the watershed agreement was instru mental in 
obtaining former Gov. William Guy's approval of the wetland purchases, the Interior 
Department sees no justification for disposing of these lands since they still serve their 
program purpose - preservation of wetland habitat. 

32. Letter from Assistant Secretary of che Interior for Fish and Wildlife and Parks G. Ray 
Arnell to Senator Mark Andrews (Mar. 26,  1 983 ). 

33 . For a brief description of the Channel A projec t ,  see National Wildlife Fed 'n v. Alexander, 
6 1 3  F.2d 1054 (D . C .  Cir. 1 979). 

34. Su, t.g. , Min utes of the North Dakota State Warer Comm ission (meetings of May 28 , 29 & 
July 24, 1 974). 

35.  Act of Apri l 8 ,  ! 975,  ch. 5 7 7 ,  ! 975 N .D. Sess. Laws ! .502. The Legislature gave a n  
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'. :. $600 , 000 to the State Water C ommission for possible future use on . <. 
' · · a Channel A project. 36 

Preliminary planning indicated that the Channel A right-of-
. way would bisect a tract that was subject to a waterfowl production 

area easement.  In response to an inquiry about the easement from 
the Ramsey County Water Managemen t  District Board, the FWS 
refused to allow construction of Channel A through the tract: 
' 'Concurrence with Channel A passing through easements would 
be possible only if protection of all Type III t IV and V wetlands in 
the basin is assured. ,  ' 37  In response to a second request from the 
Water Management District, the FWS stated: ' ' [O]ur position 
throughout the Devils Lake Basin study has been that we do not 
oppose Channel A as long as no wetlands are drained in the basin 
and impacts to easement wetlands are mitigated. , ,38 

The Water Resource District then modified the plans for 
Channel A and constructed the channel, at an additional cost of 
approximately $250,000, around the waterfowl production area. s9 
Several small wetlands would have been drained under the original 
plans for the channel ; construction of the modified channel drained 
several small wetlands and a large wetland complex . 40 

G .  CRIMINAL PROSECUTIONS FOR BREACHES OF THE EASEMENT 
CoNTRACT 

N orth Dakota governors approved < ' the acquisition of 
easements by the United States of America . . .  for Waterfowl 
Production Area purposes . . . .  ' ' 41  The form easement utilized by 
the FWS provided that the grantors ' ' covenant and agree that they 

additional two year authorization to the Committee in 1977 . Act of April 6, 1 977, ch. 574, 1 977 
N.D. Sess. Laws 1 236. 

36.  Act of April 8,  ! 975,  ch . 38, § 4, 1 975 N.D. Sess. Laws 86, 87·88. 
37 .  Let ter from Fish and Wildlife Service Area Manager james C. Gritman to Governor Arthur 

A. Link (June 28, 1974). The following year the Fish and Wildlife Service urged the Corps of 
Engineers to deny a §  10 permit for the Channel A project. Letter from W. Reid Goforth, Director, 
Fish and Wildlife Service Northern Prairie Wildlife Research Center, Jamestown, North Dakota, to 
Colonel Max W. Noah, District Engineer, St. Paul District,  Corps of Engineers (May 1 3,  1 975); 
Lctttlr from James C .  Gritman , Fish and Wildlife Service Area Manager (signed by the Acting Area 
Manager) to Colonel Max W. Noah, District Enginee�, St. Paul District, Corps of Engineers (May 
20, 1 975). The State later successfully challenged the Corps' § 10 jurisdiction over Devils Lake. 
National Wildlife Fed. v. Alexander, 6 1 .3  F.2d 1 054 (D.C. Cil· .  1 979). 38. Letter from Fish and Wildlife· Service Area Manager William Aultfather to the Ramsey 
County Water Management District (Mar. 2 1 ,  1 97 7). 

39.  Interview with Stephen M. Hoetzer, .P.E. , (former drainage engineer w ith the Nonh 
Dakota State Water Commission) (Mar. 25, J 984). The FWS purchased the blocking waterfowl 
product ion area easemen t on July 29, 1 97", for $33. 33 per wetland acre. Easemen t No. 452X- J 
covt:rt!d , arnong other tracts, the E � SE X  ofsec. 2, T. 1 54N.,  R.65W. 

40. /d. 
4 1 . Th is language was used on form consents and adjustments to consents that the FWS 

prcpan:d and the governors signed during 1 96 1 · 1977 . joint Appendix at 3, North Dakota v. U n ited 
.Srarcs , 460 U . S .  300 (1 983). 
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will cooperate in the maintenance of the aforesaid lands 1 1  by not 
conducting dra�ning, fill ing, or leveling activities on the land. 42 

The enactment of the National Wildlife Refuge System 
Administration Act of 1 966 created an entirely different situation, 
however, when Congress declared waterfowl production areas to be 
a part of the National Wildlife Refuge System. 43 "Easement 
violations' ' on privately owned land are no longer merely 
contra<:;tual transgressions; they are crimes and are punished 
accordingly. 44 

42. Jurisdictional Statemenr ar 7a, North Dakota v .  United Stares, 460 U .S .  300 (198.3). The 
rWS f(lrm easement provided as follows: 

The parties of the first part, for themselves and for their heirs, successors and 
assigns, covenant and agree that they will cooperate in the maintenance of the 
aforesaid lan d s  as a waterfowl production area by not draining or permitting the 
draining, through the transfer of appurtenant water rights or otherwise, of any surface 
water includin g  lakes, ponds, marshes, sloughs, swales, swam ps, or potholes, now 
existing or recurring due to natural causes on the above·described tract, by ditching or 
any other means; by not filling in with earth or any other material or leveling, any part 
or portion of the above-described tract on which surface water or marsh vegetation is 
now existing or hereafter recurs due to natural causes; and by not burning any areas 
covered with marsh vegetation. [t is unders10od and agreed · that this indenture 
imposes no other obl�gations or restrictions upon the parlies of the first part and that 
neither they nor their successors, assigns, lessees, or any other person or party 
claiming under them shall in any way be restricted from carrying on farming practices 
such as grazing at any time, hay cutting, plowing, working and cropping wetlands 
when the same are dry of natural causes, and that they may u tilize all of the subject 
lands in the customary manner except for the draining, filling, leveling, and burning 
provisions mentioned above. 

!d. Although the easemen t form was modified at least once between 1958 and 1 976, recorded 
easements rellect that these basic provisions were in pre · l 976 easement contracts. The 1 976 form 
<"HIIft•mplnted that a map , which delineated the wetlands subject to the easement provisions, would 
lx: ;ttwched to, and filed with, the easement contracr . 

43. National Wildlife Refuge System Administration Act of 1 966 , Pub. L. No. 89-669·, 80 Stat . 
926 (codified as amended at 16 U . S.C. §§ 668dd·668ee (1 982)). See also 50 C.F.R. § 25. 1 2 ( 1 982). 
Section 2 5 . 1 2  states, in part: 

/d. 

"National Wildlife Refuge System " means all  lands, waters, and interests therein 
administered by the U .S .  Fish and Wildlife Service as wildlife refuges, wildlife ranges, 
wildlife management areas, waterfowl production areas, and other areas for the 
protection and conservation of fish and wildli fe including those that are threatened 
with extinction. 

" Na tional wildlife refuge" means any area of the National Wildlife Refuge System 
exc:cpt wildlife management areas. 

" \.Vaterfowl production area" means any wetland or pothole area acquired pursuant 
to section 4(c) o f  the amended Migratory Bird Hunting Stamp Act (72 Stat . 487; 1 6  
U .S.C.  7 1 8d(c)), owned or controlled b y  the Uni ted States and admin istered b y  the 
U. S ,  Fish and Wildlife Service as a part of the National W ildlife Refuge System. 

H. See 16 U.S.C. § 668dd(c) ( 1 982). Section 668dd(c) provides in part : " N o  person shall 
knowingly d isturb , inju re ,  em, burn, remove, destroy , or possess any real or personal property of the 
United States, including n atural growth, in any area of the [ National W i ldlife Refuge ! System. " !d. 
See U nited States v .  Seest,  63 ! F.2d 107  (8th C ir. 1 980) (conviction of farmer for vio ation of FWS 
�::asernt:nt ); U nited States v. Welte, 696 F .2d 999 (!3th Cir , 198:l). · 

Earlier enforcement actions relied upon injunctive remedies. See, t.g. , United States v. Albrecht , 
496 F . 2d 906 (8th Cir.  1 974) (court did not suggest that the land m ight be a part of rhe National 
Wildl ife Refuge Sysrem nor did it mention the criminal penalty in S 66!3dd(c)). 
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Incorporation within the National Wildlife Refuge System 
created secondary problems that the FWS has failed to 

· 

Although the federal government has frequently asserted that " the . 
easement restrictions apply only to wetlands acres, ' ' 45 it has also 
claimed that the easement controls activities on the upland. 46 

In addition,  the regulations that were adopted to implement 
the N a tiona! Wildlife Refuge Administration Act of 1966 conflict 
with the terms of the easement. The regulations in part 26 of title 50 
of the Code of Federal Regulations technically prohibit any 
farming and ranching activity on private land subject to a 
waterfowl production area easement. 47 Yet the disclaimer in the 
easement agreement specifically states that " this indenture imposes 

As of March 1 982 , the FWS had investigated 735 alleged easement violations. The· 
investigations led to 90 prosecutions in North Dakota, 18 prosecutions in South Dakota, and 10 
prosecu tions in Minnesota. Defendant 's  Response to Plaintiffs' Request for Admissions, 
In terrogatories, and Demand for Production to _Defendants at 22, Board of Managers v. Key , Civ. 
No. A2-8 1 -l 78 (D. N .D. Mar. 26, 1982), dismrssed sub num. North Dakota v ,  Buterbaugh , 575 F.  
Supp . 783 (D. N .D. 1 983). 

45. Brief for the United States at 19. North Dakota v. United States, 460 U.S.  300 ( 1 983). A 
pamphlet given by the FWS to prospective easement grantors assured that "{o]nly the wetlands on 
your property a re affected by the Easement . "  U .S .  FisH & WILDLIFE SERV,, WETLANDS CAN YIEI.D 

DoLJ..ARS ( 1 9 7 1 )  (emphasis in original). See also Wetland Consm;alion: H�arings on S. 978 and S. 1329 
&fore the Subcomm. 011 Environmental Pollution of the Smale Comm. on Envt'ronmtnl and Public Works, 98th 
Cong. , 1 st Sess. 356, 358 ( 1 983). FWS Regional Director Galen Buterbaugh stated: 

[WJe have purchased, from willing sellers, I repeat, wt'lling sellers , their rights to 
drain , burn, fill or level approximately 758,000 acres of wetlands on their land; the 
landowner retains title to the land, and may use the surrounding uplands in any way 
he chooses, and continue to farm, hay, or carry out other compatible activities in the 
basin of the wetland itst:lf during periods it is naturally dry. 

ld. (emphasis in original). 
46. Letter from Fish and Wildlife Service Director (signed by Acting Associate Director James 

W. Pulliam, Jr.) to Senator Larry Pressler Quly 30, 1 980). The letter commented about waterfowl 
production area easements: 

We consider o nly the wetlands to be affected , although owners are prevented from 
digging a ditch o r  taking other actions on the upland portions to drain the wetlands. 
The whole purpose of the easement is to prevent wetland destruction. Pumping water 
f1·om the wetlands or diverting natural water courses flowing into rhe wetlands is 
interpreted as drainage. 

ld. The United States has successfully argued in other situations that congressional power over 
federal lands includes authority to regulate activities outside the federal land. See United States v .  
Brown, 552 F .2d 817 (8th Cir.), tert. deni.td, 43 1 U.S.  949 ( 1 977). See also Brief for t he United States at 
18  n .  1 4, North Dakota v .  United States, 460 U.S.  300 ( 1 983). The Solicitor General observed in the 
brief, "As the easement documents themselves provide . . . a landowner remains free to conduct 
no the uplands farming practices and any other activities so long as those activities are not 
inconsistent with the easement restrictions . "  ld. 

47. See 50 C . F.R. pt . 26. The Solicitor General attem pted to explain this problem in North 
Dakota v. U nited States as follows: 

!TJhe Secretary has not taken the position that the regulat ions governing the National 
Wildlife Refuge System, 50 C.F.R. Subchapter C, apply to u plands areas. Indeed, in 
the view of the Secretary, only those portions of 50 C. F . R .  Subchapter C that prohibit 
activities that already are rest ricted by the easement document (Part 25, Subparts A 
and D; 27 . 1 1 ,  2 7 .5 1 ,  27. 6 1 , 27 .84, 27 .92, 2 7 .04(a) , 27.95(a), 28. 1 1 ,  28. 2 1 ,  28. 3 1 ,  
28.32(a); and Part 29, Subpat·t B (except (or those provisions t hat by their terms arc irrelevant)) apply e:v-en to the extent of the interest granted in the wetlands then\selvcs. 

Hri e!' filr the Unired States at l 8  n. I 1, North Dakota v. United States, 460 U .S.  300 ( 1983). 

.;- : 
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no other obligations or restrictions , '  other than the prohibitions 
against draining, burning, and filling. *8 

H. HURRICANE LAKE 

Hurricane Lake is a very shallow lake located i n  Pierce and 
Towner Counties . The lake drains, via Mauvais C oulee, into 
Devils Lake. 49 

Minor fluctuations in the elevation of Hurricane Lake will 
cause major problems to littoral landowners .50 These problems led 
to attempts by the board of managers of local water management 
districts to more effectively manage the lake. Lake management 
planning resulted in an application to the North Dakota State 
Engineer in 1975 by the Board of Directors, Pierce County Water 
Management District,  to improve the outlet of the lake and to 
partiaily drain the lake. 5 1 

The State Engineer reviewed the application and conducted 
public hearings on the matter. In August 1 976 the State Engineer 
established a definite outlet elevation for Hurricane Lake and 
authorized the improvement of the outlet channel . 52 

Substantial construction work on the channel was completed 
during the fall of 1 976 .  In December 1976, however, the Corps of 
Engineers ordered the Board to "cease and desist " from further 
work in the channel because of a perceived violation of section 404 
of the Federal Water Pollution Control Act Amendments of 1 972 . 53 

48 . .Jul'isdicrional S£atemenr at 7a, North Dakota v .  U ni u:d St ates, 460 U . S .  :wo ( 1 98:1). Tht: 
fi!dt:ml district court in Albrecht stated: 

The easement created no burden on the land exct:pt that the landowners in their usc of 
the land covered by the easement may do noth ing to d isturb the natuml �wtc of tht: 
wet land lllld pothole lll'eas. The only othet· burdcn imposed was that au!lwri;(ed 
representatives of rhe United States have access w thosl! area�. 

United States v. Albrecht ,  364 F. Supp. 1 349 , 1 35 1  (D. N.D. !97:!), a.f('d, 496 F.2d 906 (8th Cir. 
1974) . 

49. North Dakota State Water Commission Pr�je<:t File No. 55!l. 
50. !d. 
5 1 .  fd. The application is d ated October 24, 1 974. /d. 
5 2 .  Application to Drain H u t·ricane Lake, Admi n .  No. 76·5 ,  at 2 (Au!{. 2 ,  1 976) (fi nal 

determinacion o f  Stale Engineer). 
53 . See letter from Colonel Max W .  Noah (signed by h i� deputy), Dist ric:t Enginf.'er, St . l'itul 

Dist rict , Corps of Engineers, to Special Assistant Auo rney G�:neral M u rray G. Su!{XVecn (Oc!. 6, 
1 975). The District Engineer adv ised t he  stare in 1975 t h at he had not determined wht:ther to 
exercist� jurisdic:tion over Hurricane Lake u nder t he newly promulgau:d regulations implement ing § 404 of t he Federal Water Pollution Com rol Act Amen dmem� of 1 972.  See 40 Fed . Reg. :3 I ,320-32 
( 1 975).  The Corps of Engineers (C orps), however, subsequently informed tht: Bnard thar the Corps 
was exercising jurisdiction over the area adjacent lO H urricane Lake and t hat the Board m ust "cease 
and desist from the discharge of dredge and fill  materials into thcst� wetl"ands. " Lcucr from 
Lie u t e nant Colon el Norman C. Hintz, Acting District Engineer, S t .  Paul Di:mict, Corps of 
Engineers, w j ohn Axtma n ,  Cha irman, Pierce Coun ty Water Mana){ement Dist ric:r (Dec. 23, 1 9i6). 
Th e Bo:�rd submirted an appl ication for a § 404 perm it, but the a pplication was dtm it:cl. Lt:tt cr frnm 

'·· : .' · · 
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The FWS , meanwhile ,  acquired waterfowl production area

. 

easements over tracts through which the outlet channel flows. 54 The 
acquisitions were consistent with an FWS policy to prevent 
drainage by the purchase of strategic waterfowl production areas . 55 
The FWS immediately objected to the proposed Hurricane Lake 
outlet channel project work. 56 

After a several-year delay) the water resource boards of 
Towner, Pierce, Benson ,  and Rolette counties entered into a joint 
powers agreement, 57 applied for funding from the State Water 
Commission, 58 and resumed efforts to complete the project . As a 
result of continued FWS objections to the project, the water 
resource boards initiated an action challenging the validity of the 
waterfowl production area easements and the right of an easement 
owner to interfere with stream maintenance activities .  59 

Although the FWS had earlier approved some maintenance 

William W. Badger, District Engineer, St. Paul District, Corps of Engineers, to Murray G .  
Sagsvten (June 1 ,  1 982). The dispute has not been resolved . 

54. Se� easement contracts 364X (Sept . 18 ,  1975), 363X (Sept. 18, 1975), 649X (Sept. 1 2 ,  
1975), 646X (Sept. 18 ,  1 975) ,  648X (Sept. 22, 1975), 365X (Sept. 29, 1 975). 

55, The FWS had , as early as 196 1 ,  a policy to selectively acquire waterfowl production areas to 
frustrate water management projects: 

In areas where the projects or drainage districts are a potmtial, we should proceed, as 
planned, to purchase suitable brood areas and take as many easements as appropriate 
around the purchase units . Enough casements should be taken in such areas so that if 
a small watershed project is organized they will forestall drainage as part of the project 
or in the case of drainage districts, to forestal! their establishment. 

Memo entitled "Wetland Acquisition Whhin Small Watershed Projects (P. L. 566) and County or 
Judicial Drainage Districts, "  from Chief, Division of Technical Services, Fish & Wildlife Service, 
Mi nneapolis, Minnesota, to Supervisors, Area Acqu isition Offices; Jamestown and Devils Lake, 
North Dakota (Mar. 1 5 ,  1 96l) (em phasis in original). 

The acquisitions, however, violated a recently adopted policy that "[a]reas lying within well
defined intermittent or permanent streambeds should . , . be deleted from the casement agreement. " 
Memo entitled "Exclusion of Artificial Impoundments and Streambeds from Wetland Easements, ' '  
!rom Regional Director, Fish & Wildlife Service Region 6, to Wetland Acqt�isition Offices (Feb. 1 4, 
1975). 

56. Project Leader Ralph F. Fries stated, "Our trump card is the fact that they have to go 
thi'Oll!{h some of our easements and I've told them that they cannot touch our easements until such 
time as t he WPA is protected, and any wetlands under casement which might be destroyed are 
mitigated. " Memo entitled " Information on Hurricane Lake Drainage ,"  from Project Leader 
Ralph F. Fries, Devils Lake Fish & Wildlife Service Office, to Fish & W i ldlife Service Area Manager (Dec. 2 ,  1976). An FWS employee also verbally advised the contractor doing the channel work that 
the FW S would confiscate any equ ipment if channel improvements were made on land subject to the 
watt�rfnwl production area easements without FWS approval . Interview with Ernest Stave (Nov. 25 , 
1983).  

57.  Sci!,} oint Exercise of Powers Agreement for Water Resource Districts Concerning Hurricane 
Lake 2 (M <Jr, I I ,  1 983). The Hurricane Lake joint Water Resource Board consists of one member 
from lhe water resource boards of Towner County, Pierce County, Ben son County, and Rolette 
County.  The joint powers agreement states that the " H urricane Lake joint Water Resource Board 
shall have the power and authority to improve and maintain the outlet to Hurricane Lake." !d. 

58. See Min utes of the North Dakota State Water Commission (Apr. 6-7 , 1 982). The State 
Water Commission allocated 528,000 to the outlet reconstruction project in 1 982 upon a condition 
" t hat all pending litigation has been resolved . . . . " !d. The State Water Commission has, however, 
approved payment for the 1 983 work even though the waterfowl production area dispute has not bc<Jn resolved . Minutes of the North Dakota State Water Commission (Feb . '2 1 ,  1 984). 

59. See Board of Managers v .  Key , No. A2-8 1 · 1 78 (D .N .D .  filed Nov. 1 6, 1 98 1 ) , dismissed sub 
mJm . North Dakota v .  Buterba11gh , 575 F. Supp.  783 (D.N .D. } 983). 
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work that was accomplished in 1 983 , 60 the FWS changed its 
position and sought a preliminary injunction in the pending 
declaratory action. 61  The motion was granted and the Hurricane 
Lake joint Water Resource Board Qoint Board) was enjoined from 
further maintenance or reconstruction of the outlet channel. 62 

The action was subsequently dismissed because the Joint 
Board had not applied for a right-of-way permit from the FWS to 
maintain or reconstruct the outlet channel. 63 The Joint Board 
submitted an application and it was immediately denied. 64 About 
2500 feet of the outlet channel remains unmaintained or 
unreconstructed. 65 

I .  THE 1977  STATE LAWS AND THE FEDERAL CHALLENGE 

The controversy about waterfowl production areas led to a two 
year legislative review of the state policy concerning federal land 
acquisitions in North Dakota. 66 The legislative review, in turn, 
resulted in a major shift in state policy . Legislation was enacted 

that: 
1 .  Withdrew unconditional consent to federal refuge 

acquisitions under the Migratory Bird Conservation Act ;67  
2 .  Established procedures for public participation in  the 

decision-making process concerning federal fee and easement 
waterfowl production area acquisitions; 69 

3 .  Placed certain limitations on easements acquired by the 

United States with moneys from the Migratory Bird Conservation 

Fund;69 

60. Lcuer from Fish & Wildlife Service Project Leader Ralph F. Fries to John S. Axtman, 
Chairman, Pierce County Water Management Boal'd (Nov. 4,  1976) (approval of work in SW !..; of 
sec. 32,  T. I57 N . ,  R.68W). Letter from Fish & Wildlife Service Acting Project Leader Eugene C. 
Patten to j ohn S .  Axtman Uuly 1 9 ,  1977) (approval ofwork in sec, Z, T. I 56N. , R . 69W .). 

6 1 .  North Dakota v. Buterbaugh , Civ. No. A2·8 1 · 1 78, slip. or. at 4 (D.N.D. Nov. 30, 1983). 
The court concurrently considered a similar motion by the State to enjoin the FWS from interfering 
with channel maintenance work. !d. 

62. !d. , slip op . at 8-9. 
63. North Dakota v.  Buterbaugh , 575 F. Supp. 783, 784 (D. N  .D. 1 983) . Even thou).lh the Statt: 

was challenging the necessity of complying with adm inistrative requirements, the court ruled that t he 
adm i nistrative remedies had not been exhausted. !d. 

64. Letter from Fish & Wildlife Service Regional Director Galen Buterbaugh to Warren 
Anderson ,  Hu rricane Lake Joint Water Resource Board (Feb. 1 3 ,  1 984). The ap plication was 
received by Regional Director Buterbaugh on January 1 7 , 1 984. !d. 

65.  Interview with Stephen M. Hoet.:er, P.E. , Consulting Engineer for t he Hurricane Lake 
Joint Water Resoutce Board (Mar. 1 ,  1 984). 

66. N . D .  Sen . Con .  Res. 4048, 44th Leg. ! 9 75 N .D. Sess. Laws 1 729. See N . D. Lr.c ts. 
CoVNCit., R£POR.T OF THE N .D .  LEC!St.ATIVE CoUNCil. 1 8-22 ( 1 97 7). 

67 .  Act of Apr. 2 1 ,  1 977 ,  ch . 204, § I , 1 97'7 N . D. Sess. Laws 46 ! ,  46 ! -62. The condicio nal 
consen t was later suspended u nti l December 3 1 ,  ! 985. Acr ofMar. 1 6 ,  1 98 1 ,  ch .  258, § 2, ! 98 !  N .D. 
Sess.  Laws 654; Act of Mar. 1 4, 1 983, ch .  267 ,  § l ,  1 983 N .D.  Sess. Laws 676 (codified as amended 
at N . D .  C P.NT. Cooe: § 20. 1 -02-1 8.3  ( 1 983)). 

68. Act of Apr. 2 1 ,  1 97 7 ,  ch . 204, § 2, � 977 N . D .  Sess . Laws 46 1 ,  462-63 (codified as amended 
at N .D .  C ENT. Cooe: § 20. 1 -02- 1 8.3 ( 1 983)).  

69.  Act of Apr. 2 1 , 1 97 7 ,  ch. 204, § 3 ,  1 977 N . D .  Sess. Laws 46 1 , 463 (codified a s  amended at 
N . D .  C EN'I' . Coos: 20. 1 -02- 1 8 . 2  ( 1 983)). 
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. . 4. Pro�idecl that state consent to federal acquisitions for : 
migratory bird refuges would be nullified if the Department of the · · 

Interior did not "agree to and comply with " the limitations placed 
upon easement acquisitions;7° 

5 .  Lim ited all easements in North . Dakota to 99 years and 
required that all easements " shall be properly described. ' ' 7 1  

Passage o f  the 1 9 7 7  legislation caused the FWS t o  suspend the 
waterfowl production 'area easement acquisition program in North 
Dakota . 72 This coincided with a policy statement by Governor 
Arthur A. Link: ' �I will not approve any further wetland 
acquisitions by the Fish and Wildlife Service, pursuant to 16  
U. S . C. § 7 1 5kM5, until all mitigation and enhancement lands are 
acquired for the Garrison Diversion unit. ' ' 73 

The United States, at the request of the FWS, filed a corn.: 
plaint seeking declaratory relief in 1 97 9 . 74 The United States 
successfully argued in the trial court that the gubernatorial consent 
provision did not govern the acquisition of waterfowl production 
areas and that the statutes were unconstitu tional " [ t]o the extent 
they encumber the federal statutes which provide for the 
acquisition of waterfowl habitat. "75 

In North Dakota v. Um'ted States the United States Supreme 
Court did not summarily affirm the lower courts ' decisions. 
Rather, the Court declared that the gubernatorial consents were 
irrevocable and that the 1 977 state laws could not be applied to the 
waterfowl production area easements acquired pursuant to the 
existing consents. 76 The Court, however, did not suggest that the 
1977 state laws would be an unconstitutional obstruction to the 
acquisition of fee waterfowl production areas or to easements that 
the FWS may secure under future gubernatorial consents. The 
FWS resumed its acquisition program after the decision in North 
Dakota v. United States. 77  

70. /d. 
7 1 .  Act of Mar. 3 1 ,  1 977 ,  ch , 426, § I , 1 977 N.D. Sess. Laws 923 (codified as amended at 

N.D. Cc:N1·. CooF. § 47·05·02. 1 ( !978)) .  
72. Complaint at , 1 5 , Un ited States "·  North Dakota, Civ. No. A l -79-62 (D.N.D,  filed May :m, 1 979) . ?:; .  Lr.:ttcr from Governor Arthur A. Link to Fish & Wildlife Service Area Manager Will iam 

Aultlathcr (Apr. 1 6, 1 979). The dispute conccming the Garrison Diversion Unit  mitigation and 
enhancement lands has been substantially resolved. See infra, note 79. 

· 

74. U nited Scates v. North Dakota, Civ.  No. A l -79·62 (D. N.D. July 1 4, 1 980). 
i5. United Scates v. North Dakota, 650 F'.2d 9 1 1  (8th Cir. 1 98 1 ). 
76. North Dakota v .  United States, 460 U .S. 300 ( 1983). 
77 . L<:!ttcr from Fish & Wildlife Servi'cc Regional Director Galen L. Buterbaugh to Governor 

Allen L Olson (Dec. 23, 1 983). The FWS obtained the first <!asement, 532X, in Stutsman County , 
on St:ptember J 9, 1 983 . 
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J .  THE IMPACT ON REC LAMATIO N  PROJECTS 

Waterfowl production areas have hindered the development of 
projects by the Bureau of Reclamation in North Dakota. The Apple 
Creek Unit provides a striking illustration of the problem. 78 A 
memo from the FWS Area Bureau of Reclamation stated that the 
Bureau's  development of irrigation projects in the Apple Creek 
Unit would adversely affect existing wetland easemen ts and 

waterfowl production areas . 79 The Area Manager stated : " I  do not 
believe that increased agricultural production is of higher priority 
national interest than f'the retention of naturally occurring wetlands . 
It is not our intention to release easement rights where project 
facilities develop irrigable lands . ' ' 80 

Although the Garrison Diversion Unit (GDU)B 1 has encoun· 
tered similar problems, a federal-state committee agreed to a 
mitigation plan for the GDU that accommodated the easement 
issue by the replacement of easement wetlands with fee wetlands . 82 

Implementation of the agreement, however, has not been 
accomplished , primarily because the FWS has refused to release 

78. Set Act or Oct. 27, 1974, Pub. L. No. 93-493 , § !30 1 , 88 Stat. 1486, 1 498 (directing the 
Secretary of the rmerior to engage in feasibility studies of the Apple Creek Unit). · 

79. Memo entitled "Service Position on Fish & Wildlife Service Easements and Waterfowl 
Production Areas in the Apple Creek Unit," from Fish and Wildlife Service Area Manage1· WiHiam 
Au)( father to Project Manager, Bureau of Reclamation (May 1 9 ,  1978). The memo stated: 

!d. 

/d . 

Congressional mandates and Service objectives stress both wetland preservation and 
waterfowl production as primary features of the Small Wetland Acquisition Program. 
The development of irrigation through the Apple Creek project on existing casements 
and waterfowl production areas will be in direct conflict with these mandates and 
objectives. The Government's vested interest in these lands, establish.cd prior to 
inltiario n of the Apple Creek project, will be jeopardized or lost . 

80. !d. The Area Manager also stated: 
lFJor 1hesc reasons, the position of this office is that there be no subordination of 
Service easements and waterfowl productio n  areas in Federal water projects. , . . 
A<:cordingly, in continued planning of the Apple Creek project , we suggest that the 
Bureau redesign or delete p roject features and irrigable areas to successfully avoid 
destruction or adverse impacts to wetland easements or waterfowl production areas. 

. 
8 1 .  S'u Act of Aug. 5 ,  1965 , Pub. L. No. 89-1 08, 79 Stat. 433 (authorizing Garrison Diversion 

Unu). 82. I CoMf>.fiTTP.:E REPORT, FtsH AND WtLDL!FE MrTlCATlON AND ENHANCEMENT PLAN , P11ASE I 
GAIUii�ON DtvERSION U mT ,  PtcK·SLOAN MtssOURI RIVER BAsiN PROJECT 26·27 (Dec. 1 982). The 
<:Pi l t m H  tee stated : 

The Comm ittee has determ i ned that all the values of these wetlands under easement 
can be replaced by the purchase in fee of restorable wetland complexes. The 
replacement for the wetland easements will be based on replacing an easernent werland 
acre: w ith a res!ored wetland acre. These restorable we!lands will be purchased in 
w� t land complexes . . . . Since these werlands u nder easement will be fully replaced 
with restOred wetlands of at le<ISt equal value, there will be no net loss of wetlands as 
required by 1 6  U .S .C. § 668dd(b ) (3). 

/d. Se( also U .S . D�P1T OF THE lNTE!UOR , FINAL SUPPLEMENTAl. ENVI RONMENT,\!. ST,\TF..MENT ON 
Fr:,\TUil ES OJ' TliF.. GARR ISON DIY!-;1\stoN U mT FOR. IN ITIAl. D�:v . oF 85 ,000 Actt&s (FES 83-85) I l - l  (J uly 1 5 , 1 983).  
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waterfowl production area easements on )ands acquired by 
Bureau of Reclamation for project features . Instead, the FWS is 
insisting on a revocable permit that would au thorize the FWS to . 
use project right-of-way and require replacement of lost wetlands.�3 

K. WHITE SPUR DRAIN 

White Spur Drain was established in 1 983 after years of 
planning by the Bottineau County Water Resource District Board 
of Managers . 84 Investment Rarities, Inc. 85 purchased, during the 
period that the Board was planning White Spur Drairi, 86 an interest 
in a tract that would be required for the White Spur Drain right-of
way. 87 Investment Rarities immediately donated a perpetual88 
waterfowl production area easement to the FWS.  89 Although the 
governor objected to the donation because it would interfere with 
the plans for the proposed White Spur Drain, 90 the FWS accepted 
the easement. 91 Internal FWS documents reveal that the donation 
was a coordinated effort by the owner of Investment Rarities , Inc. 
and the FWS to frustrate construction of the drain. 92 

83 . I nterview with Darrell Krull, Project Manager for the Garrison Diversion Unit, in 
Bismarck, North Dakota (Mar. 5, 1 984). 

84. Order to Establish Drain, Construction of White Spur Drain and Channel Improvements to 
Swne Creek, Board of Managers, Bottineau County Water Resource District (June 20 , 1 983). 

85. Newspaper articles have explained the ownership and purpose of investmen t Rarities , Inc. 
See, e.g., Fargo Forum, Oct. 1 1 ,  1 98 1 ,  at D-1 5 ,  col. I .  

86. Investment Rarit ies, Inc. , purchased the SW J4 N E !4 ,  N � SW l4 and S 7'2  NW l4 of sec. 
13, T. 1 60 N . ,  R.  77W (Bottineau County, North Dakota) under a contract for deed dated Dec. 19,  
1 980. The contract contained a provision in which the seller agreed " to join in and execute, upon 
��quest of Buyer, a wetland easement in favor of the U .S .  Fish & Wildlife Service . . . .  ' '  

8 7 .  Memo cn'titled "Easement donation, Investment Rarities Inc. , "  from Fish & Wildlife 
Service Acquisition Supervisor Donald Fitzgerald to Fish & Wildlife Service Wetland Coordinator 
(Feb. 4, 1 981 ). The memo stated: ' 'Th is tract is a key area lying d irectly on one part of the proposed 
White Spu r drain . . . . " Id. 

88. Although § 47 ·05-02. 1 of the North Dakota Century Code limits the term of t�asements to 99 
years, the grantors conveyed "a permanent easement (in perpetuity). " See N .D. CENT. CoDE § 47· 
05-02 . 1  { 1 978). The FWS did not consider this matter to be important , An FWS memo stated: ' 'The 
North Dakota law limiting the duration of easements to a maximum of 99 years should be 
c.lisregarded. A perpetual easement could not be defeated by the a forementioned law. "  Memo 
entitled "Proposed Easement Donation-Investmen t  Rarities, Inc . "  from Realty Specialist Carol S .  
Rueff, Fish & Wildlife Service Region 6, to Don Fitzgerald, Fish & Wildlife Service Area Office 
(Feb. 27,  1 98 1 ). 

89. The document is similar to the form easement used by the FWS. See supra note 42 for the 
FWS form easement. The easement was conveyed on April 28, 1 98 1 .  

90. See Fish & Wildlife Serv . ,  Region 6, Welland Easement Donation to the U . S .  Fish and 
Wildl ife- Service, from Mr. James R .  Cook, Investment Rarities, Inc. of Minneapolis, M innesota 3 
(Mar. 1 98 1 ). The report states: "The FWS contacted the North Dakota Governor's Offjce and 
reviewed the matter with his representative. The representative orally stated opposition from the 
State w FWS's acceptance of the donation . "  ld. The report also recognized that "fa]cceptance of the 
Cook easement is l ikely to be viewed by the S tate as another hostile action by the FWS . "  ld. a t  4 .  &e 
also Lener from State Engineer Vernon Fahy to Derrell P .  Thompson, Special Assista nt 1 0  the 
Secretary of the Interior for Western Governors (Mar. 26, 1 98 1  ). 

9 1 . The casemen t was accepted by the FWS Regional Director on July 9 ,  1 98 1 .  
92 . See Fish & Wildlife Serv. ,  Region 6 ,  Wetland Easement Donation to the U . S .  Fish and 

Wildlile Service, from M r  . .James R.  Cook, Investment Rarities, Inc. of Minneapolis, M innesota 4 
(M ar. 1 98 I }. The report states: " M r. Cook is president of the largest precious metal investment lirm 
in A merica and is in a prom inent position ro exert powerful in fluence on hundreds of thousands of 
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L .  THE REFUGE REVENUE SHARING AcT PAYMENTS 

County entitlemen ts under the Refuge Revenue Sharing Act 
are d etermined, in part, by the appraised value of fee land in a 
county.  93 Frequently , however, the FWS is unable to pay the 
county entitlement because of insufficient refuge revenues and 
inadequate supplemental appropriations. 94 

Another potential problem area is also being reviewed by the 
Natural Resources Committee of the North Dakota Legislative 
Council :  the integrity of the FWS appraisal process . 95 Init ial 
investigations by the committee suggest that FWS lands may be 
substantially undervalued by the FWS appraisals .  96 

III .  THE CURRENT FEDERAL-STATE DISPUTES 

A .  STATE CoNTROL ovER WATERcouRsEs 

The primary federal-state disputes may be easily defined but 
not so easily answered: does the conveyance of a waterfowl 
production area easement by a private landowner to the FWS 
deprive the State of its governmental powers over watercourses? An 
analysis of this issue will require addressing two sub issues: 

1 .  What is the state interest  in the waterway? 
2.  What is the effect of the  easement conveyance? 

1 .  What is the State Interest in a Waterway? 

The State of North Dakota has consistently recognized that all 
land in the state is subject to a servitude concerning the flow of 

invcswrs who read the company's newsleuer. " !d. Set also Memo from Acting Regional Director 
Robert H. Shields to the · Fish & Wildlife Service Director (Mar. 27 ,  198 1 ) .  The memo states, 
"Act.:eptance of the casement is considered important to maintaining !{ood relat ions wit h Mr. Coo k ,  
a prom inent financial figure who has dedicated considerable effort toward wetland preservat ion 
throughout North Dakota . "  !d. Much of the "considerable effort" has been the funding of lawsuits 
by the North Dakota Chapter of the Wildl ife Society ·in an effort to stop water management projet.: ts  
sponsored by water resource districts, such as Russell Drain No. I in Bott i neau County and 
Wimbledon Drain in Barns County. Wetland Consultan ts  Report to t he 1984 Annual Meeting,  
North Dakota Chapter of  the Wildlife Society (Feb . 8 ,  1 984). 

93. 1 6  U . S . C . S 7 1 5s ( 1982). Funds paid to a cou n ty arc distributed pursua nt to § I 1 -2 7 -09 . 1 of 
the N orth Dakota Cen tury Code. See N . D .  C E:-�T. Cooe: § 1 1 -27 ·09. 1 ( 1 976). 

94. Payments constituted 73 % of the FWS-computed entitlcmt!n t  in FY76; 74% in  FY77; 5 2 %  
i n  fY78;  7 6 %  i n  FY79; 1 00% in FY80 ; 8 8 %  i n  FY8 1 .  U .S.  DEP'T o P  l NTER tOR , FtsH & Wt t.Ol. IFE 
Se:Rv. , PAYMENTS To CoUNTIES, ReFuo e: REvENUE SHAR I N G  AcT AS AMF.N DED (Dec. 1 4 , 1 98 1  ) . 

9 5 .  The Natural Resou rces Committee has the responsibil i ty to " study the i mpact s  of refuges 
and waterfowl production areas on the State o f  Nort h  Dakota . "  N . D .  H .  Con . Res. 309 1 ,  48th Leg . , 
! 983 N . D .  Sess . Laws 2339 . 

9 6 .  Su Ap pendix E, M inu tes of the Natu ral Resources C o m m it tee, N . D .  Lc!{. Council (feb. 
23 , 1 984). 
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. waters . Specifically , · th� North Dakota Constitution has contained, 
since statehood, a provision that claims a property ri-ght in flowing 
streams and natural watercourses : ' 'All flowing streams and . .  
natural watercourses shall forever remain the property of  the state 
for mining, irrigating , and manufacturing purposes . ,97  

This provision has been supplemented by numerous statutes 
to prohibit obstructions to watercourses and to provide a vehicle for 
maintaining the watercourses .  The prohibitions are now codified in 
chapter 6 1 -0 1  of the North Dakota Century Code . 98 Title 61  
contains the governmental mechanisms for maintaining the 
watercourses . 

An early law required landowners riparian to nonnavigable 
streams to maintain the integrity of the watercouse . 99 The State and 
its political subdivisions later assumed this responsibility. 100 The 
primary res ponsibility for maintenance of watercourses , however, 
soon fell upon the board of county commissioners, township 
supervisors, and the local drain boards. 101  When the drain board 
was authorized in 1895, the general purpose of the board was to 
provide for the drainage of sloughs and low lands . 1 02 

Drainage and maintenance of watercourses became a 
secondary water-related concern during the dry years of the 
Depression . Water conservation was a critical concern and led to 

97. N .D. CoNST, art. XI, § 3 .  
98. N.D.  CENT. Coo£ § 6 1 -0 1 -06 (Supp. 1 9133). Section 6 1 ·0 1 -06 states: 

A watercourse entitled to the protection of the law is constiruted if there is a sufficient 
natural and accustomed flow of water to form and maintain a distinct and a defined 
channel. lt is not essential that the supply of water should be continuous or from a 
perennial l iving source. It is enough if the flow arises periodically from natural causes 
and reaches a plainly defined channel of a permanent character . . . .  

ld. See also N . D. CENT. CooF. § 6 1 -01-07 ( 1 960 & Supp. I 983) (penalty provision for obstruction of watc,·wars). 
99. Act of Mar. 10,  1917 ,  ch. 1 1 6, § 1 ,  1 9 1 7 N . D. Sess. Laws 1 62.  
100 .  N .D. CENT. CooE § 6 1 -0 1 -23 ( 1 960 & Supp . 1 983) (authol'ity of state and local agencies to 

remove ubstructions from nonnavigable streams). 
1 0 1 .  At•t uf' Marc. 8, 1 895, ch . 5 1 ,  1 895 N.D.  Sess. Laws 6 5 .  See CoMP. LAWS 0,\J<OT,\ TERR . §§ 2047-2078 ( J 887). 
1 02 .  1 895 N.D. Sess. Laws 65 (currently codified at N.D. Cm.JT. CooE § 6 1 ·2 1 -0 1  (1960 & 

Supp. 1 983); § 6 1 -2 1 -02 {1 960)). Section I of the 1 895 legislation stated: 

W ater courses, ditches and drains for the drainage of sloughs and other low lands may 
be established, constJ'UCtcd and maintained in the several counties of this State 
whenever the same shall be conducive to the public health, convenience or welfare 
under t he provisions of this act. The word "drain" when used in this act shall be 
dt!erned to include any natural water course opened , or proposed to be opened, and 
improved for the purpose of drainage and any artificial drains constructed for such 
purpose. 

Aet of M a r .  fl, 1 895 , ch. 5 1 , § I ,  1 895 N . D .  Sess. Laws 65 . 
· The North Dako1a Supreme Court recently reemphasized that "Ia!  drain includes any natural 

11'1lt t:t'Wllrsc , opened or co be opened and improved, fo1· drainage purposes . . . . " North Dakota State 
Wat�r Com m ' n  v .  Hd. of Managers, 332 N. W.2d 254, 259 n.li (N .D.  1983). 
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the 1 93 5  emergency legislation authorizing water conservation 
districts 1 03 and a state water conservation commissioner. 104 The 
State Water Conservation Commission was established only two 
years later. 1 05 

The water conservation districts were created by the State 
Water Conservation Commission in response to petitions filed by 
qualifying persons or entities. A board of water conservation 
commissioners had plenary authority over water resources in the 
district and could control watercourses within the district. 1 06 These 
boards later assumed all the powers of a drain board107 and finally 
replaced the drain board . 1 08 

These statutes reveal that a mechanism has been created by 
the state for maintenance of the state's watercourses . The following 
review of the case law indicates that the state' s  authority over the 
watercourses is substantial. 

Several years after statehood,  the North Dakota Supreme 
Court in Bigelow v. Draper109 focused on section 2 1 0  of the 
Constitution. The case involved a condemnation action by the 
Northern Pacific Railway Company to rerpute a short segment of 
the Heart River. The court resisted arguments that the broad 
language of section 2 1 0  divested riparian owners of common law 
rights in the waters and the bed of nonnavigable watercourses. The 

103.  Act of Mar. 1 2 ,  1 935, ch. 228, 1 935 N .D .  Sess . Laws 3 1 9. The name was changed to 
"warer conservation and flood control district" in 1 957, See Act of Mar. 20, 1 957 , ch . 383, § l ,  1 957 
N.D. Sess. Laws 740, to "water management district " in 1 963 , see Act of Mar. 2 1 ,  1 963, ch. 42 1 ,  § I ,  1 963 N .D .  Sess. Laws 806, and "water resource district " in 1 98 1 ,  ste Act of Mar. 26, 1 98 1 ,  ch. 
632, § l ,  1 98 1  N .D. Sess. Laws 1 7 1 3 ,  1 7 1 4  (codified as amended at N . D. CENT. Com: S 6 1 · 16. 1 ·02 
(Supp.  1 983)). 

1 04. Act of Mar. 1 2, 1 935, ch . 228, 1 935 N.D. Sess. Laws 319.  
! 05.  Act of Mar. 1 2 ,  1 937, ch . 255,  1 937 N.D. Sess. Laws 483 (codified as amended at N .D. CeNT. CoDE § 6 1 ·02-0 1 to -74. 6 1 ·02 (1983)). 
1 06.  Act of Mar. 1 2 ,  1 935,  ch. 228, § 6, 1935 N.D.  Sess. Laws 3 1 9, 322-323. Section 

provided: 
· 

!d. 

Each Board of Water Conservation Commissioners shall have the power: 

(5) To plan, locate, re-locate, construct, recon�truct , modify ,  maintain and . repair and 
to control all dams and water conservation devices of every nature and water channels 
and to control and ref:,>Uiate the same and all reservoirs, artificial lakes and other water 
storage devices within the district. 
(6) To maintain and control the water leve ls and the flow of water in the bodies of 
water and streams involved in water conservation proj ects within their districts, 
(7) To make rules and regulations concerning the use to which such waters may be plll 
and to prevent the pollut ion or contam i n ation , or or her misuse, of the water resources, 
streams or bodies of water i ncluded within the disrricr . 

! 07 .  Act of Mar. 1 4, 1 967 ,  ch. 473, 1 967 N . D .  Sess. Laws 1 1 28 (codified as a mendt:d at N . D .  
Cv.NT. C o o  F. § 6 1 - 1 6. 1 -09( 1 1 )  (Supp.  1 983) (Board of Water Commissioners )l'ranted same statutory 
powers as conferred on a Board of County Drain Commissioners). 
· 

1 08 .  Act of Mar. Z6 , 1 98 1 , ch.  632 , § I , 1 9 8 !  N . D .  Sess. Laws 1 7 1 3 ,  1 745-46 (codified as 
amended at N . D. CENT. CooE § 6 1 - 1 6 ,  I -6 1 (Supp. 1 98:3)) (provides for t h e  r aking over of the assets 
and liabil i t ies of the d rain boards by rhe water resou rce dist ricts). 

1 09 .  6 N .D .  1 5 2 , 69 N . W .  5 70 ( 1 896). 
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court, however, clearly declared that the 
meant that the state had control 
notwithstanding the ownership . 1 1 0 

constitutional language 
over a watercourse· 

In 19 10  the court in Freeman v. Trimble1 1 1 had another 
opportunity to focus on governmental control of a waterway when 
the authority of the Joint Board of Drain Commissioners for 
Bottineau County and McHenry C ounty O oint Board) was 
challenged concerning the establishment of Mouse River Drain 
No. 9 - an improvement to the Mouse River channel. 1 1 2  The 
court recognized that the " improvement in this case consists in 
dredging, deepening, widening, and straightening the river bed 
and channel. ' '  1 13 Yet the court opined that the Joint Board need 
not acquire right�of-way for this type of stream improvement 
proj ect. The court declared that the ' ' right to increase the flow of 
the river . . . has naught to do with the title to the land through 
which the river flows. " 1 1+ 

The same river/drain was the subject of another appeal five 
years later in State ex rel Trimble v. Minneapolis, St. Paul f# Sault Ste. 
Mar£e Railway Co. 1 1 5  The Joint Board had established Mouse River 
Drain No . 9 and began to dredge the channel . When the railroad 
refused to remove a bridge to allow passage of the floating dredge , · 

the joint Board sued the railroad . 
When commenting upon the respective rights of the parties, 

the court observed: 

The right of both the lower and upper riparian owners to 
the unimpeded passage of the water, as far as the water is  
concerned is , of course, conceded, even in unnavigable 
streams, as well as the right of the public to condemn 

1 1 0 .  Bigelow v.  Draper, 6 N .D. 1 52 ,  1 63,  69 N.W. 570, 573 ( 1896). The court in Draper stated: 

[WJe do not wish to be understood as expressing such a view as to its proper 
Interpretation as would utterly emasculate it . So far as it can have constitutional effect, 
it should be construed as placing the integrity of our water courses beyond the control 
<lf individual owners. Should all the riparian proprietors along the course of a stream 
so join in the sale of their ripa rian rights as to work an utter destruction of the stream 
so far as its channel was within the bounds of this state, it might be that the sovereignty 
of' the state could invoke this provision of the constitution against such attempted 
annihilat ion of the water course. 

/d. at 1 53 ,  69 N .W .  at 573 . 
1 1 1 . 2 1 N .D. 1 ,  1 29.N . W .  83 ( 1 9 1 0). 
1 1 2.  The official name of the Souris River is " Mouse Rive1·. " N.D. CENT . Cooe: § 6 1 -0 1 ·24 

(Supp. 1 983). 
1 1 3 .  Freeman v. Trim ble, 2 1  N . D. 1 ,  1 6, 1 29 N .W. 83, 89 ( 1 9 1 0). 
I 1 4 .  id. at 1 7 ,  1 29 N .W. at. 90. 
1 1 5. 28 N . D .  6'2 1 ,  1 50 N .W. 463, 4�5 ( 1 9 1 5). 
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necessary. 1 1 6 

679 

The court did not agree with the Joint Board that the railroad 
must  remove the bridge at its own expen se .  Rather, the court 
declared that the bridge must only accommodate the flows and not 
the floating dredge. In addition, the court declared that a 
landowner had a duty to accommodate future improvements to the 
stream . 1 1 7 

The Joint Board also claimed ' ' that the easement of drainage 
along and through an unnavigable watercourse carries  with it the 
easement of navigating dredges . . . .  " 1 1 8  The court noted that 
requiring the removal of artificial obstructions may be within the 
police power, 1 1 9 yet the court indicated that the Joint Board could . 
not compel the railroad to remove the bridge, at the railroad 's 
expense, for the floating dredge . 

The court then referred to section 2 1 0  of the Constitution and 
observed : ' ' It may be conceded that the drainage board had the 
right as agents of the parties interested and perhaps of the state as a 
whole to require the removal of any material and artificial 
obstructions to the flowage of the water in the stream . " 120 

The North Dakota Supreme C ourt expanded its concept of 
section 2 10 in a pair of cases in 1 949. 12 1 In both cases the state 
claimed title to the beds of nonnavigable lakes under the authority 
of section 2 1 0 .  The court rejected the claims, but agreed that 

1 1 6.  State v, Minneapolis, St . Paul & Sault Ste. Marie R y .  Co . , 28 N . D. 62 1 ,  635-36, 1 50 
N .W. 463,  465 ( 1 9 1 5) .  

ld. 

1 1 7. ld. at 638, 1 50 N.  W. at 466. The court noted: 

[ I ] f  a railway c1·osses an unnavigable stream which serves for the drainage of any given 
area of land, it must accommodate itself to the d rainage that may be reasonably 
anticipated, both present and prospective . . . .  It may not, in short, obstruct the flow 
of the water and of the drainage nrea, even though that flow is the result of modern 
improvements and the draining into the stream of areas which, though belonging to 
the general district , did not formerly flow readily in(o the stream , and for the 
accommodation of which the improvements are made. 

J I B. !d. at 640, 1 50 N .W. at 467 (on rehearing). 
1 1 9 .  /d. The court stated: "h may be true that drainage is an exercise of the police power, and 

that �mder that so-called power, and in the promotion of the public health and interest, the public 
may require the removal of all artificial obstructions to the drainage of nonnavigable rivers . " !d. 

1 20.  !d. at 648, ! 50 N. W. at 470. 
1 2 1 . S ta te v, Brace; 76 N . D .  3 1 4, 36 N .W.2d 330 (1949); Ozark-Mahoning Co. v .  State, 76 

N . D .  464 ,  37 N. W .2d 488 (1 949). The court i n  Ozark·Mahoning suggested that a nonnavigable stream 
is not a watercourse. See id. at 472, 37 N .W .2d at 493 .  This suggestion conflicts with many other 
dec isions of the court on this issue. See, e.g., Ferderer v. Northern Pac. Ry. Co . ,  7 7  N . D. 1 69, 42 
N . W.2d 2 1 6 ( 1 950) (stream considered to be watercourse); S tate ex rd. Tl'imble v. Minneapolis, St.  
Paul & S .  Sre .  M. Ry. Co . ,  28 N .D. 62 1 ,  1 50 N.W. 463 { 1 9 1 5) (nonnavigable stream treated as 
watercourse) ; Freeman v. Trimble, 2 1  N . D .  1 ,  1 29 N . W. 8 3 ,  90 (19 L O) {the cou rt referred to the 
Mouse River, which was considered nonnavigable by the parties, as a "natural watercourse "); 
Bigelow v. Draper, 6 N . D . 1 52, 69 N . W .  570 (N.D.  1 896) (the court referred to the Heart River as 
" a  nonnavigable wat ercourse "). Su also Amoco Oil Co . v. Stat e Highway Dep 't , 262 N . W . 2d 726 
(N . D. 1 978); Sissel v .  Olson, 26 N . D. 60, 1 43 N .  W .  340 ( 1 9 1 3) .  
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section 2 1 0  is · more than authodty
, fo/ ' th�' �xe�cise of a polic� 

power . The court in State v. Brace stated : " Section 2 1 0  of the 
Constitution does not purport to vest in the state absolute

· 

ownership of flowing streams and watercourses, including title to 
. the beds . It contemplates a limited property right for the purposes 
· of mining, irrigating and manufacturing. ' '  1 22 · 

The most recent case concerning state control over 
watercourses concerns Rush Lake in Cavalier County. In North 
Dakota State Water Comm£ssz'on v .  Board of Managers12s the State argued 
that the defendants had drained Rush Lake in violation of state 
law . · The court again agreed that the State had control over 

. nonnavigable lakes notwithstanding private ownership of the 
bed. I 2+ 

It is useful to compare the state' s  easement for watercourses 
with the state t s  easement for roads. Under the public trust 
doctrine, the s tate is the trustee of the highways . The landowner 
holds the fee title to land on which a highway easement is located 
and can use the land as long as his use does not interfere with the 
state 's  easement. The landowner's use, however, is subject to the 
police power of the state . 12S 

1 22.  State v .  Brace, 76 N.D. 314,  __ , 36 N.W .2d 330, 335 (1949). 
1 23 .  332 N .W.2d 254 (N.D. 1 983). In considering § 3 of Article Xl of the North Dakota 

Cunstitudon, the court noted: 

The State holds the navigable waters in " trust " for the public . . . . The State does not 
lose irs right to exercise authority over a lake merely because its lake bed is subject to 
private ownership. As the Supreme Court of Minnesota noted , "ft]he 'ownership of 
beds <>f streams and lakes is qui te a different matter from the right to control waters."  

North Dakota State Water Comm'n v .  Bd. of  Managers, 332 N . W. 2d 254, 257-58 (N.D. 1983) 
(qu(Hing State v. Adams, 251 Minn. 52 1 ,  546, 89 N. W .2d 66 1 ,  678 { 1 957), tert. droi�d, 358 U.S. 826 
( 1958)). 

1 24. 322 N.W.2d at 258. The court stated: 

Protecting the integrity of the waters of the state is a valid exercise of the 
Commission's duties pursuant to § 61-02-1 4, NDCC, as well as being part of the 
state 's affirmative duty under the "public trust" doctrine. Accordingly, we are 
satisfied that the Commission has the authority to control the drainage of waters from 
Rush Lake. 

!d. See also Brignall v. H annah, 34 N . D. 1 74, !57 N .  W. J 042 ( l 9 16) (federal patentee's rights to land 
bounded by nonnavigable lake determined by state law). 

125 .  Note, The Public Trust Doctrine in Norlk Dakota, 54 N .D.L. Rev. 565, 575, 576 ( 1978). The 
author notes: 

Landowners, too, have certain defined rights and duties. Landowners have 
consistently been held to have retained the fee to land on which the easement is 
located . . . .  The fcc owner can use the land on wh ich an easement is located so long as 
his use thereof does not interfere with the pt�blic's casement overlying the land. The 
landowner does have a duty to keep the highways clear of obstructions due to the use 
of adjacent land . 

. . . The public 's use of the easement is subject to restrictions placed on it by the 
police powers of the state. The public is also generally liable in tort for obst r\tct ing the 
easement. 

Jd. at 575-76 (footnotes omittc(:,l). 
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Presumably, the same type of publ ic trust or state easement 
exists over waterways as it· does over roads . A landowner could not, 
of course, sell an easement over a road right·of-wa y to deprive the 
state of a road . Yet the FWS has consistently claimed that a private 
landowner may convey an easement, thereby depriving the state of  
its police powers and trust responsibilities over waterways .  

The s tate exercises a p olice power over navigable and 
nonnavigable watercourses and has a limited property interest, in 
the natu re of an easement, in the watercourses . This combined 
police power and easement enables the state to regulate , maintain , 
and improve the watercourses for the benefit of the state ' s  citizens 
notwithstanding objections by riparian landowners . 

2 .  What is the Efftct of the Easement Conveyance? 
A waterfowl production area is established by the conveyance 

of an easement to the United States by a landowner. Accordingly, 
it is necessary to examine the terms of the easement document to 
determine precisely what it purports to convey. 1 26 

The terms of a form waterfowl production area easement 
indicate that the United States only purchases a nonpossessory, 1 27 

incorporeal , 1 28 negative easement129 in gross. 1so 

1 26.  See Sun Pipe Line Co. v. Altes, 5 1 1  F.2d 280 (8th Cir. 1975). The cou rt  in Sun Pipt Line 
stated, "The easement for the pipeline right-of-way had originally been created by a conveyance, . , . 
In such a situation the rights and liabilities of the parties are determined by the terms of the 
agreement . "  !d. at 283-84. A thorough review of the document may prevent problems. In Uniled 
Statts u. Seest, Scest's attorney argued to the court of appeals that: 

In contrast to the sweeping prohibitions contained in 1 6  U.S.C.  668dd, Subdivision 
(c), the easement itself grants the government only l imited righ ts to the use of this land 
and expressly reserves or permits the landowner tO usc the land in certain ways. The 
terms of the statute and the terms of the easement may seem to be in conflict; however, 
this conflict can easily be reconciled by recognizing the terms of the casement as a 
permission granted by the government to the landowner to use the land for certain 
purposes. 

In short, the easement gives the government the right to manage the land for 
waterfowl production purposes. 

In short , the easement expressly re�erves for the landowner the right to engage in 
normal fat·ming practices, and the right to use his land in the customary manner 
except for draining, burning, filling and leveling. 

Brief' o f  Defendant/Appellant at 20·22, U nited States v. Seest, 63 1 F.2cl l 07 (8th Cir. 1 980). 
1 27.  See U nited States v. Welte, No. C2�8 1 ·49 ( D . N . D .  Mar. I ,  1 982), aif'd, 696 F.2d 999 (8t h  

Cir. 1 982). The trial court in Welu observed: "While an easement dot:s not grant possession in  f't:c ol' 
the  servient estate (tract ! 6X), an ea�emcnt is 'an interest in land in tht:  possession of annt hl!r. . . . ' 
and is, therefore, property. Thus, the easement covering 16X was property of th� U nited Stales. ' '  
!d. ' slip o p .  at 3-4 (citation and roomote omitted). 

1 28. Se� RESTATEMI::NT OF PROPERTY § 450 ( 1 944 ) . 
1 29 .  !d. at § 452. 
1 30.  Set U ni ted Stntes v .  Albrecht ,  496 F .2d 906 (8t h  C ir. 1 9 74). The co u r t  in Albrecht nnted: 

H :  - ... .. ..� ' . 
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. .· The specific responsibilities of a grantor are concisely ou tlim�(l ,.'·i�i;�:i.; :' .·· 

in the agreement; the grantor and his heirs , successors and assigns 
are to cooperate in the maintenance of the land as a waterfowl 
production area and may not fill , burn , drain, or permit draining 
of any wetlands on the tract . No more is required by the document . 
A reservation1 31  is also concisely stated: " It i s  understood and 
agreed that this indenture imposes no other obligations or 
restrictions upon the [grantor] . . . . " 1 3 2 . 

By its own terms, the easement acts as a limitation only on the 
grantor or his heirs, successors and assigns. The agreement does 
not and, of course, could not interfere with vested property rights 
nor contract away the powers of a water resource district. 133  

It is fundamental that the purchaser of an easement takes the 
easement subject to prior interests. 1 34 As previously explained, the 

The classification of the interest in land conveyed in this case according to the 
traditional analysis of easements is d ifficult , Here is created a non-appurtenant 
restriction on changing the natural contour of the land for the benefit of migratory 
birds. Traditionally, the interest in land conveyed would be an easement in gross, 
since such an easement "belongs to the owner of it [the United States) independently 
of his ownership or possession of any specific land. "  . • • •  By the terms of the document , 
the Herbels conveyed to the United States this interest in property " for themselves 
and for their heirs, successors and assigns. " This right to property use conveyed can 
be seen traditionally as an easement in gross for the benefit of the United S tates and to 
run indefinitely, as such eas<:ment in gross can. 

/d. at 909-9 1 0  (citations omitted), 
1 3 1 .  § 5 N.D. C£NT. CooE 47·09· 13 ( 1 978). Section 47-09- 1 3  states: "A grant  shall be 

interpreted in favor of the grantee , except that a reservation in any grant . . . is to be interpreted in 
laver of rhe grantor. "  ld. This statute should be read in conjunct ion with Farmers Union Grain 
Terminal Ass'n v. Nelso n ,  in which the court observed, in a contract dispute, that : 

There are two principles of contract interpretation which should be given special 
weight in this situation .  (1)  A contract is construed most strongly against the party 
who prepated it ,  and who presumably looked out for his best interests in the pro
cess . . . . (2) An agreement which is essentially a "contract of adhesion" should be 
examined wilh special' scrutiny by the courts to assure that it is not applied in an 
unfai t· or unconscionable manner against the party who did not participate in its 
drali ing. 

Farmer:; U nion Grain Terminal Ass ' n  v .  Nelson, 223 N .W .2d 494, 497 (N .D.  1 974) (citations omitted). Se( Oakes Farming Ass'n v. Martinson Bros. ,  3 1 8  N.W.2d 897, 908 (N .D. 1 982) 
(ambiguity in contract construed against party who caused the uncertainty). Reservations in grams, 
of course, are ge,nerally ' 'interpreted in like manner with contracts. ' • McDonald v. Antelope Land & 
Cattle Co. , 294 N . W.2d 391 , 393 (N.D. 1980), See Mueller v. Strangeland, 340 N .W.2d 450, 452 
(N .D .  1 983)(whcn language of deed is ambiguous, court may look to extrinsic evidence). 

1 32 .  Jurisdictional Statement at 7a, North Dakota v. United States, 460 U.S. 300 (1983). This 
is comristent with traditional property law concepts: "Whenever an casement exists, the servient 
owner is privileged to use the servient land in any way not inconsistent with the limited use vested in 
the easement owner. " 3 R. PowF.:u., THE LAw OF REAL PROPERTY § 405 (P. Rohan cd. ! 98 1 ). The 
court in United States v .  Albrecht also summarized the easement ,language as follows: 

The easement ct·eated no burden on the land except that the landowners in their use of 
the land covered by the easement may do noth ing w disturb the natural  state of the wetland and pothole areas. The only other burden imposed was that authorized 
representatives of the U nited States have access to those areas. 

United States v. Albrecht, 364 F. Supp. 1 349 , 1351  (D.N .D. 1 973). 
1 33 .  Stt National Lcar,rue of Cities v. Usery, 426 U .S.  833, 855 ( 1 976) (the federal government 

may not exel'cise power in a fashion that impairs the sta te's integrity or abil i ty to func tion effectively 
in a federal system). 

1 34.  Set Brown v. Jackson , 16 U .S .  ( 1 5  Wheat . )  449 ( 1 8 1 8) (deed ineffective to convey interest 
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state has a superior property interest in its watercourses . Even if the 
state did not have a property interest in its watercourses,  . the state 
has a government authority over the watercourses . 

The Department of the Interior has long recognized that even 
the acquisition of a fee waterfowl production area does not divest a 
district o f  its statutory authority. A 1 96 1  field solicitor' s  opinion 
stated: " If [the FWS] acquires fee title by conveyance of lands 
which are already within the exterior boundaries of a drainage 
district, then those lands would be subject to the jurisdiction and 
functions of the drainage district. '  ' 1 35 

A 1968 assistant solicitor' s opm10n also addressed the 
waterfowl production area easement. The assistant solicitor agreed 
that the existence of a district is a significant factor. 136  

Despite the substantial acreage subject to waterfowl 
production area easements in North Dakota, 137  North Dakota v. 
Buterbaugh138 is the only case that has addressed the issue of the 
relationship between waterfowl production area easements and a 
water resource district's 'authority. The court in Buterbaugh did not, 
however, reach the merits . 139 

that grantor does no t have); Adkins v, Williams, 4-29 F.  Supp. 32 (D. Wyo. 1 977) (deed passes only 
the interest the grantor owns at l ime of deed); Van Sickle v. Olson , 92 N .W.2d 7 77 (N.D. 1958) 
(m ineral deed passes only what mineral rights the grantor has). 

1 35 .  Memo entitled "Propriety of Wetland Acquisition in Small Watershed Projects (Public 
Law 566)," from Department of the Interior Field Solicitor, Minneapolis, Minnesota, to Chief, 
Division of Technical Services, Fish & Wildlife Service, Minneapolis, Minnesota (Feb. 1 ,  1 961). 

1 36.  Memo entitled "Adjustments of Wetlands on Waterfowl Production Area Easements," 
from the Assistant Solicitor, Department of the Interior, to the Director, Bureau of Sport Fisheries 
and Wildlife (Apr. 22, 1 968). The assistant solicitOr stated: 

/d. 

We are dealing here, not with the fee in land, but with a rather unique type of 
eascmem under which the United\States acquires a right of use for maintenance of 
waterfowl habitat in cooperation with the landowner who agrees not to drain, fill, or 
burn the area involved . It would be possible for a Slate, or a political subdivision 
thereof, to exercise its power of eminent doma in by condemnation of part of the land 
or interests therein, but only in such a manner as not to interfere with the easement of 
the United States. For instance, it might condemn a right-of-way for a main drainage 
canal which in no way interfered with the enjoyment of the wetland easement. This is 
t he general rule of law. However, if, when the United States acquired the easement, 
the land was already burdened with the rights of a drainage district , we have a 
different situation. Under such circumstances, the United States, by accepting the 
easement, would take subject to all prior rights to which the land was subject, 
including the drainage district rights. No grantee, even the Federal Government, 
except for its rights incident to sovereignty , can acquire a greater interest in land than 
that possessed by the grantor. Therefore, if the gran cor's interest was subject to 
drainage d istrict rights when the United Sta tes acquired the easement, the easement 
would be subject to those rights also. This rule applies , however, only to those rights 
which were obtained prior to the acquisition by the U nited States. 

1 37 .  The FWS has acquired waterfowl production area easements over nearly 4.8 million acres 
of p rivately owned land . Jo int Appendix at 50, North Dakota v .  Un ited Stares, 460 U .S .  300 ( 1 983). 

! 38 .  575 F. Su pp. 783 (D. N.D. 1 983). 1 39 .  North Dakota v. Buterbaugh, 575 F.  Sup p .  783 (D .N.D.  1 983). In Buterbau.�h the court 
dismissed the action because the State did not exh aust its administrative remedies , ld. at 785.  Stt supra notes 50-65 and accompanying text for a discussion of the facts of Buterbau.gh. 



684 

' .. . 

NoRTH DAKOTA LAw REviEw 

' '  · . ·• 

(VoL . 60 : 659 

.. . 
.· .

. United States v. Spring Creek Township, 1 40 which involved a · 

township road in Minnesota, may be the only reported case that 
involved a dispute between a political subdivision and the FWS 
concerning a waterfowl production area easement . Spring Creek 
Township established a road in 1 9 1 2  and the road had been used 
since that date . In 1 972 the FWS purchased, as a waterfowl 

· production area , a tract 9f land through which the road passes . The 
FWS subsequently claimed that the road was not established in 
accordance with statutory procedures and that the waterfowl 
production area included the township road . 1 4 1  The Un ited States 
District Court rejected the federal claim that the road was 
improperly established .  1 42 The court did not declare that the mere 
purchase of the waterfowl production area divested Spring Creek 
Township of its jurisdiction over the road . 143 This issue is not likely 
to be resolved until litigation directly addresses the limitations , if 
any, that a waterfowl production area easement places on the state 
or water resource districts . 

B .  THE AcREAGE IssuE 

A secondary issue primarily concerns landowners, but it also 
involves the state and water resource districts : how many wetland 
acres are subject to FWS control because of waterfowl production 
area easements? An analysis of this issue requires that two 
subissues be reviewed: 

1 .  the FWS·landowner transaction ;  144 and 
2 .  gubernatorial consent. 

1 .  The FWS-Landowner Transaction 

If a landowner offers to sell a waterfowl production area 
easement� the FWS will assess the value of the tract for migratory 
waterfowl and will calculate the number of wetland acres on the 
tract . 1 45 The FWS then prepares an "easement summary , " which 
contains the legal description of the tract, the name of the 
landowner, the easement number, the date of the grant, the date of 

1 40. 452 F. Supp. 1 44 (D.  Minn.  1 978). 
1 4 1 .  U nited States v ,  S pring Cteek Township, 452 F. Supp. 1 44,.146 (D. Mirln .  1 978). 
1 42 . /d. at  1 48. 
1 43 .  Cj Minnesota Gas Co. v. Public Serv . Comlll 'n ,  523 l". 2d 58 1 (8th Cir. 1 975), cert. drnied, 

424 U . S .  9 1 5  ( 1 9 76) (public control over private contracts). 
1 44.  The procedures us.:d by the FWS prior to the suspension of acquisit ions in 1 977 will be 

explained. The FWS will p robably follow similar procedures when the acquisition progrilm is 
I'I:Sllm<!d. 

! 45 .  The acreage calculation has been computed from photographs, which may have been 
retained in the file, or by using an average wetland acreage per squatc mile lor the area. 



1 984] WATERFOWL PRODUCTION AREAS 685 

acceptan ce by the FWS , the wetland acreage, 1 46 the total acreage of 
the tract, the wetland cost per acre, and o ther data .  

The FWS and the landowner will n egotiat e .  If  the FWS is  
successful , the  landowner will s ign a docu ment entitled "Convey� 
ance of Easement for Waterfowl Manageme nt Rights . " Payment is 
made when the easement is formally accepted by the FWS .  

Easement No . 363X, which covers the outlet channel to 
Hurricane Lake in Towner County, provides an example. 1 �7 The 
easement covers 1 60 acres although the "easement summary" 
reflects that only 23  wetland acres were identified . The FWS paid 
$ 1 , 800 for the easement - $7 8 .26  per wetland acre . The easement 
was conveyed on May 9, 1 9 75 ,  and accepted by the FWS on 
September 1 8, 1 97 5.  The conveyance of an easement by a 
landowner to the FWS is ,  therefore, similar in many respects to 
most other conveyances . 

2 .  The Gubernatorial Consent 

Federal law is clear about the necessity for gubernatorial 
consent . Section 7 1 4k�5 of title 1 6  of the United States Code 
provides that the FWS must obtain the consent of the governor or 
appropriate state agency before acquiring land . us Section 7 1 5k-5 , 
therefore, makes the governor a third party in the easement pur
chase transaction.  

North Dakota governors have consented1 o n  a county-by
county basis , to the acquisition of easements over 1 . 2 million acres 
of wetlands.  1 49 Easement 363X in Towner County illustrates how 
the gubernatorial consent has been handled by the FWS . 

The FWS is authorized to acquire easements over 2 7 ,000 acres 

1 46 .  FWS appra isers had strict instructions to avoid d iscussing wetland acrc<tgc with a 
landowner. A 1 965 memo to FWS supervisors stated: 

Appraisers have been cautioned many t imes not lO discuss wetland acre; or pric( per wetland acu with landowners when negotiadng for the easement con tract. You know 
the easement encumbers all the land described in the document even though only 
wetlands are a!Tected by the terms. You should be sure to fix in the vendor's mind at 
the t ime of signing that the easement contract covers the total acres that have been 
described in the document. 

M emo en t it led " Easement Appraisals and Negotiations, " from Regional Supervisor Robert S . .Jorgcnxon ,  Division of Realt y,  r'ish & Wildl i fe Service, Minnt!apolis , M innesota ,  to Fish & Wildlife 
Service Supervisors {Dec. ! 0 ,  1 965) (emphasis in original ) .  

1 1 7 .  Easemen t 363X covers the W Yi ,  S E � ,  N E � .  S E Yi ,  and SW V. ,  N E J.'4  of Section 3 l 
Tl 5 7 N -R68W. 

! 48 .  1 6  U .S . C .  § 7 1 5 k-5 ( 1 982).  Sect ion 7 ! 5k-5 provides, " No land shall be acqLlired wilh 
moncys from the m igratory bird conservation fund unless the acqu isition thereof has been ;1pproved 
by the Governor of the Smtc or t he appropriate State agency . ' '  /d. Ste North Dakotn v. United 
States, 460 U . S .  300, 3 !  0 ( ! 983) (gubernatorinl t:t?nscnts are irrevocable). 

1 49 . .J oint Appendix at  4-5 , North Dakota v.  U nited States, ·�60 U .S . 300 ( 1 983).  
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· , of wetlands in Towner Cou nty� Although the FWS now claims to 
· have only 24, 1 99 wetland acres under easement in Towner 
· County, 1 50 the total acreage subject to waterfowl production area 

easements in the county is 1 5 1 ,743 . 39 acres . 1 5 1  
Further,  although easement 3 63X covered 1 60 acres, the FWS 

paid the landowner for only 23 wetland acres and deducted only 23 
acres from the 2 7 , 000 authorized in the county by North Dakota 
governors . None of the wetland acres are described in the agree-

. ments by a metes and bounds description or a map . 
The failure by the FWS to describe the size and location of all 

wetlands subject to a waterfowl production area easement in a 
county jeopardizes the ability of the FWS to acquire further 
wate rfowl production area easements . The number of wetland 
acres subject to a waterfowl production area easement during a wet 
year or a wet season when wetlands are full could exceed the 
number of wetland acres authorized by the governors for FWS 
acquisition . Specifically , there could be more than 27 ,000 wetland 
acres subject to a waterfowl production area easement in Towner 
County at any one time. 

The result, at the county level, could be that the FWS has 
exhausted gubernatorial consent in a county and that wetlands may 
lose waterfowl production area easement protection. For example, 
if 30,000 acres of wetlands on the tracts are subject to waterfowl 
production area easements in Towner County in Apri1 1984, is the 
FWS precluded from purchasing additional easements in the 
county without securing further approval from the governor? In 

addition , is  the FWS preclu ded from commencing criminal en
forcement actions because 3 ,000 unidentified acres of wetlands are 
no longer subject to protection? 

The failure by the FWS to describe the size and location of all 
wetlands subject to a waterfowl production area easement in a 
specific tract jeopardizes the integrity of the easement. Again 
refe.rring to easement 363X, the FWS identified and paid for 23 
wetland acres somewhere in a 1 60 - acre tract when the easement 
was purchased but the grantor and the grantee did not discuss the 
locatio n of the 23 wetland acres . 1 52 

In Mitchell v. Nicholson153 the North Dakota Supreme Court 

1 50. This acreage, taken from the easement summary , was used to compute the payment for the 
��uscml!nt to  the grantor. 

1 5 1 .  Defendants' Response to Plaintiffs' Request for Admissions, I n terrogatories and Demand 
li•r !>roduc:t ion o f  Documents (Exhibit G · l }, Board of Managers v. Key, Civ . No. A2·8 1 · 1 78 (D. N . D . Mar. 26, 1 982), dismissedsub nom. State v. Buterbaugh ,  S75 F .  Sup p .  783 (O.N .D. 198:l ) .  

1 52 .  Sc( Memo; supra not<: 146 .  The FWS a ppraisers were under st rict insm1ctions to  uvtlid 
discussing wetland acreage. !d. 

1 53 . 7 1  N .D. 521 , 3 N .W.2d S:l ( 1942). 
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declared a quit claim deed to be void for indefiniteness of 
description when it  purported to convey " [t] wo acres of land · 

located on the North West corner of the southwest quarter of 
section eighteen . . . .  " 1 54 The cou rt held that the description of the 
deed was so indefinite "as to render the deed . . .  nugatory . " t ss 

The same principle would apply, of course, to an easement that is 
limited to 23 wetland acres somewhere in a 1 60·acre quarter 
section . 1 56 

IV . FEDERAL�STATE RECONCILIATION 

Apparently, an impasse exists between the state and the FWS 
concerning state control over its watercourses . The present FWS 
position is that a state must submit an application for a right-of-way 
permit to maintain or reconstruct watercourses. 1 57  Permits may be 
withheld if the state-proposed work is inconsistent with FWS 
objectives , Reconciliation on this issue would probably require a 
reversal in FWS policy to accommodate state interests concerning 
its watercourses . 

Lately , there has been an imp rovement in relations between 
North Dakota and the FWS over the acreage issue .  The Assistant 
Secretary of the Interior for Fish, Wildlife and Parks, Ray Arnett, 
and Governor Allen I. Olson agreed, in concept, to the delineation 
o f  location and acreage of wetland·s subject

! 
to waterfowl production 

areas. 158 A six member federal-state committee is addressing the 
details of the delineation program . 1 59 

The FWS could , in coordination with the joint comm ittee , 
begin the delineation process in 1 985 . 160 How the delineation 

! 54. Mitchell v .  Nicholson, 71 N.D. 52 1 ,  523 , 3 N.W.2d 83 , 8 4 ( 1 942). 
1 55. !d. at 529, 3 N.W.2d at 87 .  
J 56. The courts have not addressed the reladcmship o f  J 6 U .S.C. § 7 1 5k·5 w this issue. ! 5 7 .  Memorandum in SuJ?P.Ort of Defendant's  Motion to Dismiss at 1 0 ,  Board of Mana�erN v. 

Key , Civ . No. A2-8 1 - 1 78 (D.N.D. Apr. 8, r982). The brieffor the United States noted: 

The FWS has taken the position that the plain t iffs can not dredge the Hurricane Lake 
channel across wetlands subject ·to FWS 's easement for waterfowl management rights 
without FWS authorization . The FWS has an established procedure for obtaining that 
nurhorization. Pursuant to 50 CFR Part 29 Sub parr B ( 1 98 1  ) ,  the plaint iff:� may apply 
for a right-of-way permit. The permit requiremem applies not just t(l fNational 
Wildlife Refuge System] lands which the U nited. S tates owns in lee, but specifically 
applies ro lands in which the U nited States owns only an casemenc interest . 

Id. (ci t ing 50 C . F  . R . § 29.2 1 - l (b) ( 1 98 1  )) . 
158.  Interview with Gary S .  Helgeso n ,  Counsel to the Governor, in Bismarck, North Dakota 

(Feb . 2 ,  1 984). 
J 59 . North Dakota Game and Fish Commissioner Dale Henegar has been designated' as the 

primary representative for the S tate and FWS R e�ional Directo� G alen Buterbaugh has been 
designated as the prim ary represen tative for the Department' of the Interior. 

1 60. lnrerview with Gary S. H dgeson , past Counsel t o  t he Governor, in Bismnrck,  Nort h 
Dakot a  (Apr.  2, 1 985). 
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· process will involve the landowner is  still unclear. H i !  

V. SUGGESTIONS FOR THE PRACTITIONER 

A. THE TITLE OPINION 

An attorney who is representing the purchaser of real property 
in North Dakota should advise the purchaser if the real property is 
encumbered by a waterfowl production area easement . The ease� 
ment will affect the value of the land because of the easement 
restrictions and b ecause of the potential that the FWS may exercise 
additional control over the land by regulations governing the 
National Wildlife Refuge System. 

The following statement should be inserted into any title 
opinion that involves real property subject to a waterfowl 
production area easement : 

The abstract reveals that a prior owner conveyed a 
waterfowl production area easement to the United States 
on [date] . The document conveying the easement states , 
among other things, that the grantors for themselves and 
for their heirs , successors and assigns , covenant and agree 
that they will cooperate in the maintenance of the . . . 
lands as a waterfowl production area by not draining o r  
permitting the draining, through the transfer of appur� 
tenant water rights or otherwise, of any surface water 
including lakes , ponds, marshes ,  sloughs, swales, 
swamps,  or potholes , now existing or recurring due to 
natural causes on the . . .  tract on which surface w ater or 
marsh vegetation is now existing or hereafter recurs due 
to natural causes ; and by not burning any areas covered 
with marsh vegetation . It is understood and agreed that 
this indenture imposes no other obligations or restrictions 
upon the [landowners] and that neither they nor their 
successors , assigns , lessees , or any o ther person or party 
claiming under them shall in any way be res tricted from 
grazing at any time,  hay cutting, plowing, working and 
cropping wetlands when the same are dry of natural 

J 6 1 .  1 1', lbr example, th{! FWS now identifies 30 ·acres of wetlands (instead of 23 acres) on the tract subject to easement 363X, can the FWS " perfect" its casement, for example, by filing a map 
(wit h l !w register of deeds) without a supplemental agreement with the landowner? Such an action 
rou ld represent a "taking" of private property 

'
without just compensatio n .  See Loretto v. 

Teleprompter Manhat tan CATV Corp . ,  458 U .S.  4 1 9  ( 1 982) (permanent physical occupation of 
rc:ll i> I"Oj>t!t"ty is a taking). 
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causes , and that they may utilize all of the subject lands in 
the customary manner except for the draining, filling , 

leveling, and burning provisions mentioned above . 1 62 

Because of the easement ,  the land is considered a part of 
the National Wildlife Refuge System and activities on the 
land may be subject to federal regulations which govern 
the National Wildlife Refuge System (50t C . F . R .  Sub
chapter C ). 1 63 

689 

B. DEFENDING A LANDOWNER CHARGED WITH DRAINING , 
BURNING, OR FILLING A WATERFOWL .  PRODUCTION AREA EASEMENT 
WETLAND 

An attorney may be retained by a landowner who has received 
a " Violation Notice" ·or a " Summons " and "Information" for 
draining, burning, or filling a wetland subject to a waterfowl 
production area easement. 1 64 The maximum penalty that may be 
imposed under 1 6  U. S . C . §668dd(c) (1 982) is a fine of not more . 
than $500 or imprisonment of not more than six months, or 
both. 165 In addition , the landowner should expect the court to order 
restoration of affected wetlands to a natural state. 166 

If a landowner enters a plea of not guilty, the trial will be 
before a United States magistrate or a United States dis trict 
judge . 1 67 Several defenses should be considered if a trial is 
contemplated : 

1 .  Did the landowner uknowz'ngly n damage a wateifowl 
production area? 

It  may be impossible to prove that a landowner did not know 
that his land was subject to a waterfowl production area easement , 

·but it may be possible to prove that the landowner did not know a 
wetland had been affected or that h is land was a part of the 

1 6<! .  The I•'W::i periodically changed the forms. Accordingly , the actual text from the recorded 
document should be used if it differs from the lanS'Jage quoted above. 

1 63 .  See United States v .  Seest , 63 1 F.2d 1 0 7  (8th Cir. 1 980); Norch Dakota v. Buterbaugh , 5 7 5  
f .  Supp. 783 (D.N.D.  1 983). 

164. The violation notice, which is similar to a traffic ticket ,  will cite § 668dd(c) of title 1 6 o f t  he 
Un ited States Code. Su 16  U .S .C.  § 668dd(c) ( 1 982). 

1 65 .  ld. 
1 66. Su United Stares v .  Scest, 63 1 F.2d 1 07 ,  1 1 0 (8th Cir. 1 980) (when probation conditioned 

on restoration of wetlands, court should spell out requirement5 for restit ution). 
1 67 .  The landowner would not be entitled to a jury trial. !tl. at 109. The landowner would have 

the option of appearing before a magistrate or  a judge. RuLES or- PROCEDURE FOR THE TRIAL Of 
MtsDF.Mr: ... NoRs B EFORE U NrrEn STA'rEs MAC!STRAns 2(b)(5) ( ! 980). 
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National Wildlife Refuge System . 1 68 For example, the easement, 
' • by its terms, applies to ephemeral wetlands; 1 69 yet , such wetlands 
may be located only by a skilled biologist.  Easemen t s  purchased by · 

. the FWS prior to 1 976 did not reference a map identifying the 
location of wetlands 1 70 and maps which may have been prepared by 
the FWS probably were not revealed to the grantor . 1 7 1  Failure of 
the United States to prove that a defendant knew affected property 
to be a part of the National Wildlife Refuge System has resulted in 
dism issal of at least one case . 1 72 

2 .  Is the easement too indef£nite to he enforced against the 
landowner? 

The easement may be limited to the number of wetland acres 
listed on the easement summary since this number was used for 
gubernatorial consent purposes . 1 73 If so ) the number of wetland 
acres subject to the easement may be impossible to locate within a 
larger tract. This discrepancy would call into question the integrity 

1 68. If the landowner is not the grantor, the landowner should be aware of the recorded 
t'liSt'fllt"nt document. ln addition, the FWS has notified purchasers when the acquired land is subject 
tu a waterfowl production area casement. The letter notice, however, has not mentioned that the 
land is a part of the NWRS. 

1 69.  Set S. SHAW & C. FREDINE, WETLANDS OF THE UNtTED STATES: THEIR ExTENT ANO THEIR 

VAt.L'Il: TO WA'l'l::R.FOwL AND OTHER W!LOLIFE 20 (FWS Circular 39, 1956). 
1 70.  See Joint Appendix at 1 4· 1 8  & Brief for the United States at 18 n.  1 3 ,  North Dakota v. 

Unitt"d States, 460 U .S .  300 ( 1 983) (easement docu ment covering the SW X of sec. 20, T. l 49N. ,  
R. 78W . ,  McLean County). 

1 7 1 ,  See Memo , supta note 146. 
1 72 .  See U nited S tates v. Schoenborn, CR No. 8 1 ·0 1 45,  slip op. at 1 1 -1 2 (D, Minn. Mar. 26, 

1 982). The magistrate in Schomborn stated: 

The government has failed to prove beyond a reasonable doubt that defendant 
"knowingly" disturbed or injur·ed property of the National Wildlife Refuge System 
within the meaning of 16 U .S .C.  § 66Sdd(c) ( 1 973). 

Congress i ntended that a person could be found guilty of draining protected 
wetlands only if he intended to do the acts prohibited by § 668dd(c). Knowingly is 
u ndefined by the statute ; in addition, it is not mentioned in the statute's legislative 
history, nor has case law established its meaning. The problem of definition is 
c:omplicated by the grammarically ambiguous manner in which it is used since it is 
unclear precisely what elements of the offense are modified by the term . For example, 
a person may knowingl y disturb or injure property without knowing that the propeny 
is pan oft he N ational Wildlife Refuge System. 

This coun construes § 6 68dd(c) to require that a person act with the knowledge that 
his act will disturb or injure p roperty, and that he know the proferty affected is part of 
the National Wildlife Refuge System . Although current federa law lacks any general 
statutory rule of construction in this regard, the Supreme Court recently held that a 
rnemal state should be assigned to each element of an offense i f m>t otherwise stated in 
the statute . . . . Also . . . any ambigui ty  in criminal laws should be resolved in favot' of 
the defendan t . . . . 

ld. (dwtions omined). Another court, however, observed that "fs]ubscction 668dd(c) should not be 
t·unst rued as requiring specific intent . "  United �tates v. Welte, N o .  C2-81 -49, slip op. at 4 n.4 
( !).N .D .  Mar. I ,  1 982), a.ff'd, 696 F.2d 999 (8th Ctr.  1 982). 

1 73 .  Set: supra notes 1 48·56 and accompanying text for a discussion of t he gubernatorial consent 
n·quirt:mcnt .  
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of the easement and ,  at  the same time, it would raise the issue of 
knowledge. Although defendants have unsuccessfully argued that 
the United States may not acquire an easement over an entire tract 
(a quarter section), 1 H the issue has not been addressed in the 
context of the gubernatorial consent requirement . 1 75 

3 .  Did the FWS make misrepresentations to the grantor?176 

This has been an unsuccessful defense because the United 
States is usually not bound by the unauthorized representations of 
its agents . 177 The United States) however, has been bound by the 
unauthorized representations of its agents in other types of 
actions. 1 78 

4. Can a landowner physically damage an incorporeal interest? 

It could be argued that a waterfowl production area easement 
is only an incorporeal, nonpossessory interest in property and that 
the prohibitions of section 668dd(c) do not apply to such inter
ests . 1 79 Section 668dd(c) prohibits the damaging or destruction of 
United States property, language that could be construed to 
include only possessory interests of the federal government. 180 

C. CIVIL AcTIONs CHALLENGING THE VALIDITY OF WATERFOWL 
PRODUCTION AREA EASEMENTS 

The only reported attempt to rescind waterfowl production 
area easements was unsuccessful . In Werner v. United States 

1 74. See, e.g., United States v. Albrecht; . 
496 F.2d 906, 9 1 1  (8th Cir. 1974) (waterfowl 

production easement not void merely because it covered entire quarter section of land). 
1 75.  The issue was briefly mentioned in United States v. Welte .  The court of appeals, however, 

had previously declared that § 715k-5 did not apply to waterfowl proauction area easements. See 
United Scates v.  North Dakota, 650 F.2d 9 1 1 ,  9 1 6  (8th Cir. 1 98 1 ). The Supreme Court later 
corrected this error. North Dakota v. United States, 460 U.S. 300, 3 1 0  n. 1 3  ( 1 983). 

The United States generally ignored the issue in Welte. The United Snues Attorney argued that 
" all wetlands within the 1 60-acre tract are within the National Wildlife Refuge System. Due to water 
level fluctuations, this may be more or less than the 22 acres used for estii'J'late purp oses here of the 35 
acres used for estimate in Albrecht. " Brief for the· United States at 1 4·15,  United States v .  Welte, 696 
F.2d 999 (8th Cir. 1 982). 

1 76.  This defense may not be available if a previous landowner was the grantor. The current 
landownt;�r·defendant would not be misled or induced by the government to enter into an easement 
contract . Rather, the current landowner-defendant purchased the property subject to the easement. 
See United S tates v .  Schoenborn, C R  No. 8 1 ·0 1 45 ,  sl ip op. at 10 (D. Minn. Mar. 26, 1 982). 

1 77 .  Werner v . United Stares Dep 't of Interior, 58 1 F .2d ! 68 ,  1 70 (8th Cir. 1 978). 
1 78 .  See, e.g. , Pence v.  Brown, 627 F.2d 872, 874 (8th Cir. 1 980) (federal government can be 

held responsible for misrepresentations of its agents when the remedy sought is rescission). 
1 79 .  See 16 U . S . C .  § 668dd(c) ( 1 982). The prohibitions in § 668dcl(c) address physical acts -

" d isturb ,  injure, cut, burn , remove, destroy, or possess " - to tangible property. !d. The civil courts 
have dist ingu ished actions i n volving possessory and nonpossessory intel'ests. 3 R. PowELL, supra note 132, § 420. 

1 80 .  Set 16 U .S.C.  § 668dd(c) ( 1 982). 
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Department of Interior, 1 8 1 .  the rescission
,
a�tion ·. was jurisdictiori�iiy 

based on the Tucker Act . 1 82 The court ruled that the complaint was . .  

properly dismissed because the landowners ' "claim for damages is · 

clearly incidental to their primary action for injunctive relief and 
recision or reformation of the waterfowl e asements . ' ' 1 83 

Apparently ,  landowners have made no other attempt to re
scind a waterfowl production area easemen t  under the Federal 
Quiet Title Act 1 84 or any other statute . The passage of time will 
reduce the possibility of a civil challenge by landowners because of 
conveyances , 1 85 statutes of limitation, 1 86 and federal·state programs 
that m ay address the problem issues . 1 B7  

The State of North Dakota challenged the validity of 
waterfowl production area easements in the Hurricane Lake 
li tigation . 1 88 The court , however , did not address this issue when 
the complaint was dismissed for procedural reasons . 189 

VI. CONCLUSION 

The waterfowl production area easement could have been a 
simple, uncontroversial issue. However, the administrative deci
sion to use blanket easements without identifying the location and 
acreage of wetlands, the enactment of the gubernatorial consent 
provision, the enactment · of the National Wildlife Refuge System 
Administration Act of 1 966, and the phenomenal success of the 
easement acqu isition program in the State of North Dakota have 
combined to complicate an otherwise simple issue. This Article has 
been an attempt to untangle and explain these complexities . 

1 8 1 . 58 1 F.2d t 68 (8th cir. 1978). 
182. Wernet• v. U nited States, 58 1 F.2d 1 68,  1 7 0  (8th Cir. 1 978). See Tucker Act, ch. 359, 24 

Stat. 505 ( 1 887) (coditicd at 28 U .S.C. § 1 346 ( 1 982)). The court in Wuner flbserved that § 1 346 "has 
lt>ng been construed as limited to act ions for rnoney judgments and not to include suits for equitable 
relief. " 581 F.2d at 1 7 1 .  

183.  581  F.2d at 1 7 1 . 
! 84.  Pub.  L. No. 92·562, § 3(a), 86 Stat . 1 1 76 ( 1 972) (codified at 28 U.S.C.  §' 2409a (1 982)). 

The U n i ted States would probably assert a statute of limitations defense in any action arising under 
this jurisdictional auth()rity. · 

1 85 .  Rescission may be available only to the original grantor. See U nited S tates v. Schoenborn, 
CR No. 8 ! -0 1 45,  slip op. at l O (D. Minn. ,  Mar. 26, 1 982). 

1 86. Set 28 U .S . C .  § 2409(a) ( l 982). 
1 8 7 .  Su supra notes 1 57-6 1 and accompanying text fe>r  a discussion of fedcral·state 

reconcil iation. · 

1 88.  Nort h Dakota \' , Buterbll ugh , 575 F. Supp . 783 , 784 (D.N .D.  ! 983). 
1 89.  /d. at  785 . 

, . : ·_: · : . . ; 
. ,  . . .  ' . .'· 
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I. INTRODUCTION 

The relationship between the State of North Dakota and the U.S .  Fish and Wildlife Service 
(FWS) concerning waterfowl production area easements has been contentious for over thirty 
years. The genesis of the dispute and the early controversies were explained in a previously pub
lished article. [FN 1 ]  This article will address significant federal and state developments during the 
intervening quarter-century, relating to waterfowl production area easements. 

II. THE WATERFOWL PRODUCTION AREA EASEMENT ACQUISITION PROGRAM IN 
NORTH DAKOTA 

A. The Status of the Easement Program in N orth Dakota 

The origination of the waterfowl production area easement program was explained in the 
previous article :  

The 1 929 Migratory Bird Conservation Act authorized the acquisition of land for in
violate migratory bird sanctuaries. Section 7 of the Act contained an unusual accommoda
tion to the federal-state relationship: the federal government could not acquire land unless a 
state consented "by law." The State of North Dakota gave its consent in 1 93 1 .  

The 1 934 Migratory Bird Hunting Stamp Act soon provided a funding mechanism for the 
refuge acquisition program. The 1 934 Act authorized the sale of migratory bird hunting and 
conservation stamps (duck stamps) to generate *862 revenue for the newly created Migratory Bird 
Conservation Fund. 

© 2013  Thomson Reuters. No Claim to Orig. US Gov. Works. 
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A 1 95 8 amendment to the Migratory Bird Hunting Stamp Act gave the Secretary flexibility to 
acquire lands or interests in land for "waterfowl production areas." Unlike lands acquired under 
the Migratory . Bird Conservation Act, waterfowl production areas were not to be "inviolate 
sanctuaries." In addition, the amendment provided that the Secretary could acquire waterfowl 
production areas without the state legislative consent required in the 1 929 Act. [FN2] 

Since 1 95 8, the FWS has engaged in an aggressive program to purchase property for water
fowl protection area easements and acquired property interests in 1 , 1 3 6,332.87 acres for waterfowl 
production areas in North DakotG).. [FN3l The initial FWS practice was to purchase an easement 
covering all wetlands in the entire tract efland described in the easement document. Accordingly, 
the number of acres covered by the easements far exceeded the number of actual wetland acres on 
the easement tracts. [FN4] 

B .  The Key Easement Language 

The language of the standard form easement has caused significant problems during the past 
twenty years. The origins of this controversy may be traced to the acquisition methods of the FWS 
during the 1 960s and 1 970s. Prior to 1 976, the FWS standard easement conveyance agreement 
referred to the entire tract efland, rather than the wetland area itself. [FN5] The easement initially 
used by the FWS contained the following key paragraph: 

The parties of the first part, for themselves and for their heirs, successors and assigns, 
covenant and agree that they will cooperate in the maintenance of the aforesaid lands as a 
waterfowl production area by not draining or permitting the draining, through the transfer of 
appurtenant water rights or otherwise., of any surface water including the lakes, ponds, 
marshes, sloughs, swales, swamps, or potholes, now existing or recurring due to natural 
causes on the above-described tract, by *863 ditching or any other means; by not filling in 
with earth or any other material or leveling, any part or portion of the above-described tract 
on which surface water or marsh vegetation is now existing or hereafter recurs due to natural 
causes; and by not burning any areas covered with marsh vegetation. It is understood and 
agreed that this indenture imposes no other obligations or restrictions upon the parties of the 
first part and that neither they nor their successors, assigns, lessees, or any other person or 
party claiming under them shall in any way be restricted from carrying on farming practices 
such as grazing at any time, hay cutting, plowing, working and cropping wetlands when the 
same are dry of natural causes, and that they may utilize all of the subject lands in the cus
tomary manner except for the draining, filling, leveling, and burning provisions mentioned 
above. [FN6J 

In addition, the FWS prepared an administrative easement summary for each of the recorded 
easement conveyances. [FN7] The easement summaries provided information such as tract de
scription, tract acreage, wetland acreage, and cost per wetland acre even though they were not part 
of the easement agreement itself. [FN8] Thus, while the easement agreement itself described the 
easement as encumbering the entire tract of land, the corresponding easement summaries actually 
delineated the acreage of wetlands restricted by the easement. 
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III. SIGNIFICANT DEVELOPMENTS CONCERNING WATERFOWL PRODUCTION AREA 
(WP A) EASEMENTS 

Developments in the area of WP A easements have taken place in several contexts. Litigation 
has attempted to defme the areas subject to WPA easements entered into prior to 1 976 and there 
has been subsequent federal commentary upon this litigation. Recently adopted hunting regula
tions for WP A easements have complicated matters for landowners and hunters alike. The ability 
to pump the groundwater under WPA easements has also resulted in controversy. Finally, the 
state of North Dakota has entered into agreements with the U.S. Fish and Wildlife Service con
cerning WP A easements. 

*864 A. Defmition of Wetlands Covered by WPA Easements: United States v. Johansen 

United States v. Johansen [FN9l is the culmination of twenty years of contention between the 
FWS and North Dakota's farmland owners. [FN l O] In 1 996, a case arose in which two brothers 
were charged with violating the terms of their mid-1 960s easement agreement. [FNl l l  After two 
successive wet years in North Dakota, the Johansen brothers contacted the FWS with a request to 
drain certain wetlands on their property that were subject to a federal easement. [FN1 2] The FWS 
refused, arguing that all wetlands on the encumbered parcel were subject to the easement re
strictions. [FN1 3] The Johansens drained the wetlands and were charged with the unauthorized 
drainage of a waterfowl production area, a violation of federal law governing National Wildlife 
Refuge Systems. [FN14] 

As part of their defense at trial, the Johansens planned to introduce the original number of 
acres contracted for in the easement summaries, along with proof that each parcel contained 
wetland acreage in excess of what was contained within the easement summaries, even after the 
*865 wetlands were drained. [FN1 5J The United States sought to exclude this evidence as irrel
evant in a motion in limine, arguing that the easement summaries were not part of the official 
recorded easement. [FN 1 6] The federal district court held that the defense of using the acreage 
from the easement summaries was improper. [FN 1 7] As a result, the Johansens entered a condi
tional guilty plea pending the outcome of their appeal. [FN1 8] 

In Johansen, the Eighth Circuit was not convinced by the government's argument that its prior 
decisions [FN1 9] held that easements encompass all wetlands on the encumbered parcel. [FN20] 
The Johansen Court reasoned that the government's attorney had "failed to acknowledge the 
ramifications" of the United States Supreme Court's decision in North Dakota v. United States. 
[FN2 1] The decision stated that the United States had acquired interests in only the wetland acres 
described in the easement summaries. [FN22] 

Part of the problem with the easement was the method employed by the FWS in recording 
easements; the entire tract ofland that the wetlands were located on was considered to be subject to 
the easement language, rather than specific wetlands within the tract of land. [FN23] The United 
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States attorney's position was that all wetlands found on the tract were National Wildlife Refuge 
System (NWRS) property. [FN24] The Johansens' position was that only the acreage delineated in 
the easement summary was *866 NWRS property. [FN25] The government countered this ar
gument by stating that the easement summary figures were not part of the official easement 
[FN26]--that they were merely used as a yardstick for price. [FN27] 

The Johansen Court proceeded to examine the government's arguments by comparing them to 
the ruling in North Dakota. [FN28] Pursuant to the decision in North Dakota, since the easement 
was limited to the wetland acres, the FWS only owned the wet�and acres in the easement sum
maries. The United States attorney argued that "[t]here is nothing inconsistent with the FWS 
conceding that only the wetlands within the larger tract are covered by the drainage limitations . . .  
and contending that all wetlands within a particular easement tract are subject to the limitations." 
[FN29] However, the Johansen Court pointed out that the Solicitor General's brief in North Dakota 
did not state that the United States has an interest in all wetlands on the parcel, [FN30] simply that 
the United States had only acquired easements over the summary acreage. [FN3 1] 

The problem of creating a fluctuating easement was also addressed by the Johansen Court. 
[FN32] The government's argument was that any action that would inhibit the collection of water 
on a parcel would violate the terms of the easement. [FN33] The Johansen Court reiterated the 
Supreme Court's decision in North Dakota, by explicitly rejecting the FWS interpretation ofNorth 
Dakota. [FN34] Again, this was in reference to the Solicitor *867 General's brief which indicated 
wetland restrictions only applied to the set figure of acreage specified in the easement summaries. 
[FN35] 

Subsequently, the Johansen Court rejected the government's argument that the summary fig
ures could only be used to compile a total of wetland acreage to be applied against the guberna
torial consent, but not actually relate to the potholes covered by the restrictions. [FN36] Accord
ingly, the Johansen Court held that the easements were limited to the acreage listed in the easement 
summaries. [FN3 7] 

Within its decision, the Johansen Court also dispensed with the apparent contradictory ruling 
by the court in United States v. Vesterso. [FN3 8] The United States attorney in Johansen argued 
that Vesterso had rejected limiting the easement to summary acreage. [FN3 9] The Johansen Court 
addressed this argument and explained: "it is sufficient for the United States to prove beyond a 
reasonable doubt that identifiable wetlands were damaged and that those wetlands were within 
parcels subject to federal easements." [FN40J The Johansen Court clarified that this language must 
be understood within the context of the case. [FN41] It further explained that the United States 
must prove beyond a reasonable doubt that the identifiable wetlands that were damaged, existed at 
the creation of the easement, and were described in the easement summary. [FN42] 

The Johansen Court held that the United States acquired a property interest in the acreage 
designated in the easement summaries. [FN43] It concluded by reasoning that the culpability of 
this crime was fulfilled, because the brothers knew that the parcel was subject to an easement. 
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[FN44] The government had to prove that the wetlands recorded in the easement summaries were 
improperly drained, but the landowner could introduce evidence proving that the acreage in the 
easement summaries was not drained. [FN45] 

*868 Johansen appeared to be a change in the standard to determine what is NWRS property 
that may or may not favor the landowner, but the decision was obviously subject to different in
terpretations. [FN46] Michael R. McEnroe, supervisor of the wetland habitat office of the U.S. 
Fish & Wildlife Service, argued that wetland easements continue to be enforceable after Johan
sen: 

Wetlands easements are perpetual contracts with the landowner. Drainage rights to 
these tracts were owned by the people of the United States, having been purchased by the 
service. This case was never about private-property rights. 

Our staff met with one or both of the Johansens four times in the spring of 1 995 over the 
brothers' concerns about perceived water problems. We allowed them to drain three areas of ar
tificially ponded water from their fields. The remaining water on the three tracts was in potholes 
or clearly defined wetland basins . . . .  

During these four meetings, the J ohansens never asked for a map or a measurement of the 
wetlands. Sometime during late April or May, after the meetings, the Johansens drained 52 sep
arate wetlands--drained them to the bottom, not just tapped them to remove the excess wa
ter. When asked by our staff to restore the wetlands and fill the ditches, the Johansens responded 
by draining 1 0 more wetlands . . . .  

The case and the settlement have proved that the terms of the wetland easement are still legal 
and enforceable. [FN4 7] 

One of the attorneys for the Johansens obviously disagreed with the FWS interpretation. 

[Private-property rights] is exactly what the case was about. 

The 8th Circuit, in a unanimous decision, agreed with the J ohansens that the only wetland 
acres encumbered by the easements were those "in existence" at the time of the easement purchase 
in 1 964 and 1 966. That number was less than one-half the number of acres of wetlands USFWS 
sought to *869 encumber in 1 995 . . . .  The unencumbered wetlands . . .  cause[ d] excessive water 
and sheetwater to cover the tracts. That is a taking of private property without compensation by the 
government and is prohibited by the 5th Amendment. 

Not once during the "four meetings" in March and April, 1 995, between the Johansens and 
USFWS concerning their request to drain unencumbered wetlands did USFWS bring to their at-
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tention a program--in existence for nine years between the state of North Dakota and USFWS--to 
map the encumbered wetlands. That program came to light only after "court- appointed attorneys" 
pointed it out to the service and made the request. 

The first maps USFWS provided of what it believed to be the encumbered wetland acres 
showed every wetland on the tracts, and greatly exceeded its own records for the number of acres 
of wetlands purchased in 1 964 and 1 966. 

The final agreement . . .  does not provide for restoration on "all 62 wetlands" . . . . It calls for 
restoration of 89 acres of wetlands on the tracts instead of the 2 1 6  acres USFWS attempted to 
restrict. [FN48] 

B. Federal Interpretation of United States v. Johansen 

On October 27, 1 999, North Dakota Attorney General Heidi Heitkamp requested an admin
istrative interpretation of the Johansen case from the FWS. [FN49] The letter concerned the in
terpretation of the Johansen decision and questioned whether the FWS agreed that "pre-1 976 
easements [were] limited to the acreage amounts set forth in the Easement Summaries." [FN50] 
Additionally, she questioned whether a landowner could drain, "without violating the easement, 
wetland acreage that exceed[ed] the amount referred to [in] the Easement Summaries." [FN5 1] 

*870 The FWS responded by indicating that Attorney General Heitkamp's interpretation of 
Johansen may have been incorrect. [FN52] The letter stated that the FWS would continue to en
force the provisions of the wetland easement contracts in accordance with the Johansen decision. 
[FN53] Further, the FWS asserted that any landowner, subject to an easement, would have to 
obtain its approval prior to the draining of any wetlands. [FN54] 

Attorney General Heitkamp interpreted the FWS response as unhelpful and unresponsive. 
[FN55] She also expressed surprise about the FWS position because the Johansen holding ap
peared to be unambiguous. [FN56] The Attorney General believed that the FWS would welcome 
any opportunity to clarify the decision and discuss its proper interpretation. [FN57] 

On January 7, 2000, John Schneider, the North Dakota United States Attorney responded to 
correspondence from the North Dakota Attorney General's office by stating that "our interpreta
tion of the Johansen decision . . . [is that] the wetlands easements are legal, binding, and en
forceable agreements, but are limited to the ' Summary Acreage." ' [FN58] However, Schneider 
noted that much of the Johansen case depended on the individual facts relating to the wetland 
easements on the Johansen property, and that the case reaffirmed that drainage of a covered wet
land was a violation of the law. [FN59] Further, he stated that a landowner should contact the FWS 
before doing any draining or taking any action that could harm the wetland under the easement. 
[FN60] Schneider *871 specifically refused to answer any hypothetical questions relating to 
easements, acreage, and draining, based upon the rationale that each case should be viewed on a 
case-by-case basis. 
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Accordingly, although the courts have seemed to substantially clarify the FWS's property 
interest in waterfowl production area easements, it is still possible that future disputes may arise 
between the FWS and landowners about this issue. 

C. Hunting Regulations on Waterfowl Production Area Easements 

The National Wildlife Refuge Administration Act specifically provides that waterfowl pro
duction areas are part of the National Wildlife Refuge System: 

For the purpose of consolidating the authorities relating to the various categories of 
areas that are administered by the Secretary for the conservation of fish and wildlife, in
cluding species that are threatened with extinction, all lands, waters, and interests therein 
administered by the Secretary as wildlife refuges, areas for the protection and conservation 
of fish and wildlife that are threatened with extinction, wildlife ranges, game ranges, wildlife 
management areas, or waterfowl production areas are hereby designated as the ''National 
Wildlife Refuge System" . . . .  [FN61] The terms in the statute are further defmed by regu
lations adopted by the FWS: 

"National wildlife refuge" means any area of the National Wildlife Refuge System, 
except coordination areas. 

''National Wildlife Refuge System" means all lands, waters, and interests therein adminis
tered by the U.S.  Fish and Wildlife Service as wildlife refuges, wildlife ranges, wildlife man
agement areas, waterfowl production areas, and other areas for the protection and conservation of 
fish and wildlife including those that are threatened with extinction. 

"Waterfowl production area" means any wetland or pothole area acquired pursuant to section 
4(c) ofthe amended Migratory Bird Hunting Stamp Act (72 Stat. 487; 1 6  U.S.C. 7 1 8(c)), owned or 
controlled by the United States and *872 administered by the U.S. Fish and Wildlife Service as a 
part of the National Wildlife Refuge System. [FN62] 

Therefore, by statute and regulation, a wetland subject to a waterfowl production area ease
ment is a national wildlife refuge. Hunting on national wildlife refuges is strictly governed by the 
National Wildlife Refuge Administration Act and implementing regulations. For example, arch
ers may not possess drug-tipped arrows on national wildlife refuges. [FN63] The use of nails, wire, 
screws or bolts to attach a stand to a tree, or hunting from a tree into which a metal object has been 
driven to support a hunter is prohibited on wildlife refuge areas. [FN64] Further, hunters on wa
terfowl production areas may only use or possess nontoxic shot. [FN65] 

The laws governing hunting on waterfowl production area easements present a substantial risk 
to hunters who are unaware that a wetland is a waterfowl production area because the easements 
and the wetlands are unmarked. [FN66] The landowner-hunter may also be at risk--even if hunting 
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with a map that illustrates the delineated wetlands on the tract. 

D. The Appropriation of Groundwater Under WP A Easements 

In the 1 990s, the FWS began to assert that the pumping of groundwater for irrigation purposes 
may violate the "not draining or permitting the draining" language in the easement document. 
Examples of this policy were revealed by the FWS's actions related to several water permits. 

The FWS's actions concerning Water Permit No. 4977 illustrate the agency's evolving posi
tion that the easement restricted the appropriation of groundwater under the entire tract covered by 
the easement. [FN67] The FWS purchased an easement over a tract in Kidder County, North 
Dakota, in 1 966. The easement contained the standard language quoted above. [FN68] 

*873 The landowners filed an application for a water permit with the state engineer on Jan
uary 23, 1 996. The application requested approval to annually pump 202.5 acre-feet of ground 
water annually, at a pumping rate of 1 ,000 gallons per minute, to irrigate 1 3 5  acres. The requested 
point of diversion (i.e., the location of the well) and the land to be irrigated were on the tract 
covered by the easement. 

State law requires the applicant to notify all landowners within a one-mile radius of the pro
posed well. [FN69] The FWS subsequently wrote to David Sprynczynatyk, North Dakota State 
Engineer, requesting "that a determination be made of the impacts of these proposals upon the 
Service's interests before any action is taken on the applications."  [FN70] 

Sprynczynatyk granted the application on October 1 0, 1 996. The FWS promptly wrote a 
second letter to the state engineer, requesting that the state engineer reconsider his decision. The 
letter explained in part: 

In our April 3 letter, we advised that the proposed place of use was under easement to 
the Fish and Wildlife Service. I am sure that you are aware that under the Service's Small 
Wetlands Acquisition Program, the landowner agrees and is paid to protect the wetlands 
under easement from being drained, burned, filled or leveled . . . .  

Parts ofthe N 1 /2 of Section 12  are under easement, in addition to the S 1/2. The office memo 
from Scott Parkin documents the evaluation of existing data which leads to the conclusion that a 
well pumping 50 acre-feet at a rate of 250 gpm [gallons per minute] would cause a drawdown of 
the water table of about 2.4 feet at a radial distance of 660 feet. Seasonal decline in the level of a 
wetland within the same radius is estimated to be less than 5 inches. Five inches of water is sig
nificant, since temporary wetlands have an average depth of 1 0  inches. This projected drawdown 
will cause the wetlands to dry up much more quickly, given the average evaporation of over 7 
inches annually in this area. Since the approved permit allows the withdrawal of four times this 
amount, the affect on protected wetlands is obviously much greater. 
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*874 Based on the above information, I request that you reconsider your decision to approve 
Conditional Water Permit No. 4977. [FN71l 

The state engineer responded by explaining that the "drawdown of the water table due to 
withdrawal of ground water would not have an impact on temporary wetlands" and subsequently 
denied the FWS request. [FN72] 

In a letter, the FWS concurrently warned the permit holders that the agency was considering 
legal proceedings against them if they developed their irrigation project. The letter stated in part: 

I am writing to explain why the Service is concerned about your proposed project and to 
make sure that you understand that if you proceed, the United States may take you to court 
for violating the terms of the waterfowl protection easement on your property. 

The conveyance of easement for waterfowl management rights which you signed in 1 966 
states that you "will cooperate in the maintenance of the aforesaid lands as a waterfowl production 
area by not draining or permitting the draining, through the transfer of appurtenant water rights or 
otherwise, of any surface water . . . .  " On page 1 of the North Dakota *875 State Water Commis
sion Office Memo are statements that the proposed irrigation overlies the Marstonmoor Plain 
aquifer, and identifying this as an unconfmed aquifer. That means that pumping groundwater from 
this aquifer has an effect on surface water bodies which are connected to it. In the case of your 
project, that means that as water is pumped by a well, water in shallow wetlands overlying this 
aquifer will infiltrate, or leak into the ground, to make up for the water that is being removed by 
pumping . . . .  

The Fish and Wildlife Service considers drainage to include groundwater pumping causing 
the water level in a wetland to decline. Therefore, you may be cited for violating the terms of your 
easement if you construct and pump the wells covered by conditional water permit No. 4977. 
[FN73l 

The FWS raised further objections to a second application from Kidder County the same 
year. The landowner filed an application on November 1 2, 1 996, for 2 1 9  acre-feet of groundwater 
to irrigate 125 acres. [FN74] 

The FWS protested the application, contending that the withdrawal of groundwater under the 
easement would harm the National Wildlife Refuge System: 

The Service is concerned about the impacts of this proposed diversion, as the SE 1 /4 
Section 2 1 ,  T140N R7 1 W, and adjacent land, is covered by a wetland easement and is part of 
the National Wildlife Refuge System (System). Approximately 2 miles away is a tract of 
land that was withdrawn from the public domain on August 1 4, 1 962 . . . . The easement, 
other easements in the area, and the withdrawn land, are subject to the provisions of .1§. 
U.S.C. section 668dd(c), which prohibits persons from knowingly disturbing or injuring 
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property of the United States in any area of the System. A seasonal type III wetland i s  located 
in Section 2 1 ,  and may be impacted by groundwater pumping. If the wetland area is con
nected to the aquifers, then water table drawdown caused by well pumping would aggravate 
the effects of annual evaporation losses and climatic cycles. If pumping adversely affects the 
wetland area, *876 then the proposed appropriation would not be in the public interest be
cause of ( 1 )  the effect on fish and game resources; (2) harm to the Service and its real 
property interests; and (3) the inability of the applicant to complete the appropriation if it 
would violate the terms of the wetland easement. 

In the event you determine that there would be no adverse impact to the Service's interests and 
you issue a conditional water permit, please interpret this letter as a request to you to condition that 
permit to prevent violation of the Service's easement and to protect the public interest. The ap
plicant should be required to install a meter on each well and provide water use information to the 
Service on a weekly basis during the irrigation season. The conditions should include the right of 
the Service to monitor the effect of groundwater pumping on the wetlands by installing piezom
eters and/or other measuring equipment, and require that if the easement interest is affected, 
pumping must be curtailed or halted to prevent further injury. [FN75] 

The FWS protest triggered a response to the state engineer from the applicant's attorney, who 
defended the Johansens in United States v. Johansen. The attorney argued: 

The wetland easements held by the government are identical to the easements involved 
in a recent Eighth Circuit Court of Appeals decision in U.S. v. Johansen. The Court held that 
wetland easements "are limited to the acreage provided in the Easement Summaries."  The 
Court ruled that the government must prove that "identifiable, covered wetlands (as existing 
at the time of the easement's conveyance and described in the Easement Summary) were 
damaged and that the defendant knew that the parcel was subject to a federal easement." 

The government's interest in each of the tracts is limited to the number of wetland acres in
cluded in the Easement Summary and in existence at the time of the easement conveyance . . . .  

It is speculative at best that subsurface waters are subject to the limitations imposed by the 
easement. The easements only discuss surface waters. N.D.C.C. 6 1 -01 -0 1  clearly distin
guishes*877 between the two and states that subsurface waters are public and subject to appro
priation for beneficial use pursuant to the permit process. 

For someone to be in violation of the law and easement obligations, he would have to drain, 
fill, level or bum covered wetlands on the tract. It would be a difficult position for the government 
to maintain that the pumping of subsurface water drained a particular wetland . . . .  

We believe that the proposed irrigation wells will not impact the government's interest in their 
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wetland easements. Under the terms of the easement, "It is  understood and agreed that this in
denture imposes no other obligations or restrictions upon the parties of the first part and that nei
ther they nor their successors . . .  shall in any way be restricted from carrying on farming practices 
. . . and that they may utilize all of the subject lands in the customary manner except for the 
draining, filling, leveling, and burning provisions mentioned above." [FN7 6] 

The North Dakota State Engineer's staff sidestepped the legal issues raised by the FWS and 
the applicant's attorney. In a thorough analysis of the application, the staff hydrologist com
mented: 

Regarding potential damage to "real property interests of the U.S.  Fish and Wildlife 
Service," the nature of those rights and interests is stipulated by the terms of the easement. 
Because the easement is, in some respects, permissive of agricultural activities, and because 
the easement contains no explicit reference to prohibition of irrigation or pumping, the exact 
nature of the real property rights of the U.S .  Fish and Wildlife Service with reference to the 
applications of water permit &number;5070 is not clear, and according to the letter of Don
ald Becker (dated April 22, 1 997), attorney of the applicant, there appears to be some area of 
possible legal dispute. It is not appropriate that the State Engineer should make a legal de
termination over the rights and interests contained in the easement, or that disputes over such 
rights and interests, if they exist, should be decided by a prohibition of a water permit. These 
matters should be resolved by the U.S. Fish and Wildlife Service and the landowners. 
[FN77] 
*878 The North Dakota State Engineer approved the application and issued Conditional 

Water Permit No. 5070. 

The FWS explained another policy position in a letter objecting to the granting of Conditional 
Permit No. 5073 . During an exchange of correspondence, the state engineer asked for a map de
lineating the wetlands on an easement tract. The FWS responded: 

In your July 3, 1 997, letter, the Service was asked to provide the location and size of the 
wetlands that we are concerned about. The Service is currently having the Bismarck office 
prepare a wetland easement map for your office, and you should have it within a few 
days. We do not typically provide sizes of these wetlands as they are subject to natural 
fluctuations with climate, and size is relatively meaningless at any given point in time. 
[FN78] A number of other applications for water permits have also triggered similar objec
tions from the FWS. [FN79] 

E. Agreements Between North Dakota and the U.S. Fish and Wildlife Service 

In an attempt to resolve evolving conflict, the North Dakota and FWS representatives entered 
negotiations in 1 985 concerning waterfowl production areas and other issues. The initial agree
ment, approved November 1 ,  1 985, established the terms and conditions for the governor's ap
proval of the North Dakota Migratory Bird Habitat Acquisition Plan. 
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After negotiating two additional years, the parties signed agreements addressing maintenance 
of watercourses, delineation or identification of wetlands located on easement tracts, weed control, 
crop depredation, emergency haying, and other matters. The 1 985 and 1 987 agreements were 
renewed in 1 990 and 1 993 .  

When the agreements were renewed in 1 993 by Governor Edward T.  Schafer and Ralph 0 .  
Morgenweck, regional director of the FWS, the parties addressed the following issues: 

1 .  Coordination and communication between North Dakota and the FWS; 
2. Resolution of disputes and conflicts through mediation; 

3 .  Exercise of state law by the state affecting fee and easement interests of the FWS; 

*879 4. Easements acquired under the small wetlands acquisition program; 

5. Identification of wetlands protected by pre- 1 97 6 wetland easements taken under the small 
wetlands acquisition programs; 

6. Enhancement of upland habitat around wetlands under easement; 

7. Revenue sharing payments by the service to political subdivisions; 

8 .  Depredation control; 

9. Weed control; 

1 0. Emergency haying or grazing on FWS lands; 

1 1 .  Wetland classification; 

12.  Water levels and river management on national wildlife refuges on North Dakota rivers. 
[FN80l 

Although the agreements were helpful to address certain issues that arose after 1 985, the 
governor and FWS representatives have not been able to negotiate an extension of the agree
ments. Accordingly, they expired at the end of 1 996. [FN8 1] 

V. CONCLUSION 

The relationship between the State of North Dakota and the U.S. Fish and Wildlife Service 
continues to be strained, in part because of the FWS's continued expansion of control over wa
terfowl production area easements. 
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When the landowners signed the easement documents several decades ago, the FWS paid a 
specific amount related to a specific number of acres per tract to prevent "the draining . . .  of any 
surface water including lakes, ponds, marshes, sloughs, swales, swamps, or potholes, now existing 
or recurring due to natural causes . . .  " [FN82] The FWS also assured the landowners: 

It is understood and agreed that this indenture imposes no other obligations or re
strictions upon the parties of the first part and that neither they nor their successors, assigns, 
lessees, or any other person or party claiming under them shall in any way be restricted from 
carrying on farming practices such as grazing at any time, hay cutting, plowing, working and 
*880 cropping wetlands when the same are dry of natural causes, and they may utilize all of 
the subject lands in the customary manner except for the draining, filling, leveling, and 
burning provisions mentioned above. [FN83] 

However, the FWS--through a series of statutes, regulations, and administrative actions--has 
asserted that the easements are now national wildlife refuges within the National Wildlife Refuge 
System, that the easements included all land within the described tract, and that the easements 
prevent normal farming activities such as irrigation. North Dakota has responded by supporting 
the defendants in Johansen and by resisting FWS efforts to expand control over waterfowl pro
duction area easements. 

Based on the events of the past four decades, it seems the conflicts between the state and FWS 
concerning waterfowl production areas will not soon be resolved. 

[FNal]. B.A., Concordia College, 1 968; J.D., University of North Dakota, 1 973 ; member of the 
North Dakota Bar; currently the North Dakota State Health Officer. 

[FNaa1] .  B.A., Concordia College, 1 995; J.D., University ofNorth Dakota, 1 999; member ofthe 
North Dakota Bar; currently a North Dakota assistant attorney general. 

[FN1]. See Murray G. Sagsveen, Waterfowl Production Areas: A State Perspective, 60 N.D. L. 
Rev. 659 ( 1984). Much of the dispute centers around the fact that waterfowl production area 
easements are part of the national refuge system; thus, they have the same protections as any of
ficially designated waterfowl refuge. See 1 6  U.S .C. § 668dd(a)(l) (Supp. IV 1 998). The primary 
issue, as shall be illustrated, concerns easement wetlands that are often poorly identified and are 
continually expanding or contracting. See id. 

[FN2]. Sagsveen, supra note 1 ,  at 659-60. 

[FN3]. See 1 999 U.S. Fish & Wildlife Service Ann. Rep. of Lands Under Control of the U.S .  Fish 
& Wildlife Service 29. There are roughly 45,250,560 acres of land in North Dakota. See U.S. 
Census Bureau, U.S. Dep't of Commerce, Statistical Abstract of the United States 240 (I 1 9th ed. 
1 999). 
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[FN4] . See Sagsveen, supra note 1 ,  at 684-87; see also Paul D. Odegaard, Case Comment, Waters 
and Water Courses-Game: What Does the Future Hold for Eleven Thousand Federal Wetland 
Easements in North Dakota? United States v. Johansen, 93 F.3d 459 (8th Cir. 1 996), 73 N.D. L. 
Rev. 345 (1997). 

[FN5] . United States v. Johansen, 93 F.3d 459, 463 (8th Cir. 1 996). 

[FN6]. Sagsveen, supra note 1 ,  at 667 n.42 (quoting Jurisdictional Statement at 7a, North Dakota 
v. United States, 460 U.S .  300 (1983)). 

[FN7] . See Johansen, 93 F.3d at 462. 

[FN8]. See id. 

[FN9] . 93 F.3d 459 (8th Cir. 1 996). 

[FN 1 0] .  See generally United States v. Schoenborn, 860 F.2d 1 448 (8th Cir. 1 988); United States 
v. Vesterso, 828 F.2d 1 234 (8th Cir. 1 987); United States v. Seest, 63 1 F.2d 1 07 (8th Cir. 1 980); 
United States v. Welte, 635 F.  Supp. 388 (D.N.D. 1 982). 

[FNl ll .  See Johansen, 93 F.3d at 462. 

[FN12] .  See id. at 460. According to the easement summaries, the wetland acres purchased were 
33  acres in two separate tracts, labeled 2 1X and 24X, and 35 acres in tract 3 0X. See id. at 462. 
North Dakota and the FWS had an agreement concerning the easements at the time. See North 
Dakota and U.S. Fish and Wildlife Service Agreements, signed on July 27, 1 993, by Ed Schafer, 
Governor of North Dakota, and Ralph Morgenweck, Regional Director, U.S .  Fish & Wildlife 
Service. In Section V. Part B . ,  Identification of Wetlands, the document states:  

It is agreed by North Dakota and the Service that the Service will identify wetlands 
protected by pre-1 976 wetland easements on a case by case basis, if requested to do so by the 
landowner, a local entity of government, or the Governor. It is further agreed that if requests by 
individuals or the Governor exceed the administrative capability of the Service, the Service will 
provide for identification of wetlands protected by wetland easements in accordance with a pri
ority based on need and availability of funds. 
Id. ; see also infra Part III.E. 
[FN13]. See Johansen, 93 F.3d at 460. The letter from the FWS stated in part: 

Your area has been hard hit in the last two years . .  .. This particular tract of land has a 
high number of basins on it. This, I'm sure, combined with the high rain amounts has caused you 
some difficulty farming in the past year . .  . The only provisions of the easement that allow for 
drainage are when [there] are safety or health concerns involved. Another way of saying this is 
unless your roads or farmstead is in danger of being flooded, no drainage can take place. 
Id. at 462 (quoting Letter from Hoistad to Kerry Johansen (Mar. 1 7, 1 995) (Ex. D-121 )) .  It does 
not seem that the FWS had followed the spirit of the document, which was to provide a mechanism 

© 201 3  Thomson Reuters. No Claim to Orig. US Gov. Works. 



76 NDLR 861  Page 1 5  
76 N.D. L .  Rev. 861  

by which wetlands protected prior to 1 976 would be identified to provide certainty and clarity. 
[FN1 4] .  See id. at 462. The Johansens alleged that in 1 995, there were 83 .8 ,  64.9 ,  and 67. 1 wetland 
acres on tracts 2 1X, 24X, and 3 0X, respectively. See id. at 462 n.3 .  

[FN1 5] .  See id. at 462. 

[FN1 6] .  See id. 

[FN 1 7] .  See id. 

[FN1 8] .  See id. 

[FN1 9]. See, e .g., United States v. Vesterso, 828 F.2d 1234, 1 241 -42 (8th Cir. 1 987). 

[FN20]. See United States v. Johansen, 93 F.3d 459, 462 (8th Cir. 1 996). 

[FN21]. Id. at 463 (citing North Dakota v. United States, 460 U.S. 300 (1 983)). The United States 
filed suit against North Dakota because the North Dakota legislature had enacted a statute that 
effectively restricted the United States' ability to acquire wetland easements in North Dakota. See 
North Dakota, 460 U.S. 3 00; see also Act of Apr. 2 1 ,  1 977, ch. 204, § 2, 1 977 N.D. Laws 461 , 463 
(codified as amended N.D. Cent. Code § 20. 1 -02- 1 8 . 1  (Supp. 1 999)). The law requires that the 
governor submit proposed wetlands acquisitions for approval by the board of county commis
sioners ofthe county where the land is located. See N.D. Cent. Code § 20. 1 -02- 1 8 . 1 .  Ifthe county 
does not recommend the acquisition, the governor may not recommend it. See Act of Apr. 2 1 ,  
1 977, ch. 204, § 3 ,  1 977 N.D. Laws 461 ,  463 (codified as amended at N.D. Cent. Code § 
20. 1 -02- 1 8.2 ( 1 991)  (authorizing the landowner to negotiate the time period of the easement, to 
restrict the easement by legal description to land, wetland, or water, and to drain any af
ter-expanded wetland or water area in excess of the legal description)); see also Act of Mar. 3 1 ,  
1 977, ch. 426, § 1 ,  1 977 N.D. Laws 923 (codified as amended at N.D. Cent. Code § 47-05-02. 1 
( 1 999) (restricting all easements to 99 years)). Note that in Johansen, the Eighth Circuit did not 
mention Vesterso and its interpretation ofNorth Dakota v. United States, 460 U.S. 300 (1 983). The 
Eighth Circuit made reference to and gave much weight to the representations made by the United 
States in North Dakota, that the United States had in fact acquired easements for 4,788,300 acres.  
See Johansen, 93 F.3d at 464-65 (citing North Dakota, 460 U.S. 300, 3 1 1  n. l4  (1 983)). 

[FN22]. See id. 

[FN23] .  See id. at 463 . 

[FN24] . See id. 

[FN25]. See id. Therefore, the J ohansens argued that the easement did not cover every wetland that 
might develop on the larger tract contained within the easement description. See id. 
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[FN26]. See id. at 464. The Johansen Court cited to Schulz v. Hauck, 3 12 N.W.2d 360, 363 (N.D. 
1 981), for the proposition that unrecorded, extrinsic evidence may be permissible to interpret 
ambiguous language. The issue of whether the terms of the easement are ambiguous is a question 
of law. See, e.g., Atlas Ready-Mix v. White Props., Inc., 306 N.W.2d 2 12, 220 (N.D. 1981). 

[FN27]. See Johansen, 93 F.3d at 464. 

[FN28]. See id. at 464-65 (citing North Dakota v. United States, 460 U.S. 3 00 (1 983)). 

[FN29]. Id. at 465. The Johansen Court reasoned that the easement might be acceptable because 
the easement described entire tracts of land, relying on Eighth Circuit precedent, which bolstered 
the government's position. See id. at 464. 

[FN30]. See id. at 465 .  

[FN3 1]. See id. 

[FN32]. See id. at 465-66. The Johansen Court acknowledged that, although troublesome, one 
might be able to interpret the Court's decision in North Dakota to allow the easement restrictions to 
cover all of the wetlands on the encumbered tract. See Johansen, 93 F.3d at 466. Compare id. with 
Odegaard, supra note 4, at 368-69 (reasoning that this narrow interpretation may be inconsistent 
with the Supreme Court in North Dakota because of the Court's ruling that North Dakota's law 
allowing drainage of after-expanded wetlands was hostile to federal law). 

[FN33]. See Johansen, 93 F.3d at 465 . 

[FN34]. See id. at 465, 466. The Johansen Court further reasoned that this could complicate the 
gubernatorial consent provision of the authorizing statute. See id. The obvious problem with the 
fluctuating easement would be the additional acreage component. See id. at 465 .  The gubernatorial 
consents only authorize approximately 1 . 5 million acres of wetlands easements. See id. Therefore, 
the fluctuating easement would require constant attention to the amount of acres actually under 
water. See id. at 466; see also infra Part III.E. 

[FN35]. See Johansen, 93 F.3d at 466. 

[FN36]. See id. The Johansen Court noted that there must be a correlation between the acreage 
figures applied against the consent and the actual restricted acreage. See id. at 465, 466. 

[FN37J. See id. at 468. 

[FN3 8]. 828 F .2d 1 234 (8th Cir. 1 987). 
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[FN39]. See United States v. Johansen, 93 F.3d 459, 467 (8th Cir. 1 996). 

[FN40]. See id. 

[FN41] . See id. at 467 (citing United States v. Vesterso, 828 F .2d 1234, 1 242 (8th Cir. 1 987)). The 
context in which the statement was made was to reject the defendant's allegation that the federal 
government had not complied with the gubernatorial limitation by identifying all wetlands covered 
by the federal easements. 

[FN42]. See id. 

[FN43]. See id. at 468. 

[FN44] . See id. 

[FN45]. See id. This order should require the FWS service to delineate the wetlands, if it is to 
prove that NWRS property was injured. 

This case was remanded to the district court, and the parties settled out of court. See 
Stipulation for Settlement, Johansen (Aug. 1 9, 1 997) (No. C3 -95-62) (stipulating that once the 
boundaries of the original wetland tracts are delineated by the FWS, the Johansens will plug and 
fill the tracts and all criminal charges will be dropped). The Johansen brothers agreed to plug 
ditches into and out of the drained wetlands, and the federal government agreed to dismiss the 
criminal charges. See Letter from Michael D. Nelson, Attorney for Kerry Johansen, to Hon. Ed
ward T. Schafer, Governor, State ofNorth Dakota (Aug. 2 1 ,  1 997) (on file with authors). 

[FN46]. See, e.g., Michael R. McEnroe, Feds No Loser in Wetlands Case, Bismarck Trib. (Bis
marck, N.D.), Sept. 8, 1 997, at 4A. 

[FN47]. Id. 

[FN48]. Donald R. Becker, Property Rights Did Prevail in Wetlands Case, Bismarck Trib. (Bis
marck, N.D.), Sept. 14, 1 997, at 3C. 

[FN49]. See Letter from Heidi Heitkamp, North Dakota Attorney General, to Ralph Morgenweck, 
Regional Director, U.S .  Fish & Wildlife Service (Oct. 27, 1 999) (on file with authors) . 

[FN50]. Id. 

[FN5 1]. Id. The Attorney General provided a hypothetical to aid any FWS interpretation which 
provided: 

Assume that an Easement Summary contains an acreage amount of 30  acres and that 
during a wet cycle the lone wetland on the parcel expands to 40 acres .  Is it the FWS's position that 
the landowner is allowed to drain down that wetland so that it contains no more than 30  acres? Or 
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is it the FWS's position that the landowner can't do anything to reduce the size of  the wetland no 
matter how large it may become? 
I d. 
[FN52] .  See Letter from Ralph Morgenweck, Regional Director, U.S .  Fish & Wildlife Service, to 
Heidi Heitkamp, North Dakota Attorney General (Nov. 1 9, 1 999) (on file with authors) ("This 
case received much media attention and, as a result, there seems to be many interpretations about 
what the final decision said."). 

[FN53]. See id. 

[FN54]. See id. Specifically, Morgenweck wrote that "[u]nder the Service's [FWS] easement 
contracts and the provisions of the National Wildlife Administration Act, no one may do any 
draining . . .  without prior consultation and the approval of the Service. These activities are nor
mally allowed for limited circumstances and then only through temporary permits issued by the 
Service." Id. The FWS did not respond to the Attorney General's hypothetical. See id. ; see also 
Letter from Heidi Heitkamp, supra note 49. 

[FN55]. See Letter from Heidi Heitkamp, North Dakota Attorney General, to Ralph Morgenweck, 
Regional Director, U.S.  Fish & Wildlife Service (Dec. 6, 1 999) (on file with authors) ("[Y]ou 
[Morgenweck] did not respond to most of my letter and gave the rather unhelpful reply that the 
FWS enforces its easements 'in accordance with that decision. '  That is good to know, but my 
question was, and still is, how does the FWS interpret Johansen?"). 

[FN56] .  See id. 

[FN57]. See id. The Attorney General repeated the hypothetical situation in the first letter. See id. 
(quoting Letter from Heidi Heitkamp, supra note 49). 

[FN58]. Letter from John Schneider, North Dakota United States Attorney, to Heidi Heitkamp, 
North Dakota Attorney General (Jan. 7, 2000) (on file with authors). 

[FN59]. See id. ; see also Letter from Ralph Morgenweck, Regional Director, U.S. Fish & Wildlife 
Service, to Heidi Heitkamp, North Dakota Attorney General (Jan. 25, 2000) (on file with authors) 
(reiterating the statements made by Schneider). 

[FN60]. See Letter from John Schneider, supra note 58 .  Schneider suggested that if a dispute arose, 
the parties should mediate the dispute and re-institute the North Dakota and U. S. Fish and Wildlife 
Service Agreements pamphlet of 1 993 .  See id. ;  see also infra Part III.E. 

[FN6 1].  1 6  U.S .C. § 668dd(a)Cl) (Supp. IV 1 998). 

[FN62]. 5 0  C.F.R. § 25 . 1 2  (1999). The regulations were originally adopted in 1 976. See 41 Fed. 
Reg. 9 1 66-91 67 (March 23 1 976). 
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[FN63].  See 50 C.F.R. § 32.2Cg) (1 999). 

[FN64] . See id. § 32 .2(i). 

[FN65]. See id. § 32.2(k). 

[FN66]. The statute provides in part: ''No person shall disturb, injure, cut, burn, remove, destroy, 
or possess any real or personal property of the United States, including natural growth, in any area 
of the System; or take or possess any fish, bird, mammal, or other wild vertebrate or invertebrate 
animals or part or nest or egg thereof within any such area . . . .  " 1 6  U.S.C. § 668dd(c) (Supp. IV 
1998). "Any person who violates or fails to comply with any of the provisions of this Act or any 
regulations issued thereunder shall be fined under Title 1 8, or imprisoned for not more than 1 year, 
or both." Id. § 668dd(f)(l). 

[FN67]. The water permit files are maintained in the office of the North Dakota State Engineer, 
Bismarck, North Dakota, in accordance with section 61-04-02 ofthe North Dakota Century Code. 

[FN68]. See supra Part II.B. 

[FN69]. See N.D. Cent. Code § 6 1 -04-05 (Supp. 1999). 

[FN70]. Letter from Cheryl C. Williss, Chief, Division of Water Resources, Mountain-Prairie 
Region, Fish and Wildlife Service, U.S. Department of the Interior, to David A. Sprynczynatyk, 
North Dakota State Engineer (Apr. 3 ,  1 996) (on file with authors). 

[FN7 1]. Letter from Cheryl C.  Williss, Chief, Division of Water Resources, Mountain-Prairie 
Region, U.S. Fish & Wildlife Service, U.S. Department of the Interior, to David A. Sprynczy
natyk, North Dakota State Engineer (Oct. 24, 1 996) (on file with authors). The letter provided 
some historical background to explain the FWS actions: 

North Dakota is one of six states comprising the Prairie Pothole Region, which contains 
thousands of depressions that fill with water and become wetlands ranging in size from small 
puddles to hundreds of acres. This area provides the nesting and rearing habitat for millions of 
migratory waterfowl and other water-dependant migratory birds. Scientists around the world 
recognize this area as the most important breeding ground for waterfowl in the United States. The 
relatively recent case of North Dakota v. United States, 460 U.S. 300 (1 963), stated at 3 1 0  that 
"[t]he protection of migratory birds has long been recognized as a 'national interest of very nearly 
the first magnitude." ' ,  citing Missouri v. Holland, 252 U.S. 4 16  (1920). 

In addition to supporting habitat for wildlife, wetlands serve a variety of ecological 
functions and provide thousands ofhours of recreational pursuits, such as hunting, bird watching, 
boating and wildlife observation. These benefits are enormously important to the public. 

Between the drought years of 1989 through 1 992, wetland habitat conditions in this area 
were so depleted that there was national concern regarding whether or not waterfowl populations 
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could survive and if some species, such as the canvasback duck, would become endan
gered. Permitting additional groundwater development which will aggravate the effects of cli
matic conditions could be devastating to waterfowl populations. 

[FN72]. Letter from David A. Sprynczynatyk, North Dakota State Engineer, to Cheryl C. Williss, 
Chief, Division of Water Resources, Mountain-Prairie Region, U.S. Fish & Wildlife Service, U.S. 
Department of the Interior (Dec. 24, 1 996) (on file with authors) . 

[FN73]. Letter from Cheryl C. Williss, Chief, Division of Water Resources, Mountain-Prairie 
Region, U.S .  Fish and Wildlife Service, U.S. Department of the Interior, to Lorenz and Opal 
Rohde, Applicants for a conditional water permit (Nov. 4, 1 996) (on file with authors). 

[FN74]. The water permit files are maintained in the office of the North Dakota State Engineer, 
Bismarck, North Dakota, in accordance with section 6 1 -04-02 ofthe Nmih Dakota Century Code. 

[FN75]. Letter from Cheryl C. Williss, Chief, Division of Water Resources, Mountain-Prairie 
Region, U.S .  Fish & Wildlife Service, U.S. Department of the Interior, to David A. Sprynczy
natyk, North Dakota State Engineer (Feb. 14, 1 997) (on file with authors). 

[FN76]. Letter from Donald R. Becker, Attorney, to David A. Sprynczynatyk, North Dakota State 
Engineer (Apr. 22, 1 997) (on file with authors). 

[FN77]. Memorandum from Scott Parkin, Hydrologist, North Dakota State Water Commission, to 
David A. Sprynczynatyk, North Dakota State Engineer and Milton 0. Lindvig, Director, Water 
Appropriation Division (Apr. 3 ,  1 998) (on file with authors). 

[FN78J. Letter from Ralph Morgenweck, Regional Director, U.S. Fish & Wildlife Service, to 
David A. Sprynczynatyk, North Dakota State Engineer (Sept. 3, 1 997) (on file with authors). 

[FN79]. See, e.g., Water Permit No. 5297 and Water Permit No. 5 1 47.  

[FN80]. See North Dakota and U.S. Fish & Wildlife Service Agreements (July 1 993). 

[FN81]. Interview with Robert Harms, attorney for Edward T. Schafer, Governor, State ofNorth 
Dakota (Oct. 9, 2000). 

[FN82]. See supra Part II.B. 

[FN83]. See supra Part II.B. 

76 N.D. L. Rev. 861  
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TESTI MONY OF MICHAEL R. McENROE 

NORTH DAKOTA CHAPTER, THE WILDLIFE SOCIETY 

H OUSE BILL 1 399 
H OUSE AGRIC ULTURE COMM I TTEE 

FEBRUARY 8, 201 3  

C h a i rman  Joh nson a n d  m e m bers of House Agricu ltu re Comm ittee : 

For the record I am Mike McEn roe, representing the North Dakota 

C h apter of The Wildlife Society, a p rofessional  o rganization 

representing over 350 wildlife biologists, land man agers, law 

enfo rcement officers, u niversity p rofessors and researchers i n  the 

natu ral resou rce field.  I am here today to oppose House Bill 1 399. 

HB 1 399 d irects the Attorney General to bring legal actio n  against the 

U.S. Fish and Wildlife Service to del ineate and properly d escribe every 

wetland easement that has been acq u i red in  North Dakota. 

Since 1 976, every easement pu rchased from a will ing sel l e r  landowner 

has b een p rovided w ith  a map of the  easement. I n  fact, the landow n er 

signs the m a p  w hen h e/she  accepts the easement offer. The map is filed 

with the easement at the county cou rth ouse. 

On easements acq ui red p rior to 1 976, admittedly most of the easements, 

t h e  Service p rovides easement maps to landowners when req uested. 

The Service also provides maps to interested third pa rties fo r proj ects 

suc h  roads, wind fa rms, oil  and gas d evelopm ent. The Service has been 

prov iding such maps to lan downers and inte rested pa rti es since the 

m i d - 1 990s. 

It  seems to make little sense to sue the Fish and Wildl ife Service to make 

them provide a service they have been p rovi ding for the last 1 5-20 years, 

Ded i ca ted  t o  t he w i s e u s e  of a l l  na t u r a l r e s o u r c e s  



or longer in the case of post-1976 easements. The Chapter urges a Do 
Not Pass on HB 1399. 

Thank you, and I will try answer any questions from the Committee. 
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North Dakota Grain Growers Association 
Testimony on HB 1 399 

Senate Natural Resources Committee 
March 7, 20 1 3  

Chairman Lyson, members of the Senate Natural Resources Committee, for the record 
my name is Brad Thykeson, President of the North Dakota Grain Growers Association. I 
appear before you today in support of HB 1 399. 

HB 1 399 directs the Attorney General to look into the feasibility of bringing a lawsuit to 
force the United States Fish and Wildlife Service (USFWS) to delineate and properly 
describe ALL of the USFWS wetland easements in North Dakota. Up until now the 
agency has refused or has improperly defined its purported easement holdings in the state 
to the detriment of landowners, political subdivisions, as well as the agriculture and 
energy industries in our state. Such action/inaction being taken by USFWS is an 
economic inhibitor for the state of North Dakota. 

Chairman Lyson, Members of the Senate Natural Resources Committee, you have heard 
many times the North Dakota Grain Growers Association expound on the need for 
orderly water management in the state. This is a critical component for the continued 
success in our state' s  economy. Policies and procedures adopted by USFWS in regards 
to wetland easements stand in the way of that success. Time and again orderly water 
management as well as orderly energy development has been stymied by USFWS 
pol icies and procedures in the definition of purported easement boundaries. It seems that 
easement boundary lines and definitions vary like the North Dakota weather which 
confounds management efforts at every tum. HB 1 3  99 is an effort to bring common 
sense to USFWS policies and procedures by forcing an agency to define its holdings in 
the state. In any other land transaction that would be good business; it' s time for North 
Dakota to force the USFWS to fol low this common sense approach. 

I would like to refer the Committee to the United States Fish and Wildlife Service 
easement maps which I have handed out. Each dot on the map represents a conservation 
easement in the state of North Dakota. Do you know the size of each of these tracts? 
That's alright because neither does the United States Fish and Wildlife Service, nor do 
they intend on defining that acreage unless forced to do so. 

NDGGA provides a voice for wheat and barley producers on domestic policy issues - such as crop insurance, disaster assistance 
and the Farm Bill - while serving as a source for agronomic and crop marketing education for its members. 

Jlr 

Phone: 701 .222.2216 I Toll Free: 866.871.3442 I Fax: 701 . 223.0018 1 2401 46th Ave SE Suite 204 Mandan, N D  58554 



Note the USFWS caveat on the bottom right hand comer of their map which says "the 
USFWS makes no claim as to the accuracy or completeness of the displayed 
information." 

Some will argue that mapping easements takes time. Mr. Chairman, members of the 
Committee, some of these easements began in the 1 960's and 1 970's; in a 40-50 year 
timespan shouldn't the federal government know where their easement properties begin 
and end and shouldn't they let landowners know on a definitive basis? 

Some will argue this is not a matter of defining easement boundaries but is a dispute on 
what constitutes a "wetland" in the state. While I do not agree with the USFWS 
contention that any spot of any size that stays wet for more than 3 minutes is a wetland in 
North Dakota, this issue is about the definition easement boundaries not the definition of 
a wetland .. 

Chairman Lyson, members of the Senate Natural Resources Committee, it is a sad day 
when the State of North Dakota has to sue the federal government to force a federal 
agency to adhere to good faith efforts put forth in laws and contractual obligations to 
North Dakota citizens. HB 1 399 seeks to force USFW to conduct reasonable cooperation 
with the landowners which was the intention of the easement program' s  authorizing 
legislation. Therefore the North Dakota Grain Growers Association asks for your 
favorable consideration of HB 1 399 and would urge the Senate to concur. 
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HB 1399 

Good morning, Chairman Lyson and members of the Senate Natural Resources 

Committee. My name is Julie Ellingson and I represent the North Dakota Stockmen's 

Association. 

We stand in support of HB 1399 to consider bringing legal action against the U.S. 

Fish and Wildlife Service regarding the delineation and description of wetland 

easements. 

The expanded interpretation of easement boundaries have resulted in what we 

would consider "takings" and breeches in private property rights and constitute 

serious action to seek resolution. 

For these reason, we ask for your do-pass recommendation. 



U n ited States Department of the I nterior 
FISH AND WILDLIFE SERVICE 

Audubon National Wildlife Refuge 
3275 1 1 1h St. NW 

Coleharbor, ND 58531 -94 1 9  

March 7 ,  201 3 

Senator Sta n ley Lyso n, Chairman 

Senate Natural Resou rces Com m ittee 

Dea r Chairman Lyson, 

Re: Testimony on H.B .  1399 

My name is Lloyd Jones a nd I represent the U.S.  Fish and Wildl ife Service ( FWS). I wou ld l ike to 

provide testimony on HB 1399. 

The bi l l  req u i res the Attorney Genera l  to consider legal action against the FWS to deli neate a n d  

prope rly describe every wetland easement acqui red by t h e  FWS. Fi rst, the U .S.  Congress 

a utho rized the easement program in 1958. Every wetland easement acq uired by the FWS si nce 

that time, is del i neated a nd properly described by lega l description and recorded in the 

courthouse. Every wetland easement ever acquired in North Dakota, a l ready meets the crite ria i n  

this b i l l .  

If the i ntent of  the bi l l  was to have the FWS identify the location of individ ual  wetlands within the 

easement del.ineation, that is  a lso being addressed.  Every wetland easement acquired after 1976 
has a n  acco m pa nying map that identifies the location of wetlands that a re incl uded in  the 

easement agreement. The landowner signs the map and the easement agreement. Both the 

easement agreement and the map a re provided to the la ndowner a nd also recorded in  the 

courthouse. For those easements acq uired before 1976, the FWS is in  the process of producing 

wetland location maps. We have a ded icated staff that is completing this ma pping a nd have a 

priority process in place that addresses any individ ual  la ndowner req u est. 

Hopefu l ly this information cla rifies issues that were raised in HB 1399. 

llo� 
U .S. Fish a n d  Wild life Service 
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PRIOR IDSTORY: (**  1 ]  Appeal from the United States District Court for the District of 
North Dakota. CR C3-95-62-01 .  Honorable Rodney G. Webb, District Judge. 

DISPOSITION: Reversed. 
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Fargo, ND. Additional attorney appearing onthe brief was Donald R. Becker. Counsel who pre
sented argument on behalf of the Amicus (State ofND) was Charles M. Carvell, AG, Bismark, ND. 
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* The Honorable Andrew W. Bogue, United States District Judge for the District of South 
Dakota, sitting by designation. 
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[*460] HEANEY, Circuit Judge. 

In the early 1 960s, the federal government purchased easements on the farmland tracts of Kerry 
Johansen and Michael Johansen (the Johansens) for the maintenance of waterfowl production areas. 
After two unusually wet years in North Dakota, the Johansens requested the United States Fish and 
Wildlife Service (FWS) to delineate the extent of its wetland easements. The FWS refused, arguing 
that any wetlands that develop during wet years are subject to the easements' restrictions. Neverthe
less, the Johansens proceeded to drain portions of their farmland tracts to contain the surface and 
subsurface [*46 1 ]  water. The United States then charged the Johansens with unauthorized drain
ing of wetlands in a Waterfowl Production Area, a violation of 1 6  U.S.C. § 668dd (1 994). In re
sponse to a motion in limine by the United States Attorney, the United States District Court [* *2] 
for North Dakota prohibited the Johansens from arguing that the federal wetland easements covered 
only 1 05 acres on the three tracts and that more than that number of wetland acres remained intact 
after the draining. After entering a conditional guilty plea, the Johansens now appeal that order. We 
reverse. 

I. 

A. History of the Federal Conservation Program. 

In 1 929, Congress enacted the Migratory Bird Conservation Act, 45 Stat. 1222, ch. 257 (1 929) 
(codified as 1 6  U.S.C. § 7 1 5  et. seq. ( 1 994)). Recognizing the importance of preserving potholes for 
migratory waterfowl, ' the Act authorized the Secretary of the Interior to acquire lands to be used for 
migratory bird sanctuaries. 1 6  U.S.C. § 7 1 5d. Acquisition was made subject to the consent of the 
state in which the land was located. 1 6  U.S.C. § 7 1 5f. 2 The Migratory Bird Hunting and Conser
vation Stamp Act was passed in 1 934 to fund the acquisition of bird sanctuaries. 48 Stat. 45 1 ( 1 934) 
(codified as 16 U.S.C.  § 7 1 8  et seq. ( 1 994)). Subsequently, the conservation effort's strategy shifted 
away from the creation of large bird sanctuaries toward the preservation of wetlands on private 
property. Accordingly, federal law was amended [**3] in 1 958 to permit the acquisition of wet
land easements on individual parcels which were designated "Waterfowl Production Areas. "  Pub. L. 
85-585, § 3 ,  72 Stat. 487 (1 958) (codified as 16 U.S.C. § 7 1 8d(c) ( 1 994)). The source of funding 
was later increased, but the acquisition of the wetland easements was conditioned on the consent of 
the governor of the state (as opposed to the state legislature as under the Migratory B ird Conserva
tion Act). The Wetlands Act of 1 96 1 ,  Pub. L. 87-3 83, § 3,  75 Stat. 8 1 3  (codified as 1 6  U.S.C.  § 
7 1 5k-5 ( 1 994)). From 1 96 1  to 1 977, the governors of North Dakota consented to the acquisition of 
easements covering 1 .5 million acres of wetland. See North Dakota v. United States, 460 U.S.  300, 
3 1 1 , 75 L. Ed. 2d 77, 1 03 S.  Ct. 1 095 (1 983). These consents further specified the maximum acre
age that could be acquired in each county of North Dakota. 

[* *4] 

1 Much of the State of North Dakota, as well as parts of the Canadian Provinces of Mani
toba, Saskatchewan, and Alberta, constitutes what marine biologists call the northeastern drift 
plain. As a prairie pothole region, each square mile of the drift plain is dotted by as many as 
seventy to eighty potholes, three to four feet deep, that retain water through July or August 
because of the soil's poor drainage capacity. These geographical attributes are of particular 
importance to certain migratory waterfowl that prefer these potholes as a habitat to raise their 
young because they provide isolated protection and a source of aquatic food. 
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2 North Dakota, the state in question here, gave its consent to the acquisition by the United 
States of areas in the State ofNorth Dakota "as the United States may deem necessary for the 
establishment of migratory bird reservations." 1 93 1  ND Laws, ch 207, p.  360. 

B. The Steele County Tracts. 

In the mid- 1 960s, as part of the Waterfowl Production Area Program, the FWS purchased 
easements on three tracts ef land from the Johansens' predecessors. These tracts, described as Steele 
County tracts 2 1 X, 24X, and 30X, consist of two half sections (3 1 9.58 acres and 3 1 7.70 acres) and 
a half section plus eighty acres (3 95.98 acres), respectively. As with most wetland easement pur
chases, the FWS used a standardized wetland conveyance developed for the program. The convey
ance instrument granted the United States "an easement or right of use for the maintenance of the 
land described below as a waterfowl production area in perpetuity . . . .  " As was standard practice 
prior to 1 976, the conveyance then legally described the whole parcel. In exchange for the ease
ment, the property owner was given $ 600 for each [* * 5] of the half-section parcels and $ 700 for 
tract 3 0X. The conditions imposed by the easement on the servient tenement are as follows: 

The parties of the first part . . .  agree to cooperate in the maintenance of the afore
said (*462] lands as a waterfowl production area by not draining or permitting the 
draining, through the transfer of appurtenant water rights or otherwise, of any water in
cluding lakes, ponds, marshes, sloughs, swales, swamps, or potholes, now existing or 
reoccurring due to natural causes on the above-described tract, by ditching or any other 
means . . . .  

Along with the recorded easement conveyance, the FWS prepared an Easement Summary which 
provided information including the tract description, the tract acreage, the wetland acreage, and the 
cost of the wetland per acre. According to each of the summaries, the wetland acres purportedly 
purchased were thirty-three acres in both tract 2 1 X  and tract 24X and thirty-five acres in tract 30X 
(Summary Acreage). The FWS has subsequently published annual reports in which it continues to 
represent that it controls thirty-three, thirty-three, and thirty-five acres of wetland on the tracts in 
question. See, e.g. , Annual [**6] Report of Lands Under Control of the U.S.  Fish and Wildlife 
Service (Sept. 30, 1 980) (Ex. D- 1 54); U.S. Fish and Wildlife Service, Acreage Summary Record for 
Steele County Waterfowl Production Area (Ex. D- 1 57). 

C.  The Johansens. 

The spring of 1 995 was a wet one in North Dakota. The Johansens, farmers in Steele County, 
North Dakota, were faced with the second consecutive wet year and farmland that could not support 
farm machinery due to the surface and subsurface water. 3 Aware that their farmland tracts were 
burdened by wetland easements, Kerry Johansen wrote the FWS to explain his problem and to ask 
"what water (he could] contain to get back to (his] normal farming practices."  Letter from Kerry 
Johansen to Hoistad (Jan. 1 ,  1 995) (Ex. D-120). In response, the FWS concurred that "your area has 
been hard hit in the last two years . . . .  This particular tract of land has a high number of basins on it. 
This, I'm sure, combined with the high rain amounts has caused you some difficulty farming in the 
past year. " Letter from Hoistad to Kerry Johansen (Mar. 1 7, 1 995) (Ex. D-1 2 1) .  Despite its sympa
thy for the Johansens' difficulty, however, the FWS concluded: "The only provisions of the (**7] 
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easement that allow for drainage are when [there] are safety or health concerns involved. Another 
way of saying this is unless your roads or farmstead is in danger of being flooded, no drainage can 
take place. "  !d. In spite ofthis admonition, the Johansens dug ditches on the tracts to contain the 
water. • 

3 The Johansens allege that in 1 995 there were 83.8,  64.9, and 67. 1 wetland acres on tracts 
2 1 X, 24X, and 30X, respectively. 
4 The extent and impact of the ditching have not been determined by a trier of fact. It is 
undisputed that some wetlands were drained as a result of the ditches. 

As a result of their ditching, the Johansens were charged with draining wetlands covered by 
FWS easements in violation of 16 U.S.C. § 668dd ( 1 994). In their defense, the Johansens planned to 
introduce the Easement Summaries and proof that each parcel, after the draining, contained wetland 
acreage in excess of the acreage provided for in the Easement Summaries. The United States, in a 
motion in limine, sought [**8] to exclude the evidence as irrelevant, arguing that the Easement 
Summaries were not part of the recorded easement and that defense theories claiming any limitation 
of the wetland easements had been rejected by this court. Relying on this court's decision in United 
States v. Vesterso, 828 F.2d 1 234 (8th Cir. 1 987) (Heaney, J.), the district court held the defense 
was improper and excluded the proffered evidence. The Johansens then entered conditional guilty 
pleas, subject to the outcome of this appeal, from that pretrial order. 

II. 

The government's prosecution of this case has been described by the Johansens as a shell game. 
We cannot disagree. The United States Attorney argues that prior decisions by this court have spe
cifically interpreted the wetland easements to encompass all wetlands on the encumbered parcel. 
The government's argument, however, fails to acknowledge the ramifications of both the interven
ing Supreme Court decision in North Dakota, in which the Court adopted a more [*463] restrict
ed interpretation of the wetland easements, and the representations made by the Solicitor General 
during that litigation. s The broad interpretation now advanced by the United States [**9] Attorney 
is not only inconsistent with the representations made by other federal officials, it wo.uld also raise 
serious questions with respect to limitations imposed by the easement program's enabling statute. 
Moreover, the stringent posture assumed in this enforcement prosecution does not comport with the 
efforts toward a "cooperative and helpful relationship between North Dakota, its farmers and politi
cal subdivisions, and the U.S. Fish and Wildlife Service" which is fundamental to the success of 
conservation programs. See North Dakota and US. Fish and Wildlife Service Agreements 1 (July, 
1 993) (Ex. D-1 59). 6 

5 Implicit within the figures quoted in the Solicitor General's brief is the representation that 
the United States had acquired title to thirty-three, thirty-three, and thirty-five acres on tracts 
2 1 X, 24X, and 30X, respectively. See infra at 9- 1 0. The United States Attorney argues that 
"even if this Court would accept an argument that the federal government must pick only 3 3  
or 3 5  acres (as the case may be) in each tract to protect, what makes the defendant think we 
would not pick the acreage they have drained? Indeed, we have already done so by charging 
them with illegal draining." Appellee's Br. at 1 1 .  Given the Johansens' attempts to involve the 
federal government in the delineation of its rights to the land, this declaration is repugnant to 
the notions of fair notice. 
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6 This court notes that North Dakota has filed an amicus brief on behalf of the Johansens. 

A. Interpretation of the Wetland Easements. 

In essence, this case revolves around the interpretation of the wetland easements purchased by 
the federal government. State law will generally govern the interpretation of a real property con
veyance instrument, either through direct application or through the "borrowing" principles of fed
eral law, so long as it is neither aberrant nor hostile to federal property rights. See United States v. 
Little Lake Misere Land Co. , 4 1 2  U.S. 580, 59 1 -96, 3 7  L. Ed. 2d 1 87, 93 S .  Ct. 2389 ( 1 973); cf 
United States v. Albrecht, 496 F.2d 906, 9 1 1  (8th Cir. 1 974). Under North Dakota law, while the 
principles of contract law guide the inquiry, see N.D. Cent. Code § 47-09- 1 1  ( 1 978); Royse v. East
er Seal Society for Crippled Children & Adults, Inc. , 256 N.W.2d 542, 544 (N.D.  1 977), the "pri
mary purpose in construing a deed is to ascertain and effectuate the intent of the grantor. " Malloy v. 
Boettcher, 334 N.W.2d 8, 9 (N.D. 1 983). 

This suit, as well as numerous other suits involving wetland [* * 1 1 ] easements, arises in large 
part because prior to 1 976, the FWS described wetland easements by referring to the entire tract of 
land rather than to the particular area of the covered wetlands. Since 1 976, the FWS has recorded a 
map locating the covered wetland acres as part of every easement document. However, as a conse
quence of the former practice and the fact that prairie potholes, by nature, are ill-defined and subject 
to fluctuation, there has been a considerable amount of confusion regarding what the earlier wetland 
easements actually covered. See, e.g. ,  Albrecht, 496 F .2d 906; United States v. Seest, 63 1 F .2d 1 07 
(8th Cir. 1 980); United States v. Welte, 63 5 F. Supp. 388  (D.N.D. 1 982), a.ffd, 696 F .2d 999 (8th 
Cir. 1 982). 

The United States Attorney for North Dakota takes the position that all wetlands found on an 
encumbered tract at any given time are covered by the easement and cannot be drained in any fash
ion. In other words, there are no "uncovered wetlands" on the parcel described by the easement. The 
Johansens, however, claim that the easements cover only a portion of their property and not every 
wetland that might develop during any given year. In support [** 1 2] of their interpretation that 
only the potholes existing at the time of the easement conveyance are covered by the easement's re
strictions, the Johansens point to the easement document language limiting drainage of potholes 
"now existing or reoccurring due to natural causes on the above-entitled land." Primarily, however, 
the Johansens rely on the Easement Summaries which indicate that thirty-three wetland acres were 
purchased on tracts 2 1 X  and 24X and thirty-five wetland acres were purchased on tract 30X. 

[*464] The United States Attorney rejects the Johansens' reliance on the Easement Summaries 
for two reasons. First, the United States Attorney points out that the summary figures were not rec
orded as part of the easement document. This fact, however, is not necessarily preclusive. See 
Schulz v. Hauck, 3 1 2  N.W.2d 360, 363 (N.D. 1 9 8 1 )  (holding that use of unrecorded, extrinsic evi
dence is permissible to interpret ambiguous grant language). Second, the United States Attorney 
contends that these summaries do not evidence the parties' intent, but were merely "used by gov
ernment negotiators as a yardstick of the purchase price." Appellee's Br. at 1 0. 

The government's interpretation is not [** 1 3] unreasonable, given that the legal description of 
the easement includes the whole tract. More importantly, this interpretation has been given to the 
easements by this court in past decisions. See, e.g. , Albrecht, 496 F.2d at 9 1 2  (holding that ditching 
encumbered parcel violated terms of easement); Seest, 63 1 F .2d at 1 08 (holding that ditching parcel, 
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although not diminishing the surface water, altered the natural flow of surface and subsurface water, 
violating the terms of the easement); Welte, 635 F. Supp. at 389 ("Had the government obtained an 
easement on only 22 acres [the acreage identified in the Easement Summary] , appellants would 
have a valid point. The government obtained its easement on all 1 60 acres [the entire parcel] , how
ever. "). Thus, at least as of the early 1 980s, there was considerable case law to support the govern
ment's position that the easements prevented drainage on any portion of the described parcel. 

B. The Impact of United States v. North Dakota. 

The interpretation given the easements by this court in the early 1 980s was rejected by the Su
preme Court. Starting in the 1 970s, the cooperation that had marked the joint effort between the 
[ *  * 1 4] federal and state governments to provide waterfowl habitats began to break down. After 
North Dakota enacted a series of laws intended to restrain further federal purchase of wetlands, the 
United States brought suit seeking to have the laws declared invalid. One of the objections raised by 
North Dakota during the litigation was that the total area described by the wetland easements, 
4,788,300 acres, exceeded the gubernatorial consents which had limited the FWS to 1 .5 million 
wetland acres. This court held that the gubernatorial consents were not required for the acquisition 
of waterfowl production areas. United States v. North Dakota, 650 F.2d 9 1 1 ,  9 1 6  (8th Cir. 1 9 8 1 ), 
affd on other grounds, 460 U.S. 300, 75 L. Ed. 2d 77, 1 03 S. Ct. 1 095 (1 983). The Supreme Court 
rejected that view, acknowledging that "Congress has conditioned any such acquisition upon the 
United States' obtaining the consent of the Governor of the State in which the land is located. " 460 
U.S.  at 3 1 0  & n. 1 3 .  

While conceding that the limitations imposed by the gubernatorial consent were applicable, the 
United States represented that it had not exceeded the maximum wetland acreage. In its brief to the 
Supreme Court, the United States contended: [*  * 1 5] 

While the total gross area described in the easement documents is 4, 788,300 acres, 
because the easement restrictions apply only to the wetlands acres North Dakota's con
tention that the United States already has acquired more acreage than the gubernatorial 
approvals encompass is without merit. By contrast, since the United States obtained 
gubernatorial consent to acquire easements over 1 ,5 1 7,437 acres of wetlands and has 
only acquired easements over 764,522 wetland acres, it is entitled to acquire [] addi
tional D acres . . . .  

Brief for the United States at 1 9, North Dakota v. United States, 460 U.S. 300, 75 L. Ed. 2d 77, 1 03 
S. Ct. 1 095 ( 1 983) (No. 8 1 -773) (citations omitted) (North Dakota Brief). The latter figure, 
764,522, was based on the acreage figures provided in the Easement Summaries. ' In other words, 
for the purposes [*465] of that litigation, the United States contended that the wetland easement 
restrictions applied only to the thirty-three, thirty-three, and thirty-five acres on the Johansens' 
tracts. The Supreme Court accepted the federal government's interpretation of the easement re
strictions: 

North Dakota next argues that the gubernatorial consents, if valid, have already 
[* * 1 6] been exhausted by acquisitions prior to 1 977. This argument stems from the 
practice of including within each easement agreement the legal description of the entire 
parcel on which the wetlands are located, rather than merely the wetland areas to which 
the easement restrictions apply. If the entire parcels are counted toward the acreage 
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permitted by the gubernatorial consents, the United States already has acquired nearly 
4.8 million acres, far more than the 1 .5 million acres authorized. The United States has 
conceded as much in its answers to North Dakota's interrogatories. App. 49 ("The total 
acreage described in the permanent easements . . .  is 4,788,300 acres . . . .  "). As the 
easement agreements make clear, however, the restrictions apply only to wetland areas 
and not to the entire parcels . . . .  The fact that the easement agreements include descrip
tions of much larger parcels does not change the acreage of the wetlands over which the 
easements have been acquired. 

North Dakota, 460 U.S.  at 3 1 1  n. l 4. 

Page 7 

7 In response to an interrogatory asking, "How was the '764,522 wetland acres' figure 
computed," the FWS stated, "the 764,522 wetland acres is a summation of the wetland acres 
reported on the Easement Summary Sheets for all waterfowl production area easements ac
quired in North Dakota. The figure is used for record keeping and reporting purposes ."  De
fendants' Response to Plaintiffs' Request for Admissions, Interrogatories, and Demand for 
Production to Defendants, filed on April S, 1 982, Answer to Interrogatory No. 40(a), in Board 
of Managers et al. v. Key, et al. (later changed to North Dakota v. Butterbaugh), Civ. No. 
A2-8 1 - 1 78,  on file in the trial court. Exhibit D- 1 1 5, at 23 . 

[ * *  1 7] Although this interpretation of the easements, that the restrictions "apply only to wet
land areas and not to the entire parcel," seems clearly at odds with this court's prior decisions hold
ing the contrary, the United States Attorney contends there is no inconsistency: 

There is simply nothing inconsistent between the U.S. Fish and Wildlife Service 
conceding that only the wetlands within the larger tract [are] covered by the drainage 
limitations and therefore that only that acreage counted against the "county consents" 
and . . .  at the same time contending that all wetlands within a particular easement tract 
are subject to its limitations. 

Appellee's Reply Br. at 3 .  What the United States Attorney fails to acknowledge, however, is that 
the Solicitor General's brief did not claim that the United States had acquired an interest in all wet
lands on the parcel, but rather explicitly stated that the United States "had only acquired easements 
over 764,522 wetland acres," i. e. , the Summary Acreage. North Dakota Brief at 1 9. The implication 
of the United States' brief in North Dakota is clear: the United States acquired easements over thir
ty-three acres [** 1 8] on tracts 2 1 X  and 24X and thirty-five acres on tract 3 0X. 

It is important to note, however, that although the Supreme Court generally accepted the federal 
government's argument limiting the easement restrictions to the encumbered parcels' wetlands, it 
did not explicitly limit the wetland easement to the Summary Acreage. The Court merely stated that 
"the fact that the easement agreements include descriptions of much larger parcels does not change 
the acreage of the wetlands over which the easements have been acquired. " North Dakota, 460 U.S.  
at 3 1 1  n. 1 4. a Statements made by the Solicitor General in his North Dakota brief and the FWS re
sponse to interrogatories are not a binding statement of the rights of the United States. See Federal 
Crop Ins. Corp. v. Merrill, 332 U.S.  3 80, 3 83-84, 92 L. Ed. 1 0, 68 S.  Ct. 1 ( 1 947). 
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8 The Court's treatment of this argument implicitly suggests, however, that the "acreage" is 
a set figure and not subject to fluctuation. 

C .  Problems with a Fluctuating Easement. 

Although the Court's language [* * 1 9] in North Dakota permits an interpretation of the ease
ment to cover all wetlands on the encumbered [*466] tract rather than limiting the easements' 
scope to the Summary Acreage, doing so would create a host of problems. Under this interpretation, 
the number of wetland acres subject to the easement restrictions would fluctuate with the amount of 
rainfall. Not only is this inconsistent with the FWS Annual Summaries of the number of wetland 
acres under its control and traditional norms of real property conveyance, see Restatement of Prop
erty § 45 1 ,  cmt. m ( 1 944) (requiring definiteness), it would prohibit ditching on the entire, legal
ly-described parcel. According to the government's theory, any action that would inhibit the collec
tion of water in a particular depression would violate its interest in existing and future wetlands. 
Given that these properties are pocketed by depressions of various depths, however, any ditching 
will impact the formation of wetland. See Albrecht, 496 F.2d at 909 ("An expert in water biology 
testified that the ditching had the same effect as a drought . . .  and that the usefulness of the [] land 
as a waterfowl production area had been 'significantly [* *20] reduced."'). Thus, the wetland ease
ments' restrictions, as interpreted by the United States Attorney, would apply to the entire parcel. 
This was clearly and explicitly rejected by the Supreme Court in North Dakota. 

This interpretation also presents problems with respect to the gubernatorial-consent component of 
the program's authorizing statute. If the easement restrictions expanded with the amount of wetland 
present on a parcel at any particular time, the acreage of federal wetlands counted against the gu
bernatorial limitation would fluctuate as well. This figure would also need to be kept current to en
sure compliance with the gubernatorial consents, something that the federal government has been 
reluctant to do in the past. See Vesterso, 828 F.2d at 1 242. The United States Attorney's suggestion 
that the Easement Summary figures may be used to compile a total of wetland acreage to be applied 
against the gubernatorial consents, but need not relate to the potholes actually covered by the re
strictions, Appellee's Reply Br. at 2, can be rejected out of hand. Clearly, in order for the gubernato
rial consent provision of the enabling statute to be meaningful, there must be a [**2 1 ]  direct cor
relation between the figure of federal wetland acres applied against the consents and the actual 
acreage restricted by the wetland easements. Even were the federal government to assume the task 
of maintaining an accurate and current tally of the existing wetlands, that fluctuating figure could 
conceivably exceed the gubernatorial limitation during a wet year, thereby violating the terms of the 
easement program's enabling statute. 9 In its reply brief, the United States Attorney's Office re
sponds to this possibility as follows: 

In the unlikely event the State could prove that the total wetland acres under ease
ment in a particular county, when at maximum fill, exceeded the gubernatorial consents 
previously given, such an assumption might give rise to a right to bring a declaratory 
j udgment or contract action against the federal government. What such a suit might 
yield is unclear, but what is clear is that it would not void all easements taken in that 
county or confer upon either the State or the landowners the right to choose which wet
lands within each easement the federal governme:rlt gets tO keep.- - - -
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Appellee's Reply Br. at 4 (emphasis added). We decline to [* *22] follow the 
" cross-that-bridge-when-you-get-to-it" approach espoused by the United States Attorney's Office. 
Given the choice, we believe it more prudent to avoid this possibility by interpreting the easements' 
scope in a manner that fixes the federal acreage counted against the gubernatorial consent limita
tion. 

9 Tbis court has not received any assurances that there is enough room under the cap to 
make this possibility unlikely. Given that a wet year is likely to impact the water levels of an 
entire county similarly and that the gubernatorial limitations are imposed on a coun
ty-by-county basis, the possibility of exceeding the gubernatorial consents' acreage limitation 
could not be discounted. 

Therefore, we hold that the federal wetland easements are limited to the acreage provided in the 
Easement Summaries. This approach has the additional advantage of consistency with prior repre
sentations by the federal government of its interest in the [*467] properties, including the FWS 
Annual Survey and the Solicitor General's [* *23] position in the North Dakota litigation. 

D. Post-North Dakota Case Law. 

In its motion in limine to the district court, the United States Attorney argued that this court's 
decision in United States v. Vesterso, 828 F.2d 1 234 (8th Cir. 1 987), rejected limiting the federal 
wetland easements to the Summary Acreage. In Vesterso, this court considered a case in which a 
North Dakota county water board had undertaken two drainage projects on properties subject to 
federal wetland easements. Id. at 1 237. Despite being advised of the federal easements by the state 
water commission, the county water board completed the projects without conferring with or noti
fying the FWS. Id. at 1 23 8 .  

I n  affirming the convictions, we wrote, "it i s  sufficient for the United States to prove beyond a 
reasonable doubt that identifiable wetlands were damaged and that those wetlands were within par
cels subject to federal easements. "  !d. at 1 242. The United States Attorney interprets this language 
to mean that the drainage of any wetlands on a burdened parcel violates section 668dd. This lan
guage, however, must be understood within its context in the opinion: rejecting the defendants' 
[* *24] assertion that the federal government had not ensured compliance with the gubernatorial 
limitation by identifying all wetlands covered by the federal easements. Id. at 1 24 1 .  In the same 
section, we wrote :  

Before the United States can prove a person damaged federal property a s  prohibited 
by section 668dd( c), it does not have to describe legally each wetland to which the re
strictions apply and further determine whether the total wetland acreage exceeds the 
limits imposed by the gubernatorial consent for the county. 

Id. at 1 242. In this context, our discussion is simply understood to mean that the government did 
not need to legally describe the confines of each covered wetland under the pre- 1 97 6 easements to 
ensure compliance with the gubernatorial consent limitation, a question already answered by the 
Supreme Court in North Dakota. 
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The language in Vesterso regarding what the United States must prove is better understood to 
mean that the United States must prove beyond a reasonable doubt that identifiable, covered wet
lands (as existing at the time of the easement's conveyance and described in the Easement Sum
mary) were damaged and that the defendant (**25] knew that the parcel was subject to a federal 
easement. See Vesterso, 828 F.2d at 1244 (holding that defendants, who knew that the parcel was 
encumbered by a wetland easement, cannot claim that they did not know a particular wetland was 
covered by the easement because such a lack of knowledge would be caused by "willful blind
ness. ") .  This meaning is made clearer later in Vester so when we concluded: 

We realize that the federal wetland easements in North Dakota have generated con
troversy and, in some instances, frustration for landowners. We point out, however, that 
the State ofNorth Dakota and landowners are not without recourse if the easements 
cause flooding, for example, which results from nonnatural obstructions to water flow. 
The prudent course in any event requires consultation with the Fish and Wildlife Ser
vice before undertaking drainage on parcels covered by easements . . . .  There is no ev
idence in the record indicating that [] cooperation would not have been forthcoming in 
this case. Instead of seeking cooperation, the appellants acted on their own by digging a 
ditch approximately three feet deep and fifteen feet wide across the easement in clear 
(* *26] violation of the Wildlife Refuge Act. 

Id at 1 245 (emphasis added). Having been so advised by this court, the Johansens sought coopera
tion from the FWS to contain the flooding that emersed their farmland. Unfortunately, the coopera
tion to which we alluded was not forthcoming. 

Our decision in United States v. Schoenborn, 860 F.2d 1448 (8th Cir. 1 987), reiterates this 
court's revised interpretation of the wetland easements. In that case, we reviewed the district court's 
fmding that a Minnesota farmer had violated a wetland easement. Specifically, Schoenborn's viola
tions consisted of draining four basins (as potholes are (*468] known in Minnesota) and filling 
nine ditches. On review of each individual alleged violation, this court examined evidence that the 
specific potholes existed at the time of the easement conveyance, a clear departure from our prior 
practice focusing on any ditching of the burdened parcel, cf Albrecht, 496 F.2d at 9 1 1 ,  as well as 
the state of the basin at trial. Thus, Schoenborn implicitly acknowledged the limited scope of the 
wetland easements. 

E. The District Court's Pretrial Order. 

In this case, the district court's decision was predicated [* *27] on a fundamental (albeit under
standable) misinterpretation of this circuit's case law with respect to the scope of federal wetland 
easements. Therefore, we review the district court's pretrial order excluding evidence de novo. See 
United States v. Singer Mfg. Co. , 374 U.S. 1 74, 1 92-93 , 1 0  L. Ed. 2d 823 , 83 S. Ct. 1 773 ( 1 963).  
We hold that the United States' wetland easements acquired title on the acreage specified in the 
Easement Summaries. Although the mens rea element of this crime is fulfilled by proof that the de
fendant knew the parcel was subject to a wetland easement, see Vesterso, 828 F.2d at 1 244, the 
government must still prove that the defendant drained the Summary Acreage covered by the feder
al wetland easement. The converse is also true: a defendant must be permitted to introduce evidence 
proving that they did not drain the Summary Acreage. 
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The wetland acquisition program was conceived of as a ·partnership between the federal gov
ernment, the states, and individual property owners. As with any partnership, success requires good 
faith and reasonability. Although the United States Attorney pays lip service to the program's goal 
of co-existence between Waterfowl Production Areas and [* *28] "normal farming practices," the 
government ignores the obvious potential consequence of its interpretation: the reduction of culti
vable land on tract 2 1 X  by over sixteen percent would be a significant economic impediment to the 
continued viability of normal farming practices. It strikes this court as contrary to the program's 
goal of reasonable cooperation to refuse a request to identify the scope of the federal government's 
interest in a property and then prosecute the property owner for making his best efforts to contain 
surplus water to the protected federal wetlands. Therefore, we remand this case to the district court 
for action consistent with this opinion. 
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THIS INDENTURE, by and between Wallac e F. Radtke and Mabel Radtke , hi s 

O F  EA SEMENT FOR ·WATERFOWL 

wife , of Hurdsfi eld, North Dakata and The S t ate of . North Dakota . 

parties o£ the first part, and the UNITED STATES OF AMERICA, acting_ by and through the Secretary of 
the I nterior or his authorized representative , party of the second part. 

WITNESSETH: 

WHEREAS , section 4 of the Migratory Bird Hunting Stamp Act of March 16 , 1934, as amended by section 3 of the Act o£ August 1 ,  1958: (72 Stat. 486, 16 U.s.c . , sec. 718d ( c) } , authorizes the 
Secretary o£ the Interior to acquire small wetland or pothole areas suitable for. use as waterfowl 
production areas : 

WHEREAS , the lands described below co�tain or include small wetland or po:thole areas ���t�.bnu ·��J;· ��e as waterfowl production areas : 

.· ·"'- � . ·NQ�;-_.THEREFORE, for and in consideration of the sum of Four Hundred Dollars 
. .-·· �·.: ($40Q •. 00};-)he parties of the first part hereby convey to the United States , collliUencing with 
:· :.: the jl�cep�c&. o� · this indenture by the Secre tary of the Interior or his authorized representative 

: .-::: . .  which acceptance.-must be made within s ix months of the execution of this indenture by the parties 
� of the 'first part,:  or any subsequent date as · may be mutually agreed 'upon auring the term of this 
·� _. ·. o�i,o11:,· a\1..; ,I!IUe�el)t or right of use for the IIJ!lintenance of the land described below as e. waterfowl 

-:--:; -:.� productlon ar.ea··'J.n perpetui�i including the r�ht of access thereto by authorized representatives 
-·::.:.::&,� · �h·� U�:l.��� :states : W�.L s C ounty, �orth Dakot a 

> .r:f· �  r ·  \'_ ·: . - - T .  146 N. , R .  73 W. , 5th P .  M • 
. .. . . . . , : ,  . .  . . . -

s ec tion 34, E}------------------=-

Subject , however , to all existing rights-of-way !or highways , roads , railroads , pipelines , 
canals , laterals , electrical tra.nsmis�ion lines , telegraph and telephone lines , and all out
standing minera�_ righta . 

The parties o£ the first part , for themselves and Cor their heirs , successors and assigns , 
covenant and· agree that · t,�ey;:_will ' cooperate in the maintenance of: the aforesaid lands as a waterfowl 
production area 'by not draining or permitting .i!be dr"-ining , through the transfer of appurtenant 
water rights or otherwise, or any surface wate� .incl�g lakes , ponds , marshes , sloughs , swales , 
swamps , or potholes , nov existing or reoccurring due to natural causes on the above-described tract ,  by ditching or any other means ; by not tilling in with earth or a qy  other material or leveling, any 
part or portion of the above-described tract on which surface water or marsh �egetation is now 
existing or hereatter reoccurs due"t.ci· .:na.tural :causes ; and by not burning any areas covered with 
marsh vegetation. It is understood and agreed that this indenture imposes no other obligations or 
restrictions upon the parties of the first part and that neither they nor their successors , assigns , 
lessees , or any other person. or party claiming under them shall in any way be restricted from 
carrying on 'farming practices such as graiirig,: hay cutting, plowing , working and cropping wetlands 
when the same are dry or natural oau.'les , and that they ma1. 1.!1;llize all . of tl)e subj ect lands in the 
customary manner except for the draining , filling , leveling , and burning provisions mentioned above. 
Excepted are certain drainage ditches which the parties of the first part may malnlain and/or wefla11ds which are deleted fr�m the pro
VIsions of this easement. The above exceptions are shown on -a m!IP" cemfled by the Regional Director at the time of acceptance. 

SPECIAL PROVISIONS · · · · · . .  

1.  This indentUI·e shall not be binding upon the"UNITED STATES' OF AMERICA until accepted 
on behalf: or the United States by the Secretary or th� Interior or his authorized representative , 
although this indenture is acknowledged by the parties of: the first part to· be presently binding 
upon the parties of the first part and to remain so vntil the expiration of said period for accept-

�-.h.a1'o.i.na.bcw.o-<ia�cl.,-b;y_....�t.u.a.-oC th-papa,..�=-:bJ.�h-.£.izg.t.-p=�t.b.,_,.,,..._ __ ______ _ 

UNITED STATES OF AMERICA, or the sum of One Dollar, the receipt of which is hereby expressly 
acknowledged by parties of the first part. ·· · ·  . . · · ·  · · 

2 .  Notice o f  acceptan�l} or this agreeme.Jlt ehall be givv:1 the par\iel q£ tll.� fi�st pwt by certified mail addressed to wallac e F .  .ttadtke at .t:l.urds:fJ.e.La, �ortih Uafota, 
and sueh notice shall b e  binding upon all the parties of the first part without sending' a separate 
notice to each. 

3. The parties of the first part warrant thilt no person or selling agency has been 
employed ·or retained· to solicit Ol'·'·secure ·this: coritr.act upon agreement or understanding for a 
commission , percentage , bro��r.$ge� · or ·contingent .fee � - excepting- bona fide employees or bona fide 
established . commercial or .. · se·lling agencies-· maintaine_d .. ·b)r the ·vendors for the purpose. or securing 
business.  For breach · or violation of this warranty the · United States shall have the right to 
annul this contract without' liability or in its discr.etiort to �e��ct �rom ·the contrac� �ice ' or. 
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company, vhere such ·cpntract · is made for· the ·general !beile.fit ;or'inich 'iDeorporation' or : company. 

i . . ; 

�. Payment of the' considera'tion''Vill ·be ·.lllllde <by· Disbin'liing' ·Ofi'icers ·.check' 'alter :accept
ance of this indenture by' the' Secretary· �r<the I�teriar·:or· -'his i&u"tliorl'zed''repi'esentiitive ;· and 'after 
the Attorney- General or in 'appropriate '.calies·1 :the :Ffe1.d',Sc:ilfcitor .Of the Department o·r -the Interior 
shall have approved the easement· interest' t1iU.S 'Vestea :in''the.'Utiited States� · 

this . 8 
;IN · WITNESS WHEREOF the parties of the first part have hereunto set their hands and s eals 

day o; J�; . . ·.: .. . '� ·--·· ·-. - · '  · l:�5· : 
.
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·
. 

. 
. 

'• · .. :�' :':: : I, : �:· ': . .  �. : :  · )1. : ��··.: , ; ; � ; -•,�, ... :� ·, ·, ,· ;;:�, f;.. :� .: .>·" : .... .. : . .. '·• � 

. •  ' 4  

···� . . . 

. . . 

(L.S. )  

-t-JZ=�_,t..::;..· Wf�-J.f_. -/JJ.��A'-=.��/.1�· �.__;:(t.s. > 21 • ' (wiiii;� 
____________ (L.S . )  

------------- (L.S. )  

STATE North Dakot a  

COUNTY OF Wells ) 
ss 

On this 8 day of July , in the year 1 96 5 before me personally 

appeared Wallac e  F .  ·R-adtke and Mabe'l Radtke . , his vue, lmovn to me to 
be th�-p�rsons described in and ·vho executed the �oregoing instrument and acknowledged to me that 
they � executed the same as their (Q free act and deed. � ., . _ 

/f�,� 
(SEAL) 

aymond L .  Brasch 

Not ary Publie 
(Official Title) 

MY commission expires Jupe 20. 1970 ' 

ACCEPTANCE 

This indenture is accepted on behalf of the United States this day of 

SEP 2 1 1965 , 19 , under the authority contained in section 4 or the Migratory Bird Hunting 
Stamp Act ,  as amended, and pursuant to authority delegated by 210 DM 1 . 3 ,  Commissioner of ·Fish 
and Wildlife Order No. 4, and 4 AM 4. 51>(1) . 

THE UNITED STATES OF AMERICA. 

By U). /._ f:f:t::t., 
(Title) ACT-ING REGIONAL DIRECTOR 

Bllreau ot Sport 'Fisheries and Wildl1fe2 � 1 1a 
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N . ,  R. __ 73 ___ W . ,  5th P.M. 

Radtke et al.  wallace F. 

Trac t Number : .cu 
Easement Dated _.;.7_w.;;..8 -_65 ___ Easement Option Expires : __ 

1_-_7 -_6_6_ 

Easement Acc epted : S!:.P 2 1 18:35 Term of Easement : Perpetual 
--------------

Easement Consideration : $400. 00 

Tract Acreage _..;;;3.;;.;2_0.;;... o,...o ____ Cost per acre : __ 
$_1_._2_5 

_____ _ 

Wetland A�reage : __ 4_0_. o_o ___ Wetland cost per ac re : __ $_l_a_._oo __ _ 
Estimate of Value : __ $_4_o_o_._oo 

___ _ 

Acc ounting Number _...:::1:;..;4_·;:;;16;..-..;;0.::.00.:.:3:t..-_.I.J..I5.;,...,J.i�\------

Authorization to acquire easement s in Wells County North Dakota given by GWetilOt William Guy 1 

---------------

' 
in letter dated U/18/61 

. . . 
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Mr. Chairman and fellow committee members. 

l am Greg Daws, I farm in N elson County, ND near Michigan. I am here today to show 
support for HB 1 399. 

I must give many thanks to my Grandfather and Father for not signing any of the 
wetland easements b ut saving all of the documentation for a day l ike today. As you 
can see l have brou�ht a mini-filing cabinet containing brochures, Q and A's from the 
U.S. Fish and Wildlife Service trying to coax farmers to sign them during hard times 
for very l ittle money b ut that is not what we are talking about today. 

I do have documentation that my Father and I received through a Freedom of 
information request (page 3) that I made but it is all such poor copies that you 
cannot read it. A little story on the request. In j une of 1996 I traveled to Bismarck to 
request documentation of an easement on some property we had purchased. I n  
Bismarck a t  the Wetland habitat office they told me the info was in  the Minot office. I 
then drove to the M inot office and they told me it was in Bismarck. I motored back 
to Bismarck and told them Minot said the documentation was in Bismarck. Bismarck 
then told me they had it but it would take a while  to get it. I then drove back to 
Michigan empty handed and on October 17, 1996 we received the copies I am 
showing you. 

Extremely frustrated would be an understatement; really pissed off was how I 
viewed my father when he  opened the letter. As you can see on the Easement 
summary (page 2) of one of the parcels of land I have purchased it lists Wetland 
acreage as 1 18 acres. I have seen this parcel contain more than 225 acres of water 
which means there was 107 acres of excess water. 

In N elson County we are currently trying to lower Lake Loretta by 7 feet but the Fish 
and Wildlife Service is now claiming lateral effects to wetlands, many of which did 
not even exist when the easements were taken It has become another roadblock in 
our 17  year process. To see the documentation is l ike pul l ing horse teeth, nearly 
impossible. Lake Loretta has grown from about 250 acres to 39,000 and made many 
miles of road impassable. Passage of this bill  would lead to better info for the 
landowners. The Johannes court cased directed the U.S. Fish and Wildl ife to provide 
the info but when my family asked you can see what we got. I urged you to pass the 
bill  so we can have greater clarity in dealing with the excess water. 

Page 3 is a document I found in my N RCS file at the local office. You will notice 
someone took liberty to do some extra artistic expression. 

I f  anyone would l ike a h istory lesson on Fish and Wildlife easements, my mini-file 
can give it. Are there any questions or documents you would l ike copies of? 



United States Department of the Interior 

Ri cha rd E .  Daws 
Box 1 07 

FISH AND WILDUFE SERVICE 
Wetland Habitat Office 

1500 East Capitol Avenue 

Bismarck, North Dakota 58501 

October 17 . 1996 

M i ch i gan . North Da kota 58259 

Dea r M r . Daws : 

Encl osed a re copi es of materi a l s  you requested i n  a recent Freedom of 
I n forma t i on Act Request . The fol l owi ng documents a re provi ded : 

1 )  Cop i es of the easement cont ract ( s )  coveri ng l ands referenced i n  
your l etter . 

2 )  Copy of the easement s umma ry s heet ( s )  for the respect i ve easement . 

3 )  A copy o f  aeri a l  photographs that may have been used a t  the t i me 
thi s easement was purcha sed . 

Pl ea s e  be awa re that the easement summa ry and the photograph a re not a part of 
the ea s ement document that i s  fi l ed wi th the Reg i stra r of Deed ' s  offi ce at the 
county cou rthous e .  

I f  you have quest i ons . pl ease contact thi s offi ce ( 70 1 / 250 -4418 )  o r  your l ocal  
F i sh and Wi l dl i fe Serv i ce offi ce . 

Encl osu res 

cc : Rea l ty ,  Mi not 
WHO . B i sma rck 
Devi l s  Lake WMD 

S i ncerel y ,  

�� .  
Mi chael R .  McEn roe 
Superv i sor . NO Wetl a nd Habi tat Offi ce 
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Prepared by the Legislative Council staff for 
Senator Hogue 

March 1 8 ,  2013 

-41:( 

PROPOSED AMENDMENTS TO ENGROSSED HOU SE BILL NO. 1399 

Page 1 ,  l ine 1 ,  after "A BILL" replace the remainder of the bill with "for an Act to amend and 
reenact subsection 2 of section 4 7-0 5-0 2 .1 of the North Dakota Century Code, relating 
to duration of waterfowl producti on area easements; and to provi de an effective date. 

BE IT E NACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1 .  AMENDMENT. Subsecti on 2 of section 47-0 5-0 2 .1 of the North 
Dakota Century Code i s  amended and reenacted as foll ows: 

2 .  The duration of the easement, servi tude, or nonappurtenant restriction on 
the use of real property must be specifically set out, and i n  no case may 
the duration of any interest i n  real property regulated by this section 
exceed ni nety-ni ne years. The durati on of an easement for a waterfowl 
production area acq uired by the federal government, and consented to by 
the governor or the appropriate state agency after July 1 ,  19 85, may not 
exceed fifty years. A waterfowl producti on area easement that exceeds fifty 
years or which purports to be perpetual may be extended by negotiation 
between the owner of the easement and the owner of the serviant 
tenement. A waterfowl producti on area easement that exceeds fifty years 
or which purports to be permanent and i s  not extended by negotiation is 
voi d. The durati on of a wetlands reserve program easement acq uired by 
the federal government pursuant to the Food, Agriculture, Conservati on, 
and Trade Act of 1990 after July 1 ,  1991 , may not exceed thirty years. 

SECTION 2. EFFECTIVE DATE. This Act becomes effecti ve on June 30 , 201 7."  

Renumber accordingly 

Page No. 1 13.0 70 7 .0 2001 




