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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1440

Page 1, line 1, replace "three" with "four"

Page 1, remove lines 7 through 24

Page 2, replace lines 1 and 2 with:

"Annexation of lands located in district - Notice.

At least sixty days before the effective date of any ordinance annexing land that
is located in a district into the boundaries of any city, the city shall give written notice to
the district of the city's intent to annex the land. The notice must contain the description
of the land and the city's plan for the provision of water service to the land."

Page 2, replace lines 5 through 20 with:

"Contract for city to provide water service - Franchise fee.

Following annexation of district territory by a city, the city and the district may
contract for the city to provide water service to any portion of the annexed area."

Page 2, remove lines 23 through 30

Page 3 replace lines 1 through 10 with:

"City designates different supplier - Purchase of district property -
Arbitrators - Factors - Detachment of territory from district .

.1. Following annexation, the district must remain the water service provider to
the annexed area unless the city gives written notice designating a
different supplier. If the city designates a different supplier, the city must
purchase the property, facilities, and improvements of the district. The city
must fairly compensate the district for the district's full economic loss,
including future revenues, as a result of the district being precluded from
providing water service to the area being annexed. If a water service
agreement between the district and the city is not executed within ninety
days after delivery of the notice designating a different supplier, the city
and the district in good faith must engage in mediation. Unless an
agreement is executed, a change in the water service provider may not
occur and an arbitrator may not be appointed until more than one hundred
twenty days after delivery of the notice of intent to change the water
supplier and the mediation has been terminated.

£. If the district and the city are unable to reach an agreement then the fair
compensation to the district must be determined in the following manner:

~ The district and the city each shall select one qualified arbitrator, and
the two selected arbitrators shall select a third arbitrator to determine
the fair compensation for the district. The arbitration must be
conducted in accordance with chapter 32-29.3. Unless the arbitrators
agree otherwise, the arbitration proceedings must be conducted in the
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annexing city. The arbitrators shall consider all elements of value,
employing any method of valuation the arbitrators deem appropriate,
and shall specifically consider the following factors in determining the
fair compensation:

ill Whether any property of the district is rendered useless or
valueless to the district;

ill The amount of damage to property remaining in the ownership
of the district following annexation;

Ql Impact on the existing indebtedness of the district and district's
ability to repay that debt;

@ The value of the district's service facilities located within the
annexed area;

@ The amount of any expenditures for planning, design, or
construction of service facilities outside the incorporated or
annexed area that are allocable to service to the annexed area;

@ The amount of the district's contractual obligations allocable to
the annexed area;

ill If the annexed area consists of land that does not have water
service being provided by the system at the time of the
annexation, the value of the land based on the planning, design,
and construction of improvements located outside the annexed
area reasonably made to provide future water service to the
annexed area;

illl Any demonstrated impairment of service or increase of cost to
the district's remaining customers after the annexation and the
impact on future revenues lost from existing and future
customers within the annexed area;

ffil Any necessary and reasonable legal expenses or professional
fees;

fjJll Any factors relevant to maintaining the district's current financial
integrity;

U1l The average increase in the number of benefit units in the area
annexed for the three years immediately preceding the
annexation;

i1ll The reasonable costs of detaching the water system facilities to
be sold and all reasonable costs of integrating the remaining
water system facilities of the water supplier whose rights are
terminated: and

~ Any other relevant factors agreed to by the three appointed
arbitrators.

Q." At least two of the three arbitrators must agree to written findings and
conclusions that must be presented to the city for payment and the
district for acceptance.
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~ The compensation required by this section must be paid to the district
whether or not the city actually utilizes the facilities of the district for the
delivery of water to property within the city. The compensation must be
paid within one hundred twenty days following the date upon which the fair
market value of the facilities are certified to the city and district. or at a later
date as may be mutually agreed upon by the city and district or as
determined by the district court.

4. In any event. the district may elect to retain facilities located within the city
and used for transmission of water if the district uses those facilities to
continue to supply water service to benefit units outside the city. The
district may not receive compensation for facilities it elects to retain.

~ Except as otherwise provided, this section does not limit the authority of a
city to select water service suppliers to areas within the city limits or to
adopt and enforce regulations for the operation of a water service supplier,
including standards of water quality, classification of water customers,
capacity of water system, water system connections to sanitary sewer
systems, rates and billing practices, and other regulations for protection of
the public health, safety, and welfare.

6. If a district will no longer be the water supplier to an area because of
annexation and notice under subsection 1, the district shall continue to
provide the service until the city gives notice of its assumption of
responsibility for service, designating the date that the service must
transfer to the city's designated supplier. The district and the city shall
cooperate to minimize the inconvenience to water customers because of
the transfer. The city shall give written notice to each customer of the
district for whom water service is being transferred, specifying the new
supplier's name and address, the effective transfer date, the reason for the
transfer, and an applicable rate schedule. During the negotiation period,
the district may not discontinue or limit service to customers who were
supplied water by the district at the time of annexation unless the customer
has violated district bylaws, rules, or regulations.

L Following the transfer of water service, the annexed land for which water
service has been transferred to the city must be deleted from the district's
territory and all benefit units attached to the land must be canceled without
compensation. The district shall provide notice of the deletion of territory to
the state engineer.

SECTION 4. A new section to chapter 61-35 of the North Dakota Century Code is
created and enacted as follows:

State water commission funding.

The state water commission, before providing grants or loans to a district or city,
shall consider whether a district and city within a district have developed mutually
acceptable water service agreement to accommodate anticipated future growth of a
city within a district. but the commission may not have these considerations affect the
funding of other projects within a district."

Renumber accordingly
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Sixty-third
Legislative Assembly
of North Dakota REVISED HOUSE BILL NO. 1440.. 3_4 .
Introduced by

t A BILL for an Act to create three new sections to chapter 61-35 of the North Dakota

2 Century Code, relating to water service by cities and water districts and state water
. .

3 commission policies on funds for water districts.

4 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

5 SECTION 1. A newsection to chapter 61-35 of the North Dakota Century Code

6 is created and enacted as follows:

7 Annexation of lands located in district - Notice - Water serVice.

8 Wi.iitla,i,IiI,*te"1\;;.Q(a¥s,tafterc/ar1'alamex:ati.Gm~resolwtion.Qfreceipt oJapetitioR for "

9 rcHn't:re~ati®mintoa.cit¥i.ofpropsrtythatispart of a,district,1the city shall.provide the district

10 witb a copy of the annexation petition,or resolution. Following annexation of district

11 territory by a city, the city may provide water service to any portion of the annexed area

12 as provided in this Act.

13 SECTION 2. A new section to chapter 61-35 of the North Dakota Century Code

14 . is created and enacted as follows:

15 Designation of water service provider.

16 1. If the district does not currently have customers within the annexed area, the

17 city shall provide water service unless the city designates a different provider. District

18 facilities located within the annexed area shall remain the property of the district unless

.19 otherwise provided by agreement. Any costs related to relocation of these facilities

20 required as part of the annexation shall be paid by the city.

21 2. If the district has existing customers within the annexed area, those

22 customers shall continue to be served by the district unless the city gives written notice

23 to the district designating a different provider. The district shall not provide service to
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1 any new customers with the area to be annexed unless an agreement to provide such

2 service is approved by the city. oI
""

3

4

5

6

7

8

9

10

11

12

SECTION 3. A new section to chapter 61-35 of the North Dakota Century Code

is created and enacted as follows:

Transfer of water service provider - Negotiation - Arbitration.

1. If the city chooses to provide water service in annexed area~ cont'aining district.

customers, the city shall negotiate with the districrforthe trahsfer of the service. Any

paymentto the .districtfor d~strict facilities within the annexed area shall be .included in

the negotiation. If a water service agreement between the district and the city is not
,." "<1 .",0, .... ,." •..., ". , •.•;•... ,. t... ".,. , •.•••.•••••i ' , .' .. , •...... ,,, ,. ·:'.1····· '.'; )}I ••..'·.·,. ',' ,;1·'1, i,·i· ·"~".1·'·

executed within' 'sixty Clavs after delivery of the notice desighatihg a different provider,

the city and the district in good faith shall engage in mediatibri ..
r 0 ••." ., ••••.•• , .•••n'f •...., f·.J.. r-, -, H'",:),-' ~.", :"<"', "", h..:'" 1'u--,,· ,..j :.,"',C" ":! .~rOo. - .•..- .• '';',:.: ,1''''. r, --,". .

2. If the 'district ahdthe'cit\h3re uriableto reach ari agreeme'hfthtoUgh mediation

13 with ins i)(ly"d11iS;s';"th8"'dTsfticr~:hd"thrtl't\Tsh'~TP~K8h'r§1'f&B"~6i1~!'q'u~lifr~d:~~~~W~~%;r,and
. .

14 thetwo ·se1e;8ted~:a:t.8itFat6rs'Sha~"1~,~j~febf:a:'thIrcF;a Eb:itf~'tbZ::¥he:"ar.b:I{r~{it5hfri;&sFtr~" .r=r"::

1 5 co nd J'tte8 ih' ldC'86ircfElKd~,\\%iff1i:f~R~btdr~2~£\9:~i3\.,)tJm§~~'?{h~(§fbiW~t8f§f;~'gr~ki6t~~ fwi~~.: 'c'. , '\"'<

16
" .' ! '. .; r ~ ,: I . ,

17 shall consider all issues theydee<m relevant to the development ofi:dinal a~:freement
18 between the:·partles.Atle~~dwbbfthethr~e arbitratots' mUst agreeto'itR~:fi'~al'

, 19 agreement that will govern current and future annexations'."

20 3. The provisions of this Act may"Hdfs'~pers~de:'anl~xisting"aHrkehi:~ntbetween

21 a City and a district.

22 SECtiON 4. A new section to chapter 61-35 df the North Dakota Century Code

23 is created and enacted as follows:

24 State water commission funding.

25 The commission, before providing grants or loans to a district or city, shall require'

26 that a district and City haVe a mutually acceptable water service agreement, which must

27 include'provisionsfor health, safety, andfirefighting flow, and must accommodate
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1 anticipated future growth of a city within a district. The absence of a mutually

2 acceptable water service agreement shall not affect the funding by the commission of

3 other projects for a district or city.
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House Bill 1440
Senate Political Subdivisions Committee
March 21,2013

Mr. Chairman and committee members. My name is Bill Wocken. I am City

Administrator for the City of Bismarck. and I am here with the knowledge of my City

Commission to ask you to amend the Engrossed Bill you have before you.

House Bill 1440 started out as an attempt to have the Public Service Commission

mediate the transfer of water service from a water district to a city upon annexation. A

quasi-judicial eminent domain procedure was utilized for this purpose. The bill still

deals with the same subject but it uses a negotiated, mediated or arbitrated agreement

to settle issues related to the transfer of water service responsibilities.

In the original bill the State Water Commission was also tasked to set policies for the

coexistence of neighboring water systems and to provide funding to suppliers, with a

preference for those who were good neighbors. The engrossed bill still talks about

funding but it is much less related to annexation issues.

Since the engrossed bill was amended and passed during the final days before

crossover very little discussion has been held about the amendments. The NO League

of Cities has facilitated a discussion of the effects of the bill and it is offering an

amended bill for your consideration. Although the amendment is of the "hog house" type

it parallels the engrossed bill quite closely. I will try to summarize the bills referring to

them as the "engrossed bill" and the "proposal".

In Section 1 of the engrossed bill the city needed to notify the water district of a

proposed annexation at least 60 days before it became effective. The proposal changes

that notice to 10 days after the request for annexation is made. This notice will likely

amount to a similar length of notice but it is easier to notice everyone going forward so

that the water district can participate in annexation discussions more easily.



Section 2 of the engrossed bill simply says the city may serve the annexed area after

the annexation is complete. The proposal does this in Section 1.

Section 3, paragraph 1 of the engrossed bill says that the city needs to purchase district

improvements supplying the annexed area and pay up to 10 years of lost revenue from

service in the area being annexed. The proposal says the city needs to pay for

relocated facilities and that the district may not add any new customers within the

annexed area after the annexation notice is received. The major difference I see here is

that the proposal does not offer to pay for lost revenue. Even the original bill only talked

about only operation and maintenance costs for up to 10 years in the annexed area.

The revenue payment is in my opinion an overstep. Legitimate costs should be covered

in the negotiation process.

Section 3, paragraph 1 of the engrossed bill proposes a 90 day period to negotiate the

transfer of service between the systems with a 30 day mediation period if the

negotiation is not fruitful. The proposal gives both the negotiation and the mediation

procedures a 60 day period.

Section 3, paragraph 2 of the engrossed bill invokes arbitration under NDCC 32-29.3 if

the mediation process was unsuccessful as does the proposal. The difference here is

that the engrossed bill calls out 13 issues that the arbitrators must specifically consider

while the proposal says the process should cover !laii issues they (the arbitrators) deem

relevant". It is my opinion that the 13 enumerated standards in the engrossed bill are not

all objectively determinable and that the principles of cost can be selected and

determined by the arbitrators without this listing.

The remaining paragraphs in Section 3 of the engrossed bill state when the agreed

upon expenses should be paid (3), that a district may retain facilities (4) that the

agreement will not affect the city services (5) that the users whose service is switched

should be treated well (6) and that the areas removed from a water district need to be

reported to the Water Commission (8). I do not think there is a need to mention any of



these items specifically since they can be included in the negotiated agreement. The

proposal carries a sentence that says the legislation will not affect a service agreement

that has already been decided and agreed upon.

Section 4 of the engrossed bill and the proposal both deal with plans for mutually .

acceptable service agreements between providers as recognized by the State Water

Commission but both say funding of other projects engaged in by the entities and

funded by the Water Commission will not be affected by the service plans.

There are then only a few real differences between the engrossed bill and the proposal.

One is the payment of up to 10 years of unrealized profits from an area being annexed

and the other is the finely detailed instruction to arbitrators about what they are to

discuss. My position is that both these provisions are unreasonable and that the

negotiation, mediation, arbitration solution included in both the engrossed bill and the

proposal will bring about the desired results.

The engrossed bill, as you have it before you, is difficult to use. It will likely have a

chilling effect on annexations which to this point have proceeded with very few issues in

most localities. I think the proposal offered by the League of Cities would provide a

stable platform from which an efficient and effective water service policy for newly

annexed areas can be developed.



Chairman: Senator Andrist

Members of the committee

My name is David Schelkoph City Administrator, Valley City ND

I am here today to talk to you about neighbors. Neighbors that have for decades lived and
worked together as friends but in recent months some neighbors have become embattled in
territorial fights. In my opinion these disputes are fueled by lawyers using a federal law, 1926B,
to destroy relationships and replace fairness and negotiations with ultimatums and threats. It is
because ofthis change that I speak in favor ofHB 1440. I believe that this bill brings to light the

challenges cities are facing.

The Valley City Commission has unanimously approved Resolution # 1904 supporting the
passing of HB 1440. There are many reasons for this support but mostly it is to provide an
opportunity for Valley City to express its desire for orderly development through annexation.
The City believes that HB 1440 will give all North Dakota cities a voice that will provide
efficiencies, fairness, and safety to our citizens.

Our Commission has the highest respect for Rural Water Districts and their contributions to rural
residents of this great state. They have helped slow down the diaspora of rural farm families to
the cities. Providing clean potable water is essential if we are to keep our family farms. Our
intent is not to harm their great endeavor. We only ask for a voice in the process.

In December of last year Valley City started the process of annexing 77 acres of land in the
hopes of developing a much needed industrial park along highway 94. The North Dakota
National Guard and John Deere Seeding Group have already acquired (or about to acquire) land
in the new park. We have been informed by Barnes Rural Water (BRW) that this and all future
annexations from now on would be served by the Water District. We tried to talk to BRW about
orderly development and that Valley City had built water infrastructure to serve this and future
growth in the area. There was no negotiating or give and take but only take. We have since
meet with BRW and are trying to make lemon aid out of the lemons 1926B has dealt us.

The position BRW has taken here perplexes me as someone responsible to the Commissioners
and ultimately the citizens of Valley City. Like all cities we struggle with expansion and orderly
development of the city. Fire protection, future growth, and costs are always considered when
expansion attempts are made. We have been doing this for over a hundred years and are pretty
good at what we do. What benefit do the people of Valley City receive from BRW taking over
the water delivery systems in newly annexed areas? The short answer for Valley City is nothing
as a matter of fact it costs them money. To help clarify this position let's analyze each of three

points mentioned above.



1. Fire protection is critical to the safety and wellbeing of any city. Fire Departments and
hydrant systems are essential in accomplishing this task. Fire protection has to be
considered in any annexation process to protect loss of life and property.

2. Future growth must be considered in any water project. As the city grows you don't want
to rip up roads to install lager pipes to serve the new growth.

3. Costs are measured in two ways.
a. First in the cost of installation. Two different companies in one trench increases

construction costs over one company owning both.
b. Second the water rate charged to the citizens. Currently BRW's residential rate is

approximately twice Valley City'S residential rates.

The city of Valley City wants to work with BRW and create a win-win here. Our new Water
Treatment plant has excess capacity and would like to make that available to BRW for their
members. Using this fresh water supply BRW could reduce transportation and treatment costs
and Valley City would be able to sell some water .... Win-win Orderly development for the city
and a new source of potable water to serve BRW's new members.

Thank you for your time. I will remain to answer any of your questions.



Testimony of Eric Volk, ND Rural Water Systems Association

Senate Political Subdivisions Committee - HB 1440 - March 21, 2013

Chairman Andrist and members of the committee, my name is Eric Volk. I am the

executive director of the North Dakota Rural Water Systems Association (NDRWSA) which

serves a membership of more than 250 cities, 28 rural/regional water systems, and four tribal

systems. The NDRWSA is committed to ensuring all of North Dakota's residents receive

affordable drinking water of excellent quality and sufficient quantity. NDR WSA is committed to

completing and maintaining North Dakota's water infrastructure for economic growth and

quality of life. Today I am submitting testimony in opposition of House Bill 1440, relating to

exclusion of cities from water districts and state water commission policies for water districts.

The federal government adopted a policy (referred today as, 7 U.S.C. Section 1926(b)) in

1961 in which federally indebted water districts received territorial protection, to be the

exclusive water service providers in their service areas. This policy (which is now over 50 years

old) has been an enormous success. It has caused development to flourish throughout the United

States, particularly in rural areas. The policy was (and is) so good, that North Dakota adopted an

identical policy in 1997 (6-09.4-22), in which the state granted the same level of exclusivity to

water districts indebted to state affiliated lenders.

The purposes of 7 U.S.c. Section 1926(b):

1) Encourage rural development

2) Spread fixed costs over a large group of users (create an economy of scale)

3) Prevent rural water costs from becoming prohibitively expensive to anyone user

4) Provide fresh and clean water to rural areas

5) Protect the federal govermnent as insurer of the loan



6-09.4-22. Protection of service during term of loan.

1. The service provided or made available by a political subdivision through the

construction or acquisition of an improvement, or the revenues there from, financed

in whole or in part with a loan to the political subdivision from the public finance

authority or any other state agency or enterprise, may not be curtailed or limited by

inclusion of all or any part of the area served by the political subdivision within the

boundaries of any other political subdivision, or by the granting of any private

franchise for similar service within the area served by the political subdivision, during

the term of the loan. The political subdivision providing the service may not be

required to obtain or secure any franchise, license, or permit as a condition of

continuing to serve the area if it is included within the boundaries of another political

subdivision during the term of the loan.

2. Under the circumstances described m subsection 1, nothing prevents the two

political subdivisions, with the public finance authority or other state agency or

enterprise, from negotiating an agreement for the right or obligation to provide the

service in question, provided that any agreement is invalid and unenforceable unless

the public finance authority or other state agency or enterprise is a party to the

agreement and unless the agreement contains adequate safeguards to ensure the

security and timely payment of any outstanding bonds of the public finance authority

issued to fund the loan.

The proposed legislation or possible ammendments would do nothing to take away the

federal protection of 1926(b). Similar state laws have previously been ruled unenforceable by the

federal courts. State law cannot be enacted to eliminate a system'sjederaI1926(b) protection. In



other words, a state cannot impede upon the system's federal jurisdiction. Here's an excerpt

from a federal case in the s" Circuit (ND is in the 8th Circuit) regarding 1926(b) preemption of

state law and state efforts to impede upon a systems 1926(b) protection:

Through express and conflict preemption, Consolidated Farm and Rural Development

Act subsection protecting federally-indebted rural water associations against municipal

encroachment preempts any state law that purports to take away from indebted association any

territory in which association has both legal and physical ability to provide service at time

association is first entitled to invoke protection of subsection. Rural Water System No.1 v. City

of Sioux Center, 967 F.Supp. 1483 (N.D. Iowa 1997)

Like it was stated above, 1926(b) was created to encourage rural development. It has

succeeded. Municipalities in the state have successfully managed to get an extraterritorial zoning

authority which gives them annexation powers of their outlying potential growth areas. Even

though the municipalities control these areas, they are sometimes unwilling or incapable of

building the necessary infrastructure unless and until they could be guaranteed a certain rate of

return. This leaves rural subdivisions, business parks and fringe areas, in a virtual "no man's

land" for public health infrastructure. Rural water districts have built in many of these areas over

the last 40 years to satisfy an unmet need. Many rural water districts now depend on these fringe

areas to keep their rates affordable for all customers.

Urban sprawl is a term to describe a haphazard, unplanned, unorganized outward

expansion of an urban area. If municipalities are allowed to expand their water service to include

areas they desire to acquire via strip or flag pole annexation (which are always lucrative densely

populated areas, i.e. subdivisions) such action will serve to "discourage" rural development. If a

municipality is allowed to "cherry pick" areas they wish to serve, and decline to serve the



sparsely populated areas, then rural residents will see a dramatic increase in their "per user" cost

of water, since sparsely populated areas are always more expensive to serve (more lines and

infrastructure to serve fewer people). 1926(b) was intended to create an economy of scale for

rural residents (expand the number of users to share in the fixed cost of water). If municipalities

are interested in taking that benefit away from rural residents, that of course would be unfair.

Open territory is also a concern. It is often devalued when annexed but held in speculation

awaiting higher prices and development.

City of Madison, Miss. v. Bear Creek Water Ass'n, Inc. 816 F.2d 1057,1060 (5th Cir.1987):

"The case at bar exemplifies the evil Congress wished to avoid. Bear Creek's affidavits

showed that Madison desires to condemn 60% of its facilities and 40% of its customers,

including the most densely populated (and thus most profitable) territory now served by Bear

adverse e ect on the remainin customers 0 Bear Creek in the orm 0 lost economies 0

scale and resulting higher per-user costs. To allow expanding municipalities to "skim the

cream" by annexing and condemning those parts of a water association with the highest

population density (and thus the lowest per-user cost) would undermine Congress's purpose of

facilitating· inexpensive water supplies for farmers and other rural residents and protecting

those associations' ability to repay their FmHA debts. "

I am a strong supporter of all water projects across the state. We all worked hard the past

two years to put together a strong list of water projects to be funded over the next biennium.

These territorial issues need to be resolved. It is in the best interests of each of the parties

involved and for the best interests of other water projects waiting to be funded. How do we solve

these issues? Each situation is so uniquely complicated, that question is difficult to answer. I am



~if unable to reach an agreement" then ~Fair
compensation to the district"

5. city to ~adopt and enforce regulations for
the operations of a water service supplier,
including standards of water quality,
classification of water customers, rates and
billing practices" When has the city become a
regulator of a utility other than their own? So
the city can arbitrarily annex several miles
around the city and dictate what the district
can charge? That's like the city telling the
county what its taxes can be.

The only agency which is capable of regulating
water quality and operations is the ND State
Department of Health and EPA.

All of these assumptions do not take into·
account what is in the best interest of the
regional community of the water district. The
interest of the city is located only on a small
area of that community not the area as a whole.
If you feel this bill is truly fair as one water
district manager stated just switch the words
~city" and ~water district" around and read it
agaln.

For many years the majorities of cities have
done nothing to improve the lives of those just
outside of their boundaries. Now only because it
is in their financial interest to annex and
serve a high density area are they worried about
who serves the area water.



The statement has been made that a city cannot
grow if they are not allowed to serve the water
in an annexed area. This statement is simply
not true. They use words such as monopoly, but
the truth is if this bill passes, the only
entity which would have a monopoly would be the
Cities themselves. Allowing cherry picking by
cities will reduce the willingness of districts
to invest or serve boundary areas. The rural
residents in these areas would remain un-served.
We will be creating green zones around each
City.

The residents of an annexed area currently would
still pay city taxes, drive on city streets, and
receive city emergency protection. The only
difference is that residents are served water by
the District. How does this stop their growth?

The major portion of this bill is in direct
violation of federal law 1926 B for those
systems that have a Federal loan. Also the
state of North Dakota must have felt that the
1926B law was a wise legislative effort as they
mirrored it in Chapter 6-09.4-22 for repayment
of state loans. In my district's case we have a
federal loan. My attorney tells me that in the
event of an action that he will have most of
this bill thrown out and it is not applicable.

SWC funding
The state water commission, before providing grants or loans to a district or city, shall
consider whether a district and city within a district have developed a mutually
acceptable water service agreement to accommodate anticipated future growth of a



city within a district, but the commission may not have these considerations affect the
funding of other projects within a district.

I don't even know what this is supposed to say.
The swc will consider? So the SWc is supposed to
ask if each city and District have a ~mutually
acceptable" plan? Are we talking about the ones
which are within my jurisdiction and part of the
district or the ones which want nothing to do
with cooperation with their neighbors?
What consideration is the SWC supposed to make?

In my opinion this bill is very poor law.
Instead of enhancing cooperation between
entities it directly pits rural against city.
Please do not allow this to happen. We can
settle our disputes locally and have in many
parts of our state.

This bill appears to be only aimed at very
specific districts and cities. It has been said
by the sponsors of this bill that they only want
to set up a process to foster communication and
set up a method to decide disputes. It's
interesting that the outcome envisioned is only
a one way street.

Another thing said by some is that they wanted
to set up a process to limit tax payers from
wasting money in lawsuits. This bill does
exactly the opposite. This bill because of its
unfair purpose will encourage each water
district with a federal loan to .irnmed i ateLy file
in federal court upon notice of annexation.



For example let's look at the map of the
Burlington area. The two areas in red are the
two potential subdivisions which the city wants
to serve the water. My district water mains have
been surrounding these vacant lands for many
years. The city can only annex and serve water
by using what's called strip annexation or In
other words cherry picking. Will I have to
improve infrastructure to serve these? Of
course! The only issue is the supply
infrastructure as the infrastructure inside the
subdivision will have to be the same no matter
who serves it. The difference is the area which
can benefit from the same improvements.

Many of the improvements of a district in one
area can benefit a large area. The service by a
city can only benefit that small area annexed.

The state of North Dakota for many years has
promoted regionalization of water through water
districts and the state water projects such as
NAWS, South West Water Authority and the Red
River Valley Project.

This bill is in direct opposition to that
policy, this bill is about reversing the
regional solution of water issues. The addition
of an area served by a city only serves that .
area, an expansion of a sub-division served by a
water district benefits the entire district
geographical area.



This bill only causes more problems than it
attempts to solve. And again it appears to be an
attempt to use a state hammer to solve a
specific local lssue.

If the framers of this bill are successful who
will serve the water to the rural residents,
agricultural businesses and industry along w~th
the other cities when the water district is
rendered financially defunct.
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TESTIMONY IN OPPOSITION TO HB 1440

Chairman Andrist and members of the committee, my name is Jerry Blomeke and I
am the General Manager of Cass Rural Water District. I am testifying in
opposition to HB 1440. ,

First this proposed legislation is unnecessary. In situations where a rural water
district and a municipality do not agree on service territory it is best if those
disagreements are worked out on the local level rather than dictated by the state
legislature. Each situation is a little different and consequently, a one size fits all
solution may not work in all cases. In our case we have been able to work out
solutions with both the cities of Fargo and West Fargo in ways that have benefited
all parties. It took time for the parties reach an agreement that was acceptable,
however it can be done. These solutions would have been made much more
difficult had this legislation been in place when we were in negotiations with Fargo
and West Fargo.

Second, HB 1440 will have no effect on the federal law that protects the service
territory of rural water systems that are indebted to the United States Department
of Agriculture. This federal law commonly referred to as 1926b has been in place
since the mid 1960's. It has been challenged numerous times by municipalities
and states all across the country and the federal courts have been very consistent in
upholding the right of rural water systems to maintain their service territories. In
addition North Dakota Century Code 6-09.4-22 is a state law patterned after 1926b
that also protects the service territory of North Dakota Public Finance Authority
borrowers from encroachment. As a result HB 1440 not only flies in the face of
federal law but also is in opposition to North Dakota Law.

Finally, it is my belief that HB 1440 will not result in an efficient mechanism for
resolving territorial disputes between a rural water district and a municipality.
Since HB 1440 sets up a situation where a state statute opposes both federal and
state law it will certainly result in litigation. Again HB 1440 takes the decision out
of local hands and puts it in the hands of the state legislature.

As a result of these problems I am suggesting that this issue be referred to an
interim study committee so that it can be more fully analyzed.
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Testimony of Jason Strand
In Support of HB 1440

Political Subdivisions Committee
Bismarck, North Dakota- March 21, 2013

Chairman Andrist and members of the Committee, for the record my name is Jason Strand, Surrey City
Council member. I am here to urge your support of House Bill (HB) 1440, which provides much needed
guidance for both municipalities and water districts. This addresses the needed ability for a municipality
to grow. Included in my testimony are visuals to help you understand the importance of this bill. Is it fair
for a water district to be compensated the same for each situation depicted in these pictures?

Water Districts are created by state law. As such it is important that the State exercise oversight of the
water districts. Historically, the state has given funding preference to Rural Water Districts over
Municipalities. This was done to ensure the availability of reliable, clean, drinkable water in rural areas
to the residents of this state. However, because of the economic growth of our state and the increase in
population of once stagnant municipalities, it appears most of the disagreements between
municipalities and water districts are not occurring in rural areas but in some cases within the
municipalities' corporate boundaries and in the extraterritorial zones of municipalities. Currently
N.D.C.C. 61-35-26 requires a municipality to compensate a water district for losses resulting from
annexation by a city under N.D.C.C 40-51.2, but does not provide any guidance on how compensation is
accounted for. Some water districts have claimed that even though there are no customers in the area
they still need to be compensated as the area is within their exclusive service territory.

This bill provides guidance on water service for multiple situations such as when there are no customers
in the area that is to be annexed, and when there are district customers in the area to be annexed.
Again I ask you to recall the visual situations that I have provided. I believe that each of the situations is
different in those pictures and this bill covers both situations. Additionally the bill covers the negotiation
process for water service to these areas. As elected officials we have the duty to serve the best interest

of our constituents.

Are we serving the best interest of our constituents to allow public funds to be used to fund projects in
these disputed areas without mutually acceptable water service agreements being in place? I would
argue no. Without an agreement in place there could be duplication of infrastructure. Which would
affect the amount of funding needed. This mayor may not result in a duplication of state funding,
however it could result in special assessments to residents of the municipality if no state funds are
received. In the end wouldn't you agree these additional costs end up being passed to the cost of the
lots of the area being developed, or the taxes paid by the constitiuents that we have taken an oath to
serve? This is why it is important for the state water commission to consider if there are mutually
acceptable agreements in place before the authorize grants or loans for funding projects.

In conclusion I would like to thank you for your time and urge your support of HB 1440.
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Surrey Water Situation as it Relates to North Prairie

1. Surrey has an existing bulk service contract with North Prairie for the purchase of 100% of the city's
water dating back to 1975 for up to 3 million gallons per month. North Prairie has limited the flow
rate to 70 gpm although the contract does not state this limit.

2. North Prairie purchases water from Minot to resell to Surrey
3. North Prairie delivers water through an 8 inch line to a 250,000 gallon reservoir owned by Surrey
4. Surrey then pumps the water into its own distribution system including a water tower to serve its

existing customers
5. Surrey has approved a portion of the 640 acre Silver Spring Development that includes 1680 units,

part of this development is within the "old city limits" and some has been annexed into the city
6. Surrey currently serves a rural customer at the discretion of North Prairie, and a couple that were

required to be served when Surrey initially got funding for its water system
7. 43 acres of the development has been constructed including streets, sewer, and water. The water

system has been tied into the city's existing water distribution system
8. An additional 36 acres have water and sewer but not streets
9. Surrey has been in discussion with North Prairie for over a year on possible expansions of the city.
10. Surrey has offered a couple options for providing water service and received no response when they

were offered. The Council even met with a delegation from North Prairie regarding negotiating an

agreement
11. North Prairie has initiated litigation against the City of Surrey and the Developer
12. A temporary short term agreement has been reached while the entities attempt to work towards a

permanent solution
13. There is a history of supply issues to the City of Surrey from North Prairie
14. Surrey has asked that North Prairie provide information showing how they intent to serve the

development to ensure it will not affect the water supply to Surrey
15. North Prairie has not provided information to show they have adequate supply to serve the entire

development.
16. North Prairie has requested the developer to:

• Not connect the water lines to the existing Surrey water lines but keep separate
• Construct a new supply line around Surrey at the developers cost
• Provide a lot and construct a new water tower at the developers cost

17. North Prairie will bill the users in the new development at the full rural water rate of $40.50 per
month plus $6.75 per thousand gallons. Surrey rate is $20 per month including 2000 gallons then
$4.50 per thousand. For 5000 gallons the North Prairie monthly bill will be $74.25 while the Surrey

bill will be $33.50
18. North Prairie's attorney has previously stated that Surrey has no legal position for the development

to comply with Surrey's ordinances, regulations, and policies regarding water infrastructure.
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Sixty-third
Legislative Assembly
of North Dakota REVISED HOUSE BILL NO. 1440

(Draft F for discussion)
Introduced by

1 A BILL for an Act to create and enact section 61-35-26.1, section 61-35-26.2, section

2 61-35-26.3, and section 61-35-26.4 of the North Dakota Century Code, relating to water

3 service by cities and water districts and state water commission policies on funds for

4 water districts.

5 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

6 SECTION 1. Section 61-35-26.1 of the North Dakota Century Code is created

7 and enacted as follows:

8 61·35·26.1. Statement of Intent.

It is the intent of the Legislative Assembly that potable water should be available

in sufficient quality and quantity to meet citizens' needs for a healthy and safe standard

11 of living and to promote economic growth and development. In order to meet this

12 objective in the most economical way, water service districts and city water service

13 systems need to coordinate their service plans. Competition for users and duplication of

14 service are to be avoided whenever possible.

15 SECTION 2. Section 61-35-26.2 of the North Dakota Century Code is created

16 and enacted as follows:

17 61·35·26.2. Plans for water service by providers - Filing plans - Existing

18 agreements.

19 1. Any city planning to expand water service through annexation shall establish

its city water service area plan. In doing so, the city shall notify any other water service

provider whose water service area is affected by the city's water service area plan.
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2. Each city water service area plan shall be filed with the commission and will be

Ian with the commission the cit ma roceed with water

3 service to the annexed area. Each cit water service area Ian will be erfected b a

4 water service a reement amon the water service

5 or who abut the water service area boundary.

6 3. The provisions of this Act may not supersede an existing water service

7 agreement between a city and a district.

8 SECTION 3. Section 61-35-26.3 of the North Dakota Century Code is created

9 and enacted as follows:

10 61-35-26.3. State water commission funding.
11 rants or loans to a district or cit for a water

13 city, shall require that a district and city have a water service agreement. The absence

14 of a water service agreement shall not affect the funding by the commission of other

15 projects for a district or city that are not related to potable water service and are not

16 located within the extraterritorial zoning jurisdiction.

17 SECTION 4. Section 61-35-26.4 of the North Dakota Century Code is created

18 and enacted as follows:
19 61-35-26.4. Water service a reement -Mediation - Administrative law 'ud e.

20 1. If a water service agreement between the district and the city is not executed

21 within sixt da s after the cit notifies the district that a cit water service area Ian has

22 been developed, the matter must be submitted to a committee for mediation. The

23

24 two members a
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by the district. The retained mediator shall arrange and preside over the mediation

proceedings.

3 2. If the mediation committee is unable to resolve the dispute to the satisfaction

4 of the parties involved. either party may petition the office of administrative hearings to

5 appoint an administrative law judge to determine the terms of the water service

6 agreement. A hearing may not be held until after at least two weeks' written notice has

7 been given to the parties involved in the dispute. At the hearing. the retained mediator

8 who presided over the mediation proceedings under subsection 1 may provide

9 information to the administrative law judge on the dispute between the parties involved

10 and any proposed resolutions or recommendations made by a majority of the members

11 appointed to the committee. Any resident of. or person owning property in. a city or

district involved in the dispute. a representative of such a resident or property owner,

and any representative of a city or district involved. may appear at the hearing and

14 present evidence on any matter to be determined by the administrative law judge. A

15 decision by the administrative law judge is binding upon all the parties involved in the

16 dispute and remains effective until the city and the district agree to a change in the

17 water service agreement. An administrative law judge shall consider the following

18 factors related to water service in the annexed area in making a decision under this

19 subsection:

20 a. The recommendations of the mediation committee;

21 b. The firefighting flow capacity of the water system;

c. The anticipated growth patterns of the district and city involved in the

dispute;
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d. Special conditions or needs including topographic or physical features

2 influencing service;

3
e. The system capacity and trunk main delivery structure of each provider;

4 f. The age, condition and worth of the affected existing infrastructure;

5 g. Outstanding debt attributable to current users;

6
h. The impact on future revenues lost from existing and future customers;

7 i. Whether development would have occurred without annexation; and

8 j. Any other factor determined to be relevant by the administrative law

9 judge.
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13.0652.02002
Title.

Prepared by the Legislative Council staff for
Representative Hofstad

April 16, 2013

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1440

That the Senate recede from its amendments as printed on pages 1262-1264 of the House.
Journal and pages 1149-1151 of the Senate Journal and that Engrossed House Bill No. 1440

be amended as follows:
Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to create and

enact sections 61_35_26.1,61-35-26.2,61-35-26.3, and 61-35-26.4 of the North Dakota
Century Code, relating to water services by cities and water districts and state water
commission policies on funds for water districts and cities.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. Section 61-35-26.1 of the North Dakota Century Code is created

and enacted as follows:

61-35-26.1. Statement of intent.

It is the intent of the legislative assembly that potable water should be available
in sufficient quality and quantity to meet citizens' needs for a healthy and safe standard
of living and to promote economic growth and development. In order to meet this
objective in the most economical way, water service districts and city water service
systems shall coordinate their service plans. Competition for users and duplication of
service must be avoided whenever possible.

SECTION 2. Section 61-35-26.2 of the North Dakota Century Code is created

and enacted as follows:

61-35-26.2. Plans for water service by providers - Filing plans - Existing

agreements.

1.:. A city planning to expand water service through annexation shall develop a
city water service area plan. The city shall consult with any other water
service provider, including a district. whose water service area is affected
by the city's water service area plan of the establishment of the plan.

2. The city shall file the city water service area plan with the commission.
Upon filing of the plan with the commission, the city may proceed with
water service to the annexed area as provided in section 61-35-26. A city
water service area plan is enforceable when there is a water service
agreement among the water service providers, including a district. that are
encompassed by or which abut the water service area boundary.

3. Sections 61-35-26.1 through 61-35-26.4 do not supersede an existing
water service agreement between a city and a district.

SECTION 3. Section 61-35-26.3 of the North Dakota Century Code is created

and enacted as follows:
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61-35-26.3. State water commission funding.

SECTION 4. Section 61-35-26.4 of the North Dakota Century Code is created

and enacted as follows:

61-35-26.4. Water service a reement - Mediation - Administrative law 'ud e.

.1. If a water service agreement between the district and the city is not
executed within sixt da s after the cit notifies the district that a cit water
~ervice area plan has been developed. the matter must be submitted to a
committee for mediation. The committee must be comprised of a mediator
retained' ointl J b. the cit and the district two members a ointed by the~
governin~ body of the city. and two members appointed by the district. The
retained mediator shall arrange and preside over the mediation

proceedings.

2. If the mediation committee is unable to resolve the dispute to the
satisfaction of the parties involved. either party may petition the office of
administrative hearings to appoint an administrative law judge to determine
the terms of the water service a reement. Before a hearin ma be heldL

at least two weeks' written notice must be given to the parties involved in
the dispute. At the hearing, the retained mediator who presided over the
mediation proceedings may provide information to the administrative law
:Ud.e on the dis ute between the arties involved and an ro osed
resolutions or recommendations made by a majority of the members
a_ ointed to the committee. An resident of or erson ownin prop~rt in a
gltY or district involved in the dispute, or a representative of such a resident
or ~ro"ert, owner and an re resentative of a cit or district involved, may
ap",ear at the hearing and present evidence on any matter to be
~etermined by the administrative law judge. A decision by the
administrative law judge must consider the following factors related to
water service in the annexed area in making a decision under this

subsection:

a. The recommendation of the mediation committee~

b. The firefighting flow capacity of the water system~

c. The anticipated growth patterns of the district and city involved in the
dispute..;.

d. Special conditions or needs, including topographic or physical
features influencing service~

e. The system capacity and trunk main delivery structure of each

provider~
t The age. condition. and worth of the affected existing infrastructure~
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fL Outstanding debt attributable to current users~

b, The impact on future revenues lost from existing infrastructure and

future customers;

1:. Whether development would have occurred without annexation: and

L. Any other factor determined to be relevant by the administrative law

judge."

Renumber accordingly
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1440

Page 1, line 1, after "A BILL" replace the remainder of the bill with

1 "for an Actto create and enact section 61-35-26.1, section 61-35-26.2, section 61-35-

2 26.3, and section 61-35-26.4 of the North Dakota Century Code, relating to water

3 service by cities and water districts and state water commission policies on funds for

4 water districts and cities.

5 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

6 SECTION 1. Section 61-39-26.1 of the North Dakota Century Code is created

7 and enacted as follows:

8 61-35-26.1. Statement of Intent.

9 It is the intent of the Legislative Assembly that potable water should be available

10 in sufficient quality and quantity to meet citizens' needs for a healthy and safe standard

11 of living and to promote economic growth and development. In order to meet this

12 objective in the most economical way, water districts and city water systems need to

13 coordinate their service plans. Competition for users and duplication of service must be

14 avoided whenever possible.

15 SECTION 2. Section 61-35-26.2 of the North Dakota Century Code is created

16 and enacted as follows:

17 61-35-26.2. Plans for water service by providers - Filing plans - Existing

18 agreements.
19 1. A city planning to expand water service through annexation shall develop a

20 water service area plan. The city shall consult with any other water service provider,

21 includin a district whose water service area is affected b the water service area Ian.
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1 . 2. The city shall file the water service area plan with the commission. Upon filing

2 of the plan with the commission, the city may proceed with water service to the annexed

3 area as rovided in section 61-35-26. A water service area Ian is erfected b a water

4 service agreement among the water service providers, including a district. that are

5 encompassed by or which abut the water service area boundary.

6 3. The provisions of this Act do not supersede an existing water service

7 agreement between a city and a district.

8 SECTION 3. Section 61-35-26.3 of the North Dakota Century Code is created

9 and enacted as follows:

10 61-35-26.3. State water commission funding.

11 Before providing grants or loans to a district or city for a water service project in

12 any area within the extraterritorial zoning jurisdiction of any affected city, the

13 commission shall require the district and city have a water service agreement. The

14 absence of a water service agreement shall not affect the funding by the commission of

15 other projects for a district or city which are not related to potable water service and are

16 not located within the extraterritorial zoning jurisdiction.

17 SECTION 4. Section 61-35-26.4 of the North Dakota Century Code is created

18 and enacted as follows:

19 61-35-26.4. Water service agreement -Mediation - Administrative law judge.

20 1. If a water service agreement between the district and the city is not executed

21 within sixty days after the city notifies the district that a city water service area plan has

22 been developed, the matter must be submitted to a committee for mediation. The

23 committee must be comprised of a mediator retained jointly by the city and the district,

24 two members appointed by the governing body of the city and two members appointed
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1. by the district. The retained mediator shall arrange and preside over the mediation

2 proceedings.

3 2. If the mediation committee is unable to resolve the dispute to the satisfaction

5 appoint an administrative law judge to determine the terms of the water service

6 agreement. Before a hearing may be held, at least two weeks' written notice must be

7 given to the parties involved in the dispute. At the hearing, the retained mediator who

8 presided over the mediation proceedings may provide information to the administrative

9 law 'ud e on the dis ute between the arties involved and an ro osed resolutions or

14 determined b the administrative law 'ud e. A decision b the administrative law 'ud e

15 must consider the following factors related to water service in the annexed area in

16 making a decision under this subsection:

17 a. The recommendation of the mediation committee;

18 b. The firefighting flow capacity of the water system;

19 c. The anticipated growth patterns of the district and city involved in the

20 dispute~

21 d. S ecial conditions or needs includin

22 influencing service;

24 f. The age, condition and worth of the affected existing infrastructure~
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g. Outstanding debt attributable to current users~

2
h. The impact on future revenues lost from existing and future customers;

3
i. Whether development would have occurred without annexation; and

4
j. Any other factor determined to be relevant by the administrative law

5 judge."

6

7 Renumber accordingly
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