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Com Standing Committee Report 
February 8, 201 3 1 : 1 7pm 

Modu le ID:  s_stcomrep_24_010 
Carrier: Hogue 

REPORT OF STANDING COMMITTEE 
SB 2233: Natural Resources Committee (Sen. Lyson, Chairman) recommends DO PASS 

(5 YEAS, 1 NAYS, 1 ABSENT AND NOT VOTING). SB 2233 was placed on the 
Eleventh order on the calendar. 

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_24_01 0 



2013 HOUSE E NERGY A ND NATURAL RESOURCES 

SB 2233 







































































House Energy and Natural Resources 
March 29, 201 3  
SB 2233 & 2359 
Page S 

Jennifer Verleger: In  the IWP amendment 

Rep . Hofstad :  We will adjourn and meet again on Monday Morning at 1 0:30. Adjourned at 
9 :20 a .m .  







House Energy and Natural Resources 
April 1 ,  201 3 
SB 2233 and 2359 
Page 3 

Rep. Hofstad: We are going to ask council to rework the amendments i n  a matter that is 
easier to understand. We will adjourn until tomorrow morning at 9 :00 in  th is room .  
Adjourned at 1 0:35 a.m. 















































































































House Energy and Natural Resources 
April 4, 201 3  
SB 2233 
Page S 

Jeff Nelson: I wil l incorporate the amendments that have approved to date. 

Rep .  Hofstad :  That would be good . 



















 

201 3 HOUSE STANDING COMMITTEE MINUTES 

House Energy and Natura l  Resources 

Pioneer Room, State Capital 

SB 2233 
Apri1 9 ,  201 3  

2 1 021  

0 Conference Committee 

Subcommittee relating to provide a declaration for water pol icy and goals 

Present were: Rep.  Hofstad, Rep Keiser, Rep. Sch midt, and Rep. Hunskor 

Others p resent: Robert Harms, M ichelle Klose, Karlene Fine, Denton Zubke, Jeff Neslon, 
Todd Sando, 

Minutes: "attached testimony." 

Rep. Hofstad: We wil l  cal l  to order the subcommittee on SB 2233. The changes that were 
made yesterday wi l l  be reviewed by Jeff Nelson . 

Jeff Nelson ;  (Attachment 1 )  1 3.0579.0401 7  version 

Rep. Keiser: I move a technical amendment the way we want it to read ; on l ine 7 not to 
exceed the $450,000.000 and move that new language up to l ine 5 after "funding" and 
i nsert it. 
Rep. Hofstad :  We have a motion to move that amendment and a second from Rep. 
Schmidt motion carried. 

Jeff Nelson: Changes are as fol lows Sub section 1 ,  Section 1 1  on page 9,  2 :55-4 :06 

Rep. Schmidt: There are some concerns with the time frame that may take for that 
approval to occur. Do we need to identify that? 

Rep. Hofstad : Let me cal l  the State Engineer to the podium. 

Todd Sando: We do have schedu led meetings every couple months. We a lso have 
telephone cal ls when issues come up. 

Rep. Hofstad : If the request was there is that something that the State Water Comm ission 
would g ive you the authority to do? 

 



House Energy and Natural Resources 
April 9, 201 3  
S B  2233 
Page 2 

Todd Sando: We cou ld do that. 

Rep. Hofstad :  The intent of this body wou ld be that you have those d iscussions with the 
State Water Commission so that the process can be implemented on timely bases. 

Todd Sando: Especial ly if the revenues and the extra revenues help pay off the project; I 
think we should react to it q uickly. 

Rep .  Keiser: If the oi l  company wants to come in and tab the WAWS line to provide water 
for its wel l  to their tracking and they pay al l  of the expense. Do you have the authority to 
approve this? 

Todd Sando: If the Water Commission isn't spending we put money into it. 

Rep.  Keiser: Our intention is to pay those loans back and we are going to be the market. 

Rep. Hofstad: Those d iscussions are important because the law if passed does say "the 
State Water Commission must approve the planning design and locations." 

Jeff Nelson : Page 1 8  l ine 1 5, another change there was section 24 that was removed and 
another change on page 1 9 1ines 9 .  

Rep. Keiser: I move to remove section 25 l ines 1 6&1 7 on page 1 9: i f  the appropriations 
want to put that in there side I am happy to have them do it providing that fund it the same 
way we are proposing to do here. 

Rep. Hofstad :  We have a motion and a second from Rep. Schmidt motion carried . 
I n  the title you have "the infrastructure revolving loan fund for WAWSA project"; that is 
taken care of. 
On page 7 section 8 "Garrison d iversion un it" in talking with the governor's office when we 

include the Snake Creek pumping plant, the McClusky Canal, recreation area and other 
facil ities" we have named some of those facilities but we haven't named them al l  and they 
a lso intox with the federal government they wou ld have a higher comfort level if we wou ld 
exclude the Snake Creek pumping plant, McClusky Canal, and strike that language. 

Rep. Schmidt: I move to remove that language. 

Rep .  Hofstad : We have a motion to remove that language and a second from Rep. Schmidt 
motion carried. We also need to get that time line into the schedu le in this document. 

Rep. Keiser: Aug 1 st is not an unreasonable deadline. I think we need to al low a 
reasonable time to make the transition . 

Rep. H unskor: I wou ld l ike to see an earlier date but I understand that it takes a long time 
to get everything completed. Will it take until August for this to happen? 



House Energy and Natural Resources 
April 9, 201 3  
SB 2233 
Page 3 

Rep. Hofstad : I n  section 1 8  sub 8 the language would read " reimburse the authority for 
industria l  water, depot, capital improvements and the delivery of raw or treated water sold 
to the industria l  water depots and lateral l ines at a cost no greater than the participating 
member or sub member if applicable." 

Michelle Klose: Assistant State Engineer for the North Dakota State Water Commission; 
(explains section 1 8  sub B) 1 8:43 - 21 :09 

Rep. Keiser: I move the amendment. 

Rep.  Schmidt: Wou ld you p lease repeat that? 

Rep. Hofstad :  "Reimburse the authority for industrial water, depot, capital improvements 
and the cost for delivery of potable or non-potable water sold and industrial water depots 
and lateral l i nes at a cost no greater than the participating member or sub member if 
appl icable." We have a motion and a second from Rep. Schmidt to move the amendment 
motion carried . 
You have an amendment that wil l  put capture the payment schedule that we have been 
talking about. I t  says" regular payments on the participating member entity debt is 
described in  the agreements with the authority as of March 3 1 , 201 3  and base l ine 201 0  
industrial sales included in the authority and participating member agreements as of March 
3 1 ,  201 3 . "  

M ichelle Klose: The agreements had been modified on March 1 3, 201 3  to include Crosby 
which was the final sale; having this in p lace it does capture that point in t ime and it 
establ ished the debt as wel l  as those industrial sales. 

Rep. Keiser: What is in those agreements? This was handed out yesterday. (Attachment 
#2) 

M ichelle Klose: explains the loans. 25:2 1 - 32:40 

Rep. Keiser: If there is a reasonab le and simple approach to making a correction in 201 3  
we should take it. 

Rep. Schmidt: On base l ine 201 0  are we talking about picking up a l l 4.79? 

M ichelle Klose: Yes we are .  Those were comments in  those existing contracts with those 
member entities. 

Rep. Schm idt: Does that 4.79 include the city of Tioga? 

M ichelle Klose: Yes it does. 

Rep. Hofstad : The amendment to section 1 8  would read "regular payments on the 
participating member entity debt as described . "  



House Energy and Natural Resources 
April 9, 201 3  
SB 2233 
Page 4 

Rep. Keiser: The senate has the Water Commission bi l l  and there is $79 ,000 .000; that 
contract is not finalized so we don't know if that funding is there or not and would not fit in 
th is date so how do we deal with the future loans? 

M ichelle Klose: Those loans fit in under E.  It could help cover some of those issues and 
g ives them some flexibil ity to address issues with this as wel l .  

Rep.  Keiser: What is the bottom l ine of many dollars it is? 

M ichelle Klose: The 36.5 was my ruff total of the existing debt that was in those contracts. 

Rep. Keiser: The 1 1 0 , 40, everything? 

M ichelle Klose: 1 96 and that's with the additional $40,000.000 that is provided through the 
Bank of North Dakota. 

Rep. Hofstad : The amendment would read " would read the regular payments on the 
participating member entity debt as described in the agreements with the authority as of 
March 3 1 , 201 3  and baseline 201 0  industrial sales included in  the authority and 
participating member agreements as of March 3 1 , 201 3." Amendment to 1 C. We have a 
motion and a second from Rep. Schmidt motion carried. 

Rep .  Hofstad :  The base line sales addressing the issue; do we want to address that? 

Rep. Keiser: I move that the state except the responsibil ity for those baseline sales with 
the correction for the year 201 3  to be provided relative to the city of Tioga sales. 

Rep. Hofstad : We can get that language perfected is there a second to that? We have a 
motion and a second from Rep. Schmidt motion carried . 

Rep. Keiser: I move that we recommend the bi l l  as recommended to the ful l  committee. 

Rep. Hofstad : I t  is the intent of the 63rd legislative assembly that after al l loans to the State 
of North Dakota contractual responsibil ities to the participating members are fulfilled : any 
revenues generated by industrial sales are prioritized for use for industrial development and 
oi l  impacted areas. 

Rep. Keiser: Can we modify that sl ightly that there would be developed a plan to implement 
those sales with some priority being g iven to the oil impacted areas and some of the water 
resources trust fund should be getting some portion of those future sells for statewide 
util ization .  

Rep. Hofstad: The intent implies the money does flow into the resource trust fund and is 
then prioritized . I 'm open for suggestions or comments. 

Rep. Schmidt: Is that making reference to page 1 7, line 7, is that in addition to or is that it? 



House Energy and Natural Resources 
April 9,  201 3  
S B  2233 
Page S 

Rep. Hofstad :  That is where the money flows to the resource trust fund.  It is i ntent 
language as we develop this process and it goes forward we give some consideration and 
prioritization to the oi l impacted areas. 

Rep .  Keiser: I would move that 

Rep. Hofstad: It's been moved, is there a second? 

Rep. Schmidt: Second 

Rep. Hofstad : It's moved and second, further d iscussion? Voice vote, motion carried. 

Rep. Keiser: I now move the bi l l  as amended be referred to the full committee for 
consideration. 

Rep. Hofstad : It's been moved, is there a second? Moved and seconded by Rep. 
Schmidt. Voice vote, motion carried. 

































Bill/Resolution No.: SB 2233 

FISCAL NOTE 
Requested by Legislative Council 

01/18/2013 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I l d 

. 
t" f . 

t d d t l  eve s an  1ons an  e un er curren aw. 
2011-2013 Biennium 2013·2015 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

2015-2017 Biennium 

General Fund Other Funds 

$0 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011·2013 Biennium  2013·2015 Biennium 2015-2017 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

SB 2233 deals with water policy and project goals and development. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

Section 2 of SB 2233 re-allocates a portion of the oil e1raqtion tax to the infrastructure revolving loan fund. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detC�il, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

If enacted, SB 2233 will reduce revenues in the resources trust fund by an estimated $54.695 million in the 201 3-1 5 
biennium. These revenues will be re-allocated to the infrastructure revolving loan fund. (Both of these are "other 
funds" in 1 A. above.) 

  
B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 

fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 



Name: Kathryn L. Strombeck 

Agency: Office of Tax Commissioner 

Telephone: 328-3402 

Date Prepared: 0 1 /30/201 3  























Date: 1/- 13 
Roll Call Vote #: I 

201 3 HOUSE STAN DING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTI O N  NO.  .  
H ouse N atural Resources 

D C heck here for Conference Committee 

Committee 

Leg islative Council Amendment Number .J.o     � 
:J. J 2.}. o c/ 0 I � . 

Action Taken 

Motion Made By   Seconded By   
Representatives Yes No Representatives Yes No 

Chairman Todd Porter  Bob H unskor 
Vice Chairman Chuck Damschen  Scot Kelsh 

 J im Schm idt Rep.  Mock 
 Glen Froseth 
 Curt H ofstad 
 Dick Anderson 
 Peter  
 M ike Nathe 

Rep.  Brabandt 
  Keiser 

Total   

Absent 

Floor Assignment   
If the vote is  on an amendment, briefly indicate intent: V � U � � 



Date:  - J 1 - J 3 
Roll Call Vote #:  .2-

201 3 HOUSE STAN D I N G  COMMITTEE 
.  ROLL CALL VOTES 

BILL/RESOLUTI O N  NO. 5) $;.� 2 -z. >J 

H ouse N atural Resources Committee 

D C heck here for Conference Committee 

Legislative Council Amendment Number 

Action  Taken 

M otion  Made By   Seconded By   
Representatives Yes No Representatives Yes No 

Chairman Todd Porter  Bob Hunskor 
Vice Chairman Chuck Damschen  Scot Kelsh 

 J im Schmidt   Mock 
 Glen Froseth 
 Curt H ofstad 
 Dick Anderson 
 Peter  
 M ike Nathe 
  Brabandt 
  Keiser 

Total (Yes) N o  

Absent 

' Floor Ass ignment 

.   If the vote is on an amendment, briefly indicate intent: Y �        � q  � �II fr; � .;J .fv �  L R   

� � !3 � � � / ¥0 � � � � 11 
           1 Y-/u_ tLP'lbfl�� .  �  �1 

I I Wz.d (r � � � .  



Date: Lf - I 1- I 3 
Roll Call Vote #:    

201 3 HOUSE STAN DING COMMITTEE 
ROLL CALL VOTES 

BIL L/RESOLUTION NO. S  2- 2-   
House N atural Resources Committee 

0 C heck here for Conference Committee 

Legislative Council Amendment Number 

Action Taken 

M otion Made By   Seconded By   
Representatives Yes No  Yes No 

Chairman Todd Porter  Bob Hunskor 
Vice Chairman Chuck Damschen  Scot Kelsh 

 J im Schmidt   Mock 
 Glen Froseth 
 Curt H ofstad 
 Dick Anderson 
 Peter  
 Mike Nathe 

Rep.   Brabandt 
  Keiser 

Total   

Absent 

Floor Assignment 

  {'�� 
If the vote is on  an amendment, briefly indicate intent: V � ()� h; � � � ftJ f� t£, � 13 



Date: If .. 13 
Roll Call Vote #:   

201 3  HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTIO N  NO.  d-  

House N atural Resources 

D C heck here for Conference Committee 

Legis lative Council Amendment Number 

Action Taken 

M ot ion Made By --
Representatives Yes N o  

C hairm a n  Todd Porter 
Vice Chai rman Chuck Damschen 

 Jim Schmidt 
 Glen Froseth 
 C urt Hofstad 
 Dick Anderson 
 Peter  
 M ike Nathe 
  Brabandt 
  Keiser 

Representatives 
 Bob Hunskor 
 Scot Kelsh 

Rep.  Mock 

Committee 

Yes No 

Total   

Absent 

Floor Assi gnment 

 
If the vote is  on an amendment, briefly indicate intent: --of� t/ �  , 

  � � /- C/tl0 3 � I � � � �_f 
¥-Ju. �a tLP-f- � F* A ffi.t s f:d:e. en� c}"t- � t:f 

U/14-�Sfl � � � � �-



Date:   
Roll Call Vote #:  

201 3  HOUSE STANDING COMMITTE E  
ROLL CALL VOTES 

BILL/RESOLUTION NO. 5 8  3 
House N atural Resources Committee 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken 

Motion Made By   Seconded By   
Representatives Yes No Representatives Yes  

Chairman Todd Porter  Bob Hunskor 
Vice Chairman Chuck Damschen  Scot Kelsh 
Rep. J im Schmidt   Mock 

 Glen Froseth 
 Curt H ofstad 
 Dick Anderson 
 Peter  
 Mike Nathe 
  Brabandt 
  Keiser 

Total   

Absent 

Floor Assignment 

If the vote is on an amendment, briefly indi:ate intent: V .,_. (/t � 
ft; � �  � 

9fdh � 1-n ,�,v_ � � .  



  
Rol l  Call Vote #: · 

201 3 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. 5     
House Natural Resources Committee 

D C heck here for Conference Committee 

Legis lative Council Amendment Number 

Action Taken 

Motion M ade By   Seconded By 

Representatives Yes N o  Representatives Yes No 
Chairm a n  Todd Porter  Bob Hunskor 
Vice C hairman Chuck Damschen  Scot Kelsh 
Rep. J i m  Schmidt Rep.  Mock 

 G len  Froseth 
 Curt Hofstad 

Rep .  Dick Anderson 
 Peter  
 M i ke Nathe 
  B rabandt 
  Keiser 

Total (Yes) No 

Absent 

Floor Assignment .    If the vote is on an amendment, briefly indicate intent:     / 
· 

(j-Jf �  3 1  � 1 7  



Date: { (-- ( 5 
Rol l  Ca l l  Vote #:   

201 3  HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO.   � 33 
House N atural Resources Committee 

D C heck here for Conference Committee 

Leg islative Council  Number 

Act1on Taken   tJ4  
Motion Made By   Seconded By   

 Yes No  Yes 
Chairman Todd Porter   Bob Hunskor t/ 
Vice Chai rman Chuck Damschen ./  Scot Kelsh v 
Rep. J im Schmidt v Rep.  Mock v 

 Glen Froseth II' 
 Curt Hofstad y 

Rep.  Dick Anderson v 
 Peter  v 
 M ike Nathe v 
  B rabandt V' 
  Keiser  

No 

Total          

Absent 
() 

Floor Assig nment  
If the vote is on an amendment, briefly indicate i ntent: 

J: f� 





















Com Standing Committee Report 
Apri1 1 6, 201 3  8:46am 

Module 10: h_stcomrep_67 _001 
Carrier: Hofstad 

Insert LC: 1 3.0579.04020 Title: 05000 

Page 9, line 4, after "61 -24.7-04" insert ", and 61 -40-06" 

Page 9, after line 5,  insert: 

"SECTION 24. LEGISLATIVE INTENT. It is the intent of the sixty-third 
legislative assembly that after all loans to the state of North Dakota and contractual 
responsibilities to participating members are fulfilled, that any revenues generated by 
industrial water sales for oil and gas exploration and production be prioritized for use 
for infrastructure development in oil and gas-impacted areas of the state. 

SECTION 25. REPORTS TO THE LEGISLATIVE MANAGEMENT. The 
independent water providers and the western area water supply authority shall report 
to the water-related topics overview committee on a regular basis and collaborate 
with the committee and the state water commission to monitor water usage, rates, 
and market share. The water-related topics overview committee shall report to the 
legislative management with recommendations to assure the state's ability to 
maintain its payment schedule. The legislative management shall report its findings 
and recommendations, together with any legislation required to implement the 
recommendations, to the sixty-fourth legislative assembly." 

Renumber accordingly 

(1) DESK (3) COMMITTEE Page 1 0  h_stcomrep_67 _001 
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Senate Natural Resources Committee 
SB 2233 Conference Committee 
April 23, 201 3  
Page 3 

Senator Triplett withdrew her motion to amend. 

Senator Hogue recessed the committee. 

(The recording ends at 40:32.) 





Senate Natural Resources Committee 
SB 2233 Conference Committee 
April 24, 201 3 
Page 2 

Representative Keiser seconded the motion. 

Roll Call Vote: 6, 0 Motion Carried. 



1 3.0579.06000 

Amendment to: SB 2233 

FISCAL NOTE 
Requested by Legislative Council 

04125/201 3 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and   under current law. 

2011-2013 Biennium 2013-2015 Biennium 2015-2017  Biennium 

General Fund Other Funds General Fund Other Funds General Fund Other Funds 

Revenues $150,000 $150,000 
Expenditures 

Appropriations 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011-2013 Biennium 2013-2015 Biennium 2015·2017 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

SB 2233 provides a declaration of water policy and goals and objectives. It also restructures the funding model for 
the Western Area Water Supply project. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

Sectio n  1 1  establishes an infrastructure revolving loan fund within the Resources Trust fund; Section 1 9  provides 
$1 50,000 per biennium to the Industrial Commission; Section 1 9  also creates a potential revenue stream for the 
Resources Trust Fund after all State backed debt is paid off; Section 22 obligates the State Water Commission to 
request funding to repay principal and interest on Western Area Water Supply projects Bank of North Dakota loans if 
they are unable to make their payments. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

The infrastructure revolving loan fund established in Section 11  would earmark an estimated $1 6.45 million within 
the resources trust fund in the 201 3-20 1 5  biennium for infrastructure loans. It would also earmark 1 0  percent of all 
future oil extraction revenues deposited in the resources trust fund for infrastructure loans. Using the estimated 
201 3-20 1 5  biennium revenues and applying them to the 201 5-20 1 7  biennium would generate an additional $54.69 
million in the 201 5-201 7 biennium. Although the re-allocation of these funds within the resources trust fund does not 
increase or decrease the fund , it does require that a portion of the fund be used for infrastructure loans. Section 1 9  
provides $1 50,000 per biennium to the Industrial Commission for one additional FTE. Section 1 9  also creates a 
potential revenue stream for the Resources Trust Fund after all State backed debt is paid off. This is not likely to 
occur in either the 201 3-20 1 5  or 201 5-20 1 7  biennium. 



B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 

Name: David Laschkewitsch 

Agency: NO State Water Commission 

Telephone: 328-2750 

Date Prepared: 04/25/201 3  



1 3.0579.05000 

Amendment to: SB 2233 

FISCAL NOTE 
Requested by legislative Council 

04/18/2013 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and   under current law. 

2011·2013 Biennium 2013-2015 Biennium 2015·2017 Biennium 

General Fund Other Funds General Fund Other Funds General Fund Other Funds 
 

Revenues $150,000 $150,000 

Expenditures 

Appropriations 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011·2013 Biennium 2013·2015 Biennium 2015·2017 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

SB 2233 provides a declaration of water policy and goals and objectives. It also restructures the funding model for 
the Western Area Water Supply project. 

B. Fiscal impact sections: Identify and provide a briefdescription of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

Section 1 0  establishes an infrastructure revolving loan fund within the Resources Trust fund; Section 1 8  provides 
$1 50,000 per biennium to the Industrial Commission; Section 18 also creates a potential revenue stream for the 
Resources Trust Fund after all State backed debt is paid off; Section 21 obligates the State Water Commission to 
request funding to repay principal and interest on Western Area Water Supply projects Bank of North Dakota loans if 
they are unable to make their payments. , 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

The infrastructure revolving loan fund established in Section 1 0  would earmark an estimated $16.45 million within 
the resources trust fund in the 201 3-20 1 5  biennium for .infrastructure loans. It would also earmark 1 0  percent of all 
future oil extraction revenues deposited in the resources trust fund for infrastructure loans. Using the estimated 
201 3-20 1 5  biennium revenues and applying them to the 201 5-201 7  biennium would generate an additional $54.69 
million in the 201 5-2017 biennium. Although the re-allocation of these funds within the resources trust fund does not 
increase or decrease the fund, it does require that a portion of the fund be used for infrastructure loans. Section 1 8  
provides $1 50,000 per biennium to the Industrial Commission for one additional FTE. Section 1 8  also creates a 
potential revenue stream for the Resources Trust Fund after all State backed debt is paid off. This is not likely to 
occur in either the 201 3·20 1 5  or 201 5-2017 biennium. 

  



B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation . 

. ' 

Name: David Laschkewitsch 

Agency: N D  State Water Commission 

Telephone: 328-2750 

Date Prepared: 04/1 8/201 3  

; :t 



Bill/Resolution No.: SB 2233 

FISCAL NOTE 
Requested by Legislative Council 

01/18/2013 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I l d 

. 
t" f . 

t d d t l  eve s an  1ons an  e un er curren aw. 
2011-2013 Biennium 2013·2015 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

2015-2017 Biennium 

General Fund Other Funds 

$0 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011·2013 Biennium  2013·2015 Biennium 2015-2017 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

SB 2233 deals with water policy and project goals and development. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

Section 2 of SB 2233 re-allocates a portion of the oil e1raqtion tax to the infrastructure revolving loan fund. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detC�il, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

If enacted, SB 2233 will reduce revenues in the resources trust fund by an estimated $54.695 million in the 201 3-1 5 
biennium. These revenues will be re-allocated to the infrastructure revolving loan fund. (Both of these are "other 
funds" in 1 A. above.) 

  
B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 

fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 



Name: Kathryn L. Strombeck 

Agency: Office of Tax Commissioner 

Telephone: 328-3402 

Date Prepared: 0 1 /30/201 3  
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Water Pol icy and Water 
Deve lopment/Legislative H istory 

A. 1937 :  State Water Com m ission 

B. 198 1 :  Resou rces Trust F u n d  

C.  1990: Con stitutiona l  Resou rces Trust F u n d  

D .  1993/95 : I ncrease i n  Resou rces Trust F u n d  

E .  1999 : Legis lat ive Pol icy a n d  Goa ls/Water Devel o p me nt 

Trust F u n d  

F .  2013 : Legis lative Pol i cy a n d  Goa ls/ I nfrastruct u re Loa n  

F u n d  







               
 

             
                                           

                             
               

         
          

61-24.7-05. State funding plan. 
1 .  The legislative assembly declares its intent to provide state funding for a share   the total non-federal or local cost of constructing the Red River � . · 

valley water supply project. 
2. Any general funds appropriated for the construction of the Red River valley water 

supply project may be carried over to future bienniums. 
3 .  State funding for the Red River valley water supply project may be appropriated 

at the time and in the manner determined by the legislative assembly, either 
concurrently or separately from federal and local funding for the Red River valley 
water supply project. 





•·'
. ' 

1 . ' , :  

              
 .  , , :: 1  : : �.:> :: . , ' 

, ' • ,  ' 
' . . 

            
    

.d.      as  of     
§.,_ The    of the

. 
  

. 

              
         

§... The commission   rules to  to  and . 
' . · , : .  with        

 '. :         
                      

           
,    :. :, , .   , - !   ..  �: ' -.. . . . 

               
                 

      
·.   ,  e ' :ih .  's ction and .  ' . ed ' ' .. : ::. j: 6mmission and a reed to , ; : , '  '"•cl •• ' :;   1 Giri .rn"  e:  �· :·c  th 1 I  eeds of , 
 •            

·· ·  ·  
. . . .  , · ;.'·: .:: : .: . : 

.
. ..  ..  

.
.   :',  :   : . ... :  ·::�:(· . .    :· ' : · .   

.
..•. 1 . : .··.\( _ .  

  • ·  · ·.,:, : · . : ::;, : •  :  ·- · .  : : · 
.. . · 

: \  · ; ' . . .
.
. ·  , f" · ·: '  

 

1, ' • •  

  
. · . .  , •, 

; . , . • ' 1 - , ' 
.' �  . i 

, ' I , 

. ..  i : ,t : 

.. ' � .  ·. ' 

Page No. 2 





Sixty-third 
Leg islative Assembly 

                  
             

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

              

             

    

               

  
             

             

       

            

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

21 

        

             

                
   

             

             
   

             

         
                  

       

         

                

26 

27 

28 

29 

30 

31  

          

            

              
            

            

    

Page No. 2 1 3.0579.04001 













Sixty-third 
Legislative Assembly 

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

2 2  

23 

24 

25 

26 

27 

28 

29 

30 

31 

Page No. 8 1 3.0579.04001 





Sixty-th ird 
Legislative Assembly 

1 3. State funding for the Red River valley water supply project may be appropriated at the 

2 time and i n  the manner determined by the legislative assembly, either concurrently or 

3 separately from federal and local funding for the Red River valley water supply project. 

4 SECJION 1 1 .  AMENDMENT. Section 61-40-06 of the North Dakota Century Cod�. is 

5 amended and reenacted as follows: 

6 61 -40-06. Oversight of authority projects. 

7 The authority shall comply with the  of the state water commission   

8           The  must 

9 include provisions for insurance, including general l iabi lity insurance, in adequate amounts. The 

1 0 ·.. authority shall report to and consult with the state water commission regard ing the operation 

1 1  and financial status of the project, as requested by the state water commission.    

1 2           authority shall present the overal l  

1 3  plan and  contract plans and specifications for the project to the state water commission 

1 4  for approval .  The attorney general shall assist the authority at the request of the state water 

1 5  commission. If the twenty-five mill ion dollar zero interest loan from the state water commission 

1 6  has not been repaid, without the written consent of the state water commission the authority 

1 7  may not sel l ,  lease, abandon, encumber, or otherwise dispose of any part of property used i n  a 

1 8  water system of the authority if the property is used to provide revenue. 

1 9  SECTION 1 2. REPEAL. Sections 61 -24.7-02, 61 -24.7-03, and 61 -24.7-04 of the North 

20 Dakota Century Code are repealed. 

Page No. 1 0  1 3.0579.04001 









In addition, the support for funding the regional water systems guarantees quality water for many 

communities throughout North Western North Dakota which are struggling with inadequate 

drinking quality water through the NA WS system. 

Therefore, I encourage you to adopt Senate Bill 2233 .  

Thank you for allowing me time to detail Minot's support for this bill and the importance 

of this commitment to funding to the residents of the Northwest Area Water Supply and citizens 

of Minot for flood protection. 





A disastrous flood In June 2011  swamped 'the valley of the City of Minot. With record-+breaking flows lind a crest 
six feet higher than the 1 96$ Mouse River flood, this flood will forever be Imprinted on the mir:tds ofthe thousands 

· impacted. ·Wo�ds will never bEi able to �ecttrateiY describe t�e damage, the:heartaehe or the lmrnense.challel'\ge that 
             ·          

Sine� this  many milliOiilS  have poured into our commt:lnity, alang With thausands of volu�tee,rs in. an • 

on-going effort to bring back the MagJc City. Recovering from a disaster that ca1,1sed well over $1 billion' In damages 
takes a long time and a resil ient people.  · 

 

 

Flood Facts 
Flow rate of 27,400 cubic feet 
per second {normal river flows 
are between 50 and 200 cfs) 

Highest crest in recorded 
history, 1 ,561 .72 above sea 
level, 1 3  feet above flood stage 
and six feet higher than the 
1 969 flood 

4,1 00 structures in Jhe City 
of Minot impacted based on 
elevation maps and surveys 

2,716  homes in Minot suffered 
main-floor damage or greater 

More than 1 1 ,000 residents 
displaced dwe to the flood 









































































Testimony 
Glenn McCrory 

North Dakota Water Resource Districts Association 
SB 2233 

Mr. Chairman and Members of the Committee: 

My name is Glenn McCrory, and I am on the board of directors of the North Dakota 
Water Resource Districts Association. I am a water manager from Emmons County. We 
strongly support S B  2233 ,  and believe it is appropriate and necessary for the legislature 
to set forth legislative policy and goals. In our resolutions we support each of the projects 
and policy areas addressed in SB 2233. 

I am particularly supportive of the policy concerning the Missouri River and Lake 
Sakakawea. North Dakota needs to stand together and united in getting the Corps of 
Engineers to issue access permits, so that North Dakota can utilize as much Missouri 
River water as possible. In this manner, we will improve our quality of life, our economy, 
our opportunities, and we will perfect Missouri River water rights against claims by 
downstream states. Thank you for your consideration. We urge a positive vote on S B  
2233 .  















POLICY BULLETIN NO. 

SUBJECT: Availability of Project Water for Voluntary Acquisition ofRight of Way 

POLICY: 

To meet the Business Plan, WA WSA needs to acquire a significant amount of right of way in a 
short time period. 

For property owners who voluntarily enter into easement agreents or sell property to 
W A WSA, W A WSA will favorably consider providing water service from the Project if 
requested by these property owners. If the property owner is served by a WA WSA member, the 
W A WSA board wil recommendation to the member that service be provided to the property 
owner. 

For any property owner who does not voluntarily grant an easement or sell property to W A WSA, 
where condemnation is initiated, W A WSA will likely not consider any requests for project water 
from the owner of the condemned property. If water service is instead provided by a WA WSA 
member system, the WA WSA board will likely recommend that the member deny any requests 
for service from that property owner. 

Adopted April 1 8, 2012 
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61 �24. 7-05. State funding plan. 
1 .  The legislative assembly declares its intent to provide state funding for a share 

  of the total non-federal or local cost of constructing the Red River 
valley water supply project. 

2. Any genera1 funds appropriated for the construction of the Red River valley water 
supply project may be caried over to future bienniums. 

3. State funding for the Red River valley water supply project may be appropriated 
at the time and in the manner determined by the legislative assembly, either 
concurently or separately from federal and local funding for the Red River valley 
wate:r supply project. 
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independent water providers _5 

To: Energy and N atural Resource Committee 

808 1 1 1h 8t. West 
Williston, ND 58801 
Home Phone (701) 572-5873 
Cell Phone (701) 770-0942 
smortens@wil.midco.net 

March 7, 2013 

My name is Steven Mortenson.  I am chairman of the I ndependent Water P rovid ers. Our group was 

formed duri ng the 2011 Legislative session to promote the use of the state's water resources for the 

beneficia l  use of North Dakota and to provide the Legis lature with a private sector perspective whi le it 

considered creating WAWS (the western are water supply project). We have a pp roximately 70 members 

i n  our o rgan ization and are adding more every day, consisting of l andowners, p rivate businessmen, 

farmers and ranchers, some of whom have been in  this m arket s ince 2007. We risked our own capital to 

develop this m arket, and have provided 75-85% of the water to the oi l  industry---which was a vital 

component to he lp  the o i l  industry flourish as it has today. 

We support the WAWS project and want it to succeed. But, some oversight a n d  restraint on the project 

is necessary-I F  it is to succeed--- and for that reason we support SB 2233, a nd specifica l ly support: 

SECTION 4 (7 ) which wi l l  prohibit WAWS from interfering with access to the M issouri River, and  

SECTION 1 1  which w i l l  give the State Water Commission more clear a uthority over WAWS. 

I n  spite of what some suggest, the State Water Commissio n, and the state engineer does a n  excel lent job 

of managing the state's water resou rces. It permits and a l l ocates a certai n  amount of water to a person 

applying for a water permit. Anyone in  the state has this opportunity to apply for and use this resource. 

And in spite of what some have stated, the state's aquifers a re not threatened by the oil industry, and 

private water development (as  confi rmed i n  a study i n  December 2011) ---in fact, even WAWS now 

contemplates using aquifers as a water source. Our state has l arge sources of water, the M issouri River, 

Lake Sakakawea and  glacia l  aquifers and is be able to use these resources to he lp  the o i l  industry recover 

mi l l ion of barrels of o i l  that has brought enormous wealth to the state and our people.  

B ut, activities of WAWS and some of its members threaten the use of these resources---and the long­

standing state pol icy to access Lake Sakakawea and the M issouri River, which is why SECTION 4 (7) is 

necessary. 



WAWS or  some of its members began to object to private water development i n  our region---either  from 

ground water, or Lake Sakakawea.  Some of ou r  members wi l l  describe these i ncidents in deta i l .  Two 

years ago----if you had been told, that if you pass HB 1206---WAWS wil l  then be able to assert exclusive 

a uthority to develop water in  northwest North Dakota, you might have thought d ifferently. IF you had 

been told, that by passing HB 1206---WAWS would later object to access or  development of Lake 

Saka kawea, you m ight have thought differently. Wel l, that is what has been h appening a nd that is why 

SECTION 4 (7) is necessary. We cannot have ONE  pol itical subdivision dictate water pol icy for a l l  of us. 

The IWP and WAWS have been in negotiations ever since H .B. 1206 was passed two years ago on where to 

se l l  water and how m uch to sel l .  We have accepted the fact the WAWS wi l l  need to sel l  water to m a ke their 

payments to the taxpayers of North Dakota . We have conceded that they sell water from the twelve depots 

they a re bui ld ing---even though they have the capacity to sel l  many times, that is necessary to pay thei r  loans. 

(We sti l l  d i sagree with placement of a numbe r  of these depots as contrary to the express terms of HB 1206). 

We don't want this project to go back to the State. SECTION 11 is necessary to p rovide more oversight by the 

SWC. Here's why. The cost of this project has exploded going from $150 mi l l ion two years ago, to $350 

m i l l ion by 2015. The SWC has no rea l  oversight today. The language in  HB 1206 was l imited as i nterpreted by 

WAWS lawyers. The bi l l  provided: "The authority shall report to and consult with the state water commission 

regarding the  and  status  the  as requested by the state water commission. In 

relation to initial construction  the  and debt  the  shall  the overall  

and contract  and  for the project to the state water commission for  

And SWC has Q!}g member on a board of 11-she attends by phone regularly, is ignored regularly and is 

outvoted .  More importantly-- WAWS views itself as com pletely unrestrai ned in spite of your m andate to 

them in 2011.. .. that ""The western area water supply authority shall consider in the process of locating 

industrial water depots the location   water sellers so as to minimize the impact on private water 

sellers". For these reasons SECTION 11 is a lso necessary. 

Thank you, 

Steven Mortenson 
Chairman of the IWP 





Language Protecting Private Water Sellers From HB 1206 
(2011) 
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· ' NOTICE OF APPLICATION 
··. � APPROPRIATION OF WATER 

Application No. 6182 

that Williston Basin  LLC 
1 to the State Engineer of North Dakota 

ior a ·peririit to divei-t and appropriate water from: surface  

the Missouri Ri.ver. 

The application is for a permit to divert and appropriate water 

from a point or points on the land described as follows: 

_ The  of Section   153   10 1 W. 
The application requests an average approximate rate of 

 . gallons per minute of water during the operating 

season for each year said permit may remain in force, with an 

annual appropriation of  acre- feet, for the purpose of: 

....  use . 

l'Iotice of Appl::.cation wil oe published in the: 

lv.IcKenzie  Farmer -   ND 

The published Notice of Application will give a date by which written 
comments rega.rding thi. proposed water permit application must be filed with 
the S�·:ate Engineer, State Qffice .9ui.lding, 900 East Boulevard, Bismarck, North 
Dakoi�a 58505-0850. Wrltten. comments must irtclude th..e name and address of 
indiv::�J.uc.:. fll;·.!] saicl comments. The State Engineer will consider all written 
comments and prepare a recommended decision, which will be provided to the 
appiic.-;r.nt a:nd persom: submitting written comments. Those persons may 
provide additional information, request a hearing or both. 

Dated this 1$!:1: day of ""St:.PTEi ��� (£. , 20 ID • 

     
 



McKenzie County Letters to the Corps of Engineers 







McKenzie County/WAWS Letters to SWC Protecting 
Private Water Permits 















Denton Zubke, Chairman 

PO Sox 927 

Watford City, NO 58854·0927 

701 -46484 work 
701-842-3081 home 

dentonz@dakotawestcu.org 

Gene Veeder,Vice-Chairman 

PO Box 699 
Watford City, NO 58854-0699 

701-444-2804 

gveeder@co.mckenzie.nd.us 

Lee Tjelde,Soard Member 
14984 HWY 200 

Cartwright, ND 58838 

701-828-3008 

glaseyes@yahoo.com 

  Member 
10561 HWY 1806 E 

New Town. ND 58763-9084 

701-675-2490 

jeliesed@ restel.net 

Lane Haugen, Board Member 
1 4914 Hwy 68 

Alexander. NO 58631 

701 -489-'1 704 ceil 
701-828-3555 home 

Clint Hecker 
Assistant Manager 

Watford Clty,ND 58854 

701-842-2821 
701 -290-6791cell 

 

l\1CKENZIE COUNT�'", NORTH DAKOTA 
Water Resources District Board 
205 6fu St. NW • Mailing; 201 5th St NW, Suite 1456 
Watford City, ND 58854 
Tel: 701 -842-2821 ext 7 • Fax: 701 -842-2&22 

October 81 2012 

Todd Sando, P .E. 
North Da kota State Engineer 

ND State Water Commission 

900 East Boulevard 

Bismarck, N D  58505-0850 

Dear M r. Sando:  

, ""'' M  .. �0 � .  • _ •• �--t 

: .. ,     
OCT 1 \ 'I�•!') 1 :  .. 

As Chairm a n  of the McKenzie County Water Resource District (MCWRD) 

Board of Directors I am writing this letter regarding permit application 

number N D2012-14477 submitted by Ronnie a nd M avis Berry that is 

intended to take water from the Yellowstone R iver for industria l use in 

McKenzie County. It is the MCWRD Board's deci sion to request the 

State Water Commission to deny this permit based on concerns over 

bank sta bilization, contamination, a nd infrastructure concerns. 

   

 
 Zubke 

Chairman 

M cKenzie County Water Resource District 





Bismarck Tribune Article 



Corps agrees to release lake water for industry : Energy News 2/12/13 1 1:28 AM 
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Corps agrees to release lake water 
for industry 

r: ' !· ,·, • , �, .. :' ".17 :•:: ! :: '; ;;, . (,, .,  
By LAUREN DONOVAN I Bismarck Tribune 

· . . .  •·· . · � .. . .. . 
· Print : .' Email  
· .... �·--· "--�·�,.,_. .... � 

A company that plans to sell Lake Sakakawea water for hydraulic fracturing will get a temporary, 

five-year permit under the first surplus water agreement approved by the U.S. Army Corps of 

Engineers and signed Wednesday. 

Energy Services, formerly International Western, can draw 6,000 acre feet annually from a 

site along the lake in Williams County. 

That's enough to frack about "t ,OOO wells at roughly 2 million gallons per wet!. 

For now, the company won't be charged for the water while the corps worl<s to come up with a 

'storage" fee for holding the surplus water in the Garrison Dam reservoir. 

It has proposed an annual fee of $21 .60 per acre foot, which  for Select Energy would amount to 

$130,000. 

The corps is conductin g a surplus water study across the country and will suspend fees until it 
comes up with a rule and national policy for handling the water, according to corps' spokesperson 

Monique Farmer. 
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Cease and Desist Letter 







1 .  The service provided or made available by owners of water projects through the 
con.'!>truction or acquisition of an improvement, or the improvement revenues, financed in. whole or in part 
with a guarantee or loan to the owners of water projects from the commission or any other state entity, may 
not be curtailed or ilmited by inclusion of an or any part of the are$! served by the owners of water 
projects witltin the boundaries of any other owners of water projects, or by the granting of any 
private franchise for similar service within the area served by tbe owners of water projects, during the 
term of the guarantee or loan. (NDCC 61 ·02-6 & . 1 8) 

It is noteworthy that the statute defmes an "o>vner" of an encroaching water project as including private companies lik.e 
yours. As such, state and fedeml law provide protection of MCWRD's water sales franchise teritories from encroachment 
by private entities who wish to develop competing water sales businesses. Given MCWRD's significant investment in 
infrastructure and need to generate income to repay its federal obligations, MCWRD needs more infom1ation to fully 
evatuate your project. 

MCWRD has recently initiated discussions with another party that similarly planned to develop a private water system within 
MCWRD's franchise area. l have attached a letter that our legal counsel sent to West Dakota Water's legal counsel, 
outlining MCWRD's legal rights and obligations to the USDA to protect our collateral for a Rural Development plan. As 
you can see, the law strongly favors USDA·indebted entities and provides some relatively onerous legal remedies· to 
MCWRD. I am also attaching a legal opinion :from September 2012, which very clearly reflects the USDA's position that 
1 926(b) rights apply to sales of non�potable water within an exclusive franchise area. 

MCWRD is meeting with another private water seller in hopes to reach an. agreement whereby MCWRD can allow some 
private water sales within. the franchise area MCWRD would welcome a similar meeting with your office to discuss how 
you can develop a water supply within our franchise area. Without an agreement with MCWRD, any construction of a 
private water system could be subject to enforcement action, which has some fuir!y onerous remedies. We would appreciate 
hearing from you within two weeks. 

Cc: WA WSA Board Members 
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LAW OFfiCES 

DOYLE HARS DAVIS & HAUGHEY 

Sl'EVHN M. HARRIS 

A PROFESSIONAL CORl'ORATlON 

li;J'ettNATJONAL VLAZ.A 
1 350 SOUTH BOULDER, SUITE 700 

TULSA, OKLAHOMA 74 1 1 9 

Email:  and Certified U.S. Mail 

_..--- �--�----��-....  _ 
.. s-eptember 17, 2012·-�---.. 

/""�ohn Petrik )\  Attorney at Law 
JMAC Resources 
5009 I 39th Ave  ,  

 Re: Title 7, United States Code, Section 1926(b) 

Dear Mr, Petrik: 

MAILING ADDRESS 
P.O. BOX l(l/9 

TtJLSA,OK 14191·1679 
TE!.EPHONE (918) 592·1276 

FAX 
(918) sn-m9 

Fed. !.D. 73·103451!2 

We have spoken a few times by telephone regarding the prospect of organizing a meeting 
between our respective clients. I understand your client is West Dakota Water (un entity 
affiliated with JMAC Resources) ("WDW"). My client is McKenzie County Water Resource 
DisLTict ("McKenzie" or "District"). 

The McKenzie Boal'd e11gaged me to review the distrids fonnation documents associated with 
the odgination of McKenzie. McKenzie's federal loans (existing and in process), McKenzie's 
physical ability to provide water service within its territory and federal statutory rights enjoyed 
by McKenzie's pursuant to 7 U.S.C. § 1926(b) (''§ 1 926(b)"). 1 

1 "(b) Curtailment or limitation of service prol1ihited. The service provided or made available 
throug]:l any such association shall not be curtailed or limited by inclusion of the area served by 
such association within the boundaries of any municipal corporation or other public body, or by 
the granting of any private :5:anchise for similar service within such area during the term of such 
loan; nor shall the happening of any such event be tl1e basis of requiring such association to 
secure any franchise, license, or permit as a condition to continuing to serve the area served by 
the association at the time ofthe occurrence of such event."  7 U.S.C, § 1926(b) 

 I    
I 
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Moongate, the encroacher was a  owned water  that was selling water in 
competition with Butterfield. Butterfield was indebted to the USDA. The federal district court 
enjoined Moongate from selling water in competition with Butterfield pursuant to § 1926(b). 
This decision by the district court was affirmed on appeal to the 1 Oth Circuit. 

· 

It is important to note that § 1 926(b) preempts all state and local laws which function to frustrate 
or deny McKenzie's right of exclusivity under § 1926(b). When North Dakota authorized 
McKenzie to bon-ow money from the federal government the State of North Dakota accepted all 
of the federal statutory and regulatory restrictions associated with such bormwing.5 (§ l926(b) is 
11Spending Clause" legislation.) Titis federal preemption serves to functionally nullify the 
granting of any franchise or permit by local or state government which fm1ctions to allow some 
other entity (public or p11vatc) to sell water in competition with McKenzie. 

McKenzie has in the past, and continue.� to pt"ovide "industrial " water service in addition to 
domestic potable water service. McKenzie is in the process of expanding its industrial capacity 
to satisfy anticipated future demand. You will note that § 1 926(b) is intended to protect the 
"service provided or made available11 by the federally indebted entity. Because McKenzie 
provides both domestic a11d industrial water service, both aspects of such service would f-all 
within the scope of § 1926(b) protections. 

I anticipate that WDW may attempt to draw a distinction under § 1 926(b) between sales of raw 
water and treated water. For pUfj)Oses of § 1 926(b) 1 see no meaningful distinction between water 
that has received no treatment whatever, and water that has been treated to some degree, The 

5 11We held that "where the federal § 1 926 protections have attached, § 1926 preempts local or 
state law that can be used to justify . . .  encroachment upon [a] disputed area in which an indebted 
association is legally providing service under state law." Id. at 715 (emphasis added) (internal 
quotation marks and brackets omitted). h1 other words, a state or local government may not act 
"to take away from an indebted rural water association any territory for which the association is 
entitled to invoke the protection of § 1 926(b) ." Id. at 716 (emphasis added)." Moongate Water 
Co. , Inc. v. Dona Ana Mutual Domestic Water Constlmers Ass'n 420 F.3d 1 082, 1090 (lOth 
Cir.2005). 

"Application of § 1 926 to the fact'l of this case is similarly cons.istent with the limits of the 
Spending Clause. "Congress' spending power enables it to further broad policy objectives by 
conditioning receipt of federal moneys upon compliance by the recipient with federal statutory 
and administrative directives." Kansas v. United States, 214 F.3d 1 196, 1 198 (lOth Cir.2000) 
(quoting Fullilove v. Klutznick, 448 U.S. 448, 474, 100 S.Ct. 2758, 65 L.Ed.2d 902 (1980))." 
Glenpool Utility Services Authority v. Creek County Rw·al Water Dist. No. 2, 861 F.2d 1211 ,  
1 2 16 {lOth Ci1'.1988) 

"Oklahoma thus authorized District No. 2 to bon-ow from the federal govemment and to enter 
into any required agreements 1n connection with those loans. In so bon:owing, Oklahoma� 
through its authorized entity District No. 2-bmmd itself and all of its subdivisions, including the 
City of Glenpool, to the conditions it had accepted." Glenpool, 861 F.2d 121 1 (lOth Cir. l988) 
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level or extent of treatment is irrelevant in the context of § 1 926(b). § 1926(b) has been broadly 
constmed to accomplish its. pur1>oses. 11Fi.ne line distinctions" or narrow interpretations of § 
1926(b) have been uniformly rejected by the Coutis. Drawing any distinction between the 
physical character of water being sold, would simply constitute some effort to create a 
"loophole11 in the statute. In City of Madison, Miss. P. Bear Creek Water Ass'n, Inc. 816  F.2d 
1 057> 1 059 (5th Cir. J 987) the 5th Circuit described § 1 926(b) as an 11absolute prohibition11� 
forbidding any effo1is to create a loophole or cireumvent the law. 6 . 

At least one purpose of the statute is to cause McKenzie to expand to obtain the maximum 
number of customers as is possible so that McKenzie will achieve an economy of scale.7 

See 

James Island Public &rvice Dlst. v. City ofCharleston, South Carolina 249 F.3d 323, 330 (4th 
Cir.2001 ). Another purpose (as noted in James Island) is to protect McKenzie1s ability to repay 
its federal loans. § 1926(b) protection has the :fi.trther indil'ect beneficial effect of protecting 
McKenzie1s ability to repay it state loans and other contractual obligations. 

Lastly on the issue of industrial water sales, I have had prior experience with another § l926(b) 
protected wate1· di&'tl'ict in North Dakota relative to its § 1926(b) rights associated with the 
industrial sale/use of non-potable water. There was no serious dispute that § 1926(b) was 
applicable to su.ch industrial water sales and the issue was resolved amicably. 

Settlement Negotiations With Competing Water Providers: 

McKenzie is permitted (subject to USDA 1·egulations) to sell or license portions of its facilities or 
te11·itory to competitors. Al1y such sale or license, and the am01.mt of compensation to be received 
by McKenzie from such purchaser(s)/licensee(s) must be   the USDA. In City of 
Madison, .Miss. v. Bear Creek Water Ass'n, Inc. 816 F.2d 1057, 1060 (5th Cir. l987) the Court 
held: 

6 11To read a loophole into this absolute  as Madison would have iiS do, and allow a 
city to do via condemnation what it is forbidden by other means, would render m,tgatory the clear 
purpose of § 1926(b)." City of Madison, Miss. v. Bear Creek Water Ass1n, Inc. & 1 6  F.2d 1 057, 
1 059 (5th Cir.1 987) 

1 �'$ectiop 192601) 11rote\:?'t$ .fi;om c.wrf�llmen't or li�llit*:kin not oni;t :flie,.abi.flty (}f Jaln¢s lsl;m4 to 
pay its fed:er.ll lleb.t   the ,. service  ,,,  the Distdm  7 o.s;Q. §: l926(b.} 
     . .•.    �r1 , .  1  · ·   · ·d·  J • · · · •  ,  ·1  .   . , ·t .  .,. , .  t. ·:·t· •   ·1.  ·    .  lUS, .   ..   s . . ames        

and to.    its  ]Jel Arthur Watirt Coi1); · ''· Gt"ai�ttvt t}J{s; 
Comm,n, 1 73 F.3d 5 1 7, 524 (4th Cir.1999).  aoals  on economies· ofsca.le 

  of   eiJ:lire customei'  and   be   
 the  as  to the: ;entire .. serv.ice.area  thati   

  the loan.'' ld .
. See also North Alamo Water Supply Corp. v. City of San Juan, 90 

F.3d 9 1 0, 915  (5th Cir. l996). James Island Public Service Dist. 11. City of Charleston South 
Carolina 249 F.3d 323, 330 (4th Cir.2001) (emphasis added) 



-... . 

110ur interpretation of § 1926(b) is also inferentially suppmted by FmHA regulations 
regarding the transfer of watei· facilities subject to :FmHA liens. These regulations 
require that any transfer must be approved by FmHA to insure that services will not be 
curtailed and that repayment of the FmHA loans is not jeopardized. 7 C.F.R. 1 95 1 .209� 
195 1 .2 1 4  (1 986). rN1 The regulations also suggest an alternate means by which the city 
might acquire the facilities it desires, in the context of a consensual sale." 
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Nearly all § 1926(b) disputes are eventually settled. Settlements my firm has negotiated in the 
past, have been varied to meet the needs of the client ' and the competitive water seller. Most 
often the settlement has been premised on payment by the competit01' of a license fee for 
petmission to sell water ·within the dish·ict's territory. The fee has been calculated in a variety of 
ways and can be volume based (royalty calculated on a price per thousand gallons basis). USDA 
has adopted a flexible policy in approving such settlement arrangements. In the past 23 years I 
have never seen the USDA refuse to approve a settlement that was proposed by a district. 

111.is letter is not intended to suggest or indicate that any firm decision has been made by 
McKenzie wherein it will grant WDW permission or a license to provide water serv.ice in.<>ide of 
McKenzie's protected servic.:e area. However, I understand that McKenzie is willing to meet and 
discuss the matter with representatives ofWDW. 

Evidence Supporting the Four (4) Elements Of § 1926(b): 

1.   Of Mckenzie To Sell Water in McKenzie  

Nmth Dakota statutes grant McKenzie extensive powers which include the legal Tight and powet· 
to sell water. This legal right element of § 1926(b) is rarely challenged in court actions. I find no 
basis which would support a challenge here. 

Some courts include within this fu·st element the requirement that McKenzie demonstrate it is a 
11qualizying entityt'. McKenzie was formed in accord with state law for purposes which satisfy § 
1 926. McKenzie would . not have been able to borrow money from the USDA if it was not a 
"qualifying entityn, thus this element is satisfied. 

2. McKenzie Is Indebted To The Federal Government  
l have reviewed USDA loan documentation provided to me by McKenzie. McKenzie satisfies 
the federal debt requh·ement of § 1926(b). 

3. McKenzie Has Made Water Service  

Engineering data, including maps, location of water delivery facilities} and expansion of those 
.facilities cm·t·ently in process provided to me, as well my discssion with McKenzie1s engineer, 
indicate that McKenzie is c1mently · providing industrial water service and has made industrial 
water service available as those tenns have been interpreted by the CoUJts when constming § 
1 926(b ). The "made service available11 element is usually a "customer by customer" analysis. 

 I 



 

Therefore as new customers appear in the future, each such customer must be reviewed by 
McKenzie 's engineer. 

4. Existence Of Or Threatened  Water Sales 

McKenzie has provided to me sufficient information for me to conclude that third parties ru·e 
planning to seH water in competition witJ1 McKenzie, .namely WDW. 

As noted above, these four (4) factual issues a1·e construed in a light most f:avorable to 

McKenzie. To the extent a competitol' of McKenzie suggests or claims that there is doubt 
regarding whether McKenzie has qr can satisfy the four ( 4) elements listed above, all such 
doubts should, as a matter of 8th Circuit law, be resolved in favor of McKenzie. 

Defenses To Enforcement of § 1926(b) Rights: 

§ l926(b) allows very few defenses because it is deemed a npublic policy" statute.8 Equitable 
defe11ses such as waiver, laches and estoppel ru·e not fermitted. The 5th and 7th Circuits have 
refused to allow equitable defenses to a §  1926(b) suit. . 

Remedies: 

McKenzie has available to it extensive remedies under § 1 926(b ). These remedies include but are 
not limited to the granting of an injunction pxeveuting/forbidding competitive water sates, 
damages for any past water sales and forfeiture of 1'J�fl�St1'Uctul'e Utilized by the competitor to 
violate § l 926(b ).lo As noted in North Alamo, federal co��s have· qr,o.a\'.l dis¢r�tion to fashion a 
suitable remedy. In additio11 to these remedies, .to the extent any o.ompetitor is · utilizing state 
powers and is considered a 11state actor", McKenzie is entitled, pm·suant to 42 U.S .C. § 1983, to 
an attorney fee award and its costs of litigation against the competitor if suit is filed. 

15 Jennings Water, Inc. v. City ofNorth Vernon Ind 895 F.2d 3 1 1 , 317 (7th Cir. l9&9) 
9 "At least one circuit court has refused to apply principles of equity to block application of the 
statute, arguing that the very strong public interest p1·omoted by § 1 926(b) is more important than 
individual. equitable concerns. See Jenning.� Wate1� Inc. v. City of North Vernon, 895 F.2d 3 1 1 ,  
3 1 6- 1 7  (7th Cir. l989) (equitable estoppel). We  We have previously refused "[t]o read a 
loophole into this absolute prohibition" provided by § 1926(b), Bear Creek, 8 16  F.;2d at 1059, 
and we will not begin now." Post Oak Special Utility Dist� v, City of Coolidge, TX 1996 WL 
556992, 4 (5th Cir. l 996). 

10 11We conclude that in  the transfer of the infrastructures to the  the district COUli 
did not abuse its discretion. Rule 54(c) vests distl'ict courts with broad discretion to fashion a 
remedy� even if the remedy awarded is not spedfi.cally requested in the prayer for relief." North 
Alamo Water Supply Corp. v. City of San .Juan, Tex. 90 F.3d 910, 918  -919 (5th Cir.l996) 
(emphasis added) 
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Conclusion: 

This letter is intended to frame the legal issues which may be the topic of discussion between 
McKenzie and WDW. It may be helpful to speed the negotiation/discussion process between 
WDW and McKenzie for WDW to provide infmmati.on regarding where specifically it would 
like to sell water (inside of McKenzie's federally protected service area). Please note that 
McKenzie's federally protected se1vice area, is not limited to McKenzie County and not limited 
to the political boundaries of McKenzie. Its federally recognized service area is that area where 
McKenzie has the legal right to sell water, and where McKenzie has made water service 
available or can do so w.ithin a reasonable period of time. 

I look forward to working with you and your client to achieve an amicable resolution that is 
advantageous to both McKenzie and WDW. 

Best I'egards, 

1 682-2.Petrildtr:tf 
cc: Board of Directors of McKenzie 



Mr. Zubke's Family Depot in McKenzie County 







Application No .   
 . .   .   

STATE OF NORTH DAKOTA   APP'UCATION FOR CONDiTIONAL WATER    ,  .. 
NOTE: Use one application for each. type of source (ground water; surface water). Check all    
each blank fine. if the t;uestion is not appficabte to your proposed deveiopment, enter NA (not  4f.more space is  
necessary, attach additional sheets,.  · : ·. , .  · · · . .  

{PLEASE TYPE OR PRINT IN INK}  1  
   .:; ·  

1 .    
Mailing        

City . . . . . · . . . -    State .  _._;,. Zip  .. 
Phone: . . 7.o1 ·842·35H (Home)  .    .70.1 .,5:70-4043 _ (other) 

- ·····
·
···· � -�;· - -- .....       

·-.. -�--. ....... ,  ____ . 

2, Source of water supply: � ground water D suiiace water 
If surtace water: (a) stream   tributary of  

(b) lf new i mpou ndment: _,_-    1 /4   , Twp. ___ , Rge. __ 

{c) If existing impou ndment, give name              

(d) Existing impoundment: .1 /4..1 /4 Sec.-=-' Twp.   Rge. __ 

3. Point of diversion:: 
("!)  1 /4 of Section 22 Township 1 50 N. ,  Range 99  . ..  County 
Additional points of diversion, If any: 
(2) i/4 of 'Section Township-='-'- N., Ran:ge __ w .•  _ . . ... .. :Cour.�ty 

(3) 1 /4 of Section Townshlp __ l\l. ,  Range __ w . ,     
(4) __ ; /4 of Section. __ Township __ N. ,  Range __          

4. Amount ·of water requested: 

(a)  listed in lie� 3 above, rate of diversion, and period ot use: 

  at 1 300 ��m from  to 1 2-31 
 (RATE) \MONTH·DAV) (MONTH-DAY) 

inclusive 

(b) If Impoundment .. acre-feet storage out of which. acre-teet wiH be used to 
offset evaporative losses. 

(c) Total .a.rmual .use ·requested (sum of annual use from 4a and evaporation from 4b): -=":acre-feet 

5. Proposed· construction :  J 
         

        
1 of 2 
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R&T Water Supply Minutes 





Nathan Germundwn amended his motion to be " to limit all line       
for one year " Amended motion. seconded  Ken  Motion  

Some audience members left the meeting at this time. 

J aret reported that he was meeting with Stanley's  City Council tomorrow regarding the Sub Agreements. He 
said Wade Enget had Tioga's and Ray's has been sent to its attorney. 

�an ofthe West Bank/Iron Horse development stood up and a.<Jked that the board consider Highway 2 and 
County 19 as a solution. He said there wiU be turning lanes in all 4 directions, a temporary traffic light will be 
up, he has people lined up for the ambulance and fire departments. He noted that he can help solve the traffic 
problems and reduce the crew camp traffic. He doesn 't like the one year moratorium and wants the bo d to 0 

 e  · W st Bank tow 
·   roved his    Mr.  that 

 r       Nathan  that 
R&T does not have the  ide Mr. Re an's develo ment and that the area citizens shouldn 't ha 
sacrifice their ability to use water so that his d.eve  can be   

·· AE2S: Deon reported on the following: 
«> The new water treatment plant has been shipping water to the high point. Bugs are being worked out. 

The office space wil be ready by October 1 .  Work is being done on the chlorine system. Doug Knutson 
noted there are 37 days until the substantial completion date. 

•  Jason Howard of ICS reported that the office will be complete by next month., the main plant is 
functional, the weirs will be raised up to they won't overflow, the west train wil be functional, the 
Siemen 's  slakers are running better. 

• There are no change orders ready to present to the board at this time. 
• fuvoices fi:om A.E2S and ICS were presented. Motion by Ken M!mson to pay invoices and approve 

reimbursement request No. 6 for $3 99, 672. Second by Nathan Germundson. All voting aye. Motion 
carried. 

• There is nothing to report regarding the R/0 membranes. 
• Deon presented a $58,200 change to the engineering contract to be billed hourly. Motion by Nathan 

Germundson to approve amendment 3 to contract. Second by Rick Liesener. All voting aye. Motion 
carried. 

Business Manager Reports: The July finacial report was reviewed. Motion. by Nathan Gennzmdson to 
approve the.financials as presented, and to approve checks' J043-1044, 25175-25227, epay 's, ACH's, and 

 paymll direct deposits . .  Second by Judy Heilman. All voting aye. Motion carried. Liz reported that at the ND 
Rural Water Leadership there was a workshop on succession planning and that BSC is offering online classes 
and certification in water treatment and distribution technology. The w ater usage report was reviewed. Liz will 
be ordering office and conference room furl'iture for the new of-fices. Bob will be gone for the September lOth 
meeting. It was decided to reschedule the nex.t meeting for Tuesday September 1 8th at 6:00 pm. The City of 
Ray will be purchasing landfill space from the State Land Department. The city will allow R&T to dispose of 
sludge and will bill for the acreage used. The audit report from Brady Martz & Associates was provided to each 
board member. 

Plant Managers Report: Greg reported that the old plant is running OK. The weirs in tl1e new plant will be 
changed by this weekend, he hopes to lift water restrictions by next week. There have b een several MDU power 
outages that bave caused some programming problems at the new plant. The qualit:y of the water the new plant 
is producing is good. 



Legal� Kent Reierson had asked if his attendance was needed at each meeting. Consensus of the board was 
tb.at it was not required. 

Customer Concerns: No concerns were heard from current customers. 

Water Purchase Agreement: Peak Oilfield Service Co . ' s  WPA has been tabled for several months. Motion 
by Ken Munson to approve the water purchase agreement provided that water restrictions were .followed. 
Second by Nathan Germundson. All voting aye. Motion carried. 

Other Business: None. 

The meeting was adjourned at 8 :05 pm. 

Liz Suhr, Executive Director Robert Gannaway, Chainnan 



WAWS Condemnation Policy Bulletin 



· •. 

POLICY BULLETIN NO. 

StJBJECT: Availability ofProject Water for Voluntary Acquisition ofRight ofWay 
POLICY: 

To meet the Business Plan, WAWSA needs to acquire .a significant amount ef right of way in .a 
short time period. 

For property owners who voluntarily enter into easement agreements or sell property to 
WAWSA., WAWSA will favorably consider providing water service from the Project if 
requested by these property ov:.rners. If the property owner is served by .a WA WSA member, the  to the member that sel!Vice ·be provided ·.to the property ...  -- __ --- · 

,.,, . __ ... ---�· .  . .. 
For any propertY �v.n�.vl�? does not vohm�il� granUm  or.sell:prope:ty to� AWSA, -.". where condemnanon 1s 1mtiated, Vl A W SA wil likely not  any requests ror proJect water . ) 
from the owner offue.c�:1de11U:ed prop��- If water service!is.insteacLprovided ·�byn WA 'J.lS� 
member system, the W AWSA board wil likely recommend  that the member :deny .a-qy,requesis 
for service from that propertyr:nvner. � 

-----
----

Adopted April 1 8, 2012 



MLB Consulting, Inc. Email 
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Subject: Re : Wil l iston Hera ld :  News/Koser Editoria l 

M ike & Mayor Koser, 

I write this response not as an  expert on a l l  of the water issues d iscussed below, but as a 

member of the community that is growing increasingly concerned with the impl ied or outright stated 

attitude of m a ny towards those referred to as "out of state" people. 

Before I get to my concerns, I should note that the fundamenta l free e nterprise of the USA is 

part of what attracted myself and my fami ly here. Before becoming a pastor I d id  operated my own 

businesses a nd as such I am not completely ignorant of the details and practices I see playing out 

regarding the water issue. In this regard, I wil l  s imply say that a monopoly of any kind is never good for 

the people i n  the long run . . .  that is un less you subscribe to a more social ist perspective, rather than the 

entrepreneuria l  spi rit that has made the USA a great nation .  

My concerns though go fa r beyond the detai ls of water agreements and  fights over who gets to 

put depots and  pipel ines in, o r  who operates them. For it seems to me that some who consider 

themselves " locals" want al l  the benefits of the infl ux of do l lars, jobs, shopping, etc., but would l ike to 

keep control of it a l l  themselves. They want the modern conveniences of shopping, restaurants, 

industry, etc., but do not want anyone from the "outside" to encroach upon them, or to change their 

way of l iving. I completely understand the cha l lenges that change brings . . .  but couching some form of 

"protectionism" in al l  a reas of life in and around Wil l iston is not the answer. 

I dea l - on a da ily basis - with people from "out of state" who a re made to feel  as though they 

are not good enough to be considered residents. Such things cause a host of socia l issues, and frankly 

not the message I want sent by the Mayor of the town I now ca l l  home. Yes, I a m  from "out of state", i n  

fact I am from "out of  country", but at  what point does such a designation stop? I own property, have a 

mortgage at a loca l ban k, my chi ldren go to school here, I have ND l icense plates, I pay taxes here, etc., 

etc. 

Specifica l ly deal ing with Mr. and Mrs. Behan, aga in ,  I cannot a rgue specifics of their water 

deal ings, but I take great offense at the inclusion a nd insinuation that they are somehow not a part of 

our  commun ity, or have some "evil" motives because they a re from "out of state" .  Again I would say ­

rega rd less of the detai ls - such is not the message I want sent by our comm unity leaders. Were it not for 

the outside i nvestment and foresight of those such as M r. Behan, Wil liston wou ld  not be the economic 

bright spot of the nation !  

Here is what I do know for certa in :  Mr. and Mrs.  Behan have invested a g reat dea l of time, 

heart, and  money, at great persona l  financial risk to be a part of what is taking p l a ce here, a nd nowhere 

have I seen a more generous and community minded cou ple. I know persona l ly some of their employees 

- and  a better emp loyer can not be found .  I have met one of their partners ( long t ime loca l residents), 

and a better partner can not be found, for Mr. and Mrs.  Behan  a re concerned about the people they dea l  

with, not just the financial benefit they might bring. They have i nvested not only in  business i nterests, 

but i n  many community projects as wel l ,  not the least of which is our  new church facility. As a part of 



our  loca l chu rch, they have supported benevolence needs, equipment needs, o utreach to oi l  field 

workers, and most importantly they have demonstrated a genuine hea rt for people . . .  no matter where 

they may be origina l ly from .  

I n  short, Mr. and M rs.  Behan are exactly the kind of  people we  want to he l p  bui ld  this great 

com m un ity ! How much money and  how many jobs does a person have to invest and create in a local 

a rea - or how many homes does he need to own or  bui ld before he is considered by our community 

leaders as a va luable part of o u r  community? I believe that they deserve far better treatment than 

ca l lously referring to them as "out of staters" .  

I too would respectfu l ly request that you he lp  seek a solution, without the  incl usion of  the 

emotiona l  connotations of being "out of state", for if we are going to embrace the great future i n  store 

for Wil l iston and area, we need more people l ike Dale Behan . . .  not less ! Surely we a re not actively trying 

to chase away such good peo p le . . .  

Together we can  make this the greatest place to live ! 

Yours Truly, 

Ashley 

Dr. Ash ley O l i nger 

Senior Pastor 

Cornerston e  FBC 

Wil l iston,  NO 

58801 

Office : 701-572-2724 

Cel l :  701-580-4377 

Web: CornerstoneFBC.us 
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Additional ly, MCWRD is part of the larger Western Area Water Supply Project which is obl igated to pay back 
State loans through the sale of industrial water. Given our financial  obligations to the State and Federal 

governments, MCWRD is very interested in being engaged in the water permit application process when it 

directly affects McKenzie County. We wou ld expect that the NDWUA would be concerned with the financial 
viability of the many rural water systems in the State as well as ours .  

MCWRD believes this issue is  vitally important to a l l  NDWUA members. We would appreciate the opportunity 
to schedule a time at your next board meeting to a llow us to fully inform the board of the threats to our system 
a nd the intentions ofthe MCWRD. 

Respectfully, 

cc: Governor Jack Dalrymple 

State Water Commission Members 
Todd Sando, State Engineer 

Mike Dwyer, NDWUA Executive Director 

P 0 Box 2343 Williston. ND 58802-2343 I P: 701-774-66051 F: 701-774-66061 www.wawso.com 
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1 Corps agrees to release lake water 
for industry 

I .. 0 1 L ...  Print Email 

I By LAUREN DONOVAN I Bismarck Tribune 

A company that plans to sell Lake Sakakawea water for hydraulic fracturing will get a temporary, 

I five-year permit under the first surplus water agreement approved by the U.S. Army Corps of 

Engineers and signed Wednesday. 

I 

Energy Services, formerly International Western, can draw 6,000 acre feet annually from a 

site along the lake in Williams County. 

That's enough to track about '1 ,000 wells at roughly 2 million gallons per well. 

For now, the company won't be charged for the water while the corps works to come up with a 

"storage" fee for holding the surplus water in the Garrison Dam reservoir. 

I It has proposed an annual fee of $21 .60 per acre foot, which. for Select Energy would amount to 

$130,000. 

I 
The corps is conducting a surplus water study across the country and will suspend fees until it 

comes up with a rule and national policy for handling the water, according to corps' spokesperson 

Monique Farmer. 
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LAW OFFICES 

DOYLE HARIS DAVIS & HAUGHEY 

STEVEN M. HARRIS 

A PROFESSIONAL CORPORATION 

JNT£RNATIONAL PLAZA 

] 350 SoUTH BOULDER, SUITE 700 

TULSA, OKLAHOMA 741 19  
   

Email:  and Certified U.S. Mail 

September 17, 2012 

Mr. John Petrik 
Attorney at Law 
JMAC Resources 
5009 1 39th Ave NW 
Williston:, ND 58801 

Re: Title 7, United States Code, Section 1926(b) 
Dear Mr. Petrik: 

MAILING ADDRESS 
P.O. BOX 1679 

TULSA, OK 74101-1679 

TELEPHONE 
(918) 592-1276 

"FAX 
(918) 592-4389 

Fed. I.D. 73-1034582 

We have spoken a few times by telephone regarding the prospect of organizing a meeting 
between our l'espective clients. I understand your client is West Dakota Water (an entity 
afliated with JMAC Resources) ("WDW"). My client is McKenzie County Water Resource 
District ("McKenzie" or "District"). 

The McKenzie Board engaged me to review the districfs f01mation documents associated with 
the origination of McKenzie, McKenzie's federal loans (existing and in process), McKenzie's 
physical ability to provide water service within its territmy and federal statutmy rights enjoyed 
by McKenzie's pursuant to 7 U.S.C. § 1 926(b ) (" § 1 926(b )"). 1  

1 "(b) Crutailment or limitation of service prohibited. The service provided or made available 
throug},l any such association shall not be crutailed or limited by inclusion of the area served by 
such association within the boundaries of any municipal corporation or othe1· public body, or by 
the granting of any private franchise for similar service within such area during the term of such 
loan; nor shall the happening of any such event be the basis of requiring such association to 
secure any franchise, license) or permit as a condition to continuing to serve the area served by 
the association at the time of the occunence of such event." 7 U.S.C. § 1 926(b) 
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Introduction - Federal Law: 

As I know you are aware, § 1926(b) is a federal statute passed by the U.S. Congress in 196 1 .  
Congress intended to grant fede1·ally indebted water t'esource distlicts such as McKenzie, the 
exclusive right to provide water service within those areas where McKenzie has the legal right to 
provide water service and where McKenzie has the physical ability to provide water service or 
can do so within a reasonable period of time following a request for water service. 

The 8th Circuit Co1.11i of Appeals has previously ruled that any doubts about whether a water 
district is entitled to the protections of § 1926(b) should be resolved in favor of the federally 
indebted association (McKenzie here)? . 

There are only four elements associated with the enforcement of § 1926(b) rights. McKenzie 
must show: (1)  McKenzie has the legal right to provide water service under state law to the 
customers/area in conn·oversy, (2) McKenzie is indebted to the federal government (during the 
relevant time periods), (3) McKenzie has made water service available to the water 
customers/areas in dispute or can do so within a reasonable period of time, and (4) other entities 
are selling water in competition with McKenzie or threatening to do so (to customers which 
McKenzie has made service available or can do so within a reasonable period of time). I view 
your client WDW as being an entity which is threatening to provide competitive water service 
within McKenzie's federally recognized service area. 

All evidentiary uncertainties as to whether McKenzie can prove/show these four ( 4) elements 
should be resolved in favor of McKenzie . 3 This means that there is a presumption that McKenzie 
is entitled to § 1 926(b) protection. AU courts that have considered § 1926(b) acknowledge that its 
provisions should be given a liberal interpretation that protects water districts/associations 
indebted to the USDA fi:om encroachment/competition.4 

§ 1 926(b) protection is not limited to municipal encroachment but rather is broad in scope to 
preclude competition from any entity whether public or private. See for example Moongate 
Water Co., Inc. v. Butterfield Park Mut. Domestic Water Ass'n 291 F.3d 1262 (1 Oth Cir.2002). In 

2 "Finally, any "[d]oubts about whether a water association is entitled to pl'Otection from 
competition undet § 1 926(b) should be resolved in favor of the FmHA-indebted patty seeking 
protection for its territory." Sequoyah County Rural Water Dist No. 7 v. Town of Muldrow, 191  
F.3d 1 192, 1 197 (1Oth Cir. 1 999) (citations omitted). Congress enacted section 1 926(b) to 
encourage mral water development and to provide greater security for FmHA loans. See id. at 
1 196. Therefore. our holding is supported by the policy underlying the federal statute." Rural 
Water System No. 1 v. City of Sioux Center 202 F.3d 1 035, 1 038 (8th Cir.2000) 

3 "As noted above,  um:e11tdnties should. be  in favor of  the  
 to  its  on remand." Sequoyah County Rural .Water Dist. No. 7 v. Town of 

Muldrow 191 }-:3d 1192, 1206 (lOth Cir.1999) (emphasis added) 

4 Bluefield Water Ass'n, Inc. v. City of Starkville, Miss. 577 F.3d 250, 252 (5th Cir.2009). 
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level or extent of treatment is inelevant in the context of § 1926(b). § 1926(b) has been broadly 
construed to accomplish its purposes. 11Fine line distinctions'' or na11·ow interpretations of § 
1 926(b) have been unifonnly rejected by the Coutts. Drawing any distinction between the 
physical character of water being sold, would simply constitute some effort to create a 
"loophole11 in the statute. In City of Madison, Miss. v. Bear: Creek Water Ass'n, Inc. 8 1 6  F.2d 
1 057, 1 059 (5th Cir. 1 987) the 5th Cil'cuit described § 1926(b/ as an 11absolute prohibition", 
forbidding any efforts to create a loophole or circumvent the law. 

At least one purpose of the statute. is to cause McKenzie to expand to obtain the maximum 
number of customers as is possible so that McKenzie will achieve an economy of scale. 7 See 
James Island Public Service Dist. v. City of Charleston, South Carolina 249 F.3d 323, 330 (4th 
Cir.2001). Another purpose (as noted in James Island) is to protect McKenzie's ability to repay 
its federal loans. § 1 926(b) protection has the further indirect beneficial effect of protecting 
McKenzie's ability to 1·epay it state loans and other contractual obligations. 

Lastly on the issue of industrial water sales, I have had .prior experience with another § 1926(b) 
protected watet· district in North Dakota relative to its § 1926(b) rights associated with the 
industrial sale/use of non�potable water. There was no serious dispute that § 1 926(b) was 
applicable to such industrial water sales and the issue was resolved amicably. 

Settlement Negotiations With Competing Water Providers: 

McKenzie is permitted (subject to USDA regulations) to sell or license portions of its facilities or 
terdtory to competitors. Any such sale or license, and the amount of compensation to be received 
by McKenzie from such purchaser(s)/licensee(s) must be   the USDA. In City of 
Madison, Miss. v. Bear Creek Water Ass'n, Inc. 8 1 6  F.2d 1057, 1060 (5th Cir. l987) the Court 
held: 

6 "To read a  into this absolute  as Madison would have us do, and allow a 
city to do via condemnation what it is fotbidden by other means, would render nugatory the clear 
purpose of § 1 926(b)." City of Madison, Miss. v. Bear Creek Water Ass'n, Inc. 8 1 6  F.2d 1 057, 
1 059 (5th Cir. 1 987) 

7 ''Section 1926(b) protects fi·om curt�ilment Ol' lin1itatiotl not only the  of Jam�<;S Island to 
pay its federal debt;  also the «   "   District. 7 U;S;C� § l926(b) 
(emphasis added). Thus� § 1926(b)  Jan1es Island's  to   federal loan 
and to  low   cost to its customers.}> Bel Arthur Water Corp. v. Greertville Utfls. 
Comm 'n, 173 F.3d 5 1 7, 524 (4th Cir.1 999).     on  ofscale 

 maximization of   entire customer  and can  be   
 the  as  to the entire service area rather   the incren1ents 

  the loan." Id. See also North Alamo Water Supply Corp. v. City of San Juan, 90 
F.3d 9 1 0, 9 1 5  (5th Cir. 1 996). James Island Public Service Dist. v. City of Charleston, South 
Carolina 249 F.3d 323, 330 (4th Cir.2001)  (emphasis added) 
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Therefore as new customers appear in the future, each such customer must be reviewed by 
McKenzie 's engineer. 

4. Existence Of Or Threatened  Water Sales 

McKenzie has provided to me sufficient information for me to conclude that third parties are 
planning to sell water in competition. with McKenzie, namely WDW. 

As noted above, these four ( 4) factual issues arc construed in a light most favorable to 
McKenzie. To the extent a competitor of McKenzie suggests or claims that there is doubt 
regarding whether McKenzie has or can satisfy the four ( 4) elements listed above, all such 
doubts should, as a matter of 8th Circuit law, be resolved in favor of McKenzie. 

Defenses To Enforcement of § 1926(b) Rights: 

§ 1926(b) allows very few defenses because it is deemed a '•public policy" statute.8 Equitable 
defenses such as waiver, laches and estoppel are not rermitted. Th� 5th and 7th Circuits have 
refused to allow equitable defenses to a §  1926(b) suit. 

Remedies: 

McKenzie has available to it extensive remedies under § 1 926(b ). These remedies include but are 
not limited to the granting of an injunction preventing/forbidding competitive water sales, 
d?mages for any �ast water s�es and forfeiture of h1frastlucfitre    competit?r to 
vwlate § 1 926(b). 0 As noted m North Alamo, federal caurts have brQad  to fashion a 
suitable remedy. In addition to these remedies,  the extent any competitor is utilizing state 
powers and is considered a "state actor", McKenzie is entitled, pm'Suant to 42 U.S.C. § 1 983, to 
an attorney fee award and its costs of litigation against the competitor if suit is filed. 

8 Jennings Water, Inc. v. City ofNorth Vernon, Ind. 895 F.2d 3 1 1, 317 (7th Ch'. l989) 

9 "At least one circuit court has refused to apply principles of equity to block application of the 
statute, arguing that the very strong public interest promoted by § 1926(b) is  more important than 
individual equitable concerns. See Jennings Water, Inc. v. City of North Vernon, 895 F.2d 3 1 1 ,  
316- 1 7  (7th Cir.1989) (equitable estoppel). We  We have previously refused "[t]o read a 
loophole into this absolute prohibition" provided by § 1926(b), Bear Creek, 816  F.2d at 1 059, 
and we will not begin now." Post Oak Special Utility Dist� v. City of Coolidge, TX 1 996 WL 
556992, 4 (5th Cir. l996). 

10 "We conclude that in  the transfer of the infrastructures to the  the district court 
did not abuse its discretion. Ru1e 54(c) vests district courts with broad discretion to fashion a 
remedy, even if the remedy awarded is not specifically requested in the prayer for relief.11 North 
Alamo Water Supply Corp. v. City of San Juan, Tex. 90 F.3d 910, 9 1 8  -919 (5th Cir. l996) 
(emphasis added) 
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Conclusion: 

This letter is intended to frame the legal issues which may be the topic of discussion between 
McKenzie and WDW. It may be helpful to speed the negotiation/discussion process between 
WDW and McKenzie for WDW to provide infmmation regarding where specifically it would 
like to sell water (inside of McKenzie's federally protected service area), Please note that 
McKenzie's federally protected service area, is not limited to McKenzie Courity and not limited 
to the political boundaries of McKenzie. Its federally recognized service area is that area where 
McKenzie has the legal right to sell water, and where McKenzie has made water service 
available or can do so within a reasonable period of time. 

I look forward to working with you and your client to achieve an amicable resolution that is 
advantageous to both McKenzie and ·wnw. 

Best regards, 

1682-2.Petrik1tr ;tf 

cc: Board of Directors of McKenzie 
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If upon review of the enclosed documentation you have decided you wish to participate in the regio nal water 

projects, please complete the following: 

1. Complete "Water Users Survey" (the quantity and location of water service is very important). 

2. Execute with Notary "Water Users Agreement". 

3 .  Provide $1,000 check payable t o  "McKenzie  Water Resource District". 

4. Return documents in preacldressed envelope (AE2S, 4050 Grand View Drive .. Suite 200, Grand Forks, ND 

58201}. 
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demands and the design and specifications of the system required to m_eet the demand, in a 
schedule and manner as determined by the Commission. 

b. All funds must be used excl usively to meet m unicipal and rural water needs. Funds and 
i nfrastructure resulting from said funds may not be used for industrial water supply. 



I 

I 
Mr. Mayor, I My name is Mitchel Brown. Perhaps you have heard of me, perhaps not. I am the completion consultant that 
worked on the Brigham Exploration wells in North Dakota. And, yes, I am the one that began the large multi-

1 stage frac work that is now the dominant practice in the Baken. I now am the owner of a consulting firm in 
North Dakota that employs a 1 80 employees in and around the Williston area. My companies name is MLB 

I Consulting. The majority of my work is with StatOil. I am also the one that brought Mr. Behand and his 
company to Williston. When the Baken play began, there was no one that could help us in North Dakota with 
the water issues we �aced �d n? one was   in attempting to mo:e water for �s at sub zero . temperatures. But With a httle b1t of country  we learned how to do 1t very proficiently. And that 1s I how the water permits and pipelines were born. It bothers me to see the W A WSA project · to "bully" the 
common man out of business for the benefit of an already corrupt government system  

 the  I say this   · e · u1 t a ouse sou o and west of  rd  about 1 mile I sou and  of   Creek Township hall. I have   awaiting the rural water to be  
close  for me to afford to get it tied into  house. My   me to    

   that would deliver the water to but I assume it has been 
of forcing the common man 

is being taken to new levels by catering to the industry instead of the people that need it the most. 

I Sincerely, 
Mitchel L. Brown 
President J MLB Consulting, Inc. 
940-3 89-4252 
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ATTACHMENT A 
NOTE: The Changes made below have the effect of changing the name on the invoice to the member's 
names, but WA WSA still gets the money. Substance over form. 

  and Collection. 
M 

To the    extent Access IntraslTucture includes infrastructure at which Industrial 
Water Sales are made ; the Member shall    and  industrial water sales and 
shall make industrial water sales  such infrastructure in the Member's own name. All such 
industrial water sales made bv the Member, and all rates and other terms and conditions contained 
within industrial water sale contracts shall be  to the  of WA WSA which such 

 shall not be   The Member shall be  for all billing and 
collection               

   for Industrial Water Sales made at or through the OwnedAccess Infrastructure.- All 
such billing shall be in the name of the Member; All Industrial Water Sales revenue collected  the 
Member shall be escrowed into a  account and not  with the Member's other 
funds/revenue. The Member shall  to W A WSA from sa id escrow  monies for 
which WA WSA            

         is entitled under the terms of the contract 
or contracts made between the Member and WA       While funds 
remain in said escrow  WA WSA shall have and is  a  interest in said funds to 
secure  indebtedness due W A WSA from the          

      The Member shall  WAWSA from and 
  claim made   Industria] Water Sale customer under contract with the Member 

which arises from the sale of Industrial Water to said customer. 



ATTACHMENT B 
NOTE: The Changes made below have the effect of changing the name on the invoice to the member's 
names, but W A WSA still gets the money. Substance over form. 

Section2.03(c) of the MCWRD Access and Use Agreement 

(c)  of the Access Infrastructure. The Member shall operate the Access 
Infrastmcture in compliance with all applicable legal requirements and industry standards . . .  

. . . To the extent Access Infrastmcture includes infrastructure at which Industrial Water Sales are 
made, the Member shall market and promote industrial water sales �and shall make jndustrial 
water sales through -such infrastructure     the Member's own name. All 
such industrial water sales     the Member. and all rates, and--eH: other terms and 
conditions,       contained within industrial water sale 
contracts         be  to the  of 
W A WSA,   such  shall   not be  withheld. 
The Member shall be  for all billing and collection                  for Industrial Water Sales 
made at or through the Access  Infrastructure. All such billing shall be in the name 
of   the Member      All Industrial Water Sales 
revenue collected      the Member shall be escrowed into a  
account       and      

 with the Member's other funds             
           The Member shall  to 

W A WSA from said escrow account, monies for    W A WSA is entitled under 
  the    ten11S of the       contract or 

contracts made between the w-atermember and W A WSA. While funds remain in said escrow 
account, WA W SA shall have and is  a  interest in said funds to secure  
indebtedness due W A WSA from the Member. The Member shall  W A WSA from and 

  claim made   Indust1ial Water Sale customer under contract with the Member 
which arises from the sale of industrial Water to said customer. 





In addition, the support for funding the regional water systems guarantees quality water for many 

communities throughout North Western North Dakota which are struggling with inadequate 

drinking quality water through the NA WS system. 

Therefore, I encourage you to adopt Senate Bi11 2233.  

Thank you for allowing me time to  detail Minot's  support for this bill and the importance 

of this commitment to funding to the residents of the Northwest Area Water Supply and citizens 

of Minot for flood protection. 





Helping the Minot region recover 
A disastrous flood in June 2011  swamped the valley of the City of Minot. With record-breaking flows and a crest 
six feet higher than the 1 969 Mouse River flood, this flood will forever be imprinted on the minds of the thousands 
Impacted. Words will never be able to accurately describe the damage, the heartache or the immense challenge that 
this disaster brought our residents. 

Since this time many millions of dollars have poured into our community, along with thousands of volunteers in an 
on-going effort to bring back the Magic City. Recovering from a disaster that caused well over $1 billion in damages 
takes a long time and a resilient people. 

In many ways, the 2011 Mouse River flood will take a long-term recovery effort, similar to efforts in the 90s and 
2000s to assist Grand Forks. State and local partnerships have teamed up to formulate an enhanced flood 
protection plan that will increase our permanent flood protection to the level that occurred in 201 1 .  The Minot City 
Council supports this plan , and as a community we are already in the process of initial steps, like voluntary property 
acquisitions, planning and engineering, to bring additional protection to the Mouse River valley. 

I would urge you to approve the State Water Commission Budget proposed by the Governor which includes funding 
of $61 million to support Minot's flood recovery efforts during the 201 3-201 5 biennium.These funds will go a long 
way to accomplish the much needed early steps in the first years of this 1 0+ year long-term recovery. These early 
tasks include voluntary property acquisitions and the next level of engineering needed to push the plan forward. 

-Mayor Curt Zimbelman 

�ong-Term Enhanced Protection 
• 278 Residential properties with structures to be purchased 
• 21 .6 miles of levees 
• 2.8 miles of floodwalls 
• 30 Tra nsportation closure structures 

$565 mil l ion for construction costs 

$1 54 mil l ion for property acquisition 
• $101 mill ion for engineering,  planning,  program management 

costs 
8-1 2 years before the project, with appropriate funding,  is 

complete 

The Souris River Flood Protection plan consists of an overall project 
from the 49th parallel (Sherwood) to 49th Parallel (Westhope). 

The preliminary alignment for protection measures is an area from the 
Mouse River State park to Velva, and consists of levees, floodwalls, 
river diversions and closure features, transportation closure structures, 
interior pump stations, ring dikes and residential and commercial 
property acquisitions in the flood alignment boundary. 

Levees comprise nearly 90 percent of the alignment, totaling 2 1 .6 
miles. The remainder of the alignment consists of 2.8 miles of 
floodwalls and 30 transportation closure structures (1 9 roadway and 
1 1  railroad). In addition, the project would require 33 stormwater 
pump stations. The estimated project cost is $820 million, based on 
the current level of design based on a 27,400 cfs flood event. Of this 
estimated cost, $565 million is related to construction, $ 154 million is 
related to property acquisition, and the remaining $101  million covers 
planning, engineering, and program management costs. 

Flood Facts 
Flow rate of 27,400 cubic feet 
per second (normal river flows 
are between 50 and 200 cfs) 

Highest crest in recorded 
history, 1 ,561 .72 above sea 
level, 1 3  feet above flood stage 
and six feet higher than the 
1 969 flood 

4 , 100 structures in the City 
· of Minot impacted based on 
elevation maps and surveys 

2,716 homes in Minot suffered 
main-floor damage or greater 

More than 1 1 ,000 residents 
displaced due to the flood 

(From the 'Meeting the Challenge VIII. 2013-201 5  Critical \Miter Needs Summary' brochure produced by the North Dakota \Miter CoalitionJWater Users Association) 











































authority is in default in the payment of the principal of or interest on the funds 
obligation to the Bank of North Dakota for a loan for which the Bank of North 
Dakota is the source of funds for the loan, the state water commission shall 
request funding from the legislative assembly to repay the principal and interest 
due. 

Where Do We Go From Here? There Appears to be Three Options 

• From our view point, there are three options in order to "keep the water flowing", as we have 

heard legislators comment. 

Option #1: 

Option #2: 

Option #3: 

Continue operating as planned and prescribed by the 201 1 Legislature 

and allow the individual water systems to negotiate with any private 

water sellers within various jurisdictions. This is what current law 

contemplates and is a system that appears to work well across the State 

and across the country with various water, sewer, electric, gas, and other 

utility franchises. 

The Legislature could pass a law establishing a set franchise fee to be 

paid to indebted water systems as an accommodation to the state 

franchise protection. Wllile rarely legislatively established, franchise 

fees are the most typical option negotiated between parties to resolve 

territorial disputes. 

The Legislature passed the business plan and financing for W A WS 

Authority last Session. If this Legislature chooses to undercut the 

financial plan by eliminating any franchise protection, the State could 

provide a financial back-stop to the W A WS Authority in exchange for 

W A WS Authority Members' not exercising their territorial protections. 

• The W A WS Authority prefers Option #1. This option would continue to support the mission 

outlined in the W A WS Authority original business plan to develop a drinking water system that 

would be funded primarily through industrial water sales which eliminates a tax burden for all 

North Dakotans. Option #1 is based on our status as a public body endowed with the public trust 

that has operated with a successful track record to promote the public good while at the same time 

fulfilling our local, state, and federal debt obligations through using our existing franchise 

protections in a prudent and appropriate manner. 

We have developed a link between the private and public needs for water through this innovative, 

entrepreneurial solution through a regional system. Option # 1  reduces the financial demands on 

the North Dakota taxpayers and also reduces the waiting line for other important water projects in 

the queue as listed in SB 2233.  

Denton Zubke Testimony, March 7, 2013 
SB 2233 
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Call to Action 

• For these reasons, we ask that you amend Section 4, Paragraph 7 from SB 223 3 .  

• Keep SB 2233 as a state water policy bill rather than an attack on the WA WS Authority. 

• This same issue will come up again in SB 235 9  and we can address further there instead. 

• Thank you for your continued support and if you would like to read into this issue further, we 

have a more comprehensive summary of franchise protection laws in the testimony handout 

packet. 

Denton Zubke Testimony, March 7, 2013 
SB 2233 
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domestic water needs of the region while capitalizing on industrial water sales in the near-term to 
provide a revenue stream for substantial debt service payments to the State of North Dakota. 
The WA WS Project progress has been accomplished without any additional employees added to 
the State' s  payroll. 

Additional oversight of the WA WS Authority and Project is unwarranted, and appears to be 
sought largely by W A WS Authority project opponents and competitiors with a goal of slowing 
this successful proj ect down. Additional oversight may contribute to increased costs, delayed 
implementation, and decreased project performance. 

WA WS Authority Oversight Summary 
January 31, 2013 
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If revision of the terms of loan payments and  any rate adjustment do not meet the expenses in section 

61-40-06.1, the state water com mission is a uthorized to impose a fee of three cents per barrel for a ny 

fresh water d ispensed to a n  oi l  and gas industry user at a water d epot o r  water dispensing point. The 

o perator of a water depot or water dispensing point in this state which d ispenses fresh  water to an oi l  

a nd gas industry user sha l l  col lect and rem it the fee imposed by the state water commission to the state 
water commission, which sha l l  transfer such funds to the industria l  commission to supplement revenues 

to meet the expenses in  section 61-40-06.1. Any excess revenues shal l  be deposited i n  the resources 

trust fund.  



























































































































WA WSA Proposed Amendments 
March 29, 20 1 3  

W e  are in receipt of a few different versions of the amendments of the W A WSA legislation 
being discussed by Representative Hofstad yesterday. WAWSA and member entities find the 
amendments unacceptable as presently written, and enclose the following amendments for 
consideration. 

61-40-05, Subdivision 13: Edit last sentence to read: 

No additional debt that    industrial water  and lateral sales, with 
the exception of the state guaranteed loans, may be acquired during the 20 1 3 -20 1 5  biennium. 

61-40-05, add the following subdivisions: 

"2 1 .  Issue and sell revenue bonds for its own benefit or for the benefit of its  in an 
amount or amounts determined  the   an amount or amounts for costs of 
issuance and  and   reserve  for the  of  the cost of 
a   bulk  or otherwise     under a water 

 contract. 

22. Refund and refinance its bonds from time to time as often as it is  and in the 
interest of the  

23 .   and all   and revenues received  the  in connection with 
the    or other  of all or   of a  to secure the  
of bonds issued and sold to finance the  or otherwise. 

24.   and collect    or  for the   or 
commodities furnished  the  and in  of the collection of the revenues of 
the  issue revenue bonds to finance all or  of the costs of the  

    or extension of a  

25.  revenues of the  to the   of  and interest on bonds 
or water  contract  A  under this subsection  to the revenues of 

  or extensions of the  which  be constructed or  
after the issuance of  the revenues of      
and  of   of the    or  and the revenues 
received from  made under water sale contracts between the  and  that 
contract to  water from the  

26. Make all  execute all  and do all   or convenient in the 
exercise of its  or in the  of its covenants or duties or in order to secure the 

 of its  but an   or other  of  of the  
 not be created   such contract or instnunent. 
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NOTE: Proposed by the independent water providers .  

1 0  S ECTION 25. REPEAL. Sections 6 1 -24.7-02, 6 1 -24.7-03,  and 61 -40-06 of 

1 1  the North Dakota Century Code are repealed. 
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S ixty-third 
Legislative Assembly 
of North Dakota 

Introduced by 

SENATE BILL NO. 2233 

Senators Grindberg, Wardner, Heckaman 

Representatives Carlson, Hofstad ,  Onstad 

1 A BILL for an Act to provide a declaration of water policy and goals and objectives for water 

2 j project development, the Mouse River enhanced flood control project, the Southwestsouthwest 

3 pipeline project, the Garrison diversion unit, and the Fargo-Moorhead flood control project; to 

                  

5  a new  to   and four new sections to  6 1 -40 of the North 

6 Dakota Century Code, relating to  certain activities of the industrial commission from 

7 the Administrative  Practice  an  infrastructure revolving loan  and an 

8 infrastructure  loan fund for t!1e western area water   to amend and 

9 reenact sections   6 1 -24.7-05,     

1 0   and 61 -40-09 of the North Dakota Century Code, � 

1 1     to the Red River water supply project, and 

1 2  9¥€�-ef-the western area water supply project; to repeal sections 61 -24.7-02, 6 1 -24.7-03, 

1 3  aA€1-61 -24.7-04. and 6 1 -40-06 of the North Dakota Century Code, relating to funding of the Red 

1 4  River val ley water supply project; and to provide a contin uing appropriation. 

1 5  B E  IT E NACTED BY THE lEGISlATIVE ASSEMBlY OF N ORTH DAKOTA: 

1 6  

1 7  

1 8           

1 9                

20     

2 1             

22 

23 
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· -           .  1 .   
.     ·   .  

   . . 
Code .is created and enacted as  - -  _;.· ___ :  . ' .  •'  . . .·  :. . . · '  . .. . 

,
The industrial comrnission with  to    water rates.  ,   -  ' .  .   .   . . · .  ' .  .  · .  

 ·- � ,_ ---· ·· "- -�- . -'- ::.:.._ .... : .. ___ -- - --- . . .  ---- - ----�---:: ... ·- · ··- · - ·  ---- ·  -

SECTION 2. 

Declaration of  

The   declares that  water  and water  

 m ust be set forth and  in order to  the   economic 
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1  and future benefits of the state and its  that such water  and water 

2   are essential for the economic  and  of l ife across the entire 

3  that  to the use and  of waters of the Missouri River   this 

4 state cannot be restricted  the federal  that it is  to  and utilize 

5 waters of the M issouri River for    and industrial  in this  

6 that flood control works are  to  the lives and  of the citizens of this 

7  that  flood control works in and around  cities and other cities are  to 

8 address the record and  floods that have  that  water  and 

9 rural water  must be  in order to  a    and 

1 0    water  for    and industrial  that  

1 1   a   to further the   in the  and that an 

1 2  infrastructure loan fund wil l  enable these  and  to be achieved and  

1 3  and wil l    economic and financial benefits to the  of this state. 

1 4  SECTION 3. 

1 5   intent �  to   

1 6  The   declares and establishes the   and  

1 7  .1. That it is  for the  welfare and economic  of the Souris 

1 8  

1 9  

20 

River  and the entire state and its  that the   and 

construction of the M ouse River enhanced flood control  be  and 

 

21  2. That the Red River  water   is critical to  a  water 

22  for current and future  in eastern N orth Dakota and is essential to 

23 

24 

 for the     economic  and  of l ife for 

the entire state. 

25  3. That it is  for the   welfare and economic  of the 

26 

27 

28 

Red River  and the entire state and its  that the   and 

construction of the    control  be  

and  

29 4.  That  water  and rural water  are  to  a 

30 

3 1  

 and   and  water  for   

 and industrial uses. 
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1 5. That the state water commission and the southwest water  shall  the 

2 

3 

4 

5 

6 

7 

 of    and revenues  returned to the resources 

trust    to meet  of  bonds and other  

mi l l   ownership of land and associated   construction 

  contracts with  bulk   and other  

and other  and shall  to the   those   for 

the transfer of  and  of the southwest   from the 

8 state water commission to the southwest water  

9 6. That the state water commission and the Garrison diversion  district shall 

1 0 enter d iscussions with the bureau of reclamation  Garrison diversion unit 

1 1  facilities. 

           

1 3               

       

1 5  .g.,. 7 .  That local water  and flood control  are  for the 

1 6  economic  and  of l ife of citizens in those local areas. 

1 7  .Q-;-8. That   offers   for  in this state. 

1 8   9. That an infrastructure loan fund for water  and  wil l   

1 9   financial benefits to  and the citizens of this  and wil l   

20 new  to   water infrastructure  across the state. 

2 1  S ECTION 4. 

22 Mouse River enhanced flood control  

23 .1. The   declares its intent to  state  for a share of the 

24 

25 

  or local cost of  the Mouse River enhanced flood 

control  

26 2.   funds  for the construction of the Mouse River enhanced flood control 

27   be carried over to future bienniums. 

28 � State  for the Mouse River enhanced flood control   be  

29 at the time and in the manner determined  the   either 

30 

3 1  

 or  from federal and local  for the Mouse River 

enhanced flood control  
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1 S ECTION 5. 

        

3 The state water commission and the southwest water  shall  the  of 

4    and revenues  returned to the resources trust   

5  to meet  of  bonds and other loans : mill    of land 

6 and associated   construction   contracts with  bulk 

7   and other  and other  and shall  to the   

8 those   for the transfer of  and  of the southwest  

9  from the state water commission to the southwest water  

1 0  S ECTION 6. 

1 1  Garrison diversion u n it 

1 2  The Garrison diversion unit has extensive federal facilities that have been  

1 3   the Snake Creek   the   recreation  and other 

1 4  facil ities. It is the intent of the   that the state water commission and Garrison 

1 5  diversion  d istrict  discussions with the bureau of reclamation  the 

1 6  Garrison diversion unit facil ities. 

1 7  SECTION 1. 

1 8   flood control  

1 9  1.:. The   declares its intent to  state  for a share of the 

20 nonfederal or local cost of  the  flood control  

2 1  2.   other   funds  for the construction of the 

22  flood control   be carried over to future bienniums. 

23 3. State  for the  flood control   be  at the 

24 time and in the m anner determined  the   either  or 

25  from federal and local  for the  flood control  ------- -- -------- . - -- - - - -- - --- - -- -- .. - -· ---  ---- - ---� ·· ··-····---- --- - --�- --- ---·-- - ·· - -- - -- .-- · . - ·---·---··-  - · ·

26 SECT�ON .s. Anew section to chapter 61 •02 of the North Dakota Century. Code is created . . . . ' . - '     . · .  . 

27 and enacted as follow:s: · .
;•

 

28 

29 

30 

31  

· .  lnfrastru�tuj;e  loan fund :�   � Rufes:· .  . . . .   . . . .   .. ' . .   . 
 1 .  .  infrastructure  loan fund  established within the  fund to 

 loans for water    or other water  and water'  .    '   .   .  . .       . "'" � . .. ' . ·. . 
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.
· · 

. .  
. . .  

 .• . · .         
· ,  .    state:. � 

•  · •.   : : ....      · · 
... .  

 _ ·  · 
.    

 
 4:      a seriti6e fee for  the 

 it�tructure J6an fund. � .'  ·. . . .  . • .  
. 

: 5 ,  .   for the state  will be   funds. 
·  �--·· - -: --· · • ·-� ·- --· ··- -  --· • • .  � . : .  � ·'  :.  ·� .... . · - ...... -· ·• ·-·- --- -··  . .• : .. ··--· .. ... , . .. -·· -----  .. .. . .  • .. . .. . . .  ·- � ... c . . ... ... ..  - .  , __ ...  _:_ ..... -----------  .  ·- ... •• -···  

SECTION 9. AMENDMENT. Section 61 -24.7-01 of the North Dakota Century Code is 

amended and reenacted as follows: 

61 -24.7-01 . legislative findings and i ntent - Authority to issue bonds. 

23 4.,. The legislative assembly finds that the provision of water of sufficient quantity and 

24 

25 

26 

27 

28 

29 

30 

31  

quality to supply h omes, businesses, industries, wildl ife, and recreation in  the Red 

River valley within this state is necessary for the protection of health, property, and 

enterprises and for the promotion of prosperity and the general welfare of the people 

of the Red River valley and that construction of the Red River valley water supply 

project invo lves and requires the exercise of the sovereign powers of the state and 

concerns a public purpose. Therefore, it is declared necessary and in the public 

interest that the state by and through the state water commission provide a   

share of the cost of constructing the Red River val ley water supply project. 
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S ECTION 20. REPEAl. Sections 6 1 -24.7-02, 61 -24.7-03,  and 61 -40-06 of 

the North Dakota Century Code are repealed. 
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1 3.0579.04009 
Title. 

I Prepared by the Legislative Council staff for 
Representative Hofstad 

April 3, 201 3 

P ROPOSED AMENDMENTS TO SENATE BILL NO. 2233 

Page 1 ,  l ine 2, replace "Southwest" with "southwest" 

Page 1 ,  l ine 4, replace "a new section to chapter 6-09.4" with "a new subdivision to 
subsection 2 of section 28-32-01 ,  a new section to chapter 6 1 -02, and three new 
sections to chapter 6 1 -40" 

Page 1 ,  line 4, after "relating to" insert "exempting certain activities of the industrial commission 
from the Adm i nistrative Agencies Practice Act," 

Page 1 ,  l ine 5, after "fund" insert ", and an infrastructure revolving loan fund for the western 
area water supply project" 

Page 1 ,  l ine 5, remove "57-51 . 1 -07, "  

Page 1 ,  l ine 6,  replace "and 61 -40-06" with "61 -40-01 , 6 1 -40-02, 61 -40-03, 61 -40-04, 61-40-05, 
and 61 -40-09" 

Page 1 ,  l ine 6, remove "allocation of moneys in the oil" 

Page 1 ,  line 7, replace "extraction tax development fund," with "relating to" 

Page 1 ,  l ine 7, after the second comma insert "the location of industria l  water depots," 

Page 1 ,  l ine 7, remove "oversight of' 

Page 1 ,  l ine 8, remove "and" 

Page 1 ,  line 8, after "61 -24. 7 -04" insert ", 61 -40-06" 

Page 1 ,  remove l ines 1 2  through 24 

Page 2, remove l ines 1 through 31  

Page 3, remove l ines 1 through 31  

Page 4,  replace l ines 1 through 17 with: 

"SECTION 1 .  A new subdivision to subsection 2 of section 28-32-01 of the 
North Dakota Century Code is created and enacted as follows: 

The industrial commission with respect to approving or setting water 
rates under chapter 6 1 -40."  

Page 5, l ine 1 3, replace  term" with  

Page 5, l ine 1 5, replace  term" with  

Page 5, l ine 1 7, remove "diversion and" 

Page 5,  l ine 24, after the second underscored semicolon insert "mil l   

Page 6, l ine 1 5, replace "state  for a share" with "one-half' 

Page 6, line 1 6, replace "non-federal" with "nonfederal" 
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Page 6, l ine 1 6, after "the" insert   national economic  
alternative for the" 

Page 7, l ine 1 2, replace "a share" with "one-half" 

Page 7, l ine 1 3, after  insert "the   national economic 
 alternative for" 

Page 7, after l ine 1 8, insert: 

"SECTION 8. A new section to chapter 61 -02 of the North D'akota Century Code 
is created and enacted as follows: 

Infrastructure  loan fund -   - Rules. 

� An infrastructure  loan fund is establ ished within the resources 
trust fund to  loans for water  flood  or other water 

 and water    in the 201 5- 1 7  
 ten  of the  derived from the oil extraction tax in 

the resources trust fund is  on a  basis for  
loans in accordance with this section. In the 201 3- 1 5   revenues 
to the resources trust fund that exceed five hundred fifteen mil l ion dollars 
m ust be  in the infrastructure  loan fund until the 
revenues  ten  of the  in the resources trust fund. 
Accounts  be established in the infrastructure loan fund as  
for its  and administration. 

2. The commission shall consider the  information when  
 

a .  A  of the nature and  of the  
infrastructure   an  of the need for the 

 the reasons  it is in the   and the overall 
economic  of the  

Q.,_ The estimated cost of the  and the amount of the loan  
and other  sources of  

c. The extent to which  of the  will  a benefit to 
the state or  within the state. 

3. The commission shall   and loans from the infrastructure 
loan  and the Bank of North Dakota shall  and administer 
loans from the infrastructure loan fund and individual accounts in the fund. 
The commission    for the review and  of loans 
under this section. Loans made under this section must be made at an 
interest rate of one and one-half  

4 .   the Bank of North Dakota  deduct a service fee of one-half of 
one  for  the infrastructure loan fund. 

5.  not  for the state  fund will be   for 
these funds."  

Page 8, after l ine 1 9, insert: 
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"SECTION 1 1 .  AMENDMENT. Section 61 -40-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

61 -40-0 1 .  Legislative declarations - Authority of western area water supply 
authority. 

The legislative assembly declares that many areas and localities in western 
North Dakota do not enjoy adequate quantities of high-quality drinking water; that other 
areas and localities in western North Dakota do not have sufficient quantities of water 
to ensure a dependable, long-term domestic or industrial  water supply; that greater 
economic security and the protection of health and property benefits the land, natural 
resources, and water resources of this state; and that the promotion of the prosperity 
and general welfare of all of the people of this state depend on the effective 
development and utilization of the land and water resources of this state and 
necessitates and requires the exercise of the sovereign powers of this state and 
concern a public purpose. To accomplish this public purpose, it is declared necessary 
that a water authority to treat, store, and distribute water to western North Dakota be 
established to provide for the supply and distribution of water to the people of western 
North Dakota for purposes, including domestic, rural water, municipal, l ivestock, 
industrial ,  oi l  and gas development, and other uses, and provide for the future 
economic welfare and prosperity of the people of this state, and particularly the people 
of western North Dakota, by the creation and development of a western area water 
supply project for beneficial and public uses. The western area water supply authority 
may acquire, construct, improve, develop, and own water supply i nfrastructure and 
may enter water supply contracts with member cities, water districts, and private users, 
such as oi l  and gas producers, for the sale of water for use within  or outside the 
authority boundaries or the state. The western area water supply authority shall 
consider in the process of locating i ndustrial water depots the location of private water 
sellers so as to minimize the impact on private water sellers. The  water 

 shall consider in the  of  industrial water  the location 
of  water sellers so as to minimize the  on  water sellers. 

SECTION 1 2. AMENDMENT. Section 6 1 -40-02 of the North Dakota Century 
Code is amended and reenacted as fol lows: 

61 -40-02. Western area water supply authority. 

The western area water supply authority consists of participating political 
subdivisions located within McKenzie, Williams, Burke, Divide, and Mountrail Counties 
which enter a water supply contract with the authority. Other cities and water systems, 
within or outside the authority counties' boundaries, including cities or water systems in 
Montana, may contract with the authority for a bulk water supply. The authority is a 
political subdivision of the state, a governmental agency, body politic and corporate, 
with the authority to exercise the powers specified in this chapter, or which may be 
reasonably implied. Participating member entities may be required to pay dues or 
water sale i ncome to the authority, as determined by the bylaws and future resolutions 
of the authority. Participating member entities may not withdraw from the authority or 
fail or refuse to pay any water sale i ncome to the authority      

             the 
 loans have been  The  of subsections 1  5 of 

section 6 1 -35-02. 1  if the  board of directors  votes to 
convert to a water district. 
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SECTION 1 3. AMENDMENT. Section 6 1 -40-04 of the North Dakota Century 
Code is amended and reenacted as follows: 

61 -40-04. Board of directors - Officers - Meetings. 

1 .  The board of directors shall adopt such rules and bylaws for the conduct of 
the business affairs of the authority as it determines necessary, including 
the time and place of regular meetings of the board, financial participation 
structure for membership in the authority, and membership appointment 
and changes. Bylaws need to be approved by member entity boards. 

2. The board shall elect from its members a chairman and a vice chairman. 
The board shall elect a secretary and a treasurer, which offices may be 
held by the same individual, and either or both offices may be held by an 
individual who is not a member of the board. Special meetings of the board 
may be called by the secretary on order of the chairman or upon written 
request of a majority of the qualified members of the board. Notice of a 
special meeting must be mailed to each member of the board at least six 
days before the meeting , provided that a special meeting may be held at 
any time when all members of the board are present or consent in writing. 

3. Board members are entitled to receive as compensation an amount 
determined by the board not to exceed the amount per day provided 
members of the legislative management under section 54-35-1 0 and must 
be reimbursed for their mi leage and expenses in the amount provided for 
by sections 44-08-04 and 54-06-09. 

4:-              
            

           
            

 

&:-            
     

SECTION 1 4. AMENDM ENT. Section 6 1 -40-05 of the North Dakota Century 
Code is amended and reenacted as follows: 

61 -40-05. Authority of the western area water supply authority. 

I n  addition to authority declared under section 6 1 -40-01 , the board of directors 
of the western area water supply authority may: 

1 .  Sue and be sued in the name of the authority. 

2. Exercise the power of eminent domain in  the manner provided by title 32 
or as described in this chapter for the purpose of acquiring and securing 
any right, title, i nterest, estate, or easement necessary or proper to carry 
out the duties imposed by this chapter, and particularly to acquire the 
necessary rights in land for the construction of an entire part of any 
pipeline, reservoir, connection, valve, pumping installation, or other facility 
for the storage, transportation, or util ization of water and al l  other 
appurtenant facil ities used in connection with the authority. However, if the 
interest sought to be acquired is a right of way for any project authorized in 
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this chapter, the authority, after making a written offer to purchase the right 
of way and depositing the amount of the offer with the clerk of the district 
court of the county in which the right of way is located, may take immediate 
possession of the right of way, as authorized by section 1 6  of article I of 
the Constitution of North Dakota. Within thirty days after notice has been 
g iven in writing to the landowner by the clerk of the district court that a 
deposit has been made for the taking of a right of way as authorized in this 
subsection, the owner of the property taken may appeal to the d istrict court 
by serving a notice of appeal upon the acquiring agency, and the matter 
must be tried at the next regular or special term of court with a jury unless 
a jury be waived, in the manner prescribed for trials under chapter 32-1 5.  

3 .  Accept funds, property, services, pledges of security, or  other assistance, 
financial or otherwise, from federal, state, and other public or private 
sources for the purpose of aiding and promoting the construction, 
maintenance, and operation of the authority. The authority may cooperate 
and contract with the state or federal government, or any department or 
agency of state or federal government, or any city, water district, or water 
system within the authority, in furnishing assurances and meeting local 
cooperation requirements of any project involving treatment, control, 
conservation ,  distribution, and use of water. 

4.  Cooperate and contract with the agencies or political subdivisions of this 
state or other states, in research and investigation or other activities 
promoting the establishment, construction,  development, or operation of 
the authority. 

5 .  Appoint and fix the compensation and reimbursement of expenses of 
employees as the board determines necessary to conduct the business 
and affairs of the authority and to procure the services of engineers and 
other technical experts , and to retain attorneys to assist, advise, and act 
for the authority in its proceedings. 

6. Operate and manage the authority to distribute water to authority members 
and others within  or outside the territorial boundaries of the authority and 
this state. 

7 .  Hold ,  own, sell ,  or exchange any and all property purchased or acquired by 
the authority. All money received from any sale or exchange of property 
must be deposited to the credit of the authority and may be used to pay 
expenses of the authority. 

8. Enter contracts to obtain a supply of bulk water through the purchase of 
infrastructure, bulk water sale or lease, which contracts may provide for 
payments to fund some or al l  of the authority's costs of acquiring, 
constructing,  or reconstructing one or more water supply or infrastructure. 

9.  Acquire, construct, improve, and own water supply infrastructure, office 
and maintenance space in phases, in any location, and at any time. 

1 0 . Enter contracts to provide for a bulk sale, lease, or other supply of water 
for beneficial use to persons within or outside the authority. The contracts 
may provide for payments to fund some or al l  of the authority's costs of 
acquiring, constructing, or reconstructing one or more water system 
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projects, as well as the authority's costs of operating and maintaining one 
or more projects, whether the acquisition, construction, or reconstruction of 
any water supply project actually is com pleted and whether water actually 
is delivered pursuant to the contracts. The contracts the cities, water 
districts, and other entities that are members of the western area water 
supply authority are authorized to execute are without l imitation on the 
term of years. 

1 1 .  Borrow money as provided in this chapter. 

1 2. Make all contracts, execute all instruments, and do all things necessary or 
convenient in the exercise of its powers or in the performance of its 
covenants or duties or in order to secure the payment of its obligations, but 
an encumbrance, mortgage, or other pledge of property of the authority 
may not be created by any contract or instrument. 

1 3. Accept from any authorized state or federal agency loans or grants for the 
planning, construction, acquisition, lease, or other provision of a project, 
and enter agreements with the agency respecting the loans or grants. 
Additional debt that      

   not be  before    
unless an unforeseen circumstance or  arises and then   

  the industrial commission and the  commission. 

1 4. Contract debts and borrow money, pledge property of the authority for 
repayment of i ndebtedness, and provide for payment of debts and 
expenses of the authority. 

1 5. Operate and manage the authority to d istribute water to any out-of-state 
cities or water systems that contract with the authority. 

1 6. Accept, apply for, and hold water allocation permits. 

1 7. Adopt rules concerning the planning, management, operation, 
maintenance, sale, and ratesetting regarding water sold by the authority. 
The authority may adopt a rate structure with elevated rates set for project 
industrial water  and lateral supplies in recognition that a large 
component of the project expense is being incurred to meet the demands 
of industrial users. The industrial water  and lateral rate structure 
must be  i n  accordance with section 1 6  of this Act. 

1 8. Develop water supply systems; store and transport water; and provide, 
contract for, and furnish water service for domestic, mun icipal , and rural 
water purposes; mi l l ing, manufacturing, mining, industrial ,  metallurg ical ,  
and any and all other beneficial uses; and fix the terms and rates therefore. 
The authority may acquire, construct, operate, and maintain dams, 
reservoirs, ground water storage areas, canals, conduits, pipelines, 
tunnels, and any and all treatment plants, works, facilities, improvements, 
and property necessary the same without any required public vote before 
taking action. 

1 9. Contract to purchase or improve water supply infrastructure or to obtain 
bulk water supplies without requ iring any vote of the public on the projects 
or contracts. I n  relation to the initial construction of the system and for the 
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purposes of entering a contract with the authority, municipalities are 
exempt from the public voting requirements or water contract duration 
l imitations otherwise imposed by section 40-33-1 6. 

20. Accept assignment by member entities of contracts that obligate member 
entities to provide a water supply, contracts that relate to construction of 
water system infrastructure, or other member entity contracts that relate to 
authorities transferred to the authority under this chapter. 

S ECTION 1 5. A new section to chapter 6 1 -40 of the North Dakota Century 
Code is created and enacted as follows: 

Industrial water  and lateral sales . 

.1. An  of industrial water  and lateral sales collected and 
distributed  the  must be  to the industrial commission 
on a  basis.  member entities must transfer industrial 
water  and lateral sales to the  within   of  of 
the revenues. The boards of the  and  member 
entities must be notified of the  of   board 

 is not   the  of industrial water  and 
lateral revenues  the  the  must   all 
revenues each month in the  order: 

a. Reimburse  for the costs for water  sold at industrial 
water  and lateral  at the  member  rate 
at the location of the  or lateral l ine. 

b.    on  loans. The  
transfer m ust occur no later than the twentieth  of the  
month. 

c.   on both the  member  debt and 
baseline 201 0  i ndustrial sales included in the initial contracts between 
the  and the  member entities. 

d .  Additional   on  loans. 

e.  to the resources trust fund. 

2 .  I f  the  loans have not been  without the written 
consent of the industrial  the   not   

  or otherwise  of   of the  used 
in a water  of the  if the  is used to  
revenue.   on the  loans for 
establishment of reserve funds for  and maintenance or debt 
service are waived. 

SECTION 1 6. A new section to chapter 6 1 -40 of the North Dakota Century 
Code is created and enacted as follows: 

Water rates. 

The  shall  an industrial water  and lateral retai l  rate and 
 the rate to the industrial commission for   industrial water  

and lateral rate  must have  of the industrial com mission before 
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 into effect. The  shall  domestic water rates that must include all 
costs for   and  and   and debt 

 of all infrastructure  or constructed  the  with the 
 of the costs identified in section 1 5  of this Act which are  for  industrial 

water  and lateral sales. 

SECTION 1 7. A new section to chapter 6 1 -40 of the North Dakota Century 
Code is created and enacted as follows: 

Construction  

The  shall follow the state water commission  for  
 the resources trust fund or Bank of North Dakota  loans and 

shall  the overal l   and   to the state water commission 
for    on   first is reserved for  
loan  if not met  industrial water  and lateral  second is for ful l 

 of  federal debt if 7 U .S.C.   for oil  
industrial water sales is  and third for  domestic water  to 
areas  not served. I n   construction  the  and 

 member entities  to not hinder or   and lateral industrial 
water sales for oil and   and  

SECTION 1 8. AME NDMENT. Section 6 1 -40-09 of the North Dakota Century 
Code is amended and reenacted as fol lows: 

61 -40-09. Default. 

                 
              

              
              

              
                

       industrial commission  review the  
of water  and lateral sales to meet  in subdivisions a  c of 
subsection 1 of section 1 5  of this  and if the industrial commission is uncertain of 
that  the industrial commission shall  written notification to the state water 
commission and direct the Bank of North Dakota to consider revision of the terms of 
the loan  If the authority is in default in the payment of the principal of or 
interest on the obligation to the Bank of North Dakota for a loan for which the Bank of 
North Dakota is the source of funds for the loan, the state water commission shall 
request funding from the legislative assembly to repay the principal and interest due. 

             
             

            
                

             
            

          

Page 8 remove l ines 20 through 3 1  

Page 9 replace l ines 1 through 3 with: 
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"SECTION 1 9. REPEAL. Sections 61 -24.7-02, 6 1 -24.7-03,  and 
6 1 -40-06 of the North Dakota Century Code are repealed. "  

Renumber accord ingly 
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WAWSA 2013 Debt Service.xlsx 

4.3.13 



4.3.13 



c)._ 

4.3.13 
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1 3. 0579. 0401 0  
Title. 

Prepared by the Legislative Council staff for 
Representative Keiser 

Apri l 4, 201 3  

PROPOSED AMENDMENTS TO SENATE BILL NO. 2233 

Page 1 ,  l ine 4, after "6-09.4" insert "and a new subdivis ion to subsection 1 of section 54- 1 0-14" 

Page 1 ,  l ine 5, after "fund" insert "and to western area water supply authority industrial water 
sales audits" 

Page 1 ,  l ine 6, after the second comma insert "relating to" 

Page 3, after l ine 1 6, insert: 

"SECTION 2. A new subdivision to subsection 1 of section 54-1 0-1 4  of the 
North Dakota Century Code is created and enacted as follows: 

Renumber accord ingly 

Western area water   industrial water sales on an 
annual basis." 
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AMENDMENT TO 2233: 

NEW SECTION:  

LOWER HEART RIVER, MORTON COUNTY, ENHANCED FLOOD CONTROL  PROJECT 

THE LEGISLATIVE ASSEMBLY DECLARES ITS I NTENT TO PROVIDE STATE FUNDING FOR SO% O F  THE NON­

FEDERAL O R  LOCAL COST FOR CONTRSTUCTION OF THE LOWER HEART E NHANCED FLOOD CONTROL 

PROJECT. 
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Sixty-thi rd 
Legislative Assembly 
of North Dakota 

SENATE BILL NO. 2233 

Introduced by 

Senators Grindberg , Wardner, Heckaman 

Representatives Carlson ,  Hofstad,  Onstad 

1 A B I LL for an Act to provide a declaration of water pol icy and goals and objectives for water 

2 project development, the Mouse River enhanced flood control project, the lower Heart River 

3 Morton  enhanced flood control  the Southv1estsouthwest pipel ine project, the 

4 Garrison d iversion un it, and the Fargo-Moorhead flood control project; to create and enact a 

5       new subd ivision to subsection 2 of section 28-32-0 1 .  a new 

6 subdivision to subsection 1 of section 54-1 0-1 4. a new section to   a new section 

7 to chapter  and four new sections to chapter 6 1 -40 of the North Dakota Century Code ,  

8 relating to  certain activities of the industrial commission from the Administrative 

9  Practice  western area water  authoritv industrial water sales audits . an 

1 0  i nfrastructure revolving loan fund.   of the state  an infrastructure revolvina loan 

1 1  fund for the western area water   and franchise   of the western 

1 2 area water   to amend and reenact sections    6 1 -24.7-01 ,  6 1 -24.7-05, 

1 3     and 6 1 -40-09 of the North Dakota 

1 4  Century Code,            to the 

1 5 Red River water supply project, the location of industrial  water  and   the 

1 6 western area water supply project; to repeal sections 6 1 -24.7-02 ,  6 1 -24. 7-03, aA€1-61 -24.7-04.:. 

1 7 and 6 1 -40-06 of the North Dakota Century Code,  relating to funding of the Red River val ley 

1 8  water supply project; aneta  a statement    to provide 

1 9  a continuing  and to orovide for reoorts to the   

20 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

21                 

22     
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Sixty-third 
Leg is lative Assembly 

1 'SECliiON ·1 .  new subd ivis ion t0 subsection 2 of section .28-32-:Q'1 of the North Dakota 
2 Century 'Code is created and enacted as follows: 
3 The industr!af commission with  o  or  water rates under 

4  61-40. 
 

.  
 .

· 

5 SECTION  .sabdivisi0n to ·subsecfion 1 :ofsection 54-to-�14 orth·e ;North :Dakota 

6 Century Code is ·created :ahd ;enacted :as 'follows: · · 

7 Western area water   industrial water sales on an annual basis. 

8 SECTION 3. 

9 Declaration of  

1 0  The   declares that  water  and water  

1 1   m ust be set forth and  in order to  the   economic 

1 2  and future benefits of the state and its  that such water  and water 

1 3   are essentia l  for the economic  and  of l ife across the entire 

1 4   that  to the use and  of waters of the Missouri River   this 

1 5 state cannot be restricted  the federal  that it is  to  and util ize 

1 6  waters of the Missouri River for    and industria l  in this  

1 7  that flood control works are  to  the l ives and  of the citizens of this 

1 8   that  flood control works in and around  cities and other cities are  to 

1 9  address the record and  floods that have  that  water  and 

20 rural water  must be  in order to  a    and 

              

22  a   to further the   in the  and that an 

23 i nfrastructure loan fund wi l l  enable these  and  to be achieved and  

24 and wil l    economic and financial benefits to the  of this state. 

25 SECTION 4. 

26  intent -  to   

27 The   declares and establ ishes the   and  

28 .:L. That it is  for the  welfare and economic  of the Souris 

29 

30 

31 

River  and the entire state and its  that the   and 

construction of the Mouse River enhanced flood control  be  and 
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1 2.  That the Red River  water   is critical to  a  water 

2 

3 

4 

 for current and future  in eastern North Dakota and is essentia l  to 

 for the    economic  and  of l ife for 

the entire state. 

5 � That it is  for the   welfare and economic  of the 

6 Red River  and the entire state and its  that the   and 

7 

8 

           

  

9 4. That  water  and rural water  are  to  a ·  

1 0  

1 1  

 and   and  water  for   

 and industrial uses. 

1 2 .§.,_ That the state water commission and the southwest water  shal l   the 

1 3 

1 4  

1 5 

1 6  

1 7 

1 8  

1 9  

 of    and revenues  returned to the resources 

trust    to meet  of  bonds and other  

mi l l  levies : ownership of land and associated   construction 

  contracts with  bulk   and other  

and other  and shall  to the   those   for 

the transfer of  and  of the southwest   from the 

state water commission to the southwest water  

20 §., That the state water commission and the Garrison d iversion  district shal l  

21 

22 

enter d iscussions with the bureau of reclamation  Garrison d iversion unit 

faci l it ies . 

23 7. That   state funds for construction and  not  

24  or seek to  other  either  or  to util ize waters 

25 of the Missouri River for industrial uses in  this state. 

26 .§., That local water  and flood control  are  for the 

27 economic  and  of l ife of citizens in those local areas.  

28 � That   offers   for  in this state. 

29 .1Q,_ That an  infrastructure loan fund for water  and  will  

30 

31 

 financial benefits to  and the citizens of this  and will  

new  to   water infrastructure  across the state. 
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1 SECTION 5. 

2 M ouse River enhanced flood control  

               
4 

5 

6 

of the   or local cost of  the   

national  economic  alternative for the Mouse River enhanced flood 

control  

7 2.  funds  for the construction of the Mouse River enhanced flood control 

8   be carried over to future bienniums.  

9 .:1 State  for the Mouse River enhanced flood control   be  

1 0 

1 1  

1 2 

1 3 

1 4  

1 5 

1 6  

1 7 

1 8  

1 9  

20 

2 1 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

at the time and in  the manner determined  the   either 

 or  from federal and local  for the Mouse River 

SECTION ·�; ·  
. . _  , .· 

 :  . · 

. · : . 

             
.  . ,  :·· -· . . · � -.'· . < . >··· ' ," 

n onfederal or.locaL cost:,share for. constructlonnfthe �lower Heart    flood 

control  
· 

SECTION 7. 

. . ·: . · .  . . - '  

        

The state water commission and the southwest water  sha l l   the  of 

   and revenues  returned to the resources trust   

 to meet  of  bonds and other   of land and 

associated   construction   contracts with  bu lk  

 and other  and other  and shal l   to the   those 

  for the transfer of  and  of the southwest  

 from the state water commission to the southwest water  

SECTION 8. 

Garrison d iversi on unit. 

The Garrison d iversion un it has extensive federal faci l ities that have been  

 the Snake Creek   the   recreation  and other 

faci l ities. It is the intent of the   that the state water commission and Garrison 
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1 d ivers ion  d istrict  d iscussions with the bureau of reclamation  the 

2 Garrison d iversion un it faci l ities .  

3 SECTION 9. 

4  flood control  

5 .L The   declares its i ntent to  state  for   
6 

7 

of the nonfederal or loca l  cost of  the federallv  national 

econom ic  alternative for the  flood control  

8 2.   other   funds  for the construction of the 

9  flood control   be carried over to future b ienniums. 

1 0 3 .  State  for the  flood control   be  at the 

1 1  t ime and i n  the manner determ ined  the   either  or 

1 2 

1 3 

1 4  

1 5 

1 6  

1 7 

1 8  

1 9  

20 

2 1 

22 

23 

24 

25 

26 

27 

28 

SECTION 10. Anew.sectiohJo cha,pt�r   Da'kota  is created · •  
• 

 

• · 
• 

' 

' • • •• 

 • - : ' •  •  · • • • - • •' • ' , . • : • c • � • • : •:  ••  •• 

and  as follow-8: · . .   ·. 
· ' · 

lnfra�tructure  loan   " Rules . .  
1 . • Ah i nfrastructure  is estabiished   withii'Lthe 

 fu�d     .    ·or.otn�r water 

 and water   Ten  of o i l  extraction  

 in the resources trust fund are made available o n  a  basis for .  . ' . . .  - - - ·   .. . 
 loans i n  accorda nce. wit this se.ction;· Accounts  be established in the 

resources trust .fund as  for its  and administration� 

2.  The commission shall consider the  information wheh   - .  . . . .   . .   .. . .  . . .  .· . . . . . 
. a .   of   and    infrastructure  

 an    the     it is in the 

  and the overall e.cohomic  of the'  

b. The estimated cos�    the  of the loan   and other
·
. 

 sources of    
c. The. extent to which  of    a benefit to the state or 

29  within  state.· · - . . . .  
 . '  '  

30 3. ·  The commission sha.li   and loans from the Infrastructure loan  
3 1  and the Bank of  Dakota   and administer loans from the 
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8 
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1 0  

1 1  

1 2 

1 3 

1 4  

1 5 
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infrastructure loan fund  and  individual accounts in the fund. The commission  

  for the review and  of loans under this section. Loans made 

under this .section must be made at an interest rate of one .and one-half  

4.  the Bank of North Dakota  deduct a service fee of one-half of one 

 for  the infrastructure loan  · 

5. ·  not  for the state   witt    these funds. 

 SECTION 1 1.  new section · tQ chapter 61 .:03 of tbE?  Genturj,Code is created 

and ena9ted as follows: 

State  to  western area water    locations. 
 . 

The state  must  the   and construction of 

westerrfarea water   water  water  and laterals or1which 
 . 

construction ·is commenced -after the effective date of this Act. 

SECTI O N  1 2. AM ENDMENT. Section 6 1 -24.7-01 of the North Dakota Century Code is 

amended and reenacted as fol lows: 

6 1 -24.7-0 1 . Legislative findings and intent - Authority to issue bonds. 

1 6  � The legislative assembly finds that the provision of water of sufficient quantity and 

1 7 q ua l ity to supply homes, businesses, industries, wild life, and recreation in the Red 

1 8  

1 9  

20 

2 1 

22 

23 

24 

River val ley within this state is necessary for the protection of health , property, and 

enterprises and for the promotion of prosperity and the general welfare of the people 

of the Red River valley and that construction of the Red River valley water supply 

project involves and requires the exercise of the sovereign powers of the state and 

concerns a public purpose. Therefore, it is declared necessary and in the public 

interest that the state by and through the state water commission provide a   

share of the cost of constructing the Red River val ley water supply project. 

25 :2-:-               

26              

27 

28 

29 

30 
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1 -3:-              

2            

3 SECTION 1 3. A M E N D MENT. Section 6 1 -24. 7 05 of the North Dakota Century Code is 

4 amended and reenacted as follows: 

5 6 1 -24.7-05.  State funding plan. 

6 1 .  The legislative assembly declares its intent to provide state fund ing for   

7 share of the to-ta+nonfederal or local cost of constructing the Red River val ley water 

8 supply project. 

9 2 .  Any  funds appropriated for the construction of the Red River val ley water 

1 0 supp ly project may be carried over to future bienn iums.  

1 1  3 .  State fund ing for the Red River val ley water supply p roject may b e  appropriated at the 

1 2  time and i n  the manner determined by the legislative assembly, either concurre ntly or  

1 3  separately from federal and local funding for the Red River val ley water supply p roject. 

1 4                

1 5       

1 6         
1 7                

1 8               

1 9              

20               

2 1                  

22               

23                

24                 

25                

26                

27                  

28              

29 SECTION 1 4; AMENDMENT. Section 6 1 -40.,01 of the  Dakota Celltury Code is 

30 amended and reenacted as fol lows: 
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;pipelines, l1:.mnels, :and arw and all .treatmer:itplant�, works, facilities, :improvements, 

and  necessa�y the sar:ne wifhouiany ·req!Jired public vote before taking 

3 action. 

4 19:: Contract  :pu_rcnase ;br,'impr.oye  infrastructure <or to,6btain bulk ·water 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

supplie�  ·any ·vote    �the :pr.qjects-or
.
contracts: lA  relation 

. . .  . . 

to the iAitial ·.oon�truction·of  syster:rl _and     ·a 'GGP'tr:act with -
 . . ' 

. 
. 

• .  . ' . 
the authof.ity, municipalities are ·exemptfrom .the public voting Tec:j1Jji'ements .orwater 

. ·contract duration Jimitatiol')s .otherwise ;impo�ed  :section  .. . 
 ·. Acc�·pt assign,menl  member ·erititi�s  pontracts that  ·entiti�s to 

' provide a wat�r supply., contracts tha:t !r;elate to -constr.uctior:�' -of  ;system ' ., 
. . 

. 

. 

. 
. . 

 . 
. 

. 
. .  . . . ;  

iqfrastri!JCture,   :thatrc�late· to. a:Lit�0ritles  to 

 .chapf�r. - ·  

 .  .. . - . . . . . . · · 
. 

• .  f  ' • !  
· . :  • •  • · . SI;CtiON. ·.ta:  :s�ctlon   t) 1 -40 of :the  ·Cemtqr_y  is created 

and en�cted ·as  . : '
. 

 ' ·
. ' · .  . 

. "  . . . . ·· · .  ' ·  . .    : ' ..  .. ' . • .  · . . ' . . . . 

. Industrial water  and iaterarsales�· 
An  of industrial  deoot and lateraLsa1es coHeeted and dist1"ib.uted  

 member entities must transfer industrial water  and lateral sales to 
           

 

            "'; .             

         

'       
 

-
.  

.  
, · 

-· 

 . 

·  · a . .       the  commission for 
 one     to    - . 

b.     industria!      the 

costs  sold-at1ndustrialw ter  l ateral   the 

      rate at  location of 
·  or    .  .. . . . . .  . . 
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' ·  .  c.   on both ·the  member  debt and baseline 
. 

. 

. . . ·   � . 

 1 0 industrial sales  in the contra ts in existence on December 
.   ·  the   the  member entities. 

d.         transfer 
 occur       ' 

6 e. . Additionc:H     ioans . .  · · 

•  ! . •  •  • •  • ..  - -   . 
7 f.   the resourcestrustfund  
8 2.  If the  loans     the   of the 
9 i ndo stria! Ciommiss1oh the '      . � . . . 

1 0 otherwise          a   the  if 
• • 

 
< 

  -
• . •• 

• : ·� '  
  

 

  
 •   • 

 
  ' ,, 

• 

 

\ ... • 

• 

•  
 

 
 •    • - • 

1 1     · to    on 'tne  .  ' . 
.   ·  . . 

 -

. 
:· 

 : · · ·  . .  .  . 
1 2  

1 3  

1 4  

 , .   ·are \Aiaiv�d. . .  
. 

. . 
. .. 

. .  .,, • . . . . 
. 

 ·      
1 5  and �liacted as fbllows.:· . 

. . . ' . ··� .  : . .
. . 

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

22 

23 

24 

..;, ··· .  .  · · .·: ·  
.  The  �hall  an  lateral retail rat� and  the . . . .  

 . '  .  .   : ,- - ·. -· ' :  
    : .  . ·. . : .  . . . . .  .  

  of   6am.rssioii ;before  into etfect.   

     • . .. · · _  .. : 
        

     
••  • •  : . 

-,  •• 

. 
'b •  � 

•  
 . - : 

 or   -the    of   Identified in section 1 8  

of th.isAct which     .  ·  
,· c  

2 5    as  
2 6  

.  .  . . . .   : . . -  
Construction  · ' . �. ' ; � 

27 The  shall  the     'for   the , . . . . 
.  . . . . . :  '  - , , . :•   - •.   ' · .  • ,   

28   fund or       shall  the 
                

30 on   first is reserved for  loan  if not met  industrial 
31 water  and lateral  second is for full  of  debt if 7 U.S.C. 
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1 Franchise  

2   other other  of law  n either the  nor its  

3 m ember entities  be required to waive the  to assert franchise  under state or 

4 fede ra l  law with  to water used for  other than  industrial sales for oil and  

5  and  

6 SECTION 23. REPEAL Sections 6 1 -24.7-02, 6 1 -24.7-03,  aAti-6 1 -24.7-04. and 6 1 -40-06 of 

7 the North Dakota Century Code are repealed . 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 authorizecl one     iP,'plement this  · · .  : · .  ·   '' . ;
'

 
'   . ' .  - .  � . ' . ' . 
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Introduced by 

S E NATE BILL NO. 2233 
1-/ - q - 1 3 � 14- , IVL 

Senators Grindberg, Wardner, Heckaman 

Representatives Carlson, Hofstad ,  Onstad 

1 A B I LL for an Act to provide a declaration of water policy and goals and objectives for water 

2 p roject development, the Mouse River enhanced flood control project, the lower H eart River 

3 M o rton  enhanced flood control  the Southv;estsouthwest pipeline project, the 

4 G a rrison d iversion unit, and the Fargo-Moorhead flood control project; to create and enact a 

5       new subdivision to subsection 2 of section  a new 

6 subdivision to subsection 1 of section 54-1 0-1 4. a new section to   a new section 

7 to   and four new sections to  6 1 -40 of the North Dakota Century Code,  

8 relating to  certain activities of the industrial commission from the Administrative 

9  P ractice  western area water   industrial water sales  an 

1 0  infrastructure revolving loan   of the state  an infrastructure  loan 

1 1  fund for the western area water   and franchise   of the western 

1 2 a rea water   to a mend and reenact sections    6 1 -24.7-0 1 , 6 1 -24.7-05, 

1 3     and 6 1 -40-09 of the North Dakota 

1 4  Centu ry Code,            to the 

1 5  Red River  water supply project, the location of industrial water  and   

1 6  the western area water supply p roject; to repeal sections 6 1 -24.7-02, 6 1 -24.7-03, an€1-
1 7  and 6 1 -40-06 of the North Dakota Century Code, relating to funding of the Red 

1 8  River val ley water supply project; and-to provide a continuing  and to  for 

1 9   to the   

20 B E  IT ENACTED BY THE LEGISLATIVE ASSEM B LY OF NORTH DAKOTA: 

21                  

22     
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SECTION 23. REPEAL. Sections 61 -24.7-02, 6 1 -24.7-03,  and 61 -40-06 of 

the North Dakota Century Code are repealed . 
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Sixty-th i rd 
Legislative Assembly 
of North Dakota 

I ntroduced by 

1 
SENATE BILL NO. 2233 

Senators Grindberg ,  Wardner, Heckaman 

Representatives Carlson, Hofstad ,  Onstad 

1 A BILL for an Act to provide a declaration of water policy and goals and objectives for water 

2 project development, the Mouse River enhanced flood control project, the lower Heart River 

3 Morton  enhanced flood control  the Southwestsouthwest pipeline project, the 

4 Garrison d iversion unit, and the Fargo-Moorhead flood control project; to create and enact a 

5       new subd ivision to subsection 2 of section  a new 

6 subdivision to subsection 1 of section  a new section to   a new section 

7 to   and four new sections to  6 1 -40 of the North Dakota Century Code, 

8 relating to  certain activities of the industrial commission from the Administrative 

9  Practice  western area water   industrial water sales  an  

1 0 i nfrastructure revolving loan   of the state water  and franchise 

1 1    of the western area water   to amend a nd reenact sections 

         

1 3 6 1 -40-09 of the North Dakota Century Code,         

1 4   to the Red River  water supply project, the location of industrial 

1 5  water  and   the western area water supply project; to repeal sections 

1 6 6 1 -24.7-02, 6 1 -24.7-03, a0-61 -24.  and 6 1 -40-06 of the North Dakota Century Code, 

1 7 relating to funding of the Red River val ley water supp ly project and  of western area 

1 8 water    and to provide a continuing  to  a 

1 9  statement of   and to  for  to the   

20 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

2 1                  

22     
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6 SECTION 23. REPEAL. Sections 6 1 -24.7-02 , 6 1 -24.7-03,  and 61 -40-06 of 

7 the North Dakota Century Code are repealed. 
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