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of the state historical society 

Minutes: Testimony attached 

All committee members were present except Senator Laffen. 

Chairman Lyson opened the hearing for SB 2357. 

Senator Triplett, District 18, introduced the bill. The second section relates to the duties of 
the State Historical Society and suggests that the State Historical Society should be 
responsible for surveying all of the state school trust lands for presence of cultural 
resources and to maintain an inventory of those. As the oil patch has crept across the state 
there have been situations where people have felt like there was not time in the process for 
the historical and archeological work to get done in advance of siting oil wells. There was 
only time to look at the data bases from archeological work that had been done in the past, 
but there was not time to do any of the cultural resource work. (02:15 to 06:47) 

Senator Murphy questioned the phrase on line 12 "survey all lands described in Section15-
01-02" . . .  are those lands the entire state? 

Senator Triplett explained it is the school trust lands, the land that is under the jurisdiction 
of the State Land Board. 

Senator Triplett also explained that the State Historical Society has a statewide 
comprehensive plan for historic preservation. The last one was done in 2010 for the period 
2010 to 2015, and she read from it that surveying is part of what they do. (Ends at 09:30) 

Senator Unruh addressed the amount on the fiscal note. The estimated cost of $250,000 
per biennium seems very conservative. 

Senator Triplett responded that it is just a start and deferred the question to Fern Swenson. 

Senator Marcellais, District 9, spoke in favor of the bill. See attachment# 1. (Ends at 12:55) 
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Merl Paveruud, Director of the State Historical Society, stood in support of the bill. As we 
go forward we need to get "ahead of the ball". We need to locate the "hot spots" and find 
out what is there and then assist the land department when they request information about 
cultural resources on these properties. It is a great opportunity. Only about 3% of the 
school lands have been surveyed. (Ends at 15:00) 

There was discussion about what would be considered hot spots. (Ends at 16:10) 

Fern Swenson, Director of the Archeology and Historic Preservation Division at the State 
Historical Society of ND, spoke in favor of the bill. See attachment #2. (Ends at 19:1 0) 
About 67,000 sites have been recorded across the state. Those include archeological, 
historical, and standing structures. In addition they manage reports from almost 14,000 
surveys that have been conducted. Ms. Swenson addressed how they arrived at the dollar 
figure in the bill. (Ends at 20:50) 

Senator Unruh questioned whether they would be doing just surveys or would they also be 
doing excavations if they found something of significance. Ms. Swenson said this funding 
would be used primarily for surveys. She said the National Park Service has guidelines that 
they have to follow to determine what is significant. It would have to be significant for an 
event, for a person, for architectural purposes, or the information potential for the site. 
(Ends at 22:50) 

There was discussion about what determines if an artifact is "cultural", and Ms. Swenson 
gave a brief overview of how a survey is done. (Ends at 24:00) 

Terry Clouthier, with the Standing Rock Sioux Tribe Tribal Historic Preservation Office, 
spoke in favor of the bill. See attachment #3. 

Rob Sand, who lives in the Killdeer Mountains, spoke in favor of the bill. He was involved in 
Section 36 that was opposed and then approved for drilling. He made reference to the 
battlefield in the area. He felt they lacked information. He feels it is important to get a 
survey of state lands. He read from the Killdeer Mountain Alliance. See attachment #4. 
(Ends at 28:57) 

Tom lsern, Founding Director of the Center for Heritage Renewal at NDSU and Professor 
of History, spoke in favor of the bill. He feels "you have to skate where the puck is going to 
be, not where it is". He made a point that this is hard work and people burn out on it. He 
would like to get NDSU students involved. See attachment #5. (Ends at 35:50) 

Senator Murphy asked if Mr. lsern would be willing to help with this project. Mr. lsern said 
he would be willing because there is, conservatively speaking, 10 million dollars of this 
work being done already and that money is not necessarily staying in our state. We need to 
train our young people so we can start to repatriate some of this development money. 

Dr. Richard Rothaus, an archeological contractor, spoke in favor of the bill. He said the cost 
of surveys and excavations is very high. The amount in the bill should have another zero 
after it. The cost is especially high if you are doing the surveying and excavating where 
development is imminent and regulations and conflict has kicked in. If it is done before any 
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of that has happened, it is much more economical. He also mentioned that although the oil 
patch is what everyone knows about, there is a lot of work going on in the Red River Valley. 
He stated that he does do work for the State Historical Society but they do not pay as well. 
(Ends at 41 :30) 

There was discussion about changing the amount on the bill, but Dr. Rothaus said there 
just are not enough feet on the ground to get the work done. (Ends at 42: 12) 

Kimball Banks, an archeologist from Bismarck and a manager of a cultural resource 
management firm, spoke in favor of the bill. He used to be an archeologist in the federal 
sector. He feels this bill is a very effective management tool in accelerating the ability to get 
projects done. 

Opposition: None 

Senator Triplett mentioned that Lance Gaebe from the State Trust Lands Department was 
present and she asked if he would address the committee. Lance Gaebe, the 
Commissioner of University and School Lands, who works for the Land Board, spoke in 
support of the bill. They do contact the State Historical Society before land is leased or 
before there is activity done on the surface, so better information is always helpful. These 
lands are managed for the permanent trust, for the continuous benefit of educational 
funding so he wanted to add a caveat to his support for the bill. The funding for the 
inventory would be public in nature and not be from the trust to pay for that evaluation. 

Chairman Lyson closed the hearing for SB 2357. 
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Chairman Lyson opened the discussion for SB 2357. 

Senator Triplett: Do Pass and Rerefer to Appropriations. 

Senator Murphy: Second 

Senator Triplett reminded the committee that there was no opposition to the bill during the 
hearing. She feels it is a very modest start, but when asking the State Historical Society to 
gear up on a new program it is best to start off slowly. She had asked Fern Swenson to set 
the amount for the fiscal note. She also explained that when the State Historical Society is 
contacted for information and have such incomplete information to offer, the lack of 
information can be misleading. It leads people to believe it has all been surveyed when 
actually only a few small parts of it have been surveyed. Fern Swenson said they only have 
information on about 3% of state lands and most of that they have gotten from other 
people. They have never been given resources to do this work. We do need to get ahead of 
it. (Ends at 03:30) 

Senator Unruh asked whether we need a separate section of code when the State 
Historical Society already has a directive to look for these artifacts. Maybe they just need 
the funds. 

Senator Triplett said there is general authority to do things like that but they haven't had the 
resources. She feels if it is approved they will just work it into their budget and they wouldn't 
come back year after year for more money. She feels they need a little push. She cited a 
1988 attorney general's opinion which talks about the balance between state lands and the 
State Historical Society. She gave a history of who has had the authority to do this type of 
work. (Ends at 09:20) 
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Senator Unruh questioned whether the money could be taken from the state lands fund 
rather than the general fund. 

Senator Triplett reminded the committee that Mr. Gaebe's only caveat was to not do that 
very thing. They are serious about their fiduciary responsibility, so the decisions they make 
in regard to the oil patch have to be made on the basis of what money will it bring in to the 
state. Because it is hard to put a dollar value on history, it can easily get overlooked when 
budgeting. She also feels with horizontal drilling we can now have more flexibility in where 
to place the wells so as not to disturb historical artifacts. 

(1 0:50 to 20:00) Senator Hogue wanted to amend the bill so it would be clear who would 
have authority. There was discussion about possibly amending the bill so there would not 
be confusion over who would have final authority. The wording that caused the concern 
was in lines 14 and 15 "shall assist". Senator Triplett explained that "assist" in this case 
means "let them on the land to do the work". After the discussion, Senator Hogue decided 
he would speak to Mr. Gaebe and see if the idea had merit and if it did he would follow the 
bill to appropriations if he had to. 

Roll Call Vote: Do Pass and Rerefer to Appropriations, 6, 0, 1 

Carrier: Senator Triplett 



Revised 
Bill/Resolution No.: SB 2315 

FISCAL NOTE 
Requested by Legislative Council 

02/05/2013 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d 

. f f . 
t d d t l  eve s an appropna 1ons an ICJfJa e un er curren aw. 

2011·2013 Biennium 2013·2015 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues $2,173,000 

Expenditures $0 $0 

Appropriations $0 $0 

2015·2017 Biennium 

General Fund Other Funds 

$0 

$0 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011·2013 Biennium 2013·2015 Biennium 2015·2017 Biennium 

Counties $296,000 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

$0 

$0 

$0 

SB 2315 eliminates any exemption from gross production tax and royalties for wells not capped, and connected to a 
gas gathenng line, or equipped with an electrical generator that consumes at least seventy-five percent of the gas 
from the well. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

Section 1 of SB 2315 eliminates any exemption from gross production tax and royalties for wells not capped, 
·connected to a gas gathering line, or equipped with an electrical generator that consumes at least seventy-five 
percent of the gas from the well. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

In November 2012 there were 579 nonexempt wells flaring with no gas sales, indicating they are wells not capped, 
connected to a gas gathering line, or equipped with an electrical generator that consumes at least seventy-five 
percent of the gas from the well. In November the gas flared from those wells totaled 887,804 MCF or 29,593 MCF 
per day. Assuming approval of all exemption applications, 29,593 MCF per day would be required to pay gross 
production tax that would not be required under current law. This volume is expected to remain relatively constant 
through 2017. The current gross production tax on nat4ral gas is $0.1143 per MCF. This equates to revenue of 
$2,469,000 for the 2013-15 biennium. This additional revenue is expected to be distributed to producing counties, 
the legacy fund, and the strategic investment and improvements fund. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 



C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 

Name: Kathryn L. Strombeck 

Agency: Office of Tax Commissioner 

Telephone: 328-3402 

Date Prepared: 02/05/2013 
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2013 SENATE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. .::235 7 
Senate Natural Resources 

0 Check here for Conference Committee 

Legislative Council Amendment Number 

Committee 

Action Taken: [}(Do Pass D Do Not Pass D Amended 0 Adopt Amendment 

!:X, Rerefer to Appropriations - D Reconsider 

Motion Made By J'�if Seconded By 

-·--------------------Senators------------·-·--Yes--- --·No--- ------'---------Senators-----------··--- -Ye�- -No 
Senator Lyson v Senator Triplett V' 
Senator Burckhard � Senator Murphy � 
Senator Hogue � 
Senator Laffen 
Senator Unruh ·v 

Total (Yes) 
�---------------

No 0 
Absent ) --L-------------------------------------------------------

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 

... .. . ' . 

) 



Com Standing Committee Report 
February 8, 2013 1:24pm 

Module ID: s_stcomrep_24_012 
Carrier: Triplett 

REPORT OF STANDING COMMITTEE 
SB 2357: Natural Resources Committee (Sen. Lyson, Chairman) recommends DO PASS 

and BE REREFERRED to the Appropriations Committee (6 YEAS, 0 NAYS, 
1 ABSENT AND NOT VOTING). SB 2357 was rereferred to the Appropriations 
Committee. 
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Explanation or reason for introduction of bill/resolution: 

Relating to duties of the commissioner of university and school lands & the director of the 
State Historical Society 

Minutes: You may make reference to "attached testimony." 

Chairman Holmberg called the committee to order on Thursday, February 14, 2013 in 
regards to SB 2357 at 11:15 am. All committee members were present. Sheila M. 
Sandness from Legislative Council and Sheila Peterson from OMB were present. 

Merle Paverud, State Historical Society, Director introduce our main testimonial speaker 
Fern Swenson, we are in favor of this bill because it will give us a chance to get ahead of 
the issues we are facing. We get a lot of requests for lease clearances on state land. We 
just don't have a lot of information that we can provide and we usually have a couple of 
weeks that we have to respond. This will give us a chance to get out there, go to some of 
the hot spots and get ahead of it and work with the Land Department and hopefully oil and 
gas and do our best to respond as quickly as we can. Right now we are behind the eight 
ball and we need some help. This could do it. 

Chairman Holmberg if we agree with the concept they should be able to do what's in 
2357, we would pass the bill, but the money issue would be resolved later when we have 
the budget for the center. 

Merle Paverud Fern Swenson her division takes care of the requests for review and also 
has the archeologists that work in this area along with her archeologists who work in this 
area. 

Fern Swenson, Director of the Archaeology & Historic Preservation Division (6.23) at the 
State Historical Society of NO testified in favor of SB 2357 and provided Testimony 
attached# 1. (6.34) 

Senator Carlisle: So where have you been the last 50 years. We've got a lot of oil 
exploration and roads to build and all of a sudden were going look at surveying . Wow, I'm 
just curious? 
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Fern Swensen We have not had funding prior to this, to dedicate specifically to state lands 
except on a very small scale. So we have had a few surveys done on state lands using 
Historic Preservation Fund Grants funding in order to get a handle on blocks of area 
regarding the potential for cultural resources. So we could do some sort of predictive 
modeling for those specific areas. But it's really been a problem with not having the 
funding to conduct these surveys. 

Chairman Holmberg Does the Historical Society, were they involved in the revelations 
regarding the bypass in Minot that there was some cultural issues that needed to be 
resolved? Was that the Historical Society or someone else? Was it the Feds, who blew the 
whistle there? I don't mean that negatively, who found out? 

Fern Swensen That was the federal highway project and the DOT. The role that our 
agency would play on that is reviewing he cultural resource report once it was submitted to 
our office from the Department of Transportation and the federal highway department. 
Currently we have that report and it's being reviewed now but we have not made our 
comments on that report yet. 

Senator Erbele Cultural resources, what are they? Name the things that we are looking at 
that fall under that category? 

Fern Swensen By cultural resources I mean archeological sites, historic sites, as well as 
buildings, and structures. So it could be bridges as well as buildings, then its' things 
underneath the ground. 

Senator Erbele Is it graves, native villages, what is it all? 

Fern Swensen replied it's all of those things. It is any evidence of human occupation or 
human use of an area but when we look at sites we look at them and we have certain 
criteria that we have to use based on the National Park Service guidance to us, so the 
significance of a particular site we have to review as to whether its' important under an 
event, whether it's important for a person known, for architecture or the potential to yield 
important information. So we have guidelines that are followed as we are reviewing the 
recorded sites in or er to determine the significance as well as to just identify where there's 
evidence of human occupation. But it would include graves, ring sites, earth lodge villages, 
and cultural materials scattered that could be either prehistoric or historic in nature. 

Senator Warner Wouldn't it be strictly on state lands, it doesn't involve any private lands 
and if you could talk about the role of Federal Government in determining the law? My 
understanding is if its state or somebody wants to put a highway through a cultural artifacts 
for instance the Williston bypass, I think one time running through a prehistoric Indian 
village that is determined by federal law. There is nothing that the state does that affects 
that is going to neutralize the construction company or immunize the construction company 
from the damages done there. What you're asking for is allowing for companies to see 
problems well ahead, by discovering something that they didn't know was there. By using 
your plan it would allow them to make some corrections well ahead of time so they weren't 
caught unawares of something that they still would have an obligation to remedy. Is there a 
question in there? 



Senate Appropriations Committee 
SB 2357 
02-14-13 
Page 3 

Fern Swensen replied this relates strictly to state trust lands. When we would be trying to 
sort through what would be surveyed under this funding, we would not select lands that 
would be covered under the federal undertakings. We would want to concentrate our efforts 
because the federal government would find funding to do surveys if it's their projects. So 
this only relates to state lands not federal under takings; but it could and does relate to oil 
development that does not fall under a federal undertaking. Anytime the federal 
government has a project they have to consider cultural resources. So they contact our 
office as well in order to find out all of these know about any particular project area. We 
provide and recommendations as to what we know about an area or project and those 
reports buts it's really up to the federal agency to make that decision. They take in to 
consideration cultural resources as well as other environmental factors. 

Lance Gaebe, State Land Commissioner. 

Senator Carlisle What is the land department position on this bill with all the lands you 
oversee? 

Lance Gaebe replied we are neutral. We have cooperated with State Historical Society for 
20 years and reviewing land that was known in there data bases. What is unknown is what 
we are trying to find in this bill. We cooperate with those folks in reviewing the lands and 
trying to prioritize the areas that would be looked at. 

Senator Carlis!0 Do we need a bill, you just said you work with those folks the last 20 
years why do we need to codify it? I understand there is a lots of pipes going, a lot of things 
happening with trust lands now, b t you guys do the best you can now, right with working 
with them? 

Lance Gaebe repl"ed we check with Historic Society before our lands our leased for 
production and then again when there is an application for a right of way pipeline or road 
and then we ask again. The bottom line for this bill is striving to do enhance the data that is 
within their data base, but, I would agree that we do cooperate and would certainly 
cooperate and it wouldn't necessary to be codified. I suspect what this is driving at, is the 
cost of doing so. 

Senator Wanzek: Most of the trust lands are they not leased to private entities, private 
operators like ranchers, farmers? 

Lance Gaebe replied that is correct. All the surface by and large for grazing purposes 
some for meadows and farming and minerals are also leased for the coal, oil and gas 
activity to private enterprize. 

Senator Wanzek If I have an operator/ rancher that leased a pasture land and through the 
survey there is a discovery how would it impact him? Could he potentially be asked to 
vacate or would it impact his operation if he had a lease agreement signed with the state? 

Lance Gaebe In terms of a lessee, I can't envision another circumstance that would 
change because by and large we use it for grazing. So, there is likely not a large impact, 
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where it could impact for the lessee for oil and gas production if location of a site or a road 
or right of way might be altered. That isn't an existing rule the Land Board and the fact of 
the part of the lease it already indicates that is there is a and we try to avoid not impacting 
the Historical Society or Paleontological resource and if there is somebody discovered 
during the construction surface disturbance of a lease that they will contact the 
commissioner and we will work with the Historical Society to see how we can mitigate that 
impact and try and avoid harming that resource. On the other hand, there is an Attorney 
General's opinion from 1988 that says that if there is an unavoidable confict that the trust is 
dominant and the responsible common schools trust fund or whoever the owner of the land 
is, does take precedence over avoiding producing in the hills for example. 

Senator Wanzek Just reading this language especially where it involves students of 
higher education to conduct surveys. I am trying to get rid of this image in my head of a 
bunch of college kids coming ou'· and riling the cattle up in the pasture. 

Lance Gaebe replied we always try to coordinate and cooperate with education or other 
research institutions on wildlife studies, wetland reviews, sometime archeological reviews, 
and try to coo dinate with the lessee so we do it without disturbance. We always with walk 
in access only; we don't have a driving in like with hunters where we don't permit driving 
access; hope it will be less disruptive. But whether it's a surface disturbance that involves a 
well, or a road or just a review we always let the lessee farm or rancher know that this is 
underway. But all the surface activities that we permit are done by the Department by our 
professionals on staff, not with the rancher in the context of a road or right of way. We 
process somewhere in t e neighborhood of 400-450 applications annually for surface 
activity or surface disturbance, 

Chairman Holmberg had asl ed a qJestion so what is being said is that this is a project 
that the historical society working with you at the present times does, you do go out, you do 
some work you do some help. The bill itself is the vehicle as I am sensing it is to alert the 
Legislature that �here are costs associated with what they are doing and somehow they 
would like assistance in covering the costs of things they are already doing but are not 
receiving compensa'·ion for it in their budget. Is that in a nutshell what the bill is? Isn't that 
what this is? 

Merle Paverud: That is what this is its quantity. We just don't have the staff to do this you 
know we have our regular operations within the office and we go out for some of these 
things, but the1·e is .:;uch quanrty, that r1eeds to be surveyed that what we would do is 
contract that out and have that clearer so ·hat we can put it in our data base and again, it's 
there when whomever come3 to look for it and put it in. One thing Senator Carlisle you 
asked about why haven't we done this before? We tried, and it is just one of those things. 
Survey, what's that. We get a little money and we try to go over the spots where we see 
some development and just in ge neral we''Je gone up along the Missouri River where 
housing developments are going and trying to clear some of that and we found some pretty 
sensitive areas. One of the issues that we always are concerned about is burial areas 
because that becomes very serious issue. Basically you lose everything and leave. So that 
is a critical issue that we try to convey to them too. I think they see the benefit of that, plus 
companies do this survey on 'ederal a d tr:ballands. State lands are not covered like that. 
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Many of the oil companies just say we have to do the survey so they go ahead and do it. 
We also want to point out that the time that you do this is critical. It is pretty hard for us to 
go out and survey in February when we've got ground cover like this and so we need to 
have it at a time of the year when we can do something that is meaningful. 

Chairman Holmberg (22.20) I am assuming he will go out on a team wherever their going 
to do this kind of thing. 

Merle Paverud replied it just takes time and money and we don't have the staff or money 
to do it. 

Senator Carlislee This is not in governors' budget? Merle Paverud: No, this was not put 
into our budget. Senator Carlble: Was it requested? Merle Paverud: No, it was not. 

Chairman Holmberg You are responding to a legislative bill? Merle Paverud: We were 
involved with discussion on that prior to it being introduced. 

Vice Chairman Bowman: You are going to hire people to come out and do this, are they 
screened for any of th·s backg ound so they could find a reason so it couldn't be developed, 
so we screen these people that do this, so we can get a fair and honest estimate of what 
the findings are. 

Merle Paverud V/e allow pe.m!tted contractors to do that and they provide their application, 
we review that, and approve it and they have to pay a permit fee. Confidentiality, we do not 
make them public, permitted contractors can come in and look at our files, again for the 
purpose of finding out where those items are or where those sites are, but we care very 
much and don't want something right out there where anybody can go out and talke what 
they want. It b not the idea for us. 

Chairman Holmberg is there a process by which a parcel of land that was declared 
cultural sensitive is there any kind of appeal or is the report that comes from the contractor 
gospel? 

Fern Swensen (25.02) The report is reviewed by our office as well as the federal agency, 
so in this case therE! wou d not be a federal agency involved. Our staff would be reviewing 
the reports as well as the sta e land department would be reviewing those as well. 

Chairman Holmbetrg The owner in this case is the State Land Department. The owner of 
the land, it isn't a private individual, but he might be farming it or grazing it, but it's not their 
land. 

Chairman Holmberg any other questions. 

Senator Marcel!ais has some testimony that he wants to hand out. Is there a sense on the 
committee of the d·rection that this committee should take on this bill? 

Chairman Holmberg If we pass the bill and it goes to the House and gets positive review, 
then we woulj have to look at the budget, the question is do we want them to have this 
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authority and again I think they explained it very honestly why the bill is here and what the 
bill would do. 

Senator Richard Marcellais, District 9, Rolette County testified in favor of SB 2357 and 
provided Testimony attached # 2. This bill would assist with the survey of all lands, create 
and maintain an inventory of those cultural resources, protect the Native American sacred 
lands, cemeteries, burial grounds, etc. 

What we do when we get that report we send out a tribal preservation historical officer. I 
heard some questions about the burial grounds, we send out our tribal officer, if its bones, 
we make accommodations to move them to the cemetery for proper burial. It has happened 
in the past. We need to do this survey, and find out where all this is. We need to identify 
these, some are off the reservation. Thank you in support of 2357. (31.25) 

Vice Chairman Bowman Let's say that you find some artifacts that would not allow anyone 
access to that but would it stop horizontal drilling underneath it if you are off that land? 

Senator Marcellais replied it all depends on what goes on in the oil and gas lease. 
Depending on wtlat the verbiage in that lease is, some of the natives want to preserve that 
culture so they set up the oil and gas lease so that they preserve the culture. 

Senator Carlisle The need why we have to codify this, I am assuming you're talking to the 
Land Department and the commissioner has folks that go out to and work with oil 
companies, and pipeline people and easement people, and they try to do their best in this. 
If they'd been Norking alr&ady obviously if something comes up I am sure the 
commissionE;r gets notified and then they try '·o work it out. I understand the surveys are 
set. I am just looking at, the land department is already trying to do their best practice if you 
will, with the oil fclks, in rnul�iple corridors I guess you will. I am just trying to figure why the 
bill and that where ! am coming from? 

Senator Marceliais replied as I mentioned some of these incidents happen on native 
land5 and I chink there is a relationship between the land department and also the Tribes. 
There is another bill that came up in one of our committees that was talking about the 
National Indian Congres'· of ndians passed a resolution that they supported this type of 
survey for histo.-ical pre�8rva··ons. Now that is the group nationally of the Tribal 
Chairmen's. I can get y.:.>u .:.1 copy of that resol tion if you want. It was testified in our 
committee regaruing that. 

Senator· Mather Do you think this might prevent some conflicts? Sometimes there is 
options of development and if it was surveyed could it maybe prevent some conflicts? 

Senator Marcellais I agree with you. Tha other thing is it would probably save some costs. 
When they find this it costs the contractor a lot to provide for the moving of Native American 
graves or whatever. But I think in t e long run, if we did the survey ahead of time, if we 
knew where ·�hose were at Uf.J '.'ro.-1 . 
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Chairman Holmberg Anyone else wishing to testify on 2357? Does the committee have 
any desire to do something? Do you want to wait? We will wait; we will close the hearing 
on SB 2357. 
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Senate Appropriations Committee 
Harvest Room, State Capitol 
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Job# 19054 

D Conference Committee 

Committee Clerk Signature 

Explanation or reason for introduction of bill/resolution: 

A BILL relating to the duties of the commissioner of University lands & director of State 
Historical Society (DO NOT PASS) 

Minutes: 

Chairman Holmberg called the committee to order. All committee members were present. 

Senator Carlisle moved a Do Not Pass on 2357. 

Vice Chairman Bowman seconded. 

Discussion: 

Senator Carlisle stated that the historical society can take college students to do this and 
explained his concern on why he can't support this. It has some good ideas but the 
historical society can work this out with their budget themselves. 

Senator Warner stated that he resists that logic and thinks that having a broad overview of 
what's out there is very important to the industrial process as well. 

Senator Mathern added that the tribes are taking it upon themselves to rebury some of 
these people and I think the survey on state lands is not only good for industry but also 
helps the tribes to move some of those bones to other areas that are set aside as sacred 
spots. 

Roll Call Vote: 9 YES, 4 NO- motion Do Not Pass 

Senator Carlisle will carry the bill. 



Bill/Resolution No.: SB 2357 

FISCAL NOTE 
Requested by Legislative Council 

01/29/2013 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law. 

2011-2013 Biennium 2013-2015 Biennium 2015·2017 Biennium 

General Fund Other Funds General Fund Other Funds General Fund Other Funds 

Revenues $0 $0 $0 $0 $0 

Expenditures $0 $0 $250,000 $0 $250,000 

Appropriations $0 $0 $0 $0 $0 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011-2013 Biennium 2013·2015 Biennium 2015·2017 Biennium 

Counties $0 $0 

Cities $0 $0 

School Districts $0 $0 

Townships $0 $0 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

Section 2 requires the Director of the State Historical Society to survey all public lands under the control of the 
Commissioner of the University and School Lands for cultural resources and to create an inventory. Section 1 
requires the Commissioner to assist the State Historical Society. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

$0 

$0 

$0 

$0 

$0 

$0 

$0 

Section 2 will require the State Historical Society of North Dakota to contract with entities to do the cultural resource 
surveys and to create an inventory. The estimated cost is $250,000 per biennium. We assume the cost to contract 
the additional survey work would come from the general fund. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

The measure does not provide for any additional revenues. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

Section 2 will require the State Historical Society of North Dakota to contract with entities to do the cultural resource 
surveys and to create an inventory. The estimated cost is $250,000 per biennium. We assume the cost to contract 
the additional survey work would come from the general fund. 



C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 

The measure does not provide for any additional appropriations. 

Name: David Skalsky 

Agency: State Historical Society of NO 

Telephone: 701-328-3562 

Date Prepared: 02/04/2013 
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REPORT OF STANDING COMMITTEE 
SB 2357: Appropriations Committee (Sen. Holmberg, Chairman) recommends DO NOT 
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the Eleventh order on the calendar. 
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Testimony 
Senate Bill 2357- relating to duties of the commissioner of university 

and school lands and the director of the state historical society 

Natural Resources Committee 

Senator Lyson, Chairman 

February 8, 2013 

On behalf of the Native American Nations in the State of North Dakota 

Senate Bill 2357 would create and maintain an inventory of those 

cultural resources of both on and off the Native American reservations. 

After signing treaties with the United States government from the 

1850's to the 1870's, North Dakota Native Americans were placed on 

several reservations. Many tribal members remain on these reservations 
still today. There are five reservations in North Dakota, two of which 

occupy land in both South and North Dakota. The Spirit Lake Nation 

(Devils Lake Sioux) is located at Devils Lake, in east central North 

Dakota. The Fort Berthold Reservation is home to the Three Affiliated 

Tribes (Arikara, Hidatsa, and Mandan), and lies in the west-central 
part of the state along the Missouri River. The Standing Rock 

Reservation (Standing Rock Sioux) straddles both North and South 
Dakota and is about forty miles south of Bismarck. The Turtle 

Mountain Reservation (Chippewa and Metis) is the northernmost 

reservation, just below Canada in north central North Dakota. The 

Sisseton Reservation (Sioux) is predominantly in South Dakota, with 
just the northernmost edge in southeastern North Dakota. Keep in mind 

that some of the Native American lands maybe off the reservation such 
as in Pembina, Turtle Mountain Public Domain Lands near Williston. 

This bill would assist with the survey of all lands, create and maintain 

an inventory of those cultural resources, protect the Native American 

sacred lands, cemeteries, burial grounds, etc. 

Thank you very much for the opportunity to appear in support of 
Senate Bill 2357. I will try an answer any questions the committee may 

have. 



Senate Bill 2357 
Natural Resources Committee 

February 8, 2013 

Mr. Chairman and members of the Committee, my name is Fern Swenson, and I am the director of the 

Archaeology and Historic Preservation Division at the State Historical Society of North Dakota. 

The State Historical Society supports Senate Bill 2357. 

The State Historical Society of North Dakota is the sole repository for forms and reports related to 

recorded cultural resources and the results of investigations for the state. When federal or state 

projects are undertaken those agencies consult with the State Historic Preservation Office/State 

Historical Society regarding what is known about the project area. The files we maintain are important 

resources in making decisions. The spatial data is maintained in a Geographic Information System which 

is necessary in order to keep pace with the increasing number of projects in North Dakota. We review 

approximately 5,800 projects annually. 

Only 6% of the state has been surveyed for cultural resources, this figure certainly indicates how little 

land has been examined. Most of these surveys were conducted as a result of federal undertakings (any 

activity related to a federal permit, on federal property, or as a result of federal funding). Surveys allow 

for consideration of cultural resources in the overall decision-making process for that project. 

The US Forest Service manages over 1.1 million acres across the state. Approximately 41% of their lands 

have been surveyed and follow-up archaeological test excavations have been conducted to determine 

significance of archaeological cultural resources. Some federal agencies have surveyed more lands 

managed by them and others have inventoried less. 

Of the State Trust Lands only 3% of the 708,407 acres have been surveyed. Thus, when the State Land 

Department requests information about known cultural resources on lands they manage, we have very 

little information to share. This bill would provide a mechanism to begin getting a handle on identifying 

what resources are on state property managed by the State Land Department. The aim is to gain 

information in order to make well-informed decisions about cultural resources and their significance. 

Thank you. 





We appreciate the many benefits o i l  development has brought to our area. We're also concerned 
about the relentlessness and rapid ity of the development, especially when it threatens areas 

precious to all North Dakotans. We invite everyone who cares about the Killdeer Mountains to 

j oin the Ki l ldeer Mountain All iance: 

"The Killdeer Mountain Alliance exists to preserve the cultural, spiritual, ecological, 
archaeological, and historical integrity of the Killdeer Mountains of western North Dakota 
and protect them from industrial development that harms the American Indian sites, plant 
and wildlife habitat, ranching, hunting, tourism, scenic beauty, and recreation for which the 
Killdeer Mountains are known and loved. " 

If you want to be on our mai l ing J ist, please sign our contact sheet or contact one of us . You can 
also l i nk with us through our facebook s ite. 

Lori Jepson 
863-6653 
<lorij�Qson@ndsuQernet.com> 

Rob Sand 
863-7263 
<ki l ldeermtnr�_i),gma i I. com> 
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Tom Isern, Founding Director 
Center for Heritage Renewal, North Dakota State University 

Professor of History I University Distinguished Professor 

My thanks to the committee for the opportunity today to bring a modest 
professional analysis, based on a review of recent events, before the committee as 
it considers this bill providing for an orderly survey of cultural resources on state 
trust lands. 

There has been considerable public notice of the process whereby the state has 
leased certain lands adj acent to Killdeer Mountain for petroleum development. A 
key concern has been the status of Killdeer Mountain as a significant historical and 

archeological site. This caused me, as a scholar concerned with the conservation of 
heritage resources, not only to pay attention to the process in progress but also to 
inquire as to its customary mode of operation. 

The question is, how do we ensure the conservation of irreplaceable historical and 
archeological resources located on our state lands when those lands are under 
development for mineral extraction, or for other purposes? More specifically, how 
do we know what is out there, so that we do not destroy it with the footprint of 
development, unawares? 

The answer is, we don't know what is out there. On federal lands, there is a 
process, somewhat flawed but established and functioning, for survey prior to 
development. On state lands, we have a sort of informal process,  but it has palpable 
deficiencies. 

I am grateful to many parties for helping me to understand the process as it stands 
now. These people, such as Lance Gaebe at the Land Board and Fern Swenson at 
the State Historical Society of North Dakota, are good public servants . They 
struggle to do what needs to be done under statute-to cooperate in the 
preservation of historical and archeological resources-with a process that is 
flawed. 
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Having investigated the process, I described it earlier this week, on Tuesday, in a 
gust editorial for the Bismarck Tribune. A copy of that piece is  attached to my 
testimony, but let me quote from it here in order to show the problem with our 
current process. 

The process with reference to heritage resources on the state lands works 
this  way. Before the land department l ists tracts for potential leasing, it calls 
for the Historic Preservation Department of the State Historical Society to 
provide its records of historic and archeological resources known to be 
present. Land Commissioner Lance Gaebe takes these records into account 
as leases are bid and negotiated, and again, especially, when the land board 
negotiates with an oil company the surface damage agreement that will 
govern how development proceeds and collateral damage is  compensated. 

The land board has considerable leverage at this  point in the process .  

Agreements with the land board in hand, the oil  company stil l  has to go 
through the well permitting process with the State Industrial Commission 
Oil and Gas Division. The 0 & G Division has a hearing (done last October 
for the Killdeer Mountain lands) and makes a recommendation to the 
industrial commi ssion . . . .  

[However] , there i s  a hole in the process at the leasing stage . The 
information that the l and board gets from the state h istorical society is 

incomplete to nonexistent. This is not the fault of either the land board or the 
h istorical society. Information exists only if some previous, likely federal, 
development has generated earlier cultural resource survey work. There i s  no 
provision in the process, as there should be, for physically going over the 
ground to determine what heritage resources are there. Consequently, leases 
and agreements can be concluded which directly threaten significant heritage 
resources. This happened, despite technical adherence to law by all parties 
involved, in the matter of Killdeer Mountain. 

SB 23 5 7  seeks to get ahead of this problem by providing for an orderly survey of 
state trust lands to discover their historical and archeological resources . The 
purpose is to guide and facilitate prudent and profitable development of our lands, 
while safeguarding our heritage resources. In my professional opinion, this is a 

timely, indeed overdue, measure, and so I commend the bill to you with informed 
enthusiasm. Thank you, again .  r_ o  ,.-,J.J t<:.+e 
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I(illdeer !\:fountains threatened by process 

By TO tv1 I S E R f..,J Fargo  

I t  i s  tim e  for  more l ight and less heat on the i s s u e  of  petro leum developme nt i n  n o rthern Dunn 

County. 

T h e  leas ing by the state of c e rtain s c h o o l  trust lands in the Kil l deer  Mou nta i n s  loca l ity for 

petro l e u m  d evelopment has s o u n d e d  a larms among h istorians , archaeo log ists and al l  fri e n d s  of 

anti q uiti es . 

Those q u e stion ing tr1e d eve lopment make three po ints: 

F irst, the Ki l ldeer  Mounta ins area is a s ite of re l ig ious a n d  c u ltural importan c e  to several native 

peoples of the region . Second , it was the s ite , in 1 864 , of one of the most s ign ificant m i litary 

engageme nts in the h istory of Ind ian-white c o nfl ict on  the northern p la ins . T h i rd ,  the Ki l ldeer  

Mounta ins e nvirons are known to  be ric h  in  archeo log ica l  materia l .  Heed less  deve lopment , thu s , 

m ay imperi l  irrep laceable heritage res ourc e s .  

I s  this , then , heed less  d evelopment? I t  i s  not, b ut ne ither  i s  i t  wel l  cons idere d .  P u b l i c  s c rutiny 

prompted by th e proximity of d eve l o p ment to such a noteworthy s ite as  the Ki l l deer  Mounta i n s  h a s  

exposed p rob lems with t h e  processes f o r  conserving our  herita g e . 

The state trust lands at i ssue are schoo l  lands , a legacy of federal  frontier  l a n d  po l icy, gra nted to 

the state for the support of pub l i c  schoo ls . The Department of Trust Land s ,  u n d e r  d i rectio n  of the 

B oard of Un iversity and Schoo l  Lan d s ,  manages them for reven u e  that the Leg is lature tr1en  

appro p riates for educatio n .  VVe are fortunate to  have these l a n d s . We have been wise to  reta in  

them .  

The process with referen c e  to r1eritag e  resources o n  the state l a n d s  works th is way: B efore the 

land board l i sts tracts for potentia l  l eas ing , it  ca l ls  for the H i storic Preser.-ation Office  of the State 

Historica l  Soc iety to provid e  rec o rd s  of h i storic and archeo log ica l  res ources known to be pre s e nt 

Lan d  Commiss ioner Lance Gaebe takes th ese records into account as leases  are b id  a n d  

negotiate d , a n d  again , espec ia l ly, w h e n  tr1e Land Board negotiates with an o i l  company the 

surface damage agreement that wi l l  govern how deve lopment proceeds  and co l lateral d a m a g e  is 

compensated . The Lan d  Board h a s  cons id erab le  leverage at this p o int in  the process 
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Agreements with the Land Board in t1and , the o i l  company sti l l  has  to go through the 

well-permitting  p ro ce s s  with the state . T t1e Department of M ineral  Resources '  O i l  and G a s  D ivis ion  

has a h ea ring (done l a st October  for th e Ki l ldeer  M o u ntains land)  and make s  a rec o m m e n d ation to  

the state I n d u stria l  Commiss ion . On Jan . 24 , the commiss ion  a dopted the recommendatio n  by 

Mineral  Resources Director Lynn He lms to  pro c e e d  with permitting  on the state trust l a n d s  i n  the 

Ki l ldee r fv1 ountain s .  

In addre s s ing tt1e i s s u e  o f  he ritage resources on state trust lands , tt1 ere is  a n e e d  for rea s o nab le  

good wi l l  by  state offi c ia l s  and by tt1e pub l i c . We , tt1e pub l i c , need to  ·want to  s o lve the s e  p ro bl em s ,  

not exp lo it them for some perceived advantage . 

There are tvvo obvi o u s  issues i l lustrated by r1 0w tt1e Ki l ldeer  M ounta ins  situation  has unfold e d .  

F irst, H e lm s ,  in  pub l i c  statements and persona l  c o m m unications , does  not take cogniza n c e  o f  state 

law (55- 1 0-09 of tr1 e state Century Cod e ) ,  wh ich  requires a l l  state agenc ies to cooperate with the 

state Historica l  Soc iety in  the preservation  of tl i storic and archeo log ica l  s ite s .  The law is 

imperative , and it i s  crystal l ine . It is  q u a l ifie d  somewhat by a 1 988 opin ion of Attorney G e n e ra l  N ick 

Spaeth , b ut that op in ion by no means abso lves a ny agency of its ob l igations under th e l a\N 

Second , and in the long  run more important, there is  a hole in  the process at the leas ing  sta g e .  

T h e  information that the Land Board gets from the State H i storica l  Soc iety is  incomplete to 

nonexistent. T h i s  is not the fault of e ither the Lan d  Board or the H i storica l  Soc iety. Informati o n  

exists o n ly if s o m e  p reviou s ,  l ikely fed e ral , d eve l o p ment has  g e nerated ear l ier  c ultura l res o u rc e  

survey work. There i s  n o  provi s ion i n  the proc es s ,  a s  there shou ld  b e ,  for phys ica l ly go ing  over tt1 e 

ground to d etermine what heritage res ources are the re . Consequently, leases  and agre e m e nts 

can be c o n c luded that d i rectly thre aten s ign ifi c a nt heritage resourc e s . Th is  happene d ,  d e s p ite 

tec tln ica l  adherence to law by a l l  parties involve d ,  in the matter of the Ki l ldeer  Mounta ins . 

With res p e ct to a t1e ritage s ite a s  p rofoun d ly s i g n ifi cant as tt1e Ki l l deer Mounta ins , we s h o u l d  move 

de l iberately, reset If necessary, and a d d re s s  pub l i c  concerns . As for the general  pro c e s s  _ that 

wants reform , which  requ ires leg is lative attenti o n .  

(Torn Is  ern i s  profe s s o r  of h istory, u niversity d i stingu ished profe s s o r, a n d  d ire ctor o f  the C e nter for 

Heritage Renewal at N o rth Dakota State Univers ity. Op inions here expressed are not n e c e s sa ri ly 

those of NDSU .) 

h!tp://bismarcktribunc.com/ncws/col umnists/ki ll deer-mountains-thrcatcncd-by-proccss/articlc 1 79784 1 c-6cd9- J I e2-ab42-00 1 9bb2963 f4.html 

5 February 20 1 3  
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Sen ate B i l l  2357 
Senate Ap p ropriat ions Com m ittee 

February 14, 2013 

M r. Chairman a n d  mem bers of the Comm ittee, my name is  Fern Swenson, and I a m  t h e  d i rector 

of t h e  Archaeology and H i storic Preservation Division at t h e  State H istorica l Society of N o rth 

D a kota .  

Th e State H i storical  Society s u p ports Senate B i l l  2357 because th is  wi l l  p rovid e  a m e a n s  t o  g a i n  

t h e  i nformation need ed to m a ke decis ions rega rd ing c u lt u ra l  resou rces a n d  t h e i r  sign ifica nce o n  

State Trust Lands .  It i s  more efficient to know what is p resent t h a n  to h ave t o  d e a l  with a n  

u n expected d iscovery situation d u ring constructio n .  

The State H istorical  Society o f  N o rth Da kota is  the s o l e  repository for forms a n d  reports related 

to recorded c u lt u ra l  resou rces and the resu lts of investigations for the state.  When federa l  or 

state p rojects a re u n d e rtaken those agencies consu lt with t h e  State H i storic Preservati o n  

Office/State H istorical  Society rega rd i n g  w h a t  is  known about the p roject a re a .  The fi les we 

m a i nta in  a re i m po rtant resou rces in  m a ki n g  decisions .  Th e spati a l  d ata is  m a i nta ined in a 

G eogra ph i c  I nformation System which is necessa ry i n  order to keep pace with t h e  i n creasing 

n u m ber of p rojects in North D a kota . We review a p p roxi m ately 5,800 p rojects a n n u a l ly. 

On ly  6% of t h e  state h a s  been su rveyed for c u lt u ra l  resou rces, th is  figure certa i n ly i n d icates 

h ow l itt le  l a n d  has been exa m i n e d .  Most of these s u rveys were con d u cted as a res u lt of fed eral  

u n derta kings (any a ctivity related to a federa l  perm it, on federal  p roperty, or a s  a resu lt of 

fed era l  fu n d i ng) .  S u rveys a l low for consideration of cu ltural  resou rces in  the overa l l  decis ion

m a ki n g  p rocess for that p roject. 

Th e US Forest Service m a n ages over 1 . 1  m i l l ion acres across the state. Approxi m ately 41% of 

the ir  l a n d s  h ave been su rveyed a n d  fo l low- u p  a rchaeological  test excavations h ave been 

con d u cted to d eterm i n e  sign ificance of a rchaeological  c u ltura l  resou rces .  Som e  federa l  

agencies h ave s u rveyed more lands m a n aged by them a n d  oth e rs h ave inventoried l ess. 

Of the State Trust La nds o n ly 3% of the 708A07 acres h ave been s u rveye d .  Th u s, when t h e  

State L a n d  Department req u ests information a b o u t  known cu ltu ral  resou rces on l a n d s  they 

m a nage, we h ave very l ittle information to s h a re .  This  b i l l  wou l d  p rovid e  a mech a n ism to begin 

gett ing a h an d l e  o n  i dentifyi ng what resou rces are on state p roperty m a naged by the State 

La n d  Depart m e nt. We wou l d  begin by s u rveying l a n d s  t h at a re in  a reas with the greatest 

develop ment a n d  at the same t ime look at the a reas with h igh potentia l  for c u lt u ra l  resou rces 

to be p resent. The a i m  is to gain information in  order to m a ke wel l- informed d ecis ions a bout 

c u lt u ra l  resou rces a n d  their  sign ificance.  Knowi ng ahead of t ime a l lows for thoughtfu l p l a n n i n g  

a n d  a ltern atives t o  be considered . 

Th a n k  you .  
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Testimony 
Senate Bi11 2357 - relating to duties of the commissioner of university 

and school lands and the director of the state historical society 

Appropriation Committee 
Senator Holmberg, Chairman 

February 1 4, 201 3 
For the record my name is Richard Marcellais, Senator from District 9 
Rolette County. 

On behalf of the Native American Nations in the State of North Dakota 

Senate Bill 2357 would create and maintain an inventory of those 
cultural resources of both on and off the Native American reservations. 

After signing treaties with the United States government from the 

1850's to the 1870's, North Dakota Native Americans were placed on 

several reservations. Many tribal members temain on these reservations 

still today. There are five reservations in North Dakota, two of which 

occupy land in both South and North Dakota. The Spirit Lake Nation 

(Devils Lake Sioux) is located at Devils Lake, in east central North 
Dakota. The Fort Berthold Reservation is home to the Three Affiliated 

Tribes (Arikara, Hidatsa, and Mandan), and lies in the west-central 

part of the state along the Missouri River. The Standing Rock 

Reservation (Standing Rock Sioux) straddles both North and South 

Dakota and is about forty miles south of Bismarck. The Turtle 

Mountain Reservation (Chippewa and Metis) is the northernmost 
reservation, just below Canada in north central North Dakota. The 

Sisseton Reservation (Sioux) is predominantly in South Dakota, with 

just the northernmost edge in southeastern North Dakota. Keep in mind 

that some of the Native American lands maybe off the reservation such 

as in Pembina, Turtle Mountain Public Domain Lands near Williston. 

This bill would assist with the survey of all lands, create and maintain 

an inventory of those cultural resources, protect the Native American 
sacred lands, cemeteries, burial grounds, etc. 

Thank you very much for the opportunity to appear in support of 

Senate Bill 2357. I will try an answer any questions the committee may 
have. 




