
15.0283.03000 

Amendment to : HB 1030 

FISCAL NOTE 
Requested by Legislative Council 

12/19/2014 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d d d eves an appropnat1ons anticipate un er current law. 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

General Fund Other Funds General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters) . 

This bill would allow for exceptions where a judge may impose a sentence that is less than the mandatory minimum 
specified by law. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

There would be no fiscal impact to the court system. There may be incarceration cost savings to the Department of 
Corrections and Rehabilitation , but that amount can not be determined. The incarceration levels in local jails could 
be higher or lower due to changes in sentencing, but this amount also can not be determined. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

N/A 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

N/A 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation. 

N/A 



Name: Don Wolf 

Agency: ND Court System 

Telephone: 328-3509 

Date Prepared: 1 2/22/201 4 
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15.0283.02000 

Amendment to: HB 1030 

FISCAL NOTE 
Requested by Legislative Council 

12/19/2014 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and approoriations ant1cioated under current law. 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

General Fund Other Funds General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

This bill would allow for exceptions where a judge may impose a sentence that is less than the mandatory minimum 
specified by law. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

There would be no fiscal impact to the court system. There may be incarceration cost savings to the Department of 
Corrections and Rehabilitation, but that amount can not be determined. The incarceration levels in local jails could 
be higher or lower due to changes in sentencing, but this amount also can not be determined. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

N/A 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

N/A 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation. 

N/A 



Name: Don Wolf 

Agency: N D  Court System 

Telephone: 328-3509 

Date Prepared: 1 2/22/2014 
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15.0283.01000 

ill/Resolution No.: HB 1030 

FISCAL NOTE 
Requested by Legislative Council 

12/19/2014 

1 A State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d d I eves an appropnat1ons ant1c1pated un er current aw 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

General Fund Other Funds General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision. 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters) . 

This bill would allow for exceptions where a judge may impose a sentence that is less than the mandatory min imum 
specified by law. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

There would be no fiscal impact to the court system. There may be incarceration cost savings to the Department of 
Corrections and Rehabilitation , but that amount can not be determined. The incarceration levels in local jails could 
be higher or lower due to changes in sentencing, but this amount also can not be determined. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

NIA 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

N/A 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation. 

N/A 



Name: Don Wolf 

Agency: N D  Court System 

Telephone: 328-3509 

Date P repared: 12/22/2014 • 
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2015 HOUSE STANDING COMMITTEE MINUTES 

Com mittee Clerk Signature 

House Jud iciary Committee 
Prairie Room , State Capitol 

HB 1030 
1 /13/20 15 

21 926 

D Subcomm ittee 

D Conference Comm ittee 

Expla nation or reason for introduction of bill/resolutio n :  

Relati n g  t o  exceptions from mandatory m i n i m u m  sentences ; relating t o  the defi n ition of 
man ifest i njustice. 

Minutes : Testimony #1, Handout #2 

Chai rman K. Koppelman: Opened the hearing on HB 1 030 with testimony i n  support. 

John Bjornson, Legislative Council: Neutral testimony. (See Testimony #1) (1 :51-8:24) 

Rep. D. Larson :  I was here in 1989 when I sponsored a b i l l  for mandatory sentencing for 
drug dea lers and when I put that b i l l  together there were a lot of citizens that had gathered 
and had tracked the track record of certai n  j udges and how many of the cri minals asked for 
a cha nge of ven ue to have that particular judge because they knew that they wou ld n't be 
sentenced and how certain people with drug charges particularly that were d istributing 
drugs were gett ing charged and recharged without ever being taken off the streets. It  
passed the House and Senate and Governor S i n ner vetoed the b il l. The following session 
is when it passed. I see there are some good safe guards in  there in  reporting the 
deviations etc. b u t  was any concern expressed d uring the interim com mittee about the 
effect that that m ay have putting press ure on certa in j udges to be the one that is easy on 
crime. 

John Bjornso n :  I th ink the mandatory sentence b i l l  was one of the first b i l ls  I drafted when 
I started working here. We did have a retired d istrict j udge from Bismarck that came in an 
asked that the mandatory sentencing be e l iminated beca use they felt it took away the 
d iscretions of j u dges to do this.  I don't recall any d iscussion of j udging feeling pressured 
other than the fact that if the reporting requ irements were ind ivid u alized and put on the 
internet that there m ight be some impact on j udges a b i l ity to exercise that d iscretion. I 
th ink the courts have put a lot of this and they wa nted flex ib i l ity to work on ind ivid ualized 
cases . 

Rep. D. Larson: This group that has asked me to draft th is b ill in 1 989 had even had made 
charts and you could rea l ly see the d isparity between the judge's ruli ngs on those particular 
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rulings particu larly with d rug deal ing. There was evidence there that there was one j udge • in part icular that p retty notarized for letting anybody drug related off. 

John Bjornson: I bel ieve one setting j udge mentioned that people that are incard inated 
probably have had a nu mber of chances.  Judges I think d o  exercise some degree of 
discretion throughout the process. If they are incarcerated there is very good reason for it. 
The comm ission did receive i nformation broken down by j ud icial d i strict that addressed and 
also by cou nty addressed inca rceration by county and Burleigh Cou nty inca rcerates 
su bstantia l ly more people than any other county includ ing Cass Cou nty. The data was not 
broken down enough where a nyone cou ld draw a firm concl us ion. We could provide you 
with some of the background for that. 

Rep. L. Klemin: D id n't you prepare a background memorandum m i n i m um sentencing? 

John Bjornson: Yes we d id. 

Rep. K. Wallma n: Was the b i l l  regard ing armed forces and incarcerations and they ta lked 
about special courts and vetera ns cou rt. D id you d iscuss that? 

John Bjornson: The comm ission d uring the interim did not get i nto that d iscussion. Under 
this b i ll the j udge would have some d iscretion to deviate from a mandatory term of 
imprisonment. The status provided if a person was caught for a d rug offense on the street 
here they wou ld l ike be close to a school and may be s u bject to a n  8 year term. Th is would • al low the j udge to say that is fine b ut there are other circumsta nces and m aybe a three year 
term or some other length of term wou ld be appropriate. 

Cha irma n K. Koppelman: Did the commission contemplate venue shopping at a l l  or 
d iscuss that idea and was there any concern raised that that could be an outcome of th is? 

John Bjornson: That was not an issue that was add ressed. 

Chairman K. Koppelma n: When you read the mandate of the comm1ss1on you said 
something about a lternatives to incarcerations for other than d rug offenses. I did not see 
exclusion for drug offenses in the b i l l? 

John Bjornson: The Comm ission has a statutory d irective to study a lternatives and to 
look at mandatory sentences. Last session SB2340 was amended into a study and that 
study was to look at a lternatives for incarceration for first time felony offenses that were 
none violent, exclud i ng the d istrib ution of d rugs. That study was assigned to the 
Comm ission to be part of its genera l study. 

Cha irma n K. Koppelman: So the intent of the study was to exclude the d istrib ution of 
drugs , b ut the Comm ission has a b roader cha rge than that so that d id not need to be 
excl usion in  the b i l l  that came out of the Comm ission's work. I s  that right? 

John Bjornson: Yes • 
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Rep. L. Klemin: If the judge threw out the sentence that would be su bject to appeal by the 
prosecutor, would n't it? 

John Bjornson :  Yes that would be an option. (Handout #2) Com m ission on Alternatives 
to I n carceration : Sentencing Data 

Rep. L. Klemin:  I serve on the Commission on Alternatives to I ncarceration since the 
comm ission was formed some eight years ago. We have spent a lot of money b u i ld ing a 
prison out there and it is already full. Alternatives certa i n ly are someth ing that has to be 
considered . Especial ly with drug offenders s ince they are usually there beca use they are 
addicted and treatment might be a better a lternative . Went over the b i ll . (22: 12-26 : 53) I do 
not th i n k  this section wi l l  be used a lot. This is a long ways from repeal ing mandatory 
m i n i m u m s  which we were encou raged to do, but the Com mission decided that j ust not what 
we wanted to do. We just wa nted to p rovide a safety value for some situations that cou ld 
arise. I would encourage you to give good consideration to this b i l l  and I wou ld be happy to 
try and answer any questions. 

Rep. G. Paur: I n  some cases doesn't the prosecuting attorney has some latitude in the 
charges brought aga inst the defendant? I sn't that already a safety value? 

Rep. L. Klemin :  That is true. Typical ly what happens is they m ay charge several d ifferent 
crimes beca use there m ight be a particu lar cond uct that fa l ls in the defin ition of one crime 
which is very serious and as you go d own the l ist it a lso applies to other crimes. We do 
have the s ituation where the prosecutor can elect not to charge someone with the most 
serious crime,  but  that doesn't happen all the time. Usual ly they j u st charge them with 
everyth ing and one of those might stick depending on what the j ury finds in the end . Most 
of these cases are going to go to a j ury to decide. 

Rep. K. Hawken: I do not like that fact that a young man is considered a sex offender for 
l ife and they were both you ng consenting people at the time. He was found gu i lty and is 
forever a sex offender. The j udge had no leeway and that is sti ll that way. 

Rep. L. Klemin:  We did d iscuss al l  of these exceptions to that and that was one we 
included. Sexual  contact with a minor is sti l l  not going to be allowed under this. There 
were some others , but  I don't remember them. The Commission felt this one should stay in  
there. 

Rep. K. Wallma n :  We are talking about safety values; is it a safety value if a first time 
felony is convicted a nd appeals on the basis of man ifest inj ustice? So that is a safety value 
as well. 

Rep. L. Klemin:  I suppose they could appeal it and that might be one of the arguments 
they m ight m a ke to the Supreme Court. Under existing law probably every dou ble a felony 
gets a ppealed . 

Rep. K. Wallma n :  I f  our population and crime i s  going up p robably that tax payers should 
be fined. I a m  incl ined not to pass this beca use if there is a lready a safety value in  place 
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for a felony cou ld appeal on the basis of what we are saying is  the safety value man ifest 
inj ustice and I th ink that is good enough . 

Rep. L. Klemin: Double A felon's are m urder. Man ifest I nj u stice u nder existing law on ly 
appl ies in  the place of an AA felony. 

Rep. Braba ndt: The defin ition of man ifest injustice says it means a specific fi nding by the 
court. Mea ning who specially? 

Rep. L. Klemin: The court would be the j udge presid ing in the particular case. 

Rep. K. Hawken: Asked for a cheat sheet from the Attorney General's office that l isted a l l  
the crimes and what they all were a n d  I would like that. 

Cha irman K. Koppelman: I f  the b i l l  were to pass there could be some leeway for drug 
traffic where it appeared to be the will of the Legislature last session saying this is not an 
area where we wa nted to go. D id your comm ittee consider that at a l l? 

Rep. L. Klemin: We d id not get i nto that kind of d iscussion . When you look at the criteria 
in order for a j udge to make this k ind of deviation ; it is very stiff criteria and the j udge has to 
make it on the record at the t ime of sentencing. If someone is a drug trafficker; you look at 
a l l  the h istory pertain ing to the offender and this is how the j udge determ ines h is 
sentencing. 

Chairma n K. Koppelma n: With respect to the name of the Comm ission : it is ca l led the 
Commission on Alternatives to I ncarceration , which impl ies an e ither or and what we are 
ta lk ing about here is not that. This is not where there is a mandatory m in imum sentence 
and the court is goi ng to let somebody go free; it is something where the mandatory 
min imum sentence is extremely harsh for the crime and that court is going to say we are 
goi ng to red uce that a b it. 

Rep. L. Klemin: We are considering red ucing our sentencing perhaps, but it would sti l l  be 
incarceration , but maybe not the twenty years. 

Chairman K. Koppelma n: Seems to me when we dealt with some of the sex offender 
legislation over the years that there was an exception made i n  regard to m i nors when there 
is a certa in spread in age? There was four and five in law now. If you have a 21 year old 
or a 19 year old and a 14 year old there is  a four year window that is there. 

Rep. Mary Johnson: The motor vehicle does define man ifest i nj u stice. The j udge has 
leeway to red uce the sentence, b ut a lso sentence somebody to treatment l i ke they do for 
D Ul's depending on the tota l ity of the circumstances. Is that true of the Section 4? 

Rep. L. Klemin: Yes I would say it is. 

Rep. Mary Johnson: Discussed cruel and un usual p u n ishment and how it works • 
depend ing on competency is in question the j udge would have leeway to red uce 
sentencing and suggest some treatment. 
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Rep. L. Klemi n: If the j udge finds on the record these criteria that are set out in this act in  
Section 4 then he can do that. A defendant can appeal  saying it is a man ifest in  justice for 
h im to go to j a i l . The Supreme Court is  very reluctant to substitute it's d iscursions for that 
of the j udge and jury and the d istrict court. They will only do that in situation in which they 
fi nd there has been an abuse of d iscretion. 

Cha i rman K. Koppelman: Did the commission consider issues about how are we doing 
in ND with regard to preparing people to reenter society? 

Rep. L. Klemin: Yes. There was a lot of time spent on rehab i l itation and people com ing 
back i nto society and what we can do about that. It was noted that the N D  State 
Pen itentiary is Crime Un iversity. You go there and you come back out with a lot more 
ed ucation on how to be a cri minal .  We d id d iscuss alternatives i n  other situation that for a 
first t ime nonviolent felony offences mostly with drugs maybe the best th ing to do is not to 
send somebody to prison. Rather get them i nto treatment so they could become prod uctive 
members of society again.  We did look at all of those options and the com mission has a 
ton of i nformation on this stuff. Leon Birch , the director talked a bout these qu ite a b it and 
also Pat Boh n  from the transitional services of the DOC. Those are not part of this b i l l . 

Dan Donli n, Chief of Police with Bismarck Police Department: Also a setting mem ber 
on the Alternatives to I ncarceration Comm ission: Judge Accou ntab ility was d iscussed 
whether it was the smal ler jurisdictions that felt they weren't gett ing the j u stice because the 
judges would let people off for political decisions. That is the purpose of Rep. Klemin 
putting i n  that posti ng on the web to at least have the judges held accountab le if  they are 
making that decis ion it is out there for their constituents' to see. Treatment was defin itely 
d iscussed. There is a need for treatment faci l ities for the amount of people that need the 
treatment. Unti l  the treatment options and facilities are availa b le some people just need to 
go to j a i l . 

Chai rma n K. Koppelma n: Judges don't l ike mandatory min imums s ince they want to be 
able to m a ke the decisions. What has been your experience in law enforcement when you 
department has had to arrest someone? 

Dan Donli n: Is there a flea bargain ing kind of thing goi ng on with the courts where there is 
an effort to try to avoid that? They can lower that now and the heavier h itter drug traffic 
cases are not an option . 

Alla n  O n stad, N D  Association for Justice: D iscussed the fact that an 18 year old man or 
wom an put in prison would do noth ing for that person in ja i l  for society. Somebody d id 
something rea lly d u m b  this is where th is  type of opportu nity would apply. There are better 
ways to correct the problem rather than 8 years in prison . 

Rep. K. Wallman: (m ike not on ) 

Allan O nstad: For those first time offenders is 8 years. I don't th ink that is a deterrent. A 
you ng person has no idea they are going to prison for 8 years. 
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Jen n ifer Cook,AC LU: Gave background information : Born and ra ised in N D. 
Graduated. Had two sons and started working for Magistrate Judge Karen Klei n ,  US 
Federa l Court. I h ave seen crimina l  defenda nts and civi l cases a l i ke. Drug offenders are 
genera l ly addicts. Addicts need treatment. You do receive treatment in prison, but as 
other have testified today have said you also get an ed ucation on how to be a crim i n al 10 1. 
There is no evidence that mandatory m inimum penalties deter cri m i na ls ;  especia l ly for 
you ng offenders or first time offenders. The ACLU has many partners on this and one of 
the main goals is to com bat m ass incarceration. Discussed j udge s hopp ing and real ly the 
attorneys have the choice on a civi l  com plaint. On a crim inal charge the charge is brought 
in  the place in the city or cou nty where that criminal act was comm itted so the prosecutor 
has the d iscretion of chargi ng that defendant out and then that defendant is charged. That 
case is assigned to a j udge so there is no j udge shoppi ng. Judges are e lected by their 
constituents and they can vote to remove them from office. A j udge m ust make a record of 
how and why they sentence a crimina l. There are items the j udge m ust consider under the 
man ifest inj ustice standard . It is not an easy standard to meet. This b i ll is more a safety 
va lue. I th ink this b i ll is a good step forward on doing this and giv ing j udge's d iscretion. 

Cha irman K. Koppelma n: Do you find the term inology unusual ly h arsh or s hocking to the 
conscience to a reasonable ind ivid u a l  in  any way and trying to define mora ls? Are they the 
same general terms that are tough to grasp? 

Jen nifer Cook: I do agree they are tough to grasp term inology. 

Opposition : None 

Hearing closed . 

• 
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House Judicia ry Committee 
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221 1 6  

D Su bcom m ittee 

D Conference Comm ittee 

Committee Cle rk Signatur� 

Minutes: Proposed amendment #1 & 2 

Cha i rman K. Koppelman opened the meeting on HB1 030. Th is bill deals with exceptions 
to m i n imum mandatory sentences. 

Rep. G .  Paur: (proposed amend ment #1 ) went over the proposed changes. (1 :50-2:50) 
this proposed amendment removes the five year period. 

Rep. G. Paur Made a Motion to Move the amendment; Seconded by Rep. D. Larson: 

Discussion: 

Rep. P.  Anderson: So if an 1 8  year old gets charged with something and when they are 
30 years old they get charged with something simi lar this would n't apply? 

Rep. G .  Paur: No the exemption wouldn't apply. 

Rep. L. Klemin:  There was a reason for the five years b ut now I can not th ink  what it was. 
The issue here is once you have been convicted of something that is forever. I am not sure 
that is rig ht. Maybe if you wanted to change the period of time. 

Rep. Kretschmar: In the Commission meetings d uring the interim there was discussion 
and someone had suggested ten years and they finally agreed in p utting in five years. I do 
th ink forever is a little too long.  

Chairma n K. Koppelman: If the amend ment fails we could consider another t ime period. 

Rep. D. Larson: This means the next time the period is actually cau g ht and it also means 
this is the next t ime based on all the circu mstances this is the charge that is being brought 
to the court so there are some other protections already built into our legal process. 

Rep. Lois Delmore: So we are saying if the offense is not s imilar but an equal crime it 
really doesn't matter. That is why I th ink  what is in this b i l l  now is probably adequate for 
what we need. 

_J 
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Voice vote failed. 

Cha irma n K. Koppelma n: Fu rther d iscussion. 

Rep. G. Paur: (Proposed amendment #2) this one changes the five year period to a ten 
year period. 

Cha irma n K. Koppelma n: If the bill would go forward as it is the House were to pass it th is 
kind of thing cou ld be considered in the Senate. That is what leads to a conference 
committee then so if there are d ifferences in the versions of the bil l  it cou ld be worked out 
there. Explained the process. 

Rep. G. Paur Made a Motion to Move the amendment; Secon ded by Rep. Maragos 

Discussion : 

Rep. G .  Paur: If you are 1 8  years old and commit an offense this would provide a get out 
of jail free card u ntil you are 2 8. That should be sufficient t ime and you should reach 
enough matu rity and enough experience to where you are going to change you r  ways. 

Rep. P. Anderson: It sounds l i ke the Commission decided and I am going to go along with 
what they decided. 

Rep. Mary Johnson: The section appl ies if the perpetrator were 22. A five year look back 
would take it back. Then a ten year look back wou ld that take it the m inor that maybe 
closed? 

Chairma n K. Koppelman: I t  would not apply for the pu rposes of mandatory m i nim um. 

Rep. D. La rson: With the Un iform Juven ile Court, when they turn 1 8  their record is closed 
at that point. That does not carry forward u n less the crime reaches the level it is so 
egreg ious that they are tried in an ad u lt court. 

Rep. Mary Johnson: Rep. Klem in you are assu red that j uveni le record wil l  not be 
considered? 

Rep. L. Klemin: Rep. Larson explained it correctly. If the situation was egregious enough 
that the person was tried as an ad ult that might be different b ut then I would say one of 
these exceptions m ight app ly. 

Rep. Mary Johnson: I am unconvi nced that juveni le records are sealed. I wou ld prefer to 
stay with the five year back window. 

Rep. D. La rson: This is the area I worked for 22 years with the j uven ile court and pol ice 
department and I know that there were j uven iles that had comm itted some crimes as 18 
year olds were applying to West Poi nt and they ad mitted their offense on their application • and they tried to get information showing that they had com pletely everyt h i ng requi red of 
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them and there was nothing avai lable to be able to release. They j u st shred those reports 
now after the ch ild has turned 1 8. 

Voice vote failed. 

Motion Made to Do Pass by Rep. Lois Delmore: Seconded by Rep. Mary Johnson: 

Vote: 10 Yes 2 No 1 Absent Carrier: Rep. Kretschmar 



15.0283.01001 
Title . 

Prepared by the Legislative Council staff for 
Representative Paur 

January 14, 2015 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1030 

Page 3, line 12, after "defendant" insert "previously" 

Page 3, line 12, remove "during the" 

Page 3, line 13, remove "five-year period before the commission of the offense" 

Renumber accordingly 

Page No. 1 15.0283.01001 
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Page 3, line 13, replace "five-year" with "ten-year" 

Renumber accordingly 
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D S ubcomm ittee 

D Conference Comm ittee 

Committee Clerk Signature 

Minutes: 

Ch. Hogue: We will open the hearing on HB 1030. 

John Bjornson, Legislative Council: This bill came from the Commission on 
Alternatives to Incarceration, which acts as an interim committee. It is unique 
in that it's set up by statute. It has its term actually set by statute as well, and 
is due to expire in 2017. It has been renewed twice. The commission 
consists of six legislators, representatives of law enforcement, the judicial 
branch, the Director of Corrections, Director of the Dept. of H uman Services, 
representative of counties, states attorney association. It has a larger non­
legislative membership than legislator members . The commission's statutory 
directive is to find alternatives to incarceration; looking at mandatory 
sentencing, the commission is also assigned to st udy last interim as a result of 
legislation from last interim that addressed mandatory sentencing with respect 
to drug sentences. This bill deals with mandatory sentencing. The first 
section, the second and the third section are the preliminary background for it. 
Section 1 defines manifest injustice. Manifest injustice was defined in the 
code in one other place. It was under the Motor Vehicle Code definitions in 
39-01. It defines manifest injustice under the criminal code. There was a 
section 19 of section 12.1-01-04; it was a subsection that had been repealed 
in the past so we amended that section. It leads to the fourth section of the 
bill. Sections 2 and 3 are cross-references in other sections of the criminal 
code to manifest injustice where they referred to the definition in 39-01-01. 
The sections 2 and 3 are overstriking the reference to the 39-01-01 definition 
and making those references to manifest injustice in the criminal code apply to 
the definition that we are putting in section one of the bill. In section 4, deals 
with mandatory sentences; it says that when the court is sentencing an 
individual who is convicted of a violation for which there is a mandatory 
minimum sentence, the court may depart from the applicable mandatory 
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minimum sentence if the court, in giving due regard to the nature of the crime, • history and character of the defendant, and the defendant's chances of a 
successful rehabilitation finds a compelling reason on the record that 
imposition of the mandatory minimum sentence would result in manifest 
injustice to the defendant and that the mandatory minimum sentence is not 
necessary for the protection of the p u blic. It's giving the court this additional 
flexibility to depart from the mandatory minimum sentence if the court finds 
that there may be a manifest injustice and that the sentence is unnecessary 
for the protection of the p ublic. However, that flexibility is limited in subsection 
2 of this section, which provides that the flexibility would not apply if the 
defendant willfully used, attempted to use, or threatened to use serious 
physical force against another individual or cause serio us bodily inj ury of 
another individ ual in the commission of this offense, the defendant used a 
firearm or other dangerous weapon in a manner that caused bodily injury 
during the commission of the offense; the defendant committed an offense 
that involved any sexual contact against a minor, or the defendant has been 
convicted of a s ubstantially similar offense during the five year period before 
commission of the offense. S ubsection 3 states that if a j udge does depart 
from a mandatory minimum, the judge is to report that departure to the state 
court administrator, and the state court administer will be required to make • available in electronic form and on the internet an annual report by July 1 of 
each year that addresses the total n umber of departures from mandatory 
minimum sentences. As a matter of background, during the interim the bill 
originally had more information that was going to be provided, more detailed 
information, and there was a belief that it wasn't necessary to point to 
individ ual judges that are departing from mandatory minimums where this 
would be a comprehensive report that would just state that this was the 
number of cases where the court departed from mandatory minimums that 
year. 

Sen. Armstrong: I'm looking at page 3, subsection 2 and I'm trying to figure 
out what mandatory minimum this would apply to in N D. If you take out all the 
crimes of violence, which a, b, and c do, then the only other mandatory 
minimums that I'm aware of, are drug crimes and (d ) seems to take away 
those as well. 

John Bjornson: There was some discussion around that issue and I think your 
initial assessment is accurate that it would generally apply to the dr ug crimes. 
I don't think there are any mandatory minimum for some of the serious D U I  • offenses as well. Originally I believe the draft had a 10 year look back and the 
point was made by a defense attorney on the commission that would 
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essentially eliminate probably almost all instances of departures so the 
commission decided to go to the five year point and the impact I couldn't tell 
you that. 

Ch. Hogue: I'm aware of a couple mandatory minimums; do we have a list 
anywhere that tells us what all the mandatory minimums are. 

John Bjornson: I don't have a specific list but I could get you a copy or I could 
help the intern get a copy of the new report from the commission and part of 
that report addresses the statutory mandatory minimums. 

Ch. Hogue: That list will be helpful. Thank you. Further testimony in support. 

Rep. Lawrence Klemin: I served on the Commission on Alternatives to 
Incarceration. This bill is a start. We had a lot of discussion in that 
commission during its meetings on what would be and what wouldn't be 
covered under this bill. During the interim, we had retired Judge Wefald, who 
testified before the commission and suggested that the most appropriate thing 
to do would be to take out all mandatory sentences and leave it to the 
discretion of the judges as to how to impose sentences. The commission 
wasn't willing to do that. This bill has a safety valve so that there are going to 
be cases that come up where people will say, a mandatory sentence imposed 
on someone isn't right in this case because of whatever reason. But the court 
wouldn't have any ability to deviate from that, but under this bill, the court 
would in those kinds of cases. This may not affect a lot of people in this state, 
but it's going to affect some. I think we need to look at the issue that we got 
really tough on crime during the '80s and early '90s and we increased the 
penalties on a lot of things. We came up with a lot of mandatory minimum 
sentences. Maybe we got too tough. Since then, we've taken some of those 
class C felonies that we imposed and put them back into class A 
misdemeanors like they were before. This bill is a safety valve that will cover 
some cases. We did have a lot of discussion over some of these exceptions. 
Ultimately, the bill is what we agreed on. There were some that wanted more 
stringent exceptions and some that wanted less stringent exceptions. I think 
the goal is to have justice where it is best served and that's why we have that 
definition of manifest injustice, which as Mr. Bjornson said, came out of the 
motor vehicle code. It's the same definition; we moved it into the criminal 
code because it made sense to do that. It's still in the motor vehicle code too. 
The Commission on Alternatives to Incarceration had a lot of discussion about 
doing a further study of the issues relating to sentencing and penalties and a 
variety of things. The Commission has encouraged the Governor, through a 
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letter from the chairman of the Commission to apply to the Bureau of Justice 
Assistance, and the Charitable Trust to do a comprehensive study of 
penalties, sentencing and other things in ND. I also have sponsored a bill, HB 
1165, relating to a justice reinvestment initiative and this is  what was 
discussed in our Commission meetings. I put that in bill form to get the ball 
moving so that passed the House very handily and hope that it will pass the 
Senate as well. That provides for us to apply to the Dept of Justice and the 
Charitable trust to do that study if they accept us, and then they would finance 
some of the costs that Congress has budgeted for that in the past. To date, 
17 states have gone through a justice reinvestment initiative study, including 
SD which just finished one in 2013. The other states that have done this, 
they've made a lot of changes to their laws relating to such things as 
mandatory sentencing so we may come up with something else as a result of 
that study. We had a couple of instances where the court could already 
deviate from a mandatory minimum, which is right in this bill. 

Sen. Armstrong: Was the conversation mostly on drug minimum 
mandatories; the non-violent crimes. 

Rep. Klemin: It probably was and we do have some other bills on that too that 
came out of the Commission. 

Ch. Hogue: Thank you. Further testimony in support. Testimony in 
opposition. Neutral testimony. We will close the hearing. 
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M i nutes: 

Ch. Hogue: Let's take a look at HB 1030. 

Sen. Armstrong: Explained the amendments. The language on the bottom of 
page 2, through page 3, line 21, specifically subsection 2; the exclusions were 
more than the rule. We can't find a reasonable scenario that this law would 
actually be implemented in the court system, because the exclusions are so 
many. The minimum mandatories on drug offenses are all for second or 
subsequent offenses. If you've had a similar offense in the last five years it 
won't affect the sentence. There is no practical benefit to it. I took out all of it, 
and in 19-03.1, all I did was add the non-violent drug charges that have 
minimum mandatories. On page 3, line 3, excluded any time a firearm was 
involved. We're only dealing with non-violent drug crimes and we are still 
leaving the minimum mandatories in place. We're just allowing for a judge to 
deviate from "manifest injustice". Instead of having all of these exclusions, 
let's go to the one area where we know there's no violence, probably addiction 
and give them the option. The reason that I removed the reporting 
requirement is because in two years we won't need the reporting requirement. 
Every prosecutor and defense attorney, in our committee and in the interim 
sessions in Alternatives to Incarceration will be able to tell you all across the 
state who is doing it and who's not doing it. Is it being abused, do we need to 
tighten it up. That reporting language is kind of federal takeaway language; 
they do that on sentencing guidelines. If a firearm is involved, you don't get 
the benefit of this action. It would only be non-violent drug offenses with 
minimum mandatories. I tried to keep it as narrow as possible to get all the 
players to support it.(-# Q 
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Sen. Grabinger: It was mandatory that they send something. We went back 
and forth that one. I don't have a problem with eliminating the reporting 
requirement. 

Ch. Hogue: You are on Alternat ives to Incarceration (d irected to Sen. 
Grabinger ). 

Sen. Grab inger: Yes. 

Ch. Hogue: Was there any discussion on this bill that the exceptions are so 
many that it is overshadowing the rule; that we're not accomplishing anything 
with this bill. 

Sen . Grabinger: I don't know if the discussion went there. My recollection is 
that there was discussion and th is came on behalf of a judge request ing this. 
Their hands were tied . I think that this was an effort to open the door. We 
didn't want to go too far on mandatory minimums. The effort was to open the 
door . 

Ch . Hogue: I know this will go to conference committee. Basically, we're 
saying because over a period of several sessions, the legislature had said that 
the judges aren't providing harsh enough sentences. We're going to start 
putting these minimum mandator ies in place. We've done that. Now we're 
kind of going back, at least for non-violent drug offenders. 

Sen. Armstrong: The minimum mandatories are still in place. They have to 
have a finding on the record of "manifest injustice". The national trend, for 
many years , was m inimum mandatories and tough on crime. I think there is 
def initely a pushback on minimum mandatory sentencing pr imarily for non­
violent offenses, because people are figuring out that it's really expensive to 
lock people up for a very long time. 

Sen . Nelson: How p revalent is manifest injust ice. 

Ch. Hogue: It depends on the judge. 

Sen. Armstrong: And the arguments made. You can argue it in any case. I 
would guess in a lot of these cases, you will either get some kind of negotiated 
deal where they will both come in and say that they have 3 little k ids, mom's in 
a wheelchair and this is "man ifest injustice" or it will be a part of the argument 
at sentencing. 
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Sen. Nelson : B ut the definition wasn't repealed in 1975. 

Sen. Armstrong: No. 

Sen. Luick: I move the amendments. 

Sen . Armstrong : Second the motion. 

Ch. Hog ue: We will take a voice vote. Motion car ried. We now have the bill 
befo re us as amended. 

Sen. Luick: I move a Do Pass as Amended. 

Sen. Armstrong: Second the motion. 

6 YES 0 NO 0 ABSENT DO PASS AS AMENDED 

CARRIER:  Sen .  Armstrong 
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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1030 

Page 2, line 28, after "violation" insert "in chapter 19-03.1" 

Page 3, line 4, remove the colon 

Page 3, remove lines 5 through 16 

Page 3, line 17, replace "mandatory minimum sentences" with "the individual is sentenced 
under section 12.1-32-02.1" 

Renumber accordingly 
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Page 2, line 28, after "violation" insert "in chapter 19-03.1" 

Page 3, line 4, remove the colon 

Page 3, remove lines 5 through 16 

Page 3, line 17, replace "mandatory minimum sentences" with "the individual is sentenced 
under section 12.1-32-02.1" 

Renumber accordingly 
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D S u bcomm ittee 

IZI Conference Comm ittee 

Expla nation or reason for introduction of bill/resolution: 

Relating to exceptions from mandatory min imum sentences; relati ng to the defi n ition of 
man ifest inj u stice. 

M i nutes: Handouts #1,#2,#3 

C h a i rma n Kretschmar: Opened the conference com m ittee hearing at 1 0 : 30AM. All 
mem bers of the comm ittee are present. This b i ll came out of the Comm ission on 
Alternatives to Sentencing and it was in theory to g ive the j udges a little bit of leeway in  
certain  cases where you would th i n k  i t  was too harsh to give the mandatory sentences that 
are p rovided i n  o u r  statues. They could make a record and show the reasons why they are 
departing from them. I would ask the Senate com m ittee as to the amendments they put on 
it. 

Senator Armstrong: With the exceptions in the rule it essentially swallowed the rule. 
Becau se of the way the exceptions were written there was n o  m i n i m u m  mandatory 
sentencing that we currently have in N D  that would apply to it. We j u st p ut d rug crimes in 
there because they are the only non-violent minimum mandatory's we have in  the code and 
we made s u re it d id n't apply to any drug crime that used a fi rearm. Only the non-violent 
d rug crime m i n i m u m  mandatories would apply. It opened it u p  a little m ore than the House 
sent to u s ,  b ut not a lot more because it was only those crimes. I t  would catch if the j udge 
would allow it enough crimes so that data to see if we wanted to m ove forward for this to 
find out if this really is opened up a little. The way it was orig inally written was really good , 
but there were j ust no crimes that it applied to. 

Rep. L. Klemin: It was the intention of the Comm ission of I ncarceration. This would be a 
safety valve act in  s ituations where the cou rt could articulate this would be a manifest 
injustice to oppose mandatory sentencing on a particular ind ivid ual. We recog nized it 
would n't apply very b roadly. I can see where the exceptions in the house bills. (See 
handouts 1 ,  2 ,  3).  With the lim itation only to d rug crimes that maybe we are narrowing it a 
little bit too m u ch too. I can see where the exceptions we had in  the House bi ll so now with 
j ust d rug crimes except it doesn't apply where there is  an armed defender;  that chapter 1 9-
0 3 . 1  I handed out one section of that statue it also talks about s ituations in  which the cou rt 
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could find extenuating for m itigating circumstances wh ich would j ustify suspension rather • than mandatory prison terms. Lim iting it to drug crimes which the chapter on Un iform 
Controlled S u bstances Act has a provision that does th is. I t h i n k  maybe we lim ited more 
with th is b ill too so I g uess Senator Armstrong you said you opened it u p  a little bit more ; I 
was thinking maybe you closed it a l ittle bit more. 

Senator Armstrong: I do believe under current mandatory m i n i m u m  mandatory law the 
exclusions in  the origi nal b ill l imited it to drug crimes anyway because they are the only 
ones that are non-violent. I n  add ition to that with on subsection D you cut out most of the 
drug crimes as well because the only time minimum mandatories apply in the drug crime is 
it is a second or s ubsequent offense. I th ink the way it was ori g i nally written the only crime 
it  cou ld apply would be a d rug crime where a firearm wasn't i nvolved and a p rior conviction 
was over five years old. We took the five year thing off was the only d ifference in the b i l l  
and added g u n s  back in. The Senate took the five year thing off to open i t  up  a l ittle b it. 
We j ust cited the one chapter it could apply to. 

Rep. L. Klemin:  What about the provision in 1 9-03. 1-23.2 which allows the court to g ive a 
deferred or s uspended sentence even if there is mandatory sentence if it is fi rst violation? 
Are you saying this bi ll wou ld allow the same thing for a second violation? 

Senator Armstrong: This statute handed out does almost noth ing.  This bi l l  is pretty 
narrow in scope. 

Rep. L. Klemin: Seems l ike we are really not doing much. It  seems l ike we are both • saying neither the orig inal House bi l l  nor the Senate amendments accomplishes a whole � 

lot. 
I s  there some other way we cou ld add ress this? 

Senator Armstrong : When you get into the second and subsequent offenses i n  our  drug 
code there are s ignificant m i n i m u m  mandatory sentences. By the time you have got caught 
dealing three times we are going to th row you in jail. As it is cu rre ntly written it doesn't do a 
ton , but it d oes allow you to make some of those argu ments in  your second su bsequent 
non-violent d rug offenses. It  does open it up more than the orig i nal bil l  because of 
removing the timel ine. 

Rep. L. Klem i n :  How would we know if it is being used at all you also deleted the part 
about the j udge record ing that they were doing this? 

Senator Armstrong: We talked about that. It  tracks with the federal lang uage debating 
from the min imum mandatory sentences with very sim i lar lang uage. ND is a smal l enoug h 
state that we know all the players between Aaron Burst and the people who lobby for the 
j udge and the court concerned it putting it in my area at all. I d on 't th ink  that would be a 
deal breaker for the Senate side at all. 

Rep. L. Klemi n :  The record ing was to g ive us an idea whether  it was being used or not. 
So I am thinking rather than relying on memory of people com ing before a committee if we • j ust had some kind of report from the S upreme Cou rt then it would be easier to follow. 
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Senator Armstrong: I wou ld be comfortable with that. 

Senator Nelson: You are saying put su bsection 3 back in and you are OK with the rest of 
the bil l? 

Rep. L.  Klemin:  I am saying the new language you put at the end u nder 1 2 . 1-32-02. 1 put 
that up there right after on subsection 2 ;  saying su bsection 1 d oes not apply if that one 
doesn't and leave s u bsection 3 the way it was? 

Senator Armstrong: We would be comfortable with that. We have en hancements with in 
schools that come into play a lot and the vast majority of those cases have noth ing to do 
with the school they are located near. You could see them gett ing off the en hancement 
and j u st going to the reg u lar m i n i m um mandatory in  there . This is real ly a small step, but 
there are areas where it will defin itely be attempted to be uti l ized . 

Rep. L. Klemin: Let's look at some of these other sections you took out? Like with the 
sexual contact with a m inor. What is the problem with that as an exception? 

Senator Armstrong: We just cited to the drug code so none of those wou ld apply 
anymore . 

Rep. K. Wallman: You took out the exceptions because they are already in code 
somewhere else and you wanted this mandatory m i n i m u m  sentence man ifest injustice to 
only apply to the drug portion of the code? 

Senator Armstrong: Orig inal ly it could only apply to the drug code anyway. That is how it 
came to us anyhow. Th is is just a d ifferent way of writing it. 

Rep. K. Wallma n :  I wou ld prefer to leave su bsection 2 in  and section 4; su bsection 3 which 
were already d iscussed. I th ink it is usefu l to have it spel led out. 

Rep. L. Klemin: I am not sure I fol lowed you what you wanted to take out? 

Rep. K. Wallman: I l ike a , b , c  spel led out. That those would cont inue to be mandatory 
m i n i m u m  sentence. 

Senator Armstrong: When you only c ited to 1 9-03. 1 which is the change on page 2,  l ine 
28 .  I th i n k  Rep .  Wal lman and I are saying the same th ing .  The level of detai l  that occurs 
on page 3 no longer is necessary once you do that on page 2. They on ly apply in that 
section of the code.  None of those exceptions exist in 1 9  which is the drug code. If you 
keep su bsection b i n  the exception then the b i l l  real ly d oesn't do anyth ing .  I agree a b and c 
shou ld stay i n .  

Rep. L .  Klemin:  Fol lowing your rational o n  these things why d i d  w e  p u t  in  the reference to 
armed defe nders then? 

Senator Armstrong: The Senate put it in  to try to honor what the House alternative you 
sent us .  Any t ime a firearm is involved if it is not a crime of violence it sure could be in a 
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hurry. Without that in  there you would see a lot more blow back from p rosecutors and law 
enforcement. We are trying to start deal i ng with some of these issues and we would prefer 
to have everybody on the same side when we start so we can come back with data that 
says crime rates aren't going up.  The state's attorney helped us work on the amendments 
in the Senate and they were comfortable with them. 

Cha ir Kretschma r: I am looking at 02000 do we are we should keep section 1 ?  
In  section 2 are there any changes we would propose? 

Rep. L. Klemin: Sections 2 & 3 are j u st cross references. The traffic laws have defin ition 
of man ifest inj u stice that we borrowed for this and put it into the cri m i nal code so in sections 
2 & 3 we don't need to cross reference the traffic. 

Senator Armstrong : That was to make sure the exemptions to the m in i m u m  mandatory 
d idn't apply to D U I  because we j ust passed that bill two years ago. I don't th ink they would 
be necessary in this bill anymore if we d id the changes to 3 & 4. 

Rep. L. Klemin: When working with version 2000 we are add i ng back in s ubsection 3 on 
the reporting. So we are taking what the Senate had and putting the report ing.  

Motion Made for the Senate to recede from the Senate amend ments and amend by 
Senator Armstrong and fu rther amend ; Seconded by Rep. L .  Kle m i n :  

Discussion: None 

Rep. L. Klem in:  So the end prod uct with look like the Senate b i l l  in S u bsection 3 on 
reporting added in.  

Rol l  Call Vote: 6 Yes 

Adjou rned. 

0 No 0 Absent. 
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Adopted by the Judiciary Committee 

April 13, 2015 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1030 

That the Senate recede from its amendments as printed on page 1216 of the House Journal 
and pages 921 and 922 of the Senate Journal and that House Bill No. 1030 be amended as 
follows: 

Page 2, line 28, after "violation" insert "in chapter 19-03.1" 

Page 3, line 4, remove the colon 

Page 3, remove lines 5 through 12 

Page 3, line 13, replace "five-year period before the commission of the offense" with "the 
individual is sentenced under section 12.1-32-02.1" 

Renumber accordingly 

Page No. 1 15.0283.01004 



2015 HOUSE CONFERENCE COMMITTEE 
ROLL CALL VOTES 

BILL. HB 1030 

House Judiciary Committee 
Action Taken D HOUSE accede to Senate Amendments 

Date: 4/13'/2015 
Roll Call Vote #: 1 

D HOUSE accede to Senate Amendments and further amend 
D SENATE recede from Senate amendments 
~ SENATE recede from Senate amendments and amend as follows 

D Unable to agree, recommends that the committee be discharged and a new 
committee be appointed 

Motion Made by: L 4~econded by: 
/ ~.;/ 

Representatives '1a Yes No Senators ~ Yes No 
/ 

Rep. Kretschmar (Chair) / v Senator Armstrong ..,/ v 
Rep. L. Klemin : v v Senator Luick v v ;/' / 

_Rep. K. Wallman: -1/' v' Senator Carolyn Nelson ,/ v 

I otal Rep. Vote Total Senate Vote 

Vote Count Yes: No: (} Absent: 0 

House Carrier No Carriers Senate Carrier No Carriers 
~----------

LC Number /,£. CJ~!' 3 . oJoo i of amendment 

LC Number 03006 of engrossment 
----------

Emergency clause added or deleted 

Statement of purpose of amendment 
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REPORT OF CONFERENCE COMMITTEE 
HB 1030: Your conference committee (Sens. Armstrong, Luick, Nelson and 

Reps. Kretschmar, Klemin , Wallman) recommends that the SENATE RECEDE from 
the Senate amendments as printed on HJ page 1216, adopt amendments as 
follows, and place HB 1030 on the Seventh order: 

That the Senate recede from its amendments as printed on page 1216 of the House Journal 
and pages 921 and 922 of the Senate Journal and that House Bill No. 1030 be amended as 
follows: 

Page 2, line 28, after "violation" insert "in chapter 19-03.1" 

Page 3, line 4, remove the colon 

Page 3, remove lines 5 through 12 

Page 3, line 13, replace "five-year period before the commission of the offense" with "the 
individual is sentenced under section 12.1-32-02.1" 

Renumber accordingly 

HB 1030 was placed on the Seventh order of business on the calendar. 
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COMMISSION ON ALTERNATIVES TO I N CARC E RATION fP/1 

The C o m m ission on Alternatives to Incarceration was created by 2005 House Bi l l  No.  1 4  7 3 .  The bi l l ,  which was 
codified as N orth Dakota Century Code Section 54- 35-24, requi red the Chairman of the Leg islative Management to 
select the C h airman and Vice Chairman of the commission and provided for the m embership of the commission as 
follows: 

1 .  Three members appoi nted by the Governor, one of whom m ust be an academic researcher with special ized 
knowledge of cri m i nal justice sentencing practices and sentencing alternatives; 

2. The Attorney G eneral or the Attorney General's designee; 

3. Two m e m bers appointed by the Ch ief Justice of the Suprem e  Court; 

4. The D irector of the Department of Corrections and Rehabi l itation ; 

5. The D i rector of the Department of Human Services; 

6 .  Two local law enforcement officers appointed by the Attorney General ;  

7 .  O n e  state's attorney appointed by the North Dakota State's Attorneys Association;  

8 .  Three m embers of the House of Representatives, two of whom m ust be selected by the leader representing 
the m ajority faction of the House of Representatives and one of whom m u st be selected by the leader 
representing the m i nority faction of the House of Representatives; 

9. Three m em bers of the Senate, two of whom must be selected by the leader representing the majority faction of 
the Senate and one of whom m ust be selected by the leader representing the m inority faction of the Senate; 
and 

1 0 .  One representative of the North Dakota Association of Counties appoi nted by the Association of Counties. 

Section 54-35-24 req u i res the comm ission to study sentencing alternatives, mandatory sentences, treatment 
options, the expanded use of problem-solving courts, home monitoring ,  and other related issues. That section 
requires the com m ission to provide to the G overnor inform ation and recommendations for the Governor's 
consideration in t ime for inclusion of the recomm endations in the biennial  executive budget. 

In addition to its statutory study directive, the Legislative Management assigned to the commission the 
responsibi l ity to cond uct the study d irected by 2 0 1 3 Senate Bi l l  No.  2340. That bi l l  provided for a study of the 
sentencing alternatives to i ncarceration for first-time offenses that are nonviolent, excl uding the distri bution of drugs. 

Comm ission m e mbers were Senators Ron Carlisle (Chairman) , John Grabinger, and Margaret Sitte; 
R epresentatives Lawrence R. Klemin ,  Wil l iam E. Kretschmar, and M arie Strinden;  Governor's appoi ntees Dan Donl in,  
Mark A .  Friese, and Dr .  G a ry Rabe; Attorney General's designee Thomas L .  Trenbeath;  Chief Justice's appoi ntees 
Surrogate Judge M a ry M uehlen Maring and Justice Lisa M cEvers; Director of the Department of Corrections and 
Rehabil itation Leann K. Bertsch; Director of the Department of H uman Services Maggie D. Anderson; Attorney 
General's law enforcem ent officer appointees Pau l  D. Laney and Jason T. O lson ; North Dakota State's Attorneys 
Association appointee Meredith Huseby Larson; and North Dakota Association of Counties' appointee Duane 
Johnston. 

The com m ission subm itted this report to the Legislative Managem ent at the biennial m eeti ng of the Legislative 
Managem ent in Novem ber 201 4.  The Legislative Management accepted the report for subm ission to the 
64th Legislative Assem bly. 

BACKGROUND 
Department of Corrections and Rehabil itation 

In  201 3 the Legislative Assem bly appropriated $ 1 80, 9 1 5 , 389 from the general fund and $36, 1 34, 922 from other 
funds for the Depart ment of Corrections and Rehabi l itation for the 201 3-1 5 bienniu m ,  wh ich is an increase of 
approximately 1 3  percent over the 201 1 - 1 3 bienni u m  appropriation.  The appropriation for the department provided for 
an increase of 2 0  ful l-t ime equivalent ( FTE) positions, which increased the total n u m ber of FTE positions within the 
departm ent to 8 1 4 .2 9 .  

T h e  appropriation included $26 ,002,845, a decrease of $ 1 ,600,000 from t h e  2 0 1 1 - 1 3  bienn i um appropriation, for 
contract housing and transitional faci lities for male inmates housed at the Missou ri River Correctional Center, county 
jai ls,  and private faci l it ies.  The 201 3- 1 5  appropriation to the department also incl uded $ 8 , 966,2 04 to contract to house 
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female inmates at the Dakota Women's Correctional and Rehabil itation Center, which i s  an increase of $507 ,521 �f � 
the 201 1 - 1 3 biennium appropriat ion.  

Ad u lt Services Division •. Section 1 2-47-01 provides for the establishment of the State Penitentiary. The main  prison complex in Bismarck 
houses m aximum and m edium security male in mates. As of the end of Decembe r  201 3 ,  the State Penitentiary housed 
696 male inmates. The James River Correctional Center in Jam estown is classified as a medium security housing 
facil ity and ,  as of the end of December 20 1 3 , housed 41 9 m ale inm ates. The M i ssouri River Correctional Center is 
south of Bismarck and has no fences or barriers to conta in the inmates . The M issouri R iver Correctional Center has 
approxim ately 1 50 prison beds and houses m i n imum security male inmates whose sentences are not less than 
30 days nor more than one year.  As of the end of December 201 3,  the Missouri R iver Correctional Center housed 
1 42 inmates . The division offers addiction treatment services, a sex offender treatment progra m ,  and m ental health 
progra m s  through its treatment departm ent. The division's education program offers a variety of education programs, 
skil ls train ing,  and vocational programs.  In  addition, the division offers work experience through Roughrider I ndustries. 

Parole a n d  Probation Division 
The department has 1 5  offices across the state staffed by parole and probation officers who m anage offenders on 

parole or su pervised probation and com plete presentence investigations when ordered by courts. The officers 
supervise offender com pliance with the supervision conditions and provide cogn itive, behavioral ,  and other forms of 
counseling services.  

The division m anages the Tom pkins Rehabil itation and Corrections Center; operates or participates in drug court 
programs,  global posit ioning m onitoring of offenders, drug and alcohol testing of offenders, and monitoring of sex 
offenders; and contracts for services with halfway houses and the Bism arck Transition C e nter to provide transition 
services. 

The Tom pkins Rehabi l itation and Corrections Center is a Department of C orrections and Rehabil itation-funded 
program at the State H ospita l .  The center consists of three 30-bed wards--one ward (30 beds) for females and 
two wards (60 beds) for males.  As of the end of December 201 3 ,  the center housed a total of 66 inmates. 

Dakota Women's Correctional  and Reh abi l itation Center 
During the 2003-05 bienni u m ,  the Department of Corrections and Rehabi l itation began to contract with the Dakota 

Wom en's Correctional and Rehabil itation Center in New England to house its fem al e  inmates. The Dakota Women's 
Correctional and Rehabil itation Center is owned and operated by the Southwest M u lti-County Correction Center 
Board . The prison at the Dakota Women's Correctional and Rehabilitation C enter consists of a 70-bed m inimum 
security u n it ,  a 40-bed medium security unit ,  and a 1 6- bed orientation unit.  In  May 2006, a five-bed high secu rity unit 
was added to the faci l ity. As of the end of Decem ber 20 1 3, the Dakota Women's Correctional and Rehabi l itation 
C enter housed 1 20 state i n m ates.  

Divisio n of Juven i le Services/Com m u n ity Services and Youth Correctional Center 
The D ivision of Juvenile Services has eight regional offices serving the eight h uman service regions across the 

state and is staffed to provide supervision to juveniles committed by the courts. The division also oversees the Youth 
Correctional Center, which is located west of Mandan and is the state's secure j uvenile correctional institution. The 
Youth Correctional Center serves as a secure detention and rehabil itation faci l ity for adjudicated j uveniles who req uire 
the m ost restrictive placement and m axim u m  staff supervision and provides appropriate programm ing to address 
del inquent behavior. 

Juveni le  program m ing at the Youth Correctional C enter includes drug and alcohol progra m m ing;  child psychiatric 
and psychological  services; sex offender programming;  a pretreatment program for j uveniles who are difficult to 
m anage; and a security intervention group program to i nform , educate, and provide j uveniles with alternatives to gang 
activity and gang affil iation. The Youth C orrectional Center provides adjudicated adolescents an opportunity to 
complete or progress toward com pleting their education coursework wh i le in residence through an accredited junior 
high and high school .  

Penalties for Nonviolent Crimes 
Mandatory Minimum Sentences in North Dakota 

During the 1 980s and early 1 990s, many states, including North Dakota, enacted laws providing for mandatory 
m in imum sentences for certain offenses. Mandatory m inimum sentencing laws requ i re a judge to impose a sentence 
of at least a specified length if certain criteria are m et. The proponents of m a ndatory m i n i m u m  sentencing laws 
contended the certainty and severity of the m andatory m inimum sentences would reduce cri m e  by deterring ind ividuals 
from com m itting cri mes and keeping crim inals incarcerated longer. However, critics of the laws argued the 
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requirements unduly removed discretion from judges and would ultimately result 1n significant increases in the numbejo,,.... ~ 
of individuals incarcerated. / 0 

In 1983 the Legislative Assembly enacted Senate Bill No. 2373, which established mandatory minimum terms of 
imprisonment for offenders with multiple driving while under the influence offenses. The Legislative Assembly in 
2013 House Bill No. 1302 increased the mandatory minimum sentences for driving under the influence offenses. 

In 1993 the Legislative Assembly enacted House Bill No. 1062, which established mandatory minimum terms of 
imprisonment for the manufacture, delivery, or possession with the intent to deliver certain controlled substances. The 
bill amended Section 19-03.1-23 to provide specified minimum sentencing requirements based upon the classification 
of the controlled substance and whether the offender had previous offenses. The bill also established mandatory 
minimum sentences if the violation occurred within 1,000 feet of a school and if the offender was over the age of 
21 and used a minor in the commission of the crime. Additionally, the bill amended Section 12.1-32-02 .1 to impose 
mandatory sentences if the offender possessed a dangerous weapon or firearm while in the course of committing the 
offense. The bill created Section 19-03.1-23.2, which prohibits a court from deferring imposition of a sentence and 
from suspending a mandatory term unless the court finds the offense was the defendant's first violation and 
extenuating or mitigating circumstances exist to justify the suspension. 

Subsequent Legislative Assemblies , including the 2005 Legislative Assembly, have established minimum 
mandatory sentences for sex offenders and imposed requirements with respect to the service of sentences. 

Section 12.1-32-09.1, which was enacted by the Legislative Assembly in 1995 and amended in 1997, provides an 
individual convicted of a crime that classifies the individual as a violent offender and who is sentenced to imprisonment 
is not eligible for release from confinement on any basis until 85 percent of the sentence imposed by the court has 
been served or the sentence is commuted . 

Section 12.1-20-03.1, which was enacted by the Legislative Assembly in 1997 and amended in 2005, prohibits a 
court from deferring imposition of a sentence of an individual convicted of the continuous sexual abuse of a child . In 
2005 the Legislative Assembly in House Bill No. 1313 further provided if, as a result of injuries sustained during the 
course of the offense classified as gross sexual imposition , the victim dies, the offense is a Class AA felony, for which 
the maximum penalty of life imprisonment without parole must be imposed . 

In 2005 the Legislative Assembly enacted Senate Bill No. 2341 , which provided for the establishment of a pilot 
project in Pembina, Walsh , and Grand Forks Counties effective three months from the date of receipt of a federal grant 
for meth treatment applied for by the Department of Human Services. The bill provided when an individual located in 
Walsh , Pembina, or Grand Forks County pied guilty or was found guilty of a felony violation of Section 19-03.1-23(6) 
and that individual had not previously pied guilty or been found guilty of any offense involving the use, possession , 
manufacture, or delivery of a controlled substance or of any other felony offense, the court would be required to 
impose a period of probation of not less than 18 months in conjunction with a suspended execution of a sentence of 
imprisonment, a sentence to probation , or an order deferring imposition of sentence. The bill further provided upon a 
plea or finding of guilt of the individual , the court would be required to order a presentence investigation, including a 
drug and alcohol evaluation conducted by a licensed addiction counselor. If the licensed addiction counselor 
recommended treatment, the court was required to order the individual to participate in an addiction program licensed 
by the Department of Human Services as a condition of the probation. The court was then required to commit the 
individual to treatment through a licensed addiction program for up to 18 months until the individual would be 
determined suitable for discharge by the court . In 2007 the Legislative Assembly expanded the assessment and 
treatment program statewide in House Bill No. 1015. 

Incarceration Rates and Mandatory Sentences 
According to the 2013 Department of Corrections and Rehabilitation inmate population report, the number of 

inmates incarcerated for minimum mandatory sentences has increased from 92 at the end of 2008 to 99 at the end of 
2013 . The population of inmates incarcerated under the 85 percent "truth-in-sentencing" law increased from 234 at the 
end of 2008 to 308 at the end of 2013 . The following table compiled by the department summarizes the inmate 
population on December 31 , 2013, compared with the same time during the previous five calendar years: 

Inmate Count on December 31, 2013 (Minimum Mandatory) 
Offense 2008 2009 2010 2011 2012 2013 

DUl/APC 19 15 22 21 24 10 
Driving under suspension 2 0 1 0 0 0 
Drug offenses (not alcohol) 22 28 31 35 37 31 
Reckless endangerment 2 0 2 2 0 0 
Assault 8 9 11 15 11 9 
Burglary with weapon 0 0 0 0 0 0 
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Offense 2008 2009 2010 2011 2012 2013 
Felonious restraint 0 0 0 0 0 0 
Kidnapping 1 1 1 1 1 1 
Sex offense 3 5 8 9 8 10 
Terrorizing 8 7 5 8 10 14 
Robbery 12 9 7 6 5 9 
Negligent homicide 0 0 2 2 1 1 
Manslaughter 1 1 1 1 0 0 
Murder 12 11 11 13 14 14 
Felon in possession of a firearm 0 1 0 1 0 0 
Offender registration violation 2 2 3 3 3 0 

Total 92 89 105 117 114 99 

Inmate Count on December 31 (85% Truth-In-Sentencing) 
2008 2009 2010 2011 2012 2013 

Number of inmates having 85% TIS 234 233 265 274 280 308 
Averaae sentence in months 91 97 96 99 111 101 

Fiscal Year Admissions of 85% Truth-in-sentencing Inmates 
Fiscal Year Fiscal Year Fiscal Year Fiscal Year Fiscal Year Fiscal Year 

2008 2009 2010 2011 2012 2013 
Number of inmates having 85% TIS 77 80 85 96 85 112 
Averaae sentence in months 49.66 45.86 45.31 43.59 55 .32 39 .25 

2011-12 Interim Study Recommendations and 2013 Legislation 
During the 2011-12 interim , tl1e commission received reports from the Department of Corrections and Rel1abilitation 

and the Department of Human Services regarding programs and initiatives implemented and administered by those 
entities. In addition , the commission examined issues related to the penalties and the monetary thresholds for 
determining whether a theft offense is a felony. The commission also studied driving under suspension offenses and 
penalties and the imposition of fees upon offenders by the courts. 

2013-15 Budget Recommendation • 
The commission recommended the Governor include increased funding in the executive budget for the Robinson 

Recovery Center, including funding specifically addressing the expansion of beds available for female clients. The 
2013 Legislative Assembly increased funding for the Robinson Recovery Center by $296 ,000 for the 
2013-15 biennium . 

Temporary Restricted License Legislation 
The commission recommended and the Legislative Assembly enacted 2013 House Bill No. 1027 to provide 

additional flexibility to the Department of Transportation in providing temporary restricted licenses; expand the potential 
uses of a temporary restricted license to include use for attendance at an appropriate licensed addiction treatment 
program or a treatment program ordered by a court or to use as necessary to prevent the substantial deprivation of the 
educational , medical , or nutritional needs of the offender or an immediate family member of the offender; and authorize 
a court to dismiss a charge for driving under suspension if the defendant provides proof the defendant has obtained 
reinstatement of the operator's license within 60 days after the date of the offense. 

TESTIMONY AND COMMISSION CONSIDERATIONS 
Department of Corrections and Rehabilitation 

The commission received reports from representatives of the Department of Corrections and Rehabilitation 
regarding programs and initiatives at the department which provide alternatives to incarceration or which are intended 
to keep offenders from reoffending . 

Prison Populations and Sentencing 
Representatives of the Department of Corrections and Rehabilitation presented the commission with information 

regarding changes and trends in prison populations and sentencing data. Since 1992, the population of the state has 
increased approximately 13 percent. However, over that same period, the annual number of inmate admissions for the 
department has tripled. Under 2013 Senate Bill 2015, the department was authorized to refuse to admit inmates 
sentenced to the physical custody of the department when the admission of inmates will exceed the maximum 
operational capacity of the penitentiary and its affiliated facilities and result in the department exceeding its authorized 
legislative appropriation for contracting for housing inmates in other correctional facilities . Representatives of the 
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departm ent indicated that although most of the state prison faci lities are at or near capacity, the department has not /?'#;] � 
had to im plem ent the prison managem ent plan to address a situation in which a prison bed is not available. 

' 0 ..., 
Representatives of the department presented the comm ission with data analyzing sentences i m posed throughout 

the eight jud icial d istricts and data relating to adm issions by county. The data ind icated most offenders under the 
supervision of the department have been sentenced to term s of less than three years. For the year 201 3,  the analysis 
indicated the n u m ber of adm issions from Burleigh County exceeded the total num ber of adm issions from the next 
two highest counties com b ined--Grand Forks and Cass Counties. Although it was indicated additional analysis would 
be necessary, it was suggested prosecutorial decisions and sentencing practices were l ikely explanations for the 
significantly h igher n u m ber of adm issions from Burleigh Cou nty. 

Recid ivism Red uction 
The com m ission received reports from representatives of the Department of Corrections and Rehabi l itation relating 

to efforts to reduce recidivism . The department underwent an evaluation of its programs from outside observers to 
exam i n e  the capacity and content of the programs and how closely the programs meet princi ples of effective 
intervention. The purpose of the evaluation was to m easure whether the programs have the capability to deliver 
evidence-based i nterventions and services for offenders and to evaluate the extent to wh ich the programs meet the 
principles of risk ,  need, responsivity, and treatment. The results of the evaluation indicated the 3 male prison faci l it ies 
were h igh ly  effective i n  ad hering to risk responsivity pri nci ples and the programs were with in the top 1 8  percent of 
correctional p rogra m s  audited. 

The departm ent has developed programs to address conflict resolution, alternatives to violence in relationships, sex 
offender treatment,  and coping ski l ls.  I n  addition, the department is equipped to provide individual i nterventions and 
provides cogn itive behavioral interventions for substance abuse. Beyond the programs for incarcerated offenders, the 
department has i m plemented evidence-based programs to reduce recidivism for offenders on com m unity supervision . 
The departm ent has trained al l  probation officers in core correctional practices designed to provide more effective 
supervision.  Those practices include developing and i m plementing an actuarial assessment with a structured case 
pla n ,  providing structured interventions based on risk and need, exercising effective reinforcement and use of 
authority, helping bui ld  relationship skil ls and problem-solving skil ls,  and i m plementing anti-crim inal modeling and 
cognitive restructuring.  

Representatives of the department provided testim ony indicating recid ivism may be reduced by strengthen ing 
probation and alternative sentencing options. Evidence-based practices indicate low-risk offenders on probation are 
less l i kely to reoffend when supervised probation is l i m ited in length and the supervision is focused on positive 
reinforcement progra m s  whi le continuing to al low for quick and effective sanctions for probation violations. To address 
recidivism , representatives of the department recom mended several probation and sentencing options to: 

1 .  E nhance the abi l ity of probation officers to i m pose i m m ediate sanctions in  the form of a 48-hour jail hold for 
probation violations; 

2 .  Al low early d ischarge from probation for com pliance with the terms of probation ; 

3. Allow for the conversion of restitution orders to civil  j udgments to al low d ischarge and repayment of restitution 
after discharge; 

4 .  Reduce the m axim um length of probation for m i sdemeanors and reduce the m axim um length of probation for 
felonies,  except for crim es of violence and sex offenses; 

5 .  E l i m i nate the req u i rem ent that any portion of a suspended felony sentence m ust be on supervised probation, 
unless otherwise required by law; and 

6 .  C reate a state rein vestment fund to assist local detention centers i m plement evidence-based practices and 
treatment programs.  

The com m ission considered a bi l l  draft to reduce the length of  probation for most felony offenses, except sex 
offenses and violent crimes,  from five years to three years; reduce the length of probation for m i sdemeanor offenses 
from two years to 360 days; provide the maximum length of probation extension for violating the conditions of 
probation is 360 days; al low a court to authorize the Department of Corrections and Rehabil itation to term inate 
supervisio n  after 1 8  m onths if the offender has complied with the conditions of probation; and a l low a period of 
incarceration not to exceed 48 hours as an alternative to a revocation of probation . 

Concerns were expressed by some mem bers of the com m ission with respect to the provision of the bil l  draft which 
authorizes a 48-hour period of incarceration as an alternative to revocation. The concerns general ly involved whether 
the period of incarceration would violate due process rights of probationers and whether granting the decision to 
incarcerate to someone other than a judge would be an unlawful delegation of authority. However, proponents of the 
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proposals indicated that because the period of incarceration in l ieu of revocation would be a condition of pro�"5 
im posed by the court ,  there would be no constitutional concerns and the process would be sim ilar to that alre:ci�h{ 
place for parole violators. In addition , it was argued , revocations would be reduced and the court system as wel l  as 
probationers would ben efit. To address concerns regarding unl im ited use of the 48-hour hold provisions, proponents 
of the b i l l  draft proposed l i m iting 48-hour holds for an individual to five t imes in a 1 2- m onth period. 

Representatives of the D epartment of Corrections and Rehabil itation provided testim ony relating to restitution 
orders and the i m pact on departm ent resources related to probation revocations due to failure to fulfi l l  probation 
conditions related to restitutio n .  Because a significant num ber of probation revocations are due to failure to ful ly 
comply with restitution orders, department officials suggested probation officers often are forced to act as collection 
agents. A representative of the department suggested a potential  solution could be the creation of crime victim 
compensation fu nd for p roperty crimes. However, mem bers of the comm ission expressed concerns regarding the 
appearance of such a fund placi ng the burden for reimbursement of crim inal acts on the taxpayers rather than the 
offenders. 

The com m ission received information from the State Court Administrator regarding the am ount of restitution 
assessed and collected .  On February 20, 2 0 1 4 ,  the court system had an accounts receivable balance of ordered 
restitution of $25,676,2 0 1 . H owever, that am ount d id not i nclude amounts assessed in Burleigh and Grand Forks 
Counties and included partial am ounts assessed in Cass and Ward Counties . The report indicated uncollectable 
restitution was est im ated to be $ 1 7 , 372 , 569.  

The com m ission considered a resolution draft to provide for a Legislative M anagem ent study of restitution for 
criminal acts. C o m m ission m e m bers generally agreed that a full study of issues related to restitution would be helpful 
in exploring potential solutions to the concerns expressed with respect to the im pact of restitution orders. 

Local Evidence-Based Prog rams 
Although an offender may be incarcerated in a local jail or detention center for up to one year, an offender in such a 

facility has no access to the recidivism reduction and treatment services provided by the Department of Corrections 
and Rehabil itat ion.  Representatives of the department presented the comm ission information regarding opportun ities 
to develop partnerships with local detention centers for the im plem entation of evidence-based programs and services. 
One option presented for consideration was the creation of a state reinvestm ent fund designed to allow counties to 
apply for funding to support local programs.  

The com m ission also received i nformation regarding efforts by the departm ent to  establish a pi lot program to work 
with the B urleigh and Cass County Jai ls to im plement programs and services at the jai ls which are designed to reduce 
recidivism . It was suggested demonstrated success with the pi lot program could be the basis for expansion of the 
efforts to other local jai ls and detention faci l it ies. A representative of the departm ent i nformed the comm ission that the 
departm ent had appl ied for a federal grant to assist in the effort to expand recidivism reduction programs to local jai ls 
and detention centers. 

Department of Human Services 
The com m i ssion received reports regarding programs under the supervision of the Departm ent of Human Services , 

including programs undertaken in cooperation with the Department of Corrections and Rehabi l itation and various 
contraCt progra m s .  

Robinson Recovery Center 
The department contin ues to contract with the Robinson Recovery Center for residential treatment services. The 

comm ission recei ved a report indicating the Robinson Recovery C enter util ized the additional funding provided by the 
201 3 Legislative Assem bly to increase the number of beds available to female cl ients from 1 0  to 1 5, and that the 
additional beds were fi l led with in a week after completion of the renovation al lowi ng for the additional beds. The center 
had an occupancy rate of approxim ately 90 percent d u ring 20 1 3  and a representative of the center indicated a similar 
occupancy rate is expected to be m ai ntained in the foreseeable future. Although a m ajority of the adm issions to the 
center continue to be from the human service region i ncluding Fargo, a growing num ber of adm issions are coming 
from the western portion of the state. According to the report, almost 50 percent of the clients adm itted were addicted 
to m eth.  The center's rate of successful completion of the program i ncreased from approxim ately 35 percent in fiscal 

• 

year 2 0 1 2 to 39 percent in the 1 2  months prior to August 2 0 1 3 .  It was reported the m ajority of those not successful ly 
com pleting treatment e ither left against professional advice or were discharged by the faci l ity for behavioral or 
com plia nce issues . The report indicated an increasing number of individuals i n  the state are i n  need of long-term , 
residential treatment for addiction to drugs and alcohol. In addition ,  addiction cou nselors are seeing an i ncrease in the • use of m eth and heroin .  A representative of the center informed the comm ission there is a severe lack of residential 
treatment services for wom e n  with children. Although the entity that operates the center also operates a residential 
program for wom en with ch i ldre n ,  that program receives no funding from the state. 

® 
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Tompkins Rehabi l itation and Corrections Center r <f-1 
The Tompkins Rehabi l i tation and Corrections Center is located at the State Hospital and operated by the 

Department of H um a n  Services in collaboration with the Department of Corrections and Rehabil itation. According to a 
report from a representative of the center, the center has consistently ranked in the top 1 5  percent of si m i lar programs 
national ly .  The center provides a cognitive behavioral treatment approach uti l izing cog nitive restructuring groups to 
reduce risks to reoffend.  · The report ind icated the percentage of ind ividuals who successfully com plete treatment and 
who do n ot reoffend within six months is more than double the national average. The success of the program has 
been attributed to the length of the program . In addition to the 1 00 days of residential treatm ent, aftercare treatment 
extends the care to a total of six months to a year. 

Southeast Human Service Center 
The comm ission received a report regarding the services provided by the Southeast Human Service Center, 

including contract services.  The center has collaborated with the Cass Cou nty Jail to provide case management and 
m ental health services for incarcerated individuals. In addition to the postbooking services through the jai l  program , 
the center has participated with law enforcement and private mental health providers to provide training to law 
enforcement officers to assist the law enforcement officers in identifying i ndividuals in need of com m unity services and 
helping those indiv iduals with obtaining treatment with the purpose of addressing m ental health issues before 
i ncarceration.  T h e  representative of the center also reported regarding the im plementation of an integrated 
dual-d iagnosis treatm ent m u ltidiscipl inary team structure designed to reduce institutionalization, reduce violence and 
suicide,  and i m prove physical health , function, and fam i ly relationsh ips of partici pants. The m easured outcomes over 
the first 48 m onths of that in itiative indicated a 29 percent decrease in em ergency room adm issions, a 40 percent 
decrease in crisis bed days ,  a 70 percent decrease in long-term hospitalization,  an 87 percent decrease in respite care 
bed days, a 90 percent decrease in acute psychiatric hospital days, and a 98 percent decrease in days incarcerated. 

The com m ission received testimony from representatives of private m ental health and addiction treatment services 
providers in the F a rgo area, including a report regarding the Region 5 m obile crisis team project. The Southeast 
H uman Service Center col laborates with the private provider to address urgent m ental health needs in the region 
through on-cal l  staff. D uring the first eight months of the progra m ,  the team received an average of over 1 2  calls per 
m onth. Accordi n g  to the report, 97 of the 99 calls were resolved without the need to access alternative placements or 
higher levels of care. Although the cost of the crisis team is approximately $ 1 0, 000 per m onth, it was stated the 
estim ated cost of psychiatric hospitalization of 50 percent of the ind ividuals seeking help would l ikely be nearly 
three t imes that a m ount.  

C ontract Services 
The com m ission received reports from representatives of the Department of H uman Services regarding services for 

wh ich the departm ent contracts. I ncluded within the reports were lists of each program or service provided by the 
department or a contractor and an i nventory of the services provided. Representatives of the department also updated 
the com m ission regarding ongoing stakeholder m eetings conducted by the department which were intended to 
determ ine the needs throughout the various human service regions. Among the m ost com mon needs identified were 
additional add iction treatm ent services, adolescent residential options, crisis and transitional l iving, and housing for 
i n d ividuals who a re chron ically homeless, sex offenders, or felons. 

Addiction C o u nselor Shortage 
The com m ission received testimony from private service providers and representatives of the Department of 

H uman Services regarding the difficulty in hiring and retaining addiction counselors. The comm ission was informed 
wages for addiction counselors are generally lower than other health professionals .  In addit ion, the number of hours of 
supervised tra in ing for l icen sing of an addiction cou nselor in North Dakota is higher than in Montana and Minnesota. A 
representative of the Board of Addiction Counsel ing Examiners stated the shortage of addiction counselors is a 
nationwide problem and is expected to worsen.  Although 1 ,400 hours of supervised training are required by the board, 
85 percent of the states, incl uding South Dakota, require more than 2 , 000 hours of supervised training.  

A representative of the department informed the comm ission the regional human service centers had approximately 
a dozen open addiction counselor positions, a m ajority of which were in the western portion of the state. The 
department has i m plemen ted num erous recruitment and retention strategies to address the shortage. Among those 
strategies were p roviding recruitment bonuses, payi ng moving expenses for new h i res, assisting in the licensure and 
reciprocity process, provid i ng retention bonuses, reviewi ng com pensation and classifications for addiction counselor 
positions, and paying for training through a tuition rei m bu rsement program . In addition ,  the department began to utilize 
an addiction tech n ician classification to allow new h i res to complete the required training hours while working toward 
i n itial l icensure. 



Commission Tou rs � 
The comm i ssion toured several faci l ities operated by the Department of H u m an Services and by vendors unfe'r 

contract with the departm ent, including the Tompkins Rehabi l itation and Corrections C enter and the Robinson 
Recovery C e nter and several crisis and transitional l iv ing faci l ities in Fargo and J a mestown . 

Judicial Branch 
The com m i ssion received reports and information regarding various Judicial B ranch programs and issues of 

concern to representatives of the court system .  

Minority J ustice I m plementation Committee 
The comm ission received a report regard ing evidence-based sentencing from a representative of the Supreme 

Court M i nority J u stice I m plem entation Comm ittee. The comm ittee was working to im plement recommendations made 
by the Supreme Court's Race and Bias Com m issio n ,  including initiating evidence-based sentencing to address im plicit 
bias based on m inority status. Although in reviewing statistics regarding race and sentencing in  the state, regional 
variations were note d ,  bias was not found to exist on a statewide basis. Tools used in  other levels of the criminal 
j ustice process, which can be im plem ented in the sentencing process to assist j udges i n  crafting better sentences that 
promote objectivity, provide cost-savings,  reduce recid i vism , and deliver an appropriate level of services, include risk 
and needs assessm ent tools, actuarial tools that m easure risk ,  and clinical tools that m easure crim inogenic needs. 

Drug C o u rts 
The com m i ssion received a report regard ing the chal lenges faced by drug courts and the ind ividuals participating i n  

the drug court process . T h e  shortage o f  addiction counselors has become a concern with respect to the operation and 
potential expansion of both j uvenile and adult drug courts . It was reported that standards for effective operation of 
drug courts require evidence-based practices. However, not all drug courts in the state have had access to services 
utilizing evidence-based practices. 
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With respect to juvenile drug courts, several additional challenges were identified . Those chal lenges include the 
lack of adolescent i n patient and crisis stabi l ization beds, a lack of affordable and accessible treatm ent options, and the 
l im ited availabi l ity of psychiatric services for adolescents. With respect to adult d rug courts, the challenges identified 
include difficulty in obtaining or m aintaining appropriate housing, the cost of chem ical dependency evaluations, the 
cost of defense counsel for partici pants , insurance carriers not covering the cost of treatment beyond the traditional 
24 day program s ,  and the i m pact of the changes in driving under the influence l aws enacted by the 201 3 Legislative • I Assem bly--the req ui red m andatory jai l  t ime reduces the incentive to participate i n  d rug court. 

Sentencing Practices 
The com m i ssion received reports from district court j udges regarding sentencing practices. Although it was stated 

the goal of a judge is to make the best use of resou rces to optimize public safety, one judge testified additional 
resources are necessary to al low for assessment of ind ividuals as they are detained and to im plement a plan wh ile 
el im inating waiting tim es for eval uations and treatment.  I n  addition,  j udges stated addit ional resources for treatment 
services would be beneficial in tailori ng sentences to the needs of offenders. It was argued j udges m u st have the 
flexibility to adjust program s  and individual ize disposit ions. In individualizing dispositions,  j udges will review the nature 
of the offense and the background and crim inal record of the defendant, reco m mendations from the prosecution and 
defense, the statem ent of the defendant at sentencing,  and a crime victim im pact statement. A j udge from the south 
central judicial d istrict i nformed the com m ission judges in Burleigh County order a greater n u m ber of presentence 
investigations than judges in C ass County. After reviewing Burleigh County case fi les,  the judge reported that j udges 
rarely sentenced a defendant to a period of incarceration longer than that recom m ended by the presentence report. 

HOPE Prog ram 
The comm ission received a report from a district judge regarding Hawaii's Opportunity Probation with Enforcement 

(HOPE) progra m .  The H O P E  program is designed to im pose an immediate sanction for probation or parole violations. 
Under the program , an offender taken into custody for an al leged violation m ust see the j udge within 24 to 48 hours. 
Sanctions for a violation generally range from two to seven days in jail , which m ay be served on weekends or holidays 
or with work release to accommodate probationers who are em ployed. The program is intended to keep an offender 
em ployed and out of the State Penitentiary while holding the offender accountable for any violation of a parole or 
probation cond ition .  

Mandatory Transfers from J uvenile t o  Ad u lt C o u rt  
The com m ission received i nformation from the State Court Adm inistrator regarding mandatory transfers of juveni les 

from j uvenile court to adult  court under Section 27-20-34. Under that sect ion,  a chi ld 1 4  years old or older is • transferred to adult court for the offense of m urder or attempted murder; gross sexual i m position or the attem pted 
gross sexual im position of a victim by force or by threat of imminent death , serious bod i ly i njury ,  or kidnapping ; or the 
manufacture, del ive ry, or possession with intent to m anufacture or del iver a controlled substance, except for the 
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m anufacture ,  del ivery, or possession with intent to manufacture or deliver m arijuana in an amount less than one 
pound; or the g ratuitous del ivery of a controlled substance not a narcotic drug or m eth wh ich is a singular and isolated 
event i nvolving an amount of control led substance sufficient solely for a single personal use. The commission was 
informed that between 2009 and 201 3,  there were 4 1  cases i n  which jurisdiction was m andatorily transferred to adult 
court. F rom 2 0 1 1 through 201 3 ,  there were 21 m andatory transfers, 9 of wh ich involved drug offenses. Of those 
21 cases, 7 of the juven i les were not sentenced to any jai l  tim e  and 6 were placed under the custody of the 
Departm ent of Corrections and Rehabil itation . 

The comm ission considered a bi l l  draft to elim inate the mandatory transfer of a juvenile to adult court for the 
offenses related to m an ufacture, del ivery, or possession of controlled substances. P roponents of the bi l l  draft pointed 
out the proposal only removes the mandatory transfer requirem ent, and judges wi l l  continue to maintain authority to 
transfer a j uvenile to adult court if the judge bel ieves the transfer is necessary and warranted. 

Other Reports 
Commu n ity Service P rog rams 

The. comm ission received reports regarding the operation and activities of com m unity service programs. 
C o m m unity service progra ms were formed in  North Dakota in 1 993 to provide com m unity-based alternatives to 
incarceration and a l low juvenile and adult offenders to perform court-ordered com m u n ity service obligations for the 
benefit of nonprofit organizations and local comm unities. I n it ial ly,  the state provided funding to assist in establishing 
the programs. However,  the Department of Corrections and Rehabil itation ceased providing the grants after 
June 3 0 ,  2 006, d u e  to reductions in funding and prioritization of programs.  The 2 0 1 1 Legislative Assem bly, through 
Senate B i l l  No. 2 2 7 5 ,  appropriated $375, 000 from the general fund for the biennium to support the com munity service 
programs.  I n  20 1 3  the Legislative Assem bly included within the appropriation for the Office of Management and 
B udget $375, 000 in  funding for support of community service programs. In  addition to the state fund ing ,  the programs 
have received funding from local governments and from participation fees im posed on offenders ordered to perform 
com munity service.  

A representative of com m unity service programs informed the com m i ssion that 2 ,638 offenders performed 
comm u n ity service i n  2 0 1 3 ,  with 41 percent of the offenders perform ing com m unity service in Fargo.  In 20 1 3  a total of 
74,053 hours of com m unity service were com pleted with a noncash value to the worksites of $592 , 383. The report 
concluded that the hours of community service performed in 20 1 3  saved 9 , 256 days of prison or jai l  service, which at 
an estim ated cost of $65 per day provided a savings of $601 ,680. 

Mentors h i p  Prog rams 
The com m ission received a report from a representative of Big Brothers Big Sisters of Bismarck-Mandan regarding 

m e ntorship programs and the efforts of Big Brothers Big Sisters to m entor chi ldren of incarcerated parents. The 
comm ittee was informed the program received a 3-year grant from the United States Department of Justice to mentor 
chi ldren of i ncarcerated parents, and by the end of the grant period, over 50 percent of the chi ldren served by the 
program had a parent who was incarcerated. 

The com m ission received a report from a representative of the Heart River Bridges of Hope Reentry Ministry which 
recruits volunteers, p ri m ari ly from churches, to create teams of m entors to work with youth at the Youth Correctional 
C enter. The prim ary g oal of the program is to help youth transition to a faith com munity upon discharge from the 
center, with the added goals of reducing recidivism and providing a positive social network for the youth. 

Cass Cou nty Jai l  I n itiative 
The com m ission received reports from representatives of the C ass County Jail regarding the jail diversion program. 

In 2007 Cass County was awarded a $250, 000 g rant to plan and i m plem ent a postbook ing,  jai l-based program 
targeting offenders with a specific diagnosis and whose nonviolent offense is a product of a treatable mental i l l ness. 
The Cass County Jai l  has collaborated with the Southeast Human Service Center for m ental health services and also 
has hired a ful l-t ime cl in ical mental health coordinator at the jail to conduct assessments, refer m entally ill offenders to 
treatment providers,  and m ake referrals to prosecutors for consideration of dism issal of charges or a deferred or 
suspended sentence. 

The com m ission requested the Cass County Sheriff to provide the com m ission with information regarding the 
potentia l  expa nsion of the program to other counties. The comm ission was informed the cost of starting simi lar 
programs should be red uced because there is a model to fol low. However, the key to im plem enting such a program is 
dependent u pon the participation of law enforcem ent, the courts, prosecutors, and defense attorneys and upon the 
availabi l ity of com m u n ity services and qual ified professionals . 
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The com m ission received a report from a representative of The Pew Charitable Trusts regarding sentei'!ling and 
corrections policies. In addition ,  the com m ission was p rovided information regarding The Pew C haritable Trusts publ ic . 
safety performance project and the initiatives u ndertaken in other states, including South Dakota, to im prove public 
safety, hold offenders accountable ,  and control corrections costs. The in itiative in South Dakota resulted in

_
legislation 

that is expected to significantly reduce the projected growth of prison populations in  the state. The com m 1ss1on was 
informed the South Dakota initiative involved a bipartisan effort through al l  three branches of government. An initiative 
of that type general ly lasts about one year during which data experts review all aspects of the crim inal justice and 
correctional systems in the state and present an update to a bipartisan interbranch task force which then identifies 
priorities and develops pol icy solutions. 

Mandatory Sentences and Sentencing Alternatives for First-Time Nonviolent Felony Offenses 
Representatives of the Department of Corrections and Rehabil itation brought to the comm ission proposals to 

address penalties for offenses related to abuse and neglect of a chi ld ,  possession of d rug paraphernal ia ,  and ingestion 
of a controlled substance. 

Under Section 1 4-09-2 2 ,  the crim es of abuse and neg lect of a child are classified as C lass C felonies unless the 
victim is under the age of six,  in which case the offense is a C lass B felony. Representatives of the department 
proposed spl itting the offenses of abuse of a chi ld and neglect of a chi l d  into separate statutory provisions and 
el iminating the Class B felony penalty for the offense of neglect of a chi ld .  

The comm ission considered a bi l l  draft to i m plement the proposal to separate the offenses of abuse and neglect of 
a chi ld .  The proponents of the bi l l  draft contended the proposal would clearly define the d ifference between the 
offenses and wou ld clarify areas of confusion regarding requirements to register as an offender against chi ldren , which 
is not requ i red for the offense of neglect of a child. 

Representatives of the d epartment testified there are a significant n u m ber of offenders who are incarcerated for the 
offenses of possession of d rug paraphernalia and i ngestion of a controlled substance. If an i ndividual who has an 
addiction admits to having a relapse, a probation officer is faced with the decision of whether to arrest the individual 
who is under supervision sim ply because of the adm ission to having a relapse. It also was contended prosecutors 
have not used the ingestion statute responsibly and too many individuals on probation are being incarcerated for 
adm itting to a relapse wh i le not actually being found in possession of a controlled substance. In addition ,  it was 
suggested that individuals on probation have been charged with the cri m e  of being in possession of drug 
parapherna l ia because they have failed to clean a l l  item s  defined as paraphernalia out of their residences. 

The com m i ssion considered a bi l l  d raft to reduce the penalty for possession of d rug paraphernalia from a Class C 
felony to a C lass A m isdem eanor for m ost drugs , reduce the penalty for possession of d rug paraphernalia for 
marij uana from a Class A m isdemeanor to a Class B m isdemeanor, repeal the statutory provision that makes it a 
criminal offense to ingest a controlled substance , and remove the requirem ent that a court i m pose a period of 
probation of not less than 1 8  months for a person who has plead guilty or been found gui lty of a felony violation for 
drug possession and provide a j udge discretion with respect to the length of the probation with in those statutory l im its. 
Proponents of the bill d raft contended the offense for ingestion of a control led substance is not enforced uniformly 
throughout the state and the trend in other states has been to repeal ingestion statutes. In  add ition, it was argued, the 
severity of the penalties for ingestion and for possession of drug paraphernal ia have provided prosecutors with a tool 
to force plea agreements which has affected resources throughout the crim inal justice system and filled correctional 
facilities with ind ividuals who are general ly not a great threat to public safety. 

Because of concerns with respect to opposition from law enforcement and prosecutors, com m ission m em bers were 
reluctant to recom m end repeal of the ingestion statute without additional study. Mem bers of the com m i ssion also 
expressed concerns with respect to the proposed changes to the d rug paraphernalia penalties. R epresentatives of law 
enforcem ent agencies arg ued that the penalty for possession of drug paraphernalia should be eq uivalent to the 
penalty for possession of the associated drug. 

Because m em bers of the com m ission general ly agreed that further consideration of changing the penalties for 
possession of d rug paraphernal ia is needed , the com m ission considered a second b i l l  d raft addressing the penalties 
for possession of drug paraphernal ia wh ich was based upon 201 3 Senate Bill No. 23 1 9 ,  which failed to pass. The bill 
draft would not change the penalty for possession of paraphernal ia  used to m a n ufacture a controlled substance, but 
would reduce the penalty for possession of paraphernalia intended for the use of a controlled substance from a 
Class C felony to a C lass A m i sdemeanor and reduce the penalty for possession of paraphernalia for the use of 
marij uana from a C lass A m i sdemeanor to a C lass B m i sdemeanor. • 
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Supervision and Probation Bi l l  � // 

The com m i ssion recommends Senate Bill No. 2027 to reduce the length of probation for most felony offens�s�xcept 
sex offenses and violent crimes ,  from five years to three years; reduce the length of probation for misdemeanor offenses 
from two years to 360 days; provide the maximum length of probation extension for violating the conditions of probation is 
360 days; allow a court to authorize the Department of Corrections and Rehabil itation to terminate supervision after 
1 8  months if the offender has complied with the conditions of probation ;  and al low up to 5 nonsuccessive periods of 
incarceration with i n  a 1 2-month period , which may not exceed 48 hours ,  as an alternative to a revocation of probation. 

Legislative Management Study of Restitution Resolution 
The com m ission recom mends House Concurrent Resolution 3002 to provide for a Legislative Management study of 

restitution for crim inal acts. 

Transfer of J uven i les to Adult Court Bi l l  
The com m ission recomm ends Senate B i l l  No.  2028 t o  el iminate t h e  mandatory transfer of a juveni le  to adult court for 

offenses related to m anufacture , delivery, or possession of controlled substances. 

Abuse and Neglect of a Chi ld Bi l l  
The com m ission recommends House B i l l  No.  1 029 t o  separate t h e  offenses of abuse of a child a n d  neglect of a child 

into d ifferent statutory provisions and elim inate the C lass B felony penalty for the offense of neglect of a chi ld.  

Term of Probation Bi l l  
The com m ission recommends Senate B i l l  No. 2029 t o  remove t h e  requirement that a court im pose a period of 

probation of not less than 1 8  months for a person who has plead gui lty or been found gui lty of a felony violation for drug 
possession, and to provide a j udge discretion with respect to the length of the probation within those statutory l imits. 

Possession of Drug Paraphernalia Penalties Bi l l  
The comm ission recommends Senate Bi l l  No.  2030 to reduce the penalty for possession of  paraphernalia intended for 

the use of a control led substance from a Class C felony to a C lass A misdemeanor and reduce the penalty for possession 
of paraphernalia for the use of marijuana from a Class A misdemeanor to a Class B m isdemeanor. 

Departures from Mandatory Sentences Bi l l  
The com m ission recommends House B i l l  N o .  1 030 t o  al low a court t o  depart from a m andatory m inimum sentence if 

the court, in giving due regard to the nature of the crime,  history and character of the defendant, and the defendant's 
chances of successful rehabil itation, finds a compel l ing reason on the record that imposition of the m andatory minimum 
sentence would result in manifest injustice to the defendant and that the m andatory minimum sentence is not necessary 
for the protection of the public. 

Executive Budget Recommendations 
The comm 1ss1on recommends the Governor incl ude additional funding in the executive budget for the 

20 1 5- 1 7  biennium to provide residential treatment program beds statewide, with an em phasis on additional beds in the 
western portion of the state. 

The com m i ssion recommends the Governor i nclude in the executive budget funding to replicate the Cass County Jail 
diversion project in  other areas of the state. 

The com mission recommends the Governor include funding in the executive budget for a study of evidence-based 
practices used by the Department of Corrections and Rehabilitation, the Department of Human Services, and other 
agencies which are i ntended to reduce incarceration and recidivism . 

The com m ission expresses its support for fundi ng of appropriate treatment services to support the Department of 
Human Services and the Department of Corrections and Rehabilitation in m eeting identified treatment service gaps. 

The com m ission expresses its support for increased funding of com m unity service supervision grants. 

Other Statements and Recommendations 
The comm ission encourages the judicial branch to examine im plementing a pilot program similar to the HOPE 

program.  

The com m i ssion recommends the Governor contact The Pew Charitable Trusts to propose a collaborative effort to 
im plement a justice reform study in the state. 
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The comm ission discussed the crim inal offense of endangerment of a child or vul nerable adult and the impact o� /� 
the provisions relating to exposure to m arijuana. The commission considered a bi l l  d raft that would have revised th�(/ ' / 

defi nition of a controlled su bstance to provide that a control led substance does not include less than one ounce of 
marij uana, revised the defi nition of d rug paraphernalia to remove its applicabil ity to m arijuana paraphernalia, and 
removed references to exposure of a chi ld or vulnerable adult to a controlled su bstance or drug paraphernal ia.  
Representatives of the Departm ent of H um an Services testified that the change with respect to exposure of a child to 
control led substance would im pact the defin ition of a deprived ch i ld and the abil ity of prosecutors to term inate parental 
rights. Com m ission m em bers also expressed concerns with respect to the changes in the defin ition of a control led 
substance. 

The com m ission received testimony from a retired district judge relati ng to mandatory sentences. The judge 
testified that although the population of the state increased less than 7 percent between 1 984 and 201 3 ,  the inmate 
population in the state i ncreased by more than 360 percent and that m uch of that increase is l ikely the result of drug 
offenses. The judge contended that m andatory sentenci ng requirements have taken away the ability of judges to 
apply appropriate sentences based u pon the unique ci rcumstances of each individual cr ime and defendant. 

Comm ission m em bers extensively discussed mandatory sentencing provisions and to what extent judges should 
have flexib i l ity in determ ining appropriate sentences for various offenses for which m andatory sentences are required 
by statute. 

A m em ber of the com m ission distributed for the comm ission's consideration a b i l l  draft that would have al lowed an 
offender to request a court to reduce a mandatory term of im prisonm ent for a controlled su bstance violation. The bi l l  
draft was based u pon proposed federal leg islation. 

The com m ission considered a bi l l  d raft based upon a proposal subm itted by representatives of the Department of 
Corrections and Rehabi l itat ion,  which would have removed the mandatory im prisonm ent provisions with respect to the 
manufacture, del ivery,  or possession of controlled substances and changed the penalty for the manufacture, delivery, 
or possession of a control led substance with i n  1 , 000 feet of a school from an eight-year term of im prisonment to a term 
of not to exceed eight years if the court determ i ned there was a nexus between the offense and the real property 
com p rising the school.  

P roponents of the bi l l  d raft argued the 1 , 000-foot threshold and enhanced sentence was unnecessary and served 
as a tool for prosecutors to obtai n  gui lty pleas. Because most areas in most cities are located within 1 , 000 feet of a 
school or other property covered by the 1 , 000-foot threshold, it was argued the provision has the effect of a llowing a 
prosecutor to charge a defendant with the offense in most circumstances in which a defendant is caught within a city. 
Proponents of the b i l l  d raft contended the mandatory sentence requirem ents take power out of the hands of judges 
and sh ift power to prosecutors who are not neutral and objective. 

Opponents of the b i l l  d raft contended the state has an im portant interest in keeping controlled s ubstances away 
from schools. In  addition , they contended,  mandatory sentences are a key tool necessary to fight the trafficking of 
drugs. O pponents of the bi l l  draft expressed concerns with taking too large of a step in removing all the mandatory 
sentences for control led su bstances offenses. 

The com m ission considered a bi l l  draft to al low a court to depart from an applicable m andatory m inimum sentence 
if the court, in giving due regard to the nature of the crime, history and character of the defendant, and the defendant's 
chances of successful rehabil itation,  finds a compell ing reason on the record that im position of the mandatory 
m i n i m u m  sentence wou l d  result in manifest injustice to the defendant and that the m a ndatory m inim um sentence is not 
necessary for the protection of the pu bl ic.  However, the bi l l  would not al low a court to depart from a mandatory 
sentence if the defendant used force or caused serious bodi ly i njury during the com m ission of the offense or used a 
dangerous weapon d uring the com m ission of the offense or if the defendant has been convicted of a substantially 
simi lar offense during the 1 0  years before the com m ission of the offense. The bill d raft also would have required an 
annual report regarding departures from mandatory sentences and reinvestm ent of savings from the departures to 
advance evidence-based practices to reduce reci divism . 

P roponents of the bi l l  draft contended the proposal would provide a j udge discretion in sentencing nonviolent 
offenders. Mem bers of the com m ission expressed concerns with respect to the reporting of departures from 
mandatory sentences and the im pact the reporting requirement m ay have on the wi l l i ngness of judges to exercise that 
discretion. In  addition ,  there were questions raised regarding the feasibi lity of determ ining savings attributable to 
departures from m a ndatory sentences. There also were questions concerning the i m pact of the exception that would • 
not al low a departu re from a m andatory sentence if the defendant had been convicted of a substantially s im ilar crime 
within the previous 1 0  years. It was argued that exception would likely affect m ost defendants subject to a mandatory 
sentence. 
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Inmate Admissions by Calendar Year 

(The same inmate can be admitted more than once during a calendar year) 
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Le n gt h s of P ro bat i o n  Se n te n ce s  

� Ex a m i n e d  s e n te n ce s  to DOC R- s u pe rv i s e d  
p ro bat i o n  s ta rt i n g  1 / 1  / 0 8 to 1 2 / 3 1 / 1 2 ( 5  
ye a rs of  d ata) . 

� C o n d u cte d a s e n te n ce l e n g t h  a n a l ys i s  by 
offe n s e co u n t .  

� O rg a n i z e d  by j u d i c i a l  d i s t r i ct a n d  co u n te d  t h e  
fre q u e n cy of s e n te n ce s  to a p a rt i c u l a r l e n g t h  
of t i  m e .  
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NWJD Sentence Frequency (5 Year) 
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Lengths of Prison Sentences 

~ Examined sentences to prison starting 
l /l /08 to 12/31 /12 (5 years of data). 

~ Conducted a sentence length analysis by 
offense count. 
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~ Organized by judicial district and counted the 
frequency of sentences to a particular length 
of time. 
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2 / 5 / 2014 Inmate LSl-R Risk Profile (Male & Female) 
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Pr i s o n M an ag e m e nt P l a n  
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� Th e 2 0 1  3 Le g i s l at u re i n  (S e n ate B i l l  2 0 1  5 
s e ct i o n  6) a u t h o r i z/e d  t h e  DOC R to e s ta b l i s h  a 
p r i s o n  po p u l at i o n  m a n ag e m e n t p l a n bas e d  
o n : 
0 A u t h o r i z e d  B u d g eted C a pac i ty 

0 A u t h o r i z e d  Le g i s l at i ve A p p ro p r i at i o n  fo r C o n t ract 
H o u s i n g 



DOC R Capac i ty 

Housing Unit 

NDSP 

JRCC 

MRCC 

DWCRC 

Total Beds 

• 

Count 

126 
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Pr i s o n 
M an ag e m e nt 
P l a n  

P rison 

Level 1 

Level 2 

Level 3 

Leve l 4 

Level 5 

Level 6 

Level 7 

Level 8 

Level 9 

Level 1 0  
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Prison Management Plan Criteria 
Priority Offense Level Violent or Nonviolent 

Level 1 Felony AA Violent 

Level2 Felony A Violent 

Level 3 Felony B Violent 

Level4 Felony AA Nonviolent 

Level 5 Felony A Nonviolent 

Level6 Felony C Violent 

Level? Felony B Nonviolent 

Level 8 Misdemeanor A Violent 

Level 9 Felony C Nonviolent 

Misdemeanor A Nonviolent 



Male and Female Counts 
12/31/2013 

Offense 2008 2009 2010 2011 

Violent Offenders (Excluding Sexual) 450 430 457 470 

2012 

507 

H=~ 
#d/aJ'o 
./-/..3-.6-

Fef U 

2013 

536 

Sex Offenders 243 233 258 260 252 251 
Property, Status and Other 

Drug Offenders (Includes Alcohol) 

Drug - Deliver, 
Manufactu re or Intent 
Drug - Simple Possession 

Drug - Alcohol 

384 443 413 351 384 373 

393 398 377 359 393 415 

218 235 228 234 256 247 

149 140 119 100 109 136 

26 23 30 25 28 32 

• 
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Male and Female Counts 
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12/31/2013 
lnmate.C:OUnt•n Dtcem Jl (MlnlllJUlft ~ 

Offense 2008 2009 2010 2011 2012 2013 

DUl/APC 19 15 22 21 24 10 
Drug Offenses (Not 

22 28 31 35 37 31 
Alcohol) 

Total 92 89 105 117 114 99 

2008 2009 2010 2011 2012 2013 

Number of Inmates 
234 233 265 274 280 308 

Having 85% TIS 

Average Sentence In 
91 97 96 99 111 101 

Months 
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Female Only (Admissions) ~,:? /6 

Number Of Fiscal Year Admissions by Crime Type 

FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 

All Inmates 169 157 176 167 176 212 

Violent (Non-Sexual) 28 37 41 45 27 53 

Sex Offenders 1 0 0 3 1 4 

Drug & Alcohol Offenders 64 62 66 56 80 88 
Property,Status&Oth er 76 58 69 63 68 67 

• 



Inmate Admissions by Calendar Year 
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{The same inmate can be admitted more than once during a calendar year) 
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econd Chance Act 
Comprehen ive Statewide 

Adult Recidivism Reduction 
Planning Program 
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� G oa l : Re d u ce  s tatewi d e  re c i d iv i s m  t h ro u g h a 
m u l t i -ye a r , m u l t i - p h a s e d  a p p ro ac h to c re ate  
s tate ce n te rs  of  e x ce l l e n ce t h at can s e rve as  
n at i o n a l  m o d e l s  a n d i n c re as e  p u b l i c  s afety . 
0 Re d u ce re c i d iv i s m  fo r t h e  co u n ty l eve l  targ et 

po p u l at i o n  by 5 0% ove r 5 ye a rs . 
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North Dakota Statewide Recidivism Reduction r? /1 

I m p lementing Evidence Based 
Pract ices at Bu r leigh and  Cass 

Cou nty J a i ls 

Sta keho lders 

Proposed P lan  

znd Chance Grant 

The ND DOCR is collaborating with Burleigh and Cass Counties to develop a 
strategic recidivism reduction plan. The plan is to repl icate evidence based 

practices implemented on the state level in  the county jai ls .  The grant 
process is two-part including a planning phase and implementation phase. 
The current services and p rograms offered at each county jai l  wi l l  be 

evaluated as well as recid ivism defined and tracked. Following this  analys is, 

a plan of what evidence based practices will be best  suited to the county 
setting wil l  be selected and a plan of how to implement said practices will  be 
developed. 

Burleigh County Jai l  
Cass County Jai l  

Transition from Prison to Community Initiative (TPCI)  Steering Committee 
Local Reentry Teams 
Commission on Alternatives to Incarceration (pending approval by the 
commission) 
Human Service Providers 

Evidence based practices to reduce recid ivism on the county level includes 

the creation of a behavior modification system, the execution o f  actuarial 
assessments, del ivery of skil l-based treatment programs, development of 

staff skills in  motivational interviewing, correctional practices, and cognitive 

behavioral interventions, as well as engaging ongoing support in the 

community to aid in successfu l  trans ition from jail to community. 



Ei g ht G u i d i ng 
Pr i n c i p l e s  for 
R i s k/ Rec i d iv i s m  
Red u ct ion  
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INCREAS E POSITIVE 

REIN FORCEMENT 
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O BJ ECTIVES 
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� Foc u s  o n  i n d iv i d u a l s m o s t  l i ke ly to re c i d ivate 

� U s e  ev i d e n ce - bas e d  p rog ra m s p rove n to 
wo r k  a n d  e n s u re h i g h - q u a l i ty s e rv i ce  d e l ive ry 

� De p l oy s u p e rv i s i o n  po l i c i e s  an d p ract i ce s  t h at 
ba l a n ce san ct i o n s  a n d  t re at m e nt 

� Ta rg e t  p l ace s w h e re c r i m e  a n d  re c i d iv i s m  
rate s a re t h e  h i g h e s t 
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I M PLEM ENTATI O N  - PHAS E I I  � c?_� 

� I m p l e m e n tat i o n  award s of u p  to fo u r  
j u r i s d i ct i o n s  u p  to $ 3  m i l l i o n  e ac h  ( p e n d i n g 
a p p ro p r i at i o n s ) 

� A l l ows state s to i m p l e m e n t t h e  p l a n s p ut 
tog et h e r d u r i n g t h e  p l an n i n g p h as e 

� Ex p e ctat i o n  of ad h e r i n g  to E B P  a n d  r i g o ro u s  
re s e a rc h  e ffo rt s 
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VI S I O N :  LO N G  TERM 
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� De m o n s t rate s tate co rre ct i o n a l  c o s t  s av i n g s  
t h ro u g h re c i d iv i s m  re d u ct i o n  o n  t h e  l o c a l  
I eve I .  

� Re i nve s t  state s av i n g s  i nto co u n t i e s  t h ro u g h  g ra n ts o r  fo r m u l as to m a i nta i n 

o r  re p l i cate t h e s e  re c i d iv i s m  red u ct i o n  strate g i e s . 



15.0283.01001 
Title. 
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Prepared by the Legislative Council staff for , _ ,I? ~/~ ../ 
Representative Paur "' -

January 14, 2015 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1030 

Page 3, line 12, after "defendant" insert "previously" 

Page 3, line 12, remove "during the" 

Page 3, line 13, remove "five-year period before the commission of the offense" 

Renumber accordingly 

Page No. 1 15.0283.01001 



15.0283.01002 
Title. 

Prepared by the Legislative Council staff for 
Representative Paur 

January 14, 2015 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1030 

Page 3, line 13, replace "five-year" with "ten-year" 

Renumber accordingly 

Page No. 1 15.0283.01002 
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PROPOSED AMENDMENTS 1i 

1 A BILL for an Act to create and enact a new section to chapter 12.1 -32 of the North 

2 Dakota Century Code, relating to exceptions from mandatory minimum sentences; to 

3 amend and reenact subsection 19 of section 12.1-01-04, subdivision a of subsection 

4 3 of section 12.1-20-03, and subsection 2 of section 12.1-32-07.1 of the North 

5 Dakota Century Code, relating to the definition of manifest injustice. 

6 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

7 SECTION 1. AMENDMENT. Subsection 19 of section 12.1-01-04 of the North 

8 Dakota Century Code is amended and reenacted as follows: 

9 19. Repealed by S.L. 1975, ch . 116, § 33"Manifest injustice" means a specific 

10 finding by the court that the imposition of sentence is unreasonably harsh 

11 or shocking to the conscience of a reasonable individual. with due 

12 consideration of the totality of circumstances. 

13 SECTION 2. AMENDMENT. Subdivision a of subsection 3 of section 12.1-20-03 

14 of the North Dakota Century Code is amended and reenacted as follows : 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

a . An offense under this section is a class AA felony if in the course of 

the offense the actor inflicts serious bodily injury upon the victim , if 

the actor's conduct violates subdivision a of subsection 1, or if the 

actor's conduct violates subdivision d of subsection 1 and the actor 

was at least twenty-two years of age at the time of the offense. For 

any conviction of a class AA felony under subdivision a of 

subsection 1, the court shall impose a minimum sentence of twenty 

years' imprisonment, with probation supervision to follow the 

incarceration. The court may deviate from the mandatory sentence 

if the court finds that the sentence would impose a manifest 

injustice as defined in section 39 01 01 and the defendant has 

accepted responsibility for the crime or cooperated with law 

enforcement. However, a defendant convicted of a class AA 
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1 felony under this section may not be sentenced to serve less than 

2 five years of incarceration . 

3 SECTION 3. AMENDMENT. Subsection 2 of section 12.1 -32-07 .1 of the North 

4 Dakota Century Code is amended and reenacted as follows : 

5 2. Whenever a person has been placed on probation pursuant to subsection 

6 4 of section 12.1-32-02, the court at any time, when the ends of justice will 

7 be served , and when reformation of the probationer warrants , may 

8 terminate the period of probation and discharge the person so held . A 

9 person convicted of gross sexual imposition under subdivision a of 

10 subsection 1 of section 12.1-20-03 is not entitled to early termination 

11 of probation pursuant to this section , unless the court finds after at least 

12 eight years of supervised probation that further supervision would impose 

13 a manifest injustice as defined in section 39 01 01 . Every defendant who 

14 has fulfilled the conditions of probation for the entire period , or who has 

15 been discharged from probation prior to termination of the probation 

16 period , may at any time be permitted in the discretion of the court to 

17 withdraw the defendant's plea of guilty. The court may in its discretion set 

18 aside the verdict of guilty. In either case, the court may dismiss the 

19 information or indictment against the defendant. The court may, upon its 

20 own motion or upon application by the defendant and before dismissing 

21 the information or indictment, reduce to a misdemeanor a felony 

22 conviction for which the plea of guilty has been withdrawn or set aside. 

23 The defendant must then be released from all penalties and disabilities 

24 resulting from the offense or crime of which the defendant has been 

25 convicted except as provided by sections 12.1-32-15 and 62 .1-02-01 . 

26 SECTION 4. A new section to chapter 12.1 32 of the North Dakota Century Gode 

27 is created and enacted as follm¥s : 

28 Mandator;' sentences Exceptions . 

29 

30 

31 
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In addition to any other provision of Im¥, when sentencing an individual 

convicted of a violation for which there is a mandatory minimum sentence, 

the court may depart from the applicable mandatory minimum sentence if 

'· 

.. 
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13 

14 

15 

16 

17 

18 

the court in giving due regard to the nature of the crime, history and 

character of the defendant, and the defendant's chances of successful 

rehabilitation , finds a compelling reason on the record that imposition of 

the mandatory minimum sentence would result in manifest injustice to 

the defendant and that the mandatory minimum sentence is not necessary 

for the protection of the public. 

Subsection 1 does not apply if : 

a-:- The defendant willfully used, attempted to use, or threatened to use 

serious physical force against another individual or caused serious 

bodily injury of another individual ; 

The defendant intentionally used a firearm or other dangerous 

weapon in a manner that caused bodily injury during the 

commission of the offense ; 

The defendant committed an offense that involved any sexual 

contact against a minor; or 

The defendant has been convicted of a substantially similar offense 

during the five year period before the commission of the offense. 

Upon departing from a mandatory minimum sentence, a judge shall report 

19 to the state court administrator who shall make available in electronic form 

20 and on the 1Norld 1Nide web an annual report by July 1 of each year on the 

21 total number of departures from mandatory minimum sentences. 

22 SECTION 4. A new section to chapter 12.1-32 of the North Dakota Century Code 

23 is created and enacted as follows: 

24 Mandatory sentences - Exceptions . 

25 1. In addition to any other provision of law, when sentencing an individual 

26 convicted of a violation in chapter 19-03.1for which there is a mandatory 

27 minimum sentence, the court may depart from the applicable mandatory 

28 minimum sentence if the court, in giving due regard to the nature of the 

29 crime, history and character of the defendant, and the defendant's 

30 chances of successful rehabilitation , finds a compell ing reason on the 

31 record that imposition of the mandatory minimum sentence would result in 

1-3 
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2. 

manifest injustice to the defendant and that the mandatory minimum 

sentence is not necessary for the protection of the public. 

Subsection 1 does not apply if the individual is sentenced under 12.1 -32-

02 .1. 

Upon departing from a mandatory minimum sentence, a judge shall 

report to the state court administrator 111ho shall make available in 

electronic form and on the world wide 111eb an annual report by July 

1 of each year on the total number of departures from mandatory 

minimum sentences. 
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Mandatory M i n i m u m  Sentences i n  North Da kota 

During the 1980s and early 1990s, many states, including North Dakota, enacted laws providing for mandatory 
min imum sentences for certa in offenses . Mandatory m in imum sentencing laws req uire a judge impose a 
sentence of at least a specified length if certa in criteria a re met. The proponents of mandatory mi nimum 
sentencing laws contended the certainty and severity of the mandatory m i n imum sentences would reduce crime 
by deterring ind ividuals from comm itting crimes and keeping criminals incarcerated longer. However, critics of the 
laws a rgued the req uirements unduly removed d i scretion from j udges and would ult imately result in significant 
i ncreases in the n um ber of ind ividuals i ncarcerated. 

In 1983 the Legislative Assembly enacted Senate Bi l l  No. 2373, which establ is hed mandatory min imum terms 
of im prisonment for offenders with multiple driving wh i le under the influence offenses. The Leg islative Assembly 
in 2013 House B i l l  No. 1302 increased the mandatory min imum sentences for d riving under the influence 
offenses. 

I n  1993 the Legis lative Assem bly enacted House Bi l l  No. 1062, which established mandatory min imum terms 
of imprisonm ent for the man ufacture, del ivery, or possess ion with the intent to del iver certain control led 
substances. The bi l l  amended Section 19-03.1-23 to provide specified m in imum sentencing requirements based 
upon the classification of the controlled substance and whether the offender had previous offenses. The bi l l  also 
establ ished m a ndatory m in imum sentences if the violation occurred within 1,000 feet of a school and if the 
offender were over the age of 21 a nd used a minor in the comm ission of the crime. Add itional ly,  the bi l l  amended 
Section 12 .1-32-02 . 1  to impose m andatory sentences if the offender possessed a da ngerous weapon or firearm 
wh i le in the co urse of comm itting the offense. The bi l l  created Section 19-03.1-23.2 ,  which prohibits a court from 
deferring i m position of a sentence and from suspending a mandatory term un less the cou rt finds the offense was 
the defendant's first violation and extenuati ng or m itigating circumstances exist to justify the suspension.  

Subsequent Leg islative Assemblies, including the 2005 Leg islative Assembly, have estab lished minimum 
mandatory sentences for sexual offenders and imposed requirements with respect to the service of sentences. 

Section 12 .1-32-09 .1, which was enacted by the Leg is lative Assembly in 1995 and amended in 1997, provides 
an ind ivid ual convicted of a crime that classifies the individual as a violent offender and who is sentenced to 
im prisonm ent is n ot el igible for release from confinement on any basis unti l  85 percent of the sentence imposed 
by the court has been served or the sentence is commuted . 

Section 12 .1-20-03.1, which was enacted by the Legislative Assembly in 1997 and amended in 2005, prohibits 
a cou rt from deferring im position of a sentence of an individual convicted of the continuous sexual abuse of a 
chi ld.  I n  2005 the Leg islative Assembly, in House Bi l l  No.  1313, further provided if, as a result of i njuries 
sustai ned during the course of the offense classified as gross sexual impositio n ,  the victim d ies, the offense is a 
Class AA felony, for wh ich the m aximum penalty of l ife im prisonment without parole m ust be imposed. 

In 2005 the Legislative Assembly enacted Senate Bi l l  No. 2341, which provided for the establ ishment of a pi lot 
project in Pembina,  Walsh, and Grand Forks Cou nties effective three months from the date of receipt of a federal 
g rant for m ethampheta m i ne treatment appl ied for by the Department of Human Services. The bi l l  provided when 
an ind ivid ual  located in Walsh ,  Pembina, or Grand Forks Cou nty pied gu i lty or was found gui lty of a felony 
violation of Section 19-03.1-23(6) and that i nd ividual had not previously pied gui lty or been found gui lty of any 
offense involvi ng the use, possession, manufactu re, or del ivery of a controlled substance or of any other felony 
offense, the court would be req uired to impose a period of probation of not less than 18 m onths in conj unction 
with a suspended execution of a sentence of i m prisonment, a sentence to probation,  or an order deferring 
imposition of sentence. The bill further provided upon a plea or finding of guilt of the ind ivid ual ,  the court would be 
required to order a presentence i nvestigatio n,  i ncluding a d rug and alcohol eva luation conducted by a l icensed 
add iction counselor. If  the licensed addiction counselor recom mended treatment, the court was req uired to order 
the ind ividual to participate in an add iction program l icensed by the Department of Human Services as .a condition 
of the probation . The court was then req uired to comm it the i nd ividual to treatment through a licensed addiction 
program for up to 18 m onths until the ind ividual would be determ ined suitable for d ischarge by the court. In 2007 
the Leg islative Assembly expanded the assessment and treatment program statewide i n  House Bi l l  No.  1015. 

I nca rceration Rates and Mandatory Se ntences 
In  August 201 3  the Attorney G eneral of the U n ited States an nounced the Justice Department will no longer 

pursue ma ndatory m in i m u m  sentences for nonviolent drug offenders who have no con nections with large criminal  
organ izations,  gangs,  or cartels .  The Attorney General stated federal prisons are operating at nearly 40 percent 
N o rth Da kota Legis lative Counci l  1 3  September 201 3  
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1 9-03. 1 -23.2. Mandatory terms of imprisonment - Deferred or suspended sentence 
l imited. 

Whenever a mandatory term of imprisonment is prescribed as a penalty for violation of this 

chapter, the court may not defer imposition of sentence, nor may the court suspend any part of a 

specified mandatory term, either at the time of or after the imposition of the sentence, unless the 

court first finds that the offense was the defendant' s  first violation of this chapter, chapter 
1 9-03 .2, or chapter 1 9-03 .4 and that extenuating or mitigating circumstances exist which justify a 

suspension. The court shall announce the circumstances that j ustify a suspension in open court 
when sentence is imposed and recite these circumstances in the sentence or order suspending part 
of the sentence.  

H istory. 

S .L.  1 993, ch. 1 28,  § 4; 200 1 ,  ch. 2 1 4, § 5 ;  200 1 ,  ch. 2 1 5 , § 2. 
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1 2. 1-32-02 . 1 .  Mandatory prison terms for a rmed offenders. 

1 .  Notwithstanding any other provision of this title, a term of imprisonment must be imposed 

upon an offender and served without benefit of parole when, in the course of committing an 

offense, the o ffender inflicts or attempts to inflict bodily inj ury upon another, threatens or 
menaces another with imminent bodily inj ury with a dangerous weapon, explosive, destructive 

device, or firearm, or possesses or has within immediate reach and control a dangerous weapon, 

explosive, destructive device, or firearm while in the course of committing an offense under 

subsection 1 ,  2, or, except for the simple possession of marij uana, 6 of section 1 9-03 . 1 -23.  This 

requirement applies only when possession of a dangerous weapon, explosive, destructive device, 
or firearm has been charged and admitted or found to be true in the manner provided by law, and 

must be imposed as follows: 

a. If the offense for which the offender is convicted is a class A or class B felony, the 

court shal l impose a minimum sentence of four years' imprisonment. 

b. If the offense for which the offender is convicted is a class C felony, the court shall 

impose a minimum sentence of two years' imprisonment. 

2. This section applies even when being armed is an element of the offense for which the 
offender is convicted . 

3. An offender serving a sentence subj ect to this  section may be el igible to participate in a 
release program under section 1 2-48. 1 -02 during the last six months of the offender's  sentence. 

History. 

S .L. 1 977, ch. 1 27, § 1 ;  1 983,  ch. 1 70, § 1 ;  1 993,  ch. 1 28, § 2; 2003, ch. 1 1 1 , § 1 ;  2 0 1 1 ,  ch. 1 0 1 ,  
§ 2 .  
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