
15.0303.03000 

Revised 
Amendment to: HB 1041 

FISCAL NOTE 
Requested by Legislative Council 

02/23/2015 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I  d d d  ti eve s an appropriations ant1c1pate un er curren aw. 

2013-2015 Biennium 2015-2017 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

2017-2019 Biennium 

General Fund Other Funds 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

HB1041 requires the Department to issue a request for proposal for the health insurance component and a proposal 
for the pharmacy component of Medicaid Expansion. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

Costs for the pharmacy portion of the managed care organization (MCO) product are blended into the overall 
monthly capitated rate; therefore, it is not possible to directly compare the fiscal effect of MCO to Traditional 
Medicaid Fee-for-Service (FFS). However, the MCO arrangement provides payment to the pharmacy dispensing the 
prescription, a payment to the Pharmacy Benefits Manager (PBM) authorizing payment to the pharmacy for the 
prescription, and payment to the health plan who contracted with the PBM to coordinate the pharmacy component. 
With a Traditional Medicaid FFS pharmacy payment approach, only one entity (the pharmacy) would be receiving a 
payment. Also, with Traditional ND Medicaid FFS, all prescriptions would be from manufacturers that participate in 
the Medicaid Drug Rebate program and the Drug Use Review Board's prior authorization program would be 
followed. Therefore, it is expected that rebate collections would be greater than under the MCO model. The fiscal 
impact for this bill is undeterminable. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 



C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation. 

Name: Debra A McDermott 

Agency: Human Services 

Telephone: 328-3695 

Date Prepared: 02/24/2015 



15.0303.02000 

Revised 
Amendment to: HB 1041 

FISCAL NOTE 
Requested by Legislative Council 

02/23/2015 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d ·r r ·  t d  d ti eve s an appropna tons an 1cma e un er curren aw. 

2013-2015 Biennium 2015-2017 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

2017-2019 Biennium 

General Fund Other Funds 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

HB1041 requires the Department to issue a request for proposal for the health insurance component and a proposal 
for the pharmacy component of Medicaid Expansion. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

Costs for the pharmacy portion of the managed care organization (MCO) product are blended into the overall 
monthly capitated rate; therefore, it is not possible to directly compare the fiscal effect of MCO to Traditional 
Medicaid Fee-for-Service (FFS). However, the MCO arrangement provides payment to the pharmacy dispensing the 
prescription, a payment to the Pharmacy Benefits Manager (PBM) authorizing payment to the pharmacy for the 
prescription, and payment to the health plan who contracted with the PBM to coordinate the pharmacy component. 
With a Traditional Medicaid FFS pharmacy payment approach, only one entity (the pharmacy) would be receiving a 
payment. Also, with Traditional ND Medicaid FFS, all prescriptions would be from manufacturers that participate in 
the Medicaid Drug Rebate program and the Drug Use Review Board's prior authorization program would be 
followed. Therefore, it is expected that rebate collections would be greater than under the MCO model. The fiscal 
impact for this bill is undeterminable. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 



C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation. 

Name: Debra A McDermott 

Agency: Human Services 

Telephone: 328-3695 

Date Prepared: 02/24/2015 



15.0303.02000 

Amendment to: HB 1041 

FISCAL NOTE 
Requested by Legislative Council 

02/23/2015 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and approoriations anticioated under current law. 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

General Fund Other Funds General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

HB 1041 requires the Department to issue a request for proposal for the health insurance component and a proposal 
for the pharmacy component of Medicaid Expansion. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

Costs for the pharmacy portion of the managed care organization (MCO) product are blended into the overall 
monthly capitated rate; therefore, it is not possible to directly compare the fiscal effect of MCO to Traditional 
Medicaid Fee-for-Service (FFS). However, the MCO arrangement provides payment to the pharmacy dispensing the 
prescription, a payment to the Pharmacy Benefits Manager (PBM) authorizing payment to the pharmacy for the 
prescription, and payment to the health plan who contracted with the PBM to coordinate the pharmacy component. 
With a Traditional Medicaid FFS pharmacy payment approach, only one entity (the pharmacy) would be receiving a 
payment. Also, with Traditional ND Medicaid FFS, all prescriptions would be from manufacturers that participate in 
the Medicaid Drug Rebate program and the Drug Use Review Board's prior authorization program would be 
followed. Therefore, it is expected that rebate collections would be greater than under the MCO model. The fiscal 
impact for this bill is undeterminable. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 



C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation. 

Name: Debra A McDermott 

Agency: Human Services 

Telephone: 328-3695 

Date Prepared: 02/24/2015 



15.0303.01000 

Revised 
Bill/Resolution No.: HB 1041 

FISCAL NOTE 
Requested by Legislative Council 

12/19/2014 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and approoriations anticioated under current law. 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

General Fund Other Funds General Fund Other Funds General Fund Other Funds 

Revenues $50,000 $106,080 

Expenditures $50,000 $50,000 $106,080 $106,080 

Appropriations $50,000 $50,000 $106,080 $106,080 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

HB 1041 requires the Department to issue a request for proposal for the health insurance component and a proposal 
for the pharmacy component of Medicaid Expansion. It also requires an annual audit of the Pharmacy Benefit 
Manager's services if the pharmacy component is not provided by the Department. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

Costs for the pharmacy portion of the managed care organization (MCO) product are blended into the overall 
monthly capitated rate; therefore, it is not possible to directly compare the fiscal effect of MCO to Traditional 
Medicaid Fee-for-Service (FFS). However, the MCO arrangement provides payment to the pharmacy dispensing the 
prescription, a payment to the Pharmacy Benefits Manager (PBM) authorizing payment to the pharmacy for the 
prescription, and payment to the health plan who contracted with the PBM to coordinate the pharmacy component. 
With a Traditional Medicaid FFS pharmacy payment approach, only one entity (the pharmacy) would be receiving a 
payment. Also, with Traditional ND Medicaid FFS, all prescriptions would be from manufacturers that participate in 
the Medicaid Drug Rebate program and the Drug Use Review Board's prior authorization program would be 
followed. Therefore, it is expected that rebate collections would be greater than under the MCO model. Section 1 
subsection 3b establishes reporting requirements of the PBM which includes an annual audit. The fiscal impact 
above only represents the additional expenditures incurred to have an audit performed and these expenditures will 
only be incurred if the department does not provide the pharmacy component internally. The department is 
anticipating one audit occurring in 15-17 and two audits occurring in the 17-19 biennium. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

The Department will be able to access federal Medicaid funding of $50,000 for the 15-17 biennium and $106,080 for 
the 17-19 biennium. 



8. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

If the pharmacy services are not provided by the Department, the Department would anticipate one audit in the 15-
17 biennium increasing expenditures by $100,000 of which $50,000 would be Federal funds and $50,000 would be 
General Fund. In the 17-19 biennium expenditures will increase to $212,160 of which $106,080 will be Federal 
funds and $106,080 will be General Fund, providing for an annual audit in each year of the 17-19 biennium. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation. 

If the pharmacy services are not provided by the Department, the Department will need an appropriation increase 
for the 15-17 biennium of $100,000 of which $50,000 will be Federal funds and $50,000 will be General Fund. The 
Department will need an appropriation increase for the 17-19 biennium of $212, 160 of which $106,080 will be 
Federal funds and $106,080 will be General Fund. 

Name: Debra A McDermott 

Agency: Human Services 

Telephone: 328-3695 

Date Prepared: 01 /09/2015 



15.0303.01000 

Revised 
Bill/Resolution No.: HB 1041 

FISCAL NOTE 
Requested by Legislative Council 

1211912014 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
1 1 d ·r r ·  t d  d ti eve s an appropna wns an 1c1�a e un er curren 

2013-2015 Biennium 

aw. 
2015-2017 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

2017-2019 Biennium 

General Fund Other Funds 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision. 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

SB2043 requires the Department to issue a request for proposal for the health insurance component and a proposal 
for the pharmacy component of Medicaid Expansion. It also provides reporting requirements of the Pharmacy 
Benefit Manager is the pharmacy component is not provided by the Department. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

Costs for the pharmacy portion of the managed care organization (MCO) product are blended into the overall 
monthly capitated rate; therefore, it is not possible to directly compare the fiscal effect of MCO to Traditional 
Medicaid Fee-for-Service (FFS). However, the MCO arrangement provides payment to the pharmacy dispensing the 
prescription, a payment to the Pharmacy Benefits Manager (PBM) authorizing payment to the pharmacy for the 
prescription, and payment to the health plan who contracted with the PBM to coordinate the pharmacy component. 
With a Traditional Medicaid FFS pharmacy payment approach, only one entity (the pharmacy) would be receiving a 
payment. Also, with Traditional ND Medicaid FFS, all prescriptions would be from manufacturers that participate in 
the Medicaid Drug Rebate program and the Drug Use Review Board's prior authorization program would be 
followed. Therefore, it is expected that rebate collections would be greater than under the MCO model. The fiscal 
impact is undeterminable. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 



C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation. 

Name: Debra A McDermott 

Agency: Human Services 

Telephone: 328-3695 

Date Prepared: 01/02/2015 
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2015 HOUSE STANDING COMMITTE E  M I N UTES 

Human Services Comm ittee 
Fort Un ion Room , State Capitol 

HB 1 041 
1 / 1 2/201 5 

Job #2 1 849 

D Subcommittee 

D Conference Committee 

Committee Clerk Signature 

Explanation or reason for i ntroduction of bi l l/resol ution: 

Pharmacy benefit management services for the Med icaid expansion program . 

M i n utes: Ii Testimonies 1-4 

Chairman Weisz opened the hearing on HB 1 041 . 

Brendan Joyce: PharmD, Administrator of Pharmacy Services for Medical Services in  the 
OHS gave information on the bi l l .  (See Testimony #1 ) 

Chairman Weisz: Your  comment on al l  prescriptions and the drug use review board's prior 
authorization program wil l  be fol lowed; are you saying that might not be the case? 

Joyce: When the leg islation passed in 20 1 3 , we were d i rected to have a private sector 
solution for the Medicaid expansion. When we did the contract with the MCO we d id not 
requ i re them to fol low Med icaid's formu lary. They are free to manage the care of their 
patients as their own manage care organ ization .  

Chairman Weisz: Can you g ive u s  an insight o n  the fiscal note? 

Joyce: Under 3b if the pharmacies are not provided by the department, then an 
appropriation wou ld be needed; specifically only for the audit portion of the b i l l .  

Chairman Weisz: The on ly cost reflected in that fiscal note is strictly the cost of the audit. 
There was no estimation of costs being h igher or lower. 

Joyce: That is correct. 

Rep . Kasper: Representative from District 46 in Fargo explained H B  1 041 . Chairman 
Keiser has asked me to explain the b i l l 's orig i n  from our interim health care reform review 
committee. This b i l l  deals with the change of obtaining information from pharmacy benefit 
managers . It has to do with the Medicaid expansion program . The leg islature chose to use 
private insurance compan ies. Health insurance's bid and the pharmacy benefit 
management (PBM) is part of the contract and it is a closed contract. On the interim 



House Human Services Committee 
HB 1041 
January 12, 2015 
Page 2 

committee I asked the question, "what is the cost of the pharmacy spent"? We were told, 
"We can't tel l  you because it is proprietary" . The interim came up with HB 1 041 . 
I nsurance compan ies have two sides. One is the health insurance that pays for the doctor, 
provider, nurses, surgery and so on .  The second side is pharmacy side. I n  self marketing 
plans the two are separated because we want transparency. This b i l l  says, when OHS bids 
the contract for Med icaid expansion, (read page from the b i l l, page 1 starting at l ine 1 9  
through l ine 24) . Currently the OHS manages the drugs and the record keeping with 
Med icaid and have been for years. There would be no extra F.T. E .'s or cost if the 
department took the pharmacy part of the Med icaid expansion program in-house. In the 
pharmacy side there are h idden opportunities for profit, that if you do not have transparency 
they are never d isclosed . First area is a rebate. The rebate is the drug manufacturers 
make pi l ls .  The pharmacy managers of the PBM's pay the bi l l  so they are the record 
keeper i n  the m iddle. They also d ispense the money so the PBM's are in  negotiation with 
the manufacturers for rebates . They obtain a percentage of the drug spend with that 
manufacturer on an annual basis. The rebate needs to be exposed and in our case it is not 
and we do not know if there is a rebate or not. Second, a rebate cou ld be provided to an 
employer if the contract with the PBM says that. The rebate could go to the insurance plan 
or could go to the employer. This bi l l  says the bids can be spl it and when the OHS sees 
the bids they can look at what their cost would be to manage the pharmacy benefits inside 
for the Medicaid expansion and they can choose. The rebates can be negotiated and could 
come to the state of ND or wiped out entirely. When a customer pays the pharmacy, PBM 
charges the p lan a l ittle more than what the customer pays and that is cal led the spread 
and that money can be kept by the PBM. Sometimes the PBM wi l l  share the spread 
pricing.  This b i l l  g ives us the right to know what are the costs and h idden costs beh ind the 
scenes. 

1 9:00 
Chairman Weisz: The department suggested a start date for January 1 ,  20 1 7 . Would you 
have a problem with that? 

Rep. Kasper: No it is fine with me. 

Chairman Weisz: Is  there an issue if it is spl it half and half? For example if the department 
takes over the pharmacy portion versus the private carrier hand l ing the heath portion? 

Rep. Kasper: The insurance compan ies should have no problem with the spl it of the PBM; 
so long as the insurance compan ies are given the information that they need to make sure 
the patient has the care they need and they know what drugs they are taking. The 
insurance carriers are not the PBMs, they are a separate entity. 

Mike Schwab: Executive Vice-President of the ND Pharmacists Association testified in 
support of the bi l l  along with an amendment suggestion .  (See Testimony #2) 

Lisa Carlson: Director of Plann ing and Regu lation at Sanford Health Plan. I am not i n  
opposition, but I want to shed some light on  the process that Rep. Kasper talked about. 
Sanford Health Plan this summer at the Ju ly 23 Health Care Reform Committee Hearing 
meetings talked about how the Medicaid expansion program was going. We used the 
existing contracts because there was no time to design new ones. Sanford has heard from 
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the Pharmacy Association and pharmacies about their concerns with the payment and 
reimbursement. The results of the meeting with the Department of Human Services was 
they d i rected Sanford Health Plan to create a working group,  which we d id and many 
meetings with M ike Schwab, Rep .  Kasper and others. The result was a four  prong solution 
Sanford Health Plan does not own their own PBM and does not make any money on the 
PBMs. The Sanford Health Plan moved the whole Med icaid l ine of business to new 
network with in  the pharmacy express grips plan. The result was an escalated 
reimbursement rate. Next we dealt with our sole community providers and moved them to 
a custom network. We worked with Mike Schwab and the N D  Pharmacy Association 
signed a memorandum of u nderstanding with them and created a patient engagement 
program. This program wi l l  compensate pharmacists who participate using the N D  
Pharmacy Association .  We cut checks d i rectly to the pharmacist. The last thing we 
addressed was transparency. We put together a proposal for the state and CMS of a new 
contract. It is a fu lly pass through transparent contract to the state. It sets a new floor rate 
for al l  Med icaid expansion participating pharmacies. This floor rate wi l l  be d isclosable. 
Sanford does get a share of the spread with our PBM. 

35:05 
Rep. Porter: Talk about the audit component inside of this. 

Carlson: There is a deeper d ive into the audit of vendors that currently exists . The state is 
accessing the pharmacy through our contract and that would requ i re a change from our 
contract with our vendor. 

Rep.  Fehr: You express some concern that if the pharmacy component was spl it out that 
your  nurse managers may not have information in real time. Could explain that further and 
is there anything with the bi ll we could change to accommodate you? 

Carlson: The state already addressed the t iming of it. Our concern is that we have real 
time access. The January 1 ,  20 1 7  effective date should allow us enough time to bui ld 
interfaces with the new PBM to ensure we have the real time data . 

Jack McDonald: Appeared on behalf of Prime Care Therapeutics with a neutral position .  
(See Testimony #3) 

Rep .  Porter: If the department is also bidding and using their current Med icaid structure as 
a component of this; are you providing all your  information to your  competitor which wou ld 
be the State of N D  at the same time you are complying with this law? 

McDonald: I read it as the department can choose to do the PBM business itself or it could 
put it out for a bid . They are going to do it themselves or b id it out. 

Rep.  Porter: The contract isn't for perpetuity. It is a contract with an expi ration date. For 
the next bid round your competitor wi l l  have al l  of the necessary information to justify their 
bid of one dollar less that what you need to operate. 

McDonald: I suppose that is a possibi l ity. 
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Rep. Porter: I don't have a problem with the i nformation side of it. The component that 
spl its it is the one that has me wondering.  At some point, who you are reporting to and 
being transparent with becomes your competitor. If the package stays bund led then sharing 
the information is not an issue. 

McDonald: That is a possib i l ity. 

Chairman Weisz: Rep. Porter it is not so much that state is a bidder, but they have the 
information avai lable to know whether they want to do it for less. 

Rep. Fehr: What is exactly the proprietary i nformation? 

McDonald: Each PBM has a d ifferent way to work out their contracts with the pharmacies. 
The use d ifferent formu las and cost benefit ratios. Our understanding was that this is the 
type of i nformation that has to be submitted under this b i l l .  We thought if our competitors 
could use this information against us we should have some confidential .  

Rep.  Fehr: You are saying this information under b ,  being confidential meaning the 
department would have, but wouldn't release it, and it wou ldn't be publ ic information .  

McDonald: That is correct. 

Joel Gi lbertson: Proposed an amendment. (See Testimony #4) 

No Opposition 

Chairman Weisz closed the hearing on HB 1 041  
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H u man Services Committee 
Fort Union Room, State Capitol 

HB 1 041 
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Job #24001 

0 Subcommittee 

0 Conference Committee 

Committee Clerk Signature 

M i n utes: 

Chairman Weisz: We wi l l  take up  1 041 . You have some suggested amendments in front 
of you .  (See Attachment #1 ) I told the department to d raft some of the issues they had 
with transparency. I had the language removed basical ly al lows the idea of splitting it off 
and have the department do the pharmacy side or a third party. I thought the leg islature 
was very clear last session that we wanted Medicaid expansion to be a private carrier. I 
haven't heard anything from anybody that would indicate that we have changed our mind.  I 
th ink the amendment should take care of that issue. I want Brandon to come forward and 
talk about the language he has. 

Brandon Joyce: The Pharmacy Administrator for ND Med icaid .  The department wil l  
determine a floor and cei l ing price for the reimbursement methodology. We wi l l  publ ish that 
floor and cei l ing price. The PBM which is Sanford at this time wi l l  pay any pharmacy 
anything and anywhere between the floor and the cei l ing. We won't be stating what any 
pharmacy is getting paid , but wi l l  state specifically what the maximum and min imum they 
can get paid . This language ( in the amendment) wou ld give us the abi l ity to do that. We 
have to ensure this is appl icable for al l  provide types. 

Chairman Weisz: I have a question about "the reimbursement methodology must be 
avai lable on the department's website". Isn't some of that proprietary and now you are 
publ ish ing it? 

Joyce: The proprietary point would be any contract that a PBM has with an individual 
pharmacy. We wou ld not be publ ish ing what any individual pharmacy is getting paid . Other 
states had issues with . There are times when a PBM wi l l  own a pharmacy and then they 
wou ld have that pharmacy get paid ( inaudible) plus 42%. They can pay them a h igh 
amount. If you don't define a cei l ing,  they could get away with paying their own entity a 
h igher amount than anyone else. So that is why we need a floor and cei l ing .  

Rep .  Porter: How wou ld that cei l ing be chosen? 

Joyce: The cei l ing cou ld be chosen by looking at the marketplace or the Medicaid rate that 
we currently pay. If we would choose the Medicaid reimbursement scale, perhaps that 
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could be the cei l ing .  The goal wou ld be to have no issues and no reason to pay a 
pharmacy more than that. 

Rep. Porter: Shouldn 't we set it? This wi l l  expire in 201 7 .  I t  wi l l  on ly be in  place a year 
and what wi l l  it accompl ish? 

Joyce: We wou ld take the d irection from the legis lature.  

Rep . Porter: Under the expiration provisions of the expansion program,  are we doing 
ourselves a favor by putting into p lace something that is effective 201 6? When does the 
current contract run out? 

Joyce: The contract is on a reoccurring one year renewal .  As for being in effect for one 
year it wil l  take care of issues we have had in admin istrating the program.  It wou ld sti l l  
assist in assuring continued access for what we had. 

Rep . Porter: What is the ann iversary date of the contract? 

Joyce: January. 

Chairman Weisz: Go on to the next section. 

Joyce: For c, d and e we wanted to address other issues we have had . For c we wanted 
mail order to not be the on ly option.  Under d ,  Sanford wil l  pay for the med ical benefits , but if 
they somebody trying to get services out of state they wi l l  i nvestigate and try to figure out 
why that person is in  Georgia. On the pharmacy side there were many states bi l l ing for 
prescriptions and we asked if they were validating these people who were out of state. We 
want to make sure they are fol lowing up on that. They are not paying for those up front. 
Express Scripts have the national network. They don't do any prior authorization for 
prescriptions. We want val idation to ensure these people are el igible. 

Chairman Weisz: Why do you exclude three contiguous states? 

Joyce: We do the same for our fee for service program. There are a lot of people in the 
El lendale area will head to Aberdeen and Fargo to Moorhead . Some people need to go to 
Mayo in the twin cities for treatment and we obviously want to pay for the prescriptions 
when they are there. 

Rep . Rich Becker: On prior authorization ,  what effect does it have if any if you have a four 
day trip to Utah and you need prescriptions? 

Joyce: There is a federal law that says you have to supply a 72 hour supply for 
emergencies. There is a state law that says we have to g ive a five day supply. Under e, 
the pharmacy wants to tel l  us that the other insurance paid a negative amount and they 
can't transmit that to us because we don't accept negative amounts. The process ends up 
col lecting some payment from the patient and that goes directly to the PBM.  So there is a 
h igher copayment. We are trying to add ress this. 
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Rep .  Fehr: Are the mai l  order prescriptions sti l l  subject to the min imum and maximums that 
are l isted? 

Joyce: Yes .  

Mike Schwab: Executive Director of Pharmacy Association. 

Chairman Weisz: Can you expand on the claw back provision in e? 

Schwab: Let's say a patient comes in  to the pharmacy and the pharmacist goes to judicate 
the claim; the claim gets kicked back to the pharmacy and it wi l l  say the patient copay wi l l  
be  $ 1 00 .  The patient assumes it is $ 1 00 and pays it. The provider keeps the copay. Later 
on the PBM wi l l  ( inaudible) from future remittances from the pharmacy let's say $75. The 
pharmacist wou ld end up with $25 even though $ 1 00 was paid . That is being coined as a 
claw back. It is being looked at by a number of states and some are pushing for a whistle 
blower type situation .  We started seeing th is in d iscount cards where the copay would be 
inflated and the copay wou ld later be taken back from the PBM with no recourse from the 
pharmacy. We'd also see this at h igh end or front end deductibles . The patient wil l  reach 
the donut hole a lot qu icker then. It is inflated on the front side, but that was not the real 
cost. 

Chairman Weisz: Do you have any comments on the amendments? 

Schwab:  It makes sense and we support transparencies. I know Rep .  Porter was asking 
for t ime frame. It is annual ly, but cou ld be renewed each year for up to a six year period. 

Rep. Porter: I move the amendment. 

Rep .  Fehr: Second . 

Rep .  Oversen : The request to change the effective date col lated to the orig inal bi l l? I don't 
know if the amendment changes that request. 

Joyce: This b i l l  ends up repeating what is already in law. The dates remain the same 
because those are the law dates. If you want th is to start 20 1 6, you are going to have to 
say it somewhere. 

Rep .  Porter: If you take section 2 of the b i l l  out are we able to change your  contract with 
Sanford Health so they have to comply with the new components of the law? Or, are you 
bound by the contract terms of the one year unti l January of 201 6? 

Joyce: The contract incl udes provisions that they have to be reactive and comply with any 
new state or federal laws. It is our standard language because laws do change. 

VOICE VOTE: MOTION CARRIED 

Rep .  Porter: I move we remove Section 2 .  It would change the current contract to six 
months earl ier s ince they have that provision . 
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Rep. Seibel: Second. 

Rep. Fehr: I am assuming if  the department wants to write some ru les , is there going to be 
an issue with them having ru les written by whatever date this takes place? 

Rep. Porter: They already have everything in place. 

Joyce: We have a good idea where the floor and cei l ing wi l l  be with the reimbursement 
methodology. We will defer to the legislature on how you want that process done. 

VOICE VOTE: MOTION CARRIED 

Rep. Porter: I wou ld be interested i n  Mr. Joyce's proposed language on how the cei l ing is 
set on the Med icaid and whether or not we add a new section 2 that says, it is the intent of 
this assembly that it be set as the same methodology used for Med icaid . Someth ing along 
those l ines wou ld fix the floor and cei l ing language. 

Rep. Fehr: Rep. Porter, what are we trying to f ix? 

Rep. Porter: If we set the floor and cei l ing inside of the law, then that is one less step the 
department has to do and we are assured that it is at least at the current Med ica id 
reimbursement system is at. 

Rep. Oversen: I wonder if we shouldn't add that instead of a separate section put it i n  at "a, 
sub 3" saying "the reimbursement methodology add a m in imum must model current 
min imum and maximum set u nder Medicaid" or however stated by Rep . Porter. 

Joyce: Currently, the issue came up because the reimbursement methodology by the PBM 
was a lot lower than N D  Med icaid. The floor we got to agree to is sti l l  less than what ND 
Med icaid pays and that wi l l  go into effect April 1 .  We had some premium adjustment and it 
wasn't too much.  If we establish one payment rate we would end up  raising the premium 
some more. There may be some entities getting paid more than N D  Med icaid payment 
rates right now. We are privileged to that information right now. We don't know what 
ind ividual pharmacies make. We probably wou ld set the cei l ing a l ittle above the N D  
current Med icaid payment rate just for the cei l ing to be in  effect. Setting the cei l i ng will not 
affect premiums. There are detriments in establ ishing one sing le payment rate. 

Rep. Porter: Based on the amendment we adopted you wil l  have to establ ish those 
amounts now? 

Joyce: Yes. 

Rep. Porter: You feel comfortable without add ing anything that i t  will be standard contract 
negotiations to set that maximum amount just l ike you d id with the min imum? 

Joyce: Correct. 
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Rep. Porter: Then I 'm ok. 

Rep. Mooney: The second amendment; on line 7 after rebates had "in aggregate". I s  that 
sti l l  relevant? 

C hairman Weisz: I don't believe so. 

Rep. Oversen: I d on't think that line is gone. We replaced ful l  and then ful l  comes back on 
b in  the amendment. I t  needs to be removed through l ine 6 and move the rest. 

Chairman Weisz: Remove lines 4-6. 

Joyce: Representative Oversen is correct. I n  aggregate is perfectly fine. 

Rep. Fehr: I motion .  

Rep. Mooney: Second. 

VOICE VOTE: MOTION CARRIED 

Chairman Weisz: I think you have seen the amendment from M r. M cDonald on the 
proprietary information. He wants language at the end that says, "any information provided 
to the department u nder this section shal l  be confidential ,  personal" etc. With the new 
language that we adopted (stops sentence). 

Rep. Porter: I m ove the amendment, but it needs to have an f. I wou ld move the proposed 
amendment. 

Rep. Seibel: Second. 

VOICE VOTE: MOTION CARRIED 

Rep. Fehr: I Move a Do Pass as  Amended on H B  1 04 1 . 

Rep. Hofstad: Second. 

ROLL CALL VOTE: 1 3  y 0 n 0 absent 

Bil l Carrier: Rep. Fehr 
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PROPOSED AMENDMENT S TO HOUSE BILL NO. 1 041  

Page 1 ,  line 2 ,  remove "; and to" 

Page 1 ,  line 3, remove "provide for application" 

Page 1 ,  remove lines 1 9  through 24 

Page 2, remove line 1 

Page 2, line 2, replace "department, the" with "The" 

Page 2, line 2, remove "pharmacy benefit" 

Page 2, line 3, replace "manager" with "private carrier" 

Page 2, line 3, remove "provide for" 

Page 2, replace lines 4 through 1 1  with: 

"� Provide a reimbursement methodology for all medications and 
dispensing fees which identifies minimum and maximum amounts 
paid to pharmacy methodology, at a minimum, must: 

ill Be available on the department's website; and 

ill Encompass all types of pharmacy providers regardless of 
whether the pharmacy benefits are being paid through the 
private carrier or contractor or subcontractor of the private 
carrier under this section. 

� Provide full transparency of all costs and all rebates in aggregate . 

.Q.,, Allow an individual to obtain medication from a pharmacy that 
provides mail order service; however. the contract may not require 
only mail order. 

9.,, Ensure that pharmacy services obtained in jurisdictions other than this 
state and its three contiguous states are subject to prior authorization 
and reporting to the department for eligibility verification. 

� Ensure the payments to pharmacy providers do not include a required 
payback amount to the private carrier or one of its contractors or 
subcontractors that is not representative of the amounts allowed 
under the reimbursement methodology provided in subdivision a. 

L Any information provided to the department of human services or any 
audit firm by a pharmacy benefit manager under this section is 
confidential under section 44-04- 1 7  . 1 ." 

Page 2, remove lines 12 through 1 5  

Renumber accordingly 

Page No. 1 1 5 .0303.0 1 001  
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REPORT OF STANDING COMMITTEE 
HB 1 041 : Human Services Committee (Rep. Weisz, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended , recommends DO PASS 
( 1 3  YEAS, 0 NAYS, 0 ABSENT AND NOT VOTI NG). HB 1 04 1  was placed on the 
Sixth order on the calendar. 

Page 1 ,  l ine 2, remove "; and to" 

Page 1 ,  l ine 3, remove "provide for appl ication" 

Page 1 ,  remove l ines 1 9  through 24 

Page 2, remove l ine 1 

Page 2, l ine 2, replace "department, the" with "The" 

Page 2, l ine 2, remove "pharmacy benefit" 

Page 2, l ine 3, replace "manager" with "private carrier" 

Page 2, l ine 3, remove "provide for" 

Page 2,  replace l ines 4 through 1 1  with : 

"a. Provide a reimbursement methodology for all medications and 
dispensing fees which identifies minimum and maximum amounts 
paid to pharmacy methodology, at a minimum, must: 

ill Be available on the department's website; and 

0 Encompass all types of pharmacy providers regardless of 
whether the pharmacy benefits are being paid through the 
private carrier or contractor or su bcontractor of the private 
carrier u nder this section . 

Q... Provide ful l  transparency of all costs and al l  rebates in aggregate. 

c. Allow an individ ual to obtain med ication from a pharmacy that 
provides mail order service; however, the contract may not require 
only mail order. 

Q.. Ensure that pharmacy services obtained in jurisdictions other than 
this state and its three contiguous states are su bject to prior 
authorization and reporting to the department for el igibility 
verification. 

e. E nsure the payments to pharmacy providers do not include a 
requ ired payback amount to the private carrier or one of its 
contractors or su bcontractors that is not representative of the 
amounts al lowed under the reimbursement methodology provided in 
su bdivision a. 

t. Any information provided to the department of human services or 
any audit firm by a pharmacy benefit manager u nder this section is 
confidential under section 44-04-1 7  . 1 ." 

Page 2, remove l ines 1 2  through 1 5  

Ren umber accord ingly 
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D Subcommittee 

D Conference Committee 

Committee Clerk Signature /IJ,fl� �d � 
Explanation or reason for introd uction of bi l l/resolution: 

A bi l l  relating to pharmacy benefit management services for the Med icaid expansion 
program 

M i n utes: Attach #1 Mike Schwab, ND Pharmacists Assoc. 
Attach #2 Jack McDonald, Prime Therapeutics 
Attach #3 Rod St. Aubyn, PCMA 
Attach #4 Robert Harms, CVS Health 

C hairman Judy Lee opened the hearing on HB 1 041 . 

Jenn ifer Clark, Leg islative Counci l ,  introduced HB 1 041 to the Senate Human Services 
Committee. This b i l l  came from the interim Health Care Reform Review Committee. The 
House hog-housed the b i l l .  The section th is amends is the Med icaid Expansion Law. 
Jenn ifer Clark reviewed H B  1 04 1  and addressed some missing language and some style 
changes. The new language deals with the contract, and what it must include. 
Lines 20-21 , page 1 should state, " . . .  paid to pharmacy providers for each med ication . I n  
addition , the reimbursement methodology . . .  " 
On page 2 ,  l ine 2 ,  rig ht after the f i rst "or" ,  add "the". 
On page 2, l ine 6, she recommended the language to say " . . . .  the contract may not require 
mail order be the sole method of service" . 
On page 2 ,  l ine 1 1 ,  change "that" to "wh ich". (7 : 1 0) 

M i ke Schwab, Executive Vice President of the North Dakota Pharmacists Association, 
testified IN FAVOR of HB 1 041 . (Attachment #1  )(7 :34-8 :55) He said they support the 
engrossed version and they also support the changes that Jenn ifer Clark presented to the 
committee for clarif ication.  

N EUTRAL 
Brendon Joyce, Pharmacy Admin istrator for N D  Medicaid , Department of Human 
Services, provided neutral testimony. He said they had provided amendments to the 
House side, and that is where the majority of the amendments came from . 
Line 1 9 , page 1 pertains to provider reimbursement methodology. The reason for this 
amendment has to do with the issue brought up in  the interim with the pharmacy 
association .  There were issues with access as providers were dropping out of ND Med icaid 
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expansion. CMS requ i res they ensure there is access. There was concern that they were 
not getting anywhere with the Pharmacy Benefits Manager. The p lan  sponsor is Sanford 
and they are not al lowed to know how m uch the PBM pays the pharmacy. There were 
also issues where they were asked not to publ icize min imum payments .  N D  Med icaid 
tends to publ icize everything they can so they asked for this to be in the amendment to 
have the min imums posted as wel l  as the maximums.  They want the maximums because 
they don't want what has been seen in a variety of other entities and PBM relationships 
where some pharmacies wi l l  be paid a h ig her rate than others .  The p lan sponsor wil l  pay 
the PBM for whatever the expense is but the PBM wi l l  end u p  paying their own pharmacy a 
h igher rate than others. It is self-enrich ing ,  so they wanted a min imum and a maximum to 
protect them and to g ive them a window to where they can state on their website that 
pharmacies i n  this Med icaid Expansion Plan wi l l  be paid somewhere between top and 
bottom. If there is a range publ ished , pharmacies wi l l  p robably want to be reimbursed at 
the high rate, so that is a down side. Mai l  order often times is paid d ifferently but just l ike 
ND Medicaid , they pay one rate , regard less of type. 
Page 2, Line 4 - provide fu l l  transparency. There are additional amendments proposed by 
others regard i ng th is . 
Item c - They wanted to insure there was no change or anythi ng in  the future that says the 
pharmacy benefit wou ld be provided by a mandatory mai l  order. Some p lan sponsors do 
that but ND Med icaid Expansion d id not want this to be a mai l  order on ly option for the 
residents of N orth Dakota. 
Line 7, item d - on the medical side, the plan sponsor has a process in p lace that, if they 
see someone is getting services in another state, they check to see if that person is a North 
Dakota resident and sti l l  el ig ible for N D  Med icaid .  College is the largest issue with this .  
However, there is a large hole, as the pharmacy side didn't do the same thing .  This 
language is needed to ensure that a patient wi l l  not be paid for Med ications if they move 
and l ive in another state. With Medicaid Expansion a person is deemed el ig ible and then 
needs to notify the state if there is a change in residency, income, etc. This is a 1 2-month 
certification period. 

Chairman Judy lee asked about the " intent" to be a resident in North Dakota? If I have a 
Post Office box i n  North Dakota but l ive somewhere out of state, cou ld  I be covered u nder 
the current loophole? 

Dr. Joyce said that was h is u nderstanding.  Th is would follow the same as medical .  He 
wasn't sure it would solve the issue but it wi l l  defin itely get it to the same amount of review 
to the current standards .  

Dr. Joyce contin ued. 
Line 1 0, page 2 e - He pointed out that this is compl icated and explained that there were 
issues where pharmacies have a primary insurance before traditional Med icaid.  There are 
a variety of Office of I nspector General ongoing i nvestigations to see what the i mpact is to 
Med icaid nationwide. It is a new process for PBM reimbursement that has been noticed 
with in the last year. They want to make sure the PBM that the plan sponsor is using is not 
doing this method , and they want fu l l  transparency upfront. 
Line 1 0, page 2 f - They want to make sure anything that needs to be confidential remains 
confidentia l .  
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Senator Axness felt there was some contradiction  i n  the amendments. It wi l l  be available 
on the department website, fu l l  t ransparency, and then confidentia l .  How can i t  be fu l l  
transparency and confidential at  the same time? 

Dr. Joyce responded that for the department website, that is on ly subsection a. The ful l  
transparency is that they need to tel l  how much they are paying out, how much they are 
paid back. That is i n  the aggregate type of report and that is something that can be ful ly 
out in the open. 

Senator Warner asked if there is a b idding process that goes on for this business or an 
individual negotiation where all the pharmacies get a share of the business but they have 
d ifferent rates. 

Dr. Joyce said the negotiation is not done by them, but they are fam il iar with what occurs. 
There wi l l  be a desire to have network coverage in  an area. If there is just one pharmacy, 
sometimes they are forced to pay more because they need to make sure they get 
coverage. When it comes to a town l ike Bismarck, as long as they can get one or two or 
three and they can p rovide services in the city, they wi l l  be happy to take the lowest bid ,  
and there m ight be some that aren't contracted. 

Chairman J udy Lee stated that the PBM wi l l  have a contract with whoever wants to 
participate i n  the network so they would have the option of participating or not. But it could 
sti l l  be a big h it to their customer base if they weren't. It is very compl icated in setting price. 

D r. Joyce agreed that it is not s imple. 

Chairman J udy Lee asked , when talking about the m in imum a nd maximums, if there were 
any d iscussions in  the House committee or Department of Human Services about whether 
or not there m ight be a benefit for not just a certain number of d rugs but for all the d rugs 
being covered. 

D r. Joyce repl ied that the reimbursement rate is for a l l  d rugs in general. There is a 
maximum al lowab le cost l ist which typically covers generics. They want to essentially give 
one reimbursement methodology and make it as transparent as possible, predictable and 
accountable .  As of right now the plan sponsor doesn 't know what the pharmacy is getting 
paid. This wou ld end u p  tel l ing them so they're going to know exactly how m uch they're 
paying the PBM for their fees in  add ition to that. This wil l have contention on the PBM side. 

C hairman J udy Lee asked if the pharmacist cou ld have a contract with the department as 
a Medicaid payer and then be contracted with others. D r. Joyce indicated yes. 

Marnie Walth , Sanford Health ,  testified NEUTRAL. I n  reading the bi l l  and having legal 
counsel review it, she had a q uestion perta in ing to section 1 -3a which d iscusses the 
reimbursement. Does this requ i re reporting the methodology or the reporting of min imum 
and maximum amounts? It sounds l ike the intent is the minimum and maximum amounts. 
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C hairman Judy lee said that was a good point and then asked if it was her impression 
that the goal of al l  the stakeholders is the same or not. I s  there a need for clarifying 
language? 

Ms. Walth stated that one common goal is that the pharmacies are paid fairly for their 
work. As a part of the Medicaid expansion contract, they went back and worked together 
with the pharmacies to be more fai r  to al l  the parties involved , but without legislating .  

Chairman Judy lee said she was not comfy with legislative intrusion i n  the business 
relationships. 

Ms. Walth had another question .  In section 1 -3b relating to transparency of costs, their 
legal cou ncil doesn't feel  they wi l l  have the abi l ity to do that. That's proprietary information. 
Even in the aggregate. 

I N  FAVOR of H B  1 04 1  
No further testimony 

O PPOSITION TO H B  1 041  
Jack McDonald ,  Prime Therapeutics, testified i n  OPPOSITIO N  to  H B  1 04 1 .  
(Attachment #2) (34:50-36:25) 

Chairman J udy lee said there is a problem with out of state expectation for 
pharmaceuticals that is d ifferent from the med ical reviews. After hearing from Dr. Joyce, 
section 3, l ine 7, page 2, d ,  C hairman J udy Lee has a personal affection for that section . 
Since there has been abuse for that provision , that it be vetted the same as medical claims, 
deserves some attention .  It is intended to make sure the requ i rements for d rug claims are 
looked at i n  the same way as the requ i rements are currently i n  p lace for medical claims for 
Med icaid Expansion . 

Mr. McDonald pointed out the three contiguous states. 

C hairman Judy lee corrected the "other than". If I went to Mayo, or B i l l ings or Sioux 
Fal ls, it is okay. B ut other states I wou ld need prior authorization .  She would l ike M r. 
McDonald to look at that particular provision and see why that would be something to which 
a PBM would object. 

Mr. McDonald asked why they can 't do that now. 

C hairman Judy lee responded that they can't do it right now because the requ i rements for 
d rugs are not the same as medica l. Wil l  this make a d ifference when looking at that 
particular provision? 

Rod St. Auby n ,  representing Pharmacy Management Care Association ,  testified in 
OPPOSITION TO HB 1 041 . (Attachment #3)(40 :2 1 -5 1  : 50) 

C hairman Judy lee was hearing that what she thinks subsection d does and what she 
was hoping it wou ld do doesn 't get done concerning out of state peop le who are not l iving 
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here and who are benefitting from Medicaid expansion coverage of their prescription d rugs. 
She was hoping it wou ld fix a p roblem. 

M r. St. Aubyn doesn't th ink  it does. 

Senator Warner had some sense that th is is buyer's remorse. Are we looking at things 
that should have been negotiated earlier? 

M r. St. Aubyn wou ld say that is p robably true. There is nothing that prevents Med icaid or 
the Department of H uman Services from applying this to their specifications. 

(53 :34) Patric k  Ward , represents one of the PBMs. He provided testimony O PPOSING 
H B  1 041 from Mr. Harms a lobbyist for CVS Health. (Attachment #4) They agree with Mr. 
McDonald and M r. St. Aubyn . Pertaining to subsection d questions ,  he said that Dr. Joyce 
explained to h im what he is trying to accompl ish. The PBM's d id not understand that was 
the intent as it was written . Their concern was the interstate commerce clause type of 
concern and whether this can be enforced on other states or pharmacies i n  other states.  
He believes these things can be addressed contractual ly in  the bid proposal .  You wi l l  not 
have people want to bid on these contracts as it is written .  

There was n o  further testimony. 

The public hearing on HB 1 041  was closed . 
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The Senate Human Services Committee met on March 1 6, 20 1 5  to d iscuss HB 1 041 in 
committee work. 

Chairman J udy Lee reviewed the bi l l  and asked for additional information .  She requested 
help from the Department of Human Services. She also invited Michael Schwab to the 
podium.  

Michael Schwab clarified that al l  pharmacists have the abi l ity to negotiate contracts . I n  
theory that is correct. However, with Med icaid expansion, the opposite happened . During 
last session and interim,  it was stated the pharmacists could negotiate their contracts. A 
large number of the pharmacies would receive a canned response, "th is is the only we 
have at this t ime." Many times the pharmacy benefit management services what is 
perceived as a "take it or  leave it" contract. The second point of clarification is in regards to 
the clawback, wh ich is Section e of the b i l l .  Mr. Rod St. Aubyn indicated it is not an issue. 
Dr. Brenden Joyce , Department of Human Services, d id touch that if this is brought 
forward , there is a possib i l ity of a breach in contract with the pharmacy(ies) involved. Mr. 
Schwab provided an example to help i l lustrate. Typically, with a clawback, a patient can 
use a discount card . When sent i n  for adjudication ,  it comes back instantaneous and it wi l l  
show the copay is a certain dol lar, $ 1 00 for example. The patient and pharmacy is 
assuming it is a $ 1 00 copay, and the patient wi l l  pay the $ 1 00 copay amount. The 
pharmacist wil l  fin ish with the patient. The PBM is then automatically taking funds from that 
copay for future remittances from the pharmacy. So if the acquisition cost of that drug was 
$25, and the copay was $1 00 ,  the PBM wi l l  redact that amount from future remittances so 
the pharmacist wi l l  have $75 taken out for future remittances. So they are left with $25, 
when it should have been the $ 1 00 copay. The other instance they see this is in  h igh-end 
deductibles. In this circumstance, the copay is often inflated , and it is automatically taken 
back again .  How that affects the patient the most is the patient h its their maximum then 
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when they normal ly wou ld ,  and so they end up in the donut hole sooner than they typically 
wou ld have. The reasons we do not discuss the details is because there are attorney 
generals and OIG's looking at the situation .  There are four  states looking at the issue from 
a class action perspective. They are gathering data at this point. There are a lot of 
attorneys involved with regards to confidentiality provisions and clauses, or retribution to 
pharmacies. There may n ot be pharmacies from North Dakota from a whistle blower 
perspective, but there is some of that taking place as wel l .  Dr .  Joyce's example turned the 
light on to Medicaid - why is this happening where we are getting claims sent to us from 
pharmacies showing a negative amount. Mr. St. Aubyn stated why are we not talking about 
what the pharmacies get paid . When recal ling the bil l  from last session , that is one of the 
provisions that was in the bil l .  The pharmacists are not afraid to  have an explanation of 
benefits (EOB) after you come to the pharmacy. You get that on the hospital side, but you 
don't necessarily get that on the pharmacy side in terms of what the pharmacist was paid , 
what the plan was paid , and what the PBM was paid . They fought this last session. I n  
talking with other board members ,  there is no  problem in  disclosing what we are making as 
long as the other party discloses what they are making.  With regards to the comments that 
a lot of these provisions can be added to the contract or that the Department of H uman 
Services could do this, if the committee needs clarification on this , we wou ld like to know if 
that is true, and if it is in fact true,  maybe the bil l  is not needed . But if the Department of 
Human Services is wil ling to put forward the amendments, obviously we wou ld hope they 
do put it in the contract if that's the avenue they have available to them . If the PBM's are 
okay with it being put into the contract, then he is wondering where the issue is for putting it 
into statute.  

Chairman Judy lee stated she wou ld hate to see the Department of Human Services be 
the referee between the two sides who are obviously hostile to one another. Chai rman 
Judy Lee voiced her concern that the likelihood of these two sides coming together are 
slim . 

M r. Schwab explained they did h ave a task force, and some things were resolved , Giving 
Sanford Health some credit, they did come to the table as wel l  as the Board of P harmacy 
and the Department of H uman Services and a few legislators , and some issues were 
resolved . Part of the problem is that the contract Sanford has with Express Scripts is 
separate in terms of how it operates with the pharmacies. As much as Sanford may say 
one thing , the contract with the P BM's state something different. No different than in the 
interim , we were left with little recourse but to provide some information to the interim 
committee because our contracts with the PBM specifically state that al l  pharmacies are 
prohibited to talk to the plan sponsor directly, as wel l  as using a third party to talk to the 
plan sponsor. It is n ot so sim ple for us to call Sanford u n less we want to technical ly breach 
the contract. 

Senator Howard Anderson , J r. isn't it true that the state mac list that pharmacies get paid 
for products is public. 

M r. Schwab responded , based on our legislation passed last session ,  al l  mac lists are to 
be disclosed and updated within 7 days. For Medicaid , Mr. Schwab responded yes, but 
deferred to Dr. Joyce. 
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Senator Howard Anderson ,  J r. contin ued . For Med icaid fee, what the pharamacist gets 
paid is pub l ic .  Correct? 

M r. Schwab confirmed . The fee is publ ic. However, the MAC pricing l ist, he does not 
bel ieve is publ ic. They were asked to be exempt. 

Chairman Judy lee asked for clarification from Dr. B renden Joyce. Can al l  of the things 
that were mentioned earlier by someone who testified that cou ld be part of the contract? 
Can the Department of H uman Services put those things in  the contract rather than being 
part of statute? Some of this is specifics. 

Dr. Brendan Joyce, Department of Human Services, we've learned some lessons in  the 
process. We didn 't have a managed care contract to any sign ificant degree prior to this. 
We have learned a number of lessons in how the Request for Proposal (RFP) and contract 
wou ld be written .  Al l  contracts need approval by CMS,  and we are working on a contract 
effective for October 2014  that has not been approved yet. We need another contract 
effective January 1 ,  201 5 .  And we'l l  need anoth er contract down the road . We are getting 
what provisions we can get put in there as we are able to. There are a number of these 
provisions that cou ld be put in .  The plan sponsor has let us know that certain ones the 
Express Scripts contractor a re not happy with .  They do not want some of them. As Rod 
St. Aubyn eluded to earlier, you may put everyth ing you want i n  a contract but may not get 
any b idders on some of them. We sti l l  need the network. We sti l l  need to have providers 
that are happy. It is sti l l  state dol lars .  We are essentially having someone pay claims on 
behalf of us, and we were hoping that we cou ld tel l  them how they have to pay to some 
degree, at least give them some gu idel ines. 

Chairman J udy lee stated s ince you need CMS approval of al l  contracts, and this is a 
continuing thing for the Department of H uman Services, wou ldn't CMS rules or decisions 
supersede anyth ing that wou ld be in state statute anyway if it d iffered from what we might 
approve in this b i l l  o r  any other and what CMS say they approve in  your  contract? 

Dr. Joyce stated when talking about CMS, he was explaining the timeline to get something 
approved through them . CMS won't care so m uch about the provisions. They are more 
concerned about the access. 

Chairman Judy lee asked if the contracts are generally two years in  duration? 

D r. Joyce indicated that with th is contract, we have been somewhat concerned if we try to 
put some of these p rovisions i n  there that we wou ld be asked to re-procure the contract. 
When we did that after the last session , we worked very hard on it and we sti l l  d idn't get a 
contract signed u nt i l  December 3 1 , 201 3 .  And that was just to get the program launched. 
Obviously, CMS had a strong interest in  helping states get the Medicaid expansion through 
at that time, and they dedicated tremendous hours to get everything ready for review, such 
as the RFP, the review of the proposed contract, and the review of the responses. They 
don't have the resources to contin ue providing that effort in  the same timeframe. At his 
point in time, if we were to requ i re the provisions we are talking about, there would be some 
argument for re-procurement. 
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Dr. Joyce contin ued . Al l  of the fees are available on a search screen for the mac l ist. You 
can type in  any medication ,  and it wil l  tel l  you exactly what we pay for that med ication , 
whether it is a mac price ,  or just a calculated acqu isition price which is wholesale 
acqu isition price p lus 8% . You can search for any g iven drug at any point in time, incl uding 
the effective date, and it wi l l  te l l  you what we pay. It is not a l ist that is publ ished ,  due to the 
fact that we have changes every week, so we have n o  desire to publ ish a document to the 
web ,  but instead have an active fi le that is available on the web .  

Chairman J udy Lee recal led that someone brought up the potential conflict between 
confidential ity and tra nsparency. Are you comfortable with the way it is being done and not 
causing an issue for p roprietary information? 

Dr. Joyce responded for publ ished fees, for Med icaid , we are fu l ly publ ic ,  so everything is 
publ ished or avai lable. The exception is drug company rebate to specific with d rug-by­
drug. We can tel l  you in  the aggregate how much we get l ike we do in the budget, but we 
can never tel l  you h ow much we get for a specific d rug ,  as that is protected by Omnibus 
Budget Reconci l iation  Act of 1 990 (OBRA-90) . 

Chairman J udy Lee further recal led the discussion about min imum and maximum , where 
the maximum would lead to become the min imum.  

D r. Joyce confirmed th is cou ld  happen . The other option is to set one rate, and have them 
pay l ike a pharmacy benefit adm inistrator. Entities are able to h i re not a PBM but a 
Pharmacy Benefit Admin istrator (PBA), where they can tel l  them exactly what it is they 
want them to pay, and then they just do it. Worker's Compensation fol lows this method . 
They stated they want to the AWP minus 1 0  percent p lus $5 .00 .  They had to pay al l  the 
pharmacies at that rate. 

Chairman J udy Lee asked whether they were rural or  u rban .  

M r. Joyce confirmed u rban ,  rura l ,  i n  o r  out of state. 

Senator Howard Anderson , J r. stated there was some controversy regard ing page 1 ,  l ine 
1 9  and 20,  regard ing provider reimbursement methodology. Could we replace all that 
language that with "the Med icaid fee?" You already have that process establ ished . 

Dr. Joyce stated they could do this .  It is a publ ic fee, and it is a lready there .  

Senator Howard Anderson ,  J r. read , "provide and implement the Medicaid fee schedule 
for reimbursement of a l l  med ications and d ispensing fees" would replace language on l ine 
1 9  and 20.  Then continue on l ine 2 1 . This could be alternative language and simpl ify it for 
everyone. 

Chairman J udy Lee i nd icated she has additional language handed to her that states, "For 
specialty d rugs, the contract must contain drug-by-drug guarantees that assure that the 
State is obtain ing competitive pric ing." I don't thi nk  we have even talked about this. 

Dr. Joyce indicated this has not been d iscussed . 



Senate Human Services Committee 
HB 1 041 
03/1 6/201 5  
Page 5 

Chairman J udy Lee recal led her concern regard ing residency el ig ibi l ity. Obviously she 
m isinterpreted what "d" is in regards to other jurisd ictions. This may be the only b i l l  that we 
can plug some of those holes. We need the opportunity to d iscuss more whether or  not 
there is some propriety to a llow some latitude on changing some el igibi l ity determinations, 
and do we need statutory authority to do that. 

Dr. Joyce remembers the concerns with interfering with interstate commerce. 

Chairman J udy Lee stated that was because they were cal l ing for prior authorization other 
than North Dakota and the surround ing three states. So for Wisconsin and other states, 
you wou ld need p rior authorization , b ut you wou ldn't for M innesota, South Dakota or 
Montana. 

Dr. Joyce stated that when it comes to the benefit, there is the federal employee plan for 
instance .  If the plan wishes to have prior authorization for a product, they can requ i re prior 
authorization for a p rodu ct. It doesn't matter what state the employee works in, nor does it 
matter what state they get their prescriptions fi l led i n .  It is just prior authorization for a 
product. The medical side for Med icaid expansion requ i res prior authorization for out-of­
state services for that same reason .  He cannot imagine how a plan wou ld not be al lowed 
to requ i re prior authorization for something they are paying for. They can do that now, and 
it shouldn't matter state-to-state. 

C hairman J udy Lee asked for medical ,  it is legal to have prior authorization outside a 
particular area . So why wouldn't it for pharmacy? 

Dr. Joyce agrees - that is the issue. 

Chairman Judy Lee asked is there any reason it can't be the same for pharmacy? Is there 
some stipu lation that prescription d rugs are going to be? 

Dr. Joyce indicated he bel ieves someone was looking too quickly to understand what it is 
about .  Dr. Joyce ind icated the intent of this part of the amendment is to fix the disconnect 
between the medical side and the pharmacy side. The medical side is investigated to see if 
the person is sti l l  a resident of the State of North Dakota when they are getting an out-of­
state service. On the pharmacy side, they currently just pay the claim and do not do any 
investigation at a l l .  

Chairman J udy Lee asked for confirmation that "d" does this. 

Dr. Joyce responded yes .  

V.  Chairman Oley Larsen asked for clarification  on Page 2 ,  l i ne  4, i t  says to  provide ful l  
transparency of a l l  costs and rebates in aggregate. Were you just saying you can't do that? 

Dr. Joyce can provide the i nformation in the aggregate, but not d rug-by-drug .  
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The committee d iscussed having the suggested changes that Jennifer Clark has provided 
along with Senator Howard Anderson ,  Jr. 's language be drafted as a proposed 
amendment. The intern , Fem i ,  wil l  make the draft changes. 

(33:00) 
M ichael Schwab expressed h is  support for the bi l l  as presented today with the 
amendments from the department. 

C hairman J udy Lee stated we have three d ifferent perspectives here: the pharmacists, 
the Department of H uman Services, and the PBM's. The PBM's have a d ifferent view of 
how to handle this than the pharmacist who is looking at th is from another side. And the 
Department of H uman Services is in the m iddle for Medicaid expansion trying to figu re out 
how to pay for it. All three are important stakeholders. 

The i ntern , Femi ,  provided a copy of proposed language (attach # 1 ) . 

Chairman J udy Lee asked if there was any further comment from M r. Tupa or Dr. Joyce 
regarding the p roposed language. There was no comment from either. 

Dr. Joyce commented that if the language for Medicaid fee sched ule as adopted , it also 
takes care of the specialty d rug issue as wel l .  The Med icaid fee schedule wou ld be for all 
d rugs. So if the first proposed amendment language l ine was adopted , there wou ld be no 
need to i nclude the second p roposed l ine.  

Chairman Judy Lee asked Dr. Joyce what for comment on number 1 .  

Dr. Joyce responded that the only th ing that wou ld be bad is that we don't currently have 
the Med icaid fee schedu le i n  statute, for obvious reasons such that we need to make 
changes as you need to. Although the good thing is that it el iminates al l  arguments. 
Med icaid wou ld be stating th is is your  fee schedu le,  and this what you'l l  need to pay, and 
that is what they wou ld end up doing.  The only other bad th ing that cou ld come of it is if the 
federal government does requ i re us  to change our  reimbursement methodology, then there 
could be some issues with that. It wou ld change for everybody, but it cou ld be compl icated . 
The feds are talk ing about using an actual acquis ition cost methodology, that some private 
sector PBM's are n ot capable of doing . This is i n  draft from the feds ,  and it is not 
necessarily someth ing that is going to happen. It would actually be one of the first time the 
feds wou ld ever say you have to pay i n  th is fash ion .  

Chairman Judy Lee stated she can't i magine being so specific that we wou ld put the 
actual fee schedule i n  statute. 

Senator Howard Anderson, Jr. doesn't think we need the actual fee schedu le in statute, 
but just the words Medicaid fee schedu le. This then al lows the Department of Human 
Services to deal with it in rule or policy. 

Dr. Joyce confirmed . There could be compl ications if the federal ru le goes through .  
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C hairman J udy Lee asked if the feds change the rules, don't you just change the fee 
schedule. 

Dr. Joyce stated the new p rocess wou ld be the actual acquisition cost. What that means is  
essentially al l  d rug maximum allowable cost l ist, to where the feds do a weekly survey of 
d rug pricing ,  and they come out every week for the acq uisition costs for medications .  Then 
the d ispensing fee is based on the cost of the d ispensing survey. This fee ends up being 
$ 1 0 .50 per prescription in some states, and in some states it is $ 1 2 .00.  Sometimes they 
have different ones for d ifferent volumes of pharmacies, so it can be complex. If we end up 
with the proposed amendment in  statute, and we end up making that change, we would 
keep it as s imple as possible. 

Chairman J udy lee voiced her concerns if we are too specific in  statute. It would negate 
the whole thing accompl ished i n  prior sessions; for example, where the rural pharmacies 
were reimbursed at a h igher level because the volume wasn't there. If we d id that, don't we 
el im inate the abi l ity to have the d ifferentia l  which was done with Sanford Health? 

Dr. Joyce responded yes ,  the Sanford negotiations d iscussions that they had with the 
d ifferent pharmacies - it would el iminate that. If we wou ld had this in the current contract to 
start with , we wou ldn't have had those d iscussions. 

Dr. Joyce voiced that they have learned a lot of lessons,  and have tried to address some of 
the most important ones i n  the amendments put in  on  the House side. 

Chairman J udy Lee asked if Or. Joyce l ikes Senator Howard Anderson, Jr . 's suggested 
language or if he l ikes the original language better. 

Dr. Joyce responded that he p refers to have one rate, which is what Senator Howard 
Anderson ,  J r. language does. 

Chairman J udy Lee also asked M r. Tupa and M r. Schwab to comment on preference. Mr. 
Schwab indicated h is p reference wou ld be the Senator Howard Anderson , J r. language. 
Mr. Tupa d id not have a position e ither way. M r. Tupa indicated he does not represent any 
of the PBM's and was here for another b i l l .  

Dr.  Joyce stated to have the one rate wou ld be equ ivalent to what Workforce Safety does. 
They h i re a PBM and tel l  them the rate. 

V. Chairman Oley Larsen suggested that the language be shared with Mr. Rod St. Aubyn 
for h is i nput. The com mittee agreed . 
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The Senate Human Services Committee met on March 1 7, 201 5 to discuss H B  1 041 in 
committee work. 

Chairman J udy Lee reviewed the testimony and d iscussion for HB 1 041 . Discussions 
included : 

No issues with the amendments proposed by Jennifer Clark, Legislative Management 
Page 1 ,  l i nes 1 9  to 2 1 , regard ing min imum and maximum range, and replacing this with 
the Med icaid rate. The comm ittee concurred to this. Chairman Judy Lee asked Julie 
Leer from the Department of Human Services to help the intern , Femi ,  with this 
language. 

Senator Warner asked the committee, is the Med icaid rate based on the wholesale rate, 
m inus 1 0%,  p lus $5 .00 .  

Senator Howard Anderson , J r. responded that i t  is a l ittle more complicated than that. I t  
is not a $5 .00 fee but instead $4+ fee, and right now Medicaid sets that as the average 
wholesale price (AWP) minus $ 1 0 .00 p lus their fee .  Medicaid and the feds are always 
working on how they can set the acqu isition costs. The feds are moving towards an actual 
acqu isition cost. The fee wou ld be set in each state based on surveys of pharmacies and 
their cost of d ispensing.  The idea the feds wou ld l ike is to f ix the cost of what everybody 
really pays . Currently, that is a fungible number. Some people get a d iscount from the 
average wholesale price,  some people get rebates from manufacturers when they 
purchase th ings. The d ifficu lty is getting a reporting system that accurately reflects what 
they actual ly pay because there are so many issues . Once they arrive at that, the fee 
wou ld actually be re-determined based on dispensing surveys i n  the state . So it would 
change from what it is now, but nonetheless, there is a process in p lace to fix it today. 
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Senator Warner i nd icated that he no longer has any pharmacies in  h is d istrict, which is 
5 ,200 square m iles. But they do have tele-pharmacy. He assumes b ig-chain pharmacies 
wou ld have volume d iscounts ,  which isn't an issue i n  North Dakota. Do the i ndependent 
pharmacies have buying al l iances or coops that they can generate those kind of volume 
d iscounts? 

Senator Howard Anderson,  J r. stated there are buying coops that independent 
pharmacies are members of. There is one al l iance where there are about 4,000 
pharmacies i n  that. Most wholesalers actual ly have a buying g roup in buying generic d rugs 
that their pharmacies participate i n ,  and that is where the rebates come on the back s ide. 
The feds are trying to include al l of those in  the actual acq uisition costs. You take the 
rebates off the AWP and the rebates again on the back side and get to a price that is 
actually paid by peop le.  Large chains have their own b uying g roup.  

Chairman J udy Lee fou nd the language that had been suggested , "provide and implement 
the Medicaid fee schedu le for reimbursement of a l l  medications and d ispensing fees ." 
Chairman Judy Lee asked if J u l ie Leer, Department of H uman Services, could review this 
language. The com mittee concurred they would l ike the intent of this language included for 
a s ingle rate. 

Chairman Judy Lee reviewed the changes proposed by Jennifer Clark, Leg islative 
Management, as d iscussed i n  prior  testimony and committee work. 

Senator Warner asked a question  relative to pharmacies giving vaccinations, can they buy 
vaccines at the Medicaid rate also . 

Senator Howard Anderson, J r. answered when talk ing about the Medicaid rate , there is 
real ly no Med icaid rate for purchasing things. They would buy those at the same rate they 
wou ld buy their other  produ cts. The state does have a d iscounted rate for some of the 
vaccines that are purchased and g iven out from the state. But pharmacies don't buy them 
at that rate. If they are using vaccines for el ig ib le patients, the pharmacies can get them 
from the state cache and then they are used for those el igible patients in those few areas. 
Some of the pharmacies do provide that service. Most of the vaccines the pharmacy 
administers wou ld be bought at their regular contracts with their regu lar suppliers .  

Senator Warner asked i f  there are vaccines fung ible with i n  their stockpi les so you do not 
have to maintai n  separate vaccines. 

Chairman Judy Lee answered this is very compl icated and frustrating . Th is is a Health 
Department issue. There are fou r  stashes of vaccines that must be separated in a 
refrigerator and you can 't take from one and move to another, so you may have to go 
across the county to get from the proper stash for whichever g roup of chi ldren you are 
vaccinating .  There i s  noth ing s imple about vaccine processing .  

Senator Howard Anderson , J r. stated there are certain instances when the federa l  law 
states that manufacturers "will g ive" a certain d iscount, such as a 35% d iscount. Some of 
those vaccines are purchased by the Health Department for el igible patients. But the 
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manufacturer doesn't want anybody using those d iscounted purchases for non-el ig ible 
patients. On the vaccine,  you actual ly record the manufacturer and the lot number that you 
admin istered to the patient so it is tracked . 
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The Senate H uman Services Committee met on March 1 7 , 20 1 5 , 2 :29 p .m . , to d iscuss HB 
1 041 in committee work. 

The draft H B  1 041  with the proposed amendments was d istributed to the committee 
members (attach #1 ) .  

M r. Rod St. Au byn , representing the PCMA, provided clarification .  The i nformation they 
heard on the payback, Pat Ward is the one who hand les Express Scripts, and he was 
waiting to get some information .  H is in it ial information was that the paybacks that Pharma 
is push ing name brand d rugs.  They wou ld g ive a coupon for copay, so there wou ld be a 
h igher cost because of the name brand when there was a generic in  that particu lar case. In  
ta lking with Dr .  Brenden Joyce , and h is  understanding is that he has seen it on generics as 
wel l .  Mr. Aubyn asked if the com mittee could wait unti l  tomorrow, we can respond honestly 
what we find out on th is .  The people we talked to d idn't know anything about it, but Dr. 
Joyce ind icated several Pharmacy Benefit Managers (PBM) are doing this .  His 
understanding is that Parma is push ing the name brand versus the generic, the clawback 
was to recoup some of the cost of the more expensive d rug. 

Chairman J udy Lee stated the i nformation is so muffled . 

Mr. St. Aubyn concurred . We don't want to pay more money. He sti l l  th inks H B  1 041 is 
not necessary. Dr. Joyce feels he could do it cheaper through the Department of Human 
Services versus going through the PBM. Through Medicaid expansion , it was requ ired to 
go through private. 
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Mr. St. Aubyn if it is a situation with payback, and it is occurring with generic, can't imagine 
that there would be a coupon .  Chairman J udy Lee responded the brand name companies 
have bought the generic compan ies. 

Senator Howard Anderson, J r. what we are seeing in today's market is generics are 
being bought out by brand name companies . There are probably more rebates on generics 
today; prices have gone up sign ificantly on generics . 

Chairman J udy Lee set this one aside. 
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D Subcommittee 

D Conference Committee 

Committee Clerk Signature �4/d � 
Explanation or reason for introd uction of b i l l/resolution:  

A bi l l  relating to pharmacy benefit management services for the Med icaid expansion 
program 

Min utes : achments 

The Senate Human Services Committee met on March 1 7, 201 5 to d iscuss H B  1 041 1n 
committee work, th i rd time. 

Dr. Brenden Joyce, Department of Human Services, stated the Med icaid fee schedule 
could replace the m in imum/maxim um language. This is someth ing that could be shared 
with whatever pharmacy benefit management (PBM) is going to operating the program and 
we could g ive it to them weekly and keep them updated . We can do this if the legislature 
asks us. 
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25330 

D Subcommittee 

D Conference Committee 

Committee Clerk Signature � 

Explanation or reason for i ntrod uction of bi l l/resol ution:  

A bi l l  re lating to pharmacy benefit management services for the med icaid expansion 
program 

Min utes : h #1: Proposed Amendment 

The Senate H uman Services Committee met on March 24, 201 5  for H B  1 041  committee 
work. 

Magg ie Anderson (OHS) d iscussed the min imum or maximum,  or the Med icaid rate . If it 
is changed to Med icaid, there wi l l  be a fiscal note. So we would prefer to do the m in imum. 

Chairman J udy Lee handed out the proposed amendment from Rod St. Aubyn . (attach 
#1 ) Chairman Judy Lee explained the language i n  the proposed amendment. Rod's 
proposed language would be l ine 1 7 , and the m in imum wou ld be l ine 20. 

Maggie Anderson (OHS) doesn't see the language wou ld have a negative impact. 

Senator Howard Anderson, J r. it would mean that you wouldn't get any publ ication unti l 
January 1 ,  2016 .  

Maggie Anderson (OHS) confi rmed , that some of the data we wouldn't have unti l then.  

Chairman J udy Lee ind icated the th is amendment would p lug into the amendment 
previously provided . We've el iminated the "and maximum."  We talked about the 
reimbursement, "must" on l ines 1 9 , 20, 2 1 . 

Magg ie Anderson (OHS) asked for clarification ,  page 1 of the engrossed b i l l ,  we use the 
word min imum twice . It appears that both min im ums have been struck. We do not want to 
do that. The min imum needs to stay before the maximum.  

Chairman J udy Lee and the committee confi rmed . They read through the b i l l  with the 
proposed changes. 
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Magg ie Anderson (OHS) asked the way it came from the House, that mai l  order cannot be 
the sole order of service. So if you l ive i n  an area where the health plan has not been able 
to secure, does it have a double meaning to it? 

Senator Howard Anderson, J r. stated that it can 't j ust be mai l  order. That was the intent. 
V. Chairman Oley Larsen stated that language came from Jennifer Clark, leg islative 
management. 

Senator Warner req uested clarification on subsection d, starting on l ine 7, "to ensure that 
the pharmacy services obtained i n  ju risdictions other than this state and its three 
contiguous states are subject to prior authorization and reporting to the department for 
el ig ib i l ity verification . "  Wasn 't there some concern that we were imposing an external ity on 
pharmacies that we had no j urisdiction? 

Senator Howard Anderson, J r. responded that Brenden Joyce stated that we have the 
right that we have n ow set what we pay for a l l  over the country, so that shouldn't be a 
problem. 

Magg ie Anderson (OHS) this is a requ i rement to the health plan , and not to the pharmacy. 
It is no add itional work to the pharmacy, but it cou ld be additional work to the health p lan .  

Senator Dever com mented the voting laws say that residency is where it is  unti l  you 
establ ish it somewhere else. Does that apply here? 

Maggie Anderson (OHS) answered with in Medicaid ,  if you are ind ividual over age of 21  
and you arrive i n  North Dakota, you can apply for Medicaid i n  North Dakota. That 
ind ividual may move somewhere else and not notify the state about the change in  
residence - we don't want to pay whi le they are somewhere else. 

Senator Dever asked for clarification ,  so they don't have to be a resident for 30 days. 

Mag g ie Anderson (OHS) answered no, not for Medicaid purposes. 

V. Chairman Oley Larsen commented that goes with the federal government and a health 
event, where you can change you r  health plan . If you change your  geographical area, 
because they've changed their event, they can change residence. 

Magg ie Anderson (OHS) stated that someone moving l i ke that, there are various 
components of your  e l ig ib i l ity, one of them being income, and that wou ld l ikely change with 
a move l ike that, and so it is important that you are applying i n  the state where you are 
currently a resident and you continue to meet the e l ig ib i l ity criteria ,  includ ing financial . 
Because Medicaid expansion is a premium,  where we pay .for the month , that person wou ld 
have coverage through the end of the month i n  which we become aware of a residency 
change. If they contin ue to be Med icaid el igible i n  the other state, then they can apply 
there. This is not new d ue to Med icaid expansion , b ut something that the Department of 
H uman Services has been attentive to because of traditional Med icaid . 
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Senator Howard Anderson,  J r. moved to ADOPT AMENDMENT, including the l ine from 
Mr. Rod St. Aubyn . The motion was seconded by Senator Axness . No d iscussion. 

Rol l  Cal l  Vote to Amend 
§ Yes , Q No, Q Absent. Motion passes. 

Senator Howard Anderson , J r. moved the Senate H uman Services Committee DO PASS 
HB 1 041 AS AMENDED.  The motion was seconded by Senator Axness. No d iscussion. 

Roll Call Vote 
§ Yes, Q No, Q Absent. Motion passes. 

Senator Howard Anderson,  J r. wil l  carry HB 1 041 to the floor. 



1 5.0303.02001 
Title.03000 

Adopted by the Human Services Committee 

March 24, 201 5  

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1 04 1  

Page 1 ,  line 2,  after "program" insert " ;  and t o  provide for application" 

Page 1 ,  line 20, after "identifies" insert "the" 

Page 1 ,  l ine 20, replace "and maximum amounts" with "amount" 

Page 1 ,  line 20, after "pharmacy" insert "providers for each medication. The reimbursement" 

Page 2, line 6, remove "only" 

Page 2, line 6, after "order" insert "to be the sole method of service" 

Page 2, line 1 1 ,  replace "its" with "the private carrier's" 

Page 2, l ine 1 1 ,  replace "that" with "which" 

Page 2, after l ine 1 6, insert: 

"SECTION 2. APPLICATION. This Act applies to a contract entered or renewed 
on or after the effective date of this Act." 

Renumber accordingly 

Page No. 1 1 5.0303.02001 
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Com Standing Committee Report 
March 25, 201 5 7:46am 

Module ID: s_stcomrep_54_01 2  
Carrier: Anderson 

Insert LC: 1 5.0303.02001 Title: 03000 

REPORT OF STANDING COMMITTEE 
HB 1 041 , as engrossed: H u man Services Committee (Sen .  J. lee, Chairman) 

recommends AMEN DMENTS AS FOLLOWS and when so amended, recommends 
DO PASS (6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1 04 1  
was placed on the Sixth order on the calendar. 

Page 1 ,  l ine 2 ,  after "program" i nsert "; and to provide for appl ication" 

Page 1 ,  l ine 20, after "identifies" i nsert "the" 

Page 1 ,  l ine 20, replace "and maximum amounts" with "amount" 

Page 1 ,  l ine 20, after "pharmacy" i nsert "providers for each medication .  The reimbursement" 

Page 2 ,  l ine 6, remove "only" 

Page 2, l ine 6, after "order" insert "to be the sole method of service" 

Page 2, l ine 1 1 ,  replace "its" with "the private carrier's" 

Page 2, l ine 1 1 ,  replace "that" with "which" 

Page 2,  after l ine 1 6, insert: 

"SECTION 2. APPLICATION. This Act applies to a contract entered or 
renewed on or after the effective date of this Act." 

Renumber accord ingly 

( 1 )  DESK (3) COMMITTEE Page 1 s_stcomrep_54_01 2  
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Testimony 
House Bi l l  1 04 1  - Depa rtment of H u m a n  Services 

House H u man Services Comm ittee 
Representative Robin Weisz, Chairman 

January 1 2, 20 1 5  

)f-/ 

Ch a i rm a n  Weisz, a n d  m e m bers of the H o use H u m a n  Serv ices Com m ittee,  

I am B re n d a n  Joyce, P h a rm D ,  Ad m i n istrato r of P h a rm a cy S e rv i ces for the 

M e d i c a l  S e rvices Div is ion of the Depa rtment of H u m a n  S e rv i ces 

( De pa rtm e n t) .  I am h e re tod a y  to p rovide i nfo rm ati o n  reg a rd i n g H o use 

B i l l  1 04 1 .  

At the co n c l u s i o n  of the 20 1 3  legis l ative sessio n ,  the Depa rtment beg a n  

work o n  i m p le m entati o n  of the Medica id  Expa nsi o n .  T h i s  i n vo l ved 

s i g n ifi ca nt t ime for Depa rtment staff a n d  staff fro m the Centers fo r 

M ed ica re a n d  M ed icaid Services ( C M S ) . It i s  i m porta nt to n ote that C M S  

staff were org a n i zed i nto very effic ient "topic  specific" tea m s  a n d  were 

d i rected to e n s u re that states e l ecti n g  to expa n d ,  wo u l d  be a b l e  to 

s u ccessfu l l y  l a u n ch t h e i r  Medica id  Expansion prog ra m s  by J a n u a ry 1 ,  

2 0 1 4 .  W ith a l l  of th is  effort o n  both the state a n d  fed e ra l  e n d s ,  a s  we l l  as 

the effo rts of the hea lth p lan vendor, the contract was a p p roved by C M S  

a n d  s i g ned by the Depa rtment a n d  the S a n ford H ea lth P l a n  o n  Dece m be r  

3 1 ,  2 0 1 3  - o n e  d a y  before the l a u n ch of N o rth Da kota M e d i c a i d  

Expa n s i o n  covera g e .  

Acco rd i n g t o  p rocu re m e n t  ru l es,  S u bsecti on 3 o f  Sect ion 1 o f  H B  1 0 4 1  is a 

s ig n ifica nt scope c h a n g e  such that the Depa rtment wo u l d  have to re­

p rocu re the hea lth p l a n  ( re-b id  the contract) . C M S  reso u rces have 

ret u rn ed to thei r p re- M ed i ca id Expa nsion work, w h ich w i l l  i m pa ct the 

a m o u n t of ti me needed to fi n ish a re- p roc u rement a n d  secu re a new 

con tract. G i ven this, if H B  1 04 1  passes, the Departm e n t  expects the 

J 



effective date fo r a new contract as a res u l t  of a re- p rocu re ment to be n o  

soo n e r  t h a n  J a n u a ry 1 ,  2 0 1 7 .  T h e  Department is req u esti n g  a n  effective 

d ate of J a n u a ry 1,  2 0 1 7  be added HB 1 0 4 1  to coi n cide with the c h a n ges 

p roposed i n  th is  b i l l .  

W ith reg a rds to S u bsection 3 of Section 1 of H B  1 0 4 1 ,  if  the p h a rm a cy 

ben efits a re p rovided by a n  entity u n rel ated to the entity that p rovides 

m e d i ca l  ben efit, D H S  w i l l  e n s u re the fa c i l i tat ion of d ata s h a r i n g  i n  both 

d i recti o n s  to a l low the vendors to have co m plete patie n t  i nfo rmation so a s  

t o  p rovide t h e  best ca re coord i nation poss i b l e  fo r thei r reci p i ents . Fo r 

i n sta nce,  the p h a rm acy ben efit ma n a g e r  needs to know a patie nt's 

d i a g n osis to e n s u re they p rovide coverage fo r the m ost a p p ro p riate 

m ed ication fo r that patient, and the med ica l ben efit p rov i d e r  needs to 

k n ow the med icat ion a patient is ta k i n g  to e n s u re p roper physic i a n  v is its 

a re ta k i n g  p l a ce to m o n itor that med ication . 

Costs fo r the p h a rm a cy portion of the ma n a g ed ca re org a n i zation ( M CO )  

p ro d u ct a re b l e n d ed i nto the overa l l  m o n t h l y  ca p itated ( pe r  m e m be r  per 

month)  rate ; therefo re, it is  not poss i b l e  to d i rectly co m pa re the fisca l 

effect of M CO to Tra d itio n a l  Medica i d  Fee-for-Service ( FFS ) .  H oweve r, 

the M CO a rra n g e m e n t  p rovides payment to the p h a rm a cy d i s pe n s i n g  t h e  

p rescri pti o n ,  a payment t o  t h e  P h a rm a cy Ben efits M a n a g e r  ( PB M )  

a ut h o ri z i n g  payment to t h e  p h a rm a cy fo r the p rescri pti o n ,  a n d  p a y m e n t  

t o  the hea lth p l a n  w h ich con tracted w i t h  t h e  P B M  to coord i n ate t h e  

p h a rmacy com pon ent.  W ith a Tra d itio n a l  Med ica id F F S  p h a rm a cy 

payment a p proach,  o n l y  o n e  entity (the p h a rm a cy )  w o u l d  be rece i v i n g  a 

paym ent.  Also, with Tra d itio n a l  N D  Med ica id FFS , a l l  p rescri pti o n s  wo u l d  

b e  fro m m a n u fa ctu re rs that pa rtici pate i n  the M ed i ca i d  D rug Rebate 

p rog ra m  a n d  the D rug Use Review Boa rd 's prior a uthorizat ion p rog ra m 

2 



w o u l d  be fo l l owed . The refore, it is expected that re bate co l l ecti o n s  w o u l d  

b e  g reater th a n  u n d e r  t h e  M CO mode l .  

S u bsect ion 3 . b . 4  of H B  1 0 4 1  req u i res a n  a n n u a l  a u d it of th e p h a rm a cy 

ben efit m a n a g e r  if the p h a rmacy ben efits a re n ot m a n a g ed by the 

Depa rtment.  As refl ected in the fi sca l n ote fo r HB 1 04 1 ,  the esti m a ted 

costs for that service a re $ 1 0 0 , 0 0 0  per a n n u a l  a u d it . If this section 

rem a i n s i n  the b i l l ,  the Department req u ests an a p p ro p riati o n  be a d ded to 

cover the ex pected costs of the a u d it .  

This  co n c l u d es my testi m o n y .  I wou l d  be ha ppy to a n swer a n y  q u esti o n s  

t h e  co m m ittee m a y  h a ve .  Th a n k  you . 
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N O R T H  D A K O T A 
P H A R M A C I S T S  
A S S O C I A T I O N  

Ho use H u m a n  Service Com m ittee 

H B  1041 - 1/12/15 

9 :30 - Fort U n i o n  Room 

C h a i r m a n  a n d  m e m bers of the Com m ittee, for the record my n a m e  is  M i ke Schwa b, Executive 

Vice P resid ent of the N o rth D a kota P h a rm acists Association ( N D PhA).  We a re here today i n  

s u p port o f  H B  1041, which comes from the I nterim Comm ittee o n  H e a lth Reform. 

Th e N o rth Da kota P h a rm a cists Association has educated and a dvocated for i ncreased 

transpare ncy of p h a rm acy b e nefit m anager ( P B M }  p ractices and the model  it wh ich they 

o p e rate u nder .  This b i l l  wou l d  b u i ld on the h isto ry of the N o rth Dakota Legis latu re passing and 

i m p l e m ent ing other  tra n s p a rency req u i re ments of  PBMs a n d  how they operate for State p lans 

as wel l  as co m m ercia l  p l a n s .  

We wou l d  l i ke to offe r o n e  s h o rt a m en d m ent t o  H B  1041. On page 2,  w e  wo u ld l i ke t o  replace 

l etter ( b )  with t h e  fo l lowi ng:  

b .  If  the p h a rm acy ben efit m a n agem ent com ponent is n ot provided thro ugh the 

d e p a rtment, a ny contract b etween the depa rtment for the ph armacy ben efit m a n agement 

component  m u st provide fo r: 

T h a n k  you for yo u r  time t h is morning.  I wou l d  be h a p py to try and a n swer any q u estions.  

Respectfu l l y, 

M i ke Schwa b 

EVP N D PhA 



January 1 6, 201 1 

I HOUSE HUMAN SERVICES COMM ITIEE 

. H B  1 041 

CHAI RMAN WEISZ AND MEMBERS OF THE COMM ITIEE: 

My name is Jack McDonald . I am appearing today on behalf of Prime 

Therapeutics, a pharmacy benefit manager who works primarily for Blue Cross-Blue 

Sh ield . 

Prime is taking a neutral position on this b i l l ,  but does bel ieve that if it is enacted 

there is a need for a confidential ity clause to protect the proprietary information that 

wou ld be submitted by the pharmacy benefit companies. 

Therefore, we respectfu lly request that you amend the bi l l  as I 've indicated 

below. 

If you have any questions, I wi l l  be happy to try to answer them . THANK YOU 

FOR YOU R  TI ME AND CONSIDERATION.  

PRO POSED AM ENDMENTS TO HOUSE B ILL 1 041  as introduced 

Page 2 ,  after l ine 1 1 ,  insert 

"c. Any information provided to the department of human services or any audit firm by 
a pharmacy benefit manager under this section shal l  be confidential pursuant to 
section 44-04-1 7. 1 of the North Dakota Century Code. "  

Renumber accordingly 



R E S E A R C H  P R O G R ES S  H O P E  

STAT E M E NT 

North Dakota House Bill 1 041 
January 1 0, 2015 

Position: The Pharmaceutical Research and Manufacturers of American (Ph RMA) 
appreciates the intent of HB 1 041 to promote transparency and accountabil ity. However, 
PhRMA has concerns with the legislation as currently drafted because it would require 
PBMs to disclose proprietary contracts and financial agreements for those servicing the 
Medicaid Managed Care expansion population without including a protection for 
confidential  information. As a result, it could jeopardize confidential trade secret 
agreements and compromise competition. 

HB 1 04 1  would require the disclosure of propriety agreements between a PBM servicing the 
Medicaid expansion population and prescription drug manufacturers. Such contracts are 
considered trade secrets and require confidential ity protection. As written, this bill could 
unintentionally compromise business agreements between drug manufacturers and PBMs. 

A trade secret is "any information that can be used in the operation of a business or other 
enterprise and that is sufficiently valuable and secret to afford an actual or potential economic 
advantage over others." Restatement (Third) of Unfair Competition § 39 (1995). The definition 
includes compilations of data, pricing, marketing techniques, and the identity of customers. 
Business and negotiating strategies vary by manufacturer, and those strategies are the product 
of focused research and -ongoing relationships with healthcare providers. Manufacturers engage 
in  strategic negotiations with clients to ensure that the most appropriate contract is approved for 
each ind ividual client's needs. Disclosure of the agreed upon terms for one client might 
compromise competition in drug negotiations with other clients. Such financial strategies are 
closely guarded by each manufacturer and are not commonly known. 

The risk of d isclosing confidential trade secrets can be el iminated by stipulating that rebate 
information is to be disclosed "in aggregate." The Affordable Care Act requires sim ilar 
disclosure in aggregate in Medicare Part D and the Marketplaces (Exchanges). This 
clarification will provide the State with the information it needs to carry out its Medicaid 
obl igations whi le protecting the confidentiality of the financial information in a manner that wil l  
not undermine business in the state. 

PhRMA urges North Dakota legislators to amend HB 1 04 1  to ensure the protection of 
confidential trade secrets. 

I 



PROPOSED AMEN DMENT TO HOUSE BILL NO. 1 041 

Page 2,  l ine 7,  after "rebates" insert " in aggregate" 

And renumber accord ingly 



�r-/1-/tl �I 
PROPOSED AMENDMENTS TO HOUSE B ILL  NO.  1 041 

Page 1 ,  remove l ines 1 9  through 24 

Page 2, l ine 1 ,  remove "b. If the pharmacy benefit management component is not provided 
through the" 

Page 2, l ine 2, replace "department, the" with "The" 

Page 2, l ine 2, remove "pharmacy benefit" 

Page 2, l ine 3, replace "manager" with "private carrier" 

Page 2, l ine 3, remove "provide for" 

Page 2, remove l ines 4 through 6 

Page 2, l ine 7, replace "Ql Full" with: 

Provide a reimbursement methodology for al l medications and dispensing 
fees which identifies minimum and maximum amounts paid to pharmacy 
providers for each medication. I n  addition, the reimbursement 
methodology, at a minimum, must: 
ill Be avai lable on the department's website . 
.(21 Encompass all types of pharmacy providers regardless of whether 

the pharmacy benefits are being paid through the private carrier or 
contractor or subcontractor of the private carrier under this 
section . 

Provide ful l" 

Page 2,  l ine 7 ,  replace "; and" with an underscored period 

Page 2, replace l ines 8 through � 1 with: 

"c. Allow an individual to obtain medication from a pharmacy that provides 
mail order service; however, the contract may not require only mail-order. 
Ensure that pharmacy services obtained in jurisdictions other than this 
state and its three contiguous states are subject to prior authorization and 
reporting to the department for el igibi l ity verification. 
Ensure the payments to pharmacy providers do not include a required 
payback amount to the private carrier or one of its contractors or 
subcontractors that is not representative of the amounts allowed under 
the reimbursement methodology provided in subdivision a."  

Renumber accordingly 
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Senate H u m a n  Service Com mittee 

HB 1041 - 3/16/15 

9:00 - Red River Room 

Madam Cha ir  a n d  m e mbers of the Committee, for the record my name is M i ke Schwab, 

Executive Vice Pres ident of the N orth Dakota Pharmacists Association (NDPhA). We a re here 

today i n  support of H B  1041, w h ich comes from the I nterim Health Reform Committee. 

The North D akota P h a rmacists Association h as educated a n d  advocated for i ncreased 

transparency of pharmacy benefit m anager (PBM) pract ices and the model it which they 

operate u nder.  This b i l l  wou l d  b u i l d  on the h i story of the North Dakota Legislature passing a n d  

implementing oth er transparency requ i rements of P B M s  a n d  how they operate for State plans 

as well as commerci a l  plans.  

H B  1041 was amended i n  the H ouse based off of suggested language p rovided by the 

Departm ent of H u ma n  Services. We support the amendments that were adopted and support 

the engrossed vers ion of the b i l l  i n  front of you. 

Thank you for you r  t ime t h is morning.  I wou l d  be happy to try and a nswer any q uestions. 

Respectful ly, 

� �-d---
M i ke Schwab 

EVP N DPhA 
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My name is Jack McDonald. I am appearing today on behalf of Prime 

Therapeutics, a pharmacy benefit manager who works primarily for Blue Cross-Blue 

Shield. 

Prime is opposed to this bi l l .  I t  is u nnecessary s ince the Department of Human 

Services can already take any actions needed to implement contracts covering 

Medicaid expansion . 

H B  1 041 , as extensively a mended in the House, also forces pharmacy benefit 

managers (PBMs) to reveal confidential and proprietary information. 

Our first choice is to g ive this bi l l  a DO N OT PASS. However, if this is not your  

first choice, then we respectful ly request that you amend the b ill as  I 've indicated below. 

I 've also attached a marked-up copy of the bi l l  that shows the effect of our proposed 

amendments. 

If you have any q uestions, I wil l  be happy to try to answer them. THANK YOU 

FOR YOU R  TIME AND CONSIDERATIO N .  

PROPOSE D  AMENDMENTS T O  ENGROSSED HOUSE BILL N O .  1 04 1  

O n  page 1 ,  delete l ines 1 9-22 

On page 2, delete l ines 1 -3 

On page 2 ,  l ine 4,  change "b . "  to "a." 

On page 2, l i ne 5 ,  change "c. " to "b." 

On Page 2 ,  delete l ines 7-1 3 

On page 2 ,  l i ne 1 4 ,  change "L." to "c." 

Renumber accordingly.  
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Sixty-fourth 
Legislative Assembly 
of North Dakota 

Introduced by 

Legislative Management 

FIRST ENGROSSMENT 

ENGROSSED HOUSE BILL N0. 1 041 

(Health Care Reform Review Committee) 

1 A BILL for an Act to amend and reenact section 50-24. 1 -37 of the North Dakota Century Code, 

2 relating to pharmacy benefit management services for the medicaid expansion program. 

3 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

4 SECTION 1 .  AMENDMENT. Section 50-24. 1 -37 of the North Dakota Century Code is 

5 amended and reenacted as follows: 

6 50-24. 1 -37. (Effective January 1 ,  201 4, through July 31 , 201 7) Medicaid expansion. 

7 1 .  The department of human services shall expand medical assistance coverage as 

8 

9 

1 0  

1 1  

1 2  

authorized by the federal Patient Protection and Affordable Care Act [Pub. L. 1 1 1 -1 48), 

as amended by the Health Care and Education Reconciliation Act of 201 0  [Pub. L. 

1 1 1 -1 52) to individuals under sixty-five years of age with income below one hundred 

thirty-eight percent of the federal poverty level ,  based on modified adjusted gross 

income. 

1 3  2.  The department of  human services shall inform new enrollees in the medical 

1 4  assistance program that benefits may be reduced or eliminated if federal participation 

1 5  decreases or is el iminated. 

1 6  3.  The department shall implement the expansion by bidding through private carriers or 

1 7  

1 8  

19 

20 
21 
22 

utilizing the health insurance exchange.  The contract between the department and the 

private carrier must: 

a. Provide a reimbursement methodologv fer all medications and dispensing fees 

which identifies minimum and maximum amounts paid to pharmacy methodology, 

at a minimum. must: 

ill Be available on the department's 'Nebsite; and 

Page No. 1 1 5 .0303.02000 
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@ Encompass all tvpes of pharmacv providers regardless of v1hether the 

pharmacy benefits are being paid through the private carrier or contractor or 

subcontractor of the private carrier under this section. 

b. a Provide full transparency of all costs and all rebates in aggregate. 

c.:.b. Allow an ind ividual to obtain medication from a pharmacy that provides mail order 

service; however, the contract may not require only mai l  order. 

d. Ensure that pharmacy services obtained in jurisdictions other than this state and 

its three contiguous states are subject to prior authorization and reporting to the 

department for eligibility verification. 

e. Ensure the payments to pharmacv providers do not include a required payback 

amount to the private carrier or one of its contractors or subcontractors that is not 

representative of the amounts allowed under the reimbursement methodology 

provided in subdivision a. 

k Any information provided to the department of human services or any audit firm 

by a pharmacy benefit manager under this section is confidential under section 

44-04- 1 7 . 1 .  

Page No. 2 1 5 . 0303. 02000 
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Madam Chair  a n d  com mittee members, for the record I a m  Rod St. Aubyn representi ng the 

Pharmacy M a nagement Ca re Association (PCMA), which is a trad e  association for the pharmacy 

benefit managers (PBM's). 

As h as been previously exp la ined, HB 1041 was i ntro duced by the Health Care Reform Review 

Com mittee to address p roblems that occurred with the origina l  contract between the Medica id  

Division a n d  the contractor (Sanford Health P lan)  that was awarded the Medicaid Expansion 

contract for ND.  The p roblems that occu rred have s ince been resolved and the bi l l  is rea l ly 

u n necessary. I n  fact, there is a bsolutely no reason why the Medicaid department coul d  n ot 

establ ish some of these requ i rements i n  their  bid p roposal .  However, if these provisions were 

req u i red, it wou l d  be doubtful that a nyone wou ld offer a b i d .  

Unfortunately, the b i l l  was a m e n d e d  at t h e  last m i n ute d u ri ng t h e  com mittee work i n  t h e  

House a n d  there was virtua lly no t i m e  t o  address the a mend ments that were adopted i n  a n  

open heari ng. 

As a result, we vehemently oppose the b i l l  as currently written . The a mend ments create a n  

u n manageable s ituation a n d  w i l l  most l i kely raise costs for Medicaid.  The amendments do not 

make sense. On page 1, beginn ing o n  l ine  19 it requ i res that the rei m b u rsement methodology 

must be p rovided on the d epartment's website a n d  that it must identify min imum a n d  

maxim u m  a mounts pa id  t o  pharmacies. Typica l ly i n  N D, PBM's, working for their insu rer, must 

reimburse h igher amounts for rural  pharmacies because of their  l i m ited prescription vol u me 

a n d  to ensure a n  adeq uate n etwork that is requ i red by the State a n d  a lso the Federa l 

government. If the PBM's wou l d  h ave to d isclose these m i n i mums a n d  maximums, the 

m i n imums wou l d  q uickly become the maxi m u ms and raise the cost of prescription services for 

N D  Medicaid Expansion.  

Subdivision d .  begin n i ng on page 2, l ine 7, is p robably i l l egal as we most l i kely cannot control 

other state's pharmacies. 

We have no p roblem with transparency with the Medicaid d ivision but because of p ropri etary 

information we woul d  object to requ i ring that th is proprietary a nd confidential  info rmation be 

released to the publ ic.  

We wou l d  support the amendments offered by M r. McDonald. Otherwise, we wou l d  

recommend a D o  Not Pass recommendation for H B  1041. A s  I mentioned before, this i s  best 

l eft for the specifications when the Department bids these services. 

Tha n k  you for the opportunity to testify. I wou l d  be wi l l ing to try to answer a ny q u estions.  
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My name is Robert Harms. I am the lobbyist for CVS Health who is opposed to Engrossed HB 1041. CVS 

Health operates a P BM---a pharmacy benefits management company that provides service in North 

Dakota. 

We are opposed to Engrossed HB 1041 for several reasons. 

1. First the bill is unnecessary and invades the contract domain between the Medicaid program and 

private providers who contract with the Department of Human Services. There is no reason that the 

terms of the contract require mandates as described in the bil l----and more importantly if retained are 

l ikely to discourage others from bidding on the contract in the future. The state wants more 

competition for the Medicaid contract--not less. 

2. The bill sets up a "minimum and maxim um" payment threshold that essentially will default to the 

high-end---ultimately increasing costs to the provider (and the tax payers). Although CVS does not 

provide services to the Medicaid program---we may wish to compete for it one day. But more 

importantly we think Engrossed H B  1041 sets bad public policy that may find its way into our book of 

business in  the future, so we are opposed to the bi l l  for that reason as well. 

3. The bill contains provisions that are vague and a re unenforceable and require the publication of what 

essentially will be proprietary information (such as the minimum/maximum amounts above). For 

example: 

P. 2, l ine 4 says the contract m ust provide for "ful l  transparency" of al l  costs and rebates 

P. 2, l ine 7 attem pts to mandate prior authorizations in neighboring jurisdictions. 

These provisions are unenforceable, and wil l  be difficult to comply with by the provider. 

We agree with amendments submitted earlier by M r. McDonald, and if those amendments an� adopted 

we would be able to support the bi l l, but still believe it is unnecessary legislation. 

Thank you. 

Robert W. Harms 



Possible amendment for HB 1041 

�-J-( µ13 JO i/  0?/! �/:LO/) 
(1)  P rovide a nd implement the Medicaid fee schedule fo r reimbursement of all medications a nd 

d ispe nsing fees. 

This was actual ly brought up in d iscussions on the Ho use and of co urse Brendan stated the 

Depa rtment would implement whatever the legislature d irected them to do. Rep. Porter and 

Rep.  Weisz a sked why don't we j ust rei m burse pharmacies off the cu rrent Med ica id fee 

sched u le since th is is just a n  expa nsion of Medicaid .  The bil l  sat in their committee for 5 weeks 

a nd d u ri ng com m ittee work, it never ca m e  up again nor were we asked to comment. Either way, 

Page 1 l ine 19 helps to a d d ress the issue but sti l l  leaves the PBM so me wiggle room to sq ueeze 

some providers and pote ntia lly sti l l  pay themse lves more than what they might pay a pharmacy 

for the same d rug. 

Possible a mend ment to offer fo r HB 1041 

(1)  For specia lty d rugs, the co ntract must conta i n  d rug-by-d rug gua rantees that assure that the 

State is o bta i n i ng competitive pricing. 

This a mendment would guara ntee the State is obta ining com petitive prices on ALL SPECIALTY 

DRUGS not just the l ist the PBM provides. Typica l ly a PBM will  give a guarantee on 200 specia lty 

d rugs for exa mple b ut there a re a l ready a bout 800+ and I wil l  leave it up to you to determine 

what ha ppens with the other 600+ specia lty d rugs ( basically you pay whatever the PBM cha rges 

per se beca use there is no guara ntee especia l ly if it is fi l led at the PBM owned specia lty mai l  

order faci l ities) .  
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SECTIONl . AMENDMENT. Section 50-24. 1 -37 of the North Dakota Century Code is 

amended and reenacted as follows :  

50-24. 1 -37. (Effective January 1 ,  201 4, through July 3 1 ,  2 0 1 7) Medicaid expansion. 

1 .  The department of human services shall expand medical assistance coverage as 

authorized by the federal Patient Prote�tion and 
.
Affordable Care Act [Pub. L. 1 1 1 -

1 48] ,as amended by the Health Care and Education Reconciliation Act of 20 1 0  [Pub. 

L. 1 1 1 - 1 52] to individuals under sixty-five years of age with income below one hundred 

thirty-eight percent of the federal poverty level,  based on modified adjusted gross 

mcome. 

2. The department of human services shall inform new enrollees in the medical assistance 

program that benefits may be reduced or eliminated if federal participation decreases or is 

eliminated. 

3 .  The department shall implement the expansion by bidding through private carriers or 

utilizing the health insurance exchange. The contract between the department and the 

private carrier must: 

a. Provide a and implement the medicaid fee schedule for reimbursement 

methodology forof all medications and dispensing fees which identifies minimum 

and maximum amounts paid to pharmacy methodology, at a minimum, must: 

(1) Be available on the department's website; and 

(2) Encompass all types of pharmacy providers regardless of whether the 

pharmacy benefits are being paid through the private carrier or contractor 

or subcontractor of the private carrier under this section. 
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b. Provide full transparency of all costs and all rebates in aggregate. 

c. Allow an individual to obtain medication from a pharmacy that provides mail 

order service; however, the contract may not require enly-that mail order be the 

sole method of seryice. 

/ . 0 

d. Ensure that pharmacy services obtained in jurisdictions other than this state and 

its three contiguous states are subject to prior authorization and reporting to the 

department for eligibility verification. 

e. Ensure the payments to pharmacy providers do not include a required payback 

amount to the private carrier or one of its-the private carrier's contractors or 

subcontractors t:hat-which is not representative of the amounts allowed under the 

reimbursement methodology provided in subdivision a. 

f. Any information provided to the department of human services or any audit 

firm by a pharmacy benefit manager under this section is confidential under 

section 44-04- 1 7  . 1 .  
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ln  su bsection 3, replace the seco nd sentence with "After August 1, 2015, any new or renewecl{O'ntract 

between the department and the private carrier must:" [}it �J.Jtl 




