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Explanation or reason for introduction of bill/resolution: 

Relating to incorporation of federal law changes for the definition of salary eligibility for 
normal retirement benefits, benefit limitations, and withdraw! from fund under TFFR. 

Minutes: 1-3 

Chairman Kasper opened the hearing on HB 1064. 

Fay Kopp, Chief Retirement Officer, ND Teachers' Fund for Retirement, Deputy Executive 
Director, ND Retirement and Investment Office presented Testimony #1 attached. (1 :00-
5:53) 

Chairman Kasper Would you provide copies of the material you just mentioned? 

Fay Kopp You would like the letter from Segal (Attachment #2-3) as well as the letter from 
Ice Miller? Should I give it to Carmen? 

Chairman Kasper Please give it to Carmen and she can distribute it to the committee. 

Rep. Laning On Section 5 and 6 where they can buy years of service, what does that 
cost? I assume it is actuarially calculated to balance out with the state funds, etc. What 
does it cost to buy a year? 

Fay Kopp The ability for active members of the plan to purchase service credit if they 
purchase previously refunded assessments. Let us say they were a member of the plan, 
refunded out, and came back. Within 5 years of returning to teach, the amount they would 
have to pay to purchase service credit would be the amount they took out plus 6% interest. 
Anything beyond that 5-year window or any purchases of additional types of service credit-­
out of state service credit, government agency teaching credit, or other types of credit that 
would be purchased is calculated at the actuarially equivalent which does vary by member. 
It takes their service credit, their age, their salary into consideration in order to determine 
what the actuarially equivalent cost would be to purchase that additional service credit. 
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Rep. Wallman As a former member of the Fargo School Board, it is often very difficult for 
teachers to find the time and make the time to read the statue and understand these things. 
I think it is in the best interest of the consumers to have these as clear as they possibly can. 
I have found when we use the language "as amended", it creates a lot of extra work on the 
part of the consumer to go and find the federal tax code. Is it quite a lot of work to have 
that language in here rather than saying "as amended" throughout? Is it labor intensive to 
include the information? 

Fay Kopp It will include many additional pages to this bill every two years in order to list all 
of the sections that are referenced by these codes. While it can be done, it is a lot. What 
we are doing is referring to everything that is in the Internal Revenue Code. I believe the 
consumer is still going to have a hard time figuring out exactly what it is. I have 
paraphrased it and said what we are really talking about is the annual complement. You 
have to look further to find that. I believe it would be very difficult to only see that. What we 
had previously done was update it with new dates every two years but still did not show all 
of the varying potential errors of the Code. We would have to hire outside task counsel 
every two years to go through our complete Code to make every single thing that was 
affected would then also be referenced in our statue. There is both a cost element to it as 
well and certainly it is labor intensive. 

Chairman Kasper Rep. Wallman and committee, I don't believe our State Code publishes 
the Federal language and laws in it. We are publishing State Code and state laws so the 
reference is probably needed because we are not going to have the IRS code in our State 
Code. 

Rep. Steiner Do we have a definition of spouse in ND code and would that, for purposes of 
Federal tax law, the definition of spouse, would there be a conflict there? 

Fay Kopp I can't respond to that as far as within ND Century Code. Within TFFR we do 
not have a definition for spouse. We refer to a beneficiary and a beneficiary may be a 
spouse or someone else. We refer to spouse as whatever is within state law. Obviously, 
for our purposes of administering the plan with the exception of Federal tax code, we view 
spouse as being only opposite gender partners. 

No opposition. 

The hearing was closed. 

Rep. B. Koppelman Moved for a Do Pass. 

Rep. Seibel Seconded. 

A roll call vote was taken. 14 Yeas, 0 Nays. 

Rep. Seibel is the carrier. 
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Explanation or reason for introduction of bill/resolution: 

Relating to incorporation of federal law changes for the definition of salary eligibility for 
normal retirement benefits, benefit limitations, and withdrawal from fund under TFFR 

Minutes: ents 1-4 

Chairman Kasper opened the discussion on HB 1064. It had some cleanup from the 
federal government requiring to do certain things, and we asked Fay Kopp to give us some 
additional information to substantiate things. (Attachments 1-4) 

Rep. Seibel I went through the handouts, and I don't have any problem with what I read. 
There are certain things that the federal tax code requires, and there is nothing we can do 
about that. For this plan to remain to keep its status as a qualified governmental plan, I 
believe we have to do this. 

Rep. B. Koppelman My question is with the qualified government plan and although they 
said they may not qualify anymore, what the hinge pin to that was and would it be qualified 
under a different type of plan if we didn't do this? There were two parts I was bringing up 
before. One was the part of same sex marriages that were done in another state that we 
don't recognize here and how that applied. I think she answered that question. The 
second piece was whether or not it was good practice if it is allowed, and she seems to 
think that it is allowed to adopt the IRS Code by reference. 

Rep. Laning How significant are the consequences if we don't have a federally approved 
plan? 

Chairman Kasper When you are dealing with retirement plans which have federal rules 
and regulations that have to be followed, I think it would be really significant. I had asked 
Carmen to hold the bill until we received the information from TFFR, and we did already 
take our vote. I will sign and it will be ready to go. 

Rep. Seibel will carry the bill. 
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REPORT OF STANDING COMMITTEE 
HB 1064: Government and Veterans Affairs Committee (Rep. Kasper, Chairman) 

recommends DO PASS (14 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). 
HB 1064 was placed on the Eleventh order on the calendar. 
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Explanation or reason for introduction of bill/resolution: 

A BILL for an Act to amend and reenact subsection 10 of section 15-39.1-04, subsection 4 of 
section 15-39.1-10, sections 15-39.1-10.6 and 15-39.1-20, subsections 8 and 11 of section 
15-39.1-24, and section 15-39.1-34 of the North Dakota Century Code, relating to the 
incorporation of federal law changes for the definition of salary, eligibility for normal retirement 
benefits, benefit limitations, and withdrawal from the fund under the teachers' fund for 
retirement. 

Minutes: II Attachments 1 

Chairman Dever: Opened the hearing in HB 1064. 

Fay Kopp, Chief Retirement Officer, North Dakota Teachers' Fund for Retirement: 
See Attachment #1 for testimony in support of the bill. 

(4:05) Chairman Dever: There was no other testimony present and closed the hearing on 
HB 1064. 

Senator Nelson: Moved a Do Pass. 

Senator Poolman: Seconded. 

A Roll Call Vote Was Taken: 7 yeas, 0 nays, 0 absent. 

Motion Carried. 

Senator Nelson will carry the bill. 
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Fay Kopp, Chief Retirement Officer - ND Teachers' Fund for Retirement 
Deputy Executive Director - ND Retirement and Investment Office 

HB 1064 was submitted by the TFFR Board. The bill includes technical corrections which are 
required by federal tax law in order for TFFR to maintain its status as a qualified governmental 
plan. The bill does not make plan design changes, and was not submitted for funding 
improvement purposes. 

In general, the bill removes all Internal Revenue Code (IRC) date references and adds "as 
amended" language to clearly indicate that future IRC changes are intended to be 
incorporated. According to TFFR's legal counsel from the Attorney General's Office and 
Legislative Council staff, Article X, Section 3, of the ND Constitution allows adoption by 
reference of federal income tax laws as amended in the future . 

• Section 1. NDCC 15-39.1-04 (10) Definitions: Eligible Retirement Salary 

• 

Provision relates to the maximum annual compensation limit that can be used in benefit 
calculations ($265,000 in 2015). No active TFFR member currently has a salary large enough 
to be affected by this limit. 

Section 2. NDCC 15-39.1-10(4) Eligibility for benefits 

Provision relates to minimum distribution requirements requiring payment of retirement 
benefits at age 70.5 or termination of employment, whichever is later. 

Section 3. NDCC 15-39.1-10.6 Benefit limitations 

Provision relates to the Section 415 maximum annual benefit limit ($210,000 in 2015). To 
date, no retiree's benefit has exceeded the annual benefit limit. 

Section 4. NDCC 15-39.1-20 Withdrawal from Fund 

Provision provides that a member or a member's beneficiary may elect to have an eligible 
rollover distribution paid to an eligible retirement plan as allowed under IRC regulations . 

1 



Sections 5 and 6. NDCC 15-39.1-24 (8) and (11) Purchase of additional credit 

Provision provides for purchase of up to 5 years of nonqualified service credit and acceptance 
of eligible rollover distributions and transfers from eligible retirement plans as allowed under 
IRC regulations. 

Section 7. NDCC 15-39.1-34 Internal Revenue Code compliance 

Provision requires the board to administer the TFFR plan in compliance with various sections 
of the IRC and regulations as they apply to governmental plans. 

Actuarial Consultant and Outside Tax Counsel Review 

TFFR's actuarial consultant, Segal Company, has reviewed the bill. In their letter dated 
October 28, 2014, they noted the bill would not have a material actuarial cost impact on TFFR. 
They also stated the provisions of the bill do not appear to directly or significantly impact the 
benefits payable from TFFR. 

Additionally, outside tax counsel ( Ice Miller) was hired by TFFR to review plan statutes to 
determine whether any changes were necessary to comply with the U.S. Supreme Court ruling 

• 

in United States v. Windsor relating to same-gender marriages and the definition of spouse for 

• purposes of federal tax laws. Outside tax counsel advised TFFR that revising the IRC 
references to automatically update as the Code sections are amended was sufficient. 

Summary 

The Legislative Employee Benefits Programs Committee reviewed this bill (Bill Draft No. 140), 
and unanimously gave a favorable recommendation. 

On behalf of the TFFR Board, we respectfully request that your Committee give a "do pass" 
recommendation on HB1064. 

Thank you. 

• 
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*Segal Consulting 

101 North Wacker Drive Suite 500 Chicago, IL 60606-1724 
T 312.984.8500 www.segalco.com 

October 28, 20 14  

Senator Dick Dever, Chairman 
Employee Benefits Program Committee 
c/o Jennifer Clark 
North Dakota Legis lative Council  
State Capitol 
600 East Boulevard 
Bismarck, ND 58505 

Re: Technical Comments on Draft Bill No. 15.0140.02000 

Dear Senator Dever: 

As requested, we reviewed draft Bil l  No. 1 5 .0 140.02000, which proposes technical and 
administrative changes to the North Dakota Teachers' Fund for Retirement {TFFR). The 
fol lowing presents our analysis of such proposed changes found in the draft bi l l .  

Summary: The proposed legislation automatically updates federal comp liance provisions of the 
plan regarding Internal Revenue Code sections 40 1 (a)( l 7), 40 l (a)(9), 40 l (a)(3 1 ), 402(c) and 
4 1 5(b), (d) and (n), as such sections are amended, in various sections of the North Dakota 
Century Code (NDCC), chapter 1 5-39. 1 (Sections 1 ,  2, 3 and 4). In addition, the proposed 
legislation automatical ly updates Internal Revenue Code sections relating to salary reduction or 
salary deferral amounts, including sections 1 25, 1 32(f), 40 1 (k), 403(b), 4 14(h) and 457, as such 
sections are amended. 

Actuarial Cost Analysis: This bi l l  would have an immaterial actuarial cost impact on the TFFR. 

Technical Comments: Our comments on the bill are as fol lows: 

General Comments 

The bi l l  makes various prov isions of the plan consistent with current federal income tax laws. 
The provisions of this bi l l  do not appear to directly or significantly impact the benefits payable 
from the TFFR. 

Benefits, Compensation and HR Consulting. Member of The Segal Group. Offices throughout the United States and Canada 
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Compliance Issues 

The bil l  amends various sections of the North Dakota Century Code, chapter 1 5-39. 1 to change 
references under Internal Revenue Code section 40 l (a)(9), section 40 l (a)( l 7) (as well as Code 
references related to the definition of compensation under section 40 1 (a)( l 7)), section 
40 1 (a)(3 l ), section 402(c) and section 4 l 5(b ), (d) and (n) from the Code language in effect on 
August 1 ,  20 1 3  to instead be automatical ly updated as those Code sections are amended. No 
material changes have been made to these Internal Revenue Code sections since August 1, 20 1 3, 
other than the statutory indexing of dol lar amounts set forth in Code sections 40 1 (a)( l 7) and 
4 l 5(b). 

It is our understanding that external legal counsel reviewed your statutes to determine whether 
any changes were necessary to comply with the Supreme Court rul ing in United States v. 
Windsor relating to same-gender marriage and the definition of spouse for purposes of federal 
tax laws, and advised that revising the Internal Revenue Code references to be automatically 
updated as the Code sections are amended was sufficient for this purpose. Pursuant to IRS 
Notice 20 14- 1 9, any plan amendment necessary to comply with the Windsor decision must be 
effective June 26, 20 1 3  (unless an earlier effective date is selected), and governmental plans 
must be amended no later than the c lose of the first legislative session of the legislative body 
with the authority to amend the plan that ends after December 3 1 ,  2014 .  The IRS Notice 
suggests that, even if a plan amendment is not required, a clarify ing amendment may help ensure 
proper plan operations in the future. 

The information contained in this letter is provided within our role as the plan's actuary and 
benefits consultant and is not intended to provide tax or legal advice. We recommend that you 
address all issues described herein with your legal counsel .  

P lease contact us if  you have any questions or comments. 

Kim M. Nicholl, FSA, EA, FCA 
Senior Vice President & Actuary 

cc: Fay Kopp 
Matthew Strom 

5442418V4/13475.003 

Melanie Walker, JD 
Vice President 
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LEGAL COUNSEL 

M EMORANDUM 

TO: Fay Kopp, Shelly Schumacher, Jan Murtha 

CC: Sparb Collins 

FROM: Mary Beth Braitman, Tiffany A. Sharpley, and Malaika Caldwell 

DATE: August 18, 2014 

RE: North Dakota TFFR Compliance With Respect to U.S. v. Windsor 

This Memorandum focuses on our analysis of the impact of the U.S .  Supreme Court's 
U.S. v. Windsor ("Windsor") decision and Rev. Ruling 20 1 3- 1 7 , subsequent ly issued by the 
Internal Revenue Service ("IRS") on the North Dakota Teachers' Fund for Retirement ("TFFR"). 

BACKGROUND ON WINDSOR 

In Windsor, the Supreme Court ruled that section 3 of the Defense of Marriage Act 
("DOMA") was unconstitutional .  The holding by the Supreme Court provided that same-sex 
spouses who were married in a state that recognizes same-sex marriage as wel l  as in states that 
do not, must receive the same treatment as opposite-sex spouses for purposes of federa l law. 
The primary effect of this decision for TFFR is that for federa l tax purposes, a same-sex spouse 
must be treated the same as an opposite-sex spouse. The Supreme Court did not address section 
2 of DOMA, which a l lows a state to continue to decline to recognize the validity of same-sex 
marriages legal ly  performed in other states for limited state purposes. This means that North 
Dakota can continue to distinguish same-sex spouses from opposite-sex spouses for certain 
benefit design purposes. In Rev. Ruling 20 1 3- 1 7, the IRS has taken the position that for federa l 
tax purposes, the terms "husband and wife," "husband," "wife," "spouse," and "marriage," 
wherever used in the Internal Revenue Code ("Code") must be interpreted to include both same­
sex spouses and same-sex marriages. In its ruling, the IRS adopted a "place of celebration" test 
for determining the validity of same-sex marriage for federal tax purposes. 

We were asked to consider how the federa l tax rules have changed in ways which impact 
TFFR. TFFR is required to follow federa l tax law in order to maintain its status as a qua lified 
governmenta l p lan. 

TFFR'S TAX QUALIFICATION 

The primary advantages in TFFR retaining this status under Code Section 40 l (a) are that: 

• 

• 

T/3764098.2 

Emp loyer contributions are not taxable to members as they are made (or even 
vested) ; taxation only occurs when p lan distributions occur; 

Earnings and income are not taxed to the trust of the member (unti l  distribution) ; 
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• Certain favorable tax treatment may be avai lable to members when they receive 
plan distributions, e.g., ability to rollover eligible distributions; 

• Employers and members do not pay employment taxes (even if the positions are 
Social Security covered) when contributions are made or when benefits are paid. 

• TFFR is currently exempt from many costly and cumbersome Employee 
Retirement Income Security Act of 1 974 ("ERISA") nondiscrimination testing 
requirements; 

• TFFR may "pick up" employee contributions so that they are pre-tax when made; 
and 

• TFFR has favorable grandfathering and transitional rules under much IRS 
guidance. 

BASIS FOR OUR WINDSOR REPORT 

We prepared our Report and analysis using the North Dakota materials provided by Ms. 
Murtha on July 3, 20 14 .  For TFFR, this included the following: 

• North Dakota Constitution, Article X, Section 1 2( 1 ); 
• N.D.C.C. ("Century Code") Chapter 1 5-39. 1 ;  
• N.D.A.C. Article 82-05; 
• AG Letter Opinion 20 1 3-L-06; and 
• N.D.C.C. Sections 14-03-0 1 through 14-03-08. 

Our Report entailed an analysis of the impact of Windsor on the following TFFR plan 
provisions. Each of these provisions involved situations where North Dakota law provides for 
certain benefits or rights for spouses of members of TFFR. In each case, we were looking for 
scenarios in which the provision could remain as it is currently, versus when it was affected by 
federal tax law, and thus by the Windsor decision. 

I/3764098.2 

• Beneficiary Designation Rules; 

• P lan Rollovers; 

• Benefit Limitations under Code Section 4 1 5; 

• Record Confidentiality; 

• Survivor & Death Benefits; 

• Qualified Domestic Relations Orders (QDROs); and 

• Required Minimum Distributions (RMDs) . 
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I. Areas of Immediate Compliance 

During our review of these area, we broke our analysis down into three types of 
provisions - those governed by: (i) pure federal law; (ii) pure North Dakota state law; and (iii) a 
combination of both federal and state law. This review identified the need for TFFR to make 
few immediate compliance changes. However, as you may be aware, there are court cases 
pending in al l  circuits that raise certain issues that we wil l  not address here, because these issues 
have not been decided by the U .S .  Supreme Court. There are areas described in our review that 
may need to be revisited depending on the outcome of pending litigation cases. These are not 
discussed further in this memorandum. Our recommendations identify only those areas for the 
TFFR Board to consider for immediate action. 

A. Rollovers 

N.D.C.C § 15-39. 1-20 - Withdraw from Fund. We recommend the last line of this 
provision be revised to remove the date at the end of the provision which appears to limit the 
reference to the Internal Revenue Code section regarding rollovers to a specific date and time, 
which could raise questions since that date predates the Windsor decision. 

A member or beneficiary of a member may elect, at the time and 
under rules adopted by the Board, to have any portion of an 
eligible rollover distribution paid in a direct rol lover to an e ligible 
retirement p lan specified by the member or the beneficiary to the 
extent permitted by Section 40 1 ( a)(3 1) of the Internal Revenue 
Code iA effect OR A1:1g1:1st 1, 2011. 

Under the current language, all spouses would not have broad rollover rights. Windsor 
requires those broad rollover rights to be made avai lable to same-sex spouses as of the effective 
date of the Windsor decision, as well as opposite-sex spouses. 

B. Benefit Limitations 

N.D.C.C § 15-39. 1- 10.6 - Benefit Limitations. We recommend a revision to the 
following provision to remove the date references, which appears to limit the reference to the 
Internal Revenue Code section to a specific date and time, which could raise questions since that 
date is after the effective date imposed by Windsor. 

I/3764098.2 

Benefits with respect to a member part1c1pating under former 
chapter 15-39 or chapter 15-39. 1 or 15-39.2 may not exceed the 
maximum benefits specified under section 4 15 of the Internal 
Revenue Code [26 U.S .C. 4 15) in effect OR A1:1g1:1st 1, 2013, for 
governmental plans. The maximum dollar benefit applicable under 
section 4 15(b)( l )(A) of the Internal Revenue Code must reflect 
any increases in this amount provided under section 4 15 (  d) of the 
Internal Revenue Code s1:1bseq1:1eRt to A1:1g1:1st 1, 2013 ... 
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Windsor requires that the benefit limitations be administered to treat all spouses the same 
for purposes of applying these limits. 

C. Required Minimum Distributions 

N.D.C.C § 1 5-39. 1- 1 0  . . . We recommend a revision to the provision to remove the date 
reference, which appears to limit the reference to the Internal Revenue Code section to a specific 
date and time, which could raise questions since that date is after the effective date imposed by 
Windsor. 

(4) . . .  payment of mm1mum distributions must be made in 
accordance with Section 40 l (a)(9) of the Internal Revenue Code ffi 
effect on August 1, 2013, and the regulations issued under that 
section as applicable to governmental plans. 

The minimum distribution rules require distributions from a qualified plan to be made at 
certain times. Those times vary depending on whether the benefit is  payable to a spouse or a 
non-spouse. Windsor requires that all spouses (both same-sex and opposite-sex) be treated the 
same for this timing issue. 

ADDITIONAL COMMENTS 

In addition to the immediate areas of compliance described above, we also identified 
several administrative tools that TFFR may want to consider revising. These include potential 
changes to 4 15 testing, tax notices, retirement and survivor forms, and QDRO forms. 

T/3764098.2 
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Mr. Richard J. Riha 
Burleigh County State's Attorney 
514 E Thayer Ave 
Bismarck, ND 58501-4413 

Dear Mr. Riha: 

LETTER OPINION 
2013-L-06 

December 12, 2013 

T C?A I � ·:>..otS 
J 

HTS lo�� 

Thank you for your letter raising several questions relating to the effects a same-sex 
marriage, legally valid and entered in another state, has on an individual seeking a 
marriage license in North Dakota, where such a union is not recognized. You first ask 
whether a county recorder may issue a marriage license to an individual who had 
previously entered into a same-sex marriage which was valid in another state, did not 
obtain a divorce, and is now seeking to enter into a marriage legally recognized in North 
Dakota. You further ask whether such an individual would be committing a criminal 
violation by signing a marriage application, under oath, stating that he or she is 
"Single/Never Married." Finally, you ask whether the individual risks violating another 
state's bigamy statute if that individual obtains a marriage license in North Dakota, and 
moves back to a state in which the previous, same-sex marriage is valid and recognized. 

For the reasons discussed below, it is my opinion because explicitly prohibited by state 
constitution and statutes, an individual's previously valid same-sex marriage in another 
state is not legally recognized in North Dakota and he or she may be issued a valid 
marriage license here. Further, it is my opinion that since the North Dakota Constitution 
prohibits the recognition of such a union, the individual would not be committing a criminal 
violation in this state by indicating he or she was "Single/Never Married" on a signed 
marriage application. Finally, I decline to opine on the interpretation of another state's law 
and defer to state legislatures to resolve this unique issue . 
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LETTER OPINION 20i 3-L-06 
December i 2, 20i 3 
Page 2 

ANALYSIS 

I. 

I first address your question of whether a county recorder may issue a North Dakota 
marriage license to an individual who previously entered into a same-sex marriage, valid in 
another state, when that marriage is not recognized in this state, and our license 
application requires legal dissolution of a prior marriage.1 

In order to answer this question, I first turn to North Dakota's Constitution explicitly defining 
"marriage" to be between one man and one woman: 

Marriage consists only of the legal union between a man and a woman. No 
other domestic union, however denominated, may be recognized as a 
marriage or given the same or substantially equivalent legal effect. 2 

State statute contains similar restrictions: 

Marriage is a personal relation arising out of a civil contract between one 
man and one woman to which the consent of the parties is essential. The 
marriage relation may be entered into, maintained, annulled, or dissolved 
only as provided by law. A spouse refers only to a person of the opposite 
sex who is a husband or a wife.3 

North Dakota also prohibits recognition of a same-sex marriage that is valid in the 
jurisdiction in which it was contracted. North Dakota's recognition of foreign marriages is 
governed by N.D.C.C. § i4-03-08, which states: 

Except when residents of this state contract a marriage in another state 
which is prohibited under the laws of this state, all marriages contracted 
outside this state, which are valid according to the laws of the state or 
country where contracted, are valid in this state. This section applies only to 
a marriage contracted in another state or country which is between one man 
and one woman as husband and wife.4 

1 N.D.C.C. § i 4-03-06 "A marriage contracted by a person having a former husband or 
wife living, if the former marriage has not been annulled or dissolved, is illegal and void 
from the beginning unless such former husband or wife was absent and believed by such rerson to be dead for a period of five years immediately preceding such marriage." 

N.D. Const. art. XI, § 28 (emphasis added). 
3 N.D.C.C. § i4-03-0i (emphasis added) . 
4 N.D.C.C. § i 4-03-08 (emphasis added). 
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In interpreting this statute prior to the 1997 amendment, the Supreme Court of North 
Dakota held that marriages validly entered in other territories would be recognized in North 
Dakota unless expressly prohibited by law. 5 North Dakota Constitution art. XI, § 28 and 
N.D.C.C. § 14-03-01, expressly prohibit a marriage between persons of the same-sex, and 
therefore North Dakota does not recognize a same-sex marriage, as codified in N.D.C.C. 

§ 14-03-08. 

The extent to which North Dakota must recognize the laws of another state is governed by 
the Full Faith and Credit Clause ("Clause") of the United States Constitution. The Clause 
provides: "Full Faith and Credit shall be given in each State to the public Acts, Records, 
and judicial Proceedings of every other State. And the Congress may by general Laws 
prescribe the Manner in which such Acts, Records and Proceedings shall be proved and 
the Effect thereof."6 The United States Supreme Court, however, in applying the Full Faith 
and Credit Clause, made clear it "does not require a State to apply another State's law in 
violation of its own legitimate public policy." Nevada v. Hall, 440 U.S. 410, 422 (1979) 
(citing Pacific Ins. Co. v. Indus. Accident Comm'n, 306 U.S. 493 (1939)). The Court 
recognized marriage "has always been subject to the control of the legislature." Maynard v. 
Hill, 125 U.S. 190, 205 (1888). Thus, the Clause does not require one state to recognize 
and abide by the legislative judgments of another state concerning the recognition and 
validity of marriage if doing so would be contrary to its own "public policy." 

North Dakota's public policy to limit "marriage" to one man and one woman and prohibit 
recognition of same-sex marriages is articulated in, and supported by, the legislative 
history of N.D.C.C. §§ 14-03-01 and 14-03-08 and N.D. Const. art. XI, § 28. 

In 1997, the Fifty-fifth Legislative Assembly amended state marriage statutes defining the 
relationship as being between one man and one woman.7 Amendments were passed 
defining spouse as being a person of the opposite sex who is a husband or wife.8 Further 

5 See Johnson v. Johnson, 104 N.W.2d 8 (N.D. 1960) (North Dakota Supreme Court 
recognized a marriage valid and legally entered in another state, when such a marriage 
was not prohibited by the laws of North Dakota). See also, Pearson v. Person, 606 
N.W.2d 128, 131 (N.D. 2000) (although common law marriage cannot be entered into in 
North Dakota, such a marriage validly entered into in Canada may be entitled to 
recognition in North Dakota under N.D.C.C. § 14-03-08, because North Dakota law does 
not expressly prohibit such a marriage). Since same-sex marriages are expressly 
prohibited and not recognized in North Dakota, a same-sex marriage validly entered into in 
another state is not afforded recognition under N.D.C.C. § 14-03-08. 
6 U.S. Const. art. IV, § I; see also 28 U.S.C. § 1738. 
7 1997 N.D. Sess. Laws ch. 145, § I . 
a KL 
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amendment of state statute regulating what foreign marriages this state will recognize was 
made: 

14-03-08. Foreign marriages recognized - Exception. Alt Except 
when residents of this state contract a marriage in another state which is 
prohibited under the laws of this state. all marriages contracted outside e.f. 
this state, which are valid according to the laws of the state or country where 
contracted, are valid in this state. This section does not apply ·.vhen 
residents of this state contract a marriage in another state ·.vhich is 
prohibited under the laws of North Dakota. This section applies only to a 
marriage contracted in another state or country which is between one man 
and one woman as husband and wife. 9 

The legislature even went so far as to add the following effective date to the amendments: 

If the legislature of another state enacts a law under which a marriage 
between two individuals, other than between one man and one woman, is a 
valid marriage in that state or the highest court of another state holds that 
under the law of that state a marriage between two individuals, other than 
between one man and one woman, is a valid marriage, the governor of this 
state shall certify that fact to the legislative council. The certification must 
include the effective date of the other state's legislation or the date of the 
court decision. Sections 1 and 2 of this Act are effective as of the earlier of 
the effective date of that law or the date of that decision.10 

In a letter to the Senate Judiciary Committee, a Senate bill sponsor wrote: 

This bill is needed in our State to combat recognition of marriages other than 
between a man and woman now happening in other states - - the most 
obvious, Hawaii.11 

A state Representative also testified before the committee: 

This bill is a definition-of-marriage bill, not a gay-bashing bill. I t  would 
define marriage and spouse in Century Code for use in interpreting and 
applying laws. It would also allow the state to recognize marriages only 
between one man and one woman as husband and wife. 

9 kl§ 2. 
10 kl§ 3. 
11 Hearing on S.B. 2230 Before the S. Comm. on the Judiciary, 1997 N.D. Leg. (Feb. 5) 
(Statement of Sen. Watne). 
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This would specify the type of union that the state would recognize as 
a marriage and would eliminate platonic relationships being recognized as 
such. Seventeen states have passed similar legislation.12 

An additional Senate bill sponsor gave the following testimony before the House Judiciary 
Committee: 

As sponsor, I want to emphasize that the goal of this legislation is to 
treat people who may move here the same way we treat our own citizens --­

the same way we have always treated our own citizens. 

Our law, going way back to our early statehood, says we will not 
recognize marriages in North Dakota that are not between one man and one 
woman. Furthermore, if a resident leaves the state to enter into some other 
type of marriage, we will not recognize it. Since they made that clear, I am 
confident that it was the will of our founders that other types of marriages not 
be recognized if the partners are just moving here . 

I do not consider our founders, who originated this section of law, to 
be homophobes or bigots. They had never even heard of aids [sic]. They 
wrote this section of law because they recognize the importance and 
sanctity of the institution of marriage and they recognized that the institution 
of marriage is a cornerstone of the type of orderly society that has been in 
North Dakota for over 100 years.13 

It is clear the legislators' intent at the time of these amendments was to limit the state's 
recognition of foreign marriages to those between one man and one woman. The statutory 
language has remained unchanged. Further, the people of North Dakota voted in the 
general election of 2004 to add article XI, § 28 to the Constitution, which states, 
"[m]arriage consists only of the legal union between a man and a woman. No other 
domestic union, however denominated, may be recognized as a marriage or given the 
same or substantially equivalent legal effect." The amendment placed into our state 
constitution language makes it clear no other type of union can be recognized or given any 
legal effect.14 

12 Hearing on S.B. 2230 Before the S. Comm. on the Judiciary, 1997 N.D. Leg. (Feb. 5) 
(Statement of Rep. Sandvig). 
13 Hearing on S.B. 2230 Before the H. Comm. on the Judiciary, 1997 N.D. Leg. (Mar. 11) �Statement of Sen. Christmann) . 
4 N.D. Const. art. XI,§ 28. 
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Other federal law is relevant in my analysis. Congress, in enacting the federal Defense of 
Marriage Act15 (DOMA) legislatively addressed the issue of inter-state recognition of 
same-sex marriages. DOMA Section 2 provides: 

No State, territory, or possession of the United States, or Indian tribe, shall 
be required to give effect to any public act, record, or judicial proceeding of 
any other State, territory, possession or tribe respecting a relationship 
between persons of the same sex that is treated as a marriage under the 
laws of such other State, territory, possession, or tribe, or a right or claim 
arising from such relationship.16 

As DOMA articulates, there is no mandate under federal law for one state to recognize the 
same-sex marriage formed in another state. 

With no federal mandate requiring North Dakota to recognize a same-sex marriage 
performed in another state, and a clear public policy of "marriage" being as between one 
man and one woman embedded into our state constitution, it is my opinion that, under the 
law, the State of North Dakota does not recognize a same-sex marriage legally performed 
in another state, and that non-recognition is not in violation of the Full Faith and Credit 
Clause. 

Accordingly, under these facts, it is my opinion that, even if not legally dissolved, the 
individual's previous marriage cannot be recognized in the State of North Dakota and a 
county recorder may issue a valid marriage license in accordance with N.D.C.C. ch. 14-03. 

II. 

Next, you question whether the individual in these facts would, when filling out a North 
Dakota marriage license application, states that he/she is "Single/Never Married" and 
signs that application under oath, be committing a criminal violation. 

The answer to your first question is determinative of the answer to your second question. 
As previously discussed, state law explicitly does not recognize any marriage other than 
one between one man and one woman, nor does it recognize any rights associated with 
the union. While the marriage may be valid elsewhere, the North Dakota Constitution and 

15 Pub. L. 104-199, 110 Stat. 2419 (Sept. 21, 1996). 
16 28 U.S.C.A. § 1738C. I note that in United States v. Windsor, 133 S.Ct. 2675 (2013), 
the United States Supreme Court struck down Section 3 of DOMA which defined for 
federal purposes "marriage" as a legal union between one man and one woman and 
"spouse" as a person of the opposite sex who is a husband or a wife. Section 2 was not 

• challenged and was not addressed by the Court. 
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statutes prohibit its legal recognition. As such, it is my opinion the individual would not be 
committing a criminal violation in this state by indicating he or she was "Single/Never 
Married" on a signed marriage application. 

111. 

Finally, you pose a scenario where the newly-married opposite-sex couple returns to a 
state that recognizes same-sex marriage and question whether the individual then risks 
violating that state's bigamy statute. As Attorney General of North Dakota, it would be 
inappropriate in a legal opinion to interpret the laws of other states. 

Sincerely, 

Wayne Stenehjem 
Attorney General 

• nrm/slv/vkk 

This opinion is issued pursuant to N.D.C.C. § 54-12-01. It governs the actions of public 
officials until such time as the question presented is decided by the courts.17 

• 17 See State ex rel. Johnson v. Baker, 21 N.W.2d 355 (N.D. 1946). 
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::p- � LEGAL COUNSEL 

TO : 

MEMORANDUM 

Fay Kopp, N DRIO Deputy Executive Director and NDTFFR Chief 
Retirement Officer and Janilyn Murtha, Assistant Attorney General, State of 
North Dakota 

FROM :  Mary Beth Braitman and Tiffany A. Sharpley, Ice Miller LLP 

DATE: 

RE : 

January 14, 2015 

North Dakota Teachers' Fund for Retirement (TFFR) - Proposed Legislation 
Regarding Effective Date and Compliance Provisions 

This Memorandum is provided subject to the attorney/client privilege. To maintain that 
privilege, you should share its contents only with officials or employees involved in making 
decisions on the matters discussed herein. 

This memorandum is in response to your request of January 9, 20 1 4, and our discussions 
this week. In order to al leviate the state legislature from having to continuously update federal 
statute references, many states chose to use one of several different approaches, instead of 
p lacing a specific date in the statutory language with respect to federal tax law compliance. We 
understand that specific state drafting protocols and statutory interpretations are critical to 
considering an appropriate approach. For example, due to those, we understand you cannot use 
one approach that some states use - simply to have the code number, since that would then 
become tied to the date of the bi l l, which would not work in almost any case. 

states :  
We have discussed below three examples of other alternative approaches used by the 

• Option One: Have code cite with "as amended. " 

o For example: " Internal Revenue Code 40 1 (a)( l 7), as amended. "  

o The virtue of simply adding "as amended" i s  to  elim inate the need to 
annually change the statutory language. Code Section 40 l (a)( l 7) is an 
I RS l imit that is indexed. In the last 1 0  years it has been adjusted 
accordingly by the I RS eight (8) times. The "as amended" clause would 
have removed the need to do eight (8) amendments over the last 1 0  years. 

o See Utah example. 

• Option Two: Have code cite with a time phrase. 

o For example: " l imit on compensation established from time-to-time under 
§ 40 1 (a)( l 7) of the Internal Revenue Code. "  

o See Maryland example. 

I\46 1 5752.5 
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Option Three: Have history of increase or of changes . 

This  alternative is not as popular as it once was. Over the last decade, the 
frequency of IRS changes (sometimes due to federal law changes, sometimes due 
to indexed amounts that are being triggered almost every year, sometimes due to 
new federal law guidance that changes positions) have m ade tracking those 
changes in a statute increasingly burdensome, complex and time consuming. This 
approach would likely sti l l  end up requiring some annual changes. 

o For example:  "The plan must comply with the limit under Section 
40 1 (a)( l 7) of the Internal Revenue Code (26 U.S .C.  40 l (a) ( l  7)(B) as 
fol lows: "$200,000 effective as of August 1 ,  2002, $205,000 as of August 
1 ,  2004, $2 1 0,000 as of August 1 ,  2005, $220,000 as of August 1 ,  2006, 
$225,000 as of August 1 ,  2007, $230,000 as of August 1 ,  2008, $245,000 
as of August 1, 2009, $250,000 as of August 1 ,  20 1 2, $255,000 as of 
August 1 ,  20.13, $260,000 as of August 1 ,  20 14, and $265,000 as of 
August I, 20 1 5 . "  [Note: We have only tracked what was immediately 
available - this would have to go back to 1993.] 



• 

• 

• 

Page 3 

Topic 

EXAMPLES OF COMPLIANCE LANGUAGE APPROAC H ES 

Federal 
· Citation 

House Bill No. 1 064 - Section 1 

: ',As Amended '' Comments 
· ,  « Lang�ag� · · 

Salary - Annual 
Salary- Maximum 

26 u.s.c.  
40 1(a)( l 7)(B) 

See below. There are at least three ways of 
amending to handle annual 
changes. 

Comments 

As noted above, there are three alternative approaches. 

Option One : S imply add "as amended" and strike "in effect on August 1 ,  20 13 . "  The 
virtue of simply adding to "as amended" is to elim inate the need to annually change the statutory 
language. Code Section 401(a)( l 7) is an IRS lim it that is indexed. In the last 1 0  years it has 
been adjusted accordingly by the IRS eight (8) times. In many states, the "as amended" clause 
would have removed the need to do eight (8) amendments . 

Option Two: S imply add "as adjusted from time-to-time under Section 40 1(a)( l 7) of the 
Internal Revenue Code" and strike "in effect on August 1, 20 13"  and "as adjusted for increases in 
the cost of living in accordance with 26 U.S.C. 40 1 (a)( l 7)(B) in effect on August 1 ,  2013 . "  

Option Three: Add entire section as follows : 

The plan must comply with the lim it under Section 40 1 (a)( l 7) of the Internal 
Revenue Code (26 U.S.C.  40 1(a) ( l 7)(B) as follows: "$200,000 effective as of August I ,  
2002, $205,000 as of August 1 ,  2004, $2 10,000 as of August 1 ,  2005, $220,000 as of 
August 1, 2006, $225 ,000 as of August 1 ,  2007, $230,000 as of August 1 ,  2008, $245 ,000 
as of August 1, 2009, $250,000 as of August 1, 20 12, $255 ,000 as of August 1 ,  20 13 ,  
$260,000 as  of August 1 ,  20 14, and $265,000 as  of August 1 ,  20 15 . "  Then strike 
extraneous language in third sentence of 15-39 . 1 -04- 10. [Note: We simply picked up 
as far back as was readily available.] 

1\46 1 5752.5 
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Topic 

Rol lover rights 

, Federal 
Citation 

26 u.s .c.  
40 1(a)(3 1) 

House Bill No. I 054 - Section 4 

" As Am�nded ' '. . Comments 
Language 

See below. The v irtue of simply referring to 
"as amended" is to el iminate the 
need to frequently change the 
statutory language. 

Comments 

Option One: S imply add "as amended" and strike "in effect on August 1, 20 13"  in last 
sentence of 15 .39 . 1-20. 

Option Two : Simply add "as amended from time-to-time under Section 40 1(a)(3 1) of the 
Internal Revenue Code" and strike "in effect on August 1, 20 13 "  in last sentence of 15-39. 1-20. 

Option Three: Strike "in effect on August 1, 20 13 . "  This would require adding 
significant amount of language because of numerous federal law changes. Included would be the 
fol lowing: 

l\46 1 5752,5 

"Eligible retirement plan" means any of the fol lowing that accepts the distributee's 
eligible rol lover distribution: 

( 1) an individual retirement account described in section 408(a) of the Internal 
Revenue Code, 

(2) an individual retirement annuity described in section 408(b) of the Internal 
Revenue Code, 

(3) an annuity plan described in section 403(a) of the Internal Revenue Code, 

(4) a qualified trust described in section 40 1(a) of the Internal Revenue Code, 

(5) effective January 1, 2002, an annuity contract described in section 403(b) 
of the Internal Revenue Code, 

(6) effective January 1, 2002, a plan el igible under section 457(b) of the 
Internal Revenue Code that is maintained by a state, pol itical subdivision of a 
state, or any agency or instrumentality of a state or a pol itical subdivision of a 
state that agrees to separately account for amounts transferred into that plan from 
the retirement system, or 

(7) effective January 1, 2008, a Roth I RA described in section 408A of the 
Internal Revenue Code."  
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"'Eligible rol lover distribution" means any distribution of all or any portion of the 
balance to the credit of the distributee, except that an el igible rollover distribution 
does not include: 

( 1 )  any distribution that is one of a series of substantially equal periodic 
payments (not less frequently than annually) made for the l ife (or the life 
expectancy) of the distributee or the joint l ives (or joint l ife expectancies) of the 
distributee and the distributee's designated beneficiary, or for a specified period of 
ten years or more; 

(2) any distribution to the extent such distribution is required under section 
40 1 (a)(9) of the Internal Revenue Code; 

(3) the portion of any distribution that is not includible in gross income; 
provided, however, effective January 1 ,  2002, a portion of a distribution shal l  not 
fail to be an el igible rol lover distribution merely because the portion consists of 
after-tax employee contributions that are not includible in gross income, but such 
portion may be transferred only: 

(A) to an individual retirement account or annuity described in section 
408(a) or (b) of the Internal Revenue Code or to a qual ified defined 
contribution plan described in section 40 1 (a) of the Internal Revenue Code 
that agrees to separately account for amounts so transferred (and earnings 
thereon), including separately accounting for the portion of the distribution 
that is includible in gross income and the portion of the distribution that is 
not so includible; 

(B) on or after January 1 ,  2007, to a qual ified defined benefit plan 
described in section 40 1 (a) of the Internal Revenue Code or to an annuity 
contract described in section 403(b) of the Internal Revenue Code, that 
agrees to separately account for amounts so transferred (and earnings 
thereon), including separately accounting for the portion of the distribution 
that is includible in gross income and the portion of the distribution that is 
not so includible; or 

(C) on or after January 1, 2008, to a Roth IRA described in section 
408A of the I nternal Revenue Code; and 

(4) any other distribution which the Internal Revenue Service does not 
consider el igible for rollover treatment, such as certain corrective distributions 
necessary to comply with the provisions of section 4 1 5  of the Internal Revenue 
Code or any distribution that is reasonably expected to total less than $200 during 
the year. 

A beneficiary further includes a nonspouse beneficiary who is a designated 
benefic iary as defined by section 40 1 (a)(9)(E) of the Internal Revenue Code . 
However, a nonspouse beneficiary may only make a direct rol lover to an 
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individual retirement account or individual retirement annuity established for the 
purpose of receiving the distribution, and the account or annuity shal l  be treated 
as an "inherited" individual retirement account or annuity . "  

Additional language changes would also be  necessary. 

Attachments 

1\46 1 5752.5 
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UTAH STATE RETIREMENT SYSTEMS·ADMINISTRATION 49·11-615 

J\inendment Notes. :;.. · The 2007 Q1ll.erid- '.'relevant to a decillion; including facts.• · · ' ' 
inent. effective April 80; 2007, in Subsection The 2008 amendment bf ch. 382; · eifeeti.ve 
(1Xc), added "wh.o may delegate the decision to May 5, 2008, updated references to confcinn• l:i> the deputy director� 8nd in Stlbsection (lXd), the reoodification of 'title 63. ' 
added "or deputy director.� . . Tl;iis s'!lctlOn hfl�,b�ip reconciled by tlie _Office The 2008 amendment by ch. 262, effilctive · ofLegisJatiV'e Research and General Counsel. 
t.{ay 5, 200.8, added. (l)(e) �jl. in (2)�c), ad,ded , . . . . , , • , , ; 

Due process. 

NO'l'Es ro nEcis10Ns· · • 1 • • •  
· �· 

. . : .-

.Jo:dicial rril�w. ' 
-E:rltaustio:i;i of :remecli.cs. 

, . ; 

Est.opp el. 
Judicial review. -Exhaustion of remedies. 

. , . .  .F.ormer emyloy�es otcity }\ospital, wh.o did 
not appeal t.o the r�tirement bqard an admin­
istrative deter:Oiliiation concerning the disposi-

Due proeesii: ' 
· tion or' euipl'oyi\r "contrlbuti<ins 'upori.' the city 

Because }1etitioner did ·not file.for recon!!idel'- . h<>Gpital'/; beComing' a private entity and termi­
alion within ten days of the state retil'iiment nating i� affiliatioll, wjth:�hli.: state retirement boar?'s dBci!l�Of'· � �!U'd �a not �'1� .� . �:ystem,,fa,iled to ��ust.their adininistrative 
beartng oflicer s dec1s1on in light of petitioner s reme<lieS and weTe �t enti�d'to jiltlic:fel re­speclfic o]ljectioDSJ the �oard C�mplied with� . view . of the '! adxrifoistratiVe deteimination. �tatutory,,�cheJ:?�·!IP-d it� <!WO 1�rnal rule�.m · 'J'olnisail v. Utah Statdtetirement Office, 621 �s.uing the deCIB10n �et petitioner �.� pe- P.·2d 1234 {Utah-1980) (decided under predeces· titi.�ner 'Yas �iit denied due proc��· � v. sor to this. section), Retirement Bd., 2007 'U1' App a�. 167 P'.�a 362. , ,)�tJr�d -!l�ekh;�1.�¢.lara�ry j�gt;nf,lnt to .  
Estoppe),. . . . ., ., , . . . for�9lbs� . � eubroJtetion nghts of the, Utah 

There iS nothing in. this section Ilia� would Publi� Employee8 HealthProgram(PEHP)was 
bar applldatl.on of estoppal' against tlie bcmril·fu 

· 

'reqtili-ed first to : tlXh'aust hie 'administrative 
prevent .!! grave injustice to iin emplayee :Wbo . · re� under tliis sedion. The .iss\xes'm,the 
reasonably relied on t� board's representation �e were not outside the agency's statut.ory 
tbat be 'did not have to purchase six years of il¥tponty·��jns�edwasnot�Ji�ved.oftlie 
pre-1961 county service in order to receive eXhaustiOn 1l.Cliri.rement on that basi.S • .  Gunn v. 
rctirelll&lt credit for them. Eldredge .v. Utah Utah Siatil'Ret. Bd. , 2001 UT A:iii>.:4; 1,6,6 �.Sci 
State Retirement Bd., 795 P.2d 671 (Utah Ct. . 11.S, cert. denied, 2007 Utah LEXiS SS (2007 
App. 1990). , , . Utah�� !JS). 

' .
.. 

49-11�614.:� · · .. Vesting on ��tio� of system o� plan . .  .-. 

If any · $ystem' or the; Utah Goye�p.ors' arid Leg?.Blators' Retite1ill-e�t Pian js 
terminated, the accrued ben�fits' ofeaeh "me:m�er fa the terni:i:il.atid system or 
plan shall immediately become '{,0sted and nomorfeitable. 

• . ( .. . l " '  . . 
� 

B.isto:ey: C. 1953, 49·1-618, enacted by L. 
1990, ch. 278, § 6; :renmnbered by L-2002, 
ch. 200, § 87. . �� J 

: � .. ? , . . · , 

;;. . .. ·�·\ 
I · 

49-11-615.: · : Election to· grandfather .:..:. Applicability of pro· 
visions. 

(l). ·Notwithstimding, any' other provision of this title, the allowance payable 
t.o any person.· who· becomes a meinber of any system;· ad.ministe�ed by the 
board on cit aft.et,January 1; 1990, may not exceed ·the limitation imposed by 
Section 415 of the Internal Revenue Code of 1986, as amended, "wliieh is 
incotporated"t:jy refere:ii.c·e, · · · ·  -·· ·- .: ... ::..._ .. � ... : · · · 

· · ' · ·. · ·· · ··· · 
(2} 'This constitutes an el�ction of the grah.dfather provisio'n tinder Section 

415(b)(10)(C) of the Internal Revenue Code. · · · · 
· 

· · · · 
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(2) to compute average final compensation. 
(g) Retention of credit by specified State employees. -A State empl!>}'ee w ·· 

crone into the State syst.em while retaining sick leave and annual leave: 
benefits under a county system and who ca.rile under the provisions of Chap� 
423 of the Acts of 1971 .shall be entitled to the same full credit towai!d 
retirement as provided· by this section. (An: Code 1957, art. 73B, §§ 1-J.0;· .  
2-302, 3-302, 4-302, 5-302, 6-302, 7-302, 8-302, 10-213; 1994, ch. 6, § 2; 199 · . . . � ch. 438, § 3; 2005, ch. ·493, § 1.} . ' ; '.� 
. Elected officials. - Electd officials are unused sick leave in accordance with and Bu�. 
entitled to sick leave; a.nd if they opt for mem- ject to the limitations of this section. 65 .·pP. 
bc:rehip in � employees'. reµlement syat.em, Att'y Gen,. 392 (19�0). . : : they ere �rititled to retire�nt credit for their · · 

: · '''· 

§ 20:�7. Limit on run�unt used to deterniine retireme�· 
allowance. · · ,: •. 

· : .,: 
(a) Applicability of section. - This section does not apply to an individ · · 

who is a member of a State syst.exn on or before JUJ?.e 30, 1996. 
. · 

(b) Compensation limit. - Notwithstanding any other provision oflavt, · ·· 
plan years beginning on or after .July 11 1996, the annual compensation·fua 
may be taken ·into account when deter.mining the retirement a11owan · 

payable to a in.ember of a State syst.em, may not exceed the compensation lim( 
under § 401(a)(l 7)(B) ·of the Internal Re-venue Code and regulatidns adop · 

thereunder. (1996, ch. 608; 2002, ch. 375.) 
· 

§ 20.:2os. Allowance in excess of limit on benefit accnt�lS 
prohibited. 

(a) In-general. - Notwithstanding any other provision oflaw, the Board -�� 
11.'rustees may not pay ·an allowance that,exceeds the limit on benefit ace · 
established from time to time under § 415 of the Internal Revenue Code: ·-

.

, 
(b) Reduction of all.owances. - Subject to eubsections ·(c) fmd (d) of _"�· 

section, the Agency shall reduce: . ' · . . ;? 
(1) an allowance to the extent that it exceeds the dollar limit on an ami� 

benefit established from time to time under :§ • 415(b) of the Internal Revenu' 

Code and the regulations adopted thereunder; and ' � . : ; ·,; 
(2) the contributions and other additions to any defined contribution ·P 

maintained by .the Board of Trustees f;Q the extent that they exceed the limit � 
annual aqditions established from tinie to:ti.me under § 415(c) of the Inte · . 
Revenue Code and t� regulations adopted thereunder. 

· 

(c) Dollar limit on an annual benefit. - (1) The d.ollar limit on an ann:. '  
benefit is the amount set forth in § 415(b) of the Internal Revenue Code, .�, 
adjusted by the Commissie>ner of Internal Revenue under § 415(d) of th 
Internal Revenue Code as of January 1 of each calendar year. 

· .  - �  
(2) The dollar limit for a calendar year !ipplies to \a State s_ystem's ns . 

year ending within that calendar year. . 
· 

. 

(d) · Postretirement adjustments, - (1) Except as provided 1n paragrapP.-.: 
of this subsection, t� Agency shall pay a participant whose allowance W 
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reduced under subsection (b) of this section any postretirement adjustment if 
paylllent of the postretirement adjustment does not exceed the dollar limit on 
benefits. 

· 

(2) The postretireroent adjustment may not exceed a participant's basic 
allowance as in.creased by any postretirement adjustments allowable under 
the applicabie State system. . 

(e) Participants in: additional aggregating retirement or pension systems. -

If an individual participates in any other retirement or pension system that 
must be aggregated with the State system administered by the Board,,of 'fulst.ees, the incJi.vidual's annual benefit accrual or annual addition shall first 
be reduced by the other retirement or pension system to the extent necessary 
to comply with the requitements of § 415 of the Internal Revenue Code and 
the regulations adopted thereunder before any reduction is made by the Board 
of Trustees. 

(f) Applicability; limitation on purchase of prior seroice credit. - (1) This 
subsection does not apply� � individual who is a member of a State system 

· ; i · ·  on or before Jtn:1.e 36, 1999. 
(2) Notwithstanding 'any other provision oflaw, the Agency may not allow 

a member to purchase priQr service credit other than in accordance with the 
limitations and conditions set forth in § 415(n) of the Internal Revenue Code. 

(g) Prior service credit. - .A :fuember may purchase prior service credit 
using funds from · any fund source that is not specifically prohibited by the 

1· ·  

. �· . :' .. ' . 

: 

' 

.
. 

.-

· 

. ;;: . '· 

Internal Revenue Code. (1999, ch. 148; 2002, rh. 375.) 
· 

,.l 

... : .:! · ·
·. 

'• 
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From: Murtha , Jani lyn K. &-- 3 Sent: Tuesday, January 1 3, 201 5 2:33 PM 
To: Kopp, Fay L. 
Subject: 1 064 amendment question 

Fay, 

Please accept this emai l  in response to your question of whether the Legislature could adopt future 
amendments to the internal revenue code, by reference, as presented in H.B. 1 064. As noted in  
the attached Attorney General Opin ion N.D.A.G. 2004-L-66, "(n)umerous courts , including the 
North Dakota Supreme Court, have held that a statute attempting to in corporate future changes of 
another statute, code, regulation , standard ,  or guideline is an unconstitutiona l  delegation of 
legislative power to the entity publishing the referenced item." There is, however, an exception to 
this prohibition found under N.D. Const. art. X, § 3 which permits the Legislature to adopt future 
amendments to federal i ncome tax laws by reference. (See N.D. Const. a rt. X, § 3; N.D.A.G. 2004-
L-66, footnote 3 ;  and 201 5 North Dakota Legislative Drafting Man ual, p. 92). 

H.B. 1 064 seeks to adopt future amendments to the internal revenue code provisions referenced in 
North Dakota Century Code Ch. 1 5-39. 1 , relating to the Teachers' Fund for Retirement (hereinafter 
TFFR), by replacing  effective date language with the words "as amended" .  All of the internal 
revenue code provisions referenced in  H.B. 1 064 can be found und er various subchapters of 
Chapter 1 .  (Normal Taxes and Surtaxes) of Subtitle A. (Income Taxes) of Title 26 ( I nternal 
Revenue Code) of the United States Code, and impose the requirements of those provisions on the 
plan as administered by TFFR. Therefore, the federal code references in H.B. 1 064 appear to 
quali fy for the exception found under N.D. Const. art. X, § 3 because they are federa l income tax 
laws implemented by TFFR in  its administration of the plan. 

Please let me know i f  you have any questions or would like to d iscuss this matter further. 

Jan i lyn K. Murtha 
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Mr. Dale L. Frink, P.E. 
State Engineer 
900 E Boulevard Ave 
Bismarck, ND 58505-0850 

Dear Mr. Frink: 

LETTER OPINION 
2004-L-66 

October 29, 2004 

Thank you for your letter asking whether a county, city, or township may adopt an ordinance 
that incorporates future amendments to the relevant federal flood insurance study and rate 
map. It is my opinion that a county, city, or township may not adopt an ordinance that 
incorporates future revisions of a document such as the flood insurance study and rate map 
except through re-enactment of the ordinance to adopt a version of the map in existence at 
the time the amendment is adopted. 

ANALYSIS 

Cities, counties, and townships having authority to zone are authorized to enter into a 
program of flood plain management with the state engineer and to participate in the National 
Flood Insurance Program1 sponsored by the federal government. N.D.C.C. 
§§ 61 - 1 6.2-03, 61 - 1 6.2-04.2 Each participating community must adopt a flood plain 
management ordinance pursuant to the National Flood Insurance Program. N.D.C.C. 
§ 61-1 6.2-05. The ordinance must first be submitted to the state engineer who will review it 
for compliance with N.D.C.C. ch. 61-1 6.2 and federal program requirements. kl 
Participating communities benefit by having federal flood insurance made available to their 
citizens in special flood hazard areas identified in the federal flood insurance study and flood 
insurance rate map which are part of the ord inance. Section 3.2 of the State Model Flood 
Plain Management Ordinance. See also 44 C.F.R. § 59.22(a)(3) (requiring a community to 
submit flood plain management ord inance to qualify for flood insurance). 

1 See Generally, 42 U.S.C. § 4001 et seq. 
2 Communities eligible to participate are any political subdivisions that have the authority to 
zone. N.D.C.C. § 6 1 - 1 6.2-02(2). Counties have authority to zone under N.D.C.C. ch. 1 1 -33, 
cities have authority to zone under N.D.C.C. ch. 40-47, and townships have authority to zone 
under N.D.C.C. ch. 58-03. 
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LETTER OPINION 2004-L-66 
October 29, 2004 
Page 2 

You ask whether a county, city, or township may adopt an ordinance intended to allow the 
automatic adoption of revisions to the community's flood insurance study  and flood insurance 
rate map. 

Numerous courts, includ ing the North Dakota Supreme Court, have held that a statute 
attempting to incorporate future changes of another statute, code, regulation, standard ,  or 
guideline is an  unconstitutional delegation of legislative power to the entity publishing the 
referenced item. McCabe v. Workers Compensation Bureau, 567 N.W.2d 201 , 204 (N.D. 
1 997). A state statute may adopt by reference the laws or regulations of another entity that 
are in existence at the time of the enactment of the adopting state statute without creating an 
unlawful delegation of legislative power. State v .  Julson, 202 N.W.2d 1 45,  1 5 1 (N. D. 1 972). 
If the state statute that adopts by reference the other entity's law or regulation provides that it 
is adopting the law or regulation "as amended," that adoption will be interpreted to mean the 
act or regulations as amended at the time of the enactment of the state statute, and will not 
include changes made subsequent to the enactment of the state statute. kL3 This rule 
includes adoption by reference of federal laws or regulations. kt 

Rules of statutory construction apply to ordinances. City of Fargo v. Ness, 551  N.W.2d 790, 
792 (N.D. 1 996). Consequently, an ordinance that attempts to adopt subsequent 
modifications of a law, rule, gu ideline, etc. , will also be unconstitutional. See Professional 
Houndsmen of Missouri, Inc. v County of Boone, 836 S.W.2d 1 7, 2 1  (Mo. 1 992); City of 
Salem v. Jungblut , 732 P.2d 91 9, 920 (Or. 1 987). 

Therefore, it is my opinion that a county, city, or township ordinance may adopt by reference 
a flood insurance study and flood insurance rate map that is in existence at the time of 
enactment, but may not adopt subsequent revisions except by amending the ordinance. 4 

eee/vkk 

Sincerely, 

Wayne Stenehjem 
Attorney General 

This opinion is issued pursuant to N.D.C.C. § 54- 1 2-01 . It governs the actions of public 
officials until such time as the question presented is decided by the courts. See State ex rel. 
Johnson v. Baker, 21 N.W.2d 355 (N.D. 1 946). 

3 There is an exception u nder N.D. Const. art. X, § 3 which allows the Legislature to adopt 
future amendments to federal income tax laws . 
4 A community participating in the National Flood Insurance Program has six months to 
adopt a new flood insurance study and flood insurance rate map after new data is 
submitted to the community by the Federal Insurance Administrator. 44 C.F.R.  § 59.24(a). 



• 

• 

• 

\ S ..2u \S / 

lceMi l ler 
L EGAL COUNSEL 

MEMORANDUM 

TO: Fay Kopp, Shelly Schumacher, Jan Murtha 

CC: Sparb Collins 

FROM : Mary Beth Braitman, Tiffany A. Sharpley, and Malaika Caldwell 

DATE: A ugust 18, 2014 

RE: North Dakota TFFR Compliance With Respect to U.S. v.  Windsor 

This Memorandum focuses on our analysis of the impact of the U .S .  Supreme Court's 
U.S. v. Windsor ("Windsor") decision and Rev. Ruling 20 1 3- 1 7, subsequently issued by the 
Internal Revenue Service ( " IRS")  on the North Dakota Teachers' Fund for Retirement ( "TFFR") .  

BACKGROUND ON WINDSOR 

In Windsor, the Supreme Court ruled that section 3 of the Defense of Marriage Act 
( "DOMA") was unconstitutional .  The holding by the Supreme Court provided that same-sex 
spouses who were married in a state that recognizes same-sex marriage as wel l  as in states that 
do not, must receive the same treatment as opposite-sex spouses for purposes of federal law. 
The primary effect of this decis ion for TFFR is that for federal tax purposes, a same-sex spouse 
must be treated the same as an opposite-sex spouse. The Supreme Court did not address section 
2 of DOMA, which allows a state to continue to decl ine to recognize the validity of same-sex 
marriages legal ly  performed in other states for l imited state purposes. This means that North 
Dakota can continue to distinguish same-sex spouses from opposite-sex spouses for certain 
benefit design purposes . I n  Rev. Ruling 20 1 3 - 1 7 , the IRS has taken the position that for federal 
tax purposes, the terms "husband and wife," "husband,"  "wife," "spouse," and "marriage," 
wherever used in the Internal Revenue Code ("Code") must be interpreted to include both same­
sex spouses and same-sex marriages. In its ruling, the IRS adopted a "place of celebration" test 
for determining the validity of same-sex marriage for federal tax purposes. 

We were asked to consider how the federal tax rules have changed in ways which impact 
TFFR. TFFR is required to fo llow federal tax law in order to maintain its status as a qual ified 
governmental plan. 

TFFR'S TAX QUALIFICATION 

The primary advantages in TFFR retaining this status under Code Section 40 1 (a) are that : 

U3764098.2 

• Employer contributions are not taxable to members as they are made (or even 
vested) ;  taxation only occurs when p lan d istributions occur; 

• Earnings and income are not taxed to the trust of the member (unti l  distribution) ; 
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Certain favorable tax treatment may be available to members when they receive 
p lan distributions, e.g. ,  ability to rol lover eligible distributions; 

Employers and members do not pay employment taxes (even if the positions are 
Social Security covered) when contributions are made or when benefits are paid. 

TFFR is currently exempt from many costly and cumbersome Employee 
Retirement Income Security Act of 1 974 ("ERISA") nondiscrimination testing 
requirements; 

• TFFR may "pick up" employee contributions so that they are pre-tax when made ; 
and 

• TFFR has favorable grandfathering and transitional rules under much IRS 
guidance. 

BASIS FOR OUR WINDSOR REPORT 

We prepared our Report and analysis using the North Dakota materials provided by Ms. 
Murtha on July 3 ,  20 14 .  For TFFR, this included the fol lowing: 

• 

• 

• 
• 

• 

North Dakota Constitution, Article X, Section 1 2( 1 ) ; 
N.D.C.C.  ("Century Code")  Chapter 1 5-39. 1 ;  
N.D.A.C. Article 82-05 ; 
AG Letter Opinion 20 1 3-L-06 ; and 
N.D.C.C.  Sections 1 4-03-01  through 1 4-03-08 . 

Our Report entailed an analysis of the impact of Windsor on the fo l lowing TFFR p lan 
provisions. Each of these provisions involved situations where North Dakota law provides for 
certain benefits or rights for spouses of members of TFFR. In each case, we were looking for 
scenarios in which the provision could remain as it is currently, versus when it was affected by 
federal tax law, and thus by the Windsor decision. 

1/3764098.2 

• Beneficiary Designation Rules ; 

• P lan Rol lovers; 

• Benefit Limitations under Code Section 4 1 5 ; 

• Record Confidentiality; 

• Survivor & Death Benefits; 

• Qualified Domestic Relations Orders (QDROs); and 

• Required M inimum Distributions (RMDs). 
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I .  Areas of Immediate Compliance 

During our review of these area, we broke our analysis down into three types of 
provisions - those governed by: ( i) pure federal law; ( i i) pure North Dakota state law ; and (i i i) a 
combination of both federal and state law. This review identified the need for TFFR to make 
few immediate compliance changes. However, as you may be aware, there are court cases 
pending in all c ircuits that raise certain issues that we will  not address here, because these issues 
have not been decided by the U.S .  Supreme Court. There are areas described in our review that 
may need to be revisited depending on the outcome of pending l it igation cases. These are not 
discussed further in this memorandum. Our recommendations identify only those areas for the 
TFFR Board to consider for immediate action. 

A. Rollovers 

N.D.C .C § 1 5-39. 1-20 - Withdraw from Fund. We recommend the last line of this 
provision be revised to remove the date at the end of the provision which appears to limit the 
reference to the I nternal Revenue Code section regarding rollovers to a specific date and time, 
which could raise questions s ince that date predates the Windsor decis ion. 

A member or beneficiary of a member may elect, at the time and 
under rules adopted by the Board, to have any portion of an 
eligible rollover distribution paid in a direct rollover to an eligible 
retirement plan specified by the member or the beneficiary to the 
extent permitted by Section 40 1 ( a)(3 1)  of the Internal Revenue 
Code in effect on August 1, 2011. 

Under the current language, all spouses would not have broad rollover rights. Windsor 
requires those broad rollover rights to be made available to same-sex spouses as of the effective 
date of the Windsor decision, as well as opposite-sex spouses. 

B. Benefit Limitations 

N.D.C.C § 1 5-39. 1- 10.6 - Benefit Limitations. We recommend a revlSlon to the 
following provision to remove the date references, which appears to l imit the reference to the 
Internal Revenue Code section to a specific date and time, which could raise quest ions since that 
date is after the effect ive date imposed by Windsor. 

I/3764098.2 

Benefits w ith respect to a member part1c1pating under former 
chapter 1 5-39 or chapter 1 5-39 . 1 or 15-39 .2 may not exceed the 
maximum benefits specified under section 4 15 of the I nternal 
Revenue Code (26 U .S .C. 4 1 5] in effect on August 1, 2013, for 
governmental plans . The maximum dollar benefit applicable under 
section 4 15(b) ( l )(A) of the I nternal Revenue Code must reflect 
any increases in this amount provided under section 4 1 5(d) of the 
Internal Revenue Code subsequent to August 1, 2013 . . .  
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Windsor requires that the benefit l imitations be administered to treat all spouses the same 
for purposes of applying these limits .  

C. Required Minimum Distributions 

N.D.C.C § 1 5-39. 1 - 1 0 . . .  We recommend a revision to the provision to remove the date 
reference, which appears to l imit the reference to the Internal Revenue Code section to a specific 
date and time, which could raise questions s ince that date is after the effective date imposed by 
Windsor. 

(4) . . .  payment of rrummum d istributions must be made in  
accordance w ith Section 401 (a)(9) of the Internal Revenue Code ffi 
effect on August 1, 2013, and the regulations issued under that 
section as applicable to governmental plans. 

The minimu m  d istribution rules require d istributions from a qualified plan to be made at 
certain t imes. Those times vary depending on whether the benefit is payable to a spouse or a 
non-spouse. Windsor requires that all spouses (both same-sex and opposite-sex) be treated the 
same for this t iming issue. 

ADDITIONAL COMMENTS 

In addition to the immediate areas of compliance described above, we also identified 
several administrative tools that TFFR may want to consider revising. These include potential 
changes to 4 1 5  testing, tax notices, retirement and survivor forms, and QDRO forms . 

1/3764098.2 



• HB 1064 

Testimony to Senate Government and Veterans Affairs Committee 
March 13, 2015 

Fay Kopp, Chief Retirement Officer - ND Teachers' Fund for Retirement 
Deputy Executive Director - ND Retirement and Investment Office 

HB 1064 was submitted by the TFFR Board. The bill includes technical corrections which are 
required by federal tax law in order for TFFR to maintain its status as a qualified governmental 
plan. The bill does not make plan design changes, and was not submitted for funding 
improvement purposes. 

In  general , the bill removes all Internal Revenue Code (IRC) date references and adds "as 
amended" language to clearly indicate that future IRC changes are intended to be 
incorporated. According to TFFR's legal counsel from the Attorney General's Office and 
Legislative Council staff, Article X, Section 3 ,  of the ND Constitution allows adoption by 
reference of federal income tax laws "as amended" in the future. 

Section 1. NDCC 15-39.1-04 (10) Definitions: Eligible Retirement Salary 

• Provision relates to the maximum annual compensation limit that can be used in benefit 
calculations ($265,000 in 2015). No active TFFR member currently has a salary large enough 
to be affected by this limit. 

• 

Section 2. NDCC 15-39.1-10(4) Eligibility for benefits 

Provision relates to minimum distribution requirements requiring payment of retirement 
benefits at age 70.5 or termination of employment, whichever is later. 

Section 3. NDCC 15-39.1-10.6 Benefit limitations 

Provision relates to the Section 415 maximum annual benefit limit ($210,000 in 2015). To 
date, no retiree's benefit has exceeded the annual benefit limit. 

Section 4. NDCC 15-39.1-20 Withdrawal from Fund 

Provision provides that a member or a member's beneficiary may elect to have an eligible 
rollover distribution paid to an eligible retirement plan as allowed under IRC regulations . 

1 
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Sections 5 and 6. NDCC 15-39.1-24 (8) and (11) Purchase of additional credit 

Provision provides for purchase of up to 5 years of nonqualified service credit and acceptance 
of eligible rollover distributions and transfers from eligible retirement plans as allowed under 
IRC regulations. 

Section 7. NDCC 15-39.1-34 Internal Revenue Code compliance 

Provision requires the board to administer the TFFR plan in compliance with various sections 
of the IRC and regulations as they apply to governmental plans. 

Actuarial Consultant and Outside Tax Counsel Review 

TFFR's actuarial consultant, Segal Company, has reviewed the bill. In their letter dated 
October 28, 2014, they noted the bill would not have a material actuarial cost impact on TFFR. 
They also stated the provisions of the bill do not appear to directly or significantly impact the 
benefits payable from TFFR. 

Additionally, outside tax counsel ( Ice Miller) was hired by TFFR to review plan statutes to 
determine whether any changes were necessary to comply with the U.S. Supreme Court ruling 
in United States v. Windsor relating to same-gender marriages and the definition of spouse for 

• 

purposes of federal tax laws. Outside tax counsel advised TFFR that revising the IRC 

• references to automatically update as the Code sections are amended was sufficient. 

Summary 

During the interim, the Legislative Employee Benefits Programs Committee reviewed this bill 
(Bill Draft No. 140), and unanimously gave a favorable recommendation. 

On behalf of the TFFR Board, we respectfully request that your Committee give a "do pass" 
recommendation on HB 1064. 

Thank you. 

• 
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