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Explanation or reason f introduction of bill/resolution: 

No-fault work loss, income loss, and funeral expense benefits. 

Minutes: Attachment 1 - 3  

Representative Delzer-District 8: This bill deals with changing the definition and limits 
what can be paid under no-fault PIP disability payments. (See page 7 of attachment 1 ). 
The bill before us makes two changes. One it references state average weekly wage for 
the disability and the funeral. I was asked by council to update. I think a discuss should be 
had. 

Representative Kasper: What is the fiscal note if any? 

Delzer: It's the state, so there is none. 

Representative Hanson: How would you be to amending to simply get rid of the 
limitations? 

Delzer: I don't think that the insurance should have to fight with the individuals. I think 
some discussion should be had. 

Representative Hanson: Why does the state have a limit being set? Is it because the 
insurance company is private and they are the ones making those limits when you sign up 
for disability? Do you have an explanation? 

Delzer: I don't have an answer. 

Chairman Keiser: Would someone come up and give us a primer on no fault insurance? 

Pat Ward-Association of North Dakota Insurers: No fault insurance is mandatory part 
of your car insurance policy in North Dakota. It was a trend in the 1970's. The idea in the 
statues of North Dakota was in the event of a car accident, you would have some insurance 
from your own insurance company that would immediately be available especially to pay 
medical bills? It was a way of paying medical benefits. When it was passed, there was 
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some trade off and one of them had to do with thresholds for lawsuits. The idea was to 
hopeful! prevent lawsuits. It was never intended to replace a health insurance, disability or 
funeral policies. More states are getting away from no-fault insurance because it's ramped 
with fraud, particularly on the medical side. It was not meant for workman's compensation 
insurance but it was meant to fill in some gaps in the short term. It's also called PIP 
(personal injury protection). 

Chairman Keiser: What are the limits in North Dakota? 

Ward: The basic no fault benefit is $30,000. Everyone is required to have car insurance in 
North Dakota by law. One of the basic elements of that policy is basic no-fault. You can 
also purchase from your agent optional no-fault benefits and additional insurance. The 
reason the basic elements needs not to be too high is because if you raise the mandatory 
insurance for basic insurance benefits, you price a lot of people out of the market and you 
will have a lot of uninsured drivers. That's why the industry resists these kinds of amounts. 

Chairman Keiser: How does no fault come into play? 

Ward: How no-fault comes into play, my insurance immediately steps and provides the 
benefits to you. 

Chairman Keiser: Yours covers you and mine covers me? 

Ward: Correct. 

Chairman Keiser: Up to $30,000 in medical. 

Keiser: Now the investigation occurs and I'm at fault . Now what happens? 

Ward: That is something that doesn't really change that payment. The first $30,000 will 
come out of your no-fault. Originally in North Dakota, your insurance company that paid for 
your medical bill would go after the at-fault insurer to collect that back. But several years 
ago we did a subrogation but we did away with that because it broke down our market 
share. 

Chairman Keiser: For every car wreck, you will be covered up to $30,000? 

Ward: Beyond that what you get from the liability insurance at-fault driver. That driver 
should have at least liability coverage. If the driver doesn't, now we get into other areas of 
insurance. These areas are above and beyond. 

17:50 

Chairman Keiser: Is there anyone else here to testify on HB 1073 in support, 
opposition? 

Pat Ward-On behalf of the Association of ND Insurers: (Attachment 2). 
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Representative Becker: Is there an optional of PIP? 

Ward: We have both, we have mandatory PIP but we also can buy optional excess no
fault benefits. 

Representative Becker: State are getting away from no-fault, have they gotten away from 
it in the sense they said, "this makes sense as a stand-alone package for insurers to offer, 
but we are not going to make it mandatory any longer"? 

Ward: The states that have done away with it have just simply gone back to a liability base 
system and you insure yourself against the underinsured driver. 

Representative Becker: The states that have done away with it have gone to liability. 

Representative Kasper: You indicated that the average no-fault claim in North Dakota is 
$3,000? 

Ward: That was many years ago. 

Representative Kasper: Would you be able to determine what percent paid on the wage 
of $150 per week? 

Ward: The feedback that I've gotten is there is not a lot of wage loss claims under no-fault. 

Representative Kasper: If most of the claims don't include wage loss, do we increase 
minimum average wage from $150 to $300-$400? There may not be that big of an impact 
on the insurance rates are not there. What are your thoughts? 

Ward: There is a number of answers to the first question. The higher you make that 
weekly wage for not working, there is a lot of people that are below that number and they 
tend to be the ones that we have problems with claims. If you are going to give some 
people an incentive not to work, there are some that are not going to work. We know that 
insurance fraud runs at 15% or more. 

Representative Kasper: If we increase the average wage payment to $300 a week and 
limit it to a time period, would that be something the insurances look more favorable upon? 

Ward: I believe they would. 

Representative Ruby: Has the insurance industry worked to do away with the no-fault in 
our law and give the benefits, like lower benefits? 

Ward: We are nervous about opening up no-fault. There are a lot of professionals in the 
medical field that thrive on no-fault. 
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Representative Hanson: If HB 1073 doesn't change the $30,000 total number, explain 
the weekly limit should be there? 

Ward: The way insurance is underwritten is it's based on actual experience with 
sophisticated mathematics. Our concern is that if we start paying out $900 a week for wage 
loss on PIP claims, which is going to raise that whole experience level. That will make your 
premiums go up. 

Representative Hanson: If the state didn't have mandated insurance, do you feel your 
insurance clients you represent would be still in favor of a mandated weekly limit? 

Ward: I'm not sure I'm following the question. If we didn't have the basic no-fault 
requirement, we wouldn't have a basic hourly rate. 

Representative Devlin: No-fault was not intended to cover all the lost earnings, but to pay 
a stipend. But in 1970's that $150 a week was probably close to what the average weekly 
wage. I don't know that we could say that it was originally set up just to pay a stipend. 

Ward: You may be right. 

Chairman Keiser: Representative Devlin raised a point, in all the areas in the statue 
where there have been financial limits; we have traditionally changed those over time. 
Shouldn't the fees and raises be raised if you are going to have no-fault insurance? 

Ward: It gets to the philosophical question, do you want no-fault insurance in the first 
place? If you keep doing cost of living adjustment, it going to make auto insurance 
extremely expensive in this state. 

Jeff Evink-On behalf for Steve Becher-Executive Director the Professional 
Insurance Agents of N D. (Attachment 3). 

44:23 

Representative Becker: The $30,000 is the global max? 

Evink: You can buy up to $110,000, mandatory $30,000. 

Representative Becker: If you are going to have disability, the $30,000 for emergency & 
hospital is going to be eaten up. Do you know what percentage of you payout is actually 
for disability? 

Evink: I don't have the exact numbers. Talking to insurance, the work loss is a lower 
percentage of the total PIP claims that come because everything gets used up towards 
medical claims. Most of the expenses of PIP are on the lower side of $30,000. 

Chairman Keiser: Do they have any ideas how many claims hit the $30,000 when you 
talked to the company? 
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Evink: They didn't give me an amount, their estimate was, maybe in the 10 to 13 percent 
range. 

Chairman Keiser: Is there anyone else here to testify in opposition to HB 1073, neutral 
position. Closes the hearing on HB 1073. Committee, what are your wishes? 

Representative Laning: I move for a Do No Pass. 

Chairman Keiser: Do we have a motion for a second. Seeing none, the motion for a Do 
Not Pass fails dies. Do we have an alternative motion? 

Representative Becker: Would the committee be interested in an amendment? I would 
love before we vote to have the actual numbers that go out to disability. I'm guessing that 
they are going to be quite low. I wonder if the committee would be interested in taking up 
an additional amendment. 

Chairman Keiser: We will hold the bill and explore some options. 

Representative Kasper: I think if the committee is going to consider an increase, we 
should set a number of weeks that the benefit is paid. We should ask insurance companies 
to go back to their underwriters and give us an estimate what the potential premium are. 

Chairman Keiser: You all have different ideas. This is a policy issue, we will hold this 
over. 

Representative Kasper: People in ND like low cost auto insurance; we need to think 
about our action. 

Representative Ruby: I would like to know if every fatality accident results in accessing 
the portion funeral services is that automatic that that always kicks in? 

Chairman Keiser: Closes hearing on HB 1073. 
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D Subcommittee 
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Explanation or reason for introductio� bill/resolution: 

No-fault work loss, income loss, and funeral expense benefits. 

Minutes: 

Chairman Keiser: Opens the work session on HB 1073. 

Representative Ruby: Moves a Do Not Pass. 

Representative Frantsvog: Second. 

Roll call was taken for a Do Not Pass on HB 1073 with 12 yes, 3 no, 0 absent and Vice 
Chairman Sukut is the carrier. 
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Explanation or reason for introduction of bill/resolution: 

No-fault work loss , income loss, and funeral expense benefits. 

Minutes: 

Chairman Keiser: Opens the work session on HB 1073. We sent this out of committee 
with a Do Not Pass and this is Rep Delzer's bill. Rep Delzer did approach me and asked if 
we would reconsider. We need a motion. His reason for requesting that is he would like to 
turn that basic issue into a larger study looking into the uninsured motorist issue during the 
interim. Before you vote, I will hand out the amendment, 15.0029.01001. (Attachment 1) 
You can look at the amendment. 

Representative Ruby: Moves to reconsider our actions on HB 1073 

Representative Beadle: Second. 

Voice vote, motion carries. 

Representative Ruby: Moves the amendment. 

Representative Laning: Second. 

Voice vote, motion carries. 

Representative Ruby: Moves a Do Pass as Amended. 

Representative Laning: Second. 

Roll call on HB 1073 for a Do Pass as Amended with 13 yes, 0 no, 2 absent and Vice 
Chairman Sukut is the carrier. 



15.0029.01001 
Title.02000 

Prepared by the Legislative Council staff for (� {}( 1S 
Representative Keiser 

January 23, 2015 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1073 

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to provide for a 
legislative management study. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. LEGISLATIVE MANAGEMENT STUDY OF REQUIRED MOTOR 
VEHICLE INSURANCE. During the 2015-16 interim, the legislative management shall 
consider studying required motor vehicle insurance. The study must include a review of 
the limits on no-fault benefits. The legislative management shall report its findings and 
recommendations, together with any legislation to implement the recommendations, to 
the sixty-fifth legislative assembly." 

Renumber accordingly 

Page No. 1 15.0029.01001 



Date: ,_Ja.n d. \ 1 201� 
Roll Call Vote: __ f __ _ 

2015 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. I 013 
House Industry, Business & Labor 

D Subcommittee D Conference Committee 

Amendment LC# or Description: 

Committee 

-----------------------� 

Recommendation: D Adopt Amendment 
D Do Pass i;t Do Not Pass 
D As Amended 

Other Actions: D Reconsider 

D Without Committee Recommendation 
D Rerefer to Appropriations 
D 

Motion Made sy-=Re,p K� Seconded By�ep 

Representatives Yes No Representatives Yes No 
Chairman Keiser x Representative Lefor )( 
Vice Chairman Sukut x Representative Louser � 
Representative Beadle ')( Representative Ruby x. 
Representative Becker x Represenative Amerman )t 
Representative Devlin x. Representative Boschee )( 
Representative Frantsvog )< Representative Hanson )(. 
Representative Kasper y.., Representative M Nelson � 
Representative Lanino x 

Total (Yes) 

Absent 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 
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Roll Call Vote: J 

2015 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. ( (J 13 

House Industry, Business & Labor 

D Subcommittee D Conference Committee 

Amendment LC# or Description: 

Committee 

����������������������� 

Recommendation: D Adopt Amendment 

D Do Pass D Do Not Pass 
D As Amended 

Other Actions: J'f Reconsider 

D Without Committee Recommendation 

D Rerefer to Appropriations 

D 

Motion Made By Kee f<.� Seconded By Ree &qd le 
• 

Representatives Yes No Representatives Yes No 
Chairman Keiser Representative Lefor 
Vice Chairman Sukut Representative Louser 
Representative Beadle Representative Ruby 
Representative Becker Represenative Amerman 
Representative Devlin Representative Boschee 
Representative Frantsvog Representative Hanson 
Representative Kasper Representative M Nelson 
Representative Laning 

Total (Yes) 

Absent 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 
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Roll Call Vote: _;;L_
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2015 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. 1 0]3 
House Industry, Business & Labor 

D Subcommittee D Conference Committee 

Committee 

Amendment LC# or Description: I 5 . 0 0 O-Cl . 0 { CJO [ ������������-=-����������� 

Recommendation: Jg Adopt Amendment 

D Do Pass D Do Not Pass 

D As Amended 

D Without Committee Recommendation 
D Rerefer to Appropriations 

Other Actions: D Reconsider D 

Motion Made By � F? u..h1 Seconded By 

-�--,--
Representatives Yes No Representatives 

Chairman Keiser Representative Lefor 
Vice Chairman Sukut Representative Louser 
Representative Beadle Representative Ruby 
Representative Becker Represenative Amerman 
Representative Devlin Representative Boschee 
Representative FrantsvoQ Representative Hanson 
Representative Kasper Representative M Nelson 
Representative Laning 

Total (Yes) No 

Absent 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 

Yes No 
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2015 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. f 013 

House Industry, Business & Labor 

D Subcommittee D Conference Committee 

Amendment LC# or Description: 

Committee 

�����������������������-

Recommendation: D Adopt Amendment 

...8 Do Pass D Do Not Pass D Without Committee Recommendation 
D Rerefer to Appropriations ;Kl. As Amended 

Other Actions: D Reconsider 

Motion Made By � Ku..bj 

Representatives Yes 
Chairman Keiser x 
Vice Chairman Sukut x 
Representative Beadle x 
Representative Becker � 
Representative Devlin ')(_ 
Representative FrantsvoQ x 
Representative Kasper � 
Representative Laning x 

Total (Yes) 

Absent 

Floor Assignment 

D 

Seconded By 

No Representatives 
Representative Lefor 
Representative Louser 
Representative Ruby 
Represenative Amerman 
Representative Boschee 
Representative Hanson 
Representative M Nelson 

If the vote is on an amendment, briefly indicate intent: 

Yes No 
')( 
>( 
x 
"'/.. 
"){ 
){ -
>( 



Com Standing Committee Report 
January 22, 2015 7:21am 

Module ID: h_stcomrep_13_001 
Carrier: Sukut 

REPORT OF STANDING COMMITIEE 
HB 1073: Industry, Business and Labor Committee (Rep. Keiser, Chairman) 

recommends DO NOT PASS (12 YEAS, 3 NAYS, 0 ABSENT AND NOT VOTING). 
HB 1073 was placed on the Eleventh order on the calendar. 

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_ 13_001 



Com Standing Committee Report 
January 29, 2015 2:07pm 

Module ID: h_stcomrep_18_012 
Carrier: Sukut 

Insert LC: 15.0029.01001 Title: 02000 

REPORT OF STANDING COMMITTEE 
HB 1073: Industry, Business and Labor Committee (Rep. Keiser, Chairman) 

recommends AMENDMENTS AS FOLLOWS and when so amended, recommends 
DO PASS (13 YEAS, 0 NAYS, 2 ABSENT AND NOT VOTING). HB 1073 was placed 
on the Sixth order on the calendar. 

Page 1, line 1, after "A BILL" re place the remainder of the bill with "for an Act to provide for a 
legislative management study. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. LEGISLATIVE MANAGEMENT STUDY OF REQUIRED 
MOTOR VEHICLE INSURANCE. During the 2015-16 interim, the legislative 
management shall consider studying required motor vehicle insurance. The study 
must include a review of the limits on no-fault benefits. The legislative management 
shall report its findings and recommendations, together with any legislation to 
implement the recommendations, to the sixty-fifth legislative assembly." 

Renumber accordingly 

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_ 18_012 
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2015 SENATE STANDING COMMITTEE MINUTES 

Industry, Business and Labor Committee 
Roosevelt Park Room, State Capitol 

HB 1073 
3/4/2015 

Job Number 24307 

D Subcommittee 

D Conference Committee 

Committee Clerk Signature � 

Explanation or reason for introduction of bill/resolution: 

An Act to provide for a legislative management study. 

Minutes: 

Chairman Klein opened the hearing on HB 1073. 

Representative Jeff Delzer (District 8) appeared before the committee to introduce and 
support HB 1073. The House changed it into a management "shall consider" study on 
basically no fault insurance. The reason for the bill was because of a constituent who lost 
her leg in an accident where someone ran into the back of her car and pinned her between 
the fuel pump and the car. Her wages had been about $600/week and because of our laws 
she could only receive $150/week, the cap put in by our law in 75 when we went to no fault. 
The concern in the House was basically how much it would raise insurance rates if it was 
passed. Originally the bill said to go to the state average weekly wage. That's $900 and 
that's way'too much. The House felt they should look at the whole process to some 
degree especially this review of the limit of no fault benefits. They haven't been changed 

since 75. He said he is supportive of the study. 

Senator Campbell: Was your constituent working for a state agency where it wouldn't have 
gone into her own PIP (personal insurance protection)? 

Rep. Delzer: It went into her own PIP but our state law says the most they can pay on the 
PIP is $150/week for wage loss. 

Sen. Poolman has had similar experiences with insurance limits being too low. She 
wondered if all of our limits are too low. They haven't been changed in many years. She 
asked if he would be opposed to expanding the scope of the study in terms of all the 
minimum mandatories. 

Rep. Delzer replied that this study would be basically on all the limits, certainly no fault and 
whether we should even have no fault any more. That's part of the concern of the IBL 
committee in the House. He felt this is pretty inclusive but didn't have problems if the 
committee wanted to expand it. 
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Sen. Klein: Your idea behind this was to study all aspects of these limits that come into 
play in 75 and whether or not they're still be up to date in 2017? 

Rep. Delzer: That's part of the whole issue. The discussion and concern in the House IBL 
committee, and my concern, is that if we just raise the rates we don't know how much that 
would affect the insurance rates throughout the state. 

No opposing testimony. 

Neutral testimony: 

Patrick Ward (ND Domestic Insurers) signed the register as neutral. He said they opposed 
the original bill in the House because it's not really a mandated maximum. You can buy 
optional excess no fault benefits under our statute. This is just part of the basic coverage 
that's required by statute. The basic no fault limit required by statute is $30,000 - that's for 
medical bills as well as no fault and some other things besides the wage loss are in there. 
The no fault is a problem area and many states brought in no fault in the ?O's thinking it was 
going to be a way to eliminate lawsuits. What actually happened is that it pretty much had 
the opposite effect because there has been a lot of fraud in the area of the no fault. 
One of the reasons for opposing increasing mandatory minimums is because when you do 
you make insurance less affordable for those people who struggle to buy it. That's when 
you end up with more uninsured drivers on the road which we want to avoid. ND is 
probably the cheapest state to buy auto insurance that has no fault. Because of that we're 
one of the states with the lowest number of uninsured drivers. If you press up the required 
minimum coverages, the rates are going to be higher. Then you'll have people who can't 
afford insurance. 
You can always buy more insurance. 

Sen. Campbell pointed out that the lawyers go for the maximum amount and that would be 
another reason why people would be against raising caps. 

Mr. Ward agreed and pointed out that if there's more money out there people are going to 
push to try to get more. That's not necessarily bad if the case deserves it. 

Sen. Klein asked if the producers are encouraging customers to look at expanding their 
coverages. 

Mr. Ward believed the agents are doing an excellent job. It's their job to find out what the 
customer's assets are and what the needs are. One of the reasons we buy auto insurance, 
especially the liability, is to protect our assets. Those without many assets only need the 
minimum coverage. You can protect yourself and your family by buying more coverage 
against those drivers with just the minimum coverage. 

Sen. Klein closed the hearing on HB 1073 and asked Sen. Poolman to look at trying to 
expand this. 
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Industry, Business and Labor Committee 
Roosevelt Park Room, State Capitol 

HB 1073 Engrossed 
3/9/2015 

Job Number 24517 

D Subcommittee 

D Conference Committee 

Committee Clerk Signature 

Explanation or reason for introduction of bill/resolution: 

An Act to provide for a legislative management study 

Minutes: 

Chairman Klein: Asked the committee to go to 1073. The legislative management study on 
the limits on no fault. 

Senator Poolman: Moved a do pass. 

Senator Sinner: Seconded the motion. 

Roll Call Vote: Yes-7 No-0 Absent-0 

Senator Sinner will carry the bill. 



2015 SENATE STANDING COMMITTEE 
ROLL CALL VOTES 
HB 1073 Engrossed 

Senate Industry, Business and Labor 

Amendment LC# or Description: 

D Subcommittee 

Date: 3/9/2015 
Roll Call Vote #: 1 

Committee 

�����������������������-

Recommendation: D Adopt Amendment 

IZl Do Pass D Do Not Pass D Without Committee Recommendation 

Other Actions: 

D As Amended 

D Place on Consent Calendar 
D Reconsider 

D Rerefer to Appropriations 

D 

Motion Made By Senator Poelman Seconded By Senator Sinner 

Senators Yes No Senators 
Chairman Klein x Senator Murphy 
Vice Chairman Campbell x Senator Sinner 
Senator Burckhard x 
Senator Miller x 
Senator Poelman x 

Total 

Floor Assignment Senator Sinner 

Yes No 
x 
x 

���������������������������-

If the vote is on an amendment, briefly indicate intent: 



Com Standing Committee Report 
March 9, 2015 3:25pm 

Module ID: s_stcomrep_42_012 
Carrier: Sinner 

REPORT OF STANDING COMMITTEE 
HB 1073, as engrossed: Industry, Business and Labor Committee (Sen. Klein, 

Chairman) recommends DO PASS (7 YEAS, 0 NAYS, 0 ABSENT AND NOT 
VOTING). Engrossed HB 1073 was placed on the Fourteenth order on the calendar. 

(1) DESK (3) COMMITIEE Page 1 s_stcomrep_ 42_012 
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Prepared by the North Dakota Legislative Council 

staff for the Transportation Committee 

January 2004 

\-\ B \013 
NO-FAULT INSURANCE IN NORTH DAKOTA - HISTORY 

After a Legislative Council study of no-fault insur
ance during the 1 97 1 -72 interim , in 1 97 5 the North 

Dakota Legislative Assembly enacted House Bill 
No. 1 2 1 4 ,  the North Dakota Auto Accident Reparations 

Act. This bil l  provided for a no-fault automobile insur
ance system. No-fault insurance law is presently codi
fied as North Dakota Century Code (NDCC) Chapter 
26.1-4 1 .  

Basically, the no-fault insurance law requires the 
owner of a motor vehicle to buy insurance that auto
matically covers an individual who sustains bodily injury 
in that motor vehicle. The coverage is limited to bodily 

injury and the resulting economic loss. 
The owner with no-fault insurance is considered a 

secured person. As a secured person, the owner may 
not be sued or sue for noneconomic loss (pain and 
suffering) unless there is serious bodi ly injury. Serious 
bodily injury, among other things, includes medical 
expenses in excess of $2 ,500. In addition, the secured 
person may not be sued or sue for loss to the extent 
economic loss is paid or will be paid by the no-fault 
insurance. To be sued or sue for noneconomic loss, 
the serious bodily injury threshold must be met; as 
opposed to being sued for economic loss for which the 
only requirement to be sued or sue is that the loss is 
not covered by no-fault insurance. 

SELECTED CASE LAW 
FROM NORTH DAKOTA 

The cases described in this memorandum are 
chosen for the quality of the opinion that clearly 
addresses an issue of statutory construction , i .e . ,  the 
cases state what the Legislative Assembly intended. 

In McGarry v. Skolgey, 275 N .W.2d 32 1 
(N.D.  1 979), the Supreme Court of North Dakota stated 
that "[t]he mere attempt to intelligently recite the 
basics of no-fault ends up as a grammatical monster." 
The court also stated: 

This case leads us to understand why some 
courts have found it necessary, when 
encountering difficulties with no-fault cases, 
to use such descriptive words as "resist 
reconciliation," "positive repugnancy," 
"irreconcilable inconsistencies ," and "the 
legislature should revisit the subject." 

In Weber v. State Farm Mutual Automobile Insur

ance Company, 284 N .W.2d 299 {'J.D.  1 979), Robert 
Weber , the owner of a four-door pickup, was hunting 
with his wife and two friends, including John Gabby. 

Upon spotting some deer, John Gabby, who was in the 

rear passenger side seat, exited the vehicle while 
loading his rifle. As he closed the bolt of the gun, the 

gun discharged. The bullet struck and killed Robert. 
Robert's wife made a claim against State Farm for 
death benefits under no-fault coverage. State Farm 
denied the claim. State Farm argued that there was no 

causal connection between the operation of the motor 
vehicle and the accident. The court stated "[t]he 
'causal connection' test was rooted in traditional negli
gent principles. One of the purposes of the no-fault law 
is to avoid protracted litigation over issues of fault or 
causation." 

The court had previously held in Norgaard v. NoDak 

Mutual Insurance Company, 2001 N .W.2d 871 (N .D .  
1 972), the use of a rifle, notwithstanding i t  rested upon 
the automobile at the time of discharge, constituted an 
independent and intervening cause of death when fired 
and striking another person alighting from the automo
bile. The court distinguished Norgaard from the present 
case in that Norgaard was decided before adoption of 
the state's no-fault insurance law. Therefore, causation 
was important to determine. 

The court reasoned that because no-fault benefits 
are paid for an accidental bodily injury sustained by the 
owner of a motor vehicle or any relative of the owner 
while occupying any motor vehicle, the claim should 
not have been denied because Richard was occupying 
a motor vehicle. The court concluded that "[a]lthough 
the legislature may not have contemplated this 
particular type of accident, a fair reading of the terms 
would indicate that they would have provided for 
coverage had they considered it." 

In Ertelt v. EMCASCO Insurance Company, 

486 N.W.2d 233 (N.D.  1 992), John Ertelt drove his 
wife's car onto his grainfield and the car caught fire. 
John ran about three-eighths of a mile to find help. 
After John ran back with the help to put out the fire, he 
suffered a fatal heart attack. John's wife claimed 
survivor benefits under her no-fault coverage asserting 
that John died as a result of the car fire. The insurance 
company rejected the claim because John had not 
suffered an "accidental bodily injury" while "occupying" 
his car. 

John's wife argued that the cause of John's death,  
the heart attack, was a result of the fire that began 
when John was in the car . The court held that there 

was no evidence that John was "occupying" the car 
when his heart attac k occurred . The court stated: 

In this no-fault statute, "occupying" means "to 
be in or upon a motor vehicle or engaged in 
the immediate act of entering into or alighting 
from the motor vehicle." N DCC 
26. 1 -41-0 1 ( 1 2) .  "Accidental bodily injury" 
means "bodily injury , sickness, or disease, 
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including death resulting therefrom , arising 
out of the operation of a motor vehicle." 
NDCC 26. 1 -4 1 -0 1 ( 1 ) .  

Because there was n o  evidence of John occupying 

the vehicle and there was no evidence of accidental 

bodily injury until just before John collapsed, the court 
held that there was not enough evidence for John's wife 
to pursue a claim against the no-fault insurer. 

In State Farm Automobile Insurance Company v. 

Gabel, 539 N.W.2d 290 (N. D. 1995), Mr. Gabel 
suffered a fatal aneurysm while driving his pickup. He 
then collided with a building. The court denied no-fault 
benefits because the death was not the result of an 
accident and did not arise out of the use of a motor 
vehicle. The court stated : 

Occupancy is not the only no-fault require
ment a potential beneficiary must satisfy. 
Under the North Dakota Auto Reparations 
Act, "accidental bodily injury" is 
"injury . . . arising out of the operation of a 
motor vehicle, and which is accidental as to 
the person claiming basic or optional excess 

no-fault benefits. "  
The court went o n  to say that i n  Ertelt, the court 

decided the case on causation grounds stating that the 
death was not an accident "arising out of the operation 
of the motor vehicle" as a vehicle. The court stated: 

The automobile must provide more than the 
location of the injury. The fact the injury took 
place within an automobile does not transport 
the accident into the scope of the no-fault act 
. . . . Accidents happen somewhere. The 
mere fact an accident takes place within an 
automobile is not enough . Accidents fortui
tously taking place inside an automobile are 

not costs we believe the legislature intended 
the automobile insurer to bear . . . . We do 

not believe the legislature intended the 
no-fault law to include coverage for injuries 
resulting from "the failure of the human body 
to function properly as a result of internal, not 
external causes. Were the opposite true, 
every person 'injured' while leaning against, 
sitting in, or perhaps looking at, an automo
bile would have [no-fault] coverage." 

In Olmstead v. Miller, 383 N.W.2d 8 1 7  (N.D.  1 986), 

while driving a vehicle, Mr. Miller crashed into the 
Olmstead's anchored trailer home. Because coverage 
under the no-fault insurance law extends to accidental 
bodily injury sustained by a person while a pedestrian 
as a result of being struck by a motor vehicle, the issue 
was raised whether no-fault insurance is applicable in 
these circumstances. 

Under NDCC Section 26-41 -03(13), a pedestrian is 
defined as "any person not occupying any vehicle 
designed to be driven or drawn by power other than 
muscular power." The court found that although the 
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Olmsteads were pedestrians, under the plain meaning 

of this section, the court did not believe the legislature 

intended the term to encompass all persons injured by 
a motor vehicle regardless of the circumstances under 

which the injuries occurred. 
In statutory construction there are two exceptions to 

the plain meaning rule--one if the statute is ambiguous 
and the other if the statute is absurd . If the statute is 
ambiguous or absurd, then a court wil l  look at other 

evidence of the meaning besides the plain dictionary 
definition of the words. In this case the court found the 
definition absurd. The court stated that "[l]f the legisla
ture had intended the No-Fault Act to be applicable to 

anyone injured by a motor vehicle regardless of the 
circumstances, it could have done so through the use 
of a more generic term" than pedestrian .  Without 
defining pedestrian, the court concluded that persons 
injured while in their homes do not fall within the defini
tion of pedestrian. 

A final case is included in this review because there 
is a specific urging of the Legislative Assembly to 
address this issue. In Calavera v. Vix, 356 N.W.2d 901 
(N.D.  1 984), the court held that the determination of 
medical expenses needed to meet the serious injury 
threshold is not l imited by the statute of limitations of 
six years. The court said that future medical expenses 
shown with reasonable medical certainty for the time 
period after the statute of limitations are covered under 
no-fault coverage. One of the reasons for this determi
nation was that "[i]f the Legislature had intended that . .  
. medical services must be received within a specified 
time period it could have easily so provided , but it did 
not." Justice Gierke, concurring, urged the Legislative 
Assembly to examine the open-ended nature of no-fault 
coverage and consider placing a limit on the time within 

which the medical expenses must occur in order for the 
injury to be considered a serious injury. The Legislative 
Assembly has not addressed this issue. 

From these cases, a n umber of lessons may be 
learned. First, no-fault law is complex and results in 
courts using apparently conflicting rationale to deter
mine cases. Second, no-fault does not apply every 
time any injury occurs in relation to a motor vehicle. 
The person must be occupying the motor vehicle and 
the injury must arise out of the operation of a motor 
vehicle. Occupying is more than being near or 
touching a vehicle. An injury arising out of the opera
tion of a motor vehicle includes when a vehicle is not 
moving or the accident is something other than a crash 
but does not include injuries by chance that happen in 
a motor vehicle and are not related to the operation of a 
motor vehicle. Finally, although the definition of pedes

trian includes any person not in a motor vehicle, the 
definition really means something else that has not 
been defined, unless a person is in a home, then the 
person is not a pedestrian. 
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1973 
During the 1 97 1 -72 interim, the Legislative Council's 

interim I ndustry and Business Committee studied 
no-fault insurance. Although the study came as a 
result of a failed bill during the 1 97 1  session, the focus 

on no-fault insurance began in 1 968. In 1 968, 
Congress directed the United States Department of 
Transportation to conduct a study and to report its find

ings and recommendations to the President and 
Congress. The Department of Transportation study 
concluded that the existing system i l l  serves the acci
dent victim, the i nsuring public, and society at large. 
Further, it was concluded that the present system is 
inefficient, grossly expensive, incomplete, and slow. It 
allocates benefits poorly and very unevenly, discour
ages the use of rehabilitative techniques, and overbur
dens the courts and the legal system. aased upon the 
Department of Transportation study, the Nixon Admin

istration recommended that the states adopt a first
party, no-fault compensation system for automobile 
accident victims. 

The interim committee reviewed the report of the 
federal Department of Transportation and other informa
tion and outlined the arguments against the tort 
system. The arguments included: 

1. The overhead of the automobile lawsuit system 
takes 56 percent of automobile insurance 
bodily injury premiums and leaves only 44 
percent to actually reimburse the injured. Of 
this 56 percent, 33 percent goes to insurance 
companies and their agents for administrative 
purposes and 23 percent goes to lawyers and 
claim i nvestigators. 

2 .  There is excessive delay in settling claims. 
3. The rules of fault upon which the automobile 

lawsuit rests preclude any compensation for 
25 to 40 percent of all traffic victims. 

4. Automobile negl igence lawsuits take 
1 7  percent of our national judicial resources 
and add to congestion of our courts. 

5. Because of the high costs of defending 
lawsuits, i nsurance companies often quickly 
pay smaller, but perhaps exaggerated, claims 
simply to avoid the expenses of lawsuits but 
will fight larger claims because of the unpre
dictabil ity of lawsuit awards. 

6.  Fault is  often difficult, if not impossible, to 

determine. 
The committee reviewed the arguments to defend 

the tort system and to criticize the no-fault insurance 
proposals. The arguments included: 

1. A no-fault insurance system would destroy 
legal rights of innocent victims to seek redress 
for their injuries against negligent drivers. 

2. The present system places the burden upon 
the party who is found to be liable for the acci
dent, while under no-fault the injured party 
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must bear the loss through that party's own 
insurance company. 

3. Many no-fault proposals do not provide 
adequate compensation for intangible losses, 
such as for pain and suffering. 

4. There might be an increase in fraudulent 
claims under no-fault as compared to the 
present system because there would be less 
of a need to thoroughly investigate each 

accident. 
5 .  No-fault insurance would eliminate one incen

tive for safe driving, inasmuch as the drivers 
who are at fault would no longer be held 
responsible for the losses they caused . 

6. There is no congestion of courts in North 
Dakota. 

The committee invited representatives of the organ
ized bar and the insurance industry to participate in its 
deliberations from the outset of the study. Particular 
attention was paid to the fact that North Dakota is a 
rural state and that many of the reasons given for the 
promotion of no-fault automobile insurance in urban, 
densely populated states simply do not apply in this 
state. For example, court congestion and delay are 
not major problems in this state as compared to other 
states. While everyone was concerned with the cost of 
automobile i nsurance, it was noted that, on a compara
tive basis, North Dakotans pay some of the lowest 
premiums in the nation. Thus, while the committee 
examined the experience of such states as Massachu
setts, testimony provided the committee with conclu
sive evidence that the citizens of this state could not 
expect to receive the dramatic reductions in premium 
costs which have been so widely publicized in 
Massachusetts. 

One of the principal factors of concern to the 
committee was the possibility that Congress would 
enact federal legislation on the subject of no-fault insur
ance. The Hart-Magnuson bill would have given the 
states a period of time in which to comply with certain 
federal standards. If the states failed to enact such 
minimum standards, the responsibility for automobile 
insurance would have reverted to the federal govern
ment. The national requirements would have included 
compulsory insurance, limitations on the tort remedy 
for persons injured in motor vehicle accidents, and 
certain minimum benefit coverages. The committee 
members were unanimous in concluding that federal 
regulation of automobile insurance is not in the best 
interests of the people of North Dakota. 

The committee recommended a modified no-fault 
insurance proposal which closely followed the Dual 
Protection Plan, a model draft prepared by the National 
Association of Independent Insurers. Basically, this 
plan provided that all policies insuring private passenger 
automobiles from liability must include certain first
party benefits. These benefits included $2,000 per 
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person for medical ,  hospital, surgical, dental, vocational 

rehabi litation, and similar expenses; disabil ity benefits 

up to $750 per month with a maximum of $6 ,000; and a 
maximum of $4,500 for benefits for a person who was 

not an income producer for essential substitute serv
ices, such as those of a housewife .  Experience in the 
insurance industry indicated that these benefits would 
adequately compensate 95 percent of the people 

i njured in automobile accidents. In addition to these 

mandatory l imits, insurance companies would have 
been required to offer supplemental coverage to an 
aggregate of not less than $ 1 00,000. 

As a result, Senate Bi l l  No. 2031 was introduced 
during the 1 973 legislative session. The committee 
believed that the bill would improve the efficiencies of 
the automobile compensation system in North Dakota. 
The committee thought that the Dual Protection Plan 
would result in el iminating much of the uncertainty 

accident victims now had concerning whether they 

would be compensated. Because of the statutory limi
tations it would have placed on recoveries for intangible 
losses in less serious cases, the committee bel ieved 
that it would be possible to provide benefits to many 
victims who are not being compensated, with no 
increase in premiums. In addition , the Dual Protection 
Plan retained personal accountabil ity for negligent driv
i ng ,  which would protect good drivers from losing their 
preferred status.  The committee believed that the 
modified approach to the automobile accident compen
sation system offered by the Dual Protection Plan was 
ideally suited to meeting the needs of the people of 
North Dakota. The bi l l  failed to pass. 

1975 
The legislative history of the bill creating the 

no-fault system in this state indicates there were a 
variety of factors raised in support of the no-fault 
system .  One of the main considerations was that 

Congress was considering mandating a much stricter 

no-fault system than this state was considering. The 
testimony on the bill reveals that if this state had a 
no-fault system in place , Congress would exempt this 
state 's system from the federal law. Other items 
considered in 1 975 included an anticipated decrease in 
length of the waiting t ime for insurance benefits under a 
no-fault system ;  an anticipated increase in the number 
of first-party benefits without an increase in insurance 

rates; an increase in the proportion of premium dollars 
paid to injured claimants, resulting primarily because of 
the decrease in administrative costs such as exam
ining and defending accident cases; and an increase in 
the coverage in that insurance coverage would be 
provided for "single car accidents."  Generally, at that 
time the traditional insurance system did not provide 
coverage for single car accidents . 

The legislative history of the bill creating the no-fault 
system in this state indicates there were a variety of 
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factors raised in opposition to the proposed no-fault 
system .  Factors considered in 1 975 included 
increased cost, the threat of federal legislation was illu
sory, and the removal of the important legal right to sue 
for damages. 

In 1 975 a representative from Blue Cross argued 
that the no-fault law would raise insurance costs 
because of the high cost of administration of motor 
vehicle insurance claim versus those claims made for 

health care insurance. However, there was testimony 
that although the cost of administration for motor 
vehicle insurance claims is higher than health care 
insurance, the administration of no-fault motor vehicle 
insurance claims would be less than a tort-based 
system. Testimony cited a federal Department of 
Transportation report that under the tort system only 40 
to 45 percent of a premium dollar is returned to an 
injured person. The balance of the premium dollar goes 
to administrative expenses, adjusting expenses, and 

legal expenses that include the cost of defending suits 
and payments to attorneys under contingent fee 
contracts. 

The 1 975 law placed the cap for no-fault benefits at 
$1 5,000. The cap for work loss or survivors' benefits 

was $ 1 50 per wee k. There was testimony that the 
wage loss benefit of $ 1 50 a week was set at this 
amount because the amount was the average wage per 
week in this state . Death benefits for funeral expenses 
were limited to $1 , 000. Replacement services were 
limited to $ 1 5  per day. The threshold to sue for 
noneconomic loss because of serious injury based on 
medical expenses was set at $ 1 ,000. 

"North Dakota Auto Accident Reparations Act -

North Dakota's No-Fault I nsurance Law", Thomas 0. 
Smith,  North Dakota Law Review, Vol. 52, No. 1 1 975 
(fall) ,  discusses the coordination of benefits provisions 
in the 1 975 law. The article states: 

It is the primary obligation of the insurance 

company providing no-fault coverage to make 
payment for economic loss . . . . [T]he insur
ance company may not coordinate no-fault 
benefits with benefits the victim receives or is 
entitled to receive under a hospitalization 
policy or an accident and sickness policy. If 
the victim has both types of coverage, he 
may recover duplicate benefits. However, the 
act does permit an insurance company . . .  

other than an insurance company providing 
no-fault benefits to coordinate benefits paid 
under its hospitalization policies or accident 
and sickness policies with those paid u nder 
the no-fault act. The result is that such 
insurers would be obligated to cover 

economic loss only to the extent it exceeds 
an insured's no-fault benefits. Any insurance 
company offering this type of coverage must 
provide a reduction or savings in the 
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premiums charged on these policies, and its 

plan to coordinate benefits must be approved 
by the Commissioner of I nsurance. Thus, in 

the future insurance companies which write 
hospitalization or accident and sickness 
insurance may coordinate benefits paid under 
these contracts with no-fault benefits received 
by the i njured party. 

In such cases, the insured will receive a 

reduction or savings in the premiums charged 
on those contracts. 

1977 
In 1977 the Legislative Assembly enacted two bills 

relating to no-fault insurance--Senate Bil l  No. 2 1 39 and 
House Bill No. 1 5 1 0. 

Senate Bill No. 2 1 39 clarified the definition of 
"owner" as to lessees and created definitions for 
disability, commercial vehicle, and bus. The bil l  
required no-fault insurance during the period in which 
the operation of a motor vehicle is contemplated 
instead of if the vehicle is either present or registered in 
this state. The bi l l  provided for the suspension of 
coverage upon request of the owner of a commercial 
vehicle and for the priority of payment for a person 
injured while occupying a bus. I n  particular, the bil l  
allowed the owner of a commercial vehicle to suspend 
coverage if the vehicle is not used for a period of at 
least 30 days. In addition, the bill provided that in an 
accident involving a bus the individual who is hurt on 
that bus first has to go to that person's own policy 
before going to the policy on the bus. 

House Bill No. 1 5 10 created the amount of no-fault 
medical expenses a no-fault insurer may coordinate 
with a health insurer in an amount of $5,000. As intro
duced, the bill would have repealed the coordination of 
benefits provisions. Before the passage of House Bill 
No. 1510,  if an individual had medical expenses in 
excess of $ 1 5,000, depending on the coordination of 
benefits, the first $ 1 5,000 might be paid by the no-fault 
insurer and the excess paid by the health care insurer. 
However, this did not leave any money left under the 
no-fault benefits for work loss, replacement services, or 
death benefits. Testimony states that the amendment 
allowed the no-fault carrier to subrogate against the 
health care insurer after the first $5,000 of no-fault 
benefits are paid, thereby leaving more benefits for 
items other than medical expenses. 

1979 
In 1 979 the Legislative Assembly enacted one bill 

relating to no-fault insurance--House Bil l  No. 1503. The 
bil l  created an exception to payment for an uninsured 
under the assigned claims plan . The exception was 
that if the person owns a motor vehicle and is 
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uninsured, and that person is injured in a motor vehicle 

that is uninsured, generally that person cannot collect 

from the assigned claims plan. 

1981 
In 1 98 1  the Legislative Assembly enacted three bil ls 

relating to no-fault insurance--Senate Bill No. 206 1 ,  
Senate Bill No. 2070, and Senate Bill No. 2251 . 

Senate Bill No. 2061 included health maintenance 

organizations to the health care insurers in the coordi
nation of benefits provision. 

Senate Bill No. 2070 defined motor vehicle owner for 
the purpose of no-fault insurance statutes. At that 
time, no-fault insurance laws required every owner of a 
motor vehicle to maintain no-fault insurance coverage 
on the owned vehicle and defined an owner in terms of 

motor vehicle registration. The result was that the 
seller of a motor vehicle was liable as a no-fault insurer 
if the buyer failed to transfer the title. The bill clarified 
that the owner is the person to which ownership has 
been transferred regardless of registration. 

Senate Bill No. 225 1 set the priority of payment for 
a person injured in a vehicle under a ridesharing 
arrangement. The bill provided that a person who is not 
the owner or a relative of the owner of the vehicle has to 
be covered by that person's insurance before that on 
the secured vehicle. The legislative history reveals the 
reason for this change was to promote ridesharing 
arrangements by lessening the liability on the owner of 
the vehicle. 

1983 
In 1983 the Legislative Assembly enacted two bills 

relating to no-fault insurance--House Bill No. 1 1 94 and 
House Bill No. 1 1 95. House Bil l  No. 1 194 l imited the 
liabil ity of the assigned claims plan to those situations 
where the claimant would have been eligible for no-fault 
insurance. The legislative history reveals the bill was 
introduced to prevent claims against the plan that were 
not contemplated when no-fault insurance was enacted 
in 1975. The bill l imited the benefits available under the 
plan to the same benefits available to someone who 
purchases an i nsurance policy with no-fault benefits. 

House Bill No. 1 1 95 prohibited the stacking of insur
ance coverage as it pertains to uninsured motorist 
coverage and no-fault benefits. Benefits are available 
only to the extent of the applicable basic no-fault bene

fits provided to an injured person, and benefits from one 
source cannot be added to the benefits from another 
source. 

The bil l was a response to a North Dakota Supreme 
Court case St. Paul Mercury Insurance Company v. 
Andrews , 321 N.W.2d 483 (N.D. 1 982). The court said 
state law on uninsured motorist coverage does not 

prohibit stacking, while the law on basic no-fault does 
prevent stacking. The court al lowed the policy provi 

sion that prohibited stacking of uninsured motor vehicle 
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coverage because it did not violate any established 

public policy. The court invited the Legislative 

Assembly to clearly spell out its intent. 

1985 
I n  1 985 the Legislative Assembly enacted two bills 

relating to no-fault insurance--Senate Bill No. 2078 and 

House Bil l  No. 1 528. Senate Bill No. 2078 was a 
comprehensive review of all insurance laws. The bill 

removed the statutory title and statement of purpose for 
the no-fault law because both were unnecessary. 

The 1 975 no-fault law had a legislative declaration 
that the purpose of the law was: 

1 .  To avoid inadequate compensation to victims 
of motor vehicle accidents, to require regis
trants of motor vehicles in this state to procure 
insurance covering legal liabil ity arising out of 
ownership or operation of such motor vehicles, 
and to provide benefits to persons occupying 
such motor vehicles and to persons injured in 

accidents involving such motor vehicles; and 
2. To l imit the right to claim damages for noneco

nomic loss in certain cases and to organize 
and maintain an assigned claims plan. 

The legislative history reveals that this section was 
repealed because it was nonsubstantive. The reason 
for the repeal was because the statement of purpose is 
unnecessary because the purpose is provided by the 
substantive provisions of the law. 

House Bill No. 1 528 increased the maximum level 
for basic no-fault benefits from $1 5,000 to $30,000 and 

optional excess no-fault benefits for motor vehicle insur
ance from $40,000 to $80,000. The bill increased the 
threshold amount defining serious injury from $ 1 , 000 to 
$2,500 of medical expenses. The primary sponsor of 
the bi l l  stated the reason for the bil l was that $ 1 5,000 
was not large enough to cover serious accidents. I n  
those accidents, i f  a n  individual does not have medical 
insurance, the individual must pay the balance above 

the no-fault l imits. 
As introduced, the bil l  did not contain an increase in 

the medical expenses threshold for serious injury. The 
testimony reveals the reason for the increase in the 
threshold was to balance the increased benefit with the 
removal of more of the right to sue. The main concern 
was with increased benefits was increased premiums, 
resulting in more people not purchasing mandatory 

insurance. I n  the House the threshold was increased 
to $4,000 with the idea that there might "possibly even 
be a very small savings" in premiums. The Senate 
Judiciary Committee reduced the threshold from $4,000 
to $2,000. 

The resulting $2,500 threshold appears to be a 
compromise between trial lawyers and the insurance 
industry. It was argued that the increase from $ 1 5,000 
to $30,000 would affect a very small number of injured 
people. It was also argued that the increase from 
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$1 ,000 to $4,000 for the medical expenses threshold 

might exclude 60 percent of the possible causes of 

action . Setting the threshold at $2 ,500 balanced these 
concerns with the expectation that insurance rates 
would not significantly increase. 

In 1 985 the Legislative Assembly considered, but 
did not pass, Senate Bill No. 2454, which would have 
required no-fault insurers to notify the Registrar of 
Motor Vehicles of nonrenewal of a policy. Upon receipt 
of the notification, the Department of Transportation 
would not have allowed registration of the motor vehicle. 

1987 
In 1 987 the Legislative Assembly enacted one bi l l  

relating to no-fault insurance--Senate Bill No. 241 3. 
This bill provided that a basic no-fault insurer may coor
dinate any benefits it is obligated to pay for medical 
expenses as a result of accidental bodily injury in 
excess of $5,000. The bill clarified the coordination of 
benefits happened after the first $5,000 in medical 
expenses. 

In 1 987 the Legislative Assembly considered, but 

did not pass, House Bill No. 1 078. This bill would have 
required a no-fault insurer to notify the registrar of motor 
vehicles of policies that have been canceled or lapsed 
in the previous month. The bill was meant as a means 
of enforcing mandatory insurance laws. 

1989 
In 1 989 the Legislative Assembly enacted three bills 

relating to no-fault insurance--Senate Bill No. 2056 and 
House Bill No. 1 409 and House Bil l  No. 1 467. Senate 
Bil l  No. 2056 made technical corrections that included 
the changing of the term workmen's to workers' 
compensation. 

House Bill No. 1 409 provided that an insured who 
purchased optional excess no-fault benefits is entitled 
to optional excess no-fault benefits commencing upon 
the exhaustion of basic no-fault benefits if the injured 
person or that person's relative is injured in a motor 
vehicle not owned by the insured or as a pedestrian .  
The legislative history reveals the bil l was introduced to 

clarify the practice being done at present by most auto
mobile insurance companies, thereby making the enti
tlement mandatory. 

House Bil l  No. 1 467 increased the time for filing a 
no-fault insurance claim in an action to recover further 

benefits for a loss in which the basic or optional excess 
no-fault benefits have been paid from two to four years 
after the last payment of benefits. The time for filing 
was increased in an action for benefits for survivors' 
income loss and replacement services loss and funeral 
expenses for one to two years after the death or from 

four to six years after the accident from which the 
death results, whichever is earlier. The time for filing 
was increased in an action to recover further survivors' 

income loss or replacement services loss benefits from 
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two to six years after the last payment for benefits. 
The bill i ncreased the time for filing if basic or optional 
excess no-fault benefits have been paid for loss 
suffered by an injured person before death and action to 
recover survivors' income loss or replacement services 

loss benefits from one to two years after death or from 
four to six years after the last benefits are paid, which
ever is earlier. 

1991 
In 1 99 1  the Legislative Assembly enacted three bills 

relating to no-fault insurance--Senate Bill No. 2089, 
Senate Bi l l  No. 2302, and Senate Bill No. 2555. 

Senate Bil l  No. 2089 clarified the exclusion of basic 
no-fault insurers from the prohibition from coordinating 
benefits without providing the purchaser with an equi
table reduction or savings in cost. In addition, the bill 
allows a basic no-fault insurer to recover all no-fault 
benefits, not solely basic no-fault benefits, from another 
no-fault insurer when tort law would require recovery. 

Senate Bill No. 2302 included a motor vehicle 
owned by a political subdivision and operated as part of 
a public transit system for which the costs are subsi

dized by the government in the definition of bus for the 
purposes of no-fault insurance. 

Senate Bi l l  No. 2555 increased the funeral expense 
benefit from $ 1 , 000 to $3,500. The legislative history 
reveals that "a no-fril ls funeral" ranges between $3,000 

and $4,200. The increased benefit was expected to 
cost approximately 22 cents per car per year. 

1993 
In 1 993 the Legislative Assembly considered, but 

failed to pass, Senate Bil l  No. 2376. This bill would 
have required an insurer to report every suspension, 
cancellation ,  or nonrenewal to the Department of 
Transportation. 

1995 
I n  1 99 5  the Legislative Assembly considered, but 

did not pass, Senate Bil l  No. 2465. This bil l would 
have required the creation of a no-fault arbitration 
committee made up of the Insurance Commissioner, an 
insurance consumer, an i nsurance company, a lawyer, 
an insurance agent, and a medical professional. The 
committee would have been required to develop and 
recommend rules and procedures for arbitration 
between an insurer and a claimant regarding a 
disagreement as to no-fault benefits. 

1997 
In 1 997 the Legislative Assembly enacted one bil l 

relating to no-fault insurance--Senate Bill No. 2046. 
The bil l  made technical corrections. 

I n  1997 the Legislative Assembly considered, but 
d id not pass, House Bil l  No. 1 273. The bill would have 
required an insurer to pay treble damages if the insurer 
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failed to give notice of determination of basic no-fault 
benefits or terminated basic no-fault benefits 
retroactively. 

1999 
In 1 999 the Legislative Assembly enacted one bill 

relating to no-fault insurance--Senate Bill No.  2376. 
This bill l imited the recoverable damages of a person 
who is in a motor vehicle accident and does not have 
liabil ity insurance if that person has at least two convic
tions of operating a motor vehicle without liabil ity insur
ance. In other words, a person with no-fault insurance 
may not be assessed damages for pain and suffering in 
favor of a person who has at least two convictions of 
operating a motor vehicle without liability insurance. 

I n  addition, in 1 999 the Legislative Assembly 
enacted Senate Bil l  No. 2406. The bill requires a 
person who has been convicted of driving a motor 
vehicle without liability insurance to provide proof of 
insurance to the Department of Transportation or else 
that person's driving privileges are suspended. The 

proof of insurance must be a certificate from an insur
ance carrier. The convicted person's license must 
contain a notation showing that the person m ust keep 
proof of liability insurance on file with the department. 
The fee for the notation is $50. The bil l  requires insur
ance carriers to notify the director of a cancellation or 
termination of an insurance policy required for a person 
convicted of driving without liability insurance. 

In 1999 the Legislative Assembly considered, but 
did not pass, Senate Bil l  No. 2378. This bill would 
have increased the coordination of benefits from $5,000 
to $ 1 0 ,000. 

2001 
In 2001 the Legislative Assembly considered, but 

did not pass, House Bill No. 1 389. The bill would have 
changed the priority in which no-fault benefits are paid 
to a person injured while occupying a bus. The bill 
would have placed the no-fault insurer of the bus at the 
top of the priority list instead of the bottom. 

2003 
I n  2003 the Legislative Assembly enacted two bills 

related to no-fault insurance--Senate Bil l  No. 2275 and 
House Bill No. 1 1 90.  

Senate Bi l l  No. 2275 increased the amount of 
no-fault medical expenses a no-fault insurer may coor
dinate with a health insurer from in excess of $5,000 to 
$ 1 0,000. In short, the no-fault insurer pays the first 
$ 1 0,000 of medical expenses and the health care 
insurer pays medical expenses after $ 1 0 , 000. 

There was testimony for and against the increase. 
Generally, health insurers were for the increase. The 
reason for the increase was that inflation has increased 
the cost of medical procedures. Because the threshold 

was at $5,000 for 1 8  years, medical insurance had to 
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pay more medical expenses as i nflation caused more 
expenses to exceed the threshold . 

Generally, no-fault insurers were against the 
increase. They argued that health insurers are more 
efficient at administering insurance for medical 
expenses. One example showed that medical insurers 

had over a 30 percent lower expense ratio than no-fault 
insurers. Medical insurers have the experience, exper
tise, and size to more efficiently administer medical 

insurance. In addition, the increase lowers the amount 
of no-fault benefits available for benefits that are not 
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medical expenses, including work loss and replace
ment services benefits. 

House Bill No. 1 1 90 removed the expiration date on 

the section of law that prohibits a person that had two 
convictions for driving without liability insurance and 
was driving without liability insurance from receiving 
noneconomic loss for serious injury in an action 
against the insured. In addition, the bill lowers the 
previous convictions requirement from 2 to 1 .  



House IBL Committee 
January 13, 2015 

TESTIMONY OF PATRICK J. WARD IN OPPOSITION TO HB 1073 

Good morning Chairman Keiser and Members of the House IBL 

Committee. 

My name is Pat Ward. I am here on behalf of the Association of North 

Dakota Insurers to testify in opposition to HB 1073. 

This bill mandates an increase in two statutory required basic no-fault 

benefits under our no-fault insurance law, wage loss and the funeral expense 

benefit. To increase the benefit would result in an increase in basic no-fault auto 

insurance premiums. 

Currently, North Dakota is one of the lowest premium auto insurance 

states, ranking 45th . To the best of my knowledge, none of the states with lower 

premiums are no-fault states. 

No-fault insurance was a trend that started in the 1970s with the 

assumption that if a person's immediate basic medical and other expenses were 

taken care of by his own insurer right away, there would be fewer liability 

lawsuits. However, this turned out not to be so. 

The industry has learned that no-fault is not an economic way to provide 

medical, wage loss or other benefits. P&C companies are not experts in 

managing such claims and they do not have the same protections as health 

insurers to write down excessive charges or bills. 

Over the past 10 years, almost every state that has addressed No-Fault 

benefits has reduced coverage, because it is so inefficient, and ultimately a bad 
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buy comparatively speaking for consumers. Many states have eliminated it 

altogether. At its peak, I think there were 26 states that had mandatory PIP -

now it's something like only 8 or 9 .  

If we increase benefits coverage, I can guarantee that rates will go up -

and not just the amount of the increased coverage. For example, insurance 

companies must add on agents' commissions, premium tax, and increased 

reinsurance costs (reinsurance cost is based on written premium) to any 

increase. So if the increased coverage goes up a dollar, the insurance premium 

goes up $1.20 - this is why mandatory PIP is being reduced or eliminated 

elsewhere. 

When most states are doing away with No-fault , why would N D  increase 

and expand their program? This is hardly the way to keep insurance affordable. 

The increase in the funeral benefit is not a show stopper, but one has to 

wonder why this is being proposed? $5 ,000 won't cover a funeral any more then 

will $3 ,500. Again, this is not life insurance. It is just meant to assist with 

expenses in the event of an accident with a fatality, not to be a funeral policy. 

One of the strongest arguments for leaving the no-fault benefits at their 

current levels is that it is not supposed to be a cure-all for whatever happens. Its 

primary goal is to take care of medical costs, which it does very well. It is not life 

insurance, so it should not be expected to cover a funeral bill. Supplement 

towards the expense, yes. Not satisfy completely. The industry believes it is 

important to keep basic auto insurance premiums affordable. If we use auto 

insurance to tack on other mandatory insurance benefits , such as health and life 
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a n d  d isabi l ity, we price customers out of auto insurance the market a nd increase 

the n umber of u ninsured d rivers (and make criminals of honest citizens). A few 

years ago Colorado d id away with no-fa u lt insurance altogether because of the 

ram pa nt fra ud a nd expense wh ich had resulted in large numbers of uninsured 

d rivers (33%). 

As for the loss of wages, it is not intended to cover a l l  lost earnings or be a 

d isabi l ity or work comp pol icy, but rather to pay a stipend towa rds those lost 

earnings.  The "average weekly wage" thing is uncertai n  and could be a huge 

cost m u ltip l ier.  F irst off, it is a moving target, and moving targets are never 

good . Second,  j ust what are we ta lking in dol la rs? I have no idea . Does 

a nyone? Seco n d ,  if we move the benefit from a stipend to a level that actual ly 

rep laces a l l  or  a lot of the persons wages, we are probably going to see a sharp 

i ncrease in the n umber of "disabled" claimants , or  people who refuse to go back 

to work. Med ical l iteratu re shows faster and better heal ing whe n  people get back 

to work sooner. 

The b u rden of trying to sort out mal ingerers would also be a much larger 

tas k  for a P&C company, than for say, WSI ,  and that leads to only one result .  

H ig her costs , either through fraud,  more people trying to manufacture claims or 

t h rough com panies paying claims which a re not properly owed . Either way, the 

cost goes back to the publ ic th rough increased insurance prem iums.  

I u rge a do not pass on H B  1073. 

P:\PWARD\Legislative 201 5\Testimony in Opposition to H B 1 073.doc 
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Test i mony for H B  1073 - N D  House I B L  Com m ittee 

C h a i r m a n  Ke iser a n d  m e m be rs of the House I n d u stry, Bus in ess, a nd La bor 

Com m ittee for the record my name is Steve Becher  a nd I am Executive Di rector of 

the P rofess ion a l  I ns u ra nce Agents of N D . P IA of N D  re prese nts over 300 m a i n  

street i n s u ra nce agencies with ove r 1000 agents across t h e  state o f  North  Dakota . 

I a m  not a b le to atte nd the hea ring today, but wa nted to present writte n 

test i mony re p rese nti ng o u r  association i n  opposition a nd ask ing for a "Do Not 

Pa ss" recom me ndation on  H ouse B i l l  1073. 

House b i l l  1073 is  a b i l l  that p roposes to ra ise the work loss l i mit to the state 

ave rage weekly wage a nd fu n e ra l  benefits by $1,500 u nder  the Perso n a l  I nj u ry 

P rotection ( N o-fa u lt) sect ion of the a uto i n s u ra nce pol icy.  Perso n a l  I nj u ry 

P rotection ( P I P ) cove rs i nj u ries suffe red by a n  i n s u red d river, passe nger, o r  

covered pedestri a n  as  t h e  res u lt of a n  a uto accident rega rd less of fa u lt .  There i s  

cove rage u nd e r  P I P  fo r medica l  expenses, work loss, fu n e ra l  benefits, 

re p la cemen t  se rvices loss, a n d  s u rvivor benefits with a m a n datory basic l i m it of 

$30,000 per person/per acci dent with s u b- l i m its of $3,500 fo r fu nera l  costs a n d  

$ 150/week for work l oss benefits . The orig i n a l  i ntent of P I P  w a s  to p rovide  some 

i m med iate re l ief to people i nj u red i n  an a uto accident w h i l e  the i n s u ra n ce 

com p a n ies i nvestigate the accident a n d  m a ke a determi nation of fa u lt .  As it 

sta nds today, the fi rst $30,000 of med ica l expenses a n d  economic  loss d u e  to a n  

a uto acci dent wo u ld be pa id  by the i n s u red's a uto i n s u ra n ce com pa ny with a ny 

loss a mo u nts a bove $30,000 being paid by the at-fa u lt d rive r's  bod i ly  i nj u ry 

l ia b i l ity, the i n s u red's u n i n s u red motorist coverage if the at-fa u lt d rive r d i d n't 

have i n s u ra n ce, or  by the i ns u reds own hea lth, d isa b i l ity, or  l ife i n s u ra nce if they 

were the pa rty fou n d  at-fa u lt .  

There a re 13  states i n  the U .S .  that req u i re m a n datory P I P  coverage with the 

ba la nce of the states offering M ed Pay which is o n ly cove rage fo r medica l  

expenses a n d  n o cove rage fo r the work loss or  fu nera l  costs . Of the 1 3  states that 
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offer P I P  the l i m its ra nge fro m $8,000 i n  Massachu setts to u n l i m ited i n  M ichiga n  



• 
with N D  offeri ng the 4th h ighest l i m it.  The vast majo rity of states l i m it the work 

loss to $ 150-$250/week with M ich iga n offe ring up to $5,282 per week. It  s h o u ld 

be noted th at M ich iga n  a l so has the h igh est a uto i n s u ra nce costs i n  the nation 

with the majo rity of the b l a m e  for these costs be ing attr ibuted to their  h igh P I P  

l i m its. Accord ing to N D  Workforce Safety the ave rage weekly wage i n  N D  fo r 

2014 was $914 so th is  b i l l  wo u ld increase the work loss su b-l i m it ove r 6 t imes the 

p resent l i m it.  It  i s  i n evita b l e  that ra is ing the l i m its for work loss by such a d rastic 

a mo u nt p l u s  ra is ing the fu n e ra l  expense l i mit u nd e r  P I P  in North  Da kota w i l l  resu lt 

in a su bsta nti a l  increase in a uto i n s u ra n ce rates fo r the d rive rs of o u r  state . 

H o u se b i l l  1073 is a b i l l  wh ere the sponsor has good i nte ntions i n  tryi ng to h e l p  

o u t  a constitu e nt that h a d  a very b a d  accident, b u t  i t  is  a b i l l  that is  not necess a ry 

fo r a n u mber  of reasons .  F i rst of a l l, the l i m it of $30,000 with the s u b- l i m it of 

$ 150/week fo r work l oss is the m i n i m u m  l i m its that a person ca n buy a nd t h e re 

a re h igher  l i m its ava i l ab l e  if a person chooses to buy them .  A l l  i n s u ra nce 

com p a n ies a re req u i red to offe r a n  a d d it iona l $80,000 of P I P  benefits that a n  

i ns u red may p u rchase a n d  when they buy the o ptiona l  l i m its the work loss 

a mo u nt i s  ra ised as  we l l  as  the fu nera l  benefit. These a mou nts va ry by co m pa ny, 

but m a ny offer a n  a d d it iona l  $300/week of work loss a n d  a n  a d d itio n a l  $ 1,000 of 

fu n e ra l  benefit. Second, the i nj u red person is  not l i m ited to o n ly co l lecti ng from 

t h e i r  own P I P  cove rage w h en  the other  pa rty is at-fa u lt .  The oth e r  pa rty's l i a b i l ity 

i n s u ra n ce wou ld pay fo r loss a mo u nts fo r bod i ly i nj u ry ca used by the ir  negl igen ce 

w h ich wou l d  i nc l u d e  the l ost wages i n cu rred d u e  to that i nj u ry.  Th is wou l d  

i n c l u d e  a ny a mou nts a bove t h e  $ 150/wee k  work loss l i m it that is  a l ready cove red 

by the P I P  cove rage as we l l  as a ny a mou nts a bove the $30,000 P I P  l i m it .  Th i rd,  if 

the oth e r  pa rty was at-fa u lt but does not have i n s u ra nce or does not have e nough 

i n s u ra nce the i nj u red pa rty co u ld co l l ect from the i r  own U n i n s u red ( U M )  or  

U nd er insu red M otorist ( U I M )  cove rage. Th is cove rage wou ld be ava i l a b le u nd e r  

t h e  i n s u red's  own pol icy at l i m its they have chosen w h e n  t h e  negl ige nt pa rty does 

not have i n s u ra nce o r  not e nough i n s u ra n ce. Fou rth, the i n s u red ca n a lso co l l ect 

fro m the i r  own hea lth i n s u ra nce, d isa b i l ity i n s u ra n ce, workers com p, a nd l ife 

i n s u ra n ce pol icies that they have p u rchased themse lves or  rece ived through t h e i r  

e m ploye r i n  a d d ition t o  the ben efits they rece ive from P I P .  T h e  benefits received 



fo r hea lth i ns u ra nce, d isa b i l ity, a nd work com p  may be coord i nated with the P I P  

benefits t o  m a ke s u re the i nj u red pa rty i s  not d o u b l e  com pe nsated, but the l ife 

i nsu ra nce wo u ld be pa id  i n  a d d it ion . Lastly, ra is ing th ese su b-l i m its i n  the P I P  

coverage wou ld have the u n i nte nded co nseq u e nce of ra is ing rates for a l l  N o rth 

Da kota d rivers which cou l d  potentia l ly i n crease the n u m be r  of u n i ns u red d rivers 

in o u r  state . I contacted a n u m ber of N D  i n s u ra n ce com pa n ies to get a n  idea of 

the cost fo r P I P  presently as we l l  as how much of a n  i n crease we m ight see if th is  

b i l l  were to  pass.  Th e average P I P  cost fo r the  com p a n ies that  I spoke to  was 

a bout $35 per ve h ic le  fo r a n  a d u lt d river a nd $75-90 fo r a youthfu l d rive r. The 

cost to i n crease the P I P  l i m it by $80,000 and i ncrease the s u b- l i m its fo r work loss 

a n d  fu n e ra l  ra nged fro m an a d d ition a l  $23 fo r an a d u lt d rive r to an a d d itio n a l  $70 

fo r a youthfu l m a le d river. None of the com pa nies that I spoke with cou ld give 

me an estimate of the cost increase that th is  b i l l  wou ld create as  they wou l d  need 

to have their  a ctua ria l d e p a rtment resea rch a l l  of the va ria b les, but they a l l  stated 

that it wou ld be a s iza b l e  i ncrea se. 

The bottom l i ne is  that this b i l l  is  not needed as  there a re a l ready remed ies 

ava i l a b l e  to the i nj u red person both before a nd after the accident that d o  not 

ra i se rates for a l l  N o rth Da kota d rivers. They ca n a l ready pu rchase a d d ition a l  P I P  

cove rage; have the ir  own l ife, hea lth, d i sa b i l ity, a n d/o r work com p  cove rage; buy 

a d e q u ate UM and U I M  cove rage; or  co l lect from the l i a b i l ity cove rage of the at

fa u lt d rive r. In the inte rest of not ra is ing auto i n s u ra nce rates fo r a l l  N o rth Da kota 

d rive rs wh en  there a re a l ready via b le  re medies ava i l a b le, I wou ld e n cou rage a 

"Do N OT Pa ss" reco m m e ndation on  H B  1073. 
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Prepared by the Legislative Council staff for 
Representative Keiser 

January 23, 20 1 5  

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1073 

Page 1 ,  line 1 ,  after "A BILL" replace the remainder of the bill with "for an Act to provide for a 
legislative management study. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. LEGISLATIVE MANAGEMENT STUDY OF REQUIRED MOTOR 
VEHICLE INSURANCE. During the 20 15- 1 6 interim, the legislative management shall 
consider studying required motor vehicle insurance. The study must include a review of 
the limits on no-fault benefits. The legislative management shall report its findings and 
recommendations, together with any legislation to implement the recommendations, to 
the sixty-fifth legislative assembly. " 

Renumber accordingly 
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