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Amendment to: HB 1136 

FISCAL NOTE 
Requested by Legislative Council 

12/22/2014 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I levels and approoriations anticioated under current aw. 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

General Fund Other Funds General Fund Other Funds General Fund Other Funds 

Revenues $0 $0 $0 $0 $0 
Expenditures $0 $0 $0 $0 $0 
Appropriations $0 $0 $0 $0 $0 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision. 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

Counties $0 $0 
Cities $0 $0 
School Districts $0 $0 
Townships $0 $0 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

$0 
$0 
$0 

$0 
$0 
$0 
$0 

The intent of this bill is to adopt a uniform law related to Limited Liability Companies. There are no provisions in the 
bill having any more or any less fiscal impact than under current law. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

None 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

See agency comments 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

See agency comments 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation. 

None requested 



Name: Al Jaeger 

Agency: Secretary of State 

Telephone: 701 -328-2900 

Date Prepared: 1 2/30/2014 
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Bill/Resolution No.: HB 1 1 36 

FISCAL NOTE 
Requested by Legislative Council 

12/22/2014 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d 't' d d ti eve s an appropna 10ns ant1cmate un er curren aw. 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

General Fund Other Funds General Fund Other Funds General Fund Other Funds 

Revenues $0 $0 $0 $0 $0 
Expenditures $0 $0 $0 $0 $0 
Appropriations $0 $0 $0 $0 $0 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision. 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

Counties $0 $0 
Cities $0 $0 
School Districts $0 $0 
Townships $0 $0 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

$0 
$0 
$0 

$0 
$0 
$0 
$0 

The intent of this bill is to adopt a uniform law related to Limited Liability Companies. There are no provisions in the 
bill having any more or any less fiscal impact than under current law. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

None 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

See agency comments 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

See agency comments 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation. 

None requested 
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Agency: Secretary of State 

Telephone: 701-328-2900 

Date Prepared: 12/30/2014 
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2015 HOUSE STANDING COMMITTEE MINUTES 

Committee Clerk Signature 

House Judiciary Committee 
Prairie Room, State Capitol 

HB 1136 
1/12/2015 

21836 

D Subcommittee 

D Conference Committee 

Explanation or reason for introduction of bi l l /resolution: 

Relating to limited liability companies. 

Minutes: y #1 & #2 

Chairman K.Koppelman: Opened the hearing on HB 1136 with testimony in support. 

Rep. L. Klem in:  I am also a commissioner servicing on the ULC. (See Testimony #1) 
(1:13-19:24) 

Rep. Mary Johnson: Are existing LL C's now subject to this entire 10-32.1? 

Rep. L. Klem i n: They will be. There is a provision at the end of this bill that the new ones 
will become subject to this after the effective date of this act which will be August 1, 2015. 
Then until January 1, 2016 existing LLC's would have the ability to elect and be subject to 
this act. Then after that date then they will be subject to this act. 

Vice Chairman Karls: What is the main difference between a corporation and an LLC? 
Are there definite advantages between the two? 

Rep. L. Klemin:  The main difference is how they are taxed. LLC's are taxed like 
partnerships and corporations are taxed like corporations. Corporations actually pay taxes 
unless they are a sub chapter S Corporation in which case the corporation can be taxed 
similar to a partnership. There are limits on the number of shareholders you can have in a 
sub chapter S Corporation. If you go over 25 I think it is then you will be taxed like a 
partnership. There are partnership laws to follow and discussed this. An LLC provides 
limited liability; whereas a partnership may not. An LLC is taxed just like a partnership so 
that the LLC itself doesn't pay taxes. 

Chairman K.Koppelman: When it comes to a sole proprietorship converting to an LLC the 
main advantage is taxation and liability protection as well. A mom and pop sole 
proprietorship might look at becoming an LLC so that all their assets aren't subject to 
litigation or something if there is a liability claim. Am I accurately stating that? 
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Rep. L. Klemin: It seems like a lot of CPA's are recommending that businesses organize 
as LLC now rather than corporations. 

Rep. G. Paur: In the definitions of foreign corporation is listed under F. Domestic 
Corporation is listed under C for corporation. Would that need any clarification? 

Rep. L. Klemin: That may define corporation as a domestic corporation as domestic and 
foreign corporation as a foreign so that the default under there would be if it just said 
corporation it would be domestic unless you said foreign corporation. 

Rep. G. Paur: There are limited liability corporations and limited liability companies; 
correct? 

Rep. L. Klemin:  Not exactly. Corporations do have limited liability. There are not limited 
liability corporations because that would be inconsistent. A corporation does have limited 
liability already so there is no reason to call it that. An LLC is a limited liability company. In 
ND we have tried to be as flexible as possible on how we allow businesses to operate so 
have statues governing all of those entities. 

Rep. K. Wal lman: Do you have an estimated impact if this passes? 

Rep. L. Klemin: I don't know if that can be quantified because if there is a profit it is either 
going to be taxed at the entity level or at the owner level. 

Rep. K. Wal lman: If an LLC can be a nonprofit; can a nonprofit be an LLC? Right now 
nonprofits can only use a certain percentage of their revenue for lobbying. What would 
prevent a nonprofit organization from switching to an LLC and using more of their revenue 
for lobbying? 

Rep. L. Klemin:  This is covered by federal law. In order to be nontaxable; typically a 
nonprofit is a corporation now and we have the nonprofit corporation law. Under federal 
law as long as they abide by certain rules that govern their operation then they are not 
subject to taxation. I think if they are an LLC or a nonprofit corporation they would be a 
nonprofit corporation they would still be subject to those same federal rules. 

Chairman K.Koppelman: What is the difference between LLP's and multimember LLC 
where they operate like a partnership? Does this bill address LLP's? 

Rep. L. Klemin: One of the differences is how they are operated and managed. LLP's 
would have a general partner and limited partners. Limited partners do not actually operate 
the business. They are basically just investors whereas a general partner is the one that 
operates the business. In an LLC the members or owners can take a much more active 
role in the operation of the business without becoming subject to liability as a general 
partner. Those are some of the differences. 

Chairman K.Koppelman: Your map in the testimony; does it reflect the latest permutation 
with what we are looking at or does it reflect the adoption of the original LLC act of 2006? 
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Rep. L. Klemi n: This map reflects those states that have adopted the last amendments. 
Almost all of these states have existing LLC act already. 

Chairman K.Koppelman: Is the original act more prevalent in more states? 

Rep. L. Klemi n: There are many more states that have adopted the original LLC Act which 
we did in 1996 in North Dakota. The new act was from 2006 and 2011 and 2013 there 
were some amendments. 

Chairman K.Koppelman: The question Rep. K. Wallman asked regarding revenue to the 
state you will notice the fiscal note and that is how you know what the impact is. 

Al Jaeger, Secretary of State: (See Testimony #2) Went through the testimony and 
discussed it. (32:42-41 :54). Because of the length of the bill it was sent into Legislative 
Counsel and they put it all together. We have not had a chance to go through it to be sure 
all the cross references is right so that is why we ask for a little bit of time. Questions? 

Chairman K.Koppelman: We will hold the bill. 

Rep. P. Anderson: We talk about the Minnesota version; how are about the SD version? 

Al Jaeger: Since Fargo is close to Minnesota we do more with Minnesota. The basic of 
limited liability companies no matter what state you are in has been the same over the 
years. I don't understand the legal part of this. We bring forth business options. 

Chairman K.Koppelman: Rep. L. Klemin touched on reorganization transactions. How 
does your office deal with this? When that occurs can a company be considered domestic 
in more states or is it a transfer from hat status from one state to another. 

Clara Jenkins: This will be something new for us. Domestication is going to be. They will 
then transfer to a ND LLC. You cannot be domestic in two jurisdictions. It would have to 
be allowable under the other jurisdictions law before we could file it here. 

Chairman K.Koppelman: What would you envision those kinds of requests before? 

Clara Jenkins: Would it require location in our state. 

Chairman K.Koppelman: If an oil field product company was in Oklahoma and they 
decided to move to ND so they want to domestic here would they have to physically locate 
here? 

Clara Jenkins: They would not have to have a physical presence in this state in order to 
be an LLC. Oklahoma could do this. 

Rep. K. Wal lman: Why would we want to do this? 

Clara Jenkins: There is some value in adopting a uniform act. When we adopt a uniform 
act any court actions that occur in another state on an issue related to an issue that might 
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be under consideration here the courts could look to those jurisdictions for guidance on 
how those issues were resolved. 

Rep. L. Klemin: In response to effective LLC's. That is found on page 21 of the bill in 
Section 132.105 application to existing relationships and the operative dates are July 1, 
2015. Any new LLC is bound by this law on or after that date. Then there is a transaction 
to January 1, 2016. 

Chairman K.Koppelman: Is there any subservient change to any LLC that would become 
subservient to this law once it becomes law? 

Rep. L. Klemin: It  is business as usual except for default rules. There is this section that I 
just referred to that says certain things will be read into the operating agreement of an 
existing LLC as if they had it in there already so they don't have to go out and change all 
their documentation. 

Al Jaeger: In real estate even though a broker can be an LLC under a broker because 
because of that reason. This is a form of business that is good for one person. 

Tony Weiler, Executive Director of the Bar Association: We support this legislation. 

Chairman K.Koppelman: If  Mr. Guy wishes to come in at a later date we will recess this 
hearing. 

Opposition: None 

Recessed. 
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House Judiciary Committee 
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D Subcommittee 

D Conference Committee 

Proposed amendment #1 

Chairman K.Koppelman opened the meeting on HB 1136. This is the result of the 
process that the secretary explained to us when that bill was before us of consulting 
between his office and Mr. Bill Guy, the attorney who does allot of this work and has 
appeared in our committee many times in these issues. 

Rep. L. Klem in:  (See proposed amendment #1) When I presented this bill I asked the 
committee to hold this bill pending a review mainly by Clara Jenkins of the Secretary of 
State's office to make sure we had all the cross references and other things correct and she 
did work on that with Mr. Guy from Fargo and so these are those amendments. 

Rep. L. Klemin  Made a Motion to Move the amendments: Seconded by Rep. Lois 
Delmore: 

Discussion: 

Rep. K. Wal lman: There is a definition for remote communication on page 17. This is a 
terrific definition and is this a definition that is already in statue for remote communication or 
is this new language that could be applied to other statues? 

Rep. L. Klemi n: I don't know if this is elsewhere in the ND Century Code or not. I would 
say that this likely comes out of the Uniform Limited Liability Company Act and was 
unintentionally omitted when that was put together so now it has been put in. It certainly 
could be used any time. 

Voice vote passed. 

Rep. L. Klemin Moved a Do Pass As Amended on HB 1136; Seconded by Rep. D. 
Larson: 

Rol l  Call Vote 11 Yes 0 No 2 Absent Carrier: Rep. L. Klemin 
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Adopted by the Judiciary Committee CfV. /\ C-) 
. 

January 21, 2015 \/7,) 
PROPOSED AMENDMENTS TO HOUSE BILL NO. 1136 

Page 1, line 20, remove "and" 

Page 1, line 22, after "companies" insert "; and to provide a penalty" 

Page 6, line 11, replace "10-32.1-88" with "10-32.1-89" 

Page 7, line 20, remove the overstrike over "eF" 

Page 7, line 21, after "10 32 54" insert "10-32.1-33" 

Page 7, line 27, remove the overstrike over "eF" 

Page 7, line 28, after the overstruck comma insert "section 10-32.1-33." 

Page 8, line 2, remove the overstrike over "eF" 

Page 8, line 2, after "10 32 54" insert "10-32.1-33" 

Page 8, line 13, remove the overstrike over "eF" 

Page 8, line 13, after "10 32 54" insert "10-32.1-33" 

Page 10, line 17, replace "10-32.1-19"with "10-32.1-89" 

Page 11, line 2, after the second underscored comma insert "a statement of correction. 
restated articles of organization," 

Page 11, line 5, after the third underscored comma insert "articles of domestication." 

Page 11, line 5, after "authority" insert "or a statement amending or canceling a statement of 
authority" 

Page 14, line 27, after "32." insert: ""Membership interest" means one of the units. however 
designated. of which the proprietary interests of a member in a limited liability company 
is divided. 

33." 

Page 14, line 30, replace "33." with "34." 

Page 15, line 1, replace "34." with "35." 

Page 15, line 2, replace "35." with "36." 

Page 15, line 7, replace "36." with "37." 

Page 16, line 10, replace "37." with "38." 

Page 16, line 21, replace "38." with "39." 

Page 16, line 23, replace "39." with "40." 

Page 16, line 30, replace "40." with "11.,." 

Page 16, line 31, replace "41."with "42." 

Page No. 1 15.0224.01001 

'{9--



Page 17, line 9, replace "42." with "43." 

Page 17, line 15, replace "43." with "44." 

Page 17, line 17, replace "44." with "45." 

Page 17, line 22, replace "45." with "46." 

Page 17, after line 26, insert: 

"47. "Remote communication" means communication via electronic 
communication. conference telephone. videoconference. the internet. or 
other means by which persons not physically present in the same location 
may communicate with each other on a substantially simultaneous basis." 

Page 17, line 27, replace "46." with "48." 

Page 17, line 31, replace "47."with "49." 

Page 18, line 26, replace "48." with "50." 

Page 18, line 29, replace "49." with "§1.,_" 

Page 19, line 8, replace "50." with "52." 

Page 19, line 10, replace "51." with "53." 

Page 19, line 14, replace "52." with "54." 

Page 19, line 16, replace "53." with "55." 

Page 19, line 17, replace "54." with "56." 

Page 19, line 20, replace "55." with "57." 

Page 51, line 18, replace "34" with "35" 

Page 70, line 20, replace the underscored semicolon with an underscored period 

Page 75, line 25, replace "37" with "38" 

Page 98, line 5, after the first underscored period insert "Foreign limited liability company -" 

Page 104, line 12, replace "47" with "49" 

Page 104, line 27, remove "or" 

Page 104, line 28, after the underscored comma insert "or an annual report electronically 
transmitted to the secretary of state with a transmission time before November 
sixteenth." 

Page 105, remove lines 12 through 30 

Page 106, line 1, replace "L" with "5." 

Renumber accordingly 

Page No. 2 15.0224.01001 



2015 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 
BILL NO. HB 1136 

Date: 1/2 1 /201 5  
Roll Call Vote # :  1 

House JUDICIARY Committee 

D Subcommittee D Conference Committee 

Amendment LC# or Description: JS: tJi:Jd .-/. Cl )O O £ O c;( () 0 0 

Recommendation: 1ZJ Adopt Amendment 

D Do Pass D Do Not Pass 
D As Amended 

D Without Committee Recommendation 

D Rerefer to Appropriations 

Other Actions: D Reconsider 

Motion Made By Rep. L. Klemin: 

Representative 

Chairman K. Koppelman 
Vice Chairman Karls 
Rep. Brabandt 
Rep . Hawken 
Rep. Mary Johnson 
Rep. Klemin 
Rep. Kretschmar 
Rep . D .  Larson 
Rep. Maraqos ....... 

I 

Rep. Paur '\\ 

Total (Yes) 

Absent 

Floor Assignment: 

Yes 

\ 
\ \ / \� , . ) 

"' 
' 

D 

Seconded By Rep . Lois Delmore: 

No Representative Yes 

Rep. Pamela Anderson 
Rep. Delmore 

1 Rep. K. Wallman 

I,) 1i\/ ' \ / ,\ y (/ /v 

x " (,..V 
/,... � l,.. i/ u (A v 

n � v 

\ii \ 
No 

If the vote is on an amendment, briefly indicate intent: 

No 



Date: 1 /21 /2015 
Roll Call Vote#: 2 

House JUDICIARY 

D Subcommittee 

2015 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 
BILL NO. HB 1136 

D Conference Committee 

Committee 

Amendment LC# or Descr iption: _....::./_S=- ·'-O�cX=---'4--,L.�__._. -eO..L--l'-'-"0 _,,0£..L../_. --=O"-'a"'-llo�c�> ,.,_O"'- ------
Recommendation : D Adopt Amendment 

� Do Pass D Do Not Pass 
� As Amended 

D Without Committee Recommendation 
D Rerefer to Appropriations 

Other Actions: D Reconsider 

Motion Made By Rep. L .  Klemin: 

Representative 

Chairman K .  Koppelman 
Vice Chairman Karls 
Rep. Brabandt 
Rep. Hawken 
Rep. Mary Johnson 
Rep. Klemin 
Rep . Kretschmar 
Reo . D .  Larson 
Reo. Maraqos 
Rep. Paur 

Yes 
v_ 
v 
v 

-

v 
v-
"I/ 
v 

-· 
v 

D 

Seconded By Rep . D .  Larson:: 

No Representative 

Rep. Pamela Anderson 
Rep. Delmore 
Rep . K .  Wallman 

Total (Yes) 11 No O 

Yes No 
J/ 

� /"' � 

-------------------------� 

Absent 2 -='-----------------------------� 

Floor Assignment: _R_e_Lp_. _L _. _K-" le _m_in_ : ____________________ _ 

If the vote is on an amendment, briefly indicate intent: 



Com Standing Committee Report 
January 22, 2015 9:09am 

Module ID: h_stcomrep_ 13_002 
Carrier: Klemin 

Insert LC: 15.0224.01001 Title: 02000 

REPORT OF STANDING COMMITTEE 
HB 1136: Judiciary Committee (Rep. K. Koppelman, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
( 1 1  YEAS, 0 NAYS, 2 ABSENT AND NOT VOTI NG) . HB 1136 was placed on the 
S ixth order on the calendar. 

Page 1 ,  l ine 20, remove "and" 

Page 1 ,  l ine 22, after "companies" insert "; and to provide a penalty" 

Page 6 ,  l ine 11, replace " 1 0-32. 1-88" with " 1 0-32. 1-89" 

Page 7, l ine 20, remove the overstr ike over "ef" 

Page 7, l ine 2 1, after "10 32 54" insert " 10-32.1-33" 

Page 7, l ine 27, remove the overstr ike over "ef" 

Page 7, l ine 28, after the overstr uck comma insert "section 1 0-32. 1-33," 

Page 8, l ine 2 ,  remove the overstr ike over "ef" 

Page 8, l ine 2, after "10 32 54" insert " 10-32.1 -33" 

Page 8, l ine 13, remove the overstr ike over "ef" 

Page 8, l ine 1 3, after "10 32 54" insert " 1 0-32.1-33" 

Page 10, line 17, replace " 1 0-32. 1 -19" with " 10-32.1-89" 

Page 11, l ine 2, after the second underscored comma insert "a statement of correction. 
restated articles of organization," 

Page 11, l ine 5, after the third underscored comma insert "articles of domestication," 

Page 11, l ine 5, after "author ity" insert "or a statement amending or cancel ing a statement of 
author ity" 

Page 14, l ine 27, after "32." insert: ""Membership interest" means one of the un its, however 
designated. of wh ich the propr ietary interests of a member in a l imited l iab i l ity 
company is divided . 

Page 14, l ine 30, replace "33." with "34." 

Page 1 5, l ine 1 ,  replace "34." with "35." 

Page 15, l ine 2, replace "35." with "36." 

Page 15, l ine 7, replace "36." with "37." 

Page 16, l ine 10, replace "37." with "38." 

Page 16, l ine 21 ,  replace "38." with "39." 

Page 1 6, l ine 23, replace "39." with "40." 

Page 16, l ine 30, replace "40." with "11." 

Page 16, l ine 31 ,  replace "11." with "42." 

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_ 13_002 



Com Standing Committee Report 
January 22, 2015 9:09am 

Page 17, l ine 9, replace "42 ." with "43 ." 

Page 17, line 1 5 , replace "43." with "44." 

Page 17, line 17, replace "44." with "45." 

Page 1 7 , line 22, replace "45." with "46." 

Page 1 7 , after line 26, insert: 

Module ID: h_stcomrep_ 13_002 
Carrier: Klemin 

Insert LC: 15.0224.01001 Title: 02000 

"47. "Remote communication" means communication via electronic 
communication. conference telephone. videoconference. the inter net. or 
other means by wh ich persons not physically present in the same 
location may communicate with each other on a substantially 
simultaneous basis." 

Page 17, line 27, replace "46." with "48." 

Page 17, l ine 31, replace "47." with "49." 

Page 18, l ine 26, replace "48." with "50." 

Page 1 8 , line 29, replace "49." with "§1..." 

Page 19, l ine 8, replace "50." with "52." 

Page 19, l ine 10, replace "§1..." with "53." 

Page 19, l ine 14 , replace "52 ." with "54." 

Page 19, l ine 16, replace "53." with "55." 

Page 19, l ine 17,  replace "54." with "56." 

Page 19, line 20, replace "55." with "57." 

Page 5 1 ,  l ine 1 8 , replace "34" with "35" 

Page 70, line 20, replace the underscored semicolon with an underscored per iod 

Page 75, line 25, replace "37" with "38" 

Page 98, l ine 5, after the first underscored per iod insert "Foreign limited liability company 
" 

Page 104, l ine 12, replace "47" with "49" 

Page 1 04,  l ine 27, remove "or" 

Page 104, line 28, after the underscored comma insert "or an annual report electron ically 
transmitted to the secretary of state with a transmission time before November 
sixteenth." 

Page 105, remove l ines 12 through 30 

Page 1 06 ,  line 1 ,  replace "L" with "�" 

Renumber accord ingly 

(1) DESK (3) COMMITIEE Page 2 h_stcomrep_ 13_002 
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Committee Clerk Signatur� 
Minutes: j 1,2 

Ch. Hogue: We will open the hearing on HB 1136. 

Alvin Jaeger, Secretary of State: Support (see attached #1 ). 

Sen. Grabinger: If SB 2351, which is corporate farming bill, would we need to 
redo this again if that passes. 

Alvin Jaeger: I would guess that the answer would be "no". 

Sen. Grabinger: This forbids an out-of-state corporation in this bill, for the 
LLC. 

Alvin Jaeger: When that bill was heard in the House, that there was a concern 
with the way it was worded. We thought that there would be a lot of 
unintended consequences, we weren't passing judgment on whether it was 
good or bad, and it was neutral testimony. Out of that, it was somewhat 
revamped because of the processes that are currently in law now regarding 
how the reporting of agriculture, animals, etc. I would suspect that it shouldn't 
make a difference. 

Sen. Nelson: Will Clara explain the amendments. 

Alvin Jaeger: No, I think we will leave that to William Guy for Wednesday, 
3/18. The amendments came out after the MN bill. There were earlier 
amendments that were put on in the House for minor housekeeping 
corrections. The new amendments happened since it was heard on the 
House side. This isn't anything that they rejected. The hearing was held very 
early in the session. 
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Clara Jenkins, Secretary of State: Support (see attached 2), read testimony of 
Rep. Klemin and explained the changes. 

Ch. Hogue: I wanted to ask you about the statements of authority. Since 
these are optional, I have no obligation to update those when I have different 
officers or different leadership within the LLC. 

Clara Jenkins: Those authorization statements are optional; there is no 
requirement or statute that they be updated. That doesn't mean that you don't 
have to file an annual report with us every year that would provide us with the 
names of your current governing board. That has to happen. This 
authorization statement is not. That's why I question the value of them. 
don't really foresee a lot with these being filed. 

Ch. Hogue: I could foresee the title companies, title insurance companies 
wanting these entities to do it, so that they can rely on those to declare that it's 
been valid issuing debt or conveyance. What provision is that statement of 
authority? 

Clara Jenkins: I t  is listed on page 39. Section 10-32. 1-22. 

Sen. Casper: Is there anything that we are updating in here where you would 
have to disclose where the owners of an LLC operate, beyond the registered 
agent, to become public who the officers are. 

Clara Jenkins: LLC right now files an annual report with us every year; that 
discloses their board, names and addresses of the managing members and 
also has the registered agent listed. That has not changed. 

Sen. Casper: Will the members and board members be published on the 
Secretary of State's website. Say I search for a LLC, it comes up on the 
Secretary of State's website, which I often do, select the LLC on the website. 
I t  may say Bill Guy, registered agent, Vogel Law Firm. That is about as much 
information, plus the address. Are we doing anything to change that 
procedure? 

Clara Jenkins: I t  is public information, but our web utilities do not allow us to 
expose the names and addresses of the officers. Our intent was not to 
expose it to the public until the majority of the filers are filing online. This puts 
a huge data entry burden on the SOS's office to do that. That is planned for 
the future, where officers of organizations will be exposed on our website. 
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Ch. Hogue: Thank you. Further testimony in support. 

Tony Weiler, Executive Director of ND State Bar Association: Support. Sen. 
Grabinger this is an example of where an expert in the Bar Association or 
expert attorney, such as Mr. Guy who has dealt with changes to the SOS's 
code basically for a year along with the lay person, Ms. Jenkins. They spent a 
lot of time and work on this to get it to the point it is in now and in line with 
MN's, and they started working on this over a year ago. A bill like this was 
shown to me and asked if they could bring it forth on behalf of the Association 
and so in that instance I did have it reviewed by other members of the bar, 
who are experts in LLC act than I .  

Ch. Hogue: Thank you. Further testimony in support. Testimony in 
opposition. Neutral testimony. We will recess the hearing pending testimony 
by Mr. William Guy on Wednesday, 3/18/2015. 
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Ch. Hogue: We will continue the recessed hearing on HB 1136. 

William Guy, I ll, ND Uniform Limited Liability Company Act: Support (see 
attached 1, 2). The amendments passed out are different than the ones 
passed out on Monday, 3/16/2015 (see attached #3). Upon careful reading 
there were a couple of typos so this would be in lieu of what was handed out 
on Monday. 

Ch. Hogue: Ms. Jenkins said that she had amendments to pass out. These 
are the amendments that you're referring to. 

William Guy: (continued on with attachment #1 ). 

Ch. Hogue: For clarity, what you distributed clarifies the purpose of the 
amendments that were previously distributed. 

William Guy: Yes. I t  is a good bill and will bring us into line with the rest of 
the nation that is slowly adopting the model uniform act. It still enables us to 
structure our LLC's as they were under our existing statutes, so people won't 
have to totally redo their LLC structures. 

Ch. Hogue: Thank you. Further testimony. We will close the hearing. 
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Ch. Hogue: Let's take a look at HB 1136. The amendments from 3/16/2015 
are not the most recent. The most recent amendments were from 3/18/2015. 

Sen. Nelson: I move the amendments from 3/18/2015. 

Sen. Casper: Second the motion 

Ch. Hogue: We will take a voice vote, motion carried. We now have the bill 
before us as amended. What are the committee wishes in regard to HB 
1136? 

Sen. Luick: I move a Do Pass as Amended. 

Sen. Casper: Second the motion. 

6 YES 0 NO 0 ABSENT DO PASS AS AMENDED 

CARRIER: Sen. Nelson 
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1136 

Page 19, line 19, after the second underscored quotation mark insert "or "membership 
interest'111 

Page 21, line 23, after the first "the" insert "limited liability" 

Page 21, line 23, after "company" insert "under chapter 10-32 at the time the limited liability 
company becomes subject to this chapter" 

Page 21, line 24, after "the" insert "limited liability" 

Page 21, line 25, replace "21" with "35" 

Page 21, line 26, after the first underscored comma insert "the" 

Page 21, line 26, after the second underscored comma insert "and any" 

Page 21, line 31, replace the underscored period with "; and 

c. Subject to the operating agreement of the limited liability company: 

ill The limited liability company shall keep the records specified in 
subdivision k of subsection 1 of section 10-32-51, at the 
principal executive office of the limited liability company, or at 
another place or places within the United States as determined 
under subsection 1 of section 10-32-51, before the limited 
liability company became subject to this chapter; 

.(2l For the purpose of applying paragraph 1, subsections 3 and 4 of 
section 10-32-56, continue to apply to the limited liability 
company as if those provisions had not been repealed; 

@l Subsection 1 of section 10-32.1-30, does not apply to the limited 
liability company; 

® The profits and losses of the limited liability company are to be 
allocated among the members. and among classes and series 
of members, in proportion to the value of the contributions of the 
members reflected in the records required by paragraph 1; 

.(fil The voting power of each membership interest is in proportion to 
the value of the contributions of the members reflected in the 
records required by paragraph 1; 

.(fil Distributions of cash or other assets of the limited liability 
company. including distributions on the dissolution of the limited 
liability company, must be allocated in proportion to the value of 
the contributions of the members reflected in the records 
required by paragraph 1; 

ill Subdivision a of subsection 1 and subsections 2 and 3 of 
10-32-54 and section 10-32-55 continue to apply to the limited 
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liability company as if those provisions had not been repealed; 
and 

.(fil For the purpose of applying paragraph 7. subsection 1 of section 
10-32-40.1 continues to apply to the limited liability company as 
if that provision had not been repealed." 

Page 22, line 14, after the underscored period insert: "With respect to loans. guarantees. and 
suretyship: 

a. Without in any way limiting the generality of the power of a limited 
liability company to do all things necessary or convenient to carry on 
its activities. a limited liability company may lend money to. guarantee 
an obligation of, become a surety for. or otherwise financially assist a 
person. if the transaction, or a class of transactions to which the 
transaction belongs. is approved pursuant to this chapter and the 
operating agreement of the limited liability company. and: 

ill Is in the usual and regular course of business of the limited 
liability company; 

ill Is with. or for the benefit of, a related organization, an 
organization in which the limited liability company has a financial 
interest, an organization with which the limited liability company 
has a business relationship, or an organization to which the 
limited liability company has the power to make donations, any 
of which relationships constitute consideration sufficient to make 
the loan, guarantee, suretyship, or other financial assistance so 
approved enforceable against the limited liability company; 

@ Is with, or for the benefit of. a member who provides services to 
the limited liability company, or a manager or other employee of 
the limited liability company or a subsidiary, including a member. 
manager. or employee who is a governor of the limited liability 
company or a subsidiary, and may reasonably be expected, in 
the judgment of the board of governors. to benefit the limited 
liability company; or 

ffi Whether or not any separate consideration has been paid or 
promised to the limited liability company, has been approved by: 

@). The owners of two-thirds of the voting power of persons 
other than the interested person or persons; or 

.(Ql The unanimous vote of all members, whether or not 
ordinarily entitled to vote. 

b. Any loan. guaranty, surety contract. or other financial assistance 
described in subdivision a may be with or without interest and may be 
unsecured or may be secured in any manner including, without 
limitation. a grant of a security interest in the transferable interest of a 
member in the limited liability company. 

c. This subsection does not grant any authority to act as a bank or to 
carry on the business of banking." 

Page 28, line 6, replace the second "subsection" with "subsections" 
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Page 28, line 6, after "Z" insert "and 8" 

Page 28, line 12, replace the second "subsection" with "subsections" 

Page 28, line 12, after "Z" insert "and 8" 

Page 28, line 16, replace the second "subsection" with "subsections" 

Page 28, line 16, after "Z" insert "and 8" 

Page 29, line 8, replace "subsection 1" with "subsection 2" 

Page 31, line 18, remove "appoint or" 

Page 38, after line 16, insert: 

".11. If a member-managed limited liability company, a manager of a manager­
managed limited liability company. or a governor of a board-managed 
limited liability company, knows that any information in articles of 
organization filed with the secretary of state was inaccurate when the 
articles were filed, or has become inaccurate owing to changed 
circumstances. the member, manager, or governor shall promptly: 

a. Cause the articles to be amended; or 

b. If appropriate. file with the secretary of state a change of registered 
agent or change of registered office in the manner prescribed by 
chapter 10-01.1." 

Page 43, line 6, replace "Any" with "Subject to paragraphs 1 through 4 of subdivision c of 
subsection 4 of section 10-32.1-05. any" 

Page 46, line 10, after "member-managed" insert "or board-managed" 

Page 46, line 14, after "member'' insert ", manager." 

Page 50, line 12, replace "§." with "11" 

Page 54, line 25, replace "For" with "Subject to subsection 4 of section 10-32.1-05, for" 

Page 54, line 26, replace "then current profits" with "distributions" 

Page 54, line 27, after "company" insert "before dissolution" 

Page 59, line 15, after the second underscored comma insert "subject to subsection 4 of 
section 1 0-32. 1-05" 

Page 59, line 16, remove "member's" 

Page 59, line 16, after "interest" insert "of the member" 

Page 59, line 16, remove "then" 

Page 59, line 17, replace "current profits" with "distributions" 

Page 59, line 17, after "company" insert "before dissolution" 

Page 62, line 29, after "member-managed" insert "or board-managed" 

Page 77, line 2, replace "coowns" with "co-owns" 

Page 77, line 4, replace "coowning" with "co-owning" 
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Page 77, line 9, replace "coowning" with "co-owning" 

Page 77, line 10, after "interest" insert ", or interests" 

Page 77, line 10, after "member" insert ", or members" 

Renumber accordingly 
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Com Standing Committee Report 
March 25, 2015 1 :37pm 

Module ID: s_stcomrep_54_021 
Carrier: Nelson 

Insert LC: 15.022 4 .02001 Title: 03000 

REPORT OF STANDING COMMITTEE 
HB 1136, as engrossed: Judiciary Committee (Sen . Hogue, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1136 was placed 
on the Sixth order on the calendar. 

Page 19, line 19, after the second underscored quotation mark insert "or "membership 
interest"" 

Page 21, line 23, after the first "the" insert "limited liability" 

Page 21, line 23, after "company" insert "under chapter 10-32 at the time the limited liability 
company becomes subject to this chapter" 

Page 21, line 24, after "the" insert "limited liability" 

Page 21, line 25, replace "21" with "35" 

Page 21, line 26, after the first underscored comma insert "the" 

Page 21, line 26, after the second underscored comma insert "and any" 

Page 21, line 31, replace the underscored period with "; and 

c. Subject to the operating agreement of the limited liability company: 

(1) DESK (3) COMMITTEE 

ill The limited liability company shall keep the records specified in 
subdivision k of subsection 1 of section 10-32-51, at the 
principal executive office of the limited liability company, or at 
another place or places within the United States as determined 
under subsection 1 of section 10-32-51. before the limited 
liability company became subject to this chapter; 

.(21 For the purpose of applying paragraph 1, subsections 3 and 4 
of section 10-32-56, continue to apply to the limited liability 
company as if those provisions had not been repealed; 

Q1 Subsection 1 of section 10-32.1-30. does not apply to the 
limited liability company; 

ill The profits and losses of the limited liability company are to be 
allocated among the members, and among classes and series 
of members, in proportion to the value of the contributions of 
the members reflected in the records required by paragraph 1; 

.(fil The voting power of each membership interest is in proportion 
to the value of the contributions of the members reflected in the 
records required by paragraph 1; 

.(fil Distributions of cash or other assets of the limited liability 
company, including distributions on the dissolution of the 
limited liability company, must be allocated in proportion to the 
value of the contributions of the members reflected in the 
records required by paragraph 1; 

ill Subdivision a of subsection 1 and subsections 2 and 3 of 
10-32-54 and section 10-32-55 continue to apply to the limited 
liability company as if those provisions had not been repealed; 
and 
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Insert LC: 15.022 4.02001 Title: 03000 

.ill} For the purpose of applying paragraph 7, subsection 1 of 
section 10-32-40.1 continues to apply to the limited liability 
company as if that provision had not been repealed. " 

Page 22, line 14, after the underscored period insert: 'With respect to loans, guarantees, 
and suretyship: 

g_,_ Without in any way limiting the generality of the power of a limited 
liability company to do all things necessary or convenient to carry on 
its activities, a limited liability company may lend money to, 
guarantee an obligation of. become a surety for, or otherwise 
financially assist a person, if the transaction, or a class of 
transactions to which the transaction belongs. is approved pursuant 
to this chapter and the operating agreement of the limited liability 
company. and: 

ill Is in the usual and regular course of business of the limited 
liability company; 

ifl Is with, or for the benefit of, a related organization, an 
organization in which the limited liability company has a 
financial interest, an organization with which the limited liability 
company has a business relationship, or an organization to 
which the limited liability company has the power to make 
donations, any of which relationships constitute consideration 
sufficient to make the loan, guarantee, suretyship, or other 
financial assistance so approved enforceable against the 
limited liability company; 

Q} Is with, or for the benefit of. a member who provides services to 
the limited liability company, or a manager or other employee of 
the limited liability company or a subsidiary, including a 
member, manager, or employee who is a governor of the 
limited liability company or a subsidiary, and may reasonably 
be expected. in the judgment of the board of governors, to 
benefit the limited liability company; or 

ill Whether or not any separate consideration has been paid or 
promised to the limited liability company. has been approved 

illc 

.(fil The owners of two-thirds of the voting power of persons 
other than the interested person or persons; or 

.{Ql The unanimous vote of all members, whether or not 
ordinarily entitled to vote. 

Q,_ Any loan, guaranty, surety contract, or other financial assistance 
described in subdivision a may be with or without interest and may 
be unsecured or may be secured in any manner including. without 
limitation, a grant of a security interest in the transferable interest of 
a member in the limited liability company. 

c.  This subsection does not grant any authority to act as a bank or to 
carry on the business of banking. " 

Page 28, line 6, replace the second "subsection" with "subsections" 

Page 28, line 6, after "I" insert "and 8" 

Page 28, line 12, replace the second "subsection" with "subsections" 
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Page 28, line 12, after "Z" insert "and 8" 

Page 28, line 16, replace the second "subsection" with "subsections" 

Page 28, line 16, after "Z" insert "and 8" 

Page 29, line 8, replace "subsection 1" with "subsection 2" 

Page 31, line 18, remove "appoint or" 

Page 38, after line 16, insert: 

"11. If a member-managed limited liability company, a manager of a manager­
managed limited liability company, or a governor of a board-managed 
limited liability company. knows that any information in articles of 
organization filed with the secretary of state was inaccurate when the 
articles were filed. or has become inaccurate owing to changed 
circumstances, the member. manager. or governor shall promptly: 

.9._,_ Cause the articles to be amended; or 

.12.:. If appropriate. file with the secretary of state a change of registered 
agent or change of registered office in the manner prescribed by 
chapter 10-01. 1." 

Page 43, line 6, replace "Any" with "Subject to paragraphs 1 through 4 of subdivision c of 
subsection 4 of section 10-32.1-05. any" 

Page 46, line 10, after "member-managed" insert "or board-managed" 

Page 46, line 14, after "member" insert ", manager," 

Page 50, line 12, replace "�" with "11" 

Page 54, line 25, replace "For" with "Subject to subsection 4 of section 10-32.1-05, for" 

Page 54, line 26, replace "then current profits" with "distributions" 

Page 54, line 27, after "company" insert "before dissolution" 

Page 59, line 15, after the second underscored comma insert "subject to subsection 4 of 
section 10-32. 1-05" 

Page 59, line 16, remove "member's" 

Page 59, line 16, after "interest" insert "of the member" 

Page 59, line 16, remove "then" 

Page 59, line 17, replace "current profits" with "distributions" 

Page 59, line 17, after "company" insert "before dissolution" 

Page 62, line 29, after "member-managed" insert "or board-managed" 

Page 77, line 2, replace "coowns" with "co-owns" 

Page 77, line 4, replace "coowning" with "co-owning" 

Page 77, line 9, replace "coowning" with "co-owning" 

(1) DESK (3) COMMITTEE Page 3 s_stcomrep_54_021 
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Insert LC: 15.022 4.02001 Title: 03000 

Page 77, line 10, after "interest" insert ", or interests" 

Page 77, line 10, after "member" insert ". or members" 

Renumber accordingly 
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Mr. Chairman and members of the House Jud iciary Committee. I am Lawrence R.  
Klemin ,  Representative from District 47 i n  Bismarck. I am a lso a Commissioner serving 
on the Un iform Law Commission (ULC) .  At 1 23 pages, House B i l l  1 1 36 is  l ikely to be 
one of the longest b i l ls we wi l l  see in the Leg islature th is year. House B i l l  1 1 34 enacts 
the Un iform Lim ited Liab i l ity Company Act, which was last amended by the National 
Un iform Law Commission in  2 0 1 3 . House Bil l  1 1 36 also includes certa in  amendments 
made last year in our  neighboring state, the State of Minnesota . The existing l imited 
l iabi l ity company law in North Dakota , wh ich is being repealed by House B i l l  1 1 36 ,  is 
a lso s imi lar  to the old M innesota law, so we need to be consistent when we enact our 
new law. The Minnesota changes don't change the un iform law i n  any s ign ificant 
respect, but rather, add other provisions to it which are s imi lar to provisions we now 
have i n  our  corporate law. 

I would l ike to thank B i l l  G uy ,  attorney in Fargo,  and Clara Jenkins of the office of the 
North Dakota Secretary of State, for the time they spent in  preparing House B i l l  1 1 36 to 
keep our  new LLC act consistent with the Minnesota act and the existing structure of the 
North Dakota LLC law. Secretary of State Al Jaeger and Clara Jenkins wil l also be 
offering testimony on House Bi l l  1 1 36 .  Bi l l  Guy was unable to be here today. 

Limited l iab i l ity com pa n ies ( L LCs) are a re latively new form of u n i n corpo rated business 
organ ization that provides corporate-style l imited l iabi l ity to its owners . LLCs began to be 
widely used in the late 1 980s after I RS Revenue R u l ing 88-76 u p held the taxation of LLCs 
as partne rsh ips .  Every state has enacted some sort of LLC legislation , and LLC fi l ings in 
almost al l  states fa r outn umber the n u mber of new corporate fil ings on a n  a n n u a l  basis.  

The l ist below describes some of the more sign ificant provisions i n  the L LC Act: 

1 .  The operat ing agreement.  The operating ag reement determ ines whether an LLC 
is board-man aged , member-managed or manager-managed . The act a lso makes it clear 
that the operating agreement is b ind ing on the LLC even i n  the case of a s ing le member 
LLC and even if the LLC has taken no formal  action to adopt the operating agreement. 

2 .  LLCs may engage i n  any lawfu l p u rpose. An LLC is n ot restricted to for-profit 
business activities.  It ca n h ave "any lawfu l p u rpose, regardless of whethe r  for profit . "  This 
expands the avai la b i l ity of LLCs to activities that a re not trad ition a l  bus inesses, such as 
owners h ip of a fam i ly vacation h ome a n d ,  subject to other federa l  and state laws , a l low an 
organization whose activities might be classified as non-profit to select an LLC as its form of 
entity. 

3. I nterna l  affa i rs defa u lt rules.  The act conta ins a basic set of i nternal  affa i rs defa u lt 
ru les govern i n g  the re lationsh ip  of board governors, membe rs a n d  managers of an LLC 
between themselves a n d  each other, most of which can be varied by the ope rating 
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agreement. For example, if the operating agreement is si lent on the type of management 
structu re, an LLC is member-managed by default. There are also default ru les for decis ions 
by members and managers and for other matters . 

4 .  Flexible management structure.  It is possible to have any type of management 
structure the LLC members want, including a corporate-style board of governors and 
officers . The management structure is set forth in the operating agreement. 

5. Duties of governors , managers and members .  The act specifies the fiduciary 
duty of loya lty and the duty of care for managers and clarifies the contractual status of 
the duty of good fa ith and fa ir dea l ing . These and other duties may be restricted or 
el iminated "if not man ifestly unreasonable ."  The operating agreement may l im it or 
e l iminate l iab i l ity of a manager to the LLC or other members for monetary damages 
except for breaches of the d uty of loyalty, l iabi l ity for improper d istributions, or conduct 
involving bad faith , wi l lful or intentional conduct, or knowing vio lation of law, l imitations 
that are s imi lar  to those found in  state corporation statutes. 

6 .  Agency authority . The authority of governors, members and managers to bind 
an LLC is determined by agency law and not by status as a governor in  a board­
managed LLC,  a member of a member-managed LLC or a manager of manager­
managed LLC.  Statements of authority may be fi led in  the office of the Secretary of 
State and in  the case of rea l  estate , in the office where real estate records are kept to 
provide notice that on ly certain  members or managers have authority to conduct 
business on behalf of the LLC . 

7 .  C harg ing orders .  The act clarifies and s impl ifies the rules govern ing charg ing 
orders ,  the exclus ive remedy for a cred itor of a member to obta in a member's financial 
rights to d istributions from the LLC . The act also provides the rules for foreclosing on a 
charging order and makes it absolutely clear that, except in  the case of a s ing le member 
LLC, a purchaser of a foreclosed i nterest on ly obtains the financial rights to d istributions 
to the member and does not become a member of the LLC by virtue of the foreclosure 
or have any rig hts to participate or interfere with the management of the LLC or to 
demand inspection of the LLC's documents or records .  

8 .  Distribut ions .  The act specifies the circumstances u nder which d istributions 
from an LLC can and can not be made and contains provisions for recovery of improper 
d istributions .  The act also makes it clear that payment for reasonable compensation and 
for retirement p lans or  other benefits programs are not d istribut ions. 

9 .  A remedy for oppress ive conduct. Reflecting case law developments around 
the country , the act perm its a member to seek a court order "d issolving the company on 
the grounds that the managers or those i n  control of the company have acted or are 
acting in  a manner that is oppressive and was , is ,  or wi l l  be d i rectly harmfu l to the 
applicant." 

1 0 . Direct and derivative claims, specia l l it igation comm ittees . Under the act, a 
member can bring a d i rect action for injuries to that member and can bring a derivative 
action to enforce a cla im of an LLC . If a derivative action is fi led , the LLC may form a 
special l itigation committee to investigate the asserted claims. This stays the l it igation 
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whi le the committee does its investigation . The objective of the investigation is to 
determine if the l it igation has merit and is for the good of the company. 
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1 1 ,  Reorgan ization transactions. The act has comprehensive provisions 
authorizing LLCs to merge, have interest exchanges, or convert into another type of 
entity and also authorizes other types of entities to merge,  have interest exchanges with 
and convert into an LLC. I n  add ition ,  the act authorizes an LLC to domesticate in  
another state and a lso authorizes a foreign LLC to domesticate in  the enacting state. 

I would l i ke to provide a brief explanation of House Bi l l  1 1 36 .  I am not going to go 
through any g reat deta i l  in  expla in ing a l l  of the provisions in  the new law or we wou ld be 
here a l l  week.  However, i f  you have q uestions later, I wi l l  try to answer them. 

Sections 1 throug h 1 8  on pages 1 th rough 1 0 , and Sections 20 through 40 on pages 
1 1 7 through 1 23 ,  are amendments to existing North Dakota statutes to update cross­
references to the new LLC act. Section 41 on page 1 23 repeals Chapter 1 0-32 of the 
North Dakota Centu ry Code , wh ich is the current LLC statute . Section 1 9  on pages 1 0  
through 1 1 7 enacts the new LLC act in  North Dakota . 

The fol lowing is an out l ine of the new LLC act in  Section 1 9 . 

Sections 1 0-32 . 1 -0 1  through 1 0-32 . 1 - 1 9  [Article 1 of the U LLCA] contain genera l  
p rovis ions, includ ing :  defin it ions ; sections on a LLC's duration ,  purposes,  powers , 
name, and agent for service of process; and key provisions concerning the role and 
effect of the operating agreement and the flexibi l ity to structure the management and 
other rig hts and ob l igations of the governors ,  members and managers in  a manner that 
fits the needs of the specific LLC.  

Sections 1 0-32 . 1 -20 through 1 0-32 . 1 -22 [Article 2 of the U LLCA] provide for the 
formation of l im ited l iab i l ity compan ies and for the fi l ing of records perta in ing to an LLC . 

Sections 1 0-32 . 1 -23 through 1 0-32 . 1 -26 [Article 3 of the U LLCA] govern the relations of 
governors ,  members and managers to th ird parties - i .e .  with non-members dea l ing with 
or affected by the l im ited l iab i l ity company. 

Sections 1 0-32 . 1 -27 through 1 0-32 . 1 -42 [Article 4 of the U LLCA] state the default ru les 
for the members '  re lationship with the l im ited l iab i l ity company and provides templates 
for board-management, member-management and manager-management. 

Sections 1 0-32 . 1 -43 through 1 0-32 . 1 -46 [Article 5 of the U LLCA] implement the "pick 
your partner" principle,  wh ich is at the core of the law of un incorporated business 
o rgan izations ,  and del imits the rig hts of transferees of members' d istribution of interests 
and cred itors of members seeking to enforce or foreclosure on a charg ing order. 

Sections 1 0-32 . 1 -47 through  1 0-32 . 1 -49 [Article 6 of the U LLCA] state the causes and 
consequences of a person's d issociation as a member of a l im ited l iabi l ity company. 

Sections 1 0-32 . 1 -50 through 1 0-32 . 1 -54 [Article 7 of the U LLCA] del i neate the causes 
and conseq uences of the d issolution of a l imited l iab i l ity company. 
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Sections 1 0-32 . 1 -55  through 1 0-32 . 1 -71  [Article 1 0  of the ULLCA] govern organ ic 
reorgan izations - mergers , interest exchanges, conversions,  and domestications. 

Sections 1 0-32 . 1 -72 through 1 0-32 . 1 -84 [Article 9 of the U LLVA] govern foreign l imited 
l iabi l ity companies.  

Sections 1 0-32 . 1 -85 through 1 0-32 . 1 -96 relate to the powers of the Secretary of State , 
fi l ing and record provis ions , annual  reports , involuntary termination by the Secretary of 
State, fi l ing fees , forms,  and other matters relating to the Secretary of State. 

Sections 1 0-32 . 1 -97 through 1 0-32 . 1 -98 relate to actions by the Attorney General .  

Sections 1 0-32 . 1 -99  throug h  1 0-32 . 1 - 1 0 1  [Article 1 1  of the U LLCA] contain 
miscel laneous provis ions.  

Article 8 of the U LLCA, wh ich provides for d i rect and derivative cla ims by members and 
for the establ ishment, cond uct , and jud icial review of special l itigation committees, has 
not been included in  House B i l l  1 1 36 .  

We are sti l l  reviewing House Bi l l  1 1 36 to ensure that a l l  of the provisions and cross­
references are proper and that there are no typog raph ical errors that need to be 
corrected . Conseq uently , we ask that the House Jud iciary Committee defer taking 
action on House B i l l  1 1 36 unti l  th is review process has been completed . 

Thank you .  
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S E C R ETARY OF STATE 
STATE OF NORTH DAKOTA 

600 EAST BOULEVARD AVENUE DEPT 1 08 
BISMARCK ND 58505-0500 

January 1 2, 201 5  

TO: Rep. Koppelman, Chairman, and Members of the House Jud iciary Committee 

FR:  Al Jaeger, Secretary of State 

RE: H B  1 1 36 - Relating to Limited Liabil ity Companies 

As long-time members of this committee know, Wil l iam L Guy I l l  and Clara Jenkins of the Secretary of 
State's office have been involved for many years in the drafting of business entity legislation that has 
been considered by this committee and u ltimately adopted by the entire legislative assembly. They were 
the in itial drafters of Chapter 1 0-32 of the Century Code, the Limited Liabil ity Company Act, when it was 
first adopted by the 53rd Legislative Assembly in 1 993. And, they have been involved in recommending 
updates to the Chapter in every legislative session since then .  

Since its adoption twenty-two years ago, 29, 376 domestic Limited Liabil ity Compan ies have filed Articles 
of Organ ization with the Secretary of State and 1 5, 375 foreign Limited Liabil ity Companies have obtained 
certificates of authority to transact business in North Dakota. As of January 9, there were 20,724 active 
domestic Limited Liabil ity Companies on record with the Secretary of State, along with 9,885 active 
foreign Limited Liabil ity Companies. 

The Limited Liabi l ity Company business structure is very popular. During the twelve month period ending 
on June 30, 201 3,  the Secretary of State's office filed a month ly average of 362 Limited Liabil ity 
Companies a month . During the same period, it fi l led an average of 84 new business corporations. 

The Un iform Law Commission adopted the Limited Liabil ity Company Act in 2006. Accord ing to their 
website, it has been adopted in twelve states with two states, North Dakota and Washington, considering 
the Act to date in 201 5. 

For the past two legislative sessions, the Un iform Act has been considered for introduction by interim 
committees. However, because of several concerns that resulted in the Un iform Act being amended in 
20 1 3  by the Un iform Law Commission and because the current Limited Liabil ity Act in North Dakota was 
modeled after Minnesota's law, Mr. Guy and my office recommended that its introduction be delayed until 
M innesota adopted the Uniform Act. They did that in 2014 ,  with an effective date of August 1 ,  201 5.  

Since last year, Rep.  Klemin,  as a member of the North Dakota Uniform Law Commission, Mr. Guy, and 
Clara have been reviewing the Uniform Act and the M innesota version of it  and together with the 
Leg islative Counci l drafted the bill that is before you today. It repeals the current Chapter 1 0-32 and then 
creates and enacts a new Chapter 1 0-32 . 1  govern ing Limited Liabil ity Companies. 

While this proposed legislation retains the characteristics of the Un iform Act and uses the Minnesota Act 
as a model, it also contains important North Dakota features. For example, 

• it retains the elements of the current law adopted by prior legislative assemblies so that 
this new chapter remains in harmonization with all of other the business entity· structures 
filed with the Secretary of State; 

• it retains Chapter 1 0-36, which is the Nonprofit L imited Liabil ity Company Act; 
• it retains the administrative processes and procedures that are used in the fil ing of al l 

business entity documents in the Secretary of State's office; 
• and it retains the same fi l ing fees that exist under the current Act. 
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PROPOSED AMENDMENTS TO HOUSE B I L L  NO. 1 1 36 

On page 1 ,  l ine 2 ,  after the second "companies", insert "and to provide a penalty" 

On page 6, l ine 1 1 ,  replace " 1 0-32 . 1 -88" with " 1 0-32 . 1 -89" 

On page 7 ,  l ine 20, remove the overstrike on "or" 

On page 7 ,  l ine 2 1  after "10 32 54" , insert " 1 0-32 . 1 -33," 

On page 7 ,  l ine 27 ,  remove the overstrike on "or" 

On page 7 ,  l ine 28 ,  after "10 32 54", insert " section 1 0-32 . 1 -33," 

#) J-J.BJJ:3b 

On page 8 ,  l ine 2 ,  remove the overstrike on "or" and insert "section 1 0-32 . 1 -33" after "10 32. 54" 

On page 8, l ine 1 3 , remove the overstrike on "or" and insert "section 1 0-32. 1 -33" after "1 O 32 

On page 1 0 , l ine 1 7 , replace " 1 0-32 . 1 - 1 9" with " 1 0-32 . 1 -89" 

On page 1 1 , l i ne 2, after "amendment,", insert "a statement of correction, restated a rticles of 

organization," 

On page 1 1 ,  l ine 5 ,  after "conversion.", insert "art icles of domestication," 

On page 1 1 , l ine 5 ,  after "authority" , insert "or a statement amend ing or cancel ing a statement of 

authority" 

On page 1 4 ,  after line 29, insert "33.  "Membership interest" means one of the un its, however 

designated, into which the proprietary interests of a member in a l im ited l iab i l ity 

company is d ivided . "  

On page 1 4 , l i ne 30 ,  replace "33" with "34" 

On page 1 5 , l ine 1 ,  replace "34" with "35" 

On page 1 5 , l ine 2, replace "35" with "36" 

On page 1 5 , l ine 7, replace "36" with "37" 

On page 1 6 , l ine 1 0 , replace "37" with "38" 

On page 1 6 , l ine 2 1 ,  replace "38" with "39" 
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O n  page 1 6 , l ine 23 ,  replace "39" with "40" 7? :z. 
O n  page 1 6 , l ine 30, replace "40" with "4 1 "  

O n  page 1 6 , l i ne 3 1 , replace "4 1 "  with "42" 

On page 1 7 , l ine 9 ,  replace "42" with "43" 

On page 1 7 , l ine 1 5 , replace "43" with "44" 

On page 1 7 , l i ne 1 7 , replace "44" with "45" 

On page 1 7, l ine 22, replace "45" with "46" 

On page 1 7 , after l ine 26, insert "47 . "Remote communication" means communication via 

e lectronic communication, conference telephone, videoconference, the internet, or 

such other means by which persons not physica l ly present in  the same location 

m ay communicate with each other on a substantial ly s imultaneous basis . "  

Renu m ber accordingly.  

On page 5 1 ,  l i ne 1 8 , replace "34" with "35" 

On page 70, l i ne 20, replace the "�" with a "�" · insert a l ine space after the period to create 

subsection "b" , and remove the extra spaces after "b" 
On page 75, l ine 25, replace "37" with "38" 

On page 98,  l i ne 5, insert "Foreign limited liability company - " after " 1 0-32. 1 -82."  

On page 1 04 ,  l ine 1 2 , replace "4 7" with "49" 

On page 1 04,  l ine 27, remove "or" 

On page 1 04,  l ine 28, after "sixteenth," , insert "or an annual  report electronical ly transm i tted to 

the secretary of state with a transmission t ime before November sixteenth," 

On page 1 05, remove l ines 1 2  through 30. 

Ren u mber l ines accord ing ly. 

On page 1 06, l ine 1 ,  replace "7." with "5 . "  
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ALV I N  A. JAEG E R  
:CR ETARY OF STATE 

PHONE (70 1 )  328-2900 
FAX (70 1 )  328-2992 

tiOME PAGE www.nd.gov/sos 

S EC R ETARY O F  STATE 
STATE OF NORTH DAKOTA 

600 EAST BOULEVARD AVENUE DEPT 108 
BISMARCK ND 58505-0500 

March 1 6 ,  20 1 5  

TO: Sen.  Hogue,  Chairman,  and Members of the Sen ate Jud iciary Committee 

FR:  Al J aeger, Secretary of State 

R E :  H B  1 1 36 - Relati ng to L imited Liabi l ity Companies 

E-MAIL sos@nd.gov 

As long-time members of this comm ittee know, Wil l iam L Guy I l l  and Clara Jenkins of the Secretary of 
State's office have been i nvolved for many yea rs i n  the d raftin g  of business entity leg islation that has 
been considered by this committee and u ltimately adopted by the enti re legislative assem bly. T h ey were 
the i n itial drafters of Chapter 1 0-32 of the Century Code, the Limited Liabil ity Company Act, when it was 
first adopted by the 53rd Legislative Assembly in 1 993.  And , they have been i nvolved in reco m mending 
updates to the C ha pter i n  every leg islative session since the n .  

Since its adoption twenty-two years ago, 3 0 ,  1 32 domestic Lim ited Liabi l ity Companies have fi led Articles 
of O rganization with the Secretary of State and 1 5 , 636 foreign L imited Liabi lity Companies have obtained 
certificates of authority to transact business i n  North Dakota . As of March 1 3 , there were 20, 724 active 
domestic Limited Liabi l ity Compan ies on record with the Secretary of State, a long with 9 , 885 active 
foreig n  L imited Liabi l ity Companies. 

The L im ited Liab i l ity Company business structure is very popular. During the twelve month period ending 
o n  June 30,  2 0 1 3 ,  the Secretary of  State's office filed a monthly average of  362 Lim ited Liabi lity 
Compa nies a month .  D u ring the same period, it fil led an average of 84 new business corporations .  

The U niform Law Commission adopted the Limited Liabi l ity Company Act i n  2006. Accord i n g  to thei r  
website , i t  h a s  been adopted in  twelve states with two states,  North Dakota a n d  Washington ,  con sideri n g  
t h e  Act t o  date i n  20 1 5 . 

For the past two leg islative sessions, the U n iform Act h as been considered for introduction b y  interim 
committees. However, because of several concerns that resulted in the U n iform Act being amended i n  
20 1 3  b y  the U niform Law Comm ission a n d  because the current Limited Liabi l ity Act in North Da kota was 
modeled after M i n nesota's law, Mr. Guy and my office recommended that its introduction be delayed u nt i l  
M i n n esota adopted the U niform Act. They did that in 201 4 ,  with a n  effective date of August 1 ,  2 0 1 5. 

Since last year, Rep. Klemin,  as a member of the North Dakota U niform Law Commission,  Mr. G uy, a nd 
Clara h ave been reviewing the U niform Act and the Minnesota version of it and together with the 
Legislative Counci l  d rafted the b i l l  that is before you today. It  repeals the cu rrent Chapter 1 0-32 and then 
creates a nd enacts a new Chapter 1 0-32 . 1  governing L imited Liabi lity Compan ies. 

While this proposed leg islation retains the characteristics of the U niform Act and uses the Minnesota Act 
as a model, it also conta ins  important North Dakota featu res. For example, 

• it retains the elements of the current law adopted by prior legislative assemblies so that 
this new chapte r  remains harmonized with a l l  other business entity structures filed with 
the Secretary of State; 

• it retains  C ha pter 1 0-36, which is the Nonprofit L im ited Liabil ity Company Act; 
• it retains  the admin istrative processes and procedures that are used i n  the fi l ing of a l l  

business entity documents in the Secretary o f  State's office; 
• a nd it retains  the same fi l ing fees that exist u nder the current Act. 



Since adoption of H B  1 1 36 by the House Jud iciary Committee, Min nesota adopted amendments 
to their act. Rather than wait two years to make the amendments to Chapter 1 0-32 . 1 ,  you wil l  
find attached 5 pages of amendments for your con sideration .  These amendments reflect some 
sim ple text corrections and some substantive changes that wil l  make North Dakota's L LC Act as 
consistent with Minnesota's as the drafting g roup deemed prudent. We request your favorable 
consideration and Wil l iam L .  Guy,  I l l  wi l l  be here on Wed nesday, March 1 8th and wil l  explai n  the 
substantive amendments to the committee when the hearing is reopened. 

Clara wi l l  now provide a broad-category overview of the b i l l  and both of us will defer any 
q uestions requ i ring legal interpretation u nti l  Wednesday for Mr. Guy to answer. 
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PROPOSED AMENDMENTS TO E N  ROSSED HOUSE B I LL NO. 1 1 36 

cha ter 1 0-32 at the t ime the l im ited l iab i l  

Page 2 1 ,  l i ne 24 ,  after "the" insert " l im ited l iab i l ity" 

Page 2 1 ,  l i ne 25, replace "�" with "35" 

Page 2 1 ,  l i ne 26, after " 1 0-32 . 1 - 1 5," insert "the" an after "organization," insert "and any" 

Page 2 1 ,  l ine 3 1 ,  replace "�" with "; and" 

Page 2 1 , after l ine 3 1 , insert: 

"c. a reement of th l im ited l iab i l it com an : 

the records s ecified in subdivis ion k of 

laces with in the Un ited States as  

before the  l imited l iabi l it 

subsections 3 and 4 of sect ion  1 0-32-

56 continue to a to the l im ited l iab i l i t 

not been repealed; 

(3) Subsection 1 of section 1 0-32 . 1 -30 

company; 

(4) The refits and losses of the l im ited l iabi l it com an are to be a l located amon 

the members and amon classes and se es of members i n  ro ortion to the 

value of the contribut ions of the members 

paragraph (1 ); 
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(5) T h e  votin ower of each membersh i interest is n ro ortion to the value of the �1 J�/I f;> 
contributions of the members reflected in the rec 

(6) D istr ibutions of cash or other assets of the l im ite l iab i l it 

d istr ibutions on the d i ssolution of the l im ited l iab l it com an must be a l located 

in ro ortion to the value of the contr ibutions of the members reflected in the 

records requi red by paragraph ( 1 ); 

(7) Para ra h 1 of subsection 1 and subsection 2 and 3 of 1 0-32-54 and section 

1 0-32-55 cont inue to a I to the l imited l iab i l i  

had not been repealed; and 

continues to a to the l im ited l iabi lit 

been repealed . "  

if the transaction or  a cla s of  transactions to which  the 

of the l im ited l iab i l ity company, and : 

ill I s  i n  the usual and re u lar  course of business 

l imited l i abi l i t  com an has a financial  i nterest an or anization with which the 

l imited l iab il it com an has a business relat io 

ke donations an of which  

relat ionshi s constitute consideration sufficient o make the  loan uarantee 
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suret sh i  or  other  financial assistance s a roved enforceable a a inst the 

l im ited l iabi l ity company; 

Q2 I s  with or for the benefit of a member wh rovides services to the l im ited l iab i l it 

l im ited l iab i l it com an or  a subsidia 

·ud ment of the board of overnors to be efit the l imited l iabi l it com an · o r  

1.1} Whether o r  not an se  arate consideratio has been 

has been a 

ifil The owners of two-th i rds sof the voti 

i nterested person or persons; or 

ersons other than the 

iQ} The unanimous affirmative vote of  a l l  embers whether or  not ord inar i l  

entitled to vote. 

b .  An loan contract or  other fin ncial assistance described in 

subdivision a ma be with or without interest an ma be unsecured or ma be secured 

in an manner  includin without l im itation a r nt of a securit interest in the 

of banking." 

On page 28, l ine 6, replace "subsection" with "subsection " ,  and after "Z" insert "and 8" 

On page 28, l ine 1 2 , replace the second "subsection" with "subsections", and after 'T i nsert 

"and 8" 

On page 28,  l ine 1 6 , replace the second "subsection" with ' subsections", and after "Z" insert 

"and 8" 

On page 29, l ine 8 ,  replace " subsection 1 "  with "subsection  2" 
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On page 3 1 , l i ne 1 8 ,  remove " appoint or" 

On page 38, after l ine 1 6, i nsert a new subsection :  

" 1 1 .  I f  a member-mana ed l im ited l iabi l it co 

com an  knows that an i nformation in a icles of o r  an ization filed with the  

secreta of state was inaccurate when th art icles were filed or has becom e  

i naccurate owin 

sha l l  promptly: 

a .  Cause the articles t o  b e  amended or 

or  a chan e manner rescribed b 

of subsection 4 of section 1 0-32 . 1 -05, any" 

On page 46 ,  l ine 1 0, after "member-managed" insert "o board-mana ed" 

On page 46, l ine 1 4  after "member" insert ", manger" 

On page 50,  l i ne 1 2 , replace "§" with "11" 

On page 54, l ine 25, replace "For" with "Sub·ect to sub ection  4 of section 1 0-32 . 1 -05 for" 

O n  page 54, l ine 26, rep lace "then current profits" with d istributions" 

On page 59, l ine 1 5 , after "members," insert "sub·ect t subsection 4 of section 1 0-32. 1 -05" 

On page 59, l ine 1 6 , remove "member's" and after " int rest" , i nsert "of the member,", a n d  

remove "then" 

ed 

On page 59, l i ne 1 7 , replace "current profits" with "d ist i butions" and after "company" i nsert "pr ior 

to dissolution" 
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On page 62,  l i ne 29, replace "member-managed" with 

On page 77, l i ne 2 ,  replace "coowns" with "co-owns" 

On page 77 ,  l i ne 1 0 , after " interest" i nse ', or  interests" a nd after "member" i nsert ", or  

members," 

Renu mber accord ing ly . 
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TESTIMONY O F  REP. LAWRENCE R. KLEMIN 

HOUSE JUDICIARY �EE 

HOUSE BILL � 
JANUARY 1 2, 201 5  ��ve,,iv h1 � �kins 

M r. Chairman and members of the House Jud iciary Committee. I am Lawrence R. 
Klemin , Representative from District 47 in B ismarck. I am also a Commissioner serving 
on the U n iform Law Commission (ULC) . At 1 23 pages , House B i l l  1 1 36 is l ikely to be 
one of the longest b i l ls we wi l l  see i n  the Leg is lature this year. H ouse B i l l  1 1 34 enacts 
the U n iform Limited L iab i l ity Company Act, wh ich was last amended by the National 
U niform Law Commission in 20 1 3 . House Bi l l  1 1 36 also incl udes certain  amendments 
made last year i n  our  neigh boring state, the State of Minnesota. The existing l imited 
l iab i l ity company law i n  North Dakota , wh ich is being repealed by House B i l l  1 1 36 ,  is 
a lso s imi lar to the old M i nnesota law, so we need to be consistent when we enact our 
n ew law. The Minnesota changes don't change the uniform law in  any s ig n ificant 
respect, but rather, add other  p rovisions to it which are s imi lar to p rovisions we now 
h ave i n  our  corporate law. 

I would l i ke to than k  B i l l  Guy ,  attorney in Fargo,  and Clara Jenkins of the office of the 
North Dakota Secretary of State , for the time they spent in preparing House Bi l l  1 1 36 to 
keep our  new LLC act cons istent with the Minnesota act and the existing structure of the 
North Dakota LLC law. Secretary of State Al Jaeger and Clara Jenkins wi l l  also be 
offering testimony on House B i l l  1 1 36 .  B i l l  Guy was u nable to be here today. 

Limited l iabi l ity companies (LLCs) are a relatively new form of unincorporated business 
organization that provides corporate-style l imited l iab i l ity to its owners. LLCs began to be 
widely used in the late 1 980s after I RS Revenue Rul ing 88-76 upheld the taxation of LLCs 
as partnerships .  Every state has enacted some sort of LLC leg islation ,  and LLC fi l ings in 
almost a l l  states far outnumber the number of riew corporate fi l ings on an annual basis. 

The l ist below describes some of the more significant provis ions in  the LLC Act: 

1 .  The operating agreement. The operating agreement determines whether an LLC 
is board-managed , member-managed or manager-managed . The act a lso makes it clear 
that the operating agreement is binding on the LLC even in the case of a s ing le member 
LLC and even if the LLC has taken no formal action to adopt the operating agreement. 

2. LLCs may engage i n  any lawfu l purpose. An LLC is not restricted to for-profit 
business activities. It can have "any lawfu l purpose, regardless of whether for profit." This 
expands the avai labi l ity of LLCs to activities that are not traditional businesses, such as 
ownersh ip of a family vacation home and, subject to other federal and state laws, a l low an 
organization whose activities m ight be classified as non-profit to select an LLC as its form of 
entity. 

3. Internal affa i rs defau lt rules . The act contains a basic set of internal affai rs default 
rules govern ing the relationsh ip  of board governors, members and managers of an LLC 
between themselves and each other, most of which can be varied by the operating 
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agreement. For example , if the operating agreement is s i lent on the type of management 
structure, an LLC is member-managed by default. There are also default rules for decis ions 
by members and managers and for other matters . 

4 .  Flexible management structure. It is possib le to have any type of management 
structure the LLC members want, including a corporate-style board of governors and 
officers. The management structure is set forth i n  the operating agreement. 

5. Duties of g overno rs ,  managers and members .  The act specifies the fidu ciary 
duty of loyalty and the d uty of care for managers and clarifies the contractual status of 
the duty of good faith and fai r  deal ing .  These and other d uties may be restricted o r  
el iminated "if not manifestly u n reasonable. "  The operating  agreement may l im it o r  
el iminate l iabi l ity of  a manager to  the LLC or other members for monetary damages 
except for breaches of the d uty of loyalty, l iabi l ity for improper d istributions, or  conduct 
involving bad faith , wi l lfu l o r  i ntentional conduct, o r  knowing violation of law, l im itat ions 
that are s imi lar  to those fou n d  in state corporation statutes. 

6.  Agency a uthority. The a uthority of governors, members and managers to b ind 
an LLC is determi ned by agency law and not by status as a governor in  a board­
managed LLC,  a member of a member-managed LLC or a manager of manager­
managed LLC . Statements of authority may be fi led i n  the office of the Secretary of 
State and in  the case of rea l  estate, i n  the office where real estate records a re kept to 
provide notice that on ly certain members or managers have authority to conduct 
business on beha lf of the LLC.  

7 .  Charg i ng o rders .  The act clarifies and s impl ifies the ru les governing charg ing  
orders, the exclusive remedy for a cred itor of a member to  obtain  a member's financial 
rights to d istribut ions from the LLC. The act also p rovides the ru les for foreclosing on a 
charging order and  makes it absolutely clear that, except i n  the case of a s ing le member 
LLC, a purchaser of a foreclosed interest only obtains  the financial  rights to d istributions  
to the member and  d oes n ot become a member of  the  LLC by  virtue of  the foreclosure 
o r  have any rig hts to part ic ipate or  interfere with the management of the LLC or  to 
demand inspect ion of the L LC's documents or records.  

8 .  D istribut ions.  The act specifies the circumstances u nder which d istributions 
from an LLC can and  cannot be made and conta ins p rovis ions for recovery of improper 
d istributions .  The act also makes it clear that payment for reasonable compensation and 
for retirement p lans or other benefits programs a re not d istributions. 

9 .  A remedy for oppressive conduct. Reflect ing case law developments around 
the country, the act perm its a member to seek a cou rt o rder "dissolving the company on  
the grounds that the  m a n age rs or  those i n  contro l  o f  the  company have acted o r  a re 
acting i n  a m a n ne r  that i s  oppressive and was, is ,  o r  wi l l  be d i rectly harmful to the 
appl icant. " 

1 0 . D i rect and  derivative claims, special l it igat ion committees.  U nder the act, a 
member can br ing a d i rect action for injuries to that member and can bring a derivative 
action to enfo rce a c la im of a n  LLC. If a derivative act ion is fi led , the LLC may form a 
special l it igat ion committee to investigate the asserted claims. This stays the l it igation 
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whi le the committee does its i nvestigation.  The objective of the i nvestigation is to 
determine if the l it igation has merit and is for the good of the company. 

1 1 ,  Reorgan ization transactions. The act has comprehensive p rovisions 
a uthorizing LLCs to merge,  have interest exchanges, or convert into a n other type of 
entity a nd also authorizes othe r  types of entities to merge, have interest exchanges with 
and convert into an LLC. I n  add it ion , the act authorizes an LLC to domesticate in  
another  state and also authorizes a foreign LLC to  domesticate i n  the enacting state. 

I would l ike to provide a brief explanation of House Bi l l  1 1 36 .  I am not go ing to go 
through any g reat detai l  i n  expla in ing al l  of the provisions in  the new law or we would be 
here al l  week. However, if you have questions later, I wil l try to a nswer them. 

Sections 1 through 1 8  on pages 1 through 1 0, and Sections 20 through 40 on pages 
1 1 7 through 1 23 ,  are amendments to existing North Dakota statutes to update cross­
references to the new LLC act .  Section 4 1  on page 1 23 repeals C hapter 1 0-32 of the 
North Dakota Century Code, which is the current LLC statute. Section 1 9  on pages 1 0  
through 1 1 7 enacts the new LLC act i n  North Dakota . 

The following is an outl ine of the new LLC act in Section 1 9 . 

Sections 1 0-32 . 1 -0 1  through 1 0-32 . 1 - 1 9  [Article 1 of the U LLCA] contain  genera l  
p rovis ions,  i nclud ing :  defin itions ;  sections on a LLC's duration , p u rposes, powers, 
name, and agent for service of p rocess; and key provisions concerning the role and 
effect of the operat ing agreement and the flexib i l ity to structure the management and 
other rights and obl igations of the g overnors ,  members and managers in a manner that 
fits the needs of the specific LLC.  

Sections 1 0-32 . 1 -20 through  1 0-32 . 1 -22 [Article 2 of the U LLCA] p rovide for the 
formation of l imited l iab i l ity compa n ies and for the fi l ing of records pertain ing to an LLC. 

Sections 1 0-32 . 1 -23 through 1 0-32 . 1 -26 [Article 3 of the U LLCA] govern the relations of 
governors, members and managers to th i rd parties - i .e .  with non-members dealing with 
o r  affected by the l imited l iab i l ity company. 

Sections 1 0-32 . 1 -27 through 1 0-32 . 1 -42 [Article 4 of the U LLCA] state the default rules 
for the members' relationsh ip with the l imited l iabi l ity company and p rovides templates 
for board-management ,  member-management and manager-management .  

Sections 1 0-32 . 1 -43 through 1 0-32 . 1 -46 [Article 5 of  the U LLCA] implement the "pick 
your partner" p rinciple, which is at  the core of the law of un incorporated business 
o rganizations,  and del imits the rights of transferees of members' d istrib ution of interests 
and creditors of members seeking to enforce or foreclosu re on a charg ing o rder. 

Sections 1 0-32 . 1 -47 throug h  1 0-32 . 1 -49 [Article 6 of the U LLCA] state the causes and 
consequences of a person's d issociation as a member of a l imited l iabi l ity company. 

Sections 1 0-32 . 1 -50 through  1 0-32 . 1 -54 [Article 7 of the U LLCA] del ineate the causes 
and consequences of the d issolut ion of a l imited l iabi l ity company. 
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Sections 1 0-32. 1 -55 through  1 0-32 . 1 -71  [Article 1 0  of the U L LCA] govern organic 
reorgan izations - mergers, interest exchanges, conversions,  and domestications. 

Sections 1 0-32 . 1 -72 through  1 0-32 . 1 -84 [Article 9 of the U LLVA] govern foreign l imited 
l iability companies . 

Sections 1 0-32 . 1 -85 through  1 0-32. 1 -96 relate to the powers of the Secretary of State , 
fi l ing and record provis ions ,  a nnual  reports, invo luntary termination by the Secretary of 
State, fil ing fees , forms, and other matters relating to the Secretary of State. 

Sections 1 0-32 . 1 -9 7  through  1 0-32 . 1 -98 relate to actions by the Attorney General .  

Sections 1 0-32 . 1 -9 9  through 1 0-32. 1 -1 01 [Article 1 1  of the U LLCA] contain 
m iscel laneous provis ions.  

Article 8 of the U LLCA, wh ich provides for d i rect and d erivative claims by members and 
for the establ ishment,  conduct, and judicial review of  special l itigation committees, has 
not been included i n  House B i l l  1 1 36.  

We are sti l l  reviewin g  H ouse Bi l l  1 1 36 to ensure that a l l  of the provisions and cross­
references are proper a nd that there are no typographical  errors that need to be 
corrected .  Consequently, we ask that the House J udic iary Committee defer taking 
action on House B i l l  1 1 36 u nt i l  this review process has been completed. 

Thank you .  
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TESTIMONY OF WILLIAM L. GUY I I I  
IN SUPPORT OF 

PROPOSED AMENDMENTS TO ENGROSSED 
HOUSE BILL NO. 1 1 36 

March 1 8, 20 1 5  

Mr. Chairman and members of the committee re to summarize the highlights of 
the Proposed Amendments to Engrossed Hou i 1 No. 1 1 36. 

• Page 1 9, line 1 9  and page 2 1 ,  lines 23-3 1 ,  are grammatical and numerical changes. 

• Page 2 1 ,  the insert after line 3 1 ,  consists of eight paragraphs that close the loop on eight 
issues that may arise during the transition of existing limited liability companies (LLCs) 
under Chapter 1 0-32 as we transition to Chapter 1 0-32. 1 :  

( 1 )  Requires existing LLCs to continue to maintain the required records under 
Chapter 1 0-32. 

(2) Continues the existing requirements for making contributions to an 
existing LLC. 

(3) Subsection 1 of section 1 0-32.1-30, which sets forth the default provisions 
for distributions to members under Chapter 1 0-32. 1 ,  will not apply during the transition. 

( 4) Continues the existing default provisions regarding the allocation of 
profits and losses among members and among classes and series of members during the 
transition. 

(5) Continues the ex1stmg default provlSlons regarding the allocation of 
voting power among membership interests during the transition. 

(6) Continues the existing default provisions requiring that distributions, 

including distributions upon dissolution, be in proportion to the value of the contribution 
of the member during the transition. 

(7) Subdivision a of subsection 1 ,  subsections 2 and 3 of section 1 0-32-54 and 
section 1 0-32-55, regarding the rights of dissenting members, continue to apply during 
the transition. 

(8) For the purpose of applying paragraph (7) (immediately preceding this 
paragraph (8)), subsection 1 of section 1 0-32-40. 1 ,  regarding voting rights, continues to 
apply during the transition. 

• On page 22, line 1 4, at the end of the existing language, additional language is inserted: 

• That clarifies the powers of an LLC regarding the making of loans, 

guarantees, and suretyships; and also, 



• That makes clear that the existing language does not grant any authority to 
act as a bank. 

• On page 28,  line 6, line 1 2  and line 1 6  insert reference to an additional subsection 8 .  

• On page 29, line 8, is a numerical correction. 

• On page 3 1 ,  line 1 8, the words "appoint or" (are removed smce they imply that a 
registered agent is optional) .  

• On page 3 8, after line 1 6, a new subsection 1 1  is added which requires that any 
information filed with the Secretary of State which is later determined to be inaccurate (or has 
become inaccurate) must be promptly corrected by the LLC management. 

• On page 43, line 6, reference to "paragraphs ( 1 )  through (4) of subdivision c of 
subsection 4 of section 1 0-32.1-05" is inserted to include the application of this section to 
existing relationships. 

• On page 46, line 1 0, reference to "board managed" is inserted. 

• On page 46, line 1 4, reference to "manager" is inserted after "member". 

• On page 50, line 1 2, is a numerical correction. 

• On page 54, line 25, inserts the words "subject to subsection 4 of section 1 0-32.1 -05", is 
inserted in order to include application to existing relationships. 

• On page 54, line 26, the words "then profits" are replaced with the word "distributions". 

• On page 54, line 27, after the word "company", the words "prior to dissolution" are 
inserted. 

• On page 59, line 1 5, after the word "members", the words "subject to subsection 4 of 
section 1 0-32 . 1 -05" are inserted to include application to existing relationships. 

• On page 59, line 1 6, is a grammatical change. 

• On page 59, line 1 7, are two grammatical changes. 

• On page 62, line 29, reference to "board managed" is included along with "member 
managed". 

• On page 77, lines 2, 4 and 9, are spelling corrections. 

• On page 77, line 1 0, are grammatical corrections. 

52899389 I .docx 
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TESTIMONY OF WILLIAM L.  GUY III  
NORTH DAKOTA UNIFORM LIMITED LIABILITY COMPANY ACT 

DRAFTING TASKFORCE 
IN SUPPORT OF 

l!OUSE BILL NO. 1 1 36 ) 
March 1 8, 201 5  

Mr. Chairman and members of the committee, I am here on behalf of the taskforce which 
has prepared the legislation that you have before you as House Bill No. 1 1 36. This legislation 

revokes in its entirety Chapter 1 0-32 and enacts new Chapter 1 0-32. 1 as the North Dakota 
Uniform Limited Liability Company Act. 

This legislation consists of the Revised Uniform Limited Liability Company Act (2006) 
as the substantive portions of this legislation were adopted in the State of Minnesota. The 
administrative provisions that guide and govern the office of the Secretary of State have, with 
some modifications, been carried over from Chapter 1 0-32. In addition, there are provisions to 
amend and reenact other sections of the North Dakota Century Code which will be impacted by 
the enactment of Chapter 1 0-32. 1 .  Most of these changes will be "numerical changes." 

I will now summarize the highlights of this legislation. Any "Section references" are to 
the sections in the legislation and not to the Chapter being amended. 

1 .  Sections 1-18 (pages 2- 1 0) consist solely of numerical changes that either convert 
references to "Chapter 1 0-32" to "Chapter 1 0-32. 1 "  or convert the section numbers in Chapter 

1 0-32 to the corresponding section number in Chapter 1 0-32. 1 .  No substantive changes occur in 
these sections. 

2. Section 19 (pages 1 0  - 1 1 7) creates and enacts Chapter 1 0-32. 1 .  

• 1 0-32.1-0 1 .  Citation. (page 1 0) States that this chapter may be cited as 
the "North Dakota Uniform Limited Liability Company Act." 

• 1 0-32.1-02. Definitions. (pages 1 0  - 1 9) Are for the most part, the 
definitions in this section are substantially similar to those in Chapter 1 0-
32 with the following exceptions: 

1 .  "Board managed LLC" refers to a LLC that qualifies as such under 
subsection 1 of Section 1 0-32. 1 -39. 

2 .  "Governing body" means: 

a. In a member-managed LLC, its members; 

b. In a board-managed LLC, its board of governors; or 

c. In a manager-managed LLC, its managers 
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3 .  "Governor" means a member of the Board, however designated, of a 
board-managed LLC. 

4. "Manager" means an individual who is at least 1 8  years of age who 

under the Operating Agreement with member-managed LLC is 
responsible, either alone or in concert with others for performing the 
management functions set forth in subsection 3 of 1 0-32 . 1 -39. 

5 .  "Manager-Managed Limited Liability Company" means a LLC that 
qualifies as such under subsection 1 of 1 0-32. 1 -39. 

6. "Member-Managed Limited Liability Company" means a LLC that is 

not a manager-managed LLC or a board-managed LLC. 

7. With respect to "oppressive:" 

a. With respect to an application brought by a member under 
paragraph 2 of subdivision 3 of subsection 1 of section 1 0-32 . 1 -50 means 
conduct: 

( 1 )  engaged in by one or more: 

(a) members of a member-managed LLC; 

(b) managers of a manager-managed LLC; or 

(c) governors of a board-managed LLC. 

(2) That occurs with respect to the capacity of the applicant 
member as: 

and 

(a) a member, manager or governor of a LLC; or 

(b) an employee of a LLC with 35  or fewer members; 

(3) that is unfairly prejudicial to the applicant member in a 
capacity listed in subdivision b because the conduct frustrated an 
expectation of the applicant member that: 

(a) is reasonable in light of the reasonable expectations 
of the other members; 

(b) was material to the decision of the applicant to 
become a member of the LLC or for a substantial time has been material 
during the continuing membership of the member; 

( c) was known to the other members that other 
members had reason to know; and 
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( d) is not contrary to the Operating Agreement as 

applied consistently with the contractual obligation of good faith and fair 
dealing under subsection 4 of 1 0-32. 1 -4 1 .  

and 

b. For purposes of subdivision a, conduct: 

( 1 )  includes words, action, inaction and a combination thereof; 

(2) is not oppressive solely by reason of a good faith 

disagreement as to the content and interpretation or application of the 
Operating Agreement of the company. 

• 1 0-32.1-03. Legal Recognition of Electronic Records and Electronic 
Signatures (pages 1 9  and 20). Is identical to its counterpart in Chapter 
1 0-32. 

• 1 0-32.1-04. Knowledge and Notice (pages 20 and 2 1 ). I s  identical to its 
counterpart in Chapter 1 0-32. 

• 1 0-32.1-05. Application to Existing Relationships. (page 2 1 )  Sets forth 
the timeline for the applicability of this new Chapter to existing LLCs and 
to the formation of new LLCs and provides: 

1 .  That on and after July 1 ,  201 5, an LLC may not be formed under 
current Chapter 1 0-32. 

2. That before January 1 ,  20 1 6, this Chapter governs only: 

a. a LLC formed on or after July 1 ,  20 1 5; and 

b. except as otherwise provided in subsection 3 ,  an LLC formed 
before July 1 ,20 1 5  which elects, in the manner provided in its 
organizational documents, to be subject to this Chapter. 

3 .  That except as otherwise provided in subsection 4 on and after 
January 1 ,  20 1 6  this Chapter governs all limited liability companies. 

4. That for the purposes of applying this Chapter to an LLC formed 
before July 1 ,  20 1 5 : 

a. language in the organizational documents of an LLC formed 
before July 1 ,  20 1 5  that becomes subject to this Chapter will operate as if 
that language were in the Operating Agreement of the LLC when it 
becomes subject to this Chapter; and 

b. subject to the Operating Agreement of the LLC: 
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( 1 )  The LLC will continue to keep the "required records" as 
required in 1 0-32-5 1 ;  

(2) Section 1 0-32. 1 -30 which, unless otherwise provided in the 

Operating Agreement, requires equal distributions to all members does not 
apply to these old LLCs. Instead: 

(a) Profits and losses; 

(b) Voting power; and 

( c) Distributions. 

Shall be in proportion to the value of contributions of the members as 
reflected in the required records. 

• 1 0-32.1-06. Reservation of Legislative Right. (page 2 1 )  Makes clear 
that the legislature reserves the right to amend or repeal any provision of 
this Chapter. 

• 1 0-32.1-07. Nature, Purpose and Duration of a Limited Liability 
Company. (pages 2 1  and 22) Provides: 

1 .  that a LLC is an entity distinct from its members; 

2 .  that except for nonprofit limited liability companies subject to Chapter 
1 0-36, LLC may have any lawful purpose; and 

3 .  that an LLC has perpetual duration unless otherwise stated in the 

Articles of Organization filed with the Secretary of State prior to July 1 of 
20 1 5 . 

• 1 0-32.1 -08. Powers. (page 22) Provides: 

1 .  That except as provided in subsection 2 a LLC has the power to do all 
things necessary or convenient to carry on its activities. 

2. That until an LLC has or has had at least one member, it lacks the 
capacity to do anything except: 

State; 
a. file certain administrative documents with the Secretary of 

b. admit a new member; and 

c. dissolve. 

3. That an LLC that has or has had at least one member may ratify any act 
or activity that occurred when the company lacked that capacity. 
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• 1 0-32.1-09. Governing L aw. (page 22) Provides that the law of this state 
governs internal affairs of the company and the liability of its members, 
managers and governors for the debts, obligations and other liabilities of 
the LLC. 

• 1 0-32.1-10. Supplemental Principles of Law. (page 22) Provides that 
unless otherwise provided in this Chapter, general principles of law and 
equity supplement this Chapter. 

• 1 0-32. 1-1 1 .  Limited Liability Company Name. (pages 22-26). Provides 
the criteria governing the name of an LLC and is identical to its 
counterpart in Chapter 1 0-32. 

• 1 0-32. 1-12.  Reserved Name. (page 26). Sets forth the criteria and 
procedures for reserving a name and is identical to its counterpart in 
Chapter 1 0-3 2.  

• 

• 

1 0-32.1-13.  Operating Agreement - Scope - Function - Limitations . 
(pages 26-29). Provides that the Operating Agreement is the principal 
organizational document (other than the Articles of Organization which 
are filed with the Secretary of State) which governs the operations of the 
LLC and combines scope, function and limitations that are currently 
provided for in the bylaws and member control agreement under Chapter 
1 0-32. 

1 0-32.1-14. Operating Agreement - Effect on a Limited Liability 
Company on Persons Becoming Members - Preformation Agreement. 

(page 29) Provides: 

1 .  That an LLC is bound by and may enforce the Operating Agreement 
whether or not the LLC has itself actually agreed to the terms of the 
Operating Agreement. 

2. That when a person becomes a member of an LLC that person is 
deemed to agree to the terms of the Operating Agreement. 

3 .  That two or more persons who intend to become the initial members of 
an LLC can make an agreement in advance of its formation that will 
become the Operating Agreement as can a single person who intends to 
become the initial member of a single member LLC. 

• 1 0-32.1 - 1 5. Operating Agreement - Effect on Third Parties and 
Relationship to Records Effective on behalf of a Limited L iability 
Company, (pages 29, 30) Provides: 

1 .  That an Operating Agreement may specify that its amendment requires 
the approval of a third party. 
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2. That the obligations of an LLC and its members to both transferees and 
to disassociated members are governed by the Operating Agreement. 

3 .  That if a record has been filed with the Secretary of State that contains 
a provision that would be ineffective with respect to an Operating 

Agreement, then that provision is also ineffective in the document that has 
been filed with the Secretary of State. 

4. That if a document filed with the Secretary of State conflicts with a 
provision of the Operating Agreement, then: 

a. The Operating Agreement prevails as to its members, 
disassociated members, transferees, managers and governors; and 

b. the filed document prevails with respect to all other persons to 
the extent that they reasonably rely upon the document. 

• 10-32.1-16 through 1 0-32.1-1 8. Registered Office and Registered 
Agent. (page 30) Are identical to their counterparts in our current statute 
and: 

1 .  Provide that every LLC is required to have both a registered office and 
a registered agent as set forth in Chapter 1 0-0 1 . 1  ; and 

2.  Sets forth the procedures: 

a. for changes of registered office and registered agent; and 

b. the resignation of a registered agent. 

• 1 0-32.1-19. Service of Process on a Limited Liability Company, 
Foreign Limited Liability Company and Nonresident Managers and 
Governors. (page 3 1 )  

1 .  Provides: 

a. That the registered agent is the agent of an LLC or a foreign 
LLC for service of any process, notice or demand which is required or 
permitted by law to be served on the LLC. 

b. That if the LLC or foreign LLC does not maintain a registered 
agent, then that service of process may be made upon the Secretary of 
State. 

c. That any service of process may be served on an LLC, a foreign 
LLC, manager, governor or member of a member-managed LLC may also 
be served on the Secretary of State. 
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2. This section does not affect the right to serve process, notice or demand 

in any other manner provided by law. 

• 1 0-32.1-20. Formation of a Limited Liability Company - Articles of 
Organization. (pages 3 1  and 32) Sets forth the criteria for Articles of 
Organization and is substantially similar to its counterpart in our current 
statute. 

• 1 0-32.1 -2 1 .  Amendment or Restatement of Articles of Organization. 
(pages 32-38) Sets forth the criteria for the amendment or restatement of 
the Articles of Organization and is substantially the same as its counterpart 
in our current statute. 

• 1 0-32 . 1-22. Signing and Filing Pursuant to a Judicial Order. (page 
38)  Provides: 

1 .  That if a person required to sign a document or file a document with 
the Secretary of State does not do so, then any aggrieved party may 
petition the court to order: 

a. the person to sign the document; 

b. the person to file the document with the Secretary of State; or 

c. The Secretary of State to file the document unsigned. 

2. That if the petitioner under subsection 1 above is not a LLC or a 
foreign LLC to which the record pertains, then the petitioner shall make 
the company a party to the action. 

• 1 0-32.1-23. No Agency Power of a Member as a Member. (page 38) 
Provides: 

1 .  That a member is not an agent of the LLC solely by virtue of being a 
member. 

2. That the status of a person as a member does not prevent or restrict law 
other than this Chapter from imposing liability on the LLC because of the 
conduct of the person. 

• 1 0-32. 1 -24. Statement of Authority. (pages 38-40) Sets forth the 
procedures and criteria for filing Statements of Authority with the 
Secretary of State which provide legal notice of the authority or lack of 
authority of the LLC or its management to act or not act with regard to a 
particular matter. 
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• 1 0-32 . 1-25. Statement of Denial. (page 40) Provides that a person 
named in a filed statement of authority as holding authority may file with 
the Secretary of State a statement of denial that denies the grant of 
authority. 

• 1 0-32 . 1 -26. Liability of Members, Managers, and Governors. (page 
4 1 )  Provides: 

1 .  That the debts of the LLC, whether ansmg m contract, tort or 
otherwise: 

a. Are solely the obligations of the LLC; and 

b. Do not become obligations of the member, manager or 
governor solely by reason of that person acting in that capacity. 

2. That the failure of the LLC to observe formalities relating exclusively 
to the management of its internal affairs is not a ground for imposing 
liabilities on members, managers or governors for the obligations of the 
company. 

3 .  That except as related to the failure of the company to observe any 
formalities relating exclusively to the management of its internal affairs, 
the case law that provides for the piercing of the corporate veil of the 
corporation under North Dakota law also applies to limited liability 
companies. 

• 1 0-32 . 1-27. Becoming a Member. (pages 4 1  and 42) Sets forth the 
processes by which either a single person or multiple persons become a 
member or members of an LLC, and is similar to its counterpart in our 
current statute. 

• 1 0-32. 1 -28. Form of Contribution. (page 42) Provides that a 
contribution to an LLC may consist of any tangible or intangible property 
or other benefit to the company and is somewhat less restrictive than its 
Chapter 1 0-32 counterpart, which prohibits future services and 
promissory notes. 

• 1 0-32 . 1-29. Liability for Contributions. (page 42) Provides: 

1 .  That the obligation of the person make a contribution to an LLC is not 
excused by death, disability, or any other inability to perform. 

2. That the obligation may be enforced against the estate of the person 
and by a creditor who extended credit in reliance upon that obligation. 
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• 1 0-32.1-30. Sharing of and Right to Distributions before Dissolution. 

(pages 42 and 43) Provides: 

1 .  That distributions made by an LLC prior to dissolution and winding up 
must in equal shares among members and dissociated members, except as 
necessary to comply with transfers of transferable interest and with 
charging orders. 

2. That prior to dissolution and winding up, the member has a right to a 
distribution only if the LLC decides to make an interim distribution of its 
assets. Dissociation of a member does not entitle the dissociated member 
to a distribution. 

3 .  That distributions must be in money unless the company distributes 
assets in kind proportionately among its members. 

4. That if entitled to receive a distribution, then the member or transferee 
has the status of and the remedies available to a creditor in order to 
enforce the distribution. 

• 1 0-32.1-3 1 .  Limitations on Distributions. (pages 43 and 44) 

1 .  Provides: 

a. That an LLC may not make a distribution, if, after the 
distribution: 

( 1 )  It would be unable to pay its debts as they become due in 
the ordinary course of business; or, 

(2) The total assets of the company would be less than its total 
liabilities, if the company were to be dissolved at the time of the 
distribution. 

b. That an LLC may base a determination that the previous 
subsection allows the distribution based on financial statements that are 

prepared on the basis of accounting practices and principles or on 
valuations that are reasonable under the circumstances. 

2. Sets forth in subsections 3,  4, 5,  6, and 7 the details that will protect 
creditors and claimants from distributions that would impair their right to 
payment. 

• 1 0-32.1-32. L iability for Improper Distributions. (pages 44 and 45) 
Provides: 

1 .  That the management of an LLC that causes or consents to distributions 
that violate 1 0-32. 1 -3 1  (section above) are personally liable for the amount of the 
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improper distribution . . .  unless the Operating Agreement expressly relieves 
certain members of the management team of the responsibility for distributions. 

2 .  That a person who knowingly receives an improper distribution: 

a. is personally liable for the improper amount; and, 

b. may implead other responsible parties to obtain 
contribution to the extent of their liability. 

3 .  That actions under this section are barred if not commenced within two 
years of the distribution. 

• 1 0-32.1-33. Direct Action by a Member. (page 45) Provides: 

1 .  That a member may maintain a direct action against another 
member, a manager, a governor, or the company itself to enforce the rights of the 
member and otherwise protect the interests of the member. 

2. That the action brought under this section must be an actual or 
threatened injury to the member and not an injury suffered or threatened solely by 
the LLC. 

• 

• 

• 

• 

• 

1 0-32.1-34. Derivative Action. (page 45) Provides that a member may 
bring a derivative action to enforce a right of the LLC if the company or 
its management has failed to take action to enforce the right within a 
reasonable time. 

1 0-32.1-35. Proper Plaintiff. (pages 45 and 46) Provides that a 
derivative action under the preceding section may only be maintained by a 
person who is a member at the time the action commences and remains a 
member while the action continues . . .  unless the sole plaintiff in the action 
dies, in which the court may substitute another member as the plaintiff. 

1 0-32.1-36. Pleading. (page 46) Sets forth several particular matters that 
must be included in a derivative action. 

1 0-32.1-37. Special Litigation Committee. (pages 46 and 47) 
Authorizes an LLC to designate a special litigation committee to 

investigate the claims being asserted in a derivative action, as well as the 
criteria for the composition of the committee and the recommendations 
that it may make after completing its investigation. 

1 0-32.1-38. Proceeds and Expenses. (pages 47 and 48) Provides that 
any proceeds from a successful derivative action belong to the company 
and not to the plaintiff, but that the court may award a successful plaintiff 
reasonable expenses from the recovery. 
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• 1 0-32.1-39. Management of a Limited Liability Company. (pages 48 -
54) The default management structure under Chapter 1 0-32 (our current 
statute) is that of a "board-managed" LLC. This section sets forth the 
rules for LLCs that are "member-managed," "manager-managed" or 
"board-managed" and provides : 

1 .  That the default management structure under this Act is that of a 
"member-managed" LLC, unless the Operating Agreement provides otherwise . . .  
in which case the LLC may either be "manager-managed" or "board-managed". 

2 .  That in  a member-managed LLC: 

a .  The management of the company is vested in the members 
with each member having equal rights of management. 

b. Any difference among the members as to the matters in the 
ordinary course of business is to be decided by a majority of the members. 

c. Any act outside of the ordinary course of business will be 
undertaken only with the consent of all members. 

d. The Operating Agreement may only be amended by the 
consent of all members. 

3 .  That i n  a manager-managed LLC: 

a. The activities of the company are decided exclusively by 
the managers, each of whom has equal rights in the management of the company. 

b. Any difference among managers as to matters in the 
ordinary course of business will be decided by a majority of the managers. 

c. The consent of all members is required: 

( 1 )  To sell, lease, exchange, or otherwise dispose of all or 
substantially all of the property of the company with or without goodwill 
outside of the ordinary course of business; 

(2) Approve a merger, conversion, or domestication; 

(3) Undertake any other act outside the ordinary course of 
business; or 

(4) Amend the Operating Agreement. 

d. Basically managers have the same status and authority in 
the new Act as in our current statute. 
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4. That in a board-managed LLC: 

a. The activities of the company are managed by the Board of 
Directors, consisting of one or more directors who are elected by a majority of the 
voting power of the members. 

( 1 )  The Board acts only through an act of the Board. 

(2) No individual Governor has the right to act on behalf of the 
company; and 

(3) Only officers, managers, or other agents designated by the 
Board have the right have the right to act for the company and only within 
the terms of their designation. 

b. The balance of this subsection (which runs from page 49 
through 54) sets forth the rules for a board-managed LLC that are substantially 
the same as those in our current statute. 

c. Thus, if designated as a "board-managed" LLC, an LLC 
organized under our current statute will be able to continue on in substantially the 

same manner as under our current statute from a governance perspective. 

• 1 0-32.1-40. Indemnification and Insurance. (pages 54 - 60) Sets forth 
the criteria for the indemnification of those who act on behalf of the 
company and is substantially the same as its counterpart in our current 
statute. 

• 1 0-32.1-4 1 .  Standards of Conduct for Members, Managers and 
Governors. (pages 60 - 64) Is similar to its counterpart in our current 
statute. 

• 1 0-32.1-42. Rights of Members, Managers, Governors and 
Dissociated Members to Information. (pages 62 - 64) Is similar to its 
counterpart in our current statute. 

• 

• 

1 0-32.1-43. Nature of a Transferrable Interest. (page 64) Provides that 
a "transferable interest" is an ownership interest in a LLC and is identical 
to the term "membership interest" in our current statute. As is the case in 
our current statute, a transferable interest is personal property. 

1 0-32.1-44. Transfer of a Transferable Interest. (pages 64 - 65) Is 
substantially the same as its counterpart in our current statute. 
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• 1 0-32.1-45. Charging Order. (pages 65 - 66) Is substantially the same 

as its counterpart in our current statute and provides: 

1 .  That the rights of a judgment creditor are limited to a charging 
order against the transferable interest of the judgment debtor for the 
unsatisfied amount of the judgment. 

2. That the LLC is required to pay over to the judgment creditor any 
distribution that would have otherwise been paid to the judgment debtor. 

3 .  That the sole and exclusive remedy by which a person seeking to 

enforce a judgment against a member may satisfy the judgment from the 
transferable interest of the judgment debtor. 

• 1 0-32.1-46. Power of a Personal Representative of a Deceased 
Member. (page 66) Is substantially the same as its counterpart in our 
current statute and provides that if a member dies, then the Personal 
Representative of a deceased member may exercise the rights of the 
deceased member for purposes of settling the estate. 

• 1 0-32. 1-47. Power of Member to Dissociate - Wrongful Dissociation. 
(pages 66 - 67) Provides: 

1 .  That a member has the power to dissociate (i.e., withdraw) as a 
member at any time, rightfully or wrongfully as will be discussed in the 
next section. 

2. That the dissociation is wrongful only if it: 

a. Is in breach of an expressed provision of the Operating 
Agreement; 

b. Occurs before the termination of the company; and 

( 1 )  the withdrawal is by the express will of the member; 

(2) the member is expelled by judicial order; 

(3) the member has become a debtor in bankruptcy; or 

(4) the member is an entity that willfully dissolved or 
terminated itself. 

3 .  That a wrongfully dissociated member is liable to the LLC and to the 
other members for damages caused by the dissociation. 
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• 1 0-32.1 .48. Events Causing Dissociation. (pages 67-69) Provides that a 
member is dissociated from an LLC when: 

1 .  The company has notice of intention of the member to withdraw; 

2. An event in the Operating Agreement causes the dissociation; 

3. The member is expelled pursuant to the Operating Agreement; 

4. The member is expelled by the unanimous consent of the other 
members if: 

a. it becomes unlawful to carry on the business of the LLC with 
the person as a member; 

b. there has been a transfer of all of the transferable interest of the 
person in the company other than transfers for security purposes or 
pursuant to a charging order; 

c. the member is a corporation and 

( 1 )  it has filed articles of dissolution; 

(2) its charter has been revoked; 

(3) its right to conduct business has been suspended m its 
jurisdiction of incorporation; 

( 4) the articles of dissolution have not been revoked; or 

(5) its right to conduct business has not been reinstated or 

d. the member is an LLC or a partnership which has been 
dissolved and wound up. 

5 .  On application by the LLC, the member is expelled by judicial order 
because the member: 

a. has engaged in wrongful conduct which has adversely or 
materially affected the activities of the company; 

b. has willfully or persistently committed a material breach of the 
Operating Agreement; or 

c. has engaged in conduct which makes it impractical to continue 

the business with the person as a member. 

6. In the case of a member who is an individual : 
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a. the individual dies; or 

b. in a member-managed LLC: 

( 1 )  a guardian or general conservator for the member is 
appointed; or 

(2) it has been determined by judicial order that the member is 
incapable of performing the duties of the individual as a member. 

7. In a member-managed LLC, the member: 

a. becomes a debtor in bankruptcy; 

b. executes an assignment for the benefit of creditors; or 

c. acquiesces to the appointment of a trustee or receiver 
substantially all of the property of the member. 

8.  In the case of a member that is a trust, the entire transferable interest 
held by the trust is distributed. 

9. In the case of an estate, the entire transferable interest of the LLC in the 
estate is distributed. 

1 0. In the case of a member other than an individual, partnership, LLC, 
corporation, trust or estate, the member is terminated. 

1 1 . The LLC participates in a merger, if: 

a. the LLC is not the surviving entity; or 

b. the person otherwise ceases to be a member. 

1 2. The LLC participates in a conversion into another entity. 

1 3 .  The LLC participates in a domestication and as a result ceases to be a 
member. 

1 4. The LLC terminates. 

• 1 0-32.1-49. Effective Dissociation of a Person as a Member. (page 69 -
70) Provides: 

1 .  That when a member is dissociated: 

a. the right to participate in the management of the company ends; 
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b. if the company is member-managed, then the fiduciary duties of 
the member end with regard to matters arising after the dissociation; and 

c. any transferable interest owned by the person immediately 
before the dissociation is then owned by the person solely as a transferee 
(i.e., and no longer as a member) . 

2. That dissociation does not discharge the member from any debt to the 
LLC or other members. 

• 1 0-32.1-50. Events Causing Dissolution. (page 70) Provides: 

1 .  That an LLC is dissolved, and its activities must be wound up, upon the 
occurrence of: 

a. an event stated to cause dissolution in the Operating Agreement; 

b. the consent of all members; 

c. following the admission of at least one member, the passage of 
90 consecutive days during which the LLC has no members; 

d. a court order dissolving the LLC on the grounds that: 

( 1 )  the conduct of substantially all of the activities of the LLC 
are unlawful; or 

(2) it is no longer practical to continue the business of the 
company in conformity with the Articles of Organization and the 
Operating Agreement. 

e. the entry of a court order dissolving the company on the 
grounds that the management of the company: 

( 1 )  have, are or will act in a manner that is illegal; or 

(2) have or are acting in a manner that is oppressive and was, 
is or will be directly harmful to the member in question. 

2. That the court may order remedy other than dissolution and including 
sale of all membership interests. 

• 1 0-32.1-51.  Winding Up. (pages 7 1  and 72) Provides: 

1 .  That a dissolved LLC shall wind up its activities and continue after 
dissolution only for the purpose of winding up. 
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2. That during the wind up, an LLC: 

a. shall discharge all of its debts, settle the activities of the 
company and distribute the assets of the LLC; and 

b. may: 

( 1 )  file with the Secretary of State a notice of dissolution; 

(2) preserve the LLC activities and property as a going 
concern for a reasonable time; 

(3) prosecute and defend actions, whether civil, criminal or 
administrative; 

(4) transfer the property of the LLC; 

(5) settle disputes by mediation or arbitration; 

(6) file with the Secretary of State articles of dissolution and 
termination; and 

(7) perform other acts appropriate to a winding up . 

3 .  That if the dissolved LLC has no members, then the legal representative 
of the last person to have been a member may wind up the activities of the 
LLC. 

4. That if the legal representative of the last member declines or fails to 

wind up the activities of the LLC, then a person may be appointed to do so 
by the consent of the transferees owning a majority of the rights to receive 
distributions. 

5. That a court may order a judicially supervised wind up. 

• 1 0-32. 1 -52. Known Claims Against a Dissolved Limited Liability 
Company. (pages 72 and 73) Sets forth the procedures by which: 

1 .  a dissolved LLC notifies its known claimants; and 

2.  rejected claims against a dissolved LLC are deemed to be barred. 

• 1 0-32.1-53. Other Claims Against a Dissolved Limited Liability 
Company. (pages 73 and 74) Sets forth the procedure for publication of 
notice of dissolution to unknown claimants and the fact that claims not 

presented within 5 years of the publication (the current statute allows 3 
years). 
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• 1 0-32.1-54. Distribution of Assets in Winding Up Limited Liability 
Activities of the Company. (page 74) Sets forth the priorities for the 
application of a dissolved LLC's  assets in first discharging any creditor 
obligations followed by the procedure for the distribution of assets among 
its members. 

• 1 0-32.1-55. Merger, Conversion, and Domestication - Definitions. 
(pages 74 -76) This section is pretty much self explanatory and is  
substantially the same as its counterpart in  the current statute. 

• 1 0-32.1-56. Merger and Exchange. Authorizes an LLC to merge with 

another organization or to engage in an exchange and details the 
provisions that must be in the plan of merger or exchange. 

• 1 0-32.1-57. Action on a Plan of Merger or Exchange by a Constituent 
Limited Liability Company. (page 78) 

• 

1 .  Requires that a plan of merger or exchange be consented to by all 
members of the LLC. 

2.  Sets forth the procedure for amendment or abandonment of the plan. 

1 0-32.1-58. Filings Required for a Merger or Exchange - Effective 
Date. (pages 78 - 80) Sets forth the criteria for preparation and filing of 
articles of merger or exchange and the determination of the effective date 
of the merger or exchange. 

• 1 0-32.1-59. Effect of a Merger. (pages 80-82) Provides: 

• 

• 

1 .  That the surviving organization continues or comes into existence and 

that all other constituent organizations cease to exist as legal entities; and 

2.  That all of the assets and obligations of the disappearing entities 
become assets and obligations of the surviving organization. 

This section is similar to its counterpart under our current statute. 

1 0-32.1-60. Effect of an Exchange. (page 82) Sets forth the criteria for 
an effect of exchange of membership interests and is similar to its 

counterpart in our current statute. 

1 0-32.1-61.  Conversion. (pages 82 - 84) Identifies which entities may 
convert into limited liability companies and the entities into which a LLC 
may convert . . .  the only restriction being that a LLC may not convert into 
a general partnership (as is provided in our current statute) .  The balance 
of this section are definitions pertaining to conversions and are 

substantially the same as those in our current statute. 
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• 1 0-32.1-62. Plan of Conversion. (page 84) Sets forth the information 
and documents that must be included in a plan of conversion and is similar 
to its counterpart in our current statute. 

• 1 0-32.1-63. Plan Approval and Amendment. (pages 84 and 85) Sets 
forth the procedure for the approval of a plan of conversion by a LLC and 
by a converting organization that is not a LLC and is similar to our present 
statute. 

• 1 0-32.1-64. Articles of Conversion. (pages 85  - 87) Sets forth the 
content required of the articles of conversion and the filing procedures in 
the office of the Secretary of State and is similar to its counterpart in our 
current statute. 

• 1 0-32. 1 -65. Abandonment of a Conversion. (pages 87 and 88) Sets 
forth the procedure for the abandonment of a plan of conversion and is 
similar to that in our current statute. 

• 1 0-32.1-66. Effective Date of Conversion - Effect. Sets forth the 

procedure for determining the effective date of conversion and the effect 
of conversion and is similar to its counterpart in our current statute. 

• 1 0-32.1-67 through 1 0-32.1-70. Domestication. (pages 90 and 93) 

1 .  Domestication is a new concept under North Dakota law. However, it 
is essentially the conversion of an LLC in one state into an LLC in another 
state with the surviving entity either being a domestic LLC under North 
Dakota law or a foreign LLC organized in another state. 

2. Although this is a new concept under North Dakota law, the provisions 
in sections 68, 69 and 70 of Chapter 1 0-32 . 1 are quite similar to their 
counterparts for conversion of an LLC into an entity other than another 
LLC. 

• 1 0-32.1-71.  Restrictions on Approval of Mergers, Exchanges, 
Conversions and Domestications. (page 93) Provides: 

1 .  That, if the member of an entity that results after a conversion or 
domestication will have personal liability with respect to the new entity, 
then that member must approve the plan of merger, exchange, a 
conversion or domestication unless the Operating Agreement calls for 
approval of fewer than all of the members and the member has consented 
to that provision of the Operating Agreement. 

2. That a member is not deemed to have given consent to the prior 

subsection merely by consenting to a provision in the Operating 
Agreement that permits the Operating Agreement to be amended by fewer 

) - !( 

than all of its members. 
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• 1 0-32.1-72 through 1 0-32.1-84. Foreign Limited Liability Companies. 

(pages 93 through 1 00) These sections: 

1 .  Govern the conduct of foreign LLCs when doing business in North 
Dakota; and, 

2 .  Are substantially the same as their counterparts in our current statute. 

• 1 0-32.1-85 through 1 0-32.1-96. Secretary of State. (pages 1 00 through 
1 1 6) Set forth the authority of the Secretary of State to administer and 
enforce this chapter and are substantially the same as their counterparts in 
our current statute except for section 1 0-32. 1 -90 (pages 1 06 through 1 09) 
which is a new section that consolidates the existing provisions in several 
other sections and clarifies the circumstances under which the Secretary of 

State can involuntarily terminate a domestic LLC or revoke the certificate 
of authority of a foreign LLC. 

• 1 0-32.1-97 and 1 0-32.1-98. Attorney General. (pages 1 1 6 and 1 1 7) Set 
forth the authority of the Attorney General in the enforcement of this 

chapter and are substantially the same as their counterparts in our current 
statute. 

• 10-32. 1 .99. Uniformity of Application and Construction. Provides that 
the courts give consideration to the need to provide uniformity of the law 
with respect to this chapter among the states that enact it. 

• 1 0-32.1-100. Relation to electronic signatures in global and national 
commerce act. Provides that this chapter modifies, limits and supercedes 
the federal Electronic Signatures in Global National Commerce Act, USC, 
title 1 5, section 7001 et seq. 

• 1 0-32.1-1 0 1 .  Savings Clause. Provides that this chapter does not affect 
any action commenced prior to the chapter taking effect. 

3. Sections 20-41 (pages 1 1 7 through 1 23)  consists solely of numerical changes that 
either convert references to "chapter 1 0-32)" to "chapter 1 0-32. 1 "  or convert the section numbers 
in chapter 1 0-32 to the corresponding section number in chapter 1 0-32 . 1 .  Those substantive 
changes occur in the sections. 
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE B l  L NO. 1 1 36 

Page 1 9 , l i ne 1 9, after " interest" insert " or "membership interest" 

Page 2 1 , l ine 23 ,  after second "the" insert " l im ited l iab i l ity" , and after "company" insert "under 

chapter 1 0-32 at the time the l im ited l iab i l ity company becomes subject to this chapter," 

Page 2 1 , l i ne 24, after "the" insert " l im ited l iabi l ity" 

Page 2 1 ,  l i ne 25 ,  replace ".fl" with "35" 

Page 2 1 , l i ne 26, after " 1 0-32 . 1 - 1 5," insert "the" and after "organization," insert "and any" 

Page 2 1 ,  l ine 3 1 , rep lace "�" with "; and" 

Page 2 1 ,  after l ine 3 1 , insert: 

"c. Subject to the operating agreement of the l im ited l iabi l ity company: 

( 1 )  The l im ited l iabi l ity company shal l  keep the records specified in subdivision k of 

subsection 1 of section 1 0-32-5 1 ,  at the pri ncipal executive office of the l im ited 

l iabi l ity company, or at  another place or places with in  the United States a s  

determined under subsection 1 of section 1 0-32-5 1 ,  before the l im ited l iab i l ity 

company became subject to this chapter; 

(2) For the purpose of applying paragraph (1 ), subsections 3 and 4 of sect ion 1 0-32-

56, continue to apply to the l im ited l iab i lity company as if those provisions had 

not been repealed; 

(3) Subsection 1 of section 1 0-32 . 1 -30, does not apply to the l imited l iabi l ity 

company; 

(4) The profits and losses of the l imited l iabi l i ty company are to be al located among 

the members, and among classes and series of members, in proportion to the 

value of the contributions of the members reflected in  the records required by 

paragraph (1); 
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(5) The voting power of each membersh ip interest is in  proport ion to the value of the 

contributions of the members reflected in  the records required by paragraph (1), 

(6) Distributions of cash or other assets of the l im ited l iab i l ity company, includ ing 

distributions on the d issolution of the l im ited l iabi l ity company, must be a l located 

in proport ion to the value of the contributions of the members reflected in the 

records required by paragraph (1 ); 

(7) Subd ivision a of subsection 1 and subsections 2 and 3 of 1 0-32-54 and section 

1 0-32-55 continue to apply to the l im ited l iab i l ity company as if those provisions 

had not been repealed; and 

(8) For the purpose of applying paragraph (7), subsection 1 of section 1 0-32-40 . 1  

continues to apply to the l im ited l iab i l ity company as if that provision had not 

been repealed . "  

On page 22,  l i ne 1 4 , after the "�" insert "With respect to loans, guarantees and suretysh ip: 

a .  Without i n  any way l im it ing the general ity of the power of a l im ited l iab i l ity company to 

do al l  th ings necessary or convenient to carry on its activities, a l im ited l iab i l ity company 

may lend money to, guarantee an obl igation of, become a surety for, or otherwise 

financial ly assist a person, if the transaction, or a class of transactions to which the 

transaction belongs, is approved pursuant to this chapter and the operat ing agreement 

of the l im ited l iabi l ity company, and:  

ill Is  in  the usual  and regular course of business of the l im ited l iabi l ity company; 

W I s  with, or for the benefit of, a related organization, an organization in  which the 

l im ited l iabi l ity company has a financial  interest, an organization with which the 

l imited l iabi l ity company has a business relat ionship, or an organization to which 

the l im ited l iab ity company has the power to make donations, any of which 

relat ionships constitute consideration sufficient to make the loan, guarantee, 
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suretyship, or other financial  assistance so approved enforceable agai nst the 

l imited l iabi l ity company; 

Ql I s  with, or for the benefit of, a member who provides services to the l im ited l iabi l ity 

company, or a manager or other employee of the l im ited l iabi l ity company or  a 

subsidiary, including a member, manager, or employee who i s  a governor of the 

l im ited l iab i l ity company or a subsidiary, and may reasonably be expected, in the 

judgment of the board of governors, to benefit the l imited l iab i l ity company; or 

Ml Whether or not any separate consideration has been paid or promised to the 

l im ited l iab i l ity company, has been approved by: 

.@} The owners of two-thirds sof the voting power of persons other than the 

interested person or persons; or 

iQ2 The unanimous affi rmative vote of al l  members, whether or not ord inar i ly 

entitled to vote . 

b .  Any loan, guaranty, surety contract, or other financial assistance described in  

subdiv ision a may be with or without interest and may be unsecured or may be secured 

in any manner including, without l im itation, a grant of a security interest in the 

transferable interest of a member in the l im ited l iabi l ity company. 

� This subsection does not grant any authority to act as a bank or to carry on the business 

of banking." 

On page 28, l i ne 6, replace "subsection" with "subsections" ,  and after "Z" i nsert "and 8" 

On page 28, l i ne 1 2 , replace the second "subsection" with "subsections" , and after ''Z" insert 

"and 8" 

On page 28,  l i ne 1 6 , replace the second "subsection" with "subsections" , and after 'T insert 

"and 8" 

O n  page 29,  l i ne 8 ,  replace " subsection 1 "  with "subsection 2" 
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On page 3 1 , l ine 1 8 , remove "appoint or" 

On page 38, after l ine 1 6 , i nsert a new subsection :  

"11. If a member-managed l im ited l iabi l ity company, a manager of a manager-managed 

l imited l iabi l i ty company, or a governor of a board-managed l im ited l iabi l ity 

company, knows that any information in articles of organization fi led with the 

secretary of state was inaccurate when the art icles were fi led, or  has become 

i naccurate owing to changed circumstances, the member, manager or governor 

shal l  promptly: 

a .  Cause the articles to  be  amended; or 

b .  If appropriate, file with the secretary of state a change of registered agent 

or a change of registered office in the manner prescribed by chapte r  1 0-

On page 43, l ine 6 ,  replace "Any" with "Subject to paragraphs (1) through (4) of subdivision c of 

subsection 4 of section 1 0-32. 1 -05, any" 

O n  page 46, l ine 1 0 , after "member-managed" insert "or board-managed" 

On page 46 ,  l ine 1 4  after "member" insert ", manager" 

On page 50,  l ine 1 2 ,  rep lace "§" with "11" 

On page 54 , l ine 25 ,  replace " For" with "Subject to subsection 4 of section 1 0-32 . 1 -05, for" 

On page 54, l ine 26, replace "then current profits" with "distributions" 

On page 54, l ine 27, after "company" insert "prior to d issolution" 

On page 59, l ine 1 5 , after "members," i nsert "subject to subsection 4 of section 1 0-32 . 1 -05" 

On page 59,  l ine 1 6 , remove "member's" and after " i nterest" , insert "of the member,", and 

remove "then" 

On page 59, l i ne 1 7 , replace "current profits" with "d istributions" and after "company" insert "prior 

to dissolution" 
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On page 62, l ine 29, replace "member-managed" with "manager-managed or board-managed" 

On page 77, l ine 2, replace "coowns" with "co-owns" 

On page 77, l i ne 4, replace "coowning" with " co-owning" 

O n  page 77, l ine 9 ,  rep lace "coowning" with "co-owning" 

On page 77, l ine 10, after "interest" insert ", or interests" and after "member" insert ", or 

members," 

Ren u m ber accordingly . 

• 

• 
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