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Explanation or reason for introduction of bill/resolution: 

Service or assistance animals in rental dwelling units. 

Minutes: achments: 1 ,  2, 3 

Chairman Keiser: Opens the hearing on HB 1 1 91 . 

Representative Louser-District 5: Introduces HB 1 19 1  by reading the bill. The 
ambiguity is to further define service animal. 

Representative Becker: The peer support group; could you just have Dog Lovers of 
Bismarck that support each other and then write each other notes for being able to have 
dogs in apartments? 

Representative Louser: It could go that far if the landlord looks at that as reliable. 

Chairman Keiser: What is the difference between service and assistance animal? 

Representative Louser: The only real definition of a service animal is covered under 
ADA, that's a certified animal to treat a specific disability covered under ADA. A therapeutic 
animal is recognized as an animal that is used for assistance that may be for a disability not 
covered under ADA. And that's the gray area .. One could argue that a therapeutic animal 
could be any domesticated pet. 

Representative Amerman: Do you know; if a landlord allows the support animal, and to 
rent it. Are they allowed, say, to have a higher threshold of down payment or whatever 
you want to say, vs. somebody who doesn't have an animal? 

Representative Louser: No. If it is a service animal covered under ADA, not only are they 
not allowed to raise the rent, they're not allowed to charge a deposit. What they are allowed 
to do, is if that animal damages the property, they can go back for damages; and if that 
animal causes a disruption in the property beyond normal, if there is complaints by the 
neighbors, that could be a cause for eviction. But, under ADA, you're not allowed to charge 



House Industry, Business & Labor Committee 
HB 1191 
January 19, 2015 
Page 2 

any excessive rents other than what is advertised, nor can you charge a security deposit for 
the pet. 

8:15 

Kent Olson-Landlord: This is a good bill because the two issues are pets and parking. I 
support the bill. The problem I have is with the abuses of the therapeutical, or I have a cat 
that sleeps with me, therefore we're going to violate your no-pet policy. Here's my cat and 
here's an excuse. We're even seeing it in condos now. The property owner is going and 
getting an excuse to violate the condo bylaws on no-pet policies. I would like to have the 
excuse written from the Doctor. I see these frivolous excuse sheets. 

Representative Kasper: For those who have legitimate pets, and they cause damage, is 
there an average cost that you see when people move out with pets that you have to pay to 
refinish the apartment? 

Olson: It can be bad of up to $6,000. My property in Beach, ND, a $200,000 house is 
sitting empty because it's not tenable because it was a dog haven for dogs for 2-3 years. 
So the underlayment has to be tore out, and they're looking at maybe disposing of the 
entire building. It can be that bad, or it can be a matter of shampooing the carpet. 

Connie Bey: We own an apartment building, and have for over 40 years. It's a relatively 
small unit, with 23 units in there. It's our livelihood. We have in-house management. We 
recently had tenants in there. It was a young single lady, no cats, just moved in. Then, after 
a period of time, she decided she needed a cat. She got a statement from her, some 
doctor, so we were required to accept that. And then a boyfriend moved in, and then she 
moved into a different apartment, and took the cat and the boyfriend with her, and then she 
got married and moved out. When we inspected the apartment, we ended up paying over 
$4,000 in damages because of one little dog. It totally destroyed the carpet in all rooms, 
the baseboard, the subfloor, the doors. It absorbed moisture. They cleaned the carpet. 
Every month, they said. But the moisture that stayed in there goes down into the floor; it 
doesn't just disappear. We took them to small claims court. We only claimed about $2400. 
We can't find them. We're not allowed to get their new address. So we're left stuck with all 
this expense to us, and destruction of that apartment. They need a medical statement, not 
just a friend saying this person needs this because she's having trouble. We need a 
medical statement from them, not just somebody else coming in and saying that. We really 
rely on having that apartment building. 

(14:55) 

Chairman Keiser Oppositiion 

Jeremy Petron-Representing N D  Apartment Association: (Attachment 1 ). We believe 
this bill, as written, takes away some clarity and builds in some ambiguity as it relates to the 
peer support group and non-medical service agency. We feel this creates a loophole for 
persons seeking to have a pet in a no-pets building. We urge a Do Not Pass on HB 1 1 91 
as it's written, or to amend lines 1 1  and 12. 



House Industry, B usiness & Labor Committee 
H B  1 1 9 1  
January 1 9, 201 5  
Page 3 

Representative Kasper: How would you amend the bill to give you comfort and 
satisfaction? 

Petron: I would strike out specifically the language of saying an individual authorized to 
act on behalf of a peer support group or a non-medical service agency. Strike that part out 
and we would be fine with it. 

Representative Devlin: Can you tell me about your association? 

Petron: Explains the association. I don't have specific data on the number of members, 
but for the Bismarck Apartment Association, we have about 212 members locally. 

21 :15 

Representative Lefor: This doesn't preclude the landlord for declining someone in this 
situation based on other facts in a background check that would be detrimental? 

Petron: No, that is a separate issue. 

Representative Amerman: These requests go to a legal someone? How are these 
handled for somebody that might get caught up, that's just managing? 

Petron: As a property owner, according to fair housing laws, it is the property owner's 
and/or the property management company's or management entity's responsibility to know 
those laws. If they're in violation or non-compliance with those laws, then it would only be 
found out if a potential renter goes to HUD or the Labor Department and files suit against 
that person. It ultimately falls upon whoever's managing or the owner of that property to 
understand the laws in place as it pertains to fair housing. 

Representative Lefor: If a property owner currently has a no pet policy, under current 
statute are they required to provide rental to an individual in this situation currently? Are 
they required to do that? 

Petron: If they pass the criteria required to rent, and also are requesting an assistance 
animal, as long as their verification is in place citing that they have a disability and then the 
need to have an animal living there, they can't be denied for that. 

Chairman Keiser: I might point out that it might be argued that you support the bill with 
amendments vs. oppose the bill. 

Petron: That would be a better way to put it, but yes. 

24:50 

Rocky Gordon-Lobbyist for the ND Apartment Association-(Refer to Attachment #2) 
Unclariity is the problem. It's hard to follow a law that's unclear. We've been a little 
frustrated with this law. It's line 11 & 12 that bother us. This would be a major change in 
basic fair housing law as it relates to this issue. These animals, whatever they're called, 
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are only to accommodate a disability. And it's not because I want a cat or because it's 
going to make me sad not to have my dog. That's not what this is about. It's to 
accommodate a disability. We believe very strongly that it takes trained medical personnel 
to properly recognize and verify a true disability. And that's really our underlying issue here. 
If we take it out of that medical realm, Katie bar the door. 

Representative M Nelson: I thought a service or an assistance animal had gone through 
special training and was quite a controlled animal. This sounds like people just come with a 
note from their doctor saying they need a cat, and here you go. 

Gordon: That's part of that growth and change that I was talking about. It has changed to 
supportive animals. It used to be the seeing-eye dogs or the animals that were specially 
trained. That's not how it's interpreted anymore. Being able to say, is this an 
accommodation to a disability, and then being able to verify it is very important. That's what 
we want to keep here, and that's what bothers us about lines 1 1  and 12. 

Representative Lefor: If this bill was amended as Jeremy described, would you support 
it? 

Gordon: We would because it's in Federal fair housing law already, and so, I mean, we 
could oppose it, but we've already got it and we're living with it. We're managing. 

Representative Lefor: If this were passed as amended, as you've recommended, does 
that give you more strength than you have now, in terms of limiting it to a medical 
professional, or is that not a big deal? 

Gordon: It doesn't give us more strength but I think it at least doesn't give us less. 

Representative Hanson: If we do change this bill to eliminate those lines that you find 
troublesome, 1 1  and 1 2, will it change how you handle pets in your apartment association? 

Gordon: It will not change for us because we are already governed by fair housing statute. 

Representative Hanson: Is this bill, without lines 1 1  & 1 2  , already in national law? 

Gordon: Yes. 

Representative Becker: In the earlier testimony, it was starting specifically after "medical 
professional." Does the national language include medical professional? Does it limit it to 
doctor? If it were physician, and that's it, does that also comply with Federal, or does it 
include specifically the medical professional? 

Gordon: It already does include medical professional. And even that has been stretched a 
little bit, in my opinion. 

Chairman Keiser: Line 1 0, the word "may." On subsequent lines, it says what must be 
contained in there. The way it's worded right now, it won't work unless we say "shall do it. " 
Do you see the problem with that? 



House Industry, B usiness & Labor Committee 
H B  119 1 
January 19, 2015 
Page 5 

Gordon: I do, except that Federal law does say that. It already says you can request an 
accommodation, but you have to have the documentation. We already look at it as law that 
we can require documentation from a medical professional. 

Chairman Keiser: The way it's worded, it doesn't talk about you. It says the physician may 
do it, or a health care provider may or may not do it. The second thing, there is such a 
legitimate need for these animals for certain people. That it's abused today, there is no 
question. We put the physician in a difficult position. This is my patient. They are my 
financial revenue stream. They come to me, and if I say no, they'll go to a different 
physician and they'll never come back to me. I know some physicians are signing it just so 
they can keep their customer. It has nothing to do with the medical justification or anything 
else. The dilemma is, with all this documentation, there is no penalty for misrepresenting 
facts for somebody who provides that opinion. 

Gordon: I understand what you are saying, but what we say is if a medical professional 
does say there is a need, and it is verified, it stops there for us. 

Chairman Keiser: The state could say, that's great because the people who need these 
animals should be the ones fighting hardest to keep the integrity of the program. They 
should be jumping up and down or saying please make it tight so the people who really 
need this can get it, and not the people who move from their home into an apartment, that 
had a dog and can't stand the thought of losing the dog, which I understand. We have to 
get some teeth. If we can't do it because the Feds preempt us, then we can't do it. 

Gordon: We would love to see that done, but I don't have an answer as to how. The 
medical verification is disabled. I don't know what we can do about that, if a medical 
professional is willing to put in writing that this person is disabled, we have to accept that. 

Connie Bey: I just wanted to explain that this last problem was with a dog; it's not all cats. 

Madonna Logosz- I was wondering what is going on. Representative M Nelson made 
the comment that service dogs were trained, and that's true. They have very strict 
standards and guideltnes. There is a big distinction between a service dog and a 
companion dog. And I believe Rep. Louser referred to that. But I think that needs to be 
looked at and clarified. I agree that there have been a large number of people, even that I 
know personally, who abuse the intent of the service dog because they've got their beloved 
animal that they don't want to give up when they have to move into an apartment. 
Somebody made the comment that people who really do need service dogs should be up in 
arms about this. I agree with that. At the same time, I understand that the apartment 
owners need to get a handle on the distinction between service dog and companion. I think 
fair housing and the ADA pretty much clarifies the distinction between the two. Personally, I 
can't see where this particular bill is needed because I do believe the fair housing 
standards address that. Maybe not the companion part. So, this is almost duplicating the 
ADA definition of service dog or maybe the intent behind service dogs. And so I'm not sure 
the bill is needed. Maybe additional training is what the ND Apartment Association needs 
to do to better manage for people who are coming in with companion dogs and trying to 
pass them off as service dogs. As a person with a disability, I kind of resent being required 
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to go to my doctor to qualify me for a service dog and the rental thing. Because my doctor 
isn't part of that process if I was qualified through a service animal training center. If the bill 
were to go forward, I would recommend against a peer support group. I don't think a peer 
support group is the way to go, either, because it could be dog lovers anonymous of 
Bismarck that would support me in doing it. 

44:00 

Gordon: I want to point out two things. It's how Madonna would feel about going to a 
physician to get an animal. The law does say, "if the disability is not readily apparent." The 
copy of the federal notice (Refers to Attachment #3) (reads ) In other words, I totally agree 
with what Madonna is saying about a trained service animal, but in the eyes of the Federal 
government, there isn't a difference. I'm not saying there shouldn't be; I'm just saying there 
isn't. 

Representative Ruby: Is  it only in the case of a disability? But the other question, for an 
emotional or therapeutic assistance, with a disability, and I think you cleared that up. But 
my other question, is it only for a service animal, or is it for a therapeutic or companion-type 
animal. And I think that's where I think we're muddy right now. 

Gordon: The best answer I can give, in the interpretations that I have seen, there is not a 
difference. They're treated the same. I can disagree with that, but that is what they tell us. 

Representative Ruby: Can state laws supercede that? 

Gordon: I would like very much for you to do that, but I don't think you can. 

Corine Hoffman-Attorney with the N. D. Protection and Advocacy Project: This is a 
very confusing area of the law, and I thought it might be helpful if I could clarify a few 
things. There is the ADA and the Fair Housing Act; they are two very separate pieces of 
legislation. There is some crossover and the oversight is from two different agencies at the 
Federal level. There are only a limited number of animals that are considered and that can 
be service animals. It includes and, I believe, miniature horses. A service animal has to be 
trained and must be certified as a service animal. The Fair Housing Act is much more 
liberal in what it allows in terms of assistance animals, and specifically recognizes 
emotional support animals. The Department of Justice does not recognize that under the 
ADA. Emotional support animals is really a disability-related accommodation. There's two 
parts to that. First of all, that there's a disability. And, secondly, that that animal is needed 
to mitigate the effects of that disability. In those instances, the professionals that are 
outlined in the Fair Housing Act were put there because those people were felt to be those 
individuals who would have that expertise that could provide that. They are two very 
different pieces of legislation. There is different standards for emotional support vs. service 
animals. 

51 :00 

Representative Hanson: Let's say I am a landlord. Someone comes to me and wants to 
rent a unit. I have said it is a no-pets apartment. They say they want to pay the amount, 
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they have the deposit, they have proof of employment, they have good credit. They say 
they want to bring a cat. I say no. They say you have to let me. My understand is that 
legally, I can simply say no, it says no pets. You can't have it. They could try to bring a 
lawsuit against me, but they would almost inevitably fail. So, I would be legally forced to 
rent to them if they met all the requirements if they had a service animal. Is that correct? 

Hoffman: Yes. Unless there are other circumstances as previously indicated that would 
allow you to refuse to rent to them for legitimate reasons. 

Representative Hanson: If they had a note from a medical professional saying they had 
an emotional disability under the fair housing act, I would also have to legally rent to them? 

Hoffman: If they come to you and they meet all your other rental requirements, and they 
present you with a medical certificate that verifies they have a disability-related need for the 
animal that they have, then yes, if would be discrimination not to rent to them under the fair 
housing act. 

Representative Hanson: That note would have to come from a medical professional? 

Hoffman: It would have to come from one of the individuals that is listed in the Fair 
Housing Act. So it could be a psychologist, or other treating professional. Say, for example, 
if it was to mitigate the effects of clinical depression. 

Representative Hanson: But not simply a peer support group. Would that qualify under 
the Federal act? 

Hoffman: No 

Representative Hanson: So in your legal opinion, if they came to me with the 
aforementioned anonymous dog lovers association, I could refuse to rent to them simply 
because they have pets and my apartment is a no-pets apartment? 

Hoffman: Yes. 

Representative Hanson: Do you feel that state law can in any way specify further these 
pet scenarios beyond what has already been laid out by the Federal government between 
these two agencies? 

Hoffman: Any state law that would conflict with Federal law would be subject to challenge. 

Representative Hanson: Do you think there is a state law that could specify anything 
further? Do you think there is any room to specify further, as I think this law is attempting to 
do? 

Hoffman: My experience is that you can be more permissive, but you can't be more 
restrictive. 
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Representative M Nelson: Under Fair Housing, where we have the emotional support 
animal, those animals would be qualified in someone's apartment when they're renting, but 
those animals aren't really qualified to be in a restaurant or something. That would be an 
ADA deal. So they wouldn't be allowed there. Is that correct? 

Hoffman: That is correct. 

Chairman Keiser: I know of one individual who moved from their home to an apartment, 
no animals. And they had to call the physician about nine times. They just badgered them, 
saying we don't want to lose the dog. It's essential; we'll be depressed. The physician finally 
said, sure, here you go. Here's the note. What do we do with a situation like that? This is 
obviously a clear violation of the intent. What recourse do we have the minute the 
physician signs the note? You cannot discount the importance of the revenue stream to a 
professional. 

Hoffman: Those are the fact scenarios where lawsuits are made. The recourse of the 
landlord is to refuse to rent. If the tenant challenges that, we can either go to the 
Department of Labor, Human Rights, and file a complaint. We get a lot of calls on this kind 
of thing, and we refer to Legal Assistance of North Dakota, and Great Plains Fair Housing. 
These are typically factual-based. 

Chairman Keiser: Then the Dept. of Labor absorbs all expenses for the claimant, and the 
person owning the apartment gets all the expenses for attorney fees to which they're going 
to say, bring the dog. In violation of everything I believe in. 

Chairman Keiser: Closed the hearing on HB 1 1 91 . 

Representative Louser: I would like clarification from Legislative Counsel on lines 1 1  & 
1 2. I talked to a number of attorneys before requesting this legislation. The people that I 
talked to said, outside of ADA or Fair Housing, we don't know what to tell you. And 
ultimately, what the landlord ends up saying is bring the dog. So, the intent here was to try 
to curb some of the abuses. There was a social media page that said how to get around 
this. Clearly, we know it's being violated, and that was the intent. 

Chairman Keiser: We are going to hold this bill. Hearing closed. 
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Explanation or reason for introduction of bill/resolution: 

Service of assistance animals in rental dwelling units. 

Minutes: Attachments: 1 

Chairman Keiser: Opens the hearing on HB 1 1 91. 

Representative Louser-District 5: Proposed amendments to HB 11 91. Explains changes 
made under proposed amendments. (Refers to Attachment #1) 

Rep. Louser: Moved to adopt the amendment. 

Rep. Kasper: Seconded the motion. 

Rep. Louser: If you look at the three-page memorandum I handed out, that was provided 
to me by Legislative Council. If you look at the second paragraph under the N.D. Supreme 
Court, on the first page, where they're talking about a court case that was heard in N.D. 
only a few years ago. There is information that the Legislative Council based to use that 
individual tact on behalf of a peer support group, but also said it was up to our discretion to 
remove that. When I asked if that was going to impact this bill, they didn't feel it would. 

Chairman Keiser: Any questions? 

Rep. Becker: I know that one notation was made on line 1 0, changing doctor to physician. 
Is it your intent to not change that? 

Rep. Louser: It was my intent to change that, as well, from doctor to physician. 

Chairman Keiser: We'll add to the amendment, on page 1 ,  line 1 0, "to be provided by a -
strike doctor" and replace it with "physician." 

Chairman Keiser: Any further questions? 
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Chairman Keiser: This is a document that was handed out. And I did take the time to read 
through it, so I have some question as to whether this can work or not because, on the 
second page of that document, in the first paragraph, it's going through and defining the 
Fair Housing Rehabilitation Act, and what it is. On this first paragraph on that second page, 
it states, "This information can be provided by a doctor or other medical professional, a 
peer support group, a non-medical service agency or a reliable third-party who is in a 
position." So, is that part of the Fair Housing Act that it actually defines that? And, if so, 
can we do this? 

Rep. Louser: It's my understanding that we would be able to do this, and I think that if 
somebody wanted to take it to that extent, and make a reference to the Fair Housing, as a 
condition of rental, reasonable accommodation, they probably could take it to that level. 
The reason, and I guess I'm speaking here to the bill, as opposed to the amendment, and 
we just saw this with the Family and Medical Leave Act, we have in our statute references, 
almost word-for-word how things are reflected to the Family and Medical Leave Act. In this 
case, we heard testimony from landlords in the business for 30 years, saying I think it's OK, 
or we might not need this. Even somebody who has a history of doing this can't pinpoint 
exactly what the rights of the property owner are. There are no licensing requirements in 
our state to be a landlord or a property manager. There's no formal continuing education. 
There's no testing. So to say that somebody should know this is valid, except there's no 
standard to know. And when an unlicensed landlord has a question about this, they'll 
typically call an attorney who is probably not an ADA or an FHA attorney, and they'll look at 
the statute and say yes or no. You can do this. Or provide this reasonable accommodation 
with some sort of documentation. I realize we can't stop everybody from cheating the 
system, but I think that there's a real opportunity here to provide some clarity and some 
basis for our landlords to say, we need documentation if you are claiming reasonable 
accommodation. 

Chairman Keiser: Further questions, further discussion? 

Rep. Becker: It may require a more thorough reading of this three-page handout, but the 
way I'm understanding it now is that the three-page handout, which goes through the 
greater list of what's acceptable to provide supporting documentation is specific to service 
animal. And this bill refers to service animal or assistance animal. So assistance animal 
starts to get into this gray area of "I need my parrot, or what have you." And so I could see 
that this expands to assistance animal, I think it's OK to say, "Well, this is a weird gray 
area. We are going to have a higher threshold of what's acceptable documentation, and 
who provides it." 

Chairman Keiser: And I don't disagree, but the testimony from Rocky Gordon was, the two 
are the same thing basically. I'm happy to do this if it fixes it, great. If we're in violation, I 
guess they'll arrest you, not me. 

Rep. Louser: I think that this provides there is a difference between the ADA that defines a 
service animal and Fair Housing that really references a companion or therapeutic animal. 
And that comes out in this memorandum as well. What we're suggesting is that a landlord 
may require some sort of documentation, based on ND Century Code, that may require 
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some sort of documentation that says why they would make an exception on a no-pet 
policy property. 

Chairman Keiser: I'm all for it. Any other questions? 

Chairman Keiser: We have a motion to place the amendment on the bill, and a second. 

Voice Vote: Passed. 

Chairman Keiser: We have HB 1191 as amended before us, what are the wishes of the 
committee? 

Rep. Ruby: Move Do Pass As Amended. 

Rep. Frantsvog: Second. 

Chairman Keiser: Further discussion? Any questions? 

Chairman Keiser: Seeing none, we will ask the clerk to take the roll for a Do Pass As 
Amended on HB 1191. 

Motion carries, 15-0. Absent: O. 

Rep Hanson is the carrier 

Hearing Closed. 
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Page 1, line 10, replace "doctor" with "physician" 
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Page 1, line 12, remove "nonmedical service agency" 
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Chairman Burckhard opened the hearing for HB 1 1 91. 

Rep. Scott Louser introduced the bill. (1:00-9:1 0) He handed out a handout prepared from 
Legislative Council provided as part of the research they did in preparation for this bill back 
in December. This is research we had in our committee about questions a lot of people 
had and maybe it will help answer some from this committee. What this bill does is provide 
in my mind some protections for the property owner with regards to requests for pets. I am 
not trying to be funny about this, but this truly is a housekeeping bill. The original intent of 
this legislation was to further define the difference between an Americans with Disabilities 
Act (ADA) certified and trained service animal versus a therapeutic animal or simply a 
domesticated house pet. My original intent was to be able to define what a therapeutic 
animal was, but in taking something like that on, with regards to some federal laws that 
really wasn't going to be possible. I also want to provide the intent here that clearly for 
those that are in need of a service animal we want to be respectful of those federal or state 
laws. So, in talking about this as a private property issue (Ex. Cited 2:07-3:36 ) I am talking 
about renters who are taking advantage of the system regarding having pets. So, the 
landlord would say we need some evidence that you need a pet. Within an hour, they 
would come back and say here's a note. The testimony I gave in the House committee I 
equated this somewhat to, when we see the people that are abusing the handicapped 
parking spots in front of a public and private building. It is one thing to have access to those 
it's another to use them and not have any reason to be there other than their convenient. 
So, when there is a legitimate disability or physical need, that needs to be recognized and 
some examples were cited (4:26-4:41 ). If, I could shift gears a little bit, and talk about 
renting inside a multi-tenant facility, so let's talk about a 4-plex that has a no pet policy. 
Somebody may come to the property owner and land lord and say I have an allergy to cats, 
so I want to verify that the property I am renting won't allow pets. One thing in this industry 
there are no licensing requirements in North Dakota law. To be an on-site manager or 
landlord so it's very difficult in most cases to expect a landlord to understand federal ADA 
law, Fair Housing Act, or for that matter just North Dakota law. The expectation is to have 
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everybody understand everything that they need to abide by this is unreasonable. As we 
presented the bill there were some requested amendments that came from the Dept. Labor 
and there concerns were how this would affect their relationship with HUD. (Amendments 
15. 0433.02001) I will tell you exactly what they do. They changed the word on page 1, line 
11 replaces "describe" with " confirm"; then adds the language on page 1, line 13, after the 
underscored period insert, " A landlord may not require supporting documentation from a 
tenant when the tenant's disability or disability-related need for a service animal or 
assistance animal is readily apparent or already known to the landlord." If the landlord is 
already aware of a disability they would not be under the assumption or requirement to say 
give me documentation. 

Senator Bekkedahl Rep. Louser there must be a 2000 version out there we don't have. 
This is a 2001. Rep. Louser Your correct, there is a 2000 version and we do not have that. 

Rep. Louser the amendment that was originally discussed was taking out some language 
that was originally suggested that had to do with any medical service provider or support 
group. The support group could provide the written evidence and we removed that in the 
House, so I apologize that is not in the current version of the bill. 

Rep. Louser So what that would be referencing is on line 10, where it says " realiable 
supporting documentation maybe provided by a physician or a medical professional we 
had, or support group". We removed that. What we're really doing is saying that the 
documentation that person is providing for the legitimate need and the reasonable request 
for a pet has to come from a physician or a medical professional. That is as far as we can 
take this from my understanding. We're not going to fix everything but this is probably the 
best that we can do. 

Chairman Burckhard This will help the landlord? Rep. Louser This will help the landlord 
and the property owner and it will provide a little bit of clarity to the property 
manager/landlord to say I know that I can ask for a reliable documentation before I grant 
your reasonable requests for a reasonable accommodation. 

Chairman Burckhard So, can a person can say why they need 3 dogs, is that legitimate? 
Rep. Louser If they are medical, professional suggests they need 3 dogs then you couldn't 
dispute that. 

Senator Grabinger Has this been a big problem, we didn't hear that in the testimony? 

Rep. Louser From my perspective it has been to the point that I was told by more than one 
property manager that there was even a Face Book page alerting consumers how to get 
around getting pets into your property. So, I would say it is very prevalent and it goes 
beyond just making the request. It also includes for renters that are currently in their rental 
property that have signed a lease that says no pets and then have a pet later. The property 
manager finds out about it and subsequently they turn up with a note saying well see I can 
have it. It's not only for people that are looking to rent, it's for violation of current leases in 
place. 
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Senator Grabinger Isn't it already in the law that the landlords can ask for more money for 
a deposit on these and then they are going to allow a pet. 

Rep. Louser Actually we try to address that in our other bill in 1192. In the current law, you 
can ask for two months' rent or up to $2500 but that is not for a service animal or an 
reasonable accommodation. So you cannot ask for a deposit for a service animal. That 
wasn't specifically spelled out until we passed that other bill. You can ask for damages that 
pet may cause after the fact, without out of the deposit for damages after the property is 
vacated, but under ADA laws you cannot request an additional pet deposit for a service 
animal. 

Chairman Burckhard So if you're in a 4-flex, and 3 people observe the rule of no pets, 
and the other person had 3 pets that would be just fine and dandy as long as they have 
some kind of a written permission. 

Rep. Louser Well, I don't know who it would be fine and dandy with, probably not the other 
3 renters, but if that fourth renter provides reliable documentation to the property manager 
who has a no pet policy, that manager would then be required to make a reasonable 
accommodation and allow for if the physician says so for 3 pets. More often it's one. There 
are local ordinances that restrict the number of adult pets that can be in a given property. 
That is not restricted to just rental property, that is single family as well. 

Rocky Gordon In support of this bill. (12:39-14:51) Lobbyist with the North Dakota 
Apartment Association. We appreciate Rep. Louser' efforts to kind of clarify things in North 
Dakota law. The whole issue of companion animals is amass. The problem is it's in federal 
statute and we can't address it on the local level. Just to address one of the questions that 
came up about how prevalent is this issue, there are actually websites that we had our 
association attorney go where they send you a questionnaire, and if you pay $95 they'll 
have a medical professional say your disabled. We don't like it but its federal statute and I 
don't think there is much we can do on the state level. We do appreciate what's taking 
place here because we hope it does help clarify things, but it's a real problem. It is not only 
a problem from our point of view it's a problem for physicians. Their patients come and say 
I want you to say I am disabled so that I can have my pet. The problem is not with service 
animals, the problem is with companion animals. We are in favor of this bill and it fairly 
closely mirrors federal statute and we like to see it in state statute as well. We don't like the 
problem it creates but I just don't think we can do anything about it. 

Senator Anderson It seems like it is almost as difficult to get authority to have your pet in 
your apartment than, it is to get a medical marijuana prescription in Montana. 

Chairman Burckhard asked for any others in favor of this bill; any opposition to HB 1191. 

Corinne Hofmann, Director of Policy and Operations for the Protection and Advocacy 
Project. Written testimony # 2. (16:22-20:03) The Fair Housing Act governs in a rental 
dwelling, it is not the ADA. The ADA covers public areas, common areas, parking lots but it 
does not cover what is in the rental unit itself. As written we do not support the bill. 
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Senator Grabinger Have you seen the amendment that was put forth? If that were to be 
adopted, would you then think this would be sufficient? 

Corinne Hofmann I have not had a chance to review the amendment. They seem to when 
they were explained to address part of the issues that I am raising. I think they would 
improve the bill certainly, I still so have some concerns about the language in the bill 
regarding who can provide reliable documentation. So I would really have to take a look at 
them. 

Senator Bekkedahl Not with- standing the fact that I think, that amendment does take care 
of that one issue that you had. My question to you is in the issue of whose definition or 
who substantiates or confirms the disability issue? I think from my perspective I am looking 
at this, is the disability issue specifically relating to having the pet for a disability need or a 
therapeutic need? As I am reading on page 13, the information is helpful, some of these 
issues of disability definition provided by Social Security supplemental income or disability 
insurance benefits may not specifically address or tie the need for the therapeutic pet to the 
disability issue. So how do you get around that issue when we're dealing with a bill that 
deals that specifically with pets' necessity for the disability. Because it also says near you're 
not allowed to inquire in the severity of the disability issue. So I want to be incompliance 
with this, but at the same time, there is specificity in this bill that I don't think is addressed in 
this language. So can you answer that? 

Corinne Hofmann In the issue of this is the disability- related and create a need for a 
service animal, assistance animal. That is a second. The first part is do they have a 
disability, is it apparent, can I see it, okay. Yes I can or no I can't. If I can't then I can 
request reliable documentation demonstrating that yes this person has a disability. The 
second part of that, is do they need to have a service animal assistance animal to mitigate 
that disability related issue and need that they have and that again is you can request 
reliable supporting documentation to show that. It can be from a doctor but it may be from a 
non- medical therapist so there are other entities who might have the knowledge about that 
person's disability and how it effects them that they would be able to speak to that 
knowledgeably. 

It is really is a question of educating landlords and property managers about what they 
have a right to ask for, what's legitimate, what's not, as well as educating tenants about 
what their rights are and what their obligations are as tenants. I know there is an issue on 
this as we encounter it to in our work. We get referrals from tenants who are having 
difficulty with landlord for and some of those are for educating the tenant on what they need 
to be doing and what their responsibilities are, but the law does provide and allow for 
people to have those assistance animals when they truly need it to mitigate the effects of 
their disability. 

Senator Bekkedahl So I guess the point of my question and you did a good job of trying to 
answer it but, my question still remains, if it's an obvious impairment, disability that is being 
addressed with the amendment; then the second question if it's not obvious then supporting 
documentation is built in to a medical provider or a doctor, federal statute says there are 
other methods to determine that disability, which can be provided. So they go through that 
phase and they provide that. My point still remains, that outside information may not 
specifically relate to the_need for a therapeutic animal and you're saying that allows them 
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once they get through those stages, the landlord now says now prove to my why you need 
the therapeutic animal. Where does that that proof come from just because we're receiving 
supplemental social security income or social security disability benefits doesn't necessarily 
mean you need a therapeutic animal. That is my point and so you get through those two 
steps and I get that and then the third step then is well do you need the animal. Who then 
can we put in statute that confirms that? I think that is the correct one I am getting too. 

Corinne Hofmann I believe that there is a listing provided in the Fair Housing Act of 
individuals and who can do that. Again, it is someone who has knowledge and reliable 
information about what the needs of that person are and whether having this service animal 
wil l  mitigate the effects of that disability and help them. 

Chairman Burckhard So, the oneness is on the landlord, all the work that has to be done. 
Corinne Hofmann I think it is a mutual obligation. I think it's up to the tenant to provide that 
supporting documentation but it's also up to the landlord to maybe ask the right questions 
and then assess that to determine whether or not it's reliable and supports the need. 

Senator Dotzenrod In reading through the language in the bill and the proposed 
amendment, I don't see anything in this law that would prevent someone other than an MD, 
and maybe I missed it in here. It said it may be provided by a physician. It doesn't say must 
be provided by a physician. If you had some documentation provided by a therapist of 
some kind, or a marriage counselor or other person that seems to me to be allowed under 
the provisions of the proposed language in this bil l ,  so I am a little confused because I don't 
see anything in here that is going to obstruct and say sorry we can't accept that. It doesn't 
conform to the language in our new recently passed House bill 1191. I am missing 
something here because it looks like all of those things you mentioned wou ld be allowed. 
Am I getting this wrong? 

Corinne Hofmann You're not wrong. However, I think Mr. Gordon raised a good point. We 
have property managers and landlords that their not experts on the law. They don't know 
what the law says they can and cannot do. If this is brought to their attention as you may 
get this from a physician or a medical professional they may think that is all the option they 
have. They may say you have to have this, this is our concern. You may do this, may 
demand a medical opinion on this. It is not saying that they can get it from somebody else 
or that they may not do that. In other words, they can't demand that, and in especially the 
amendment. The amendment will help in circumstances where the disability is apparent to 
demand a letter from a medical professional or a physician would be way outside the 
balance of the Fair Housing Act. 

Senator Dotzenrod I think I hear you say the law might be okay and it might be 
appropriate but that someone could read it and not interpret it correctly and misunderstand 
what the law says, therefore we should make sure the law is correct but we're worried 
about that someone is going to misread a correct law, I don't know how we fix that. It does 
seem to me that if we get the language right in the law that is our obligation. If there is 
someone in the public that reads what's technically correct and decides that they are 
confused or don't understand it, I don't know how we can fix that. 

Corinne Hofmann That is the dilemma, because you are only listing part of the law that's 
on the federfil level. That is what I think is going to potentially lead landlords ast�ay and get 
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them into trouble, and have them run afoul, with the Fair Housing Act. Well the state law 
says, I can get a letter and information from a medical professional, so I complied with state 
law, how can you say I have violated the Fair Housing Act and yet they have. Again the 
supporting documentation that is still a concern. 

Senator Anderson I think if everybody looks at example 2 on page 13, it talks about a 
rental applicant who used the wheel chair and advises a housing provider that he wishes to 
keep an assistance dog, in his unit even though the provider has a no pet policy. The 
applicants' disability is readily apparent but the need for an assistant dog is not obvious to 
the provider. The housing provider may ask the applicant to provide information about the 
disability -related need for the dog. Now, if you look down right at the bottom of the page, 
not the #10 little footnote, but it says in the last sentence it starts" a doctor or other medical 
professional includes a peer support group, a non-medical service agency, or a reliable 3rd 
party who is in a position to know. I think that is what Ms. Hofmann would like to us for us to 
use this more expansive language in the bill and then people wouldn't be confused about 
what they should be accepting. Then the only question is whether the person is reliable or 
not because it said a reliable. It certainly lists all those people. Now I realize it is probably 
much easier to get a note or a phone call from one of these individuals than one in the 
medical profession. But none-the -less what you're saying is the Fair Housing Act requires. 
If we need to be consistent with it we need to change that language. 

Corinne Hofmann Yes that is what I am saying. I think and I agree that yes it may be 
easier to get a note, but again you have to assess the reliability of that information. That 
burden is on the landlord to do that. 

Senator Bekkedahl I see a lot of ones; on the landlord with this language. I really do and I 
am not saying that is a bad thing because I don't want to go and eschew the Federal law 
either. But, a peer support group here's the issue I see with that today. Could that be 
interpreted as only being an on-line support group or is it a physical attendance support 
group? I am confused about that because with technology today it could be where I am on 
a Face Book page where other people have to deal with this issue and that is my peer 
support group. Is there any statutory definition of peer support group? 

Corinne Hofmann I am not aware of any overriding definition of a peer support group. I 
believe that again, if someone were to utilize that as their source of documentation I think 
again, the reliability of that whether it truly addresses whether there is a disability related 
need that is being met would need to be evaluated. Any documentation that is provided can 
be looked at critically itself on that issue. Is this reliable, does it explain why this person 
needs a service animal. 

Senator Judy Lee Have you talked about the differentiation between the highly trained 
highly expensive therapeutic service animals and assistance animals. We've have a huge 
difference. 

Chairman Burckhard We have not. Senator Judy Lee Whether or not I have a parakeet 
that I really want to have as college student and I talked somebody in to saying that I 
needed it or is it somebody who has got one of those very expensive highly trained who 
would never bark and never disrupt a tenant, so I would like you to talk a little bit about that. 
The other thing is and there is nothing we can about this because of federal intrusion, but 
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what about the rights of the other tenants who really wanted to live in a no-pet building and 
has allergies to cat dander may have allergies to dogs and now all of a sudden there is no 
restriction that the animal is going to be transported. It is a frustration for me from being a 
landlord and I am very glad I am not one anymore with all of this because it is just a got-you 
for the landlord. But there is a differentiation between the two types of service animals and 
where are the rights of the other tenants and the landlord involved? 

Corrine Hofmann The tenant is still bound by the rules of their contract. They cannot 
interfere with a quiet enjoyment of the residence by the other residence that may be 
present. So, if you have a dog that is barking incessantly at night, that can be an issue that 
is addressed by the landlord in terms of interfering with other residence to the point of 
where that person could be evicted. So, just because a service animal is allowed, it doesn't 
allow it to be without restraint or restrictions or they cannot violate other terms of their lease 
and agreement with the landlord. There is a difference between the kind of companion 
animal you may be referencing and a service animal that maybe trained and qualified under 
the ADA for example of seeing eye dog. Again, within rental dwellings the ADA doesn't 
apply, the Fair Housing Act applies and the Fair Housing Act has created a broader 
interpretation of assistance animal/service animal than what the ADA recognizes. Part of 
that is because the ADA primarily applies to areas of public access, retail sites, and so 
there is much broader group of people that would be affected. It is basically public versus 
home which is what I believe is what led to the broader interpretation. 

Senator Judy Lee The other people consider their apartments their home too and if 
somebody wants a noisy dog, maybe they better figure out a way to live in a place that 
doesn't have attached housing. But the differential between the two types of animals is 
important one because those trained animals never bark and disrupt, unless there is a fire 
or something terrible happening. But this has been abused particularly in college dorms but 
not only, by people; who want to bring their kitty, or whatever and I doubt that the lease can 
talk about cat dander. That maybe is quiet but it would interfere with my enjoyment. The 
point is that there is always going to be a small number of people that will abuse something 
and this has been abused and has made it very difficult for landlords who are trying to 
provide the kind of housing that their other tenants would like to have but now their being 
pressed to do and if they can find a way to get it done. So the point is, I think we need to 
know then exactly what the definitions are and maybe in your documentation you have 
what the definitions are of these. Are there only one definition of animal under Fair Housing 
or all the animals whether they were really good seeing eye dog, or somebody's ferret, are 
both the same under Fair Housing or is there a differentiation between the two and the 
other thing is I got a little trouble with the peer support group thing. I have a little struggle 
with the lack of objective view, there has to be some kind of professional opinion in order to 
have this kind of accommodation because that is what it is. 

Corinne Hofmann I understand that this has the capacity to be abused by people and 
we've heard testimony that it is being abused. You're indicating that from your experience 
as a landlord. I don't dispute any of that, but the law is what is and the Federal law indicates 
that these are individuals that can be looked to as a reliable source of documentation. 
Again it goes back to the landlord to evaluate that and decide whether that is sufficient and 
whether that is reliable documentation to support the need. The abuses that you talked 
about and terms of animals that bark at night. By having a service animal in your dwelling 
does not permit you to violate other aspects of your lease which include the right of other 
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tenants to quiet enjoyment of their property and their rental unit. You can still take action 
when people violate the terms of their lease. 

Chairman Burckhard closed the hearing on HB 1 1 91 .  

Senator Anderson Mr. Gordon you know doubt familiar with what it says in the federal law, 
do you have a problem with us putting that language in this bill and would that be helpful to 
make everybody clear about what's going on or are you intending to try and restrict it 
beyond it further? 

Rocky Gordon Well we have trouble as was expressed in this committee with the peer 
support group thing. I mean we really do because what does that mean. Dog lovers of 
Bismarck could be a peer support group. Do we like it no. It is in federal law? Yes we 
recognize that. 

Senator Anderson So my question is if we make this law more restrictive, and somebody 
rents space or doesn't rent space based on the more restrictive law, and ends up in court 
over whether they've should've granted that or not, are you comfortable with that? 

Rocky Gordon If what you put into state law mirrors federal law, I guess we have to be 
comfortable with it because there is nothing we can do about it. I am not trying to not 
answer your question, but I guess that is the best answer I can give. Are we comfortable 
with it, no! As long as it mirrors federal law, I guess comfortable or not, we have to live with 
it. 

Senator Anderson Another rhetorical statement, I have a lot of respect for anybody Mr. 
Gordon who is willing to take the complaints from a couple of thousand apartment renters 
so I appreciate that. 

Senator Bekkedahl I would ask whether you agree with this or not, but I go back to 
Senator Dotzenrod's comment about the language. In the bill where it says 'reliable 
supporting documentation may be provided by a physician or medical professional'. I don't 
think that language is restrictive, nor do I think that language keeps out any other issues 
that could be provided. Senator Dotzenrod hit it right on the head. The use of the word 
'may' here I think avows for what their seeking on the side of the opposition as well as what 
you're seeking in this bill. Maybe I need to delve into deeper, but would you agree that that 
is a very key application to the word "may" here? 

Rocky Gordon Thank you, yes. I think that sums up and that was our original position 
when the bill came out it had the peer support group language in there and we asked that it 
be taken out. So thank you, yes, I think that sums up our position very well. 
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Chairman Burckhard opened the committee up for discussion on HB 1191. Senator Judy 
Lee was not in committee for this discussion. She will vote later. 

Senator Anderson You know, I talked about putting the language in here that is in the 
federal law. However, it didn't seem like that was what they wanted so the risk of course is 
if we make it as narrow as it is now, somebody reading the North Dakota law, might make 
some incorrect assumptions about what their rights are as far as the tenant is concerned. It 
bothers me a little bit but it didn't seem to bother Rocky Gordon and I don't know if it 
bothered Senator Bekkedahl. At this point at least before some more discussion I am not 
going to recommend putting that language back in. 

Senator Dotzenrod If a person was really knowledgeable, a renter and knew exactly what 
this federal law said, and knew what our state law said, I think that person could say I am 
going to use the federal law and I am going to get a peer group recommendation. They 
could take that peer group recommendation to the landlord and I don't think you want to be 
in conflict with our state law. I think he would still be in compliance. I still think the landlord 
has some rights. You know one of the things that bothered me when I paged through this 
attachment the thing that she handed out, if you read through this over and over it covers to 
what the rights are of the person who needs to have that animal as a therapy dog or 
service dog. But if you look in here and you try to find out what rights does the landlord 
have, the provider, if he feels he is being taken advantage. It is very hard to see in here 
what rights their giving to. The case where someone got documentation that isn't very good 
what rights does that provider have to say I think I am being scammed here. I think you've 
got something that is made up and not real. 

Chairman Burckhard or the tenant has already been there a month and a half by the time 
he's figured this out. How hard is it to ask them to leave the premises? Those things are 
hard to accomplish. 
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Senator Dotzenrod I do also think that this peer group thing is really a pretty big loop
hole. Yes, when you can go to the internet and get $95 and pay and get some kind, that 
actually was a medical doctor one. 

Senator Bekkedahl I look at this and I honestly believe upon Senator Dotzenrod good 
catch that the word 'may' is critical I that line 1 0  and I appreciate it being there. I also think 
that the worse thing we can do with this legislation is not amend it and not pass it because I 
think the landlords are at this risk already, with the federal legislation with the Fair Housing 
Act out there. I think they are already at this risk so I think this is an attempt to give a little 
better definition at least in state statute and again the worse thing we can do is not amend it 
and not pass the bill out, so, there may be further discussion. 

Senator Bekkedahl I would move the amendments as presented 
Chairman Burckhard Is that the 1 5. 0433.0200 1 ,  that was presented by Rep. Louser? 
Senator Bekkedahl Correct 
2nd Senator Grabinger 

Committee Discussion on the amendments 
Senator Grabinger not so much on the amendment for my take on the whole thing is we 
don't think we're going to jeopardize any true assisted people anyway. They will have clear 
documentation. The only ones I was thinking of was the PTSD veterans and stuff like that. I 
think they can get it from the VA and everything they have as sources too. So in that 
respect I don't think we're going to hurt any of them and I have to agree it does allow the 
landlord the opportunity to pick the good ones. 

Roll call vote on the amendment 
5-0-1 

Chairman Burckhard asked for a motion on the bill 

Senator Bekkedahl I would move a do pass on HB 1 1 91  as amended. 
Chairman Burckhard Again that is 1 5. 043.02000, as proposed by Rep. Louser 
2nd Senator Dotzenrod 
Senator Dotzenrod I would like to make sure that and I think this bill does, I can see the 
circumstances where someone, in this country love their pets, and they do. So, what do you 
do when you get someone who gets one of these internet okays that they pay $95 and this 
person takes that to the landlord and it seems to me that if they do that with this law in 
place, the landlord would have a right to really scrutinize that and try to determine where it 
came from and ask more questions about where they got the documentation and have the 
right under this law to say no I think. I think it is probably a good thing. 

Minutes roll call vote 5-0-1 

Carrier: Senator Bekkedahl 
Senator Judy Lee later votes 1 1 91  "yea" on the amendment (__(, .... () �o) 
Senator Judy Lee votes 1 1 91 "yea" on "do pass as amended" changing the roll call vote to 
6-0-0 
This vote was on Job Number 25542 on March 27, 20 1 5. 



15.0433.02001 
Title.03000 

Prepared by the legislative Council staff for /\ 1\) 
Representative Louser 

\'d-� March 10, 2015 ')I () 
PROPOSED AMENDMENTS TO ENGROSSED HOUSE Bill NO. 1191 

Page 1, line 7, remove "to" 

Page 1, line 8, replace ". which" with "that" 

Page 1, line 8, replace ''who" with "if the tenant" 

Page 1, line 9, remove "to" 

Page 1, line 11, replace "describe" with "confirm" 

Page 1, line 13, after the underscored period insert "A landlord may not require supporting 
documentation from a tenant if the tenant's disability or disability-related need for a 
service animal or assistance animal is readily apparent or already known to the 
landlord." 

Renumber accordingly 

Page No. 1 15.0433.02001 



2015 SENATE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. // 9 / 

Senate Political Subdivisions 

D Subcommittee 

Date: J. t?t: / S" 
Roll Call Vote: / 

Committee 

Amendment LC# or Description : _._/6,""-'--"-�-'-i_3_3_,_0_,,,(_rJ_rJ--'-/_' --------------
Recommendation: [!{Adopt Amendment 

D Do Pass D Do Not Pass D Without Committee Recommendation 
D Rerefer to Appropriations D As Amended 

D Place on Consent Calendar 
Other Actions: D Reconsider D 

Motion Made By � � Seconded By � ��) 
Senators Yes No Senators Yes No 

Chairman Burckhard x 
Senator Anderson x Senator Dotzenrod ';( 
Senator Bekkedahl i.. Senator Grabinger x 
Senator Judy Lee '!--

Total (Yes) No 0 ----------- --=--------------� 

Absent 0 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 
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Committee 
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Recommendation: D Adopt Amendment 
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�Do Pass D Do Not Pass 
[g" As Amended 
D Place on Consent Calendar 
D Reconsider 

D Without Committee Recommendation 
D Rerefer to Appropriations 

D 

Motion Made By � �,.I,.(_ Seconded By � � 

Senators Yes No Senators Yes No 

Chairman Burckhard f. 
Senator Anderson x. Senator Dotzenrod i. 
Senator Bekkedahl x Senator Grabinger x 
Senator Judy Lee 'I.. 

Total (Yes) 

Absent 

Floor Assignment 

If the vote is o n  an amendment, briefly indicate intent: 



Com Standing Committee Report 
March 27, 2015 12:44pm 

Module ID: s_stcomrep_56_006 
Carrier: Bekkedahl 

Insert LC: 15.0433.02001 Title: 03000 

REPORT OF STANDING COMMITTEE 
HB 1191, as engrossed: Political Subdivisions Committee (Sen. Burckhard, Chairman) 

recommends AMENDMENTS AS FOLLOWS and when so amended, recommends 
DO PASS (6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1191 
was placed on the Sixth order on the calendar. 

Page 1 , line 7, remove "to" 

Page 1, line 8, replace ", which" with "that" 

Page 1, line 8, replace "who" with "if the tenant'' 

Page 1, line 9, remove "to" 

Page 1, line 11, replace "describe" with "confirm" 

Page 1, line 13, after the underscored period insert "A landlord may not require supporting 
documentation from a tenant if the tenant's disability or disability-related need for a 
service animal or assistance animal is readily apparent or already known to the 
landlord." 

Renumber accordingly 
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January 19, 2015 

J e remy Petron 

Lobbyist # 172 

North Dakota Apartment Association 

Re: House B i l l  1191 

We (North Da kota Apartme nt Association), a re i n  opposition to HB 1191, as written. 

Our o pp osition is to the ambiguity this b i l l  creates, specifica l ly regarding l ines 11 and 12 
of ' ... an i ndividu a l  authorized to act on behalf of a peer support grou p  or a nonmed ical service 

agency'. 

In accordance with Fair  Housing l aws, a resident is a l lowed to have an assistance or 

service a n i m a l  if they a re requesting a reasonable accommodation to a landlord's "no pets" 

po licy (if such a policy is in p l ace), and they are p roviding rel iab le  documentation of their  

disabi l ity-related need for a n  assistance animal, if  the disabi l ity is  n ot readi ly ap parent. For 

example, a h o using p rovider may ask persons who are seeking a reasonable accommodation for 

a n  assistan ce animal  that p rovides emotion a l  support, to p rovi d e  documentation from a 

p hysician, psychiatrist, socia l  worker, or oth er m e ntal  h ea lth professional that the a n imal  

p rovides e m otio n a l  suppo rt that a l leviates one o r  m ore of the identified symptoms o r  effects of 

a n  existing d isabi l ity. 

Afte r  receiving such a req uest, the housi n g  p rovider must consider the fol lowing: 

1. )  Does the person seeking to use and l ive with the animal  h ave a disability (ie. a 

p h ysica l  o r  m e ntal  impairment that substantial ly l imits one or more major l ife 

activit ies) ? 

2.) Does the person m a king the request h ave a disabi lity-related need for a n  assistan ce 

a n i mal? I n  other words, does the animal  perform tasks o r  services for the ben efit of 

a p erson with a d isabi l ity, or p rovide e motiona l  support that a lleviates o ne o r  more 

of the identified symptoms. 

If the supporting documentation relating to the need for an assistance a n i m a l  comes 

fro m  a licensed p rofessional  or medica l  p rovider whom can p roperly d iagnose a person's 

disabi l ity a n d  p rescribe the need for an assistance as a m eans to a l leviate the identified 

1 
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symptoms, then the housing p rovid er can a n d  is m uch more confident in the clarity of the 

request and verifying the need for a n  assistance animal .  

This b i l l, as written, takes away that clarity and bui lds i n  ambiguity as it  rel ates to the 

peer support gro u p  o r  non medica l service agency. We feel this creates a loop-hole for persons 

seeking to h ave a pet i n  a "no pets" bui lding, as a way to get aroun d  needing to be p roperly 

d iagnosed for a legitimate need to h ave that a n imal .  

We h ave n o  issue with a l icensed p rofessional  whom is p roperly trained to diagnose the 

n eed for a service o r  assistance a n i m al to be a llowed i n  a rental dwell ing. The contention for 

l a n dlords with a "no pets" policy, a n d  the reason many landlo rds have a "no pets" pol icy, is due 

to situations of i rresponsible an imal  owners that a l low excessive noise that distu rbs the q uiet 

e njoyme nt rights of surrounding neighbors, or creates surmountab le apartment a n d  p roperty 

d am age. 

We u rge a 'do n ot pass' on HB 1191, as written, o r  amend l ines 11 and 12. 

2 



Testimony on House Bill 1 1 9 1  

By Rocky Gordon Lobbyist North Dakota Apartment Association #173 

. {4 \ ·\- !AC\... 0e w ·t-
\'..\ (s \ \ C\ \ 

\ \ \ <l \ H l �  

Chairman Kaiser and Member of the Committee I stand before you today in opposition to House 

Bill 1 1 91  as it is currently written I'll be brief but the opposition comes from two areas. 

1 .  Most of the language in the bill follows Federal Fair Housing Law so we don't oppose it. 

Since the issue of service, assistance or companion animals has come up we've sought clarity. 

We don't want to be in violation of the law, but it's  hard to follow what is unclear. It there a 

Difference between the types of animals? Can we restrict size, breed type snake, horse, rat? 

Who is authorized to verify the accommodation, I've had Federal Investigators tell me "It's not 

our job to tell you how to follow the law it's our job to tell you when you do it wrong. This bill ' 

on line 1 1  &12 makes it even more unclear when it adds "an individual authorized to act on 

behalf of a peer support group or a non medical service agency. What does that really mean? It 

makes it even more unclear for us. 

2. Secondly and perhaps more importantly that language we believe changes basic Fair Housing 

law. These animals whatever they are called are to accommodate a disability. It's not because 

want a cat or I would be sad if I don't keep my dog in an apartment. We believe very strongly 

that it does take a trained medical personal to properly recognize and verify a true disability. 

This would be a major change in Fair Housing Law. 

Please either amend lines 1 1  & 1 2  or defeat the bill . 

Thank you for your attention and I would be happy to try and answer questions. 
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ondti t - not bn mere . peculation 6r fear -a ut the types ofharm or damage an ammal ma 
cause anO' n:ot on evidence about hann ©r damage that other animals ha cau ed. Conditlon 
and restri-ct1on. tha '11 o ing pro:vider apply to pets roa;y not be applied tc a<>si >tauoe animal · .  
For example whi:Le hou in.g pxo-vider may reqtuJ-e applicants or re,..i;ident. � · pay a pe:t �eposit, 
ili,ey may n.oc I qttire .appll a,nt and r�:ide.nfs to pay a deposit for an as ·i ·tance �i�l.6 

· b.ol:l ing prov.id c may a t deny a rea o.nabl ai CE>cnmodati0n requ t beGau ·e he or S:he · 
n e:rtain '· b.ethe.F -r not tfie pe�on eeking the a€:commo.datiun ha. a di ·ability or a diSabitit ·

r �ated need fc r an ' i taoce ani.rri:al Hons'intt pro · · efS may ask i "vidua1 who have 
dimbiliti:es tbat are not r adily apparent or knowa to the pro 'ider to rubmi rel i�bl� 
doc!lIDentatiOn ot a dis b.ifoy and the.fr d;l:sab:j,jity,..r�lated need :for an � i t.11ce flDiirutL If th 
di ability is r.eadiiy ::tp.parnnt · O{ .kuown 'but the di "ab.iJity-related n��d for the a .istane-e .. animal is 
not, th hou iog p·r.e.. .i.d:er n1ay ·isk tqe ind1vidHal to provide d�c.uroentation of the d�ability .. 

re.l:'dted ae&i for an as .dauce an1mal For ex.ample the ltol!lSing rrov:ider may as:k persons who 
� -e eeiing a re : .: nab-le ai eommQdation foJ an a · si tance arumul tttat pro·· id� emo.tiona:l 

6 housing pro id-�r ma require �ant to·cover th c;osts of repairs for damage 1he animal ca to th tenant. · 
dwelling unit Of the comm n areas, reasonable w�r and tellr x pted, if ft is 'llhe pro ider pra lice to �scs 

nan for an dama.ee the aus to the: prcmis . Por m: re information on re:: onablc ae(:om:modations, see th• 
Joinl Sratemcnt of the D partnwnt. of Hou rng nnd Urban Dcvctopfr\ent an.d the Depun.rt1e11l. of Juszjce, Re'O.Wt·1�ble 

cto11mi.dU.a1fm > f:JmJ.er ilt. Fair ltousittg Act; hnp:/fw� � J)ud.gov/oflk��l'hc.o/11brarv/huddoj tat�1ncnt.pd!. 
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upp rt to provjde d um 1uati n ftom: a ph-y · qan, p ychiatrist; o ial worke.r or oth r mental 
b. :alt! profo · ion l chat th afilimal. pr.omd .. emotional support that alt viate on.e 01 .. mere o Lil 
id�ntifi�d . . rmpto1n · r ef eots of an existing di ·ability. Such do:cumen.tation ·· uffi,-cient if it 

·r:ab l i  ·he. that a:n fodividual has ,a disability and that tbe an imal i n  que ·ti on will provi:de om 
tJlil ·>hlisilblTil -retail d a :U tan(;e '0r e.mocl·onai supp.-rt. 

H� ever a bo'U · mg pr · Vidcr may not. aik a ten t or applfoant t pro id d cumentation 
h · jng the disabiHcy -r dir·abilit -.relate<l n ed for an a si:t:�nce animal if th di abilit or 

di ilit -rlil:ar:ed n d i. readil appar�'t OT already .known to the _pro id r. For example 
pers l).S who ar:e blind r hav lov v:isio:n may n t ked to pro id.- doctJroeotation of th ir 
di ability or tb�ir di abillty-rcla:teq need £. r a gtiid do.o.. A b.<il1"si!lg p:mvider als-o ma; not -a .]\ 
an appJkant or t"nau.t �- pr ·v-it.t .access ro m di l tee rds or roedi al p.r · vi.der.s:or provid 
d latl tl .� ex.tea rv� r11� ro1ation or �ocumentation of ·a �person • p;b,y ·f :al or roenfal 
impa1m1ents.. Uk aH rea . nabte �ecolim19·d-ati011 r.equ�ts, the <letem1inatr n of whetbe.r a 
p on ha. a dim ility-r la ed need.for an ru · ' o . animal in al . an indi\.'i-duaJ,ized 
a. :. sment requ t for a r · · nabfe aecomm d ti-on may not be unr , onably denied or 

octitioned. on p ym nt of fee o.r depo ' tt br . ther term and condition :pplied o �pli an 
re id ·a th p ts and a re n:e ma not be unre.a;sonabfy (icla;yect P r on Witfl disabiliti 
who belie e a reque t r a rea! oriable accomm . afa:m has been impr perly de'n:.ied l'.rl<l)' file a 

· ml?laint with HUD.7 

Section II: The ADA Definition of '.S.ervice Animal" 

Ln addition o their  rem on.ab! accommodation o : :gallons uuder the H . · t and Section 504 
h u ·jng .Pfo id r. ma al. o have eparate obliga i · ' unde:i; the Ab . DOJ re i ed .ADI\ 
regu.l tio.n · .define er i· animat ' narr '· ty a an do.g Ui.<tt is indi idually train.ed to do work or 
I? ·form ta 11· · th b n ·fit of an iudlvi ual \Vitn a. di ibility incl cmi;:;> a pby. ical en 0ry, 
p. , · hiatri<;, intel I · tual · r oth . r m ntal disability. The re.vi ed reguI ti n ;pccify tba ' the 
pr .. vi ion of etnotfonal upp rt weJ1-bei'n6, comfort, or compaiuon hip d not tlons.titote work or
ta ks for the purpo. es of th:ts· definiti011.'•ir Tlm. , u'ained dogs ar.e · the only specfe of animal thal 
may qu�lify a ·  servi �e animals u nder the J\DA there i: a separ.ate, provision regarding fraincd 
miniature. hor e ·9 and' emotional su;ppo:rt anim are expres l p.i.: lt:�ded from qualifying as 
:ervic animals aa e.r the DA. 

Th ADA defini tion of ' · ire animal ' applie to 'tale and local gov mm nt programs (}tv.lc 
activiti : , and fa Uiti · aii1 · to pubJi· �ccorom -dad: n , ncb. as leasing fices nci.al ervice 
enter esta .· Ii '.bmeo . , . n;t ersities., and · ti: t pl · � of education. B cau e the ADA 

reqttirements re1cnin.g to rv1ce an imals, ar dJ.ffer · J)t from the reqofremeri tetati ng to a. ·$.tau 
a,nimftl tint.let the FHA.ct �nd ection 5'04, an i11dividu:a:l: s use of a serVi. · e arr1mal in <an ADA
c ereci faeiffty mn t not b ha:ndled a a request fo-r a rea onable a,ce.omm d�tlon under the 
FH . ct: or S.ection 504. Rath�T,. i11 A,DA..:co ered, facil irie ·� an animal need nJy meet the 
definition of e ice animal ' to be allowed into a o ered facility. 

7 lbid. 
2 C.F.R.. . 35. 104; 2 C.F.R. § 6. 1 04. 

9 28 F.R. � 35. l  36 i}; 28 C . .  R . .  16.302\c) .9}. 
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T d tcnrnin. if an anin)a.1 is .a ervice animal, a Gcvered enticy shall not a · ab · ut tpe natu:re .or 
�tent of. a per on� · disability:. bEJ:t may make tw . .inqnirie, to derermine wb: Dl r an animal. 
quatifie as a ervfo ntih;J;ial. A covet' d .entity ma.y a ·k::· ( 1  J · t,h.c' a erviJ a1d.0Jal tbat � 
re JUi.rea . be.caD. : of disubifu.yr ana; '.1: Wlia� W{)rk or ca: ks 1.trur the :anfmal b. o trained te
_peLfonn .· A cob er d en:tity ·'ha:H not te:quire do um.-enta:ttoo·, such1as pr-00.ftbat the anitrta1 ha 
. een ¢e+Uned, t��cd, or'tieensetl' as a secvi:c arumal. th�e are t,11e only tw .. inq,µiries Ehat an 

ADA-co.vered f'a :Uity may make .even wtien an individual · cf.iS'.ID'.ility and the work or taSks 
perfo:rmeq by. th ervi e animal.�e ia<;>t read:il� a,ppar nt (�.g., indtvidual ',Vith a e.izur 
di abili y sfog a ·eizu i · . alert e.rviee ariim�t1 i:odi idual wtth a ps;ychiatr.ii. di::mbili:t u� iug 
psyc.hiatrie , r .· c animal individuaJ with an auti ·m-relate9 di ab;if .ry m0 an aqtism. ef'V'i 
amroaJJ-, 

o, eted eqtiry may rt. it mak� t,b.e·:iwq per.mi ll:ile inquitieli �t out abo.v wb; t1 it is re�dily 
Kppatetlt- that the anim:al i" ': tf'.!iin'ed. tb'. de wotk t perfooo �asks fo.r ·�u1·in i idu:al wltfu a disaliJi.fity 
.e • . , th . do.g is !l>·$e.rv:.e.Q. g_ ·ah1g ·an individ'a-a:P . ho i blind o-.ir. ba Ja,w vi ·,m, pulling a pc,rson' 

heelclrai . r pr . - idin'g - -(stance � rth. t<:t tli t . or 'bafa:ilce "to an lirdi vi du l With am olJse,rva ·le 
m biH · · ·ability). The animal may no! e denied ai ce to the AD . ..:co ered" facilify trnl 
1 )  th animal i- . �in , ' 'Ont:rol a:ii.d ffs ha:n.dJ�r Q1 · o.�t �e -effective action to control"i.t ( · the 

animal i · not b: · ti ·ebrnken · �.c. trained o that a:b e.n:t illi:tes.s or accident, th a. imil control · its 
wa re elimination): 9.r . : tb anim:a! po es a dit ct threat to· tl;le heal�h or µ:fety o{ others that 
eaunot be · liroinated or-t�ducecl to �n a,ac. ptabl level b:y a reasmrable modificatien to· o.tber 
policies, practic.e, and proee:du.tes. f{) A dete.t. · n�ltion that a ser · ic� animal pt>s·es a tlfrect threat 
mu:t l:Je b&. ed -.n an indlvidU.a:tized a ·e: me:rtt of tbe :pe ific ser'J' anlroal ' ,  a ruai cendnct 
l"IOt oii feirr:', .1tet. , ty.p. · ' or�genefalizatfo . Th . ervic.C. animal mu t be permitted to 
accompany. th in • i ·id.ual with a dj abi l ity to all areas of tfre racility where member of the 
pubJj are normal) . allowed to uo. 1 1 

edion ill.. Applying Multiple Law 

· ei:tajn enti ties will b: . ubject to b0th Ehc ·ervi • a.aimal requiremen:t f the ADA and the 
r a·om�ble accom.i.oodati n p.r0v.isi©:!l-1 of rhe FH. ct , · d/or Section 504. The e entitie, i ndnd , 

bm ax · not H mifed. to pu -lie pousiµ:g a.genei . '. a.n:d · m . ·places of pubJi ace mrtr�d!ttion ·nch 
' .. re1 ta) o·Eflces shelre.r , te, idential h©me5, dnl! types of aroltifan:tily bou..�h.rg., :as ·isted liviog 
facilities and b.ousin4' at places of eduoation. Covered entiti s must ure . ompli�nce ·th all 
r l ant. Clvi] .tight law·. n0ted afuove, compliance with the FHAct and .Se tlo.n 504 d not 
en. �re .con1pliance Ith \She ;\DA. Simifady eonipiiance with the. AD re_gulatio:n ij.� not 
ensu11e. a.ompliap:ce wic:ti th FHAot or Section 504. The pr.eambles to DOJ 20 10 Tit]e ll and 
Title Ill Ab A i:e:guJ ti n · . tate tbat publrc enc.tie- hr gu.blit- accommodati n th.a op.er.ate 
housing facil ities ••may n.ot u. e the .ADA definition [of seFvi�e· iutlmal'') a. a justifi:�afdun ·fur 
reducincr tl_leir FHAct ob.�:ga.ti :ns,"r�  · 

IO 28 C.F.R 3.5. 1 "36; 28 C..F .R. s 36.302(c . 1 1  For m re i:n form ti n n ADA requirem.cnts relating to 'er ice animals., vi it DOJ ' · web he t www.a.Cfu..go· . 
12 7 - Fed. Re�. at 6 1·66, 6240 cpl. 1 5, 20IO , 
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Tb.�, kev,i eQ. ADf\. reg.ul� · n, also Glo Il¢lt cbaoge the re.a anab'1e acc.ommodat�on an�y.i t1oder 
th · FI:fA t 0r S ct1on 504. Th pi:erunbies to th.� 2q· r n  ADA .regulatiens :pe ·itk.ally n te chat 
under- th FM ... ct, ·�an. in:di idoal witb: · d · abilit · may 'hav the right tO· lia; e m.atiin').al oth than 

d' er fo.b · t hed1 . ru . i Ull animal 'l'l lifi · a  rea 11 :1e accommodati n' th · i 
nee . m:y t  · affol'd. th .indi Jdual ·e9u " �pp··xWnity t u ·e and jQ.y a· d:we.llirrt>. a" umina 
the u . .  �fth� a.-p,im,a1 9.C'l� n t se. �. mreci threat . 13 In .ac,l�itio�. the prt;a1nbfo ,-tare. that 
e)notlonal 'UP;P rt 1anlmals. ·tl1at' do not q.µaiify a setvrce 'Minial · under the. AD.A may 
·neve.rthel , . .  s _q ttal'µy A: p_ermi.tted rea:f?on..Wle a conimodati9ns fot pers�n w1th di abi1itie · 

under th FHAc::tY14 hil llie p:rcam . 1 pr . · 1 mention only th€. FHA t. the me arralyd 
applier to · ·ecti .n 50.4. 

l:a ca,� . wh re all three tan.1te, apply. v avoid pa:. };ible ADA vi 1'atiQI1 t:he b U'iog provider 
.. hQu�:d apply th P;.DA · :m � i:tnimal t�st 'ij 'st. 'Flijs is b ·a\ls the c.e-ve.red rttity m�y ask cinly 
wheth tth anitnttl i a ·ervi'c:e am:mal th.at i '  r quited b" cau .e of a. tlisaln1it.y and if o, wha 

Qrk . r ta k &1 anim;ru h, be n b ell trained. to perform. If the· animal m.eet the t�st fer 
�eM.ce anill}Ul • [{le. animal mu \'> · pertl)ft�ed �� aeot;>mpany th indl. ttlual with a di ability to 

all ar� of th . facil\ty where pe.c on are. n urm.alfy . llow�d to g:o, \tnie . l )  the �n im.al i. out f 
conir:Ql ai:id t�' handl�r qo i;i.ot take efte · ti · ·. actfon t0 ce�tr91 it· (2) �he animal j ·. Jiot 
110ttS.e'brok n Le. trained s.o tha:t _ab ·em ma:es or ac_cident the animal .control · it<S wa te 
eli:qtin.ati n);  pr (3: �b animal po., . a direct wear to rh bealt:h or afecy o'f · th that cannot b 
· ·Jiininated i' reduced an a - . ptahle t el y .a -re.asou bl modification ,ther p Jici · , 

pr:acti , and pro ·edure, . 1 

If th an.i.mal does not meet tbe APA ·er ice animal test then t:be housin° provid r mu t 
ev�tuate tl:).e .i:eque,st in ·1ccor<t.·ance wJ th t,Jl.e guidan�e provided i.n Section J of this notice. 

llis tM n u · ng pnovid'er' f ponsibili'ty to lm the· apph ·bl kw and mpl with each f 
them. · 

Set'.tion IV. Condusion 

Th d fmitiori !'>f ", erv i e auim� ' contained fu. ADA f mtlati.oJll do� not UmU: hem. · ng 
pro iii · '  li£mtioo-. t · ant reuson<.d�le ac;;c0mroodati0µ r; :.·uests. · r assi �Be ani:maJ • in 
uou. ing a.n. t e,itll r tb! MA · t or Secti.· n 504. Under th law ru l p li .  . or :pta c 
mu t b · m · difled to per.mil the u e of aa · tan£e aa;irnat as a reas.onable ac�o.lllJnOdatjo11 in  
hotjsiog when it t1 e m.a.y b oece:ssm:y t af"e.rd . ..a pet·on wfth a disability aw equal opportunity 
to a. autl · nJo: a d\VeU1:1r'-' andfor the ·common ·area of a dweUing; or 'ffi.3 b n cy to all:o 
a qµaJifi-ed indi idu· . it:h. a d.i. abili to par · i:pate· jn, or benefit from, an h. · ·inu program T 
acti. ity tl . ei mg .t'"illanci�l i. t 

. 
nc� from HUD 

u 7"". Fed. R •g. at � 194. 6 .. 
�� r . d. �g. !lt 56 1 66, 56 40, 
t,"{ 28 .F.R -"' . I .  (i; - .FR, .30�(c . 
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15.0433.01001 
Title. 

J:i J 
Prepared by the Legislative Council staff for 
Representative Louser 

January 21, 2015 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1191 

Page 1, line 11, remove "or an individual authorized to act on behalf of a peer support group or 

,5!" 

Page 1, line 12, remove "nonmedical service agency" 

Renumber accordingly 

Page No. 1 15.0433.01001 



15.0433.02001 
Title. 

Xfg;;9; 
J.2?../S 

:Ill 
Prepared by the Legislative Council staff for 
Representative Louser 

March 1 0, 2015 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1191 

Page 1, line 11, replace "describe" with "confirm" 

Page 1, line 13, after the underscored period insert "A landlord may not require supporting 
documentation from a tenant when the tenant's disability or disability-related need for a 
service animal or assistance animal is readily apparent or already known to the 
landlord." 

Renumber accordingly 

Page No. 1 15.0433.02001 
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'j/.�. 1191 
3.2./, . 15 

Prepared for Representative Louser -I///; 
SERVIC E ANIMALS, ASSISTANCE AN IMALS, AN D HOUSING 

This memorandum was requested t o  review federal and state law on housing discrim ination when a land lord i s  
requested t o  permit an animal in rented premises a s  an accommodation for a disabil ity of a tenant. 

The North Dakota Supreme Court in Lucas v. Riverside Park Condominiums, 776 N .W.2d 801 (2009) , 
determ ined that for an individual with a d isability to be granted a reasonable accommodation by a landlord under 
the Fair Housing Act (FHA) , the individual must req uest and also provide documentation substantiating a request 
for a reasonable accommodation and the landlord may request additional information reasonably necessary to 
make a meaningful review and informed decision as to whether an animal is necessary to allow the individual an 
equal opportunity to use and enjoy the dwell ing. 

Enacted in 1 999, North Dakota's Housing Discrimination Act, North Dakota Century Code Chapter 1 4-02 .5 ,  is 
modeled to be substantially equ ivalent to the federal FHA. Section 1 4-02 . 5-06 provides that it is unlawful to 
d iscriminate against any person in  the terms, conditions, or privileges of sale or rental of a dwell ing, or in the 
provision of services or facilities in  con nection with such dwell ing, because of a person's d isabil ity. Section 
1 4-02 . 5-06 provides that "discrimi nation" is defined to include "a refusal to make reasonable accommodations in 
rules, policies, or services, when such accommodations may be necessary to afford such person eq ual 
opportunity to use and enjoy a dwel l ing." Section 1 4-02.5-01 further provides a "disabil ity" is "a physical or mental 
impairment which substantially l im its one or more of such person's major life activities, a record of having such 
impairment, or being regarded as having such an impairment." 

AM ERICANS WITH DISABILITIES ACT 
In 1 990 Congress enacted the Americans with Disabi lities Act (ADA). Title I l l  of the ADA prohibits disability 

d iscrimination in public accommodations, including housing. This section goes beyond the Fair Housing 
Amendments Act in applying to properties including restaurants, theaters, hotels ,  retail stores, and recreational 
facilities. In Title 42, Chapter 1 26, an ind ividual with a d isabil ity is defined as one with a physical or mental 
impairment that substantially l imits one or more major life activities of such individ ual, and that the individual either 
has a record of such impairment or has been perceived to have such an im pairment, whether the impairment 
l imits or is perceived to l imit a major l ife activity. A major life activity is one of those that are of central im portance 
to daily life, such as seeing ,  hearing,  walking, breath ing, perform ing manual tasks, caring for one's self, learning,  
and speaking. 

The ADA defines "service animal" as any gu ide dog, signal dog, or other an imal individually trained to do work 
or perform tasks for the benefit of an individ ual with a disability, including g uiding individuals with impaired vision, 
alerting individuals with impaired hearing to intruders or sounds, providing minimal protection or rescue work, 
pul l ing a wheelchair, or fetching d ropped items. The ADA further provides that a service animal is a reasonable 
accommodation ,  a reasonable accommodation being something that can be done or changed in order to allow the 
individual with a disabil ity an eq ual opportu nity to enjoy the property or facility. Under the ADA, the animal need 
only meet the definition of "service animal" to be covered by the law. If an animal qualifies as a service animal, 
ADA-covered entities may not restrict access to a person with a d isability on the basis of his or her use of that 
service animal unless the animal is out of control and its handler does not take effective action to control it or if the 
animal is not housebroken. The service an imal must be perm itted to accompany the individual with a disabi l ity to 
all areas of the facil ity where customers are normally allowed to go. 

FAIR HOUSING AN D REHABILITATION ACTS 
The FHA was passed as Title VI I I  of the Civil Rights Act of 1 968. With the passage of the Fair Housing 

Amendments Act of 1 988,  Congress created a right for disabled persons to live in the housing of their choice. 
The definition for an individual with a disabil ity is the same under the FHA and Section 504 of the Rehabil itation 
Act as the definition under the ADA, an individ ual with a disabil ity is one with a physical or mental impairment that 
substantially l im its one or more major l ife activities, is regarded as having such an impairment, and has a record 
of such an impairment. I n  the years since, many disabled individuals have fully asserted this right and when 
denied housing or reasonable accommodations, sought recourse through both private suits and the Department 
of Housing and U rban Development's (HUD) administrative enforcement mechanism . The Rehabil itation Act of 
1 973 extends civi l rights protection to the disabled and req uires entities receiving public money to make 
reasonable accommodations for qualified individ uals. 

For purposes of the FHA, a reasonable accommodation is a change, exception,  or adjustment to a rule, 
policy, practice, or service that may be necessary for a person with a d isabil ity to have an equal opportunity to use 
and enjoy a dwell ing , including publ ic and common use spaces. The FHA makes it un lawful to refuse to make 
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reasonable accommodations to rules, policies, practices, or services when such accommodations may be 
necessary to afford persons with d isabi lities an equal opportun ity to use and enjoy a dwel l ing.  A housing provider 
can deny a req uest for a reasonable accommodation if the request was not made by or on behalf of a person with 
a d isabil ity or if there is no d isabil ity-related need for the accommodation .  A req uest for a reasonable 
accommodation may also be denied if providing the reasonable accommodation is not reasonable, such as if it 
would impose a financial and administrative burden on the housing provider or fundamentally alter the nature of 
the provider's operations. U nder the FHA, a housing provider may not require individuals with disabil ities to pay 
extra fees or deposits as a condition of receiving a reasonable accommodation .  If  a disabil ity is not obvious, a 
housing provider may request reliable d isabil ity-related i nformation that is necessary to verify that the person 
meets the FHA's defin ition of d isability, describes the needed accommodation,  and shows the relationship 
between the person's disabil ity and the need for the requested accommodation. This information can be provided 
by a doctor or other medical professional, a peer support group, a nonmed ical service agency, or a reliable third 
party who is in a position to know about the individual's disabil ity may also provide verification of a d isability. 

U nder the FHA and Section 504 of the Rehabil itation Act, ind ividuals with a disabil ity may be entitled to keep 
an assistance animal as a reasonable accommodation in housing facil ities that otherwise restricts or prohibits 
an imals. In order to qual ify for such an accommodation, the assistance animal m ust be necessary to afford the 
individual an equal opportunity to use and enjoy a dwelling or to participate in the housing service or program . 
Although the new ADA rules state that emotional support animals do not qualify as service animals , they qual ify 
as perm itted reasonable accommodations for persons with disabil ities under the FHA. If these requirements are 
met, a housing facility, program or service m ust permit the assistance an imal as an accommodation, un less it can 
demonstrate that al lowing the assistance an imal would impose an undue financial or administrative burden or 
would fundamentally alter the nature of the housing program or services. 

DEFINITION OF SERVICE ANIMAL 
I n  a 201 1 m emorandum, HUD explained that although the ADA defin ition of "service animals" includes dogs 

and excludes emotional support animals, disabled individ uals may req uest a reasonable accommodation for 
assistance animals in addition to dogs, includ ing emotional support an imals, u nder the FHA or Section 504 of the 
Rehabilitation Act. The memorandum went on to explain that in situations where both laws apply, housing 
providers must meet the broader FHA and Section 504 standard in  decid ing whether to g rant reasonable 
accommodation requests. 

The ADA rules define "service animal" as any dog that is i nd ividually tra ined to do work or perform tasks for 
the benefit of an individ ual with a d isabi lity, including a physical, sensory, psychiatric, intel lectual ,  or other mental 
d isabil ity. The rules specify that "the provision of emotional support, well-being,  comfort, or companionship do not 
constitute work or tasks for the purposes of this defin ition ." Thus, trained dogs are the only species of an imals 
that may qual ify as service animals under the ADA (there is a separate provision regarding min iature horses) and 
emotional support animals are expressly precluded from qual ifying as service animals. 

Neither the FHA, Section 504, or H U D's implementing regulations contain a specific definition of the term 
"service an imal." However, species other than dogs, with or without train ing,  and an imals that provide emotional 
support have been recog nized as necessary assistance animals under the reasonable accom modation provisions 
of the FHA and Section 504. The ADA regulation does not change this FHA and Section 504 analysis, and 
specifically notes, "under the FHA, an individual with a d isability may have the right to have an an imal other than a 
dog in his or her home if the a n imal q ualifies as a 'reasonable accommodation' that is necessary to afford the 
ind ividual equal opportunity to use and enjoy a dwell ing,  assuming that the animal does not pose a d i rect threat."  
I n  addition ,  the preambles to the new rules state that emotional support animals do not  q ual ify as service animals 
u nder the ADA but may "nevertheless qualify as permitted reasonable accommodations for persons with 
d isabil ities u nder the FHA." 

APPLICATION TO ST ATES 
The ADA defin ition of "service animal" applies to state and local government services, public accommodations, 

and commercial facilities; the FHA covers all  housing services and facilities; and H U D's Section 504 reg ulations 
apply to all  recipients of H U D  fu nds. The FHA applies to privately and publicly owned housing, includ ing housing 
subsidized by the federal government or rented through the use of voucher assistance. The FHA's protection 
against disabil ity d iscrimination covers home seekers with d isabil ities, but also buyers and renters without 
disabil ities who l ive or are associated with individuals with d isabi l ities. Any person or entity engag ing in prohibited 
conduct, such as refusing to make reasonable accommodations in rules, may be held l iable under the FHA. 
Courts have applied the FHA to ind ivid uals, corporations, associations, and others involved in the provision of 
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housing and residential lending, including property owners, housing managers, homeowners and condominium 
associations, lenders, real estate agents, and brokerage services. 

Some types of entities, such as rental offices and housing authorities, are subject to both the service animal 
requirements of the ADA and the reasonable accommodation provisions of the FHA or Section 504. Entities m ust 
ensure compliance under all relevant civil rights laws. Compliance with the ADA's regulations does not ensure 
compliance with the FHA or Section 504. An e ntity that is subject to both the ADA and the FHA or Section 504 
m ust permit access to ADA-covered "service animals" and , additionally, apply the more expansive assistance 
animal standard. 

CONCLUSION 
It appears that the assertion by a tenant of  a disabi l ity requiring that an animal must be allowed on rental 

housing premises, by itself, does not require the landlord to grant an accommodation for that animal's presence. 
A landlord is entitled to require documentation substantiating a physical or mental impairment s ubstantially l imiting 
a major life activity, how the requested animal assists the disabled individual with regard to that d isability, and that 
allowing the animal on the premises is a reasonable accommodation . 
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Senate Pol itica l Subdivisions 
House Bi l l  1 1 9 1  
March 26, 20 1 5  

Good m o rn i n g ,  C h a i rm a n  B u rckh a rd a n d  M e m bers o f  the 

Co m m ittee . I am Cori n n e Hofm a n n ,  D i recto r of Pol icy a n d  

O pe rati o n s  fo r the Protecti o n  & Advoca cy P roject .  The Protecti o n  

& Ad voca cy P roj ect is  a n  i n d e pe ndent state a g e n cy wh ich 

a dvocates fo r the d isa b i l i ty - re l a ted rig hts of peo ple  with 

d isa bi l i ti es .  I am h e re to offe r i n fo rmation a n d express co n cern 

reg a rd i ng H B  1 1 9 1 .  

T h e  cu rre nt l a n g u age of the b i l l  a l l ows a l a n d l o rd with a " n o  

pets " po l i cy to req uest re l ia b le  s u p po rti ng d ocu me ntati o n  fro m a 

te n a nt req u esti ng they be perm itted to h a ve a serv i ce o r  

assista n ce a n i m a l  as a n  acco m m odatio n . 

T h e  Fa i r  H o usi n g  Act, 42 U . S . C  § §  3 6 0 1 - 3 6 1 9 ,  pro h i b its 

d iscri m i n at ion i n  h o u s i ng based o n  d i sa b i l i ty a n d req u i res 

reaso n a b l e  a cco m modation be made fo r d i sa b i l i ty- re lated need s .  

G u i d a nce o n  w h a t  k i n d  of i nfo rmatio n  ca n b e  req uested fro m a 

te n a nt req u esti ng a reaso n a b l e  acco m modation has been 

p rovid ed by the U . S .  De p a rtm e n t  of H o u s i n g  a n d  U rba n 

Deve l o p m e n t  ( H U D )  a n d  the U . S . Depa rtment of J u sti ce, C iv i l 

Rig hts D i v i s i o n  ( DOJ ) .  I have attached the jo i nt statement of 

these e n tit ies e n tit led,  " Reaso n a b le Accom modations u nd e r  the 

Fa i r  H o u si ng Act".  Th is  was p ro m u l g ated in  2 0 04, but is sti l l  

cu rre nt  a n d  cited a s  a refere n ce . 
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I wo u l d e n cou rage you to rea d  pages 1 2  - 1 4  of the 

d ocu m e n t, in  p a rti cu l a r, the a n swers to q u estions 17 a n d  1 8 .  

Th is  i n fo rmat ion states that i f  a pe rso n 's d isa b i l i ty i s  o bvi ous,  o r  

oth e rw i se known to the prov i d e r, a n d  i f  th e need fo r t h e  

a cco m m o d ati o n  is  rea d i l y  a p pa rent o r  known,  n o  a d d i ti o n a l 

i nfo rmati o n  m a y  be req u ested . If the d isa b i l i ty is  known o r  

o bv i o u s  a n d  it  is  o n l y  t h e  need fo r the acco m m odation t h a t  is  n ot 

a p p a re n t  o r  known,  the l a n d l o rd m a y  o n l y  req uest i nfo rmati o n  

needed to a n swer that q u estio n .  

The l a n g u a g e  i n  H B  1 1 9 1  ove r rea c h es a n d  without  

q u a l i fi cat ion perm its acti o n s  th at a re o n ly a l l owa b l e  u n d e r  the Fa i r  

H o u s i n g  Act w h e n  neither the d i sa b i l i ty n o r  the d i sa b i l ity - re l a ted 

need is a p pa re n t  or know n .  The b i l l  g i ves perm iss ion to l a n d l o rd s  

t o  e n g a g e  i n  p ra ctices t h a t  v io l ate t h e  Fa i r  H o u s i n g  Act . 

I n  a d d iti o n ,  the b i l l  i n d icates re l i a b l e  su p po rti ng 

d oc u m e n tati o n  m a y  be provi ded by a physicia n o r  med ica l  

p rofess io n a l . That i s  tru e,  but the Fa i r  H o u s i n g  Act a l l ows other 

sou rces to p rov i d e  re l ia b le s u p po rti n g  docu m e ntatio n  of a 

p e rso n 's d isa b i l i ty a n d  d isa b i l ity - re l a ted need . La nd l o rd s  wo u l d 

fi n d  themselves at odds with fed e ra l  law if  they refu se to a cce pt 

d ocu m e n tat ion fro m oth e r  sou rces . 

It is  o u r  be l i ef that the l a n g u a g e  of the bi l l  i nvites l a n d l o rds 

to e n g a g e  in  p ra ctices that v io l ate the Fa i r  H o u s i n g  Act . As 

w ritte n ,  we do not su p port th is  b i l l .  Tha n k  yo u .  
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U.S.  DEPARTMENT OF JUSTICE 
CIVIL RIGHTS DIVIS ION 

U . S .  D E PARTMENT OF H O U S I N G  A N D  URBAN D E V E L O P M E N T  
OFFICE OF FAI R  H OUS ING AND EQUAL OPPORTUNITY 

JOINT STATEMENT OF 

Wash ington, D. C. 
May 1 7, 2004 

THE DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 
AND THE DEPARTMENT OF JUSTICE 

Introduction 

REASONABLE A CCOMMODA TIONS UNDER THE 
FAIR HOUSING A CT 

The Department of Justice ("DOJ") and the Department of Housing and Urban 
Development ("HUD") are jointly responsible for enforcing the federal Fair Housing Act1 (the 
"Act"), which prohibits discrimination in housing on the basis of race, color, religion, sex, 
nat ional origi n, fami lia l status, and d isabil ity. 2 One type of disability discrimination prohibited 
by the Act is the refusal to make reasonable accommodations in rules, policies, practices, or 
services when such accommodations may be necessary to afford a person with a disability the 
equal opportunity to use and enjoy a dwel ling.3 HUD and DOJ frequently respond to complaints 
alleging that housing providers have violated the Act by refusing reasonable accommodations to 
persons with disabilities. This Statement provides technical assistance regarding the rights and 
obligations of persons with disabilities and housing providers under the Act relating to 

The Fair Housing Act is codified at 42 U.S .C.  §§  360 1 - 36 1 9 . 

2 The Act uses the term "handicap" instead of the term "disability ."  Both terms have the 
same legal meaning. See Bragdon v. Abbott, 524 U.S .  624, 63 1 ( 1 998) (noting that definition of 
"disability" in the Americans with Disabilities Act is drawn almost verbatim "from the definition 
of 'handicap' contained in the Fair Housing Amendments Act of 1 988"). This document uses the 
term "disability," which is more generally accepted. 

42 U.S .C.  § 3604(t)(3)(B). 



reasonable accommodations.4 

Questions and Answers 

1. What types of discrimination against persons with disabilities does the Act 
prohibit? 

The Act prohibits housing providers from discriminating against applicants or residents 
because of their disability or the disability of anyone associated with them5 and from treating 
persons with disabi lities less favorably than others because of their disability. The Act also 
makes it unlawful for any person to refuse "to make reasonable accommodations in rules, 
policies, practices, or services, when such accommodations may be necessary to afford . . .  
person(s) [with disabilities] equal opportunity to use and enjoy a dwelling.''6 The Act also 
prohibits housing providers from refusing residency to persons with disabilities, or placing 
conditions on their residency, because those persons may require reasonable accommodations. 
In addition, in certain circumstances, the Act requires that housing providers allow residents to 

4 Housing providers that receive federal financial assistance are also subject to the 
requirements of Section 504 of the Rehabilitation Act of 1973 . 29 U .S .C. § 794. Section 504, 
and its implementing regulations at 24 C.F .R. Part 8, prohibit discrimination based on disability 
and require recipients of federal financial assistance to provide reasonable accommodations to 
applicants and residents with disabilities. Although Section 504 imposes greater obligations than 
the Fair Housing Act, (e.g. , providing and paying for reasonable accommodations that involve 
structural modifications to units or public and common areas), the principles discussed in this 
Statement regarding reasonable accommodation under the Fair Housing Act generally apply to 
requests for reasonable accommodations to rules, policies, practices, and services under Section 
504. See U.S .  Department of Housing and Urban Development, Office of Public and Indian 
Housing, Notice PIH 2002-0 l (HA) (www.hud.gov/offices/fheo/disabilities/PIH02-0 l .pdt) and 
"Section 504: Frequently Asked Questions," (www.hud.gov/offices/fheo/disabilities/ 
sect504faq.cfm#anchor272 1 1 8) .  

The Fair Housing Act 's  protection against disability discrimination covers not only 
home seekers with disabilities but also buyers and renters without disabilities who live or 
are associated with individuals with disabilities 42 U.S.C. § 3604(t)( l )(B), 42 U .S.C. 
§ 3604(±)( 1 )(C), 42 U .S .C.  § 3604(t)(2)(B), 42 U .S .C. § (t)(2)(C). See also H.R. Rep. 1 00-7 1 1 -
24 (reprinted in 1988 U .S .C .A.N. 2 1 73, 2 1 84-85) ("The Committee intends these provisions to 
prohibit not only discrimination against the primary purchaser or named lessee, but also to 
prohibit denials of housing opportunities to applicants because they have children, parents, 
friends, spouses, roommates, patients, subtenants or other associates who have disabilities."). 
Accord: Preamble to Proposed HUD Rules Implementing the Fair Housing Act, 53 Fed. Reg. 
4500 1 (Nov. 7, 1 988) (citing House Report). 

6 42 U.S .C.  § 3604(t)(3)(B). HUD regulations pertaining to reasonable accommodations 
may be found at 24 C.F .R. § 1 00.204. 
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make reasonable structural modifications to units and public/common areas in a dwelling when 
those modifications may be necessary for a person with a disability to have full enjoyment of a 
dwelling. 7 With certain limited exceptions (see response to question 2 below), the Act applies to 
privately and publicly owned housing, including housing subsidized by the federal government or 
rented through the use of Section 8 voucher assistance. 

2. Who must comply with the Fair Housing Act's reasonable accommodation 
requirements? 

Any person or entity engaging in prohibited conduct - i.e. , refusing to make reasonable 
accommodations in rules, policies, practices, or services, when such accommodations may be 
necessary to afford a person with a disability an equa l opportun ity to use and enjoy a dwelling 
may be held liable unless they fall within an exception to the Act' s  coverage. Courts have 
applied the Act to individuals, corporations, associations and others involved in the provision of 
housing and residential lending, including property owners, housing managers, homeowners and 
condominium associations, lenders, real estate agents, and brokerage services. Courts have also 
applied the Act to state and local governments, most often in the context of exclusionary zoning 
or other land-use decisions. See e.g. , City of Edmonds v. Oxford House, Inc., 5 1 4 U.S .  725, 729 
( 1 995); Project Life v. Glendening, 1 39 F .  Supp. 703, 7 1 0  (D. Md. 200 1 ), affd 2002 WL 
20 1 2545 (4th Cir. 2002). Under specific exceptions to the Fair Housing Act, the reasonable 
accommodation requirements of the Act do not apply to a private individual owner who sells his 
own home so long as he ( 1 )  does not own more than three single-family homes; (2) does not use 
a real estate agent and does not employ any discriminatory advertising or notices; (3) has not 
engaged in a similar sale of a home within a 24-month period; and (4) is not in the business of 
selling or renting dwellings. The reasonable accommodation requirements of the Fair Housing 
Act also do not apply to owner-occupied buildings that have four or fewer dwelling units. 

3. Who qualifies as a person with a disability under the Act? 

The Act defines a person with a disability to include ( 1 )  individuals with a physical or 
mental impairment that substantially limits one or more major life activities; (2) individuals who 
are regarded as having such an impairment; and (3) individuals with a record of such an 
impairment. 

The term "physical or mental impairment" includes, but is not limited to, such diseases 
and conditions as orthopedic, visua� speech and hearing impairments, cerebral palsy, autism, 
epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, Human 
Immunodeficiency Virus infection, mental retardation, emotional illness, drug addiction (other 
than addiction caused by current, illegal use of a controlled substance) and alcoholism. 

This Statement does not address the principles relating to reasonable modifications. For 
further information see the HUD regulations at 24 C.F.R. § 1 00.203 . This statement also does 
not address the additional requirements imposed on recipients of Federal financial assistance 
pursuant to Section 504, as explained in the Introduction. 
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The term "substantial ly limits" suggests that the limitation is "sign ificant" or "to a large 
degree." 

The term "major life activity" means those activities that are of central importance to 
daily life, such as seeing, hearing, walking, breathing, performing manual tasks, caring for one's  
self, learning, and speaking.8 This list of major l ife activities is not exhaustive. See e.g., Bragdon 
v. Abbott, 524 U .S .  624, 69 1 -92 ( 1 998)(holding that for certain individuals reproduction is a 
major life activity). 

4. Does the Act protect j uvenile offenders, sex offenders, persons who illegally use 

controlled substances, and persons with disabilities who pose a significant danger to 

others? 

No, juvenile offenders anc,l sex offenders, by virtue of that status, are not persons with 
disabilities protected by the Act. Similarly, while the Act does protect persons who are 
recovering from substance abuse, it does not protect persons who are currently engaging in the 
current il legal use of controlled substances.2 Additionally, the Act does not protect an individual 
with a disability whose tenancy would constitute a "direct threat" to the health or safety of other 
individuals or result in substantial physical damage to the property of others unless the threat can 
be eliminated or significantly reduced by reasonable accommodation . 

5. How can a housing provider determine if an individual poses a direct threat? 

The Act does not allow for exclusion of individuals based upon fear, speculation, or 
stereotype about a particular disability or persons with disabilities in general. A determination 
that an individual poses a direct threat must rely on an individualized assessment that is based on 
reliable objective evidence (e.g. , current conduct, or a recent history of overt acts). The 
assessment must consider: ( 1 )  the nature, duration, and severity of the risk of injury; (2) the 
probability that injury will actually occur; and (3) whether there are any reasonable 
accommodations that will eliminate the direct threat. Consequently, in evaluating a recent 
history of overt acts, a provider must take into account whether the individual has received 
intervening treatment or medication that has eliminated the direct threat (i. e. ,  a significant risk of 
substantial harm). In such a situation, the provider may request that the individual document 

The Supreme Court has questioned but has not yet ruled on whether "working" is to be 
considered a major life activity. See Toyota Motor Mfg, Kentucky, Inc. v.  Williams, 1 22 S .  Ct. 
68 1 ,  692, 693 (2002). If it is a major activity, the Court has noted that a claimant would be 
required to show an inability to work in a "broad range of jobs" rather than a specific job. See 
Sutton v. United Airlines. Inc., 527 U.S .  470, 492 ( 1 999). 

9 See, e.g. , United States v. Southern Management Corp., 955 F.2d 9 1 4, 9 1 9  (4th Cir. 1 992) 
(discussing exclusion in 42 U.S.C.  § 3602(h) for "current, illegal use of or addiction to a 
controlled substance") .  
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how the circumstances have changed so that he no longer poses a direct threat. A provider may 
also obtain satisfactory assurances that the individual will not pose a direct threat during the 
tenancy. The housing provider must have reliable, objective evidence that a person with a 
disability poses a direct threat before excluding him from housing on that basis. 

Example 1 :  A housing provider requires all persons applying to rent an 
apartment to complete an application that includes information on the applicant's  
current place of residence. On her application to rent an apartment, a woman 
notes that she currently resides in Cambridge House. The manager of the 
apartment complex knows that Cambridge House is a group home for women 
receiving treatment for alcoholism. Based solely on that information and his 
personal be lief that al coholics are likely to caus e disturbances and damage 
property, the manager rejects the applicant. The rejection is unlawful because it is 
based on a generalized stereotype related to a disability rather than an 
individualized assessment of any threat to other persons or the property of others 
based on reliable, objective evidence about the applicant 's  recent past conduct. 
The housing provider may not treat this applicant differently than other applicants 
based on his subjective perceptions of the potential problems posed by her 
alcoholism by requiring additional documents, imposing different lease terms, or 
requiring a higher security deposit. However, the manager could have checked 
this applicant' s  references to the same extent and in the same manner as he would 
have checked any other applicant 's  references. If such a reference check revealed 
objective evidence showing that this applicant had posed a direct threat to persons 
or property in the recent past and the direct threat had not been eliminated, the 
manager could then have rejected the applicant based on direct threat. 

E xample 2: James X, a tenant at the Shady Oaks apartment complex, is 
arrested for threatening his neighbor while brandishing a baseball bat. The Shady 
Oaks' lease agreement contains a term prohibiting tenants from threatening 
violence against other residents. Shady Oaks' rental manager investigates the 
incident and learns that James X threatened the other resident with physical 
violence and had to be physically restrained by other neighbors to keep him from 
acting on his threat. Following Shady Oaks' standard practice of strictly enforcing 
its "no threats" policy, the Shady Oaks rental manager issues James X a 30-day 
notice to quit, which is the first step in the eviction process. James X's attorney 
contacts Shady Oaks' rental manager and explains that James X has a psychiatric 
disabil ity that causes him to be physically violent when he stops taking his 
prescribed medication. Suggesting that his client will not pose a direct threat to 
others if proper safeguards are taken, the attorney requests that the rental manager 
grant James X an exception to the "no threats" policy as a reasonable 
accommodation based on James X's  disability. The Shady Oaks rental manager 
need only grant the reasonable accommodation if James X's  attorney can provide 
satisfactory assurance that James X will receive appropriate counseling and 
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periodic medication monitoring so that he will no longer pose a direct threat 
during his tenancy. After consulting with James X, the attorney responds that 
James X is unwilling to receive counseling or submit to any type of periodic 
monitoring to ensure that he takes his prescribed medication. The rental manager 
may go forward with the eviction proceeding, since James X continues to pose a 
direct threat to the health or safety of other residents. 

6. What is a " reasonable accommodation" for purposes of the Act? 

A "reasonab le accommodation" is a change, e xception, or adjustment to a rule, pol icy, 
practice, or service that may be necessary for a person with a disability to have an equal 
opportunity to use and enjoy a dwelling, including public and common use spaces. Since rules, 

policies, practices, and services may have a different effect on persons with disabi lities than on 
other persons, treating persons with disabilities exactly the same as others will sometimes deny 
them an equal opportunity to use and enjoy a dwelling. The Act makes it unlawful to refuse to 
make reasonable accommodations to rules, policies, practices, or services when such 
accommodations may be necessary to afford persons with disabilities an equal opportunity to use 
and enjoy a dwelling. 

To show that a requested accommodation may be necessary, there must be an identifiable 
relationship, or nexus, between the requested accommodation and the individual ' s  disability. 

Example 1 :  A housing provider has a policy of providing unassigned parking 
spaces to residents. A resident with a mobility impairment, who is substantially 
limited in her ability to walk, requests an assigned accessible parking space close 
to the entrance to her unit as a reasonable accommodation. There are available 
parking spaces near the entrance to her unit that are accessible, but those spaces 
are available to all residents on a first come, first served basis. The provider must 

make an exception to its policy of not providing assigned parking spaces to 
accommodate this resident. 

Example 2: A housing provider has a policy of requiring tenants to come to the 
rental office in person to pay their rent. A tenant has a mental disability that 
makes her afraid to leave her unit. Because of her disability, she requests that she 
be permitted to have a friend mail her rent payment to the rental office as a 
reasonable accommodation. The provider must make an exception to its payment 
policy to accommodate this tenant. 

Example 3 :  A housing provider has a "no pets" policy. A tenant who is deaf 

requests that the provider allow him to keep a dog in his unit as a reasonable 
accommodation. The tenant explains that the dog is an assistance animal that will 
alert him to several sounds, including knocks at the door, sounding of the smoke 
detector, the telephone ringing, and cars coming into the driveway. The housing 
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provider must make an exception to its ''no pets" policy to accommodate this 
tenant. 

7. Are there any instances when a provider can deny a request for a reasonable 

accommodation without violating the Act? 

Yes. A housing provider can deny a request for a reasonable accommodation if the 

requ est was not made by or on behalf of a p erson with a di sabili ty or ifthere is no di sab ili ty
related need for the accommodation. In addition, a request for a reasonable accommodation may 
be denied if providing the accommodation is not reasonable - i.e. ,  if it would impose an undue 
financial and administrative burden on the housing provider or it would fundamentally alter the 
nature of the provider's operations. The determination of undue financial and administrative 
burden must be made on a case-by-case basis involving various factors, such as the cost of the 

requested accommodation, the financial resources of the provider, the benefits that the 
accommodation would provide to the requester, and the availability of alternative 
accommodations that would effectively meet the requester's disability-related needs. 

When a housing provider refuses a requested accommodation because it is not reasonable, 
the provider should discuss with the requester whether there is an alternative accommodation that 
would effectively address the requester's disability-related needs without a fundamental alteration 
to the provider's operations and without imposing an undue financial and administrative burden . 
If an alternative accommodation would effectively meet the requester's disability-related needs 
and is reasonable, the provider must grant it. An interactive process in which the housing 
provider and the requester discuss the requester's disability-related need for the requested 
accommodation and possible alternative accommodations is helpful to all concerned because it 
often results in an effective accommodation for the requester that does not pose an undue 
financial and administrative burden for the provider. 

Example: As a result of a disability, a tenant is physically unable to open the 
dumpster placed in the parking lot by his housing provider for trash collection. 

The tenant requests that the housing provider send a maintenance staff person to 
his apartment on a daily basis to collect his trash and take it to the dumpster. 
Because the housing development is a small operation with limited financial 
resources and the maintenance staff are on site only twice per week, it may be an 
undue financial and administrative burden for the housing provider to grant the 
requested daily trash pick-up service. Accordingly, the requested accommodation 
may not be reasonable. If the housing provider denies the requested 
accommodation as unreasonable, the housing provider should discuss with the 
tenant whether reasonab le accommodations cou ld be provi ded to meet the tenant's 
disability-related needs - for instance, placing an open trash collection can in a 
location that is readily accessible to the tenant so the tenant can dispose of his 
own trash and the provider's maintenance staff can then transfer the trash to the 
dumpster when they are on site. Such an accommodation would not involve a 
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fundamental alteration of the provider's operations and would involve little 
financial and administrative burden for the provider while accommodating the 
tenant's disability-relatoo needs. 

There may be instances where a provider believes that, while the accommodation 

requested by an individual is reasonable, there is an alternative accommodation that would be 
equally effective in meeting the individual's disability-related needs. In such a circumstance, the 
provider should discuss with the individual if she is  willing to accept the alternative 
accommodation. However, providers should be aware that persons with disabilities typically 
have the most accurate knowledge about the functional limitations posed by their disability, and 
an individual is not obligated to accept an alternative accommodation suggested by the provider 
if she believes it will not meet her needs and her preferred accommodation is reasonable. 

8. What is a "fundamental alteration"? 

A "fundamental alterati on" is a modi fication that alters the essential nature of a provider's 
operations. 

Example: A tenant has a severe mobility impairment that substantially limits his 
ability to walk. He asks his housing provider to transport him to the grocery store 
and assist him with his grocery shopping as a reasonable accommodation to his 

disability. The provider does not provide any transportation or shopping services 
for its tenants, so granting this request would require a fundamental alteration in 
the nature of the provider's operations. The request can be denied, but the 
provider should discuss with the requester whether there is any alternative 
accommodation that would effectively meet the requester's disability-related needs 
without fundamentally altering the nature of its operations, such as reducing the 
tenant's need to walk long distances by altering its parlcing policy to allow a 
volunteer from a local community service organization to park her car close to the 
tenant's unit so she can transport the tenant to the grocery store and assist him 
with his shopping. 

9. What happens if providing a requested accommodation involves some costs on 
the part of the housing provider? 

Courts have ruled that the Act may require a housing provider to grant a reasonable 
accommodation that involves costs, so long as the reasonable accommodation does not pose an 
undue financial and administrative burden and the requested accommodation does not constitute 
a fundamental alteration of the provider's operations. The financial resources of the provider, the 
cost of the reasonable accommodation, the benefits to the requester of the requested 
accommodation, and the availability of other, less expensive alternative accommodations that 
would effectively meet the applicant or resident's  disability-related needs must be consideroo in 
determining whether a requested accommodation poses an undue financial and administrative 
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burden. 

1 0. What happens if no agreement can be reached through the interactive process? 

A failure to reach an agreement on an accommodation request is  in effect a decision by 

the provider not to grant the requested accommodation. If the individual who was denied an 
accommodation files a Fair Housing Act complaint to challenge that decision, then the agency or 
court receiving the complaint will review the evidence in light of applicable law- and decide if 
the housing provider violated that law. For more information about the complaint process, see 
question 1 9  below. 

1 1 . May a housing provider charge an extra fee or requi re an additional deposit 
from applicants or residents with disabilities as a condition of granting a reasonable 

accommodation? 

No. Housing providers may not require persons with disabilities to pay extra fees or 
deposits as a condition of receiving a reasonable accommodation. 

Example 1 :  A man who is substantially limited in his ability to walk uses a 
motorized scooter for mobility purposes. He applies to live in an assisted living 
facil ity that has a policy prohibiting the use of motorized vehicles in buildings and 
elsewhere on the premises. It would be a reasonable accommodation for the 
facility to make an exception to this policy to permit the man to use his motorized 
scooter on the premises for mobility purposes. Since allowing the man to use his 
scooter in the buildings and elsewhere on the premises is a reasonable 
accommodation, the facility may not condition his use of the scooter on payment 
of a fee or deposit or on a requirement that he obtain liability insurance relating to 

the use of the scooter. However, since the Fair Housing Act does not protect any 
person with a disability who poses a direct threat to the person or property of 
others, the man must operate his motorized scooter in a responsible manner that 
does not pose a significant risk to the safety of other persons and does not cause 
damage to other persons' property. If the individual's use of the scooter causes 
damage to his unit or the common areas, the housing provider may charge him for 
the cost of repairing the damage (or deduct it from the standard security deposit 
imposed on all tenants), if it is the provider's practice to assess tenants for any 
damage they cause to the premises. 

Example 2: Because of his disability, an applicant with a hearing impairment 
needs to keep an assistance animal in his unit as a reasonable accommodation. 
The housing provider may not require the applicant to pay a fee or a security 
deposit as a condition of allowing the applicant to keep the assistance animal. 
However, if a tenant's assistance animal causes damage to the applicant's unit or 
the common areas of the dwelling, the housing provider may charge the tenant for 
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the cost of repairing the damage (or deduct it from the standard security deposit 
imposed on all tenants), if it is the provider's practice to assess tenants for any 
damage they cause to the premises. 

1 2 .  When and how should an individual request an accommodation? 

Under the Act, a resident or an applicant for housing makes a reasonable accommodation 
request whenever she makes clear to the housing provider that she is requesting an exception, 
change, or acljustment to a rule, policy, practice, or service because of her disabil ity. She should 
explain what type of accommodation she is requesting and, if the need for the accommodation is 
not readily apparent or not known to the provider, explain the relationship between the requested 
accommodation and her disability. 

An applicant or resident is not entitled to receive a reasonable accommodation unless she 
requests one. However, the Fair Housing Act does not require that a request be made in a 
particular manner or at a particular time. · A person with a disability need not personally make the 
reasonable accommodation request; the request can be made by a family member or someone 
else who is acting on her behalf. An individual making a reasonable accommodation request 
does not need to mention the Act or use the words "reasonable accommodation. "  However, the 
requester must make the request in a manner that a reasonable person would understand to be a 
request for an exception, change, or adjustment to a rule, policy, practice, or service because of a 
disability. 

Although a reasonable accommodation request can be made orally or in writing, it is 
usually helpful for both the resident and the housing provider if the request is made in writing. 
This will help prevent misunderstandings regarding what is being requested, or whether the 
request was made. To facilitate the processing and consideration of the request, residents or 
prospective residents may wish to check with a housing provider in advance to determine if the 
provider has a preference regarding the manner in which the request is made. However, housing 
providers must give appropriate consideration to reasonable accommodation requests even if the 
requester makes the request orally or does not use the provider's preferred forms or procedures 
for making such requests. 

Example: A tenant in a large apartment building makes an oral request that she 
be assigned a mailbox in a location that she can easily access because of a 
physical disability that limits her ability to reach and bend. The provider would 
prefer that the tenant make the accommodation request on a pre-printed form, but 
the tenant fails to complete the fonn. The provider must consider the reasonable 
accommodat ion request even though the tenant would not use the provi der's 
designated form. 

13. Must a housing provider adopt formal procedures for processing requests for a 
reasonable accommodation? 
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• No. The Act does not require that a housing provider adopt any formal procedures for 
reasonable accommodation requests. However, having formal procedures may aid individuals 
with disabilities in making requests for reasonable accommodations and may aid housing 

providers in assessing those requests so that there are no misunderstandings as to the nature of 
the request, and, in the event of later disputes, provide records to show that the requests received 
proper consideration. 

A provider may not refuse a request, however, because the individual making the request 
did not follow any formal procedures that the provider has adopted. If a provider adopts formal 

procedures for processing reasonable accommodation requests, the provider should ensure that 
the procedures, including any forms used, do not seek information that is not necessary to 
evaluate if a reasonable accommodation may be needed to afford a person with a disability equal 
opportuni ty to use and enj oy a dwelling. See Quest ions 1 6  - 1 8 ,  which discuss the  disabili ty
related information that a provider may and may not request for th e purposes o f  evaluating a 
reasonable accommodation request. 

14. Is a housing provider obligated to provide a reasonable accommodation to a 

resident or applicant if an accommodation has not been requested? 

No. A housing provider is only obligated to provide a reasonable accommodation to a 
resident or applicant if a request for the accommodation has been made. A provider has notice 
that a reasonable accommodation request has been made if a person, her family member, or 

someone acting o n  her behalf requests a ch ange , exception, or adj ustment to a rul e, poli cy, 
practice, or service because of a disability, even ifthe words "reasonable accommodation" are 
not used as part of the request. 

1 5. What if a housing provider fails to act promptly on a reasonable 

accommodation request? 

A provider has an obligation to provide prompt responses to reasonable accommodation 
requests. An undue delay in responding to a reasonable accommodation request may be deemed 
to be a failure to provide a reasonable accommodation. 

16 .  What inquiries, if any, may a housing provider make of cu rrent or potential 

residents regarding the existence of a disability when they have not asked for an 
accom modation? 

Under the Fair Housing Act, it is usually unlawful for a housing provider to ( 1 )  ask if an 
applicant for a dwelling has a disability or if a person intending to reside in a dwelling or anyone 
associated with an applicant or resident has a disability, or (2) ask about the nature or severity of 
such persons' disabilities. Housing providers may, however, make the following inquiries, 

provided these inquiries are made of all applicants, including those with and without disabilities: 
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• An i nqu iry i nto an appli cant 's abil ity to meet the requi rements of tenancy; 

An inquiry to determine if an applicant is a current illegal abuser or addict 
of a controlled substance; 

• An inquiry to determine if an applicant qualifies for a dwelling legally 

available only to persons with a disability or to persons with a particular 
type of disability; and 

• An inquiry to determine if an applicant qualifies for housing that is legally 
available on a priority basis to persons with disabilities or to persons with 
a particular disability. 

Example 1 :  A housing provider offers accessible units to persons with 
disabi lities needing the features of these units on a priority basis. The provider 
may ask applicants if they have a disability and if, in light of their disability, they 
will benefit from the features of the units . However, the provider may not ask 
applicants if they have other types of physical or mental impairments. If the 
applicant's disability and the need for the accessible features are not readily 
apparent, the provider may request reliable information/documentation of the 
disability-related need for an accessible unit. 

Example 2: A housing provider operates housing that is legally limited to 

persons with chronic mental illness. The provider may ask applicants for 
information needed to determine if they have a mental disability that would 
qualify them for the housing. However, in this circumstance, the provider may 
not ask applicants if they have other types of physical or mental impairments. If it 
is not readily apparent that an applicant has a chronic mental disability, the 
provider may request reliable information/documentation of the mental disabil ity 
needed to qualify for the ho using. 

In some instances, a provider may also request certain information about an applicant's or 
a resident's disability if the applicant or resident requests a reasonable accommodation. See 
Questions 1 7  and 1 8  below. 

1 7. What k inds of i nformation , if any, may a housin g provider request from a 
person with an obvious or known disability who is requesting a reasonable 
accommodation? 

A provider is entitled to obtain information that is necessary to evaluate if a requested 
reasonable accommodation may be necessary because of a disability. If a person 's  disabil ity is 
obvious, or otherwise known to the provider, and if the need for the requested accommodation is 
also readily apparent or known, then the provider may not request any additional information 
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about the requester's disability or the disability-related need for the accommodation. 

If the requester's disability is known or readily apparent to the provider, but the need for 
the accommodation is not readily apparent or known, the provider may request only information 
that is necessary to evaluate the disability-related need for the accommodation. 

Example 1 :  An applicant with an obvious mobility impairment who regularly 
uses a walker to move around asks her housing provider to assign her a parking 
space near the entrance to the building instead of a space located in another part of 
the park ing l ot. Since the physical disabi lity (i. e., difficulty walking) and the 
disability-related need for the requested accommodation are both readily apparent, 
the provider may not require the applicant to provide any additional information 
about her disability or the need for the requested accommodation. 

E xample 2: A rental applicant who uses a wheelchair advises a housing provider 
that he wishes to keep an assistance dog in his unit even though the provider has a 

"no pets" policy. The applicant's  disability is readily apparent but the need for an 
assistance animal is not obvious to the provider. The housing provider may ask 
the applicant to provide information about the disability-related need for the dog. 

Example 3: An applicant with an obvious vision impairment requests that the 
leasing agent provide assistance to her in filling out the rental application form as 
a reasonable accommodation because of her disability. The housing provider may 
not require the applicant to document the existence of her vision impairment. 

1 8. If a disability is not obvious, what kinds of information may a housing provider 

request from the person with a disability in support of a requested accommodation? 

A housing provider may not ordinarily inquire as to the nature and severity of an 
individua l's d isabil ity (see Answer 1 6, above). However, in response to a request for a 
reasonable accommodation, a housing provider may request reliable disability-related 
information that ( 1 )  is necessary to verify that the person meets the Act's definition of disability 
(i. e. ,  has a physical or mental impairment that substantially limits one or more major life 
activities), (2) describes the needed accommodation, and (3) shows the relationship between the 
person's  disability and the need for the requested accommodation. Depending on the 
individual 's  circumstances, information verifying that the person meets the Act's definition of 
disability can usually be provided by the individual himself or herself (e.g., proof that an 
individual under 65 years of age receives Supplemental Security Income or Social Security 
Disability Insurance benefits10 or a credible statement by the individual). A doctor or other 

10  Persons who meet the definition of disability for purposes of receiving Supplemental 
Security Income ("SSI") or Social Security Disability Insurance ("SSDI") benefits in most cases 
meet the definition of disability under the Fair Housing Act, although the converse may not be 
true. See e.g. ,  Cleveland v. Policy Management Systems Corp., 526 U.S .  795, 797 ( 1 999) 
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medical professional, a peer support group, a non-medical service agency, or a reliable third party 
who is in a position to know about the individual's disability may also provide verification of a 
disability. In most cases, an individual's medical records or detailed information about the nature 
of a person's disability is not necessary for this inquiry. 

Once a housing provider has established that a person meets the Act's definition of 
disability, the provider's request for documentation should seek only the information that is  
necessary to evaluate if the reasonable accommodation is needed because of a disability. Such 
information must be kept confidential and must not be shared with other persons unless they 
need the information to make or assess a decision to grant or deny a reasonable accommodation 
request or unless disclosure is required by law (e.g. , a court-issued subpoena requiring 
disclosure). 

1 9. If a person believes she has been u nlawfully denied a reasonable 
accommodation, what should that person do if she wishes to challenge that denial under the 

Act? 

When a person with a disability believes that she has been subjected to a discriminatory 
housing practice, including a provider's wrongful denial of a request for reasonable 
accommodation, she may file a complaint with HUD within one year after the alleged denial or 
may file a lawsuit in federal district court within two years of the alleged denial. If a complaint is 
filed with HUD, HUD will investigate the complaint at no cost to the person with a disability. 

There are several ways that a person may file a complaint with HUD: 

• By placing a toll-free call to 1 -800-669-9777 or TTY 1 -800-927-9275;  

• By completing the "on-line" complaint form available on the HUD internet site: 
http://www.hud.gov; or 

• By mailing a completed complaint form or letter to: 

Office of Fair Housing and Equal Opportunity 
Department of Housing & Urban Development 
45 1 Seventh Street, S .W. ,  Room 5204 
Washington, DC 204 1 0-2000 

(noting that SSDI provides benefits to a person with a disability so severe that she is unable to do 
her previous wmk and cannot engage in any other kind of substantial gainful work whereas a 
person pursuing an action for disability discrimination under the Americans with Disabilities Act 

may state a claim that "with a reasonable accommodation" she could perform the essential 
functions of the job). 
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Upon request, HUD will provide printed materials in alternate formats (large print, audio 

tapes, or Braille) and provide complainants with assistance in reading and completing forms. 

The Civil Rights Division of the Justice Department brings lawsuits in federal courts 
across the country to end discriminatory practices and to seek monetary and other relief for 

individuals whose rights under the Fair Housing Act have been violated. The Civil Rights 
Division initiates lawsuits when it has reason to believe that a person or entity is involved in a 
"pattern or practice" of discrimination or when there has been a denial of rights to a group of 

persons that raises an issue of general public importance. The Division also participates as 
amicus curiae in federal court cases that raise important legal questions involving the application 
and/or interpretation of the Act. To alert the Justice Department to matters involving a pattern or 

practice of discrimination, matters involving the denial of rights to groups of persons, or lawsuits 
raising issues that may be appropriate for amicus participation, contact: 

U.S .  Department of Justice 
Civil Rights Division 
Housing and Civil Enforcement Section - G St. 
950 Pennsylvania Avenue, N .W. 
Washington, DC 20530 

For more information on the types of housing discrimination cases handled by the Civil 
Rights Division, please refer to the Housing and Civil Enforcement Section's website at 
http://www.usdoj.gov/crt/housing/hcehome.html 

A HUD or Department of Justice decision not to proceed with a Fair Housing Act matter 
does not foreclose private plaintiffs from pursuing a private lawsuit. However, litigation can be 
an expensive, time-consuming, and uncertain process for all parties. HUD and the Department of 
Justice encourage parties to Fair Housing Act disputes to explore all reasonable alternatives to 
litigation, including alternative dispute resolution procedures, such as mediation. HUD attempts 
to conciliate all Fair Housing Act complaints. In addition, it is the Department of Justice's policy 
to offer prospective defendants the opportunity to engage in pre-suit settlement negotiations, 
except in the most unusual circumstances. 
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