
15.1008.04000 

Amendment to: SB 2377 

FISCAL NOTE 
Requested by Legislative Council 

04/16/2015 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I eves and approonat1ons ant1cmated under current law. 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

General Fund Other Funds General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision. 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

Engrossed SB 2377 with Conference Committee Amendments defines commercial leonardite, separate and distinct 
from coal. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

In this version of the bill, commercial leonardite is taxed at the same rate as existing coal severance tax - $.375 per 
ton. Therefore, there is no fiscal impact to this bill. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation. 



Name: Kathryn L. Strombeck 

Agency: Office of Tax Commissioner 

Telephone: 328-3402 

Date Prepared: 04/18/2015 



• 
15.1008.03000 

Amendment to: SB 2377 

FISCAL NOTE 
Requested by Legislative Council 

04/02/2015 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d .. td d I eves an appropnat1ons ant1c1pa e un er current aw. 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

General Fund Other Funds General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

Engrossed SB 2377 with House Amendments defines commercial leonardite, separate and distinct from coal. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

In this version of the bill , commercial leonardite is taxed at the same rate as existing coal severance tax - $.375 per 
ton . Therefore , there is no fiscal impact to this bill. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation. 



Name: Kathryn L. Strombeck 

Agency: Office of Tax Commissioner 

Telephone: 328-3402 

Date Prepared: 04/06/201 5  



15.1008.02000 

Amendment to : SB 2377 

FISCAL NOTE 
Requested by Legislative Council 

02/25/2015 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d 't' r· td d ti eves an appropna 10ns an 1c1pa e un ercurren aw. 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

General Fund Other Funds General Fund Other Funds General Fund Other Funds 

Revenues $(2,500) 

Expenditures 

Appropriations 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters) . 

Engrossed SB 2377 redefines coal to exclude leonardite , removes leonardite from coal severance taxation , and 
imposes a 25-cent per ton leonardite severance tax. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

Industry experts indicate there are approximately 10,000 tons of leonardite mined in North Dakota each year. This 
bill would remove this from coal severance taxation, which would reduce total coal severance taxes by an estimated 
$7500 for the 2015-17 biennium. Section 18 of the bill imposes a 25-cent per ton leonardite severance tax. This will 
generate an estimated $5000 during the 2015-17 biennium. The net change in revenue due to engrossed SB 2377 
is an estimated reduction in revenues totaling $2500 for the biennium. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 



C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation. 

Name: Kathryn L. Strombeck 

Agency: Office of Tax Commissioner 

Telephone: 328-3402 

Date Prepared: 03/04/2015 



2015 SENATE ENERGY AND NATURAL RESOURCES 

SB 2377 



2015 SENATE STANDING COMMITTEE MINUTES 

Energy and Natu ral  Resou rces 
Fort Lincoln Room , State Capitol 

SB 2377 
2/20/201 5 

24203 

D Subcommittee 
D Conference Committee 

Committee Clerk Signature 

Explanation or reason for i ntrod uction of bi l l /resol utio n :  

Relating to the defin ition of coal and leonardite. 

Min utes : 8 Attachments 

Chairman Schaible opened the hearing, role was taken and al l  members were present except for 
Senator Laffen 

Senator Bekkedahl :  District 1 .  See attachment #1 . ( . 35-4:55) 

Shawn Wenko: Executive Director Wil l iston Economic Development. See attachment #2 
(5 : 32-6 :22) 

Robert Harms: Leonard ite Products. The amendments that you have in front of you are 
techn ical in nature and we worked with the Publ ic Service Commission on them . See 
attachment #3. (6 :48- 1 0 :48) 

Cherie Harms: President of Leonard ite P rodu cts.  See attac hment #4 . ( 1 1  :40-22 :48) 

Senator Triplett: I s  there leonard ite in other places? 

Cherie Harms: The leonard ite found in North Dakota is bel ieved to be the best in the world .  

Senator Triplett: Can you tel l  me why the royalty rate red uction process takes so long on 
the federal level? 

Cherie Harms: It takes a long t ime, you need a letter from the governor, have to send to 
Washington D . C .  and they wi l l  go through it and it make take 6 months to a year. Our 
business model is so d ifferent. 

Lyndon Bucher: American Col loid Company. See attachment #5. (25 :0 1 -37:08) 

Senator Triplett: This d i lemma doesn't affect you or you r  company yet? 



Senate Energy and Natural Resources Committee 
SB 2377 
02/20/201 5  
Page 2 

Lyndon Bucher: Yes . 

Senator Triplett What kind of royalty do you pay on your private and state minerals? 

Lyndon Bucher: State m ineral is $.25 and private minera l  rate is $ .50 .  

Casey Furey: Attorney, Pub l ic  Service Commission. See attachment #6 .  (38: 35-40:48) 

Ed Murphy: State Geologist. See attachment #7 (4 1 :  1 6-43 :09) 

Senator Murphy: How does this occur in nature? Is it ttien· part of the overburden? 

Ed Murphy: If you are with in  20 or 30 feet of the surface. I have found it at 200 feet deep it 
was left at or more than.  

Senator Trip lett: How much of leonard ite in North Dakota is in  federa l  or state lands? 

Ed Murphy: Throughout western North Dakota . If you have any l ign ite close to the surface 

Tyler Hamman :  D irector of Government Affairs Lign ite Counci l .  I would l ike to introduce Mr.  
Brian Bjel la ,  an attorney with Crowley F leck and secretary/treasurer of the Lign ite Counci l  
Board of Directors . 

Brian Bjel la :  Attorney, Crowley Fleck. See attachment #8 . (47:07-53:26) 

Senator Trip lett: You referenced the Supreme Court of the Un ited States without a citation; 
can you get that for us? You a lso say that we should k i l l  the bi l l  because we haven't had a 
chance to look at other statutes. 

Brian Bjel la :  I wanted to point them out as potentia l ly having the impact as it relates to this 
change. This is a matter of federal law, when they reserved the land and it determines who 
owns the land.  

Senator Trip lett: People from the fed are tel l ing the other testifiers that leonard ite is treated 
d ifferently in North Dakota than anywhere else? 

Brian Bjel la :  I am not sure the answer, it doesn't' make sense to me. If you look at the 
interior board of land appeals they would seem l ike it is a federal law matter and not a state 
law matter. A reservation of coal and other m inerals does i nclude gravel .  What did 
congress mean when it  said coa l? 

Senator Hogue: You mention that you could change the ownersh ip  of the leonard ite. Do 
they see commercia l  value in  leonard ite; do they sel l  i t  or anything beyond blending it? 

Brian Bjel la :  I am not certain  to the answer of your question .  I th ink that it is encountered on 
occasion and it can be used for a blending product, I am not a n  expert on that. 



Senate Energy and Natural Resources Committee 
SB 2377 
02/20/201 5  
Page 3 

Senator Triplett: Can I ask if anyone who has usefu l information for us? 

There was no further testimony or d iscussion,  Chairman Schaib le closed the hearing on SB 
2377 and the committee was adjourned . 



2015 SENATE STANDING COMMITTEE MINUTES 

Energy and Natura l Resou rces 
Fort Lincoln Room , State Capitol 

SB 2377 
2/24/201 5 

24277 

D Subcommittee 
D Conference Committee 

Committee Clerk Signature 

Explanation or  reason for i ntrod uction of bi l l/resolutio n :  

Relating to the defin ition of coal and leonardite. 

Min utes : chment 

Chairman Schaible opened the committee work on SB 2377, role was taken and al l  members were 
present. 

Senator Armstrong handed out an amendment. See attachment #1 . 

Senator Armstrong: Pretty much all of them amendments moving through this thing are a 
combination of the Publ ic Service Commission, the lawyer for the coal agencies about definitions 
and Bob Harms technical corrections. All the way through we talked to all involved and got the 
changes in some other places and legislative council determ ined where they were and were not 
needed to some degree or another, the tax portion is at the end, the only change that I put in is on 
page 1 4 , l ine 23-26 and this was an attem pt to alleviate the unique situations with coal reservations 
throughout the history, there are people who reserved only coal. Typical ly when you do a mineral 
reservation it is oi l ,  gas, coal and all other minerals so leonardite would fall into that category. In 
order to al leviate some of those concerns I put the language in from 23-26, 'for the purpose of the 
lease or reservation leonardite is coal unless it is specifically excluded . Now it is being specifically 
being excluded in recent past and now for anyone who is entering into these types of things. That 
would be in affect going forward and going past. I think that this should al leviate the concerns of the 
coal company and remove leonardite from the definition of coal .  

Senator Triplett: I n  your introduction you mentioned the Publ ic Service Commission, Mr .  Harms, 
someone else but you didn't mention Ed Murphy, our state geologist, and he offered some 
amendments did you consider those? They were incorporated into his testimony maybe it is not 
necessary but since you had mentioned you were going to try and include everyone. 

Senator Armstrong: If we would l ike to this could be easily added to, it is just adding a word in a 
different section of code. I wil l  reference Mr. Murphy's testimony but I wil l add the word leonardite in 
39- 1 2-01 subsection 7 as i t  appears on th is .  I th ink i t  wi l l  be a new section of the bi l l  so i t  would go 
in the end actual ly. 

Senator Triplett: It looks l ike virtually everything else is 38- 1 4 . 1 for the most part. In section 2 of the 
amendment it references 38-1 2. 1 so that gets pretty close to it. 

-1 
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Senator Armstrong: It is just a technical correction so I think that it wi l l  be easiest for our staff, g iven 
the late time, to put it at the end. 

Senator Armstrong made a motion to further amend amendment with a second by Senator Murphy, 
there was no further d iscussion, rol l was taken and the motion passed on a 6-0-0 vote. Senator 
Armstrong then made a motion to adopt the further amended .0 1 001 amendment with a second by 
Senator Murphy, there was no further d iscussion, roll was taken and the motion passed on a 6-0-0 
vote. Senator Armstrong then made a motion for a do pass as further amended with a second by 
Senator Murphy. 

Chairman Schaible: I talked to the tax commissioner's office about the tax impl ications of this bi l l  
and they d idn't think that there would be any issues with this. 

There was no further d iscussion, rol l  was taken, the motion passed on a 6-0-0 count and Senator 
Armstrong carrying the bi l l  to the floor. 

Chairman Schaible then adjourned the committee. 



15.1008.01001 
Title. 

Prepared by the Legislative Council staff for 
Senator Armstrong 

February 21 , 2015 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2377 

Page 1, line 1, after "to" insert "create and enact section 57-61-01 .9 of the North Dakota 
Century Code, relating to severance tax for leonardite; and to" 

Page 1, line 1, after "reenact" insert "section 1-01-40," 

Page 1, line 7, remove the first "and" 

Page 1, line 8, after "38-14.1-37" insert ", and section 47-10-24" 

Page 1, after line 10, insert: 

"SECTION 1. AMENDMENT. Section 1-01-40 of the North Dakota Century 
Code is amended and reenacted as follows: 

1-01-40. Coal - Definition. 

Wherever the word "coal" appears in the laws of this state, or in the resolutions 
of the legislative assembly, it means all kinds of coal , and includes what is known as 
lignite coal and leonardite, unless a contrary intention plainly appears or otherwise 
defined ." 

Page 2, line 6, remove "or leonardite" 

Page 2, line 8, remove "or leonardite" 

Page 2, line 23, remove "or leonardite" 

Page 2, line 29, remove "or leonardite" 

Page 3, line 12, remove "or leonardite" 

Page 4, line 5, remove "or leonardite" 

Page 4, line 8, remove "or" 

Page 4, line 9, remove "leonardite" 

Page 4, line 18, remove "or leonardite" 

Page 4, line 26, remove "leonardite" 

Page 5, line 7, remove the second "or" 

Page 5, line 8, remove "leonardite" 

Page 5, line 12, remove "or leonardite" 

Page 6, line 3, remove "or leonardite" 

Page 7, line 5, after "coal" insert "or leonardite" 

Page 13, after line 21 , insert: 

"SECTION 16. AMENDMENT. Section 47-10-24 of the North Dakota Century 
Code is amended and reenacted as follows: 

Page No. 1 15.1008.01001 



47-10-24. Description and definition of minerals in leases and 
conveyances . 

.L All conveyances of mineral rights or royalties in real property in this state, 
excluding leases, shall be construed to grant or convey to the grantee 
thereof all minerals of any nature whatsoever except those minerals 
specifically excluded by name in the deed, grant, or conveyance, and their 
compounds and byproducts, but shall not be construed to grant or convey 
to the grantee any interest in any gravel , clay, or scoria unless specifically 
included by name in the deed, grant, or conveyance. 

~ NeExcept as provided in subsection 3. a lease of mineral rights in this 
state sflaUmay not be construed as passing any interest to any minerals 
except those minerals specifically included and set forth by name in the 
lease. For the purposes of this paragraphsubsection, the naming of either 
a specific metalliferous element, or nonmetalliferous element, and if so 
stated in lease, shall be deemed to include all of its compounds and 
byproducts, and in the case of oil and gas, all associated hydrocarbons 
produced in a liquid or gaseous form so named shall be deemed to be 
included in the mineral named. The use of the words "all other minerals" or 
similar words of an all-inclusive nature in any lease shall not be construed 
as leasing any minerals except those minerals specifically named in the 
lease and their compounds and byproducts . 

~ Any conveyance or lease of coal in this state grants. conveys. or leases to 
the grantee any leonardite in the same real property. unless leonardite is 
excluded by name. This subsection applies to every conveyance or lease 
of coal in this state. regardless of when the conveyance or lease was or is 
made. 

SECTION 17. Section 57-61-01 .9 of the North Dakota Century Code is created 
and enacted as follows: 

57-61-01.9. Severance tax on leonardite in lieu of sales and use taxes. 

A tax of twenty-five cents per ton of two thousand pounds [907.18 kilograms] is 
imposed on all leonardite severed for sale or for industrial purposes within this state. A 
mine operator shall remit the tax for each month within twenty-five days after the end of 
each month to the state tax commissioner. The mine operator shall submit the tax with 
any report or any form required by the state tax commissioner." 

Renumber accordingly 

Page No. 2 15.1008.01001 



15.1008.01002 
Title.02000 

Prepared by the Legislative Council staff for 
Senate Energy and Natural Resources 
Committee 

February 24, 2015 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2377 

Page 1, line 1, after "to" insert "create and enact section 57-61-01.9 of the North Dakota 
Century Code, relating to severance tax for leonardite; and to" 

Page 1, line 1, after "reenact" insert "section 1-01-40, subsection 7 of section 38-12-01," 

Page 1, line 7, remove the first "and" 

Page 1, line 8, after "38-14.1-37" insert", and section 47-10-24" 

Page 1, after line 10, insert: 

"SECTION 1. AMENDMENT. Section 1-01-40 of the North Dakota Century Code 
is amended and reenacted as follows: 

1-01-40. Coal - Definition. 

Wherever the word "coal" appears in the laws of this state, or in the resolutions 
of the legislative assembly, it means all kinds of coal, and includes what is known as 
lignite coal and leonardite, unless a contrary intention plainly appears or is otherwise 
defined." 

SECTION 2. AMENDMENT. Subsection 7 of section 38-12-01 of the North 
Dakota Century Code is amended and reenacted as follows: 

7. "Subsurface minerals" means all naturally occurring elements and their 
compounds, leonardite, volcanic ash, precious metals, carbonates, and 
natural mineral salts of boron, bromine, calcium, fluorine , iodine, lithium, 
magnesium, phosphorus, potassium, sodium, thorium, uranium, and sulfur, 
and their compounds, but does not include sand and gravel and rocks 
crushed for sand and gravel." 

Page 2, line 6, remove "or leonardite" 

Page 2, line 8, remove "or leonardite" 

Page 2, line 23, remove "or leonardite" 

Page 2, line 29, remove "or leonardite" 

Page 3, line 12, remove "or leonardite" 

Page 4, line 5, remove "or leonardite" 

Page 4, line 8, remove "or" 

Page 4, line 9, remove "leonardite" 

Page 4, line 18, remove "or leonardite" 

Page 4, line 26, remove "leonardite" 

Page 5, line 7, remove the second "or" 

Page No. 1 15.1008.01002 



Page 5, line 8, remove "leonardite" 

Page 5, line 12, remove "or leonardite" 

Page 6, line 3, remove "or leonardite" 

Page 7, line 5, after "coal" insert "or leonardite" 

Page 13, after line 21, insert: 

"SECTION 17. AMENDMENT. Section 47-10-24 of the North Dakota Century 
Code is amended and reenacted as follows: 

47-10-24. Description and definition of minerals in leases and 
conveyances. 

i All conveyances of mineral rights or royalties in real property in this state, 
excluding leases, shall be construed to grant or convey to the grantee 
thereof all minerals of any nature whatsoever except those minerals 
specifically excluded by name in the deed, grant, or conveyance, and their 
compounds and byproducts, but shall not be construed to grant or convey 
to the grantee any interest in any gravel, clay, or scoria unless specifically 
included by name in the deed, grant, or conveyance. 

2. Except as provided in subsection 3, a lease of mineral rights in this state 
sfia.Umay not be construed as passing any interest to any minerals except 
those minerals specifically included and set forth by name in the lease. For 
the purposes of this paragraphsubsection, the naming of either a specific 
metalliferous element, or nonmetalliferous element, and if so stated in 
lease, shall be deemed to include all of its compounds and byproducts, 
and in the case of oil and gas, all associated hydrocarbons produced in a 
liquid or gaseous form so named shall be deemed to be included in the 
mineral named. The use of the words "all other minerals" or similar words 
of an all-inclusive nature in any lease shall not be construed as leasing any 
minerals except those minerals specifically named in the lease and their 
compounds and byproducts. 

3. Any conveyance or lease of coal in this state grants, conveys, or leases to 
the grantee any leonardite in the same real property, unless leonardite is 
excluded by name. This subsection applies to every conveyance or lease 
of coal in this state. regardless of when the conveyance or lease was or is 
made. 

SECTION 18. Section 57-61-01 .9 of the North Dakota Century Code is created 
and enacted as follows: 

57-61-01.9. Severance tax on leonardite in lieu of sales and use taxes. 

A tax of twenty-five cents per ton of two thousand pounds [907 .18 kilograms 1 is 
imposed on all leonardite severed for sale or for industrial purposes within this state. A 
mine operator shall remit the tax for each month within twenty-five days after the end of 
each month to the state tax commissioner. The mine operator shall submit the tax with 
any report or any form required by the state tax commissioner." 

Page No. 2 15.1008.01002 



Renumber accordingly 

Page No. 3 1 5. 1 008 .01 002 



2015 SENATE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. 2377 

Senate Energy and Natural Resources 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken Further Amend 

Date: 2/24/2015 
Roll Call Vote #: 1 

Committee 

Motion Made By Senator Armstrong Seconded By Senator Murphy 

Senators Yes No Senators Yes No 

Chairman Schaible x Senator Murphy x 
Vice Chair Unruh x Senator Triplett x 
Senator ArmstronQ x 
Senator HoQue x 
Senator Laffen x 

Total 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 



2015 SENATE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. 2377 

Senate Energy and Natural Resources 

D Check here for Conference Committee 

Legislative Council Amendment Number 15.1008.01001 

Action Taken Move Amendments 

Date: 2/24/2015 
Roll Call Vote #: 2 

Committee 

Motion Made By Senator Armstrong Seconded By Senator Murphy 

Senators Yes No Senators Yes No 

Chairman Schaible x Senator Murphy x 
Vice Chair Unruh x Senator Triplett x 
Senator Armstrong x 
Senator Hogue x 
Senator Laffen x 

Total 

Absent O 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 



2015 SENATE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. 2377 

Senate Energy and Natural Resources 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken Do Pass as Further Amended 

Date: 2/24/2015 
Roll Call Vote #: 3 

Committee 

Motion Made By Senator Armstrong Seconded By Senator Murphy 

Senators Yes No Senators Yes No 

Chairman Schaible x Senator Murphy x 
Vice Chair Unruh x Senator Triplett x 
Senator Armstrong x 
Senator Hogue x 
Senator Laffen x 

Total (Yes) _6 __________ No _1 _____________ _ 

Absent O ------------------------------
Floor Assignment Senator Armstrong 

If the vote is on an amendment, briefly indicate intent: 

--- -------; 



Com Standing Committee Report 
February 25, 2015 7:56am 

Module ID: s_stcomrep_37 _002 
Carrier: Armstrong 

Insert LC: 15.1008.01002 Title: 02000 

REPORT OF STANDING COMMITTEE 
SB 2377: Energy and Natural Resources Committee (Sen. Schaible, Chairman) 

recommends AMENDMENTS AS FOLLOWS and when so amended, recommends 
DO PASS (6 YEAS, 1 NAYS, 0 ABSENT AND NOT VOTING). SB 2377 was placed 
on the Sixth order on the calendar. 

Page 1, line 1, after "to" insert "create and enact section 57-61 -01.9 of the North Dakota 
Century Code, relating to severance tax for leonardite; and to" 

Page 1, line 1, after "reenact" insert "section 1-01-40, subsection 7 of section 38-12-01," 

Page 1, line 7, remove the first "and" 

Page 1, line 8, after "38-14.1-37" insert", and section 47-10-24" 

Page 1, after line 10, insert: 

"SECTION 1. AMENDMENT. Section 1-01-40 of the North Dakota Century 
Code is amended and reenacted as follows: 

1-01-40. Coal - Definition. 

Wherever the word "coal" appears in the laws of this state, or in the 
resolutions of the legislative assembly, it means all kinds of coal, and includes what 
is known as lignite coal and leonardite, unless a contrary intention plainly appears or 
is otherwise defined." 

SECTION 2. AMENDMENT. Subsection 7 of section 38-12-01 of the North 
Dakota Century Code is amended and reenacted as follows: 

7. "Subsurface minerals" means all naturally occurring elements and their 
compounds, leonardite, volcanic ash, precious metals, carbonates, and 
natural mineral salts of boron, bromine, calcium, fluorine, iodine, lithium, 
magnesium, phosphorus, potassium, sodium, thorium, uranium, and 
sulfur, and their compounds, but does not include sand and gravel and 
rocks crushed for sand and gravel." 

Page 2, line 6, remove "or leonardite" 

Page 2, line 8, remove "or leonardite" 

Page 2, line 23, remove "or leonardite" 

Page 2, line 29, remove "or leonardite" 

Page 3, line 12, remove "or leonardite" 

Page 4, line 5, remove "or leonardite" 

Page 4, line 8, remove "or" 

Page 4, line 9, remove "leonardite" 

Page 4, line 18, remove "or leonardite" 

Page 4, line 26, remove "leonardite" 

Page 5, line 7, remove the second "or'' 

Page 5, line 8, remove "leonardite" 

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_37 _002 
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Page 5, line 12, remove "or leonardite" 

Page 6, line 3, remove "or leonardite" 

Page 7, line 5, after "coal" insert "or leonardite" 

Page 13, after line 21, insert: 

Module ID: s_stcomrep_37 _002 
Carrier: Armstrong 

Insert LC: 15.1008.01002 Title: 02000 

"SECTION 17. AMENDMENT. Section 47-10-24 of the North Dakota Century 
Code is amended and reenacted as follows: 

47-10-24. Description and definition of minerals in leases and 
conveyances . 

.1. All conveyances of mineral rights or royalties in real property in this state, 
excluding leases, shall be construed to grant or convey to the grantee 
thereof all minerals of any nature whatsoever except those minerals 
specifically excluded by name in the deed, grant, or conveyance, and 
their compounds and byproducts, but shall not be construed to grant or 
convey to the grantee any interest in any gravel, clay, or scoria unless 
specifically included by name in the deed, grant, or conveyance. 

2. Except as provided in subsection 3, a lease of mineral rights in this state 
sAa#may not be construed as passing any interest to any minerals except 
those minerals specifically included and set forth by name in the lease. 
For the purposes of this paragraphsubsection. the naming of either a 
specific metalliferous element, or nonmetalliferous element, and if so 
stated in lease, shall be deemed to include all of its compounds and 
byproducts, and in the case of oil and gas, all associated hydrocarbons 
produced in a liquid or gaseous form so named shall be deemed to be 
included in the mineral named. The use of the words "all other minerals" 
or similar words of an all-inclusive nature in any lease shall not be 
construed as leasing any minerals except those minerals specifically 
named in the lease and their compounds and byproducts. 

~ Any conveyance or lease of coal in this state grants. conveys. or leases 
to the grantee any leonardite in the same real property. unless leonardite 
is excluded by name. This subsection applies to every conveyance or 
lease of coal in this state, regardless of when the conveyance or lease 
was or is made. 

SECTION 18. Section 57-61-01 .9 of the North Dakota Century Code is 
created and enacted as follows: 

57-61-01.9. Severance tax on leonardite in lieu of sales and use taxes. 

A tax of twenty-five cents per ton of two thousand pounds [907.18 kilograms] 
is imposed on all leonardite severed for sale or for industrial purposes within this 
state. A mine operator shall remit the tax for each month within twenty-five days after 
the end of each month to the state tax commissioner. The mine operator shall submit 
the tax with any report or any form required by the state tax commissioner." 

Renumber accordingly 
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xpla nation or reason for i ntrod uction of bi l l/resolution : 

Relating to severance tax for leonard ite; relating to the defin ition of coal  and leonard ite . 

Minutes : JI Attachments 1, 2, 3, 4, 5, 6 

Cha irman Porter: Opens hearing .  

Senator Bekkedahl ,  District 1 :  Written testimony #1 

Representative Patrick Hatlestad,  District 1 ,  Wil l isto n :  Written testimony #2 

Robert Harms, Lobbyist for Leonard ite Products, The Harms Group:  (written testimony 
#3 expla ins amendments) The BLM (Bureau of Land Management) is treating Leonardite 
as coa l and it's the only place in the country that they do this .  The federal government has 
essentia l ly increased the royalty rate after Leonard ite products began business in the last 
six of seven years . The have increased the royalty rate by tenfold so there is a conflict 
between Leonard ite prod ucts and the federa l  government and whether or not they can 
apply a tenfold increase in  this royalty. Every time we try to resolve that issue the BLM 
points back to the North Dakota law that says North Dakota defines Leonard ite as coal 
therefor we are going to apply federal coal royalty and you are paying tenfold of what you 
were paying when you began business. That is why the bi l l  is here .  If you approve the bi l l  
what wil l  happen is Leonard ite wi l l  continue to be mined in  North Dakota , probably wi l l  grow 
in that process, the publ ic service commission wi l l  reta in jurisd iction over Leanoardite, we 
wil l  have a severance tax imposed on Leanoard ite and we expect that the BLM wi l l  then 
actual ly follow North Dakota law with the change that this bi l l  contemplates. 

Rep. Glen Froseth : What is the tax on leonard ite now? 

Harms : I t's the same as coal .  

Cherie Harms, President/ Owner Leonardite Products: Written testimony #4 

Rep. Mike Lefor: If Senator b i l l  2377, is that the only road block left with BLM? 



• 

House Energy and Natural Resources Committee 
SB 2377 
Mar. 1 3, 201 5 
Page 2 

C Harms:  We would hope so but I cannot speak for the federal government. 

Rep. Mike Lefor: Did they l ist any other reasons other than the fact that the state defines it 
as coa l? 

C .  Harms: No.  

Rep. Glen Froseth : The severance tax of includes the weight as i t  comes out of the 
ground . Is there a separate loya lty fee to the landowner besides this tax? 

C. Harms: We pay a tax to the state, we pay the landowner for the use of their land while 
we mine it, and then we pay the federa l  government a royalty for each ton that we sel l .  

Rep. Glen Froseth : The fee to land owner based on  a blanket royalty payment or by the 
ton that is extracted? 

C. Harms:  it's a onetime rental fee. 

Rep. Roger Braba ndt: There are two mines in the state near Wil l iston, where is the other 
one? 

C. Harms: American colloid in the south west corner of state . 

Rep. Dick Anderson : How is leornad ite classified in other states? 

C Harms: It's considered a salable minera l  instead of royalties. 

Rep. Bob H u nskor: Why sold out of state and not in state? 

C. Harms:  Leonard ite is not a bi-product it is the product that we mine. There is leonardite 
associated with l ign ite, ours is not. Ours is leonard ite, a layer of coal ,  leonard ite and a 
layer of coa l .  I bel ieve our competition is the same way. The reason it is not used in the 
Bakken because the Bakken uses oil based dr i l l ing muds. Leonard ite in its natural form or 
processed is used in water based dr i l l ing .  Water based dr i l l ing is used in Colorado, 
Louisiana,  Texas and off shore dr i l l ing .  We have a potentia l customer that buys leonard ite, 
they buy it sh ip it to Houston ,  Houston ships it to Egypt and they turn it into a product cal led 
organo l ignite . They sell it a l l  over the eastern hemisphere.  They also ship some back to 
Houston and Houston sh ips it back up to North Dakota . 

Rep. Glen Froseth : How is it used in agricu lture? 

C. Harms:  It is used as a fert i l izer add itive . As a chelator so your  fertil izers wi l l  work better 
and it a lso adds organic matter or carbon to your  soi l .  When we fi rst started the business 
we thought it was going to be an entire export market but we are not able to keep up with 
the domestic demand.  What has happened over the years is NPK has depleted some of 
the organic matter from soi l .  So a lot of  the fert i l izer compan ies are adding leonard ite to 
their ferti l izers which wi l l  make the NPK ferti l izers work better and then add organic matter 
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to their soi l .  Perhaps the only p lace in the world that doesn't need more organic matter 
would be the Red River Valley. 

Rep. M ike Nathe:  What is the current severance tax? 

C. Harms: 37 cent a ton plus 2 cents for the l ign ite research fund .  

Rep. George Keiser: The issue is  you do not want to be declared coal  so you don't have to 
pay the severance tax? 

C. Harms: No, we are happy to pay a severance tax to the state of North Dakota the issue 
is the federal government want to impose on us a royalty of over 1 8  dol lars a ton and they 
are saying they are doing it because in the state of North Dakota leonard ite is defined as 
coal .  All we are trying to do is basically change the defin ition of coal  to exclude leonard ite 
in North Dakota and come up with a separate defin ition for leonard ite so that the federal 
government wi l l  not impose coal  rules and regu lations on leonard ite . 

Rep. George Keiser: They do impose that in  coal prod ucts. 

C. Harms:  They are except we are appeal ing it. We have three appeals and royalty rate 
red uction petition in  with the BLM.  

Rep. Mike Nathe:  The current severance tax is  37 cents a ton ,  the b i l l  is asking in  section 
1 8  25 cents per ton, why the reduction? 

C. Harms: Because leonard ite comes out of the ground with h igh water content, we have 
to take it to a processing p lant, d ry it, screen it and then we bag it. Sometimes in one ton 
totes and sometimes in 50 lbs. bags. We wi l l  pay per ton that comes out of the ground but 
at the same time we don't want to pay a severance tax for water. 

Rep. George Keiser: This change isn't what it appears to be? Shouldn't this fiscal note be 
larger? 

C. Harms: When I met with the tax department in  Ju ly it is not a big revenue generated for 
this state . So to go from 37 . 5  cents to 25 cents a ton it's not going to impact the state . 

Rep. Mike Nathe:  The big coal compan ies now that take the coa l out, are they grabbing 
leonard ite and burning it too and paying severance tax on it? 

C. Harms: I don't want to speak for them. 

Rep. Corey Mock: There was a proposed amendment on defin ition of coa l .  Comparing i t  to 
your  language and I'm noticing some d ifferences most l ikely techn ica l .  We have the words 
oxid ized and non-oxid ized . We have consolidated l ign ite coa l is current defin ition ,  your 
proposed defin ition removes the word consolidated and there is the 8 ,300 British thermal 
un its per pound moist and minera l  matter free which is removed from the defin ition in  yours. 
Why the d ifference in the amendments . 
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C. Harms:  Leonard ite a lone is not used to produce energy. It is not combustib le; it has 
lower BTU va lue than woodch ips or macadamia nuts . 

Rep. Corey Mock: I wou ld be curious why some of that language is being req uested to be 
removed form code? 

C. Harms:  Leonardite is oxid ized l ign ite. It is no longer l ign ite. You have a l l  heard of peat. 
So peat turns in to coal and coal turns into leonard ite . We want to d ifferentiate ourselves 
from coal  because it is a completely d ifferent compound and has d ifferent uses . 

Rep. B i l l  Devl i n :  If it doesn't get separate out do coal compan ies d iscard it or do they burn 
it as part of coal? 

C. Harms:  I bel ieve I have the answer but I don't want to answer for them. I wi l l  let them 
hand le it. 

Vice Chairman Damschen : Are there other states that have leonard ite? 

C. Harms: There are other states that have it but leonard ite only refers to the resvers in  
North Dakota and i t  is named after A .G .  Leonard the first geolog ist of North Dakota 

Rep. Glen Froseth : How much reserve of leonard ite is there? 

C. Harms: There's enough to last my l ife time. It's al l over western North Dakota . The 
benefits of the particu lar area where we are min ing and where we want to mine is also a 
federa l coal reserve is that it is close to Wi l l iston ,  it's on top and it's easy to get to . 

Rep. Mike Nathe:  Walk me through your  process , you take the leonard ite off the top and 
coa l company gets the rest? 

C. Harms : There is no l ign ite in our reserves . We h i re an excavator to d ig it out and we 
have a dump truck and front end loader. There are three layers .  The bottom one is 20 feet 
deep. It is a very simple operation .  We take it then from the mine three mi les to our 
processing plant where we have a retro fitted drum dryer, we d ry it, screen it, package it 
and we sh ip it in  ra i l  cars or trucks. 

Rep. Mike Nathe:  It's not always connected to the l ign ite? 

C. Harms: No,  ours is not .  

Lyndon Bucher, American Col loid Com pany (ACC): Written testimony #5 

Vice Chairman Damschen:  Has there been a m ine that the government SLM would be 
taxing? 

Bucher: American Col loid has not m ined federal m inerals as of yet. We wou ld l ike to. I 
believe leonard ite products, that is kind of their main issue is they are currently min ing 
leonard ite at the loyalty rate. 
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Rep. George Keiser: Two important points as I see it; one is declaring that leonard ite is 
not a coal product. To separate it in  code and then the reason to get rid of the coal 
severance taxation and go to a leonard ite taxation is to reinforce the concept that th is is not 
a coal product. We wou ld have to do both of those to make this thing work, is that correct? 

Buscher: I real ly cannot add ress the tax side of it. I am sure Cherie cou ld address that. 
Aga in  the severance tax side of it is not rea lly the issue. I am going to stick my neck out 
here and say if we left the severance tax alone we would sti l l  be ok with it. I t's that federal 
royalty and the LBA process and deal ing with the federa l government that is the real issue. 

Rep. George Keiser: It's the reference that it's a coal  severance tax, you can't take it out of 
the coal section and sti l l  apply a coal severance tax. 

Buscher: Correct. 

l l lona Jeffcoat-Sacco, General  Counsel-Pu bl ic Service Comm ission: Written testimony 
#6. 

Tylor Hamon, Di rector of Government affairs for the Lig nite Energy Counsel: As a 
genera l matter I th ink the l ign ite industry is very sympathetic and supportive to a solution for 
what these leonard ite compan ies are facing from the coal m ine perspective we know it 
certain ly is not easy deal ing with the federal government and mineral issues. Having said 
that we did have some concerns with the bil l as introduced and the Lign ite counsel testified 
i n  opposition of this bi l l  on the senate side. We were concerned with once you severed 
leonard ite from the defin ition of coal that could create issues with m ineral rights and title 
ownersh ip .  The senate did include some amendments to the bi l l  that addressed our 
concerns and unparticu lar I just want to d raw your attention to in  the bil l on page 14 l ines 
28 through 3 1 . That was language that was offered by the senate as an amendment. That 
protects our existing coal leases and our title concerns so it is absolutely critical that that is 
in b i l l .  To fol low up on that I want to draw your attention to the last page, the severance tax 
on leonard ite, in  response to the question raised by Mr. Nathe. Currently coal mine 
operators in the state, they do strip out the smal l  meta l leonard ite as I understand it on the 
top of the coa l seam and they blend that with the coal and burn it in the power plant. They 
do pay the 37.4 cent severance tax on that. So if this b i l l  were enacted that portion of the 
leonard ite that they are blending wou ld be subject to this new 25 cent per ton .  Those are 
basically my comments on the b i l l  as passed by the senate. With the amendments that 
have been offered today we haven't had much of an opportun ity for d iscussion and we just 
want to make sure the defin ition proposed to change the defin ition of coal  in the first page, 
it might be ok we just want to make sure we have a chance to fu l ly analyze those. 

Rep. George Keiser: You would anticipate that with the passing of this legis lation that any 
leonard ite extracted by coa l compan ies, whether it is burned or not burned , wou ld have the 
new tax formu la appl ied to that weight. If that is your statement do you know whether this 
fiscal note incorporates that change for what the coal m in ing compan ies would be doing? 
Hamon: You are correct to the extent that if the leonard ite is stripped off and blended with 
the coal ,  however many tons of leonard ite were blended would be subject to the 25 cents 
per ton and then the coal would sti l l  be subject to the 37 . 5  cent. As I understand is if the 
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leonard ite is stripped off it is part of the over burden, they don't pay a severance tax on that. 
As far as the fiscal note I wouldn't be the one to answer that. 

Rep. Mike Nathe:  My concern is the fiscal note I don't th ink is right. What is the current tax 
on l ign ite? 

Hamon : 37 . 5  cent per ton severance tax and then there is also a coal conversion tax when 
it is burned in the power plant which comes out to 37.5 cents per ton .  

Rep. Mike Nathe:  I f  this b i l l  were to pass with the 3 7 . 5  cent severance tax, how would it 
work? How do they know how much leonard ite they have blended with the l ign ite? 

Hamon : I'm not sure .  

Chairman Porter: The mineral component, the language in here protects your  already 
leased property, what wi l l  happen in the future? Who owns the new minerals? 

Hamon : Yes as I understand it there would have to be a new lease for coal and leonard ite 
if that is part of the min ing process. As far as the mineral rights specifica l ly, we have a 
couple of attorneys here that are better su ited to answer that question . 

David Strayle: Our objections were considered in the senate and I th ink protected pretty 
wel l .  I guess I have a number of points I want to make. Our objection i n  trying to work with 
leonard ite products and what their s ituation is with the federa l  government is we 
sympath ize with them. I can tel l  you and assure you as a coal m in ing company that mines 
our coal for power generation the federal government is probably extremely d ifficult to work 
with .  I th ink it is important to point out that some of the earlier testimony regarding what we 
pay for royalty. What we and what I mean by we, I am referring to those of us in the power 
generation side. We don't have an interest in the leonard ite products. We want to be very 
clear today that we are not trying to mess things up with them but we want to make sure 
our interests are protected from the power generation side. I th ink it is important to point 
out the federa l  statute guarantees that a 1 2 . 5  percent royalty is paid on federal coa l .  When 
you apply for a federal lease you pay 1 2 . 5  percent on that roya lty . After you receive the 
lease and you are a successfu l bidder on the federa l  coal lease you are then al lowed if you 
are lucky enough to be in the fort un ion l ign ite reserve, which all of North Dakota coa l is. 
You are a l lowed to then apply for a federal royalty rate red uction. That federa l  royalty rate 
red uction is a long process. If I remember right prior to me joining North American Coal 
that process was put in place mainly due to our company asking for rel ief from the federal 
government because that federa l  coa l was subject to us going around it .  It d idn 't make 
sense to us.  It made sense for us to mine that coal  and pay a royalty on it. However at 
1 2 . 5  percent that n umber is so far out of line with what we pay the state royalty, it so far out 
of line to what we pay at the private. So we worked out an agreement over the course of 
about 1 5  years . We worked out a process of where the federal government wou ld come in 
and examine our books ,  look at what we paid for private coal ,  what we paid for state coal ,  
and they wou ld use a blended average based on those two numbers and they would set 
their rate. Currently today that number is at about 2 .2  percent if it is granted . It doesn't say 
they have to g rant it. If it is g ranted we wil l  pay that rate. We have been lucky enough over 
the past 1 5  years to receive those rate reductions but I can assure you it takes about 6 to 8 
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to 1 0  years some times to go through that process . One other piece I wou ld l ike to say is 
that last session if you remember correctly for the non-new members here ,  the state of 
North Dakota put in  a very s imi lar process prior to 20 1 3 . The state of North Dakota 
charged a flat 6 percent or 25 cents per ton ,  but that was real ly dominated by the 6 percent 
of the sel l ing price .  We asked the state of North Dakota for rel ief from that and you guys 
al lowed the State Land Board to renegotiate those leases to come down to a fair market 
value because the jeopardy of us going around those tons, because at some point they are 
just uneconomica l to go after. That process is very much in place and we appreciate it. I n  
the Words of a former president we feel her pain .  We understand that process very wel l ,  
we have guys who have been doing i t  for 30 someth ing years in our  company. It is a very 
onerous process and l ike I said the senate d id take care of our issues with the leasing 
pieces. J ust read ing through the amendments th is morn ing we do have some issues 
potentially that we hope you can address . We have a couple questions that we th ink need 
to go on the record so we don't m iss them; the fi rst amendment on page 1 removing l i ne 1 6  
through 1 8 , I assume but I a m  not sure that you want to create two sections of code or two 
defin it ions with in  the defin it ion of code.  As I read that amendment you would be taking out 
l ines 1 6  through 1 8  and redefin ing what coal means I th ink that needs to be addressed , 
because right now you are currently taking it out of the bi l l  which does not remove it from 
law and then you are going to redefine coal .  Whenever the word coal appears in  laws of 
the state you have the defin it ion and then you have this new defin ition as wel l ,  so that 
needs to be taken care of. The un intended consequences of that would cause, I think title 
attorneys some problems. It is a lso important to know that anytime you change the 
defin ition of coal it could cause issues of whether it is a m inera l  or not a m inera l .  Anytime 
you change a defin ition you are going to create that uncertainty. Not that we can't l ive with 
it but we would l ike to be a part of the solution .  I f  you g o  to page 3 l ine 1 ,  i t  maybe be 
beneficial if you decide to go down th is route that you had the words at the end of the first 
sentence there "for purposes of th is section". Page 3 l ine 2 1  would she be made clear on 
the defin ition of "h igh" .  Page 1 4  section 1 7  l ine 28 you may have to look at that issue and 
we would be happy to work with you on that to make sure you get the proper defin ition .  I 
th ink with that I wi l l  j ust turn to a couple of the questions; what wil l  we do if this b i l l  is 
passed into law? I wi l l  assure you that our business guys wil l  look at this and they wi l l  
suggest that section 1 8  we wi l l  take fu l l  advantages as judges learn at hand would only 
advise us correctly to take advantage of the code.  Not in  a way that is devious and or miss 
construed in the grey areas. Clearly we do not want to be here to take advantage and to 
reduce our severance tax we are happy paying our taxes we are happy to pay that 37 .5 
cents per ton but i f  we are a l lowed to we would be crazy not to .  So if  you want to exempt 
us out of the b i l l .  Anything you want to do we would be fine with that. We are trying to 
support leonard ite products and what they are trying to do.  

Rep. M ike Nathe:  How do you separate i t  out from leonard ite to l ign ite coal? 

Staryle: You are ta lking coa l seems that are 20ft to 1 50ft under the ground.  You are 
talking coal seems that cou ld be 6ft to 20ft thick, you may have inches of it where you 
scrape it off and just get rid of it. You may have 2ft of it. I don't know if you can tel l  it when 
you see it but for the defin ition you would want to make sure we go through and actual ly 
have a test performed . We would have to do more sampl ing and more analyzing that kind 
of th ing.  
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Rep. George Keiser: You are referring the Harms Group amendment? 

Strayle: Yes 

Rep. George Keiser: We need to work a lot on these amendments I guess is my point. 

Strayle:  Please make sure you do those right. We offer our help. Please make sure those 
defin itions are very clear in what you are changing.  

Chairman Porter: I would l ike your m ineral expert comes up.  

Chris Freese, Lan d  Manager for North American Coa l :  I th ink to get to your questions 
on who owns it, what is it, is it something new, is it someth ing d ifferent? We have had a 
number of these s ituations in North Dakota history where we have defined and redefined 
certa in substances as minerals or as substances that transfer with surface conveyances or 
reservations. I th ink that is the caution here is just to make sure that if we make this 
change that we are aware of that and we make sure that we do it in  a way to sort of l imit 
the confusion that could come out of changing the defin ition of a substance.  Form a title 
examination standpoint and from an ownership standpoint if you as a private owner or your 
attorney who is drafting your  document wasn 't aware of those changes in defin ition you 
created a lot of problems potential ly going forward where you may have reserved al l  the oi l 
and gas and other minerals but you d idn 't include the word coal so at the time your 
reservation was written coal wasn't a mineral  so it sudden ly went with a service cyl inder 
and you thought you reserved it but you d idn't so that is what we want to try to avoid with 
changing and making leonard ite its own separate defined substance is to make sure of that 
going forward . It is not something we can't deal with we have obviously dealt with it before 
but it just creates some of that confusion and some of that potential problem . That is where 
our concerns came out. Mostly if you don't define it as going with coal in a reservation ,  
conveyance or a lease suddenly i f  we take a lease that covers coal our lease doesn't cover 
leonard ite at that point and we have a problem going forward if we mine it in our operations 
as part of our l ign ite min ing operations we may have mined it and trespassed , because we 
didn't have it leased . We want to avoid the situation where someone thought they reserved 
it and then d idn 't and now al l  the sudden they are going to get a leonard ite lease from 
someone else when our coal owner thought they owned the leonard ite . It's just one of 
those potential issues that could be created anytime you change the defin ition of a mineral 
in  code and you want to make sure to that you get the defin ition changed so that the 
amendment potential in the four purposes of this chapter leonard ite is not considered coa l .  
We want to make sure that we don't create any ambiguity in  the code so that we have a 
code section here that defines leonard ite as coal and a code section here that does not so 
that we know if a courts going to look at a reservation or conveyance or a lease in the 
future we know what defin ition they are going to use. So the title examiners know what 
defin ition they are going to use and that the title standards could be amended accord ingly if 
they need to be. 

Chairman Porter: Are there any guarantees that the federal government wi l l recogn ize it? 

Freese: No there are no guarantees. 
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Rep. George Keiser: Right now who owns it? 

Freese: The coa l  owner. 

Chairman Porter: if this b i l l  is enacted tomorrow who owns it? 

Freese :  The leonard ite owner. It is a separate defin ition .  

Chairman Porter: Is i t  surface or subsurface? 

Freese: I n  my opin ion if it was severed yesterday and conveyed a l l  gas, coal  and other 
m inerals under the defin it ion that we are doing here leonard ite would remain a minera l ,  it 
would stay with the mineral owner. I would think it would be retroactive . 

Chairman Porter: Don't you th ink it would be wise on our part to put it into law? 

Freese : Yes . 

Vice Chairman Damschen:  I s  there anyth ing that separates leonard ite that is found with 
coa l is d ifferent than that that is found separate from l ign ite. 

Freese: That is outside of my expertise. 

OPOSITION : 

Rep. B i l l  Devl i n :  I was wondering if the tax department had any thoughts or comments? 

Linda state su pervisor of assessments :  What I would say to that testimony is I was 
questioning how we would admin ister this and we just ask for an understanding of how they 
came at the change of the percentage and understood that it was based on moisture. Also 
knowing that there is moisture that would be removed with l ign ite coal ,  we would be able to 
admin ister it if it were changed . Of course the defin it ion now and the question with it 
pertain ing to the fiscal note we d id not take into consideration any of the leonard ite that 
may possibly be removed and m ined with the l ign ite so if there is any way that they would 
be able to g ive us some numbers we wou ld be able to recalcu late a fisca l note, but the way 
the fiscal note was determined was real ly simply the smal l  percentage change in the 
amount of the 37.5 cents that would be associated specifica l ly with the leonard ite that is 
reported to us.  

Rep. Glen Froseth : Would i t  be more simple if  the tax were the same? 

Li nda:  Yes. The question for us would be how will we define those reports, how wi l l  we 
recreate them , how wil l  we be certa in that the l ign ite producers are able to report them 
separately? 

Chairman Porter: We expect to hear from you with new numbers. As long as our state 
geologist is in  the room if he had any comments or concerns,  I guess I have one question 
for h im .  I n  the processes of min ing leonard ite the coal compan ies just take it i s  i t  possible 
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to take without touching the l ign ite and just m ine that solely or is there always some l ign ite 
that comes out with it? 

Ed M u rphy, State Geolog ist: It depends on where you are at. There are some areas 
where a l l  you have is a seam of leonard ite. I n  other areas it is extremely variable from a 
l ittle b it of leonard ite on top of l ign ite to on the edge of the mine that you are coming off the 
edge of an outside pit where you have more leonard ite and then it is decreasing . Aga in the 
coa l compan ies would probably tel l  you that it ranges from being fa irly straightforward to 
d ifficult to remove that. Along those same l ines as I was l istening to the testimony what I 
am wondering on page 3 l ine 2 ,  if we take the proposed defin ition of leonard ite and add to 
the end of that so it would read "leonard ite means a dark colored soft early rock that is h igh 
in  humic acid content form from the oxidation of l ign ite and is not used to generate power" . 
I n  my mind would el iminate the tax department and the compan ies trying to separate it. 
They are blending then they aren't fol lowing under the leonard ite defin ition .  This probably 
creates other problems but I thought maybe this is the simple way of taking care of that. 

Rep. Corey Mock: Do you have a defin ition for the word "h igh"? 

M u rphy: Maybe 60 percent as a breakout. Maybe it's better to use blended and burned 
instead of setting an amount. 

Hearing closed . 
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Explanation or reason for introduction of bi l l/resolution : 

Relating to severance tax for leonard ite; relating to the defin it ion of coal and leonard ite . 

M i n utes : nts 1 

Meeti ng location : Pioneer room 

Time meeti ng called to order: 09:00 am 

Mem bers present: Rep . George Keiser, Rep. Mike Lefor, 
Rep. Curt Hofstad : Absent. 

Others present (may attach attenda nce sheet): See attachment. 

Topics discussed : 
Relating to the defin ition of coal and leonard ite and relating to severance tax for leonardite. 
proposed amendments to b i l l ;  written testimony #1 . 

Motion and Vote : None 

Time of adjournment: 09:45 am 

Note : If a motion is made, a description of the motion must be provided along with the 
member seconding the motion .  A recorded rol l  cal l  vote must be taken and reported for any 
nonprocedural  motion .  
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Relating to severance tax for leonard ite ; re lating to the defin ition of coal and leonard ite. 

M i n utes : II Attachments 4 

Meeti ng location :  Pioneer room 

Time meeti ng cal led to order: 04:00 PM 

Mem bers present: Rep. George Keiser, Rep. Mike Lefor, Rep. Bob Hu nskor 

Others present (may attach attendance sheet): See attachment #4. 

Topics d iscussed : 

Relating to the defin ition of coal and leonard ite and re lating to severance tax for leonard ite; 
proposed amendments to b i l l ;  written testi mony #1 , #2, #3 . 

Defin ing Leonard ite for min ing .  

Replacing coa l with Leonard ite where pertinent. 

Tax rate for leonard ite. 

Title issues that may arise from separating Leonard ite from coal .  

Time of adjournment: 04:30 pm.  

Note : If a motion is  made, a description of the motion must be provided along with the 
member seconding the motion . A recorded rol l  cal l  vote must be taken and reported for any 
nonprocedural motion . 
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Explanation or reason for introd uction of bi l l/resolution : 

Min utes : nts f/) 

Meeti ng location : Peace Garden Room 

Time meeti ng cal led to order: 03:00 PM 

Mem bers present: Rep. George Keiser, Rep.  Mike Lefor, Rep.  Bob Hunskor 

Others present: Cherie Harms; Leonard ite Products , Tyler Hamma n ;  Lignite Energy 
Counci l ,  Chris Friez; North American Coal ,  Brian Bjel la ;  Lign ite Energy Counci l ,  Ned 
Kruger; Department of M ineral Resources-ND Geological Survey, Robert Harms,  
Leonard ite Products , l l lona Jeffcoat-Sacco; Publ ic Service Commission , Casey Furey; 
Public Service Commission ,  Jason Bohrer; Lign ite Energy Counci l  

Topics d iscussed : 
Language in  the b i l l ;  Publ ic Service Commission ,  Lig n ite Energy Counci l  and Leonard ite 
are d iscussing the language for an amendment. 

Motion and Vote : None 

Time of adjournment: 3 :02 PM 

Note : If a motion is  made, a description of the motion must be provided a long with the 
member second ing the motion . A recorded rol l  cal l  vote must be taken and reported for any 
nonprocedura l  motion . 
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Meeti ng location : Peace Garden Room 

Time meeti ng called to order: 1 0 :00 AM 

Mem bers present: Rep . George Keiser, Rep . Mike Lefor, Rep. Bob Hunskor 

Others present: Cherie Harms; Leonard ite Products, Tyler Hamman;  Lign ite Energy 
Counci l ,  Ch ris Friez; North American Coal ,  Brian Bjel la ;  Lign ite Energy Counci l ,  Brad 
Erickson ; North American Coal ,  Robert Harms,  Leonard ite Products, l l lona Jeffcoat
Sacco; Publ ic Service Commission ,  Casey Furey; Publ ic Service Commission ,  Jason 
Bohrer; Lign ite Energy Counci l  

Topics d iscussed : 
Proposed amendments (written testimony #1 , #2) to amendment 1 5 . 1 008.02002 : #3; 
Harms Group, #4 ; Lign ite Energy Counci l ,  #5 Publ ic Service Commission .  

Correction to the Harm's amendment; where i t  says, "P . 1 0  l i nes 21  and 25 remove deletion 
of "coal" (retain "coa l") .  Replace "2 1 "  with "22". 

The subcommittee agrees to the defin ition of commercial leonard ite in written testimony #4 , 
the consensus amendments in  written testimony #3, with correction .  

The subcommittee agrees to bring the amendments agreed upon from written testimony #3 
and #4 to the fu l l  Energy and Natura l  Resources Committee. 

Time of adjournment: 1 0 :36 AM 

Note : If a motion is made, a description of the motion must be provided along with the 
member seconding the motion . A recorded rol l  cal l  vote must be taken and reported for any 
nonprocedura l  motion . 
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D Subcommittee 
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Explanation or reason for introd uction of bi l l/resol ution : 

Relating to severance tax for leonard ite ; relating to the defin ition of coal  and leonard ite . 

Min utes : Attachments 2 

Chairman Porter opens hearing .  

Rep. George Keiser explains the b i l l  and amendments; written testimony #1 , and #2 . 
The b i l l  has been hog-housed due to the issues that would have come up with a tax change 
and issues with titles . By approach ing th is from a usage standpoint we el iminated all of the 
problems with wil ls and trusts and anything else that may have been involved . So, 
throughout the bil l we went through and added , where appropriate, "commercial Leonard ite 
and we kept the taxation rate the same as coal .  The b i l l  is much longer because we d id not 
have al l  of the codes properly developed in our arguments . We went to a l l  the sections of 
code that would apply to commercial leonard ite and made those corrections. There was 
some d isagreement with some of the language; the leonard ite folks wou ld have loved to 
remove the non-oxid ized and oxidized from the defin ition of coal .  We cou ldn't do that 
because then we wou ld have to define the point at which oxid ized l ign ite is considered 
leonard ite . This b i l l  treats all parties the same relative to commercial leonard ite. We have 
crafted a policy where anyone can mine leonard ite including coal companies. There was 
unanimous agreement by the subcommittee to bring these amendments to the fu l l  
committee . 

Rep. Roger Brabandt: What tax is the 37.5 cents per ton? 

Rep. George Keiser: I t  is a severance tax. 

Rep. Glen Froseth : On the tax page it says, "a tax of 37 and one half center per ton . "  

Rep. George Keiser: I th ink it's a typo. 

Rep. George Keiser: I move the amendments with the correction to change "center" to 
"cents". 
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Rep. Bob Hu nskor: Second . 

Rep. Bob H u nskor: When two entities are put into a room, they work things out. 

Voice vote : Carries 

Rep. George Keiser: I move a Do Pas as Amended . 

Rep. Bob Hu nskor: Second . 

Vote : Yes 1 3 ,  No 0 ,  Absent 0 

Rep. George Keiser: Carrier. 

Chairman Porter closes d iscussion . 

• 
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2377 

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to create and 
enact section 57-61-01 .9 of the North Dakota Century Code, relating to severance tax 
for commercial leonardite; to amend and reenact subsection 5 of section 38-11 .2-01 , 
sections 38-12.1-01 , 38-12.1-02, 38-12.1-03, 38-12.1-04, 38-12.1-05, and 38-14.1-02, 
subsection 3 of section 38-14.1-05, subsection 3 of section 38-14.1-13, subdivisions r 
and s of subsection 1 of section 38-14.1 -14, subdivision c of subsection 2 of section 
38-14.1-14,paragraph 2 of subdivision e of subsection 3 of section 38-14.1-21 , 
subdivision b of subsection 4 of section 38-14.1-21 , subsections 1 and 1.1 of section 
38-14.1-24, subdivision b of subsection 3 of section 38-14.1-24, subsections 5, 10, and 
18 of section 38-14.1-24, section38-14.1-25, subdivision b of subsection 1 of section 
38-14.1-27, subsections 1, 3, and 4 of section 38-14.1-37, section38-15-01 , 38-15-02, 
38-18-07, and section 4 7-10-24 of the North Dakota Century Code, relating to the 
definition of coal and commercial leonardite; and to provide for application . 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Subsection 5 of section 38-11 .2-01 of the North 
Dakota Century Code is amended and reenacted as follows: 

5. "Subsurface mineral" means any naturally occurring element or compound 
recovered under the provisions of chapter 38-12, but for the purpose of this 
chapter excludes coal , commercial leonardite, oil and gas, sand and 
gravel , and rocks crushed for sand and gravel. 

SECTION 2. AMENDMENT. Section 38-12.1-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-01. Legislative findings. 

The legislative assembly of the state of North Dakota finds that: 

1. The discovery and evaluation of coal or commercial leonardite deposits is 
advantageous in an industrial society. 

2. Coal or commercial leonardite occurs hidden under the ground and must 
be searched for by diverse techniques, and that the search , exploration, or 
prospecting for coal or commercial leonardite is a necessary and 
expensive prerequisite to coal or commercial leonardite extraction and for 
land use planning in coal-bearing or commercial leonardite-bearing areas. 

3. It is to the benefit of society to allow coal or commercial leonardite 
exploration and to require the information generated from exploration to be 
available to the office of the state geologist. 

SECTION 3. AMENDMENT. Section 38-12.1-02 of the North Dakota Century 
Code is amended and reenacted as follows: 
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38-12.1-02. Declaration of policy. 

It is hereby declared to be in the public interest to have persons engaged in 
coal or commercial leonardite exploration or evaluation report their findings to the office 
of the state geologist so that data on the location, quantity, and quality of coal_Q[ 
commercial leonardite, and the characteristics of associated material , will be available 
to assist the state in determining what the attitude of the state should be regarding 
future development of coal or commercial leonardite resources. 

SECTION 4. AMENDMENT. Section 38-12.1-03 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-03. Definitions. 

As used in this chapter, unless the context otherwise requires: 

1. "Coal" means a dark-colored, compact, and earthy organic rock with less 
than forty percent inorganic components, based on dry material , formed by 
the accumulation and decomposition of plant material. The term includes 
lignite in both oxidized and nonoxidized forms, whether or not the material 
is enriched in radioactive materials. The term does not include commercial 
leonardite. 

2. "Coal exploration" means: 

a. The use of any technique which when applied to the surface of the 
land will aid in the discovery or evaluation of coal or commercial 
leonardite or aid in determining the quantity and quality of coal_Q[ 
commercial leonardite present. It includes drilling or digging , 
excavating , core sample drilling and collection , diamond drilling, 
trenching , or any other type of penetration of the surface of the earth; 
or 

b. Environmental data gathering activities conducted for the purpose of 
establishing the conditions of an area prior to applying for a permit 
under chapter 38-14.1. The provisions of sections 38-12.1-04 and 
38-12.1-05 are not applicable to such environmental data gathering 
activities unless the natural land surface will be substantially disturbed 
or such activities are located on lands designated unsuitable for 
mining under section 38-14.1-05. 

3. "Commercial leonardite" means a dark-colored, soft. earthy rock formed 
from the oxidation of lignite coal. and is produced from a mine that has as 
its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

4. "Commission" means the industrial commission of the state of North 
Dakota. 

4.-.Q,, "Permit area" means a county. 

&:-.§.,, "Person" means and includes any natural person, corporation , limited 
liability company, association , partnership, receiver, trustee, executor, 
administrator, guardian, fiduciary, or other representative of any kind, and 
includes any department, agency, or instrumentality of the state or of any 
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• 
governmental subdivision thereof; the masculine gender, in referring to a 
person, includes the feminine and the neuter genders . 

6:-L "Road" means a surface or right of way for purposes of travel by land 
vehicles used in coal or commercial leonardite exploration. A road consists 
of the entire area of the right of way, including the roadbed , shoulders, 
parking and side areas, approaches, structures, ditches, and surface. 

SECTION 5. AMENDMENT. Section 38-12.1-04 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-04. Jurisdiction of commission. 

The commission has jurisdiction and authority over all persons and property, 
both public and private, necessary to effectively enforce the provisions of this chapter. 
The director of mineral resources shall act as a supervisor charged with the duty of 
enforcing the regulations and orders of the commission applicable to the provisions of 
this chapter. The commission has authority to make such investigations as it deems 
proper to determine whether facts exist which justify action by the commission. The 
commission acting through the director of mineral resources has the authority: 

1. To require : 

a. The furnishing of a reasonable bond with good and sufficient surety, 
conditioned upon the full compliance with the provisions of this 
chapter, and the rules and orders of the commission prescribed to 
govern the exploration for coal or commercial leonardite on state and 
private lands and roads used in coal or commercial leonardite 
exploration within the state of North Dakota. The person required to 
furnish the bond may elect to deposit a collateral bond, self-bond, 
cash , or any alternative form of security approved by the commission , 
or combination thereof, by which a permittee assures faithful 
performance of all requirements of this chapter and the rules and 
orders of the industrial commission . 

b. The delivery, free of charge, to the state geologist of the basic data 
collected during the course of the exploration within a reasonable time 
as may be prescribed by the state geologist. The data so submitted is 
confidential and available only to the office of the state geologist for 
official purposes for a period of two years, and such period of 
confidentiality must, upon application , be extended for one-year 
periods by the state geologist, for a total period not to exceed ten 
years unless it is demonstrated that such period should be further 
extended in order to prevent possible resulting harm to the person, or 
the person's successors and assigns, who delivered such basic data 
to the state geologist. The basic data must include, if specifically 
requested by the state geologist and if the information has been 
developed by or for a person conducting the exploration: 

(1) Sample cuts. 

(2) Drillers' logs, sample logs, radioactivity logs, resistivity logs, or 
other types of electrical or mechanical logs. 

(3) Elevation and location information on the data collection points. 
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(4) Other pertinent information as may be required by the state 
geologist. 

2. To require the plugging , covering , or reburial in an appropriate manner so 
as to protect environmental quality, general health and safety, and 
economic values of all holes, pits, or trenches excavated during the course 
of coal or commercial leonardite exploration. 

3. To promulgate and enforce rules, regu lations, and orders to effectuate the 
provisions, purpose, and intent of this chapter. 

4. To inspect all drill ing or exploration sites. For the purposes of this 
subsection , the director of mineral resou rces or the director's 
representative shall have access to all drilling or exploration installations 
regulated by this chapter for the purpose of inspection and sampling and 
shall have the authority to require the operators' aid if the director finds it 
necessary and requests it. 

5. Notwithstanding any of the other provisions of this section , the commission 
acting through the director of mineral resources shall require that any lands 
substantially disturbed in coal or commercial leonardite exploration , 
including excavations, roads, and drill holes, and the removal of necessary 
facilities and equipment be reclaimed in accordance with the applicable 
performance standards of section 38-14 .1-24. Reclamation must be 
accomplished to protect environmental quality, general health and safety, 
and economic values. 

SECTION 6. AMENDMENT. Section 38-12 .1-05 of the North Dakota Century 
Code is amended and reenacted as follows : 

38-12.1-05. Notice and drilling permit required - Exceptions - Limits on coal 
or commercial leonardite removal. 

1. It is unlawful to commence operations for drilling for the exploration for coal 
or commercial leonardite without first obtaining a permit from the director of 
mineral resources , under such rules and regulations as may be prescribed 
by the commission , and paying to the commission a fee of one hundred 
dollars for each such permit area. The permit application must include a 
description of the exploration area and the period of proposed exploration . 
The permit must be granted within thirty days after a proper application has 
been submitted . 

2. This permit may not be required: 

a. In an area where a permit to conduct surface coal mining operations is 
in effect pursuant to chapter 38-14.1 ; 

b. For holes drilled to guide excavating equipment in an operating mine; 

c. In areas where a drill hole is required by any other state agency; or 

d. For environmental data gathering activities that do not substantially 
disturb the land, unless the environmental data gathering activities are 
located on land designated unsuitable for mining under section 
38-14.1-05. 
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3. No person may remove more than two hundred fifty tons (226.80 metric 
tons] of coal or commercial leonardite pursuant to an exploration permit 
without first obtaining a permit from the public service commission . 

SECTION 7. AMENDMENT. Section 38-14.1-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-14.1-02. Definitions. 

Wherever used or referred to in this chapter, unless a different meaning clearly 
appears from the context: 

1. "Alluvial valley floors" means the unconsolidated stream-laid deposits 
holding streams where water availability is sufficient for subirrigation or 
flood irrigation agricultural activities but does not include upland areas 
which are generally overlain by a thin veneer of colluvial deposits 
composed chiefly of sediment from sheet erosion, deposits by 
unconcentrated runoff or slope wash, together with talus, other mass 
movement accumulation , and windblown deposits. 

2. "Approximate original contour" means that surface configuration achieved 
by backfilling and grading an area affected by surface coal mining 
operations so that the reclaimed area closely resembles the general 
surface configuration of the land prior to being affected by surface coal 
mining operations and blends into and complements the surrounding 
undisturbed land. 

3. "Coal" means a dark-colored compact and earthy organic rock with less 
than forty percent inorganic components , based on dry material , formed by 
the accumulation and decomposition of plant material. The term includes 
consolidated lignitic coal, in both oxidized and nonoxidized forms, having 
less than eight thousand three hundred British thermal units per pound 
(453.59 grams], moist and mineral matter free, whether or not the material 
is enriched in radioactive materials. The term does not include commercial 
leonardite. 

4. "Commercial leonardite" means a dark-colored, soft, earthy organic rock 
formed from the oxidation of lignite coal, and is produced from a mine that 
has as its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

~ "Commission" means the public service commission , or such other 
department, bureau, or commission as may lawfully succeed to the powers 
and duties of that commission . The commission is the state regulatory 
authority for all purposes relating to the Surface Mining Control and 
Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 445; 30 U.S.C. 1201 
et seq .]. 

&.-6 . "Extended mining plan" means a written statement setting forth the matters 
specified in section 38-14.1-15 and covering the estimated life of the 
surface coal mining operation . 

6-:-L "Final cut" means the last pit created in a surface mining pit sequence. 
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+,.§.,_ "Highwall" and "endwall" mean those sides of the pit adjacent to unmined 
land. 

&~ "Imminent danger to the health and safety of the public" means the 
existence of any condition or practice, or any violation of a permit or other 
requirement of this chapter in a surface coal mining and reclamation 
operation, which condition, practice, or violation could reasonably be 
expected to cause substantial physical harm to persons outside the permit 
area before such condition , practice, or violation can be abated. A 
reasonable expectation of death or serious injury before abatement exists 
if a rational person, subjected to the same conditions or practices giving 
rise to the peril , would not expose the person's self to the danger during 
the time necessary for abatemen . 

9:-10 "Operator" means any individual , person, partnership, firm, association , 
society, joint stock company, company, cooperative, corporation , limited 
liability company, or other business organization, or any department, 
agency, or instrumentality of the state, local , or federal government, or any 
governmental subdivision thereof including any publicly owned utility or 
publicly owned corporation of the state, local , or federal government, 
engaged in or controlling a surface coal mining operation . Operator does 
not include those who remove or intend to remove two hundred fifty tons 
[226.80 metric tons] or less of coal or commercial leonardite from the earth 
by coal or commercial leonardite mining within twelve consecutive 
calendar months in any one location or who remove any coal_m 
commercial leonardite pursuant to reclamation operations under chapter 
38-14.2. 

4-0,..11,_ "Other minerals" means clay, stone, sand , gravel , metalliferous and 
nonmetalliferous ores, and any other solid material or substances of 
commercial value occurring within five hundred feet [152.4 meters] or less 
of the land surface and which are excavated in solid form from natural 
deposits on or in the earth, exclusive of coal or commercial leonardite and 
those minerals which occur naturally in liquid or gaseous form . 

+i-:-12. "Other suitable strata" means those portions of the overburden determined 
by the commission to be suitable for meeting the requirements of 
subsections 2 and 17 of section 38-14.1-24 and based on data submitted 
by the permit applicant. 

42-:-13. "Overburden" means all of the earth and other materials, with the 
exception of suitable plant growth material , which lie above natural 
deposits of coal or commercial leonardite and also means such earth and 
other materials, with the exception of suitable plant growth material , 
disturbed from their natural state by surface coal or commercial leonardite 
mining operations. 

42+.14. "Performance bond" means a surety bond, collateral bond, self-bond , 
deposit, a bond issued under the state surface mining and reclamation 
bond fund , any alternative form of security approved by the commission , or 
combination thereof, by which a permittee assures faithful performance of 
all requirements of this chapter. 
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4-3:-~ "Permit" means a permit to conduct surface coal mining and reclamation 
operations issued by the commission . 

+4:-16. "Permit applicant" means a person or operator applying for a permit. 

4-e-:-17. "Permit area" means the area of land approved by the commission for 
surface coal mining operations which shall be readily identifiable by 
appropriate markers on the site. 

4-6-:-18. "Permit renewal" means the extension of the permit term for areas within 
the boundaries of the initial or existing permit, upon the expiration of the 
initial or existing permit term. 

+-7:-19. "Permit revision" means the modification of permit provisions during the 
term of the permit and includes changes in the mining and reclamation 
plans, incidental boundary extensions, and the transfer, assignment, or 
sale of rights granted under the permit. 

4-8-:-20. "Permit term" means a period of time beginning with the date upon which a 
permit is given for surface coal mining and reclamation operations under 
the provisions of this chapter, and ending with the expiration of the next 
succeeding five years plus any renewal of the permit granted under this 
chapter. 

-1-9:-21 . "Permittee" means a person or operator holding a permit. 

~22. "Person" means an individual , partnership , firm, association , society, joint 
stock company, company, cooperative, corporation, limited liability 
company, or other business organization. 

~23. "Pit" means a tract of land, from which overburden,-ef coal. or commercial 
leonardite, or OOtfl,any combination of overburden. coal. or commercial 
leonardite has been or is being removed for the purpose of surface coal 
mining operations. 

ft.24 . "Prime farmland" means lands as prescribed by commission regulation 
that have the soil characteristics and moisture supply needed to produce 
sustained high yields of adapted crops economically when treated and 
managed , including management of water, according to modern farming 
methods. Furthermore, such lands historically have been used for 
intensive agricultural purposes and are large enough in size to constitute a 
viable economic unit. 

~25. "Prime soils" means those soils that have the required soil characteristics 
(including slope and moisture supply) needed to produce sustained high 
yields of adapted crops, as determined by the state conservationist of the 
United States department of agriculture soil conservation service. 

~26. "Reclaimed" or "reclaim" means conditioning areas affected by surface 
coal mining operations to make them capable of supporting the uses which 
they were capable of supporting prior to any mining, or higher or better 
uses, pursuant to subsection 2 of section 38-14.1-24. 
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2-&:-27. "Reclamation plan" means a plan submitted by an applicant for a permit 
which sets forth a plan for reclamation of the proposed surface coal mining 
operations pursuant to subsection 2 of section 38-14.1-14. 

~28. "Refuse" means all waste material directly connected with the production 
of coal or commercial leonardite mined by surface coal mining operations. 

fr.29. "Soil amendments" means those materials added by the operator to the 
replaced overburden or suitable plant growth material , or both , to improve 
the physical or chemical condition of the soil in its relation to plant growth 
capability. 

~30. "Soil classifier" means a professional soil classifier as defined in 
subsection 4 of section 43-36-01 . 

~31. "Soil survey" means the identification and location of all suitable plant 
growth material within the proposed permit area and an accompanying 
report that describes, class ifies , and interprets for use such materials. 

~32 . "State program" means the program established by the state of North 
Dakota in accordance with the requirements of section 503 of the federal 
Surface Mining Control and Reclamation Act of 1977 [Pub. L. 95-87; 
91 Stat. 470; 30 U.S.C. 1253] to regulate surface coal mining and 
reclamation operations on lands within the state of North Dakota. 

~33. "Suitable plant growth material" means that soil material (normally the A, 
B, and portions of the C horizons) located within the proposed permit area 
which , based upon a soil survey, is found by the commission to be the 
most acceptable as a medium for plant growth when respread on the 
surface of regraded areas. 

~34. "Surface coal mining and reclamation operations" means surface coal 
mining operations and all activities necessary and incidental to the 
reclamation of such operations after July 1, 1979. 

~35. "Surface coal mining operations" means: 

a. Activities affecting the surface of lands in connection with a surface 
coal or commercial leonardite mine. Such activities include extraction 
of coal or commercial leonardite from coal or commercial leonardite 
refuse piles, excavation for the purpose of obtaining coal...Q[ 
commercial leonardite, including such common methods as contour, 
strip, auger, box cut, open pit, and area mining, the uses of explosives 
and blasting , and in situ distillation or retorting , leaching or other 
chemical or physical processing , and the cleaning , concentrating , or 
other processing or preparation , and loading of coal or commercial 
leonardite at or near the minesite, except that such activities do not 
include coal or commercial leonardite exploration subject to chapter 
38-12.1, or the extraction of coal or commercial leonardite incidental 
to reclamation operations under chapter 38-14.2; and 

b. The areas upon which such activities occur or where such activities 
disturb the natural land surface. Such areas shall also include any 
adjacent land the use of which is incidental to any such activities, all 
adjacent lands affected by the construction of new roads or the 
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improvement or use of existing roads to gain access to the site of 
such activities and for haulage, and excavations, workings, 
impoundments, dams, refuse banks, dumps, stockpiles, overburden 
piles, spoil banks, culm banks, tailings, holes or depressions, repair 
areas, storage areas, processing areas, shipping areas, and other 
areas upon which are sited structures, facilities, or other property or 
materials on the surface, resulting from or incident to such activities. 

34:-36. "Unwarranted failure to comply" means the failure of a permittee to prevent 
the occurrence of any violation of the permittee's permit or any requirement 
of this chapter due to indifference, lack of diligence, or lack of reasonable 
care, or the failure to abate any violation of such permit or this chapter due 
to indifference, lack of diligence, or lack of reasonable care. 

SECTION 8. AMENDMENT. Subsection 3 of section 38-14.1-05 of the North 
Dakota Century Code is amended and reenacted as follows: 

3. Prior to designating any land area as unsuitable for surface coal mining 
operations, the commission shall prepare a detailed statement on : 

a. The potential coal or commercial leonardite resources of the area; 

b. The demand for coal or commercial leonardite resources; and 

c. The impact of such designation on the environment, the economy, and 
the supply of coal or commercial leonardite. 

SECTION 9. AMENDMENT. Subsection 3 of section 38-14.1-13 of the North 
Dakota Century Code is amended and reenacted as follows: 

3. Upon request by the permit applicant, the commission , in its discretion, 
may designate specific information included in the plans required by 
subdivisions c and d of subsection 1 as exempt from disclosure under 
section 44-04-18, provided such specific information pertains only to the 
analysis of the chemical and physical properties of the coal or commercial 
leonardite (excepting information regarding such mineral or elemental 
contents which is potentially toxic in the environment). Each request must 
be accompanied by a statement specifying the need for nondisclosure, 
which statement must be considered part of the permit application to be 
filed for publ ic inspection as specified in subsection 2. The confidential 
information is exempt for a period not to exceed ten years subsequent to 
the date on which the request for nondisclosure was filed, unless it is 
demonstrated by the permit applicant that such period should be further 
extended in order to prevent possible resulting harm to the permit 
applicant, or the applicant's successors and assigns. 

SECTION 10. AMENDMENT. Subdivisions rand s of subsection 1 of section 
38-14.1-14 of the North Dakota Century Code are amended and reenacted as follows: 

r. Cross sections, maps or plans of the land to be affected, including the 
actual area to be mined, prepared by or under the direction of and 
certified by a registered professional engineer, a registered land 
surveyor, or a qualified professional geologist with assistance from 
experts in related fields, showing pertinent elevation and location of 
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test borings or core samplings and depicting all of the following 
information: 

(1) The nature and depth of the various strata of overburden. 

(2) The location of subsurface water, if encountered, and its quality. 

(3) The nature and thickness of any coal, commercial leonardite, or 
rider seam above the coal or commercial leonardite seam to be 
mined . 

(4) The nature of the stratum immediately beneath the coal..m 
commercial leonardite seam to be mined. 

(5) All mineral crop lines and the strike and dip of the coal..m 
commercial leonardite to be mined , within the area of land to be 
affected. 

(6) Existing or previous surface mining limits. 

(7) The location and extent of known workings of any underground 
mines, including mine openings to the surface. 

(8) The location of aquifers. 

(9) The estimated elevation of the water table. 

(10) The location of spoil , waste, or refuse areas, suitable plant 
growth material stockpiling areas and, if necessary, stockpiling 
areas for other suitable strata. 

(11) The location of all impoundments for waste or erosion control. 

(12) Any settling or water treatment facility. 

(13) Constructed or natural drainways and the location of any 
discharges to any surface body of water on the area of land to 
be affected or adjacent thereto. 

(14) Profiles at appropriate cross sections of the anticipated final 
surface configuration that will be achieved pursuant to the 
applicant's proposed reclamation plan. 

s. A statement by the applicant of the result of test borings or core 
samplings from the permit area , including logs of the drill holes, the 
thickness of the coal or commercial leonardite seam found , an 
analysis of the chemical properties of such coal or commercial 
leonardite, the sulfur content of any coal or commercial leonardite 
seam, chemical analysis of potentially toxic forming sections of the 
overburden, and chemical analysis of the stratum lying immediately 
underneath the coal or commercial leonardite to be mined. The 
provisions of this subdivision may be waived by the commission with 
respect to the specific application by a written determination that such 
requirements are unnecessary. 

SECTION 11. AMENDMENT. Subdivision c of subsection 2 of section 
38-14.1-14 of the North Dakota Century Code is amended and reenacted as follows: 
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c. The consideration which has been given to maximize the utilization 
and conservation of the coal or commercial leonardite being 
recovered so that reaffecting the land in the future can be minimized. 

SECTION 12. AMENDMENT. Paragraph 2 of subdivision e of subsection 3 of 
section 38-14.1-21 of the North Dakota Century Code is amended and reenacted as 
follows: 

(2) Not materially damage the quantity or quality of water in surface 
or underground water systems that supply these alluvial valley 
floors. This subdivision does not affect those surface coal mining 
operations which on July 1, 1979, produce coal or commercial 
leonardite in commercial quantities and are located within or 
adjacent to alluvial valley floors or have obtained specific permit 
approval by the commission to conduct surface coal mining 
operations within said alluvial valley floors. 

SECTION 13. AMENDMENT. Subdivision b of subsection 4 of section 
38-14.1-21 of the North Dakota Century Code is amended and reenacted as follows: 

b. The commission finds that the proposed surface coal mining operation 
will constitute a hazard to a dwelling house, public building , school, 
church, cemetery, commercial or institutional building , public road , 
stream, lake, or other public or private property other than property 
subject to a coal or commercial leonardite lease. 

SECTION 14. AMENDMENT. Subsections 1 and 1.1 of section 38-14.1-24 of 
the North Dakota Century Code are amended and reenacted as follows: 

1. Conduct surface coal mining operations so as to maximize the utilization 
and conservation of the coal or commercial leonardite being recovered so 
that reaffecting the land in the future through surface coal mining can be 
minimized . 

1.1. Conduct any auger mining associated with surface coal mining operations 
in a manner that will maximize recoverability of coal or leonardite and other 
mineral reserves remaining after mining activities and reclamation 
operations are completed , and seal or fill all auger holes as necessary to 
ensure long-term stability of the area and minimize any adverse impact to 
the environment or hazard to public health or safety. The commission may 
prohibit auger mining if necessary to maximize the utilization, 
recoverability, or conservation of coal or commercial leonardite resources, 
to ensure long-term stability, or to protect against any adverse impact to 
the environment or hazard to public health or safety. 

SECTION 15. AMENDMENT. Subdivision b of subsection 3 of section 
38-14.1-24 of the North Dakota Century Code is amended and reenacted as follows: 

b. The permittee, at a minimum, shall backfill , grade, and compact 
(where advisable) using all available overburden and other spoil and 
waste materials to attain the lowest practicable grade (not to exceed 
the angle of repose) , to provide adequate drainage, and to contain all 
toxic materials in order to achieve an ecologically sound land use 
compatible with the surrounding region, in those instances where: 
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(1) Surface coal mining operations are carried out over a substantial 
period of time at the same location where the operation 
transects the coal or commercial leonardite deposit; 

(2) The thickness of the coal or commercial leonardite deposits 
relative to the volume of overburden is large; and 

(3) The permittee demonstrates that the overburden and other spoil 
and waste materials at a particular point in the permit area or 
otherwise available from the entire permit area are insufficient, 
giving due consideration to volumetric expansion , to restore the 
approximate original contour. 

SECTION 16. AMENDMENT. Subsections 5, 10, and 18 of section 38-14.1-24 
of the North Dakota Century Code are amended and reenacted as follows: 

5. Remove, segregate, and respread suitable plant growth material as 
required by the commission within the permit area. The commission may 
require the permittee to segregate suitable plant growth material in two or 
more soil layers. The commission shall determine the soil layer or layers to 
be removed based upon the qual ity and quantity of suitable plant growth 
material inventoried by the soil survey required in subdivision t of 
subsection 1 of section 38-14.1-14. Based on the soil survey, the 
commission shall also determine whether other suitable strata are 
necessary to meet revegetation requirements. If other strata can be shown 
to be suitable and necessary to meet revegetation requirements , the 
commission may require the permittee to determine the areal extent of 
other suitable strata within the proposed permit area , and to remove, 
segregate, protect, and respread such material. If the suitable plant growth 
material or other suitable strata cannot be replaced on an approved graded 
area within a time short enough to avoid deterioration of such material , the 
permittee shall stockpile and stabilize such materials by establishing a 
successful cover of quick-growing plants or by other means thereafter so 
that the suitable plant growth material or other suitable strata will be 
protected from wind and water erosion and will remain free from any 
contamination by toxic material. In the interest of achieving the maximum 
reclamation provided for in this chapter, the permittee may, or at the 
discretion of the commission shall , utilize such soil amendments as 
described in subseotion 27 of section 38-14.1-02. 

10. Remove or bury all debris and other simi lar material resulting from the 
operation and bury all mine wastes a00 ... coal, and commercial leonardite 
processing wastes unless the commission approves the surface disposal 
of such wastes. If the commission approves the surface disposal of such 
wastes, the permittee shall stabilize all waste piles in designated areas 
through construction in compacted layers, including the use of 
incombustible and impervious materials if necessary, to assure that the 
final contour of the waste pile will be compatible with natural surroundings 
and that the site can and will be stabilized and revegetated according to 
the provisions of this chapter. 

18. Assume the responsibility for successful revegetation , as required by 
subsection 17, for a period of ten full years after the last year of 
augmented seeding , fertilizing , irrigation , or other work, provided that, 
when the commission approves a long-term intensive agricultural 
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postmining land use, the ten-year period of responsibility for revegetation 
commences at the date of initial planting . However, for previously mined 
areas that are affected by remining , the operator's responsibility for 
successful revegetation will extend for a period of five full years after the 
last year of augmented seeding , fertilizing , irrigation, and other work in 
order to assure compliance with the applicable standards. For the 
purposes of this subsection, "previously mined areas" are lands that were 
affected by coal or commercial leonardite mining activities prior to 
January 1, 1970, and "augmented seeding, fertilizing, irrigation, or other 
work" does not include normal conservation practices recognized locally as 
good management for the postmining land use. 

SECTION 17.AMENDMENT. Section 38-14.1-25 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-14.1-25. Prohibited mining practices. 

1. Ne8 permittee may not use any coal or commercial leonardite mine waste 
piles consisting of mine wastes, tailings, coal processing wastes, or other 
liquid or solid wastes either temporarily or permanently as dams or 
embankments unless approved by the commission, after consultation with 
the state engineer. 

2. Ne8 permittee may not locate any part of the surface coal mining and 
reclamation operations or deposit overburden, debris, or waste materials 
outside the permit area for which bond has been posted, except as 
provided in subsection 24 of section 38-14.1-03. 

3. Ne8 permittee may not deposit overburden, debris, or waste materials in 
such a way that normal erosion or slides brought about by natural causes 
will permit the same to go beyond or outside the permit area for which 
bond has been posted. 

SECTION 18. AMENDMENT. Subdivision b of subsection 1 of section 
38-14.1-27 of the North Dakota Century Code is amended and reenacted as follows: 

b. For those surface coal mining and reclamation operations which 
remove or disturb strata that serve as aquifers which significantly 
ensure the hydrologic balance of water use either on or off the mining 
site, the commission , in consultation with other appropriate state 
agencies, shall specify those: 

(1) Monitoring sites to record the quantity and quality of surface 
drainage above and below the minesite as well as in the 
potential zone of influence. 

(2) Monitoring sites to record level, amount, and samples of ground 
water and aquifers potentially affected by the mining and also 
directly below the lowermost (deepest) coal or commercial 
leonardite seam to be mined. 

(3) Records of well logs and borehole data to be maintained . 

(4) Monitoring sites to record precipitation . 
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The monitoring data collection and analysis required by this section 
must be conducted according to standards and procedures set forth 
by the commission in consultation with other appropriate state 
agencies in order to assure their reliability and validity. 

SECTION 19.AMENDMENT. Subsections 1, 3, and 4 of section 38-14.1-37 of 
the North Dakota Century Code are amended and reenacted as follows: 

1. The provisions of this chapter do not apply to any of the following activities: 

a. Extraction of coal or commercial leonardite by a landowner for the 
landowner's own noncommercial use from land owned or leased by 
the landowner. 

b. Extraction of coal or commercial leonardite as an incidental part of 
federal, state, or local government-financed highway or other 
construction under regulations established by the commission . 

3. The commission may provide or assume the cost of training coal_Q[ 
commercial leonardite operators who meet the qualifications in 
subsection 2 concerning the preparation of permit applications and 
compliance with the regulatory program. 

4. An operator who has received assistance under subsection 2 or 3 shall 
reimburse the commission for the cost of the services rendered if the 
commission finds that the operator's actual and attributed annual 
production of coal or commercial leonardite for all locations exceeds three 
hundred thousand tons [272155.41 metric tons] during the twelve months 
immediately following the date the operator is issued a surface coal mining 
and reclamation permit. 

SECTION 20. AMENDMENT. Section 38-15-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-15-01. Policy. 

It is hereby declared to be in the public interest to foster, encourage, and 
promote the development, production, and utilization of all natural resources of coal , 
commercial leonardite. oil , gas, and subsurface minerals in a manner as will prevent 
waste and allow a greater ultimate recovery of the natural resources, and to protect the 
rights of all owners so that the greatest possible economic recovery of natural 
resources be obtained in the state, to the end that landowners, royalty owners, 
producers, and the general public realize and enjoy the greatest possible good from 
these vital natural resources. 

SECTION 21. AMENDMENT. Section 38-15-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-15-02. Definitions. 

As used in this chapter, unless the context otherwise requires: 

1. "Coal" means all kinds of coal, and includes what is known as lignite coal , 
unless a contrary intention plainly appears. 
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2. "Commercial leonardite" means a dark-colored. soft. earthy rock formed 
from the oxidation of lignite coal. and is produced from a mine that has as 
its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

3. "Commission" means the industrial commission . 

3:-4. "Conflicting interests" means those interests of producers which are in 
conflict, so that full production and utilization by one producer is prohibited 
or impeded by the interests of another producer of a separate natural 
resource. 

4:-~ "Gas" means all natural gas and other fluid hydrocarbons not hereinbelow 
defined as oil. 

&.-6 . "Natural resources" means coal , oil , gas, and subsurface minerals as 
defined herein. 

G-:-L. "Oil" means crude petroleum oil and other hydrocarbons, regardless of 
gravity, which are produced at the wellhead in liquid form , and the liquid 
hydrocarbons known as distillate or condensate recovered or extracted 
from gas other than gas produced in association with oil and commonly 
known as casinghead gas. 

-7:-a_ "Owner" means the person who has the right to produce natural resources 
either for that person or others. 

8-:-9 . "Person" means any natural person, corporation , limited liability company, 
association , partnership, receiver, trustee, executor, administrator, 
guardian, fiduciary, or other representative of any kind , and includes any 
department, agency, instrumentality, or political subdivision of the state. 
The masculine gender, in referring to a person, includes the feminine and 
the neuter genders. 

9:-1Q,_ "Producer" means the owner of a well or wells , or mine or mines, capable 
of producing coal , commercial leonardite. oil , gas, or subsurface minerals. 

4-0:-11..,. "Subsurface minerals" means all naturally occurring elements and their 
compounds, volcanic ash , precious metals, carbonates, and natural 
mineral salts of boron , bromine, calcium, fluorine, iodine, lithium, 
magnesium, phosphorus, potassium, sodium, thorium, uranium, and sulfur, 
and their compounds but does not include sand and gravel and rocks 
crushed for sand and gravel. 

44-:-.1£. "Waste" means the inefficient utilization of reserves of oil, gas, subsurface 
minerals,-eF coal, or commercial leonardite. as the case may be. 

SECTION 22. AMENDMENT. Section 38-18-05 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-18-05. Definitions. 

In this chapter, unless the context or subject matter otherwise requires: 
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1. "Agricultural production" means the production of any growing grass or 
crop attached to the surface of the land , whether or not the grass or crop is 
to be sold commercially, and the production of any farm animals, including 
farmed elk, whether or not the animals are to be sold commercially. 

2. "Disturbed" means any alteration of the topsoil of the land whether the 
alteration is for the purpose of exploring for coal or commercial leonardite. 
or for the purpose of carrying out an actual mining operation . 

3. "Mineral developer" means the person who acquires at least seventy-five 
percent of the mineral rights or a lease of at least seventy-five percent of 
the mineral rights for the purpose of extracting or using the mineral for 
nonagricultural purposes. 

4. "Mineral estate" means an estate in or ownership of all or part of the 
minerals under a specified tract of land. 

5. "Mineral lease" means any lease which purports to convey the minerals or 
rights relating to the minerals under a specified tract of land separate from 
the surface, and any other type of lease which gives or conveys rights to 
minerals. 

6. "Mineral owner" means any person or persons who presently own the 
mineral estate, their successors, assigns, or predecessors in title , under a 
specified tract of land by means of a mineral deed , or by an exception or 
reservation in the deed , grant, or conveyance of the surface, or by any 
other means whatsoever. 

7. "Minerals" means coal or commercial leonardite. 

8. "Mining operation" means any type of activity, the aim of which is to 
discover the presence of minerals, or to remove the minerals so 
discovered from their original position on or in the land by any means 
whatsoever. 

9. "Surface estate" means an estate in or ownership of the surface of a 
particular tract of land . 

10. "Surface owner" means the person or persons who presently have valid 
title to the surface of the land, their successors, assigns, or predecessors 
in title, regardless of whether or not a portion of the land surface is 
occupied for a residence. 

SECTION 23. AMENDMENT. Section 38-18-07 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-18-07. Surface damage and disruption payments. 

1. Unless the mineral lease, surface lease, or consent statement executed by 
the surface owner provides for payments to the surface owner, the mineral 
developer shall annually pay to the surface owner a sum of money equal to 
the amount of damages sustained by the surface owner for loss of 
agricultural production caused by mining activity, provided that it can be 
shown that the land disturbed or to be disturbed has regularly been used 
for agricultural production. The amount of damages may be determined by 
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any formula mutually agreeable between the surface owner and the 
mineral developer. The payments contemplated by this section only cover 
land actually mined, disturbed , or to be mined during the year or years 
during which agricultural production was actually interrupted and which 
land has not been restored to the level of agricultural productivity required 
by the plan submitted pursuant to chapter 38-14.1. The payments to be 
made hereunder must be made before December thirty-first of that 
calendar year in which the loss occurred . 

2. Unless waived by the owner of a farm building, if the coal or commercial 
leonardite removal area of a surface mining operation comes within five 
hundred feet [152.4 meters] of any farm building , the mineral developer 
shall pay to the owner of the farm building either the fair market value of 
the farm building or the entire cost of removing the farm building to a 
location where the coal or commercial leonardite removal area of the 
mining operation will not come within five hundred feet [152.4 meters] of 
such building or buildings. The payments contemplated hereunder are in 
addition to any payments required by the terms of any mineral lease, 
unless the surface owner is a party to the lease and the lease provides for 
damages as contemplated in this subsection in an amount not less than 
the amount which would be recoverable under this section. 

3. The rights granted to the surface owner by this section are hereby 
declared to be absolute and unwaivable, except as provided in subsection 
2. Any instrument which purports to waive rights granted by this section is 
null and void and of no legal effect. 

SECTION 24. Section 57-61-01 .9 of the North Dakota Century Code is created 
and enacted as follows: 

57-61-01.9. Severance tax on commercial leonardite in lieu of sales and 
use taxes. 

A tax of thirty-seven and one-half center per ton of two thousand pounds 
[907.18 kilograms] is imposed on all commercial leonardite severed for sale or for 
industrial purposes within this state. A mine operator shall remit the tax for each month 
within twenty-five days after the end of each month to the state tax commissioner. The 
mine operator shall submit the tax with any report or any form required by the state tax 
commissioner. 

SECTION 25. APPLICATION. Notwithstanding any provision of this Act, the 
rates or application of severance and conversion taxation of coal or leonardite are not 
amended except as provided in section 24." 

Renumber accordingly 
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15.1008.02005 
Title.03000 

Prepared by the Legislative Council staff for 
House Energy and Natural Resources 
Committee 

April 2, 2015 

PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2377 

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to create and 
enact section 57-61-01 .9 of the North Dakota Century Code, relating to severance tax 
for commercial leonardite; to amend and reenact subsection 5 of section 38-11.2-01, 
sections 38-12.1-01, 38-12.1-02, 38-12.1-03, 38-12.1-04, 38-12.1-05, and 38-14.1-02, 
subsection 3 of section 38-14.1-05, subsection 3 of section 38-14.1-13, subdivisions r 
and s of subsection 1 of section 38-14.1-14, subdivision c of subsection 2 of section 
38-14.1-14,paragraph 2 of subdivision e of subsection 3 of section 38-14.1-21, 
subdivision b of subsection 4 of section 38-14.1-21, subsections 1 and 1.1 of section 
38-14.1-24, subdivision b of subsection 3 of section 38-14.1-24, subsections 5, 10, and 
18 of section 38-14.1-24, section38-14.1-25, subdivision b of subsection 1 of section 
38-14.1-27, subsections 1, 3, and 4 of section 38-14.1-37, and section38-15-01, 
38-15-02, 38-18-07, and section 47-10-24 of the North Dakota Century Code, relating 
to the definition of coal and commercial leonardite; and to provide for application. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Subsection 5 of section 38-11.2-01 of the North 
Dakota Century Code is amended and reenacted as follows: 

5. "Subsurface mineral" means any naturally occurring element or compound 
recovered under the provisions of chapter 38-12, but for the purpose of this 
chapter excludes coal, commercial leonardite, oil and gas, sand and 
gravel, and rocks crushed for sand and gravel. 

SECTION 2. AMENDMENT. Section 38-12.1-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-01. Legislative findings. 

The legislative assembly of the state of North Dakota finds that: 

1. The discovery and evaluation of coal or commercial leonardite deposits is 
advantageous in an industrial society. 

2. Coal or commercial leonardite occurs hidden under the ground and must 
be searched for by diverse techniques, and that the search, exploration, or 
prospecting for coal or commercial leonardite is a necessary and 
expensive prerequisite to coal or commercial leonardite extraction and for 
land use planning in coal-bearing or commercial leonardite-bearing areas. 

3. It is to the benefit of society to allow coal or commercial leonardite 
exploration and to require the information generated from exploration to be 
available to the office of the state geologist. 

SECTION 3. AMENDMENT. Section 38-12.1 -02 of the North Dakota Century 
Code is amended and reenacted as follows: 
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38-12.1-02. Declaration of policy. 

It is hereby declared to be in the public interest to have persons engaged in 
coal or commercial leonardite exploration or evaluation report their findings to the office 
of the state geologist so that data on the location, quantity, and quality of coal_m: 
commercial leonardite, and the characteristics of associated material, will be available 
to assist the state in determining what the attitude of the state should be regarding 
future development of coal or commercial leonardite resources. 

SECTION 4. AMENDMENT. Section 38-12.1-03 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-03. Definitions. 

As used in this chapter, unless the context otherwise requires: 

1. "Coal" means a dark-colored, compact, and earthy organic rock with less 
than forty percent inorganic components, based on dry material , formed by 
the accumulation and decomposition of plant material. The term includes 
lignite in both oxidized and nonoxidized forms, whether or not the material 
is enriched in radioactive materials. The term does not include commercial 
leonardite. 

2. "Coal exploration" means: 

a. The use of any technique which when applied to the surface of the 
land will aid in the discovery or evaluation of coal or commercial 
leonardite or aid in determining the quantity and quality of coal_m: 
commercial leonardite present. It includes drilling or digging, 
excavating, core sample drilling and collection, diamond drilling, 
trenching , or any other type of penetration of the surface of the earth; 
or 

b. Environmental data gathering activities conducted for the purpose of 
establishing the conditions of an area prior to applying for a permit 
under chapter 38-14.1. The provisions of sections 38-12.1-04 and 
38-12.1-05 are not applicable to such environmental data gathering 
activities unless the natural land surface will be substantially disturbed 
or such activities are located on lands designated unsuitable for 
mining under section 38-14.1-05. 

3. "Commercial leonardite" means a dark-colored, soft. earthy rock formed 
from the oxidation of lignite coal. and is produced from a mine that has as 
its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

4. "Commission" means the industrial commission of the state of North 
Dakota. 

4-:-5 . "Permit area" means a county. 

&.-6 . "Person" means and includes any natural person, corporation, limited 
liability company, association, partnership, receiver, trustee, executor, 
administrator, guardian, fiduciary, or other representative of any kind, and 
includes any department, agency, or instrumentality of the state or of any 
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governmental subdivision thereof; the masculine gender, in referring to a 
person, includes the feminine and the neuter genders. 

f,.;7. "Road" means a surface or right of way for purposes of travel by land 
vehicles used in coal or commercial leonardite exploration . A road consists 
of the entire area of the right of way, including the roadbed, shoulders, 
parking and side areas, approaches, structures, ditches, and surface. 

SECTION 5. AMENDMENT .. Section 38-12.1-04 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-04. Jurisdiction of commission. 

The commission has jurisdiction and authority over all persons and property, 
both public and private, necessary to effectively enforce the provisions of this chapter. 
The director of mineral resources shall act as a supervisor charged with the duty of 
enforcing the regulations and orders of the commission applicable to the provisions of 
this chapter. The commission has authority to make such investigations as it deems 
proper to determine whether facts exist which justify action by the commission. The 
commission acting through the director of mineral resources has the authority: 

1. To require: 

a. The furnishing of a reasonable bond with good and sufficient surety, 
conditioned upon the full compliance with the provisions of this 
chapter, and the rules and orders of the commission prescribed to 
govern the exploration for coal or commercial leonardite on state and 
private lands and roads used in coal or commercial leonardite 
exploration within the state of North Dakota. The person required to 
furnish the bond may elect to deposit a collateral bond, self-bond, 
cash, or any alternative form of security approved by the commission, 
or combination thereof, by which a permittee assures faithful 
performance of all requirements of this chapter and the rules and 
orders of the industrial commission. 

b. The delivery, free of charge, to the state geologist of the basic data 
collected during the course of the exploration within a reasonable time 
as may be prescribed by the state geologist. The data so submitted is 
confidential and available only to the office of the state geologist for 
official purposes for a period of two years, and such period of 
confidentiality must, upon application, be extended for one-year 
periods by the state geologist, for a total period not to exceed ten 
years unless it is demonstrated that such period should be further 
extended in order to prevent possible resulting harm to the person, or 
the person's successors and assigns, who delivered such basic data 
to the state geologist. The basic data must include, if specifically 
requested by the state geologist and if the information has been 
developed by or for a person conducting the exploration: 

(1) Sample cuts. 

(2) Drillers' logs, sample logs, radioactivity logs, resistivity logs, or 
other types of electrical or mechanical logs. 

(3) Elevation and location information on the data collection points. 
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(4) Other pertinent information as may be required by the state 
geologist. 

2. To require the plugging, covering, or reburial in an appropriate manner so 
as to protect environmental quality, general health and safety, and 
economic values of all holes, pits, or trenches excavated during the course 
of coal or commercial leonardite exploration . 

3. To promulgate and enforce rules, regulations, and orders to effectuate the 
provisions, purpose, and intent of this chapter. 

4. To inspect all drilling or exploration sites. For the purposes of this 
subsection, the director of mineral resources or the director's 
representative shall have access to all drilling or exploration installations 
regulated by this chapter for the purpose of inspection and sampling and 
shall have the authority to require the operators' aid if the director finds it 
necessary and requests it. 

5. Notwithstanding any of the other provisions of this section, the commission 
acting through the director of mineral resources shall require that any lands 
substantially disturbed in coal or commercial leonardite exploration, 
including excavations, roads, and drill holes, and the removal of necessary 
facilities and equipment be reclaimed in accordance with the applicable 
performance standards of section 38-14.1-24. Reclamation must be 
accomplished to protect environmental quality, general health and safety, 
and economic values. 

SECTION 6. AMENDMENT. Section 38-12.1-05 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-05. Notice and drilling permit required - Exceptions - Limits on coal 
or commercial leonardite removal. 

1. It is unlawful to commence operations for drilling for the exploration for coal 
or commercial leonardite without first obtaining a permit from the director of 
mineral resources, under such rules and regulations as may be prescribed 
by the commission, and paying to the commission a fee of one hundred 
dollars for each such permit area. The permit application must include a 
description of the exploration area and the period of proposed exploration. 
The permit must be granted within thirty days after a proper application has 
been submitted. 

2. This permit may not be required: 

a. In an area where a permit to conduct surface coal mining operations is 
in effect pursuant to chapter 38-14.1; 

b. For holes drilled to guide excavating equipment in an operating mine; 

c. In areas where a drill hole is required by any other state agency; or 

d. For environmental data gathering activities that do not substantially 
disturb the land, unless the environmental data gathering activities are 
located on land designated unsuitable for mining under section 
38-14.1-05. 
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3. No person may remove more than two hundred fifty tons [226.80 metric 
tons] of coal or commercial leonardite pursuant to an exploration permit 
without first obtaining a permit from the public service commission. 

SECTION 7. AMENDMENT. Section 38-14.1-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-14.1-02. Definitions. 

Wherever used or referred to in this chapter, unless a different meaning clearly 
appears from the context: 

1. "Alluvial valley floors" means the unconsolidated stream-laid deposits 
holding streams where water availability is sufficient for subirrigation or 
flood irrigation agricultural activities but does not include upland areas 
which are generally overlain by a thin veneer of colluvial deposits 
composed chiefly of sediment from sheet erosion, deposits by 
unconcentrated runoff or slope wash, together with talus, other mass 
movement accumulation, and windblown deposits. 

2. "Approximate original contour" means that surface configuration achieved 
by backfilling and grading an area affected by surface coal mining 
operations so that the reclaimed area closely resembles the general 
surface configuration of the land prior to being affected by surface coal 
mining operations and blends into and complements the surrounding 
undisturbed land. 

3. "Coal" means a dark-colored compact and earthy organic rock with less 
than forty percent inorganic components, based on dry material, formed by 
the accumulation and decomposition of plant material. The term includes 
consolidated lignitic coal, in both oxidized and nonoxidized forms, having 
less than eight thousand three hundred British thermal units per pound 
[453.59 grams], moist and mineral matter free, whether or not the material 
is enriched in radioactive materials. The term does not include commercial 
leonardite. 

4. "Commercial leonardite" means a dark-colored. soft, earthy organic rock 
formed from the oxidation of lignite coal, and is produced from a mine that 
has as its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

5. "Commission" means the public service commission, or such other 
department, bureau, or commission as may lawfully succeed to the powers 
and duties of that commission. The commission is the state regulatory 
authority for all purposes relating to the Surface Mining Control and 
Reclamation Act of 1977 [Pub. L. 95-87; 91Stat.445; 30 U.S.C. 1201 
et seq .]. 

&:6. "Extended mining plan" means a written statement setting forth the matters 
specified in section 38-14.1-15 and covering the estimated life of the 
surface coal mining operation. 

f>-:7 . "Final cut" means the last pit created in a surface mining pit sequence. 
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7:-8. "Highwall" and "endwall" mean those sides of the pit adjacent to unmined 
land. 

&9. "Imminent danger to the health and safety of the public" means the 
existence of any condition or practice, or any violation of a permit or other 
requirement of this chapter in a surface coal mining and reclamation 
operation, which condition, practice, or violation could reasonably be 
expected to cause substantial physical harm to persons outside the permit 
area before such condition, practice, or violation can be abated. A 
reasonable expectation of death or serious injury before abatement exists 
if a rational person, subjected to the same conditions or practices giving 
rise to the peril , would not expose the person's self to the danger during 
the time necessary for abatement. 

9:-10. "Operator" means any individual, person, partnership, firm, association, 
society, joint stock company, company, cooperative, corporation, limited 
liability company, or other business organization, or any department, 
agency, or instrumentality of the state, local, or federal government, or any 
governmental subdivision thereof including any publicly owned utility or 
publicly owned corporation of the state, local, or federal government, 
engaged in or controlling a surface coal mining operation. Operator does 
not include those who remove or intend to remove two hundred fifty tons 
[226.80 metric tons] or less of coal or commercial leonardite from the earth 
by coal or commercial leonardite mining within twelve consecutive 
calendar months in any one location or who remove any coal...Q[ 
commercial leonardite pursuant to reclamation operations under chapter 
38-14.2. 

4-0:-11. "Other minerals" means clay, stone, sand, gravel, metalliferous and 
nonmetalliferous ores, and any other solid material or substances of 
commercial value occurring within five hundred feet [152.4 meters] or less 
of the land surface and which are excavated in solid form from natural 
deposits on or in the earth, exclusive of coal or commercial leonardite and 
those minerals which occur naturally in liquid or gaseous form. 

~R "Other suitable strata" means those portions of the overburden determined 
by the commission to be suitable for meeting the requirements of 
subsections 2 and 17 of section 38-14.1-24 and based on data submitted 
by the permit applicant. 

42:-.Ll.,_ "Overburden" means all of the earth and other materials, with the 
exception of suitable plant growth material, which lie above natural 
deposits of coal or commercial leonardite and also means such earth and 
other materials, with the exception of suitable plant growth material, 
disturbed from their natural state by surface coal or commercial leonardite 
mining operations. 

~~ "Performance bond" means a surety bond, collateral bond, self-bond, 
deposit, a bond issued under the state surface mining and reclamation 
bond fund, any alternative form of security approved by the commission, or 
combination thereof, by which a permittee assures faithful performance of 
all requirements of this chapter. 
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4-d-:-~ "Permit" means a permit to conduct surface coal mining and reclamation 
operations issued by the commission. 

44.-~ "Permit applicant" means a person or operator applying for a permit. 

4&.-1L "Permit area" means the area of land approved by the commission for 
surface coal mining operations which shall be readily identifiable by 
appropriate markers on the site. 

4-e:-1§.,_ "Permit renewal" means the extension of the permit term for areas within 
the boundaries of the initial or existing permit, upon the expiration of the 
initial or existing permit term. 

47-:-_liL "Permit revision" means the modification of permit provisions during the 
term of the permit and includes changes in the mining and reclamation 
plans, incidental boundary extensions, and the transfer, assignment, or 
sale of rights granted under the permit. 

43:-20. "Permit term" means a period of time beginning with the date upon which a 
permit is given for surface coal mining and reclamation operations under 
the provisions of this chapter, and ending with the expiration of the next 
succeeding five years plus any renewal of the permit granted under this 
chapter. 

4-9:-~ "Permittee" means a person or operator holding a permit. 

~22. "Person" means an individual, partnership, firm, association, society, joint 
stock company, company, cooperative, corporation, limited liability 
company, or other business organization. 

~23. "Pit" means a tract of land, from which overburden,-eF coal, or commercial 
leonardite, or betA,any combination of overburden, coal, or commercial 
leonardite has been or is being removed for the purpose of surface coal 
mining operations. 

n.24. "Prime farmland" means lands as prescribed by commission regulation 
that have the soil characteristics and moisture supply needed to produce 
sustained high yields of adapted crops economically when treated and 
managed, including management of water, according to modern farming 
methods. Furthermore, such lands historically have been used for 
intensive agricultural purposes and are large enough in size to constitute a 
viable economic unit. 

~25. "Prime soils" means those soils that have the required soil characteristics 
(including slope and moisture supply) needed to produce sustained high 
yields of adapted crops, as determined by the state conservationist of the 
United States department of agriculture soil conservation service. 

~26. "Reclaimed" or "reclaim" means conditioning areas affected by surface 
coal mining operations to make them capable of supporting the uses which 
they were capable of supporting prior to any mining, or higher or better 
uses, pursuant to subsection 2 of section 38-14.1-24. 
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2-&.-27. "Reclamation plan" means a plan submitted by an applicant for a permit 
which sets forth a plan for reclamation of the proposed surface coal mining 
operations pursuant to subsection 2 of section 38-14.1-14. 

26:-28. "Refuse" means all waste material directly connected with the production 
of coal or commercial leonardite mined by surface coal mining operations. 

2-7:-29. "Soil amendments" means those materials added by the operator to the 
replaced overburden or suitable plant growth material, or both, to improve 
the physical or chemical condition of the soil in its relation to plant growth 
capability. 

2&-30. "Soil classifier" means a professional soil classifier as defined in 
subsection 4 of section 43-36-01. 

~~ "Soil survey" means the identification and location of all suitable plant 
growth material within the proposed permit area and an accompanying 
report that describes, classifies, and interprets for use such materials. 

~32. "State program" means the program established by the state of North 
Dakota in accordance with the requirements of section 503 of the federal 
Surface Mining Control and Reclamation Act of 1977 [Pub. L. 95-87; 
91 Stat. 470; 30 U.S.C. 1253] to regulate surface coal mining and 
reclamation operations on lands within the state of North Dakota. 

~33. "Suitable plant growth material" means that soil material (normally the A, 
B, and portions of the C horizons) located within the proposed permit area 
which , based upon a soil survey, is found by the commission to be the 
most acceptable as a medium for plant growth when respread on the 
surface of regraded areas. 

~34. "Surface coal mining and reclamation operations" means surface coal 
mining operations and all activities necessary and incidental to the 
reclamation of such operations after July 1, 1979. 

3-3:-35. "Surface coal mining operations" means: 

a. Activities affecting the surface of lands in connection with a surface 
coal or commercial leonardite mine. Such activities include extraction 
of coal or commercial leonardite from coal or commercial leonardite 
refuse piles, excavation for the purpose of obtaining coal..QI 
commercial leonardite, including such common methods as contour, 
strip, auger, box cut, open pit, and area mining, the uses of explosives 
and blasting, and in situ distillation or retorting, leaching or other 
chemical or physical processing , and the cleaning, concentrating , or 
other processing or preparation, and loading of coal or commercial 
leonardite at or near the minesite, except that such activities do not 
include coal or commercial leonardite exploration subject to chapter 
38-12.1, or the extraction of coal or commercial leonardite incidental 
to reclamation operations under chapter 38-14.2; and 

b. The areas upon which such activities occur or where such activities 
disturb the natural land surface. Such areas shall also include any 
adjacent land the use of which is incidental to any such activities, all 
adjacent lands affected by the construction of new roads or the 
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improvement or use of existing roads to gain access to the site of 
such activities and for haulage, and excavations, workings, 
impoundments, dams, refuse banks, dumps, stockpiles, overburden 
piles, spoil banks, culm banks, tailings, holes or depressions, repair 
areas, storage areas, processing areas, shipping areas, and other 
areas upon which are sited structures, facilities, or other property or 
materials on the surface, resulting from or incident to such activities. 

~36. "Unwarranted failure to comply" means the failure of a permittee to prevent 
the occurrence of any violation of the permittee's permit or any requirement 
of this chapter due to indifference, lack of diligence, or lack of reasonable 
care, or the failure to abate any violation of such permit or this chapter due 
to indifference, lack of diligence, or lack of reasonable care. 

SECTION 8. AMENDMENT. Subsection 3 of section 38-14.1 -05 of the North 
Dakota Century Code is amended and reenacted as follows: 

3. Prior to designating any land area as unsuitable for surface coal mining 
operations, the commission shall prepare a detailed statement on: 

a. The potential coal or commercial leonardite resources of the area; 

b. The demand for coal or commercial leonardite resources; and 

c. The impact of such designation on the environment, the economy, and 
the supply of coal or commercial leonardite. 

SECTION 9. AMENDMENT. Subsection 3 of section 38-14.1-13 of the North 
Dakota Century Code is amended and reenacted as follows: 

3. Upon request by the permit applicant, the commission, in its discretion, 
may designate specific information included in the plans required by 
subdivisions c and d of subsection 1 as exempt from disclosure under 
section 44-04-18, provided such specific information pertains only to the 
analysis of the chemical and physical properties of the coal or commercial 
leonardite (excepting information regarding such mineral or elemental 
contents which is potentially toxic in the environment) . Each request must 
be accompanied by a statement specifying the need for nondisclosure, 
which statement must be considered part of the permit application to be 
filed for public inspection as specified in subsection 2. The confidential 
information is exempt for a period not to exceed ten years subsequent to 
the date on which the request for nondisclosure was filed, unless it is 
demonstrated by the permit applicant that such period should be further 
extended in order to prevent possible resulting harm to the permit 
applicant, or the applicant's successors and assigns. 

SECTION 10. AMENDMENT. Subdivisions rands of subsection 1 of section 
38-14.1-14 of the North Dakota Century Code are amended and reenacted as follows: 

r. Cross sections, maps or plans of the land to be affected, including the 
actual area to be mined, prepared by or under the direction of and 
certified by a registered professional engineer, a registered land 
surveyor, or a qualified professional geologist with assistance from 
experts in related fields, showing pertinent elevation and location of 
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test borings or core samplings and depicting all of the following 
information: 

(1) The nature and depth of the various strata of overburden. 

(2) The location of subsurface water, if encountered, and its quality. 

(3) The nature and thickness of any coal, commercial leonardite, or 
rider seam above the coal or commercial leonardite seam to be 
mined. 

(4) The nature of the stratum immediately beneath the coal.Qr 
commercial leonardite seam to be mined. 

(5) All mineral crop lines and the strike and dip of the coal.Qr 
commercial leonardite to be mined, within the area of land to be 
affected. 

(6) Existing or previous surface mining limits. 

(7) The location and extent of known workings of any underground 
mines, including mine openings to the surface. 

(8) The location of aquifers. 

(9) The estimated elevation of the water table. 

(10) The location of spoil , waste, or refuse areas, suitable plant 
growth material stockpiling areas and, if necessary, stockpiling 
areas for other suitable strata. 

(11) The location of all impoundments for waste or erosion control. 

(12) Any settling or water treatment facility. 

(13) Constructed or natural drainways and the location of any 
discharges to any surface body of water on the area of land to 
be affected or adjacent thereto. 

( 14) Profiles at appropriate cross sections of the anticipated final 
surface configuration that will be achieved pursuant to the 
applicant's proposed reclamation plan. 

s. A statement by the applicant of the result of test borings or cGre 
samplings from the permit area, including logs of the drill holes, the 
thickness of the coal or commercial leonardite seam found, an 
analysis of the chemical properties of such coal or commercial 
leonardite, the sulfur content of any coal or commercial leonardite 
seam, chemical analysis of potentially toxic forming sections of the 
overburden, and chemical analysis of the stratum lying immediately 
underneath the coal or commercial leonardite to be mined. The 
provisions of this subdivision may be waived by the commission with 
respect to the specific application by a written determination that such 
requirements are unnecessary. 

SECTION 11. AMENDMENT. Subdivision c of subsection 2 of section 
38-14.1-14 of the North Dakota Century Code is amended and reenacted as follows: 
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c. The consideration which has been given to maximize the utilization 
and conservation of the coal or commercial leonardite being 
recovered so that reaffecting the land in the future can be minimized. 

SECTION 12. AMENDMENT. Paragraph 2 of subdivision e of subsection 3 of 
section 38-14.1-21 of the North Dakota Century Code is amended and reenacted as 
follows: 

(2) Not materially damage the quantity or quality of water in surface 
or underground water systems that supply these alluvial valley 
floors. This subdivision does not affect those surface coal mining 
operations which on July 1, 1979, produce coal or commercial 
leonardite in commercial quantities and are located within or 
adjacent to alluvial valley floors or have obtained specific permit 
approval by the commission to conduct surface coal mining 
operations within said alluvial valley floors. 

SECTION 13. AMENDMENT. Subdivision b of subsection 4 of section 
38-14.1-21 of the North Dakota Century Code is amended and reenacted as follows: 

b. The commission finds that the proposed surface coal mining operation 
will constitute a hazard to a dwelling house, public building, school , 
church, cemetery, commercial or institutional building, public road, 
stream, lake, or other public or private property other than property 
subject to a coal or commercial leonardite lease. 

SECTION 14. AMENDMENT. Subsections 1 and 1.1 of section 38-14.1-24 of 
the North Dakota Century Code are amended and reenacted as follows: 

1. Conduct surface coal mining operations so as to maximize the utilization 
and conservation of the coal or commercial leonardite being recovered so 
that reaffecting the land in the future through surface coal mining can be 
minimized. 

1.1. Conduct any auger mining associated with surface coal mining operations 
in a manner that will maximize recoverability of coal or leonardite and other 
mineral reserves remaining after mining activities and reclamation 
operations are completed, and seal or fill all auger holes as necessary to 
ensure long-term stability of the area and minimize any adverse impact to 
the environment or hazard to public health or safety. The commission may 
prohibit auger mining if necessary to maximize the utilization, 
recoverability, or conservation of coal or commercial leonardite resources, 
to ensure long-term stability, or to protect against any adverse impact to 
the environment or hazard to public health or safety. 

SECTION 15. AMENDMENT. Subdivision b of subsection 3 of section 
38-14.1-24 of the North Dakota Century Code is amended and reenacted as follows: 

b. The permittee, at a minimum, shall backfill, grade, and compact 
(where advisable) using all available overburden and other spoil and 
waste materials to attain the lowest practicable grade (not to exceed 
the angle of repose), to provide adequate drainage, and to contain all 
toxic materials in order to achieve an ecologically sound land use 
compatible with the surrounding region, in those instances where: 
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• 
(1) Surface coal mining operations are carried out over a substantial 

period of time at the same location where the operation 
transects the coal or commercial leonardite deposit; 

(2) The thickness of the coal or commercial leonardite deposits 
relative to the volume of overburden is large; and 

(3) The permittee demonstrates that the overburden and other spoil 
and waste materials at a particular point in the permit area or 
otherwise available from the entire permit area are insufficient, 
giving due consideration to volumetric expansion, to restore the 
approximate original contour. 

SECTION 16. AMENDMENT. Subsections 5, 10, and 18 of section 38-14.1-24 
of the North Dakota Century Code are amended and reenacted as follows: 

5. Remove, segregate, and respread suitable plant growth material as 
required by the commission within the permit area. The commission may 
require the permittee to segregate suitable plant growth material in two or 
more soil layers. The commission shall determine the soil layer or layers to 
be removed based upon the quality and quantity of suitable plant growth 
material inventoried by the soil survey required in subdivision t of 
subsection 1 of section 38-14.1-14. Based on the soil survey, the 
commission shall also determine whether other suitable strata are 
necessary to meet revegetation requirements. If other strata can be shown 
to be suitable and necessary to meet revegetation requirements, the 
commission may require the permittee to determine the areal extent of 
other suitable strata within the proposed permit area, and to remove, 
segregate, protect, and respread such material. If the suitable plant growth 
material or other suitable strata cannot be replaced on an approved graded 
area within a time short enough to avoid deterioration of such material, the 
permittee shall stockpile and stabilize such materials by establishing a 
successful cover of quick-growing plants or by other means thereafter so 
that the suitable plant growth material or other suitable strata will be 
protected from wind and water erosion and will remain free from any 
contamination by toxic material. In the interest of achieving the maximum 
reclamation provided for in this chapter, the permittee may, or at the 
discretion of the commission shall , utilize such soil amendments as 
described in subsection 27 of section 38-14.1-02. 

10. Remove or bury all debris and other similar material resulting from the 
operation and bury all mine wastes a00 ... coal, and commercial leonardite 
processing wastes unless the commission approves the surface disposal 
of such wastes. If the commission approves the surface disposal of such 
wastes, the permittee shall stabilize all waste piles in designated areas 
through construction in compacted layers, including the use of 
incombustible and impervious materials if necessary, to assure that the 
final contour of the waste pile will be compatible with natural surroundings 
and that the site can and will be stabilized and revegetated according to 
the provisions of this chapter. 

18. Assume the responsibility for successful revegetation, as required by 
subsection 17, for a period of ten full years after the last year of 
augmented seeding, fertilizing , irrigation, or other work, provided that, 
when the commission approves a long-term intensive agricultural 
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postmining land use, the ten-year period of responsibility for revegetation 
commences at the date of initial planting. However, for previously mined 
areas that are affected by remining, the operator's responsibility for 
successful revegetation will extend for a period of five full years after the 
last year of augmented seeding, fertilizing, irrigation, and other work in 
order to assure compliance with the applicable standards. For the 
purposes of this subsection, "previously mined areas" are lands that were 
affected by coal or commercial leonardite mining activities prior to 
January 1, 1970, and "augmented seeding, fertilizing, irrigation, or other 
work" does not include normal conservation practices recognized locally as 
good management for the postmining land use. 

SECTION 17. AMENDMENT. Section 38-14.1-25 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-14.1-25. Prohibited mining practices. 

1. Ne6 permittee may not use any coal or commercial leonardite mine waste 
piles consisting of mine wastes, tailings, coal processing wastes, or other 
liquid or solid wastes either temporarily or permanently as dams or 
embankments unless approved by the commission, after consultation with 
the state engineer. 

2. Ne6 permittee may not locate any part of the surface coal mining and 
reclamation operations or deposit overburden, debris, or waste materials 
outside the permit area for which bond has been posted, except as 
provided in subsection 24 of section 38-14.1-03. 

3. Ne6 permittee may not deposit overburden, debris, or waste materials in 
such a way that normal erosion or slides brought about by natural causes 
will permit the same to go beyond or outside the permit area for which 
bond has been posted. 

SECTION 18. AMENDMENT. Subdivision b of subsection 1 of section 
38-14.1-27 of the North Dakota Century Code is amended and reenacted as follows: 

b. For those surface coal mining and reclamation operations which 
remove or disturb strata that serve as aquifers which significantly 
ensure the hydrologic balance of water use either on or off the mining 
site, the commission, in consultation with other appropriate state 
agencies, shall specify those: 

(1) Monitoring sites to record the quantity and quality of surface 
drainage above and below the minesite as well as in the 
potential zone of influence. 

(2) Monitoring sites to record level, amount, and samples of ground 
water and aquifers potentially affected by the mining and also 
directly below the lowermost (deepest) coal or commercial 
leonardite seam to be mined. 

(3) Records of well logs and borehole data to be maintained. 

(4) Monitoring sites to record precipitation. 
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The monitoring data collection and analysis required by this section 
must be conducted according to standards and procedures set forth 
by the commission in consultation with other appropriate state 
agencies in order to assure their reliability and validity. 

SECTION 19. AMENDMENT. Subsections 1, 3, and 4 of section 38-14.1-37 of 
the North Dakota Century Code are amended and reenacted as follows: 

1. The provisions of this chapter do not apply to any of the following activities: 

a. Extraction of coal or commercial leonardite by a landowner for the 
landowner's own noncommercial use from land owned or leased by 
the landowner. 

b. Extraction of coal or commercial leonardite as an incidental part of 
federal , state, or local government-financed highway or other 
construction under regulations established by the commission. 

3. The commission may provide or assume the cost of training coal.Qr 
commercial leonardite operators who meet the qualifications in 
subsection 2 concerning the preparation of permit applications and 
compliance with the regulatory program. 

4. An operator who has received assistance under subsection 2 or 3 shall 
reimburse the commission for the cost of the services rendered if the 
commission finds that the operator's actual and attributed annual 
production of coal or commercial leonardite for all locations exceeds three 
hundred thousand tons [272155.41 metric tons] during the twelve months 
immediately following the date the operator is issued a surface coal mining 
and reclamation permit. 

SECTION 20. AMENDMENT. Section 38-15-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-15-01. Policy. 

It is hereby declared to be in the public interest to foster, encourage, and 
promote the development, production, and utilization of all natural resources of coal, 
commercial leonardite. oil , gas, and subsurface minerals in a manner as will prevent 
waste and allow a greater ultimate recovery of the natural resources, and to protect the 
rights of all owners so that the greatest possible economic recovery of natural 
resources be obtained in the state, to the end that landowners, royalty owners, 
producers, and the general public realize and enjoy the greatest possible good from 
these vital natural resources. 

SECTION 21. AMENDMENT. Section 38-15-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-15-02. Definitions. 

As used in this chapter, unless the context otherwise requires: 

1. "Coal" means all kinds of coal , and includes what is known as lignite coal, 
unless a contrary intention plainly appears. 
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2. "Commercial leonardite" means a dark-colored. soft. earthy rock formed 
from the oxidation of lignite coal. and is produced from a mine that has as 
its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

~ "Commission" means the industrial commission. 

M . "Conflicting interests" means those interests of producers which are in 
conflict, so that full production and utilization by one producer is prohibited 
or impeded by the interests of another producer of a separate natural 
resource. 

4:-5. "Gas" means all natural gas and other fluid hydrocarbons not hereinbelow 
defined as oil. 

~- "Natural resources" means coal, oil , gas, and subsurface minerals as 
defined herein. 

&:7. "Oil" means crude petroleum oil and other hydrocarbons, regardless of 
gravity, which are produced at the wellhead in liquid form , and the liquid 
hydrocarbons known as distillate or condensate recovered or extracted 
from gas other than gas produced in association with oil and commonly 
known as casinghead gas. 

-7,.8. "Owner" means the person who has the right to produce natural resources 
either for that person or others. 

&9. "Person" means any natural person, corporation, limited liability company, 
association, partnership, receiver, trustee, executor, administrator, 
guardian, fiduciary, or other representative of any kind, and includes any 
department, agency, instrumentality, or political subdivision of the state. 
The masculine gender, in referring to a person, includes the feminine and 
the neuter genders. 

9:-10. "Producer" means the owner of a well or wells, or mine or mines, capable 
of producing coal , commercial leonardite, oil , gas, or subsurface minerals. 

4-0-:-11. "Subsurface minerals" means all naturally occurring elements and their 
compounds, volcanic ash , precious metals, carbonates, and natural 
mineral salts of boron, bromine, calcium, fluorine, iodine, lithium, 
magnesium, phosphorus, potassium, sodium, thorium, uranium, and sulfur, 
and their compounds but does not include sand and gravel and rocks 
crushed for sand and gravel. 

4+.12. 'Waste" means the inefficient utilization of reserves of oil, gas, subsurface 
minerals,-eF coal , or commercial leonardite, as the case may be. 

SECTION 22. AMENDMENT. Section 38-18-05 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-18-05. Definitions. 

In this chapter, unless the context or subject matter otherwise requires: 
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1. "Agricultural production" means the production of any growing grass or 
crop attached to the surface of the land, whether or not the grass or crop is 
to be sold commercially, and the production of any farm animals, including 
farmed elk, whether or not the animals are to be sold commercially. 

2. "Disturbed" means any alteration of the topsoil of the land whether the 
alteration is for the purpose of exploring for coal or commercial leonardite, 
or for the purpose of carrying out an actual mining operation. 

3. "Mineral developer" means the person who acquires at least seventy-five 
percent of the mineral rights or a lease of at least seventy-five percent of 
the mineral rights for the purpose of extracting or using the mineral for 
nonagricultural purposes. 

4. "Mineral estate" means an estate in or ownership of all or part of the 
minerals under a specified tract of land. 

5. "Mineral lease" means any lease which purports to convey the minerals or 
rights relating to the minerals under a specified tract of land separate from 
the surface, and any other type of lease which gives or conveys rights to 
minerals. 

6. "Mineral owner" means any person or persons who presently own the 
mineral estate, their successors, assigns, or predecessors in title, under a 
specified tract of land by means of a mineral deed, or by an exception or 
reservation in the deed, grant, or conveyance of the surface, or by any 
other means whatsoever. 

7. "Minerals" means coal or commercial leonardite. 

8. "Mining operation" means any type of activity, the aim of which is to 
discover the presence of minerals, or to remove the minerals so 
discovered from their original position on or in the land by any means 
whatsoever. 

9. "Surface estate" means an estate in or ownership of the surface of a 
particular tract of land. 

10. "Surface owner" means the person or persons who presently have valid 
title to the surface of the land, their successors, assigns, or predecessors 
in title, regardless of whether or not a portion of the land surface is 
occupied for a residence. 

SECTION 23. AMENDMENT. Section 38-18-07 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-18-07. Surface damage and disruption payments. 

1. Unless the mineral lease, surface lease, or consent statement executed by 
the surface owner provides for payments to the surface owner, the mineral 
developer shall annually pay to the surface owner a sum of money equal to 
the amount of damages sustained by the surface owner for loss of 
agricultural production caused by mining activity, provided that it can be 
shown that the land disturbed or to be disturbed has regularly been used 
for agricultural production. The amount of damages may be determined by 
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any formula mutually agreeable between the surface owner and the 
mineral developer. The payments contemplated by this section only cover 
land actually mined, disturbed, or to be mined during the year or years 
during which agricultural production was actually interrupted and which 
land has not been restored to the level of agricultural productivity required 
by the plan submitted pursuant to chapter 38-14.1. The payments to be 
made hereunder must be made before December thirty-first of that 
calendar year in which the loss occurred. 

2. Unless waived by the owner of a farm building , if the coal or commercial 
leonardite removal area of a surface mining operation comes within five 
hundred feet [152.4 meters] of any farm building , the mineral developer 
shall pay to the owner of the farm building either the fair market value of 
the farm building or the entire cost of removing the farm building to a 
location where the coal or commercial leonardite removal area of the 
mining operation will not come within five hundred feet [152.4 meters] of 
such building or buildings. The payments contemplated hereunder are in 
addition to any payments required by the terms of any mineral lease, 
unless the surface owner is a party to the lease and the lease provides for 
damages as contemplated in this subsection in an amount not less than 
the amount which would be recoverable under this section. 

3. The rights granted to the surface owner by this section are hereby 
declared to be absolute and unwaivable, except as provided in subsection 
2. Any instrument which purports to waive rights granted by this section is 
null and void and of no legal effect. 

SECTION 24. Section 57-61-01 .9 of the North Dakota Century Code is created 
and enacted as follows: 

57-61-01.9. Severance tax on commercial leonardite in lieu of sales and 
use taxes. 

A tax of thirty-seven and one-half cents per ton of two thousand pounds [907 .18 
kilograms] is imposed on all commercial leonardite severed for sale or for industrial 
purposes within this state. A mine operator shall remit the tax for each month within 
twenty-five days after the end of each month to the state tax commissioner. The mine 
operator shall submit the tax with any report or any form required by the state tax 
commissioner. 

SECTION 25. APPLICATION. Notwithstanding any provision of this Act, the 
rates or application of severance and conversion taxation of coal or leonardite are not 
amended except as provided in section 24." 

Renumber accordingly 
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REPORT OF STANDING COMMITTEE 
SB 2377, as engrossed: Energy and Natural Resources Committee (Rep. Porter, 

Chairman) recommends AMENDMENTS AS FOLLOWS and when so amended , 
recommends DO PASS (13 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). 
Engrossed SB 2377 was placed on the Sixth order on the calendar. 

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to create and 
enact section 57-61-01. 9 of the North Dakota Century Code, relating to severance 
tax for commercial leonardite; to amend and reenact subsection 5 of section 
38-11.2-01 , sections 38-12.1-01 , 38-12.1-02, 38-12.1-03, 38-12.1-04, 38-12.1-05, 
and 38-14.1-02, subsection 3 of section 38-14.1-05, subsection 3 of section 
38-14.1-13, subdivisions rand s of subsection 1 of section 38-14.1-14, subdivision c 
of subsection 2 of section 38-14.1-14,paragraph 2 of subdivision e of subsection 3 of 
section 38-14.1-21 , subdivision b of subsection 4 of section 38-14.1-21 , subsections 
1 and 1.1 of section 38-14.1-24, subdivision b of subsection 3 of section 38-14.1-24, 
subsections 5, 10, and 18 of section 38-14.1-24, section38-14.1-25, subdivision b of 
subsection 1 of section 38-14.1-27, subsections 1, 3, and 4 of section 38-14.1-37, 
and section38-15-01 , 38-15-02, 38-18-07, and section 47-10-24 of the North Dakota 
Century Code, relating to the definition of coal and commercial leonardite; and to 
provide for application . 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Subsection 5 of section 38-11 .2-01 of the North 
Dakota Century Code is amended and reenacted as follows: 

5. "Subsurface mineral" means any naturally occurring element or 
compound recovered under the provisions of chapter 38-12, but for the 
purpose of this chapter excludes coal , commercial leonardite, oil and 
gas, sand and gravel , and rocks crushed for sand and gravel. 

SECTION 2. AMENDMENT. Section 38-12.1-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-01. Legislative findings. 

The legislative assembly of the state of North Dakota finds that: 

1. The discovery and evaluation of coal or commercial leonardite deposits is 
advantageous in an industrial society. 

2. Coal or commercial leonardite occurs hidden under the ground and must 
be searched for by diverse techniques, and that the search, exploration, 
or prospecting for coal or commercial leonardite is a necessary and 
expensive prerequisite to coal or commercial leonardite extraction and for 
land use planning in coal-bearing or commercial leonardite-bearing 
areas. 

3. It is to the benefit of society to allow coal or commercial leonardite 
exploration and to require the information generated from exploration to 
be available to the office of the state geologist. 

SECTION 3. AMENDMENT. Section 38-12.1-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-02. Declaration of policy. 

It is hereby declared to be in the public interest to have persons engaged in 
coal or commercial leonardite exploration or evaluation report their findings to the 
office of the state geologist so that data on the location , quantity, and quality of coal 
or commercial leonardite, and the characteristics of associated material , will be 
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available to assist the state in determining what the attitude of the state should be 
regarding future development of coal or commercial leonardite resources. 

SECTION 4. AMENDMENT. Section 38-12.1-03 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-03. Definitions. 

As used in this chapter, unless the context otherwise requires: 

1. "Coal" means a dark-colored, compact, and earthy organic rock with less 
than forty percent inorganic components, based on dry material , formed 
by the accumulation and decomposition of plant material. The term 
includes lignite in both oxidized and nonoxidized forms, whether or not 
the material is enriched in radioactive materials . The term does not 
include commercial leonardite. 

2. "Coal exploration" means: 

a. The use of any technique which when applied to the surface of the 
land will aid in the discovery or evaluation of coal or commercial 
leonardite or aid in determining the quantity and quality of coal_Q[ 
commercial leonardite present. It includes drilling or digging, 
excavating, core sample drilling and collection , diamond drilling , 
trenching, or any other type of penetration of the surface of the earth ; 
or 

b. Environmental data gathering activities conducted for the purpose of 
establishing the conditions of an area prior to applying for a permit 
under chapter 38-14.1. The provisions of sections 38-12.1-04 and 
38-12.1-05 are not applicable to such environmental data gathering 
activities unless the natural land surface will be substantially 
disturbed or such activities are located on lands designated 
unsuitable for mining under section 38-14.1-05. 

3. "Commercial leonardite" means a dark-colored . soft, earthy rock formed 
from the oxidation of lignite coal, and is produced from a mine that has as 
its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

4. "Commission" means the industrial commission of the state of North 
Dakota. 

4-§.,, "Permit area" means a county. 

&..§.,, "Person" means and includes any natural person, corporation , limited 
liability company, association, partnership, receiver, trustee, executor, 
administrator, guardian , fiduciary, or other representative of any kind , and 
includes any department, agency, or instrumentality of the state or of any 
governmental subdivision thereof; the masculine gender, in referring to a 
person , includes the feminine and the neuter genders. 

&..L "Road" means a surface or right of way for purposes of travel by land 
vehicles used in coal or commercial leonardite exploration. A road 
consists of the entire area of the right of way, including the roadbed , 
shoulders, parking and side areas, approaches, structures, ditches, and 
surface. 

SECTION 5. AMENDMENT. Section 38-12.1-04 of the North Dakota Century 
Code is amended and reenacted as follows: 
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38-12.1-04. Jurisdiction of commission. 

The commission has jurisdiction and authority over all persons and property, 
both public and private, necessary to effectively enforce the provisions of this 
chapter. The director of mineral resources shall act as a supervisor charged with the 
duty of enforcing the regulations and orders of the commission applicable to the 
provisions of this chapter. The commission has authority to make such investigations 
as it deems proper to determine whether facts exist which justify action by the 
commission . The commission acting through the director of mineral resources has 
the authority: 

1. To require: 

a. The furnishing of a reasonable bond with good and sufficient surety, 
conditioned upon the full compliance with the provisions of this 
chapter, and the rules and orders of the commission prescribed to 
govern the exploration for coal or commercial leonardite on state and 
private lands and roads used in coal or commercial leonardite 
exploration within the state of North Dakota. The person required to 
furnish the bond may elect to deposit a collateral bond , self-bond, 
cash, or any alternative form of security approved by the 
commission , or combination thereof, by which a permittee assures 
faithful performance of all requirements of this chapter and the rules 
and orders of the industrial commission . 

b. The delivery, free of charge, to the state geologist of the basic data 
collected during the course of the exploration within a reasonable 
time as may be prescribed by the state geologist. The data so 
submitted is confidential and available only to the office of the state 
geologist for official purposes for a period of two years, and such 
period of confidentiality must, upon application, be extended for 
one-year periods by the state geologist, for a total period not to 
exceed ten years unless it is demonstrated that such period should 
be further extended in order to prevent possible resulting harm to the 
person , or the person's successors and assigns, who delivered such 
basic data to the state geologist. The basic data must include, if 
specifically requested by the state geologist and if the information 
has been developed by or for a person conducting the exploration: 

(1) Sample cuts. 

(2) Drillers' logs, sample logs, radioactivity logs, resistivity logs, or 
other types of electrical or mechanical logs. 

(3) Elevation and location information on the data collection points . 

(4) Other pertinent information as may be required by the state 
geologist. 

2. To require the plugging, covering, or reburial in an appropriate manner so 
as to protect environmental quality, general health and safety, and 
economic values of all holes, pits , or trenches excavated during the 
course of coal or commercial leonardite exploration . 

3. To promulgate and enforce rules, regulations, and orders to effectuate 
the provisions, purpose, and intent of this chapter. 

4. To inspect all drilling or exploration sites. For the purposes of this 
subsection, the director of mineral resources or the director's 
representative shall have access to all drilling or exploration installations 
regulated by this chapter for the purpose of inspection and sampling and 
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shall have the authority to require the operators' aid if the director finds it 
necessary and requests it. 

5. Notwithstanding any of the other provisions of this section, the 
commission acting through the director of mineral resources shall require 
that any lands substantially disturbed in coal or commercial leonardite 
exploration, including excavations, roads, and drill holes, and the removal 
of necessary facilities and equipment be reclaimed in accordance with 
the applicable performance standards of section 38-14.1-24. 
Reclamation must be accomplished to protect environmental quality, 
general health and safety, and economic values. 

SECTION 6. AMENDMENT. Section 38-12 .1-05 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-05. Notice and drilling permit required - Exceptions - Limits on 
coal or commercial leonardite removal. 

1. It is unlawful to commence operations for drilling for the exploration for 
coal or commercial leonardite without first obtaining a permit from the 
director of mineral resources, under such rules and regulations as may 
be prescribed by the commission , and paying to the commission a fee of 
one hundred dollars for each such permit area. The permit application 
must include a description of the exploration area and the period of 
proposed exploration. The permit must be granted within thirty days after 
a proper application has been submitted . 

2. This permit may not be required : 

a. In an area where a permit to conduct surface coal mining operations 
is in effect pursuant to chapter 38-14.1 ; 

b. For holes drilled to gu ide excavating equipment in an operating 
mine; 

c. In areas where a drill hole is required by any other state agency; or 

d. For environmental data gathering activities that do not substantially 
disturb the land, unless the environmental data gathering activities 
are located on land designated unsuitable for mining under section 
38-14.1-05. 

3. No person may remove more than two hundred fifty tons [226.80 metric 
tons] of coal or commercial leonardi e pursuant to an exploration permit 
without first obtaining a permit from the public service commission . 

SECTION 7. AMENDMENT. Section 38-14.1-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-14.1-02. Definitions. 

Wherever used or referred to in this chapter, un less a different meaning 
clearly appears from the context: 

1. "Alluvial valley floors" means the unconsolidated stream-laid deposits 
holding streams where water availability is sufficient for subirrigation or 
flood irrigation agricultural activities but does not include upland areas 
which are generally overlain by a thin veneer of colluvial deposits 
composed chiefly of sediment from sheet erosion, deposits by 
unconcentrated runoff or slope wash, together with talus, other mass 
movement accumulation, and windblown deposits. 
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2. "Approximate original contour" means that surface configuration 
achieved by backfilling and grading an area affected by surface coal 
mining operations so that the reclaimed area closely resembles the 
general surface configuration of the land prior to being affected by 
surface coal mining operations and blends into and complements the 
surrounding undisturbed land. 

3. "Coal" means a dark-colored compact and earthy organic rock with less 
than forty percent inorganic components, based on dry material , formed 
by the accumulation and decomposition of plant material. The term 
includes consolidated lignitic coal , in both oxidized and nonoxidized 
forms, having less than eight thousand three hundred British thermal 
units per pound (453.59 grams], moist and mineral matter free, whether 
or not the material is enriched in radioactive materials. The term does not 
include commercial leonardite. 

4. "Commercial leonardite" means a dark-colored, soft, earthy organic rock 
formed from the oxidation of lignite coal, and is produced from a mine 
that has as its only function for supply for purposes other than 
gasification or combustion to generate electricity. 

~ "Commission" means the public service commission , or such other 
department, bureau, or commission as may lawfully succeed to the 
powers and duties of that commission . The commission is the state 
regulatory authority for all purposes relating to the Surface Mining Control 
and Reclamation Act of 1977 (Pub. L. 95-87; 91 Stat. 445; 30 U.S.C. 
1201 et seq .]. 

~- "Extended mining plan" means a written statement setting forth the 
matters specified in section 38-14.1-15 and covering the estimated life of 
the surface coal mining operation. 

&.-L. "Final cut" means the last pit created in a surface mining pit sequence. 

+.:-~ "Highwall" and "endwall" mean those sides of the pit adjacent to unmined 
land. 

8-:-~ "Imminent danger to the health and safety of the public" means the 
existence of any condition or practice, or any violation of a permit or other 
requirement of this chapter in a surface coal mining and reclamation 
operation, which condition , practice, or violation could reasonably be 
expected to cause substantial physical harm to persons outside the 
permit area before such condition , practice, or violation can be abated. A 
reasonable expectation of death or serious injury before abatement 
exists if a rational person, subjected to the same conditions or practices 
giving rise to the peril , would not expose the person's self to the danger 
during the time necessary for abatement. 

9-:-fil "Operator" means any individual , person, partnership, firm , association, 
society, joint stock company, company, cooperative, corporation, limited 
liability company, or other business organization , or any department, 
agency, or instrumentality of the state, local , or federal government, or 
any governmental subdivision thereof including any publicly owned utility 
or publicly owned corporation of the state, local , or federal government, 
engaged in or controlling a surface coal mining operation . Operator does 
not include those who remove or intend to remove two hundred fifty tons 
(226.80 metric tons] or less of coal or commercial leonardite from the 
earth by coal or commercial leonardite mining within twelve consecutive 
calendar months in any one location or who remove any coal..Q[ 
commercial leonardite pursuant to reclamation operations under chapter 
38-14.2. 
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-W:-.11. "Other minerals" means clay, stone, sand, gravel , metalliferous and 
nonmetalliferous ores, and any other solid material or substances of 
commercial value occurring within five hundred feet [152.4 meters] or 
less of the land surface and which are excavated in solid form from 
natural deposits on or in the earth, exclusive of coal or commercial 
leonardite and those minerals which occur naturally in liquid or gaseous 
form. 

+1-:-R "Other suitable strata" means those portions of the overburden 
determined by the commission to be suitable for meeting the 
requirements of subsections 2 and 17 of section 38-14.1-24 and based 
on data submitted by the permit applicant. 

-i&..11. "Overburden" means all of the earth and other materials, with the 
exception of suitable plant growth material , which lie above natural 
deposits of coal or commercial leonardite and also means such earth and 
other materials, with the exception of suitable plant growth material, 
disturbed from their natural state by surface coal or commercial 
leonardite mining operations. 

4-2+.~ "Performance bond" means a surety bond, collateral bond, self-bond, 
deposit, a bond issued under the state surface mining and reclamation 
bond fund , any alternative form of security approved by the commission , 
or combination thereof, by which a permittee assures faithful 
performance of all requirements of this chapter. 

+a-,~ "Permit" means a permit to conduct surface coal mining and reclamation 
operations issued by the commission . 

44.J_§." "Permit applicant" means a person or operator applying for a permit. 

~1L "Permit area" means the area of land approved by the commission for 
surface coal mining operations which shall be readily identifiable by 
appropriate markers on the site. 

+a-:-~ "Permit renewal" means the extension of the permit term for areas within 
the boundaries of the initial or existing permit, upon the expiration of the 
initial or existing permit term. 

4+.-1..lL "Permit revision" means the modification of permit provisions during the 
term of the permit and includes changes in the mining and reclamation 
plans, incidental boundary extensions, and the transfer, assignment, or 
sale of rights granted under the permit. 

+&:-20. "Permit term" means a period of time beginning with the date upon which 
a permit is given for surface coal mining and reclamation operations 
under the provisions of this chapter, and ending with the expiration of the 
next succeeding five years plus any renewal of the permit granted under 
this chapter. 

4-9:-2.1. "Permittee" means a person or operator holding a permit. 

2-0:-22. "Person" means an individual , partnership, firm , association, society, joint 
stock company, company, cooperative, corporation , limited liability 
company, or other business organization . 

fr.23. "Pit" means a tract of land, from which overburden,-ef coal......QI 
commercial leonardite, or be#l,any combination of overburden , coal , or 
commercial leonardite has been or is being removed for the purpose of 
surface coal mining operations. 
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~24 . "Prime farmland" means lands as prescribed by commission regulation 
that have the soil characteristics and moisture supply needed to produce 
sustained high yields of adapted crops economically when treated and 
managed, including management of water, according to modern farming 
methods. Furthermore, such lands historically have been used for 
intensive agricultural purposes and are large enough in size to constitute 
a viable economic unit. 

~25. "Prime soils" means those soils that have the required soil characteristics 
(including slope and moisture supply) needed to produce sustained high 
yields of adapted crops, as determined by the state conservationist of the 
United States department of agriculture soil conservation service. 

~26. "Reclaimed" or "reclaim" means conditioning areas affected by surface 
coal min ing operations to make them capable of supporting the uses 
which they were capable of supporting prior to any mining , or higher or 
better uses, pursuant to subsection 2 of section 38-14.1-24. 

2-&:-27. "Reclamation plan" means a plan submitted by an applicant for a permit 
which sets forth a plan for reclamation of the proposed surface coal 
mining operations pursuant to subsection 2 of section 38-14.1-14. 

&28. "Refuse" means all waste material directly connected with the production 
of coal or commercial leonardite mined by surface coal mining 
operations. 

2-7:-29. "Soil amendments" means those materials added by the operator to the 
replaced overburden or suitable plant growth material , or both , to 
improve the physical or chemical condition of the soil in its relation to 
plant growth capability. 

~30. "Soil classifier" means a professional soil classifier as defined in 
subsection 4 of section 43-36-01. 

~J.L "Soil survey" means the identification and location of all suitable plant 
growth material within the proposed permit area and an accompanying 
report that describes, classifies, and interprets for use such materials. 

~32 . "State program" means the program established by the state of North 
Dakota in accordance with the requirements of section 503 of the federal 
Surface Mining Control and Reclamation Act of 1977 (Pub. L. 95-87; 
91 Stat. 470; 30 U.S.C. 1253] to regulate surface coal mining and 
reclamation operations on lands within the state of North Dakota. 

3-+-:-33. "Suitable plant growth material" means that soil material (normally the A, 
B, and portions of the C horizons) located within the proposed permit 
area which , based upon a soil survey, is found by the commission to be 
the most acceptable as a medium for plant growth when respread on the 
surface of regraded areas. 

~34. "Surface coal mining and reclamation operations" means surface coal 
mining operations and all activities necessary and incidental to the 
reclamation of such operations after July 1, 1979. 

~35 . "Surface coal mining operations" means: 

a. Activities affecting the surface of lands in connection with a surface 
coal or commercial leonardite mine. Such activities include extraction 
of coal or commercial leonardite from coal or commercial leonardite 
refuse piles, excavation for the purpose of obtaining coal_Q[ 
commercial leonardite, including such common methods as contour, 
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strip, auger, box cut, open pit, and area mining, the uses of 
explosives and blasting, and in situ distillation or retorting , leaching 
or other chemical or physical processing, and the cleaning , 
concentrating , or other processing or preparation , and loading of 
coal or commercial leonardite at or near the minesite, except that 
such activities do not include coal or commercial leonardite 
exploration subject to chapter 38-12.1, or the extraction of coal..m: 
commercial leonardite incidental to reclamation operations under 
chapter 38-14.2; and 

b. The areas upon which such activities occur or where such activities 
disturb the natural land surface. Such areas shall also include any 
adjacent land the use of which is incidental to any such activities, all 
adjacent lands affected by the construction of new roads or the 
improvement or use of existing roads to gain access to the site of 
such activities and for haulage, and excavations, workings, 
impoundments, dams, refuse banks, dumps, stockpiles, overburden 
piles, spoil banks, culm banks, tailings, holes or depressions, repair 
areas, storage areas, processing areas, shipping areas, and other 
areas upon which are sited structures, facilities, or other property or 
materials on the surface, resulting from or incident to such activities. 

J4..36. "Unwarranted failure to comply" means the failure of a permittee to 
prevent the occurrence of any violation of the permittee's permit or any 
requirement of this chapter due to indifference, lack of diligence, or lack 
of reasonable care, or the failure to abate any violation of such permit or 
this chapter due to indifference, lack of diligence, or lack of reasonable 
care. 

SECTION 8. AMENDMENT. Subsection 3 of section 38-14.1-05 of the North 
Dakota Century Code is amended and reenacted as follows: 

3. Prior to designating any land area as unsuitable for surface coal mining 
operations, the commission shall prepare a detailed statement on: 

a. The potential coal or commercial leonardite resources of the area; 

b. The demand for coal or commercial leonardite resources; and 

c. The impact of such designation on the environment, the economy, 
and the supply of coal or commercial leonardite. 

SECTION 9. AMENDMENT. Subsection 3 of section 38-14.1-13 of the North 
Dakota Century Code is amended and reenacted as follows: 

3. Upon request by the permit applicant, the commission, in its discretion, 
may designate specific information included in the plans required by 
subdivisions c and d of subsection 1 as exempt from disclosure under 
section 44-04-18, provided such specific information pertains only to the 
analysis of the chemical and physical properties of the coal..m: 
commercial leonardite (excepting information regarding such mineral or 
elemental contents which is potentially toxic in the environment). Each 
request must be accompanied by a statement specifying the need for 
nondisclosure, which statement must be considered part of the permit 
application to be filed for public inspection as specified in subsection 2. 
The confidential information is exempt for a period not to exceed ten 
years subsequent to the date on which the request for nondisclosure was 
filed , unless it is demonstrated by the permit applicant that such period 
should be further extended in order to prevent possible resulting harm to 
the permit applicant, or the applicant's successors and assigns. 
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SECTION 10. AMENDMENT. Subdivisions rands of subsection 1 of section 
38-14.1-14 of the North Dakota Century Code are amended and reenacted as 
follows : 

r. Cross sections, maps or plans of the land to be affected, including 
the actual area to be mined, prepared by or under the direction of 
and certified by a registered professional engineer, a registered land 
surveyor, or a qualified professional geologist with assistance from 
experts in related fields, showing pertinent elevation and location of 
test borings or core samplings and depicting all of the following 
information : 

(1) The nature and depth of the various strata of overburden. 

(2) The location of subsurface water, if encountered, and its 
quality. 

(3) The nature and thickness of any coal. commercial leonardite, 
or rider seam above the coal or commercial leonardite seam to 
be mined. 

(4) The nature of the stratum immediately beneath the coal_m: 
commercial leonardite seam to be mined. 

(5) All mineral crop lines and the strike and dip of the coal_m: 
commercial leonardite to be mined , within the area of land to 
be affected. 

(6) Existing or previous surface mining limits. 

(7) The location and extent of known workings of any underground 
mines, including mine openings to the surface. 

(8) The location of aquifers. 

(9) The estimated elevation of the water table. 

(10) The location of spoil , waste, or refuse areas, suitable plant 
growth material stockpiling areas and, if necessary, stockpiling 
areas for other suitable strata. 

(11) The location of all impoundments for waste or erosion control. 

(12) Any settling or water treatment facility. 

(13) Constructed or natural drainways and the location of any 
discharges to any surface body of water on the area of land to 
be affected or adjacent thereto. 

(14) Profiles at appropriate cross sections of the anticipated final 
surface configuration that will be achieved pursuant to the 
applicant's proposed reclamation plan . 

s. A statement by the applicant of the result of test borings or core 
samplings from the permit area, including logs of the drill holes, the 
thickness of the coal or commercial leonardite seam found , an 
analysis of the chemical properties of such coal or commercial 
leonardite, the sulfur content of any coal or commercial leonardite 
seam, chemical analysis of potentially toxic forming sections of the 
overburden , and chemical analysis of the stratum lying immediately 
underneath the coal or commercial leonardite to be mined . The 
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provisions of this subdivision may be waived by the commission with 
respect to the specific application by a written determination that 
such requirements are unnecessary. 

SECTION 11. AMENDMENT. Subdivision c of subsection 2 of section 
38-14.1-14 of the North Dakota Century Code is amended and reenacted as follows: 

c. The consideration which has been given to maximize the utilization 
and conservation of the coal or commercial leonardite being 
recovered so that reaffecting the land in the future can be minimized. 

SECTION 12. AMENDMENT. Paragraph 2 of subdivision e of subsection 3 of 
section 38-14.1-21 of the North Dakota Century Code is amended and reenacted as 
follows: 

(2) Not materially damage the quantity or quality of water in 
surface or underground water systems that supply these 
alluvial valley floors. This subdivision does not affect those 
surface coal mining operations which on July 1, 1979, produce 
coal or commercial leonardite in commercial quantities and are 
located within or adjacent to alluvial valley floors or have 
obtained specific permit approval by the commission to 
conduct surface coal mining operations within said alluvial 
valley floors. 

SECTION 13. AMENDMENT. Subdivision b of subsection 4 of section 
38-14 .1-21 of the North Dakota Century Code is amended and reenacted as follows: 

b. The commission finds that the proposed surface coal mining 
operation will constitute a hazard to a dwelling house, public 
building, school , church , cemetery, commercial or institutional 
building, public road , stream, lake, or other public or private property 
other than property subject to a coal or commercial leonardite lease. 

SECTION 14. AMENDMENT. Subsections 1 and 1.1 of section 38-14.1-24 of 
the North Dakota Century Code are amended and reenacted as follows : 

1. Conduct surface coal mining operations so as to maximize the utilization 
and conservation of the coal or commercial leonardite being recovered 
so that reaffecting the land in the future through surface coal mining can 
be minimized . 

1.1 . Conduct any auger mining associated with surface coal mining 
operations in a manner that will maximize recoverability of coal_Q[ 
leonardite and other mineral reserves remaining after mining activities 
and reclamation operations are completed, and seal or fill all auger holes 
as necessary to ensure long-term stability of the area and minimize any 
adverse impact to the environment or hazard to public health or safety. 
The commission may prohibit auger mining if necessary to maximize the 
utilization, recoverability, or conservation of coal or commercial leonardite 
resources, to ensure long-term stability, or to protect against any adverse 
impact to the environment or hazard to publ ic health or safety. 

SECTION 15. AMENDMENT. Subdivision b of subsection 3 of section 
38-14 .1-24 of the North Dakota Century Code is amended and reenacted as follows: 

b. The permittee, at a minimum, shall backfill, grade, and compact 
(where advisable) using all available overburden and other spoil and 
waste materials to attain the lowest practicable grade (not to exceed 
the angle of repose), to provide adequate drainage, and to contain 
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all toxic materials in order to achieve an ecologically sound land use 
compatible with the surrounding region , in those instances where: 

(1) Surface coal mining operations are carried out over a 
substantial period of time at the same location where the 
operation transects the coal or commercial leonardite deposit; 

(2) The thickness of the coal or commercial leonard ite deposits 
relative to the volume of overburden is large; and 

(3) The permittee demonstrates that the overburden and other 
spoil and waste materials at a particular point in the permit 
area or otherwise available from the entire permit area are 
insufficient, giving due consideration to volumetric expansion, 
to restore the approximate original contour. 

SECTION 16. AMENDMENT. Subsections 5, 10, and 18 of section 
38-14.1-24 of the North Dakota Century Code are amended and reenacted as 
follows: 

5. Remove, segregate, and respread suitable plant growth material as 
required by the commission within the permit area. The commission may 
require the permittee to segregate suitable plant growth material in two or 
more soil layers. The commission shall determine the soil layer or layers 
to be removed based upon the quality and quantity of suitable plant 
growth material inventoried by the soil survey required in subdivision t of 
subsection 1 of section 38-14.1-14. Based on the soil survey, the 
commission shall also determine whether other suitable strata are 
necessary to meet revegetation requirements. If other strata can be 
shown to be suitable and necessary to meet revegetation requirements, 
the commission may require the permittee to determine the areal extent 
of other suitable strata within the proposed permit area, and to remove , 
segregate, protect, and respread such material. If the suitable plant 
growth material or other suitable strata cannot be replaced on an 
approved graded area within a time short enough to avoid deterioration 
of such material , the permittee shall stockpile and stabilize such 
materials by establishing a successful cover of quick-growing plants or by 
other means thereafter so that the suitable plant growth material or other 
su itable strata will be protected from wind and water erosion and will 
remain free from any contamination by toxic material. In the interest of 
achieving the maximum reclamation provided for in this chapter, the 
permittee may, or at the discretion of the commission shall , utilize such 
soil amendments as described in subsection 27 of section 38-14.1 -02. 

10. Remove or bury all debris and other similar material resulting from the 
operation and bury all mine wastes afiG~ coal, and commercial leonardite 
processing wastes unless the commission approves the surface disposal 
of such wastes. If the commission approves the surface disposal of such 
wastes, the permittee shall stabilize all waste piles in designated areas 
through construction in compacted layers, including the use of 
incombustible and impervious materials if necessary, to assure that the 
final contour of the waste pile will be compatible with natural 
surroundings and that the site can and will be stabilized and revegetated 
according to the provisions of th is chapter. 

18. Assume the responsibility for successful revegetation , as required by 
subsection 17, for a period of ten full years after the last year of 
augmented seeding , fertilizing , irrigation, or other work, provided that, 
when the commission approves a long-term intensive agricultural 
postmining land use, the ten-year period of responsibility for revegetation 
commences at the date of initial planting . However, for previously mined 
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areas that are affected by remining, the operator's responsibility for 
successful revegetation will extend for a period of five full years after the 
last year of augmented seeding, fertilizing , irrigation, and other work in 
order to assure compl iance with the applicable standards. For the 
purposes of th is subsection, "previously mined areas" are lands that were 
affected by coal or commercial leonardite mining activities prior to 
January 1, 1970, and "augmented seeding, fertilizing , irrigation, or other 
work" does not include normal conservation practices recogn ized locally 
as good management for the postmining land use. 

SECTION 17. AMENDMENT. Section 38-14.1-25 of the North Dakota 
Century Code is amended and reenacted as follows: 

38-14.1-25. Prohibited mining practices. 

1. Ne6 permittee may not use any coal or commercial leonardite mine 
waste piles consisting of mine wastes, tailings, coal processing wastes, 
or other liquid or solid wastes either temporarily or permanently as dams 
or embankments unless approved by the commission , after consultation 
with the state engineer. 

2. Ne6 permittee may not locate any part of the surface coal mining and 
reclamation operations or deposit overburden, debris, or waste materials 
outside the permit area for which bond has been posted, except as 
provided in subsection 24 of section 38-14.1-03. 

3. Ne6 permittee may not deposit overburden, debris, or waste materials in 
such a way that normal erosion or slides brought about by natural causes 
will permit the same to go beyond or outside the permit area for which 
bond has been posted. 

SECTION 18. AMENDMENT. Subdivision b of subsection 1 of section 
38-14.1-27 of the North Dakota Century Code is amended and reenacted as follows: 

b. For those surface coal mining and reclamation operations which 
remove or disturb strata that serve as aquifers which significantly 
ensure the hydrologic balance of water use either on or off the 
mining site, the commission , in consultation with other appropriate 
state agencies, shall specify those: 

(1) Monitoring sites to record the quantity and quality of surface 
drainage above and below the minesite as well as in the 
potential zone of influence. 

(2) Monitoring sites to record level , amount, and samples of 
ground water and aquifers potentially affected by the mining 
and also directly below the lowermost (deepest) coal_Q[ 
commercial leonardite seam to be mined. 

(3) Records of well logs and borehole data to be maintained. 

(4) Monitoring sites to record precipitation. 

The monitoring data collection and analysis required by this section 
must be conducted according to standards and procedures set forth 
by the commission in consultation with other appropriate state 
agencies in order to assure their reliabil ity and validity. 

SECTION 19.AMENDMENT. Subsections 1, 3, and 4 of section 38-14.1-37 
of the North Dakota Century Code are amended and reenacted as follows: 

(1) DESK (3) COMMITTEE Page 12 h_stcomrep_60_007 

• 

•• 



• 

Com Standing Committee Report 
April 2, 2015 2:04pm 

Module ID: h_stcomrep_60_007 
Carrier: Keiser 

Insert LC: 15.1008.02005 Title: 03000 

1. The provisions of this chapter do not apply to any of the following 
activities: 

a. Extraction of coal or commercial leonardite by a landowner for the 
landowner's own noncommercial use from land owned or leased by 
the landowner. 

b. Extraction of coal or commercial leonardite as an incidental part of 
federal , state, or local government-financed highway or other 
construction under regulations established by the commission . 

3. The commission may provide or assume the cost of training coal..Q[ 
commercial leonardite operators who meet the qualifications in 
subsection 2 concerning the preparation of permit applications and 
compliance with the regulatory program. 

4. An operator who has received assistance under subsection 2 or 3 shall 
reimburse the commission for the cost of the services rendered if the 
commission finds that the operator's actual and attributed annual 
production of coal or commercial leonardite for all locations exceeds 
three hundred thousand tons [272155.41 metric tons] during the twelve 
months immediately following the date the operator is issued a surface 
coal mining and reclamation permit. 

SECTION 20. AMENDMENT. Section 38-15-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-15-01. Policy. 

It is hereby declared to be in the public interest to foster, encourage, and 
promote the development, production, and utilization of all natural resources of coal , 
commercial leonardite, oil, gas, and subsurface minerals in a manner as will prevent 
waste and allow a greater ultimate recovery of the natural resources, and to protect 
the rights of all owners so that the greatest possible economic recovery of natural 
resources be obtained in the state, to the end that landowners, royalty owners, 
producers, and the general public realize and enjoy the greatest possible good from 
these vital natural resources. 

SECTION 21. AMENDMENT. Section 38-15-02 of the North Dakota Century 
Code is amended and reenacted as follows : 

38-15-02. Definitions. 

As used in this chapter, unless the context otherwise requires: 

1. "Coal" means all kinds of coal , and includes what is known as lignite 
coal, unless a contrary intention plainly appears. 

2. "Commercial leonardite" means a dark-colored, soft, earthy rock formed 
from the oxidation of lignite coal, and is produced from a mine that has as 
its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

J,. "Commission" means the industrial commission . 

J.4 . "Conflicting interests" means those interests of producers which are in 
conflict, so that full production and utilization by one producer is 
prohibited or impeded by the interests of another producer of a separate 
natural resource. 
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4.-~ "Gas" means all natural gas and other fluid hydrocarbons not 
hereinbelow defined as oil. 

&:-6. "Natural resources" means coal , oi l, gas, and subsurface minerals as 
defined herein. 

fr.L "Oil" means crude petroleum oil and other hydrocarbons, regardless of 
gravity, which are produced at the wellhead in liquid form , and the liquid 
hydrocarbons known as distillate or condensate recovered or extracted 
from gas other than gas produced in association with oil and commonly 
known as casinghead gas. 

7:-fi. "Owner" means the person who has the right to produce natural 
resources either for that person or others. 

&Q,_ "Person" means any natural person, corporation , limited liability 
company, association , partnership, receiver, trustee, executor, 
administrator, guardian , fiduciary, or other representative of any kind , and 
includes any department, agency, instrumentality, or political subdivision 
of the state. The masculine gender, in referring to a person, includes the 
feminine and the neuter genders. 

g.,~ "Producer" means the owner of a well or wells , or mine or mines, capable 
of producing coal , commercial leonardite, oil, gas, or subsurface 
minerals. 

+o-:-.11. "Subsurface minerals" means all naturally occurring elements and their 
compounds, volcanic ash, precious metals, carbonates, and natural 
mineral salts of boron , bromine, calcium, fluorine, iodine, lithium, 
magnesium, phosphorus, potassium, sodium, thorium, uranium, and 
sulfur, and their compounds but does not include sand and gravel and 
rocks crushed for sand and gravel. 

44-:-1£. "Waste" means the inefficient utilization of reserves of oil , gas, 
subsurface minerals,-eF coal , or commercial leonardite. as the case may 
be. 

SECTION 22. AMENDMENT. Section 38-18-05 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-18-05. Definitions. 

In this chapter, unless the context or subject matter otherwise requires: 

1. "Agricultural production" means the production of any growing grass or 
crop attached to the surface of the land , whether or not the grass or crop 
is to be sold commercially, and the production of any farm animals, 
including farmed elk, whether or not the animals are to be sold 
commercially. 

2. "Disturbed" means any alteration of the topsoil of the land whether the 
alteration is for the purpose of exploring for coal or commercial 
leonardite. or for the purpose of carrying out an actual mining operation. 

3. "Mineral developer" means the person who acquires at least seventy-five 
percent of the mineral rights or a lease of at least seventy-five percent of 
the mineral rights for the purpose of extracting or using the mineral for 
nonagricultural purposes. 

4. "Mineral estate" means an estate in or ownership of all or part of the 
minerals under a specified tract of land . 
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5. "Mineral lease" means any lease which purports to convey the minerals 
or rights relating to the minerals under a specified tract of land separate 
from the surface, and any other type of lease which gives or conveys 
rights to minerals. 

6. "Mineral owner" means any person or persons who presently own the 
mineral estate, their successors, assigns, or predecessors in title , under 
a specified tract of land by means of a mineral deed, or by an exception 
or reservation in the deed , grant, or conveyance of the surface, or by any 
other means whatsoever. 

7. "Minerals" means coal or commercial leonardite. 

8. "Mining operation" means any type of activity, the aim of which is to 
discover the presence of minerals, or to remove the minerals so 
discovered from their original position on or in the land by any means 
whatsoever. 

9. "Surface estate" means an estate in or ownership of the surface of a 
particular tract of land. 

10. "Surface owner" means the person or persons who presently have valid 
title to the surface of the land , their successors, assigns, or predecessors 
in title, regardless of whether or not a portion of the land surface is 
occupied for a residence. 

SECTION 23. AMENDMENT. Section 38-18-07 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-18-07. Surface damage and disruption payments. 

1. Unless the mineral lease, surface lease, or consent statement executed 
by the surface owner provides for payments to the surface owner, the 
mineral developer shall annually pay to the surface owner a sum of 
money equal to the amount of damages sustained by the surface owner 
for loss of agricultural production caused by mining activity, provided that 
it can be shown that the land disturbed or to be disturbed has regularly 
been used for agricultural production. The amount of damages may be 
determined by any formula mutually agreeable between the surface 
owner and the mineral developer. The payments contemplated by this 
section only cover land actually mined, disturbed , or to be mined during 
the year or years during which agricultural production was actually 
interrupted and which land has not been restored to the level of 
agricultural productivity required by the plan submitted pursuant to 
chapter 38-14.1. The payments to be made hereunder must be made 
before December thirty-first of that calendar year in which the loss 
occurred. 

2. Unless waived by the owner of a farm building, if the coal or commercial 
leonardite removal area of a surface mining operation comes within five 
hundred feet [152.4 meters] of any farm building, the mineral developer 
shall pay to the owner of the farm building either the fair market value of 
the farm building or the entire cost of removing the farm building to a 
location where the coal or commercial leonardite removal area of the 
mining operation will not come within five hundred feet [152.4 meters] of 
such building or buildings. The payments contemplated hereunder are in 
addition to any payments required by the terms of any mineral lease, 
unless the surface owner is a party to the lease and the lease provides 
for damages as contemplated in this subsection in an amount not less 
than the amount which would be recoverable under this section. 
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3. The rights granted to the surface owner by this section are hereby 
declared to be absolute and unwaivable, except as provided in 
subsection 2. Any instrument which purports to waive rights granted by 
this section is null and void and of o legal effect. 

SECTION 24. Section 57-61-01 .9 of the North Dakota Century Code is 
created and enacted as follows: 

57-61-01.9. Severance tax on commercial leonardite in lieu of sales and 
use taxes. 

A tax of thirty-seven and one-half cents per ton of two thousand pounds 
(907.18 kilograms] is imposed on all commercial leonardite severed for sale or for 
industrial purposes within this state. A mine operator shall remit the tax for each 
month within twenty-five days after the end of each month to the state tax 
commissioner. The mine operator shall submit the tax with any report or any form 
required by the state tax commissioner. 

SECTION 25. APPLICATION. Notwithstanding any provision of this Act, the 
rates or application of severance and conversion taxation of coal or leonardite are 
not amended except as provided in section 24." 

Renumber accordingly 
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Explanation or reason for introd uction of bi l l/resol ution : 

Relating to the defin ition of coal and leonard ite . 

Mi n utes :  1 Attachment 

Chair  Unruh brought the committee to order, rol l  was taken and all conference committee 
members were present. 

Representative Keiser: The bi l l  does look qu ite a bit d ifferent from the b i l l  you sent over to 
the House . The industry people on all sides have worked real ly hard on this and are in 
agreement with what we have but they have done the bu lk of the work. There was a 
commercial use of leonard ite that created problems with the BLM for the royalty tax and 
were trying to find a way for the state to get around that. When we got the bi l l  the coal  
compan ies had a major problem in trying to make a new minera l ,  leonard ite, in the code 
and to create a new category made a lot of problems that related to wi l ls ,  estates, etc. al l  
became really problematic for the industry by the t ime the bi l l  got to us.  There were a few 
other issues that came forward , the taxation issue, the bi l l  you sent us did have d ifferent tax 
rate for leonard ite than for coal .  What is the impact on our tax revenue that got to be very 
problematic in terms of managing it and had to find out how much was leonard ite vs coal 
and that proved to not work for us, it is lengthy but simple. Many of the pages of revisions 
that you have are the resu lt of the Public Service Commission and the Oil and Gas Division 
looking at th is . We don't have it qu ite right in  the code, a good 75% of the bi l l  before you is 
just techn ical in nature and making sure we have the right things in  code.  What it comes 
down to is on page 1 6  trying to figure out at what percentage of oxidation it becomes 
leonard ite. Create a defin it ion for commercial defin ition of leonard ite . The key for it , we 
segregated it for oxidation or anyth ing else, with this approach it e l iminated 99 .9% of the 
concerns as it relates to transference.  There would be no d ifferential on the tax, there are 
lots of points in  the bi l l  where we insert commercial leonard ite' langue. I bel ieve because of 
the Public Service Commission section and the oi l  and gas section that was what our 
intention was. 

Vice Chair  Unruh :  I was worried that it addressed all parts of code that related to l ign ite 
previously and now needed to make sure that related to leonard ite as wel l .  My question is 
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j ust to make sure that the Public Service Commission reclamation d ivision d i rector was 
a l right with this as wel l .  

J im Deutsch: Director of  the Public Service Commission reclamation d ivision .  They note a 
few places where language was missed . 

Chair  U nruh :  So you see some changes that should be made before we move forward? 

Senator Armstrong:  These cover al l  of your concerns? 

J im Deutsch: Yes, they do .  
. I 

Amendments were handed out by Cherie Harms. See attachment #1 . 

Chairwoman Unruh :  Take a look at this,  make a few changes and revisit this next week. 

Chairwoman U nruh then closed the conference committee on SB 2377. 
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Explanation or reason for introd uction of bi l l/resol ution : 

Relating to the defin ition of coal and leonard ite . 

M i n utes :  chments 

Chairwoman Unruh cal led the committee to order, rol l  was taken and al l  committee 
members were present. 

Chairwoman U nruh :  We have had 2 techn ical corrections on this b i l l .  Handed out 
amendment #1 5 . 1 008.02007, expla ined the changes that it made to the bi l l  see attachment 
#1 . 

Handed out b i l l  version 1 5 . 1 008. 0300. See attachment #2. 

Dee Wald:  Genera l  Counci l ,  Office of State Tax Commissioner. As we were going through 
the coal severance tax chapter of the code we tried to figure out where to put leonardite . 
The best way to address this is add the language at the bottom of the page; it references 
38- 1 4 . 1 -02 , where leonard ite is at in Code. They are a l ready reporting and paying tax on 
that so it shouldn't affect leonard ite products . On page 22 we are removing the tax on 
commercial leonard ite and removing section 25 .  

Chai rwoman U nruh :  We can do whatever your wishes are ;  we can move the amendment 
that I handed out first and merge the second one from there .  

Representative Lefor made a motion to adopt amendments 1 5 . 1 08.02007 and 
1 5 . 1 008 .0300 with a second by Senator Armstrong .  

Representative Keiser: On the second set of amendments I wonder i f  th is doesn't mess 
with the intent of the legislation for commercial  leonard ite . We are now saying that 
commercial leonard ite is coa l .  Before we had a separate section that said commercial 
leonard ite wi l l  be taxed wh ich is a subtle d ifference but a d ifference.  Here you are taking 
you back into the coal section of the code. 
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Dee Wald : Right now under an old North Dakota Supreme Court case coal is leonardite. 
For many years lignite, no matter if it contains leonardite or leonardite itself has been 
subject to reporting under the coal severance tax, we are not doing anything different 
however with the additional definition of commercial leonardite we had to address the 
administrative issues. 

Representative Keiser: I think that we have to be very careful and might bring us back to 
where we started . 

Chairman Unruh: This is just for the pLJrposes of taxation u,nder chapter 57 it would include 
commercial leonardite in coal and all of the records there doesn't change the definition that 
we set previously. It doesn't change the definition ; it would not have a negative effect. Do 
not want to undo all the good work by this . 

Representative Keiser: This does take us back, what we tried to do was create a category 
for commercial leonardite, tax the same as coal and not put it back into the coal section . 

Representative Lefor: I would withdraw my motion . 

Senator Armstrong : Withdraw my second . 

Senator Armstrong: This language is fine if we did it in subsections. 

Representative Keiser: On page 35 we created a new subsection for commercial 
leonardite, tax is differently than coal , same rate but different areas. 

Representative Lefor: It is worth the extra time to look into this . 

There was no further discussion and Chairwoman Unruh closed the conference committee 
on SB 2377. 
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Explanation or reason for introd uction of bi l l/resol ution : 

Relating to the defin ition of coal and lenard ite. 

M i n utes : 1 Attachment 

Chair Unruh ca l led the committee to order, rol l  was taken and all committee members were 
present. 

Chair  Unruh handed out amendment #1 5 . 1 008 . 02008. See attachment #1 . I think that we 
have gotten to a point where th is wil l  work. Please look at section 24 on page 1 7  and take a 
look at the language change there, instead of saying that commercial leonard ite is coal for 
the purposes of the taxation chapter it just says that it wi l l  be taxed in the same manner as 
coa l so as to not further confuse the defin ition changes that we have made throughout 
other sections of the code.  The changes from the tax department and the Publ ic Service 
Commission are incorporated into the bi l l .  

Representative Lefor: Is that the only change? 

Chair Unruh :  Two changes, the taxation change that we have been talking about and the 
changes from the Public Service Commission that we got after our fi rst hearing.  

Representative Lefor made a motion to recede from the House amendments and amend 
further with a second by Senator Murphy, there was no further d iscussion ,  rol l  was taken 
and the motion passed on a 6-0-0 vote . Chair Unruh will carry the b i l l  to the floor of the 
Senate and Representative Keiser wi l l  carry the bi l l  to the floor of the House.  
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2377 

That the House recede from its amendments as printed on pages 1125-1140 of the Senate 
Journal and pages 1314-1328 of the House Journal and that Engrossed Senate Bill No. 2377 
be amended as follows: 

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to amend and 
reenact subsection 5 of section 38-11.2-01, sections 38-12.1-01, 38-12.1-02, 
38-:12.1-03, 38-12.1-04, 38-12.1-05, and 38-14.1-02, subsection 3 of section 
38-14.1-05, subsection 3 of section 38-14.1-13, subdivisions r and s of subsection 1 of 
section 38-14.1-14, subdivision c of subsection 2 of section 38-14.1-14, paragraph 2 of 
subdivision e of subsection 3 of section 38-14.1-21, subdivision b of subsection 4 of 
section 38-14.1-21 , subsections 1 and 1.1 of section 38-14.1-24, subdivision b of 
subsection 3 of section 38-14.1-24, subsections 5, 10, and 18 of section 38-14.1-24, 
section 38-14.1-25, subdivision b of subsection 1 of section 38-14.1-27, subsections 1, 
3, and 4 of section 38-14.1-37, sections 38-15-01, 38-15-02, 38-18-05, 38-18-07, 
57-61-01 , and 57-61-01 .2, subsection 1 of section 57-61-01 .5, sections 57-61-01 .7, 
57-61-02, and 57-61-03, and subsection 1 of section 57-61-04 of the North Dakota 
Century Code, relating to the definition of coal and commercial leonardite and the 
taxation of commercial leonardite. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Subsection 5 of section 38-11.2-01 of the North 
Dakota Century Code is amended and reenacted as follows: 

5. "Subsurface mineral" means any naturally occurring element or compound 
recovered under the provisions of chapter 38-12, but for the purpose of this 
chapter excludes coal, commercial leonardite. oil and gas, sand and 
gravel, and rocks crushed for sand and gravel. 

SECTION 2. AMENDMENT. Section 38-12.1-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-01. Legislative findings. 

The legislative assembly of the state of North Dakota finds that: 

1. The discovery and evaluation of coal or commercial leonardite deposits is 
advantageous in an industrial society. 

2. Coal or commercial leonardite occurs hidden under the ground and must 
be searched for by diverse techniques, and that the search, exploration, or 
prospecting for coal or commercial leonardite is a necessary and 
expensive prerequisite to coal or commercial leonardite extraction and for 
land use planning in coal-bearing or commercial leonardite-bearing areas. 
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3. It is to the benefit of society to allow coal or commercial leonardite 
exploration and to require the information generated from exploration to be 
available to the office of the state geologist. 

SECTION 3. AMENDMENT. Section 38-12.1-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-02. Declaration of policy. 

It is hereby declared to be in the public interest to have persons engaged in 
coal or commercial leonardite exploration or evaluation report their findings to the office 
of the state geologist so that data on the location, quantity, and quality of coal..m: 
commercial leonardite, and the characteristics of associated material , will be available 
to assist the state in determining what the attitude of the state should be regarding 
future development of coal or commercial leonardite resources. 

SECTION 4. AMENDMENT. Section 38-12.1-03 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-03. Definitions. 

As used in this chapter, unless the context otherwise requires: 

1. "Coal" means a dark-colored, compact, and earthy organic rock with less 
than forty percent inorganic components , based on dry material , formed by 
the accumulation and decomposition of plant material. The term includes 
lignite in both oxidized and nonoxidized forms , whether or not the material 
is enriched in radioactive materials. The term does not include commercial 
leonardite. 

2. "Coal exploration" means: 

a. The use of any technique which when applied to the surface of the 
land will aid in the discovery or evaluation of coal or commercial 
leonardite or aid in determining the quantity and quality of coal..m: 
commercial leonardite present. It includes drill ing or digging , 
excavating, core sample drilling and collection, diamond drilling, 
trenching, or any other type of penetration of the surface of the earth; 
or 

b. Environmental data gathering activities conducted for the purpose of 
establishing the conditions of an area prior to applying for a permit 
under chapter 38-14.1. The provisions of sections 38-12.1-04 and 
38-12.1-05 are not applicable to such environmental data gathering 
activities unless the natural land surface will be substantially disturbed 
or such activities are located on lands designated unsuitable for 
mining under section 38-14.1-05. 

3. "Commercial leonardite" means a dark-colored, soft. earthy rock formed 
from the oxidation of lignite coal, and is produced from a mine that has as 
its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

4 . "Commission" means the industrial commission of the state of North 
Dakota. 
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4.-~ "Permit area" means a county. 

&.-6 . "Person" means and includes any natural person, corporation, limited 
liability company, association, partnership, receiver, trustee, executor, 
administrator, guardian, fiduciary, or other representative of any kind , and 
includes any department, agency, or instrumentality of the state or of any 
governmental subdivision thereof; the masculine gender, in referring to a 
person , includes the feminine and the neuter genders. 

fr.7 . "Road" means a surface or right of way for purposes of travel by land 
vehicles used in coal or commercial leonardite exploration . A road consists 
of the entire area of the right of way, including the roadbed , shoulders, 
parking and side areas, approaches, structures, ditches, and surface. 

SECTION 5. AMENDMENT. Section 38-12.1-04 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-04. Jurisdiction of commission. 

The commission has jurisdiction and authority over all persons and property, 
both public and private, necessary to effectively enforce the provisions of this chapter. 
The director of mineral resources shall act as a supervisor charged with the duty of 
enforcing the regulations and orders of the commission applicable to the provisions of 
this chapter. The commission has authority to make such investigations as it deems 
proper to determine whether facts exist which justify action by the commission. The 
commission acting through the director of mineral resources has the authority: 

1. To require : 

a. The furnishing of a reasonable bond with good and sufficient surety, 
conditioned upon the full compliance with the provisions of this 
chapter, and the rules and orders of the commission prescribed to 
govern the exploration for coal or commercial leonardite on state and 
private lands and roads used in coal or commercial leonardite 
exploration within the state of North Dakota. The person required to 
furnish the bond may elect to deposit a collateral bond, self-bond, 
cash, or any alternative form of security approved by the commission, 
or combination thereof, by which a permittee assures faithful 
performance of all requirements of this chapter and the rules and 
orders of the industrial commission. 

b. The delivery, free of charge, to the state geologist of the basic data 
collected during the course of the exploration within a reasonable time 
as may be prescribed by the state geologist. The data so submitted is 
confidential and available only to the office of the state geologist for 
official purposes for a period of two years, and such period of 
confidentiality must, upon application, be extended for one-year 
periods by the state geologist, for a total period not to exceed ten 
years unless it is demonstrated that such period should be further 
extended in order to prevent possible resulting harm to the person, or 
the person's successors and assigns, who delivered such basic data 
to the state geologist. The basic data must include, if specifically 
requested by the state geologist and if the information has been 
developed by or for a person conducting the exploration: 
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(1) Sample cuts. 

(2) Drillers' logs, sample logs, radioactivity logs, resistivity logs, or 
other types of electrical or mechanical logs. 

(3) Elevation and location information on the data collection points. 

(4) Other pertinent information as may be required by the state 
geologist. 

2. To require the plugging , covering , or reburial in an appropriate manner so 
as to protect environmental quality, general health and safety, and 
economic values of all holes, pits, or trenches excavated during the course 
of coal or commercial leonardite exploration. 

3. To promulgate and enforce rules, regulations, and orders to effectuate the 
provisions, purpose, and intent of this chapter. 

4. To inspect all drilling or exploration sites. For the purposes of this 
subsection , the director of mineral resources or the director's 
representative shall have access to all drilling or exploration installations 
regulated by this chapter for the purpose of inspection and sampling and 
shall have the authority to require the operators' aid if the director finds it 
necessary and requests it. 

5. Notwithstanding any of the other provisions of this section, the commission 
acting through the director of mineral resources shall require that any lands 
substantially disturbed in coal or commercial leonardite exploration, 
including excavations, roads, and drill holes, and the removal of necessary 
facilities and equipment be reclaimed in accordance with the applicable 
performance standards of section 38-14.1-24. Reclamation must be 
accomplished to protect environmental quality, general health and safety, 
and economic values. 

SECTION 6. AMENDMENT. Section 38-12.1-05 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-05. Notice and drilling permit required - Exceptions - Limits on coal 
or commercial leonardite removal. 

1. It is unlawful to commence operations for drilling for the exploration for coal 
or commercial leonardite without first obtaining a permit from the director of 
mineral resources, under such rules and regulations as may be prescribed 
by the commission, and paying to the commission a fee of one hundred 
dollars for each such permit area. The permit application must include a 
description of the exploration area and the period of proposed exploration. 
The permit must be granted within thirty days after a proper application has 
been submitted. 

2. This permit may not be required: 

a. In an area where a permit to conduct surface coal mining operations is 
in effect pursuant to chapter 38-14.1; 

b. For holes drilled to guide excavating equipment in an operating mine; 
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c. In areas where a drill hole is required by any other state agency; or 

d. For environmental data gathering activities that do not substantially 
disturb the land, unless the environmental data gathering activities are 
located on land designated unsuitable for mining under section 
38-14.1-05. 

3. No person may remove more than two hundred fifty tons [226.80 metric 
tons] of coal or commercial leonardite pursuant to an exploration permit 
without first obtaining a permit from the public service commission. 

SECTION 7. AMENDMENT. Section 38-14.1-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-14.1-02. Definitions. 

Wherever used or referred to in this chapter, unless a different meaning clearly 
appears from the context: 

1. "Alluvial valley floors" means the unconsolidated stream-laid deposits 
holding streams where water availability is sufficient for subirrigation or 
flood irrigation agricultural activities but does not include upland areas 
which are generally overlain by a thin veneer of colluvial deposits 
composed chiefly of sediment from sheet erosion, deposits by 
unconcentrated runoff or slope wash, together with talus, other mass 
movement accumulation, and windblown deposits. 

2. "Approximate original contour" means that surface configuration achieved 
by backfilling and grading an area affected by surface coal mining 
operations so that the reclaimed area closely resembles the general 
surface configuration of the land prior to being affected by surface coal 
mining operations and blends into and complements the surrounding 
undisturbed land. 

3. "Coal" means a dark-colored compact and earthy organic rock with less 
than forty percent inorganic components, based on dry material, formed by 
the accumulation and decomposition of plant material. The term includes 
consolidated lignitic coal, in both oxidized and nonoxidized forms, having 
less than eight thousand three hundred British thermal units per pound 
[453.59 grams], moist and mineral matter free, whether or not the material 
is enriched in radioactive materials. The term does not include commercial 
leonardite. 

4. "Commercial leonardite" means a dark-colored, soft, earthy organic rock 
formed from the oxidation of lignite coal, and is produced from a mine that 
has as its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

§.,. "Commission" means the public service commission, or such other 
department, bureau, or commission as may lawfully succeed to the powers 
and duties of that commission. The commission is the state regulatory 
authority for all purposes relating to the Surface Mining Control and 
Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 445; 30 U.S.C. 1201 
et seq .]. 
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&.-6. "Extended mining plan" means a written statement setting forth the matters 
specified in section 38-14.1-15 and covering the estimated life of the 
surface coal mining operation. 

6-:7 . "Final cut" means the last pit created in a surface mining pit sequence. 

+:-8. "Highwall" and "endwall" mean those sides of the pit adjacent to unmined 
land. 

&9. "Imminent danger to the health and safety of the public" means the 
existence of any condition or practice, or any violation of a permit or other 
requirement of this chapter in a surface coal mining and reclamation 
operation, which condition, practice, or violation could reasonably be 
expected to cause substantial physical harm to persons outside the permit 
area before such condition, practice, or violation can be abated. A 
reasonable expectation of death or serious injury before abatement exists 
if a rational person, subjected to the same conditions or practices giving 
rise to the peril , would not expose the person's self to the danger during 
the time necessary for abatement. 

~.W:. "Operator" means any individual, person, partnership, firm, association, 
society, joint stock company, company, cooperative, corporation, limited 
liability company, or other business organization, or any department, 
agency, or instrumentality of the state, local, or federal government, or any 
governmental subdivision thereof including any publicly owned utility or 
publicly owned corporation of the state, local, or federal government, 
engaged in or controlling a surface coal mining operation. Operator does 
not include those who remove or intend to remove two hundred fifty tons 
[226.80 metric tons] or less of coal or commercial leonardite from the earth 
by coal or commercial leonardite mining within twelve consecutive 
calendar months in any one location or who remove any coal...Q[ 
commercial leonardite pursuant to reclamation operations under chapter 
38-14.2. 

4-0:-11. "Other minerals" means clay, stone, sand, gravel, metalliferous and 
nonmetalliferous ores, and any other solid material or substances of 
commercial value occurring within five hundred feet [152.4 meters] or less 
of the land surface and which are excavated in solid form from natural 
deposits on or in the earth, exclusive of coal or commercial leonardite and 
those minerals which occur naturally in liquid or gaseous form. 

4+.-.1.£. "Other suitable strata" means those portions of the overburden determined 
by the commission to be suitable for meeting the requirements of 
subsections 2 and 17 of section 38-14.1-24 and based on data submitted 
by the permit applicant. 

42-:-~ "Overburden" means all of the earth and other materials, with the 
exception of suitable plant growth material, which lie above natural 
deposits of coal or commercial leonardite and also means such earth and 
other materials, with the exception of suitable plant growth material, 
disturbed from their natural state by surface coal or commercial leonardite 
mining operations. 
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~14. "Performance bond" means a surety bond, collateral bond, self-bond, 
deposit, a bond issued under the state surface mining and reclamation 
bond fund, any alternative form of security approved by the commission, or 
combination thereof, by which a permittee assures faithful performance of 
all requirements of this chapter. 

~~ "Permit" means a permit to conduct surface coal mining and reclamation 
operations issued by the commission. 

44.-1.§.,_ "Permit applicant" means a person or operator applying for a permit. 

4&.-17. "Permit area" means the area of land approved by the commission for 
surface coal mining operations which shall be readily identifiable by 
appropriate markers on the site. 

46:-1§.:. "Permit renewal" means the extension of the permit term for areas within 
the boundaries of the initial or existing permit, upon the expiration of the 
initial or existing permit term. 

4-7:-~ "Permit revision" means the modification of permit provisions during the 
term of the permit and includes changes in the mining and reclamation 
plans, incidental boundary extensions, and the transfer, assignment, or 
sale of rights granted under the permit. 

48-:-20. "Permit term" means a period of time beginning with the date upon which a 
permit is given for surface coal mining and reclamation operations under 
the provisions of this chapter, and ending with the expiration of the next 
succeeding five years plus any renewal of the permit granted under this 
chapter. 

~21 . "Permittee" means a person or operator holding a permit. 

~22. "Person" means an individual, partnership, firm, association, society, joint 
stock company, company, cooperative, corporation , limited liability 
company, or other business organization. 

~23. "Pit" means a tract of land, from which overburden,-ef coal, or commercial 
leonardite, or OO#r,any combination of overburden, coal, or commercial 
leonardite has been or is being removed for the purpose of surface coal 
mining operations. 

n.24. "Prime farmland" means lands as prescribed by commission regulation 
that have the soil characteristics and moisture supply needed to produce 
sustained high yields of adapted crops economically when treated and 
managed, including management of water, according to modern farming 
methods. Furthermore, such lands historically have been used for 
intensive agricultural purposes and are large enough in size to constitute a 
viable economic unit. 

2-3:-25. "Prime soils" means those soils that have the required soil characteristics 
(including slope and moisture supply) needed to produce sustained high 
yields of adapted crops, as determined by the state conservationist of the 
United States department of agriculture soil conservation service . 
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~26. "Reclaimed" or "reclaim" means conditioning areas affected by surface 
coal mining operations to make them capable of supporting the uses which 
they were capable of supporting prior to any mining, or higher or better 
uses, pursuant to subsection 2 of section 38-14.1-24. 

2-&.-27. "Reclamation plan" means a plan submitted by an applicant for a permit 
which sets forth a plan for reclamation of the proposed surface coal mining 
operations pursuant to subsection 2 of section 38-14.1-14. 

2&.-28. "Refuse" means all waste material directly connected with the production 
of coal or commercial leonardite mined by surface coal mining operations. 

2-7:-29. "Soil amendments" means those materials added by the operator to the 
replaced overburden or suitable plant growth material, or both, to improve 
the physical or chemical condition of the soil in its relation to plant growth 
capability. 

~30. "Soil classifier" means a professional soil classifier as defined in 
subsection 4 of section 43-36-01 . 

~31. "Soil survey" means the identification and location of all suitable plant 
growth material within the proposed permit area and an accompanying 
report that describes, classifies, and interprets for use such materials. 

~32. "State program" means the program established by the state of North 
Dakota in accordance with the requirements of section 503 of the federal 
Surface Mining Control and Reclamation Act of 1977 [Pub. L. 95-87; 
91 Stat. 470; 30 U.S.C. 1253] to regulate surface coal mining and 
reclamation operations on lands within the state of North Dakota. 

~33. "Suitable plant growth material" means that soil material (normally the A, 
B, and portions of the C horizons) located within the proposed permit area 
which, based upon a soil survey, is found by the commission to be the 
most acceptable as a medium for plant growth when respread on the 
surface of regraded areas. 

~34. "Surface coal mining and reclamation operations" means surface coal 
mining operations and all activities necessary and incidental to the 
reclamation of such operations after July 1, 1979. 

33-:-35. "Surface coal mining operations" means: 

a. Activities affecting the surface of lands in connection with a surface 
coal or commercial leonardite mine. Such activities include extraction 
of coal or commercial leonardite from coal or commercial leonardite 
refuse piles, excavation for the purpose of obtaining coal_Q[ 
commercial leonardite, including such common methods as contour, 
strip, auger, box cut, open pit, and area mining , the uses of explosives 
and blasting, and in situ distillation or retorting, leaching or other 
chemical or physical processing , and the cleaning, concentrating, or 
other processing or preparation , and loading of coal or commercial 
leonardite at or near the minesite, except that such activities do not 
include coal or commercial leonardite exploration subject to chapter 
38-12.1, or the extraction of coal or commercial leonardite incidental 
to reclamation operations under chapter 38-14.2; and 
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b. The areas upon which such activities occur or where such activities 
disturb the natural land surface. Such areas shall also include any 
adjacent land the use of which is incidental to any such activities, all 
adjacent lands affected by the construction of new roads or the 
improvement or use of existing roads to gain access to the site of 
such activities and for haulage, and excavations, workings, 
impoundments, dams, refuse banks, dumps, stockpiles, overburden 
piles, spoil banks, culm banks, tailings, holes or depressions, repair 
areas, storage areas, processing areas, shipping areas, and other 
areas upon which are sited structures, facilities, or other property or 
materials on the surface, resulting from or incident to such activities. 

d4:-36. "Unwarranted failure to comply" means the failure of a permittee to prevent 
the occurrence of any violation of the permittee's permit or any requirement 
of this chapter due to indifference, lack of diligence, or lack of reasonable 
care, or the failure to abate any violation of such permit or this chapter due 
to indifference, lack of diligence, or lack of reasonable care. 

SECTION 8. AMENDMENT. Subsection 3 of section 38-14.1-05 of the North 
Dakota Century Code is amended and reenacted as follows: 

3. Prior to designating any land area as unsuitable for surface coal mining 
operations, the commission shall prepare a detailed statement on: 

a. The potential coal or commercial leonardite resources of the area; 

b. The demand for coal or commercial leonardite resources; and 

c. The impact of such designation on the environment, the economy, and 
the supply of coal or commercial leonardite. 

SECTION 9. AMENDMENT. Subsection 3 of section 38-14.1-13 of the North 
Dakota Century Code is amended and reenacted as follows: 

3. Upon request by the permit applicant, the commission, in its discretion, 
may designate specific information included in the plans required by 
subdivisions c and d of subsection 1 as exempt from disclosure under 
section 44-04-18, provided such specific information pertains only to the 
analysis of the chemical and physical properties of the coal or commercial 
leonardite (excepting information regarding such mineral or elemental 
contents which is potentially toxic in the environment). Each request must 
be accompanied by a statement specifying the need for nondisclosure, 
which statement must be considered part of the permit application to be 
filed for public inspection as specified in subsection 2. The confidential 
information is exempt for a period not to exceed ten years subsequent to 
the date on which the request for nondisclosure was filed, unless it is 
demonstrated by the permit applicant that such period should be further 
extended in order to prevent possible resulting harm to the permit 
applicant, or the applicant's successors and assigns. 

SECTION 10. AMENDMENT. Subdivisions rands of subsection 1 of section 
38-14 .1-14 of the North Dakota Century Code are amended and reenacted as follows: 

r. Cross sections, maps or plans of the land to be affected, including the 
actual area to be mined, prepared by or under the direction of and 

Page No. 9 15.1008.02008 



• 

certified by a registered professional engineer, a registered land 
surveyor, or a qualified professional geologist with assistance from 
experts in related fields, showing pertinent elevation and location of 
test borings or core samplings and depicting all of the following 
information: 

(1) The nature and depth of the various strata of overburden. 

(2) The location of subsurface water, if encountered, and its quality. 

(3) The nature and thickness of any coal, commercial leonardite, or 
rider seam above the coal or commercial leonardite seam to be 
mined. 

(4) The nature of the stratum immediately beneath the coal..Q[ 
commercial leonardite seam to be mined. 

(5) All mineral crop lines and the strike and dip of the coal..Q[ 
commercial leonardite to be mined, within the area of land to be 
affected. 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) 

(13) 

Existing or previous surface mining limits. 

The location and extent of known workings of any underground 
mines, including mine openings to the surface. 

The location of aquifers. 

The estimated elevation of the water table. 

The location of spoil, waste, or refuse areas, suitable plant 
growth material stockpiling areas and, if necessary, stockpiling 
areas for other suitable strata. 

The location of all impoundments for waste or erosion control. 

Any settling or water treatment facility. 

Constructed or natural drainways and the location of any 
discharges to any surface body of water on the area of land to 
be affected or adjacent thereto. 

(14) Profiles at appropriate cross sections of the anticipated final 
surface configuration that will be achieved pursuant to the 
applicant's proposed reclamation plan. 

s. A statement by the applicant of the result of test borings or core 
samplings from the permit area, including logs of the drill holes, the 
thickness of the coal or commercial leonardite seam found, an 
analysis of the chemical properties of such coal or commercial 
leonardite, the sulfur content of any coal or commercial leonardite 
seam, chemical analysis of potentially toxic forming sections of the 
overburden, and chemical analysis of the stratum lying immediately 
underneath the coal or commercial leonardite to be mined. The 
provisions of this subdivision may be waived by the commission with 
respect to the specific application by a written determination that such 
requirements are unnecessary. 
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SECTION 11. AMENDMENT. Subdivision c of subsection 2 of section 
38-14.1-14 of the North Dakota Century Code is amended and reenacted as follows: 

c. The consideration which has been given to maximize the utilization 
and conservation of the coal or commercial leonardite being 
recovered so that reaffecting the land in the future can be minimized. 

SECTION 12. AMENDMENT. Paragraph 2 of subdivision e of subsection 3 of 
section 38-14.1-21 of the North Dakota Century Code is amended and reenacted as 
follows: 

(2) Not materially damage the quantity or quality of water in surface 
or underground water systems that supply these alluvial valley 
floors. This subdivision does not affect those surface coal mining 
operations which on July 1, 1979, produce coal or commercial 
leonardite in commercial quantities and are located within or 
adjacent to alluvial valley floors or have obtained specific permit 
approval by the commission to conduct surface coal mining 
operations within said alluvial valley floors. 

SECTION 13. AMENDMENT. Subdivision b of subsection 4 of section 
38-14.1-21 of the North Dakota Century Code is amended and reenacted as follows: 

b. The commission finds that the proposed surface coal mining operation 
will constitute a hazard to a dwelling house, public building , school, 
church, cemetery, commercial or institutional building, public road, 
stream, lake, or other public or private property other than property 
subject to a coal or commercial leonardite lease . 

SECTION 14. AMENDMENT. Subsections 1 and 1.1 of section 38-14.1-24 of 
the North Dakota Century Code are amended and reenacted as follows: 

1. Conduct surface coal mining operations so as to maximize the utilization 
and conservation of the coal or commercial leonardite being recovered so 
that reaffecting the land in the future through surface coal mining can be 
minimized. 

1.1. Conduct any auger mining associated with surface coal mining operations 
in a manner that will maximize recoverability of coal or commercial 
leonardite and other mineral reserves remaining after mining activities and 
reclamation operations are completed, and seal or fill all auger holes as 
necessary to ensure long-term stability of the area and minimize any 
adverse impact to the environment or hazard to public health or safety. The 
commission may prohibit auger mining if necessary to maximize the 
utilization, recoverability, or conservation of coal or commercial leonardite 
resources, to ensure long-term stability, or to protect against any adverse 
impact to the environment or hazard to public health or safety. 

SECTION 15. AMENDMENT. Subdivision b of subsection 3 of section 
38-14.1-24 of the North Dakota Century Code is amended and reenacted as follows: 

b. The permittee, at a minimum, shall backfill, grade, and compact 
(where advisable) using all available overburden and other spoil and 
waste materials to attain the lowest practicable grade (not to exceed 
the angle of repose), to provide adequate drainage, and to contain all 
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toxic materials in order to achieve an ecologically sound land use 
compatible with the surrounding region, in those instances where: 

(1) Surface coal mining operations are carried out over a substantial 
period of time at the same location where the operation 
transects the coal or commercial leonardite deposit; 

(2) The thickness of the coal or commercial leonardite deposits 
relative to the volume of overburden is large; and 

(3) The permittee demonstrates that the overburden and other spoil 
and waste materials at a particular point in the permit area or 
otherwise available from the entire permit area are insufficient, 
giving due consideration to volumetric expansion, to restore the 
approximate original contour. 

SECTION 16. AMENDMENT. Subsections 5, 10, and 18 of section 38-14.1-24 
of the North Dakota Century Code are amended and reenacted as follows: 

5. Remove, segregate, and respread suitable plant growth material as 
required by the commission within the permit area. The commission may 
require the permittee to segregate suitable plant growth material in two or 
more soil layers. The commission shall determine the soil layer or layers to 
be removed based upon the quality and quantity of suitable plant growth 
material inventoried by the soil survey required in subdivision t of 
subsection 1 of section 38-14.1-14. Based on the soil survey, the 
commission shall also determine whether other suitable strata are 
necessary to meet revegetation requirements. If other strata can be shown 
to be suitable and necessary to meet revegetation requirements, the 
commission may require the permittee to determine the areal extent of 
other suitable strata within the proposed permit area, and to remove, 
segregate, protect, and respread such material. If the suitable plant growth 
material or other suitable strata cannot be replaced on an approved graded 
area within a time short enough to avoid deterioration of such material, the 
permittee shall stockpile and stabilize such materials by establishing a 
successful cover of quick-growing plants or by other means thereafter so 
that the suitable plant growth material or other suitable strata will be 
protected from wind and water erosion and will remain free from any 
contamination by toxic material. In the interest of achieving the maximum 
reclamation provided for in this chapter, the permittee may, or at the 
discretion of the commission shall, utilize such soil amendments as 
described in of subsection 27 section 38-14.1-02. 

10. Remove or bury all debris and other similar material resulting from the 
operation and bury all mine wastes af!G ... coal. and commercial leonardite 
processing wastes unless the commission approves the surface disposal 
of such wastes. If the commission approves the surface disposal of such 
wastes, the permittee shall stabilize all waste piles in designated areas 
through construction in compacted layers, including the use of 
incombustible and impervious materials if necessary, to assure that the 
final contour of the waste pile will be compatible with natural surroundings 
and that the site can and will be stabilized and revegetated according to 
the provisions of this chapter. 
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18. Assume the responsibility for successful revegetation, as required by 
subsection 17, for a period of ten full years after the last year of 
augmented seeding, fertilizing, irrigation, or other work, provided that, 
when the commission approves a long-term intensive agricultural 
postmining land use, the ten-year period of responsibility for revegetation 
commences at the date of initial planting . However, for previously mined 
areas that are affected by remining , the operator's responsibility for 
successful revegetation will extend for a period of five full years after the 
last year of augmented seeding, fertilizing , irrigation, and other work in 
order to assure compliance with the applicable standards. For the 
purposes of this subsection, "previously mined areas" are lands that were 
affected by coal or commercial leonardite mining activities prior to 
January 1, 1970, and "augmented seeding, fertilizing , irrigation, or other 
work" does not include normal conservation practices recognized locally as 
good management for the postmining land use. 

SECTION 17. AMENDMENT. Section 38-14.1-25 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-14.1-25. Prohibited mining practices. 

1. Ne8 permittee may not use any coal or commercial leonardite mine waste 
piles consisting of mine wastes, tailings, coal processing wastes, or other 
liquid or solid wastes either temporarily or permanently as dams or 
embankments unless approved by the commission, after consultation with 
the state engineer. 

2. Ne8 permittee may not locate any part of the surface coal mining and 
reclamation operations or deposit overburden, debris, or waste materials 
outside the permit area for which bond has been posted, except as 
provided in subsection 24 of section 38-14.1-03. 

3. Ne8 permittee may not deposit overburden, debris, or waste materials in 
such a way that normal erosion or slides brought about by natural causes 
will permit the same to go beyond or outside the permit area for which 
bond has been posted. 

SECTION 18. AMENDMENT. Subdivision b of subsection 1 of section 
38-14.1-27 of the North Dakota Century Code is amended and reenacted as follows: 

b. For those surface coal mining and reclamation operations which 
remove or disturb strata that serve as aquifers which significantly 
ensure the hydrologic balance of water use either on or off the mining 
site, the commission, in consultation with other appropriate state 
agencies, shall specify those: 

(1) Monitoring sites to record the quantity and quality of surface 
drainage above and below the minesite as well as in the 
potential zone of influence. 

(2) Monitoring sites to record level , amount, and samples of ground 
water and aquifers potentially affected by the mining and also 
directly below the lowermost (deepest) coal or commercial 
leonardite seam to be mined. 
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(3) Records of well logs and borehole data to be maintained. 

(4) Monitoring sites to record precipitation. 

The monitoring data collection and analysis required by this section 
must be conducted according to standards and procedures set forth 
by the commission in consultation with other appropriate state 
agencies in order to assure their reliability and validity. 

SECTION 19. AMENDMENT. Subsections 1, 3, and 4 of section 38-14.1-37 of 
the North Dakota Century Code are amended and reenacted as follows: 

1. The provisions of this chapter do not apply to any of the following activities: 

a. Extraction of coal or commercial leonardite by a landowner for the 
landowner's own noncommercial use from land owned or leased by 
the landowner. 

b. Extraction of coal or commercial leonardite as an incidental part of 
federal, state, or local government-financed highway or other 
construction under regulations established by the commission. 

3. The commission may provide or assume the cost of training coal..QI 
commercial leonardite operators who meet the qualifications in 
subsection 2 concerning the preparation of permit applications and 
compliance with the regulatory ·program. 

4. An operator who has received assistance under subsection 2 or 3 shall 
reimburse the commission for the cost of the services rendered if the 
commission finds that the operator's actual and attributed annual 
production of coal or commercial leonardite for all locations exceeds three 
hundred thousand tons [272155.41 metric tons] during the twelve months 
immediately following the date the operator is issued a surface coal mining 
and reclamation permit. 

SECTION 20. AMENDMENT. Section 38-15-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-15-01. Policy. 

It is hereby declared to be in the public interest to foster, encourage, and 
promote the development, production, and utilization of all natural resources of coal , 
commercial leonardite. oil , gas, and subsurface minerals in a manner as will prevent 
waste and allow a greater ultimate recovery of the natural resources, and to protect the 
rights of all owners so that the greatest possible economic recovery of natural 
resources be obtained in the state, to the end that landowners, royalty owners, 
producers, and the general public realize and enjoy the greatest possible good from 
these vital natural resources. 

SECTION 21. AMENDMENT. Section 38-15-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-15-02. Definitions. 

As used in this chapter, unless the context otherwise requires: 
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1. "Coal" means all kinds of coal , and includes what is known as lignite coal, 
unless a contrary intention plainly appears. 

2. "Commercial leonardite" means a dark-colored. soft. earthy rock formed 
from the oxidation of lignite coal. and is produced from a mine that has as 
its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

3. "Commission" means. the industrial commission. 

M . "Conflicting interests" means those interests of producers which are in 
conflict, so that full production and utilization by one producer is prohibited 
or impeded by the interests of another producer of a separate natural 
resource. 

4:-§,_ "Gas" means all natural gas and other fluid hydrocarbons not hereinbelow 
defined as oil. 

&.-6. "Natural resources" means coal , oil , gas, and subsurface minerals as 
defined herein. 

fr.7. "Oil" means crude petroleum oil and other hydrocarbons, regardless of 
gravity, which are produced at the wellhead in liquid form, and the liquid 
hydrocarbons known as distillate or condensate recovered or extracted 
from gas other than gas produced in association with oil and commonly 
known as casinghead gas. 

7:-8. "Owner" means the person who has the right to produce natural resources 
either for that person or others. 

&9. "Person" means any natural person, corporation , limited liability company, 
association, partnership, receiver, trustee, executor, administrator, 
guardian, fiduciary, or other representative of any kind, and includes any 
department, agency, instrumentality, or political subdivision of the state. 
The masculine gender, in referring to a person, includes the feminine and 
the neuter genders. 

~10. "Producer" means the owner of a well or wells, or mine or mines, capable 
of producing coal, commercial leonardite, oil , gas, or subsurface minerals . 

..'.f-0.:.~ "Subsurface minerals" means all naturally occurring elements and their 
compounds, volcanic ash, precious metals, carbonates, and natural 
mineral salts of boron, bromine, calcium, fluorine , iodine, lithium, 
magnesium, phosphorus, potassium, sodium, thorium, uranium, and sulfur, 
and their compounds but does not include sand and gravel and rocks 
crushed for sand and gravel. 

44-:-12. "Waste" means the inefficient utilization of reserves of oil , gas, subsurface 
minerals,-eF coal , or commercial leonardite. as the case may be. 

SECTION 22. AMENDMENT. Section 38-18-05 of the North Dakota Century 
Code is amended and reenacted as follows: 
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38-18-05. Definitions. 

In this chapter, unless the context or subject matter otherwise requires: 

1. "Agricultural production" means the production of any growing grass or 
crop attached to the surface of the land, whether or not the grass or crop is 
to be sold commercially, and the production of any farm animals, including 
farmed elk, whether or not the animals are to be sold commercially. 

2. "Disturbed" means any alteration of the topsoil of the land whether the 
alteration is for the purpose of exploring for coal or commercial leonardite, 
or for the purpose of carrying out an actual mining operation. 

3. "Mineral developer" means the person who acquires at least seventy-five 
percent of the mineral rights or a lease of at least seventy-five percent of 
the mineral rights for the purpose of extracting or using the mineral for 
nonagricultural purposes. 

4. "Mineral estate" means an estate in or ownership of all or part of the 
minerals under a specified tract of land. 

5. "Mineral lease" means any lease which purports to convey the minerals or 
rights relating to the minerals under a specified tract of land separate from 
the surface, and any other type of lease which gives or conveys rights to 
minerals. 

6. "Mineral owner" means any person or persons who presently own the 
mineral estate, their successors, assigns, or predecessors in title, under a 
specified tract of land by means of a mineral deed, or by an exception or 
reservation in the deed, grant, or conveyance of the surface, or by any 
other means whatsoever. 

7. "Minerals" means coal or commercial leonardite. 

8. "Mining operation" means any type of activity, the aim of which is to 
discover the presence of minerals, or to remove the minerals so 
discovered from their original position on or in the land by any means 
whatsoever. 

9. "Surface estate" means an estate in or ownership of the surface of a 
particular tract of land. 

10. "Surface owner" means the person or persons who presently have valid 
title to the surface of the land, their successors, assigns, or predecessors 
in title, regardless of whether or not a portion of the land surface is 
occupied for a residence. 

SECTION 23. AMENDMENT. Section 38-18-07 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-18-07. Surface damage and disruption payments. 

1. Unless the mineral lease, surface lease, or consent statement executed by 
the surface owner provides for payments to the surface owner, the mineral 
developer shall annually pay to the surface owner a sum of money equal to 
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the amount of damages sustained by the surface owner for loss of 
agricultural production caused by mining activity, provided that it can be 
shown that the land disturbed or to be disturbed has regularly been used 
for agricultural production. The amount of damages may be determined by 
any formula mutually agreeable between the surface owner and the 
mineral developer. The payments contemplated by this section only cover 
land actually mined, disturbed, or to be mined during the year or years 
during which agricultural production was actually interrupted and which 
land has not been restored to the level of agricultural productivity required 
by the plan submitted pursuant to chapter 38-14.1. The payments to be 
made hereunder must be made before December thirty-first of that 
calendar year in which the loss occurred. 

2. Unless waived by the owner of a farm building , if the coal or commercial 
leonardite removal area of a surface mining operation comes within five 
hundred feet [152.4 meters] of any farm building, the mineral developer 
shall pay to the owner of the farm building either the fair market value of 
the farm building or the entire cost of removing the farm building to a 
location where the coal or commercial leonardite removal area of the 
mining operation will not come within five hundred feet [152.4 meters] of 
such building or buildings. The payments contemplated hereunder are in 
addition to any payments required by the terms of any mineral lease, 
unless the surface owner is a party to the lease and the lease provides for 
damages as contemplated in this subsection in an amount not less than 
the amount which would be recoverable under this section. 

3. The rights granted to the surface owner by this section are hereby 
declared to be absolute and unwaivable, except as provided in subsection 
2. Any instrument which purports to waive rights granted by this section is 
null and void and of no legal effect. 

SECTION 24. AMENDMENT. Section 57-61-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-61-01. Severance tax upon coal - Imposition - In lieu of sales and use 
taxes - Payment to the tax commissioner. 

There is hereby imposed upon all coal severed for sale or for industrial 
purposes by coal mines within the state a tax of thirty-seven and one-half cents per ton 
of two thousand pounds [907.18 kilograms]. StfehThe severance tax is in lieu of any 
sales or use taxes imposed by law. Each coal mine owner or operator shall remit 
SHffithe tax for each month, within twenty-five days after the end of each month, to the 
state-tax commissioner upon suchon reports and forms as the tax commissioner 
deems necessary. For the purposes of this chapter. commercial leonardite is taxed in 
the same manner as coal. 

SECTION 25. AMENDMENT. Section 57-61-01 .2 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-61-01.2. When coal or commercial leonardite considered severed. 

Coal or commercial leonardite is considered to be severed for the purposes of 
this chapter when it is first removed from where it was placed by nature, unless within 
thirty days of first removal it is placed into a long-term inventory storage deposit, in 
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which case it is considered to be severed when removed from the deposit or it is 
pledged as collateral on a loan. A long-term inventory storage deposit is one which is 
so identified in a mining plan approved by the public service commission pursuant to 
chapter 38-14.1 and which as part of that plan is covered with soil and subjected to 
reclamation requirements during the time it serves as a deposit and before coal or 
commercial leonardite is removed therefrom. 

SECTION 26. AMENDMENT. Subsection 1 of section 57-61-01 .5 of the North 
Dakota Century Code is amended and reenacted as follows: 

1. There is imposed upon all coal or commercial leonardite severed for sale 
or for industrial purposes by coal or commercial leonardite mines within the 
state a tax, separate from and additional to the tax imposed by section 
57-61-01, of two cents per ton of two thousand pounds [907 .18 kilograms]. 
All of the provisions of this chapter for administration of the coal or 
commercial leonardite severance tax apply to the tax imposed under this 
section. The state tax commissioner shall transfer revenue from the tax 
imposed by this section to the state treasurer for deposit in a special fund 
in the state treasury, known as the lignite research fund. Such moneys 
must be used for contracts for land reclamation research projects and for 
research, development, and marketing of lignite and products derived from 
lignite. The industrial commission shall adopt rules for submission and 
consideration of research, development, and marketing proposals and 
entering into contracts under the lignite research, development, and 
marketing program. 

SECTION 27. AMENDMENT. Section 57-61-01 .7 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-61-01.7. Severance tax reduction for coal or commercial leonardite 
mined for out-of-state shipment. 

For coal or commercial leonardite subject to taxes under this chapter which is 
shipped out of state after June 30, 2001: 

1. The coal or commercial leonardite is subject to thirty percent of the taxes 
imposed under section 57-61-01 and the entire revenue under this 
subsection must be deposited in the coal development trust fund for use as 
provided in subsection 1 of section 57-62-02 and allocation to the lignite 
research fund as provided in subsection 2 of section 57-61-01.5. 

2. In addition to the taxes under subsection 1, the coal or commercial 
leonardite may be subject to up to seventy percent of the severance taxes 
imposed under section 57-61-01 at the option of the county in which the 
coal or commercial leonardite is mined. The board of county 
commissioners, by resolution, may grant to the operator of a mine from 
which the coal or commercial leonardite is shipped out of state a partial or 
complete exemption from this portion of the severance tax. Any tax 
revenue from full or partial taxation under this subsection must be 
allocated to the county under subsection 2 of section 57-62-02. 

3. Taxes imposed under section 57-61-01 .5 apply to coal or commercial 
leonardite subject to this section and must be allocated as provided in 
section 57-61-01.5. 
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SECTION 28. AMENDMENT. Section 57-61-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-61-02. When tax due - When delinquent. 

The severance tax as provided in this chapter is due within twenty-five days 
after the end of each month, and if not received by the twenty-fifth day, becomes 
delinquent and must be collected as herein provided. The tax commissioner, upon 
request and a proper showing of the necessity therefor, may grant an extension of 
time, not to exceed fifteen days, for paying the tax, and when such a request is 
granted, the tax is not delinquent until the extended period has expired. The tax 
commissioner shall require a report to be filed monthly by each owner or operator of a 
coal or commercial leonardite mine, in such form as the tax commissioner may specify, 
to list a full description of the mine, the number of tons of coal or commercial leonardite 
severed, the amount of tax due and remitted, and any other information deemed 
necessary by the tax commissioner for the proper administration of this chapter. 

SECTION 29. AMENDMENT. Section 57-61-03 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-61-03. Powers of state tax commissioner. 

The state tax commissioner has the power to require any person engaged in 
such production, and the agent or employee of such person, or purchaser of such coal 
or commercial leonardite, or the owner of any royalty interest therein, to furnish any 
additional information the tax commissioner deems necessary for the purpose of 
correctly computing the amount of said tax; to examine the books, records, and files of 
such person; to conduct hearings and compel the attendance of witnesses, the 
production of books, records, and papers of any person; and to make any investigation 
or hold any inquest deemed necessary to a full and complete disclosure of the true 
facts as to the amount of production from any coal or commercial leonardite mine or of 
any company or other producer thereof and as to the rendition thereof for taxing 
purposes. 

SECTION 30. AMENDMENT. Subsection 1 of section 57-61-04 of the North 
Dakota Century Code is amended and reenacted as follows: 

1. The tax commissioner has the power and authority to ascertain and 
determine whether or not any return or remittances filed with the tax 
commissioner are correct, and if the owner or operator has made an 
untrue or incorrect return or remittance or has failed to make the required 
return, the tax commissioner shall ascertain the correct amount of taxes 
due and give immediate notice to the owner or operator filing the incorrect 
return or remittance or who failed to file the required return . Any coal or 
commercial leonardite mine operator or owner receiving notice from the tax 
commissioner that the owner or operator has filed an incorrect return or 
remittance or failed to file the required return shall remit the tax assessed 
by the tax commissioner within fifteen days of such notice unless within 
fifteen days of the notice such person makes application in writing to the 
tax commissioner for a hearing under chapter 28-32 before the tax 
commissioner. The tax becomes delinquent if within fifteen days of the 
notice it is not paid or an application for a hearing is not made. Taxes 
assessed by decision of the tax commissioner pursuant to chapter 28-32, if 
not paid, become delinquent five days after the time for appeal from the tax 
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commissioner's decision has expired, except that if an appeal from the tax 
commissioner's decision is taken to the district court of Burleigh County, 
such taxes if not paid become delinquent five days following final judicial 
determination ."  

Renumber accordingly 
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REPORT OF CONFERENCE COMMITIEE 
SB 2377, as engrossed: Your conference committee (Sens. Unruh, Armstrong , Murphy and 

Reps. Keiser, Lefor, Hunskor) recommends that the HOUSE RECEDE from the 
House amendments as printed on SJ pages 1125-1140, adopt amendments as 
follows, and place SB 2377 on the Seventh order: 

That the House recede from its amendments as printed on pages 1125-1140 of the Senate 
Journal and pages 1314-1328 of the House Journal and that Engrossed Senate Bill No. 
2377 be amended as follows: 

Page 1, line 1, after "A BILL" replace the remainder of the bil l with "for an Act to amend and 
reenact subsection 5 of section 38-11 .2-01 , sections 38-12.1-01 , 38-12 .1-02, 
38-12.1-03, 38-12.1-04, 38-12 .1-05, and 38-14.1-02, subsection 3 of section 
38-14.1-05, subsection 3 of section 38-14.1-13, subdivisions rand s of subsection 1 
of section 38-14.1-14, subdivision c of subsection 2 of section 38-14.1-14, paragraph 
2 of subdivision e of subsection 3 of section 38-14.1-21 , subdivision b of subsection 
4 of section 38-14.1-21 , subsections 1 and 1.1 of section 38-14.1-24, subdivision b 
of subsection 3 of section 38-14.1-24, subsections 5, 10, and 18 of section 
38-14.1-24, section 38-14.1-25, subdivision b of subsection 1 of section 38-14.1-27, 
subsections 1, 3, and 4 of section 38-14.1-37 , sections 38-15-01 , 38-15-02 , 
38-18-05, 38-18-07, 57-61-01 , and 57-61-01 .2, subsection 1 of section 57-61-01 .5, 
sections 57-61-01.7, 57-61-02 , and 57-61-03, and subsection 1 of section 57-61-04 
of the North Dakota Century Code, relating to the definition of coal and commercial 
leonardite and the taxation of commercial leonardite. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Subsection 5 of section 38-11.2-01 of the North 
Dakota Century Code is amended and reenacted as follows: 

5. "Subsurface mineral" means any naturally occurring element or 
compound recovered under the provisions of chapter 38-12, but for the 
purpose of this chapter excludes coal , commercial leonardite, oil and 
gas, sand and gravel, and rocks crushed for sand and gravel. 

SECTION 2. AMENDMENT. Section 38-12 .1-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-01. Legislative findings. 

The legislative assembly of the state of North Dakota finds that: 

1. The discovery and evaluation of coal or commercial leonardite deposits is 
advantageous in an industrial society. 

2. Coal or commercial leonardite occurs hidden under the ground and must 
be searched for by diverse techniques, and that the search, exploration, 
or prospecting for coal or commercial leonardite is a necessary and 
expensive prerequisite to coal or commercial leonardite extraction and for 
land use planning in coal-bearing or commercial leonardite-bearing 
areas. 

3. It is to the benefit of society to allow coal or commercial leonardite 
exploration and to require the information generated from exploration to 
be available to the office of the state geologist. 

SECTION 3. AMENDMENT. Section 38-12.1-02 of the North Dakota Century 
Code is amended and reenacted as follows: 
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It is hereby declared to be in the public interest to have persons engaged in 
coal or commercial leonardite exploration or evaluation report their findings to the 
office of the state geologist so that data on the location, quantity, and quality of coal 
or commercial leonardite, and the characteristics of associated material , will be 
available to assist the state in determining what the attitude of the state should be 
regarding future development of coal or commercial leonardite resources. 

SECTION 4. AMENDMENT. Section 38-12.1-03 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-03. Definitions. 

As used in this chapter, unless the context otherwise requires: 

1. "Coal" means a dark-colored, compact, and earthy organic rock with less 
than forty percent inorganic components , based on dry material , formed 
by the accumulation and decomposition of plant material. The term 
includes lignite in both oxidized and nonoxidized forms, whether or not 
the material is enriched in radioactive materials. The term does not 
include commercial leonardite. 

2. "Coal exploration" means: 

a. The use of any technique which when applied to the surface of the 
land will aid in the discovery or evaluation of coal or commercial 
leonardite or aid in determining the quantity and quality of coal_Q[ 
commercial leonardite present. It includes drilling or digging, 
excavating , core sample drilling and collection , diamond drilling , 
trenching , or any other type of penetration of the surface of the earth ; 
or 

b. Environmental data gathering activities conducted for the purpose of 
establishing the conditions of an area prior to applying for a permit 
under chapter 38-14.1 . The provisions of sections 38-12.1-04 and 
38-12 .1-05 are not applicable to such environmental data gathering 
activities unless the natural land surface will be substantially 
disturbed or such activities are located on lands designated 
unsuitable for mining under section 38-14.1-05. 

3. "Commercial leonardite" means a dark-colored, soft. earthy rock formed 
from the oxidation of lignite coal, and is produced from a mine that has as 
its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

4. "Commission" means the industrial commission of the state of North 
Dakota. 

4:-~ "Permit area" means a county. 

&.-6 . "Person" means and includes any natural person, corporation , limited 
liability company, association, partnership, receiver, trustee, executor, 
administrator, guardian, fiduciary, or other representative of any kind , and 
includes any department, agency, or instrumentality of the state or of any 
governmental subdivision thereof; the masculine gender, in referring to a 
person , includes the feminine and the neuter genders. 

€hL. "Road" means a surface or right of way for purposes of travel by land 
vehicles used in coal or commercial leonardite exploration. A road 
consists of the entire area of the right of way, including the roadbed , 
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shoulders, parking and side areas, approaches, structures, ditches, and 
surface. 

SECTION 5. AMENDMENT. Section 38-12 .1-04 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-04. Jurisdiction of commission. 

The commission has jurisdiction and authority over all persons and property, 
both public and private, necessary to effectively enforce the provisions of this 
chapter. The director of mineral resources shall act as a supervisor charged with the 
duty of enforcing the regulations and orders of the commission applicable to the 
provisions of this chapter. The commission has authority to make such investigations 
as it deems proper to determine whether facts exist which justify action by the 
commission. The commission acting through the director of mineral resources has 
the authority: 

1. To require: 

a. The furnishing of a reasonable bond with good and sufficient surety, 
conditioned upon the full compliance with the provisions of this 
chapter, and the rules and orders of the commission prescribed to 
govern the exploration for coal or commercial leonardite on state and 
private lands and roads used in coal or commercial leonardite 
exploration within the state of North Dakota. The person required to 
furnish the bond may elect to deposit a collateral bond , self-bond , 
cash, or any alternative form of security approved by the 
commission , or combination thereof, by which a permittee assures 
faithful performance of all requirements of this chapter and the rules 
and orders of the industrial commission . 

b. The delivery, free of charge, to the state geologist of the basic data 
collected during the course of the exploration within a reasonable 
time as may be prescribed by the state geologist. The data so 
submitted is confidential and available only to the office of the state 
geologist for official purposes for a period of two years, and such 
period of confidentiality must, upon application , be extended for 
one-year periods by the state geologist, for a total period not to 
exceed ten years unless it is demonstrated that such period should 
be further extended in order to prevent possible resulting harm to the 
person , or the person's successors and assigns, who delivered such 
basic data to the state geologist. The basic data must include, if 
specifically requested by the state geologist and if the information 
has been developed by or for a person conducting the exploration: 

(1) Sample cuts . 

(2) Drillers' logs, sample logs, radioactivity logs, resistivity logs, or 
other types of electrical or mechanical logs. 

(3) Elevation and location information on the data collection points. 

(4) Other pertinent information as may be required by the state 
geologist. 

2. To require the plugging , covering , or reburial in an appropriate manner so 
as to protect environmental quality, general health and safety, and 
economic values of all holes, pits, or trenches excavated during the 
course of coal or commercial leonardite exploration . 
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3. To promulgate and enforce rules, regulations, and orders to effectuate 
the provisions, purpose, and intent of this chapter. 

4. To inspect all drilling or exploration sites. For the purposes of this 
subsection, the director of mineral resources or the director's 
representative shall have access to all drilling or exploration installations 
regulated by this chapter for the purpose of inspection and sampling and 
shall have the authority to require the operators' aid if the director finds it 
necessary and requests it. 

5. Notwithstanding any of the other provisions of this section, the 
commission acting through the director of mineral resources shall require 
that any lands substantially disturbed in coal or commercial leonardite 
exploration, includ ing excavations, roads, and drill holes, and the removal 
of necessary facilities and equipment be reclaimed in accordance with 
the applicable performance standards of section 38-14.1-24. 
Reclamation must be accomplished to protect environmental quality, 
general health and safety, and economic values. 

SECTION 6. AMENDMENT. Section 38-12.1-05 of the North Dakota Century 
Code is amended and reenacted as follows : 

38-12.1-05. Notice and drilling permit required - Exceptions - Limits on 
coal or commercial leonardite removal. 

1. It is unlawful to commence operations for drilling for the exploration for 
coal or commercial leonardite without first obtaining a permit from the 
director of mineral resources, under such rules and regulations as may 
be prescribed by the commission , and paying to the commission a fee of 
one hundred dollars for each such permit area. The permit application 
must include a description of the exploration area and the period of 
proposed exploration . The permit must be granted within thirty days after 
a proper application has been submitted. 

2. This permit may not be required: 

a. In an area where a permit to conduct surface coal mining operations 
is in effect pursuant to chapter 38-14.1 ; 

b. For holes drilled to guide excavating equipment in an operating 
mine; 

c. In areas where a drill hole is required by any other state agency; or 

d. For environmental data gathering activities that do not su bstantially 
disturb the land, unless the environmental data gathering activities 
are located on land designated unsuitable for mining under section 
38-14.1-05. 

3. No person may remove more than two hundred fifty tons [226.80 metric 
tons] of coal or commercial leonardite pursuant to an exploration permit 
without first obtaining a permit from the public service commission . 

SECTION 7. AMENDMENT. Section 38-14.1-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-14.1-02. Definitions. 

Wherever used or referred to in this chapter, unless a different meaning 
clearly appears from the context: 
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1. "Alluvial valley floors" means the unconsolidated stream-laid deposits 
holding streams where water availability is sufficient for subirrigation or 
flood irrigation agricultural activities but does not include upland areas 
which are generally overlain by a thin veneer of colluvial deposits 
composed chiefly of sediment from sheet erosion, deposits by 
unconcentrated runoff or slope wash , together with talus , other mass 
movement accumulation , and windblown deposits. 

2. "Approximate original contour" means that surface configuration 
achieved by backfilling and grading an area affected by surface coal 
mining operations so that the reclaimed area closely resembles the 
general surface configuration of the land prior to being affected by 
surface coal mining operations and blends into and complements the 
surrounding undisturbed land. 

3. "Coal" means a dark-colored compact and earthy organic rock with less 
than forty percent inorganic components, based on dry material , formed 
by the accumulation and decomposition of plant material. The term 
includes consolidated lignitic coal , in both oxidized and nonoxidized 
forms, having less than eight thousand three hundred British thermal 
units per pound [453.59 grams], moist and mineral matter free, whether 
or not the material is enriched in radioactive materials. The term does not 
include commercial leonardite. 

4. "Commercial leonardite" means a dark-colored . soft, earthy organic rock 
formed from the oxidation of lignite coal, and is produced from a mine 
that has as its only function for supply for purposes other than 
gasification or combustion to generate electricity. 

~ "Commission" means the public service commission , or such other 
department, bureau, or commission as may lawfully succeed to the 
powers and duties of that commission . The commission is the state 
regulatory authority for all purposes relating to the Surface Mining Control 
and Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 445; 30 U.S.C. 
1201 et seq .]. 

M. "Extended mining plan" means a written statement setting forth the 
matters specified in section 38-14.1-15 and covering the estimated life of 
the surface coal mining operation . 

&..L "Final cut" means the last pit created in a surface mining pit sequence. 

+:-.ii. "Highwall" and "endwall" mean those sides of the pit adjacent to unmined 
land. 

8:-9. "Imminent danger to the health and safety of the public" means the 
existence of any condition or practice, or any violation of a permit or other 
requirement of this chapter in a surface coal mining and reclamation 
operation , which condition , practice, or violation could reasonably be 
expected to cause substantial physical harm to persons outside the 
permit area before such condition, practice, or violation can be abated. A 
reasonable expectation of death or serious injury before abatement 
exists if a rational person, subjected to the same conditions or practices 
giving rise to the peril, would not expose the person's self to the danger 
during the time necessary for abatement. 

9:-1.Q,_ "Operator" means any individual , person , partnership, firm, association, 
society, joint stock company, company, cooperative, corporation, limited 
liability company, or other business organization, or any department, 
agency, or instrumentality of the state, local, or federal government, or 
any governmental subdivision thereof including any publicly owned utility 
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or publicly owned corporation of the state, local, or federal government, 
engaged in or controlling a surface coal mining operation. Operator does 
not include those who remove or intend to remove two hundred fifty tons 
[226.80 metric tons] or less of coal or commercial leonardite from the 
earth by coal or commercial leonardite mining within twelve consecutive 
calendar months in any one location or who remove any coal_Q[ 
commercial leonardite pursuant to reclamation operations under chapter 
38-14.2. 

4-0:-.11. "Other minerals" means clay, stone, sand, gravel , metalliferous and 
nonmetalliferous ores, and any other solid material or substances of 
commercial value occurring within five hundred feet [152.4 meters] or 
less of the land surface and which are excavated in solid form from 
natural deposits on or in the earth, exclusive of coal or commercial 
leonardite and those minerals which occur naturally in liquid or gaseous 
form. 

44-:-1£. "Other suitable strata" means those portions of the overburden 
determined by the commission to be suitable for meeting the 
requirements of subsections 2 and 17 of section 38-14.1-24 and based 
on data submitted by the permit applicant. 

~R "Overburden" means all of the earth and other materials, with the 
exception of suitable plant growth material, which lie above natural 
deposits of coal or commercial leonardite and also means such earth and 
other materials, with the exception of suitable plant growth material , 
disturbed from their natural state by surface coal or commercial 
leonardite mining operations. 

~~ "Performance bond" means a surety bond , collateral bond, self-bond, 
deposit, a bond issued under the state surface mining and reclamation 
bond fund, any alternative form of security approved by the commission, 
or combination thereof, by which a permittee assures faithful 
performance of all requirements of this chapter. 

-+J:-Q "Permit" means a permit to conduct surface coal mining and reclamation 
operations issued by the commission . 

44.J_§_,_ "Permit applicant" means a person or operator applying for a permit. 

~1L "Permit area" means the area of land approved by the commission for 
surface coal mining operations which shall be readily identifiable by 
appropriate markers on the site . 

.+e:-1..!L "Permit renewal" means the extension of the permit term for areas within 
the boundaries of the initial or existing permit, upon the expiration of the 
initial or existing permit term. 

4-7:-j3L "Permit revision" means the modification of permit provisions during the 
term of the permit and includes changes in the mining and reclamation 
plans, incidental boundary extensions, and the transfer, assignment, or 
sale of rights granted under the permit. 

4-S:-20. "Permit term" means a period of time beginn ing with the date upon which 
a permit is given for surface coal mining and reclamation operations 
under the provisions of this chapter, and end ing with the expiration of the 
next succeeding five years plus any renewal of the permit granted under 
this chapter. 

+9-:-2.1. "Permittee" means a person or operator holding a permit. 
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2-G:-22 . "Person" means an individual , partnership, firm , association , society, joint 
stock company, company, cooperative, corporation , limited liability 
company, or other business organization . 

~23 . "Pit" means a tract of land, from which overburden,-0f coal....Q[ 
commercial leonardite, or betA,any combination of overburden, coal, or 
commercial leonardite has been or is being removed for the purpose of 
surface coal mining operations. 

2-2-:-24. "Prime farmland" means lands as prescribed by commission regulation 
that have the soil characteristics and moisture supply needed to produce 
sustained high yields of adapted crops economically when treated and 
managed , including management of water, according to modern farming 
methods. Furthermore, such lands historically have been used for 
intensive agricultural purposes and are large enough in size to constitute 
a viable economic unit. 

~25 . "Prime soils" means those soils that have the required soil characteristics 
(including slope and moisture supply) needed to produce sustained high 
yields of adapted crops, as determined by the state conservationist of the 
United States department of agriculture soil conservation service. 

~26 . "Reclaimed" or "reclaim" means conditioning areas affected by surface 
coal mining operations to make them capable of supporting the uses 
which they were capable of supporting prior to any mining, or higher or 
better uses, pursuant to subsection 2 of section 38-14.1-24. 

~27. "Reclamation plan" means a plan submitted by an applicant for a permit 
which sets forth a plan for reclamation of the proposed surface coal 
mining operations pursuant to subsection 2 of section 38-14.1-14. 

~28. "Refuse" means all waste material directly connected with the production 
of coal or commercial leonardite mined by surface coal mining 
operations. 

2+.-29. "Soil amendments" means those materials added by the operator to the 
replaced overburden or suitable plant growth material , or both, to 
improve the physical or chemical condition of the soil in its relation to 
plant growth capability. 

2-8:-30. "Soil classifier" means a professional soil classifier as defined in 
subsection 4 of section 43-36-01 . 

~J.L "Soil survey" means the identification and location of all suitable plant 
growth material within the proposed permit area and an accompanying 
report that describes, classifies, and interprets for use such materials. 

~32 . "State program" means the program established by the state of North 
Dakota in accordance with the requirements of section 503 of the federal 
Surface Mining Control and Reclamation Act of 1977 [Pub. L. 95-87; 
91 Stat. 470; 30 U.S.C. 1253] to regulate surface coal mining and 
reclamation operations on lands within the state of North Dakota. 

a.4-:-33. "Suitable plant growth material" means that soil material (normally the A, 
B, and portions of the C horizons) located within the proposed permit 
area which , based upon a soil survey, is found by the commission to be 
the most acceptable as a medium for plant growth when respread on the 
surface of regraded areas. 
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~34 . "Surface coal mining and reclamation operations" means surface coal 
mining operations and all activities necessary and incidental to the 
reclamation of such operations after July 1, 1979. 

~35. "Surface coal mining operations" means: 

a. Activities affecting the surface of lands in connection with a surface 
coal or commercial leonardite mine. Such activities include extraction 
of coal or commercial leonardite from coal or commercial leonardite 
refuse piles, excavation for the purpose of obtaining coal..Q[ 
commercial leonardite, including such common methods as contour, 
strip, auger, box cut, open pit, and area mining , the uses of 
explosives and blasting, and in situ distillation or retorting , leaching 
or other chemical or physical processing , and the cleaning , 
concentrating , or other processing or preparation , and loading of 
coal or commercial leonardite at or near the minesite, except that 
such activities do not include coal or commercial leonardite 
exploration subject to chapter 38-12.1 , or the extraction of coal..Q[ 
commercial leonardite incidental to reclamation operations under 
chapter 38-14.2; and 

b. The areas upon which such activities occur or where such activities 
disturb the natural land surface. Such areas shall also include any 
adjacent land the use of which is incidental to any such activities, all 
adjacent lands affected by the construction of new roads or the 
improvement or use of existing roads to gain access to the site of 
such activities and for haulage, and excavations, workings, 
impoundments, dams, refuse banks, dumps, stockpiles, overburden 
piles , spoil banks, culm banks, tailings, holes or depressions, repair 
areas, storage areas, processing areas, shipping areas, and other 
areas upon which are sited structures, facilities, or other property or 
materials on the surface, resulting from or incident to such activities. 

~36. "Unwarranted failure to comply" means the failure of a permittee to 
prevent the occurrence of any violation of the permittee's permit or any 
requirement of this chapter due to indifference, lack of diligence, or lack 
of reasonable care, or the failure to abate any violation of such permit or 
this chapter due to indifference, lack of diligence, or lack of reasonable 
care. 

SECTION 8. AMENDMENT. Subsection 3 of section 38-14.1-05 of the North 
Dakota Century Code is amended and reenacted as follows: 

3. Prior to designating any land area as unsuitable for surface coal mining 
operations, the commission shall prepare a detailed statement on: 

a. The potential coal or commercial leonardite resources of the area; 

b. The demand for coal or commercial leonardite resources; and 

c. The impact of such designation on the environment, the economy, 
and the supply of coal or commercial leonardite. 

SECTION 9. AMENDMENT. Subsection 3 of section 38-14.1-13 of the North 
Dakota Century Code is amended and reenacted as follows: 

3. Upon request by the permit applicant, the commission , in its discretion , 
may designate specific information included in the plans required by 
subdivisions c and d of subsection 1 as exempt from disclosure under 
section 44-04-18, provided such specific information pertains only to the 
analysis of the chemical and physical properties of the coal..Q[ 
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commercial leonardite (excepting information regarding such mineral or 
elemental contents which is potentially toxic in the environment). Each 
request must be accompanied by a statement specifying the need for 
nondisclosure, which statement must be considered part of the permit 
application to be filed for public inspection as specified in subsection 2. 
The confidential information is exempt for a period not to exceed ten 
years subsequent to the date on which the request for nondisclosure was 
filed , unless it is demonstrated by the permit applicant that such period 
should be further extended in order to prevent possible resulting harm to 
the permit applicant, or the applicant's successors and assigns. 

SECTION 10. AMENDMENT. Subdivisions rand s of subsection 1 of section 
38-14.1-14 of the North Dakota Century Code are amended and reenacted as 
follows: 

r. Cross sections, maps or plans of the land to be affected, including 
the actual area to be mined, prepared by or under the direction of 
and certified by a registered professional engineer, a registered land 
surveyor, or a qualified professional geologist with assistance from 
experts in related fields , showing pertinent elevation and location of 
test borings or core samplings and depicting all of the following 
information: 

(1) DESK (2) COMMITTEE 

(1) The nature and depth of the various strata of overburden. 

(2) The location of subsurface water, if encountered, and its 
quality. 

(3) The nature and thickness of any coal , commercial leonardite, 
or rider seam above the coal or commercial leonardite seam to 
be mined. 

(4) The nature of the stratum immediately beneath the coal_Q[ 
commercial leonardite seam to be mined. 

(5) All mineral crop lines and the strike and dip of the coal_Q[ 
commercial leonardite to be mined , within the area of land to 
be affected. 

(6) Existing or previous surface mining limits. 

(7) The location and extent of known workings of any underground 
mines, including mine openings to the surface. 

(8) The location of aquifers. 

(9) The estimated elevation of the water table. 

(10) The location of spoil , waste, or refuse areas, suitable plant 
growth material stockpiling areas and, if necessary, stockpiling 
areas for other suitable strata. 

(11) The location of all impoundments for waste or erosion control. 

(12) Any settling or water treatment facility. 

(13) Constructed or natural drainways and the location of any 
discharges to any surface body of water on the area of land to 
be affected or adjacent thereto. 
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(14) Profiles at appropriate cross sections of the anticipated final 
surface configuration that will be achieved pursuant to the 
applicant's proposed reclamation plan. 

s. A statement by the applicant of the result of test borings or core 
samplings from the permit area, including logs of the drill holes, the 
thickness of the coal or commercial leonardite seam found , an 
analysis of the chemical properties of such coal or commercial 
leonardite, the sulfur content of any coal or commercial leonardite 
seam, chemical analysis of potentially toxic forming sections of the 
overburden , and chemical analysis of the stratum lying immediately 
underneath the coal or commercial leonardite to be mined. The 
provisions of this subdivision may be waived by the commission with 
respect to the specific application by a written determination that 
such requirements are unnecessary. 

SECTION 11. AMENDMENT. Subdivision c of subsection 2 of section 
38-14.1-14 of the North Dakota Century Code is amended and reenacted as follows: 

c. The consideration which has been given to maximize the utilization 
and conservation of the coal or commercial leonardite being 
recovered so that reaffecting the land in the future can be minimized . 

SECTION 12. AMENDMENT. Paragraph 2 of subdivision e of subsection 3 of 
section 38-14.1-21 of the North Dakota Century Code is amended and reenacted as 
follows: 

(2) Not materially damage the quantity or quality of water in 
surface or underground water systems that supply these 
alluvial valley floors. This subdivision does not affect those 
surface coal mining operations wh ich on July 1, 1979, produce 
coal or commercial leonardite in commercial quantities and are 
located within or adjacent to alluvial valley floors or have 
obtained specific permit approval by the commission to 
conduct surface coal mining operations within said alluvial 
valley floors. 

SECTION 13. AMENDMENT. Subdivision b of subsection 4 of section 
38-14.1-21 of the North Dakota Century Code is amended and reenacted as follows: 

b. The commission finds that the proposed surface coal mining 
operation will constitute a hazard to a dwelling house, public 
building , school , church , cemetery, commercial or institutional 
building , public road , stream, lake, or other public or private property 
other than property subject to a coal or commercial leonardite lease. 

SECTION 14. AMENDMENT. Subsections 1 and 1.1 of section 38-14.1-24 of 
the North Dakota Century Code are amended and reenacted as follows: 

1. Conduct surface coal mining operations so as to maximize the utilization 
and conservation of the coal or commercial leonardite being recovered 
so that reaffecting the land in the future through surface coal mining can 
be minimized . 

1.1. Conduct any auger mining associated with surface coal min ing 
operations in a manner that will maximize recoverability of coal..QI 
commercial leonardite and other mineral reserves remaining after mining 
activities and reclamation operations are completed , and seal or fill all 
auger holes as necessary to ensure long-term stability of the area and 
minimize any adverse impact to the environment or hazard to public 
health or safety. The commission may prohibit auger mining if necessary 
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to maximize the utilization , recoverability, or conservation of coal_Q[ 
commercial leonardite resources , to ensure long-term stability, or to 
protect against any adverse impact to the environment or hazard to 
public health or safety. 

SECTION 15. AMENDMENT. Subdivision b of subsection 3 of section 
38-14.1-24 of the North Dakota Century Code is amended and reenacted as follows: 

b. The permittee, at a minimum, shall backfill , grade, and compact 
(where advisable) using all available overburden and other spoil and 
waste materials to attain the lowest practicable grade (not to exceed 
the angle of repose) , to provide adequate drainage, and to contain 
all toxic materials in order to achieve an ecologically sound land use 
compatible with the surrounding region , in those instances where: 

(1) Surface coal mining operations are carried out over a 
substantial period of time at the same location where the 
operation transects the coal or commercial leonardite deposit; 

(2) The thickness of the coal or commercial leonardite deposits 
relative to the volume of overburden is large; and 

(3) The permittee demonstrates that the overburden and other 
spoil and waste materials at a particular point in the permit 
area or otherwise available from the entire permit area are 
insufficient, giving due consideration to volumetric expansion, 
to restore the approximate original contour. 

SECTION 16. AMENDMENT. Subsections 5, 10, and 18 of section 
38-14.1-24 of the North Dakota Century Code are amended and reenacted as 
follows: 

5. Remove, segregate, and respread suitable plant growth material as 
required by the commission within the permit area. The commission may 
require the permittee to segregate suitable plant growth material in two or 
more soil layers. The commission shall determine the soil layer or layers 
to be removed based upon the quality and quantity of suitable plant 
growth material inventoried by the soil survey required in subdivision t of 
subsection 1 of section 38-14.1-14. Based on the soil survey, the 
commission shall also determine whether other suitable strata are 
necessary to meet revegetation requirements. If other strata can be 
shown to be suitable and necessary to meet revegetation requirements, 
the commission may require the permittee to determine the areal extent 
of other suitable strata within the proposed permit area, and to remove , 
segregate, protect, and respread such material. If the suitable plant 
growth material or other suitable strata cannot be replaced on an 
approved graded area within a time short enough to avoid deterioration 
of such material , the permittee shall stockpile and stabilize such 
materials by establishing a successful cover of quick-growing plants or by 
other means thereafter so that the suitable plant growth material or other 
suitable strata will be protected from wind and water erosion and will 
remain free from any contamination by toxic material. In the interest of 
achieving the maximum reclamation provided for in this chapter, the 
permittee may, or at the discretion of the commission shall , utilize such 
soil amendments as described in of subsection 27 section 38-14.1-02. 

10. Remove or bury all debris and other similar material resulting from the 
operation and bury all mine wastes amt coal , and commercial leonardite 
processing wastes unless the commission approves the surface disposal 
of such wastes. If the commission approves the surface disposal of such 
wastes, the permittee shall stabilize all waste piles in designated areas 
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through construction in compacted layers, including the use of 
incombustible and impervious materials if necessary, to assure that the 
final contour of the waste pile will be compatible with natural 
surroundings and that the site can and will be stabilized and revegetated 
according to the provisions of this chapter. 

18. Assume the responsibility for successful revegetation , as required by 
subsection 17, for a period of ten full years after the last year of 
augmented seeding , fertilizing , irrigation, or other work, provided that, 
when the commission approves a long-term intensive agricultural 
postmining land use, the ten-year period of responsibility for revegetation 
commences at the date of initial planting. However, for previously mined 
areas that are affected by remining , the operator's responsibility for 
successful revegetation will extend for a period of five full years after the 
last year of augmented seeding, fertilizing , irrigation , and other work in 
order to assure compliance with the applicable standards. For the 
purposes of this subsection , "previously mined areas" are lands that were 
affected by coal or commercial leonardite mining activities prior to 
January 1, 1970, and "augmented seeding, fertilizing , irrigation , or other 
work" does not include normal conservation practices recognized locally 
as good management for the postmining land use. 

SECTION 17. AMENDMENT. Section 38-14.1-25 of the North Dakota 
Century Code is amended and reenacted as follows: 

38-14.1-25. Prohibited mining practices. 

1. NG8 permittee may not use any coal or commercial leonardite mine 
waste piles consisting of mine wastes , tailings, coal processing wastes, 
or other liquid or solid wastes either temporarily or permanently as dams 
or embankments unless approved by the commission , after consultation 
with the state engineer. 

2. NG8 permittee may not locate any part of the surface coal mining and 
reclamation operations or deposit overburden, debris, or waste materials 
outside the permit area for which bond has been posted , except as 
provided in subsection 24 of section 38-14.1-03. 

3. NG6 permittee may not deposit overburden, debris, or waste materials in 
such a way that normal erosion or slides brought about by natural causes 
will permit the same to go beyond or outside the permit area for which 
bond has been posted. 

SECTION 18. AMENDMENT. Subdivision b of subsection 1 of section 
38-14.1-27 of the North Dakota Century Code is amended and reenacted as follows: 

b. For those surface coal mining and reclamation operations which 
remove or disturb strata that serve as aquifers which significantly 
ensure the hydrologic balance of water use either on or off the 
mining site, the commission , in consultation with other appropriate 
state agencies, shall specify those: 
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(1) Monitoring sites to record the quantity and quality of surface 
drainage above and below the minesite as well as in the 
potential zone of influence. 

(2 ) Monitoring sites to record level , amount, and samples of 
ground water and aquifers potentially affected by the mining 
and also directly below the lowermost (deepest) coal_Q[ 
commercial leonardite seam to be mined. 
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(3) Records of well logs and borehole data to be maintained . 

(4) Monitoring sites to record precipitation . 

The monitoring data collection and analysis required by th is section 
must be conducted according to standards and procedures set forth 
by the commission in consultation with other appropriate state 
agencies in order to assure their reliability and val idity. 

SECTION 19. AMENDMENT. Subsections 1, 3, and 4 of section 38-14.1-37 
of the North Dakota Century Code are amended and reenacted as follows : 

1. The provisions of this chapter do not apply to any of the following 
activities : 

a. Extraction of coal or commercial leonardite by a landowner for the 
landowner's own noncommercial use from land owned or leased by 
the landowner. 

b. Extraction of coal or commercial leonardite as an incidental part of 
federal , state, or local government-financed highway or other 
construction under regulations established by the commission . 

3. The commission may provide or assume the cost of training coal_Q[ 
commercial leonardite operators who meet the qualifications in 
subsection 2 concerning the preparation of permit applications and 
compliance with the regulatory program. 

4. An operator who has received assistance under subsection 2 or 3 shall 
reimburse the commission for the cost of the services rendered if the 
commission finds that the operator's actual and attributed annual 
production of coal or commercial leonardite for all locations exceeds 
three hundred thousand tons (272155.41 metric tons] during the twelve 
months immediately following the date the operator is issued a surface 
coal mining and reclamation permit. 

SECTION 20. AMENDMENT. Section 38-15-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-15-01. Pol icy. 

It is hereby declared to be in the public interest to foster, encourage, and 
promote the development, production, and utilization of all natural resources of coal , 
commercial leonardite, oil , gas, and subsurface minerals in a manner as will prevent 
waste and allow a greater ultimate recovery of the natural resources, and to protect 
the rights of all owners so that the greatest possible economic recovery of natural 
resources be obtained in the state, to the end that landowners, royalty owners, 
producers, and the general public realize and enjoy the greatest possible good from 
these vital natural resources. 

SECTION 21. AMENDMENT. Section 38-15-02 of the North Dakota Century 
Code is amended and reenacted as follows : 

38-15-02. Definitions. 

As used in this chapter, unless the context otherwise requires: 

1. "Coal" means all kinds of coal , and includes what is known as lignite 
coal, unless a contrary intention plainly appears. 
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2. "Commercial leonardite" means a dark-colored . soft. earthy rock formed 
from the oxidation of lignite coal. and is produced from a mine that has as 
its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

~ "Commission" means the industrial commission . 

J-4. "Conflicting interests" means those interests of producers which are in 
conflict, so that full production and utilization by one producer is 
prohibited or impeded by the interests of another producer of a separate 
natural resource. 

4:-Q,_ "Gas" means all natural gas and other fluid hydrocarbons not 
hereinbelow defined as oil. 

~- "Natural resources" means coal , oil , gas, and subsurface minerals as 
defined herein. 

&.-L "Oil" means crude petroleum oil and other hydrocarbons, regardless of 
gravity, which are produced at the wellhead in liquid form , and the liquid 
hydrocarbons known as distillate or condensate recovered or extracted 
from gas other than gas produced in association with oil and commonly 
known as casinghead gas. 

+.:-~ "Owner" means the person who has the right to produce natural 
resources either for that person or others. 

&~ "Person" means any natural person, corporation , limited liability 
company, association, partnership, receiver, trustee, executor, 
administrator, guardian, fiduciary, or other representative of any kind, and 
includes any department, agency, instrumentality, or political subdivision 
of the state. The masculine gender, in referring to a person, includes the 
feminine and the neuter genders. 

9:-fil "Producer" means the owner of a well or wells, or mine or mines, capable 
of producing coal , commercial leonardite. oil , gas, or subsurface 
minerals. 

4-G,..1_L "Subsurface minerals" means all naturally occurring elements and their 
compounds, volcanic ash , precious metals, carbonates , and natural 
mineral salts of boron, bromine, calcium, fluorine , iodine, lithium, 
magnesium, phosphorus, potassium, sodium, thorium , uranium, and 
sulfur, and their compounds but does not include sand and gravel and 
rocks crushed for sand and gravel. 

4-4-:-1£. "Waste" means the inefficient utilization of reserves of oil , gas, 
subsurface minerals,-GF coal , or commercial leonardite. as the case may 
be. 

SECTION 22. AMENDMENT. Section 38-18-05 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-18-05. Definitions. 

In this chapter, unless the context or subject matter otherwise requires: 

1. "Agricultural production" means the production of any growing grass or 
crop attached to the surface of the land, whether or not the grass or crop 
is to be sold commercially, and the production of any farm animals, 
including farmed elk, whether or not the animals are to be sold 
commercially. 
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2. "Disturbed" means any alteration of the topsoil of the land whether the 
alteration is for the purpose of exploring for coal or commercial 
leonardite, or for the purpose of carrying out an actual mining operation. 

3. "Mineral developer" means the person who acquires at least seventy-five 
percent of the mineral rights or a lease of at least seventy-five percent of 
the mineral rights for the purpose of extracting or using the mineral for 
nonagricultural purposes. 

4. "Mineral estate" means an estate in or ownership of all or part of the 
minerals under a specified tract of land . 

5. "Mineral lease" means any lease which purports to convey the minerals 
or rights relating to the minerals under a specified tract of land separate 
from the surface, and any other type of lease which gives or conveys 
rights to minerals. 

6. "Mineral owner" means any person or persons who presently own the 
mineral estate, their successors, assigns, or predecessors in title, under 
a specified tract of land by means of a mineral deed , or by an exception 
or reservation in the deed, grant, or conveyance of the surface, or by any 
other means whatsoever. 

7. "Minerals" means coal or commercial leonardite. 

8. "Mining operation" means any type of activity, the aim of which is to 
discover the presence of minerals, or to remove the minerals so 
discovered from their original position on or in the land by any means 
whatsoever. 

9. "Surface estate" means an estate in or ownership of the surface of a 
particular tract of land . 

10. "Surface owner" means the person or persons who presently have valid 
title to the surface of the land, their successors, assigns, or predecessors 
in title, regardless of whether or not a portion of the land surface is 
occupied for a residence . 

SECTION 23. AMENDMENT. Section 38-18-07 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-18-07. Surface damage and disruption payments. 

1. Unless the mineral lease, surface lease, or consent statement executed 
by the surface owner provides for payments to the surface owner, the 
mineral developer shall annually pay to the surface owner a sum of 
money equal to the amount of damages sustained by the surface owner 
for loss of agricultural production caused by mining activity, provided that 
it can be shown that the land disturbed or to be disturbed has regularly 
been used for agricultural production . The amount of damages may be 
determined by any formula mutually agreeable between the surface 
owner and the mineral developer. The payments contemplated by this 
section only cover land actually mined, disturbed, or to be mined during 
the year or years during which agricultural production was actually 
interrupted and which land has not been restored to the level of 
agricultural productivity required by the plan submitted pursuant to 
chapter 38-14.1. The payments to be made hereunder must be made 
before December thirty-first of that calendar year in which the loss 
occurred . 
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2. Unless waived by the owner of a farm building, if the coal or commercial 
leonardite removal area of a surface mining operation comes within five 
hundred feet (152.4 meters] of any farm building, the mineral developer 
shall pay to the owner of the farm building either the fair market value of 
the farm building or the entire cost of removing the farm building to a 
location where the coal or commercial leonardite removal area of the 
mining operation will not come within five hundred feet (152.4 meters] of 
such building or buildings. The payments contemplated hereunder are in 
addition to any payments required by the terms of any mineral lease, 
unless the surface owner is a party to the lease and the lease provides 
for damages as contemplated in this subsection in an amount not less 
than the amount which would be recoverable under this section. 

3. The rights granted to the surface owner by th is section are hereby 
declared to be absolute and unwaivable, except as provided in 
subsection 2. Any instrument which purports to waive rights granted by 
this section is null and void and of no legal effect. 

SECTION 24.AMENDMENT. Section 57-61-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-61-01. Severance tax upon coal - Imposition - In lieu of sales and use 
taxes - Payment to the tax commissioner. 

There is hereby imposed upon all coal severed for sale or for industrial 
purposes by coal mines within the state a tax of thirty-seven and one-half cents per 
ton of two thousand pounds (907.18 kilograms] . ~The severance tax is in lieu of 
any sales or use taxes imposed by law. Each coal mine owner or operator shall remit 
stl6flthe tax for each month, within twenty-five days after the end of each month, to 
the state-tax commissioner upon suchon reports and forms as the tax commissioner 
deems necessary. For the purposes of this chapter. commercial leonardite is taxed in 
the same manner as coal. 

SECTION 25. AMENDMENT. Section 57-61-01 .2 of the North Dakota 
Century Code is amended and reenacted as follows: 

57-61-01.2. When coal or commercial leonardite considered severed. 

Coal or commercial leonardite is considered to be severed for the purposes 
of this chapter when it is first removed from where it was placed by nature, unless 
within thirty days of first removal it is placed into a long-term inventory storage 
deposit, in which case it is considered to be severed when removed from the deposit 
or it is pledged as collateral on a loan. A long-term inventory storage deposit is one 
which is so identified in a mining plan approved by the public service commission 
pursuant to chapter 38-14.1 and which as part of that plan is covered with soil and 
subjected to reclamation requirements during the time it serves as a deposit and 
before coal or commercial leonardite is removed therefrom. 

SECTION 26.AMENDMENT. Subsection 1 of section 57-61-01 .5 of the 
North Dakota Century Code is amended and reenacted as follows: 

1. There is imposed upon all coal or commercial leonardite severed for sale 
or for industrial purposes by coal or commercial leonardite mines within 
the state a tax, separate from and additional to the tax imposed by 
section 57-61-01 , of two cents per ton of two thousand pounds (907.18 
kilograms] . All of the provisions of this chapter for administration of the 
coal or commercial leonardite severance tax apply to the tax imposed 
under this section. The state tax commissioner shall transfer revenue 
from the tax imposed by this section to the state treasurer for deposit in a 
special fund in the state treasury, known as the lignite research fund. 
Such moneys must be used for contracts for land reclamation research 
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projects and for research , development, and marketing of lignite and 
products derived from lignite. The industrial commission shall adopt rules 
for submission and consideration of research, development, and 
marketing proposals and entering into contracts under the lignite 
research , development, and marketing program. 

SECTION 27. AMENDMENT. Section 57-61-01.7 of the North Dakota 
Century Code is amended and reenacted as follows: 

57-61-01.7. Severance tax reduction for coal or commercial leonardite 
mined for out-of-state shipment. 

For coal or commercial leonardite subject to taxes under this chapter which 
is shipped out of state after June 30, 2001: 

1. The coal or commercial leonardite is subject to thirty percent of the taxes 
imposed under section 57-61-01 and the entire revenue under this 
subsection must be deposited in the coal development trust fund for use 
as provided in subsection 1 of section 57-62-02 and allocation to the 
lignite research fund as provided in subsection 2 of section 57-61-01 .5. 

2. In addition to the taxes under subsection 1, the coal or commercial 
leonardite may be subject to up to seventy percent of the severance 
taxes imposed under section 57-61-01 at the option of the county in 
which the coal or commercial leonardite is mined. The board of county 
commissioners, by resolution , may grant to the operator of a mine from 
which the coal or commercial leonardite is shipped out of state a partial 
or complete exemption from this portion of the severance tax. Any tax 
revenue from full or partial taxation under this subsection must be 
allocated to the county under subsection 2 of section 57-62-02 . 

3. Taxes imposed under section 57-61-01.5 apply to coal or commercial 
leonardite subject to this section and must be allocated as provided in 
section 57-61-01.5. 

SECTION 28. AMENDMENT. Section 57-61-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-61-02. When tax due - When delinquent. 

The severance tax as provided in this chapter is due within twenty-five days 
after the end of each month, and if not received by the twenty-fifth day, becomes 
delinquent and must be collected as herein provided. The tax commissioner, upon 
request and a proper showing of the necessity therefor, may grant an extension of 
time, not to exceed fifteen days, for paying the tax, and when such a request is 
granted , the tax is not delinquent until the extended period has expired . The tax 
commissioner shall require a report to be filed monthly by each owner or operator of 
a coal or commercial leonardite mine, in such form as the tax commissioner may 
specify, to list a full description of the mine, the number of tons of coal or commercial 
leonardite severed, the amount of tax due and remitted , and any other information 
deemed necessary by the tax commissioner for the proper administration of this 
chapter. 

SECTION 29. AMENDMENT. Section 57-61-03 of the North Dakota Century 
Code is amended and reenacted as follows : 

57-61-03. Powers of state tax commissioner. 

The state tax commissioner has the power to require any person engaged in 
such production, and the agent or employee of such person , or purchaser of such 
coal or commercial leonardite , or the owner of any royalty interest therein , to furnish 
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any additional information the tax commissioner deems necessary for the purpose of 
correctly computing the amount of said tax; to examine the books, records, and files 
of such person; to conduct hearings and compel the attendance of witnesses, the 
production of books, records , and papers of any person; and to make any 
investigation or hold any inquest deemed necessary to a full and complete disclosure 
of the true facts as to the amount of production from any coal or commercial 
leonardite mine or of any company or other producer thereof and as to the rendition 
thereof for taxing purposes. 

SECTION 30. AMENDMENT. Subsection 1 of section 57-61-04 of the North 
Dakota Century Code is amended and reenacted as fol lows: 

1. The tax commissioner has the power and authority to ascertain and 
determine whether or not any return or remittances filed with the tax 
commissioner are correct, and if the owner or operator has made an 
untrue or incorrect return or remittance or has failed to make the required 
return , the tax commissioner shall ascertain the correct amount of taxes 
due and give immediate notice to the owner or operator filing the 
incorrect return or remittance or who failed to file the required return. Any 
coal or commercial leonardite mine operator or owner receiving notice 
from the tax commissioner that the owner or operator has filed an 
incorrect return or remittance or failed to file the required return shall 
remit the tax assessed by the tax commissioner within fifteen days of 
such notice unless within fifteen days of the notice such person makes 
application in writing to the tax commissioner for a hearing under chapter 
28-32 before the tax commissioner. The tax becomes delinquent if within 
fifteen days of the notice it is not paid or an application for a hearing is 
not made. Taxes assessed by decision of the tax commissioner pursuant 
to chapter 28-32, if not paid , become delinquent five days after the time 
for appeal from the tax commissioner's decision has expired , except that 
if an appeal from the tax commissioner's decision is taken to the district 
court of Burleigh County, such taxes if not paid become delinquent five 
days following final judicial determination." 

Renumber accordingly 

Engrossed SB 2377 was placed on the Seventh order of business on the calendar. 
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S B  2377 Febru a ry 20, 2015 

Sen ate Energy and N at u ra l  Resources Com m ittee 

H o n .  Senator Don Schai ble, Cha irman 

C h a i rm a n  Sch a i b le a n d  Com m ittee M e m bers, 

Tha n k  you for the oppo rt u n ity to testify before you today on Senate B i l l  2377. I am Brad 

Bekked a h l, Senator from District 1, and the prime sponsor of this b i l l  on b e h a lf of one of our  

Wi l l i ston busin esses. Leo n a rd ite P rod ucts is a company that p rovides a m i ned product to the 

agricultu ra l  i n d u stry as a fert i l i zer or  soil  amend ment.  They provi d e  m uch n eeded employment 

d iversity to a com m u n ity that is  h eavily based u pon oil i n d u stry jobs.  They a l so assist the 

com m u n ity i n  a rather u n i q u e  way.  The City of Wil l iston has  been able to use their  excavated 

m i n ing a reas as pits for developm ent as l a ndfi l l  cel ls for o u r  refuse d isposa l .  It s ign icantly 

red uces our costs to p lace the cells i nto operation, and rel ieves the com pany of their b u rden of 

reclamation of the open pits. A win-win p rivate pub l ic  p a rtners h i p .  

T h e  b iggest th reat t o  the cont inued operation and expansion o f  the com p a n y  is  the Federal 

governm ent a nd its agency's i nterpretations of coa l  roya lty assessments.  Although the su rface 

of the m i ned a reas a re privately own ed, the coal rights are he ld  by the Federal  government 

s ince the t ime the l a n d  was h o mestead e d .  The issue that SB 2377 a d d resses is the d efin ition of 

Leon a rd ite. N o rth Dakota is the o n ly State where leon a rd ite is cons idered coa l .  The Bureau of 

Lan d  M a n agem ent reports that si n ce l eo n a rd ite is considered coa l  by defi n it ion in North 

Dakota, it m u st be treated as  coa l  and req u i res a roya lty payment by that sta n d a rd in  its m i n ing. 

This  roya lty b urden p laces the conti n u ed operation of th is  successfu l bus iness operation in  

seve re jeopardy.  Leo n a rd ite P rod ucts has  been a n d  continues to aggressively p u rsue th is  issue 

with the Federal  govern m ent, but bel ieves changing the defi n it ion in State statute will be the 

most expeditious way to get the BLM to agree to d rop the coa l  royalty issue, making min ing the 

product and exp a n d i n g  the capacity cost effective to contin u e  in Nort h  D a kota. 

By changing the N orth Da kota Ce ntu ry Code to defi n e  Leonard ite a nd removing three words 

from the defi n ition of coa l ,  we bel ieve th is  company wi l l  h ave a better cha nce of negotiating 

sett lements of the roya lty issue with the Federal  government, su bseq uently a l lowing the 

busi ness to be successfu l a n d  grow. I a p p reciate you r  co nsideration here today, a n d  requ est a 

Do Pass reco m m e n d ation for SB 2377. 

I wou l d  be ha p py to take any q u estions at this  t ime. 

\ 
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Economic DevelopmentT 

Testimony on SB2377 

Februa ry 20, 2015 

Shawn Wenko, Executive Director 

Chairman and Members of the Committee: 

My job as an economic development executive di rector is to promote a hea lthy balance of business and 

commerce. Its true economic developers spend time attracting businesses to our communities, yet at 

the same time we m ust recognize and susta in  those compa nies that are a l ready in our communities. It's 

even better when we can connect current business with our infrastructure and other opportunities . 

Whi le o i l  has had the most attention, we are proud to be able to boast of other businesses util izing the 

natural resou rces found in  our area.  

Leonard ite m in ing diversifies the Wil l iston and ND economy and takes advantage of a natural resource 

truly unique to this state. 

Leonardite has been mined in the Wil l i ston a rea since 1964 and has been a constant good paying 

employer since. Leonardite has been mined, before, during and after fluctuations in oi l  prices. 

When Leonardite Products took over the facility in  2008, they diversified their market from oil to 

agriculture. Leonardite Products' predecessor sold 90% of their material as an additive for water-based 

dri l l i ng fluids; 95% of what leonardite Products sel ls today is to the agricultural industry as a ferti l izer 

additive or soi l amendment. 

Last yea r  at the Wi l l i ston Economic Development annual  meeting, Leonardite Products was awarded the 

Small Business Development Center Agricultural Entrepreneur Award. A copy of that is attached to my 

testimony. 

The leonardite from North Dakota is reputed to be the best in  the world and is used as a benchmark for 

qua lity of other humates. I understand the material coming from the two North Dakota leonardite 

mines a nd the mine in Wyoming a re the only leonardite mines in North American with the proper 

a lka l ine solubi l ity for use as an additive for oil dri l l ing fluids. Mind you, not the dri l l ing fluids genera lly 
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used in the Bakken.  It is used as an additive in water-based dri l l ing fluids used off-shore and farther 

south. 

Leonardite is a primary sector company. All of their products are sold outside North Dakota and 17-25% 

of their sales a re outside the Un ited States. That means leonardite mining brings new money in to the 

community, into the state. 

Currently Leonardite Products employs 30 people fu l ltime and operates 24/7. As an example of 

working with other business, and helpi ng with Wil l iston's infrastructure, a business in Wi l l iston has 

appl ied with the health depa rtment to use the pits emptied of leonardite for an inert landfil l .  As you can 

imagine because of the demands on Wil l iston's entire infrastructure this is a rea l  benefit. 

It's come to our attention that the Federa l Government has increased the roya lties they pay per ton, 

drastica l ly cutting into their margins. Leona rdite Product would l ike to i ncrease their markets and 

invest more in  their faci l ity yet are reluctant to do so due to the h igh overhead imposed by the federal 

government. As Wil l iston's Economic Deve lopment Executive Director we'd l ike to see them grow and 

hate to hear the federal government is a threat to any legitimate business. There is something we can 

do to help Leonard ite Products and other leonardite min ing and processing companies in the state. 

We ask you to excluded leonardite from the definition of coa l  by simply removing the term "Oxidized" 

a nd defin ing Leonardite as a dark colored, soft, earthy organic rock that is h igh in humic acid content 

formed from the oxidation of l ignite. 
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Leona rd ite Prod ucts w ins  Ag ricu ltu re Entrepreneu r 
Awa rd for 20 14 

W i l l iston Economic Development 

It may sou nd a bit odd now, but the win ner of the outsta n d i n g  ag ricu lture 
busi ness award actua l ly got its sta rt i n  the o i l  a nd gas i n d ustry .  When this 
particu l a r  W i l l iston business was fou nded i n  1964 it created and sold an 
add itive to water based d ri l l i n g  fl u i d s .  

B y  2008, 90 percent o f  t h e  com pa ny's materi a l s  went to t h e  o i l  field ;  b u t  at 
the ti m e  the price of oil price was fl u ctuati ng . It was that yea r that Ka rl 
M erk, M a ry M a h a r, Rod S m ith a nd Cherie Harms col l a borated with other 
i nvestors a n d  took over the operation with an eye on d iversifyi ng . They 
formed Leon a rd ite Prod ucts a n d  concentrated on a g ricu ltu re .  

They eventu a l ly developed th ree d ry g rades of Leon a rd ite a n d  two l i q u id 
prod u cts with the trade -name "SOURCE. " 

S i nce 2008 the n u m ber of tons sold has i ncreased by more than 250 percent 
a n d  n ea rly 10,000 g a l lons of the l i q u id ferti l izer add itives a re sold per yea r 
to fert i l izer m a n ufactu rers a ro u n d  the world . 

Leona rd ite is m i ned a n d  processed east of Wi llisto n .  It is a natura l  form of 
H U MATES, a n  oxid ized l ig n ite coa l u n iq u e  to this a rea . Leon a rdite Prod ucts 
has com petitors a l l  over the world, yet the materi a l  fou n d  i n  western North 
Da kota is favored because of the h i g her h u mic acid conte nt. 

Accord i n g  to Cherie H a rms, the "SOURCE" l ine  of prod ucts acts l i ke a so i l  
a mend ment, it l owers the p H  of soi l ,  adds org a n i c  materia l a n d  he lps with 
moistu re retenti o n .  

"It ma kes ferti l izers work better a n d  acts as a chelator. The better the soi l ,  
t h e  healthier t h e  p la nts ,"  she says . 

Accept ing the Sma l l  Busi ness Development Center Ag ricu ltu re Entrepreneur 
Awa rd recently i n  W i l l iston were Ka rl M erk and M a ry M a h a r  of Leona rd ite 
Prod u cts . 
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PROPOSED AMENDMENTS SB 2377 

PSC "technical amendments" 

P. 2 line 6, remove "or leonardite" 

P. 2 line 8, remove "or leonardite" 

P. 2 line 23, remove "or leonardite" 

P. 2 line 29, remove "or leonardite" 

P. 3 line 12, remove "or leonardite" 

P. 3 line 29, remove "or leonardite" 

P. 4 line 5, remove "or leonardite" 

P. 4 line 8-9, remove "or leonardite" 

P. 4 line 18, remove "or leonardite" 

P. 4 line 26, remove "or leonardite" 

P. 5 lines 7-8, remove "or leonardite" 

P. 5 line 12, remove "or leonardite" 

P. 6 line 3, remove "or leonardite" 

P. 7 line 5, insert after coal, "or leonardite" 

Potential Severance Tax Amendments: (paid $21,315 in 2013; $14,210 at proposed rate) 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 
SECTION 1. AMENDMENT. A new section to chapter 57-61 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-61-01.9 Severance tax upon leonardite - Imposition - In lieu of sales and use taxes -
Payment to the tax commissioner. 
There is hereby imposed upon all leonardite severed for sale or for industrial purposes within 
the state a tax of twenty-five cents per ton of two thousand pounds [907.18 kilograms]. Such 
severance tax is in lieu of any sales or use taxes imposed by law. Each mine operator shall 
remit such tax for each month, within twenty-five days after the end of each month. to the state 
tax commissioner upon such reports and forms as the tax commissioner deems necessary. 
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SB2377 Testimony 

Cherie Harms, President 

February 20, 2015  

Chairman and Committee Members of  the Senate Energy and Natural Resources 

Committee, 

What this bill does: 

Removes Ieonardite from the definition of coal in North Dakota by removing three words: 

"both oxidized and" 

Defines Leonardite as follows: 

Leonardite means a dark-colored, soft, earthy organic rock that is high in humic acid 

content formed from the oxidation of lignite. 

[For a definition of humic acids, refer to the cover page of the Humic Product Trade 

Association newsletter attached with exhibits] 

The Bureau of Land Management (BLM) and the Office of Natural Resource Revenue 

(ONRR) are charging exorbitant royalties on North Dakota leonardite using rules and 

regulations that apply to Federal coal. This is creating economic hardship and competitive 

disadvantages for Leonardite Products today and will do the same for other businesses 

wishing to mine leonardite on federal coal and mineral reserves in North Dakota. 

Why: 

Officials from the BLM told Senator Hoeven's office and me that as long as leonardite is 

considered to be coal in the State of North Dakota the BLM will consider Leonardite to be 

coal when mined in this state. Leonardite is not considered coal in any other state in the 

Union. 

Currently, Leonardite Products has three appeals with the ONRR, since they ordered us to 

pay 12 .5% of our gross proceeds on each ton sold. This makes our per ton royalty 

anywhere from $9.93 to $ 18. 75 per ton, depending on the grade. That royalty rate leaves 

no margin for profit. 

In comparison private Ieonardite royalties range from $.30 per ton to $1.00 a ton. [Exhibit 

A - Historic and Current Royalty Rates for Leonard ite severed in ND WY, NM and 

Utah] 
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Lignite coal companies pay between $.27 to $.SO per ton on State Trust lands and 2.2% of 

their selling price for the federal coal. Private lignite royalties range between $.08 and $.58 

per ton. [Exhibit B - Excerpt from Leonardite Products Royalty Rate Reduction 

Petit ion regarding l ignite royalty rates] 

Currently Leonardite Products has a Category Five Royalty Rate Reduction petition with 

the BLM to enjoy the same royalty rate the three lignite mining companies in the state 

achieved through the process in 2004. However, a royalty rate reduction alone will not 

satisfy the inequality of charging leonardite a coal royalty. 

We're not arguing today about who owns the leonardite, just that it not be defined as coal. 

In the Maurice Tanner decision, the Interior Board of Land Appeals ("IBLA") held that 

humate is a mineral that the United States reserved under the Stock Raising Homestead 

Act, and in the process of classifying humate, the IBLA equated leonardite as humate and 

humate as a salable material. Maurice Tanner, 141 IBLA 373 (1997) .  In accordance with 

the Maurice Tanner decision, several Bureau of Land Management ("BLM") planning 

documents classify leonardite and/or humate as salable minerals. In addition the IRS does 

not treat leonardite as lignite (1971 Revenue Ruling 71-494) and the OSM has taken the 

position leonardite is not coal (ND regulatory program Fed. Reg. 37423-01) .  [Exhibi C is 

an excerpt from Leonardite Products ONRR appeal with more details on the Maurice 

Tanner decision and why l eonardite should be a saleable m ineral . ]  

The business models for mining lignite coal used in energy development and leonardite 

mine and processing center are completely different. Using the same formulas for 

collecting coal royalties on leonardite, do not take into consideration the differences in 

mining, volumes, customers, uses, processing, pricing and competition. 

We have consulted the Public Service Commission Reclamation Division Director Jim 

Deutsch and with State Geologist, Edward Murphy. These two discussed how to make 

these changes work within the State and have contributed to the changes proposed today. 

The Office of Surface Mining, within the Department of the Interior, does not consider 

leonardite coal and has deferred management of such to the ND PSC Reclamation division. 

We contacted the North Dakota Land Department. Drew Combs, Director of Minerals 

Management, consulted their attorney, before telling me this proposed change in the 

Century Code would not affect the current coal leases the State holds with lignite or 

leonardite companies. 

We are not asking for this rate reduction in order to avoid working with reclamation or 

paying severance taxes. I met with the Tax Department last July and they were not overly 

concerned with our proposed reduction in the severance tax for Leonardite. [The 2 0 1 1-

2014  Taxable  Coal Severed by Cou nty is attached.] Leonardite Products is in Williams 

County and American Colloid is in Bowman County. 
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I've been in contact with all three lignite mining companies, BNI, Westmoreland and North 

American Coal in North Dakota. BNI  has been helpful by providing us with information for 

our BLM petition and ONRR appeals. They are aware of this pending legislation and have 

no objections. 

When leonardite is no longer included in the definition of coal: 

Future mining expansion for American Colloid, Leonardite Products or others will be 

possible at reasonable royalty rates. Leonardite, a natural resource unique to North 

Dakota, reserved by a federal coal and mineral leases will not be ignored. 

The BLM and ONRR will no longer be able to demand excessive royalties based on the 

argument they are following federal rules and regulations stipulated by North Dakota State 

Laws. 

Our congressional delegation will be able to assist with Leonardite Products' negotiations 

without being told by the federal government that they are simply following North Dakota 

Law. 

In 2008, when we invested in Leonardite Products, North Dakota was much different; there 

was no oil boom going on. We wanted to build a primary sector business to diversify and 

grow the local economy while providing employment and a return for our investors. Had 

we not bought the mine and plant, it would be shut down. We employ 30 people in 

Williston. We are proud to have built an agricultural market for leonardite and with a 

reasonable royalty rate, hope to expand our operation to keep up with the agricultural and 

oil demand for North Dakota Leonardite. 



----------------------------------- ------- -

Humic Products News 
OFFICIAL NEWSLETTER OF THE HPTA • SEPTEMBER 2012 

Follow us on humictrade.org 

Official terms/definitions approved 
The efforts put forth by the HPTA in cooperation with Association of 

American Plant Food Control Officials (AAPFCO), starting in November of 
2010, culminated on August 7, 2012 with the AAPFCO Terms and Defini
tions Committee officially approving the terms Humic Acids and Humates. 
Out of the thirteen terms submitted to the committee, the terms submitted 
by HPTA were the only items approved. The new official terms are; 

T-64 Humic Acids - are the portions of the alkali extracted humic substances that are insoluble in 
strongly acidic solution. They will precipitate from the alkali extract in acid solutions of pH 2 or less. 
They can be used as either soil amendments, foliar application, or blended with liquid fertilizers. 

T-65 Humates - are the salts of humic acids . 

• 

·.s almost all 48 states, Puerto Rico and Canada are members of AAPFCO, and as member states 
to the terms and definitions in the AAPFCO Official Publication for guidance in consistent fertil
abeling, the humic industry is now in a position of strength when using the terms humic acids and 

humates on fertilizer labels. 

mbership drive continues 

'1-01 z_. 
HPTA 1 'pcomiA~ Events 

ASA, CCSA, SSSA Annual Meeting 
Booth #433, October 21 - 24 
Duke Energy Center & Hyatt Regency 
Hotel 
Cincinnati OH 
www.acsmeetings.org 

HPTA General Membership Meeting 
Wednesday, October 24, 8:00AM-12N 
Buckeye AB, Hyatt Regency Hotel 
Cincinnati OH 
RSVP: info@humictrade.org 

ARA Conference & Expo 
Booth# 405, November 27-29 
Manchester Grand Hyatt, San Diego CA 

HPTA is growing through continuing efforts to reach out to humic product professionals. Pictured above is a postcard developed to 
contact potential members in the fertilizer industry who may have missed our booth at the Southwest Fertilizer Conference. Our pres
ence at industry conferences, meetings and expos such as those listed above, is helping to increase HPTA membership. 



Exhibit A 

Historic & Current Royalty Rates for Leonardite Severed in ND, WY, NM & Utah 

Company Lease Dates Royalty Per 

Geo Resources/( Constance Ryan May 1998 $.30 per ton 160 acres, 
Nelson Mine) Estate 1964-197 4, $.4 7 Williams 

in 1980 and County, ND 
$.56 per ton in 
1988 to 2006. 

Geo Resources Bureau of Land December 1, $.10 per ton 320 Acres, 
Management 1964 year 1-5 Williams 
(Federal Lease) $.125 per ton County, ND 

year 6-10 
$.15 per ton 
year 11 on 

Geo Resources Hardy Salt $.35 ton first 35 acres 
Company two years and 

$.40per ton for 
eight years. 

American Colloid Edwin October 2006 $1.00 per ton One quarter ( 
Tompkins $.50 applied to 40 acres) 

surface damage, 
$.50 mineral 
production 

American Colloid State of December 30, $.25 per ton 10 acres, 
ND/ School 1999 Bowman 
Lands County, ND 

American Colloid Robert and April4, 1997 16 acres, 
Myrtice Perkins Bowman 

County, ND 
American Colloid Leonard & May 1, 1991 $1. 00 per ton 1350 acres 

Carol Page Adams and 
Bowman 
County, ND 

Morningstar, current $3-5 .00 per ton, 15 acres open, 
Pueblo Alto & Includes lease San Juan 
Star Lake Mines Mined dry county, New 
/Mesa Verde, Mexico 
New Mexico 
Miracle Rock current $3-5.00 per ton, 162 acres 
Mining/ Live Include lease Emery, Utah 
Earth, Utah Mined dry 
Wyoming Black 2013 BLM rate 1.21 per ton 
Hills Bentonite 
(leonardite mine) 



Exh ib it  B 
Excerpt frorn Leo na rdite P ro d u cts Peti t i o n  fo r a Roya lty R ate Reduction rega rd:r.g L1gr itP Roya lty R a tes 

S u b m itted to tne B�M i r' M a ·c h  2014 

Lignite M i ne Roy?l ty R:ites- Non Federal 
The non-federal royalty rates listed below were taken from the leases included in the NDPSC mining 

permits listed above. Each permit contains multiple leases. Many of the non-federal royalty rates for the 

North Dakota Lignite mines were established in the 1970's and have been renewed in twenty year 

increments since. The non-federal royalty rates listed below are representative of the various non-federal 

royalty rates for each lease yet do not include rates for every lease inside each permit area; a list of every 

lease and royalty would be lengthy and repetitive. 

The Beulah Mine pays the State of North Dakota $0.25 (25 cents) per ton or 6 percent of the price per ton 

of coal. Private coal leases vary in price from $0.08 (8 cents) per ton to $0. 1 2  ( 1 2  cents) per ton or 1 . 2  

percent o f  the average value per ton, less adjustments such as taxes and material used to mine to 62.5 per 

cent of $0.60 (60 cents) which equals $0.3 7 5 (3 7 .5  cents) or 3 & Y2 the average value per ton of coal less 

materials and taxes. 

The Freedom Mine pays the State of North Dakota $0.25 (25 cents) per ton or 6 percent of the price per 

ton of coal. 1 It appears the highest royalty paid to private coal lease holders is $0. 1 2  ( 1 2  cents) per ton, yet 

the majority of private lease holders are paid $0.08 (8 cents) or $0. 10  ( 10  cents) per ton mined. 

Falkirk also pays the State of North Dakota $0.25 (25 cents) per ton or 6 percent of the price per ton of 

coal. Consistently tl1e private coal leases pay a royalty of $0. 10  ( 10 cents) per ton, which includes a $0.02 (2 

cent) allowance for surface damage, in essence paying a royalty of $0.08 (8 cents) per ton mined. 

According to BNI Coal, most Center Mine leases are either for $0. 10  ( 10 cents) per ton surface and $0. 10 

( 10 cents) or $0. 1 5  ( 15 cents) per ton for coal mined. 

Between 1 980 and 20 1 2, the Savage Mine in Richland County, MT mined 9,724,528 tons of coal. The Best 
Available Figures of Cumulate Royalty Payments from Montana Surface Mining list the federal royalties paid by 

the Westmoreland Savage mine through December 20 1 2  to be $4,097 ,226.00, private royalties were 

$ 1 ,506, 1 09 .00 totaling $5,603,335 .00. Assuming the two tables found on the State of Montana web site 

used to compile the information above are accurate and cover the same time period, the average royalty rate 

paid to both the US Government and private coal owners is $0.58 (58 cents) per ton. 

The contracts each mining company has with their customers is not readily public information, therefore 

the value of each ton of coal is not available for this report. Thus, the value determination for the royalty 

rates based on percentages of the value of the coal is not available in this petition. Nor are the deductions 

allowed such as materials and taxes deducted from the value of each ton mined and sold. However 

1 According to the North Dakota Department of State Lands, the royalty may have been renegotiated since this 

report was written.  



according to the notice in the Federal Register, the federal royalty is 2 .2 percent of the value of coal, thus 

the federal government should have access to the value of each ton of coal for the federal permitted coal. 

Leonardite Products is paying a royalty of 1 2.5%. Until August of 20 13  the unit value for that percentage 

was $ 15 .35 on each mined ton. The royalty paid on tons mined from the federal lease NDM-065329 

between 2005 and August of 20 1 3  was $ 1 .92 per mined ton. The Office of Natural Resource Revenue 

(ONRR) issued an order in August 20 13  stipulating the 1 2.5% royalty be paid on the gross proceeds of tons 

sold. Thus the average royalty per ton sold is near $ 13 .00 per ton. 2 

It is clear the royalty charge to Leonardite Products on the tons mined and sold is considerably higher 

than any of the royalty rates charge to the lignite mines in Mercer, McLean or Oliver counties in North 

Dakota or in Richland County, Montana. 

2 Since this was written in 2013, Leonardite Prices have raised their price per ton, thus the royalty rate on one 

grade of processed Leonardite is over $18. 75. 
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Exhibit C 

Excerpt from Leonardite Products ONRR Appeal 

Leonardite Should be treated as a Salable Mineral. 

The substance known as leonardite does not constitute coal but is a mineral material such as peat, 

humus, or humate. Mineral materials, which are also known as salable minerals, are governed by the 

Minerals Material Act of 194 7 and are not assessed royalty in same manner as coal, which is a leasable 

mineral. Thus, it is improper to assess royalties on leonardite based on the method for assessing royalty on 

coal. 

In the Maurice Tanner decision, the Interior Board of Land Appeals ("IBIA") held that humate is a 

mineral that the United States reserved under the Stock Raising Homestead Act, and in the process of 

classifying humate, the IBIA equated leonardite as humate and humate as a salable material. Maurice 

Tanner, 141 IBIA 3 73 ( 1997). In its analysis, the IBIA noted that "humate" is a broad term sometimes 

characterized as "carbonaceous claystone or shale rich in humic matter." Id. at 376. The IBIA also noted 

that ever since 1979, the official statement of position from the BLM and the Solicitor's Office was that 

"humate was a reserved salable mineral." Id. at 378. More importantly, the IBIA equated humate with 

leonardite: "the term 'humate' has also been applied to a form of weathered coal called 'leonardite' . . .. " 

Id. at 376. By noting that the terms "humate" and "leonardite" both indicate the same substance, the 

Maurice Tanner decision shows that leonardite is a salable mineral distinct from coal. 

In accordance with the Maurice Tanner decision, several Bureau of Land Management ("BLM") 

planning documents classify leonardite and/ or humate as salable minerals. Specifically, the 2004 Mineral 

Occurrence and Development Potential Report, prepared in conjunction with the Resource Management 

Plan for the BLM Field Office in Casper, Wyoming, expressly lists leonardite as a mineral material: 

"Mineral materials such as sand and gravel, moss rock, flagstone, rock aggregate, riprap, leonardite, and 

scoria are available on demand for sale or free use within the Casper Planning Area." U.S. DEPARTMENT 

OF THE INTERIOR, BLM, MINERAL OCCURRENCE AND DEVELOPMENT POTENTIAL REPORT 3-3 7 (2004) 

available at 

hrq 1:1 /v.·wv.. bl1n.go\'/1'gdara/etc/rnedialib/l ilm/\\ \/progr<l rns/pbnn ing/rmps/casper I dm:s.Par.64 l 10. File. 

dat/mr.pdf [hereinafter Wyoming BLM Mineral Report]. The Wyoming BLM Mineral Report goes on to 

list leonardite as one of the primary salable minerals within the Casper Planning Area, id. at 3-41, and 

characterizes leonardite as a substance with a high humic acid content, with primary uses being a drilling 

mud thinner and fertilizer, id. at 3-45. 

Similarly, planning documents from other BLM field offices use the term "humate" to describe 

leonardite-like substances and categorize humate as a salable mineral. For example, the BLM Field Office in 

Rio Puerco, New Mexico uses the term "humate" to broadly encompass "oxidized coals, carbonaceous 

shales and mudstones, and organic rich sandstones" whose most desirable feature is a high humic acid 



content. U.S. DEPARTMENT OF THE INTERIOR, BLM, MINERAL RESOURCE POTENTIAL AND REASONABLY 

FORESEEABLE DEVELOPMENT: FINAL REPORT 95 (2010) available at 

http://\.\ww.blm.gm/nmbr/en;fo/Rio P11crco hdd LJffic·eupfo plannmglrpfo draft rmp.html (follow 

"Mineral Potential Report 2010" hyperlink) [hereinafter New Mexico BLM Mineral Report]. The New 

Mexico BLM Mineral Report notes that the most common uses for humate include soil conditioners, plant 

nutrients, and drilling fluid additives, and that humate formations are located near coal seams. Id. at 95-96. 

The BLM Field Office in Moab, Utah, has a similar description of humate, and both the Rio Puerco and 

Moab field offices list humate as a salable mineral. New Mexico BLM Mineral Report, 79, 95; U.S. 

DEPARTMENT OF THE INTERIOR, BLM, MINERAL POTENTIAL REPORT 31, 32 (2005) available at 

htrp://\.\ww.bl1n.gov/pgdata/ctL/mdialih/hlm/ur/moab fo/rmp/background don1ments/minernl poten 

tial. Par. 3 749 3. File.da t/M ineralPotc ntid l RcportComplctc-N oMaps.pd t. 

BLM's treatment of leonardite as a mineral material distinct from coal is not limited to planning 

documents. There is at least one leonardite mine located in Wyoming, and BLM manages this mine under 

mineral materials regulations and not the regulations for leasable materials: "Attachment 1 shows a self

bond is being held in the matter of a mine permit for weathered lignite (leonardite) within the Casper Field 

Office. The BLM issued the subject leonardite sale under the mineral material regulations." U.S. 

DEPARTMENT OF INTERIOR, BLM, INSTRUCTION MEMORANDUM NO. WY-2010-001, ACCEPT ABLE FORMS 

OF FINANCIAL GUARANTEES FOR LOCATABLE MINERAL PLANS OF OPERATION AND NOTICES, AND 

EXCLUSIVE MINERAL MATERIAL SALES 3, available at 

http:// \.\WW. bl m.gm /pgdata/ctL/mcd ia l1b/blm/w)/resourccs/drna/IMs/20 l 0 . Par. 35298.F1lc .dat/\.\y 2010-

00 l.pdt. Moreover, the serial register page for this leonardite mine (Serial No. WYW-17 5554) lists the 

commodity as a mineral materials in the same class as "soil/other, peat/humus." 

The Maurice Tanner decision and BLM's treatment of leonardite is consistent with other federal 

agencies. The Office of Surface Mining Reclamation and Enforcement ("OSM"), and the Internal Revenue 

Service ("IRS") also have taken positions that leonardite is distinct from coal. In a 1971 revenue ruling, the 

IRS determined that leonardite was a separately identifiable mineral distinct from lignite (a low quality coal) 

and would not be taxed as lignite: "The term 'leonardite' has a commonly understood commercial meaning 

as a separately identifiable mineral possessing properties and characteristics that distinguish it from lignite . 

. . . " Rev. Ru!. 71-494, 1971-2 C.B. 247. Similarly, the "OSM has taken the position that leonardite is not 

'coal .... "' North Dakota Permanent Regulatory Program 59 Fed. Reg. 37423-01Quly22, 1994). A letter 

sent to the Reclamation Director of the North Dakota Publix Service Commission confirming OSM has no 

jurisdiction over leonardite mining in North Dakota. 

Leonardite is consistently classified as a separate mineral distinct from coal. Where coal is a 

leasable mineral, leonardite or humate constitutes a salable mineral under the Minerals Material Act of 

194 7. Thus, assessing royalties on leonardite, a salable mineral, based on the method for assessing royalty 

on coal, a leasable mineral, is improper. 



• Taxable C ~red Per County 

Qtr/Yr Company BOWMAN MCCLEAN MERCER OLIVER WILLIAMS 
2011 American Colloid 78,015.24 

BNI Coal Ltd. 4,201 ,554.00 
Coteau Properties 13,639, 122.00 
Falkirk Mining Co. 7,377,408.00 
Leonardite Products 8,028.00 

Dakota Westmoreland 2,919,954.48 
2011 Total Total Tons 78,015.24 7,377,408.00 16,559,076.48 4,201,554.00 8,028.00 

$0.375 Severance Tax $ 29,255.72 $ 2,766,528.00 $ 6,209,653.68 $ 1,575,582.75 $ 3,010.50 
$0.02 Lignite Energy Research F $ 1,560.30 $ 147,548.16 $ 331,181.53 $ 84,031.08 $ 160.56 

2012 American Colloid 108,620.99 
BNI Coal Ltd. 4,373,589.00 
Coteau Properties 12,974,746.00 
Falkirk Mining Co. 7,815,624.00 
Leonardite Products 7,316.00 

Dakota Westmoreland 
2,310,577.29 

2012 Total Total Tons 108,620.99 7,815,624.00 15,285,323.29 4,373,589.00 7,316.00 
$0.375 Severance Tax $ 40,732.87 $ 2,930,859.00 $ 5,731,996.23 $ 1,640,095.88 $ 2,743.50 

$0.02 Lignite Energy Research F $ 2,172.42 $ 156,312.48 $ 305,706.47 $ 87,471.78 $ 146.32 
2013 American Colloid 41 ,947.00 

BNI Coal Ltd. 3,652 ,547.00 
Coteau Properties 13,782,716.00 
Falkirk Mining Co. 7,537,847.00 
Leonardite Products 14,893.50 

Dakota Westmoreland 
2,473,234.14 

2013 Total Total Tons 41,947.00 7,537,847.00 16,255,950.14 3,652,547 .00 14,893.50 
$0.375 Severance Tax $ 15,730.13 $ 2,826,692.63 $ 6,095,981 .30 $ 1,369, 705.13 $ 5,585.06 

$0.02 Lignite Energy Research F $ 838.94 $ 150,756.94 $ 325,119.00 $ 73,050.94 $ 297.87 
2014 American Colloid 86,366.00 

BNI Coal Ltd. 3,927,735.00 
Coteau Properties 14,432,335.00 
Falkirk Mining Co. 7,860,470.00 
Leonardite Products 9,644.00 

Dakota Westmoreland 
2,759,399.92 

2014 Total Total Tons 122,611.00 9,849,495.00 21,221,507 .92 4,932,398.00 9,644.00 
$0.375 Severance Tax $ 45,979.13 $ 3,693,560.63 $ 7 ,958,065.47 $ 1,849,649.25 $ 3,616.50 

$0.02 Lignite Energy Research F $ 2,452.22 $ 196,989.90 $ 424,430.16 $ 98,647.96 $ 192.88 

* Updated with information fro rr ~p ://www. nd.gov/tax/coal/pubs/ 



February 20, 2015 

Testimony on Senate Bill #2377 

Good morning, 

AMERICAN COLLOID COMPANY 

PERMITTING & RECLAMATION DEPARTMENT 
P.O. Box 2010 • Belle Fourche, South Dakota 57717 
(605) 892-6371 •FAX (605) 892-3178 

Mr. Chairman and members of the Energy and Natural Resources Committee: 

My name is Lyndon Bucher and I am employed by American Colloid Company (ACC). ACC is 

an 88 year old company that is probably best known as the world's leading supplier ofbentonite 

products. It happens that leonardite is a complimentary mineral with bentonite products in the 

agriculture, drilling mud, and foundry markets. We have operated a leonardite processing plant 

in Gascoyne since 1957. Originally our leonardite was purchased from the Knife River Coal 

Mine across the road from our plant. It was simply considered overburden from their 

perspective. In the late '80s we procured a private mineral lease and permitted our own mine 

near the plant. Last year we shipped a whopping 58,000 tons ofleonardite by rail and truck. I 

am here today to testify in support of Senate Bill #2377. American Colloid is asking for 

passage of this this Bill so we can remain competitive in the leonardite market. Since 1980 we 

have mined primarily private and some State mineral reserves near the plant in Gascoyne, 

however we have identified additional reserves nearby which are reserved to the United States. 

Federal minerals are managed by the Bureau of Land Management under three general mineral 

classifications; Locatable minerals, Leasable Minerals, and Salable Minerals. This authority is 

given to BLM by Congress under three primary laws including the General Mining Act of 1872, 

the Minerals Leasing Act of 1920, and the Materials Act of 194 7. It stands to reason that the 

BLM would classify a given mineral in the same category across the United States. In other 

words, gold is a locatable mineral in all 50 states, coal is a leasable mineral in all 50 states, and 
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gravel is a salable mineral in all 50 states. So you may appreciate my surprise to learn that this is 

not the case concerning leonardite. 

For example, the Wyoming BLM considers leonardite a salable mineral under the Materials Act. 

However, the Montana - Dakotas BLM considers leonardite to be a leasable mineral under the 

Minerals Leasing Act. (Phil Perlewitz, BLM Montana State Office, Personal communication). 

According to the BLM, they are constrained to treat leonardite as a leasable mineral because of 

the broad definition of coal in the North Dakota Century Code. 

Leonardite has been recognized as a distinct and different subsurface material from lignite coal 

since Dr. A.G. Leonard's early work in North Dakota's deposits in the early 1900's. It is the 

particularly high humic acid content in leonardite that makes it highly desirable for use in 

products serving the previously mentioned industries. According to Youngs and Frost at the 

U.S. Department oflnterior Lignite Research Laboratory in Grand Forks, "Leonardite is a 

coallike substance similar in structure to lignite, but significantly different in its oxygen and ash 

contents." emphasis added (Exhibit A, Hurnic Acids from Leonardites - - A so il conditioner 

and Organic Fertili zer, Roger Youngs & Clyde Frost, USDI Bureau of Mines. Grand Forks, ND) 

Wyoming acknowledged the difference between leonardite and coal from a regulatory standpoint 

after the passage of the Surface Mine and Reclamation Control Act of 1977. In 1982, Wyoming 

Governor Ed Herschler wrote to the Director of Office of Surface Mining (OSM) in the 

Department oflnterior explaining his State's justification for classifying leonardite as a "noncoal 

mineral". (Exhibit B. letter from Gov. Ed Hersch I er to .l. R. Ha1Tis. Director of OSM) The 
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Director's response letter acknowledges that leonardite has distinguishing physical 

characteristics compared to lignite. To quote from his letter, "I would agree with you that these 

properties- lower Btu/lb values, higher oxygen and moisture content, a 20-fold increase in an 

alkaline solution base, and, more particularly, the fact that lignite is a compact material while 

leonardite is soft and earthlike- do, indeed, demonstrate that leonardite is a separate and 

distinct mineral. " (Exhibit C, reply letter from J.R. HarTis, Director of OSM to Gov. Ed 

Herschler) Shortly thereafter, a letter was received by Mr. Ed Englerth, Director of the 

Reclamation Divisio~ of the North Dakota PSC from the Northwest OSM Field Office indicating 

"that the three leonardite mines in North Dakota are no longer under OSM jurisdiction." (Exhibit 

D, letter from William Thomas, Director Northwest OSM Field Office to Mr. Ed Englerth) In 

1984 Governor Herschler further clarified the classification of leonardite with the Department of 

Interior Bureau of Land Management (BLM) as a salable mineral. This is recognized in a 

Memorandum of Understanding between the State of Wyoming and BLM. This MOU 

specifically includes leonardite as mineral materials (salable minerals) along with the usual sand, 

gravel, scoria, etc. (Exhibit E, Page 2 of 7 Supplement to Memorandum of Understanding No . 

WY 19 for Management of Surface Mining and Exploration for Mineral Materials on Public 

Lands). 

You may be asking yourself, "Why should North Dakota care what Wyoming is doing?" The 

answer lies in competition for economic development. The difference between the cost and 

permitting burden to develop federal salable mineral vs leasable mineral is astronomical. The 

disposal process for leasable minerals is conducted through what is known as a Lease By 
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Application (LBA). This application approval process typically takes 4-5 years and requires 

significant investment in pre-lease exploration and environmental studies by the proponent 

before BLM will determine if they will lease the mineral. The proponent must hire a 3rd party 

consultant to write an Environmental Assessment or an Environmental Impact Statement. The 

current BLM royalty rate for federal leasable leonardite in North Dakota is over $15 per ton. 

On the other hand, the disposal process for a salable mineral is much more palatable. It is a 

fairly straightforward process where one simply requests BLM dispose of a certain deposit. The 

BLM will determine if there is any preclusion from selling the defined deposit and if not, 

proceed with either a competitive sale or non-competitive contract sale. A mine and reclamation 

plan must be submitted and approved. I am told that the entire process typically takes 6 - 18 

months. The 2013 BLM published royalty rate for leonardite in Wyoming is $1.21 per ton. Of 

course, in both cases, the project proponent must also comply with all State regulations for a 

mine permit application. 

In conclusion, I hope I have been able to provide a good understanding of why this bill is 

important to American Colloid Company. Leonardite truly is a different material than lignite 

coal, not only in its physical properties, but also in the markets where it is applied because of 

those properties. What seems like a very straightforward application of policy can be clarified 

by the changing of just a few words in the North Dakota Century Code. Yet, the impact can 

make a substantial difference for small producers in North Dakota like American Colloid and 

Leonardite Products. It is extremely difficult to compete in the world market place when we 

must pay 12 times more than our competitors do to mine leonardite; only because of BLM' s 

interpretation of North Dakota' s Century Code. 



Exhibit A 
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ffiR.lIC ACIDS FROH ImflARDIT£ -- A SOIL cowmom:R 
AND ORGA.IIT:C FERrIUZER 

Roger i1. Youngs and Clyde M. Frost 

U. $. Department of the Ir.terior, Grand Forks 
Lignite Research laboratory, Bureau of Mines, 

Grand Forks, N. D~. 

'!'he tern "humic acid" was first applied in lB26 by Sprengel ( 9) to that brown 
a.i::orphous precipitate ·.ihich is obtaL"IBd cy addifying the alkali ext!'act of decayed 
organic matter in soil. Si.nee the inception of the term, humic acids have been 
extracteC. not only from soil but also from peat, brow coal, o;d.dized bitui:i:i.nm!s coal, 
and even frOJ!I artif'iciai materials obtained in the laboratocy "ey action of inorganic 
acids or CY.idiz.ing ~nts on carbob;ydrates, proteins, and ,Pile~ols. Odin ( 8) in 
1922 red.ei'i!iecl humic acids as yellou-bro'W!l to black-bro•m substances of UDknown 
constitution, fol"!!!ed in ll8.ture by decO?!lposition oi' organic ma.terials under a.toos
pheric influence or in the laboratory by chemical action. i:!UI!lic acids can split off 
hydrogen ions and form typical salts with strong bases and usua.ll.y are insoluble in 
water, soluble in a.lke.li, and reprecipitated by acid. In general, b.umic acids are 
not cbemically unti'orm substances, but are hydrophilic, reversible colloids tdth 
molecular -;1eights varying from 300 to as high as 10 ,000 units. Their micelles 
ca.rry a negative charge. The alkali solubility of humic acid is due to carboxyl 
and phenolic hydroxyl groups which account for about 22 percent of the veight of 
the :uolecule. 

ifum.ic acid is an essent1.al. part of soil. It is this material, present in good 
soil, that i.iY.es nitrogen, makes available to the plant, through base excha.nge, the 
soil nutrients, and improves the physical structure of the soil. In recent years, 
c:uch research has been conducted, particularcy in India, Ja..Pa.n, Germany, Russia, 
and France, on replenishing the depleted humic acids of soils with the so-ca.1.1.ed 
"regenerated humic acids" obtained by oxidation of· coal. Thei;e regenerated acids, 
•lhich closely resemble the nat-.1ral h\ll!lic acids / have either been e.C.d.ed directly 
to the soil or first supplemented with plant nutrients. Greenhouse and field tes~s 
have show that these humic acid :preparations iJ:lprove plant yields (3), decrease 
loss o:f moisture from t~c: soil (6), and increase the workability of the soil (2). 

As a convenient and commercial source of hUJ:lic acids, extensive :reserves of 
naturally-oxidized lie;tlte occur with virtual..l;,• all lignite outcrops in Horth Dakota. 
This naturall~t-oxidi~ed material, ·.mi.ch contains up to 86 percent huJnic acids on a 
moisture-and-ash-free bas is / has been given the name "leonardi te 1 " a..~er A. G. 
Leonard, first director of' the I~orth Dakota Geological Survey, who did ;nuch of the 
ea.rcy s~es on these deposits (1). teonardite is a coa.l.l.fi:e substance similar in 
structure to lignite, but significantly C.ifferent in its o:cygen a.cd a.sh contents. 
In Table l the ultimate analyses of lignite, leonardite, lignite oxidized vi.th air 
in the laboratory at 150° c, and hu.l!lic d.cid extracted from leona.rdite with llT !!aOH 
are compared. The ash content of leonard!te ·ra.ries frru:i mine to mine but is 1.isu.allY 
betveen 15 and 30 percent on a moisture-free basis. 
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Ash (.1!11') 
Hydrogen (mat) 
Carbon (mt) 
flitrogen (ms.r) 
Oxygen (i::ar) 
Sulfur- ( i:ia1') 

'UBLE lo - ~nalyses or lipaj.tic materials, percent 

Humic acid extracted 
OJd.dized f'ram lecmardite 

Leonard.1.te Lignite lignite by UI' NaOH 

18.7 10.0 l0.7 3.9 
4.o 5.1 2.9 3.4 

65.2 72.8 65.4 63.5 
i.3 i.2 i.4 1°3 

26.6 19·9 29.2 31.1 
2.9 i.o 1.1 0.7 

Nitrogen-enriched coel. bUlnic f'e:rtilizers have· l'eceived l!DlCh emphasis 1n the 

13. 

past fw yee.rs, Recent inVestigations have 1nd.1cated that these pl'oducts perform. 
vell es conventional fartilU.ers and release nitrogan more slowly. The main problem 
1n technoloGY 1s to develop a product 'With sufficiently-high nitrogen content (around 
20 pct) vhich vill still rema.in comme.rcia.lly competitive. 

To determine if leonardite could be am!!lOniated. to a product containing sufficient 
o,itrogen· for use as an organic fertilizer, S8lJi>les were prepared. by three different 
methods: (l) Ammoniation in an aqueous slurry, (2) amm:>niation 1n an upward moving 
gas stream tbrough a colum of' dried leonardite, and (3) ammoniation under pressure 
of 2, 000 psig at 200° C. The nitrogen analyses of these variously am.oniated 
leone.rdi.te samples and the analysis of an aqueously ammoniated humic acid extracted 
f'rom leooardite appear 1n table 2. The increase of' nitrogen content of leonardite, 
even under radical. conditions, is not sufficient for it ta be used. as an organic 
fertUizer. T"ne nitrogen content of the llJlll!l:>niated. humic acid increased 2.5 times 
over that of the correspond.1ngly wmnoniated leoilarcllte sample. The higher ash 
content, as wall as the 15-percent nonh'llli:ic carbonaceous mterial in the leonardite, 
accounts for the decreas:ed l'eactiv1ty 'With ammonia. Therefore, to prepare a high
nitrogen organic fertilizer, the humic acids vould first have to be e.'<:tracted from 
the leonardite. 

Sru:iple 

Laona:rdite 
Humic acid 

es or various a.m::ioniated. s er cent 
( inisture-f'ree basis 

Method of ammoniation 
1 2 3 

2.82 11.15 

IID::OVERI OF ID.Jl•O:C ACIOO FROM LEOHARDITE 

One part of the vork at this laboratory was to find an inexpensive, rapid method 
for obte.1ninG from leonard.ite built q_uantities of lolr-ash hwnic acids which could be 
used 1n :preparing a soil conditioner and hi:;h-nitrogen-content organic fertilizer. 
Tha hw:Uc acids in leonardite are bound to the ash lar~ely as insoluble calcium 
salts. T"nerefore, t o recover the hUI:lic acids requires not only a :physical. means 
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of I'Cl!!Oving the clay and saDd, but also a chemical treatment to displace the calciUm 
ion. In the past, alkali extraction of the humic acids with removal of the i:Csol
ubles by centrifUging the humate solution was the stand.a.rd procedure fdr obtain-
ing lov-ash humic acids ( 5). The a..1.kall extraction process, however / requires 
not onl,y fresh alkali for ea.ch lot of hum1c acid prepa.r!!d but also an equivalent 
a.mount of acid to set the hum1c a.cid free, both of which a.re used ·up in the process. 
The large volumes of water 1 which must be used to obtain a low-a.sh product, pl.us 
the unfilterahle nature of the alkali hum.ate solution and acid-precipitated bumic 
acid, make the alkali extraction of humic acids ana.ttractive. 'Ihe problem of 
eliminating a1kall extraction as the method of preparing 16v-ash humic acids va.s 
approached by tw difi'erent routes: ( 1) Removing the ash pby'sica.l.ly and chemically 
from the leonardite / leaving a carbonaceous product conteJ.ning around 85 percent 
humic acid, and (2) extracting the humic acid .from the leonardite with :an organic 
sol vent that could be reclaimed for fllrt.her extractions. 

Fl.oat-Sink Process. Figure l schematicalJs represents the process that was 
used in our experi.l!lents. PartiaI.zy-dried, pulverized leonardite was added to a 
separatory funnel containing CCli as the dense medium. The fioat fraction containing 
the humic acids was trazisferred w a. filter, and the CC1

4 
vas removed. The product 

was vashed :first with a dilute H $0
4 

solution, then with warm water. The results of 
this experiment appear in table 3. A ZnCl,, solution was tried in place ?f CC1

4
,. but 

absorption of the solution on the carbonaceous material caused the latter to sllllt, 
resulti.Dg in a. low yield of humic material. 

TABIE 3. - An examination of the :f'loat-sink process, l!!Oisture-f'ree ';:Jasis, 
results §1 ven in percent 

Feed 
""ASh 

17.7 

Product 
Yield Ash Humic Acid 

73.1 3.5 89.0 

Tailings 
Yield Ash 

17.4 56.8 

Note - Not included in data 1s loss of vater-soluble material. 

Flotation Process. Tb.e flotation process for a.sh separation 1s schematically 
depicted in figure 2. The as-received, pulverized leonardite was added to the 
flotation cell, which contained a lignite-tar creosote fraction as a frothing agent. 
The froth was collected on a filter, and the filter cake was washed with dilute 
H SO , followed by warm vater. Results of a tniical experiment in this process 

:! 4 4 appear in table • 

~IE 4. - Ana.J;:csis of the flotation process, pe_rcent 

Feed Product 
l1bisture Ash (mt) Moisture Ash {m} Yield (!llf'} 

18.2 6.o ll.3 13.6 

Organic-Solvent Sxtraction Process. The use of an organic sol'V!!nt for 
extraction of h\iiilic acids would be :most attractive if tbe solvent could be reclaimed 
by distillation and reused without reaction with or bei.Dg absorbed on the humic 
acids. Polansky and Kinney (7) ma.de an ~tensive s~:r of organic solvents and 
solvent mixtures regarding their ability to disperse aumic acids fro~ nitric acid
oxidized bituminous coal. They concluded that the 1:1ost economical and :most easily 
handled solvent for the commercial extract i on of humic acids i s a mi.xtu:re of 

l 
,• 

) 
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acetone and \IBter. Follltes and Frost (4) showed tQa.t an acetone-vater solution wul.d 
extract bum:ic acids from leonardite provided the leonerd.ite was pretreated with 
dilute mineral acid. The e.mount of humic acids extractable va.s directly proportional 
to the aoount of lllineral acid used in the pretreatment. The several preli.minary 
experiments conducted revealed that the most efficient extraction 'WB.S accon!plished 
using one liter of 80-20 acetone-wter (percent by volUlile) and 10 greli!S of HCl 
(basis: hydrogen chloride) per 100 gracs of leonardite (moisture-free). Ten gra::is 
of HCl per 100 gre.ms of leonardite is sli8htly 1n excess ov the acid that will be 
necessary to replace the calcium ion 'With hydrogen ions in an average leon.e.rd.ite 
sample. Sulturic acid was tried in pl.ace of HCl as the source for the displacing 
H-ions, but the resulting CaS04, mixed vi.th the h\U!lic acids, resulted in an un
filterable product 'With a h1gb ash content •. In the first experiments, the l!lOde 
of extraction was a countercurrent colUillD· An acetone-water-liCl pretrea.ted leona.rd
ite slurry 'llaS added to the top of the collllml vhlle a solution of acetone-vater 
vas forced slOYly upward through the slurry. The yields of bumic acids vere goc:d, 
but the ash content of the product 'l.'aS high, indicating some carryover of ash. 
Later experiments showed that sedimentation of a.sh and nonhumic carbonaceous ma
terial in an acetone-wter-HCl solution is quite rapid; thus a silllple settling tank 
replaced the counterctuTent column in the process. A nOl/ diagram of the process 
e.ppears in figure 3. The results of the experiments appear in table 5. 

Feed 
Ash {l!l:f') 

TABLE 5. • Anal.ya is of the acetone-w.ter-HCl extraction of 
l:rumic acid from leon.e.rdite, IJOistura-free be.sis, 

;eercent 

Product Tailings 
Yield (mr) ash (mt) He.OH-soluble (::if') Yield (l!lf') Ash {mf) 

17.8 64.9 l.8 96.8 31.1 38.2 

( c 63.5 
( H 3.8 

El.emental ~ N 1.0 
(ma.f) s 0.7 

0 31.0 
IIote - Not included in data is loss of w.ter- and acid-soluble mterial 

DISCtBSIO?l 

A coi:uierison of the three processes investigated reveals the drawbacks of the 
float-sink and the flotation processes. The noat-sink separation requires a non
polar necllUI:1, carbon tetrachloride, \lhich 1s absorbed to some extent on the leonarcllte. 
The use of cci., plus the fact that the leonardite must be partially dried befON 
separat ion, makes this process unattractive commerc1al.ly. The flotation process clld 
not produce the .desired results. Owing to the low bydrophobici~ of leonardite, caused 
by the large nUIJber of carboxyl and hydroxyl groups on the !llice.lle 1s periphery, the 
yieJ..d.s of hulllc acids were low and their ash contents high. Attecpts to precondition 
the leonardite \/'1th a light neutral fraction of coal tar to incre&se its hydropho
bicity !ailed. Changing the f'roth.1Dg agents several times also gave poor results· 
The acetone-\10.ter-HCl extraction of humic acids lends itself 1:10st favorably to a 
cocmerciil process. The yield of low-ash product is high. The acetone is ee..sily 
recovered by distillation at a low te?:!perature, and the loss is very small. Acetone 
does not react with, nor is it absorbed on, the huI!lic acids. The process requires 



16. 

simple equip?!lent (a sedimentation setup works quite well) 1 and tbc insolubles 
settle ra,pidly. The humic acids a.re easiq :filtered once the acetone is rez:nved, 
a.nd a. minimum amount of wash water is needed to obtain a. low-ash product. 

(l) 
(2) 
(3) 
(4) ' 

(5) 

(6) 
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Fig. I Float- sink separation. 
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E-0 HUSCHLEI 
GOVERNOR 

....... ....... 

W Y O M I N G 
E X E C U T I V E  D E P A R T M E N T  

C H E Y E N N E  
S eptemb e r  2 ,  1 9 8 2  

J .  R .  Harr is , Direc tor 
Off i c e  of Surf ace Min ing 
U . S .  Department of the Inter ior 
Washington , D . C .  2 0 2 4 0  

· 

RE :  Leonard ite- - I s  I t  a Mate r i a l  C l a s s i f i ed a s  
Coal/Lignite f o r  P ur po s e s  of t h e  Surf ace Mining 
Control and Rec l amat ion Act o f  1 9 7.7 , P . L . 9 5- 8 7 ?  

Dear Pirector Har r is :  

I t  has come to my attent ion that the Wyoming Department 
of  Environmentax Qual ity i s  f a c in g  an e a sy i s su e , made d i f
f i cu l t  by old , br i e f  pol icy s t atement s  from your office . . 
S everal State ag enc ies , inc l ud ing the DEQ h ave been approached 
by a c ompany, to develop , mine and proc e s s  l eonard ite as a: 
supplement to benton ite in o i l  and gas . 4ri l l ing . M i l ch em ,  
Inc � , h a s  thoroug�ly d emon strated that t�� - l eonard ite wh ich 
it  propo ses to mine is  quite d i f ferent from l ignite coals . 
Th i s  conclus ion r e sted on s everal factor s : 

1 )  l eonard ite has a l ower BTU/lb value than coal , wi th 
a r ange be-tween 2 , 0 0 0  to 6 , 0 0 0  BTU/lb on an " as received "  
bas i s ;  

2 )  leonard ite has a h igher oxygen and moi s ture content 
a s  compar ed to l i gni te ;  and 

3 )  due to the humic ac id , it has a 2 0 - fo ld increase in 
an . a l k a l ine solution . base . 

P l e a s e  r e fer to the attachments for add i tion al deta i l � 

Based on this demons tration , the Wyoming Depar tment o f_.  
Revenue and Taxat ion c l a s s i f ie d  t h e  l eonard ite a s  " o ther 

· 

valuabie d epo s i t s , "  rather than coal . Th i s  dec i s i on would 
not have been made l ightly , i n asmuch as it drops the appl ic ab l e  
s everan c e  tax r a t e s  from 1 0 . 5  perc ent f o r  coal t o  2 percent . 

-

Furthe r , the State Board of  Land Conuni ss ioners unan imous ly 
approv ed a request to lease th e l eonard i t e  using the standard 
benton ite lease ( al tered to r e ad " l eonard i te " ) , rather than 
the coal min ing l e ase . Th e Board took th i s  action based not 
only on the data suppl ied by M i l chem , but a l s o  as con firmed 
by Mr . G ary G l as s , Wyoming S ta t e  Geolog i s t .  
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J .  R .  Harri s ,  D ir e ctor 
Page 2 _ 

September 2 ,  1 9 8 2  
. 

I have r e v i ewed your office ' s  March and July , 1 9 8 0 , 
memor anda regard ing the proper c l as s i fic a t i on o f  l eonardi t e . 
Based on the s e  document s ,  i t  i s  apparent that l eonard ite 

. shou ld be con s i d e r ed coal/l ignite for the purpos e s  o f  SMCRA 
when , on the ba s i s  o f  the test method s ident i f i ed in ASTM D 
3 8 8 - 7 7  the Calor i f ic Value l im i t  { BTU/lb ) i s  equal to or 
greater than 6 , 3 0 0  and equal to or l e s s  than 8 , 3 0 0  BTU/lb . 
By thi s  l etter then , I am ad ivi s i ng you that Wyoming will 
regard thi s  l eonard i te proposed to be mined by M i l ch em as a 
noncoal mineral , b a s ed on : 

l )  the BTU/lb value o f  th e l eonard ite , wh i ch f a l l s  
below the 6 , 3 0 0  BTU/lb f loor ; 

2 )  the f a c t  that the mater ial is  unsuitab l e  a s  fuel in 
the form in wh ich it is found ( al though the l eonard i te might 
conceivably be pro ce s s ed to produce a subs tan c e  whi ch could 
be used a s  fuel , the proc e s s ing would consume more fuel than 
it would gen er a t e ) ; · . · 

-· 

- . ··. 
•: . · · · ·-: 

3 )  the enc l o s ed I RS Revenue Rul ing 7 1- 4 9 4 ; which don
cluded that the t erm " l eonardi te "  has . a . commonly understood 
conunerc i al meaning as a separ a te ly identifi ab l e  mineral 
pos s e s s ing prope r t i e s  and characte r i s t i c s  that d i st in guish it 
from l ignite for p eicentage depietion purpo s e s ; and 

4 )  the c l e ar neces s i ty for concon f l i c t ing s tat ements 
from the d i f ferent interested S tate agenc i e s . 

As you we l l  know , thi s  decis ion a f f e c t s  your o f f ice , 
both in its over s ight posture and for the AML tax a s s e s sment 
d u t i e s .  Th e r e for e , ·  to avo id p r ob l ems w i th ou r appr ov ed S ta t e  
prog r am ,  and prob l ems w i t h  con f l i c t ing · op in ions which m ight 
sub stantial ly a l t er Mi l chem ' s future cou r s e  o f act ion , it i s  
imperative that y ou respond o n  thi s  i s sue a s  s oon a s  pos s ible . 
I am hopeful that a review o f  the enclosed mat e r i a l  w i l l  
r es u l t  in your concurrence with th i s  letter . Howeve r , i f  any 
qu e s t ions or con c e r n s  do ar i s e , please do not h e s i tate to · 

con tac t eith Nancy Freudenthal in thi s  o f f i c e  ( 3 0 7 ) 7 7 7 - 7 4 37 , 
or  Walter c .  Ack erman in the Department of  Environmental 
Qua l ity ( 3 0 7 )  7 7 7 - 7 0 4 6 .  · 

I look forward to hear ing from your o f f i c e  on this 
i s su e .  With b e s t  regard s ,  I am 

EH : n fp 
Enc losures 
cc : Walter c .  Ack e rman 

Teno Ron c a l i o  
. - - - - - . ... .. - - - ,. _  

o. \4 
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United States Department of the Interior 
OFFICE OF SURF ACE MINING 

Rcc!amation and Enforcement 
WASHINGTON, D.C. 20240 

N OV ? ?,  1982 
Hono r a b l e  Ed H e r s ch l e r  
G o v e r nor o f  Wyomi n g  
Cheyenne , Wyomi ng 8 2 1 12 

D e a r  G o v e r no r  H e r s ch l et : 

I am wr i t i ng i n  r e sponse t o  your l e t t er o f  S eptember· 2 ,  1 9 8 2 , 
r ega r d i ng l eona r d i te . 

Let me b e g i n  by pr ov i d i ng you with the r ea s o n i ng wh i ch l ed to 
the d e c i s ion by t h e  Off i ce o f  s u r f a c e  M i n i n g  ( OSM or the O ff i c e )  
t h a t  l eo na r d i t e  w a s  • coal • and s u b j e c t  to t h e  prov i s i ons o f 
T i t l e  IV and T ifl e V o f  t h e  s u r face M i n i n g  Control and 
Recl a ma t i o n  Act ( SMCRA ) . I will then a t te mp t  t o  a ddr e s s  the 
pa r t i c u l a r  i ss u e s  that you r a i s ed . 

L eona r d i t e  i s  gen e r a l l y  r e cogni zed a s  a n a t u r a l ly a l t e r e d  f orm 
of l ig n i te wh i ch is one o f  the mater i a l s  tha t  Cong r e s s  d i r e c t e d  
b e  r e g u l a t ed ·under S MC RA . For e xample , l eonar d i te i s  d e f i ne d  a s  
a • • • •  c oa l l i k e  substance • • •  a n a t u r a l l y  o x i d i zed form o f  
l i g n i t e  • • •  U s u a l l y  the m a t er i a l  o c cu r s  a t  s h a l l ow d epth s ,  o v e r
l y i n g  o r  g r a d i n g  i n t o  the h a r d e r  and mor e compac t  l ign i te • • • •  • 

( Bu r e au o f  M i n e s  R . I . 5 6 1 1 , 1 9 6 0 , p . 2 ) " Th e  r efer e nce t o  t h e  
t h e r m a l  v a l u e  o f  l i g n i t e  c o a l  occu r s  a t  s e c t ion 7 0 1 ( 3 0 )  o f  S MCRA 
wh i ch d e f ines l i g n i t e  coal a s  • c ons o l i da t ed l i g n i t e  coal h a v i ng 
l e s s  t h an 8 3 0 0  Br i t i s h  t h e r ma l  u n i t s  p e r  pound , mo i s t  and 
m i ne r a l  matter f r e e . •  N o t e  tha t t h i s  d e f i n i t i on does not p r o
v i de a l ower B t u  l im i t . T h u s , OSM concl u d e d  t h a t  l eona r d i t e  
wa s a f orm o f  l ig n i t e  coal arid ther e f o r e  s u b j ect t o  both T i t l e  
I V  a nd T i tle v o f  S MC RA . ' 

. . . 

As a m a t t er o f  Admin i s t r a t i on pol i cy ,  O S M  i s  now s e e k i ng to 
e l im i n a t e  many bu r densome a spects of o u r  r egulat ion•, cons i s
t e n t , o f  cour s e ,  w i th t h e  bound s ·  o f  S MC RA . T h u s , I revi ewed 
very car efully yo u r  a r gu me n t s  t h a t  l eona r d i te shoul4 not be , . · 
de f i ned as coa l , b u t  a s  a s �pa r a t e  and d i s t i nc t  mineral . · · - : : -

. . .  . . .  

F i r s t ,  you s t a t e  t h a t  Wyoming � eg a r d s  l e ona r d i te a s  a noncoal 
m i n e r a l becau s e  i t  i s  u n s u i table a s  a f u e l . However , SMC RA  
d o e s  n o t  r e s t r i c t  t h e  r e g u l a t i on o f  coa l m i n i ng t o  thos e coa l s  
u s e d  a s  f uel . 

S e condly , you wr i t e  th a t  l e ona r d i t e  sh o u l d  be d e f i n e d  as noncoal 
b e c a u s e  o f  th e I RS r u l i n g  t h a t  l e o na r d i t e  i s  not a form o f  · 

l i g n i t e .  Wh i l e  r e l e van t , t h i s  i n  i t s e l f i s  not a compe l l i ng 
a r gume n t  for a change i n  O S M ' s  t r e a tme n t  o f  th e ma t e r i a l . ,-

5. \l9 



Honorable Berschler 
--

A third point you make about your decision on leonardite is the 
necessity to resolve conflicting statements from different 
State agencies. I would agree that uniformity in this matter 
is important, but I would not agree that the necessity for 
agreement among state agencies is a reason for OSM's defining 
leonardite differently than in the past. 

2 

Fourth, you pointed out some distinguishing characteristics of 
leonardite , as compared to lignite: and it was this argument 
that I found most convincing. I would agree with you t hat these 
properties- -lower Btu/lb values, higher oxygen and moisture 
content, a 20-fold increase in an alkaline solution base, and, 
more particularly, the fact that l ignite is a compact material 
wh i l e l eona rd ite is soft and earthlike--do, i ndeed, demonstrate 
that leonardite is a separate and distinct mineral. I recognize 
that there are other agencies within the Department of the 
Interior that may ·treat leonardite differently than OSM. Please 
bear in mind that my decision pertains only to regulation under 
SMCRA. 

. . 

I recognize that the situation presented in your letter is 6ne 
which requires the exercise of judgment because of the fact · 
that it is not a black or white problem. Unfortunately, there 
is little specificity provided in the attachment to your letter 
about the pla~ned nature of the mining operations. Because of 
that, we will have to address your concerns in terms of a range 
of possible situations. 

Situation 1. Leonardite occurs as a separate, and distinct 
mineral deposit and is mined by surface mining methods. In 
this situation leonardite would not be regulated under SMCRA 
because it is a material g~ologically distinct from the lignite 
coal addressed in section 701. 

. ' 
Situation 2. If the extraction of lignite is incidental to the 
extraction of leonardite or other minerals and the lignite · 
extracted does not exceed 16 2/3 per centum of the minerals 
removed for purposes of commercial.use or sale, unde~ the 
provisions of Section 701(28) of SMCRA, the surface mining 
_operator will not be regulated under SMCRA • 

.. • 
Situation 3. A lignite mining operation is being conducted . 
part of the deposit is leonardite. The leonardite is separated 
from the lignite prior to the first sale or use of the lignite 
and is then ~old. In this situation, though the mining opera
tion would be subject to the provisions of SMCRA, provided that 
adequate records are kept, th~ separately- sold lerinardite would 
not be subject to the reclamation fee provisions of Title IV. 



• .. . . .. . . ... 

Honorable Herschler 

This third approach is consistent with our position that 
reclamation fees are not payable on ash, rock, water or other 
impurities so long as they are removed prior to first sale or 
use. (30 CFR 870.12(b)(3)(i), Federal Register, June 30, 1982, 
p. 28594) 

I trust that this response· provides you with the necessary 
guidance. If you have pny questions, please do not hesitate 
to contact me. 

Sincerely, 

Zs/J · R. Harris 

•• Director 

---
cc: New Mexico Field Office 

.. ' 

. ..., 

3 

" 

. _: 
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United States Department of the Interior 
OFFICE OF SURFACE M I N I NG 

Reclamation and Enforcement 

WYOMING ST A TE OFFICE 

Mr . Ed Engl ert h  
D i rect o r , Recl amat i on Di v i s i on 
PSC , State of North Dakota · 

Capi tol Bu i l di ng 
Bi smark . North Dakot a 58505  
Dear Mr . Engl e rth : 

P.O. BOX 1 420 
MI LLS, WYO M I N G  82644 

December 1 4 ,  1 982 

Encl osed i s  a copy of a l e tter frooi J .  R .  Ha rri s ,  

the m i n i ng o f  l eonard i t e .  Washi ngton h a s  made t h e  determi nat i on t h a t  the 

three l eonardi te m i nes i n  North Dak ot a are no l onge r  unde r OSM j ur i sdi ct i on .  

We wi l l  no l onger req u i re c op i es of i n spect i on report s for those mi nes . 

Encl osure 

Si ncerel y ,  

Wi l l i am R .  Thoma s ,  Di rector 
Nort hwest Fi el d Off i ce 
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BLM MOU WY-920-1 301 

SUPPLEMENT TO 
MEMORANDUM OF UNDERSTANDING NO .. WY 19 

BETWEEN THE 

UNITED ST ATES DEPARTMENT OF THE INTERIOR 

BUREAU OF LAND MANAGEMENT 

WYOMING STATE OFFICE 

AND THE 

STATE OF WYOMJNG 

DEPARTMENT OF ENVIRONMENT AL QUALITY 

LAND QUALITY DIVISION 

FOR 

MANAGEMENT OF SURFACE MINING AND EXPLORATION FOR 

MINERAL MATERIALS (Salable Minerals) 

ON PUBLIC LANDS 

This is a Supplemental Memorandum to the general statewide Memorandum ofU�derstanding 
(MOU WY 1 9) dated October 28, 1 975, between the Governor ofWyoming and the United 
States by and through the State Director, Bureau of Land Management, Wyoming, United States, 
Department of the Int<:rlor. This MOU (BLM MOU WY-920-1 301)  replaces MOU WY-93, 
signed by Governor Ed Herschler on August 8 1 984, and signed by Bureau of Land Management 
State Director Hillary A. Oden on August 9, 1 984. 



(_) 

) 
/ 

( ) 
....... 

1. Background and Authority. The Wyoming Department of Environmental Quality 
(WOEQ), Land Quality Division (LQD) and the Department of the Interior, Wyoming State 
Office, Bureau of Land Management (BLM) desire to work cooperatively to efficiently and 
effectively manage mineral material exploration and mining on BLM lands, including split 
estate lands. Split estate lands twe lands where the surface and mineral owners are different. 
The typical case is where the surface ownership is private and the mineral ownership is 
BLM. For the purposes of this MOU, public lands under the administration ofBLM will be 
tenned BLM lands to differentiate from other public lands. The previous mineral materials 
MOU WY-93 between the BLM and LQD was signed in August of 1984. That MOU's 
purpose was to reduce duplication and foster coordil)ation on bonding requirements for 
negotiated, competitive, and community pit mineral material sales on BLM surface. Since 
then, several bonding issues have arisen which require clarification, our respective 
regulations have changed, and pennitting and inspection issues require coordination in a 
more comprehensive manner. 

In Wyoming, mineral materials may include, but not be limited to, common varieties of sand, 
gravel, scoria (clinker), building stone, decorative stone, ballast, fill material, limestone, 
dolomite, clay, as well as petrifie9 wood, leonaroite, and other minerals not covered under 
the Mining Law of 1872 or Mineral Leasing Act of 1920. Common varieties may be 
disposed of under the Materials Act (Act) of July 31, 194 7 ( 61 Stat. 681) il$ amended on July 
23, 1955 (69 Stat. 367). Petrified wood is disposed of under the Act of September 28, 1962 
(76 Stat. 652). These materials are also called saleable minerals and their use is authorized 
under 43 CPR 3600 through sales and free use permits. The regulations in 43 CFR 3814 
govern coordination with the surface owner in split estate situations where the minerals are 
reserved to the United States but the surface is patented under the Stock Raising Homestead 
Act of 1916. 

This MOU does not cover uncommon varieties of these minerals, which are administered 
under the 43 CFR 3800 Mining Law Regulations and the Supplement to MOU WY~ 19 
between BLM and LQD for locatable minerals, signed November 19, 2003. 

The State's participation in this MOU is authorized by W.S. § 9-2-121, 35-11-102, and §35-
11-109( a)(ii), which recognize the policy of securing cooperation between agencies of the 
State and the Federal government in carrying out cooperative programs which are consistent 
with the constitution and laws ofthe State. · 

Memorandum 9fUnderstanding between the 
Governor of Wyoming and the Bureau of Land Management, Wyoming 
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2. Purpose. The purpose of this MOU Supplement, hereafter referred to as MOU, is to: 

A. Clarify procedures for cooperation between BLM and LQD in pennitting, bonding, 
inspection, enforcement, and sharing of information for mineral material exploration, 
mining, and reclamation on BLM lands in Wyoming. 

B. Foster Federal-State coordination of procedure$ to prevent unnC9C$sary or undue 
degradation as defined in Section 302 of the Federal Lands Policy and Management Act 
of 1976 (Public Law 94-579) with respect to mineral materials operations on BLM lands 
and to foster responsible land use with respect to mineral materials operations on BLM 
lands under existing laws and regulations; 

C. Prevent unnecessary administrative delay; 

D. Prevent, to the degree allowed by law, duplication of administration and enforcement of 
reclamation regulations governing the exploration for, or mining of, mineral materials 
under the Federal regulations in 43 CFR 3600 and the State Noncoal Rules and 
Regulations; and 

E. Minimize impacts to and ensure proper reclamation of those la,nds affected by exploration 
and/or mining, and assure that proper bonding is maintained. 

3. Scope. This MOU covers use of mineral materials from BLM lands including split estate 
lands in Wyoming except Title 23 authorizations issued to the Wyoming Department of 
Tran$portation for road-building materials from BLM lands c;m Federally-funded highway 
projects. Those are covered by a separate MOU (WY920-08-07-192) among BLM, the 
Wyoming Department of Transportation, and the Federal Highway Administration, signed in 
August, 2007. 

4. Area of Cooperation. The BLM and LQD jointly agree that: 

A. The BLM and LQD shall exercise appropriate responsibility and jurisdiction for the 
review and approval of all exploration .and mining activity for mineral materials on 
BLM surface and split estate lands. Each agency sha11 coordinate separate 
authorizations and exchange information to the degree necessary to prevent 
inconsistent action. 

B. The BLM and ~D shall assume responsibility for coordinating with the other agency 
for the review and approval of applications for all exploration and mining operations 
on BLM lands. · 

C. LQD will coordinate with BLM to verify surface and mineral ownership for all 
proposed mineral material mining activities and notify BLM of all actions involving 
BLM and split estate lands. 

Memorandum of Understanding between the 
Governor of Wyoming and the Bureau of Land Management, Wyoming 
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.(_) D. BLM will issue the free use permit, mineral material sale contract or letter of 0 
authorization for exploration. BLM will provide I..QD with surface owner consent 
where BLM manages the surface. 

E. LQD will issue Licenses to Explore by Do:z;ing, Drilling Notifications, Limited Mining 
Operations (LMOs), Small and Regular Mine Pennits. 

F. The BLM will have lead responsibility for analyzing archeological and paleontological 
resources, noxious weed issues, National Environmental Policy Act (NEPA) 
requirements, and compliance with the Threatened and Endangered' Species Act, the 
Migratory Bird Treaty Act, and the Bald and Golden Eagle Protection Act on BLM 
lands. 

G. The operator is responsible for submitting appropriate and complete fonns and 
applications to BLM and LQD. To the extent possible, the application shall contain 
information to satisfy all the requirements of the BLM and LQD in one document. 

H. The review of any proposed exploration, mining, and reclamation plans, or 
applications for permits, contracts, or letters of authorization shall be in accordance 
with the schedules and processes set in the attached BLM and LQD "Wyoming 
Operating Guidelines: Management of Surface Mining & Exploration for Mineral 
Materia.ls (Saleable Minerals) on BLM Lands". Each agency shall notify the other 
agency of its review schedule, and inform the other agency when additional time is 
needed. Lack ofresponse will be interpreted as no comments, and the agency 0 requesting the review will proceed with the permitting action. 

I. BLM and LQD will coordinate with one another prior to final approval of an 
authorization. LQD 111ay conditionally approve an application that contains some 
private surface and minerals to allow mining on the private portion of the permit area, 
pending authorization from BLM for disturbance of BLM lands. LQD may also 
approve applications without BLM .autl1orization to avoid compromising statutory 
deadlines. BLM stipulations and mitigation measures may be incorporated into the 
LQD permit, provided they are consistent with LQD statutes and rules. The LQD may 
not declare an application for a small or regular mine permit technically complete until 
BLM has supplied mineral owner consent, unless statutory deadlines will be;: 
compromised. This may be in the form of a separate consent, or the approved contract 
where BLM bond concurrence is not necessary. 

J. BLM will not approve a contract, Free Use Permit, or Letter of Authorization until the 
operator posts an approved reclamation bond with LQD, where bond concurrence is 
required. B�use LQD approval of the bond instrument occurs when the permit is 
approved, the BLM will provide a separate surface owner consent to LQD. 

K. A committee consisting of representatives from BLM and LQD shall be established to 
review and/ or modify operating guidelines established in this 

·
MOU as requested by 

either agency. The committee shall also be responsible for exchanging contact lists, 
unless such lists are maintained on agency web pages. 

(- ) Memorandum of Understanding between the [6 � . . .. ,.; 
Governor of Wyoming and the Bureau of Land Management, Wyoming 
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~) L. The BLM and LQD shall require any ex.elusive use access routes on BLM lands to be 
part of the acreage included in the mine area and included in the financial guarantee. 

S. Bonding (Financial Guarantee). The LQD shall establish the reclamation bond amount on 
BLM surface and split estate lands, where required by 43 CFR 3601 .30(d), 3602.14, or 
3604.25, and W.S. 35-11-417. BLM bond concurrence is only required when the BLM is the 
surface owner. The BLM ~hall review for bond adequacy and respond to LQD within 45 -~ 

Tay$.. The bond will be redeemable by the Secretary oflnterior and the State of Wyoming, 
Department of Environmental Quality, Land Quality Division. BLM may impose additional 
reclamation bonds for Limited Mining Operations where LQD is restricted by statute to a 
specified bond amount per acre. In this case, LQD will hold the entire bond. When possible, 
BLM and LQD will conduct joint inspections to verify reclamation adequacy. LQP shall 
hold all reclamation bonds until release is authorized in writmg by both agencies. For split 
estate, the bond is payable solely to LQD. 

LQD Annual Reports: The operator shall be responsible for providing updated reclamation 
bond estimates concurrently to both agencies when BLM surface is involved, on an annual 
basis. Both BLM and LQD shall review for bond adequacy. BLM will notify LQD within 
forty-five (45) days ofreceipt of the bonding information if the bond should be increased. If 
no response is received from BLM, LQD will proceed with the bond evaluation. LQD will 
copy BLM on the bond approval Jetter. 

In the eve11t of a bond forfeiture, LQD will administer the reclamation contract. 
Development of the reclamation plan will be coordinated between BLM and LQD where 
BLM is the surface owner. 

BLM may impose additional performance bonds for payment of sale contracts or for 
damages to private surface owners on Stock Raising Homestead Act lands independent of 
this MOU (43 CPR 3814). 

6. Inspection and Enforcement. 

A. Both agencies shall conduct inspections as needed to meet their individual regulatory 
requirements. Inspections should be conducted jointly when possible. 

B. All inspection reports and pertinent correspondence produced by one agency shall be 
promptly exchanged with the other as soon as they are complete. Inspection reports 
may be exchanged electronically, preferably with digital photos, GPS, and GIS data 
included. 

C. The BLM is responsible for production verification on BLM lands where a contract or 
free use pennit has been issued. 

D. Each agency shall promptly notify the other of all violations of applicable laws, 
regulations, pennits, and/or permit requirements, along with the enforcement actions 
proposed or taken with respect to such violations. 

Memorandum of Understanding between the 
Governor of Wyoming and the Bureau of Land Management, Wyoming 
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7. Administrative and Legal Provisions. 

A. Nothing in this MOU wiJI be construed as limiting or affecting in any way the 
authority or responsibility of the LQP or BLM or as binding on either party to perform 
beyond their respective authority or to require either party to assume or expend any 
monies in excess of appropriations available. 

B. This MOU shall become effective as soon as signed by both parties and shall continue 
in force until formally terminated by either party. The termination shall follow a sixty 
(60) day notice in writing to the other agency regarding their desire to terminate the 
MOU. The MOU must be reviewed for adequacy and effectiveness as needed. 

C. Amendments to this MOU may be proposed by either party and shall become effective 
upon approval in writing by both parties. 

D. Any problems which cannot be resolved by the committee shall be referred to the next 
higher level of authority for resolution (LQD Administrator and BLM Deputy State 
Director of Minerals and Lands). 

E, Officials Not to Benefit: No member of, or ~legate to, Congress or resident 
commissioner shall be admitted to any share or part of this MOU or to any benefit that 
may arise there from. 

F. Entirety of Agreement: This MOU consists of seven (7) pages and attacbed 
"Operating Guidelines for Management of Surface Minerals & Exploration for 
Mineral Materials (Saleable Minerals) on BLM Lands" consisting of a total of thirty 
two (32) pages. This is a Supplemental :Memorandum to the general statewide 
Memorandum of Understanding (MOU NO. WY 19) dated October 28, 1975, between 
the Governor of Wyoming and the United States by and through the State Director, 
Bureau of Land Management, Wyoming, United States, Department of the Interior. 
This MOU (BLM MOU WY-920-1301) replaces MOU WY-93, signed by Governor 
Ed Herschler on August 8 1984, and signed by Bureau of Land Management State 
Director Hillary A. Oden on August 9, 1984. 

All of the foregoing represent the entire and integrated agreement between the parties 
and supersede all prior negotiations, representations and agreements, whether written 
or oral. 

THE REMAINDER OF Tms PAGE WAS INTENTIONALLY LEFT BLANK 
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8. Signatures. The parties to this MOU, through their duly authorized representatives, have 
executed this MOU on the dates set out below, and certify that they have read, understood, 
and agreed to the terms and conditions of this MOU as set forth herein. 

The effective date of this MOU is the date of the signature last affixed to this page. 

STA TE OF WYOMING, by and through: 

A: ~=====::==t""~ 
Matthew H. Mead Dafu 
Governor 

U.S. DEPARTMENT OF INTERIOR, BUREAU OF LAND MANAGEMENT, by and through: 

~~ /~ 
State Director, Bureau ~ement Date /I 

ATTORNEY GENERAL'S OFFICE: APPROVAL AS TO FORM 

~~65"538" 
Marion Yoder 

~- c:O l.. :;n;1:S 
Date 

Senior Assistant Attorney General 

Attachment: Wyoming Operating Guidelines: Management of Surface Mining & Exploration 
for Mineral Materials (Saleable Minerals) on BLM Lands 

Memorandum of Understanding between the 
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Presented by: 

Before: 

Date: 

Senate Bill 2377 

Casey A. Furey, Attorney 
Public Service Commission 

Senate Energy and Natural Resources Committee 
The Honorable Donald Schaible, Chairman 

February 20, 2015 

TESTIMONY 

Mister Chairman and committee members, I am Casey Furey, Attorney 

with the Public Service Commission. 

The Public Service Commission is neutral on Senate Bill 2377 with regard 

to the objective of the proposed changes to North Dakota Century Code Chapter 

38.14.1, North Dakota's surface coal mining reclamation law. However, since the 

Commission administers this law, we believe some amendments are necessary 

to eliminate possible confusion that could be caused by the existing bill language. 

Changes proposed by SB 2377 include changes to many of the definitions 

under Section 38-14.1 -02. The definition of "coal" is being revised to exclude 

oxidized forms of lignite, or leonardite, from the existing definition. A new 

definition of "leonardite" is also being added. On page 6, the bill revises the 

definition of "Surface coal mining operations" to include lands affected by mining 

"leonardite" as well as "coal". 

However, SB 2377, as originally drafted, proposes to insert the phrase "or 

leonardite" into several other definitions that use the term "surface coal mining 

operations." Inserting "or leonardite" when the term "surface coal mining 

operations" is used in other definitions may be confusing and subject to varying 

lD. l 
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interpretation, especially if that is not necessary to accomplish the purpose of the 

bill. There are also many instances where the term "surface coal mining 

operations" is used in parts of Chapter 38-14.1 where the phrase "or leonardite" 

is not being added by SB 2377. 

To eliminate any confusion by adding "or leonardite" to the term "surface 

coal mining operations" in some places, but not in others, the Commission 

encourages you to amend SB 2377. The phrase "or leonardite" should be 

removed from the definitions of: "Approximate original contour," "Extended 

mining plan" and "Imminent danger to the health and safety of the public" on 

page 2; "Operator" and "Overburden" on page 3; "Permit," "Permit area," Permit 

term," and "Pit" on page 4; "Reclaimed" or "reclaim," and "Reclamation plan" on 

page 5; and "Surface coal mining and reclamation operations" on page 6. 

We have been informed the proponents of the bill will be proposing these 

amendments, but as of this writing, we have not yet seen any prepared 

amendments. We have attached a copy of the amendments we propose for your 

use in this regard. If additional amendments are proposed, the Commission 

requests an opportunity to review them and provide our comments to the 

committee. 

Also, as you may know, any changes to North Dakota's surface coal 

mining reclamation law will have to be submitted to the federal Office of Surface 

Mining within the Department of the Interior for approval as an amendment to our 

approved coal regulatory program. We asked the Office of Surface Mining staff 

to review this bill and they informed us they did not have any problems with the 

2 



changes being proposed . However, they also recommend that some of the "or 

leonard ite" insertions in definitions be omitted to e l iminate possible confusion. 

Mister Chairman,  this concludes my testimony. I wi l l  be happy to answer 

any questions. 
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PREPARED BY THE PUBLIC SERVICE COMMISSION 
February 20, 2015 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2377 

Page 2, line 6, remove "or leonardite" 

Page 2, line 8, remove "or leonardite" 

Page 2, line 23, remove "or leonardite" 

Page 2, line 29, remove "or leonardite" 

Page 3, line 12, remove "or leonardite" 

Page 3, line 29, remove "or leonardite" 

Page 4, line 5, remove "or leonardite" 

Page 4, line 8, remove "or" 

Page 4, line 9, remove "leonardite" 

Page 4, line 18, remove "or leonardite" 

Page 4, line 26, remove "leonardite" 

Page 5, line 7, remove "or" 

Page 5, line 8, remove "leonardite" 

Page 5, line 12, remove "or leonardite" 

Page 6, line 3, remove "or leonardite" 

Renumber accordingly 

L\ 



Senate Bill 2377 
Senate Energy and Natural Resources 

February 20, 2015 

Testimony of Edward C. Murphy, State Geologist 
Department of Mineral Resources 

Leonardite is currently defined as oxidized coal. As such, the Geological Survey regulates 

leonardite exploration under the state 's coal exploration program (NDCC 38-12.1). Lines 11-17 

of this bill amend the definition of coal in subsection 1 of section 38-12.1-03 in the North Dakota 

Century Code to exclude leonardite. In order to ensure that leonardite exploration continues to 

be regulated, I suggest that the following change be made to subsection 7 of section 38-12-01. 

38-12-01(7). "Subsurface minerals" means all naturally occurring elements and their 

compounds, leonardite, volcanic ash , precious metals, carbonates, and natural mineral salts 

of boron , bromine, calcium , fluorine, iodine, lithium, magnesium, phosphorus, potassium, 

sodium , thorium , uranium, and sulfur, and their compounds , but does not include sand and 

gravel and rocks crushed for sand and gravel. 

As a result , leonardite exploration would then be regulated under the subsurface minerals 

program. Permit fees , bonding , reclamation , and data submission requirements would remain 

the same. 

1 
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SENATE BILL 2377 

To: Senate Energy and Natural Resources Committee 

From: Brian Bjella, Lignite Energy Council 

My name is Brian Bjella. I'm an attorney with the law firm of Crowley Fleck in Bismarck, 
North Dakota. I'm appearing on behalf of the Lignite Energy Council, which my law firm is a 
member of and I also serve on the Board of Directors. 

I have over 30 years experience representing coal companies in mineral matters. This includes 
extensive experience in examination of title to mineral properties. 

The Lignite Energy Council is opposed to Senate Bill 2377 for the following reasons: 

l. As we understand, the United States of America reserved coal when it patented the lands 
that Leonardite Products is currently mmmg. Leonardite Products mines the land 
pursuant to a federal coal lease. 

The title issue is whether leonardite is deemed to be a part of the coal pursuant to the 
federal coal reservation. 

2. The determination as to what minerals are reserved in a federal mineral reservation is 
determined by federal law. For example, under North Dakota law gravel is not a mineral. 
But a federal reservation of "coal and other minerals" under a patent issued pursuant to 
the Stock-Raising Homestead Act of 1916 includes gravel according to the U.S. Supreme 
Court. 

In the event of any ambiguity a court will seek to determine the intent of Congress when 
it passed the law mandating the mineral reservation. Bedrock Limited LLC v United 
States, 541 U.S. 176 (2004). 

3. Changing state law to say that leonardite is not coal would make absolutely no difference. 
Whether the United States of America's reservation of coal either does or does not 
include leonardite is not a matter of state law. 

If the United States of America does not own the leonardite as under federal law it is not 
part of the coal reserved, the BLM cannot lease it; and Leonardite Products ' title problem 
would be solved. 

However, if leonardite is considered part of coal under federal law, then the Bureau of 
Land Management has the right to lease it. Changing state law would not make any 
difference as the United States of America would still claim ownership. 

4. The bill seeks to change the definition of coal under North Dakota' s Surface Mining and 
Reclamation Operations Act (NDCC Chapter 38-14.1). 



• 

• 

However, North Dakota Century Code§ 1-01-40 also provides a definition of coal which 
would appear to include leonardite in its definition. However, this statute is not sought to 
be changed by the bill. 

This statute, NDCC § 1-01-40 was the subject of a North Dakota Supreme Court case in 
GeoResources, Inc. v Tax Commissioner, 2 8 N.W.2d 54 (N.D. 1980). The Supreme 
Court stated that given the definition of coal under NDCC § 1-01-40, that leonardite is 
coal under North Dakota law and is subject to the coal severance tax . This case involved 
the same mine that Leonardite Products now operates. 

5. Other state statutes potentially affected are: 

(a) Chapter 38-18, Coal Surface Owner Protection Act 
(b) Chapter 57-61, Coal Severance Tax statutes 
(c) Chapter 57-62, Impact Aid Program tatutes 

6. Under current North Dakota law, a coal mining company has the right to mine leonardite 
under coal leases it has secured from privat coal owners. If this bill is passed the law 
would be changed to exclude leonardite from the definition of coal. The change could be 
detrimental to North Dakota coal mining operations as it raises a serious property law 
question as to who now owns the leonardite. If no longer deemed to be part of the coal, 
ownerships could change . 

7. Federal regulations allow for a lessee of federal coal to pursue what is known as a 
category 5 royalty rate reduction from the Bureau of Land Management. Leonardite 
Products could attempt to use these regulations to obtain a royalty reduction for the coal 
it mines, and thus obtain the economic relief it states it needs . 

8. The bill does not amend the state coal severance tax laws found in Chapter 57-61, North 
Dakota Century Code. As a result, if the bill would pass leonardite would be exempt 
from the coal severance tax. Thus , thi s bill does have a fiscal note . 

9. It would appear that resolution can only come by virtue of a quiet title action by 
Leonardite Products against the United States of America to determine whether 
leonardite is considered part of the coal under federal law. 

On behalf of the Lignite Energy Council, we urge a do not pass on 
Senate Bill 2377. Thank you . 
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15.1008.01001 

Sixty-fourth 
Legislative Assembly 
of North Dakota 

Introduced by 

SENATE BILL NO. 2377 

Senators Bekkedahl , Bowman, Rust 

Representative Hatlestad 

1 A BILL for an Act to create and enact section 57-61-01 .9 of the North Dakota Century Code, 

2 re lating to severance tax for leonardite; and to amend and reenact section 1-01-40, subsection 

3 1 of section 38-12.1-03, section 38-14.1-02, subsection 3 of section 38-14.1-05, subsection 3 of 

4 section 38-14.1-13, subdivisions rand s of subsection 1 of section 38-14.1-14, subdivision c of 

5 subsection 2 of section 38-14.1-14, paragraph 2 of subdivision e of subsection 3 of section 

6 38-14.1-21 , subdivision b of subsection 4 of section 38-14.1-21 , subsections 1 and 1.1 of 

7 section 38-14.1-24, subdivision b of subsection 3 of section 38-14.1-24, subsections 5, 10, and 

8 18 of section 38-14.1-24, section 38-14.1-25, subdivision b of subsection 1 of section 

9 38-14.1-27,--aOO subsections 1, 3, and 4ofsection 38-14.1-37, and section 47-10-24 ofthe 

10 North Dakota Century Code , relating to the definition of coal and leonardite. 

11 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

12 SECTION 1. AMENDMENT. Section 1-01-40 of the North Dakota Century Code is amended 

13 and reenacted as follows: 

14 1-01-40. Coal - Definition. 

15 Wherever the word "coal" appears in the laws of this state, or in the resolutions of the 

16 legislative assembly, it means all kinds of coal, and includes what is known as lignite coal and 

17 leonardite, unless a contrary intention plainly appears or otherwise defined. 

18 SECTION 2. AMENDMENT. Subsection 1 of section 38-12.1-03 of the North Dakota 

19 Century Code is amended and reenacted as follows: 

20 1. "Coal" means a dark-colored, compact, and earthy organic rock with less than forty 

21 

22 

23 

24 

percent inorganic components, based on dry material, formed by the accumulation 

and decomposition of plant material. The term includes lignite in both oxidized and 

nonoxidized forms, whether or not the material is enriched in radioactive materials. 

The term does not include leonardite. 
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Sixty-fourth 
Legislative Assembly 

1 SECTION 3. AM EN DM ENT. Section 38-14.1-02 of the North Dakota Century Code is 
, 

2 amended and reenacted as follows: 

3 38-14.1-02. Definitions. 

4 Wherever used or referred to in this chapter, unless a different meaning clearly appears 

5 from the context: 

6 1. "Alluvial valley floors" means the unconsolidated stream-laid deposits holding streams 

7 

8 

9 

10 

11 

where water availability is sufficient for subirrigation or flood irrigation agricultural 

activities but does not include upland areas which are generally overlain by a thin 

veneer of colluvial deposits composed chiefly of sediment from sheet erosion , deposits 

by unconcentrated runoff or slope wash, together with talus , other mass movement 

accumulation , and windblown deposits. 

12 2. "Approximate original contour" means that surface configuration achieved by 

13 

14 

15 

16 

backfilling and grading an area affected by surface coal OF leonaFdite mining 

operations so that the reclaimed area closely resembles the general surface 

configuration of the land prior to being affected by surface coal OF leonardite mining 

operations and blends into and complements the surrounding undisturbed land. 

17 3. "Coal" means a dark-colored compact and earthy organic rock with less than forty 

18 

19 

20 

21 

22 

23 

percent inorganic components, based on dry material, formed by the accumulation 

and decomposition of plant material. The term includes consolidated lignitic coal , in 

both oxidized and nonoxidized forms, having less than eight thousand three hundred 

British thermal units per pound [453.59 grams], moist and mineral matter free, whether 

or not the material is enriched in radioactive materials. The term does not include 

leonardite. 

24 4. "Commission" means the public service commission , or such other department, 

25 

26 

27 

28 

bureau, or commission as may lawfully succeed to the powers and duties of that 

commission . The commission is the state regulatory authority for all purposes relating 

to the Surface Mining Control and Reclamation Act of 1977 [Pub. L. 95-87 ; 91 Stat. 

445; 30 U.S.C. 1201 et seq.]. 

29 5. "Extended mining plan" means a written statement setting forth the matters specified 

30 

31 

in section 38-14.1-15 and covering the estimated life of the surface coal OF leonaFdite 

mining operation . 
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Sixty-fourth 
Legislative Assembly 

1 6. "Final cut" means the last pit created in a surface mining pit sequence. 

2 7. "Highwall" and "endwall" mean those sides of the pit adjacent to unmined land. 

3 8. "Imminent danger to the health and safety of the public" means the existence of any 

4 

5 

6 

7 

8 

9 

10 

11 

condition or practice, or any violation of a permit or other requirement of this chapter in 

a surface coal OF leonaFdite mining and reclamation operation , which condition, 

practice, or violation could reasonably be expected to cause substantial physical harm 

to persons outside the permit area before such condition , practice, or violation can be 

abated. A reasonable expectation of death or serious injury before abatement exists if 

a rational person, subjected to the same conditions or practices giving rise to the peril , 

would not expose the person's self to the danger during the time necessary for 

abatement. 

12 9. "Leonardite" means a dark-colored. soft. earthy organic rock that is high in humic acid 

13 content formed from the oxidation of lignite. 

14 1Q,, "Operator" means any individual , person, partnership, firm , association , society, joint 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

stock company, company, cooperative, corporation , limited liability company, or other 

business organization , or any department, agency, or instrumentality of the state, 

local , or federal government, or any governmental subdivision thereof including any 

publicly owned utility or publicly owned corporation of the state, local, or federal 

government, engaged in or controlling a surface coal OF leonaFdite mining operation . 

Operator does not include those who remove or intend to remove two hundred fifty 

tons [226.80 metric tons] or less of coa l or leonardite from the earth by coal or 

leonardite mining within twelve consecutive calendar months in any one location or 

who remove any coal or leonardite pursuant to reclamation operations under chapter 

38-14.2. 

25 -+-0:-.li "Other minerals" means clay, stone, sand, gravel , metalliferous and nonmetalliferous 

26 

27 

28 

29 

ores, and any other solid material ors bstances of commercial value occurring within 

five hundred feet [152.4 meters] or less of the land surface and which are excavated in 

solid form from natural deposits on or in the earth, exclusive of coal or leonardite and 

those minerals which occur naturally in liquid or gaseous form. 
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Sixty-fourth 
Legislative Assembly 

1 -t+.-12. "Other suitable strata" means those portions of the overburden determined by the 

2 

3 

commission to be suitable for meeting the requirements of subsections 2 and 17 of 

section 38-14.1-24 and based on data submitted by the permit applicant. 

4 ~rr "Overburden" means all of the earth and other materials, with the exception of suitable 

5 plant growth material, which lie above natural deposits of coal or leonardite and also 

6 means such earth and other materials, with the exception of suitable plant growth 

7 material, disturbed from their natural state by surface coal or leonardite mining 

8 operations. 

9 -t-2-+..H,, "Performance bond" means a surety bond, collateral bond, self-bond, deposit, a bond 

10 issued under the state surface mining and reclamation bond fund, any alternative form 

11 of security approved by the commission, or combination thereof, by which a permittee 

12 assures faithful performance of all requirements of this chapter. 

13 .+-&.-~ "Permit" means a permit to conduct surface coal or leonardite mining and reclamation 

14 operations issued by the commission . 

15 +4.J_§_,_ "Permit applicant" means a person or operator applying for a permit. 

16 +&:-1L "Permit area" means the area of land approved by the commission for surface coal 0f 

17 

18 

leonardite mining operations which shall be readily identifiable by appropriate markers 

on the site. 

19 ..+-6:-.lil "Permit renewal" means the extension of the permit term for areas within the 

20 

21 

boundaries of the initial or existing permit, upon the expiration of the initial or existing 

permit term. 

22 -+:7-:-jjL "Permit revision" means the modification of permit provisions during the term of the 

23 

24 

permit and includes changes in the mining and reclamation plans, incidental boundary 

extensions, and the transfer, assignment, or sale of rights granted under the permit. 

25 +&20. "Permit term" means a period of time beginning with the date upon which a permit is 

26 

27 

28 

given for surface coal or leonardite mining and reclamation operations under the 

provisions of this chapter, and ending with the expiration of the next succeeding five 

years plus any renewal of the permit granted under this chapter. 

29 +9:-lL "Permittee" means a person or operator holding a permit. 
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Sixty-fourth 
Legislative Assembly 

1 2-0-:-22. "Person" means an individual , partnership, firm , association, society, joint stock 

2 

3 

company, company, cooperative, corporation , limited liability company, or other 

business organization. 

4 2+.23. "Pit" means a tract of land, from which overburden, or coal or leonardite, or both, has 

5 been or is being removed for the purpose of surface coal leonardite mining operations. 

6 n24. "Prime farmland" means lands as prescribed by commission regulation that have the 

7 

8 

9 

10 

11 

soil characteristics and moisture supply needed to produce sustained high yields of 

adapted crops economically when treated and managed, including management of 

water, according to modern farming methods. Furthermore, such lands historically 

have been used for intensive agricultural purposes and are large enough in size to 

constitute a viable economic unit. 

12 &25. "Prime soils" means those soils that have the required soil characteristics (including 

13 

14 

15 

slope and moisture supply) needed to produce sustained high yields of adapted crops, 

as determined by the state conservationist of the United States department of 

agriculture soil conservation service. 

16 ~26. "Reclaimed" or "reclaim" means conditioning areas affected by surface coal 9f 

17 

18 

19 

leonardite mining operations to make them capable of supporting the uses which they 

were capable of supporting prior to any mining, or higher or better uses, pursuant to 

subsection 2 of section 38-14.1-24. 

20 ~27 . "Reclamation plan" means a plan submitted by an applicant for a permit which sets 

21 

22 

forth a plan for reclamation of the proposed surface coal or leonardite mining 

operations pursuant to subsection 2 of section 38-14.1-14. 

23 &28. "Refuse" means all waste material directly connected with the production of coal or 

24 leonardite mined by surface coal mining operations. 

25 fr.29. "Soil amendments" means those materials added by the operator to the replaced 

26 

27 

overburden or suitable plant growth material , or both , to improve the physical or 

chemical condition of the soil in its relation to plant growth capability. 

28 28-:-30. "Soil classifier" means a professional soil classifier as defined in subsection 4 of 

29 section 43-36-01 . 
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Sixty-fourth 
Legislative Assembly 

1 29:-~ "Soil survey" means the identification and location of all suitable plant growth material 

2 

3 

within the proposed permit area and an accompanying report that describes, 

classifies, and interprets for use such materials. 

4 JG.:.32. "State program" means the program established by the state of North Dakota in 

5 

6 

7 

8 

accordance with the requirements of section 503 of the federal Surface Mining Control 

and Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 470; 30 U.S.C. 1253] to regulate 

surface coal mining and reclamation operations on lands within the state of North 

Dakota . 

9 d+.-33. "Suitable plant growth material" means that soil material (normally the A, B, and 

10 

11 

12 

portions of the C horizons) located within the proposed permit area which, based upon 

a soil survey, is found by the commission to be the most acceptable as a medium for 

plant growth when respread on the surface of regraded areas. 

13 *-34. "Surface coal mining and reclamation operations" means surface coal or leonardite 

14 

15 

mining operations and all activities necessary and incidental to the reclamation of such 

operations after July 1, 1979. 

16 *-35. "Surface coal mining operations" means: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

a. Activities affecting the surface of lands in connection with a surface coal or 

leonardite mine. Such activities include extraction of coal or leonardite from coal 

or leonard ite refuse piles , excavation for the purpose of obtaining coal or 

leonardite, including such common methods as contour, strip, auger, box cut, 

open pit, and area mining, the uses of explosives and blasting , and in situ 

distillation or retorting , leaching or other chemical or physical processing , and the 

cleaning , concentrating , or other processing or preparation, and loading of coal or 

leonardite at or near the minesite, except that such activities do not include coal 

or leonardite exploration subject to chapter 38-12.1, or the extraction of coal or 

leonardite incidental to reclamation operations under chapter 38-14.2; and 

b. The areas upon which such activities occur or where such activities disturb the 

natural land surface. Such areas shall also include any adjacent land the use of 

which is incidental to any such activities, all adjacent lands affected by the 

construction of new roads or the improvement or use of existing roads to gain 

access to the site of such activities and for haulage, and excavations, workings, 
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impoundments, dams, refuse banks, dumps, stockpiles, overburden piles, spoil 

banks, culm banks , tailings, holes or depressions, repair areas , storage areas, 

processing areas, shipping areas, and other areas upon which are sited 

structures, facilities , or other property or materials on the surface, resulting from 

or incident to such activities. 

6 ~36. "Unwarranted failure to comply" means the failure of a permittee to prevent the 

7 occurrence of any violation of the permittee's permit or any requirement of this chapter 

8 due to indifference, lack of diligence, or lack of reasonable care, or the failure to abate 

9 any violation of such permit or this chapter due to indifference, lack of diligence, or 

10 lack of reasonable care. 

11 SECTION 4. AMENDMENT. Subsection 3 of section 38-14.1-05 of the North Dakota 

12 Century Code is amended and reenacted as follows : 

13 3. Prior to designating any land area as unsuitable for surface coal mining operations, 

14 

15 

16 

17 

the commission shall prepare a detailed statement on: 

a. The potential coal or leonardite resources of the area ; 

b. The demand for coal or leonardite resources ; and 

c. The impact of such designation on the environment, the economy, and the supply 

18 of coal or leonardite. 

19 SECTION 5. AMENDMENT. Subsection 3 of section 38-14.1-13 of the North Dakota 

20 Century Code is amended and reenacted as follows: 

21 3. Upon request by the permit applicant, the commission , in its discretion, may designate 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

specific information included in the plans required by subdivisions c and d of 

subsection 1 as exempt from disclosure under section 44-04-18, provided such 

specific information pertains only to the analysis of the chemical and physical 

properties of the coal or leonardite (excepting information regarding such mineral or 

elemental contents which is potentially toxic in the environment). Each request must 

be accompanied by a statement specifying the need for nondisclosure, which 

statement must be considered part of the permit application to be filed for public 

inspection as specified in subsection 2. The confidential information is exempt for a 

period not to exceed ten years subsequent to the date on which the request for 

nondisclosure was filed , unless it is demonstrated by the permit applicant that such 
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1 period should be further extended in order to prevent possible resulting harm to the 

2 permit applicant, or the applicant's successors and assigns. 

3 SECTION 6. AMENDMENT. Subdivisions rand s of subsection 1 of section 38-14.1-14 of 

4 the North Dakota Century Code are amended and reenacted as follows: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

r. Cross sections, maps or plans of the land to be affected, including the actual area 

to be mined, prepared by or under the direction of and certified by a registered 

professional engineer, a registered land surveyor, or a qualified professional 

geologist with assistance from experts in related fields, showing pertinent 

elevation and location of test borings or core samplings and depicting all of the 

following information: 

(1) The nature and depth of the various strata of overburden. 

(2) The location of subsurface water, if encountered , and its quality. 

(3) The nature and thickness of any coal, leonardite. or rider seam above the 

coal or leonardite seam to be mined. 

(4) The nature of the stratum immediately beneath the coal or leonardite seam 

to be mined . 

(5) All mineral crop lines and the strike and dip of the coal or leonardite to be 

mined, within the area of land to be affected. 

(6) Existing or previous surface mining limits. 

(7) The location and extent of known workings of any underground mines, 

including mine openings to the surface. 

(8) The location of aquifers. 

(9) The estimated elevation of the water table. 

(10) The location of spoil , waste, or refuse areas, suitable plant growth material 

stockpiling areas and , if necessary, stockpiling areas for other suitable 

strata. 

( 11) The location of all impoundments for waste or erosion control. 

(12) Any settling or water treatment facility. 

(13) Constructed or natural drainways and the location of any discharges to any 

surface body of water on the area of land to be affected or adjacent thereto. 
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( 14) Profiles at appropriate cross sections of the anticipated final surface 

configuration that will be achieved pursuant to the applicant's proposed 

reclamation plan. 

s. A statement by the applicant of the result of test borings or core samplings from 

5 the permit area, includ ing logs of the drill holes, the thickness of the coal or 

6 leonardite seam found, an analysis of the chemical properties of such coal or 

7 leonardite, the sulfur content of any coal or leonardite seam, chemical analysis of 

8 potentially toxic forming sections of the overburden, and chemical analysis of the 

9 stratum lying immediately underneath the coal or leonardite to be mined. The 

10 provisions of this subdivision may be waived by the commission with respect to 

11 the specific application by a written determination that such requirements are 

12 unnecessary. 

13 SECTION 7. AMENDMENT. Subdivision c of subsection 2 of section 38-14.1-14 of the 

14 North Dakota Century Code is amended and reenacted as follows : 

15 c. The consideration which has been given to maximize the utilization and 

16 conservation of the coal or leonardite being recovered so that reaffecting the land 

17 in the future can be minimized. 

18 SECTION 8. AMENDMENT. Paragraph 2 of subdivision e of subsection 3 of section 

19 38-14.1-21 of the North Dakota Century Code is amended and reenacted as follows : 

20 (2) Not materially damage the quantity or quality of water in surface or 

21 underground water systems that supply these alluvial valley floors. This 

22 subdivision does not affect those surface coal mining operations which on 

23 July 1, 1979, produce coal or leonardite in commercial quantities and are 

24 located within or adjacent to alluvial valley floors or have obtained specific 

25 permit approval by the commission to conduct surface coal mining 

26 operations within said alluvial valley floors. 

27 SECTION 9. AMENDMENT. Subdivision b of subsection 4 of section 38-14.1-21 of the 

28 North Dakota Century Code is amended and reenacted as follows : 

29 

30 

b. The commission finds that the proposed surface coal mining operation will 

constitute a hazard to a dwelling house, public building, school, church, cemetery, 
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1 commercial or institutional building , public road, stream, lake, or other public or 

2 private property other than property subject to a coal or leonardite lease. 

3 SECTION 10.AMENDMENT. Subsections 1and1 .1 of section 38-14.1-24ofthe North 

4 Dakota Century Code are amended and reenacted as follows: 

5 1. Conduct surface coal mining operations so as to maximize the utilization and 

6 

7 

conservation of the coal or leonardite being recovered so that reaffecting the land in 

the future through surface coal mining can be minimized. 

8 1.1. Conduct any auger mining associated with surface coal mining operations in a manner 

9 that will maximize recoverability of coal or leonardite and other mineral reserves 

10 remaining after mining activities and reclamation operations are completed, and seal 

11 or fill all auger holes as necessary to ensure long-term stability of the area and 

12 minimize any adverse impact to the environment or hazard to public health or safety. 

13 The commission may prohibit auger mining if necessary to maximize the utilization, 

14 recoverability, or conservation of coal or leonardite resources, to ensure long-term 

15 stability, or to protect against any adverse impact to the environment or hazard to 

16 public health or safety. 

17 SECTION 11. AM EN OM ENT. Subdivision b of subsection 3 of section 38-14.1-24 of the 

18 North Dakota Century Code is amended and reenacted as follows: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

b. The permittee, at a minimum, shall backfill , grade, and compact (where 

advisable) using all available overburden and other spoil and waste materials to 

attain the lowest practicable grade (not to exceed the angle of repose) , to provide 

adequate drainage, and to contain all toxic materials in order to achieve an 

ecologically sound land use compatible with the surrounding region , in those 

instances where: 

(1) Surface coal mining operations are carried out over a substantial period of 

time at the same location where the operation transects the coal or 

leonardite deposit; 

(2) The thickness of the coal or leonardite deposits relative to the volume of 

overburden is large; and 

(3) The permittee demonstrates that the overburden and other spoil and waste 

materials at a particular point in the permit area or otherwise available from 
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1 the entire permit area are insufficient, giving due consideration to volumetric 

2 expansion , to restore the approximate original contour. 

3 SECTION 12. AMENDMENT. Subsections 5, 10, and 18 of section 38-14.1-24 of the North 

4 Dakota Century Code are amended and reenacted as follows: 

5 5. Remove, segregate, and respread suitable plant growth material as required by the 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

commission within the permit area . The commission may require the permittee to 

segregate suitable plant growth material in two or more soil layers. The commission 

shall determine the soil layer or layers to be removed based upon the quality and 

quantity of suitable plant growth material inventoried by the soil survey required in 

subdivision t of subsection 1 of section 38-14.1-14. Based on the soil survey, the 

commission shall also determine whether other suitable strata are necessary to meet 

revegetation requirements. If other strata can be shown to be suitable and necessary 

to meet revegetation requirements, the commission may require the permittee to 

determine the areal extent of other suitable strata within the proposed permit area , and 

to remove, segregate, protect, and respread such material. If the suitable plant growth 

material or other suitable strata cannot be replaced on an approved graded area within 

a time short enough to avoid deterioration of such material , the permittee shall 

stockpile and stabilize such materials by establishing a successful cover of 

quick-growing plants or by other means thereafter so that the suitable plant growth 

material or other suitable strata will be protected from wind and water erosion and will 

remain free from any contamination by toxic material. In the interest of achieving the 

maximum reclamation provided for in this chapter, the permittee may, or at the 

discretion of the commission shall , utilize such soil amendments as described in 

subsection 27 of section 38-14.1-02. 

25 10. Remove or bury all debris and other similar material resulting from the operation and 

26 

27 

28 

29 

30 

bury all mine wastes a00i coal, and leonardite processing wastes unless the 

commission approves the surface disposal of such wastes. If the commission 

approves the surface disposal of such wastes, the permittee shall stabilize all waste 

piles in designated areas through construction in compacted layers, including the use 

of incombustible and impervious materials if necessary, to assure that the final contour 
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of the waste pile will be compatible with natural surroundings and that the site can and 

will be stabilized and revegetated according to the provisions of this chapter. 

3 18. Assume the responsibility for successful revegetation, as required by subsection 17, 

4 for a period of ten full years after the last year of augmented seeding, fertilizing, 

5 irrigation, or other work, provided that, when the commission approves a long-term 

6 intensive agricultural postmining land use, the ten-year period of responsibility for 

7 revegetation commences at the date of initial planting . However, for previously mined 

8 areas that are affected by remining , the operator's responsibility for successful 

9 revegetation will extend for a period of five full years after the last year of augmented 

10 seeding , fertilizing , irrigation, and other work in order to assure compliance with the 

11 applicable standards. For the purposes of this subsection, "previously mined areas" 

12 are lands that were affected by coal or leonardite mining activities prior to January 1, 

13 1970, and "augmented seeding , fertilizing , irrigation , or other work" does not include 

14 normal conservation practices recognized locally as good management for the 

15 postmining land use. 

16 SECTION 13. AMENDMENT. Section 38-14.1-25 of the North Dakota Century Code is 

17 amended and reenacted as follows: 

18 38-14.1-25. Prohibited mining practices. 

19 1. Ne8 permittee may not use any coal or leonardite mine waste piles consisting of mine 

20 

21 

22 

wastes, tailings, coal processing wastes, or other liquid or solid wastes either 

temporarily or permanently as dams or embankments unless approved by the 

commission , after consultation with the state engineer. 

23 2. Ne8 permittee may not locate any part of the surface coal mining and reclamation 

24 

25 

26 

operations or deposit overburden , debris , or waste materials outside the permit area 

for which bond has been posted , except as provided in subsection 24 of section 

38-14.1-03. 

27 3. Ne8 permittee may not deposit overburden , debris, or waste materials in such a way 

28 that normal erosion or slides brought about by natural causes will permit the same to 

29 go beyond or outside the permit area for which bond has been posted. 

30 SECTION 14. AMENDMENT. Subdivision b of subsection 1 of section 38-14.1-27 of the 

31 North Dakota Century Code is amended and reenacted as follows : 
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b. For those surface coal mining and reclamation operations which remove or 

disturb strata that serve as aquifers which significantly ensure the hydrologic 

balance of water use either on or off the mining site, the commission, in 

consultation with other appropriate state agencies, shall specify those: 

(1) Monitoring sites to record the quantity and quality of surface drainage above 

and below the minesite as well as in the potential zone of influence. 

(2) Monitoring sites to record level, amount, and samples of ground water and 

aquifers potentially affected by the mining and also directly below the 

lowermost (deepest) coal or leonardite seam to be mined . 

(3) Records of well logs and borehole data to be maintained. 

( 4) Monitoring sites to record precipitation. 

12 The monitoring data collection and analysis required by this section must be 

13 conducted according to standards and procedures set forth by the commission in 

14 consultation with other appropriate state agencies in order to assure their 

15 reliability and validity. 

16 SECTION 15. AMENDMENT. Subsections 1, 3, and 4 of section 38-14.1-37 of the North 

17 Dakota Century Code are amended and reenacted as follows: 

18 1. The provisions of this chapter do not apply to any of the following activities: 

19 

20 

21 

22 

23 

a. Extraction of coal or leonardite by a landowner for the landowner's own 

noncommercial use from land owned or leased by the landowner. 

b. Extraction of coal or leonardite as an incidental part of federal , state, or local 

government-financed highway or other construction under regulations 

established by the commission. 

24 3. The commission may provide or assume the cost of training coal or leonardite 

25 

26 

operators who meet the qualifications in subsection 2 concerning the preparation of 

permit applications and compliance with the regulatory program. 

27 4. An operator who has received assista ce under subsection 2 or 3 shall reimburse the 

28 

29 

30 

commission for the cost of the services rendered if the commission finds that the 

operator's actual and attributed annual production of coal or leonardite for all locations 

exceeds three hundred thousand tons [272155.41 metric tons] during the twelve 
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1 months immediately following the date the operator is issued a surface coal mining 

2 and reclamation permit. 

3 SECTION 16. AMENDMENT. Section 47-10-24 of the North Dakota Century Code is 

4 amended and reenacted as follows: 

5 47-10-24. Description and definition of minerals in leases and conveyances. 

6 _ _ 1_. All conveyances of mineral rights-or royalties in real property in this state, excluding 

7 

8 

9 

10 

11 

leases, shall be construed to grant or convey to the grantee thereof all minerals of any 

nature whatsoever except those minerals specifically excluded by name in the deed, 

grant, or conveyance, and their compounds and byproducts, but shall not be 

construed to grant or convey to the grantee any interest in any gravel, clay, or scoria 

unless specifically included by name in the deed, grant, or conveyance. 

12 __ 2_. NeExcept as provided in subsection 3. a lease of mineral rights in this state sl=laUmay 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

not be construed as passing any interest to any minerals except those minerals 

specifically included and set forth by name in the lease. For the purposes of this 

paragraphsubsection. the naming of either a specific metalliferous element, or 

nonmetalliferous element, and if so stated in lease, shall be deemed to include all of 

its compounds and byproducts, and in the case of oil and gas, all associated 

hydrocarbons produced in a liquid or gaseous form so named shall be deemed to be 

included in the mineral named. The use of the words "all other minerals" or similar 

words of an all-inclusive nature in any lease shall not be construed as leasing any 

minerals except those minerals specifically named in the lease and their compounds 

and byproducts. 

23 3. Any conveyance or lease of coal in th is state grants. conveys. or leases to the grantee 

24 any leonardite in the same real property, unless leonardite is excluded by name. This 

25 subsection applies to every conveyance or lease of coal in th is state. regard less of 

26 when the conveyance or lease was or is made. 

27 SECTION 17. Section 57-61-01.9 of the North Dakota Century Code is created and enacted 

28 as follows: 

29 57-61-01.9. Severance tax on leonardite in lieu of sales and use taxes. 

30 A tax of twenty-five cents per ton of two thousand pounds [907.18 kilograms] is imposed on 

31 all leonardite severed for sale or for industrial purposes within this state. A mine operator shall 
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1 remit the tax for each month within twenty-five days after the end of each month to the state tax 

2 commissioner. The mine operator shall submit the tax with any report or any form required by 

3 the state tax commissioner. 
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If I p I 
S B  2377 
M a rch 13, 2015 

House Energy and N atura l  Resou rces Com m ittee 

H o n .  Rep resentative Todd Porter, Ch ai rm a n  

C h a i r m a n  Porter a n d  Com m ittee M em bers, 

#I 
SB �511 

3 -1:> -/;s-

Tha n k  you for the opport u n ity to testify before you today on Senate B i l l  2377. I am Brad 

Bekked a h l, Senator from District 1, and the p rime sponsor of th is  bi l l  on beha lf of one of our  

Wi l l iston bus inesses. Leo n a rd ite Prod u cts is  a com p a ny that p rovides a m i ned prod u ct to the 

agricu ltural  i n d u stry as  a ferti l izer or  soi l  amend ment.  They provide m uch needed em ployment 

d iversity to a com m u n ity that is  h eavi ly based u pon oil i n d u st ry jobs. They a lso assist the 

com m u n ity i n  a rather u n iq u e  way.  The City of Wi l l iston h a s  been a b le to use their  excavated 

m i n i n g  a reas as  p its for d evelopm ent as  landfi l l  cel ls for o u r  refuse d isposal .  It sign icantly 

red u ces our costs to p lace the cel ls i nto operation, and re l ieves the com pa n y  of their b u rden of 

recla m ation of the open p its. A win-win p rivate publ ic  p a rtners h i p .  

T h e  biggest th reat t o  the contin ued operation a n d  expansion o f  the company is  t h e  Federal 

government and its agency's i nterpretations of coa l  roya lty assessments. Although the su rface 

of the mined a reas a re privately owned, the coa l  rights a re he ld  by the Federal  government 

s ince the t ime the l a n d  was homesteaded . The issue that SB 2377 a d d resses is the defi n ition of 

Leon ardite. North Da kota is the only  State where leon a rd ite is considered coa l .  The Bureau of 

La nd M a nagement reports that s ince l eo n a rd ite is considered coa l  by d efi n ition in North 

Da kota, it m u st be treated as  coa l  a n d  req u i res a roya lty payment by t h at sta n d a rd in its m in i ng. 

This roya lty b u rden p laces the continued operation of this successfu l bus in ess operation in 

severe jeopa rdy. Leo n a rd ite P rod ucts has been a n d  continues to aggressively p u rsue this issue 

with the Federa l government, but bel ieves ch a nging the d efi n it ion in State statute wi l l  be the 

m ost expeditious way to get the BLM to agree to d rop the coal roya lty issue, m a king m i n i n g  the 

prod uct a n d  exp a n d i n g  the capacity cost effective to contin u e  in N o rth Da kota .  

By c h a nging the N orth Da kota Cent u ry Code to defi n e  Leon a rdite a n d  removing th ree words 

from the defin it ion of coal ,  we bel ieve this com pany wi l l  h ave a better  cha nce of negotiating 

settlements of the roya lty issue with the Federal govern m ent, su bseq uently a l lowing the 

busi ness to be successfu l and grow. I a p p reciate you r  consideration here tod ay, and req uest a 

Do Pass reco m m e n d ation for S B  2377. 

I wou ld be h appy to take any q u estions at this t ime.  





Test imony o n  582377 

M a rch 13, 2015 

C h a i rm a n  Porte r a n d M e m bers of  the H o use E n e rgy and N at u ra l  

Resou rces Co m m ittee, m y  n a m e  i s  Represe ntative Patr ick H at lestad,  

D ist rict O ne, Wi l l isto n .  

W h i l e o i l  h a s  h a d  t h e  most atte ntion i n  Wi l l iston ,  w e  a re p roud to be 

a b le to boast of a noth e r  bus i ness ut i l i z ing the natu ra l reso u rces fo u n d  

i n  o u r  a rea . 

Leo n a rd ite m i n i ng h a s  d iversified o u r  eco n omy a n d  h a s  ta ken 

a dva ntage of a natu ra l  res o u rce tru ly u n iq u e  to t h is state . Leo n a rd ite 

h as bee n m i ned in the W i l l isto n a rea s i nce 1964, p rovi d i n g  steady 

e m p l oy m e nt t h ru the u ps a n d  downs of the oi l  i n d u stry. 

When Leo n a rd ite P rod u cts took over the present fac i l ity in 2008 

(form erly Geo Reso u rces ) ,  they d ivers ified t h e i r  ma rket fro m j u st o i l  to 

both o i l  a nd agri c u l t u re .  Leo n a rd ite Prod ucts ' predecessor so ld 90% of 

t h e i r  materia l as a n  add it ive for water-ba sed d ri l l i ng fl u i d s; 95% of what 

Leo n a rd ite P rod u cts se l ls today is  to the agricu ltu ra l  i n d u st ry as  a 

fe rt i l i zer  a d d it ive o r  so i l  a m e n d ment.  

Leo n a rd ite fro m N o rth Da kota is  re p uted to be the best in  the world 

a n d  is u sed as  a bench m a rk fo r q u a l ity of oth e r  h u m ates. F rom what I 

u n d e rsta n d  the two N o rt h  Da kota leonard ite m i n es a n d  t h e  m i n e  i n  

Wyo m i ng a re t h e  o n l y  leona rd ite m i n es i n  N o rth A m e rica n with the 

p roper a l ka l i n e  so l u bi l ity for use as an add itive for o i l  d ri l l i ng fl u ids  ( n ot 

t h e  d ri l l i ng fl u id s  ge nera l ly used i n  the Bakke n ) .  It is  ge n e ra l ly used as  

an  add it ive i n  wate r-based d ri l l i ng fl u ids used eith e r  fa rt h e r  south o r  

off-shore.  



Leona rd ite is a p ri m a ry sector co m pa ny. Al l of t h e i r  p rod u cts a re so ld  

o utside N o rth Da kota and 17-25% of the i r  sa les a re outs ide the U n ited 

States . That mea ns l eo n a rd ite m i n i ng b ri ngs new m o n ey in to the 

co m m u n ity a nd the State of  North D a kota . 

Cu rre ntly Leo n a rd ite P rod u cts e m p l oys 30 peo ple  fu l lt ime a n d  o pe rates 
I 

24/7 . As a n  exa m pl e  of working with oth e r  b u s i n ess a n d  h e l p i n g  with 

W i l l isto n's i nfrastruct u re, a neigh bor ing b u s i n ess in W i l l isto n has 

a p pl ied to the hea lth  d e pa rtment to use the p its e m ptied of leo n a rd ite 

fo r a n  i n e rt l a ndfi l l .  Th is is a rea l ben efit beca use of the d e m a n d s  o n  

W i l l isto n's  e nt i re i n fra struct u re .  

Leo n a rd ite P rod u ct w o u l d  l i ke t o  increase t h e i r  m a r kets a n d  i nvest 

m o re in t h e i r  fa c i l ity yet a re re l u cta nt to do so d u e  to the taxing 

structu re i m posed by the federa l  govern me nt. We'd l i ke to see 

Leo n a rd ite P rod u cts g row but seve ra l cha nges n eed to ta ke p l ace.  

There is  somet h i ng we ca n d o  to help Leo n a rd ite P rod u cts a nd oth e r  

leo n a rd ite m i n i ng a nd p rocess ing co m p a n ies i n  t h e  state g row a n d  

p rosper.  I t 's  ca l led SB 2377 We a s k  you t o  exc l u d ed leon a rd ite fro m 

the d efi n it ion of coa l a n d  d efi n e  Leo n a rd ite as  a d a rk col o red, soft, 

e a rthy o rga n ic rock that is h igh i n  h u m i c  ac id content fo rmed fro m 

l ig n ite.  

Tha n k  yo u a n d  I w i l l  sta n d  for q u est ions .  H owever if yo u wa nt the right 

a nswers you may want to ask those wa it i ng to test ify who have the 

expert ise.  

M r. Cha i r m a n .  
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March 13, 2015 

Proposed Amendments to Engrossed SB 2377 

Page 1, line 3, after "38-12-01," insert "section 38-12-02," 

P. 1, remove lines 16 through 18 and insert, Coal means a dark-colored, compact. and earthy 
organic rock with less than forty percent inorganic components. based on dry material, formed 
by the accumulation and decomposition of plant material. The term includes lignite in both 
oxidized and nonoxidized forms. whether or not the material is enriched in radioactive materials. 
The term does not include leonardite. 

P. 1, line 13 insert 
SECTION 1. AMENDMENT. A new section to chapter 1-01 of the North Dakota Century Code is 
amended and reenacted as follows: 

Leonardite - Definition . 
Leonardite means a dark - colored. soft. earthy organic rock that is high in humic acid 
content formed from the oxidation of lignite. 

Page 2, after line 2, insert: 

SECTION 3. AMENDMENT. Section 38-12-02 of the North Dakota Century Code is amended 
and reenacted as follows: 

38-12-02. Jurisdiction of commission. 

The commission has jurisdiction and authority over all persons and property, public and private, 
necessary to enforce effectively the provisions of this chapter. to the extent not covered in chapter 
38-14.1. Subject to the provisions of section 38-08-21 , the director of mineral resources shall act 
as a supervisor charged with the duty of enforcing the regulations and orders of the commission 
applicable to the subsurface mineral resources of this state and the provisions of this chapter. 
The commission has authority to make such investigations as it deems proper to determine 
whether facts exist which justify action by the commission. The commission acting through he 
director of mineral resources has the authority: 

1. To require: 

a. The furnishing of a reasonable bond with good and sufficient surety, 
conditioned upon the full compliance with the provisions of this chapter, and 
the rules and orders of the commission prescribed to govern the exploration, 
development, and production of subsurface minerals on state and private 
lands within the state of North Dakota. The person required to furnish the 
bond may elect to deposit a collateral bond , self-bond, cash, or any 



alternative form of security approved by the commission, or combination 
thereof, by which a permittee assures faithful performance of all requirements 
of this chapter and the rules and orders of the industrial commission .  

b .  The delivery, free of charge, to the state geologist of the basic exploration 
data col lected by the operator, within th irty days of field collection of such 
data . This data must include: 

( 1 ) Sample cuts, core chips, or whole cores. 

(2) Sample logs, radioactivity logs, resistivity logs, or other types of electrical 
or mechanical logs. 

(3) Elevation and location information on the data collection points. 

(4) Other pertinent information as may be requested by the state geologist. 

The data so submitted is confidential for a period of one year when so 
requested by the operator and such period may be further extended upon 
approval by the commission. 

c. The fi l ing of monthly production reports in the manner prescribed by the 
commission and any other reports deemed necessary by the commission. 

d .  The conducting of al l  exploration, development, and production operations in 
such a manner as to prevent pollution of freshwater supplies, to provide for 
the protection of the environment and public safety, and to ensure the 
optimum recovery of the mineral resource. 

e .  The reclamation of al l  land d isturbed by operations regulated by this chapter 
to a condition consistent with prior land use and productive capacity. 

2 .  To regulate the dri l l ing and abandonment of exploration test holes and producing 
wells and all other exploration ,  development, production , and reclamation 
operations. 

3 .  To promulgate and to enforce rules, regu lations, and orders to effectuate the 
purposes and the intent of this chapter. 

4.  To inspect al l  exploration , development, and production sites. For the purposes of 
this subsection, the director of mineral resources or the director's representative 
shal l have access to al l  exploration , development, or production instal lations for 
purposes of inspection and shall have the authority to require the operator's aid if 
it is necessary and is requested ."  

Renumber accordingly 
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Chairman Porter and Committee Members of the House Energy and Natural 
Resources Committee, 

What this bill does: 
Removes leonardite from the definition of coal in North Dakota by removing three words: 
"both oxidized and" 

Defines Leonardite as follows: 
Leonardite means a dark-colored, soft, earthy organic rock that is high in humic acid 
content formed from the oxidation of lignite. 
[For a definition of humic acids, refer to the cover page of the Humic Product Trade 
Association newsletter attached with exhibits] 

The Bureau of Land Management (BLM) and the Office of Natural Resource Revenue 
(ONRR) are charging exorbitant royalties on North Dakota leonardite using rules and 
regulations that apply to Federal coal. This is creating economic hardship and competitive 
disadvantages for Leonardite Products today and will do the same for other businesses 
wishing to mine leonardite on federal coal and mineral reserves in North Dakota. 

Why: 

Leonardite is not considered coal in any other state in the Union. 

Officials from the BLM told Senator Hoeven's office and me that as long as leonardite is 
considered to be coal in the State of North Dakota the BLM will consider Leonardite to be 
coal when mined in this state. 

Currently, Leonardite Products has three appeals with the ONRR, since they ordered us to 
pay 12.5% of our gross proceeds on each ton sold. This makes our per ton royalty 
anywhere from $9.93 to $18. 75 per ton, depending on the grade. That royalty rate leaves 

no margin for profit. 

In comparison private leonardite royalties range from $.30 per ton to $1.00 a ton. [Exhibit 
A - Historic and Current Royalty Rates for Leonardite severed in ND WY, NM and 

Utah] 

\ 



Lignite coal companies pay between $.27 to $.SO per ton on State Trust lands and 2.2% of 
their selling price for the federal coal. Private lignite royalties range between $.08 and $.58 
per ton. [Exhibit B - Excerpt from Leonardite Products Royalty Rate Reduction 
Petition regarding lignite royalty rates] 

Currently, Leonardite Products has a Category Five Royalty Rate Reduction petition with 
the BLM to enjoy the same royalty rate the three lignite mining companies in the state 
achieved through the process in 2004. Leonardite Products petition for an application was 
submitted in March 2014 and is still being edited in the Billings, MT BLM office. From 
Billings the petition will go to Washington, DC and if DC approves, Leonardite Products will 
be allowed to~ for the royalty rate reduction. However, a royalty rate reduction alone 
will not satisfy the inequality of charging leonardite a coal royalty. 

We're not arguing today about who owns the leonardite, just that it not be defined as coal. 
In the Maurice Tanner decision, the Interior Board of Land Appeals ("IBLA") held that 
humate is a mineral that the United States reserved under the Stock Raising Homestead 
Act, and in the process of classifying humate, the IBLA equated leonardite as humate and 
humate as a salable material. Maurice Tanner, 141IBLA373 (1997). In accordance with 
the Maurice Tanner decision, several Bureau of Land Management ("BLM") planning 
documents classify leonardite and/or humate as salable minerals. In addition the IRS does 
not treat leonardite as lignite (1971 Revenue Ruling 71-494) and the OSM has taken the 
position leonardite is not coal (ND regulatory program Fed. Reg. 37423-01). [Exhibit C is 
an excerpt from Leonardite Products ONRR appeal with more details on the Maurice 
Tanner decision and why leonardite should be a saleable mineral.] 

The business models for mining lignite coal used in energy development and leonardite 
mine and processing center are completely different. Using the same formulas for 
collecting coal royalties on leonardite, do not take into consideration the differences in 
mining, volumes, customers, uses, processing, pricing and competition. 

We consulted the Public Service Commission Reclamation Division Director Jim Deutsch 
and with State Geologist, Edward Murphy. These two discussed how to make these 
changes work within the State and have contributed to the bill proposed today. 

Attorneys within the PSC have suggested changes, which we've incorporated. 

The Office of Surface Mining, within the Department of the Interior, does not consider 
leonardite coal and has deferred management of such to the ND PSC Reclamation division. 

We contacted the North Dakota Land Department. Drew Combs, Director of Minerals 
Management, consulted their attorney, before telling me this proposed change in the 
Century Code would not affect the current coal leases the State holds with lignite or 
leonardite companies. 



We are not asking for this rate reduction in order to avoid working with reclamation or 

paying severance taxes. I met with the Tax Department last July and again with Linda 

Leadbetter in February. There is no objection the revised severance tax we are proposing. 

We are asking to be relieved of the $.02 for the Lignite Research Fund and a 30 per cent 

reduction shrinkage in the drying process. [The 2 0 1 1- 2 0 1 4  Taxab le Coal Severed by 

County is attached.] Leonardite Products is in Williams County and American Colloid is in 

Bowman County. 

I've been in contact with all three lignite mining companies, BNI, Westmoreland and North 

American Coal in North Dakota. BNI has been helpful by providing us with information for 

our BLM petition and ONRR appeals. BNI  is aware of this pending legislation and have no 

objections. We've worked with the LEC and North American Coal to overcome their 

objections. 

When leonardite is no longer included in the definition of coal: 

Future mining expansion for American Colloid, Leonardite Products or others will be 

possible at reasonable royalty rates. Leonardite, a natural resource unique to North 

Dakota, reserved by a federal coal and mineral leases will not be ignored. 

The BLM and ONRR will no longer be able to demand excessive royalties based on the 

argument they are following federal rules and regulations stipulated by North Dakota State 

Laws. 

Our congressional delegation will be able to assist with Leonardite Products' negotiations 

without being told by the federal government that they are simply following North Dakota 

Law. 

In 2008, when we invested in Leonardite Products, North Dakota was much different; there 

was no oil boom going on. We wanted to build a primary sector business to diversify and 

grow the local economy while providing employment and a return for our investors. Had 

we not bought the mine and plant, it would be shut down. We employ 30 people in 

Williston. We are proud to have built an agricultural market for leonardite. Last year at the 

Williston Economic Development annual meeting, Leonardite Products was awarded the 

Small Business Development Center Agricultural Entrepreneur Award. A copy of that is 

attached to my testimony. With a reasonable royalty rate, hope to expand our operation to 

keep up with the domestic and global agricultural and oil demand for North Dakota 

Leonardite. 
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Humic Products News 
OFFICIAL NEWSLETTER OF THE HPTA •SEPTEMBER 2012 

Follow us on m humictrade.org 

Official terms/definitions approved 
The efforts put forth by the HPT A in cooperation with Association of 

American Plant Food Control Officials (MPFCO), starting in November of 
2010, culminated on August 7, 2012 with the AAPFCO Terms and Defini
tions Committee officially approving the terms Humic Acids and Humates. 
Out of the thirteen terms submitted to the committee, the terms submitted 
by HPTA were the only items approved. The new official terms are; 

T-64 Humic Acids - are the portions of the alkali extracted humic substances that are insoluble in 
strongly acidic solution. They will precipitate from the alkali extract in acid solutions of pH 2 or less. 
They can be used as either soil amendments, foliar application, or blended with liquid fertilizers. 

T-65 Humates - are the salts of humic acids. 

s almost all 48 states, Puerto Rico and Canada are members of MPFCO, and as member states 
to the terms and definitions in the AAPFCO Official Publication for guidance in consistent fertil

labeling, the humic industry is now in a position of strength when using the terms humic acids and 
humates on fertilizer labels. 

mbership drive continues 

HPTA UpmminitEvents 

ASA, CCSA, SSSA Annual Meeting 
Booth #433, October 21-24 
Duke Energy Center & Hyatt Regency 
Hotel 
Cincinnati OH 
www.acsmeetings.org 

HPTA General Membership Meeting 
Wednesday, October 24, 8:00AM-12N 
Buckeye AB, Hyatt Regency Hotel 
Cincinnati OH 
RSVP: info@humictrade.org 

ARA Conference & Expo 
Booth# 405, November 27-29 
Manchester Grand Hyatt, San Diego CA 

HPTA is growing through continuing efforts to reach out to humic product professionals. Pictured above is a postcard developed to 
contact potential members in the fertilizer industry who may have missed our booth at the Southwest Fertilizer Conference. Our pres
ence at industry conferences, meetings and expos such as those list,,,,bove, is helping to increase HPTA membership. 



Exhibit A 

Historic & Current Royalty Rates for Leonardite Severed in ND, WY, NM & Utah 

Company Lease Dates Royalty Per 

Geo Resources/( Constance Ryan May 1998 $.30 per ton 160 acres, 
Nelson Mine) Estate 1964-1974, $.47 Williams 

in 1980 and County, ND 
$.56 per ton in 
1988 to 2006. 

Geo Resources Bureau of Land December 1, $.10 per ton 320 Acres, 
Management 1964 year 1-5 Williams 
(Federal Lease) $.125 per ton County, ND 

year 6-10 
$.15 per ton 
year 11 on 

Geo Resources Hardy Salt $.35 ton first 35 acres 
Company two years and 

$.40per ton for 
eight years. 

American Colloid Edwin October 2006 $1.00 per ton One quarter ( 
Tompkins $.50 applied to 40 acres) 

surface damage, 
$.50 mineral 
production 

American Colloid State of December 30, $.25 per ton 10 acres, 
ND/School 1999 Bowman 
Lands County, ND 

American Colloid Robert and April 4, 1997 16 acres, 
Myrtice Perkins Bowman 

County, ND 
American Colloid Leonard & May 1, 1991 $1.00 per ton 1350 acres 

Carol Page Adams and 
Bowman 
County, ND 

Morningstar, current $3-5.00 per ton, 15 acres open, 
Pueblo Alto & Includes lease San Juan 
Star Lake Mines Mined dry county, New 
/Mesa Verde, Mexico 
New Mexico 
Miracle Rock current $3-5.00 per ton, 162 acres 
Mining/ Live Include lease Emery, Utah 
Earth, Utah Mined dry 
Wyoming Black 2013 BLM rate 1.21 per ton 
Hills Bentonite 
(leonardite mine) 



Exhibit B 
Excerpt from Leona rdite Prod ucts Petit ion for a Roya lty Rate Reduction rega rd i ng Lignite Roya lty Rates 

S u b m itted to the BLM in M a rch 2014 

Lignite Mine Royalty Rates- Non Federal 
The non-federal royalty rates listed below were taken from the leases included in the NDPSC mining 

permits l isted above. Each permit contains multiple leases. Many of the non-federal royalty rates for the 

North Dakota Lignite mines were established in the 1970's and have been renewed in twenty year 

increments since. The non-federal royalty rates listed below are representative of the various non-federal 

royalty rates for each lease yet do not include rates for every lease inside each permit area; a list of every 

lease and royalty would be lengthy and repetitive. 

The Beulah Mine pays the State of North Dakota $0.25 (25 cents) per ton or 6 percent of the price per ton 

of coal. Private coal leases vary in price from $0.08 (8 cents) per ton to $0. 1 2  ( 1 2  cents) per ton or 1 . 2  

percent of the average value per ton, less adjustments such as taxes and material used to mine to 62.5 per 

cent of $0.60 (60 cents) which equals $0.375  (37.5 cents) or 3 & Y2 the average value per ton of coal less 

materials and taxes. 

The Freedom Mine pays the State of North Dakota $0.25 (25 cents) per ton or 6 percent of the price per 

ton of coal. 1 It appears the highest royalty paid to private coal lease holders is $0. 1 2  ( 1 2  cents) per ton, yet 

the majority of private lease holders are paid $0.08 (8 cents) or $0. 10  ( 10 cents) per ton mined. 

Falkirk also pays the State of North Dakota $0.25 (25 cents) per ton or 6 percent of the price per ton of 

coal. Consistently the private coal leases pay a royalty of $0. 10  ( 10 cents) per ton, which includes a $0.02 (2 

cent) allowance for surface damage, in essence paying a royalty of $0.08 (8 cents) per ton mined. 

According to BNI Coal, most Center Mine leases are e itl1er for $0. 10  ( 10 cents) per ton surface and $0. 10  

( 10 cents) or $0. 1 5  ( 1 5  cents) per ton for coal mined. 

Between 1 980 and 20 1 2, the Savage Mine in Richland County, MT mined 9,724,528 tons of coal. The Best 

Available Figures of Cumulate Royalty Payments from Montana Surface Mining list the federal royalties paid by 

the Westmoreland Savage mine through December 20 1 2  to be $4,097,226.00, private royalties were 

$ 1 ,506, 1 09.00 totaling $5 ,603,335.00. Assuming the two tables found on the State of Montana web site 

used to compile the information above are accurate and cover the same time period, the average royalty rate 

paid to both the US Government and private coal owners is $0.58 (58 cents) per ton. 

The contracts each mining company has with their customers is not readily public information, therefore 

the value of each ton of coal is not available for this report. Thus, the value determination for the royalty 

rates based on percentages of the value of the coal is not available in this petition. Nor are the deductions 

allowed such as materials and taxes deducted from the value of each ton mined and sold. However 

1 According to the North Dakota Department of State Lands, the royalty may have been renegotiated since this 

report was written. 



,-

according to the notice in the Federal Register, the federal royalty is 2 .2 percent of the value of coal, thus 

the federal government should have access to the value of each ton of coal for the federal permitted coal. 

Leonardite Products is paying a royalty of 1 2.5%. Until August of 20 1 3  the unit value for that percentage 

was $ 1 5.35 on each mined ton. The royalty paid on tons mined from the federal lease NDM..065329 

between 2005 and August of 20 1 3  was $ 1 .92 per mined ton. The Office of Natural Resource Revenue 

(ONRR) issued an order in August 20 1 3  stipulating the 1 2.5% royalty be paid on the gross proceeds of tons 

sold. Thus the average royalty per ton sold is near $ 13 .00 per ton. 2 

It is clear the royalty charge to Leonardite Products on the tons mined and sold is considerably higher 

than any of the royalty rates charge to the lignite mines in Mercer, McLean or Oliver counties in North 

Dakota or in Richland County, Montana. 

2 Since this was written in 2013, Leonardite Prices have raised their price per ton, thus the royalty rate on one 

grade of processed Leonardite is over $18.75. 

? 



Exhibit C 

Excerpt from Leonardite Products ONRR Appeal 

Leonardite Should be treated as a Salable Mineral. 

The substance known as leonardite does not constitute coal but is a mineral material such as peat, 

humus, or humate. Mineral materials, which are also known as salable minerals, are governed by the 

Minerals Material Act of 194 7 and are not assessed royalty in same manner as coal, which is a leasable 

mineral. Thus, it is improper to assess royalties on leonardite based on the method for assessing royalty on 

coal. 

In the Maurice Tanner decision, the Interior Board of Land Appeals ("IBIA") held that humate is a 

mineral that the United States reserved under the Stock Raising Homestead Act, and in the process of 

classifying humate, the IBIA equated leonardite as humate and humate as a salable material. Maurice 

Tanner, 141IBIA373 (1997). In its analysis, the IBIA noted that "humate" is a broad term sometimes 

characterized as "carbonaceous claystone or shale rich in humic matter." Id. at 376. The IBIA also noted 

that ever since 1979, the official statement of position from the BLM and the Solicitor's Office was that 

"humate was a reserved salable mineral." Id. at 378. More importantly, the IBIA equated humate with 

leonardite: "the term 'humate' has also been applied to a form of weathered coal called 'leonardite' .. .. " 

Id. at 376. By noting that the terms "humate" and "leonardite" both indicate the same substance, the 

Maurice Tanner decision shows that leonardite is a salable mineral distinct from coal. 

In accordance with the Maurice Tanner decision, several Bureau of Land Management ("BLM") 

planning documents classify leonardite and/or humate as salable minerals. Specifically, the 2004 Mineral 

Occurrence and Development Potential Report, prepared in conjunction with the Resource Management 

Plan for the BLM Field Office in Casper, Wyoming, expressly lists leonardite as a mineral material: 

"Mineral materials such as sand and gravel, moss rock, flagstone, rock aggregate, riprap, leonardite, and 

scoria are available on demand for sale or free use within the Casper Planning Area." U.S. DEPARTMENT 

OF THE INTERIOR, BLM, MINERAL OCCURRENCE AND DEVELOPMENT POTENTIAL REPORT 3-3 7 (2004) 

available at 

htm://www.blm.gov/pgdata/etc/medialib/blm/wv/programs/planning/rmps/casper/docs.Par.64130.File . 

dat/mr.pdf [hereinafter Wyoming BLM Mineral Report]. The Wyoming BLM Mineral Report goes on to 

list leonardite as one of the primary salable minerals within the Casper Planning Area, id. at 3-41, and 

characterizes leonardite as a substance with a high humic acid content, with primary uses being a drilling 

mud thinner and fertilizer, id. at 3-45. 

Similarly, planning documents from other BLM field offices use the term "humate" to describe 

leonardite-like substances and categorize humate as a salable mineral. For example, the BLM Field Office in 

Rio Puerco, New Mexico uses the term "humate" to broadly encompass "oxidized coals, carbonaceous 

shales and mudstones, and organic rich sandstones" whose most desirable feature is a high humic acid 
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content. U.S. DEPARTMENT OF THE INTERIOR, BLM, MINERAL RESOURCE POTENTIAL AND REASONABLY 

FORESEEABLE DEVELOPMENT: FINAL REPORT 95 (2010) available at 

htrp:Uwww.blm.gov/nm/st/en/fo/Rio Puerco Field Office/rpfo planning/rofo draft rmp.html (follow 

"Mineral Potential Report 2010" hyperlink) [hereinafter New Mexico BLM Mineral Report). The New 

Mexico BLM Mineral Report notes that the most common uses for humate include soil conditioners, plant 

nutrients, and drilling fluid additives, and that humate formations are located near coal seams. Id. at 95-96. 

The BLM Field Office in Moab, Utah, has a similar description of humate, and both the Rio Puerco and 

Moab field offices list humate as a salable mineral. New Mexico BLM Mineral Report, 79, 95; U.S. 

DEPARTMENT OF THE INTERIOR, BLM, MINERAL POTENTIAL REPORT 31, 32 (2005) available at 

http:Uwww.blm.gov/pgdata/etc/medialib/blm/ut/moab fo/rmp/background documents/mineral paten 

tial. Par .3 749 3. File .da r/M ineralPotentialReportComplete-N oMaps. pdf. 

BLM's treatment of leonardite as a mineral material distinct from coal is not limited to planning 

documents. There is at least one leonardite mine located in Wyoming, and BLM manages this mine under 

mineral materials regulations and not the regulations for leasable materials: "Attachment 1 shows a self

bond is being held in the matter of a mine permit for weathered lignite (leonardite) within the Casper Field 

Office. The BLM issued the subject leonardite sale under the mineral material regulations." U.S. 

DEPARTMENT OF INTERIOR, BLM, INSTRUCTION MEMORANDUM NO. WY-2010-001, ACCEPTABLE FORMS 

OF FINANCIAL GUARANTEES FOR LOCATABLE MINERAL PLANS OF OPERATION AND NOTICES, AND 

EXCLUSIVE MINERAL MATERIAL SALES 3, available at 

http:ljwww.blm.gov/pgdata/etc/med ialib/blm/wy/resources/ efoia/IMs/2010. Par.3 5 2 98. File .dat/wy2010-

001. pd f. Moreover, the serial register page for this leonardite mine (Serial No. WYW-175554) lists the 

commodity as a mineral materials in the same class as "soil/other, peat/humus." 

The Maurice Tanner decision and BLM's treatment of leonardite is consistent with other federal 

agencies. The Office of Surface Mining Reclamation and Enforcement ("OSM"), and the Internal Revenue 

Service ("IRS") also have taken positions that leonardite is distinct from coal. In a 1971 revenue ruling, the 

IRS determined that leonardite was a separately identifiable mineral distinct from lignite (a low quality coal) 

and would not be taxed as lignite: "The term 'leonardite' has a commonly understood commercial meaning 

as a separately identifiable mineral possessing properties and characteristics that distinguish it from lignite . 

. . . " Rev. Rul. 71-494, 1971-2 C.B. 247. Similarly, the "OSM has taken the position thatleonardite is not 

'coal .... "' North Dakota Permanent Regulatory Program 59 Fed. Reg. 37423-01 Quly 22, 1994). A letter 

sent to the Reclamation Director of the North Dakota Publix Service Commission confirming OSM has no 

jurisdiction over leonardite mining in North Dakota. 

Leonardite is consistently classified as a separate mineral distinct from coal. Where coal is a 

leasable mineral, leonardite or humate constitutes a salable mineral under the Minerals Material Act of 

194 7. Thus, assessing royalties on leonardite, a salable mineral, based on the method for assessing royalty 

on coal, a leasable mineral, is improper. 



Taxable C 

QtrNr Comoany BOWMAN MCCLEAN MERCER OLIVER WILLIAMS 
2011 American Colloid 78,015.24 

BNI Coal Ltd . 4,201 ,554.00 
Coteau Properties 13,639, 122.00 
Falkirk Mining Co. 7,377,408.00 
Leonardite Products 8,028.00 

Dakota Westmoreland 
2,919,954.48 

2011 Total Total Tons 78,015.24 7 ,377 ,408.00 16,559,076.48 4,201,554.00 8,028.00 
$0.375 Severance Tax $ 29,255.72 $ 2,766,528.00 $ 6,209,653.68 $ 1,575,582. 75 $ 3,010.50 

$0.02 Lignite Energy Research F $ 1,560.30 $ 147,548.16 $ 331,181.53 $ 84,031.08 $ 160.56 
2012 American Colloid 108,620.99 

BNI Coal Ltd. 4,373,589.00 
Coteau Properties 12,974,746.00 
Falkirk Mining Co. 7,815,624.00 
Leonardite Products 7,316.00 

Dakota Westmoreland 
2,310,577.29 

2012 Total Total Tons 108,620.99 7 ,815,624.00 15,285,323.29 4,373,589.00 7,316.00 
$0.375 Severance Tax $ 40,732.87 $ 2,930,859.00 $ 5,731,996.23 $ 1,640,095.88 $ 2,743.50 

$0.02 Lignite Energy Research F $ 2,172.42 $ 156,312.48 $ 305,706.47 $ 87,471.78 $ 146.32 
2013 American Colloid 41 ,947.00 

BNI Coal Ltd. 3,652,547.00 
Coteau Properties 13,782,716.00 
Falkirk Mining Co. 7,537,847.00 
Leonardite Products 14,893.50 

Dakota Westmoreland 
2,473,234.14 

2013 Total Total Tons 41,947.00 7,537,847.00 16,255,950.14 3,652,547.00 14,893.50 
$0.375 Severance Tax $ 15,730.13 $ 2,826,692.63 $ 6,095,981.30 $ 1,369, 705.13 $ 5,585.06 

$0.02 Lignite Energy Research F $ 838.94 $ 150,756.94 $ 325,119.00 $ 73,050.94 $ 297.87 
2014 American Colloid 86,366.00 

BNI Coal Ltd. 3,927,735.00 
Coteau Properties 14,432,335.00 
Falkirk Mining Co. 7,860,470.00 
Leonardite Products 9,644.00 

Dakota Westmoreland 
2,759,399.92 

2014 Total Total Tons 122,611.00 9,849,495.00 21,221,507.92 4,932,398.00 9,644.00 
$0.375 Severance Tax $ 45,979.13 $ 3,693,560.63 $ 7,958,065.47 $ 1,849,649.25 $ 3,616.50 

$0.02 Lignite Energy Research F $ 2,452.22 $ 196,989.90 $ 424,430.16 $ 98,647.96 $ 192.88 

*Updated with information from http://www.nd.gov/tax/coal/pubs/ 
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Leona rd ite Prod ucts wi ns Ag ricu ltu re Entrepreneu r 
Awa rd for 20 14 

W i l l iston Economic Development 

It may sou nd a bit odd now, but the winner of the outsta n d i ng a g ricu lture 
business award actu a l ly got its sta rt i n  the o i l  a n d  gas i n d ustry .  When th is  
pa rticu l a r  W i l l iston busi ness was fou n d ed i n  1964 it created a n d  sold a n  
additive t o  water based d ri l l i n g  fl u ids .  

By 2008, 90 percent of  the com pa ny's materi a l s  went to the oi l  fie ld ; but at  
the ti me the price of  o i l  price was fl u ctuati ng . It was that year that Ka rl 
M erk, M a ry M a h a r, Rod Sm ith a n d  Cherie H a rms col l a borated with other 
i nvestors a n d  took over the operation with an eye on d iversify i n g .  They 
formed Leonard ite Prod ucts a n d  co ncentrated on a g ricu ltu re .  

They eventu a l ly developed three d ry g rades of Leon a rd ite a n d  two l i q u i d  
p roducts with the trade n a m e  "SOURCE. " 

S i nce 2008 the n u m ber of tons sold has i ncreased by more th a n  250 percent 
a n d  nearly 1 0,000 g a l lons of the l i q u i d fert i l izer add itives a re sold per year 
to fert i l izer m a n ufactu rers a ro u n d  the world . 

Leo n a rd ite is m i ned a n d  processed east of W i l l isto n .  It is a natu ra l  form of 
H U MATES, a n  oxid ized l ig n ite coa l u n iq ue to th is  a rea . Leon a rd ite Prod ucts 
has com petitors a l l  over the worl d ,  yet the materi a l  fou n d  i n  western North 
Da kota is favored beca use of the h i g her h u m ic acid content.  

Accord i n g  to Cherie H a rms, the "SOURCE" l i ne of prod ucts acts l i ke a soi l 
a m e n d ment, it l owers the p H  of soi l ,  adds orga n i c  materi a l  a n d  helps with 
moisture retenti o n .  

"It m a kes ferti l izers work better a n d  acts as a chelator. The better the soi l ,  
the hea lth ier t h e  p l a nts,"  s h e  says . 

Accepti n g  the S m a l l  Busi ness Development Center Ag ricu ltu re Entrepreneur 
Awa rd recently i n  W i l l iston were Ka rl Merk a n d  M a ry Mahar  of  Leonardite 
Prod ucts . 

J /  
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March 13, 2015 

Testimony on Senate Bill #2377 

Good morning, 

AMERICAN COLLOID COMPANY 

PERMITTING & RECLAMATION DEPARTMENT 
P.O. Box 2010 •Belle Fourche, South Dakota 57717 
(605) 892-6371 •FAX (605) 892-3178 

Mr. Chairman and members of the House Energy and Natural Resources Committee: 

My name is Lyndon Bucher and I am employed by American Colloid Company (ACC). ACC is 

an 88 year old company that is probably best known as the world ' s leading supplier ofbentonite 

products. It happens that leonardite is a complimentary mineral with bentonite products in the 

agriculture, drilling mud, and foundry markets. We have operated a leonardite processing plant 

in Gascoyne since 1957. Originally our leonardite was purchased from the Knife River Coal 

Mine across the road from our plant. It was simply considered overburden from their 

perspective. In the late ' 80s we procured a private mineral lease and mine permit. Last year we 

shipped a whopping 58,000 tons of leonardite by rail and truck. I recognize it is not many tons 

relative to other industries, but it is a linchpin to our overall business in the markets we serve. 

Furthermore, this operation provides a good livelihood to 28 local employees. I am here today to 

testify in support of Senate Bill #2377. American Colloid is asking for passage of this Bill so 

we can remain competitive in the leonardite market. Since 1980 we have utilized primarily 

private and some State mineral reserves near the plant in Gascoyne however, we have identified 

additional reserves nearby which are reserved to the United States. Federal minerals are 

managed by the Bureau of Land Management (BLM) under three general mineral classifications; 

Locatable minerals, Leasable Minerals, and Salable Minerals. This authority is given to BLM by 

Congress under three primary laws including the General Mining Act of 1872, the Minerals 

Leasing Act of 1920, and the Materials Act of 1947. It stands to reason that the BLM would 

classify a given mineral in the same category across the United States. In other words, gold is a 

locatable mineral in all 50 states, coal is a leasable mineral in all 50 states, and gravel is a salable 
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mineral in all 50 states. So you may appreciate my surprise to learn that this is not the case 

concerning leonardite. 

For example, the Wyoming BLM considers leonardite a salable mineral under the Materials Act 

and the Montana - Dakotas BLM considers leonardite to be a leasable mineral under the 

Minerals Leasing Act. (Phil Perlewitz, BLM Montana State Office, personal communication). 

According to the BLM, they are constrained to treat leonardite as a leasable mineral because of 

the broad definition of coal in the North Dakota Century Code. 

Leonardite has been recognized as a distinct and different subsurface material from lignite coal 

• since Dr. A.G. Leonard' s work in North Dakota' s deposits in the early l 900 ' s. It is the 

particularly high humic acid content in leonardite that makes it highly desirable for use in 

products serving the previously mentioned industries. According to Youngs and Frost at the 

U.S. Department of Interior Lignite Research Laboratory in Grand Forks, "Leonardite is a 

coallike substance similar in structure to lignite, but significantly different in its oxygen and ash 

contents. " (emphasis added) (Exhibit A, Humic Acids from Leonardites - - A soil conditioner 

and Organic Ferti lizer, Roger Youngs & Clyde Frost, USDI Bureau of Mines, Grand Forks, ND) 

Wyoming acknowledged the difference between leonardite and coal from a regulatory standpoint 

after the passage of the Surface Mine and Reclamation Control Act of 1977. In 1982, Wyoming 

Governor Ed Herschler wrote to the Director of Office of Surface Mining (OSM) in the 

Department oflnterior explaining his State' s justification for classifying leonardite as a "noncoal 

• mineral". (Exhibit B, letter from Gov. Ed Herschler to J .R. Harris, Director of OSM) 



• 

• 

,µ6 
Page3 

The Director's response letter acknowledges that leonardite has distinguishing physical 

characteristics compared to lignite. To quote from his letter, "/would agree with you that these 

properties- lower Btu/lb values, higher oxygen and moisture content, a 20-fold increase in an 

alkaline solution base, and, more particularly, the fact that lignite is a compact material while 

leonardite is soft and earthlike- do, indeed, demonstrate that leonardite is a separate and 

distinct mineral. " (Exhibit C, reply letter from J .R. Harris, Director of OSM to Gov. Ed 

Herschler) Shortly thereafter, a letter was received by Mr. Ed Englerth, Director of the 

Reclamation Division of the North Dakota PSC from the Northwest OSM Field Office indicating 

"that the three leonardite mines in North Dakota are no longer under OSM jurisdiction." (Exhibit 

D, letter from William Thomas, Director Northwest OSM Field Office to Mr. Ed Englerth) In 

1984 Governor Herschler further clarified the classification of leonardite with the BLM as a 

salable mineral as demonstrated in a Memorandum of Understanding between the State of 

Wyoming and BLM. This MOU specifically includes leonardite as mineral materials (salable 

minerals) along with the usual sand, gravel, scoria, etc. (Exhibit E, Page 2 of 7 Supplement to 

Memorandum of Understanding No. WY 19 for Management of Surface Mining and Exploration 

for Mineral Materials on Public Lands). 

You may be asking yourself, "Why should North Dakota care what Wyoming is doing?" The 

answer lies in competition for economic development. The difference between the cost and 

permitting burden to develop federal salable mineral vs leasable mineral is astronomical. The 

• disposal process for leasable minerals is conducted through what is known as a Lease By 

Application (LBA). 

3 



• 

• 

./ 
·~~ 

Page4 

This application approval process typically takes 4-5 years and requires significant investment in 

pre-lease exploration and environmental studies by the proponent before BLM will determine if 

they will lease the mineral. The proponent must hire a 3rd party consultant to write an 

Environmental Assessment or an Environmental Impact Statement. The current BLM royalty 

rate for federal leasable leonardite in North Dakota is over $15 per ton. 

On the other hand, the disposal process for a salable mineral is much more tolerable. It is a 

fairly straightforward process where one simply requests BLM dispose of a certain deposit. The 

BLM will determine if there is any preclusion from selling the defined deposit and if not, 

proceed with either a competitive sale or non-competitive contract sale. A mine and reclamation 

plan must be submitted and approved. I am told that the entire process typically takes 6 - 18 

months. The 2013 BLM published royalty rate for leonardite in Wyoming is $1 .21 per ton. Of 

course, in both cases, the project proponent must also comply with all State regulations for a 

mine permit application. 

In conclusion, I hope I have been able to provide a good understanding of why this bill is 

important to American Colloid Company. Leonardite truly is a different material than lignite 

coal, not only in its physical properties, but also in the markets where it is applied because of 

those properties. What seems like a very straightforward application of policy can be clarified 

by the changing of just a few words in the North Dakota Century Code. Yet, the impact can 

make a substantial difference for small producers in North Dakota like American Colloid and 

• Leonardite Products. It is extremely difficult to compete in the world market place when we 

must pay 12 times more than our competitors for the raw material; only because of BLM's 

interpretation of North Dakota' s Century Code. 
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I!IJ?.ITC AC1DS FROM IEOf'IARD~ -- A SOIL coriomoNER 
AfiD ORGAIUC FERrIL!ZE.R 

Roger \1. Youngs and CJ.yde M. h'ost 

U. $. Dep~nt of the Interior, Grand Forks 
IJ.gnite Research Laboratory, Bureau of Mines, 

Grand Forks 1 N. D~. 

The tern "hwnc acid" was first applied 1n lB26 by Sprengcl (9) to that bro'Wll 
a.ii:orphous :precipitate which is obtained cy ad.difying the alkali extract of decayed 
organic matter in soil. Since the inception of the term, humic acids have been 
extracted not oc..cy from soil. but wo from peat, brow coal, ondized bitum.nm!s coal, 
and even from arti!'iciai. material.s obtained in the laboratocy ~ action of inorg3ll.ic 
acids or CY.id.iring ag'!!nts on carbob;;rd.rates, proteins, and pb.e~ol.s. Odin (8) in 
1922 redefined !rumic acids as yellow-brow to black-brown substances of unlmo·.m 
constitution, fo.t"!l!ed in nature by decO!!lpasition of organic :na.teri.a.l.s under a.toos
,;>heric influence or in the laboratory by chemical action. iilmic acids can split off 
hydrogen ions and form typical salts vi.th strong bases 3.lld usuall,y are insoluble in 
water, soluble in a.lke.l.i, aod reprecipitated by acid. In general, humic acids are 
not chemica.lly unti'orm substances, but are hydrophilic, reversible colloids Yi.th 
molecular ·.;eights varying i'ro~ 300 to as high as 10,000 units. ·l'heir micelles 
carry a negative charge. The a.lkali solubility of humic acid is due to carboxyl 
and phenolic hydroxyl groups which account for about 22 percent of the veight of 
the !llOlecule. 

Humic acid is an essential part of soil. It is this material, :present in good 
soil, that fixes nitrogen, makes avail.able to the plant, tb.rougll base exchange, the 
soil nutrients, and improves the physical structure of the soil. In recent years, 
micb resea.rcll has been conducted, particularly in IDdia, Japan, Germany, Russia, 
and France, on replenishing the depleted humic acids of soils with the so-cal.led 
"regenerated humic acids" obtained ey oxidation of coal. The;;e regenerated acids 1 

•rhich closely rese:mbl.e the nat-.iral humic acids, have either been 8'!.ded directl;r 
to the soil or first supplemented with plant nutrients. Greenhouse and field tes~s 
have shown tha.t these humic a.cid preparations 1.l:!prove plant yields (3), decrease 
loss of moisture !rom t~e soil ( 6) 1 and increase the workability of tb.e soil (2). 

As a. convenient and commercial source of hU1:1ic acids, e;ctensive ~serves of 
natura.J.J.y-oxidized lie;:Ute occur with virtua.J..l.:; a.ll lignite outcrops in North Dakota. 
This ns.tur~·-oxidi~ed material, which contains up to 86 percent hwnic acids on a 
J:l.Oistu.re-an.d-ash-tree bas is, has been g1 ven the Ila.me "leon.a.rdi te 1 " a...'f"ter A. G. 
Leonard, first director of the l{orth Dakota. Geological Survey, who did :iruch o! the 
early si;udies on these deposits (l). teona.rcllte !s a eoa..W.lte substance similar 1n 
structure to lignite, but significantly Cif'ferent in its o:cygen a.cd ash contents. 
In Table l the ultimate analyses of lignite, leonardite, lignite oxidized with air 
in the laboratory a.t 150° C, and bumic acid extracted :f'rom l.eona.rdite •nth l1T !!a.OH 
a.re compared. The ash content of leonardite ·ra.ries frOJ:I mine to mine but is •Jsua..LI.y 
bet-ween 15 and 30 percent on a moisture-free basis • 

1 , 
! 
1 , 
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Asb (mt) 
Hydrogen {ma.t) 
Carbon {me.!) 
NitroGen {m.f') 
Oxygen {mt) 
Sul.f'ur-{m.f'} 

TABLE l. - ~oolyses Of lipp.itic materials, percent 

Humic acid extracted 
Oxidized tram leonardite 

Leonarcllte Li&nite lignite by lli ?JaOH 

18.r 10.0 l0.7 3.9 
4.o 5.1 2.9 3.4 

65.2 7;'.!.8 65.4 63.5 
l.3 i.2 1.4 1·3 

26.6 19·9 29.2 31.1 
2.9 l.O l.l 0.7 

Nitrogen-enriched coel. humic fertilizers bave· ?'eceived nm.ch en;>hasis 1n the 

13. 

past fer.r yee.rs. Recent investigations bave indicated that these p?'oducts perform 
vell as conventional fertilizers and release n1trogan more slovly. The main problem 
in technolcia:r 1s to develop a product 'With sufficiently-high nitrogen content (around 
20 pct) which v1ll still. remain commercie.lly competitive. 

To determine 1t leonardite could be lllll!IOniated to a product containing sufficient 
nitrogen· tor use as an organic fertilizer, samples were prepared by three different 
methods: (l) Ammoniation in an aqueous slurry, (2) amm:>Diation in an upward ~ving 
gas stream tbrough a col'lll!ll of' dried leonar<lite, and (3) ammoniation under pressure 
of' 2, 000 psig at 200° C. The nitrogen ai:ial.yses of these variously e.z:moniated 
leonardite samples and the analysis of an aqueously ammon.1ated humic acid extracted 
f'ro1:1 leon.ardite appear in table 2. The increase of' nitrogen content or leona.rdite, 
even under radical conr:Utions, is not sufficient for it to be used as an organic 
tertUizer. T"ne nitrogen content of the e.11m:miated humic acid increased 2.5 times 
over that of' tbe correspondingly ammoniated leoilard1te SBllJPle. The higher ash 
content, as vall as the 15-percent nonhuii:ic carbonaceous ca.terial in the leona.rd.ite, 
accounts tor the decreased ?'eactiv1 ty 'Iii th Qiillllonia. Therefore 1 to prepare a high• 
n1tro~en organic fertilizer, the humic acids wuld first have to be e.'Ctracted. from 
the leonard.ite. 

Sarrple 

Leona.r<lite 
Hw:dc acid 

es of various am::ioniated. s er cent 
( M:iisture-f'ree bas is 

~thod or ammoniation 
1 2 3 

2.82 ll.15 

~OV'mI OF ID.n•IIC ACillS FROM LEOIWIDITE 

On~ pa.rt of the vork at this laboratory was to find an inexpensive, rapid method 
for obta:l:ninG from leonardite bulk quantities of lo~r-ash i:J.umic e.cids which could be 
used 1n preparing a soil conditioner and hi.::;h-llitrogen-conteot organic fertilizer. 
Th~ hucic acids in leonardita are bound to the ash lar~ely as insoluble calcium 
ssJ.ts . T"oerafore , t o recover the hw:dc acids requ.1.res not only a llhysics.l m~ans 

7 



• 14. 

• 

• 

of l'el!IOving the cl.q and sand, but also a chemical treatment to displace the calci\zm 
ion. In the past 1 e.lkal1 extraction of the humic acids with removal ot the insol
ubles by centri:f'Uging the humate solution was the standard procedure tdr obtain-
ing low-ash humic acids (5). The a.l.ka.l.1 extraction process, however, requires 
not only fresh alkali for ea.ch lot ot hum1c acid prepared but also an equivalent 
a.mount of' acid. to set the hum.1c acid tree, both of' which are used ·up in the process. 
The large volJ..unes of water, 'lhich must be used to obtain a low-a.sh product, plll.s 
the unfilterabl.e nature of' the alkali humate solution and acid-precipitated humic 
acid, make the al.kal..1 extraction of' humic acids anattractive. The problem of 
el.iminating alkali extraction as the method of preparing kiv-ash humic acids was 
apProached by t'wo ditterent routes: ( l) Removillg the ash physic~ and chemica.L:cy 
from the leonardite 1 leaving a carbonaceous product conta.1.ning aroUDd 85 percent 
humic acid, and (2) extracting the bumic acid .from the l.eona.rdite with ' an organic 
solvent that could be reclaimed for f'Urther extractions. 

Float-Sink Process. Figure l schematic&l.ly represents the process that was 
used in our experi.l!!ents. Partially-dried, pulverized l.eonardite vas added to a 
sepa.ratory i'unnel conta.in:1.ng CCl,. as the dense medium. The fioat .f'raction containing 
the bumic acids was transf'erred 1:0 a filter, and the CC1

4 
vas removed. The product 

va.s washed :first with a dilute H S0
4 

solution, then with warm water. The resu1ts ot 
this experiment appear in table 3. A ZnCl,, solution was tried in place ?f CC1

4
, _ but 

absorption of the solution on the carbonaceous material caused the latter to al.nit, 
resulting in a low yield ot humic material. 

T.A.Bl:E 3. - An examination of the float-sink process, moisture-free '"va.sis, 
results given 1n percent 

Feed 
ASii 

17-7 

Product 
Yield Ash Humic Acid 

73.1 3.5 89,0 

Ta111ngz 
Yield Ash 

17.4 56.8 

Note - flot included in data is loss of "a.ter-sol.uble material.. 

Flotation Process. The :flotation process for ash separation is schematical.13' 
depicted 1.n figure 2. The as-received, pulverized leonardite was added to the 
flotation cell, which contained a. lignite-tar creosote fraction as a frothing agent. 
The froth was coll.ected on a filter, and the filter cake was washed with dilute 
H SO 1 followed by warm water, Resul.ts of' a typical. experiment 1n this process · 

::! 4 4 appear 1.n table • 

~IE 4. - Anal;ysis of the flotation process, ;percent 

Feed Product 
HJ1sture Ash (Iilf) 1·1o1sture Ash {mr) Yield {!llf) 

9.5 18.2 6.o J.3.6 

Organic-Solvent 3xtraction Process. The use of an organic solvent for 
extraction of hUI:lic acids would be !DDSt attractive ti' tbe solvent could be reclaimed 
by distillation and reused without reaction with or being absorbed on the humic 
acids. Polansky and Kinney (7) made an atensive s~:r of organic solvents and 
solvent mixtures regarding their a.bilit7 to disperse oumic acids fro~ nitric acid
oxidized bituminous coal. They concluded that the most economical and most easily 
ha.ndl.ed solvent for the commercial extract i on of humic acids i s a ~ of 

) 
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acetone and wter. Fo11kes acd Frost (4) shoved tijat an acetone-vater solutiori 'liOUJ.d 
extract bumic acids from leonardite provided the lecnardite was pretreated with 
dilute mineral acid. The amount of humic acids extractable was directly proportional. 
to the omunt of mineral acid. used in the pretreatment. The several prel1.mioary 
experiments conducted revealed that the most ef'f'icient e;ctraction vas accoll!plished. 
usicg one liter of 80-20 acetone-water (percent by' volume) 8.1ld. 10 g1'eli$ of HCl 
(basis: b;ydrogen chloride) per 100 gracs of leonardite (11?0isture-f'ree). Ten gre::is 
ot RCl per 100 grams of leonardite is sli8htly in excess ov the acid tba.t will be 
necessary to replace the calcium ion Vi.th hydrogen ions in an average leon.a.rd.ite 
san;ile. Sul.f'uric acid was tried in place of Rel as the source for the displacing 
B-ions, but the resulting caso., mixed vi.th the hW!lic acids, resulted in an un
!'llterable product with a high ash content •. In the first experiments, the l!lOde 
ot extraction vas a cauntercurrent colWllll· An acetotle-water-liCl pretreated l.eone.rd
ite slurry 'W&.S added to the top of the colu:mi vhlle a solution of acetone-water 
vas forced slowly upward through the slurry. The yields of tru.mic acids vere gooi, 
but the ash content of the product was high, indicating some carryover of ash. 
Later experiments shoved that sedimentation of ash and no~c carbonaceous ma
terial 1n e.n acetone-water-HCl solution is quite rapid; thus a simple settling tank 
replaced the countercurrent columc in the process. A nov diagram of tbe process 
appears in figure 3. The results of the experiments appear 1n table 5. 

Feed 
Ash (I:lf) 

17.8 

Uote - Not 

TABLE 5. - Ane.lys1s of the acetone-va.ter-HCl extraction of 
bumic acid fi'om leonardite, r.ioisture•free basis, 

percent 

Product 
Yield (mt') ash (mt) HaOH-soluble (!:If') 

El.ementa.l. 
(ma.f) 

1..8 96.8 
( c 63.5 
( R 3.8 

~ 
n l.O 
s 0.7 
0 31.0 

included 1n data 1s l.oss of water- and acid-soluble 

DISClBSIOP. 

Tailings 
Yield (l!lf) Asll (mf') 

31.1 38.2 

material 

A coJ:!Parison of the three processes investigated reveals the drawacks of the 
float-sink and the notation processes. The float-sink separation requires a non
polar ced.1'W:l1 carbon tetrachloride, which 1s absorbed to some extent on the 1eonard.1te. 
The use of CC4, p1us the fact that the leonardite 111USt be partially dried before 
separation, makes this process unattractive commerc1.ally. The flotation process did . 
not produce the desired results. Owing to the low hydrophobicity of leonard.ite, caused 
by the l.arge nUDber of carboxyl and hydroxyl groups on the micel.le 1s periphery, the 
yields of huI:li.c acids were l.ov and their asb contents high. Attee1pts to precondition 
the leonardite with a light neutral traction of coal ta.r to incre&se its hydropho
bicity fa11edo Changing the :f".rothiilg aeents several ti.mes also gave poor results. 
The acetone-~ter-HCl extraction of humic acids lends itself' l!lOst favorably to a 
cocmerci8.l process. The yield of low-a.sh product is high. The acetone is ee..s~ 
recovered by distlll.ation at a low teqierature, and the loss is very small. Acetone 
does not react with, nor is it absorbed on, the lrumic acids. The process requires 
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simple equipi:!lent (a sed1mentat1on setup works quite well), and the insolubles 
settle rapi~. 'lhe humic acids a.re easily filtered once the acetone is reCJOved, 
ll.Ild a. minimum amount of wash water is needed to obtain a. low•ash product. 

( l) 
(2) 

~'~ · 
(5) 

(6) 

(7) 
(8) 
(9) 
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Leonardite 

Float 

Dilute 
H2 S04 

Float- sink separator 
CCl4 Filter drier 

Dried 
product 

Sink 

Filter 

Fig. I Float- sink separation. 

Leonordite 

Float 

Toilin9s 

Diiute 
Hz S04 

Acid 
wash 

Filter drier 
Dried 
product 

Flotation cel I 

Tailings 

Fig.· 2 Flotation process. 

Leonordite 

Acetone
water
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Filtrate 
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Fig. 3 . Organic - solvent extraction . 
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J .  R .  Harr is , Director 
Of f i c e  of  Sur f a c e  Min ing 
U . S .  Department of the Inter i or 
Washington , o . c .  2 0 2 4 0  

RE :  Leon a rd i t e- - I s  I t  a Mater i a l  C l a s s i f ied a s  
Coal/Lignite for Pur po s e s  o f  the Sur f a ce Min ing 
Control and Rec l amation Act of 1 9 77 , P . L . 9 5- 8 7 ? 

Dear Pirector Harri s : 

I t  has come t o  my atten t i on tha t  the Wyoming Department 
o f  Environrnenta� Qual ity i s  fac ing an e a sy i s sue , made d i f
f i cult by old , br i e f  pol i cy s t atement s  f r om your o ff i c e . _ 

S everal State agenc i e s , inc lud ing the DEQ h av e  been approached 
by a company, to develop , mine and proce s s  l eonard i te a s  a-
supplement to b en ton ite in o i l  and gas , qri l l ing . Mi lchem , 
Inc . , h a s  thoroug�ly d emon strated that t�� · l eonard i t e  wh ich 
i t  proposes to mine is qu ite d i f f er en t  from l ign ite coals . 
Th i s  conclusion r e sted on s everal factor s : 

1 )  l eonard i t e  h a s  a l ower B TU/lb v a l u e  than coal , with 
a range be.tween 2 , 0 0 0  to 6 , 0 0 0  BTU/lb on a n  " as received " 
b as i s ;  

2 )  l eonard i t e  has a higher oxygen and moi s ture conten t  
a s  compared t o  l ig n i te ; and 

3 )  due to the humic a c id , it h a s  a 2 0 - f old increase in 
an alkal ine solut ion b a s e . 

P l e a se r efer to the attachmen t s  for add itional d e ta i l � 

Based on t h i s  demons tration , the Wyoming Depar tment o f.. 
Revenue and Taxat ion c l as s i f ied the l eonard i t e  a s  " o ther 

· 

valuabie d epo s i t s , "  r a ther than coa l .  Thi s  d e c i s i on wou ld 
not have been made l ightly , inasmuch as i t  drops the appl ic ab l e  
severance tax r ate s from 1 0 . 5  percent for coal to 2 percent.  

* 

Further , the Sta t e  Board of  Land Commi s s i on e r s  unanimously 
approved a requ e s t  to l e a s e  th e l eonard i t e  u s ing the standa rd 
ben ton ite lease ( al t er ed to r e ad " l eonard i te " ) , r a ther than 
the coal min ing l e a s e .  The Board took thi s  a ction b a s ed not 
only on the data suppl ied by M i l chem , but a l s o  as confirmed 
by Mr . Gary Gla s s , Wyom ing S tate Geol og i s t .  
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J .  R .  Harr i s , Dir e ctor 
Page 2 _ 
September 2 ,  1 9 8 2  

I have revi ewed your o ffice ' s  March and July , 1 9 8 0 , 
memoranda regard ing the proper c l as s i f ic at i on of leonard i t e . 
Eased on the se documen t s , i t  i s  apparent that l eonard i te 

. shou ld be con s id e r ed coal/l ignite for the purposes of SMCRA 
when , on the b a s i s  of the test method s ident i f i ed in ASTM D 
3 8 8- 7 7  the Calor i f i c  Value l imit ( B TU/lb ) i s  equal to or 
greater than 6 , 3 0 0  a nd equal to or l e s s  than 8 , 3 0 0  BTU/lb . 
By thi s l etter then , I am ad ivi s ing you that Wyoming will  
regard thi s  l eonard i te proposed to be mined by Milchem as a 
noncoal m in eral , b a s ed on : 

l )  the BTU/lb value o f  the l eonard i t e , wh i ch f a l l s  
below the 6 , 3 0 0  B TU /lb floor ; 

2 )  the fact that the mater ial i s  unsui table a s  fue l  in 
the form in whi ch i t  i s  found { al though the l eonard ite might 
conceivably be proc e s s ed to pr.ed uce a sub s tance whi ch cou ld 
be used as fuel , the proc e s s ing would consume more fuel than 
i t  would generate } ; · .,: . :-: 

•: . ·  · ·-: 

3 )  the enc l o s ed I RS Revenue Rul in g  7 1- 4 9 4 ; which don
c lud ed that the t e rm " l eonardi t e "  h a s . a . commonly unde r s tood 
commercial meaning as  a separately identifiab l e  miner a l  
pos s e s s ing prope r t i e s  and character i s t i c s  that d i st i n gu i sh i t  
from l ignite f or peicentage depietion purpo s e s ; and 

4 )  the c l e ar necess ity for concon f l i c t ing s tatement s  
from the d i fferent interes ted S tate agenc i e s . 

As you wel l  know , thi s  d e c i s ion a ffec t s  your o ffice , 
both in its over s i ght posture and for the AML tax a s s e s sment 
duti e s .  There fore , · to avo id . p r ob l ems w i th our approved S tate 
program ,  and prob l ems with conf l ic t ing · opin i ons which might 
sub s t antially a l t e r  M i l chem ' s future cour s e  of act ion , it i s  
imperat ive that y ou respond o n  thi s  i s sue as  soon a s  pos s ib l e . 
I am hopeful that a review o f  the enc l o s ed mater i al w i l l  
r e sult i n  your concurrence w i th thi s  l e tter . However , i f  any 
que st ions or con c e r n s  do ar i s e , p l e a s e  do not h e s it ate to · 
contact e i th Nancy Freudenthal in thi s  o f f ic e  ( 3 0 7 ) 7 7 7- 7 4 3 7 , 
or  Walter c .  Ack e rm an in the Department of Environmental 
Qual ity { 3 0 7 )  7 7 7 - 7 0 4 6 .  

· 

I look forward to hear ing from your of f i c e  on this 
i s su e .  With b e s t  regard s ,  I am 

EH : n fp 
Enc losures 
c c : Walter c .  Ack erman 

Teno Ronca l i o  
e - - - . .. . .. ..  _ _ _ ,. _  

13 
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Uni ted States Department of the Interior 
OFFICE OF SURFACE MINING 

Reclamation and Enforcement 
WASHINGTON, D.C. 20240 

N OV ? ?.  1982 
H o no r a b l e  E d  H e r s c h l e r  
G o v e r nor o f  Wyoming 
Chey e n n e , Wyoming 8 2 1 1 2  

D e a r  G overnor H e r s ch l et : 

I am wr i t ing i n  r e sp ons e t o  your l e t t e r  o f  S ept ember·  2 ,  1 9 8 2 , 
r ega r d i ng l e onar d i t e . 

L e t  me beg i n  by p r ov i d i ng you w i th t h e  r e a s o n i n g  wh i ch l ed to 
the d e c i s ion by the Off i c e  o f  s u r fa c e  M i n i n g  ( OSM o r  t h e  Off i c e )  
t h a t  leonar d i t e  was • co a l •  a n d  s u b j e c t  t o  t h e  prov i s ions o f  
T i t l e  I V  a n d  T itl e V o f  t h e  su r fa c e  M i n i n g  C on t r o l  a n d  
Reclama t ion Act ( SMCRA ) . I w i l l  t h e n  a t t empt to a dd r e s s  t h e  
pa r t i cu l a r  i ssues t h a t  you r a i s e d . 

t eon a r d ite i s  gene r a l ly r e cog n i zed a s  a n a t u r a l ly a l t e r e d  form 
of l ign i t e  wh i ch i s  one o f  the mater i a l s  tha t Cong r es s  d i r e c t e d  
b e  r e gu l a t ed · u n d e r  S MCRA . For e x ampl e ,  l eonar d i t e  i s  d ef i n e d  a s  
a • • • •  coal l i k e  s u b s t a n c e  • • •  a n a t u r a l l y  o x id i zed f o r m  of 
l i gn i t e  • • • Usual ly t h e  ma t er i al o c c u r s  a t  s h a l l ow depth s , over
lying o r  g r a d i ng into t h e  h a r de r  and mor e comp a c t  l ig n i t e  • • • •  • 

( Bu r e a u  of M i nes R . I . 5 6 1 1 , 1 9 6 0 ,  p . 2 ) · Th e  r ef e r e n c e  t o  t h e  
t h e r m a l  value o f  l i g n i t e  coal occu r s  a t. sect ion 7 0 1  ( 3 0 ) o f  S MCRA 
wh i ch d e f ines l i g n i t e  coal a s  • c ons o l i d a t e d  l i g n i t e  c o a l  h a v i n g  
l e s s  t h an 8 3 0 0  Br i t i s h  t h e r mal u n i t s  p e r  pound , mo i s t  and 
m i n e r a l  matter f r e e . •  N o t e  tha t t h i s  d e f i n i t ion does not p r o
v i de a l ower B t u  l im i t . T h u s , OSM concl uded t h a t  l e o na r d i t e  
wa s a form o f  l ig n i t e  c o a l  a rid t h e r e for e s u b j ect t o  b o t h  T i t l e 
IV a n d  T i t l e  v of S MCRA . ; :  

. ;  

As a ma t t e r  of Admin i s t r a t i on pol i cy ,  O S M  i s  now s e ek i ng to 
e l i m i n a t e  many b u r densome a sp e c t s  o f  o u r  r eg u l a t i on s ,  cons i s
t en t , o f  cour s e ,  w i th t h e  b o u nd s ·  o f  SMCRA . Thu s ,  I r ev i ewed 
v e r y  c a r efully your a r g uments t h a t  l eona r d i te shou14 not be . . · 
de f i ned a s  coal , but as a s �parate and d i s t inct m i n e r a l . · · · : : · 

. · • . . . 

F i r s t ,  you s t a t e  t h a t  Wyomi ng � eg a r d s  l eo na r d i te a s · a noncoal 
m i n e r a l  because i t  is u n s u i t ab l e  a s  a f u e l . H owev e r , S MC RA  
d o e s  n o t  r e s t r i c t  t h e  r e g u l a t i o n  o f  c o a l  m i n i ng t o  t h o s e  coa l s  
u s e d  a s  f uel . 

s e c o nd ly , you wr i t e  that l eona r d i t e  shou l d  be d e f i n e d  a s  noncoa l 
b e c a u s e  of th e I RS r u l i ng t h a t  l eo na r d i t e  i s  not a form of · 

l i g n i t e . Wh i l e  r e l e v a n t , t h i s  i n  i t s e l f  i s  not a c o mp e l l i ng 
ar gume n t  for a change i n  O SM ' s  t r e a tme n t  o f  t h e  ma t e r i a l . r 
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Honorable Berschler 
-·-

A third point you make about your decision on leonardite is the 
necessity to resolve conflicting statements from different 
State agencies. I would agree that uniformity in this matter 
is important, but I would not agree that the necessity for 
agreement among state agencies is a reason for OSM's defining 
leonardite differently than in the past. 

2 

Fourth, you pointed out some distinguishing characteristics of 
leonardite, as compared to lignite; and it was this argument 
that I found most convincing. I would agree with you that these 
properties--lower Btu/lb values, higher oxygen and moisture 
content, a 20-fold increase in an alkaline solution base, and, 
more particularly, the fact that lignite is a compact material 
while leonardite is soft and earthlike--do, indeed, demonstrate 
that leonardite is a separate and distinct mineral. I recognize 
that there are other agencies within the Department of the 
Interior that may •treat leonardite differently than OSM. Please 
bear in mind that my de.cision pertains only to regulation under 
SMCRA. 

I recognize that the situation presented in your letter is tine 
which requires the exercise of judgment because of the fact · 
that it is not a black or white problem. Unfortunately, there 
is little specificity provided in the attachment to your letter 
about the pla~ned nature of the mining operations. Because of 
that, we will have to address your concerns in terms of a range 
of possible situations. 

situation 1. Leonardite occurs as a separate, and distinct 
mineral deposit and is mined by surface mining methods. In 
this situation leonardite would not be regulated under SMCRA 
because it is a material g~ologically distinct from the lignite 
coal addressed in section 701. · 

., 

Situation 2. If the extraction of lignite is incidental to the 
extraction of leonardite or other minerals and the lignite · 
extracted does not exceed 16 2/3 per centum of the minerals 
removed for purposes of commercial .use or sale, unde~ the 
provisions of Section 701(28) of SMCRA, the surface mining . 
_operator will not be regulated under SMCRA • 

.. • 
situation 3. A lignite mining operation is being conducted. 
Part of the deposit is leonardite. The leonardite is separated 
from the lignite prior to the first sale or use of the lignite 
and is then ~old. In this situation, though the mining opera
tion would be subject to the provisions of SMCRA, provided that 
adequate records are kept , t he separately- sold leonardite would 
not be subject to the reclamation fee provisions of Title IV • 

/(.p 
- - - - - - - - - - - - - ---------------
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Honorable Berschler 

This third approach is consistent with our position that 
reclamation fees are not payable on ash, rock, water or other 
impurities so long as they are removed prior to first sale or 
use. (30 CFR 870.12(b)(3)(i), Federal Register, June 30, 1982, 
p. 28594) 

I trust that this response· provides you with the necessary 
guidance. If you have ~ny questions, please do not hesitate 
to contact me. 

sincerely, 

Zs/J · R. Harris 

•• Director 

cc: New Mexico Field Office 
. . :~ . ·. -:...;"" .. 

- ~ 
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United States Department of the Interior 
OFFICE OF SURFACE M I N I N G  

Reclamation and Enforcement 

WYO M I NG ST ATE OFFICE 

Mr . Ed E ng l ert h 
D i rect o r , Recl amat i on Di v i �i on 
PSC , State of North Dakota 
Capi tol  Bui l di ng 
B i smark , North Dakot a 58505 
Dear M r .  Eng l erth : 

P.O. BOX 1 420 
MILLS, WYOMING 82644 

December 1 4 ,  1 982 

Encl osed i s  a copy of a l etter fr001 J .  R. Harri s ,  

the m i n i ng of l eonardite . Washi ngton has made the determi n at i on t h at the 

three l eonardi te m i nes i n  No rt h Dak ot a  are no l onger unde r OSM j ur i sdi ct i on .  

We wi l l  no l onger req u i re c op i es of i n s pect i on report s for those mi nes • 

Encl osure 

Si ncerel y ,  

Wi l l i am R .  Thomas , Di rect or 
Nort hwest Fi e l d Office 

1 4  
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BLM MOU WY-920-1 301 

SUPPLEMENT TO 
MEMORANDUM OF UNDERSTANDING NO. WY 19 

BETWEEN THE 

UNITED ST ATES DEPARTMENT OF THE INTERIOR 

BUREAU OF LAND MANAGEMENT 

WYOMJNG STATE OFFICE 

AND THE 

STATE OF WYOMING 

DEPARTMJ!;NT OF ENVIRONMENT AL QUALITY 

LAND QUALITY DIVISION 

FOR 

MANAGEMENT OF SURFACE MINING AND EXPLORATION FOR 

MINERAL MATERIALS (Salable Minerals) 

ON PUBLIC LANDS 

This is a Supplemental Memorandum to the general statewide Memorandum of Understanding 
(MOU WY 1 9) dated October 28, 1 975, between the Governor ofWyoming and the United 
States by and through the State Director, Bureau of Land Management, Wyoming, United States, 
Department of the Interior. This MOU (BLM MOU WY-920-1301) replaces MOU WY-93, 
signed by Governor Ed Herschler on August 8 1 984, and signed by Bureau of Land Management 
State Director Hillary A. Oden on August 9, 1984. 



• l ) 

•c· I ) 

1. Background and Authority. The Wyoming Department of Environmental Quality 
(WDEQ), Land Quality Division (LQD) and the Department of the Interior, Wyoming State 
Office, Bureau of Land Management (BLM) desire to work cooperatively to efficiently and 
effectively manage mineral material exploration ~d mining on BLM lands, including split 
estate lands. Split estate lands are lands where the surface and mineral owners are different. 
The typical ca,se is where the surface ownership is private and the mineral ownership is 
BLM. For the purposes of this MOU, public lands under the administration ofBLM will be 
termed BLM lands to differentiate from other public lands. The previous mineral materials 
MOU WY-93 between the BLM and LQD was signed in August of 1984. That MOU's 
purpose was to reduce duplication and foster coordination on bonding requirements for 
negotiated, competitive, and community pit mineral material sales on BLM surface. Since 
then, several bonding issues have arisen which require clarification, our respective 
regulations have changed, and permitting and inspection iss1,les require coordination in a 
more comprehensive manner. 

In Wyoming, mineral materials may include, but not be limited to, common varieties of sand, 
gravel, scoria (clinker), building stone, decorative stone, ballast, fill material, limestone, 
dolomite, clay, as well as petrified wood, leonardite, and other minerals not covered under 
the Mining Law of 1872 or Mineral Leasing Act Qf 1920. Common varieties may be 
disposed of under the Ma.terials Act (Act) of July 31, 1947 (61 Stat. 681) 8$ amended on July 
23, 1955 (69 Stat. 367). Petrified wood is disposed of under the Act of September 28, 1962 
(76 Stat. 652). These materials are also called saleable minerals and their use is authorized 
under 43 CFR 3600 through sales and free use pennits. The regulations in 43 CFR 3814 
govern coordination with the surface owner in split estate situations where the minentls are 
reserved to the United States but the surface is patented under the Stock Raising Homestead 
Act of 1916. 

This MOU does not cover uncommon varieties of these minerals, which are administered 
under the 43 CFR 3800 Mining Law Regulations and the Supplement to MOU WY-19 
between BLM and LQD for locatable minerals, signed November 19, 2003. 

The State's participation in this MOU is authorized by W.S. § 9-2-121, 35-11-102, and §35-
11-109(a)(ii), which recognize the policy of securing cooperation between agencies of the 
State and the Federal government in carrying out cooperative programs which are consistent 
with the constitution and laws of the State. 

Memorandum of Understanding between the 
Govqnor of Wyoming and the Bureau of Land Management, Wyoming 
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2. Purpose. The puipose of this MOU Supplement, hereafter referred to as MOU, is to: 

A. Clarify procedures for cooperation between BLM and LQD in pennitting, bonding, 
inspection, enforcement, and sharing of information for mineral material exploration, 
mining, and reclamation on BLM lands in Wyoming. 

B. Foster Federal-State coordination of procedures to prevent unn~ary or undue 
degradation as defined in Section 302 of the Federal Lands Policy and Management Act 
of 1976 (Public Law 94-579) with respect to mineral materials operations on BLM lands 
and to foster responsible land use with respect to mineral materials operations on BLM 
lands under existing laws and regulations; 

C. Prevent unnecessary administrative delay; 

D. Prevent, to the degree allowed by law, duplication of administration and enforcement of 
reclamation regulations governing the exploration for, or mining of, mineral materials 
under the Federal regulations in 43 CFR 3600 and the State Noncoal Rules and 
Regulations; and 

E. Minimize impacts to and ensure proper reclamation of those lands affected by exploration 
and/or mining, and assure that proper bonding is maintained. 

3. Scope. This MOU covers use of mineral materials from BLM lands including split estate 
lands in Wyoming except Title 23 authorizations issued to the Wyoming Department of 
Tran$JX>rtation for road-building materials from BLM lands c;m Federally-funded highway 
projects. Those are covered by a separate MOU (WY920-08-07-192) among BLM, the 
Wyoming Department of Transportation, and the Federal Highway Administration, signed in 
August, 2007. 

4. Area of Cooperation. The BLM and LQD jointly agree that: 

A. 

B. 

c. 

The BLM and LQD shall exercise appropriate responsibility and jurisdiction for the 
review and approval of all exploration and mining activity for mineral materials on 
BLM surface and split estate lands. Each agency shall coordinate separate 
authorizations and exchange information to the degree necessary to prevent 
inconsistent action. 

The BLM and L,QD shall assume responsibility for coordinating with the other agency 
for the review and approval of applications for all exploration and mining operations 
on BLM lands. · 

LQD will coordinate with BLM to verify surface and mineral ownership for all 
proposed mineral material mining activities and notify BLM of all actions involving 
BLM and split estate lands. 

Memorandum of Understanding between the 
Governor of Wyoming and the Bureau of Land Management, Wyoming 
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·- · )  

D. BLM will issue the free use pennit, mineral material sale contract or letter of 
authorization for exploration. BLM will provide LQD with surface owner consent 
where BLM manages the surface. 

E. LQD will issue Licenses to Explore by Dozing, Drilling Notifications, Limited Mining 
Operations (LMOs), Small and Reglilar Mine Pennits. 

· 

F. The BLM will have lead responsibility for analyzing archeological and paleontological 
resources, noxious weed issues, National Environmental Policy Act (NEPA) 
requirements, and compliance with the Threatened and Endangered' Species Act, the 
Migratory Bird Treaty Act, and the Bald and Golden Eagle Protection Act on BLM 
lands. 

G. The operator is responsible for submitting appropriate and complete fonns and 
applications to BLM and LQD. To the extent possible, the application shall contain 
information to satisfy all the requirements of the BLM and LQD in one document. 

H. The review of any proposed exploration, mining, and reclwnation plans, or 
applications for pennits, contracts, or letters of authorization shall be in accordance 
with the schedules and processes s.et in the attached BLM and LQD ''Wyoming 
Operating Guidelines: Management of Surface Mining & Exploration for Mineral 
Materi1ils (Saleable Minerals) on BLM Lands". Each agency shall notify the other 
agency of its review schedule, and infonn the other agency when additional time is 
needed. Lack of response will be interpreted as no comments, and the agency 
requesting the review will proceed with the pennitting action. 

I. BLM and LQD will coordinate with one another prior to final approval of an 
authorization. LQD may conditionally approve an application that contains some 
private surface and minerals to allow mining on the private portion of the pennit area, 
pending authorization from BLM for disturbance of BLM lands. LQD may also 
approve applications without BLM .authorization to avoid compromising statutory 
deadlines. BLM stipulations and mitigation measures may be incorporated into the 
LQD pennit, provided they are consistent witb LQD statutes and rules. The LQD may 
not declare an applicatlon for a small or regular mine permit technically complete until 
BLM has supplied mineral owner consent, unless statutory deadlines will be 
compromised. This may be in the fonn of a separate consent, or the approved contract 
where BLM bond concurrence is not necessary. 

J. BLM will not approve a contract, Free Use Pennit, or Letter of Authorization until the 
operator posts an approved reclamation bond with LQD, where bond concurrence is 
required. Because LQD approval of the bond instrument occurs when the permit is 
approved, the BLM will provide a separate surface owner consent to LQD. 

K. A committee consisting of representatives from BLM and LQD shall be established to 
review and/or modify operating guidelines established in this MOU as requested by 
either agency. The committee shall also be r(lSJ>Onsible for exchanging contact lists, 
unless such lists are maintained on agency web pages. 

Memorandom of Understanding between the 
Governor of Wyoming and the Bureau of Land Management, Wyoming 
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• --; G/ L. The BLM and LQD shall require any exclusive use access routes on BLM lands to be 
part of the acreage included in the mine area and included in the financial guarantee. 

5. Bonding (Financial Guarantee). The LQD shall establish the reclamation bond amount on 
BLM surface and split estate lands, where required by 43 CFR 3601 JO(d), 3602.14, or 
3604.25, and W.S. 35-11-417. BLM bond concurrence is only required when the BLM is the 
surface owner. The BLM ~hall review for bOnd adequacy and respond to LQD within 45 -

Tay$.. The bond will be redeemable by the Secretary oflnterior and the State of Wyoming, 
Department of Environmental Quality, Land Quality Division. BLM may impose additional 
reclamation bonds for Limited Mining Operations where LQD is restricted by statute to a 
specified bond amount per acre. In this case, LQD will hold the entire bond. When possible, 
BLM and LQD will conduct joint inspections to verify reclamation adequacy. LQD shall 
hold all reclamation bonds until release is authorized in writing by both agencies. For split 
estate, the bond is payable solely to LQD. 

LQD Annual Reports: The operator shall be responsible for providing updated reclamation 
bond estimates concurrently to both agencies when BLM surface is involved, on an annual 
basis. l3oth BLM and LQD shall review for bond adequacy. BLM will notify LQD within 
forty-five ( 45) days of receipt of the bonding information if the bond should be increased. If 
no r-esponse is received from BLM, LQD will proceed with the bond evaluation. LQD will 
copy BLM on the bond approval letter. 

In the eve11t of a bond forfeiture, LQD will administer the reclamation contract. 
Development of the reclamation plan will be coordinated between BLM and LQD where 
BLM is the surface owner. 

BLM may impose additional performance bonds for payment of sale contracts or for 
damages to private surface owners on Stock Raising Homestead Act lands independent of 
this MOU (43 CPR 3814). 

6. Inspection and Enforcement. 

A. 

B. 

c. 

D. 

Both agencies shall conduct inspections as needed to meet their individual regulatory 
requirements. Inspections should be conducted jointly when possible. 

All inspection reports and pertinent correspondence produced by one agency shall be 
promptly exchanged with the other as soon as they are complete. Inspection reports 
may be exchanged electronically, preferably with digital photos, GPS, and GIS data 
included. 

The BLM is responsible for production verification on BLM lands where a contract or 
free use pennit has been issued. 

Each agency shall promptly notify the other of all violations of applicable laws, 
regulations, pennits, and/or pennit requirements, along with the enforcement actions 
proposed or taken with respect to such violations. 

Memorandum of Understanding between the 
Governor of Wyoming and the l3ureau of Land Management, Wyoming 
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7. Administrative and Legal Provisions. 

A. Nothing in this MOU will be construed as limiting or affecting in any way the 
authority or responsibility of the LQD or BLM or as binding on either party to perform 
beyond their respective authority or to require either party to assume or expend any 
monies in excess of appropriations available. 

B. This MOU shall becqme effective as soon as signed by both parties and shall continue 
in force until formally terminated by either party. The termination shall follow a sixty 
(60) day notice in writing to the other agency regarding their desire to terminate the 
MOU. The MOU must be reviewed for adequacy and effectiveness as needed. 

C. Amendments to this MOU may be proposed by either party and shall become effective 
upon approval in writing by both parties. 

D. Any problems which cannot be resolved by the committee shall be referred to the next 
higher level of authority for resolution (LQD Administrator and BLM Deputy State 
Director of Minerals and Lands). 

E, Officials Not to Benefit: No member of, or ®legate to, Congress or resident 
commissioner shall be admitted to any share or part of this MOU or to any benefit that 
may arise there from. 

F. Entirety of Agreement: This MOU consists of seven (7) pages and attached 
"Operating Guidelines for Management of Surface Minerals & Exploration for 
Mineral Materials (Saleable Minerals) on BLM Lands" consisting of a total of thirty 
two (32) pages. This is a Supplemental Memorandum to the general statewide 
Memorandum of Understanding (MOU NO. WY 19) dated October 28, 1975, between 
the Governor of Wyoming and the United States by and through the State Director, 
Bureau of Land Management, Wyoming, United States, Department of the Interior. 
This MOU (BLM MOU WY-920-1301) replaces MOU WY-93, signed by Governor 
Ed Herschler on August 8 1984, and signed by Bureau of Land Management State 
Director Hillary A. Oden on August 9, 1984. 

All of the foregoing represent the entire and integrated agreement between the parties 
and supersede all prior negotiations, representations and agreements, whether written 
or oral. 

THE REMAINDER OF THIS PAGE WAS INTENTIONALLY LEFT BLANK 
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8. Signatures. The parties to this MOU, through their duly authorized representatives, have 
executed this MOU on the dates set out below, and certify that they have read, understood, 
and agreed to the tenns and conditions of this MOU as set forth herein. 

The effective date of this MOU is the date of the signature last affixed to this page. 

ST ATE OF WYOMING, by and through: 

~ ~-====~~ 
Matthew H. Mead Dafu 
Governor 

U.S. DEPARTMENT OF INTERIOR, BUREAU OF LAND MANAGEMENT, by and through: 

Date I I 

A 'ITORNEY GENERAL'S OFFICE: APPROVAL AS TO FORM 

~~-r/;()c.fSJ~ 
Marion Yoder 
Senior Assistant Attorney General 

~· c:> l. :rt;13 
Date 

Attachment: Wyoming Operating Guidelines: Management of Surface Mining & Exploraticm 
for Mineral Materials (Saleable Minerals) on BLM Lands 
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Presented by: l l lona A. Jeffcoat-Sacco, General  Cou nsel 
Publ ic Service Commiss ion 

Before: House Energy and Natural Resources Committee 
The Honorable Todd Porter, Chairman 

Date: March 1 3, 201 5  

TESTIMONY 

Mister Chairman and committee members, I am l l lona Jeffcoat-Sacco, 

General Counsel with the Public Service Commission. The Publ ic Service 

Commission asked me to appear today to request one small amendment to 

Engrossed Senate Bi l l  2377. 

The provisions in the engrossed bi l l  moving the j urisdiction over leonard ite 

exploration from chapter 38- 1 2 . 1  to chapter 38-1 2 (Sections 2 and 3 of the 

engrossed bill) raise an un intended jurisdictional conflict that we bel ieve can be 

resolved with the proposed amendment. Chapter 38-1 2 . 1  governs only coa l  

exploration .  Chapter 38-1 2 governs exploration ,  development and production of 

subsurface minera ls other than coal .  However, today, development and 

production of leonard ite is jurisd ictional  to the Publ ic Service Commission via 

chapter 38-1 4 . 1 ,  North Dakota's surface coal mining and reclamation law. It is 

our understanding that the bi l l  was never intended to affect that jurisd iction. 

Consequently, the Commission asks for an amendment to correct the conflict 

raised by these provisions in the engrossed bi l l . 

Mister Chairman ,  this concludes my testimony. I wil l  be happy to answer 

any questions. 

\ 



-----

PREPARED BY THE PUBLIC SERVICE COMMISSION 
March 12, 2015 

PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2377 

Page 1, line 3, after "38-12-01," insert "section 38-12-02," 

Page 2, after line 2, insert: 

"SECTION 3. AMENDMENT. Section 38-12-02 of the North Dakota 
Century Code is amended and reenacted as follows: 

38-12-02. Jurisdiction of commission. 
The commission has jurisdiction and authority over all persons and 

property, public and private, necessary to enforce effectively the provisions of 
this chapter, to the extent not covered in chapter 38-14.1. Subject to the 
provisions of section 38-08-21, the director of mineral resources shall act as a 
supervisor charged with the duty of enforcing the regulations and orders of the 
commission applicable to the subsurface mineral resources of this state and the 
provisions of this chapter. The commission has authority to make such 
investigations as it deems proper to determine whether facts exist which justify 
action by the commission. The commission acting through he director of mineral 
resources has the authority: 

1. To require: 
a. The furnishing of a reasonable bond with good and sufficient 

surety, conditioned upon the full compliance with the 
provisions of this chapter, and the rules and orders of the 
comm1ss1on prescribed to govern the exploration, 
development, and production of subsurface minerals on state 
and private lands within the state of North Dakota. The person 
required to furnish the bond may elect to deposit a collateral 
bond, self-bond, cash, or any alternative form of security 
approved by the commission, or combination thereof, by which 
a permittee assures faithful performance of all requirements of 
this chapter and the rules and orders of the industrial 
commission. 

b. The delivery, free of charge, to the state geologist of the basic 
exploration data collected by the operator, within thirty days of 
field collection of such data. This data must include: 
(1) Sample cuts, core chips, or whole cores. 
(2) Sample logs, radioactivity logs, resistivity logs, or other 

types of electrical or mechanical logs. 
(3) Elevation and location information on the data collection 

points. 



(4) Other pertinent information as may be requested by the 
state geologist. 

The data so submitted is confidentia l  for a period of one year 
when so requested by the operator and such period may be 
further extended upon approval by the commission. 

c. The fi l ing of monthly production reports in the manner 
prescribed by the commission and any other reports deemed 
necessary by the commission .  

d .  The conducting of a l l  exploration, development, and 
production operations in such a manner as to prevent pollution 
of freshwater suppl ies, to provide for the protection of the 
environment and public safety, and to ensure the optimum 
recovery of the minera l  resource. 

e .  The reclamation of al l  land d isturbed by operations regulated 
by this chapter to a condition consistent with prior land use 
and productive capacity. 

2 .  To regulate the d ri l l ing and abandonment of exploration test holes 
and producing wells and all other exploration, development, 
production ,  and reclamation operations. 

3. To promulgate and to enforce rules, regu lations, and orders to 
effectuate the purposes and the intent of this chapter. 

4 .  To inspect al l  exploration, development, and production sites. For 
the purposes of th is subsection,  the director of mineral resources or 
the director's representative shal l  have access to a l l  exploration ,  
development, or production instal lations for purposes of inspection 
and shal l  have the authority to require the operator's a id if it is 
necessary and is requested." 

Renumber accordingly 
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Draft amendments to First Engrossment of Engrossed SB 2377 

15.1008.02000 

March 18, 2015 at 9:50 p.m. 

Draft 2 from David Straley - Harms and Leonardite Products 

comments in red. 

**************************** 

SECTION 1 

Remove SECTION 1 of the bill (existing law definition of Coal stays as is) 

Does not include: "or is otherwise defined. 

************************************************* 

SECTION 2 

(No change) 

PSC and NDGS suggest this be removed from the amendment 

************************************************* 

SECTION 3. 

Page 2, line 9, replace 'The" with "For purposes of this chapter. 
T'1e rest of the sentence ·eads term does no in ude leona ·dite." 

************************************************* 

SECTION 4 

Page 3, line 1, replace "The" with "For purposes of this chapter. the 
The rest of the sentence reads term does not include leonardite." 

Page 3, replace lines 21 and 22 with" "Leonardite" means a dark-colored, soft. earthy organic 
rock that formed from the oxidation of coal. " 'that 1s not necessary 

************************************************* 



SECTION 5 through SECTION 16 

(No changes) 

************************************************* 

SECTION 17 

Page 14, replace lines 28-31 with "3. 
This subsection does not affect contracts. reservations, conveyances. or leases prior to August 
1, 2015, but applies to every contract, reservation. conveyance or lease of minerals thereafter. 
Any conveyance or lease of minerals grants. conveys, or leases any leonardite in the same real 
property, unless leonardite is excluded by name. and any reservation of minerals includes 
leonardite unless leonardite is excluded by name. 

************************************************* 

SECTION 18 

Page 15, line 4, replace "twenty-five" with "thirty-seven and one-half' 
Page 15, line 5 Remove " or for industrial purposes 
******************************************* 

SECTION 19 AMENDMENT. Section 38-11 .2-01 of the North Dakota Century Code is amended 
and reenacted as follows ; 

38-11.2-01. Definitions. 
In this chapter, unless the context or subject matter otherwise requires: 
1. "Agricultural production" means the production of any grass or crop attached to the 
surface of the land, whether or not the grass or crop is to be sold commercially, and 
the production of any farm animals, whether or not the animals are to be sold 
commercially. 
2. "Drilling operations" means the drilling of a subsurface mineral extraction well and the 
injection, production, and completion operations ensuing from the drilling which require 
entry upon the surface estate, and includes subsurface mineral exploration activities. 
3. "Mineral developer" means the person who acquires the mineral estate or lease for the 
purpose of extracting or using the subsurface minerals for nonagricultural purposes. 
4. "Mineral estate" means an estate in or ownership of all or part of the subsurface 
minerals underlying a specified tract of land. 
5. "Subsurface mineral" means any naturally occurring element or compound recovered 
under the provisions of chapter 38-12, but for the purpose of this chapter excludes 
coal , leonardite. oil and gas, sand and gravel, and rocks crushed for sand and gravel. 
6. "Subsurface mineral exploration activities" means any method of obtaining information 
relative to locating and defining subsurface minerals that results in surface 
disturbance. 
7. "Surface estate" means an estate in or ownership of the surface of a particular tract of 
land. 
8. "Surface owner" means any person who holds record title to the surface of the land as 
an owner. 



************************************************* 

SECTION 20 AMENDMENT. Sections 38-12.1-01through38-12.1-05 of the North Dakota 
Century Code are amended and reenacted as follows; 

38-12.1-01. Legislative findings. 
The legislative assembly of the state of North Dakota finds that: 
1. The discovery and evaluation of coal aRG-or leonardite deposits is advantageous in an industrial 
society. 
2. Coal aAG---or leonardite occurs hidden under the ground and must be searched for by diverse 
techniques, and that the search, exploration, or prospecting for coal af'.H'.ior leonardite is a 
necessary and expensive prerequisite to coal aAG---or leonardite extraction and for land use 
planning in coal-bearing af'.H'.ior leonardite-bearing areas. 
3. It is to the benefit of society to allow coal af'.H'.ior leonardite exploration and to require the 
information generated from exploration to be available to the office of the state geologist. 

38-12.1-02. Declaration of policy. 
It is hereby declared to be in the public interest to have persons engaged in coal af'.H'.ior leonardite 
exploration or evaluation report their findings to the office of the state geologist so that data on 
the location,_quantity, and quality of coal af'.H'.ior leonardite, and the characteristics of associated 
material, will be available to assist the state in determining what the attitude of the state should 
be regarding future development of coal af'.H'.ior leonardite resources. 

38-12.1-03. Definitions. 
As used in this chapter, unless the context otherwise requires: 
1. "Coal" means a dark-colored, compact, and earthy organic rock with less than forty percent 
inorganic components, based on dry material, formed by the accumulation and decomposition of 
plant material. The term includes lignite in both oxidized and nonoxidized fefms form, whether or 
not the material is enriched in radioactive materials. 

2. "Coal or leonardite exploration" means: 
a. The use of any technique which when applied to the surface of the land will aid in the 
discovery or evaluation of coal or leonardite or aid in determining the quantity and quality of 
coal af'.H'.ior leonardite present. It includes drilling or digging, excavating, core sample drilling 
and collection, diamond drilling, trenching, or any other type of penetration of the surface of 
the earth; or 
b. Environmental data gathering activities conducted for the purpose of establishing the 
conditions of an area prior to applying for a permit under chapter 38-14.1 . The provisions of 
sections 38-12.1-04 and 38-12. 1-05 are not applicable to such environmental data gathering 
activities unless the natural land surface will be substantially disturbed or such activities are 
located on lands designated unsuitable for mining under section 38-14.1-05. 

3. "Commission" means the industrial commission of the state of North Dakota. 

4. "Leonardite" means a dark-colored. soft. earthy rock that formed from the oxidation of lignite. 

4.§. "Permit area" means a county. 

5§. "Person" means and includes any natural person, corporation, limited liability company, 
association , partnership, receiver, trustee, executor, administrator, guardian, fiduciary, or other 
representative of any kind, and includes any department, agency, or instrumentality of the state 
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or of any governmental subdivision thereof; the masculine gender, in referring to a person, 
includes the feminine and the neuter genders. 
eI. "Road" means a surface or right of way for purposes of travel by land vehicles used in coal or 
leonardite exploration. A road consists of the entire area of the right of way, including the roadbed, 
shoulders, parking and side areas, approaches, structures, ditches, and surface. 

38-12.1-04. Jurisdiction of commission. 
The commission has jurisdiction and authority over all persons and property, both public and 
private, necessary to effectively enforce the provisions of this chapter. The director of mineral 
resources shall act as a supervisor charged with the duty of enforcing the regulations and orders 
of the commission applicable to the provisions of this chapter. The commission has authority to 
make such investigations as it deems proper to determine whether facts exist which justify action 
by the commission. The commission acting through the director of mineral resources has the 
authority: 

1. To require: 
a. The furnishing of a reasonable bond with good and sufficient surety, conditioned upon 
the full compliance with the provisions of this chapter, and the rules and orders of the 
commission prescribed to govern the exploration for coal or leonardite on state and private 
lands and roads used in coal or leonardite exploration within the state of North Dakota. 
The person required to furnish the bond may elect to deposit a collateral bond, self-bond, 
cash, or any alternative form of security approved by the commission, or combination 
thereof, by which a permittee assures faithful performance of all requirements of this 
chapter and the rules and orders of the industrial commission. 

b. The delivery, free of charge, to the state geologist of the basic data collected during the 
course of the exploration within a reasonable time as may be prescribed by the state 
geologist. The data so submitted is confidential and available only to the office of the state 
geologist for official purposes for a period of two years, and such period of confidentiality 
must, upon application, be extended for one-year periods by the state geologist, for a total 
period not to exceed ten years unless it is demonstrated that such period should be further 
extended in order to prevent possible resulting harm to the person, or the person's 
successors and assigns, who delivered such basic data to the state geologist. The basic 
data must include, if specifically requested by the state geologist and if the information . 
has been developed by or for a person conducting 
the exploration: 

(1) Sample cuts. 
(2) Drillers' logs, sample logs, radioactivity logs, resistivity logs, or other types of 
electrical or mechanical logs. 
(3) Elevation and location information on the data collection points. 
(4) Other pertinent information as may be required by the state geologist. 

2. To require the plugging, covering, or reburial in an appropriate manner so as to protect 
environmental quality, general health and safety, and economic values of all holes, pits, or 
trenches excavated during the course of coal or leonardite exploration. 

3. To promulgate and enforce rules, regulations, and orders to effectuate the provisions, 
purpose, and intent of this chapter. 

4. To inspect all drilling or exploration sites. For the purposes of this subsection, the director 
of mineral resources or the director's representative shall have access to all drilling or 



exploration installations regulated by this chapter for the purpose of inspection and sampling 
and shall have the authority to require the operators' aid if the director finds it necessary and 
requests it. 

5. Notwithstanding any of the other provisions of this section , the commission acting through 
the director of mineral resources shall require that any lands substantially disturbed in coal or 
leonardite exploration, including excavations, roads, and drill holes, and the removal of 
necessary facilities and equipment be reclaimed in accordance with the applicable 
performance standards of section 38-14.1-24. Reclamation must be accomplished to protect 
environmental quality, general health and safety, and economic values. 

38-12.1-05. Notice and drilling permit required - Exceptions - Limits on coal or leonardite 
removal. 

1. It is unlawful to commence operations for drilling for the exploration for coal or leonardite 
without first obtaining a permit from the director of mineral resources, under such rules and 
regulations as may be prescribed by the commission, and paying to the commission a fee of 
one hundred dollars for each such permit area. The permit application must include a 
description of the exploration area and the period of proposed exploration. The permit must 
be granted within thirty days after a proper application has been submitted. 

2. This permit may not be required: 
a. In an area where a permit to conduct either surface coal or leonardite mining operations 
is in effect pursuant to chapter 38-14.1; 
b. For holes drilled to guide excavating equipment in a·n operating mine; 
c. In areas where a drill hole is required by any other state agency; or 
d. For environmental data gathering activities that do not substantially disturb the land, 
unless the environmental data gathering activities are located on land designated 
unsuitable for mining under section 38-14.1-05. 

3. No person may remove more than two hundred fifty tons [226.80 metric tons] of coal or 
leonardite pursuant to an exploration permit without first obtaining a permit from the public 
service commission. 

************************************************* 

SECTION 21 AMENDMENT. Sections 38-15-01and38-15-02 of the North Dakota Century Code 
are amended and reenacted as follows; 

38-15-01. Policy. 
It is hereby declared to be in the public interest to foster, encourage, and promote the 
development, production, and utilization of all natural resources of coal, leonardite, oil, gas, and 
subsurface minerals in a manner as will prevent waste and allow a greater ultimate recovery of 
the natural resources, and to protect the rights of all owners so that the greatest possible 
economic recovery of natural resources be obtained in the state, to the end that landowners, 
royalty owners, producers, and the general public realize and enjoy the greatest possible good 
from these vital natural resources. 

38-15-02. Definitions. 
As used in this chapter, unless the context otherwise requires: 
1. "Coal" means all kinds of coal , and includes what is known as lignite coal , unless a 
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contrary intention plainly appears. 
2. "Commission" means the industrial commission. 
3. "Conflicting interests" means those interests of producers which are in conflict, so that 
full production and utilization by one producer is prohibited or impeded by the interests 
of another producer of a separate natural resource. 
4. "Gas" means all natural gas and other fluid hydrocarbons not hereinbelow defined as 
oil. 
5. "Leonardite" means a dark-colored, soft. earthy rock that formed from the oxidation of lignite. 
§§. "Natural resources" means coal , leonardite. oil , gas, and subsurface minerals as defined 
herein. 
eI. "Oil" means crude petroleum oil and other hydrocarbons, regardless of gravity, which 
are produced at the wellhead in liquid form, and the liquid hydrocarbons known as 
distillate or condensate recovered or extracted from gas other than gas produced in 
association with oil and commonly known as casinghead gas. 
+§.. "Owner" means the person who has the right to produce natural resources either for 
that person or others. 
8~. "Person" means any natural person, corporation, limited liability company, association, 
partnership, receiver, trustee, executor, administrator, guardian, fiduciary, or other 
representative of any kind, and includes any department, agency, instrumentality, or 
political subdivision of the state. The masculine gender, in referring to a person , 
includes the feminine and the neuter genders. 
910. "Producer" means the owner of a well or wells, or mine or mines, capable of producing 
coal , leonardite, oil , gas, or subsurface minerals. 
4-011. "Subsurface minerals" means all naturally occurring elements and their compounds, 
volcanic ash, precious metals, carbonates, and natural mineral salts of boron, 
bromine, calcium, fluorine, iodine, lithium, magnesium, phosphorus, potassium, 
sodium, thorium, uranium, and sulfur, and their compounds but does not include sand 
and gravel and rocks crushed for sand and gravel. 
-1-tjl. "Waste" means the inefficient utilization of reserves of oil, gas, subsurface minerals, or 
coal , leonardite. as the case may be. 

************************************************* 

SECTION 22 AMENDMENT Sections 38-18-05 and 38-18-07 of the North Dakota Century Code 
are amended and reenacted as follows; 

38-18-05. Definitions. 
In this chapter, unless the context or subject matter otherwise requires: 
1. "Agricultural production" means the production of any growing grass or crop attached 
to the surface of the land, whether or not the grass or crop is to be sold commercially, 
and the production of any farm animals, including farmed elk, whether or not the 
animals are to be sold commercially. 
2. "Disturbed" means any alteration of the topsoil of the land whether the alteration is for 
the purpose of exploring for coal or leonardite or for the purpose of carrying out an actual mining 
operation. 
3. "Mineral developer" means the person who acquires at least seventy-five percent of 
the mineral rights or a lease of at least seventy-five percent of the mineral rights for the 
purpose of extracting or using the mineral for nonagricultural purposes. 
4. "Mineral estate" means an estate in or ownership of all or part of the minerals under a 
specified tract of land. 
5. "Mineral lease" means any lease which purports to convey the minerals or rights 



relating to the minerals under a specified tract of land separate from the surface, and 
any other type of lease which gives or conveys rights to minerals. 
6. "Mineral owner" means any person or persons who presently own the mineral estate, 
their successors, assigns, or predecessors in title, under a specified tract of land by 
means of a mineral deed, or by an exception or reservation in the deed, grant, or 
conveyance of the surface, or by any other means whatsoever. 
7. "Minerals" means coal or leonardite. 
8. "Mining operation" means any type of activity, the aim of which is to discover the 
presence of minerals, or to remove the minerals so discovered from their original 
position on or in the land by any means whatsoever. 
9. "Surface estate" means an estate in or ownership of the surface of a particular tract of 
land. 
10. "Surface owner" means the person or persons who presently have valid title to the 
surface of the land, their successors, assigns, or predecessors in title, regardless of 
whether or not a portion of the land surface is occupied for a residence. 

38-18-07. Surface damage and disruption payments. 
1. Unless the mineral lease, surface lease, or consent statement executed by the surface 
owner provides for payments to the surface owner, the mineral developer shall 
annually pay to the surface owner a sum of money equal to the amount of damages 
sustained by the surface owner for loss of agricultural production caused by mining 
activity, provided that it can be shown that the land disturbed or to be disturbed has 
regularly been used for agricultural production. The amount of damages may be 
determined by any formula mutually agreeable between the surface owner and the 
mineral developer. The payments contemplated by this section only cover land actually 
mined, disturbed, or to be mined during the year or years during which agricultural 
production was actually interrupted and which land has not been restored to the level 
of agricultural productivity required by the plan submitted pursuant to chapter 38-14.1. 
The payments to be made hereunder must be made before December thirty-first of 
that calendar year in which the loss occurred. 
2. Unless waived by the owner of a farm building, if the coal or leonardite removal area of a 
surface 
mining operation comes within five hundred feet [152.4 meters) of any farm building, 
the mineral developer shall pay to the owner of the farm building either the fair market 
value of the farm building or the entire cost of removing the farm building to a location 
where the coal or leonardite removal area of the mining operation will not come within five 
hundred 
feet [152.4 meters] of such building or buildings. The payments contemplated 
hereunder are in addition to any payments required by the terms of any mineral lease, 
unless the surface owner is a party to the lease and the lease provides for damages 
as contemplated in this subsection in an amount not less than the amount which would 
be recoverable under this section. 
3. The rights granted to the surface owner by this section are hereby declared to be 
absolute and unwaivable, except as provided in subsection 2. Any instrument which 
purports to waive rights granted by this section is null and void and of no legal effect. 
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Sixty-fourth 
Legislative Assembly 
of North Dakota 

ENGROSSED SENATE BILL NO. 2377 

Introduced by 

Senators Bekkedahl , Bowman , Rust 

Representative Hatlestad 

1 A BILL for an Act to create and enact section 57-61-01 .9 of the North Dakota Century Code, 

2 relating to severance tax for leonardite; a-A&-to amend and reenact seotion 1 01 40, 

3 subseotion 7 of seotion 38 12 01 , subseotion 1 of seotionsubsection 5 of section 38-11 .2-01 . 

4 sections 38-12 .1-01 , 38-12 .1-02 . 38-12 .1-03, seotion38-12.1-04, 38-12 .1-05. and 38-14.1 -02, 

5 subsection 3 of section 38-14.1-05, subsection 3 of section 38-14.1 -13, subdivisions rands of 

6 subsection 1 of section 38-14.1-14, subdivision c of subsection 2 of section 38-14.1-14, 

7 paragraph 2 of subdivision e of subsection 3 of section 38-14.1-21 , subdivision b of 

8 subsection 4 of section 38-14.1-21 , subsections 1 and 1.1 of section 38-14.1-24, subdivision b 

9 of subsection 3 of section 38-14.1 -24, subsections 5, 10, and 18 of section 38-14 .1-24, section 

10 38-14.1-25, subdivision b of subsection 1 of section 38-14 .1-27, subsections 1, 3, and 4 of 

11 section 38-14.1-37, sections 38-15-01 . 38-15-02 . 38-18-05. and 38-18-07. and section 47-10-24 

12 of the North Dakota Century Code, relating to the definition of coal and leonardite; and to 

13 provide for application. 

14 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

15 SECTION 1. AMENDMENT. Seotion 1 01 40 of the North Dakota Century Code is amended 

16 and reenaoted as follows: 

17 1 01 40. Coal Definition. 

18 Wherm,•er the word "ooal" appears in the laws of this state, or in the resolutions of the 

19 legislative assembly, it means all kinds of ooal , and inoludes what is known as lignite ooal Q.D.Q 

20 leonardite, unless a contrary intention plainly appears or is otherwise defined. 

21 SECTION 2. AMENDMENT. Subseotion 7 of section 38 12 01 of the ~Jorth Dakota Century 

22 Code is amended and reenacted as follo'Ns : 

23 7. "Subsurfaoe minerals" means all naturally ocourring elements and their 

24 compounds, leonardite. volcanio ash , preoious metals, carbonates, and natural 
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1 mineral salts of boron , bromine, calcium, fluorine , iodine, lithium, magnesium, 

2 phosphorus, potassium, sodium, thorium, uranium, and sulfur, and their compounds, 

3 but does not include sand and gravel and rooks orushed for sand and gravel. 

4 SECTION 1. AMENDMENT. Subsection 5 of section 38-11 .2-01 of the North Dakota 

5 Century Code is amended and reenacted as follows: 

6 5. "Subsurface mineral" means any naturally occurring element or compound recovered 

7 under the provisions of chapter 38-12, but for the purpose of this chapter excludes 

8 coal , leonardite. oil and gas, sand and gravel, and rocks crushed for sand and gravel. 

9 SECTION 2. AMENDMENT. Section 38-12.1-01 of the North Dakota Century Code is 

10 mended and reenacted as follows: 

11 38-12.1-01. Legislative findings. 

12 The legislative assembly of the state of North Dakota finds that: 

13 1. The discovery and evaluation of coal or leonardite deposits is advantageous in an 

14 industrial society. 

15 2. Coal or leonardite occurs hidden under the ground and must be searched for by 

16 

17 

18 

diverse techniques, and that the search , exploration, or prospecting for coal or 

leonardite is a necessary and expensive prerequisite to coal or leonardite extraction 

and for land use planning in coal-bearing or leonardite-bearing areas. 

19 3. It is to the benefit of society to allow coal or leonardite exploration and to require the 

20 information generated from exploration to be available to the office of the state 

21 geologist. 

22 SECTION 3. AMENDMENT. Section 38-12.1-02 of the North Dakota Century Code is 

23 mended and reenacted as follows: 

24 38-12.1-02. Declaration of policy. 

25 It is hereby declared to be in the public interest to have persons engaged in coal or 

26 eonardite exploration or evaluation report their findings to the office of the state geologist so 

27 that data on the location, quantity, and quality of coal or leonardite, and the characteristics of 

28 associated material , will be available to assist the state in determining what the attitude of the 

29 state should be regarding future develo!Jment of coal or leonardite resources. 

30 SECTION 3. AMENDMENT. Subsection 1 of seotion 38 12.1 03 of the North Dakota 

31 Century Code is amended and reenaoted as follows: 
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1. "Coal" means a dark colored , compact, and earthy organic rook with less than forty 

percent inorganic oomponents, based on dry material , f.ormed by the accumulation 

and deoomposition of plant material. The term includes lignite in both oxidized and 

nonoxidized f.orms, whether or not the material is enriohed in radioactive materials. 

The term does not include leonardite. 

SECTION 4. AMENDMENT. Section 38-12.1-03 of the North Dakota Century Code is 

amended and reenacted as follows: 

38-12.1-03. Definitions. 

As used in this chapter, unless the context otherwise requires: 

1. "Coal" means a dark-colored, compact, and earthy organic rock with less than forty 

percent inorganic components, based on dry material, formed by the accumulation 

and decomposition of plant material. The term includes lignite in botR mcidizeel aRd 

nonoxidized fet:msform , whether or not the material is enriched in radioactive 

materials. For purposes of this chapter. the term does not include leonardite. 

2. "Coal exploration" means: 

a. The use of any technique which when applied to the surface of the land will aid in 

the discovery or evaluation of coal or leonardite or aid in determining the quantity 

and quality of coal or leonardite present. It includes drilling or digging, excavating, 

core sample drilling and collection, diamond drilling, trenching, or any other type 

of penetration of the surface of the earth; or 

b. Environmental data gathering activities conducted for the purpose of establishing 

the conditions of an area prior to applying for a permit under chapter 38-14.1 . The 

provisions of sections 38-12.1-04 and 38-12.1-05 are not applicable to such 

environmental data gathering activities unless the natural land surface will be 

substantially disturbed or such activities are located on lands designated 

unsuitable for mining under section 38-14.1-05. 

3. "Commission" means the industrial commission of the state of North Dakota. 

4. "Leonardite" means a dark-colored. soft. earthy rock formed from the oxidation of 

lignite. 

5. "Permit area" means a county. 
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1 ~ "Person" means and includes any natural person, corporation, limited liability 

2 

3 

4 

5 

company, association, partnership, receiver, trustee, executor, administrator, guardian, 

fiduciary, or other representative of any kind, and includes any department, agency, or 

instrumentality of the state or of any governmental subdivision thereof; the masculine 

gender, in referring to a person, includes the feminine and the neuter genders. 

6 &.-7. "Road" means a surface or right of way for purposes of travel by land vehicles used in 

7 coal gr l~onardjte exploration. A road consists of the entire area of the right of way, 

8 including the roadbed, shoulders, parking and side areas, approaches, structures, 

9 ditches, and surface. 

10 SECTION 5. AMENDMENT. Section 38-12.1-04 of the North Dakota Century Code is 

11 amended and reenacted as follows: 

12 38-12.1-04. Jurisdiction of commission. 

13 The commission has jurisdiction and authority over all persons and property, both public 

14 and private, necessary to effectively enforce the provisions of this chapter. The director of 

15 ineral resources shall act as a supervisor charged with the duty of enforcing the regulations 

16 and orders of the commission applicable to the provisions of this chapter. The commission has 

17 uthority to make such investigations as it deems proper to determine whether facts exist which 

18 ustify action by the commission. The commission acting through the director of mineral 

19 resources has the authority: 

20 1. To require: 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

a. The furnishing of a reasonable bond with good and sufficient surety, conditioned 

upon the full compliance with the provisions of this chapter, and the rules and 

orders of the commission prescribed to govern the exploration for coal or 

leonardfte on state and private lands and roads used in coal or leonardite 

exploration within the state of North Dakota. The person required to furnish the 

bond may elect to deposit a collateral bond, self-bond , cash, or any alternative 

form of security approved by the commission, or combination thereof, by which a 

permittee assures faithful performance of all requirements of this chapter and the 

rules and orders of the industrial commission . 

b. The delivery, free of charge, to the state geologist of the basic data collected 

during the course of the exploration within a reasonable time as may be 

Page No. 4 15.1008. 02001 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Sixty-fourth 
Legislative Assembly 

prescribed by the state geologist. The data so submitted is confidential and 

available only to the office of the state geologist for official purposes for a period 

of two years, and such period of confidentiality must, upon application, be 

extended for one-year periods by the state geologist, for a total period not to 

exceed ten years unless it is demonstrated that such period should be further 

extended in order to prevent possible resulting harm to the person, or the 

person's successors and assigns, who delivered such basic data to the state 

geologist. The basic data must include, if specifically requested by the state 

geologist and if the information has been developed by or for a person 

conducting the exploration: 

(1) Sample cuts. 

(2) Drillers' logs, sample logs, radioactivity logs, resistivity logs, or other types 

of electrical or mechanical logs. 

(3) Elevation and location information on the data collection points. 

(4) Other pertinent information as may be required by the state geologist. 

16 2. To require the plugging, covering, or reburial in an appropriate manner so as to protect 

17 

18 

environmental quality, general health and safety, and economic values of all holes, 

pits, or trenches excavated during the course of coal or leonardite exploration. 

19 3. To promulgate and enforce rules, regulations, and orders to effectuate the provisions, 

20 purpose, and intent of this chapter. 

21 4. To inspect all drilling or exploration sites. For the purposes of this subsection, the 

22 

23 

24 

25 

director of mineral resources or the director's representative shall have access to all 

drilling or exploration installations regulated by this chapter for the purpose of 

inspection and sampling and shall have the authority to require the operators' aid if the 

director finds it necessary and requests it. 

26 5. Notwithstanding any of the other provisions of this section, the commission acting 

27 

28 

29 

30 

through the director of mineral resources shall require that any lands substantially 

disturbed in coal or leonardite exploration, including excavations, roads, and drill 

holes, and the removal of necessary facilities and equipment be reclaimed in 

accordance with the applicable performance standards of section 38-14.1-24. 
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1 Reclamation must be accomplished to protect environmental quality, general health 

2 and safety, and economic values. 

3 SECTION 6. AMENDMENT. Section 38-12.1-05 of the North Dakota Century Code is 

4 amended and reenacted as follows: 

5 38-12.1-05. Notice and drilling permit required - Exceptions - Limits on coal Q! 

6 e nardi e removal. 

7 1. It is unlawful to commence operations for drilling for the exploration for coal Qf 

8 

9 

10 

11 

12 

13 

leonardite without first obtaining a permit from the director of mineral resources, under 

such rules and regulations as may be prescribed by the commission, and paying to the 

commission a fee of one hundred dollars for each such permit area. The permit 

application must include a description of the exploration area and the period of 

proposed exploration. The permit must be granted within thirty days after a proper 

application has been submitted. 

14 2. This permit may not be required: 

15 

16 

17 

18 

19 

20 

21 

a. In an area where a permit to conduct surface coal mining operations is in effect 

pursuant to chapter 38-14.1; 

b. For holes drilled to guide excavating equipment in an operating mine; 

c. In areas where a drill hole is required by any other state agency; or 

d. For environmental data gathering activities that do not substantially disturb the 

land, unless the environmental data gathering activities are located on land 

designated unsuitable for mining under section 38-14.1-05. 

22 3. No person may remove more than two hundred fifty tons [226.80 metric tons] of coal 

23 or leonardite pursuant to an exploration permit without first obtaining a permit from the 

24 public service commission. 
~~~~~~~~~~~~~~~~~~--

25 SECTION 7. AMENDMENT. Section 38-14.1-02 of the North Dakota Century Code is 

26 amended and reenacted as follows: 

27 38-14.1-02. Definitions. 

28 Wherever used or referred to in this chapter, unless a different meaning clearly appears 

29 from the context: 

30 1. "Alluvial valley floors" means the unconsolidated stream-laid deposits holding streams 

31 where water availability is sufficient for subirrigation or flood irrigation agricultural 
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activities but does not include upland areas which are generally overlain by a thin 

veneer of colluvial deposits composed chiefly of sediment from sheet erosion, deposits 

by unconcentrated runoff or slope wash, together with talus , other mass movement 

accumulation , and windblown deposits. 

5 2. "Approximate original contour" means that surface configuration achieved by 

6 

7 

8 

9 

backfilling and grading an area affected by surface coal mining operations so that the 

reclaimed area closely resembles the general surface configuration of the land prior to 

being affected by surface coal mining operations and blends into and complements 

the surrounding undisturbed land. 

10 3. "Coal" means a dark-colored compact and earthy organic rock with less than forty 

11 

12 

13 

14 

15 

16 

percent inorganic components, based on dry material , formed by the accumulation 

and decomposition of plant material. The term includes consolidated lignitic coal , in 

both oxidized and nonoxidized forms, having less than eight thousand three hundred 

British thermal units per pound [453.59 grams], moist and mineral matter free , whether 

or not the material is enriched in radioactive materials. +AeFor purposes of this 

chapter. the term does not include leonardite. 

17 4. "Commission" means the public service commission, or such other department, 

18 

19 

20 

21 

bureau, or commission as may lawfully succeed to the powers and duties of that 

commission . The commission is the state regulatory authority for all purposes relating 

to the Surface Mining Control and Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 

445; 30 U.S.C. 1201 et seq.] . 

22 5. "Extended mining plan" means a written statement setting forth the matters specified 

23 

24 

in section 38-14.1 -15 and covering the estimated life of the surface coal mining 

operation . 

25 6. "Final cut" means the last pit created in a surface mining pit sequence. 

26 7. "Highwall" and "endwall" mean those sides of the pit adjacent to unmined land . 

27 8. "Imminent danger to the health and safety of the public" means the existence of any 

28 

29 

30 

31 

condition or practice, or any violation of a permit or other requirement of this chapter in 

a surface coal mining and reclamation operation , which condition , practice, or violation 

could reasonably be expected to cause substantial physical harm to persons outside 

the permit area before such condition , practice, or violation can be abated . A 
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reasonable expectation of death or serious injury before abatement exists if a rational 

person , subjected to the same conditions or practices giving rise to the peril , would not 

expose the person's self to the danger during the time necessary for abatement. 

4 9. "Leonardite" means a dark-colored . soft. earthy organic rock that is high in humie aeid 

5 content formed from the oxidation of lignite. 

6 .1Q,_ "Operator" means any individual , person , partnership, firm , association , society, joint 

7 

8 

9 

10 

11 

12 

13 

14 

15 

stock company, company, cooperative, corporation , limited liability company, or other 

business organization, or any department, agency, or instrumentality of the state, 

local , or federal government, or any governmental subdivision thereof including any 

publicly owned utility or publicly owned corporation of the state, local , or federal 

government, engaged in or controlling a surface coal mining operation. Operator does 

not include those who remove or intend to remove two hundred fifty tons [226 .80 

metric tons] or less of coal or leonardite from the earth by coal or leonardite mining 

within twelve consecutive calendar months in any one location or who remove any 

coal or leonardite pursuant to reclamation operations under chapter 38-14.2. 

16 4-0:-.11. "Other minerals" means clay, stone, sand , gravel , metalliferous and nonmetalliferous 

17 

18 

19 

20 

ores, and any other solid material or substances of commercial value occurring within 

five hundred feet [152.4 meters] or less of the land surface and which are excavated in 

solid form from natural deposits on or in the earth , exclusive of coal or leonardite and 

those minerals which occur naturally in liqu id or gaseous form . 

21 44-:JL "Other suitable strata" means those portions of the overburden determined by the 

22 

23 

commission to be suitable for meeting the requirements of subsections 2 and 17 of 

section 38-14 .1-24 and based on data submitted by the permit applicant. 

24 4-2-:-li "Overburden" means all of the earth and other materials , with the exception of suitable 

25 plant growth material , which lie above natural deposits of coal or leonardite and also 

26 means such earth and other materials, with the exception of suitable plant growth 

27 material , disturbed from their natural state by surface coal or leonardite mining 

28 operations. 

29 +2-:-+:.11,. "Performance bond" means a surety bond , collateral bond , self-bond , deposit, a bond 

30 issued under the state surface mining and reclamation bond fund , any alternative form 
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of security approved by the commission, or combination thereof, by which a permittee 

assures faithful performance of all requirements of this chapter. 

3 4-3-:-12, "Permit" means a permit to conduct surface coal mining and reclamation operations 

4 issued by the commission . 

5 .+4,J.Q,, "Permit applicant" means a person or operator applying for a permit. 

6 ..f.e.:.1L "Permit area" means the area of land approved by the commission for surface coal 

7 

8 

mining operations which shall be readily identifiable by appropriate markers on the 

site. 

9 -+e-:-,liL "Permit renewal" means the extension of the permit term for areas within the 

10 

11 

boundaries of the initial or existing permit, upon the expiration of the initial or existing 

permit term. 

12 4-+-:-jjl "Permit revision" means the modification of permit provisions during the term of the 

13 

14 

permit and includes changes in the mining and reclamation plans, incidental boundary 

extensions, and the transfer, assignment, or sale of rights granted under the permit. 

15 .+&20. "Permit term" means a period of time beginning with the date upon which a permit is 

16 

17 

18 

given for surface coal mining and reclamation operations under the provisions of this 

chapter, and ending with the expiration of the next succeeding five years plus any 

renewal of the permit granted under this chapter. 

19 -f.9.:.2-1. "Permittee" means a person or operator holding a permit. 

20 ~22. "Person" means an individual , partnership, firm , association , society, joint stock 

21 

22 

company, company, cooperative, corporation , limited liability company, or other 

business organization . 

23 24-:-23. "Pit" means a tract of land , from which overburden , or coal or leonardite, or both , has 

24 been or is being removed for the purpose of surface coal mining operations. 

25 n24. "Prime farmland" means lands as prescribed by commission regulation that have the 

26 

27 

28 

29 

30 

soil characteristics and moisture supply needed to produce sustained high yields of 

adapted crops economically when treated and managed, including management of 

water, according to modern farming methods . Furthermore, such lands historically 

have been used for intensive agricultural purposes and are large enough in size to 

constitute a viable economic unit. 

Page No. 9 15.1008.02001 



Sixty-fourth 
Legislative Assembly 

1 2-3-:-25 . "Prime soils" means those soils that have the required soil characteristics (including 

2 

3 

4 

slope and moisture supply) needed to produce sustained high yields of adapted crops, 

as determined by the state conservationist of the United States department of 

agriculture soil conservation service. 

5 24:-26. "Reclaimed" or "reclaim" means conditioning areas affected by surface coal mining 

6 

7 

8 

operations to make them capable of supporting the uses which they were capable of 

supporting prior to any mining , or higher or better uses, pursuant to subsection 2 of 

section 38-14.1-24. 

9 ~27. "Reclamation plan" means a plan submitted by an applicant for a permit which sets 

10 

11 

forth a plan for reclamation of the proposed surface coal mining operations pursuant to 

subsection 2 of section 38-14.1-14. 

12 ~28 . "Refuse" means all waste material directly connected with the production of coal or 

13 leonardite mined by surface coal mining operations. 

14 ~29. "Soil amendments" means those materials added by the operator to the replaced 

15 

16 

overburden or suitable plant growth material , or both , to improve the physical or 

chemical condition of the soil in its relation to plant growth capability. 

17 ~30 . "Soil classifier" means a professional soil classifier as defined in subsection 4 of 

18 section 43-36-01 . 

19 2-9-:-fil.,_ "Soil survey" means the identification and location of all suitable plant growth material 

20 

21 

within the proposed permit area and an accompanying report that describes, 

classifies , and interprets for use such materials. 

22 39-:-32 . "State program" means the program established by the state of North Dakota in 

23 

24 

25 

26 

accordance with the requirements of section 503 of the federal Surface Mining Control 

and Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 470 ; 30 U.S.C. 1253] to regulate 

surface coal mining and reclamation operations on lands within the state of North 

Dakota. 

27 d-+.-33. "Suitable plant growth material" means that soil material (normally the A, B, and 

28 

29 

30 

portions of the C horizons) located within the proposed permit area which, based upon 

a soil survey, is found by the commission to be the most acceptable as a medium for 

plant growth when respread on the surface of regraded areas. 
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1 ~34. "Surface coal mining and reclamation operations" means surface coal mining 

2 

3 

operations and all activities necessary and incidental to the reclamation of such 

operations after July 1, 1979. 

4 3-3-:-35 . "Surface coal mining operations" means: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

a. Activities affecting the surface of lands in connection with a surface coal or 

leonardite mine. Such activities include extraction of coal or leonardite from coal 

or leonardite refuse piles, excavation for the purpose of obtaining coal or 

leonardite, including such common methods as contour, strip , auger, box cut, 

open pit, and area mining , the uses of explosives and blasting , and in situ 

distillation or retorting , leaching or other chemical or physical processing , and the 

cleaning, concentrating , or other processing or preparation , and loading of coal or 

leonardite at or near the minesite, except that such activities do not include coal 

or leonardite exploration subject to chapter 38-12 .1, or the extraction of coal or 

leonardite incidental to reclamation operations under chapter 38-14.2; and 

b. The areas upon which such activities occur or where such activities disturb the 

natural land surface. Such areas shall also include any adjacent land the use of 

which is incidental to any such activities, all adjacent lands affected by the 

construction of new roads or the improvement or use of existing roads to gain 

access to the site of such activities and for haulage, and excavations, workings, 

impoundments, dams, refuse banks, dumps, stockpiles, overburden piles, spoil 

banks, culm banks, tailings, holes or depressions, repair areas, storage areas, 

processing areas, shipping areas, and other areas upon which are sited 

structures, facilities , or other property or materials on the surface, resulting from 

or incident to such activities. 

25 ~36 . "Unwarranted failure to comply" means the failure of a permittee to prevent the 

26 occurrence of any violation of the permittee's permit or any requirement of this chapter 

27 due to indifference, lack of diligence, or lack of reasonable care, or the failure to abate 

28 any violation of such permit or this chapter due to indifference, lack of diligence, or 

29 lack of reasonable care. 

30 SECTION 8. AMENDMENT. Subsection 3 of section 38-14.1-05 of the North Dakota 

31 Century Code is amended and reenacted as follows : 
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1 3. Prior to designating any land area as unsuitable for surface coal mining operations, 

2 

3 

4 

5 

the commission shall prepare a detailed statement on: 

a. The potential coal or leonardite resources of the area ; 

b. The demand for coal or leonardite resources; and 

c. The impact of such designation on the environment, the economy, and the supply 

6 of coal or leonardite. 

7 SECTION 9. AMENDMENT. Subsection 3 of section 38-14.1-13 of the North Dakota 

8 Century Code is amended and reenacted as follows : 

9 3. Upon request by the permit applicant, the commission , in its discretion , may designate 

10 specific information included in the plans required by subdivisions c and d of 

11 subsection 1 as exempt from disclosure under section 44-04-18, provided such 

12 specific information pertains only to the analysis of the chemical and physical 

13 properties of the coal or leonardite (excepting information regarding such mineral or 

14 elemental contents which is potentially toxic in the environment) . Each request must 

15 be accompanied by a statement specifying the need for nondisclosure, which 

16 statement must be considered part of the permit application to be filed for public 

17 inspection as specified in subsection 2. The confidential information is exempt for a 

18 period not to exceed ten years subsequent to the date on which the request for 

19 nondisclosure was filed , unless it is demonstrated by the permit applicant that such 

20 period should be further extended in order to prevent possible resulting harm to the 

21 permit applicant, or the applicant's successors and assigns. 

22 SECTION 10. AMENDMENT. Subdivisions r and s of subsection 1 of section 38-14.1-14 of 

23 the North Dakota Century Code are amended and reenacted as follows: 

24 

25 

26 

27 

28 

29 

30 

31 

r. Cross sections, maps or plans of the land to be affected , including the actual area 

to be mined , prepared by or under the direction of and certified by a registered 

professional engineer, a registered land surveyor, or a qualified professional 

geologist with assistance from experts in related fields , showing pertinent 

elevation and location of test borings or core samplings and depicting all of the 

following information : 

(1) The nature and depth of the various strata of overburden . 

(2) The location of subsurface water, if encountered, and its quality. 
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s. 

(3) The nature and thickness of any coal . leonardite. or rider seam above the 

coal or leonardite seam to be mined. 

(4) The nature of the stratum immediately beneath the coal or leonardite seam 

to be mined . 

(5) All mineral crop lines and the strike and dip of the coal or leonardite to be 

mined , within the area of land to be affected . 

(6) Existing or previous surface mining limits. 

(7) The location and extent of known workings of any underground mines, 

including mine openings to the surface. 

(8) The location of aquifers. 

(9) The estimated elevation of the water table. 

(10) The location of spoil , waste, or refuse areas, suitable plant growth material 

stockpiling areas and, if necessary, stockpiling areas for other suitable 

strata . 

(11) The location of all impoundments for waste or erosion control. 

(12) Any settling or water treatment facility. 

(13) Constructed or natural drainways and the location of any discharges to any 

surface body of water on the area of land to be affected or adjacent thereto. 

(14) Profiles at appropriate cross sections of the anticipated final surface 

configuration that will be achieved pursuant to the applicant's proposed 

reclamation plan. 

A statement by the applicant of the result of test borings or core samplings from 

the permit area , including logs of the drill holes, the thickness of the coal or 

leonardite seam found , an analysis of the chemical properties of such coal or 

leonardite, the sulfur content of any coal or leonardite seam, chemical analysis of 

potentially toxic forming sections of the overburden , and chemical analysis of the 

stratum lying immediately underneath the coal or leonardite to be mined. The 

provisions of this subdivision may be waived by the commission with respect to 

the specific application by a written determination that such requirements are 

unnecessary. 
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1 SECTION 11. AMENDMENT. Subdivision c of subsection 2 of section 38-14.1-14 of the 

2 North Dakota Century Code is amended and reenacted as follows: 

3 c. The consideration which has been given to maximize the utilization and 

4 conservation of the coal or leonardite being recovered so that reaffecting the land 

5 in the future can be minimized . 

6 SECTION 12. AMENDMENT. Paragraph 2 of subdivision e of subsection 3 of section 

7 38-14.1-21 of the North Dakota Century Code is amended and reenacted as follows : 

8 (2) Not materially damage the quantity or quality of water in surface or 

9 underground water systems that supply these alluvial valley floors . This 

10 subdivision does not affect those surface coal mining operations which on 

11 July 1, 1979, produce coal or leonardite in commercial quantities and are 

12 located within or adjacent to alluvial valley floors or have obtained specific 

13 permit approval by the commission to conduct surface coal mining 

14 operations within said alluvial valley floors . 

15 SECTION 13. AMENDMENT. Subdivision b of subsection 4 of section 38-14.1-21 of the 

16 North Dakota Century Code is amended and reenacted as follows: 

17 b. The commission finds that the proposed surface coal mining operation will 

18 constitute a hazard to a dwelling house, public building , school , church , cemetery, 

19 commercial or institutional building , public road , stream, lake, or other public or 

20 private property other than property subject to a coal or leonardite lease. 

21 SECTION 14. AMENDMENT. Subsections 1 and 1.1 of section 38-14.1-24 of the North 

22 Dakota Century Code are amended and reenacted as follows: 

23 1. Conduct surface coal mining operations so as to maximize the utilization and 

24 

25 

conservation of the coal or leonardite being recovered so that reaffecting the land in 

the future through surface coal mining can be minimized. 

26 1.1. Conduct any auger mining associated with surface coal mining operations in a manner 

27 

28 

29 

30 

31 

that will maximize recoverability of coal or leonardite and other mineral reserves 

remaining after mining activities and reclamation operations are completed, and seal 

or fill all auger holes as necessary to ensure long-term stability of the area and 

minimize any adverse impact to the environment or hazard to public health or safety. 

The commission may prohibit auger mining if necessary to maximize the utilization, 
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1 recoverability, or conservation of coal or leonardite resources , to ensure long-term 

2 stability, or to protect against any adverse impact to the environment or hazard to 

3 public health or safety. 

4 SECTION 15. AMENDMENT. Subdivision b of subsection 3 of section 38-14.1-24 of the 

5 North Dakota Century Code is amended and reenacted as follows : 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

b. The permittee, at a minimum, shall backfill , grade, and compact (where 

advisable) using all available overburden and other spoil and waste materials to 

attain the lowest practicable grade (not to exceed the angle of repose) , to provide 

adequate drainage, and to contain all toxic materials in order to achieve an 

ecologically sound land use compatible with the surrounding region , in those 

instances where: 

(1) Surface coal mining operations are carried out over a substantial period of 

time at the same location where the operation transects the coal or 

leonardite deposit; 

(2) The thickness of the coal or leonardite deposits relative to the volume of 

overburden is large; and 

(3) The permittee demonstrates that the overburden and other spoil and waste 

18 materials at a particular point in the permit area or otherwise available from 

19 the entire permit area are insufficient, giving due consideration to volumetric 

20 expansion, to restore the approximate original contour. 

21 SECTION 16. AMENDMENT. Subsections 5, 10, and 18 of section 38-14 .1-24 of the North 

22 Dakota Century Code are amended and reenacted as follows : 

23 5. Remove, segregate, and respread suitable plant growth material as required by the 

24 

25 

26 

27 

28 

29 

30 

31 

commission within the permit area. The commission may require the permittee to 

segregate suitable plant growth material in two or more soil layers. The commission 

shall determine the soil layer or layers to be removed based upon the quality and 

quantity of suitable plant growth material inventoried by the soil survey required in 

subdivision t of subsection 1 of section 38-14.1-14. Based on the soil survey, the 

commission shall also determine whether other suitable strata are necessary to meet 

revegetation requirements . If other strata can be shown to be su itable and necessary 

to meet revegetation requirements, the commission may require the permittee to 
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determine the areal extent of other suitable strata within the proposed permit area , and 

to remove, segregate, protect, and respread such material. If the suitable plant growth 

material or other suitable strata cannot be replaced on an approved graded area within 

a time short enough to avoid deterioration of such material , the permittee shall 

stockpile and stabilize such materials by establishing a successful cover of 

quick-growing plants or by other means thereafter so that the suitable plant growth 

material or other suitable strata will be protected from wind and water erosion and will 

remain free from any contamination by toxic material. In the interest of achieving the 

maximum reclamation provided for in this chapter, the permittee may, or at the 

discretion of the commission shall , utilize such soil amendments as described in 

subsection 27 of section 38-14.1-02. 

12 10. Remove or bury all debris and other similar material resulting from the operation and 

13 

14 

15 

16 

17 

18 

19 

bury all mine wastes afH( coal, and leonardite processing wastes unless the 

commission approves the surface disposal of such wastes . If the commission 

approves the surface disposal of such wastes, the permittee shall stabilize all waste 

piles in designated areas through construction in compacted layers, including the use 

of incombustible and impervious materials if necessary, to assure that the final contour 

of the waste pile will be compatible with natural surroundings and that the site can and 

will be stabilized and revegetated according to the provisions of this chapter. 

20 18. Assume the responsibility for successful revegetation , as required by subsection 17, 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

for a period of ten full years after the last year of augmented seeding , fertilizing , 

irrigation , or other work, provided that, when the commission approves a long-term 

intensive agricultural postmining land use, the ten-year period of responsibility for 

revegetation commences at the date of initial planting . However, for previously mined 

areas that are affected by remining , the operator's responsibility for successful 

revegetation will extend for a period of five full years after the last year of augmented 

seeding , fertilizing , irrigation , and other work in order to assure compliance with the 

applicable standards. For the purposes of this subsection , "previously mined areas" 

are lands that were affected by coal or leonardite mining activities prior to January 1, 

1970, and "augmented seeding , fertilizing , irrigation , or other work" does not include 
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1 normal conservation practices recognized locally as good management for the 

2 postmining land use. 

3 SECTION 17. AMENDMENT. Section 38-14 .1-25 of the North Dakota Century Code is 

4 amended and reenacted as follows: 

5 38-14.1-25. Prohibited mining practices. 

6 1. NB6 permittee may not use any coal or leonardite mine waste piles consisting of mine 

7 

8 

9 

wastes , tailings , coal processing wastes, or other liquid or solid wastes either 

temporarily or permanently as dams or embankments unless approved by the 

commission , after consultation with the state engineer. 

10 2. NB6 permittee may not locate any part of the surface coal mining and reclamation 

11 

12 

13 

operations or deposit overburden , debris, or waste materials outside the permit area 

fo r which bond has been posted , except as provided in subsection 24 of section 

38-14.1-03. 

14 3. NB6 permittee may not deposit overburden, debris, or waste materials in such a way 

15 that normal erosion or slides brought about by natural causes will permit the same to 

16 go beyond or outside the permit area for which bond has been posted . 

17 SECTION 18. AMENDMENT. Subdivision b of subsection 1 of section 38-14.1-27 of the 

18 North Dakota Century Code is amended and reenacted as follows: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

b. For those surface coal mining and reclamation operations which remove or 

disturb strata that serve as aquifers which significantly ensure the hydrologic 

balance of water use either on or off the mining site, the commission, in 

consultation with other appropriate state agencies, shall specify those: 

(1) Monitoring sites to record the quantity and quality of surface drainage above 

and below the minesite as well as in the potential zone of influence. 

(2) Monitoring sites to record level , amount, and samples of ground water and 

aquifers potentially affected by the mining and also directly below the 

lowermost (deepest) coal or leonardite seam to be mined. 

(3) Records of well logs and borehole data to be maintained. 

(4) Monitoring sites to record precipitation. 

The monitoring data collection and analysis required by this section must be 

conducted according to standards and procedures set forth by the commission in 
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1 consultation with other appropriate state agencies in order to assure their 

2 reliability and validity. 

3 SECTION 19. AMENDMENT. Subsections 1, 3, and 4 of section 38-14.1-37 of the North 

4 Dakota Century Code are amended and reenacted as follows : 

5 1. The provisions of this chapter do not apply to any of the following activities: 

6 

7 

8 

9 

10 

a. Extraction of coal or leonardite by a landowner for the landowner's own 

noncommercial use from land owned or leased by the landowner. 

b. Extraction of coal or leonardite as an incidental part of federal, state, or local 

government-financed highway or other construction under regulations 

established by the commission . 

11 3. The commission may provide or assume the cost of training coal or leonardite 

12 

13 

operators who meet the qualifications in subsection 2 concerning the preparation of 

permit applications and compliance with the regulatory program. 

14 4. An operator who has received assistance under subsection 2 or 3 shall reimburse the 

15 commission for the cost of the services rendered if the commission finds that the 

16 operator's actual and attributed annual production of coal or leonardite for all locations 

17 exceeds three hundred thousand tons [272155.41 metric tons] during the twelve 

18 months immediately following the date the operator is issued a surface coal mining 

19 and reclamation permit. 

20 SECTION 20. AMENDMENT. Section 38-15-01 of the North Dakota Century Code is 

21 amended and reenacted as follows: 

22 38-15-01. Policy. 

23 It is hereby declared to be in the public interest to foster, encourage, and promote the 

24 development, production, and utilization of all natural resources of coal, leonardite. oil, gas, and 

25 subsurface minerals in a manner as will prevent waste and allow a greater ultimate recovery of 

26 the natural resources, and to protect the rights of all owners so that the greatest possible 

27 economic recovery of natural resources be obtained in the state, to the end that landowners, 

28 royalty owners, producers, and the general public realize and enjoy the greatest possible good 

29 from these vital natural resources. 

30 SECTION 21. AMENDMENT. Section 38-15-02 of the North Dakota Century Code is 

31 amended and reenacted as follows: 
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1 38-15-02. Definitions. 

2 As used in this chapter, unless the context otherwise requires : 

3 1. "Coal" means all kinds of coal , and includes what is known as lignite coal , unless a 

4 contrary intention plainly appears. 

5 2. "Commission" means the industrial commission . 

6 3. "Conflicting interests" means those interests of producers which are in conflict, so that 

7 

8 

full production and utilization by one producer is prohibited or impeded by the interests 

of another producer of a separate natural resource. 

9 4. "Gas" means all natural gas and other fluid hydrocarbons not hereinbelow defined as 

10 oil. 

11 5. "Leonardite" means a dark~colored, soft. earthy rock formed from the oxidation of 

12 

13 6. "Natural resources" means coal, oil, gas, and subsurface minerals as defined herein. 

14 6:-7. "Oil" means crude petroleum oil and other hydrocarbons, regardless of gravity, which 

15 

16 

17 

are produced at the wellhead in liquid form, and the liquid hydrocarbons known as 

distillate or condensate recovered or extracted from gas other than gas produced in 

association with oil and commonly known as casinghead gas. 

18 +:-8 . "Owner" means the person who has the right to produce natural resources either for 

19 that person or others. 

20 &-9. "Person" means any natural person , corporation, limited liability company, association , 

21 

22 

23 

24 

partnership, receiver, trustee, executor, administrator, guardian, fiduciary, or other 

representative of any kind , and includes any department, agency, instrumentality, or 

political subdivision of the state. The masculine gender, in referring to a person , 

includes the feminine and the neuter genders. 

25 9:-JJL "Producer" means the owner of a well or wells, or mine or mines, capable of producing 

26 coal , leonardite. oil , gas, or subsurface minerals. 

27 .11. "Subsurface minerals" means all naturally occurring elements and their compounds, 

28 

29 

30 

31 

volcanic ash, precious metals, carbonates, and natural mineral salts of boron, 

bromine, calcium , fluorine, iodine, lithium, magnesium, phosphorus, potassium, 

sodium, thorium , uranium, and sulfur, and their compounds but does not include sand 

and gravel and rocks crushed for sand and gravel. 
~~~~~~~~~~~~--
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1 ~R "Waste" means the inefficient utilization of reserves of oil, gas, subsurface minerals, eF 

2 coal, or leonargite, as the case may be. 

3 SECTION 22. AMENDMENT. Section 38-18-05 of the North Dakota Century Code is 

4 amended and reenacted as follows: 

5 38-18-05. Definitions. 

6 In this chapter, unless the context or subject matter otherwise requires: 

7 1. "Agricultural production" means the production of any growing grass or crop attached 

8 

9 

10 

to the surface of the land, whether or not the grass or crop is to be sold commercially, 

and the production of any farm animals, including farmed elk, whether or not the 

animals are to be sold commercially. 

11 2. "Disturbed" means any alteration of the topsoil of the land whether the alteration is for 

12 

13 

the purpose of exploring for coal or leonardite. or for the purpose of carrying out an 

actual mining operation. 

14 3. "Mineral developer" means the person who acquires at least seventy-five percent of 

15 

16 

the mineral rights or a lease of at least seventy-five percent of the mineral rights for 

the purpose of extracting or using the mineral for nonagricultural purposes. 

17 4. "Mineral estate" means an estate in or ownership of all or part of the minerals under a 

18 specified tract of land. 

19 5. "Mineral lease" means any lease which purports to convey the minerals or rights 

20 

21 

relating to the minerals under a specified tract of land separate from the surface, and 

any other type of lease which gives or conveys rights to minerals. 

22 6. "Mineral owner" means any person or persons who presently own the mineral estate, 

23 

24 

25 

their successors, assigns, or predecessors in title, under a specified tract of land by 

means of a mineral deed, or by an exception or reservation in the deed, grant, or 

conveyance of the surface, or by any other means whatsoever. 

26 7. "Minerals" means coal or leonardite. 

27 8. "Mining operation" means any type of activity, the aim of which is to discover the 

28 

29 

presence of minerals, or to remove the minerals so discovered from their original 

position on or in the land by any means whatsoever. 

30 9. "Surface estate" means an estate in or ownership of the surface of a particular tract of 

31 land. 
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1 10. "Surface owner" means the person or persons who presently have valid title to the 

2 surface of the land , their successors, assigns, or predecessors in title, regardless of 

3 whether or not a portion of the land surface is occupied for a residence. 

4 SECTION 23. AMENDMENT. Section 38-18-07 of the North Dakota Century Code is 

5 amended and reenacted as follows: 

6 38-18-07. Surface damage and disruption payments. 

7 1. Unless the mineral lease, surface lease, or consent statement executed by the surface 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

owner provides for payments to the surface owner, the mineral developer shall 

annually pay to the surface owner a sum of money equal to the amount of damages 

sustained by the surface owner for loss of agricultural production caused by mining 

activity, provided that it can be shown that the land disturbed or to be disturbed has 

regularly been used for agricultural production. The amount of damages may be 

determined by any formula mutually agreeable between the surface owner and the 

mineral developer. The payments contemplated by this section only cover land 

actually mined , disturbed , or to be mined during the year or years during which 

agricultural production was actually interrupted and which land has not been restored 

to the level of agricultural productivity required by the plan submitted pursuant to 

chapter 38-14.1. The payments to be made hereunder must be made before 

December thirty-first of that calendar year in which the loss occurred . 

20 2. Unless waived by the owner of a farm building, if the coal or leonardite removal area ofi 

21 

22 

23 

24 

25 

26 

27 

28 

29 

a surface mining operation comes within five hundred feet (152.4 meters] of any farm 

building , the mineral developer shall pay to the owner of the farm building either the 

fair market value of the farm building or the entire cost of removing the farm building to 

a location where the coal or leonardite removal area of the mining operation will not 

come within five hundred feet (152.4 meters] of such building or buildings. The 

payments contemplated hereunder are in addition to any payments required by the 

terms of any mineral lease, unless the surface owner is a party to the lease and the 

lease provides for damages as contemplated in this subsection in an amount not less 

than the amount which would be recoverable under this section. 
~~~~~~~--
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1 3. The rights granted to the surface owner by this section are hereby declared to be 

2 absolute and unwaivable, except as provided in subsection 2. Any instrument which 

3 purports to waive rights granted by this section is null and void and of no legal effect. 

4 SECTION 24. AMENDMENT. Section 4 7-10-24 of the North Dakota Century Code is 

5 amended and reenacted as follows : 

6 47-10-24. Description and definition of minerals in leases and conveyances. 

7 .1. All conveyances of mineral rights or royalties in real property in this state, excluding 

8 leases, shall be construed to grant or convey to the grantee thereof all minerals of any 

9 nature whatsoever except those minerals specifically excluded by name in the deed, 

10 grant, or conveyance, and their compounds and byproducts, but shall not be 

11 construed to grant or convey to the grantee any interest in any gravel , clay, or scoria 

12 unless specifically included by name in the deed, grant, or conveyance. 

13 Ne 

14 2. Except as provided in subsection 3. a lease of mineral rights in this state sfia.Umay not 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

be construed as passing any interest to any minerals except those minerals 

specifically included and set forth by name in the lease. For the purposes of this 

paragraphsubsection , the naming of either a specific metalliferous element, or 

nonmetalliferous element, and if so stated in lease, shall be deemed to include all of 

its compounds and byproducts, and in the case of oil and gas, all associated 

hydrocarbons produced in a liquid or gaseous form so named shall be deemed to be 

included in the mineral named. The use of the words "all other minerals" or similar 

words of an all-inclusive nature in any lease shall not be construed as leasing any 

minerals except those minerals specifically named in the lease and their compounds 

and byproducts. 

25 ~ Any oon•1eyanoe or lease of ooal in this state grants. oonveys, or leases to the grantee 

26 

27 

28 

29 

30 

31 

any leonardite in the same real property, unless leonardite is exoluded by name. This 

subseotion applies to every oonveyanoe or lease of ooal in this state. regardless of 

when the convevance or lease was or is made This subsection does not apply to any 

past. present. or future transfer of an interest in real property, including a contract. 

reservation , conveyance, or lease, in a document created before August 1, 2015 . After 

July 31 , 2015. a transfer of an interest of coa l in real property. including contract, 
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1 reservation , conveyance, or lease, does not include leonardite, unless specifically 

2 included. After July 31 , 2015 , a transfer of an interest of minerals in real property, 

3 including contract. reservation , conveyance, or lease, includes leonardite, unless 

4 specifically excluded . 

5 SECTION 25. Section 57-61-01 .9 of the North Dakota Century Code is created and enacted 

6 as follows : 

7 57-61-01.9. Severance tax on leonardite in lieu of sales and use taxes. 

8 A tax of t\•1enty fivethirty-seven and one-half cents per ton of two thousand pounds [907 .18 

9 kilograms] is imposed on all leonardite severed for sale or for industrial purposes within this 

10 state. A mine operator shall remit the tax for each month within twenty-five days after the end of 

11 each month to the state tax commissioner. The mine operator shall submit the tax with any 

12 report or any form required by the state tax commissioner. 

13 SECTION 26. APPLICATION. Notwithstanding any provision of this Act, the rates or 

14 application of severance and conversion taxation of coal or leonardite are not amended except 

15 as provided in section 25. 
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March 20, 2015 

PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO . ~ 

Page 1, line 2, remove the first "and" 

Page 1, line 2, remove "section 1-01 -40," 

Page 1, line 3, replace "subsection 7 of section 38-12-01 , subsection 1 of section" with 
"subsection 5 of section 38-11 .2-01 , sections 38-12.1-01 , 38-12.1-02," 

Page 1, line 3, replace the third "section" with "38-12.1-04, 38-12 .1-05, and" 

Page 1, line 10, after the first comma insert "sections 38-15-01 , 38-15-02 , 38-18-05, and 
38-18-07," 

Page 1, line 11 , after "leonardite" insert "; and to provide for application" 

Page 1, remove lines 13 through 23 

Page 2, replace lines 1 and 2 with : 

"SECTION 1. AMENDMENT. Subsection 5 of section 38-11 .2-01 of the North 
Dakota Century Code is amended and reenacted as follows: 

5. "Subsurface mineral" means any naturally occurring element or compound 
recovered under the provisions of chapter 38-12, but for the purpose of this 
chapter excludes coal , leonardite. oil and gas , sand and gravel, and rocks 
crushed for sand and gravel. 

SECTION 2. AMENDMENT. Section 38-12.1-01 of the North Dakota Century 
Code is amended and reenacted as follows : 

38-12.1-01. Legislative findings. 

The legislative assembly of the state of North Dakota finds that: 

1. The discovery and evaluation of coal or leonardite deposits is 
advantageous in an industrial society. 

2. Coal or leonardite occurs hidden under the ground and must be searched 
for by diverse techniques, and that the search , exploration , or prospecting 
for coal or leonardite is a necessary and expensive prerequisite to coal or 
leonardite extraction and for land use planning in coal-bearing or 
leonardite-bearing areas. 

3. It is to the benefit of society to allow coal or leonardite exploration and to 
require the information generated from exploration to be available to the 
office of the state geologist. 

SECTION 3. AMENDMENT. Section 38-12 .1-02 of the North Dakota Century 
Code is amended and reenacted as follows : 

Page No. 1 15.1008.02001 



38-12.1-02. Declaration of policy. 

It is hereby declared to be in the public interest to have persons engaged in 
coal or leonardite exploration or evaluation report their findings to the office of the state 
geologist so that data on the location, quantity, and quality of coal or leonardite, and the 
characteristics of associated material , will be available to assist the state in determining 
what the attitude of the state should be regarding future development of coal or 
leonardite resources." 

Page 2, replace lines 3 through 9 with : 

SECTION 4. AMENDMENT. Section 38-12.1-03 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-03. Definitions. 

As used in this chapter, unless the context otherwise requires: 

1. "Coal" means a dark-colored , compact, and earthy organic rock with less 
than forty percent inorganic components, based on dry material , formed by 
the accumulation and decomposition of plant material. The term includes 
lignite in both oxidized and nonoxidized fef:msform, whether or not the 
material is enriched in radioactive materials. For purposes of this chapter. 
the term does not include leonardite. 

2. "Coal exploration" means: 

a. The use of any technique which when applied to the surface of the 
land will aid in the discovery or evaluation of coal or leonardite or aid 
in determining the quantity and quality of coal or leonardite present. It 
includes drilling or digging , excavating , core sample drilling and 
collection, diamond drilling, trenching , or any other type of penetration 
of the surface of the earth ; or 

b. Environmental data gathering activities conducted for the purpose of 
establishing the conditions of an area prior to applying for a permit 
under chapter 38-14.1. The provisions of sections 38-12.1-04 and 
38-12.1-05 are not applicable to such environmental data gathering 
activities unless the natural land surface will be substantially disturbed 
or such activities are located on lands designated unsuitable for 
mining under section 38-14.1-05. 

3. "Commission" means the industrial commission of the state of North 
Dakota. 

4. "Leonardite" means a dark-colored. soft, earthy rock formed from the 
oxidation of lignite . 

.Q,_ "Permit area" means a county. 

&.6. "Person" means and includes any natural person, corporation, limited 
liability company, association , partnership, receiver, trustee, executor, 
administrator, guardian , fiduciary, or other representative of any kind , and 
includes any department, agency, or instrumentality of the state or of any 
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governmental subdivision thereof; the masculine gender, in referring to a 
person , includes the feminine and the neuter genders. 

fr.7 . "Road" means a surface or right of way for purposes of travel by land 
vehicles used in coal or leonardite exploration. A road consists of the entire 
area of the right of way, including the roadbed , shoulders, parking and side 
areas, approaches, structures, ditches, and surface. 

SECTION 5. AMENDMENT. Section 38-12.1-04 of the North Dakota Century 
Code is amended and reenacted as follows : 

38-12.1-04. Jurisdiction of commission. 

The commission has jurisdiction and authority over all persons and property, 
both public and private, necessary to effectively enforce the provisions of this chapter. 
The director of mineral resources shall act as a supervisor charged with the duty of 
enforcing the regulations and orders of the commission applicable to the provisions of 
this chapter. The commission has authority to make such investigations as it deems 
proper to determine whether facts exist which justify action by the commission . The 
commission acting through the director of mineral resources has the authority: 

1. To require : 

a. The furnishing of a reasonable bond with good and sufficient surety, 
conditioned upon the full compliance with the provisions of this 
chapter, and the rules and orders of the commission prescribed to 
govern the exploration for coal or leonardite on state and private lands 
and roads used in coal or leonardite exploration within the state of 
North Dakota. The person required to furnish the bond may elect to 
deposit a collateral bond , self-bond , cash, or any alternative form of 
security approved by the commission , or combination thereof, by 
which a permittee assures faithful performance of all requirements of 
this chapter and the rules and orders of the industrial commission . 

b. The delivery, free of charge, to the state geologist of the basic data 
collected during the course of the exploration within a reasonable time 
as may be prescribed by the state geologist. The data so submitted is 
confidential and available only to the office of the state geologist for 
official purposes for a period of two years, and such period of 
confidentiality must, upon application , be extended for one-year 
periods by the state geologist, for a total period not to exceed ten 
years unless it is demonstrated that such period should be further 
extended in order to prevent possible resulting harm to the person, or 
the person's successors and assigns, who delivered such basic data 
to the state geologist. The basic data must include, if specifically 
requested by the state geologist and if the information has been 
developed by or for a person conducting the exploration : 

(1) Sample cuts. 

(2) Drillers' logs, sample logs, radioactivity logs, resistivity logs, or 
other types of electrical or mechanical logs. 

(3) Elevation and location information on the data collection points. 
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(4) Other pertinent information as may be required by the state 
geologist. 

2. To require the plugging, covering, or reburial in an appropriate manner so 
as to protect environmental quality, general health and safety, and 
economic values of all holes, pits, or trenches excavated during the course 
of coal or leonardite exploration. 

3. To promulgate and enforce rules , regulations, and orders to effectuate the 
provisions, purpose, and intent of this chapter. 

4. To inspect all drilling or exploration sites. For the purposes of this 
subsection , the director of mineral resources or the director's 
representative shall have access to all drilling or exploration installations 
regulated by this chapter for the purpose of inspection and sampling and 
shall have the authority to require the operators' aid if the director finds it 
necessary and requests it. 

5. Notwithstanding any of the other provisions of this section, the commission 
acting through the director of mineral resources shall require that any lands 
substantially disturbed in coal or leonardite exploration, including 
excavations, roads, and drill holes, and the removal of necessary facilities 
and equipment be reclaimed in accordance with the applicable 
performance standards of section 38-14.1-24. Reclamation must be 
accomplished to protect environmental quality, general health and safety, 
and economic values. 

SECTION 6. AMENDMENT. Section 38-12 .1-05 of the North Dakota Century 
Code is amended and reenacted as follows : 

38-12.1-05. Notice and drilling permit required - Exceptions - Limits on coal 
or leonardite removal. 

1. It is unlawful to commence operations for drill ing for the exploration for coal 
or leonardite without first obtaining a permit from the director of mineral 
resources, under such rules and regulations as may be prescribed by the 
commission , and paying to the commission a fee of one hundred dollars 
for each such permit area. The permit application must include a 
description of the exploration area and the period of proposed exploration. 
The permit must be granted within thirty days after a proper application has 
been submitted . 

2. This permit may not be required : 

a. In an area where a permit to conduct surface coal mining operations is 
in effect pursuant to chapter 38-14.1; 

b. For holes drilled to guide excavating equipment in an operating mine; 

c. In areas where a dril l hole is required by any other state agency; or 

d. For environmental data gathering activities that do not substantially 
disturb the land, unless the environmental data gathering activities are 
located on land designated unsuitable for mining under section 
38-14.1-05. 
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3. No person may remove more than two hundred fifty tons [226.80 metric 
tons] of coal or leonardite pursuant to an exploration permit without first 
obtaining a permit from the public service commission. 

Page 3, line 1, replace "The" with "For purposes of this chapter. the" 

Page 3, line 21 , remove "that is high in humic acid" 

Page 3, line 22, remove "content" 

Page 14, after line 6, insert: 

"SECTION 20. AMENDMENT. Section 38-15-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-15-01. Policy. 

It is hereby declared to be in the public interest to foster, encourage, and 
promote the development, production, and utilization of all natural resources of coal , 
leonardite. oil, gas, and subsurface minerals in a manner as will prevent waste and 
allow a greater ultimate recovery of the natural resources, and to protect the rights of 
all owners so that the greatest possible economic recovery of natural resources be 
obtained in the state, to the end that landowners, royalty owners, producers, and the 
general public realize and enjoy the greatest possible good from these vital natural 
resources. 

SECTION 21. AMENDMENT. Section 38-15-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-15-02. Definitions. 

As used in this chapter, unless the context otherwise requires: 

1. "Coal" means all kinds of coal, and includes what is known as lignite coal, 
unless a contrary intention plainly appears. 

2. "Commission" means the industrial commission. 

3. "Conflicting interests" means those interests of producers which are in 
conflict, so that full production and utilization by one producer is prohibited 
or impeded by the interests of another producer of a separate natural 
resource. 

4. "Gas" means all natural gas and other fluid hydrocarbons not hereinbelow 
defined as oil. 

5. "Leonardite" means a dark-colored. soft. earthy rock formed from the 
oxidation of lignite. 

Q.,_ "Natural resources" means coal , oil , gas, and subsurface minerals as 
defined herein. 

&:7. "Oil" means crude petroleum oil and other hydrocarbons, regardless of 
gravity, which are produced at the wellhead in liquid form, and the liquid 
hydrocarbons known as distillate or condensate recovered or extracted 
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from gas other than gas produced in association with oil and commonly 
known as casinghead gas. 

+.-8. "Owner" means the person who has the right to produce natural resources 
either for that person or others. 

&9. "Person" means any natural person , corporation, limited liability company, 
association, partnership, receiver, trustee, executor, administrator, 
guardian, fiduciary, or other representative of any kind, and includes any 
department, agency, instrumentality, or political subdivision of the state. 
The masculine gender, in referring to a person, includes the feminine and 
the neuter genders. 

9'-~ "Producer" means the owner of a well or wells , or mine or mines, capable 
of producing coal , leonardite. oil, gas, or subsurface minerals . 

..W.:..11. "Subsurface minerals" means all naturally occurring elements and their 
compounds, volcanic ash , precious metals, carbonates, and natural 
mineral salts of boron , bromine, calcium, fluorine, iodine, lithium, 
magnesium, phosphorus, potassium, sodium, thorium, uranium, and sulfur, 
and their compounds but does not include sand and gravel and rocks 
crushed for sand and gravel. 

44-,..1£. "Waste" means the inefficient util ization of reserves of oil , gas, subsurface 
minerals, ef coal , or leonardite, as the case may be. 

SECTION 22. AMENDMENT. Section 38-18-05 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-18-05. Definitions. 

In this chapter, unless the context or subject matter otherwise requires: 

1. "Agricultural production" means the production of any growing grass or 
crop attached to the surface of the land, whether or not the grass or crop is 
to be sold commercially, and the production of any farm animals, including 
farmed elk, whether or not the animals are to be sold commercially. 

2. "Disturbed" means any alteration of the topsoil of the land whether the 
alteration is for the purpose of exploring for coal or leonardite. or for the 
purpose of carrying out an actual mining operation. 

3. "Mineral developer" means the person who acquires at least seventy-five 
percent of the mineral rights or a lease of at least seventy-five percent of 
the mineral rights for the purpose of extracting or using the mineral for 
nonagricultural purposes. 

4. "Mineral estate" means an estate in or ownership of all or part of the 
minerals under a specified tract of land. 

5. "Mineral lease" means any lease which purports to convey the minerals or 
rights relating to the minerals under a specified tract of land separate from 
the surface, and any other type of lease which gives or conveys rights to 
minerals. 
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6. "Mineral owner" means any person or persons who presently own the 
mineral estate, their successors, assigns, or predecessors in title, under a 
specified tract of land by means of a mineral deed, or by an exception or 
reservation in the deed, grant, or conveyance of the surface, or by any 
other means whatsoever. 

7. "Minerals" means coal or leonardite. 

8. "Mining operation" means any type of activity, the aim of which is to 
discover the presence of minerals, or to remove the minerals so 
discovered from their original position on or in the land by any means 
whatsoever. 

9. "Surface estate" means an estate in or ownership of the surface of a 
particular tract of land. 

10. "Surface owner" means the person or persons who presently have valid 
title to the surface of the land, their successors, assigns, or predecessors 
in title, regardless of whether or not a portion of the land surface is 
occupied for a residence. 

SECTION 23. AMENDMENT. Section 38-18-07 of the North Dakota Century 
Code is amended and reenacted as follows : 

38-18-07. Surface damage and disruption payments. 

1. Unless the mineral lease, surface lease, or consent statement executed by 
the surface owner provides for payments to the surface owner, the mineral 
developer shall annually pay to the surface owner a sum of money equal to 
the amount of damages sustained by the surface owner for loss of 
agricultural production caused by mining activity, provided that it can be 
shown that the land disturbed or to be disturbed has regularly been used 
for agricultural production. The amount of damages may be determined by 
any formula mutually agreeable between the surface owner and the 
mineral developer. The payments contemplated by this section only cover 
land actually mined, disturbed, or to be mined during the year or years 
during which agricultural production was actually interrupted and which 
land has not been restored to the level of agricultural productivity required 
by the plan submitted pursuant to chapter 38-14.1. The payments to be 
made hereunder must be made before December thirty-first of that 
calendar year in which the loss occurred. 

2. Unless waived by the owner of a farm building , if the coal or leonardite 
removal area of a surface mining operation comes within five hundred feet 
[152.4 meters] of any farm building , the mineral developer shall pay to the 
owner of the farm building either the fair market value of the farm building 
or the entire cost of removing the farm building to a location where the coal 
or leonardite removal area of the mining operation will not come within five 
hundred feet [152.4 meters] of such building or buildings. The payments 
contemplated hereunder are in addition to any payments required by the 
terms of any mineral lease, unless the surface owner is a party to the lease 
and the lease provides for damages as contemplated in this subsection in 
an amount not less than the amount which would be recoverable under 
this section. 
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3. The rights granted to the surface owner by this section are hereby 
declared to be absolute and unwaivable, except as provided in subsection 
2. Any instrument which purports to waive rights granted by this section is 
null and void and of no legal effect." 

Page 14, line 28, remove "Any conveyance or lease of coal in this state grants. conveys, or 
leases to the grantee" 

Page 14, replace lines 29 through 31 with "This subsection does not apply to any past, present. 
or future transfer of an interest in real property, including a contract. reservation, 
conveyance. or lease. in a document created before August 1. 2015. After July 31, 
2015. a transfer of an interest of coal in real property. including contract, reservation, 
conveyance. or lease. does not include leonardite. unless specifically included. After 
July 31. 2015. a transfer of an interest of minerals in real property. including contract, 
reservation. conveyance. or lease. includes leonardite, unless specifically excluded." 

Page 15, line 4, replace "twenty-five" with "thirty-seven and one-half' 

Page 15, after line 8, insert: 

"SECTION 26. APPLICATION. Notwithstanding any provision of this Act, the 
rates or application of severance and conversion taxation of coal or leonardite are not 
amended except as provided in section 25." 

Renumber accordingly 
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Harms, Cherie SB 2377 

Harms, Cherie 
Wednesday, March 25, 2015 1:11 PM 

from: 
ent: 
o: TylerHamman@lignite.com; Christopher Friez (Christopher.friez@nacoal.com); 

David.Straley@nacoal.com; Timothy J. Dawson (tdawson@nd.gov) 

Cc: 

Subject: 

Importance: 

Hello everyone, 

Robert Harms; Jeffcoat-Sacco, !Ilona; Furey, Casey A.; 'Edward C. Murphy 
(emurphy@nd.gov)' 
FW: SB 2377 

High 

Excuse our delayed reaction to the last sentence in Chris' email to Tyler regarding North American Coal's last changes: 

In addition to the above, we may need to think about leaving Section 1 of the bill as it was passed out of the Senate. 

From the bill passed by the Senate, on page No. 1, Lines 17 and 18, under Section 1, we want to remove the words, 
"and leonardite," 

Otherwise we are OK with the changes as proposed by North American Coal in: 
Section 24 of the bill. Beginning on Line 25, Page 22 of the current bill draft, we would like subsection 3 to read as 
follows: 
Any transfer of an interest in real property of coal by lease, conveyance, contract, reservation or will, executed 
prior to August 1, 2015, shall be deemed to include leonardite unless leonardite is specifically excluded by name. 

fter July 31, 2015, any transfer of an interest in real property of coal by lease, conveyance, contract, reservation 
r will, does not include leonardite unless leonardite is specifically included by name. 

a11&eti1J 
Cherie Harms 
Leonardite Products 
Mobile: 701-471-2704 
C he rie@leona rd iteprod ucts .com 

From: Tyler Hamman [mai lto:TylerHamman@lignite.com] 
Sent: Tuesday, March 24, 2015 7:56 PM 
To: Harms, Cherie 
Cc: David Straley 
Subject: Fwd: SB 2377 

Cherie - I apologize for the delay but below is some proposed language regarding the title protections in the bill. Let us 

know if you want to get together to discuss before the subcommittee meeting tomorrow afternoon. 

Begin forwarded message: 

From: "Friez, Christopher" <Chris_topher. Friez@nacoal.com> 
Date: March 24, 2015 at 7:02:45 PM CDT 

1 
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15.1008.02002 

Sixty-fourth 
Legislative Assembly 
of North Dakota 

Introduced by 

FIRST ENGROSSMENT 

ENGROSSED SENATE BILL NO. 2377 

Senators Bekkedahl , Bowman, Rust 

Representative Hatlestad 

# 1-

1 A BILL for an Act to create and enact section 57-61 -01.9 of the North Dakota Century Code, 

2 relating to severance tax for commercial leonardite; aflG-to amend and reenact section 1 01 40, 

3 subsection 7 of section 38 12 01 , subsection 1 of sectionsubsection 5 of section 38-11 .2-01, 

4 sections 38-12.1-01 . 38-12.1-02, 38-12.1-03, section38-12.1-04, 38-12.1-05, and 38-14.1-02, 

5 subsection 3 of section 38-14.1-05, subsection 3 of section 38-14.1-13, subdivisions r and s of 

6 subsection 1 of section 38-14.1-14, subdivision c of subsection 2 of section 38-14.1-14, 

7 paragraph 2 of subdivision e of subsection 3 of section 38-14.1-21 , subdivision b of 

8 subsection 4 of section 38-14.1-21 , subsections 1 and 1.1 of section 38-14.1-24, subdivision b 

9 of subsection 3 of section 38-14.1-24, subsections 5, 10, and 18 of section 38-14.1-24, section 

10 38-14.1-25, subd ivision b of subsection 1 of section 38-14.1-27, subsections 1, 3, and 4 of 

11 section 38-14.1-37, sections 38-15-01. 38-15-02. 38-18-05, and 38-18-07, and section 47-10-24 

12 of the North Dakota Century Code, relating to the definition of coal and commercial leonardite~ 

13 and to provide for application. 

14 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

15 SECTION 1. AMENDMENT. Section 1 01 40 of the North Dakota Century Gode is amended 

16 and reenacted as follows: 

17 1 01 40. Coal Definition. 

18 VVherever the word "coal" appears in the laws of this state, or in the resolutions of the 

19 legislative assembly, it means all kinds of coal , and includes what is known as lignite coal Q.nQ 

20 leonardite, unless a contrary intention plainly appears or is otherwise defined. 

21 SECTION 2. AMENDMENT. Subsection 7 of section 38 12 01 of the North Dakota Century 

22 Code is amended and reenacted as follows: 

23 7. "Subsurface minerals" means all naturally occurring elements and their 

24 compounds, leonardite, volcanic ash , precious metals, carbonates , and natural 

Page No. 1 15.1008.02002 



Sixty-fourth 
Legislative Assembly 

1 mineral salts of boron, bromine, calcium, fluorine , iodine, lithium, magnesium, 

2 phosphorus, potassium, sodium, thorium, uranium, and sulfur, and their compounds, 

3 but does not include sand and gravel and rocks crushed for sand and gravel. 

4 SECTION 1.AMENDMENT. Subsection 5 of section 38-11.2-01 of the North Dakota 

5 Century Code is amended and reenacted as follows: 

6 5. "Subsurface mineral" means any naturally occurring element or compound recovered 

7 under the provisions of chapter 38-12, but for the purpose of this chapter excludes 

8 coal, commercial leonardite. oil and gas, sand and gravel, and rocks crushed for sand 

9 and gravel. 

10 SECTION 2. AMENDMENT. Section 38-12.1-01 of the North Dakota Century Code is 

11 amended and reenacted as follows: 

12 38-12.1-01. Legislative findings. 

13 The legislative assembly of the state of North Dakota finds that: 

14 1. The discovery and evaluation of coal or commercial leonardite deposits is 

15 advantageous in an industrial society. 

16 2. Coal or commercial leonardite occurs hidden under the ground and must be searched 

17 

18 

19 

20 

for by diverse techniques, and that the search, exploration, or prospecting for coal or 

commercial leonardite is a necessary and expensive prerequisite to coal or 

commercial leonardite extraction and for land use planning in coal-bearing or 

commercial leonardite-bearing areas. 

21 3. It is to the benefit of society to allow coal or commercial leonardite exploration and to 

22 require the information generated from exploration to be available to the office of the 

23 state geologist. 

24 SECTION 3. AMENDMENT. Section 38-12.1-02 of the North Dakota Century Code is 

25 amended and reenacted as follows: 

26 38-12.1-02. Declaration of policy. 

27 It is hereby declared to be in the public interest to have persons engaged in coal or 

28 commercial leonardite exploration or evaluation report their findings to the office of the state 

29 geologist so that data on the location, quantity, and quality of coal or commercial leonardite, and 

30 the characteristics of associated material, will be available to assist the state in determining 
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1 what the attitude of the state should be regarding future development of coal or commercial 

2 leonardite resources. 

3 SECTION 3. AMENDMENT. Subsection 1 of section 38 12.1 03 of the North Dakota 

4 Century Code is amended and reenacted as follows: 

5 1. "Coal" means a dark colored , oompaot, and earthy organic rook with less than forty 

6 percent inorganic components, based on dry material, formed by the aooumulation 

7 and decomposition of plant material. The term includes lignite in both oxidized and 

8 nonoxidized forms, 'tvhether or not the material is enriched in radioactive materials. 

9 The term does not include leonardite. 

10 SECTION 4. AMENDMENT. Section 38-12.1-03 of the North Dakota Century Code is 

11 amended and reenacted as follows: 

12 38-12.1-03. Definitions. 

13 As used in this chapter, unless the context otherwise requires: 

14 1. "Coal" means a dark-colored, compact, and earthy organic rock with less than forty 

15 

16 

17 

18 

19 

percent inorganic components, based on dry material, formed by the accumulation 

. and decomposition of plant material. The term includes lignite in both oxidized and 

nonoxidized formsfefm, whether or not the material is enriched in radioactive 

materials. For purposes of this chapter. the term does not include commercial 

leonardite. 

20 2. "Coal exploration" means: 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

a. The use of any technique which when applied to the surface of the land will aid in 

the discovery or evaluation of coal or commercial leonardite or aid in determining 

the quantity and quality of coal or commercial leonardite present. It includes 

drilling or digging, excavating, core sample drilling and collection, diamond 

drilling, trenching, or any other type of penetration of the surface of the earth; or 

b. Environmental data gathering activities conducted for the purpose of establishing 

the conditions of an area prior to applying for a permit under chapter 38-14.1. The 

provisions of sections 38-12.1-04 and 38-12.1-05 are not applicable to such 

environmental data gathering activities unless the natural land surface will be 

substantially disturbed or such activities are located on lands designated 

unsuitable for mining under section 38-14.1-05. 
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1 3. "Commercial leonardite" means a dark-colored. soft. earthy rock formed from the 

2 

3 

4 

oxidation of lignite coal. and is produced from a mine that has as its only function to 

provide leonardite for purposes other than gasification or combustion to generate 

electricity. 

5 4. "Commission" means the industrial commission of the state of North Dakota. 

6 4.-5. "Permit area" means a county. 

7 ~. "Person" means and includes any natural person, corporation, limited liability 

8 

9 

10 

11 

company, association, partnership, receiver, trustee, executor, administrator, guardian, 

fiduciary, or other representative of any kind, and includes any department, agency, or 

instrumentality of the state or of any governmental subdivision thereof; the masculine 

gender, in referring to a person, includes the feminine and the neuter genders. 

12 fr.7. "Road" means a surface or right of way for purposes of travel by land vehicles used in 

13 coal or commercial leonardite exploration. A road consists of the entire area of the 

14 right of way, including the roadbed, shoulders, parking and side areas, approaches, 

15 structures, ditches, and surface. 

16 SECTION 5. AMENDMENT. Section 38-12.1-04 of the North Dakota Century Code is 

17 amended and reenacted as follows: 

18 38-12.1-04. Jurisdiction of commission. 

19 The commission has jurisdiction and authority over all persons and property, both public 

20 and private, necessary to effectively enforce the provisions of this chapter. The director of 

21 mineral resources shall act as a supervisor charged with the duty of enforcing the regulations 

22 and orders of the commission applicable to the provisions of this chapter. The commission has 

23 authority to make such investigations as it deems proper to determine whether facts exist which 

24 Justify action by the commission. The commission acting through the director of mineral 

25 resources has the authority: 

26 1. To require: 

27 

28 

29 

30 

31 

a. The furnishing of a reasonable bond with good and sufficient surety, conditioned 

upon the full compliance with the provisions of this chapter, and the rules and 

orders of the commission prescribed to govern the exploration for coal or 

commercial leonardite on state and private lands and roads used in coal or 

commercial leonardite exploration within the state of North Dakota. The person 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 
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required to furnish the bond may elect to deposit a collateral bond, self-bond, 

cash, or any alternative form of security approved by the commission, or 

combination thereof, by which a permittee assures faithful performance of all 

requirements of this chapter and the rules and orders of the industrial 

commission. 

b. The delivery, free of charge, to the state geologist of the basic data collected 

during the course of the exploration within a reasonable time as may be 

prescribed by the state gec:ilogist. The data so submitted is confidential and 

available only to the office of the state geologist for official purposes for a period 

of two years, and such period of confidentiality must, upon application, be 

extended for one-year periods by the state geologist, for a total period not to 

exceed ten years unless it is demonstrated that such period should be further 

extended in order to prevent possible resulting harm to the person, or the 

person's successors and assigns, who delivered such basic data to the state 

geologist. The basic data must include, if specifically requested by the state 

geologist and if the information has been developed by or for a person 

conducting the exploration: 

( 1) Sample cuts. 

(2) Drillers' logs, sample logs, radioactivity logs, resistivity logs, or other types 

of electrical or mechanical logs. 

(3) Elevation and location information on the data collection points. 

(4) Other pertinent information as may be required by the state geologist. 

23 2. To require the plugging, covering, or reburial in an appropriate manner so as to protect 

24 

25 

26 

environmental quality, general health and safety, and economic values of all holes, 

pits , or trenches excavated during the course of coal or commercial leonardite 

exploration. 

27 3. To promulgate and enforce rules, regulations, and orders to effectuate the provisions, 

28 purpose, and intent of this chapter. 

29 4. To inspect all drilling or exploration sites. For the purposes of this subsection, the 

30 

31 

director of mineral resources or the director's representative shall have access to all 

drilling or exploration installations regulated by this chapter for the purpose of 
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inspection and sampling and shall have the authority to require the operators' aid if the 

director finds it necessary and requests it. 

3 5. Notwithstanding any of the other provisions of this section, the commission acting 

4 through the director of mineral resources shall require that any lands substantially 

5 disturbed in coal or commercial leonardite exploration, including excavations, roads, 

6 and drill holes, and the removal of necessary facilities and equipment be reclaimed in 

7 accordance with the applicable performance standards of section 38-14.1-24. 

8 Reclamation must be accomplished to protect environmental quality, general health 

9 and safety, and economic values. 

10 SECTION 6. AMENDMENT. Section 38-12.1-05 of the North Dakota Century Code is 

11 amended and reenacted as follows: 

12 38-12.1-05. Notice and drilling permit required- Exceptions - Limits on coal or 

13 commercial leonardite removal. 

14 1. It is unlawful to commence operations for drilling for the exploration for coal or 

15 

16 

17 

18 

19 

20 

commercial leonardite without first obtaining a permit from the director of mineral 

resources, under such rules and regulations as may be prescribed by the commission, 

and paying to the commission a fee of one hundred dollars for each such permit area. 

The permit application must include a description of the exploration area and the 

period of proposed exploration. The permit must be granted within thirty days after a 

proper application has been submitted. 

21 2. This permit may not be required: 

22 

23 

24 

25 

26 

27 

28 

a. In an area where a permit to conduct surface coal mining operations is in effect 

pursuant to chapter 38-14.1; 

b. For holes drilled to guide excavating equipment in an operating mine; 

c. In areas where a drill hole is required by any other state agency; or 

d. For environmental data gathering activities that do not substantially disturb the 

land, unless the environmental data gathering activities are located on land 

designated unsuitable for mining under section 38-14.1-05. 

29 3. No person may remove more than two hundred fifty tons [226.80 metric tons] of coal 

30 

31 

or commercial leonardite pursuant to an exploration permit without first obtaining a 

permit from the public service commission. 
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1 SECTION 7. AMENDMENT. Section 38-14.1 -02 of the North Dakota Century Code is 

2 amended and reenacted as follows: 

3 38-14.1-02. Definitions. 

4 Wherever used or referred to in this chapter, unless a different meaning clearly appears 

5 from the context: 

6 1. "Alluvial valley floors" means the unconsolidated stream-laid deposits holding streams 

7 

8 

9 

10 

11 

where water availability is sufficient for subirrigation or flood irrigation agricultural 

activities but does not include upland areas which are generally overlain by a thin 

veneer of colluvial deposits composed ch iefly of sediment from sheet erosion, deposits 

by unconcentrated runoff or slope wash, together with talus, other mass movement 

accumulation , and windblown deposits. 

12 2. "Approximate original contour" means that surface configuration achieved by 

13 

14 

15 

16 

backfill ing and grading an area affected by surface coal mining operations so that the 

reclaimed area closely resembles the general surface configuration of the land prior to 

being affected by surface coal mining operations and blends into and complements 

the surrounding undisturbed land . 

17 3. "Coal" means a dark-colored compact and earthy organic rock with less than forty 

18 

19 

20 

21 

22 

23 

percent inorganic components, based on dry material , formed by the accumulation 

and decomposition of plant material. The term includes consolidated lignitic coal , in 

both oxidized and nonoxidized forms, having less than eight thousand three hundred 

British thermal units per pound [453.59 grams], moist and mineral matter free, whether 

or not the material is enriched in radioactive materials. +ReFor purposes of this 

chapter. the term does not include commercial leonardite. 

24 4. "Commercial leonardite" means a dark-colored. soft. earthy organic rock formed from 

25 

26 

27 

the oxidation of lignite. and is produced from a mine that has as its only function to 

provide leonardite for purposes other than gasification or combustion to generate 

electricity. 

28 5. "Commission" means the public service commission , or such other department, 

29 

30 

bureau, or commission as may lawfully succeed to the powers and duties of that 

commission . The commission is the state regulatory authority for all purposes relating 
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to the Surface Mining Control and Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 

445; 30 U.S.C. 1201 et seq .]. 

3 &.-6. "Extended mining plan" means a written statement setting forth the matters specified 

4 

5 

in section 38-14.1-15 and covering the estimated life of the surface coal mining 

operation. 

6 (hL_ "Final cut" means the last pit created in a surface mining pit sequence. 

7 ~8. "Highwall" and "endwall" mean those sides of the pit adjacent to unmined land. 

8 &~ "Imminent danger to the health and safety of the public" means the existence of any 

9 

10 

11 

12 

13 

14 

15 

condition or practice, or any violation of a permit or other requirement of this chapter in 

a surface coal mining and reclamation operation , which condition, practice, or violation 

could reasonably be expected to cause substantial physical harm to persons outside 

the permit area before such condition , practice, or violation can be abated. A 

reasonable expectation of death or serious injury before abatement exists if a rational 

person, subjected to the same conditions or practices giving rise to the peril, would not 

expose the person's self to the danger during the time necessary for abatement. 

16 9. "Leonardite" means a dark colored, soft, earthy organic rook that is high in humie aeid 

17 content formed from the oxidation of lignite. 

18 10. "Operator" means any individual, person, partnership, firm, association, society, joint 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

stock company, company, cooperative, corporation , limited liability company, or other 

business organization, or any department, agency, or instrumentality of the state, 

local, or federal government, or any governmental subdivision thereof including any 

publicly owned utility or publicly owned corporation of the state, local, or federal 

government, engaged in or controlling a surface coal mining operation. Operator does 

not include those who remove or intend to remove two hundred fifty tons [226.80 

metric tons] or less of coal or commercial leonardite from the earth by coal or 

commercial leonardite mining within twelve consecutive calendar months in any one 

location or who remove any coal or commercial leonardite pursuant to reclamation 

operations under chapter 38-14.2. 

29 -+-0:-11.,_ "Other minerals" means clay, stone, sand, gravel , metalliferous and nonmetalliferous 

30 

31 

ores, and any other solid material or substances of commercial value occurring within 

five hundred feet [152.4 meters] or less of the land surface and which are excavated in 
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solid form from natural deposits on or in the earth , exclusive of coal or commercial 

leonardite and those minerals which occur naturally in liquid or gaseous form . 

3 4-+:J.Z.:. "Other suitable strata" means those portions of the overburden determined by the 

4 

5 

commission to be suitable for meeting the requirements of subsections 2 and 17 of 

section 38-14.1-24 and based on data submitted by the permit applicant. 

6 ~.Ll.:. "Overburden" means all of the earth and other materials, with the exception of suitable 

7 plant growth material , which lie above natural deposits of coal or commercial 

8 leonardite and also means such earth and other materials, with the exception of 

9 suitable plant growth material, disturbed from their natural state by surface coal or 

10 commercial leonardite mining operations. 

11 ~.11.:. "Performance bond" means a surety bond, collateral bond, self-bond, deposit, a bond 

12 issued under the state surface mining and reclamation bond fund, any alternative form 

13 of security approved by the commission, or combination thereof, by which a permittee 

14 assures faithful performance of all requirements of this chapter. 

15 .+&.-~ "Permit" means a permit to conduct surface coal mining and reclamation operations 

16 issued by the commission. 

17 44:-~ "Permit applicant" means a person or operator applying for a permit. 

18 4-&.-jL "Permit area" means the area of land approved by the commission for surface-eeal 

19 

20 

mining operations which shall be readily identifiable by appropriate markers on the 

site. 

21 +&.-1JL "Permit renewal" means the extension of the permit term for areas within the 

22 

23 

boundaries of the initial or existing permit. upon the expiration of the initial or existing 

permit term. 

24 -+-7-:-~ "Permit revision" means the modification of permit provisions during the term of the 

25 

26 

permit and includes changes in the mining and reclamation plans, incidental boundary 

extensions, and the transfer, assignment, or sale of rights granted under the permit. 

27 +&20. "Permit term" means a period of time beginning with the date upon which a permit is 

28 

29 

30 

given for surface eeal-mining and reclamation operations under the provisions of this 

chapter, and ending with the expiration of the next succeeding five years plus any 

renewal of the permit granted under this chapter. 

31 4-9:-~ "Permittee" means a person or operator holding a permit. 
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1 ~22. "Person" means an individual , partnership, firm , association, society, joint stock 

2 

3 

company, company, cooperative, corporation, limited liability company, or other 

business organization . 

4 ~23. "Pit" means a tract of land, from which overburden, or coal , or both , or overburden, or 

5 

6 

commercial leonardite, or both , has been or is being removed for the purpose of 

surface coal mining or surface commercial leonardite operations. 

7 2-2-:-24. "Prime farmland" means lands as prescribed by commission regulation that have the 

8 

9 

10 

11 

12 

soil characteristics and moisture supply needed to produce sustained high yields of 

adapted crops economically when treated and managed, including management of 

water, according to modern farming methods. Furthermore, such lands historically 

have been used for intensive agricultural purposes and are large enough in size to 

constitute a viable economic unit. 

13 ~25. "Prime soils" means those soils that have the required soil characteristics (including 

14 

15 

16 

slope and moisture supply) needed to produce susta ined high yields of adapted crops, 

as determined by the state conservationist of the United States department of 

agriculture soil conservation service. 

17 ~26. "Reclaimed" or "reclaim" means conditioning areas affected by surface coal mining 

18 

19 

20 

operations or surface commercial leonardite operations to make them capable of 

supporting the uses which they were capable of supporting prior to any mining, or 

higher or better uses, pursuant to subsection 2 of section 38-14.1-24. 

21 ~27. "Reclamation plan" means a plan submitted by an applicant for a permit which sets 

22 

23 

forth a plan for reclamation of the proposed surface eeffi-.mining operations pursuant to 

subsection 2 of section 38-14.1-14. 

24 ~28. "Refuse" means all waste material directly connected with the production of coal or 

25 commercial leonardite mined by surface eeffi-.mining operations. 

26 n29. "Soil amendments" means those materials added by the operator to the replaced 

27 

28 

overburden or suitable plant growth material, or both, to improve the physical or 

chemical condition of the soil in its relation to plant growth capability. 

29 2&-30. "Soil classifier" means a professional soil classifier as defined in subsection 4 of 

30 section 43-36-01 . 
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1 ~1L "Soil survey" means the identification and location of all suitable plant growth material 

2 

3 

within the proposed permit area and an accompanying report that describes, 

classifies, and interprets for use such materials. 

4 ~32. "State program" means the program established by the state of North Dakota in 

5 

6 

7 

8 

accordance with the requirements of section 503 of the federal Surface Mining Control 

and Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 470; 30 U.S.C. 1253] to regulate 

surface coal mining and reclamation operations on lands within the state of North 

Dakota. 

9 ~33. "Suitable plant growth material" means that soil material (normally the A, 8, and 

10 

11 

12 

portions of the C horizons) located within the proposed permit area which, based upon 

a soil survey, is found by the commission to be the most acceptable as a medium for 

plant growth when respread on the surface of regraded areas. 

13 ~34. "Surface coal mining and reclamation operations" means surface coal mining 

14 

15 

operations and all activities necessary and incidental to the reclamation of such 

operations after July 1, 1979. 

16 ~35. "Surface coal mining operations" means: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

a. Activities affecting the surface of lands in connection with a surface coal or 

commercial leonardite mine. Such activities include extraction of coal or 

commercial leonardite from coal or commercial leonardite refuse piles, 

excavation for the purpose of obtain ing coal or commercial leonardite, including 

such common methods as contour, strip, auger, box cut, open pit, and area 

mining , the uses of explosives and blasting , and in situ distillation or retorting , 

leaching or other chemical or physical processing, and the cleaning, 

concentrating , or other processing or preparation , and loading of coal or 

commercial leonardite at or near the minesite, except that such activities do not 

include coal or commercial leonardite exploration subject to chapter 38-12.1 , or 

the extraction of coal or commercial leonardite incidental to reclamation 

operations under chapter 38-14.2; and 

b. The areas upon which such activities occur or where such activities disturb the 

natural land surface. Such areas shall also include any adjacent land the use of 

which is incidental to any such activities, all adjacent lands affected by the 
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construction of new roads or the improvement or use of existing roads to gain 

access to the site of such activities and for haulage, and excavations, workings, 

impoundments, dams, refuse banks, dumps, stockpiles, overburden piles, spoil 

banks, culm banks, tailings , holes or depressions, repair areas, storage areas, 

processing areas , shipping areas, and other areas upon which are sited 

structures, facilities , or other property or materials on the surface, resulting from 

or incident to such activities . 

8 J4:-36. "Unwarranted failure to comply" means the failure of a permittee to prevent the 

9 occurrence of any violation of the permittee's permit or any requirement of this chapter 

10 due to indifference, lack of diligence, or lack of reasonable care, or the failure to abate 

11 any violation of such permit or this chapter due to indifference, lack of diligence, or 

12 lack of reasonable care. 

13 SECTION 8. AMENDMENT. Subsection 3 of section 38-14.1-05 of the North Dakota 

14 Century Code is amended and reenacted as fo llows: 

15 3. Prior to designating any land area as unsuitable for surface coal mining operations, 

16 

17 

18 

19 

the commission shall prepare a detailed statement on: 

a. The potential coal or commercial leonardite resources of the area ; 

b. The demand for coal or commercial leonardite resources; and 

c. The impact of such designation on the environment, the economy, and the supply 

20 of coal or commercial leonardite. 

21 SECTION 9. AMENDMENT. Subsection 3 of section 38-14.1-13 of the North Dakota 

22 Century Code is amended and reenacted as fo llows: 

23 3. Upon request by the permit applicant, the commission , in its discretion, may designate 

24 

25 

26 

27 

28 

29 

30 

31 

specific information included in the plans required by subdivisions c and d of 

subsection 1 as exempt from disclosure under section 44-04-18, provided such 

specific information pertains only to the analysis of the chemical and physical 

properties of the coal or commercial leonardite (excepting information regarding such 

mineral or elemental contents which is potentially toxic in the environment). Each 

request must be accompanied by a statement specifying the need for nondisclosure, 

which statement must be considered part of the permit application to be filed for public 

inspection as specified in subsection 2. The confidential information is exempt for a 
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18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Sixty-fourth 
Legislative Assembly 

period not to exceed ten years subsequent to the date on which the request for 

nondisclosure was filed, unless it is demonstrated by the permit applicant that such 

period should be further extended in order to prevent possible resulting harm to the 

permit applicant, or the applicant's successors and assigns. 

SECTION 10. AMENDMENT. Subdivisions rands of subsection 1 of section 38-14.1-14 of 

the North Dakota Century Code are amended and reenacted as follows: 

r. Cross sections, maps or plans of the land to be affected, including the actual area 

to be mined, prepared by or under the direction of and certified by a registered 

professional engineer, a registered land surveyor, or a qualified professional 

geologist with assistance from experts in related fields, showing pertinent 

elevation and location of test borings or core samplings and depicting all of the 

following information: 

(1) The nature and depth of the various strata of overburden. 

(2) The location of subsurface water, if encountered , and its quality. 

(3) The nature and thickness of any coal, commercial leonardite. or rider seam 

above the coal or commercial leonardite seam to be mined . 

(4) The nature of the stratum immediately beneath the coal or commercial 

leonardite seam to be mined. 

(5) All mineral crop lines and the strike and dip of the coal or commercia l 

leonardite to be mined, within the area of land to be affected. 

(6) Existing or previous surface mining limits. 

(7) The location and extent of known workings of any underground mines, 

including mine openings to the surface. 

(8) The location of aquifers. 

(9) The estimated elevation of the water table. 

(10) The location of spoil , waste, or refuse areas, suitable plant growth material 

stockpiling areas and, if necessary, stockpiling areas for other suitable 

strata. 

(11) The location of all impoundments for waste or erosion control. 

( 12) Any settling or water treatment facility. 
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( 13) Constructed or natural drainways and the location of any discharges to any 

surface body of water on the area of land to be affected or adjacent thereto. 

( 14) Profiles at appropriate cross sections of the anticipated final surface 

configuration that will be achieved pursuant to the applicant's proposed 

reclamation plan. 

s. A statement by the applicant of the result of test borings or core samplings from 

7 the permit area, including logs of the drill holes, the thickness of the coal or 

8 commercial leonardite seam found, an analysis of the chemical properties of 

9 such coal or commercial leonardite, the sulfur content of any coal or commercial 

10 leonardite seam, chemical analysis of potentially toxic forming sections of the 

11 overburden, and chemical analysis of the stratum lying immediately underneath 

12 the coal or commercial leonardite to be mined. The provisions of this subdivision 

13 may be waived by the commission with respect to the specific application by a 

14 written determination that such requirements are unnecessary. 

15 SECTION 11. AMENDMENT. Subdivision c of subsection 2 of section 38-14.1-14 of the 

16 North Dakota Century Code is amended and reenacted as follows: 

17 c. The consideration which has been given to maximize the utilization and 

18 conservation of the coal or commercial leonardite being recovered so that 

19 reaffecting the land in the future can be minimized. 

20 SECTION 12. AMENDMENT. Paragraph 2 of subdivision e of subsection 3 of section 

21 38-14.1-21 of the North Dakota Century Code is amended and reenacted as follows: 

22 (2) Not materially damage the quantity or quality of water in surface or 

23 underground water systems that supply these alluvial valley floors. This 

24 subdivision does not affect those surface coal mining operations which on 

25 July 1, 1979, produce coal or commercial leonardite in commercial 

26 quantities and are located within or adjacent to alluvial valley floors or have 

27 obtained specific permit approval by the commission to conduct surface coal 

28 mining operations within said alluvial valley floors. 

29 SECTION 13. AMENDMENT. Subdivision b of subsection 4 of section 38-14.1-21 of the 

30 North Dakota Century Code is amended and reenacted as follows: 
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b. The commission finds that the proposed surface coal mining operation will 

2 constitute a hazard to a dwelling house, public building, school , church, cemetery, 

3 commercial or institutional building, public road, stream, lake, or other public or 

4 private property other than property subject to a coal or commercial leonardite 

5 lease. 

6 SECTION 14. AMENDMENT. Subsections 1 and 1.1 of section 38-14.1-24 of the North 

7 Dakota Century Code are amended and reenacted as follows: 

8 1. Conduct surface coal mining operations so as to maximize the utilization and 

9 

10 

conservation of the coal or commercial leonardite being recovered so that reaffecting 

the land in the future through surface coal mining can be minimized . 

11 1.1. Conduct any auger mining associated with surface coal mining operations in a manner 

12 that will maximize recoverability of coal or leonardite and other mineral reserves 

13 remaining after mining activities and reclamation operations are completed , and seal 

14 or fill all auger holes as necessary to ensure long-term stability of the area and 

15 minimize any adverse impact to the environment or hazard to public health or safety. 

16 The commission may prohibit auger mining if necessary to maximize the utilization, 

17 recoverability, or conservation of coal or commercial leonardite resources, to ensure 

18 long-term stability, or to protect against any adverse impact to the environment or 

19 hazard to public health or safety. 

20 SECTION 15. AMENDMENT. Subdivision b of subsection 3 of section 38-14.1-24 of the 

21 North Dakota Century Code is amended and reenacted as follows: 

22 

23 

24 

25 

26 

27 

28 

29 

30 

b. The permittee, at a minimum, shall backfill, grade, and compact (where 

advisable) using all available overburden and other spoil and waste materials to 

attain the lowest practicable grade (not to exceed the angle of repose), to provide 

adequate drainage, and to contain all toxic materials in order to achieve an 

ecologically sound land use compatible with the surrounding region, in those 

instances where: 

(1) Surface eeffi-mining operations are carried out over a substantial period of 

time at the same location where the operation transects the coal or 

commercial leonardite deposit; 
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(2) The thickness of the coal or commercial leonardite deposits relative to the 

volume of overburden is large; and 

(3) The permittee demonstrates that the overburden and other spoil and waste 

4 materials at a particular point in the permit area or otherwise available from 

5 the entire permit area are insufficient, giving due consideration to volumetric 

6 expansion , to restore the approximate original contour. 

7 SECTION 16. AMENDMENT. Subsections 5, 10, and 18 of section 38-14.1-24 of the North 

8 Dakota Century Code are amended and reenacted as follows: 

9 5. Remove, segregate, and respread suitable plant growth material as required by the 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

commission within the permit area . The commission may require the permittee to 

segregate suitable plant growth material in two or more soil layers. The commission 

shall determine the soil layer or layers to be removed based upon the quality and 

quantity of suitable plant growth material inventoried by the soil survey required in 

subdivision t of subsection 1 of section 38-14.1-14. Based on the soil survey, the 

commission shall also determine whether other suitable strata are necessary to meet 

revegetation requirements. If other strata can be shown to be suitable and necessary 

to meet revegetation requirements , the commission may require the permittee to 

determine the areal extent of other suitable strata within the proposed permit area , and 

to remove, segregate, protect, and respread such material. If the suitable plant growth 

material or other suitable strata cannot be replaced on an approved graded area within 

a time short enough to avoid deterioration of such material, the permittee shall 

stockpile and stabilize such materials by establishing a successful cover of 

quick-growing plants or by other means thereafter so that the suitable plant growth 

material or other suitable strata will be protected from wind and water erosion and will 

remain free from any contamination by toxic material. In the interest of achieving the 

maximum reclamation provided for in this chapter, the permittee may, or at the 

discretion of the commission shall , utilize such soil amendments as described in 

subsection 27 of section 38-14.1-02. 

29 10. Remove or bury all debris and other similar material resulting from the operation and 

30 

31 

bury all mine wastes a00.L coal. and commercial leonardite processing wastes unless 

the commission approves the surface disposal of such wastes. If the commission 
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approves the surface disposal of such wastes, the permittee shall stabilize all waste 

piles in designated areas through construction in compacted layers, including the use 

of incombustible and impervious materials if necessary, to assure that the final contour 

of the waste pile will be compatible with natural surroundings and that the site can and 

will be stabilized and revegetated according to the provisions of this chapter. 

6 18. Assume the responsibility for successful revegetation , as required by subsection 17, 

7 for a period of ten full years after the last year of augmented seeding, fertilizing, 

8 irrigation, or other work, provided that, when the commission approves a long-term 

9 intensive agricultural postmining land use, the ten-year period of responsibility for 

10 revegetation commences at the date of initial planting . However, for previously mined 

11 areas that are affected by remining , the operator's responsibility for successful 

12 revegetation will extend for a period of five full years after the last year of augmented 

13 seeding , fertilizing , irrigation, and other work in order to assure compliance with the 

14 applicable standards. For the purposes of this subsection, "previously mined areas" 

15 are lands that were affected by coal or commercial leonardite mining activities prior to 

16 January 1, 1970, and "augmented seeding , fertilizing , irrigation, or other work" does 

17 not include normal conservation practices recognized locally as good management for 

18 the postmining land use. 

19 SECTION 17. AMENDMENT. Section 38-14.1-25 of the North Dakota Century Code is 

20 amended and reenacted as follows: 

21 38-14.1-25. Prohibited mining practices. 

22 1. Ne8 permittee may not use any coal or commercial leonardite mine waste piles 

23 

24 

25 

consisting of mine wastes , tailings, coal processing wastes, or other liquid or solid 

wastes either temporarily or permanently as dams or embankments unless approved 

by the commission , after consultation with the state engineer. 

26 2. Ne8 permittee may not locate any part of the surface coal mining and reclamation 

27 

28 

29 

operations or deposit overburden, debris, or waste materials outside the permit area 

for which bond has been posted , except as provided in subsection 24 of section 

38-14.1-03. 
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1 3. Ne~ permittee may not deposit overburden, debris, or waste materials in such a way 

2 that normal erosion or slides brought about by natural causes will permit the same to 

3 go beyond or outside the permit area for which bond has been posted . 

4 SECTION 18. AMENDMENT. Subdivision b of subsection 1 of section 38-14.1-27 of the 

5 North Dakota Century Code is amended and reenacted as follows: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

b. For those surface coal mining and reclamation operations which remove or 

disturb strata that serve as aquifers which significantly ensure the hydrologic 

balance of water use either on or off the mining site, the commission, in 

consultation with other appropriate state agencies, shall specify those : 

(1) Monitoring sites to record the quantity and quality of surface drainage above 

and below the minesite as well as in the potential zone of influence. 

(2) Monitoring sites to record level , amount, and samples of ground water and 

aquifers potentially affected by the mining and also directly below the 

lowermost (deepest) coal or commercial leonardite seam to be mined . 

(3) Records of well logs and borehole data to be maintained. 

( 4) Monitoring sites to record precipitation . 

The monitoring data collection and analysis required by this section must be 

18 conducted according to standards and procedures set forth by the commission in 

19 consultation with other appropriate state agencies in order to assure their 

20 reliability and validity. 

21 SECTION 19. AMENDMENT. Subsections 1, 3, and 4 of section 38-14.1-37 of the North 

22 Dakota Century Code are amended and reenacted as follows: 

23 1. The provisions of this chapter do not apply to any of the following activities: 

24 

25 

26 

27 

28 

a. Extraction of coal or commercial leonardite by a landowner for the landowner's 

own noncommercial use from land owned or leased by the landowner. 

b. Extraction of coal or commercial leonardite as an incidental part of federal, state, 

or local government-financed highway or other construction under regulations 

established by the commission. 

29 3. The commission may provide or assume the cost of training coal or commercial 

30 

31 

leonardite operators who meet the qualifications in subsection 2 concerning the 

preparation of permit applications and compliance with the regulatory program. 
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4. An operator who has received assistance under subsection 2 or 3 shall reimburse the 

commission for the cost of the services rendered if the commission finds that the 

operator's actual and attributed annual production of coal or commercial leonardite for 

all locations exceeds three hundred thousand tons [272155.41 metric tons] during the 

twelve months immediately following the date the operator is issued a surface-sea+ 

mining and reclamation permit. 

SECTION 20. AMENDMENT. Section 38-15-01 of the North Dakota Century Code is 

amended and reenacted as follows: 

38-15-01. Policy. 

It is hereby declared to be in the public interest to foster, encourage, and promote the 

development, production, and utilization of all natural resources of coal, commercial leonardite. 

oil, gas, and subsurface minerals in a manner as will prevent waste and allow a greater ultimate 

recovery of the natural resources, and to protect the rights of all owners so that the greatest 

possible economic recovery of natural resources be obtained in the state, to the end that 

landowners, royalty owners, producers, and the general public realize and enjoy the greatest 

possible good from these vital natural resources. 

SECTION 21. AMENDMENT. Section 38-15-02 of the North Dakota Century Code is 

amended and reenacted as follows: 

38-15-02. Definitions. 

As used in this chapter, unless the context otherwise requires: 

1. "Coal" means all kinds of coal, and includes what is known as lignite coal, unless a 

contrary intention plainly appears. 

2. "Commercial leonardite" means a dark-colored. soft. earthy rock formed from the 

oxidation of lignite. and is produced from a mine that has as its only function to provide 

leonardite for purposes other than gasification or combustion to generate electricity. 

3. "Commission" means the industrial commission. 

M . "Conflicting interests" means those interests of producers which are in conflict, so that 

full production and utilization by one producer is prohibited or impeded by the interests 

of another producer of a separate natural resource. 

4:-5. "Gas" means all natural gas and other fluid hydrocarbons not hereinbelow defined as 

oil. 
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1 ~6. "Natural resources" means coal, oil, gas, and subsurface minerals as defined herein. 

2 &-:7. "Oil" means crude petroleum oil and other hydrocarbons, regardless of gravity, which 

3 

4 

5 

are produced at the wellhead in liquid form, and the liquid hydrocarbons known as 

distillate or condensate recovered or extracted from gas other than gas produced in 

association with oil and commonly known as casinghead gas. 

6 7-:-8. "Owner" means the person who has the right to produce natural resources either for 

7 that person or others. 

8 & 9. "Person" means any natural person, corporation, limited liability company, association, 

9 

10 

11 

12 

partnership, receiver, trustee, executor, administrator, guardian, fiduciary, or other 

representative of any kind, and includes any department, agency, instrumentality, or 

political subdivision of the state. The masculine gender, in referring to a person, 

includes the feminine and the neuter genders. 

13 9,.10. "Producer" means the owner of a well or wells, or mine or mines, capable of producing 

14 coal, commercial leonardite, oil, gas, or subsurface minerals. 

15 4-(h11_ "Subsurface minerals" means all naturally occurring elements and their compounds, 

16 

17 

18 

19 

volcanic ash, precious metals, carbonat~s. and natural mineral salts of boron, 

bromine, calcium, fluorine, iodine, lithium, magnesium, phosphorus, potassium, 

sodium, thorium, uranium, and sulfur, and their compounds but does not include sand 

and gravel and rocks crushed for sand and gravel. 

20 4+:-12. 'Waste" means the inefficient utilization of reserves of oil, gas, subsurface minerals, 9f 

21 coal, or commercial leonardite. as the case may be. 

22 SECTION 22. AMENDMENT. Section 38-18-05 of the North Dakota Century Code is 

23 amended and reenacted as follows: 

24 38-18-05. Definitions. 

25 In this chapter, unless the context or subject matter otherwise requires: 

26 1. "Agricultural production" means the production of any growing grass or crop attached 

27 

28 

29 

to the surface of the land, whether or not the grass or crop is to be sold commercially, 

and the production of any farm animals, including farmed elk, whether or not the 

animals are to be sold commercially. 
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1 2. "Disturbed" means any alteration of the topsoil of the land whether the alteration is for 

2 

3 

the purpose of exploring for coal or commercial leonardite. or for the purpose of 

carrying out an actual mining operation. 

4 3. "Mineral developer" means the person who acquires at least seventy-five percent of 

5 

6 

the mineral rights or a lease of at least seventy-five percent of the mineral rights for 

the purpose of extracting or using the mineral for nonagricultural purposes. 

7 4. "Mineral estate" means an estate in or ownership of all or part of the minerals under a 

8 specified tract of land. 

9 5. "Mineral lease" means any lease which purports to convey the minerals or rights 

10 

11 

relating to the minerals under a specified tract of land separate from the surface, and 

any other type of lease which gives or conveys rights to minerals. 

12 6. "Mineral owner" means any person or persons who presently own the mineral estate, 

13 

14 

15 

their successors, assigns, or predecessors in title, under a specified tract of land by 

means of a mineral deed, or by an exception or reservation in the deed, grant, or 

conveyance of the surface, or by any other means whatsoever. 

16 7. "Minerals" means coal or commercial leonardite. 

17 8. "Mining operation" means any type of activity, the aim of which is to discover the 

18 

19 

presence of minerals, or to remove the minerals so discovered from their original 

position on or in the land by any means whatsoever. 

20 9. "Surface estate" means an estate in or ownership of the surface of a particular tract of 

21 land. 

22 10. "Surface owner" means the person or persons who presently have valid title to the 

23 surface of the land, their successors, assigns, or predecessors in title, regardless of 

24 whether or not a portion of the land surface is occupied for a residence. 

25 SECTION 23. AMENDMENT. Section 38-18-07 of the North Dakota Century Code is 

26 amended and reenacted as follows: 

27 38-18-07. Surface damage and disruption payments. 

28 1. Unless the mineral lease, surface lease, or consent statement executed by the surface 

29 

30 

31 

owner provides for payments to the surface owner, the mineral developer shall 

annually pay to the surface owner a sum of money equal to the amount of damages 

sustained by the surface owner for loss of agricultural production caused by mining 
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activity, provided that it can be shown that the land disturbed or to be disturbed has 

regularly been used for agricultural production. The amount of damages may be 

determined by any formula mutually agreeable between the surface owner and the 

mineral developer. The payments contemplated by this section only cover land 

actually mined, disturbed, or to be mined during the year or years during which 

agricultural production was actually interrupted and which land has not been restored 

to the level of agricultural productivity required by the plan submitted pursuant to 

chapter 38-14.1. The payments to be made hereunder must be made before 

December thirty-first of that calendar year in which the loss occurred. 

10 2. Unless waived by the owner of a farm building, if the coal or commercial leonardite 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

removal area of a surface mining operation comes within five hundred feet [152.4 

meters] of any farm building, the mineral developer shall pay to the owner of the farm 

building either the fair market value of the farm building or the entire cost of removing 

the farm building to a location where the coal or commercial leonardite removal area of 

the mining operation will not come within five hundred feet [152.4 meters] of such 

building or buildings. The payments contemplated hereunder are in addition to any 

payments required by the terms of any mineral lease, unless the surface owner is a 

party to the lease and the lease provides for damages as contemplated in this 

subsection in an amount not less than the amount which would be recoverable under 

this section. 

21 3. The rights granted to the surface owner by this section are hereby declared to be 

22 absolute and unwaivable, except as provided in subsection 2. Any instrument which 

23 purports to waive rights granted by this section is null and void and of no legal effect. 

24 SECTION 24. AMENDMENT. Section 47 10 24 of the North Dakota Century Code is 

25 amended and reenacted as follows: 

26 47 10 24. Description and definition of minerals in leases and con\•eyances. 

27 .L All conveyances of mineral rights or royalties in real property in this state, excluding 

28 

29 

30 

leases, shall be construed to grant or convey to the grantee thereof all minerals of any 

nature whatsoever except those minerals specifically excluded by name in the deed, 

grant, or conveyance, and their compounds and byproducts, but shall not be 
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1 construed to grant or convey to the grantee any interest in any gravel , clay, or scoria 

2 unless specifically included by name in the deed, grant, or conveyance. 

3 No 

4 2,_ Except as provided in subsection 3, a lease of mineral rights in this state shallmay not 

5 be construed as passing any interest to any minerals except those minerals 

6 specifically included and set forth by name in the lease. For the purposes of this 

7 paragraphsubsection. the naming of either a specific metalliferous element, or 

8 nonmetalliferous element, and if so stated in lease, shall be deemed to include all of 

9 its compounds and byproducts, and in the case of oil and gas, all associated 

10 hydrocarbons produced in a liquid or gaseous form so named shall be deemed to be 

11 included in the mineral named. The use of the •.vords "all other minerals" or similar 

12 words of an all inclusive nature in any lease shall not be construed as leasing any 

13 minerals except those minerals specifical ly named in the lease and their compounds 

14 and byproducts. 

15 3. Any conveyance or lease of coal in this state grants. conveys, or leases to the 

16 grantee any leonardite in the same real property, unless leonardite is excluded by 

17 name. This subsection applies to every conveyance or lease of coal in this state. 

18 regardless of when the conveyance or lease was or is made. 

19 SECTION 24. Section 57-61-01.9 of the North Dakota Century Code is created and enacted 

20 as follows: 

21 57-61-01.9. Severance tax on commercial leonardite in lieu of sales and use taxes. 

22 A tax of twenty fivethirty-seven and one-half cents per ton of two thousand pounds [907.18 

23 kilograms] is imposed on all commercial leonardite severed for sale or for industrial purposes 

24 within this state. A mine operator shall remit the tax for each month within twenty-five days after 

25 the end of each month to the state tax commissioner. The mine operator shall submit the tax 

26 with any report or any form required by the state tax commissioner. 

27 SECTION 25. APPLICATION. Notwithstanding any provision of this Act, the rates or 

28 application of severance and conversion taxation of coal or leonardite are not amended except 

29 as provided in section 24. 
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2377 

Page 1, line 2, after "for" insert "commercial" 

Page 1, line 2, remove the first "and" 

Page 1, line 2, remove "section 1-01 -40," 

Page 1, line 3, replace "subsection 7 of section 38-12-01, subsection 1 of section" with 
"subsection 5 of section 38-11.2-01 , sections 38-12.1-01 , 38-12.1-02," 

Page 1, line 3, replace the third "section" with "38-12.1-04, 38-12.1-05, and" 

Page 1, line 10, after the first comma insert "sections 38-15-01 , 38-15-02 , 38-18-05, and 
38-18-07," 

Page 1, line 11 , after "and" insert "commercial" 

Page 1, line 11 , after "leonardite" insert" ; and to provide for application" 

Page 1, remove lines 13 through 23 

Page 2, overstrike lines 1 and 2 and insert immediately thereafter 

"SECTION 1. AMENDMENT. Subsection 5 of section 38-11 .2-01 of the North 
Dakota Century Code is amended and reenacted as follows: 

5. "Subsurface mineral" means any naturally occurring element or compound 
recovered under the provisions of chapter 38-12, but for the purpose of this 
chapter excludes coal , commercial leonardite. oil and gas, sand and 
gravel , and rocks crushed for sand and gravel. 

SECTION 2. AMENDMENT. Section 38-12.1-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-01. Legislative findings. 

The legislative assembly of the state of North Dakota finds that: 

1. The discovery and evaluation of coal or commercial leonardite deposits is 
advantageous in an industrial society. 

2. Coal or commercial leonardite occurs hidden under the ground and must 
be searched for by diverse techn iques, and that the search, exploration, or 
prospecting for coal or commercial leonardite is a necessary and 
expensive prerequisite to coal or commercial leonardite extraction and for 
land use planning in coal-bearing or commercial leonardite-bearing areas. 

3. It is to the benefit of society to allow coal or commercial leonardite 
exploration and to require the information generated from exploration to be 
available to the office of the state geologist. 
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SECTION 3. AMENDMENT. Section 38-12.1-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-02. Declaration of policy. 

It is hereby declared to be in the public interest to have persons engaged in 
coal or commercial leonardite exploration or evaluation report their findings to the office 
of the state geologist so that data on the location, quantity, and quality of coal or 
commercial leonardite, and the characteristics of associated material, will be available 
to assist the state in determining what the attitude of the state should be regarding 
future development of coal or commercial leonardite resources." 

Page 2, replace lines 3 through 9 with : 

"SECTION 4. AMENDMENT. Section 38-12.1-03 of the North Dakota Century 
Code is amended and reenacted as follows : 

38-12.1-03. Definitions. 

As used in this chapter, unless the context otherwise requires: 

1. "Coal" means a dark-colored , compact, and earthy organic rock with less 
than forty percent inorganic components , based on dry material , formed by 
the accumulation and decomposition of plant material. The term includes 
lignite in both oxidized and nonoxidized formsfefm, whether or not the 
material is enriched in radioactive materials. For purposes of this chapter. 
the term does not include commercial leonardite. 

2. "Coal exploration" means: 

a. The use of any technique which when applied to the surface of the 
land will aid in the discovery or evaluation of coal or commercial 
leonardite or aid in determining the quantity and quality of coal or 
commercial leonardite present. It includes drilling or digging, 
excavating , core sample drilling and collection , diamond drilling, 
trenching , or any other type of penetration of the surface of the earth; 
or 

b. Environmental data gathering activities conducted for the purpose of 
establishing the conditions of an area prior to applying for a permit 
under chapter 38-14.1. The provisions of sections 38-12.1-04 and 
38-12 .1-05 are not applicable to such environmental data gathering 
activities unless the natural land surface will be substantially disturbed 
or such activities are located on lands designated unsuitable for 
mining under section 38-14.1-05. 

3. "Commercial leonardite" means a dark-colored, soft. earthy rock formed 
from the oxidation of lignite coal, and is produced from a mine that has as 
its only function to provide leonardite for purposes other than gasification 
or combustion to generate electricity. 

4. "Commission" means the industrial commission of the state of North 
Dakota . 

4-~ "Permit area" means a county. 
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&.-~ "Person" means and includes any natural person, corporation , limited 
liability company, association , partnership, receiver, trustee, executor, 
administrator, guardian, fiduciary, or other representative of any kind , and 
includes any department, agency, or instrumentality of the state or of any 
governmental subdivision thereof; the masculine gender, in referring to a 
person, includes the feminine and the neuter genders. 

&.-L. "Road" means a surface or right of way for purposes of travel by land 
vehicles used in coal or commercial leonardite exploration. A road consists 
of the entire area of the right of way, including the roadbed , shoulders, 
parking and side areas, approaches, structures, ditches, and surface. 

SECTION 5. AMENDMENT. Section 38-12.1-04 of the North Dakota Century 
Code is amended and reenacted as follows : 

38-12.1-04. Jurisdiction of commission. 

The commission has jurisdiction and authority over all persons and property, 
both public and private , necessary to effectively enforce the provis ions of this chapter. 
The director of mineral resources shall act as a supervisor charged with the duty of 
enforcing the regulations and orders of the commission applicable to the provisions of 
this chapter. The commission has authority to make such investigations as it deems 
proper to determine whether facts exist which justify action by the commission. The 
commission acting through the director of mineral resources has the authority: 

1. To require: 

a. The furnishing of a reasonable bond with good and sufficient surety, 
conditioned upon the full compl iance with the provisions of this 
chapter, and the rules and orders of the commission prescribed to 
govern the exploration for coal or commercial leonardite on state and 
private lands and roads used in coal or commercial leonardite 
exploration within the state of North Dakota. The person required to 
furnish the bond may elect to deposit a collateral bond, self-bond, 
cash , or any alternative form of security approved by the commission, 
or combination thereof, by which a permittee assures faithful 
performance of all requirements of this chapter and the rules and 
orders of the industrial commission . 

b. The delivery, free of charge, to the state geologist of the basic data 
collected during the course of the exploration within a reasonable time 
as may be prescribed by the state geologist. The data so submitted is 
confidential and available only to the office of the state geologist for 
official purposes for a period of two years , and such period of 
confidentiality must, upon application , be extended for one-year 
periods by the state geologist, for a total period not to exceed ten 
years unless it is demonstrated that such period should be further 
extended in order to prevent possible resulting harm to the person, or 
the person's successors and assigns, who delivered such basic data 
to the state geologist. The basic data must include, if specifically 
requested by the state geologist and if the information has been 
developed by or for a person conducting the exploration : 

(1) Sample cuts. 
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(2) Drillers' logs, sample logs, radioactivity logs, resistivity logs, or 
other types of electrical or mechanical logs. 

(3) Elevation and location information on the data collection points. 

(4) Other pertinent information as may be required by the state 
geologist. 

2. To require the plugging , covering , or reburial in an appropriate manner so 
as to protect environmental quality, general health and safety, and 
economic values of all holes, pits, or trenches excavated during the course 
of coal or commercial leonardite exploration. 

3. To promulgate and enforce rules , regulations, and orders to effectuate the 
provisions, purpose, and intent of this chapter. 

4. To inspect all drilling or exploration sites. For the purposes of this 
subsection , the director of mineral resources or the director's 
representative shall have access to all drilling or exploration installations 
regulated by th is chapter for the purpose of inspection and sampling and 
shall have the authority to require the operators' aid if the director finds it 
necessary and requests it. 

5. Notwithstanding any of the other provisions of this section , the commission 
acting through the director of mineral resources shall require that any lands 
substantially disturbed in coal or commercial leonardite exploration , 
including excavations, roads , and drill holes, and the removal of necessary 
facilities and equipment be reclaimed in accordance with the applicable 
performance standards of section 38-14.1-24. Reclamation must be 
accomplished to protect environmental quality, general health and safety, 
and economic values. 

SECTION 6.AMENDMENT. Section 38-12.1-05 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-05. Notice and drilling permit required - Exceptions - Limits on coal 
or commercial leonardite removal. 

1. It is unlawful to commence operations for drilling for the exploration for coal 
or commercial leonardite without first obtaining a permit from the director of 
mineral resources, under such ru les and regulations as may be prescribed 
by the commission, and paying to the commission a fee of one hundred 
dollars for each such permit area. The permit application must include a 
description of the exploration area and the period of proposed exploration. 
The permit must be granted within thirty days after a proper application has 
been submitted . 

2. This permit may not be required : 

a. In an area where a permit to conduct surface coal mining operations is 
in effect pursuant to chapter 38-14.1; 

b. For holes dri lled to guide excavating equipment in an operating mine; 

c. In areas where a drill hole is required by any other state agency; or 
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d. For environmental data gathering activities that do not substantially 
disturb the land, unless the environmental data gathering activities are 
located on land designated unsuitable for mining under section 
38-14.1-05. 

3. No person may remove more than two hundred fifty tons [226 .80 metric 
tons) of coal or commercial leonardite pursuant to an exploration permit 
without first obtaining a permit from the public service commission ." 

Page 2, line 29, remove the overstrike over "both oxidized and" 

Page 3, line 1, replace "The" with "For purposes of this chapter, the" 

Page 3, line 1, after "include" insert "commercial" 

Page 3, line 3, after the "4." insert ""Commercial leonardite" means a dark-colored. soft. earthy 
organic rock formed from the oxidation of lignite, and is produced from a 
mine that has as its only function to provide leonardite for purposes other 
than gasification or combustion to generate electricity. 

_Q,_" 

Page 3, line 8, overstrike "5." and insert immediately thereafter "6." 

Page 3, line 11 , overstrike "6." and insert immediately thereafter "7." 

Page 3, line 12, overstrike "7." and insert immediately thereafter "!L" 

Page 3, line 13, overstrike "8." and insert immediately thereafter"~" 

Page 3, overstrike line 21 overstrike "9." 

Page 3, line 21 , remove ""Leonardite" means a dark-colored. soft, earthy organic rock that is 
high in humic acid" 

Page 3, remove line 22 

Page 3, line 30 , after the first "or" insert "commercial" 

Page 3, line 30, after the second "or" insert "commercial" 

Page 4, line 2, after "or" insert "commercial" 

Page 4, line 6, after "or" insert "commercial " 

Page 4, line 12, after "or" insert "commercial" 

Page 4, line 14, after "or" insert "commercial" 

Page 4, line 23, overstrike "coal" 

Page 5, line 2, overstrike "coal" 

Page 5, line 9, after "coal" insert ", or both." 

Page 5, line 9, after "or" insert "overburden. or commercial" 

Page 5, line 10, after "mining" insert "or surface commercial leonardite" 

Page 5, line 22, after "operations" insert "or surface commercial leonardite operations" 
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Page 5, line 26, overstrike "coal" 

Page 5, line 28, after "or" insert "commercial" 

Page 5, line 29, overstrike "coal" 

Page 6, line 22, after "or" insert "commercial" 

Page 6, line 23, after "or" insert "commercial" 

Page 6, line 24, after the first "or" insert "commercial" 

Page 6, line 24, after the second "or" insert "commercial" 

Page 6, line 28, after "or" insert "commercial" 

Page 6, line 30, after the first "or" insert "commercial" 

Page 6, line 30 , after the second "or" insert "commercial" 

Page 7, line 20, after "or" insert "commercial" 

Page 7, line 21, after "or" insert "commercial" 

Page 7, line 23, after "or" insert "commercial" 

Page 7, line 30, after "or" insert "commercial" 

Page 8, line 18, after the first underscored comma insert "commercial" 

Page 8, line 19, after "or" insert "commercial" 

Page 8, line 20, after "or" insert "commercial" 

Page 8, line 22, after "or" insert "commercial" 

Page 9, line 9, after "or" insert "commercial" 

Page 9, line 10, after "or" insert "commercial" 

Page 9, line 11, after "or" insert "commercial" 

Page 9, line 13, after "or" insert "commercial" 

Page 9, line 20, after "or" insert "commercial" 

Page 9, line 27, after "or" insert "commercial" 

Page 10, line 6, after "or" insert "commercial" 

Page 10, line 10, after "or" insert "commercial" 

Page 10, line 18, after "or" insert "commercial" 

Page 10, line 29, overstrike "coal" 

Page 10, line 30, after "or" insert "commercial" 

Page 11 , line 1, after "or" insert "commercial" 

Page 11 , line 30 , after "and" insert "commercial" 

Page 12, line 15, after "or" insert "commercial" 
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Page 12, line 22, after "or" insert "commercial " 

Page 13, line 14, after "or" insert "commercial" 

Page 13, line 24, after "or" insert "commercial" 

Page 13, line 26, after "or" insert "commercial" 

Page 13, line 29, after "or" insert "commercial" 

Page 14, line 3, after "or" insert "commercial" 

Page 14, line 5, overstrike "coal" 

Page 14, after line 6, insert: 

"SECTION 20. AMENDMENT. Section 38-15-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-15-01. Policy. 

It is hereby declared to be in the public interest to foster, encourage, and 
promote the development, production , and utilization of all natural resources of coal , 
commercial leonardite. oil , gas, and subsurface minerals in a manner as will prevent 
waste and allow a greater ultimate recovery of the natural resources , and to protect the 
rights of all owners so that the greatest possible economic recovery of natural 
resources be obtained in the state, to the end that landowners , royalty owners, 
producers , and the general public realize and enjoy the greatest possible good from 
these vital natural resources. 

SECTION 21.AMENDMENT. Section 38-15-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-15-02. Definitions. 

As used in this chapter, unless the context otherwise requires : 

1. "Coal" means all kinds of coal , and includes what is known as lignite coal , 
unless a contrary intention plainly appears. 

2. "Commercial leonardite" means a dark-colored. soft, earthy rock formed 
from the oxidation of lignite. and is produced from a mine that has as its 
only function to provide leonardite for purposes other than gasification or 
combustion to generate electricity. 

~ "Commission" means the industrial commission. 

&.-4. "Conflicting interests" means those interests of producers which are in 
conflict, so that full production and utilization by one producer is prohibited 
or impeded by the interests of another producer of a separate natural 
resource. 

4:-~ "Gas" means all natural gas and other flu id hydrocarbons not hereinbelow 
defined as oil. 

&.-6 . "Natural resources" means coal , oil , gas, and subsurface minerals as 
defined herein . 
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fr.7. "Oil" means crude petroleum oil and other hydrocarbons, regardless of 
gravity, which are produced at the well head in liquid form , and the liquid 
hydrocarbons known as distillate or condensate recovered or extracted 
from gas other than gas produced in association with oil and commonly 
known as casinghead gas. 

-7:-§.,_ "Owner" means the person who has the right to produce natural resources 
either for that person or others. 

&~ "Person" means any natural person, corporation, limited liability company, 
association , partnership, receiver, trustee, executor, administrator, 
guardian, fiduciary, or other representative of any kind , and includes any 
department, agency, instrumentality, or political subdivision of the state. 
The masculine gender, in referring to a person, includes the feminine and 
the neuter genders. 

9'-10 . "Producer" means the owner of a well or wells , or mine or mines, capable 
of producing coal , commercial leonardite. oil , gas, or subsurface minerals . 

.+-0-:-11. "Subsurface minerals" means all naturally occurring elements and their 
compounds, volcanic ash , precious metals , carbonates, and natural 
mineral salts of boron , bromine, calcium, fluorine , iodine, lithium, 
magnesium, phosphorus, potassium, sodium, thorium, uranium, and sulfur, 
and the ir compounds but does not include sand and gravel and rocks 
crushed for sand and gravel. 

++--R "Waste" means the inefficient utilization of reserves of oil, gas, subsurface 
minerals, 9f coal , or commercial leonardite, as the case may be. 

SECTION 22. AMENDMENT. Section 38-18-05 of the North Dakota Century 
Code is amended and reenacted as follows : 

38-18-05. Definitions. 

In th is chapter, unless the context or subject matter otherwise requires: 

1. "Agricultural production" means the production of any growing grass or 
crop attached to the surface of the land , whether or not the grass or crop is 
to be sold commercially, and the production of any farm animals, including 
farmed elk, whether or not the animals are to be sold commercially. 

2. "Disturbed" means any alteration of the topsoil of the land whether the 
alteration is for the purpose of exploring for coal or commercial leonardite, 
or for the purpose of carrying out an actual mining operation. 

3. "Mineral developer" means the person who acquires at least seventy-five 
percent of the mineral rights or a lease of at least seventy-five percent of 
the mineral rights for the purpose of extracting or using the mineral for 
nonagricultural purposes. 

4. "Mineral estate" means an estate in or ownership of all or part of the 
minerals under a specified tract of land. 

5. "Mineral lease" means any lease which purports to convey the minerals or 
rights relating to the minerals under a specified tract of land separate from 
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the surface, and any other type of lease which gives or conveys rights to 
minerals . 

6. "Mineral owner" means any person or persons who presently own the 
mineral estate, their successors, assigns, or predecessors in title, under a 
specified tract of land by means of a mineral deed, or by an exception or 
reservation in the deed , grant, or conveyance of the surface, or by any 
other means whatsoever. 

7. "Minerals" means coal or commercial leonardite. 

8. "Mining operation" means any type of activity, the aim of which is to 
discover the presence of minerals, or to remove the minerals so 
discovered from their original position on or in the land by any means 
whatsoever. 

9. "Surface estate" means an estate in or ownership of the surface of a 
particular tract of land. 

10. "Surface owner" means the person or persons who presently have valid 
title to the surface of the land, their successors, assigns, or predecessors 
in title, regardless of whether or not a portion of the land surface is 
occupied for a residence. 

SECTION 23. AMENDMENT. Section 38-18-07 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-18-07. Surface damage and disruption payments. 

1. Unless the mineral lease, surface lease, or consent statement executed by 
the surface owner provides for payments to the surface owner, the mineral 
developer shall annually pay to the surface owner a sum of money equal to 
the amount of damages sustained by the surface owner for loss of 
agricultural production caused by mining activity, provided that it can be 
shown that the land disturbed or to be disturbed has regularly been used 
for agricultural production . The amount of damages may be determined by 
any formula mutually agreeable between the surface owner and the 
mineral developer. The payments contemplated by this section only cover 
land actually mined , disturbed, or to be mined during the year or years 
during which agricultural production was actually interrupted and which 
land has not been restored to the level of agricultural productivity required 
by the plan submitted pursuant to chapter 38-14.1. The payments to be 
made hereunder must be made before December thirty-first of that 
calendar year in which the loss occurred . 

2. Unless waived by the owner of a farm building , if the coal or commercial 
leonardite removal area of a surface mining operation comes within five 
hundred feet [152.4 meters] of any farm building, the mineral developer 
shall pay to the owner of the farm building either the fair market value of 
the farm building or the entire cost of removing the farm building to a 
location where the coal or commercial leonardite removal area of the 
mining operation will not come within five hundred feet [152.4 meters] of 
such building or buildings. The payments contemplated hereunder are in 
addition to any payments required by the terms of any mineral lease, 
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unless the surface owner is a party to the lease and the lease provides for 
damages as contemplated in this subsection in an amount not less than 
the amount which would be recoverable under this section . 

3. The rights granted to the surface owner by this section are hereby 
declared to be absolute and unwaivable, except as provided in subsection 
2. Any instrument which purports to waive rights granted by this section is 
null and void and of no legal effect." 

Page 14, overstrike lines 7 through 9 

Page 14, remove line 10 remove "L" 

Page 14, line 10, overstrike "All conveyances of mineral rights or royalties in real property in 
this state, excluding" 

Page 14, overstrike lines 11 through 16 

Page 14, line 17, remove "2 . Except as provided in subsection 3, a" 

Page 14, line 17, overstrike "lease of mineral rights in this state shall" 

Page 14, line 17, remove "may not" 

Page 14, overstrike lines 18 and 19 

Page 14, line 20, overstrike "paragraph" 

Page 14, line 20, remove "subsection," 

Page 14, line 20, overstrike "the naming of either a specific metalliferous element, or" 

Page 14, overstrike lines 21 through 27 

Page 14, remove lines 28 through 30 

Page 14, remove line 31 

Page 15, line 3, after the first "on" insert "commercial" 

Page 15, line 4, replace "twenty-five" with "thirty-seven and one-half" 

Page 15, line 5, after "Q]l" insert "commercial" 

Page 15, after line 8, insert: 

"SECTION 25. APPLICATION. Notwithstanding any provision of this Act, the 
rates or application of severance and conversion taxation of coal or leonardite are not 
amended except as provided in section 24." 

Renumber accordingly 
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Proposed amendments to Engrossed SB 2377 

15.1008.02002 

Consensus amendments (Leonardite Products; PSC; LEC} 

P. 3 lines 18 and 19 remove "For purposes of this chapter, the term does not include commercial 

leonardite" 

P. 7, lines 22-23 remove "For purposes of this chapter, the term does not include commercial 

leonardite" 

P. 7 line 25 insert "coal" after lignite and insert "for supply" after function; 

P. 7, line 26 remove "to provide leonardite" 

P. 9 line 18 and 28 remove deletion of "coal" (retain "coal") 

P. 10 lines 21 and 25 remove deletion of "coal" (retain "coal") 

P. 10 line 6 remove "or surface commercial leonardite" 

P. 10 line 18 remove "or surface commercial leonardite" 

P. 15 line 28 remove deletion of "coal" (retain "coal") 

P. 19 line 5 remove deletion of "coal" (retain "coal") 

Leonardite Products' proposed amendments 

P. 3 lines 16 and 17 remove "both oxidized and non-oxidized forms" 

P. 7 lines 19 and 20 remove "in both oxidized and non-oxidized forms" 



Proposed amendments to Engrossed Senate B i l l  2377, 1 5 . 1 008 .02002 

-Ff� p. J /lpr. I , Z o I =>  

'S � 2.3 \\ 

Definition for Commercial  leonardite should read : "Commercial leonardite means a dark
colored, soft, earthy rock formed from the oxidation of l ign ite coal, and is produced from a mine 
that has its only function for supply for purposes other than gasification or combustion to 
generate electricity . '  

Page 4, l i nes 2-3.  

Strike "to provide leonardite" and insert "for supply" 

Page 7, l ine 2 5 .  

After the word "l ignite" i nsert "coal" 

Lines 25-26. 

Strike "to provide leonardite" and insert "for supply" 

Page 1 9, l ine 24. 

After the word "l ignite" i nse1i "coal" 

Lines 24-25.  

Strike "to provide leonardite" and insert "for supply" 



Presented by: 

Before : 

Date : 

E n g rossed Senate Bi l l  2377 

Casey A. Furey, Attorney 
Publ ic Service Comm ission 

House Energy and Natu ral Resources Comm ittee 
SB 2377 Subcommittee 

The Honorable George Keiser, Chairman 

April 1, 2015 

COMMENTS and PROPOSED AME N DMENTS 

-If 5, p l  

Mister Chairman and committee members, I am Casey Furey, Attorney 

with the Public Service Commission.  

Thank you for the opportun ity to be part of the subcommittee del iberations 

intended to prod uce the best possible version of SB 2377 for al l stakeholders .  

Thanks, a lso, to the other stakeholders for including the Publ ic Service 

Commission in their d iscussions and sharing their proposa ls 

As of today, we have not had a chance to review any of the stakeholders' 

most recent proposed amendments to Engrossed SB 2377. We have reviewed 

the most recent "Christmas Tree" version ( 1 5 . 1 008.02002) distributed on March 

3 1 , 201 5 ,  and do have some proposed revisions to it that concern only the 

Commission's Coal M in ing and Reclamation Program.  

The amendments we offer below are amendments to the Christmas tree 

version of the Engrossed bi l l  ( 1 5 . 1 008. 02002) d istributed on March 31 , 20 1 5. 

These amendments are necessary in  order to keep the Commission's coal 

regu latory program consistent with that of the Office of Surface Min ing 

Page 9 ,  l ine 1 8 , remove the overstrike over "� 

Page 9, l ine 28, remove the overstrike over "war' 



----- ----- -- - ----

:tf !S, F Z. 

Page 10, line 22, remove the overstrike over "seal" 

Page 10, line 6, remove "or surface commercial leonardite" 

Page 10, line 18, remove "or surface commercial leonardite operations" 

Page 10, line 25, remove the overstrike over "seal" 

Page 15, line 28, remove the overstrike over "seal" 

Page 19, line 5, remove the overstrike over "seal" 

Mister Chairman , this concludes my comments . I will be happy to answer 

any questions. 

2 
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15.1008.02004 

Sixty-fourth 
Legislative Assembly 
of North Dakota 

Introduced by 

FIRST ENGROSSMENT 

ENGROSSED SENATE BILL NO. 2377 

Senators Bekkedahl , Bowman, Rust 

Representative Hatlestad 

Jf .J_ 

IJpr. z. 2015 

A BILL for an Act to create and enact section 57 61 01 .9 of the North Dalwta Century Gode, 

relating to severance ta>< for leonardite; and to amend and reenact section 1 01 40, 

subsection 7 of section 38 12 01 , subsection 1 of section 38 12.1 03, section 38 14.1 02, 

subsection 3 of section 38 14.1 05, subsection 3 of section 38 14.1 13, subdivisions r and s of 

subsection 1 of section 38 14.1 14, subdivision c of subsection 2 of section 38 14.1 14, 

paragraph 2 of subdivision e of subsection 3 of section 38 14.1 21 , subdivision b of 

subsection 4 of section 38 14.1 21 , subsections 1 and 1.1 of section 38 14.1 24, subdivision b 

of subsection 3 of section 38 14.1 24, subsections 5, 10, and 18 of section 38 14.1 24 , section 

38 14.1 25, subdivision b of subsection 1 of section 38 14.1 27, subsections 1, 3, and 4 of 

section 38 14.1 37, and section 47 10 24 of the ~forth Dal(ota Century Gode, relating to the 

definition of coal and leonardite.for an Act to create and enact section 57-61-01 . 9 of the North 

Dakota Century Code, relating to severance tax for commercial leonardite; to amend and 

reenact subsection 5 of section 38-11.2-01 . sections 38-12.1-01 , 38-12.1-02. 38-12.1-03. 

38-12.1-04. 38-12.1-05. and 38-14.1-02. subsection 3 of section 38-14.1 -05. subsection 3 of 

section 38-14.1-13, subdivisions rands of subsection 1 of section 38-14 .1-14, subdivision c of 

subsection 2 of section 38-14.1-14. paragraph 2 of subdivision e of subsection 3 of section 

38-14.1-21, subdivision b of subsection 4 of section 38-14.1-21 , subsections 1 and 1.1 of 

section 38-14.1-24. subdivision b of subsection 3 of section 38-14.1-24, subsections 5, 10. and 

18 of section 38-14.1-24, section 38-14 .1-25. subdivision b of subsection 1 of section 

38-14.1-27, subsections 1. 3. and 4 of section 38-14.1-37, sections 38-15-01, 38-15-02, 

38-18-05. and 38-18-07 of the North Dakota Century Code. relating to the definition of coal and 

commercial leonardite; and to provide for application . 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 
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1 SECTION 4. AMENDMENT. Section 38 14.1 02 of the North Dakota Century Gode is 

2 amended and reenacted as follows : 

3 38 14.1 02. Definitions. 

4 Whcrc·,er used or referred to in this chapter, unless a different meaning clearly appears 

5 from the context: 

6 1. "Alluvial valley floors" means the unconsolidated stream laid deposits holding streams 

7 

8 

9 

10 

11 

where water availability is sufficient for subirrigation or flood irrigation agricultural 

activities but docs not include upland areas which arc generally overlain by a thin 

veneer of colluvial deposits composed chiefly of sediment from sheet erosion , deposits 

by unconcentratcd runoff or slope wash , together 1Nith talus, other mass movement 

accumulation , and 't't'indblo ... m deposits. 

12 2. "/\pproximatc original contour" means that surface configuration achieved by 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

bacldilling and grading an area affected by surface coal mining operations so that the 

reclaimed area closely resembles the general surface configuration of the land prior to 

being affected by surface coal mining operations and blends into and complements 

the surrounding undisturbed land. 

3. "Goal" means a darl< colored compact and earthy organic rocl< with less than forty 

percent inorganic components, based on dry material , formed by the accumulation 

and decomposition of plant material. The term includes consolidated lignitic coal , in 

both o><idized and nono><idized forms , having less than eight thousand three hundred 

British thermal units per pound [453.59 grams], moist and mineral matter free , whether 

or not the material is enriched in radioacti•Jc materials. The term docs not include 

leonardite. 

24 4. "Commission" means the public service commission, or such other department, 

25 

26 

27 

28 

bureau , or commission as may lmvfully succeed to the powers and duties of that 

commission. The commission is the state regulatory authority for all purposes relating 

to the Surface Mining Control and Reclamation Act of 1977 [Pub. L. 95 87; 91 Stat. 

445; 30 U.S.G.1201 ct seq.] . 

29 5. "Extended mining plan" means a written statement setting forth the matters specified 

30 

31 

in section 38 14.1 16 and covering the estimated life of the surface coal mining 

operation . 
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1 6. "Final cut" means the last pit created in a surface mining pit sequence. 

2 7. "Highwall" and "end·.vall" mean those sides of the pit adjacent to unmined land . 

3 8. "Imminent danger to the health and safety of the public" means the existence of any 

4 

5 

6 

7 

8 

9 

10 

condition or practice, or any violation of a permit or other requirement of this chapter in 

a surface coal mining and reclamation operation , ·which condition , practice, or violation 

could reasonably be expected to cause substantial physical harm to persons outside 

the permit area before such condition , practice, or violation can be abated . A 

reasonable expectation of death or serious injury before abatement exists if a rational 

person, subjected to the same conditions or practices giving rise to the peril , 'Nould not 

expose the person's self to the danger during the time necessary for abatement. 

11 9. "Leonardite" means a dark colored, soft earthy organic rock that is high in humic acid 

12 content formed from the oxidation of lignite. 

13 1Q... "Operator" means any individual , person , partnership , firm , association , society, joint 

14 

15 

16 

17 

18 

19 

20 

21 

22 

stock company, company, cooperative , corporation , limited liability company, or other 

business organization, or any department, agency, or instrumentality of the state, 

local , or federal go•.'ernment, or any governmental subdi'o'ision thereof including any 

publicly owned utility or publicly owned corporation of the state , local, or federal 

government, engaged in or controlling a surface coal mining operation. Operator does 

not include those •.vho remove or intend to remo·1e two hundred fifty tons [226.80 

metric tons] or less of coal or leonardite from the earth by coal or leonardite mining 

within t>.velve consecutive calendar months in any one location or who remo•1e any 

coal or leonardite pursuant to reclamation operations under chapter 38 14.2. 

23 10.1.L "Other minerals" means clay, stone , sand , gravel , metalliferous and non metalliferous 

24 

25 

26 

27 

ores, and any other solid material or substances of commercial value occurring •within 

five hundred feet [152.4 meters] or less of the land surface and which are excavated in 

solid form from natural deposits on or in the earth, exclusi•1e of coal or leonardite and 

those minerals which occur naturally in liquid or gaseous form. 

28 11 . .12.,. "Other suitable strata" means those portions of the overburden determined by the 

29 

30 

commission to be suitable for meeting the requirements of subsections 2 and 17 of 

section 38 14.1 24 and based on data submitted by the permit applicant. 
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1 12 . .1.3.,_ "Overburden" means all of the earth and other materials, •11ith the exception of suitable 

2 plant gro·Nth material , •11hich lie above natural deposits of coal or leonardite and also 

3 means such earth and other materials, 1Nith the exception of suitable plant gro•Nth 

4 material, disturbed from their natural state by surface coal or leonardite mining 

5 operations. 

6 12.1 .~ "Performance bond" means a surety bond , collateral bond , self bond , deposit, a bond 

7 issued under the state surface mining and reclamation bond fund , any alternative form 

8 of security approved by the commission , or combination thereof, by which a permittee 

9 assures faithful performance of all requirements of this chapter. 

10 13 . .1.Q.,_ "Permit" means a permit to conduct surface coal mining and reclamation operations 

11 issued by the commission. 

12 14 . .1..6.,. "Permit applicant" means a person or operator applying for a permit. 

13 15.1L "Permit area" means the area of land approved by the commission for surface coal 

14 

15 

mining operations which shall be readily identifiable by appropriate marl(ers on the 

16 16.1.ll. "Permit renewal" means the extension of the permit term for areas within the 

17 

18 

boundaries of the initial or existing permit, upon the expiration of the initial or existing 

permit term. 

19 17 . .lil "Permit revision" means the modification of permit pro .. •isions during the term of the 

20 

21 

permit and includes changes in the mining and reclamation plans, incidental boundary 

extensions, and the transfer, assignment, or sale of rights granted under the permit. 

22 18.2.Q,_ "Permit term" means a period of time beginning with the date upon which a permit is 

23 

24 

25 

given for surface coal mining and reclamation operations under the provisions of this 

chapter, and ending •11ith the expiration of the next succeeding five years plus any 

renewal of the permit granted under this chapter. 

26 19.2.1,. "Permittee" means a person or operator holding a permit. 

27 20.2..2.,. "Person" means an individual , partnership, firm , association , society, joint stock 

28 

29 

company, company, cooperati>o'e , corporation , limited liability company, or other 

business organization. 

30 21.23. "Pit" means a tract of land, from which overburden , or coal or leonardite, or both , has 

31 been or is being removed for the purpose of surface coal mining operations. 
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22.2.4,_ "Prime farmland" means lands as prescribed by commission regulation that have the 

soil characteristics and moisture supply needed to produce sustained high yields of 

adapted crops economically 'Nhen treated and managed, including management of 

water, according to modern farming methods. Furthermore, such lands historically 

have been used for intensive agricultural purposes and arc large enough in size to 

constitute a viable economic unit. 

23 .~ "Prime soils" means those soils that ha·1c the required soil characteristics (including 

slope and moisture supply) needed to produce sustained high yields of adapted crops, 

as determined by the state conservationist of the United States department of 

agriculture soil conservation service. 

24 .~ "Reclaimed" or "reclaim" means condition ing areas affected by surface coal mining 

operations to malw them capable of supporting the uses which they were capable of 

supporting prior to any mining , or higher or better uses, pursuant to subsection 2 of 

section 38 14.1 24. 

25.R "Reclamation plan" means a plan submitted by an applicant for a permit which sets 

forth a plan for reclamation of the proposed surface coal mining operations pursuant to 

subsection 2 of section 38 14.1 14. 

26 .~ "Refuse" means all waste material directly connected with the production of coal QL 

lconarditc mined by surface coal mining operations. 

27.2..9:,. "Soil amendments" means those materials added by the operator to the replaced 

overburden or suitable plant gro·Hth material , or both , to improve the physical or 

chemical condition of the soil in its relation to plant gro•Nth capability. 

28 . .aQ.. "Soil classifier" means a professional soil classifier as defined in subsection 4 of 

section 43 36 01 . 

29.M.,_ "Soil survey" means the identification and location of all suitable plant growth material 

within the proposed permit area and an accompanying report that describes, 

classifies, and interprets for use such materials. 

30.R "State program" means the program establ ished by the state of ~Jorth Dalwta in 

accordance with the requirements of section 503 of the federal Surface Mining Control 

and Reclamation Act of 1977 [Pub. L. 95 87; 91 Stat. 470; 30 U.S.G. 1263] to regulate 
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surface coal mining and reclamation operations on lands within the state of North 

Dalwta. 

3 31.~ "Suitable plant growth material" means that soil material (normally the A, B, and 

4 

5 

6 

portions of the G horizons) located 'Nithin the proposed permit area which , based upon 

a soil survey, is found by the commission to be the most acceptable as a medium for 

plant growth when rcsprcad on the surface of regraded areas. 

7 32.M,. "Surface coal mining and reclamation operations" means surface coal mining 

8 

9 

operations and all acth,•itics necessary and incidental to the reclamation of such 

operations after July 1, 1979. 

10 33.~ "Surface coal mining operations" means: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

a. Activities affecting the surface of lands in connection with a surface coal or 

lconarditc mine. Such activities include extraction of coal or lconarditc from coal 

or lconarditc refuse piles, excavation for the purpose of obtaining coal or 

lconarditc, including such common methods as contour, strip, auger, box cut, 

open pit, and area mining, the uses of explosives and blasting , and in situ 

distillation or retorting , leaching or other chemical or physical processing, and the 

cleaning , concentrating , or other processing or preparation , and loading of coal QL 

lconarditc at or near the mincsitc, except that such activities do not include coal 

or lconardite exploration subject to chapter 38 12.1, or the extraction of coal or 

leonardite incidental to reclamation operations under chapter 38 14.2; and 

b. The areas upon which such activities occur or 't't'hcrc such activities disturb the 

natural land surface. Such areas shall also include any adjacent land the use of 

which is incidental to any such activities, all adjacent lands affected by the 

construction of ne·.v roads or the improvement or use of existing roads to gain 

access to the site of such activities and for haulage, and excavations, workings, 

impoundments, dams, refuse banl(s, dumps, stockpiles, overburden piles, spoil 

banl(S, culm banks, tailings, holes or depressions, repair areas, storage areas, 

processing areas, shipping areas, and other areas upon which arc sited 

structures, facilities , or other property or materials on the surface, resulting from 

or incident to such activities. 
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1 34.~ "Unwarranted failure to comply" means the failu re of a permittee to prevent the 

2 occurrence of any violation of the permittee's permit or any requirement of this chapter 

3 due to indifference, lack of diligence, or lack of reasonable care, or the failure to abate 

4 any violation of such permit or this chapter due to indifference, lack of diligence, or 

5 lack of reasonable care . 

6 SECTION 6. AMENDMENT. Subsection 3 of section 38 14.1 0§ of the North Dalrnta 

7 Century Gode is amended and reenacted as follows: 

8 3. Prior to designating any land area as unsuitable for surface coal mining operations, 

the commission shall prepare a detailed statement on : 

a. The potential coal or leonardite resources of the area; 

b. The demand for coal or leonardite resources ; and 

9 

10 

11 

12 c. The impact of such designation on the environment, the economy, and the supply 

13 of coal or leonardite. 

14 SECTION 6. AMENDMENT. Subsection 3 of section 38 14.1 13 of the North Dal<ata 

15 Century Gode is amended and reenacted as follows: 

16 3. Upon request by the permit applicant, the commission, in its discretion, may designate 

17 specific information included in the plans required by subdivisions c and d of 

18 subsection 1 as exempt from disclosure under section 44 04 18, provided such 

19 specific information pertains only to the analysis of the chemical and physical 

20 properties of the coal or leonardite (excepting information regarding such mineral or 

21 elemental contents 'Nhich is potentially toxic in the environment) . E:ach request must 

22 be accompanied by a statement specifying the need for nondisclosure, which 

23 statement must be considered part of the permit application to be filed for public 

24 inspection as specified in subsection 2. The confidential information is exempt for a 

25 period not to exceed ten years subsequent to the date on which the request for 

26 nondisclosure 't't'as filed , unless it is demonstrated by the permit applicant that such 

27 period should be further extended in order to pre .. ·ent possible resulting harm to the 

28 permit applicant, or the applicant's successors and assigns. 

29 SECTION 7. AMENDMENT. Subdivisions rands of subsection 1 of section 38 14.1 14 of 

30 the North Dal<ata Century Gode are amended and reenacted as follows: 
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r. Gross sections, maps or plans of the land to be affected, including the actual area 

to be mined , prepared by or under the direction of and certified by a registered 

professional engineer, a registered land surveyor, or a qualified professional 

geologist with assistance from experts in related fields, showing pertinent 

elevation and location of test borings or core samplings and depicting all of the 

following information : 

(1) The nature and depth of the various strata of overburden. 

(2) The location of subsurface water, if encountered, and its quality. 

(3) The nature and thiclrness of any coal. lconarditc, or rider scam above the 

coal or leonarditc seam to be mined . 

(4) The nature of the stratum immediately beneath the coal or lconarditc scam 

to be mined . 

(5) All mineral crop lines and the strike and dip of the coal or lconarditc to be 

mined , ·within the area of land to be affected . 

(6) E:xisting or previous surface mining limits. 

(7) The location and extent of known 'lt'OFl(ings of any underground mines, 

including mine openings to the surface. 

(8) The location of aquifers. 

(9) The estimated elevation of the water table . 

(10) The location of spoil , waste , or refuse areas, suitable plant gro't'v'th material 

stocl(piling areas and , if necessary, stockpiling areas for other suitable 

(11) The location of all impoundments for waste or erosion control. 

(12) Any settling or water treatment facility. 

(13) Constructed or natural drainways and the location of any discharges to any 

surface body of water on the area of land to be affected or adjacent thereto . 

( 14) Profiles at appropriate cross sections of the anticipated final surface 

configuration that will be achieved pursuant to the applicant's proposed 

reclamation plan. 

s. /\statement by the applicant of the result of test borings or core samplings from 

the permit area , including logs of the drill holes, the thiclrncss of the coal QL 
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1 leonardite seam found , an analysis of the chemical properties of such coal or 

2 leonardite, the sulfur content of any coal or leonardite seam, chemical analysis of 

3 potentially to><ic forming sections of the overburden , and chemical analysis of the 

4 stratum lying immediately underneath the coal or leonardite to be mined. The 

5 provisions of this subdivision may be waived by the commission 'Nith respect to 

6 the specific application by a ·.witten determination that such requirements are 

7 unnecessarr 

8 SECTION 8. AMENDMENT. Subdivision c of subsection 2 of section 38 14.1 14 of the 

9 ~Jorth Dal<eta Century Gode is amended and reenacted as follows: 

10 c. The consideration which has been given to ma><imize the utilization and 

11 conservation of the coal or leonardite being recovered so that reaffecting the land 

12 in the future can be minimized. 

13 SECTION 9. AMENDMENT. Paragraph 2 of subdi·vision e of subsection 3 of section 

14 38 14.1 21 of the ~Jorth Dal<eta Century Gode is amended and reenacted as follows: 

15 (2) Not materially damage the quantity or quality of water in surface or 

16 underground water systems that supply these alluvial valley floors. This 

17 subdivision does not affect those surface coal mining operations which on 

18 July 1, 1979, produce coal or leonardite in commercial quantities and are 

19 located within or adjacent to alluvial valley floors or have obtained specific 

20 permit approval by the commission to conduct surface coal mining 

21 operations within said allu·vial valley floors . 

22 SECTION 19. AMENDMENT. Subdivision b of subsection 4 of section 38 14.1 21 of the 

23 North Dakota Century Gode is amended and reenacted as f.ollows : 

24 b. The commission finds that the proposed surface coal mining operation will 

25 constitute a hazard to a dwelling house, public building , school , church , cemetery, 

26 commercial or institutional building , public road , stream, lake, or other public or 

27 private property other than property subject to a coal or leonardite lease. 

28 SECTION 11. AMENDMENT. Subsections 1 and 1.1 of section 38 14.1 24 of the ~Jorth 

29 Dakota Century Gode are amended and reenacted as follows: 
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1 1. Conduct surface coal mining operations so as to maximize the utilization and 

2 

3 

conservation of the coal or leonardite being recovered so that reaffecting the land in 

the future through surface coal mining can be minimized . 

4 1.1 . Conduct any auger mining associated with surface coal mining operations in a manner 

5 that will maximize recoverability of coal or leonardite and other mineral reserves 

6 remaining after mining activities and reclamation operations are completed , and seal 

7 or fill all auger holes as necessary to ensure long term stability of the area and 

8 minimize any adverse impact to the environment or hazard to public health or safety. 

9 The commission may prohibit auger mining if necessary to maximize the utilization , 

10 recoverability, or conservation of coal or leonardite resources, to ensure long term 

11 stability, or to protect against any adverse impact to the environment or hazard to 

12 public health or safety. 

13 SECTION 12. AMENDMENT. Subdivision b of subsection 3 of section 38 14.1 24 of the 

14 ~forth Dakota Century Gode is amended and reenacted as follo·.vs : 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

b. The permittee, at a minimum, shall bacl(fill , grade , and compact (where 

advisable) using all available overburden and other spoil and ·.vaste materials to 

attain the lo·.vest practicable grade (not to exceed the angle of repose) , to provide 

adequate drainage, and to contain all toxic materials in order to achieve an 

ecologically sound land use compatible 't't'ith the surrounding region , in those 

instances where : 

(1) Surface coal mining operations are carried out over a substantial period of 

time at the same location where the operation transects the coal fil... 

leonardite deposit; 

(2) The thickness of the coal or leonardite deposits relative to the volume of 

O'Jerburden is large; and 

(3) The permittee demonstrates that the overburden and other spoil and waste 

27 materials at a particular point in the permit area or otherv;ise available from 

28 the entire permit area are insufficient, giving due consideration to volumetric 

29 expansion , to restore the approximate original contour. 

30 SECTION 13. AMENDMENT. Subsections 6, 10, and 18 of section 38 14.1 24 of the ~forth 

31 Dalrnta Century Gode arc amended and reenacted as follows : 
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1 5. Remove, segregate, and respread suitable plant growth material as required by the 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

commission within the permit area. The commission may require the permittee to 

segregate suitable plant grovA:h material in two or more soil layers. The commission 

shall determine the soil layer or layers to be removed based upon the quality and 

quantity of suitable plant gro·.vth material inventoried by the soil survey required in 

subdivision t of subsection 1 of section 38 14.1 14. Based on the soil survey, the 

commission shall also determine whether other suitable strata are necessary to meet 

revegetation requirements. If other strata can be shown to be suitable and necessary 

to meet revegetation requirements , the commission may require the permittee to 

determine the areal extent of other suitable strata within the proposed permit area, and 

to remo·1e , segregate, protect, and respread such material. If the suitable plant grovA:h 

material or other suitable strata cannot be replaced on an appro·1ed graded area within 

a time short enough to avoid deterioration of such material , the permittee shall 

stocl<pile and stabilize such materials by establishing a successful cover of 

quicl( growing plants or by other means thereafter so that the suitable plant grovA:h 

material or other suitable strata will be protected from 'Nind and water erosion and will 

remain free from any contamination by toxic material. In the interest of achie\'ing the 

maximum reclamation provided for in this chapter, the permittee may, or at the 

discretion of the commission shall , utilize such soil amendments as described in 

subsection 27 of section 38 14.1 02. 

21 10. Remove or bury all debris and other similar material resulting from the operation and 

22 

23 

24 

25 

26 

27 

28 

bury all mine wastes and ... coal. and leonardite processing wastes unless the 

commission approves the surface disposal of such wastes. If the commission 

approves the surface disposal of such wastes , the permittee shall stabilize all 't't'aste 

piles in designated areas through construction in compacted layers, including the use 

of incombustible and impervious materials if necessary, to assure that the final contour 

of the v1aste pile will be compatible with natural surroundings and that the site can and 

will be stabilized and revegetated according to the provisions of this chapter. 

29 18. Assume the responsibility f.or successful rcvegetation , as required by subsection 17, 

30 

31 

for a period of ten full years after the last year of augmented seeding, fertilizing , 

irrigation, or other worl<, provided that, when the commission appro•1es a long term 
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1 intensive agricultural postmining land use, the ten year period of responsibility for 

2 revegetation commences at the date of initial planting. However, for previously mined 

3 areas that are affected by remining , the operator's responsibility for successful 

4 revegetation will e><tend for a period of fiw'e full years after the last year of augmented 

5 seeding , fertilizing , irrigation , and other work in order to assure compliance with the 

6 applicable standards. For the purposes of this subsection , "previously mined areas" 

7 are lands that 't't'ere affected by coal or leonardite mining activities prior to January 1, 

8 1970, and "augmented seeding , fertilizing , irrigation, or other worl<" does not include 

9 normal consePJation practices recognized locally as good management for the 

10 postmining land use. 

11 SECTION 14. AMENDMENT. Section 38 14.1 26 of the North Dal<0ta Century Gode is 

12 amended and reenacted as follows: 

13 38 14.1 26. Prohibited miAiAg praetiecs. 

14 1. NoA permittee may not use any coal or leonardite mine waste piles consisting of mine 

15 

16 

17 

't't'astes, tailings , coal processing v.'astes , or other liquid or solid wastes either 

temporarily or permanently as dams or embanl<ments unless approved by the 

commission , after consultation 1Nith the state engineer. 

18 2. No8 permittee may nfil locate any part of the surface coal mining and reclamation 

19 

20 

21 

operations or deposit overburden , debris, or waste materials outside the permit area 

for which bond has been posted , e><cept as provided in subsection 24 of section 

38 14.1 03. 

22 3. ~fo8 permittee may nfil deposit overburden, debris, or waste materials in such a way 

23 that normal erosion or slides brought about by natural causes will permit the same to 

24 go beyond or outside the permit area for which bond has been posted. 

25 SECTION 16. AMENDMENT. Subdivision b of subsection 1 of section 38 14.1 27 of the 

26 ~~orth Dakota Century Gode is amended and reenacted as follo1t't's : 

27 

28 

29 

30 

b. For those surface coal mining and reclamation operations which remove or 

disturb strata that serve as aquifers which significantly ensure the hydrologic 

balance of water use either on or off the mining site , the commission , in 

consultation with other appropriate state agencies, shall specify those: 
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(1 ) Monitoring sites to record the quantity and quality of surface drainage above 

and belo'N the minesite as ·.vcll as in the potential zone of influence . 

(2) Monitoring sites to record level , amount, and samples of ground water and 

aquifers potentially affected by the mining and also directly below the 

lowermost (deepest) coal or leonardite seam to be mined . 

(3) Records of well logs and borehole data to be maintained. 

(4) Monitoring sites to record precipitation . 

8 The monitoring data collection and analysis required by this section must be 

9 conducted according to standards and procedures set forth by the commission in 

10 consultation 't't'ith other appropriate state agencies in order to assure their 

11 reliability and validity. 

12 SECTION 16. AMENDMENT. Subsections 1, 3, and 4 of section 38 14.1 37 of the ~Jorth 

13 Dakota Century Gode arc amended and reenacted as follo•1t·s : 

14 1. The provisions of this chapter do not apply to any of the follo•Ning activities: 

15 

16 

17 

18 

19 

a. E><traction of coal or leonarditc by a lando't't'ncr for the lando'Nncr's own 

noncommercial use from land owned or leased by the landowner. 

b. Extraction of coal or leonardite as an incidental part of federal , state, or local 

government financed highway or other construction under regulations 

established by the commission . 

20 3. The commission may provide or assume the cost of training coal or leonarditc 

21 

22 

operators who meet the qualifications in subsection 2 concerning the preparation of 

permit applications and compliance with the regulatory program. 

23 4. An operator who has received assistance under subsection 2 or 3 shall reimburse the 

24 commission for the cost of the services rendered if the commission finds that the 

25 operator's actual and attributed annual production of coal or leonardite for all locations 

26 exceeds three hundred thousand tons [272155 .41 metric tonsj during the twelve 

27 months immediately following the date the operator is issued a surface coal mining 

28 and reclamation permit. 

29 SECTION 17. AMENDMENT. Section 47 10 24 of the ~Jorth Dalrnta Century Gode is 

30 amended and reenacted as follows : 
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1 47 19 24. DeseriptioA aAd defiAitioA of miAerals iA leases aAd eoAveyaAees. 

2 1..,. All conveyances of mineral rights or royalties in real property in this state, c><eluding 

3 leases, shall be construed to grant or convey to the grantee thereof all minerals of any 

4 nature whatsoever c><ecpt those minerals specifically c><eludcd by name in the deed, 

5 grant, or eonvcyanec, and their compounds and byproducts, but shall not be 

6 construed to grant or convey to the grantee any interest in any gravel, clay, or seoria 

7 unless specifically included by name in the deed , grant, or conveyance. 

8 ~Jo 

9 .£. E><ecpt as provided in subsection 3, a lease of mineral rights in this state shallmay not 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

be construed as passing any interest to any minerals except those minerals 

specifically included and set forth by name in the lease. For the purposes of this 

paragraphsubscction , the naming of either a specific metalliferous clement, or 

nonmctallifcrous clement, and if so stated in lease, shall be deemed to include all of 

its compounds and byproducts, and in the ease of oil and gas, all associated 

hydrocarbons produced in a liquid or gaseous form so named shall be deemed to be 

included in the mineral named. The use of the 't't'O rds "all other minerals" or similar 

words of an all inclusive nature in any lease shall not be construed as leasing any 

minerals except those minerals specifically named in the lease and their compounds 

and byproducts. 

20 3. Any conveyance or lease of coal in this state grants conveys or leases to the grantee 

21 any lconarditc in the same real property, unless lconarditc is c><eludcd by name. This 

22 subsection applies to every conveyance or lease of coal in this state, regardless of 

23 when the conveyance or lease was or is made. 

24 SECTION 18. Section 57 61 01 .9 of the North Dakota Century Gode is created and enacted 

25 as follo·Ns : 

26 67 61 91.9. SeveraAee tax oA leoAardite iA lieu of sales aAd use taxes. 

27 A tax of twenty five cents per ton of two thousand pounds [907 .18 l(ilograms] is imposed on 

28 all lconarditc SC\'Cred for sale or for industrial purposes within this state. A mine operator shall 

29 remit the tax for each month 't't'ithin twenty fi\'C days after the end of each month to the state tax 

30 commissioner. The mine operator shall submit the ta>< with any report or any form required by 

31 the state tax commissioner. 
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SECTION 1. AMENDMENT. Subsection 5 of section 38-11.2-01 of the North Dakota 

Century Code is amended and reenacted as follows: 

5. "Subsurface mineral" means any naturally occurring element or compound recovered 

under the provisions of chapter 38-12, but for the purpose of this chapter excludes 

coal, commerc:ial leonardite. oil and gas, sand and gravel, and rocks crushed for sand 

and gravel. 

SECTION 2. AMENDMENT. Section 38-12.1-01 of the North Dakota Century Code is 

amended and reenacted as follows: 

38-12.1-01. Legislative findings. 

The legislative assembly of the state of North Dakota finds that: 

1. The discovery and evaluation of coal or commercial leonardite deposits is 

advantageous in an industrial society. 

2. Coal or commercial leonardite occurs hidden under the ground and must be searched 

for by diverse techniques, and that the search, exploration , or prospecting for coal.QL 

commercial leonardite is a necessary and expensive prerequisite to coal.QL 

commercial leonardite extraction and for land use planning in coal-bearing.QL 

commercial leonardite-bearing areas. 

3. It is to the benefit of society to allow coal or commercial leonardite exploration and to 

require the information generated from exploration to be available to the office of the 

state geologist. 

SECTION 3. AMENDMENT. Section 38-12.1-02 of the North Dakota Century Code is 

amended and reenacted as follows: 

38-12.1-02. Declaration of policy. 

It is hereby declared to be in the public interest to have persons engaged in coal.QL 

commercial leonardite exploration or evaluation report their findings to the office of the state 

geologist so that data on the location , quantity, and quality of coal or commercial leonardite, and 

the characteristics of associated material , will be available to assist the state in determining 

what the attitude of the state should be regarding future development of coal or commercial 

leonardite resources. 

SECTION 4. AMENDMENT. Section 38-12.1-03 of the North Dakota Century Code is 

amended and reenacted as follows: 
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1 38-12.1-03. Definitions. 

2 As used in this chapter, unless the context otherwise requires: 

3 1. "Coal" means a dark-colored, compact, and earthy organic rock with less than forty 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

percent inorganic components, based on dry material, formed by the accumulation 

and decomposition of plant material. The term includes lignite in both oxidized and 

nonoxidized forms, whether or not the material is enriched in radioactive materials. 

The term does not include commercial leonardite. 

2. "Coal exploration" means: 

a. The use of any technique which when applied to the surface of the land will aid in 

the discovery or evaluation of coal or commercial leonardite or aid in determining 

the quantity and quality of coal or commercial leonardite present. It includes 

drilling or digging, excavating , core sample drilling and collection , diamond 

drilling , trenching, or any other type of penetration of the surface of the earth ; or 

b. Environmental data gathering activities conducted for the purpose of establishing 

the conditions of an area prior to applying for a permit under chapter 38-14.1. The 

provisions of sections 38-12.1-04 and 38-12.1-05 are not applicable to such 

environmental data gathering activities unless the natural land surface will be 

substantially disturbed or such activities are located on lands designated 

unsuitable for mining under section 38-14.1-05. 

20 3. "Commercial leonardite" means a dark-colored. soft. earthy rock formed from the 

21 

22 

oxidation of lignite coal. and is produced from a mine that has as its only function for 

supply for purposes other than gasification or combustion to generate electricity. 

23 4. "Commission" means the industrial commission of the state of North Dakota. 

24 4:-5. "Permit area" means a county. 

25 &6. "Person" means and includes any natural person, corporation, limited liability 

26 

27 

28 

29 

company, association, partnership, receiver, trustee, executor, administrator, guardian , 

fiduciary, or other representative of any kind, and includes any department, agency, or 

instrumentality of the state or of any governmental subdivision thereof; the masculine 

gender, in referring to a person , includes the feminine and the neuter genders. 

30 &.-7. "Road" means a surface or right of way for purposes of travel by land vehicles used in 

31 coal or commercial leonardite exploration. A road consists of the entire area of the 
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1 right of way, including the roadbed , shoulders, parking and side areas, approaches, 

2 structures, ditches, and surface. 

3 SECTION 5. AMENDMENT. Section 38-12.1-04 of the North Dakota Century Code is 

4 amended and reenacted as follows: 

5 38-12.1-04. Jurisdiction of commission. 

6 The commission has jurisdiction and authority over all persons and property, both public 

7 and private, necessary to effectively enforce the provisions of this chapter. The director of 

8 mineral resources shall act as a supervisor charged with the duty of enforcing the regulations 

9 and orders of the commission applicable to the provisions of this chapter. The commission has 

10 authority to make such investigations as it deems proper to determine whether facts exist which 

11 justify action by the commission. The commission acting through the director of mineral 

12 resources has the authority: 

13 1. To require: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

a. The furnishing of a reasonable bond with good and sufficient surety, conditioned 

upon the full compliance with the provisions of this chapter, and the rules and 

orders of the commission prescribed to govern the exploration for coal_ru_ 

commercial leonardite on state and private lands and roads used in coal_ru_ 

commercial leonardite exploration within the state of North Dakota. The person 

required to furnish the bond may elect to deposit a collateral bond , self-bond , 

cash , or any alternative form of security approved by the commission , or 

combination thereof, by which a permittee assures faithful performance of all 

requirements of this chapter and the rules and orders of the industrial 

commission. 

b. The delivery, free of charge, to the state geologist of the basic data collected 

during the course of the exploration within a reasonable time as may be 

prescribed by the state geologist. The data so submitted is confidential and 

available only to the office of the state geologist for official purposes for a period 

of two years , and such period of confidentiality must, upon application , be 

extended for one-year periods by the state geologist, for a total period not to 

exceed ten years unless it is demonstrated that such period should be further 

extended in order to prevent possible resulting harm to the person, or the 
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person's successors and assigns, who delivered such basic data to the state 

geologist. The basic data must include, if specifically requested by the state 

geologist and if the information has been developed by or for a person 

conducting the exploration: 

(1) Sample cuts. 

(2) Drillers' logs, sample logs, radioactivity logs, resistivity logs, or other types 

of electrical or mechanical logs. 

(3) Elevation and location information on the data collection points. 

(4) Other pertinent information as may be required by the state geologist. 

10 2. To require the plugging, covering , or reburial in an appropriate manner so as to protect 

11 

12 

13 

environmental quality, general health and safety, and economic values of all holes, 

pits, or trenches excavated during the course of coal or commercial leonardite 

exploration . 

14 3. To promulgate and enforce rules, regulations, and orders to effectuate the provisions, 

15 

16 

17 

18 

19 

20 

purpose, and intent of this chapter. 

4. To inspect all drilling or exploration sites. For the purposes of this subsection , the 

director of mineral resources or the director's representative shall have access to all 

drilling or exploration installations regulated by this chapter for the purpose of 

inspection and sampling and shall have the authority to require the operators' aid if the 

director finds it necessary and requests it. 

21 5. Notwithstanding any of the other provisions of this section, the commission acting 

22 through the director of mineral resources shall require that any lands substantially 

23 disturbed in coal or commercial leonardite exploration , including excavations, roads, 

24 and drill holes, and the removal of necessary facilities and equipment be reclaimed in 

25 accordance with the applicable performance standards of section 38-14.1-24. 

26 Reclamation must be accomplished to protect environmental quality, general health 

27 and safety, and economic values. 

28 SECTION 6. AMENDMENT. Section 38-12.1-05 of the North Dakota Century Code is 

29 amended and reenacted as follows: 
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1 38-12.1-05. Notice and drilling permit required - Exceptions - Limits on coal or 

2 commercial leonardite removal. 

3 1. It is unlawful to commence operations for drilling for the exploration for coal_Q[_ 

4 

5 

6 

7 

8 

9 

commercial leonardite without first obtaining a permit from the director of mineral 

resources, under such rules and regulations as may be prescribed by the commission, 

and paying to the commission a fee of one hundred dollars for each such permit area. 

The permit application must include a description of the exploration area and the 

period of proposed exploration. The permit must be granted within thirty days after a 

proper application has been submitted. 

10 2. This permit may not be required: 

11 

12 

13 

14 

15 

16 

17 

a. In an area where a permit to conduct surface coal mining operations is in effect 

pursuant to chapter 38-14.1; 

b. For holes drilled to guide excavating equipment in an operating mine; 

c. In areas where a drill hole is required by any other state agency; or 

d. For environmental data gathering activities that do not substantially disturb the 

land, unless the environmental data gathering activities are located on land 

designated unsuitable for mining under section 38-14.1-05. 

18 3. No person may remove more than two hundred fifty tons [226.80 metric tons] of coal 

19 or commercial leonardite pursuant to an exploration permit without first obtaining a 

20 permit from the public service commission . 

21 SECTION 7. AMENDMENT. Section 38-14.1-02 of the North Dakota Century Code is 

22 amended and reenacted as follows: 

23 38-14.1-02. Definitions. 

24 Wherever used or referred to in this chapter, unless a different meaning clearly appears 

25 from the context: 

26 1. "Alluvial valley floors" means the unconsolidated stream-laid deposits holding streams 

27 

28 

29 

30 

31 

where water availability is sufficient for subirrigation or flood irrigation agricultural 

activities but does not include upland areas which are generally overlain by a thin 

veneer of colluvial deposits composed chiefly of sediment from sheet erosion , deposits 

by unconcentrated runoff or slope wash, together with talus, other mass movement 

accumulation, and windblown deposits. 
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1 2. "Approximate original contour" means that surface configuration achieved by 

2 

3 

4 

5 

backfilling and grading an area affected by surface coal mining operations so that the 

reclaimed area closely resembles the general surface configuration of the land prior to 

being affected by surface coal mining operations and blends into and complements 

the surrounding undisturbed land. 

6 3. "Coal" means a dark-colored compact and earthy organic rock with less than forty 

7 

8 

9 

10 

11 

12 

percent inorganic components , based on dry material , formed by the accumulation 

and decomposition of plant material. The term includes consolidated lignitic coal , in 

both oxidized and nonoxidized forms , having less than eight thousand three hundred 

British thermal units per pound [453.59 grams] , moist and mineral matter free, whether 

or not the material is enriched in radioactive materials. The term does not include 

commercial leonardite. 

13 4. "Commercial leonardite" means a dark-colored, soft, earthy organic rock formed from 

14 

15 

16 

17 

18 

19 

20 

the oxidation of lignite coal. and is produced from a mine that has as its only function 

for supply for purposes other than gasification or combustion to generate electricity. 

5. "Commission" means the public service commission, or such other department, 

bureau , or commission as may lawfully succeed to the powers and duties of that 

commission. The commission is the state regulatory authority for all purposes relating 

to the Surface Mining Control and Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 

445; 30 U.S.C . 1201 et seq .]. 

21 &.B. "Extended mining plan" means a written statement setting forth the matters specified 

22 

23 

in section 38-14.1-15 and covering the estimated life of the surface coal mining 

operation. 

24 6:-7. "Final cut" means the last pit created in a surface mining pit sequence. 

25 .f.:.8. "Highwall" and "endwall" mean those sides of the pit adjacent to unmined land. 

26 &-9. "Imminent danger to the health and safety of the public" means the existence of any 

27 

28 

29 

30 

31 

condition or practice, or any violation of a permit or other requirement of this chapter in 

a surface coal mining and reclamation operation, which condition , practice, or violation 

could reasonably be expected to cause substantial physical harm to persons outside 

the permit area before such condition, practice, or violation can be abated. A 

reasonable expectation of death or serious injury before abatement exists if a rational 
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person, subjected to the same conditions or practices giving rise to the peril , would not 

expose the person's self to the danger during the time necessary for abatement. 

3 9-:1.Q "Operator" means any individual, person, partnership, firm, association , society, joint 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

stock company, company, cooperative, corporation, limited liability company, or other 

business organization , or any department, agency, or instrumentality of the state, 

local, or federal government, or any governmental subdivision thereof including any 

publicly owned utility or publicly owned corporation of the state, local, or federal 

government, engaged in or controlling a surface coal mining operation. Operator does 

not include those who remove or intend to remove two hundred fifty tons [226.80 

metric tons] or less of coal or commercial leonardite from the earth by coal...QL 

commercial leonardite mining within twelve consecutive calendar months in any one 

location or who remove any coal or commercial leonardite pursuant to reclamation 

operations under chapter 38-14.2. 

14 49:-11. "Other minerals" means clay, stone, sand, gravel, metalliferous and nonmetalliferous 

15 

16 

17 

18 

ores, and any other solid material or substances of commercial value occurring within 

five hundred feet [152.4 meters] or less of the land surface and which are excavated in 

solid form from natural deposits on or in the earth, exclusive of coal or commercial 

leonardite and those minerals which occur naturally in liquid or gaseous form. 

19 44-,-1£. "Other suitable strata" means those portions of the overburden determined by the 

20 

21 

commission to be suitable for meeting the requirements of subsections 2 and 17 of 

section 38-14.1-24 and based on data submitted by the permit applicant. 

22 ~ll "Overburden" means all of the earth and other materials, with the exception of suitable 

23 plant growth material , which lie above natural deposits of coal or commercial 

24 leonardite and also means such earth and other materials, with the exception of 

25 suitable plant growth material , disturbed from their natural state by surface coal...QL 

26 commercial leonardite mining operations. 

27 42-+.H.. "Performance bond" means a surety bond, collateral bond , self-bond , deposit, a bond 

28 issued under the state surface mining and reclamation bond fund , any alternative form 

29 of security approved by the commission, or combination thereof, by which a permittee 

30 assures faithful performance of all requirements of this chapter. 
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1 4-3:-~ "Permit" means a permit to conduct surface coal mining and reclamation operations 

2 issued by the commission. 

3 44.J.Q.. "Permit applicant" means a person or operator applying for a permit. 

4 4-5-:JL "Permit area" means the area of land approved by the commission for surface coal 

5 

6 

mining operations which shall be readily identifiable by appropriate markers on the 

site. 

7 4&.11L "Permit renewal" means the extension of the permit term for areas within the 

8 

9 

boundaries of the initial or existing permit, upon the expiration of the initial or existing 

permit term. 

10 4-f-:..lll. "Permit revision" means the modification of permit provisions during the term of the 

11 

12 

permit and includes changes in the mining and reclamation plans, incidental boundary 

extensions, and the transfer, assignment, or sale of rights granted under the permit. 

13 4-8-:20. "Permit term" means a period of time beginning with the date upon which a permit is 

14 

15 

given for surface coal mining and reclamation operations under the provisions of this 

chapter, and ending with the expiration of the next succeeding five years plus any 

16 renewal of the permit granted under this chapter. 

17 4-9:-21.,. "Permittee" means a person or operator holding a permit. 

18 ~22. "Person" means an individual, partnership, firm, association , society, joint stock 

19 

20 

company, company, cooperative, corporation , limited liability company, or other 

business organization . 

21 ~23. "Pit" means a tract of land, from which overburden,--&f coal. or commercial leonardite, 

22 

23 

or bettr,any combination of overburden, coal, or commercial leonardite has been or is 

being removed for the purpose of surface coal mining operations. 

24 ~24. "Prime farmland" means lands as prescribed by commission regulation that have the 

25 

26 

27 

28 

29 

soil characteristics and moisture supply needed to produce sustained high yields of 

adapted crops economically when treated and managed, including management of 

water, according to modern farming methods. Furthermore, such lands historically 

have been used for intensive agricultural purposes and are large enough in size to 

constitute a viable economic unit. 

30 ~25 . "Prime soils" means those soils that have the required soil characteristics (including 

31 slope and moisture supply) needed to produce sustained high yields of adapted crops, 
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as determined by the state conservationist of the United States department of 

agriculture soil conservation service. 

3 24:-26. "Reclaimed" or "reclaim" means conditioning areas affected by surface coal mining 

4 

5 

6 

operations to make them capable of supporting the uses which they were capable of 

supporting prior to any mining , or higher or better uses, pursuant to subsection 2 of 

section 38-14.1-24. 

7 ~27. "Reclamation plan" means a plan submitted by an applicant for a permit which sets 

8 

9 

forth a plan for reclamation of the proposed surface coal mining operations pursuant to 

subsection 2 of section 38-14.1-14. 

10 ~28. "Refuse" means all waste material directly connected with the production of coal_Q[_ 

11 commercial leonardite mined by surface coal mining operations. 

12 iY-:-29. "Soil amendments" means those materials added by the operator to the replaced 

13 

14 

overburden or suitable plant growth material , or both, to improve the physical or 

chemical condition of the soil in its relation to plant growth capability. 

15 ~30. "Soil classifier" means a professional soil classifier as defined in subsection 4 of 

16 section 43-36-01 . 

17 ~fil... "Soil survey" means the identification and location of all suitable plant growth material 

18 

19 

within the proposed permit area and an accompanying report that describes, 

classifies, and interprets for use such materials. 

20 3&:-32. "State program" means the program established by the state of North Dakota in 

21 

22 

23 

24 

accordance with the requirements of section 503 of the federal Surface Mining Control 

and Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 470; 30 U.S.C. 1253) to regulate 

surface coal mining and reclamation operations on lands within the state of North 

Dakota. 

25 ~33. "Suitable plant growth material" means that soil material (normally the A, B, and 

26 

27 

28 

portions of the C horizons) located within the proposed permit area which, based upon 

a soil survey, is found by the commission to be the most acceptable as a medium for 

plant growth when respread on the surface of regraded areas. 

29 3-2-:-34. "Surface coal mining and reclamation operations" means surface coal mining 

30 

31 

operations and all activities necessary and incidental to the reclamation of such 

operations after July 1, 1979. 
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1 ~35. "Surface coal mining operations" means: 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

a. Activities affecting the surface of lands in connection with a surface coal....QL 

commercial leonardite mine. Such activities include extraction of coal....QL 

commercial leonardite from coal or commercial leonardite refuse piles, 

excavation for the purpose of obtaining coal or commercial leonardite, including 

such common methods as contour, strip, auger, box cut, open pit, and area 

mining, the uses of explosives and blasting , and in situ distillation or retorting , 

leaching or other chemical or physical processing, and the cleaning, 

concentrating , or other processing or preparation , and loading of coal....QL 

commercial leonardite at or near the minesite, except that such activities do not 

include coal or commercial leonardite exploration subject to chapter 38-12.1, or 

the extraction of coal or commercial leonardite incidental to reclamation 

operations under chapter 38-14.2; and 

b. The areas upon which such activities occur or where such activities disturb the 

natural land surface. Such areas shall also include any adjacent land the use of 

which is incidental to any such activities, all adjacent lands affected by the 

construction of new roads or the improvement or use of existing roads to gain 

access to the site of such activities and for haulage, and excavations, workings, 

impoundments, dams, refuse banks, dumps, stockpiles, overburden piles, spoil 

banks, culm banks, tailings, holes or depressions, repair areas, storage areas, 

processing areas, shipping areas, and other areas upon which are sited 

structures, facilities , or other property or materials on the surface, resulting from 

or incident to such activities. 

24 34:-36. "Unwarranted failure to comply" means the failure of a permittee to prevent the 

25 occurrence of any violation of the permittee's permit or any requirement of this chapter 

26 due to indifference, lack of diligence, or lack of reasonable care, or the failure to abate 

27 any violation of such permit or this chapter due to indifference, lack of diligence, or 

28 lack of reasonable care. 

29 SECTION 8. AMENDMENT. Subsection 3 of section 38-14.1-05 of the North Dakota 

30 Century Code is amended and reenacted as follows: 
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1 3. Prior to designating any land area as unsuitable for surface coal mining operations, 

2 

3 

4 

5 

the commission shall prepare a detailed statement on : 

a. The potential coal or commercial leonardite resources of the area; 

b. The demand for coal or commercial leonardite resources; and 

c. The impact of such designation on the environment, the economy, and the supply 

6 of coal or commercial leonardite. 

7 SECTION 9. AMENDMENT. Subsection 3 of section 38-14.1-13 of the North Dakota 

8 Century Code is amended and reenacted as follows: 

9 3. Upon request by the permit applicant, the commission, in its discretion, may designate 

10 specific information included in the plans required by subdivisions c and d of 

11 subsection 1 as exempt from disclosure under section 44-04-18, provided such 

12 specific information pertains only to the analysis of the chemical and physical 

13 properties of the coal or commercial leonardite (excepting information regarding such 

14 mineral or elemental contents which is potentially toxic in the environment). Each 

15 request must be accompanied by a statement specifying the need for nondisclosure, 

16 which statement must be considered part of the permit application to be filed for public 

17 inspection as specified in subsection 2. The confidential information is exempt for a 

18 period not to exceed ten years subsequent to the date on which the request for 

19 nondisclosure was filed , unless it is demonstrated by the permit applicant that such 

20 period should be further extended in order to prevent possible resulting harm to the 

21 permit applicant, or the applicant's successors and assigns. 

22 SECTION 10. AMENDMENT. Subdivisions rands of subsection 1 of section 38-14.1-14 of 

23 the North Dakota Century Code are amended and reenacted as follows: 

24 

25 

26 

27 

28 

29 

30 

31 

r. Cross sections, maps or plans of the land to be affected, including the actual area 

to be mined, prepared by or under the direction of and certified by a registered 

professional engineer, a registered land surveyor, or a qualified professional 

geologist with assistance from experts in related fields, showing pertinent 

elevation and location of test borings or core samplings and depicting all of the 

following information: 

(1) The nature and depth of the various strata of overburden. 

(2) The location of subsurface water, if encountered, and its quality. 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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s. 

(3) The nature and thickness of any coal. commercial leonardite. or rider seam 

above the coal or commercial leonardite seam to be mined. 

(4) The nature of the stratum immediately beneath the coal or commercial 

leonardite seam to be mined. 

(5) All mineral crop lines and the strike and dip of the coal or commercial 

leonardite to be mined, within the area of land to be affected. 

(6) Existing or previous surface mining limits. 

(7) The location and extent of known workings of any underground mines, 

including mine openings to the surface. 

(8) The location of aquifers. 

(9) The estimated elevation of the water table. 

(10) The location of spoil , waste, or refuse areas, suitable plant growth material 

stockpiling areas and, if necessary, stockpiling areas for other suitable 

strata. 

(11) The location of all impoundments for waste or erosion control. 

(12) Any settling or water treatment facility. 

(13) Constructed or natural drainways and the location of any discharges to any 

surface body of water on the area of land to be affected or adjacent thereto. 

(14) Profiles at appropriate cross sections of the anticipated final surface 

configuration that will be achieved pursuant to the applicant's proposed 

reclamation plan. 

A statement by the applicant of the result of test borings or core samplings from 

the permit area, including logs of the drill holes, the thickness of the coal_Q[_ 

commercial leonardite seam found, an analysis of the chemical properties of 

such coal or commercial leonardite, the sulfur content of any coal or commercial 

leonardite seam, chemical analysis of potentially toxic forming sections of the 

overburden , and chemical analysis of the stratum lying immediately underneath 

the coal or commercial leonardite to be mined. The provisions of this subdivision 

may be waived by the commission with respect to the specific application by a 

written determination that such requirements are unnecessary. 
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1 SECTION 11. AMENDMENT. Subdivision c of subsection 2 of section 38-14.1-14 of the 

2 North Dakota Century Code is amended and reenacted as follows: 

3 c. The consideration which has been given to maximize the utilization and 

4 conservation of the coal or commercial leonardite being recovered so that 

5 reaffecting the land in the future can be minimized. 

6 SECTION 12. AMENDMENT. Paragraph 2 of subdivision e of subsection 3 of section 

7 38-14.1-21 of the North Dakota Century Code is amended and reenacted as follows: 

8 (2) Not materially damage the quantity or quality of water in surface or 

9 underground water systems that supply these alluvial valley floors. This 

10 subdivision does not affect those surface coal mining operations which on 

11 July 1, 1979, produce coal or commercial leonardite in commercial 

12 quantities and are located within or adjacent to alluvial valley floors or have 

13 obtained specific permit approval by the commission to conduct surface coal 

14 mining operations within said alluvial valley floors. 

15 SECTION 13. AMENDMENT. Subdivision b of subsection 4 of section 38-14.1-21 of the 

16 North Dakota Century Code is amended and reenacted as follows : 

17 b. The commission finds that the proposed surface coal mining operation will 

18 constitute a hazard to a dwelling house, public building, school, church , cemetery, 

19 commercial or institutional building, public road, stream, lake, or other public or 

20 private property other than property subject to a coal or commercial leonardite 

21 lease. 

22 SECTION 14. AMENDMENT. Subsections 1 and 1.1 of section 38-14.1-24 of the North 

23 Dakota Century Code are amended and reenacted as follows: 

24 1. Conduct surface coal mining operations so as to maximize the utilization and 

25 

26 

conservation of the coal or commercial leonardite being recovered so that reaffecting 

the land in the future through surface coal mining can be minimized. 

27 1.1. Conduct any auger mining associated with surface coal mining operations in a manner 

28 

29 

30 

31 

that will maximize recoverability of coal or leonardite and other mineral reserves 

remaining after mining activities and reclamation operations are completed , and seal 

or fill all auger holes as necessary to ensure long-term stability of the area and 

minimize any adverse impact to the environment or hazard to public health or safety. 
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1 The commission may prohibit auger mining if necessary to maximize the utilization, 

2 recoverability, or conservation of coal or commercial leonardite resources, to ensure 

3 long-term stability, or to protect against any adverse impact to the environment or 

4 hazard to public health or safety. 

5 SECTION 15. AMENDMENT. Subdivision b of subsection 3 of section 38-14.1-24 of the 

6 North Dakota Century Code is amended and reenacted as follows: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

b. The permittee, at a minimum, shall backfill , grade, and compact (where 

advisable) using all available overburden and other spoil and waste materials to 

attain the lowest practicable grade (not to exceed the angle of repose) , to provide 

adequate drainage, and to contain all toxic materials in order to achieve an 

ecologically sound land use compatible with the surrounding region, in those 

instances where: 

(1) Surface coal mining operations are carried out over a substantial period of 

time at the same location where the operation transects the coal..QL 

commercial leonardite deposit; 

(2) The thickness of the coal or commercial leonardite deposits relative to the 

volume of overburden is large; and 

(3) The permittee demonstrates that the overburden and other spoil and waste 

19 materials at a particular point in the permit area or otherwise available from 

20 the entire permit area are insufficient, g iving due consideration to volumetric 

21 expansion, to restore the approximate original contour. 

22 SECTION 16. AMENDMENT. Subsections 5, 10, and 18 of section 38-14.1-24 of the North 

23 Dakota Century Code are amended and reenacted as follows: 

24 5. Remove, segregate, and respread suitable plant growth material as required by the 

25 

26 

27 

28 

29 

30 

31 

commission within the permit area. The commission may require the permittee to 

segregate suitable plant growth material in two or more soil layers. The commission 

shall determine the soil layer or layers to be removed based upon the quality and 

quantity of suitable plant growth material inventoried by the soil survey required in 

subdivision t of subsection 1 of section 38-14.1-14. Based on the soil survey, the 

commission shall also determine whether other suitable strata are necessary to meet 

revegetation requirements. If other strata can be shown to be suitable and necessary 
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to meet revegetation requirements, the commission may require the permittee to 

determine the areal extent of other suitable strata within the proposed permit area , and 

to remove, segregate, protect, and respread such material. If the suitable plant growth 

material or other suitable strata cannot be replaced on an approved graded area within 

a time short enough to avoid deterioration of such material, the permittee shall 

stockpile and stabilize such materials by establishing a successful cover of 

quick-growing plants or by other means thereafter so that the suitable plant growth 

material or other suitable strata will be protected from wind and water erosion and will 

remain free from any contamination by toxic material. In the interest of achieving the 

maximum reclamation provided for in this chapter, the permittee may, or at the 

discretion of the commission shall , utilize such soil amendments as described in 

subsection 27 of section 38-14.1-02. 

13 10. Remove or bury all debris and other similar material resulting from the operation and 

14 

15 

16 

17 

18 

19 

20 

bury all mine wastes a00 ... coal. and commercial leonardite processing wastes unless 

the commission approves the surface disposal of such wastes. If the commission 

approves the surface disposal of such wastes, the permittee shall stabilize all waste 

piles in designated areas through construction in compacted layers, including the use 

of incombustible and impervious materials if necessary, to assure that the final contour 

of the waste pile will be compatible with natural surroundings and that the site can and 

will be stabilized and revegetated according to the provisions of this chapter. 

21 18. Assume the responsibility for successful revegetation, as required by subsection 17, 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

for a period of ten full years after the last year of augmented seeding , fertilizing , 

irrigation, or other work, provided that, when the commission approves a long-term 

intensive agricultural postmining land use, the ten-year period of responsibility for 

revegetation commences at the date of initial planting. However, for previously mined 

areas that are affected by remining , the operator's responsibility for successful 

revegetation will extend for a period of five full years after the last year of augmented 

seeding, fertilizing , irrigation , and other work in order to assure compliance with the 

applicable standards. For the purposes of this subsection , "previously mined areas" 

are lands that were affected by coal or commercial leonardite mining activities prior to 

January 1, 1970, and "augmented seeding , fertilizing, irrigation , or other work" does 
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1 not include normal conservation practices recognized locally as good management for 

2 the postmining land use. 

3 SECTION 17. AMENDMENT. Section 38-14.1-25 of the North Dakota Century Code is 

4 amended and reenacted as follows : 

5 38-14.1-25. Prohibited mining practices. 

6 1. Ne8 permittee may not use any coal or commercial leonardite mine waste piles 

7 

8 

9 

consisting of mine wastes, tailings, coal processing wastes, or other liquid or solid 

wastes either temporarily or permanently as dams or embankments unless approved 

by the commission, after consultation with the state engineer. 

10 2. Ne8 permittee may not locate any part of the surface coal mining and reclamation 

11 

12 

13 

operations or deposit overburden , debris, or waste materials outside the permit area 

for which bond has been posted , except as provided in subsection 24 of section 

38-14.1-03. 

14 3. Ne8 permittee may not deposit overburden , debris, or waste materials in such a way 

15 

16 

17 

that normal erosion or slides brought about by natural causes will permit the same to 

go beyond or outside the permit area for which bond has been posted. 

SECTION 18. AMENDMENT. Subdivision b of subsection 1 of section 38-14.1-27 of the 

18 North Dakota Century Code is amended and reenacted as follows: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

b. For those surface coal mining and reclamation operations which remove or 

disturb strata that serve as aquifers which significantly ensure the hydrologic 

balance of water use either on or off the mining site, the commission, in 

consultation with other appropriate state agencies, shall specify those: 

(1) Monitoring sites to record the quantity and quality of surface drainage above 

and below the minesite as well as in the potential zone of influence. 

(2) Monitoring sites to record level, amount, and samples of ground water and 

aquifers potentially affected by the mining and also directly below the 

lowermost (deepest) coal or commercial leonardite seam to be mined. 

(3) Records of well logs and borehole data to be maintained. 

(4) Monitoring sites to record precipitation. 

The monitoring data collection and analysis required by this section must be 

conducted according to standards and procedures set forth by the commission in 
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1 consultation with other appropriate state agencies in order to assure their 

2 reliability and validity. 

3 SECTION 19. AMENDMENT. Subsections 1, 3, and 4 of section 38-14.1-37 of the North 

4 Dakota Century Code are amended and reenacted as follows: 

5 1. The provisions of this chapter do not apply to any of the following activities: 

6 

7 

8 

9 

10 

a. Extraction of coal or commercial leonardite by a landowner for the landowner's 

own noncommercial use from land owned or leased by the landowner. 

b. Extraction of coal or commercial leonardite as an incidental part of federal , state, 

or local government-financed highway or other construction under regulations 

established by the commission. 

11 3. The commission may provide or assume the cost of training coal or commercial 

12 

13 

leonardite operators who meet the qualifications in subsection 2 concerning the 

preparation of permit applications and compliance with the regulatory program. 

14 4. An operator who has received assistance under subsection 2 or 3 shall reimburse the 

15 commission for the cost of the services rendered if the commission finds that the 

16 operator's actual and attributed annual production of coal or commercial leonardite for 

17 all locations exceeds three hundred thousand tons [272155.41 metric tons] during the 

18 twelve months immediately following the date the operator is issued a surface coal 

19 mining and reclamation permit. 

20 SECTION 20. AMENDMENT. Section 38-15-01 of the North Dakota Century Code is 

21 amended and reenacted as follows: 

22 38-15-01. Policy. 

23 It is hereby declared to be in the public interest to foster, encourage, and promote the 

24 development, production , and utilization of all natural resources of coal, commercial leonardite, 

25 oil, gas, and subsurface minerals in a manner as will prevent waste and allow a greater ultimate 

26 recovery of the natural resources, and to protect the rights of all owners so that the greatest 

27 possible economic recovery of natural resources be obtained in the state, to the end that 

28 landowners, royalty owners, producers, and the general public realize and enjoy the greatest 

29 possible good from these vital natural resources. 

30 SECTION 21. AMENDMENT. Section 38-15-02 of the North Dakota Century Code is 

31 amended and reenacted as follows: 
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1 38-15-02. Definitions. 

2 As used in this chapter, unless the context otherwise requires: 

3 

4 

5 

6 

7 

1. "Coal" means all kinds of coal , and includes what is known as lignite coal, unless a 

contrary intention plainly appears. 

2. "Commercial leonardite" means a dark-colored, soft, earthy rock formed from the 

oxidation of lignite coal, and is produced from a mine that has as its only function for 

supply for purposes other than gasification or combustion to generate electricity. 

8 3. "Commission" means the industrial commission. 

9 3:-4. "Conflicting interests" means those interests of producers which are in conflict, so that 

10 

11 

full production and utilization by one producer is prohibited or impeded by the interests 

of another producer of a separate natural resource. 

12 4:-5. "Gas" means all natural gas and other fluid hydrocarbons not hereinbelow defined as 

13 oil. 

14 &:6. "Natural resources" means coal , oil , gas, and subsurface minerals as defined herein. 

15 e:-7. "Oil" means crude petroleum oil and other hydrocarbons, regardless of gravity, which 

16 

17 

18 

are produced at the wellhead in liquid form, and the liquid hydrocarbons known as 

distillate or condensate recovered or extracted from gas other than gas produced in 

association with oil and commonly known as casinghead gas. 

19 +:-8. "Owner" means the person who has the right to produce natural resources either for 

20 that person or others. 

21 8-:-9. "Person" means any natural person , corporation, limited liability company, association , 

22 

23 

24 

25 

partnership, receiver, trustee, executor, administrator, guardian, fiduciary, or other 

representative of any kind, and includes any department, agency, instrumentality, or 

political subdivision of the state. The masculine gender, in referring to a person, 

includes the feminine and the neuter genders. 

26 9:-1..Q,, "Producer" means the owner of a well or wells , or mine or mines, capable of producing 

27 coal , commercial leonard ite, oil , gas, or subsurface minerals. 

28 +G:-11.,, "Subsurface minerals" means all naturally occurring elements and their compounds, 

29 

30 

volcanic ash, precious metals, carbonates, and natural mineral salts of boron , 

bromine, calcium, fluorine , iodine, lithium, magnesium, phosphorus, potassium, 
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sodium, thorium , uranium, and sulfur, and their compounds but does not include sand 

and gravel and rocks crushed for sand and gravel. 

3 44-:-1£. "Waste" means the inefficient utilization of reserves of oil, gas, subsurface minerals,--er 

4 coal , or commercial leonardite, as the case may be. 

5 SECTION 22. AMENDMENT. Section 38-18-05 of the North Dakota Century Code is 

6 amended and reenacted as follows: 

7 38-18-05. Definitions. 

8 In this chapter, unless the context or subject matter otherwise requires: 

9 1. "Agricultural production" means the production of any growing grass or crop attached 

10 

11 

12 

to the surface of the land , whether or not the grass or crop is to be sold commercially, 

and the production of any farm animals, including farmed elk, whether or not the 

animals are to be sold commercially. 

13 2. "Disturbed" means any alteration of the topsoil of the land whether the alteration is for 

14 

15 

the purpose of exploring for coal or commercial leonardite. or for the purpose of 

carrying out an actual mining operation . 

16 3. "Mineral developer" means the person who acquires at least seventy-five percent of 

17 

18 

the mineral rights or a lease of at least seventy-five percent of the mineral rights for 

the purpose of extracting or using the mineral for nonagricultural purposes. 

19 4. "Mineral estate" means an estate in or ownership of all or part of the minerals under a 

20 specified tract of land. 

21 5. "Mineral lease" means any lease which purports to convey the minerals or rights 

22 

23 

relating to the minerals under a specified tract of land separate from the surface, and 

any other type of lease which gives or conveys rights to minerals. 

24 6. "Mineral owner" means any person or persons who presently own the mineral estate, 

25 

26 

27 

28 

29 

30 

31 

their successors, assigns, or predecessors in title, under a specified tract of land by 

means of a mineral deed , or by an exception or reservation in the deed, grant, or 

conveyance of the surface, or by any other means whatsoever. 

7. "Minerals" means coal or commercial leonardite. 

8. "Mining operation" means any type of activity, the aim of which is to discover the 

presence of minerals, or to remove the minerals so discovered from their original 

position on or in the land by any means whatsoever. 
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1 9. "Surface estate" means an estate in or ownership of the surface of a particular tract of 

2 land. 

3 10. "Surface owner" means the person or persons who presently have valid title to the 

4 surface of the land, their successors, assigns, or predecessors in title , regardless of 

5 whether or not a portion of the land surface is occupied for a residence. 

6 SECTION 23. AMENDMENT. Section 38-18-07 of the North Dakota Century Code is 

7 amended and reenacted as follows: 

8 38-18-07. Surface damage and disruption payments. 

9 1. Unless the mineral lease, surface lease, or consent statement executed by the surface 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

owner provides for payments to the surface owner, the mineral developer shall 

annually pay to the surface owner a sum of money equal to the amount of damages 

sustained by the surface owner for loss of agricultural production caused by mining 

activity, provided that it can be shown that the land disturbed or to be disturbed has 

regularly been used for agricultural production. The amount of damages may be 

determined by any formula mutually agreeable between the surface owner and the 

mineral developer. The payments contemplated by this section only cover land 

actually mined, disturbed, or to be mined during the year or years during which 

agricultural production was actually interrupted and which land has not been restored 

to the level of agricultural productivity required by the plan submitted pursuant to 

chapter 38-14.1. The payments to be made hereunder must be made before 

December thirty-first of that calendar year in which the loss occurred . 

22 2. Unless waived by the owner of a farm building, if the coal or commercial leonardite 

23 

24 

25 

26 

27 

28 

29 

30 

removal area of a surface mining operation comes within five hundred feet [152.4 

meters] of any farm building, the mineral developer shall pay to the owner of the farm 

building either the fair market value of the farm building or the entire cost of removing 

the farm building to a location where the coal or commercial leonardite removal area of 

the mining operation will not come within five hundred feet (152.4 meters] of such 

building or buildings. The payments contemplated hereunder are in addition to any 

payments required by the terms of any mineral lease, unless the surface owner is a 

party to the lease and the lease provides for damages as contemplated in this 
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1 

2 

subsection in an amount not less than the amount which would be recoverable under 

this section. 

3 3. The rights granted to the surface owner by this section are hereby declared to be 

4 absolute and unwaivable, except as provided in subsection 2. Any instrument which 

5 purports to waive rights granted by this section is null and void and of no legal effect. 

6 SECTION 24. Section 57-61-01.9 of the North Dakota Century Code is created and enacted 

7 as follows: 

8 57-61-01.9. Severance tax on commercial leonardite in l ieu of sales and use taxes. 

9 A tax of thirty-seven and one-half center per ton of two thousand pounds [907.18 kilograms] 

10 is imposed on all commercial leonardite severed for sale or for industrial purposes within this 

11 state. A mine operator shall remit the tax for each month within twenty-five days after the end of 

12 each month to the state tax commissioner. The mine operator shall submit the tax with any 

13 report or any form required by the state tax commissioner. 

14 SECTION 25. APPLICATION. Notwithstanding any provision of this Act, the rates or 

15 application of severance and conversion taxation of coal or leonardite are not amended except 

16 as provided in section 24. 
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2377 

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to create and 
enact section 57-61-01 .9 of the North Dakota Century Code, relating to severance tax 
for commercial leonardite; to amend and reenact subsection 5 of section 38-11.2-01 , 
sections 38-12.1-01 , 38-12.1-02 , 38-12.1-03, 38-12.1-04, 38-12.1-05, and 38-14.1-02, 
subsection 3 of section 38-14.1-05, subsection 3 of section 38-14.1-13, subdivisions r 
and s of subsection 1 of section 38-14.1-14, subdivision c of subsection 2 of section 
38-14.1-14,paragraph 2 of subdivision e of subsection 3 of section 38-14.1-21, 
subdivision b of subsection 4 of section 38-14.1-21 , subsections 1 and 1.1 of section 
38-14.1-24, subdivision b of subsection 3 of section 38-14.1-24, subsections 5, 10, and 
18 of section 38-14.1-24, section38-14.1-25, subdivision b of subsection 1 of section 
38-14.1-27, subsections 1, 3, and 4 of section 38-14 .1-37, section38-15-01 , 38-15-02 , 
38-18-07, and section 4 7-10-24 of the North Dakota Century Code, relating to the 
definition of coal and commercial leonardite; and to provide for application. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Subsection 5 of section 38-11 .2-01 of the North 
Dakota Century Code is amended and reenacted as follows: 

5. "Subsurface mineral" means any naturally occurring element or compound 
recovered under the provisions of chapter 38-12, but for the purpose of this 
chapter excludes coal , commercial leonardite, oil and gas, sand and 
gravel, and rocks crushed for sand and gravel. 

SECTION 2. AMENDMENT. Section 38-12.1-01 of the North Dakota Century 
Code is amended and reenacted as follows : 

38-12.1-01. Legislative findings. 

The legislative assembly of the state of North Dakota finds that: 

1. The discovery and evaluation of coal or commercial leonardite deposits is 
advantageous in an industrial society. 

2. Coal or commercial leonardite occurs hidden under the ground and must 
be searched for by diverse techniques, and that the search, exploration , or 
prospecting for coal or commercial leonardite is a necessary and 
expensive prerequisite to coal or commercial leonardite extraction and for 
land use planning in coal-bearing or commercial leonardite-bearing areas. 

3. It is to the benefit of society to allow coal or commercial leonardite 
exploration and to require the information generated from exploration to be 
available to the office of the state geologist. 

SECTION 3. AMENDMENT. Section 38-12.1-02 of the North Dakota Century 
Code is amended and reenacted as follows: 
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38-12.1-02. Declaration of policy. 

It is hereby declared to be in the public interest to have persons engaged in 
coal or commercial leonardite exploration or evaluation report their findings to the office 
of the state geologist so that data on the location, quantity, and quality of coal_Q[_ 
commercial leonardite, and the characteristics of associated material, will be available 
to assist the state in determining what the attitude of the state should be regarding 
future development of coal or commercial leonardite resources. 

SECTION 4. AMENDMENT. Section 38-12.1-03 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-03. Definitions. 

As used in this chapter, unless the context otherwise requires: 

1. "Coal" means a dark-colored, compact, and earthy organic rock with less 
than forty percent inorganic components, based on dry material, formed by 
the accumulation and decomposition of plant material. The term includes 
lignite in both oxidized and nonoxidized forms, whether or not the material 
is enriched in radioactive materials. The term does not include commercial 
leonardite. 

2. "Coal exploration" means: 

a. The use of any technique which when applied to the surface of the 
land will aid in the discovery or evaluation of coal or commercial 
leonardite or aid in determining the quantity and quality of coal or 
commercial leonardite present. It includes drilling or digging, 
excavating , core sample drill ing and collection, diamond drilling , 
trenching , or any other type of penetration of the surface of the earth; 
or 

b. Environmental data gathering activities conducted for the purpose of 
establishing the conditions of an area prior to applying for a permit 
under chapter 38-14.1. The provisions of sections 38-12.1-04 and 
38-12.1-05 are not applicable to such environmental data gathering 
activities unless the natural land surface will be substantially disturbed 
or such activities are located on lands designated unsuitable for 
mining under section 38-14.1-05. 

3. "Commercial leonardite" means a dark-colored, soft, earthy rock formed 
from the oxidation of lignite coal. and is produced from a mine that has as 
its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

4. "Commission" means the industrial commission of the state of North 
Dakota. 

4:-5. "Permit area" means a county. 

"Person" means and includes any natural person , corporation , limited 
liability company, association, partnership, receiver, trustee, executor, 
administrator, guardian, fiduciary, or other representative of any kind , and 
includes any department, agency, or instrumentality of the state or of any 
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governmental subdivision thereof; the masculine gender, in referring to a 
person , includes the feminine and the neuter genders. 

&c7. "Road" means a surface or right of way for purposes of travel by land 
vehicles used in coal or commercial leonardite exploration. A road consists 
of the entire area of the right of way, including the roadbed , shoulders, 
parking and side areas, approaches, structures, ditches, and surface. 

SECTION 5. AMENDMENT. Section 38-12.1-04 of the North Dakota Century 
Code is amended and reenacted as follows : 

38-12.1-04. Jurisdiction of commission. 

The commission has jurisdiction and authority over all persons and property, 
both public and private, necessary to effectively enforce the provisions of this chapter. 
The director of mineral resources shall act as a supervisor charged with the duty of 
enforcing the regulations and orders of the commission applicable to the provisions of 
this chapter. The commission has authority to make such investigations as it deems 
proper to determine whether facts exist which justify action by the commission. The 
commission acting through the director of mineral resources has the authority: 

1. To require : 

a. The furnishing of a reasonable bond with good and sufficient surety, 
conditioned upon the full compliance with the provisions of this 
chapter, and the rules and orders of the commission prescribed to 
govern the exploration for coal or commercial leonardite on state and 
private lands and roads used in coal or commercial leonardite 
exploration within the state of North Dakota. The person required to 
furnish the bond may elect to deposit a collateral bond , self-bond , 
cash , or any alternative form of security approved by the commission, 
or combination thereof, by which a permittee assures faithful 
performance of all requirements of this chapter and the rules and 
orders of the industrial commission. 

b. The delivery, free of charge, to the state geologist of the basic data 
collected during the course of the exploration within a reasonable time 
as may be prescribed by the state geologist. The data so submitted is 
confidential and available only to the office of the state geologist for 
official purposes for a period of two years , and such period of 
confidentiality must, upon application , be extended for one-year 
periods by the state geologist, for a total period not to exceed ten 
years unless it is demonstrated that such period should be further 
extended in order to prevent possible resulting harm to the person, or 
the person's successors and assigns, who delivered such basic data 
to the state geologist. The basic data must include, if specifically 
requested by the state geologist and if the information has been 
developed by or for a person conducting the exploration: 

(1) Sample cuts. 

(2) Drillers' logs, sample logs, radioactivity logs, resistivity logs, or 
other types of electrical or mechanical logs. 

(3) Elevation and location information on the data collection points. 
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(4) Other pertinent information as may be required by the state 
geologist. 

2. To require the plugging, covering , or reburial in an appropriate manner so 
as to protect environmental quality, general health and safety, and 
economic values of all holes, pits, or trenches excavated during the course 
of coal or commercial leonardite exploration. 

3. To promulgate and enforce rules, regulations, and orders to effectuate the 
provisions, purpose, and intent of this chapter. 

4. To inspect all drilling or exploration sites. For the purposes of this 
subsection, the director of mineral resources or the director's 
representative shall have access to all drilling or exploration installations 
regulated by this chapter for the purpose of inspection and sampling and 
shall have the authority to require the operators' aid if the director finds it 
necessary and requests it. 

5. Notwithstanding any of the other provisions of this section , the commission 
acting through the director of mineral resources shall require that any lands 
substantially disturbed in coal or commercial leonardite exploration, 
including excavations, roads, and drill holes, and the removal of necessary 
facilities and equipment be reclaimed in accordance with the applicable 
performance standards of section 38-14.1 -24. Reclamation must be 
accomplished to protect environmental quality, general health and safety, 
and economic values. 

SECTION 6. AMENDMENT. Section 38-12.1-05 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-05. Notice and drilling permit required - Exceptions - Limits on coal 
or commercial leonardite removal. 

1. It is unlawful to commence operations for drilling for the exploration for coal 
or commercial leonardite without first obtaining a permit from the director of 
mineral resources , under such rules and regulations as may be prescribed 
by the commission , and paying to the commission a fee of one hundred 
dollars for each such permit area. The permit application must include a 
description of the exploration area and the period of proposed exploration. 
The permit must be granted within thirty days after a proper application has 
been submitted . 

2. This permit may not be required : 

a. In an area where a permit to conduct surface coal mining operations is 
in effect pursuant to chapter 38-14.1 ; 

b. For holes drilled to guide excavating equipment in an operating mine; 

c. In areas where a drill hole is required by any other state agency; or 

d. For environmental data gathering activities that do not substantially 
disturb the land, unless the environmental data gathering activities are 
located on land designated unsuitable for mining under section 
38-14.1 -05. 
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3. No person may remove more than two hundred fifty tons [226.80 metric 
tons] of coal or commercial leonardite pursuant to an exploration permit 
without first obtaining a permit from the public service commission. 

SECTION 7. AMENDMENT. Section 38-14.1-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-14.1-02. Definitions. 

Wherever used or referred to in this chapter, unless a different meaning clearly 
appears from the context: 

1. "Alluvial valley floors" means the unconsolidated stream-laid deposits 
holding streams where water availability is sufficient for subirrigation or 
flood irrigation agricultural activities but does not include upland areas 
which are generally overlain by a thin veneer of colluvial deposits 
composed chiefly of sediment from sheet erosion , deposits by 
unconcentrated runoff or slope wash , together with talus, other mass 
movement accumulation , and windblown deposits. 

2. "Approximate original contour" means that surface configuration achieved 
by backfilling and grading an area affected by surface coal mining 
operations so that the reclaimed area closely resembles the general 
surface configuration of the land prior to being affected by surface coal 
mining operations and blends into and complements the surrounding 
undisturbed land. 

3. "Coal" means a dark-colored compact and earthy organic rock with less 
than forty percent inorganic components, based on dry material , formed by 
the accumulation and decomposition of plant material. The term includes 
consolidated lignitic coal, in both oxidized and nonoxidized forms, having 
less than eight thousand three hundred British thermal units per pound 
[453.59 grams], moist and mineral matter free , whether or not the material 
is enriched in radioactive materials. The term does not include commercial 
leonardite. 

4. "Commercial leonardite" means a dark-colored, soft, earthy organic rock 
formed from the oxidation of lignite coal. and is produced from a mine that 
has as its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

5. "Commission" means the public service commission , or such other 
department, bureau, or commission as may lawfully succeed to the powers 
and duties of that commission . The commission is the state regulatory 
authority for all purposes relating to the Surface Mining Control and 
Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 445; 30 U.S.C. 1201 
et seq.] . 

5:-6. "Extended mining plan" means a written statement setting forth the matters 
specified in section 38-14.1-15 and covering the estimated life of the 
surface coal mining operation . 

6:-7. "Final cut" means the last pit created in a surface mining pit sequence. 
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+:-a. "Highwall" and "endwall" mean those sides of the pit adjacent to unmined 
land. 

&9. "Imminent danger to the health and safety of the public" means the 
existence of any condition or practice, or any violation of a permit or other 
requirement of this chapter in a surface coal mining and reclamation 
operation , which condition, practice, or violation could reasonably be 
expected to cause substantial physical harm to persons outside the permit 
area before such condition , practice, or violation can be abated. A 
reasonable expectation of death or serious injury before abatement exists 
if a rational person, subjected to the same conditions or practices giving 
rise to the peril , would not expose the person's self to the danger during 
the time necessary for abatement. 

9:-1.Q "Operator" means any individual, person, partnership, firm, association, 
society, joint stock company, company, cooperative, corporation , limited 
liability company, or other business organization, or any department, 
agency, or instrumentality of the state, local, or federal government, or any 
governmental subdivision thereof including any publicly owned utility or 
publicly owned corporation of the state, local , or federal government, 
engaged in or controlling a surface coal mining operation . Operator does 
not include those who remove or intend to remove two hundred fifty tons 
[226.80 metric tons] or less of coal or commercial leonardite from the earth 
by coal or commercial leonardite mining within twelve consecutive 
calendar months in any one location or who remove any coal..QL 
commercial leonardite pursuant to reclamation operations under chapter 
38-14.2. 

49-:-1.L "Other minerals" means clay, stone, sand , gravel, metalliferous and 
nonmetalliferous ores, and any other solid material or substances of 
commercial value occurring within five hundred feet [152.4 meters] or less 
of the land surface and which are excavated in solid form from natural 
deposits on or in the earth, exclusive of coal or commercial leonardite and 
those minerals which occur naturally in liquid or gaseous form. 

44-:-.1£. "Other suitable strata" means those portions of the overburden determined 
by the commission to be suitable for meeting the requirements of 
subsections 2 and 17 of section 38-14.1-24 and based on data submitted 
by the permit applicant. 

4-&..Ll.,. "Overburden" means all of the earth and other materials, with the 
exception of suitable plant growth material, which lie above natural 
deposits of coal or commercial leonardite and also means such earth and 
other materials, with the exception of suitable plant growth material , 
disturbed from their natural state by surface coal or commercial leonardite 
mining operations. 

~.H,_ "Performance bond" means a surety bond , collateral bond , self-bond, 
deposit, a bond issued under the state surface mining and reclamation 
bond fund , any alternative form of security approved by the commission , or 
combination thereof, by which a permittee assures faithful performance of 
all requ irements of this chapter. 
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4-3:-~ "Permit" means a permit to conduct surface coal mining and reclamation 
operations issued by the commission . 

44:-1..Q,_ "Permit applicant" means a person or operator applying for a permit. 

+&:-1L "Permit area" means the area of land approved by the commission for 
surface coal mining operations which shall be readily identifiable by 
appropriate markers on the site. 

4-e:-.lii. "Permit renewal" means the extension of the permit term for areas within 
the boundaries of the initial or existing permit, upon the expiration of the 
initial or existing permit term. 

4-7:-.lll "Permit revision" means the modification of permit provisions during the 
term of the permit and includes changes in the mining and reclamation 
plans, incidental boundary extensions, and the transfer, assignment, or 
sale of rights granted under the permit. 

4&20. "Permit term" means a period of time beginning with the date upon which a 
permit is given for surface coal mining and reclamation operations under 
the provisions of this chapter, and ending with the expiration of the next 
succeeding five years plus any renewal of the permit granted under this 
chapter. 

4-9:-21.,. "Permittee" means a person or operator holding a permit. 

~22. "Person" means an individual, partnership, firm, association, society, joint 
stock company, company, cooperative, corporation , limited liability 
company, or other business organization. 

~23. "Pit" means a tract of land, from which overburden ,-ei= coal. or commercial 
leonardite, or OO#r,any combination of overburden, coal. or commercial 
leonardite has been or is being removed for the purpose of surface coal 
mining operations. 

fr.24 . "Prime farmland" means lands as prescribed by commission regulation 
that have the soil characteristics and moisture supply needed to produce 
sustained high yields of adapted crops economically when treated and 
managed, including management of water, according to modern farming 
methods. Furthermore, such lands historically have been used for 
intensive agricultural purposes and are large enough in size to constitute a 
viable economic unit. 

~25. "Prime soils" means those soils that have the required soil characteristics 
(including slope and moisture supply) needed to produce sustained high 
yields of adapted crops, as determined by the state conservationist of the 
United States department of agriculture soil conservation service. 

24:-26. "Reclaimed" or "reclaim" means conditioning areas affected by surface 
coal mining operations to make them capable of supporting the uses which 
they were capable of supporting prior to any mining , or higher or better 
uses, pursuant to subsection 2 of section 38-14.1-24. 
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2-&:-27. "Reclamation plan" means a plan submitted by an applicant for a permit 
which sets forth a plan for reclamation of the proposed surface coal mining 
operations pursuant to subsection 2 of section 38-14.1-14. 

2&:-28. "Refuse" means all waste material directly connected with the production 
of coal or commercial leonardite mined by surface coal mining operations. 

2-1-:-29. "Soil amendments" means those materials added by the operator to the 
replaced overburden or suitable plant growth material , or both, to improve 
the physical or chemical condition of the soil in its relation to plant growth 
capability. 

2&-30. "Soil classifier" means a professional soil classifier as defined in 
subsection 4 of section 43-36-01. 

2-9:-.3.1.,. "Soil survey" means the identification and location of all suitable plant 
growth material within the proposed permit area and an accompanying 
report that describes, classifies , and interprets for use such materials. 

a.G:-32 . "State program" means the program established by the state of North 
Dakota in accordance with the requirements of section 503 of the federal 
Surface Mining Control and Reclamation Act of 1977 [Pub. L. 95-87; 
91 Stat. 470; 30 U.S.C. 1253] to regulate surface coal mining and 
reclamation operations on lands within the state of North Dakota. 

34-:-33. "Suitable plant growth material" means that soil material (normally the A, 
B, and portions of the C horizons) located within the proposed permit area 
which , based upon a soil survey, is found by the commission to be the 
most acceptable as a medium for plant growth when respread on the 
surface of regraded areas. 

32:-34. "Surface coal mining and reclamation operations" means surface coal 
mining operations and all activities necessary and incidental to the 
reclamation of such operations after July 1, 1979. 

~35 . "Surface coal mining operations" means: 

a. Activities affecting the surface of lands in connection with a surface 
coal or commercial leonardite mine. Such activities include extraction 
of coal or commercial leonardite from coal or commercial leonardite 
refuse piles, excavation for the purpose of obtaining coal...QL 
commercial leonardite, including such common methods as contour, 
strip, auger, box cut, open pit, and area mining , the uses of explosives 
and blasting , and in situ distillation or retorting , leaching or other 
chemical or physical processing , and the cleaning , concentrating, or 
other processing or preparation, and loading of coal or commercial 
leonardite at or near the minesite, except that such activities do not 
include coal or commercial leonardite exploration subject to chapter 
38-12.1 , or the extraction of coal or commercial leonardite incidental 
to reclamation operations under chapter 38-14.2; and 

b. The areas upon which such activities occur or where such activities 
disturb the natural land surface. Such areas shall also include any 
adjacent land the use of which is incidental to any such activities, all 
adjacent lands affected by the construction of new roads or the 
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improvement or use of existing roads to gain access to the site of 
such activities and for haulage, and excavations, workings, 
impoundments, dams, refuse banks, dumps, stockpiles, overburden 
piles, spoil banks, culm banks, tailings, holes or depressions, repair 
areas, storage areas, processing areas, shipping areas, and other 
areas upon which are sited structures, facilities, or other property or 
materials on the surface, resulting from or incident to such activities. 

34:-36. "Unwarranted failure to comply" means the failure of a permittee to prevent 
the occurrence of any violation of the permittee's permit or any requirement 
of this chapter due to indifference, lack of diligence, or lack of reasonable 
care, or the failure to abate any violation of such permit or this chapter due 
to indifference, lack of diligence, or lack of reasonable care. 

SECTION 8. AMENDMENT. Subsection 3 of section 38-14.1-05 of the North 
Dakota Century Code is amended and reenacted as follows: 

3. Prior to designating any land area as unsuitable for surface coal mining 
operations, the commission shall prepare a detailed statement on : 

a. The potential coal or commercial leonardite resources of the area; 

b. The demand for coal or commercial leonardite resources; and 

c. The impact of such designation on the environment, the economy, and 
the supply of coal or commercial leonardite. 

SECTION 9. AMENDMENT. Subsection 3 of section 38-14.1-13 of the North 
Dakota Century Code is amended and reenacted as follows : 

3. Upon request by the permit applicant, the commission , in its discretion , 
may designate specific information included in the plans required by 
subdivisions c and d of subsection 1 as exempt from disclosure under 
section 44-04-18, provided such specific information pertains only to the 
analysis of the chemical and physical properties of the coal or commercial 
leonardite (excepting information regarding such mineral or elemental 
contents which is potentially toxic in the environment) . Each request must 
be accompanied by a statement specifying the need for nondisclosure, 
which statement must be considered part of the permit application to be 
filed for public inspection as specified in subsection 2. The confidential 
information is exempt for a period not to exceed ten years subsequent to 
the date on which the request for nondisclosure was filed , unless it is 
demonstrated by the permit applicant that such period should be further 
extended in order to prevent possible resulting harm to the permit 
applicant, or the applicant's successors and assigns. 

SECTION 10. AMENDMENT. Subdivisions r and s of subsection 1 of section 
38-14.1-14 of the North Dakota Century Code are amended and reenacted as follows : 

r. Cross sections, maps or plans of the land to be affected, including the 
actual area to be mined, prepared by or under the direction of and 
certified by a registered professional engineer, a registered land 
surveyor, or a qualified professional geologist with assistance from 
experts in related fields , showing pertinent elevation and location of 
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test borings or core samplings and depicting all of the following 
information: 

(1) The nature and depth of the various strata of overburden. 

(2) The location of subsurface water, if encountered, and its quality. 

(3) The nature and thickness of any coal. commercial leonardite. or 
rider seam above the coal or commercial leonardite seam to be 
mined. 

(4) The nature of the stratum immediately beneath the coal_fil_ 
commercial leonardite seam to be mined. 

(5) All mineral crop lines and the strike and dip of the coal_Q[_ 
commercial leonardite to be mined, within the area of land to be 
affected. 

(6) Existing or previous surface mining limits. 

(7) The location and extent of known workings of any underground 
mines, including mine openings to the surface. 

(8) The location of aquifers. 

(9) The estimated elevation of the water table. 

(10) The location of spoil , waste, or refuse areas, suitable plant 
growth material stockpiling areas and , if necessary, stockpiling 
areas for other suitable strata. 

(11) The location of all impoundments for waste or erosion control. 

( 12) Any settling or water treatment facility. 

(13) Constructed or natural drainways and the location of any 
discharges to any surface body of water on the area of land to 
be affected or adjacent thereto. 

(14) Profiles at appropriate cross sections of the anticipated final 
surface configuration that will be achieved pursuant to the 
applicant's proposed reclamation plan. 

s. A statement by the applicant of the result of test borings or core 
samplings from the permit area, including logs of the drill holes, the 
thickness of the coal or commercial leonardite seam found , an 
analysis of the chemical properties of such coal or commercial 
leonardite, the sulfur content of any coal or commercial leonardite 
seam, chemical analysis of potentia lly toxic forming sections of the 
overburden, and chemical analysis of the stratum lying immediately 
underneath the coal or commercial leonardite to be mined. The 
provisions of this subdivision may be waived by the commission with 
respect to the specific application by a written determination that such 
requirements are unnecessary. 

SECTION 11. AMENDMENT. Subdivision c of subsection 2 of section 
38-14.1-14 of the North Dakota Century Code is amended and reenacted as follows: 
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c. The consideration which has been given to maximize the utilization 
and conservation of the coal or commercial leonardite being 
recovered so that reaffecting the land in the future can be minimized. 

SECTION 12. AMENDMENT. Paragraph 2 of subdivision e of subsection 3 of 
section 38-14.1-21 of the North Dakota Century Code is amended and reenacted as 
follows : 

(2) Not materially damage the quantity or quality of water in surface 
or underground water systems that supply these alluvial valley 
floors. This subdivision does not affect those surface coal mining 
operations which on July 1, 1979, produce coal or commercial 
leonardite in commercial quantities and are located within or 
adjacent to alluvial valley floors or have obtained specific permit 
approval by the commission to conduct surface coal mining 
operations within said alluvial valley floors. 

SECTION 13. AMENDMENT. Subdivision b of subsection 4 of section 
38-14.1-21 of the North Dakota Century Code is amended and reenacted as follows: 

b. The commission finds that the proposed surface coal mining operation 
will constitute a hazard to a dwelling house, public building, school , 
church , cemetery, commercial or institutional building, public road , 
stream, lake, or other public or private property other than property 
subject to a coal or commercial leonardite lease. 

SECTION 14. AMENDMENT. Subsections 1 and 1.1 of section 38-14.1-24 of 
the North Dakota Century Code are amended and reenacted as follows : 

1. Conduct surface coal mining operations so as to maximize the utilization 
and conservation of the coal or commercial leonardite being recovered so 
that reaffecting the land in the future through surface coal mining can be 
minimized. 

1.1. Conduct any auger mining associated with surface coal mining operations 
in a manner that will maximize recoverability of coal or leonardite and other 
mineral reserves remaining after mining activities and reclamation 
operations are completed, and seal or fill all auger holes as necessary to 
ensure long-term stability of the area and minimize any adverse impact to 
the environment or hazard to public health or safety. The commission may 
prohibit auger mining if necessary to maximize the utilization , 
recoverability, or conservation of coal or commercial leonardite resources , 
to ensure long-term stability, or to protect against any adverse impact to 
the environment or hazard to public health or safety. 

SECTION 15. AMENDMENT. Subdivision b of subsection 3 of section 
38-14. 1-24 of the North Dakota Century Code is amended and reenacted as follows : 

b. The permittee, at a minimum, shall backfill , grade, and compact 
(where advisable) using all available overburden and other spoil and 
waste materials to attain the lowest practicable grade (not to exceed 
the angle of repose) , to provide adequate drainage, and to contain all 
toxic materials in order to achieve an ecologically sound land use 
compatible with the surrounding region , in those instances where: 
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(1) Surface coal mining operations are carried out over a substantial 
period of time at the same location where the operation 
transects the coal or commercial leonardite deposit; 

(2) The thickness of the coal or commercial leonardite deposits 
relative to the volume of overburden is large; and 

(3) The permittee demonstrates that the overburden and other spoil 
and waste materials at a particular point in the permit area or 
otherwise available from the entire permit area are insufficient, 
giving due consideration to volumetric expansion , to restore the 
approximate original contour. 

SECTION 16. AMENDMENT. Subsections 5, 10, and 18 of section 38-14.1-24 
of the North Dakota Century Code are amended and reenacted as follows: 

5. Remove, segregate, and respread suitable plant growth material as 
required by the commission within the permit area. The commission may 
require the permittee to segregate suitable plant growth material in two or 
more soil layers. The commission shall determine the soil layer or layers to 
be removed based upon the quality and quantity of suitable plant growth 
material inventoried by the soil survey required in subdivision t of 
subsection 1 of section 38-14.1-14. Based on the soil survey, the 
commission shall also determine whether other suitable strata are 
necessary to meet revegetation requirements. If other strata can be shown 
to be suitable and necessary to meet revegetation requirements, the 
commission may require the permittee to determine the areal extent of 
other suitable strata within the proposed permit area , and to remove, 
segregate, protect, and respread such material. If the suitable plant growth 
material or other suitable strata cannot be replaced on an approved graded 
area within a time short enough to avoid deterioration of such material , the 
permittee shall stockpile and stabilize such materials by establishing a 
successful cover of quick-growing plants or by other means thereafter so 
that the suitable plant growth material or other suitable strata will be 
protected from wind and water erosion and will remain free from any 
contamination by toxic material. In the interest of achieving the maximum 
reclamation provided for in this chapter, the permittee may, or at the 
discretion of the commission shall , utilize such soil amendments as 
described in subsection 27 of section 38-14.1-02. 

10. Remove or bury all debris and other similar material resulting from the 
operation and bury all mine wastes afl<'t coal, and commercial leonardite 
processing wastes unless the commission approves the surface disposal 
of such wastes. If the commission approves the surface disposal of such 
wastes, the permittee shall stabilize all waste piles in designated areas 
through construction in compacted layers, including the use of 
incombustible and impervious materials if necessary, to assure that the 
final contour of the waste pile will be compatible with natural surroundings 
and that the site can and will be stabilized and revegetated according to 
the provisions of this chapter. 

18. Assume the responsibility for successful revegetation , as required by 
subsection 17, for a period of ten full years after the last year of 
augmented seeding , fertilizing , irrigation , or other work, provided that, 
when the commission approves a long-term intensive agricultural 
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postmining land use, the ten-year period of responsibility for revegetation 
commences at the date of initial planting. However, for previously mined 
areas that are affected by remining , the operator's responsibility for 
successful revegetation will extend for a period of five full years after the 
last year of augmented seeding , fertilizing , irrigation , and other work in 
order to assure compliance with the applicable standards. For the 
purposes of this subsection , "previously mined areas" are lands that were 
affected by coal or commercial leonardite mining activities prior to 
January 1, 1970, and "augmented seeding , fertilizing , irrigation , or other 
work" does not include normal conservation practices recognized locally as 
good management for the postmining land use. 

SECTION 17. AMENDMENT. Section 38-14.1-25 of the North Dakota Century 
Code is amended and reenacted as follows : 

38-14.1 -25. Prohibited mining practices. 

1. Ne6 permittee may not use any coal or commercial leonardite mine waste 
piles consisting of mine wastes, tailings, coal processing wastes, or other 
liquid or solid wastes either temporarily or permanently as dams or 
embankments unless approved by the commission , after consultation with 
the state engineer. 

2. Ne6 permittee may not locate any part of the surface coal mining and 
reclamation operations or deposit overburden , debris, or waste materials 
outside the permit area for which bond has been posted , except as 
provided in subsection 24 of section 38-14 .1-03. 

3. Ne6 permittee may not deposit overburden , debris, or waste materials in 
such a way that normal erosion or slides brought about by natural causes 
will permit the same to go beyond or outside the permit area for which 
bond has been posted . 

SECTION 18. AMENDMENT. Subdivision b of subsection 1 of section 
38-14.1-27 of the North Dakota Century Code is amended and reenacted as follows : 

b. For those surface coal mining and reclamation operations which 
remove or disturb strata that serve as aquifers which significantly 
ensure the hydrologic balance of water use either on or off the mining 
site, the commission , in consultation with other appropriate state 
agencies, shall specify those: 

(1) Monitoring sites to record the quantity and quality of surface 
drainage above and below the minesite as well as in the 
potential zone of influence. 

(2) Monitoring sites to record level, amount, and samples of ground 
water and aquifers potentially affected by the mining and also 
directly below the lowermost (deepest) coal or commercial 
leonardite seam to be mined. 

(3) Records of well logs and borehole data to be maintained. 

(4) Monitoring sites to record precipitation. 
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The monitoring data collection and analysis required by this section 
must be conducted according to standards and procedures set forth 
by the commission in consultation with other appropriate state 
agencies in order to assure their reliability and validity. 

SECTION 19. AMENDMENT. Subsections 1, 3, and 4 of section 38-14.1-37 of 
the North Dakota Century Code are amended and reenacted as follows: 

1. The provisions of this chapter do not apply to any of the following activities: 

a. Extraction of coal or commercial leonardite by a landowner for the 
landowner's own noncommercial use from land owned or leased by 
the landowner. 

b. Extraction of coal or commercial leonardite as an incidental part of 
federal , state, or local government-financed highway or other 
construction under regulations established by the commission . 

3. The commission may provide or assume the cost of training coal..QL 
commercial leonardite operators who meet the qualifications in 
subsection 2 concerning the preparation of permit applications and 
compliance with the regulatory program. 

4. An operator who has received assistance under subsection 2 or 3 shall 
reimburse the commission for the cost of the services rendered if the 
commission finds that the operator's actual and attributed annual 
production of coal or commercial leonardite for all locations exceeds three 
hundred thousand tons [272155.41 metric tons] during the twelve months 
immediately following the date the operator is issued a surface coal mining 
and reclamation permit. 

SECTION 20. AMENDMENT. Section 38-15-01 of the North Dakota Century 
Code is amended and reenacted as follows : 

38-15-01. Policy. 

It is hereby declared to be in the public interest to foster, encourage, and 
promote the development, production , and utilization of all natural resources of coal , 
commercial leonardite, oil , gas, and subsurface minerals in a manner as will prevent 
waste and allow a greater ultimate recovery of the natural resources , and to protect the 
rights of all owners so that the greatest possible economic recovery of natural 
resources be obtained in the state, to the end that landowners, royalty owners, 
producers, and the general public realize and enjoy the greatest possible good from 
these vital natural resources. 

SECTION 21. AMENDMENT. Section 38-15-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-15-02. Definitions. 

As used in this chapter, unless the context otherwise requires : 

1. "Coal" means all kinds of coal , and includes what is known as lignite coal , 
unless a contrary intention plainly appears. 
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2. "Commercial leonardite" means a dark-colored. soft. earthy rock formed 
from the oxidation of lignite coal. and is produced from a mine that has as 
its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

~ "Commission" means the industrial commission . 

3:4. "Conflicting interests" means those interests of producers which are in 
conflict, so that full production and utilization by one producer is prohibited 
or impeded by the interests of another producer of a separate natural 
resource. 

4:-.5.,. "Gas" means all natural gas and other fluid hydrocarbons not hereinbelow 
defined as oil. 

5:-6. "Natural resources" means coal , oil , gas, and subsurface minerals as 
defined herein . 

6-:7 . "Oil" means crude petroleum oil and other hydrocarbons, regardless of 
gravity, which are produced at the wellhead in liquid form, and the liquid 
hydrocarbons known as distillate or condensate recovered or extracted 
from gas other than gas produced in association with oil and commonly 
known as casinghead gas. 

-7:-8 . "Owner" means the person who has the right to produce natural resources 
either for that person or others. 

&9. "Person" means any natural person , corporation, limited liability company, 
association , partnership, receiver, trustee, executor, administrator, 
guardian , fiduciary, or other representative of any kind , and includes any 
department, agency, instrumentality, or political subdivision of the state. 
The masculine gender, in referring to a person , includes the feminine and 
the neuter genders. 

9:-lli. "Producer" means the owner of a well or wells , or mine or mines, capable 
of producing coal , commercial leonardite. oil , gas, or subsurface minerals. 

+g.,..11.,, "Subsurface minerals" means all naturally occurring elements and their 
compounds, volcanic ash, precious metals, carbonates, and natural 
mineral salts of boron , bromine, calcium , fluorine , iodine, lithium, 
magnesium, phosphorus, potassium, sodium, thorium, uranium, and sulfur, 
and their compounds but does not include sand and gravel and rocks 
crushed for sand and gravel. 

44-:-.1£. "Waste" means the inefficient utilization of reserves of oil , gas, subsurface 
minerals,-ef coal , or commercial leonardite. as the case may be. 

SECTION 22. AMENDMENT. Section 38-18-05 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-18-05. Definitions. 

In this chapter, unless the context or subject matter otherwise requires : 
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1. "Agricultural production" means the production of any growing grass or 
crop attached to the surface of the land, whether or not the grass or crop is 
to be sold commercially, and the production of any farm animals, including 
farmed elk, whether or not the animals are to be sold commercially. 

2. "Disturbed" means any alteration of the topsoil of the land whether the 
alteration is for the purpose of exploring for coal or commercial leonardite. 
or for the purpose of carrying out an actual mining operation . 

3. "Mineral developer" means the person who acquires at least seventy-five 
percent of the mineral rights or a lease of at least seventy-five percent of 
the mineral rights for the purpose of extracting or using the mineral for 
nonagricultural purposes. 

4. "Mineral estate" means an estate in or ownership of all or part of the 
minerals under a specified tract of land. 

5. "Mineral lease" means any lease which purports to convey the minerals or 
rights relating to the minerals under a specified tract of land separate from 
the surface, and any other type of lease which gives or conveys rights to 
minerals. 

6. "Mineral owner" means any person or persons who presently own the 
mineral estate, their successors, assigns, or predecessors in title, under a 
specified tract of land by means of a mineral deed, or by an exception or 
reservation in the deed, grant, or conveyance of the surface, or by any 
other means whatsoever. 

7. "Minerals" means coal or commercial leonardite. 

8. "Mining operation" means any type of activity, the aim of which is to 
discover the presence of minerals, or to remove the minerals so 
discovered from their original position on or in the land by any means 
whatsoever. 

9. "Surface estate" means an estate in or ownership of the surface of a 
particular tract of land. 

10. "Surface owner" means the person or persons who presently have vali 
title to the surface of the land, their successors, assigns, or predecessors 
in title , regardless of whether or not a portion of the land surface is 
occupied for a residence. 

SECTION 23. AMENDMENT. Section 38-18-07 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-18-07. Surface damage and disruption payments. 

1. Unless the mineral lease, surface lease, or consent statement executed by 
the surface owner provides for payments to the surface owner, the mineral 
developer shall annually pay to the surface owner a sum of money equal to 
the amount of damages sustained by the surface owner for loss of 
agricultural production caused by mining activity, provided that it can be 
shown that the land disturbed or to be disturbed has regularly been used 
for agricultural production. The amount of damages may be determined by 
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any formula mutually agreeable between the surface owner and the 
mineral developer. The payments contemplated by this section only cover 
land actually mined, disturbed, or to be mined during the year or years 
during which agricultural production was actually interrupted and which 
land has not been restored to the level of agricultural productivity required 
by the plan submitted pursuant to chapter 38-14.1. The payments to be 
made hereunder must be made before December thirty-first of that 
calendar year in which the loss occurred. 

2. Unless waived by the owner of a farm building , if the coal or commercial 
leonardite removal area of a surface mining operation comes within five 
hundred feet [152.4 meters] of any farm building , the mineral developer 
shall pay to the owner of the farm building either the fair market value of 
the farm building or the entire cost of removing the farm building to a 
location where the coal or commercial leonardite removal area of the 
mining operation will not come within five hundred feet [152.4 meters] of 
such building or buildings. The payments contemplated hereunder are in 
addition to any payments required by the terms of any mineral lease, 
unless the surface owner is a party to the lease and the lease provides for 
damages as contemplated in this subsection in an amount not less than 
the amount which would be recoverable under this section. 

3. The rights granted to the surface owner by this section are hereby 
declared to be absolute and unwaivable, except as provided in subsection 
2. Any instrument which purports to waive rights granted by this section is 
null and void and of no legal effect. 

SECTION 24. Section 57-61-01.9 of the North Dakota Century Code is created 
and enacted as follows : 

57-61-01.9. Severance tax on commercial leonardite in lieu of sales and 
use taxes. 

A tax of thirty-seven and one-half center per ton of two thousand pounds 
[907 .18 kilograms] is imposed on all commercial leonardite severed for sale or for 
industrial purposes within this state. A mine operator shall remit the tax for each month 
within twenty-five days after the end of each month to the state tax commissioner. The 
mine operator shall submit the tax with any report or any form required by the state tax 
commissioner. 

SECTION 25. APPLICATION. Notwithstanding any provision of th is Act, the 
rates or application of severance and conversion taxation of coal or leonardite are not 
amended except as provided in section 24." 

Renumber accordingly 
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1. Although the bill defines "commercial leonardite" and uses the term throughout Senate 
Bill 2377, the phrase "or leonardite" still appears on page 14 under Section 14. 
AMENDMENT, subsection 1.1. This phrase should be revised accordingly for purposes 
of consistency. 

2. Along those same lines, Section 25. APPLICATION., regarding application of 
severance and conversion taxation refers only to "coal or leonardite" rather than coal or 
"commercial leonardite." 

2. At the top of page 16, a typographical error appears in the language that reads "soil 
amendments as described in subsection 27 of section 38-14.1-02." The deletion results 
in incorrect grammar. 
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2377 ~ ~~~ 

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to create and 
enact section 57-61-01. 9 of the North Dakota Century Code, relating to severance tax 
for commercial leonardite; and to amend and reenact subsection 5 of section 
38-11.2-01, sections 38-12.1-01 , 38-12.1-02, 38-12.1-03, 38-12.1-04, 38-12.1-05, and 
38-14.1-02, subsection 3 of section 38-14.1-05, subsection 3 of section 38-14.1-13, 
subdivisions r and s of subsection 1 of section 38-14.1-14, subdivision c of subsection 
2 of section 38-14.1-14, paragraph 2 of subdivision e of subsection 3 of section 
38-14.1-21 , subdivision b of subsection 4 of section 38-14.1-21 , subsections 1 and 1.1 
of section 38-14.1-24, subdivision b of subsection 3 of section 38-14.1-24, subsections 
5, 10, and 18 of section 38-14.1-24, section 38-14.1-25, subdivision b of subsection 1 
of section 38-14.1-27, subsections 1, 3, and 4 of section 38-14.1-37, sections 
38-15-01 , 38-15-02, 38-18-05, 38-18-07, and 57-61-01 .2, subsection 1 of section 
57-61-01 .5, sections 57-61-01.7, 57-61-02, and 57-61-03 , and subsection 1 of section 
57-61-04 of the North Dakota Century Code, relating to the definition of coal and 
commercial leonardite. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Subsection 5 of section 38-11 .2-01 of the North 
Dakota Century Code is amended and reenacted as follows: 

5. "Subsurface mineral" means any naturally occurring element or compound 
recovered under the provisions of chapter 38-12, but for the purpose of this 
chapter excludes coal , commercial leonardite. oil and gas, sand and 
gravel, and rocks crushed for sand and gravel. 

SECTION 2. AMENDMENT. Section 38-12.1-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-01 . Legislative findings. 

The legislative assembly of the state of North Dakota finds that: 

1. The discovery and evaluation of coal or commercial leonardite deposits is 
advantageous in an industrial society. 

2. Coal or commercial leonardite occurs hidden under the ground and must 
be searched for by diverse techniques, and that the search , exploration , or 
prospecting for coal or commercial leonardite is a necessary and 
expensive prerequisite to coal or commercial leonardite extraction and for 
land use planning in coal-bearing or commercial leonardite-bearing areas. 

3. It is to the benefit of society to allow coal or commercial leonardite 
exploration and to require the information generated from exploration to be 
available to the office of the state geologist. 
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SECTION 3. AMENDMENT. Section 38-12.1-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

1
' • • • 38-12.1-02. Declaration of policy. 

It is hereby declared to be in the public interest to have persons engaged in 
coal or commercial leonardite exploration or evaluation report their findings to the office 
of the state geologist so that data on the location, quantity, and quality of coal_Q[ 
commercial leonardite, and the characteristics of associated material, will be available 
to assist the state in determining what the attitude of the state should be regarding 
future development of coal or commercial leonardite resources. 

SECTION 4. AMENDMENT. Section 38-12.1-03 of the North Dakota Century 
Code is amended and reenacted as follows : 

38-12.1-03. Definitions. 

As used in this chapter, unless the context otherwise requires: 

1. "Coal" means a dark-colored, compact, and earthy organic rock with less 
than forty percent inorganic components , based on dry material , formed by 
the accumulation and decomposition of plant material. The term includes 
lignite in both oxidized and nonoxidized forms, whether or not the material 
is enriched in radioactive materials. The term does not include commercial 
leonardite. 

2. "Coal exploration" means: 

a. The use of any technique which when applied to the surface of the 
land will aid in the discovery or evaluation of coal or commercial 
leonardite or aid in determining the quantity and quality of coal_Q[ 
commercial leonardite present. It includes drilling or digging, 
excavating, core sample drilling and collection, diamond drilling, 
trenching , or any other type of penetration of the surface of the earth; 
or 

b. Environmental data gathering activities conducted for the purpose of 
establishing the conditions of an area prior to applying for a permit 
under chapter 38-14.1. The provisions of sections 38-12.1-04 and 
38-12.1-05 are not applicable to such environmental data gathering 
activities unless the natural land surface will be substantially disturbed 
or such activities are located on lands designated unsuitable for 
mining under section 38-14.1 -05. 

3. "Commercial leonardite" means a dark-colored. soft. earthy rock formed 
from the oxidation of lignite coal, and is produced from a mine that has as 
its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

4. "Commission" means the industrial commission of the state of North 
Dakota . 

4.-~ "Permit area" means a county. 
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&.-6. "Person" means and includes any natural person, corporation, limited 
liability company, association, partnership, receiver, trustee, executor, 
administrator, guardian, fiduciary, or other representative of any kind, and 
includes any department, agency, or instrumentality of the state or of any 
governmental subdivision thereof; the masculine gender, in referring to a 
person, includes the feminine and the neuter genders. 

fr.7. "Road" means a surface or right of way for purposes of travel by land 
vehicles used in coal or commercial leonardite exploration . A road consists 
of the entire area of the right of way, including the roadbed, shoulders, 
parking and side areas, approaches, structures, ditches, and surface. 

SECTION 5. AMENDMENT. Section 38-12.1-04 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-04. Jurisdiction of commission. 

The commission has jurisdiction and authority over all persons and property, 
both public and private, necessary to effectively enforce the provisions of this chapter. 
The director of mineral resources shall act as a supervisor charged with the duty of 
enforcing the regulations and orders of the commission applicable to the provisions of 
this chapter. The commission has authority to make such investigations as it deems 
proper to determine whether facts exist which justify action by the commission. The 
commission acting through the director of mineral resources has the authority: 

1. To require: 

a. The furnishing of a reasonable bond with good and sufficient surety, 
conditioned upon the full compliance with the provisions of this 
chapter, and the rules and orders of the commission prescribed to 
govern the exploration for coal or commercial leonardite on state and 
private lands and roads used in coal or commercial leonardite 
exploration within the state of North Dakota. The person required to 
furnish the bond may elect to deposit a collateral bond, self-bond, 
cash, or any alternative form of security approved by the commission, 
or combination thereof, by which a permittee assures faithful 
performance of all requirements of this chapter and the rules and 
orders of the industrial commission. 

b. The delivery, free of charge, to the state geologist of the basic data 
collected during the course of the exploration within a reasonable time 
as may be prescribed by the state geologist. The data so submitted is 
confidential and available only to the office of the state geologist for 
official purposes for a period of two years, and such period of 
confidentiality must, upon application, be extended for one-year 
periods by the state geologist, for a total period not to exceed ten 
years unless it is demonstrated that such period should be further 
extended in order to prevent possible resulting harm to the person, or 
the person's successors and assigns, who delivered such basic data 
to the state geologist. The basic data must include, if specifically 
requested by the state geologist and if the information has been 
developed by or for a person conducting the exploration: 

( 1) Sample cuts. 
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(2) Drillers' logs, sample logs, radioactivity logs, resistivity logs, or 
other types of electrical or mechanical logs. 

(3) Elevation and location information on the data collection points. 

(4) Other pertinent information as may be required by the state 
geologist. 

2. To require the plugging , covering, or reburial in an appropriate manner so 
as to protect environmental quality, general health and safety, and 
economic values of all holes, pits, or trenches excavated during the course 
of coal or commercial leonardite exploration. 

3. To promulgate and enforce rules, regulations, and orders to effectuate the 
provisions, purpose, and intent of this chapter. 

4. To inspect all drill ing or exploration sites. For the purposes of this 
subsection, the director of mineral resources or the director's 
representative shall have access to all drilling or exploration installations 
regulated by this chapter for the purpose of inspection and sampling and 
shall have the authority to require the operators' aid if the director finds it 
necessary and requests it. 

5. Notwithstanding any of the other provisions of this section, the commission 
acting through the director of mineral resources shall require that any lands 
substantially disturbed in coal or commercial leonardite exploration , 
including excavations, roads, and drill holes, and the removal of necessary 
facilities and equipment be reclaimed in accordance with the applicable 
performance standards of section 38-14.1 -24. Reclamation must be 
accomplished to protect environmental quality, general health and safety, 
and economic values. 

SECTION 6. AMENDMENT. Section 38-12.1-05 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-05. Notice and drilling permit required - Exceptions - Limits on coal 
or commercial leonardite removal. 

1. It is unlawful to commence operations for drilling for the exploration for coal 
or commercial leonardite without first obtaining a permit from the director of 
mineral resources, under such ru les and regulations as may be prescribed 
by the commission, and paying to the commission a fee of one hundred 
dollars for each such permit area. The permit application must include a 
description of the exploration area and the period of proposed exploration . 
The permit must be granted within thirty days after a proper application has 
been submitted. 

2. This permit may not be required : 

a. In an area where a permit to conduct surface coal mining operations is 
in effect pursuant to chapter 38-14. 1; 

b. For holes drilled to guide excavating equipment in an operating mine; 

c. In areas where a drill hole is required by any other state agency; or 
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d. For environmental data gathering activities that do not substantially 
disturb the land, unless the environmental data gathering activities are 
located on land designated unsuitable for mining under section 
38-14.1-05. 

3. No person may remove more than two hundred fifty tons [226.80 metric 
tons] of coal or commercial leonardite pursuant to an exploration permit 
without first obtaining a permit from the public service commission. 

SECTION 7.AMENDMENT. Section 38-14.1-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-14.1-02. Definitions. 

Wherever used or referred to in this chapter, unless a different meaning clearly 
appears from the context: 

1. "Alluvial valley floors" means the unconsolidated stream-laid deposits 
holding streams where water availability is sufficient for subirrigation or 
flood irrigation agricultural activities but does not include upland areas 
which are generally overlain by a thin veneer of colluvial deposits 
composed chiefly of sediment from sheet erosion, deposits by 
unconcentrated runoff or slope wash, together with talus, other mass 
movement accumulation, and windblown deposits. 

2. "Approximate original contour" means that surface configuration achieved 
by backfilling and grading an area affected by surface coal mining 
operations so that the reclaimed area closely resembles the general 
surface configuration of the land prior to being affected by surface coal 
mining operations and blends into and complements the surrounding 
undisturbed land. 

3. "Coal" means a dark-colored compact and earthy organic rock with less 
than forty percent inorganic components, based on dry material, formed by 
the accumulation and decomposition of plant material. The term includes 
consolidated lignitic coal, in both oxidized and nonoxidized forms, having 
less than eight thousand three hundred British thermal units per pound 
[453.59 grams], moist and mineral matter free, whether or not the material 
is enriched in radioactive materials. The term does not include commercial 
leonardite. 

4. "Commercial leonardite" means a dark-colored. soft. earthy organic rock 
formed from the oxidation of lignite coal, and is produced from a mine that 
has as its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

5. "Commission" means the public service commission, or such other 
department, bureau, or commission as may lawfully succeed to the powers 
and duties of that commission . The commission is the state regulatory 
authority for all purposes relating to the Surface Mining Control and 
Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 445; 30 U.S.C. 1201 
et seq.]. 
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&.-6. "Extended mining plan" means a written statement setting forth the matters 
specified in section 38-14.1-15 and covering the estimated life of the 
surface coal mining operation. 

&.-L "Final cut" means the last pit created in a surface mining pit sequence. 

-7:-8. "Highwall" and "endwall" mean those sides of the pit adjacent to unmined 
land. 

&9. "Imminent danger to the health and safety of the public" means the 
existence of any condition or practice, or any violation of a permit or other 
requirement of this chapter in a surface coal mining and reclamation 
operation, which condition, practice, or violation could reasonably be 
expected to cause substantial physical harm to persons outside the permit 
area before such condition, practice, or violation can be abated. A 
reasonable expectation of death or serious injury before abatement exists 
if a rational person, subjected to the same conditions or practices giving 
rise to the peril, would not expose the person's self to the danger during 
the time necessary for abatement. 

9'-1.Q,_ "Operator" means any individual, person, partnership, firm, association, 
society, joint stock company, company, cooperative, corporation , limited 
liability company, or other business organization, or any department, 
agency, or instrumentality of the state, local, or federal government, or any 
governmental subdivision thereof including any publicly owned utility or 
publicly owned corporation of the state, local , or federal government, 
engaged in or controlling a surface coal mining operation. Operator does 
not include those who remove or intend to remove two hundred fifty tons 
[226.80 metric tons] or less of coal or commercial leonardite from the earth 
by coal or commercial leonardite mining within twelve consecutive 
calendar months in any one location or who remove any coal_Q[ 
commercial leonardite pursuant to reclamation operations under chapter 
38-14.2. 

4-0:-11.,_ "Other minerals" means clay, stone, sand, gravel, metalliferous and 
nonmetalliferous ores, and any other sol id material or substances of 
commercial value occurring within five hundred feet [152.4 meters] or less 
of the land surface and which are excavated in solid form from natural 
deposits on or in the earth , exclusive of coal or commercial leonardite and 
those minerals which occur naturally in liquid or gaseous form. 

++,J_~ "Other suitable strata" means those portions of the overburden determined 
by the commission to be suitable for meeting the requirements of 
subsections 2 and 17 of section 38-14.1-24 and based on data submitted 
by the permit applicant. 

+~,Jl "Overburden" means all of the earth and other materials, with the 
exception of suitable plant growth material, which lie above natural 
deposits of coal or commercial leonardite and also means such earth and 
other materials, with the exception of suitable plant growth material, 
disturbed from their natural state by surface coal or commercial leonardite 
mining operations. 
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~14. "Performance bond" means a surety bond , collateral bond, self-bond, 
deposit, a bond issued under the state surface mining and reclamation 
bond fund, any alternative form of security approved by the commission , or 
combination thereof, by which a permittee assures faithful performance of 
all requirements of this chapter. 

+&.-~ "Permit" means a permit to conduct surface coal mining and reclamation 
operations issued by the commission . 

44.-~ "Permit applicant" means a person or operator applying for a permit. 

4&.-1L "Permit area" means the area of land approved by the commission for 
surface coal mining operations which shall be readily identifiable by 
appropriate markers on the site. 

+e-:-_liL "Permit renewal" means the extension of the permit term for areas within 
the boundaries of the initial or existing permit, upon the expiration of the 
initial or existing permit term. 

~.lil "Permit revision" means the modification of permit provisions during the 
term of the permit and includes changes in the mining and reclamation 
plans, incidental boundary extensions, and the transfer, assignment, or 
sale of rights granted under the permit. 

+&20. "Permit term" means a period of time beginning with the date upon which a 
permit is given for surface coal mining and reclamation operations under 
the provisions of this chapter, and ending with the expiration of the next 
succeeding five years plus any renewal of the permit granted under this 
chapter. 

+fh21_,_ "Permittee" means a person or operator holding a permit. 

~22. "Person" means an individual , partnership, firm , association, society, joint 
stock company, company, cooperative, corporation, limited liability 
company, or other business organization. 

ft23. "Pit" means a tract of land, from which overburden,-ef coal. or commercial 
leonardite, or eetR,any combination of overburden. coal. or commercial 
leonardite has been or is being removed for the purpose of surface coal 
mining operations. 

~24. "Prime farmland" means lands as prescribed by commission regulation 
that have the soil characteristics and moisture supply needed to produce 
sustained high yields of adapted crops economically when treated and 
managed, including management of water, according to modern farming 
methods. Furthermore, such lands historically have been used for 
intensive agricultural purposes and are large enough in size to constitute a 
viable economic unit. 

&25. "Prime soils" means those soils that have the required soil characteristics 
(including slope and moisture supply) needed to produce sustained high 
yields of adapted crops, as determined by the state conservationist of the 
United States department of agriculture soil conservation service. 
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~26. "Reclaimed" or "reclaim" means conditioning areas affected by surface 
coal mining operations to make them capable of supporting the uses which 
they were capable of supporting prior to any mining, or higher or better 
uses, pursuant to subsection 2 of section 38-14.1-24. 

&27. "Reclamation plan" means a plan submitted by an applicant for a permit 
which sets forth a plan for reclamation of the proposed surface coal mining 
operations pursuant to subsection 2 of section 38-14.1 -14. 

~28. "Refuse" means all waste material directly connected with the production 
of coal or commercial leonardite mined by surface coal mining operations. 

n29. "Soil amendments" means those materials added by the operator to the 
replaced overburden or suitable plant growth material, or both , to improve 
the physical or chemical condition of the soil in its relation to plant growth 
capability. 

2&-30. "Soil classifier" means a professional soi l classifier as defined in 
subsection 4 of section 43-36-01 . 

~~ "Soil survey" means the identification and location of all suitable plant 
growth material within the proposed permit area and an accompanying 
report that describes, classifies, and interprets for use such materia ls. 

~32. "State program" means the program established by the state of North 
Dakota in accordance with the requirements of section 503 of the federal 
Surface Mining Control and Reclamation Act of 1977 [Pub. L. 95-87; 
91 Stat. 470; 30 U.S.C. 1253] to regulate surface coal mining and 
reclamation operations on lands within the state of North Dakota. 

d-4--:-33 . "Suitable plant growth material" means that soil material (normally the A, 
B, and portions of the C horizons) located within the proposed permit area 
which, based upon a soil survey, is found by the commission to be the 
most acceptable as a medium for plant growth when respread on the 
surface of regraded areas. 

~34. "Surface coal mining and reclamation operations" means surface coal 
mining operations and all activities necessary and incidental to the 
reclamation of such operations after July 1, 1979. 

~35. "Surface coal mining operations" means: 

a. Activities affecting the surface of lands in connection with a surface 
coal or commercial leonardite mine. Such activities include extraction 
of coal or commercial leonardite from coal or commercial leonardite 
refuse piles, excavation for the purpose of obtaining coal_Q[ 
commercial leonardite, including such common methods as contour, 
strip, auger, box cut, open pit, and area mining , the uses of explosives 
and blasting, and in situ distillation or retorting, leaching or other 
chemical or physical processing, and the cleaning, concentrating , or 
other processing or preparation, and loading of coal or commercial 
leonardite at or near the minesite, except that such activities do not 
include coal or commercial leonardite exploration subject to chapter 
38-12.1 , or the extraction of coal or commercial leonardite incidental 
to reclamation operations under chapter 38-14.2; and 
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b. The areas upon which such activities occur or where such activities 
disturb the natural land surface. Such areas shall also include any 
adjacent land the use of which is incidental to any such activities, all 
adjacent lands affected by the construction of new roads or the 
improvement or use of existing roads to gain access to the site of 
such activities and for haulage, and excavations, workings, 
impoundments, dams, refuse banks, dumps, stockpiles , overburden 
piles, spoil banks , culm banks, tailings, holes or depressions, repair 
areas, storage areas, processing areas, shipping areas, and other 
areas upon which are sited structures, facilities, or other property or 
materials on the surface, resulting from or incident to such activities. 

J4..36. "Unwarranted failure to comply" means the failure of a permittee to prevent 
the occurrence of any violation of the permittee's permit or any requirement 
of this chapter due to indifference, lack of diligence, or lack of reasonable 
care, or the failure to abate any violation of such permit or this chapter due 
to indifference, lack of diligence, or lack of reasonable care . 

SECTION 8. AMENDMENT. Subsection 3 of section 38-14.1-05 of the North 
Dakota Century Code is amended and reenacted as follows: 

3. Prior to designating any land area as unsuitable for surface coal mining 
operations , the commission shall prepare a detailed statement on : 

a. The potential coal or commercial leonardite resources of the area; 

b. The demand for coal or commercial leonardite resources; and 

c. The impact of such designation on the environment, the economy, and 
the supply of coal or commercial leonardite. 

SECTION 9. AMENDMENT. Subsection 3 of section 38-14.1-13 of the North 
Dakota Century Code is amended and reenacted as follows: 

3. Upon request by the permit applicant, the commission , in its discretion, 
may designate specific information included in the plans required by 
subdivisions c and d of subsection 1 as exempt from disclosure under 
section 44-04-18, provided such specific information pertains only to the 
analysis of the chemical and physical properties of the coal or commercial 
leonardite (excepting information regarding such mineral or elemental 
contents which is potentially toxic in the environment). Each request must 
be accompan ied by a statement specifying the need for nondisclosure, 
wh ich statement must be considered part of the permit application to be 
filed for public inspection as specified in subsection 2. The confidential 
information is exempt for a period not to exceed ten years subsequent to 
the date on which the request for nond isclosure was filed , unless it is 
demonstrated by the permit applicant that such period should be further 
extended in order to prevent possible resulting harm to the permit 
applicant, or the applicant's successors and assigns. 

SECTION 10. AMENDMENT. Subdivisions rands of subsection 1 of section 
38-14.1-14 of the North Dakota Century Code are amended and reenacted as follows: 

r. Cross sections, maps or plans of the land to be affected , including the 
actual area to be mined, prepared by or under the direction of and 
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certified by a registered professional engineer, a registered land 
surveyor, or a qualified professional geologist with assistance from 
experts in related fields , showing pertinent elevation and location of 
test borings or core samplings and depicting all of the following 
information: 

(1) The nature and depth of the various strata of overburden. 

(2) The location of subsurface water, if encountered, and its quality. 

(3) The nature and thickness of any coal, commercial leonardite. or 
rider seam above the coal or commercial leonardite seam to be 
mined. 

( 4) The nature of the stratum immediately beneath the coal_m: 
commercial leonardite seam to be mined. 

(5) All mineral crop lines and the strike and dip of the coal_m: 
commercial leonardite to be mined, within the area of land to be 
affected. 

(6) Existing or previous surface mining limits . 

(7) The location and extent of known workings of any underground 
mines, including mine openings to the surface. 

(8) The location of aquifers. 

(9) The estimated elevation of the water table. 

(10) The location of spoil , waste, or refuse areas, suitable plant 
growth material stockpiling areas and, if necessary, stockpiling 
areas for other suitable strata . 

( 11) The location of all impoundments for waste or erosion control. 

(12) Any settling or water treatment facility. 

(13) Constructed or natural drainways and the location of any 
discharges to any surface body of water on the area of land to 
be affected or adjacent thereto. 

( 14) Profiles at appropriate cross sections of the anticipated fi nal 
surface configuration that will be achieved pursuant to the 
applicant's proposed reclamation plan. 

s. A statement by the applicant of the result of test borings or core 
samplings from the permit area, including logs of the drill holes, the 
thickness of the coal or commercial leonardite seam found , an 
analysis of the chemical properties of such coal or commercial 
leonardite, the sulfur content of any coal or commercial leonardite 
seam , chemical analysis of potentia lly toxic forming sections of the 
overburden, and chemical analysis of the stratum lying immediately 
underneath the coal or commercial leonardite to be mined. The 
provisions of this subdivision may be waived by the commission with 
respect to the specific application by a written determination that such 
requirements are unnecessary. 
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SECTION 11. AMENDMENT. Subdivision c of subsection 2 of section 
38-14.1-14 of the North Dakota Century Code is amended and reenacted as follows: 

c. The consideration which has been given to maximize the utilization 
and conservation of the coal or commercial leonardite being 
recovered so that reaffecting the land in the future can be minimized. 

SECTION 12. AMENDMENT. Paragraph 2 of subdivision e of subsection 3 of 
section 38-14.1-21 of the North Dakota Century Code is amended and reenacted as 
follows: 

(2) Not materially damage the quantity or quality of water in surface 
or underground water systems that supply these alluvial valley 
floors. This subdivision does not affect those surface coal mining 
operations which on July 1, 1979, produce coal or commercial 
leonardite in commercial quantities and are located within or 
adjacent to alluvial valley floors or have obtained specific permit 
approval by the commission to conduct surface coal mining 
operations within said alluvial valley floors . 

SECTION 13. AMENDMENT. Subdivision b of subsection 4 of section 
38-14.1-21 of the North Dakota Century Code is amended and reenacted as follows: 

b. The commission finds that the proposed surface coal mining operation 
will constitute a hazard to a dwelling house, public building , school , 
church , cemetery, commercial or institutional building, public road , 
stream, lake, or other public or private property other than property 
subject to a coal or commercial leonardite lease. 

SECTION 14.AMENDMENT. Subsections 1and1 .1 of section 38-14.1-24of 
the North Dakota Century Code are amended and reenacted as follows: 

1. Conduct surface coal mining operations so as to maximize the utilization 
and conservation of the coal or commercial leonardite being recovered so 
that reaffecting the land in the future through surface coal mining can be 
minimized. 

1.1. Conduct any auger mining associated with surface coal mining operations 
in a manner that will maximize recoverability of coal or commercial 
leonardite and other mineral reserves remaining after mining activities and 
reclamation operations are completed , and seal or fill all auger holes as 
necessary to ensure long-term stability of the area and minimize any 
adverse impact to the environment or hazard to public health or safety. The 
commission may prohibit auger mining if necessary to maximize the 
utilization, recoverability, or conservation of coal or commercial leonardite 
resources, to ensure long-term stability, or to protect against any adverse 
impact to the environment or hazard to public health or safety. 

SECTION 15. AMENDMENT. Subdivision b of subsection 3 of section 
38-14.1 -24 of the North Dakota Century Code is amended and reenacted as follows: 

b. The permittee, at a minimum, shall backfill , grade, and compact 
(where advisable) using all available overburden and other spoil and 
waste materials to attain the lowest practicable grade (not to exceed 
the angle of repose), to provide adequate drainage, and to contain all 
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toxic materials in order to achieve an ecologically sound land use 
compatible with the surrounding region, in those instances where: 

( 1) Surface coal mining operations are carried out over a substantial 
period of time at the same location where the operation 
transects the coal or commercial leonardite deposit; 

(2) The thickness of the coal or commercial leonardite deposits 
relative to the volume of overburden is large; and 

(3) The permittee demonstrates that the overburden and other spoil 
and waste materials at a particular point in the permit area or 
otherwise available from the entire permit area are insufficient, 
giving due consideration to volumetric expansion , to restore the 
approximate original contour. 

SECTION 16. AMENDMENT. Subsections 5, 10, and 18 of section 38-14.1-24 
of the North Dakota Century Code are amended and reenacted as follows: 

5. Remove, segregate , and respread suitable plant growth material as 
required by the commission within the permit area. The commission may 
require the permittee to segregate suitable plant growth material in two or 
more soil layers. The commission shall determine the soil layer or layers to 
be removed based upon the quality and quantity of suitable plant growth 
material inventoried by the soil survey required in subdivision t of 
subsection 1 of section 38-14.1-14. Based on the soil survey, the 
commission shall also determine whether other suitable strata are 
necessary to meet revegetation requirements. If other strata can be shown 
to be suitable and necessary to meet revegetation requirements, the 
commission may require the permittee to determine the areal extent of 
other suitable strata within the proposed permit area, and to remove, 
segregate , protect, and respread such material. If the suitable plant growth 
material or other suitable strata cannot be replaced on an approved graded 
area within a time short enough to avoid deterioration of such material, the 
permittee shall stockpile and stabilize such materials by establishing a 
successful cover of quick-growing plants or by other means thereafter so 
that the suitable plant growth material or other suitable strata will be 
protected from wind and water erosion and will remain free from any 
contamination by toxic material. In the interest of achieving the maximum 
reclamation provided for in this chapter, the permittee may, or at the 
discretion of the commission shall , utilize such soil amendments as 
described in of subsection 27 section 38-14.1-02. 

10. Remove or bury all debris and other similar material resulting from the 
operation and bury all mine wastes a00J. coal, and commercial leonardite 
processing wastes unless the commission approves the surface disposal 
of such wastes. If the commission approves the surface disposal of such 
wastes, the permittee shall stabilize all waste piles in designated areas 
through construction in compacted layers, including the use of 
incombustible and impervious materials if necessary, to assure that the 
final contour of the waste pile wil l be compatible with natural surroundings 
and that the site can and will be stabilized and revegetated according to 
the provisions of this chapter. 
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18. Assume the responsibility for successful revegetation , as required by 
subsection 17, for a period of ten full years after the last year of 
augmented seeding , fertilizing , irrigation, or other work, provided that, 
when the commission approves a long-term intensive agricultural 
postmining land use, the ten-year period of responsibility for revegetation 
commences at the date of initial planting . However, for previously mined 
areas that are affected by remining , the operator's responsib ility for 
successful revegetation will extend for a period of five full years after the 
last year of augmented seeding , fertilizing , irrigation, and other work in 
order to assure compliance with the applicable standards. For the 
purposes of this subsection, "previously mined areas" are lands that were 
affected by coal or commercial leonardite mining activities prior to 
January 1, 1970, and "augmented seeding , fertilizing , irrigation, or other 
work" does not include normal conservation practices recognized locally as 
good management for the postmining land use. 

SECTION 17. AMENDMENT. Section 38-14.1-25 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-14.1-25. Prohibited mining practices. 

1. Ne8 permittee may not use any coal or commercial leonardite mine waste 
piles consisting of mine wastes, tailings, coal processing wastes, or other 
liquid or solid wastes either temporarily or permanently as dams or 
embankments unless approved by the commission , after consultation with 
the state eng ineer. 

2. Ne8 permittee may not locate any part of the surface coal mining and 
reclamation operations or deposit overburden, debris, or waste materials 
outside the permit area for which bond has been posted , except as 
provided in subsection 24 of section 38-14.1-03. 

3. Ne8 permittee may not deposit overburden, debris, or waste materials in 
such a way that normal erosion or sl ides brought about by natural causes 
will permit the same to go beyond or outside the permit area for which 
bond has been posted. 

SECTION 18. AMENDMENT. Subdivision b of subsection 1 of section 
38-14.1-27 of the North Dakota Century Code is amended and reenacted as follows: 

b. For those surface coal mining and reclamation operations which 
remove or disturb strata that serve as aquifers which significantly 
ensure the hydrologic balance of water use either on or off the mining 
site, the commission , in consultation with other appropriate state 
agencies , shall specify those: 

(1) Monitoring sites to record the quantity and quality of surface 
drainage above and below the minesite as well as in the 
potential zone of influence. 

(2) Monitoring sites to record level , amount, and samples of ground 
water and aquifers potentially affected by the mining and also 
directly below the lowermost (deepest) coal or commercial 
leonardite seam to be mined. 
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(3) Records of well logs and borehole data to be maintained. 

( 4) Monitoring sites to record precipitation. 

The monitoring data collection and analysis required by this section 
must be conducted according to standards and procedures set forth 
by the commission in consultation with other appropriate state 
agencies in order to assure their re liability and validity. 

SECTION 19. AMENDMENT. Subsections 1, 3, and 4 of section 38-14.1-37 of 
the North Dakota Century Code are amended and reenacted as follows: 

1. The provisions of this chapter do not apply to any of the following activities: 

a. Extraction of coal or commercial leonardite by a landowner for the 
landowner's own noncommercial use from land owned or leased by 
the landowner. 

b. Extraction of coal or commercial leonardite as an incidental part of 
federal , state, or local government-financed highway or other 
construction under regulations established by the commission . 

3. The commission may provide or assume the cost of training coal..Q[ 
commercial leonardite operators who meet the qualifications in 
subsection 2 concerning the preparation of permit applications and 
compliance with the regulatory program. 

4. An operator who has received assistance under subsection 2 or 3 shall 
reimburse the commission for the cost of the services rendered if the 
commission finds that the operator's actual and attributed annual 
production of coal or commercial leonardite for all locations exceeds three 
hundred thousand tons [272155.41 metric tons] during the twelve months 
immediately following the date the operator is issued a surface coal mining 
and reclamation permit. 

SECTION 20. AMENDMENT. Section 38-15-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-15-01. Policy. 

It is hereby declared to be in the public interest to foster, encourage, and 
promote the development, production, and utilization of all natural resources of coal , 
commercial leonardite. oil, gas, and subsurface minerals in a manner as will prevent 
waste and allow a greater ultimate recovery of the natural resources, and to protect the 
rights of all owners so that the greatest possible economic recovery of natural 
resources be obtained in the state, to the end that landowners, royalty owners, 
producers, and the general public realize and enjoy the greatest possible good from 
these vital natural resources. 

SECTION 21. AMENDMENT. Section 38-15-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-15-02. Definitions. 

As used in this chapter, unless the context otherwise requires: 
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1. "Coal " means all kinds of coal, and includes what is known as lignite coal , 
unless a contrary intention plainly appears. 

2. "Commercial leonardite" means a dark-colored, soft. earthy rock formed 
from the oxidation of lignite coal, and is produced from a mine that has as 
its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

3. "Commission" means the industrial commission . 

d-,-4 . "Conflicting interests" means those interests of producers which are in 
conflict, so that full production and utilization by one producer is prohibited 
or impeded by the interests of another producer of a separate natural 
resource. 

4.-5. "Gas" means all natural gas and other fluid hydrocarbons not hereinbelow 
defined as oil. 

&.-6 . "Natural resources" means coal , oil, gas, and subsurface minerals as 
defined herein. 

fr.7 . "Oil" means crude petroleum oil and other hydrocarbons, regardless of 
gravity, which are produced at the wellhead in liquid form , and the liquid 
hydrocarbons known as distillate or condensate recovered or extracted 
from gas other than gas produced in association with oil and commonly 
known as casinghead gas. 

+.,.~ "Owner" means the person who has the right to produce natural resources 
either for that person or others. 

&~ "Person" means any natural person , corporation, limited liability company, 
association , partnership, receiver, trustee, executor, administrator, 
guardian, fiduciary, or other representative of any kind , and includes any 
department, agency, instrumental ity, or political subdivision of the state. 
The masculine gender, in referring to a person , includes the feminine and 
the neuter genders. 

9-:-~ "Producer" means the owner of a well or wells , or mine or mines, capable 
of producing coal , commercial leonardite , oil , gas, or subsurface minerals. 

+G-:-.1.i. "Subsurface minerals" means all naturally occurring elements and their 
compounds, volcanic ash , precious metals, carbonates, and natural 
mineral salts of boron, bromine, calcium, fluorine , iodine, lithium, 
magnesium, phosphorus, potassium , sodium, thorium, uranium, and sulfur, 
and their compounds but does not include sand and gravel and rocks 
crushed for sand and gravel. 

44-:-12. "Waste" means the inefficient utilization of reserves of oil , gas, subsurface 
minerals ,--eF coal , or commercial leonardite. as the case may be. 

SECTION 22. AMENDMENT. Section 38-18-05 of the North Dakota Century 
Code is amended and reenacted as follows: 
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38-18-05. Definitions. 

In this chapter, unless the context or subject matter otherwise requires: 

1. "Agricultural production" means the production of any growing grass or 
crop attached to the surface of the land, whether or not the grass or crop is 
to be sold commercially, and the production of any farm animals, including 
farmed elk, whether or not the animals are to be sold commercially. 

2. "Disturbed" means any alteration of the topsoil of the land whether the 
alteration is for the purpose of exploring for coal or commercial leonardite. 
or for the purpose of carrying out an actual mining operation. 

3. "Mineral developer" means the person who acquires at least seventy-five 
percent of the mineral rights or a lease of at least seventy-five percent of 
the mineral rights for the purpose of extracting or using the mineral for 
nonagricultural purposes. 

4. "Mineral estate" means an estate in or ownership of all or part of the 
minerals under a specified tract of land. 

5. "Mineral lease" means any lease which purports to convey the minerals or 
rights relating to the minerals under a specified tract of land separate from 
the surface, and any other type of lease which gives or conveys rights to 
minerals. 

6. "Mineral owner" means any person or persons who presently own the 
mineral estate , their successors, assigns, or predecessors in title, under a 
specified tract of land by means of a mineral deed, or by an exception or 
reservation in the deed, grant, or conveyance of the surface, or by any 
other means whatsoever. 

7. "Minerals" means coal or commercial leonardite. 

8. "Mining operation" means any type of activity, the aim of which is to 
discover the presence of minerals, or to remove the minerals so 
discovered from their original position on or in the land by any means 
whatsoever. 

9. "Surface estate" means an estate in or ownership of the surface of a 
particular tract of land. 

10. "Surface owner" means the person or persons who presently have valid 
title to the surface of the land , their successors, assigns , or predecessors 
in title, regardless of whether or not a portion of the land surface is 
occupied for a residence. 

SECTION 23. AMENDMENT. Section 38-18-07 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-18-07. Surface damage and disruption payments. 

1. Unless the mineral lease, surface lease, or consent statement executed by 
the surface owner provides for payments to the surface owner, the mineral 
developer shall annually pay to the surface owner a sum of money equal to 
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the amount of damages sustained by the surface owner for loss of 
agricultural production caused by mining activity, provided that it can be 
shown that the land disturbed or to be disturbed has regularly been used 
for agricultural production. The amount of damages may be determined by 
any formula mutually agreeable between the surface owner and the 
mineral developer. The payments contemplated by this section only cover 
land actually mined, disturbed , or to be mined during the year or years 
during which agricultural production was actually interrupted and which 
land has not been restored to the level of agricultural productivity required 
by the plan submitted pursuant to chapter 38-14.1. The payments to be 
made hereunder must be made before December thirty-first of that 
calendar year in which the loss occurred . 

2. Unless waived by the owner of a farm building , if the coal or commercial 
leonardite removal area of a surface mining operation comes within five 
hundred feet [152.4 meters] of any farm building , the mineral developer 
shall pay to the owner of the farm building either the fair market value of 
the farm building or the entire cost of removing the farm building to a 
location where the coal or commercial leonardite removal area of the 
mining operation will not come within five hundred feet [152.4 meters] of 
such building or buildings. The payments contemplated hereunder are in 
addition to any payments required by the terms of any mineral lease, 
unless the surface owner is a party to the lease and the lease provides for 
damages as contemplated in this subsection in an amount not less than 
the amount which would be recoverable under this section. 

3. The rights granted to the surface owner by this section are hereby 
declared to be absolute and unwaivable , except as provided in subsection 
2. Any instrument which purports to waive rights granted by this section is 
null and void and of no legal effect. 

SECTION 24. AMENDMENT. Section 57-61-01 .2 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-61-01.2. When coal or commercial leonardite considered severed. 

Coal or commercial leonardite is considered to be severed for the purposes of 
this chapter when it is first removed from where it was placed by nature, unless within 
th irty days of first removal it is placed into a long-term inventory storage deposit, in 
which case it is considered to be severed when removed from the deposit or it is 
pledged as collateral on a loan. A long-term inventory storage deposit is one which is 
so identified in a mining plan approved by the public service commission pursuant to 
chapter 38-14.1 and which as part of that plan is covered with soil and subjected to 
reclamation requirements during the time it serves as a deposit and before coal or 
commercial leonardite is removed therefrom. 

SECTION 25. AMENDMENT. Subsection 1 of section 57-61-01 .5 of the North 
Dakota Century Code is amended and reenacted as follows: 

1. There is imposed upon all coal or commercial leonardite severed for sale 
or for industrial purposes by coal or commercial leonardite mines within the 
state a tax, separate from and additional to the tax imposed by section 
57-61-01 , of two cents per ton of two thousand pounds [907.18 kilograms] . 
All of the provisions of this chapter for administration of the coal or 
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commercial leonardite severance tax apply to the tax imposed under this 
section . The state tax commissioner shall transfer revenue from the tax 
imposed by this section to the state treasurer for deposit in a special fund 
in the state treasury, known as the lignite research fund . Such moneys 
must be used for contracts for land reclamation research projects and for 
research , development, and marketing of lignite and products derived from 
lignite. The industrial commission shall adopt rules for submission and 
consideration of research , development, and marketing proposals and 
entering into contracts under the lignite research, development, and 
marketing program. 

SECTION 26. AMENDMENT. Section 57-61-01 . 7 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-61-01. 7. Severance tax reduction for coal or commercial leonardite 
mined for out-of-state shipment. 

For coal or commercial leonardite subject to taxes under this chapter which is 
shipped out of state after June 30 , 2001 : 

1. The coal or commercial leonardite is subject to thirty percent of the taxes 
imposed under section 57-61-01 and the entire revenue under this 
subsection must be deposited in the coal development trust fund for use as 
provided in subsection 1 of section 57-62-02 and allocation to the lignite 
research fund as provided in subsection 2 of section 57-61-01.5. 

2. In addition to the taxes under subsection 1, the coal or commercial 
leonardite may be subject to up to seventy percent of the severance taxes 
imposed under section 57-61-01 at the option of the county in which the 
coal or commercial leonardite is mined. The board of county 
commissioners, by resolution , may grant to the operator of a mine from 
which the coal or commercial leonardite is shipped out of state a partial or 
complete exemption from this portion of the severance tax. Any tax 
revenue from full or partial taxation under this subsection must be 
allocated to the county under subsection 2 of section 57-62-02. 

3. Taxes imposed under section 57-61-01.5 apply to coal or commercial 
leonardite subject to this section and must be allocated as provided in 
section 57-61-01 .5. 

SECTION 27. Section 57-61-01 .9 of the North Dakota Century Code is created 
and enacted as follows: 

57-61-01.9. Severance tax on commercial leonardite in lieu of sales and 
use taxes. 

A tax of thirty-seven and one-half cents per ton of two thousand pounds [907 .18 
kilograms] is imposed on all commercial leonardite severed for sale or for industrial 
purposes within this state. Such severance tax is in lieu of any sales or use taxes 
imposed by law. A mine operator shall remit the tax for each month within twenty-five 
days after the end of each month to the state tax commissioner. The mine operator 
shall submit the tax with any report or any form required by the state tax commissioner. 

SECTION 28. AMENDMENT. Section 57-61-02 of the North Dakota Century 
Code is amended and reenacted as follows: 
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57-61-02. When tax due - When delinquent. 

The severance tax as provided in this chapter is due within twenty-five days 
after the end of each month, and if not received by the twenty-fifth day, becomes 
delinquent and must be collected as herein provided. The tax commissioner, upon 
request and a proper showing of the necessity therefor, may grant an extension of 
time, not to exceed fifteen days, for paying the tax, and when such a request is 
granted , the tax is not delinquent until the extended period has expired. The tax 
commissioner shall require a report to be filed monthly by each owner or operator of a 
coal or commercial leonardite mine, in such form as the tax commissioner may specify, 
to list a full description of the mine, the number of tons of coal or commercial leonardite 
severed , the amount of tax due and remitted, and any other information deemed 
necessary by the tax commissioner for the proper administration of this chapter. 

SECTION 29. AMENDMENT. Section 57-61-03 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-61-03. Powers of state tax commissioner. 

The state tax commissioner has the power to require any person engaged in 
such production, and the agent or employee of such person , or purchaser of such coal 
or commercial leonardite, or the owner of any royalty interest therein, to furnish any 
additional information the tax commissioner deems necessary for the purpose of 
correctly computing the amount of said tax; to examine the books, records, and files of 
such person ; to conduct hearings and compel the attendance of witnesses, the 
production of books, records, and papers of any person; and to make any investigation 
or hold any inquest deemed necessary to a full and complete disclosure of the true 
facts as to the amount of production from any coal or commercial leonardite mine or of 
any company or other producer thereof and as to the rendition thereof for taxing 
purposes. 

SECTION 30. AMENDMENT. Subsection 1 of section 57-61-04 of the North 
Dakota Century Code is amended and reenacted as follows: 

1. The tax commissioner has the power and authority to ascertain and 
determine whether or not any return or remittances filed with the tax 
commissioner are correct, and if the owner or operator has made an 
untrue or incorrect return or remittance or has failed to make the required 
return, the tax commissioner shall ascertain the correct amount of taxes 
due and give immediate notice to the owner or operator filing the incorrect 
return or remittance or who failed to file the required return. Any coal or 
commercial leonardite mine operator or owner receiving notice from the tax 
commissioner that the owner or operator has filed an incorrect return or 
remittance or failed to file the required return shall remit the tax assessed 
by the tax commissioner within fifteen days of such notice unless within 
fifteen days of the notice such person makes application in writing to the 
tax commissioner for a hearing under chapter 28-32 before the tax 
commissioner. The tax becomes delinquent if within fifteen days of the 
notice it is not paid or an application for a hearing is not made. Taxes 
assessed by decision of the tax commissioner pursuant to chapter 28-32, if 
not paid , become delinquent five days after the time for appeal from the tax 
commissioner's decision has expired , except that if an appeal from the tax 
commissioner's decision is taken to the district court of Burleigh County, 
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such taxes if not paid become del inquent five days following final judicial 
determ ination . "  

Renumber accordingly 
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ENGROSSED SENATE BILL NO. 2377 

Introduced by 

Senators Bekkedahl, Bowman, Rust 

Representative Hatlestad 

li-\L\-\5 
AW~z 
~\)~ 

1 A BILL for an Act to create and enact section 57-61-01 .9 of the North Dakota Century Code, 

2 relating to severance tax for commercial leonardite; to amend and reenact subsection 5 of 

3 section 38-11.2-01, sections 38-12.1-01, 38-12.1-02, 38-12.1-03, 38-12.1-04, 38-12.1-05, and 

4 38-14.1-02, subsection 3 of section 38-14.1-05, subsection 3 of section 38-14.1-13, 

5 subdivisions rands of subsection 1 of section 38-14.1-14, subdivision c of subsection 2 of 

6 section 38-14.1-14, paragraph 2 of subdivision e of subsection 3 of section 38-14.1-21 , 

7 subdivision b of subsection 4 of section 38-14.1-21, subsections 1 and 1.1 of section 

8 38-14.1-24, subdivision b of subsection 3 of section 38-14.1-24, subsections 5, 10, and 18 of 

9 section 38-14.1-24, section 38-14.1-25, subdivision b of subsection 1 of section 38-14.1-27, 

10 subsections 1, 3, and 4 of section 38-14.1-37, and sections 38-15-01, 38-15-02, 38-18-05, and 

11 38-18-07 of the North Dakota Century Code, relating to the definition of coal and commercial 

12 leonardite ; and to provide for application. 

13 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

14 SECTION 1. AMENDMENT. Subsection 5 of section 38-11.2-01 of the North Dakota 

15 Century Code is amended and reenacted as follows: 

16 5. "Subsurface mineral" means any naturally occurring element or compound recovered 

17 under the provisions of chapter 38-12, but for the purpose of this chapter excludes 

18 coal, commercial leonardite, oil and gas, sand and gravel, and rocks crushed for sand 

19 and gravel. 

20 SECTION 2. AMENDMENT. Section 38-12.1-01 of the North Dakota Century Code is 

21 amended and reenacted as follows: 

22 38-12.1-01. Legislative findings. 

23 The legislative assembly of the state of North Dakota finds that: 
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1. 

2. 

The discovery and evaluation of coal or commercial leonardite deposits is 

advantageous in an industrial society. 

Coal or commercial leonardite occurs hidden under the ground and must be searched . 
for by diverse techniques, and that the search, exploration, or prospecting for coal or 

commercial leonardite is a necessary and expensive prerequisite to coal or 

commercial leonardite extraction and for land use planning in coal-bearing or 

commercial leonardite-bearing areas. 

8 3. It is to the benefit of society to allow coal or commercial leonardite exploration and to 

9 require the information generated from exploration to be available to the office of the 

10 state geologist. 

11 SECTION 3. AM EN DM ENT. Section 38-12.1-02 of the North Dakota Century Code is 

12 amended and reenacted as follows: 

13 38-12.1-02. Declaration of policy. 

14 It is hereby declared to be in the public interest to have persons engaged in coal or 

15 commercial leonardite exploration or evaluation report their findings to the office of the state 

16 geologist so that data on the location, quantity, and quality of coal or commercial leonardite, and 

17 the characteristics of associated material , will be available to assist the state in determining 

18 what the attitude of the state should be regarding future development of coal or commercial 

19 leonardite resources. 

20 SECTION 4. AMENDMENT. Section 38-12 .1-03 of the North Dakota Century Code is 

21 amended and reenacted as follows: 

22 38-12.1-03. Definitions. 

23 As used in this chapter, unless the context otherwise requires: 

24 1. "Coal" means a dark-colored, compact, and earthy organic rock with less than forty 

25 

26 

27 

28 

percent inorganic components, based on dry material , formed by the accumulation 

and decomposition of plant material. The term includes lignite in both oxidized and 

nonoxidized forms, whether or not the material is enriched in radioactive materials. 

The term does not include commercial leonardite. 

29 2. "Coal exploration" means: 

30 

31 

a. The use of any technique which when applied to the surface of the land will aid in 

the discovery or evaluation of coal or commercial leonardite or aid in determining 
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the quantity and quality of coal or commercial leonardite present. It includes 

drilling or digging , excavating , core sample drilling and collection , diamond 

drilling, trenching, or any other type of penetration of the surface of the earth; or 

b. Environmental data gathering activities conducted for the purpose of establishing 

the conditions of an area prior to applying for a permit under chapter 38-14.1. The 

provisions of sections 38-12.1-04 and 38-12.1-05 are not applicable to such 

environmental data gathering activities unless the natural land surface will be 

substantially disturbed or such activities are located on lands designated 

unsuitable for mining under section 38-14.1-05. 

10 3. "Commercial leonardite" means a dark-colored. soft. earthy rock formed from the 

11 

12 

oxidation of lignite coal, and is produced from a mine that has as its only function for 

supply for purposes other than gasification or combustion to generate electricity. 

13 4. "Commission" means the industrial commission of the state of North Dakota. 

14 4.-§.,_ "Permit area" means a county. 

15 &.-6. "Person" means and includes any natural person, corporation , limited liability 

16 

17 

18 

19 

company, association, partnership , receiver, trustee, executor, administrator, guardian, 

fiduciary, or other representative of any kind, and includes any department, agency, or 

instrumentality of the state or of any governmental subdivision thereof; the masculine 

gender, in referring to a person, includes the feminine and the neuter genders. 

20 &:?. "Road" means a surface or right of way for purposes of travel by land vehicles used in 

21 coal or commercial leonardite exploration. A road consists of the entire area of the 

22 right of way, including the roadbed, shoulders, parking and side areas, approaches, 

23 structures, ditches, and surface. 

24 SECTION 5. AMENDMENT. Section 38-12.1-04 of the North Dakota Century Code is 

25 amended and reenacted as follows: 

26 38-12.1-04. Jurisdiction of commission. 

27 The commission has jurisdiction and authority over all persons and property, both public 

28 and private, necessary to effectively enforce the provisions of this chapter. The director of 

29 mineral resources shall act as a supervisor charged with the duty of enforcing the regulations 

30 and orders of the commission applicable to the provisions of this chapter. The commission has 

31 authority to make such investigations as it deems proper to determine whether facts exist which 
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1 justify action by the commission. The commission acting through the director of mineral 

2 resources has the authority: 

3 1. To require : 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

a. The furnishing of a reasonable bond with good and sufficient surety, conditioned 

upon the full compliance with the provisions of this chapter, and the rules and 

orders of the commission prescribed to govern the exploration for coal or 

commercial leonardite on state and private lands and roads used in coal or 

commercial leonardite exploration within the state of North Dakota. The person 

required to furnish the bond may elect to deposit a collateral bond, self-bond, 

cash , or any alternative form of security approved by the commission , or 

combination thereof, by which a permittee assures faithful performance of all 

requirements of this chapter and the rules and orders of the industrial 

commission. 

b. The delivery, free of charge, to the state geologist of the basic data collected 

during the course of the exploration within a reasonable time as may be 

prescribed by the state geologist. The data so submitted is confidential and 

available only to the office of the state geologist for official purposes for a period 

of two years, and such period of confidentiality must, upon application, be 

extended for one-year periods by the state geologist, for a total period not to 

exceed ten years unless it is demonstrated that such period should be further 

extended in order to prevent possible resulting harm to the person, or the 

person's successors and assigns, who delivered such basic data to the state 

geologist. The basic data must include, if specifically requested by the state 

geologist and if the information has been developed by or for a person 

conducting the exploration: 

(1) Sample cuts. 

(2) Drillers' logs, sample logs, radioactivity logs, resistivity logs, or other types 

of electrical or mechanical logs. 

(3) Elevation and location information on the data collection points. 

(4) Other pertinent information as may be required by the state geologist. 
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1 2. To require the plugging, covering, or reburial in an appropriate manner so as to protect 

2 

3 

4 

environmental quality, general health and safety, and economic values of all holes, 

pits, or trenches excavated during the course of coal or commercial leonardite 

exploration. 

5 3. To promulgate and enforce rules, regulations, and orders to effectuate the provisions, 

6 purpose, and intent of this chapter. 

7 4. To inspect all drilling or exploration sites. For the purposes of this subsection, the 

8 

9 

10 

11 

director of mineral resources or the director's representative shall have access to all 

drilling or exploration installations regulated by this chapter for the purpose of 

inspection and sampling and shall have the authority to require the operators' aid if the 

director finds it necessary and requests it. 

12 5. Notwithstanding any of the other provisions of this section , the commission acting 

13 through the director of mineral resources shall require that any lands substantially 

14 disturbed in coal or commercial leonardite exploration , including excavations, roads, 

15 and drill holes, and the removal of necessary facilities and equipment be reclaimed in 

16 accordance with the applicable performance standards of section 38-14.1-24. 

17 Reclamation must be accomplished to protect environmental quality, general health 

18 and safety, and economic values. 

19 SECTION 6. AMENDMENT. Section 38-12.1-05 of the North Dakota Century Code is 

20 amended and reenacted as follows: 

21 38-12.1-05. Notice and drilling permit required - Exceptions - Limits on coal or 

22 commercial leonardite removal. 

23 1. It is unlawful to commence operations for drilling for the exploration for coal or 

24 

25 

26 

27 

28 

29 

commercial leonardite without first obtaining a permit from the director of mineral 

resources, under such rules and regulations as may be prescribed by the commission, 

and paying to the commission a fee of one hundred dollars for each such permit area. 

The permit application must include a description of the exploration area and the 

period of proposed exploration. The permit must be granted within thirty days after a 

proper application has been submitted . 

30 2. This permit may not be required : 
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a. In an area where a permit to conduct surface coal mining operations is in effect 

pursuant to chapter 38-14.1; 

b. For holes drilled to guide excavating equipment in an operating mine; 

c. In areas where a drill hole is required by any other state agency; or 

d. For environmental data gathering activities that do not substantially disturb the 

land, unless the environmental data gathering activities are located on land 

designated unsuitable for mining under section 38-14.1-05. 

8 3. No person may remove more than two hundred fifty tons [226 .80 metric tons] of coal 

9 or commercial leonardite pursuant to an exploration permit without first obtaining a 

10 permit from the public service commission. 

11 SECTION 7. AMENDMENT. Section 38-14.1-02 of the North Dakota Century Code is 

12 amended and reenacted as follows: 

13 38-14.1-02. Definitions. 

14 Wherever used or referred to in this chapter, unless a different meaning clearly appears 

1 5 from the context: 

16 1. "Alluvial valley floors" means the unconsolidated stream-laid deposits holding streams 

17 

18 

19 

20 

21 

where water availability is sufficient for subirrigation or flood irrigation agricultural 

activities but does not include upland areas which are generally overlain by a thin 

veneer of colluvial deposits composed chiefly of sediment from sheet erosion , deposits 

by unconcentrated runoff or slope wash , together with talus , other mass movement 

accumulation, and windblown deposits. 

22 2. "Approximate original contour" means that surface configuration achieved by 

23 

24 

25 

26 

backfilling and grading an area affected by surface coal mining operations so that the 

reclaimed area closely resembles the general surface configuration of the land prior to 

being affected by surface coal mining operations and blends into and complements 

the surrounding undisturbed land. 

27 3. "Coal" means a dark-colored compact and earthy organic rock with less than forty 

28 

29 

30 

31 

percent inorganic components, based on dry material , formed by the accumulation 

and decomposition of plant material. The term includes consolidated lignitic coal , in 

both oxidized and nonoxidized forms , having less than eight thousand three hundred 

British thermal units per pound [453.59 grams], moist and mineral matter free , whether 
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or not the material is enriched in radioactive materials. The term does not include 

commercial leonardite. 

3 4. "Commercial leonardite" means a dark-colored. soft, earthy organic rock formed from 

4 

5 

the oxidation of lignite coal, and is produced from a mine that has as its only function 

for supply for purposes other than gasification or combustion to generate electricity. 

6 5. "Commission" means the public service commission , or such other department, 

7 

8 

9 

10 

bureau, or commission as may lawfully succeed to the powers and duties of that 

commission. The commission is the state regulatory authority for all purposes relating 

to the Surface Mining Control and Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 

445; 30 U.S.C. 1201 et seq.]. 

11 &.-6. "Extended mining plan" means a written statement setting forth the matters specified 

12 

13 

in section 38-14.1-15 and covering the estimated life of the surface coal mining 

operation. 

14 fr.7. "Final cut" means the last pit created in a surface mining pit sequence. 

15 -7-,-8. "Highwall" and "endwall" mean those sides of the pit adjacent to unmined land . 

16 &9. "Imminent danger to the health and safety of the public" means the existence of any 

17 

18 

19 

20 

21 

22 

23 

condition or practice, or any violation of a permit or other requirement of this chapter in 

a surface coal mining and reclamation operation, which condition, practice, or violation 

could reasonably be expected to cause substantial physical harm to persons outside 

the permit area before such condition, practice, or violation can be abated. A 

reasonable expectation of death or serious injury before abatement exists if a rational 

person, subjected to the same conditions or practices giving rise to the peril , would not 

expose the person's self to the danger during the time necessary for abatement. 

24 9:-~ "Operator" means any individual , person, partnership, firm , association , society, joint 

25 

26 

27 

28 

29 

30 

31 

stock company, company, cooperative, corporation , limited liability company, or other 

business organization, or any department, agency, or instrumentality of the state, 

local , or federal government, or any governmental subdivision thereof including any 

publicly owned utility or publicly owned corporation of the state, local , or federal 

government, engaged in or controlling a surface coal mining operation . Operator does 

not include those who remove or intend to remove two hundred fifty tons [226 .80 

metric tons] or less of coal or commercial leonardite from the earth by coal or 
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commercial leonardite mining within twelve consecutive calendar months in any one 

location or who remove any coal or commercial leonardite pursuant to reclamation 

operations under chapter 38-14.2. 

4 .+-0,..11. "Other minerals" means clay, stone, sand, gravel, metalliferous and nonmetalliferous 

5 

6 

7 

8 

ores, and any other solid material or substances of commercial value occurring within 

five hundred feet [152.4 meters] or less of the land surface and which are excavated in 

solid form from natural deposits on or in the earth , exclusive of coal or commercial 

leonardite and those minerals which occur naturally in liquid or gaseous form . 

9 4+.R "Other suitable strata" means those portions of the overburden determined by the 

10 

11 

commission to be suitable for meeting the requirements of subsections 2 and 17 of 

section 38-14.1-24 and based on data submitted by the permit applicant. 

12 ~.Ll.,_ "Overburden" means all of the earth and other materials, with the exception of suitable 

13 plant growth material , which lie above natural deposits of coal or commercial 

14 leonardite and also means such earth and other materials, with the exception of 

15 suitable plant growth material, disturbed from their natural state by surface coal or 

16 commercial leonardite mining operations. 

17 +2+.14. "Performance bond" means a surety bond, collateral bond, self-bond , deposit, a bond 

18 issued under the state surface mining and reclamation bond fund, any alternative form 

19 of security approved by the commission, or combination thereof, by which a permittee 

20 assures faithful performance of all requirements of this chapter. 

21 +&.-1.§,_ "Permit" means a permit to conduct surface coal mining and reclamation operations 

22 issued by the commission. 

23 +4:-1§_,_ "Permit applicant" means a person or operator applying for a permit. 

24 +6:-1L "Permit area" means the area of land approved by the commission for surface coal 

25 

26 

mining operations which shall be readily identifiable by appropriate markers on the 

site. 

27 +&.-_1lL "Permit renewal" means the extension of the permit term for areas within the 

28 

29 

boundaries of the initial or existing permit, upon the expiration of the initial or existing 

permit term. 
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1 ++.:-~ "Permit revision" means the modification of permit provisions during the term of the 

2 

3 

permit and includes changes in the mining and reclamation plans, incidental boundary 

extensions, and the transfer, assignment, or sale of rights granted under the permit. 

4 4&20. "Permit term" means a period of time beginning with the date upon which a permit is 

5 

6 

7 

given for surface coal mining and reclamation operations under the provisions of this 

chapter, and ending with the expiration of the next succeeding five years plus any 

renewal of the permit granted under this chapter. 

8 4-9-:-~ "Permittee" means a person or operator holding a permit. 

9 ~22. "Person" means an individual, partnership, firm , association, society, joint stock 

10 

11 

company, company, cooperative, corporation , limited liability company, or other 

business organization. 

12 2-+.-23. "Pit" means a tract of land, from which overburden, ef coal, or commercial leonardite, 

13 

14 

or OO#t,any combination of overburden. coal, or commercial leonardite has been or is 

being removed for the purpose of surface coal mining operations. 

15 n.24. "Prime farmland" means lands as prescribed by commission regulation that have the 

16 

17 

18 

19 

20 

soil characteristics and moisture supply needed to produce sustained high yields of 

adapted crops economically when treated and managed , including management of 

water, according to modern farming methods. Furthermore, such lands historically 

have been used for intensive agricultural purposes and are large enough in size to 

constitute a viable economic unit. 

21 &25. "Prime soils" means those soils that have the required soil characteristics (including 

22 

23 

24 

slope and moisture supply) needed to produce sustained high yields of adapted crops, 

as determined by the state conservationist of the United States department of 

agriculture soil conservation service. 

25 ~26. "Reclaimed" or "reclaim" means conditioning areas affected by surface coal mining 

26 

27 

28 

operations to make them capable of supporting the uses which they were capable of 

supporting prior to any mining, or higher or better uses, pursuant to subsection 2 of 

section 38-14.1-24. 

29 ~27. "Reclamation plan" means a plan submitted by an applicant for a permit which sets 

30 

31 

forth a plan for reclamation of the proposed surface coal mining operations pursuant to 

subsection 2 of section 38-14.1-14. 
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1 -2&.-28. "Refuse" means all waste material directly connected with the production of coal or 

2 commercial leonardite mined by surface coal mining operations. 

3 n29. "Soil amendments" means those materials added by the operator to the replaced 

4 

5 

overburden or suitable plant growth material , or both , to improve the physical or 

chemical condition of the soil in its relation to plant growth capability. 

6 ~30. "Soil classifier" means a professional soil classifier as defined in subsection 4 of 

7 section 43-36-01 . 

8 2-9:-~ "Soil survey" means the identification and location of all suitable plant growth material 

9 

10 

within the proposed permit area and an accompanying report that describes, 

classifies , and interprets for use such materials . 

11 ~32. "State program" means the program established by the state of North Dakota in 

12 

13 

14 

15 

accordance with the requirements of section 503 of the federal Surface Mining Control 

and Reclamation Act of 1977 [Pub. L. 95-87 ; 91 Stat. 470; 30 U.S.C. 1253] to regulate 

surface coal mining and reclamation operations on lands within the state of North 

Dakota . 

16 3+.33. "Suitable plant growth material " means that soil material (normally the A, B, and 

17 

18 

19 

portions of the C horizons) located within the proposed permit area which , based upon 

a soil survey, is found by the commission to be the most acceptable as a medium for 

plant growth when respread on the surface of regraded areas. 

20 ~34. "Surface coal mining and reclamation operations" means surface coal mining 

21 

22 

operations and all activities necessary and incidental to the reclamation of such 

operations after July 1, 1979. 

23 ~35. "Surface coal mining operations" means: 

24 

25 

26 

27 

28 

29 

30 

31 

a. Activities affecting the surface of lands in connection with a surface coal or 

commercial leonardite mine. Such activities include extraction of coal or 

commercial leonard ite from coal or commercial leonardite refuse piles , 

excavation for the purpose of obtain ing coal or commercial leonardite , including 

such common methods as contour, strip, auger, box cut, open pit, and area 

mining , the uses of explosives and blasting, and in situ distillation or retorting , 

leaching or other chemical or physical processing , and the cleaning , 

concentrating , or other processing or preparation, and loading of coal or 

Page No. 10 15.1008.03000 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Sixty-fourth 
Legislative Assembly 

commercial leonardite at or near the minesite, except that such activities do not 

include coal or commercial leonardite exploration subject to chapter 38-12.1 , or 

the extraction of coal or commercial leonardite incidental to reclamation 

operations under chapter 38-14.2; and 

b. The areas upon which such activities occur or where such activities disturb the 

natural land surface. Such areas shall also include any adjacent land the use of 

which is incidental to any such activities, all adjacent lands affected by the 

construction of new roads or the improvement or use of existing roads to gain 

access to the site of such activities and for haulage, and excavations, workings , 

impoundments, dams, refuse banks, dumps, stockpiles, overburden piles, spoil 

banks, culm banks , tailings, holes or depressions, repair areas, storage areas, 

processing areas, shipping areas, and other areas upon which are sited 

structures, facilities , or other property or materials on the surface, resulting from 

or incident to such activities. 

15 J4..36. "Unwarranted failure to comply" means the failure of a permittee to prevent the 

16 occurrence of any violation of the permittee's permit or any requirement of this chapter 

17 due to indifference, lack of diligence, or lack of reasonable care, or the failure to abate 

18 any violation of such permit or this chapter due to indifference, lack of diligence, or 

19 lack of reasonable care. 

20 SECTION 8. AMENDMENT. Subsection 3 of section 38-14.1-05 of the North Dakota 

21 Century Code is amended and reenacted as follows: 

22 3. Prior to designating any land area as unsuitable for surface coal mining operations. 

23 

24 

25 

26 

the commission shall prepare a detailed statement on : 

a. The potential coal or commercial leonardite resources of the area; 

b. The demand for coal or commercial leonardite resources; and 

c. The impact of such designation on the environment, the economy, and the supply 

27 of coal or commercial leonardite. 

28 SECTION 9. AMENDMENT. Subsection 3 of section 38-14.1-13 of the North Dakota 

29 Century Code is amended and reenacted as follows : 

30 3. Upon request by the permit applicant, the commission , in its discretion, may designate 

31 specific information included in the plans required by subdivisions c and d of 
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1 subsection 1 as exempt from disclosure under section 44-04-18, provided such 

2 specific information pertains only to the analysis of the chemical and physical 

3 properties of the coal or commercial leonardite (excepting information regarding such 

4 mineral or elemental contents which is potentially toxic in the environment). Each 

5 request must be accompanied by a statement specifying the need for nondisclosure, 

6 which statement must be considered part of the permit application to be filed for public 

7 inspection as specified in subsection 2. The confidential information is exempt for a 

8 period not to exceed ten years subsequent to the date on which the request for 

9 nondisclosure was filed , unless it is demonstrated by the permit applicant that such 

10 period should be further extended in order to prevent possible resulting harm to the 

11 permit applicant, or the applicant's successors and assigns. 

12 SECTION 10. AMENDMENT. Subdivisions rands of subsection 1 of section 38-14.1-14 of 

13 the North Dakota Century Code are amended and reenacted as follows : 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

r. Cross sections, maps or plans of the land to be affected, including the actual area 

to be mined, prepared by or under the direction of and certified by a registered 

professional engineer, a registered land surveyor, or a qualified professional 

geologist with assistance from experts in related fields, showing pertinent 

elevation and location of test borings or core samplings and depicting all of the 

following information: 

(1) The nature and depth of the various strata of overburden. 

(2) The location of subsurface water, if encountered, and its quality. 

(3) The nature and thickness of any coal, commercial leonardite, or rider seam 

above the coal or commercial leonardite seam to be mined. 

(4) The nature of the stratum immediately beneath the coal or commercial 

leonardite seam to be mined. 

(5) All mineral crop lines and the strike and dip of the coal or commercial 

leonardite to be mined, within the area of land to be affected. 

(6) Existing or previous surface mining limits. 

(7) The location and extent of known workings of any underground mines, 

including mine openings to the surface. 

(8) The location of aquifers. 
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(9) The estimated elevation of the water table. 

(10) The location of spoil, waste, or refuse areas, suitable plant growth material 

stockpiling areas and , if necessary, stockpiling areas for other suitable 

strata. 

(11) The location of all impoundments for waste or erosion control. 

( 12) Any settling or water treatment facility. 

(13) Constructed or natural drainways and the location of any discharges to any 

surface body of water on the area of land to be affected or adjacent thereto. 

( 14) Profiles at appropriate cross sections of the anticipated final surface 

configuration that will be achieved pursuant to the applicant's proposed 

reclamation plan . 

s. A statement by the applicant of the result of test borings or core samplings from 

13 the permit area , includ ing logs of the drill holes, the thickness of the coal or 

14 commercial leonardite seam found , an analysis of the chemical properties of 

15 such coal or commercial leonardite, the sulfur content of any coal or commercial 

16 leonardite seam , chemical analysis of potentially toxic forming sections of the 

17 overburden, and chemical analysis of the stratum lying immediately underneath 

18 the coal or commercial leonardite to be mined. The provisions of this subdivision 

19 may be waived by the commission with respect to the specific application by a 

20 written determination that such requirements are unnecessary. 

21 SECTION 11. AMENDMENT. Subdivision c of subsection 2 of section 38-14.1-14 of the 

22 North Dakota Century Code is amended and reenacted as follows: 

23 c. The consideration which has been given to maximize the utilization and 

24 conservation of the coal or commercial leonardite being recovered so that 

25 reaffecting the land in the future can be minimized. 

26 SECTION 12. AMENDMENT. Paragraph 2 of subdivision e of subsection 3 of section 

27 38-14.1-21 of the North Dakota Century Code is amended and reenacted as follows: 

28 

29 

30 

31 

(2) Not materially damage the quantity or quality of water in surface or 

underground water systems that supply these alluvial valley floors . This 

subdivision does not affect those surface coal mining operations which on 

July 1, 1979, produce coal or commercial leonardite in commercial 
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1 quantities and are located within or adjacent to alluvial valley floors or have 

2 obtained specific permit approval by the commission to conduct surface coal 

3 mining operations within said alluvial valley floors . 

4 SECTION 13. AMENDMENT. Subdivision b of subsection 4 of section 38-14.1-21 of the 

5 North Dakota Century Code is amended and reenacted as follows: 

6 b. The commission finds that the proposed surface coal mining operation will 

7 constitute a hazard to a dwelling house, public building, school , church , cemetery, 

8 commercial or institutional building , public road , stream, lake, or other public or 

9 private property other than property subject to a coal or commercial leonardite 

10 lease. 

11 SECTION 14.AMENDMENT. Subsections 1and1 .1 of section 38-14.1-24ofthe North 

12 Dakota Century Code are amended and reenacted as follows: 

13 1. Conduct surface coal mining operations so as to maximize the utilization and 

14 

15 

conservation of the coal or commercial leonardite being recovered so that reaffecting 

the land in the future through surface coal mining can be minimized. 

16 1.1 . Conduct any auger mining associated with surface coal mining operations in a manner 

17 that will maximize recoverability of coal or leonardite and other mineral reserves 

18 remaining after mining activities and reclamation operations are completed , and seal 

19 or fill all auger holes as necessary to ensure long-term stability of the area and 

20 minimize any adverse impact to the environment or hazard to public health or safety. 

21 The commission may prohibit auger mining if necessary to maximize the utilization, 

22 recoverability, or conservation of coal or commercial leonardite resources, to ensure 

23 long-term stability, or to protect against any adverse impact to the environment or 

24 hazard to public health or safety. 

25 SECTION 15. AMENDMENT. Subdivision b of subsection 3 of section 38-14.1-24 of the 

26 North Dakota Century Code is amended and reenacted as follows: 

27 

28 

29 

30 

b. The permittee, at a minimum, shall backfill, grade, and compact (where 

advisable) using all available overburden and other spoil and waste materials to 

attain the lowest practicable grade (not to exceed the angle of repose) , to provide 

adequate drainage, and to contain all toxic materials in order to achieve an 
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ecologically sound land use compatible with the surrounding region, in those 

instances where: 

(1) Surface coal mining operations are carried out over a substantial period of 

time at the same location where the operation transects the coal or 

commercial leonardite deposit; 

(2) The thickness of the coal or commercial leonardite deposits relative to the 

volume of overburden is large; and 

(3) The permittee demonstrates that the overburden and other spoil and waste 

9 materials at a particular point in the permit area or otherwise available from 

10 the entire permit area are insufficient, giving due consideration to volumetric 

11 expansion, to restore the approximate original contour. 

12 SECTION 16. AMENDMENT. Subsections 5, 10, and 18 of section 38-14.1-24 of the North 

13 Dakota Century Code are amended and reenacted as fo llows: 

14 5. Remove, segregate, and respread suitable plant growth material as required by the 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

commission within the permit area . The commission may require the permittee to 

segregate suitable plant growth material in two or more soil layers. The commission 

shall determine the soil layer or layers to be removed based upon the quality and 

quantity of suitable plant growth material inventoried by the soil survey required in 

subdivision t of subsection 1 of section 38-14.1-14. Based on the soil survey, the 

commission shall also determine whether other suitable strata are necessary to meet 

revegetation requirements. If other strata can be shown to be suitable and necessary 

to meet revegetation requirements , the commission may require the permittee to 

determine the areal extent of other suitable strata within the proposed permit area, and 

to remove , segregate, protect, and respread such material. If the suitable plant growth 

material or other suitable strata cannot be replaced on an approved graded area within 

a time short enough to avoid deterioration of such material, the permittee shall 

stockpile and stabilize such materials by establishing a successful cover of 

quick-growing plants or by other means thereafter so that the suitable plant growth 

material or other suitable strata will be protected from wind and water erosion and will 

remain free from any contamination by toxic material. In the interest of achieving the 

maximum reclamation provided for in this chapter, the permittee may, or at the 
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discretion of the commission shall, utilize such soil amendments as described in 

subsection 27 of section 38-14.1-02. 

3 10. Remove or bury all debris and other similar material resulting from the operation and 

4 

5 

6 

7 

8 

9 

10 

bury all mine wastes aRet coal, and commercial leonardite processing wastes unless 

the commission approves the surface disposal of such wastes. If the commission 

approves the surface disposal of such wastes, the permittee shall stabilize all waste 

piles in designated areas through construction in compacted layers, including the use 

of incombustible and impervious materials if necessary, to assure that the final contour 

of the waste pile will be compatible with natural surroundings and that the site can and 

will be stabilized and revegetated according to the provisions of this chapter. 

11 18. Assume the responsibility for successful revegetation, as required by subsection 17, 

12 for a period of ten full years after the last year of augmented seeding , fertilizing, 

13 irrigation, or other work, provided that, when the commission approves a long-term 

14 intensive agricultural postmining land use, the ten-year period of responsibility for 

15 revegetation commences at the date of initial planting . However, for previously mined 

16 areas that are affected by remining , the operator's responsibility for successful 

17 revegetation will extend for a period of five full years after the last year of augmented 

18 seeding , fertilizing , irrigation, and other work in order to assure compliance with the 

19 applicable standards. For the purposes of this subsection, "previously mined areas" 

20 are lands that were affected by coal or commercial leonardite mining activities prior to 

21 January 1, 1970, and "augmented seeding , fertilizing, irrigation, or other work" does 

22 not include normal conservation practices recognized locally as good management for 

23 the postmining land use. 

24 SECTION 17. AM EN DM ENT. Section 38-14.1-25 of the North Dakota Century Code is 

25 amended and reenacted as follows: 

26 38-14.1-25. Prohibited mining practices. 

27 1. Ne~ permittee may not use any coal or commercial leonardite mine waste piles 

28 

29 

30 

consisting of mine wastes, tailings, coal processing wastes , or other liquid or solid 

wastes either temporarily or permanently as dams or embankments unless approved 

by the commission , after consultation with the state engineer. 
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1 2. NB8 permittee may not locate any part of the surface coal mining and reclamation 

2 

3 

4 

operations or deposit overburden, debris, or waste materials outside the permit area 

for which bond has been posted , except as provided in subsection 24 of section 

38-14.1-03. 

5 3. NB8 permittee may not deposit overburden, debris, or waste materials in such a way 

6 that normal erosion or slides brought about by natural causes will permit the same to 

7 go beyond or outside the permit area for which bond has been posted. 

8 SECTION 18. AMENDMENT. Subdivision b of subsection 1 of section 38-14.1-27 of the 

9 North Dakota Century Code is amended and reenacted as follows: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

b. For those surface coal mining and reclamation operations which remove or 

disturb strata that serve as aquifers which significantly ensure the hydrologic 

balance of water use either on or off the mining site, the commission, in 

consultation with other appropriate state agencies, shall specify those: 

(1) Monitoring sites to record the quantity and quality of surface drainage above 

and below the minesite as well as in the potential zone of influence. 

(2) Monitoring sites to record level , amount, and samples of ground water and 

aquifers potentially affected by the mining and also directly below the 

lowermost (deepest) coal or commercial leonardite seam to be mined. 

(3) Records of well logs and borehole data to be maintained. 

( 4) Monitoring sites to record precipitation . 

21 The monitoring data collection and analysis required by this section must be 

22 conducted according to standards and procedures set forth by the commission in 

23 consultation with other appropriate state agencies in order to assure their 

24 reliability and validity. 

25 SECTION 19. AMENDMENT. Subsections 1, 3, and 4 of section 38-14.1-37 of the North 

26 Dakota Century Code are amended and reenacted as follows: 

27 1. The provisions of this chapter do not apply to any of the following activities: 

28 

29 

a. Extraction of coal or commercial leonardite by a landowner for the landowner's 

own noncommercial use from land owned or leased by the landowner. 
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1 

2 

3 

b. Extraction of coal or commercial leonardite as an incidental part of federal , state, 

or local government-financed highway or other construction under regulations 

established by the commission. 

4 3. The commission may provide or assume the cost of training coal or commercial 

5 

6 

leonardite operators who meet the qualifications in subsection 2 concerning the 

preparation of permit applications and compliance with the regulatory program. 

7 4. An operator who has received assistance under subsection 2 or 3 shall reimburse the 

8 commission for the cost of the services rendered if the commission finds that the 

9 operator's actual and attributed annual production of coal or commercial leonardite for 

10 all locations exceeds three hundred thousand tons [272155.41 metric tons] during the 

11 twelve months immediately following the date the operator is issued a surface coal 

12 mining and reclamation permit. 

13 SECTION 20. AMENDMENT. Section 38-15-01 of the North Dakota Century Code is 

14 amended and reenacted as follows : 

15 38-15-01. Policy. 

16 It is hereby declared to be in the public interest to foster, encourage, and promote the 

17 development, production, and utilization of all natural resources of coal , commercial leonardite. 

18 oil, gas, and subsurface minerals in a manner as will prevent waste and allow a greater ultimate 

19 recovery of the natural resources, and to protect the rights of all owners so that the greatest 

20 possible economic recovery of natural resources be obtained in the state, to the end that 

21 landowners, royalty owners, producers , and the general public realize and enjoy the greatest 

22 possible good from these vital natural resources. 

23 SECTION 21. AMENDMENT. Section 38-15-02 of the North Dakota Century Code is 

24 amended and reenacted as follows: 

25 38-15-02. Definitions. 

26 As used in this chapter, unless the context otherwise requires: 

27 1. "Coal" means all kinds of coal, and includes what is known as lignite coal , unless a 

28 contrary intention plainly appears. 

29 2. "Commercial leonardite" means a dark-colored, soft. earthy rock formed from the 

30 

31 

oxidation of lignite coal, and is produced from a mine that has as its only function for 

supply for purposes other than gasification or combustion to generate electricity. 
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1 ~ "Commission" means the industrial commission. 

2 d:-4. "Conflicting interests" means those interests of producers which are in conflict, so that 

3 

4 

full production and utilization by one producer is prohibited or impeded by the interests 

of another producer of a separate natural resource. 

5 4.-~ "Gas" means all natural gas and other fluid hydrocarbons not hereinbelow defined as 

6 oil. 

7 ~6. "Natural resources" means coal , oil , gas, and subsurface minerals as defined herein . 

8 6-:L_ "Oil" means crude petroleum oil and other hydrocarbons, regardless of gravity, which 

9 

10 

11 

are produced at the wellhead in liquid form , and the liquid hydrocarbons known as 

distil late or condensate recovered or extracted from gas other than gas produced in 

association with oil and commonly known as casinghead gas. 

12 -7:-8. "Owner" means the person who has the right to produce natural resources either for 

13 that person or others. 

14 &~ "Person" means any natural person , corporation , limited liability company, association, 

15 

16 

17 

18 

partnership , receiver, trustee, executor, administrator, guardian, fiduciary, or other 

representative of any kind , and includes any department, agency, instrumentality, or 

political subdivision of the state. The masculine gender, in referring to a person , 

includes the feminine and the neuter genders. 

19 9:-1.Q,_ "Producer" means the owner of a well or wells , or mine or mines, capable of producing 

20 coal , commercial leonardite. oil, gas, or subsurface minerals. 

21 +G:-11.:. "Subsurface minerals" means all naturally occurring elements and their compounds, 

22 

23 

24 

25 

volcanic ash , precious metals, carbonates , and natural mineral salts of boron , 

bromine , calcium , fluorine , iodine, lithium, magnesium, phosphorus, potassium, 

sodium , thorium , uranium, and sulfur, and their compounds but does not include sand 

and gravel and rocks crushed for sand and gravel. 

26 +t-:-12. "Waste" means the inefficient utilization of reserves of oil , gas, subsurface minerals, 9f 

27 coal , or commercial leonardite. as the case may be. 

28 SECTION 22. AMENDMENT. Section 38-18-05 of the North Dakota Century Code is 

29 amended and reenacted as follows: 

30 38-18-05. Definitions. 

31 In this chapter, unless the context or subject matter otherwise requires: 
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1 1. "Agricultural production" means the production of any growing grass or crop attached 

2 

3 

4 

to the surface of the land, whether or not the grass or crop is to be sold commercially, 

and the production of any farm animals, including farmed elk, whether or not the 

animals are to be sold commercially. 

5 2. "Disturbed" means any alteration of the topsoil of the land whether the alteration is for 

6 

7 

the purpose of exploring for coal or commercial leonardite, or for the purpose of 

carrying out an actual mining operation. 

8 3. "Mineral developer" means the person who acquires at least seventy-five percent of 

9 

10 

the mineral rights or a lease of at least seventy-five percent of the mineral rights for 

the purpose of extracting or using the mineral for nonagricultural purposes. 

11 4. "Mineral estate" means an estate in or ownership of all or part of the minerals under a 

12 specified tract of land. 

13 5. "Mineral lease" means any lease which purports to convey the minerals or rights 

14 

15 

relating to the minerals under a specified tract of land separate from the surface, and 

any other type of lease which gives or conveys rights to minerals. 

16 6. "Mineral owner" means any person or persons who presently own the mineral estate, 

17 

18 

19 

their successors, assigns, or predecessors in title , under a specified tract of land by 

means of a mineral deed, or by an exception or reservation in the deed, grant, or 

conveyance of the surface, or by any other means whatsoever. 

20 7. "Minerals" means coal or commercial leonardite . 

21 8. "Mining operation" means any type of activity, the aim of which is to discover the 

22 

23 

presence of minerals , or to remove the minerals so discovered from their original 

position on or in the land by any means whatsoever. 

24 9. "Surface estate" means an estate in or ownership of the surface of a particular tract of 

25 land. 

26 10. "Surface owner" means the person or persons who presently have valid title to the 

27 surface of the land, their successors, assigns, or predecessors in title , regardless of 

28 whether or not a portion of the land surface is occupied for a residence. 

29 SECTION 23. AMENDMENT. Section 38-18-07 of the North Dakota Century Code is 

30 amended and reenacted as follows: 
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1 38-18-07. Surface damage and disruption payments. 

2 1. Unless the mineral lease, surface lease, or consent statement executed by the surface 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

owner provides for payments to the surface owner, the mineral developer shall 

annually pay to the surface owner a sum of money equal to the amount of damages 

sustained by the surface owner for loss of agricultural production caused by mining 

activity, provided that it can be shown that the land disturbed or to be disturbed has 

regu larly been used for agricultural production. The amount of damages may be 

determined by any formula mutually agreeable between the surface owner and the 

mineral developer. The payments contemplated by this section only cover land 

actually mined , disturbed, or to be mined during the year or years during which 

agricultural production was actually interrupted and which land has not been restored 

to the level of agricultural productivity required by the plan submitted pursuant to 

chapter 38-14.1. The payments to be made hereunder must be made before 

December thirty-first of that calendar year in which the loss occurred. 

15 2. Unless waived by the owner of a farm building, if the coal or commercial leonardite 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

removal area of a surface mining operation comes within five hundred feet [152.4 

meters] of any farm building, the mineral developer shall pay to the owner of the farm 

build ing either the fair market value of the farm building or the entire cost of removing 

the farm building to a location where the coal or commercial leonardite removal area of 

the mining operation will not come within five hundred feet [152.4 meters] of such 

build ing or buildings. The payments contemplated hereunder are in addition to any 

payments required by the terms of any mineral lease, unless the surface owner is a 

party to the lease and the lease provides for damages as contemplated in this 

subsection in an amount not less than the amount which would be recoverable under 

this section . 

26 3. The rights granted to the surface owner by this section are hereby declared to be 

27 absolute and unwaivable, except as provided in subsection 2. Any instrument which 

28 purports to waive rights granted by this section is null and void and of no legal effect. 

29 SECTION 24. Section 57-61-01 .9 of the North Dakota Century Code is created and enacted 

30 as follows: 
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1 57-61-01.9. Severance tax on commercial leonardite in lieu of sales and use taxes. 

2 A tax of thirty-seven and one-half cents per ton of two thousand pounds [907 .18 kilograms] 

3 is imposed on all commercial leonardite severed for sale or for industrial purposes with in this 

4 state. A mine operator shall remit the tax for each month within twenty-five days after the end of 

5 each month to the state tax commissioner. The mine operator shall submit the tax with any 

6 report or any form required by the state tax commissioner. 

7 SECTION 25. APPLICATION. Notwithstanding any provision of this Act, the rates or 

8 application of severance and conversion taxation of coal or leonardite are not amended except 

9 as provided in section 24. 
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2377 

L{-\5 
~, 

That the House recede from its amendments as printed on pages 1125-1140 of the Senate 
Journal and pages 1314-1328 of the House Journal and that Engrossed Senate Bill No. 2377 
be amended as follows: 

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to amend and 
reenact subsection 5 of section 38-11 .2-01 , sections 38-12.1-01 , 38-12.1-02, 
38-12.1-03, 38-12.1-04, 38-12.1-05, and 38-14.1-02, subsection 3 of section 
38-14.1-05, subsection 3 of section 38-14.1-13, subdivisions rands of subsection 1 of 
section 38-14.1-14, subdivision c of subsection 2 of section 38-14.1-14, paragraph 2 of 
subdivision e of subsection 3 of section 38-14.1-21, subdivision b of subsection 4 of 
section 38-14.1-21 , subsections 1 and 1.1 of section 38-14.1-24, subdivision b of 
subsection 3 of section 38-14.1-24, subsections 5, 10, and 18 of section 38-14.1-24, 
section 38-14.1-25, subdivision b of subsection 1 of section 38-14.1-27, subsections 1, 
3, and 4 of section 38-14.1-37, sections 38-15-01 , 38-15-02, 38-18-05, 38-18-07, 
57-61 -01, and 57-61-01 .2, subsection 1 of section 57-61-01 .5, sections 57-61-01.7, 
57-61-02, and 57-61-03, and subsection 1 of section 57-61-04 of the North Dakota 
Century Code, relating to the definition of coal and commercial leonardite and the 
taxation of commercial leonardite. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Subsection 5 of section 38-11 .2-01 of the North 
Dakota Century Code is amended and reenacted as follows: 

5. "Subsurface mineral" means any naturally occurring element or compound 
recovered under the provisions of chapter 38-12, but for the purpose of this 
chapter excludes coal , commercial leonardite. oil and gas, sand and 
gravel, and rocks crushed for sand and gravel. 

SECTION 2. AMENDMENT. Section 38-12.1-01 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-01. Legislative findings. 

The legislative assembly of the state of North Dakota finds that: 

1. The discovery and evaluation of coal or commercial leonardite deposits is 
advantageous in an industrial society. 

2. Coal or commercial leonardite occurs hidden under the ground and must 
be searched for by diverse techniques, and that the search, exploration, or 
prospecting for coal or commercial leonardite is a necessary and 
expensive prerequisite to coal or commercial leonardite extraction and for 
land use planning in coal-bearing or commercial leonardite-bearing areas. 
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3. It is to the benefit of society to allow coal or commercial leonardite 
exploration and to require the information generated from exploration to be 
available to the office of the state geologist. 

SECTION 3. AMENDMENT. Section 38-12.1-02 of the North Dakota Century 
f Code is amended and reenacted as follows: 

38-12.1-02. Declaration of policy. 

It is hereby declared to be in the public interest to have persons engaged in 
coal or commercial leonardite exploration or evaluation report their findings to the office 
of the state geologist so that data on the location, quantity, and quality of coal..QI 
commercial leonardite, and the characteristics of associated material , will be available 
to assist the state in determining what the attitude of the state should be regarding 
future development of coal or commercial leonardite resources. 

SECTION 4. AMENDMENT. Section 38-12.1-03 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-03. Definitions. 

As used in this chapter, unless the context otherwise requires : 

1. "Coal" means a dark-colored, compact, and earthy organic rock with less 
than forty percent inorganic components, based on dry material, formed by 
the accumulation and decomposition of plant material. The term includes 
lignite in both oxidized and nonoxidized forms, whether or not the material 
is enriched in radioactive materials. The term does not include commercial 
leonardite. 

2. "Coal exploration" means: 

a. The use of any technique which when applied to the surface of the 
land will aid in the discovery or evaluation of coal or commercial 
leonardite or aid in determining the quantity and quality of coal..QI 
commercial leonardite present. It includes drilling or digging, 
excavating, core sample drilling and collection, diamond drilling, 
trenching, or any other type of penetration of the surface of the earth; 
or 

b. Environmental data gathering activities conducted for the purpose of 
establishing the conditions of an area prior to applying for a permit 
under chapter 38-14.1 . The provisions of sections 38-12.1-04 and 
38-12.1-05 are not applicable to such environmental data gathering 
activities unless the natural land surface will be substantially disturbed 
or such activities are located on lands designated unsuitable for 
mining under section 38-14.1-05. 

3. "Commercial leonardite" means a dark-colored, soft. earthy rock formed 
from the oxidation of lignite coal, and is produced from a mine that has as 
its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

4. "Commission" means the industrial commission of the state of North 
Dakota . 
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4.-5. "Permit area" means a county. 

&.-6 . "Person" means and includes any natural person, corporation, limited 
liability company, association , partnership, receiver, trustee, executor, 
administrator, guardian, fiduciary, or other representative of any kind, and 
includes any department, agency, or instrumentality of the state or of any 
governmental subdivision thereof; the masculine gender, in referring to a 
person, includes the feminine and the neuter genders. 

~7 . "Road" means a surface or right of way for purposes of travel by land 
vehicles used in coal or commercial leonardite exploration. A road consists 
of the entire area of the right of way, including the roadbed, shoulders, 
parking and side areas, approaches, structures, ditches, and surface. 

SECTION 5. AMENDMENT. Section 38-12.1-04 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-04. Jurisdiction of commission. 

The commission has jurisdiction and authority over all persons and property, 
both public and private, necessary to effectively enforce the provisions of this chapter. 
The director of mineral resources shall act as a supervisor charged with the duty of 
enforcing the regulations and orders of the commission applicable to the provisions of 
this chapter. The commission has authority to make such investigations as it deems 
proper to determine whether facts exist which justify action by the commission. The 
commission acting through the director of mineral resources has the authority: 

1. To require: 

a. The furnishing of a reasonable bond with good and sufficient surety, 
conditioned upon the full compliance with the provisions of this 
chapter, and the rules and orders of the commission prescribed to 
govern the exploration for coal or commercial leonardite on state and 
private lands and roads used in coal or commercial leonardite 
exploration within the state of North Dakota. The person required to 
furnish the bond may elect to deposit a collateral bond, self-bond, 
cash, or any alternative form of security approved by the commission , 
or combination thereof, by which a permittee assures faithful 
performance of all requirements of this chapter and the rules and 
orders of the industrial commission. 

b. The delivery, free of charge, to the state geologist of the basic data 
collected during the course of the exploration within a reasonable time 
as may be prescribed by the state geologist. The data so submitted is 
confidential and available only to the office of the state geologist for 
official purposes for a period of two years, and such period of 
confidentiality must, upon application , be extended for one-year 
periods by the state geologist, for a total period not to exceed ten 
years unless it is demonstrated that such period should be further 
extended in order to prevent possible resulting harm to the person, or 
the person's successors and assigns, who delivered such basic data 
to the state geologist. The basic data must include, if specifically 
requested by the state geologist and if the information has been 
developed by or for a person conducting the exploration: 
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(1) Sample cuts. 

(2) Drillers' logs, sample logs, radioactivity logs, resistivity logs, or 
other types of electrical or mechanical logs. 

(3) Elevation and location information on the data collection points. 

(4) Other pertinent information as may be required by the state 
geologist. 

2. To require the plugging, covering, or reburial in an appropriate manner so 
as to protect environmental quality, general health and safety, and 
economic values of all holes, pits, or trenches excavated during the course 
of coal or commercial leonardite exploration. 

3. To promulgate and enforce rules, regulations, and orders to effectuate the 
provisions, purpose, and intent of this chapter. 

4. To inspect all drilling or exploration sites. For the purposes of this 
subsection, the director of mineral resources or the director's 
representative shall have access to all drilling or exploration installations 
regulated by this chapter for the purpose of inspection and sampling and 
shall have the authority to require the operators' aid if the director finds it 
necessary and requests it. 

5. Notwithstanding any of the other provisions of this section, the commission 
acting through the director of mineral resources shall require that any lands 
substantially disturbed in coal or commercial leonardite exploration, 
including excavations, roads, and drill holes, and the removal of necessary 
facilities and equipment be reclaimed in accordance with the applicable 
performance standards of section 38-14.1-24. Reclamation must be 
accomplished to protect environmental quality, general health and safety, 
and economic values. 

SECTION 6. AMENDMENT. Section 38-12.1-05 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-12.1-05. Notice and drilling permit required - Exceptions - Limits on coal 
or commercial leonardite removal. 

1. It is unlawful to commence operations for drilling for the exploration for coal 
or commercial leonardite without first obtaining a permit from the director of 
mineral resources, under such rules and regulations as may be prescribed 
by the commission , and paying to the commission a fee of one hundred 
dollars for each such permit area. The permit application must include a 
description of the exploration area and the period of proposed exploration. 
The permit must be granted within thirty days after a proper application has 
been submitted. 

2. This permit may not be required: 

a. In an area where a permit to conduct surface coal mining operations is 
in effect pursuant to chapter 38-14.1; 

b. For holes drilled to guide excavating equipment in an operating mine; 

Page No. 4 15.1008.02008 

( 



c. In areas where a drill hole is required by any other state agency; or 

d. For environmental data gathering activities that do not substantially 
disturb the land, unless the environmental data gathering activities are 
located on land designated unsuitable for mining under section 
38-14.1-05. 

3. No person may remove more than two hundred fifty tons [226.80 metric 
tons] of coal or commercial leonardite pursuant to an exploration permit 
without first obtaining a permit from the public service commission. 

SECTION 7. AMENDMENT. Section 38-14.1-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-14.1-02. Definitions. 

Wherever used or referred to in this chapter, unless a different meaning clearly 
appears from the context: 

1. "Alluvial valley floors" means the unconsolidated stream-laid deposits 
holding streams where water availability is sufficient for subirrigation or 
flood irrigation agricultural activities but does not include upland areas 
which are generally overlain by a thin veneer of colluvial deposits 
composed chiefly of sediment from sheet erosion, deposits by 
unconcentrated runoff or slope wash, together with talus, other mass 
movement accumulation, and windblown deposits. 

2. "Approximate original contour" means that surface configuration achieved 
by backfilling and grading an area affected by surface coal mining 
operations so that the reclaimed area closely resembles the general 
surface configuration of the land prior to being affected by surface coal 
mining operations and blends into and complements the surrounding 
undisturbed land. 

3. "Coal" means a dark-colored compact and earthy organic rock with less 
than forty percent inorganic components, based on dry material, formed by 
the accumulation and decomposition of plant material. The term includes 
consolidated lignitic coal, in both oxidized and nonoxidized forms, having 
less than eight thousand three hundred British thermal units per pound 
[453.59 grams], moist and mineral matter free, whether or not the material 
is enriched in radioactive materials. The term does not include commercial 
leonardite. 

4. "Commercial leonardite" means a dark-colored, soft. earthy organic rock 
formed from the oxidation of lignite coal. and is produced from a mine that 
has as its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

5. "Commission" means the public service commission, or such other 
department, bureau, or commission as may lawfully succeed to the powers 
and duties of that commission. The commission is the state regulatory 
authority for all purposes relating to the Surface Mining Control and 
Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 445; 30 U.S.C. 1201 
et seq.] . 
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&.-6. "Extended mining plan" means a written statement setting forth the matters 
specified in section 38-14.1-15 and covering the estimated life of the 
surface coal mining operation. 

&:7. "Final cut" means the last pit created in a surface mining pit sequence. 

+.-8. "Highwall" and "endwall" mean those sides Qf the pit adjacent to unmined 
land. 

8:9. "Imminent danger to the health and safety of the public" means the 
existence of any condition or practice, or any violation of a permit or other 
requirement of this chapter in a surface coal mining and reclamation 
operation, which condition, practice, or violation could reasonably be 
expected to cause substantial physical harm to persons outside the permit 
area before such condition , practice, or violation can be abated. A 
reasonable expectation of death or serious injury before abatement exists 
if a rational person, subjected to the same conditions or practices giving 
rise to the peril, would not expose the person's self to the danger during 
the time necessary for abatement. 

9-:-10. "Operator" means any individual, person, partnership, firm, association, 
society, joint stock company, company, cooperative, corporation, limited 
liability company, or other business organization, or any department, 
agency, or instrumentality of the state, local, or federal government, or any 
governmental subdivision thereof including any publicly owned utility or 
publicly owned corporation of the state, local, or federal government, 
engaged in or controlling a surface coal mining operation. Operator does 
not include those who remove or intend to remove two hundred fifty tons 
[226.80 metric tons] or less of coal or commercial leonardite from the earth 
by coal or commercial leonardite mining within twelve consecutive 
calendar months in any one location or who remove any coal or 
commercial leonardite pursuant to reclamation operations under chapter 
38-14.2. 

4-0-:-.1.L "Other minerals" means clay, stone, sand, gravel, metalliferous and 
nonmetalliferous ores, and any other solid material or substances of 
commercial value occurring within five hundred feet [152.4 meters] or less 
of the land surface and which are excavated in solid form from natural 
deposits on or in the earth, exclusive of coal or commercial leonardite and 
those minerals which occur naturally in liquid or gaseous form . 

..:f.4..,.12. "Other suitable strata" means those portions of the overburden determined 
by the commission to be suitable for meeting the requirements of 
subsections 2 and 17 of section 38-14.1-24 and based on data submitted 
by the permit applicant. 

42-:-13. "Overburden" means all of the earth and other materials, with the 
exception of suitable plant growth material, which lie above natural 
deposits of coal or commercial leonardite and also means such earth and 
other materials, with the exception of suitable plant growth material, 
disturbed from their natural state by surface coal or commercial leonardite 
mining operations. 
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~14. "Performance bond" means a surety bond, collateral bond, self-bond, 
deposit, a bond issued under the state surface mining and reclamation 
bond fund, any alternative form of security approved by the commission, or 
combination thereof, by which a permittee assures faithful performance of 
all requirements of this chapter. 

43-:-15. "Permit" means a permit to conduct surface coal mining and reclamation 
operations issued by the commission. 

44:-16. "Permit applicant" means a person or operator applying for a permit. 

49-:-17. "Permit area" means the area of land approved by the commission for 
surface coal mining operations which shall be readily identifiable by 
appropriate markers on the site. 

~ 18. "Permit renewal" means the extension of the permit term for areas within 
the boundaries of the initial or existing permit, upon the expiration of the 
initial or existing permit term. 

4-7-:-19. "Permit revision" means the modification of permit provisions during the 
term of the permit and includes changes in the mining and reclamation 
plans, incidental boundary extensions, and the transfer, assignment, or 
sale of rights granted under the permit. 

.i&-20. "Permit term" means a period of time beginning with the date upon which a 
permit is given for surface coal mining and reclamation operations under 
the provisions of this chapter, and ending with the expiration of the next 
succeeding five years plus any renewal of the permit granted under this 
chapter . 

.:f.9:.21 . "Permittee" means a person or operator holding a permit. 

W:-22. "Person" means an individual, partnership, firm, association, society, joint 
stock company, company, cooperative, corporation, limited liability 
company, or other business organization. 

24-:-23. "Pit" means a tract of land, from which overburden,--ei= coal. or commercial 
leonardite, or aetA,any combination of overburden, coal. or commercial 
leonardite has been or is being removed for the purpose of surface coal 
mining operations. 

n.24. "Prime farmland" means lands as prescribed by commission regulation 
that have the soil characteristics and moisture supply needed to produce 
sustained high yields of adapted crops economically when treated and 
managed, including management of water, according to modern farming 
methods. Furthermore, such lands historically have been used for 
intensive agricultural purposes and are large enough in size to constitute a 
viable economic unit. 

2&25. "Prime soils" means those soils that have the required soil characteristics 
(including slope and moisture supply) needed to produce sustained high 
yields of adapted crops, as determined by the state conservationist of the 
United States department of agriculture soil conservation service. 
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~26. "Reclaimed" or "reclaim" means conditioning areas affected by surface 
coal mining operations to make them capable of supporting the uses which 
they were capable of supporting prior to any mining, or higher or better 
uses, pursuant to subsection 2 of section 38-14.1-24. 

2-&.-27. "Reclamation plan" means a plan submitted by an applicant for a permit 
which sets forth a plan for reclamation of the proposed surface coal mining 
operations pursuant to subsection 2 of section 38-14.1-14. 

2&:-28. "Refuse" means all waste material directly connected with the production 
of coal or commercial leonardite mined by surface coal mining operations. 

2+:29. "Soil amendments" means those materials added by the operator to the 
replaced overburden or suitable plant growth material, or both, to improve 
the physical or chemical condition of the soil in its relation to plant growth 
capability. 

2&:-30. "Soil classifier" means a professional soil classifier as defined in 
subsection 4 of section 43-36-01 . 

~31 . "Soil survey" means the identification and location of all suitable plant 
growth material within the proposed permit area and an accompanying 
report that describes, classifies, and interprets for use such materials. 

~32. "State program" means the program established by the state of North 
Dakota in accordance with the requirements of section 503 of the federal 
Surface Mining Control and Reclamation Act of 1977 [Pub. L. 95-87; 
91 Stat. 470; 30 U.S.C. 1253] to regulate surface coal mining and 
reclamation operations on lands within the state of North Dakota. 

~33. "Suitable plant growth material" means that soil material (normally the A, 
B, and portions of the C horizons) located within the proposed permit area 
which, based upon a soil survey, is found by the commission to be the 
most acceptable as a medium for plant growth when respread on the 
surface of regraded areas. 

~34. "Surface coal mining and reclamation operations" means surface coal 
mining operations and all activities necessary and incidental to the 
reclamation of such operations after July 1, 1979. 

~35. "Surface coal mining operations" means: 

a. Activities affecting the surface of lands in connection with a surface 
coal or commercial leonardite mine. Such activities include extraction 
of coal or commercial leonardite from coal or commercial leonardite 
refuse piles, excavation for the purpose of obtaining coal..m: 
commercial leonardite, including such common methods as contour, 
strip, auger, box cut, open pit, and area mining, the uses of explosives 
and blasting, and in situ distillation or retorting, leaching or other 
chemical or physical processing , and the cleaning , concentrating , or 
other processing or preparation, and loading of coal or commercial 
leonardite at or near the minesite, except that such activities do not 
include coal or commercial leonardite exploration subject to chapter 
38-12.1, or the extraction of coal or commercial leonardite incidental 
to reclamation operations under chapter 38-14.2; and 
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b. The areas upon which such activities occur or where such activities 
disturb the natural land surface. Such areas shall also include any 
adjacent land the use of which is incidental to any such activities, all 
adjacent lands affected by the construction of new roads or the 
improvement or use of existing roads to gain access to the site of 
such activities and for haulage, and excavations, workings, 
impoundments, dams, refuse banks, dumps, stockpiles, overburden 
piles, spoil banks, culm banks, tailings, holes or depressions, repair 
areas, storage areas, processing areas, shipping areas, and other 
areas upon which are sited structures, facilities, or other property or 
materials on the surface, resulting from or incident to such activities. 

J4..36. "Unwarranted failure to comply" means the failure of a permittee to prevent 
the occurrence of any violation of the permittee's permit or any requirement 
of this chapter due to indifference, lack of diligence, or lack of reasonable 
care, or the failure to abate any violation of such permit or this chapter due 
to indifference, lack of diligence, or lack of reasonable care. 

SECTION 8. AMENDMENT. Subsection 3 of section 38-14.1 -05 of the North 
Dakota Century Code is amended and reenacted as follows: 

3. Prior to designating any land area as unsuitable for surface coal mining 
operations, the commission shall prepare a detailed statement on: 

a. The potential coal or commercial leonardite resources of the area; 

b. The demand for coal or commercial leonardite resources; and 

c. The impact of such designation on the environment, the economy, and 
the supply of coal or commercial leonardite. 

SECTION 9. AMENDMENT. Subsection 3 of section 38-14.1-13 of the North 
Dakota Century Code is amended and reenacted as follows: 

3. Upon request by the permit applicant, the commission, in its discretion , 
may designate specific information included in the plans required by 
subdivisions c and d of subsection 1 as exempffrom disclosure under 
section 44-04-18, provided such specific information pertains only to the 
analysis of the chemical and physical properties of the coal or commercial 
leonardite (excepting information regarding such mineral or elemental 
contents which is potentially toxic in the environment). Each request must 
be accompanied by a statement specifying the need for nondisclosure, 
which statement must be considered part of the permit application to be 
filed for public inspection as specified in subsection 2. The confidential 
information is exempt for a period not to exceed ten years subsequent to 
the date on which the request for nondisclosure was filed, unless it is 
demonstrated by the permit applicant that such period should be further 
extended in order to prevent possible resulting harm to the permit 
applicant, or the applicant's successors and assigns. 

SECTION 10. AMENDMENT. Subdivisions rand s of subsection 1 of section 
38-14.1-14 of the North Dakota Century Code are amended and reenacted as follows: 

r. Cross sections, maps or plans of the land to be affected, including the 
actual area to be mined, prepared by or under the direction of and 
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certified by a registered professional engineer, a registered land 
surveyor, or a qualified professional geologist with assistance from 
experts in related fields, showing pertinent elevation and location of 
test borings or core samplings and depicting all of the following 
information: 

(1) The nature and depth of the various strata of overburden. 

(2) The location of subsurface water, if encountered, and its quality. 

(3) The nature and thickness of any coal, commercial leonardite, or 
rider seam above the coal or commercial leonardite seam to be 
mined. 

(4) The nature of the stratum immediately beneath the coal_Q[ 
commercial leonardite seam to be mined. 

(5) All mineral crop lines and the strike and dip of the coal_Q[ 
commercial leonardite to be mined, within the area of land to be 
affected. 

(6) Existing or previous surface mining limits. 

(7) The location and extent of known workings of any underground 
mines, including mine openings to the surface. 

(8) The location of aquifers. 

(9) The estimated elevation of the water table. 

( 10) The location of spoil, waste, or refuse areas, suitable plant 
growth material stockpiling areas and, if necessary, stockpiling 
areas for other suitable strata. 

(11) The location of all impoundments for waste or erosion control. 

(12) Any settling or water treatment facility. 

(13) Constructed or natural drainways and the location of any 
discharges to any surface body of water on the area of land to 
be affected or adjacent thereto. 

(14) Profiles at appropriate cross sections of the anticipated final 
surface configuration that will be achieved pursuant to the 
applicant's proposed reclamation plan. 

s. A statement by the applicant of the result of test borings or core 
samplings from the permit area, including logs of the drill holes, the 
thickness of the coal or commercial leonardite seam found, an 
analysis of the chemical properties of such coal or commercial 
leonardite, the sulfur content of any coal or commercial leonardite 
seam, chemical analysis of potentially toxic forming sections of the 
overburden, and chemical analysis of the stratum lying immediately 
underneath the coal or commercial leonardite to be mined. The 
provisions of this subdivision may be waived by the commission with 
respect to the specific application by a written determination that such 
requirements are unnecessary. 
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SECTION 11. AMENDMENT. Subdivision c of subsection 2 of section 
38-14.1-14 of the North Dakota Century Code is amended and reenacted as follows: 

c. The consideration which has been given to maximize the utilization 
and conservation of the coal or commercial leonardite being 
recovered so that reaffecting the land in the future can be minimized. 

SECTION 12. AMENDMENT. Paragraph 2 of subdivision e of subsection 3 of 
section 38-14.1-21 of the North Dakota Century Code is amended and reenacted as 
follows: 

(2) Not materially damage the quantity or quality of water in surface 
or underground water systems that supply these alluvial valley 
floors. This subdivision does not affect those surface coal mining 
operations which on July 1, 1979, produce coal or commercial 
leonardite in commercial quantities and are located within or 
adjacent to alluvial valley floors or have obtained specific permit 
approval by the commission to conduct surface coal mining 
operations within said alluvial valley floors . 

SECTION 13. AMENDMENT. Subdivision b of subsection 4 of section 
38-14.1-21 of the North Dakota Century Code is amended and reenacted as follows: 

b. The commission finds that the proposed surface coal mining operation 
will constitute a hazard to a dwelling house, public building , school, 
church, cemetery, commercial or institutional building, public road, 
stream, lake, or other public or private property other than property 
subject to a coal or commercial leonardite lease. 

SECTION 14. AMENDMENT. Subsections 1 and 1.1 of section 38-14.1-24 of 
the North Dakota Century Code are amended and reenacted as follows: 

1. Conduct surface coal mining operations so as to maximize the utilization 
and conservation of the coal or commercial leonardite being recovered so 
that reaffecting the land in the future through surface coal mining can be 
minimized. 

1.1. Conduct any auger mining associated with surface coal mining operations 
in a manner that will maximize recoverability of coal or commercial 
leonardite and other mineral reserves remaining after mining activities and 
reclamation operations are completed, and seal or fill all auger holes as 
necessary to ensure long-term stability of the area and minimize any 
adverse impact to the environment or hazard to public health or safety. The 
commission may prohibit auger mining if necessary to maximize the 
utilization, recoverability, or conservation of coal or commercial leonardite 
resources, to ensure long-term stability, or to protect against any adverse 
impact to the environment or hazard to public health or safety. 

SECTION 15. AMENDMENT. Subdivision b of subsection 3 of section 
38-14.1-24 of the North Dakota Century Code is amended and reenacted as follows: 

b. The permittee, at a minimum, shall backfill , grade, and compact 
(where advisable) using all available overburden and other spoil and 
waste materials to attain the lowest practicable grade (not to exceed 
the angle of repose) , to provide adequate drainage, and to contain all 
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toxic materials in order to achieve an ecologically sound land use 
compatible with the surrounding region, in those instances where: 

(1) Surface coal mining operations are carried out over a substantial 
period of time at the same location where the operation 
transects the coal or commercial leonardite deposit; 

(2) The thickness of the coal or commercial leonardite deposits 
relative to the volume of overburden is large; and 

(3) The permittee demonstrates that the overburden and other spoil 
and waste materials at a particular point in the permit area or 
otherwise available from the entire permit area are insufficient, 
giving due consideration to volumetric expansion, to restore the 
approximate original contour. 

SECTION 16. AMENDMENT. Subsections 5, 10, and 18 of section 38-14.1-24 
of the North Dakota Century Code are amended and reenacted as follows: 

5. Remove, segregate, and respread suitable plant growth material as 
required by the commission within the permit area. The commission may 
require the permittee to segregate suitable plant growth material in two or 
more soil layers. The commission shall determine the soil layer or layers to 
be removed based upon the quality and quantity of suitable plant growth 
material inventoried by the soil survey required in subdivision t of 
subsection 1 of section 38-14.1-14. Based on the soil survey, the 
commission shall also determine whether other suitable strata are 
necessary to meet revegetation requirements. If other strata can be shown 
to be suitable and necessary to meet revegetation requirements , the 
commission may require the permittee to determine the areal extent of 
other suitable strata within the proposed permit area, and to remove, 
segregate, protect, and respread such material. If the suitable plant growth 
material or other suitable strata cannot be replaced on an approved graded 
area within a time short enough to avoid deterioration of such material, the 
permittee shall stockpile and stabilize such materials by establishing a 
successful cover of quick-growing plants or by other means thereafter so 
that the suitable plant growth material or other suitable strata will be 
protected from wind and water erosion and will remain free from any 
contamination by toxic material. In the interest of achieving the maximum 
reclamation provided for in this chapter, the permittee may, or at the 
discretion of the commission shall , utilize such soil amendments as 
described in of subsection 27 section 38-14.1-02. 

10. Remove or bury all debris and other similar material resulting from the 
operation and bury all mine wastes a-AG ... coal. and commercial leonardite 
processing wastes unless the commission approves the surface disposal 
.of such wastes. If the commission approves the surface disposal of such 
wastes, the permittee shall stabilize all waste piles in designated areas 
through construction in compacted layers, including the use of 
incombustible and impervious materials if necessary, to assure that the 
final contour of the waste pile will be compatible with natural surroundings 
and that the site can and will be stabilized and revegetated according to 
the provisions of this chapter. 
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18. Assume the responsibility for successful revegetation, as required by 
subsection 17, for a period of ten full years after the last year of 
augmented seeding, fertilizing, irrigation, or other work, provided that, 
when the commission approves a long-term intensive agricultural 
postmining land use, the ten-year period of responsibility for revegetation 
commences at the date of initial planting. However, for previously mined 
areas that are affected by remining, the operator's responsibility for 
successful revegetation will extend for a period of five full years after the 
last year of augmented seeding, fertilizing, irrigation, and other work in 
order to assure compliance with the applicable standards. For the 
purposes of this subsection, "previously mined areas" are lands that were 
affected by coal or commercial leonardite mining activities prior to 
January 1, 1970, and "augmented seeding, fertilizing, irrigation, or other 
work" does not include normal conservation practices recognized locally as 
good management for the postmining land use. 

SECTION 17. AMENDMENT. Section 38-14.1-25 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-14.1-25. Prohibited mining practices. 

1. Ne8 permittee may not use any coal or commercial leonardite mine waste 
piles consisting of mine wastes, tailings, coal processing wastes, or other 
liquid or solid wastes either temporarily or permanently as dams or 
embankments unless approved by the commission, after consultation with 
the state engineer. 

2. Ne8 permittee may not locate any part of the surface coal mining and 
reclamation operations or deposit overburden, debris, or waste materials 
outside the permit area for which bond has been posted, except as 
provided in subsection 24 of section 38-14.1-03. 

3. Ne8 permittee may not deposit overburden, debris, or waste materials in 
such a way that normal erosion or slides brought about by natural causes 
will permit the same to go beyond or outside the permit area for which 
bond has been posted. 

SECTION 18. AMENDMENT. Subdivision b of subsection 1 of section 
38-14.1-27 of the North Dakota Century Code is amended and reenacted as follows: 

b. For those surface coal mining and reclamation operations which 
remove or disturb strata that serve as aquifers which significantly 
ensure the hydrologic balance of water use either on or off the mining 
site, the commission , in consultation with other appropriate state 
agencies, shall specify those: 

(1) Monitoring sites to record the quantity and quality of surface 
drainage above and below the minesite as well as in the 
potential zone of influence. 

(2) Monitoring sites to record level, amount, and samples of ground 
water and aquifers potentially affected by the mining and also 
directly below the lowermost (deepest) coal or commercial 
leonardite seam to be mined. 

Page No. 13 15.1008.02008 



(3) Records of well logs and borehole data to be maintained. 

(4) Monitoring sites to record precipitation. 

The monitoring data collection and analysis required by this section 
must be conducted according to standards and procedures set forth 
by the commission in consultation with other appropriate state 
agencies in order to assure their reliability and validity. 

SECTION 19. AMENDMENT. Subsections 1, 3, and 4 of section 38-14.1-37 of 
the North Dakota Century Code are amended and reenacted as follows: 

1. The provisions of this chapter do not apply to any of the following activities: 

a. Extraction of coal or commercial leonardite by a landowner for the 
landowner's own noncommercial use from land owned or leased by 
the landowner. 

b. Extraction of coal or commercial leonardite as an incidental part of 
federal , state, or local government-financed highway or other 
construction under regulations established by the commission. 

3. The commission may provide or assume the cost of training coal..Q[ 
commercial leonardite operators who meet the qualifications in 
subsection 2 concerning the preparation of permit applications and 
compliance with the regulatory program. 

4. An operator who has received assistance under subsection 2 or 3 shall 
reimburse the commission for the cost of the services rendered if the 
commission finds that the operator's actual and attributed annual 
production of coal or commercial leonardite for all locations exceeds three ( 
hundred thousand tons [272155.41 metric tons] during the twelve months 
immediately following the date the operator is issued a surface coal mining 
and reclamation permit. 

SECTION 20. AMENDMENT. Section 38-15-01 of the North Dakota Century 
Code is amended and reenacted as follows : 

38-15-01. Policy. 

It is hereby declared to be in the public interest to foster, encourage, and 
promote the development, production, and utilization of all natural resources of coal, 
commercial leonardite. oil , gas, and subsurface minerals in a manner as will prevent 
waste and allow a greater ultimate recovery of the natural resources, and to protect the 
rights of all owners so that the greatest possible economic recovery of natural 
resources be obtained in the state, to the end that landowners, royalty owners, 
producers, and the general public realize and enjoy the greatest possible good from 
these vital natural resources. 

SECTION 21. AMENDMENT. Section 38-15-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-15-02. Definitions. 

As used in this chapter, unless the context otherwise requires: 
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1. "Coal" means all kinds of coal, and includes what is known as lignite coal, 
unless a contrary intention plainly appears. 

2. "Commercial leonardite" means a dark-colored, soft, earthy rock formed 
from the oxidation of lignite coal. and is produced from a mine that has as 
its only function for supply for purposes other than gasification or 
combustion to generate electricity. 

~ "Commission" means the industrial commission. 

M. "Conflicting interests" means those interests of producers which are in 
conflict, so that full production and utilization by one producer is prohibited 
or impeded by the interests of another producer of a separate natural 
resource. 

4.-5. "Gas" means all natural gas and other fluid hydrocarbons not hereinbelow 
defined as oil. 

&.-6. "Natural resources" means coal, oil, gas, and subsurface minerals as 
defined herein. 

&.L "Oil" means crude petroleum oil and other hydrocarbons, regardless of 
gravity, which are produced at the wellhead in liquid form, and the liquid 
hydrocarbons known as distillate or condensate recovered or extracted 
from gas other than gas produced in association with oil and commonly 
known as casinghead gas. 

-7:-8. "Owner" means the person who has the right to produce natural resources 
either for that person or others. 

8-:9. "Person" means any natural person, corporation, limited liability company, 
association, partnership, receiver, trustee, executor, administrator, 
guardian, fiduciary, or other representative of any kind, and includes any 
department, agency, instrumentality, or political subdivision of the state. 
The masculine gender, in referring to a person, includes the feminine and 
the neuter genders. 

9-:-10. "Producer" means the owner of a well or wells, or mine or mines, capable 
of producing coal , commercial leonardite. oil, gas, or subsurface minerals. 

4-0-:-11. "Subsurface minerals" means all naturally occurring elements and their 
compounds, volcanic ash, precious metals, carbonates, and natural 
mineral salts of boron, bromine, calcium, fluorine, iodine, lithium, 
magnesium, phosphorus, potassium, sodium, thorium, uranium, and sulfur, 
and their compounds but does not include sand and gravel and rocks 
crushed for sand and gravel. 

.:J..:1-:.12. 'Waste" means the inefficient utilization of reserves of oil, gas, subsurface 
minerals,--et= coal, or commercial leonardite. as the case may be. 

SECTION 22. AMENDMENT. Section 38-18-05 of the North Dakota Century 
Code is amended and reenacted as follows: 
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38-18-05. Definitions. 

In this chapter, unless the context or subject matter otherwise requires: 

1. "Agricultural production" means the production of any growing grass or 
crop attached to the surface of the land, whether or not the grass or crop is 
to be sold commercially, and the production of any farm animals, including 
farmed elk, whether or not the animals are to be sold commercially. 

2. "Disturbed" means any alteration of the topsoil of the land whether the 
alteration is for the purpose of exploring for coal or commercial leonardite. 
or for the purpose of carrying out an actual mining operation. 

3. "Mineral developer" means the person who acquires at least seventy-five 
percent of the mineral rights or a lease of at least seventy-five percent of 
the mineral rights for the purpose of extracting or using the mineral for 
nonagricultural purposes. 

4. "Mineral estate" means an estate in or ownership of all or part of the 
minerals under a specified tract of land. 

5. "Mineral lease" means any lease which purports to convey the minerals or 
rights relating to the minerals under a specified tract of land separate from 
the surface, and any other type of lease which gives or conveys rights to 
minerals. 

6. "Mineral owner" means any person or persons who presently own the 
mineral estate, their successors, assigns, or predecessors in title, under a 
specified tract of land by means of a mineral deed, or by an exception or 
reservation in the deed, grant, or conveyance of the surface, or by any 
other means whatsoever. 

7. "Minerals" means coal or commercial leonardite. 

8. "Mining operation" means any type of activity, the aim of which is to 
discover the presence of minerals, or to remove the minerals so 
discovered from their original position on or in the land by any means 
whatsoever. 

9. "Surface estate" means an estate in or ownership of the surface of a 
particular tract of land. 

10. "Surface owner" means the person or persons who presently have valid 
title to the surface of the land, their successors, assigns, or predecessors 
in title, regardless of whether or not a portion of the land surface is 
occupied for a residence. 

SECTION 23. AMENDMENT. Section 38-18-07 of the North Dakota Century 
Code is amended and reenacted as follows: 

38-18-07. Surface damage and disruption payments. 

1. Unless the mineral lease, surface lease, or consent statement executed by 
the surface owner provides for payments to the surface owner, the mineral 
developer shall annually pay to the surface owner a sum of money equal to 
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the amount of damages sustained by the surface owner for loss of 
agricultural production caused by mining activity, provided that it can be 
shown that the land disturbed or to be disturbed has regularly been used 
for agricultural production. The amount of damages may be determined by 
any formula mutually agreeable between the surface owner and the 
mineral developer. The payments contemplated by this section only cover 
land actually mined, disturbed, or to be mined during the year or years 
during which agricultural production was actually interrupted and which 
land has not been restored to the level of agricultural productivity required 
by the plan submitted pursuant to chapter 38-14.1 . The payments to be 
made hereunder must be made before December thirty-first of that 
calendar year in which the loss occurred. 

2. Unless waived by the owner of a farm building , if the coal or commercial 
leonardite removal area of a surface mining operation comes within five 
hundred feet [152.4 meters] of any farm building, the mineral developer 
shall pay to the owner of the farm building either the fair market value of 
the farm building or the entire cost of removing the farm building to a 
location where the coal or commercial leonardite removal area of the 
mining operation will not come within five hundred feet [152.4 meters] of 
such building or buildings. The payments contemplated hereunder are in 
addition to any payments required by the terms of any mineral lease, 
unless the surface owner is a party to the lease and the lease provides for 
damages as contemplated in this subsection in an amount not less than 
the amount which would be recoverable under this section . 

3. The rights granted to the surface owner by this section are hereby 
declared to be absolute and unwaivable, except as provided in subsection 
2. Any instrument which purports to waive rights granted by this section is 
null and void and of no legal effect. 

SECTION 24. AMENDMENT. Section 57-61-01 of the North Dakota Century 
Code is amended and reeacted as follows: 

57-61-01. Severance tax upon coal - Imposition - In lieu of sales and use 
taxes - Payment to the tax commissioner. 

There is hereby imposed upon all coal severed for sale or for industrial 
purposes by coal mines within the state a tax of thirty-seven and one-half cents per ton 
of two thousand pounds [907.18 kilograms]. StlGA-The severance tax is in lieu of any 
sales or use taxes imposed by law. Each coal mine owner or operator shall remit 
stleflthe tax for each month, within twenty-five days after the end of each month, to the 
state-tax commissioner upon suchon reports and forms as the tax commissioner 
deems necessary. For the purposes of this chapter, commercial leonardite is taxed in 
the same manner as coal. 

SECTION 25. AMENDMENT. Section 57-61-01.2 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-61-01.2. When coal or commercial leonardite considered severed. 

Coal or commercial leonardite is considered to be severed for the purposes of 
this chapter when it is first removed from where it was placed by nature, unless within 
thirty days of first removal it is placed into a long-term inventory storage deposit, in 

Page No. 17 15.1008.02008 



which case it is considered to be severed when removed from the deposit or it is 
pledged as collateral on a loan. A long-term inventory storage deposit is one which is 
so identified in a mining plan approved by the public service commission pursuant to 
chapter 38-14.1 and which as part of that plan is covered with soil and subjected to 
reclamation requirements during the time it serves as a deposit and before coal or 
commercial leonardite is removed therefrom. 

SECTION 26. AMENDMENT. Subsection 1 of section 57-61-01 .5 of the North 
Dakota Century Code is amended and reenacted as follows: 

1. There is imposed upon all coal or commercial leonardite severed for sale 
or for industrial purposes by coal or commercial leonardite mines within the 
state a tax, separate from and additional to the tax imposed by section 
57-61-01, of two cents per ton of two thousand pounds [907.18 kilograms]. 
All of the provisions of this chapter for administration of the coal or 
commercial leonardite severance tax apply to the tax imposed under this 
section. The state tax commissioner shall transfer revenue from the tax 
imposed by this section to the state treasurer for deposit in a special fund 
in the state treasury, known as the lignite research fund. Such moneys 
must be used for contracts for land reclamation research projects and for 
research, development, and marketing of lignite and products derived from 
lignite. The industrial commission shall adopt rules for submission and 
consideration of research, development, and marketing proposals and 
entering into contracts under the lignite research, development, and 
marketing program. 

SECTION 27. AMENDMENT. Section 57-61-01.7 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-61-01.7. Severance tax reduction for coal or commercial leonardite 
mined for out-of-state shipment. 

For coal or commercial leonardite subject to taxes under this chapter which is 
shipped out of state after June 30, 2001: 

1. The coal or commercial leonardite is subject to thirty percent of the taxes 
imposed under section 57-61-01 and the entire revenue under this 
subsection must be deposited in the coal development trust fund for use as 
provided in subsection 1 of section 57-62-02 and allocation to the lignite 
research fund as provided in subsection 2 of section 57-61-01.5. 

2. In addition to the taxes under subsection 1, the coal or commercial 
leonardite may be subject to up to seventy percent of the severance taxes 
imposed under section 57-61-01 at the option of the county in which the 
coal or commercial leonardite is mined. The board of county 
commissioners, by resolution , may grant to the operator of a mine from 
which the coal or commercial leonardite is shipped out of state a partial or 
complete exemption from this portion of the severance tax. Any tax 
revenue from full or partial taxation under this subsection must be 
allocated to the county under subsection 2 of section 57-62-02. 

3. Taxes imposed under section 57-61-01.5 apply to coal or commercial 
leonardite subject to this section and must be allocated as provided in 
section 57-61-01.5. 
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SECTION 28. AMENDMENT. Section 57-61-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-61-02. When tax due - When delinquent. 

The severance tax as provided in this chapter is due within twenty-five days 
after the end of each month, and if not received by the twenty-fifth day, becomes 
delinquent and must be collected as herein provided. The tax commissioner, upon 
request and a proper showing of the necessity therefor, may grant an extension of 
time, not to exceed fifteen days, for paying the tax, and when such a request is 
granted, the tax is not delinquent until the extended period has expired. The tax 
commissioner shall require a report to be filed monthly by each owner or operator of a 
coal or commercial leonardite mine, in such form as the tax commissioner may specify, 
to list a full description of the mine, the number of tons of coal or commercial leonardite 
severed, the amount of tax due and remitted, and any other information deemed 
necessary by the tax commissioner for the proper administration of this chapter. 

SECTION 29. AMENDMENT. Section 57-61-03 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-61-03. Powers of state tax commissioner. 

The state tax commissioner has the power to require any person engaged in 
such production , and the agent or employee of such person, or purchaser of such coal 
or commercial leonardite, or the owner of any royalty interest therein, to furnish any 
additional information the tax commissioner deems necessary for the purpose of 
correctly computing the amount of said tax; to examine the books, records, and files of 
such person; to conduct hearings and compel the attendance of witnesses, the 
production of books, records, and papers of any person; and to make any investigation 
or hold any inquest deemed necessary to a full and complete disclosure of the true 
facts as to the amount of production from any coal or commercial leonardite mine or of 
any company or other producer thereof and as to the rendition thereof for taxing 
purposes. 

SECTION 30. AMENDMENT. Subsection 1 of section 57-61-04 of the North 
Dakota Century Code is amended and reenacted as follows: 

1. The tax commissioner has the power and authority to ascertain and 
determine whether or not any return or remittances filed with the tax 
commissioner are correct, and if the owner or operator has made an 
untrue or incorrect return or remittance or has failed to make the required 
return, the tax commissioner shall ascertain the correct amount of taxes 
due and give immediate notice to the owner or operator filing the incorrect 
return or remittance or who failed to file the required return. Any coal or 
commercial leonardite mine operator or owner receiving notice from the tax 
commissioner that the owner or operator has filed an incorrect return or 
remittance or failed to file the required return shall remit the tax assessed 
by the tax commissioner within fifteen days of such notice unless within 
fifteen days of the notice such person makes application in writing to the 
tax commissioner for a hearing under chapter 28-32 before the tax 
commissioner. The tax becomes delinquent if within fifteen days of the 
notice it is not paid or an application for a hearing is not made. Taxes 
assessed by decision of the tax commissioner pursuant to chapter 28-32, if 
not paid, become delinquent five days after the time for appeal from the tax 
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commissioner's decision has expired, except that if an appeal from the tax 
commissioner's decision is taken to the district court of Burleigh County, 
such taxes if not paid become del inquent five days fol lowing final judicial 
determination ." 

Renumber according ly 
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