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Minutes: 1, 2, 3, 4 

Chairman K. Koppelman opened the hearing on HB 1177. 

Representative Maragos: I introduced the bill at the request of a constituent. The bill adds 
real property to the collection of property by affidavit. Currently, it only refers to personal 
property. The individual that asked me to put this bill in said they had property in a small 
community that did not fit under this particular section of law. He wanted to know if there 
was a way to fix it, because the property really is of such little value that it wasn't worth going 
through the process. Testimony #1 from a former chairman of Senate Judiciary had been 
faxed to me which was read (2:00-4:05). I want someone to figure out how we can figure out 
how to do this. 

Opposition: 

Marilyn Foss, General Counsel to ND Bankers Association, appeared in opposition. She 
is offering #2 which was the amendment referenced by Rep. Maragos to modify every 
reference in real estate in the bill to read unencumbered real estate. From the perspective 
of banks, _of complex procedures can be desirable, but we think oversimplification of those 
procedures especially when there is a mortgage on the property would have the potential to 
create a lot of confusion and disruption in real estate financing. For that reason, we simply 
proposed to amend every reference to real estate to provide that to be subject to this small 
estate collection procedure. It had to be unencumbered. One thing about the probate 
process is that it is both the process for transferring properties to the people who should be 
the heirs and receive that property, and it is also the process for paying debt. 

Representative Klemin: (8:10) He went through the bill on the probate part of the code and 
has to do with collection and discussed. (9: 19) How is this going to be done if it is at all 
feasible? 

Marilyn Foss: I am not a probate or real estate attorney, so I don't know. 
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Representative Klemin: I have a question relating to your amendment. You heard that they 
want to add oil and gas minerals to this bill. I am not sure we need to add it since it is 
determined real property now. Your amendment would apply to encumbered oil and gas 
interests. Is that correct? 

Marilyn Foss: That would be my understanding too. I think that is a really good Segway to 
why encumbered real estate should not be subject to small estate collection procedures. 
Encumbrances create complexity, and I am pretty sure there are many people in the 
Northwest that had the experience during the oil years of finding out that all of these valueless 
minerals that we didn't bother to transfer or include in probate proceedings turned out not to 
be so valueless. Real estate is a different beast, and there are complexities and that, 
particularly if it is encumbered, we should be encouraging people to seek out advice. 

Representative Klemin: So, we have unencumbered real property, and the person who is 
in possession of that property is someone other than a decedent, but this person who is 
delivering the affidavit claims it was the decedent's property. How is the person in possession 
who is supposed to deliver this unencumbered real property know that it is unencumbered 
real property? 

Marilyn Foss: He is supposed to go look just as anybody who serves as a personal 
representative is charged with investigating matters that are pertinent to the estate. One of 
those is the existence of creditors. That is part of your job that you took on. 

Representative Klemin: There is no personal representative in this particular situation . 

Marilyn Foss: I think the person giving the affidavit is clothed with the powers of a personal 
representative . 

Representative Klemin: He read Lines 19-20 of the bill. This person is just collecting it, 
claiming he is entitled to it. 

Marilyn Foss: There are other sections of the small collection procedure, and the person 
who is handing over the estate does have the powers and obligations of a personal 
representative. 

Representative Vetter: (17: 10) This is for states under $50,000. This is basically a lower 
form of probate? (18:05) 

Marilyn Foss: At inception the amount was less than $15,000, so it has been raised to 
$50,000. The other thing about personal property assets is people use this to take an affidavit 
to the bank, and the bank is able to pay out, let's say, your balance of your checking account 
of $3,000. You get money, and can just divide it up without anymore. People like the 
simplicity of not having, at least in theory, to contact counsel, go to the court, and start an 
informal probate proceeding. I think, in most instances, that is correct. 

Representative Vetter: By adding the word "unencumbered" before all these is saying that 
if you have debt on that real property, it doesn't go through this process? 
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Marilyn Foss: Yes. That is the goal of my amendment. We have a number of processes 
that have been put in place in addition to this to simplify probate procedures. All of those you 
could continue to use. 

Representative Jones: If I die and I want it all to go to my wife whether it is encumbered or 
not encumbered, you are saying there are processes in place that are easy to go through 
now. What exactly is the process if it is not encumbered? 

Marilyn Foss: The first step is to have a will. If you do not have a will, the state will determine 
how your property will be divided. She discussed probate in detail. (Stopped 23:50) 

Representative Jones: This amendment will cause everyone that owed me money would 
be aware of that. How strongly do you feel about the stuff that is encumbered in this process? 

Marilyn Foss: I think there are problems with including real estate in this small estate 
collection by affidavit procedures. There is a risk of confusing simplicity and ease with you 
don't have to do anything, and that is not correct. My purpose is to point out problems that 
affect bankers. The title issues are real issues. If someone who has collected real estate by 
affidavit comes to a bank and would like to pledge that for a loan, the bank will look at the 
title, and they will say your title is all messed up. We don't take that. You need to fix it, and 
you get to pay for fixing it before we will even consider it. While I think that is a real problem, 
I am not sure it is a real problem for banks. 

Representative Jones: For instance, if I have a town lot that is valued at about $20,000 or 
$30,000 and have one more payment on that lot, it is encumbered because I had one 
payment. If my wife isn't made aware of that and she misses that payment_. I think this is 
good legislation for these people. 

Marilyn Foss: The process you are describing where all the creditors step forward is more 
part of the probate process. I don't think we get too many notices to creditors on small estates 
that are used by this. There are procedures that have to be followed after 30 days. 

Representative Vetter: This is basically a way to do probate to transfer so you don't have 
to hire an attorney. By adding the real estate will no longer make it simple. By adding 
unencumbered, you can have real estate in there but only if it is a simple transfer. Am I 
correct in what I am saying? 

Marilyn Foss: It is not necessarily correct that if you die your property just goes to your wife. 
It is possible for that to happen depending on how the property is owned. I think Rep. 
Maragos described the situation where this interest in this came up exactly-a small lot in a 
small community. 

Representative Nelson: I assume a workman's lien would also be an encumbrance? 

Marilyn Foss: Yes, there is checking to do with real estate, because we have built a whole 
system of laws that regard real estate as being a different class of property. 

Chairman K. Koppelman: Can it also include joint tendency? Is that an encumbrance? 
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Marilyn Foss: Jointly held property is a non-probate item. If people are joint owners with 
rights of survivorship, they have an undivided interest in the property and when one of them 
dies, the ownership interest of the survivor simply swells to take the whole thing. That is not 
a probate asset at all. 

Chairman K. Koppelman: It could be two other people that own a half interest in this 
property. How would that work? 

Marilyn Foss: When people own property as tenants in common, they each own an 
undivided portion of the property and when they die, their undivided portion is actually a 
probate asset. I think it could be considered an encumbrance. It certainly brings up another 
reason why real property is generally in a different category. 

Chairman K. Koppelman: You are really in opposition to the bill? 

Marilyn Foss: It might be a step too far without consideration for just the kind of complexities 
that we are having. If you put the amendment on the bill, that would resolve the opposition 
to the bill as written by the North Dakota Bankers' Association. 

Blaine Johnson, Partner of Crowley Fleck Law Firm appeared in opposition. Testimony 
#3 (37:44-51 :30) . 

Representative Klemin: On the issue of encumbrance, does the word unencumbered 
include such things as tax and judgement liens? 

Blaine Johnson: While a judgement lien may not be within the real property records of the 
recorder's office, it is of record and any title examiner is well advised to check not only the 
recorder's office but the clerk of courts for those judgements as well as any federal or state 
tax liens. Those are encumbrances on the property. 

Representative Klemin: So they are going to have to look at judgement liens, federal tax 
liens, tax liens, and many other things? 

Blaine Johnson: That is correct, including the child support lien which has its own database. 

Representative Klemin: I think that is something under federal law too, on child support 
liens. 

Blaine Johnson: It is a ND statue that we must search the child support lien registry. 

John Ward, Lobbyist for the ND Land Title Association appeared in opposition. The title 
industry is the last person who has their stamp on the marketability of that title. We are 
echoing some of those concerns that Mr. Johnson had. 

Debbie Kroshus, Burleigh County Recorder appeared in opposition . Testimony #4. 
(56: 15-58:00) 

No Neutral. 
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The hearing was closed . 

Chairman K. Koppelman: We had a previous request to recess it because there is 
additional information coming in, but I think we can distribute that to the committee when it 
comes and we won't take action on that immediately as a result of anticipating that. 
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Minutes: 

Chairman K. Koppelman: Reopened the meeting on HB 1177. 

Motion made to adopt the amendment by Representative Maragos: Seconded by 
Representative Paur 

Discussion: 

Representative Magrum: I don't understand why you would have it un encumbered 
because if it is an estate of less than $50,000 there might be a small bank loan on the land, 
but that would still be part of the estate. 

Chairman K. Koppelman: They are saying if something is encumbered it could not be 
conveyed in this manner if the bill were to pass. The bankers were worried that it might be 
conveyed in this way and whoever has the note or mortgage might get left holding the bag. 

Representative Magrum: They could just pay off the bank, but this would still be under 
that one bill. If we could just use an affidavit. 

Chairman K. Koppelman: What I someone had a large bank account, but a smaller loan 
on a lot, could they go pay off the loan on the lot and then it would be un encumbered. I 
favor the amendment because the un encumbered makes sense. 

Representative Vetter: I think this amendment makes it better, but I don't think it solves the 
issue. 

Representative Maragos: You want to make it better so you do the amendment knowing 
full well you won't support the bill in committee. I think we should do the amendment. 
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Representative Klemin: Un encumbered means it has no other liens on it at all. Judgement 
attached to the property by operation of law so whoever is going out and trying to pass this 
property by affidavit better do a thorough search of the land title and other records in the 
courthouse to be sure there aren't any liens or mortgages on there; otherwise under that 
amendment they would be encumbered. 

Voice vote carried. 

Do Not Pass As Amended by Representative Roers Jones: Seconded by Rep. Satrom 

Representative Vetter: People could have solved this with a will and I am going to be a yes 
vote on that. 

Representative Magrum: I think if we could make it simpler for people who don't have the 
funds for less than $50,000 it would be easier to transfer title. 

Representative Satrom: If it is not a marketable title which is the intention on the title, I 
don't believe you have done them a service. 

Representative Maragos: When the constitution came to me I introduced this bill. I tried 
hard to get people to change. When we are deciding policy that should not be an important 
factor. We must never lose fact of what the best policy is for the ordinary citizen for ND. 

Representative Klemin: This bill is going to cost more than it would save. If this happens 
you would have an unmarketable title. A quick claim deed is the quickest way to do this and 
when the person dies just record it. We also did a transfer in death deed act which is another 
very simple estate planning thing that doesn't cost much money at all. 

Representative Vetter: There is also the ability to abuse this law where they are talking 
about not having a marketable title. 

Roll Call Vote: 13 Yes 2 No 0 Absent Carrier: Rep. Paur 
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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1177 

Page 1, line 9, after the first underscored comma insert "unencumbered" 

Page 1, line 11, after the underscored comma insert "unencumbered" 

Page 1, line 22, after "of" insert "unencumbered" 

Page 2, line 7, after the first underscored comma insert "unencumbered" 

Page 2, line 10, after the first underscored comma insert "unencumbered" 

Page 2, line 12, after the first underscored comma insert "unencumbered" 

Renumber accordingly 

Page No. 1 17.0417.02001 
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D Do Pass D Do Not Pass D Without Committee Recommendation 

Other Actions: 

D As Amended 
D Place on Consent Calendar 
D Reconsider 

D Rerefer to Appropriations 
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Representatives Yes No Representatives Yes 

Chairman K. Koppelman Rep. Hanson 
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If the vote is on an amendment, briefly indicate intent: 

No 
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Rep. Johnston /_ 
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Module ID: h_stcomrep_10_001 
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Insert LC: 17.0417.02001 Title: 03000 

REPORT OF STANDING COMMITTEE 
HB 1177: Judiciary Committee (Rep. K. Koppelman, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended , recommends DO NOT 
PASS (13 YEAS , 2 NAYS, 0 ABSENT AND NOT VOTING). HB 1177 was placed on 
the Sixth order on the calendar. 

Page 1, line 9, after the first underscored comma insert "unencumbered" 

Page 1, line 11 , after the underscored comma insert "unencumbered" 

Page 1, line 22, after "of' insert "unencumbered" 

Page 2, line 7, after the first underscored comma insert "unencumbered" 

Page 2, line 10, after the first underscored comma insert "unencumbered" 

Page 2, line 12, after the first underscored comma insert "unencumbered" 

Renumber accordingly 

(1 ) DESK (3) COMMITTEE Page 1 h_stcomrep_ 10_001 
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Jim Maxson < maxsonlaw@minot.com > 
Sat 1/14/2017 10:51 AM 

To: Maragos, Andrew G.; 

Cc: mjkuhnn@minot.com; 

You forwarded this message on 1/14/2017 11 :24 AM. 

#1 
J J 77 

)-/7-J 7 
*REPLY ALL ~FORWARD 

Page 1of1 

Mark as unread 

CAUTION: This email originated from an outside source. Do not click links or open attachments 

unless you know they are safe. 

Dear Representative Maragos, Thank you for sponsoring HB 1177. Because I only received notice of 

the January 1ih hearing on January 121h and I have several appointments on the 1ih the 
rescheduling of which would cause inconvenience to clients, I wi ll not be able to be present in 

Bismarck on January 1ih. That said, please make this email a matter of public record as a part of the 
testimony regarding HB 1177. You have made me aware of the financial community desiring an 
amendment to limit the real property in question to "unencumbered" real property. I bel ieve that to 
be a reasonable amendment. As a member of the board of directors of a North Dakota bank myself, 
I see their point. Additionally, I suggest a further amendment to include "oil, gas and other mineral 
interests". Although oil, gas & other mineral interests are in fact real property in many instances, it 
has been our experience that different companies get various opinions from their in house counsel 
on that subject. Adding oil, gas and other minerals would prevent headaches for our clients( not the 
least of which would be more billable hours). Having been a licensed North Dakota lawyer since 
1973, it has been my experience that where a decedent had only nonproducing mineral interests of 
questionable value and/or lots in very small municipalities of little value, the cost of probate to 
transfer such assets to the heirs of a decedent are cost prohibitive. Their Hobbesian choices are 
therefore to not transfer the assets or to pay more to probate them then they are worth. Passage of 
HB 1177 as amended would be of great public service to citizens of North Dakota who are either 
being over lawyered or under lawyered. If only I had had the sense to recognize this issue years ago 
when I had the honor of serving on the Senate Judiciary Committee for eight years. Thank you again 
very much and thanks to your fellow committee members for their public service. Jim Maxson 
R. James Maxson 
Maxson Law Office 
1015 S. Broadway, Ste. 15 
Minot, ND 58701 
(Tele) 701-839-6704 
(Fax) 701-852-8782 

CONFIDENTIALITY NOTICE: This electronic message is intended to be viewed only by the individual or 
entity to whom it is addressed. It may contain information that is privileged, confidentia l and exempt 

https://webmail.state.nd.us/owa/ J 1/17/2017 
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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1177 

(Offered by Marilyn Foss on behalf of the North Dakota Bankers Association) 

Page 1, line 9, after the first comma, insert "unencumbered" 

Page 1, line 11, after the comma, insert "unencumbered" 

Page 1, line 22, after "of', insert " unencumbered" 

Page 2, line 7, after the fourth comma, insert "unencumbered" 

Page 2, linelO, after the first comma, insert "unencumbered" 

Page 2, line 12, after the fourth comma, insert "unencumbered" 

Renumber accordingly 

L 
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Chairman Kim Koppelman 
House Judiciary Committee 

Blaine T. Johnson 
I 00 West Broadway, Suite 250 

PO Box 2798 
Bismarck, ND 58502-2798 

701.223.6585 

TESTIMONY OF BLAINE T. JOHNSON 
IN OPPOSITION TO HB 1177 

Chairman Koppelman and members of the Judiciary Committee, good morning. My name is 
Blaine Johnson and for those of you who do not know me, I am a partner at the law firm of Crowley 
Fleck PLLP in Bismarck, North Dakota. I have been in private practice for 14 years focusing on 
real estate related matters, banking, estate planning and probate. I am a member of the Real 
Property Section of the State Bar Association N01ih Dakota, a member of the mineral title 
standards committee, and a member of the legislative committee. I have presented seminars across 
the United States on No1ih Dakota real property issues ranging from construction liens, oil and gas 
leasing, mineral title issues, and probate. I have also authored a law review article on North 
Dakota's Marketable Title Act and other real estate title issues for the University of North Dakota 
Law Review. 

I testify in opposition to HB 1177 for many reasons. While I understand and appreciate the desire 
to provide low cost, simple methods to avoid probate it should never be done in a manner that 
jeopardizes the integrity of real estate title. 

The Affidavit of Collection provisions were intended to handle small financial accounts or de 
minimus personal property that the decedent had forgotten to include in his or her estate plan or 
made transfer on death/pay on death/beneficiary designations. The statute was originally limited 
to estates having a value of less than $15,000.00 and included personal property items that would 
be easily valued (the account balance). 

Real prope1iy transfers, however, are governed by other laws including N.D.C.C. § 47-10-01 
which states that "An estate in real property, other than an estate at will or for a term not exceeding 
one year, can be transferred only by operation of law or by an instrument in writing, subscribed by 
the party disposing of the same or by the party's agent thereunto authorized by writing." This has 
been in fact the law for centuries. First year law students will learn the term livery of seisin, a 
ceremony of sorts in which the owner of the property and the grantee stood upon the property and 
the owner picked up a clump of soil and handed it to the grantee effectuating the transfer. The 
process by which an owner conveys to a grantee creates a chain of title evidencing ownership from 
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one party to the next. When that owner of real property is deceased, the appropriate method of 
conveyancing is identified through the probate process wherein the court appoints an agent to 
represent the estate of the decedent - the personal representative. The personal representative has 
all of the authority of the decedent. The probate process provides safeguards for both the heirs or 
devisees of the decedent and the decedent ' s creditors. It is a time tested and well vetted process. 
Our courts have interpreted the provisions, there is adequate oversight and in simple cases of 
limited assets without adversity, is uncomplicated and while having a cost - is not overly 
expensive. 

This bill, if enacted into law, flips the process of conveyancing on its head. Instead of a property 
owner conveying to a third party, it is the third party that Jays claim to the property by way of 
affidavit. First and foremost, an affidavit is simply written declaration under oath made without 
notice to the adverse party. See N.D.C.C. § 31-04-02. An affidavit does not convey property. It 
does not have the proper words of conveyancing or grant. Even when affidavits are used to reflect 
the termination of joint tenancy or a life estate, it is the deed that created the real property interest 
not the affidavit. The affidavit merely reports the facts causing the joint tenancy or life estate to 
terminate. 

In collecting property of a decedent, the claimant must provide the affidavit to the person having 
possession of the prope11y. That in and of itself raises a problem with real property. The one in 
proper possession ofreal property upon the death of the owner, with limited exception, is the court 
appointed personal representative. There is no one to receive this affidavit and to tum over 
possession of the property to the affiant. This bill does not identify the manner in which the estate 
is to be valued or even require proof of the decedent's death. It does not provide a mechanism for 
recording of the affidavit or require attachment of a certified death certificate. This bill does not 
provide any safeguards to the heirs, devisees, interested parties, or creditors of the decedent's 
estate. There is no requirement of notice to interested pai1ies of the decedent. It does not even 
require that the affidavit be verified and attested to under the penalty of perjury. As is, it is ripe 
for fraud, mistake, and improper use. 

I have examined hundreds of abstracts and completed numerous oil and gas title opinions. Jn the 
course of doing so I have reviewed countless Affidavits of Heirship. A significant majority of 
these affidavits are incomplete, inaccurate or otherwise contradict other information of record . 
The affiant may exclude the black sheep of the family, may reference a will but not disclose who 
the appropriate devisees are, may include step-children but not biological children, or will not 
identify an heir that was alive at the time of decedent's death and entitled to distribution, but had 
passed away prior to the affidavit being executed. An out of state affiant may use the laws of his 
or her state to answer questions about the succession of the decedent's interest rather than the laws 
of North Dakota. Creditors may try to usurp the interest of heirs or devisees by collecting property 
outside of the claims process established by the Uniform Probate Code. The potential for this 
process to be misused should cause great concern to anyone interested in preserving and protecting 
the ownership of real property for those rightfully entitled to the same. 

Finally, even if the claimant were to do everything required under this bill and do so accurately, 
the claimant would not have estab lished marketable title to real estate. N.D.C.C. § 30.1-23-02 
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provides that the claimant is answerable and accountable therefor to any personal representative 
of the estate or to any other person having a superior right. That is to say that the ownership of 
such a claimant is subject to the claims of a personal representative that may be appointed at some 
time in the future or some other heir or devisee who has a superior interest in the real property. In 
fact there is no provision within the bill or the laws amended thereby which actually causes a 
change of ownership of the real property. The statute provides for possession of the asset, but not 
necessarily its ownership. The statute dictates only a transfer agent of any security is required to 
re-title such security. 

To the extent this bill is amended to reflect "unencumbered" real estate we must be mindful that 
an encumbrance is anything that impairs the ownership of the prope1iy. Encumbrances include 
not only mortgages or liens, but oil and gas leases, restrictive covenants, easements for roads, 
utilities or other purposes. A claimant would necessarily be required to search not only the records 
of the county recorder, but also the clerk of courts, child support lien registry, bankruptcy filings 
and the like. This amendment may protect to an extent lienholders from such affidavits, but it will 
only complicate the process and create further litigation in showing that the affidavit somehow did 
not apply to the real property because of an encumbrance, and may cause problems when such 
lienholders attempt to foreclose; ie. must notice be given to a claimant through this affidavit as 
well as the mortgagor? 

While creating avenues for the administration of small estates is important and admirable; North 
Dakota Courts have developed self-help forms for those insistent upon avoiding legal fees to 
complete the process accurately. This bill, if enacted, will not simplify the process; it will cause 
title problems and deteriorate the integrity of the land title records all for the benefit of a few. The 
costs of such problems greatly outweigh the cost of transferring real property the right way. The 
way that has been vetted and used for well over 100 years. 

For these reasons and the many other reasons identified by those testifying today, I respectfully 
ask this committee to resolve to DO NOT PASS HB 1177. 



• TO: Chairman Kim Koppelman 

Judiciary Committee 

From: Debbie Kroshus, Burleigh County Recorder 

RE: HB 1177 

Chairman Koppelman, and Committee Members, 

My name is Debbie Kroshus and I am the Burleigh County Recorder. I am here to oppose HB 1177, A bill 

for an act to amend and reenact 30.1-23-01 and 30-1-23-02 of the North Dakota Century Code, relating 

to the collection of property by affidavit and the effect of the affidavit. I would like to take this 

opportunity to request a Do NOT Pass on HB 1177. 

• SECTION 1. AMENDMENT. I strongly oppose the request for adding "real property" to paragraph 1, 

lines 9 and 11 of page 1. When adding " real property" to this chapter addressing collection of property 

by affidavit it makes for an unintended consequence of clouding title. Line 22 and 23 of page one adds 

paragraph 1.e "A description sufficient to identify each tract of real property owned by the decedent at 

the time of the decedent's death." causes great concern as it does not define an adequate, complete 

legal description but rather may suggest a brief description of the legal pertaining to the property. This 

could make it very difficult to identify which actual property is being transferred. It is unclear if this bill 

requires recordation of an affidavit with the county recorder for the real property. 

SECTION 2. AMENDMENT again adds "real property" and appears to allow for title to transfer on real 

property with an affidavit. If presented for recording, an affidavit would not be sent over to the 

Auditor's office to check taxes or change names on the tax rolls. NDCC 11-18-02.1. "Duty of recorder to 

• notify county auditor of certain transactions - Correction of tax rolls" says we "notify the county auditor 



, 

• 

• 

• 

of the filing of deeds, patents, plats and vacation of plats, streets, or roads at the time such documents 

are filed in the recorder's office". It does not mention notification of affidavits. When we send sut h 

documents to the Auditor, they verify an accurate legal description and update their tax rolls. The 

county recorder receives several different types of affidavits for recording on a number of different 

issues but we should not be tasked with the determination if an affidavit is transferring title. 

There are many other chapters in NDCC that address what legally needs to be completed before transfer 

of title can be complete and this bill clouds several other requirements. 

Therefore I strongly urge a DO NOT PASS on HB 1177. 

Thank you for your time. 

Do you have any questions for me? 




