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Explanation or reason for introduction of bill/resolution:

Resulting to reasonable accommodations for service animals in rental dwelling units; and to
provide a penalty.

Minutes: Attachments 1-14.

Chairman Klemin: Opened the hearing on HB 1272.

Rep K. Koppelman, District 13: Introduced HB 1272. This bill deals with specifically with
the issue of service animals. The reason for the bill as in the state law and federal law, as a
landlord you can have restrictions on places you rent, you can have policies like no pets
however, there has to be provisions for people who need a service animal or with a disability
to have an exception to that. The problem is that it has been abused by people who really
don’t qualify for that kind of an exception. We want to protect the rights of those who
legitimately have this need, we also want to not allow the people who don’t really need it to
have that exception. The bill will tighten the law a little bit on this issue and have some
consequences for someone who falsely claims to have a condition that requires a service
animal. We have done that in a couple ways in the bill, one is through definition and another
is to add a criminal penalty which would be a Class B misdemeanor if a person falsely claims
to have the need of a service animal. The piece of the bill would be a fee which could be a
damage fee in rental circumstances. What the bill attempts to do to ensure the rights of those
who need to be protected and to make sure no one else is abusing those rights. Federal law
is much more broad. But the problem seems to be, that there is an individual that went on
line and in a matter of minutes who got diagnosed as depressed and certified for a service
animal. People are going on the internet and for a few dollars they can find a social worker
in California, for example, to say “yes” you need one of these. This is the kind of abuse we
are trying to avoid. 06:15

Rep. Beadle: The language about the documentation must originate from medical
professional licenses certified in this state but we are on a border city. Are you familiar with
whether or not most psychologists or behavioral health people licensed in the Moorhead side
of the river, do they typically also have licenses in North Dakota. With the terms of our
colleges we have a number of students that cross the river consistently.
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Rep K. Koppelman: That is something we thought about, being aware of the border
situations and that why the word certify is in there so if someone has a physician in Moorhead
or East Grand Forks and | assume many of them are licensed in both states. If not they may
have an affiliation with a clinic or organization that is on both sides of the river.

Chairman Klemin: The part on eviction is done in district court the municipal court wouldn't
have any jurisdiction over the conviction. How do you prove that a person does not have a
disability?

Rep K. Koppelman: If we set forth parameters in this legislation and the Federal law is very
vague, we are trying to get away from the abuse we are talking about. | assume that by
looking at that certificate to see if it is fraudulently done and it came from someone on the
internet and not from the state it would be fraudulent.

Chairman Klemin: If there are people now who have service animals and have
documentation that is not from a medical North Dakota certified professional and this bill
became law, would they have to go get it?

Rep K. Koppelman: Yes as this bill stands now they probably would. If they have a lot of
abuse of this they would like to deal with it. We could be an effective date on the bill and say
prospective.

Rep. Ertelt: Why the Class B misdemeanor instead of just a civil penalty?

Rep K. Koppelman: When | first introduced the bill | put it in as a Class A misdemeanor
and we felt it was too steep. We went to the Class B misdemeanor thinking that would be
more reasonable and could be dealt with in municipal court.

Rep. Ertelt: Is the damage fee entitlement comparable to a security deposit for having an
animal within the dwelling today?

Rep K. Koppelman: The way the bill is written the fee would be a penalty assessed if
someone were found to have fraudulently done this.

Jeremy Petron, lobbyist for ND Apartment Association: In support of HB 1272. (See
Attachment #1). 12:41-16:19

Rep. Ertelt: Regarding the $1000 fee that might be assessed to someone fraudulently
disabled is that in line with what is charged within an apartment building that does allow
animals typically? | understand that it can vary.

Mr. Petron: It does vary from $300, $500 and up to $1000 for differing companies.

Chairman Klemin: | thought there was a statue on additional security deposits for animals?

Mr. Petron: There has been Legislation last session it was an equivalency of up to 1 months’
rent. referenced Chapter 14-02.4 (See Attachment #2)




House Political Subdivisions Committee
HB 1272

1/27/2017

Page 3

Rocky Gordan, Lobbyist for the North Dakota Apartment Association: (Testimony from
Greg Thompson) | am here for our attorney who could not be here today (See Attachment
#3). My comments are directed to those who are abusing the system and not to the disabled
who need the service or companion animal. We have gone through many issues that
morphed into the typical situation where an abuser rents an apartment with a pet and then
when they get caught they ask for an accommodation for a disability and get a note from a
physician to be able to keep the animal or to a website to get the certificate for a companion
animal. You can pay online and get a certificate within an hour. Our national association
has tried for years to address this issue on the national level. It has not happened. This may
not be the perfect bill by we support a do pass on HB 1272. We are open to changes if they
need to be made.

Chairman Klemin: Any other testimony in support of HB 1272? Seeing none. Any
opposition to HB 12727

Max Blosser, Grand Forks Citizen: In opposition to HB 1272. (See Attachment #4) 23:50-
28:00

Rep. Ertelt: Your suggestion is to simply remove the out of state requirement or the in state
certification?

Mr. Blosser: | think that is a major part of it however the language also suggests that it
needs to be medically licensed provider. In the Federal Fair Housing Act someone such as
a Social Worker or Case Manager is able to do this as well. So | think some of that language
absolutely should be changed.

Kelly Gorz, Fair Housing Specialist at High Plains Fair Housing Center in Grand Forks:
In opposition to the wording of HB 1272. (See Attachment # 5) 28:50-33:50.

Chairman Klemin: Your testimony is focused on the certification or documentation that is
required, what about the penalty part of this? One is a Class B misdemeanor and the other
is a damage fee of $1000. Did you a have any thoughts on that?

Ms. Gorz: We feel that is a bit harsh. We do support something to go against fraud in the
state, but not such a harsh criminal offense and possibly like other states have implemented
people doing community service and things like that.

TJ Jerke, North Dakota State Director for the Humane Society of the United States: In
opposition to HB1272. (See Attachment #6 and #7). 35:09-40:06

Chairman Klemin: Any other opposition to HB 1272? Seeing none, any neutral testimony?

Michelle Kommer, Commissioner of Labor: Neutral testimony to HB 1272. (See
Attachment #8). 41:00-46:17

Rep. Hanson: Is there an estimate on the financial impact that this would have to the budget?
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Michelle Kommer: It has been averaging about $125,000 per year. So in the biennium it is
about $250,000. Upon passage is when our cooperative agreement would end so that would
potentially deprive us of the opportunity for funds in the current biennium.

Rep K. Koppelman: If | am not mistaken the information you received was prior to the new
administration and prior to Dr. Carson being approved of being the new director of that
agency. Secondly in your testimony | want to clarify Federal Law permits documentation
from a variety of sources and Federal simply states a qualified professional and in your
footnote. But the specifics that you are referring are not in Federal law but in a guidance
document written by the bureaucracy within the agency you are speaking of, is that correct?

Michelle Kommer: | will have to verify that. | will go back to the footnote and it is footnoted
to reference the 2004 joint memorandum between HUD and the Dept. of Justice.

Rep K. Koppelman: But to clarify it is not Federal law but it is a document from Washington
DC bureaucracy basically giving guidance to this administration.

Michelle Kommer: When | am speaking about Federal Law what | am speaking of is the
language from the Fair Housing Act, directly from the Americans with Disability Act and
directly from the Federal Rehabilitation Act and also directly from case law. So | can provide
you those references when combined we need to conclude that there is certainty that if this
bill passes as written we will lose our substantial equivalency status.

Rep K. Koppelman: We will continue to investigate, when you do that please site what is
actually statutory language, which is what we consider Federal Law.

Michelle Kommer: Absolutely. We did have a conference call with HUD on Monday of this
week, post new administration we were able to review the matter. In order for the new
administration to influence the matter that we are discussing today, there would be a need
for a change in both Federal Law and case law that interprets this. Certainly it is possible
that there would be a shift in how this matter would be interpreted. | would imagine that
process would take a significant amount of time.

Jenny BrodKorb, Great Plains Assistance Dogs Foundation, Director of Service Dogs
of America: Neutral testimony for HB 1272. | have provided documentation on definitions,
Federal Law, and resources that go with them. (See Attachment #9, 10,11,12,13). 50:45-
54:28.

Rep K. Koppelman: You talk about the therapy animal team, you said there is no protection
for those with regard to fair housing? It probably shouldn’t be mentioned in the bill at all,
because the team would be the human and the animal and that wouldn’t be a housing
situation. That would be an intervention or a treatment of some kind.

Ms. BrodKorb: Yes, when | was doing mental health counseling we used something called
equine assisted psychotherapy where you would go and work with horses or also canine
assisted psychotherapy. Were you would bring a therapy dog team or animal team into a
group setting. Typically, if someone is telling you they have a therapy animal they either
don’t understand the language or they may be trying to abuse the reasonable
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accommodation clause. My contact details are provided in the packet if you have any
questions and | am here only to provide you information. | would like to see some of the
language nearer to the Federal Law. There is need for clarification and education.

Rep K. Koppelman: Virtually everyone that has testified said they appreciate what the bill
is attempting to do, some don'’t like certain pieces or wording. If the current Federal Law is
vague enough that it is allowing for the abuse that we have heard about. Do you have any
recommendation on what might achieve the goal without having some of the issues that has
been talked about?

Ms. BrodKorb: In the fourth paragraph under acknowledgments | have listed the states
that do have fraudulent representation legislation. | have also provided a hyperlink which will
take you directly to those and it will share all the language as it relates to all of those so you
don’t have to go and research. If you need assistance in finding information | would be happy
to provide that for you. There are states that have great success with the language that they
have put forth. Many of the states mirror the Federal Laws quiet closely. My answer in you
in trying to remain neutral is that | have provided this table for you and that language is there
as well their Century codes to go along with that are also provided.

Mary Douglas and Kyle Hackney, Professors at North Dakota State University. (See
Attachment #14) was handed out — no testimony

Chairman Klemin: Any other neutral testimony? Seeing none. Every one seem to be
saying they recognize an abuse. To cure that we need to have a statute that doesn’t violate
federal requirements and is fair to both the landlord and the tenant. | will appoint a
subcommittee to work on some language for this bill consistent with the HUD requirements.
Rep. Zubke would you chair a subcommittee on this bill and | also appoint. Rep. Beadle:
Rep. Hanson subcommittee. When you do work on this bill please let the testifiers know so
they can come if they desire and listen to your deliberation and if you need some assistance
from them they could be there to answer any questions you may have. Closed the hearing
on HB 1272.
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Explanation or reason for introduction of bill/resolution:

Relating to reasonable accommodations for service animals in rental dwelling units; and to
provide a penalty

Minutes: 1

Subcommittee meeting on HB 1272
Rep. Zubke, Rep. Hanson, Rep. Beadle were in attendance.

Rep. Zubke: Discussed information that the Commissioner of Labor for ND received from
the US Dept. of Housing and Urban Development, along with handout #1.

Rep. Hanson: | like how we instead of enacting a new section we are modifying the current
statue relating to disability documentation for assistant animals. | also like that we are not
limiting the type of person who can provide the certificate to only physicians and only
physicians in ND. | like section 2 how it is a penalty for furnishing fraudulent disability
documentation. Another concern | had was how can we prove that someone is lying about a
disability? The concern | have with the proposed change that it's a Class B misdemeanor
which could have a possibility of 30 days in jail. | would change it to, guilty of an infraction,
which is lower than a Class B.

Rep. Zubke: Are you saying change the title on Section 2?

Rep. Hanson: | like the title but on lines 41 and 42 where it says, falsely claims to have a
disability, that we carry over that same language.

Rep. Beadle: | agree with Rep. Hanson, also what do we feel about the lesser damage fee
of $1000? To me that sounds like it could be onerous especially if you are dealing with an
older unit, where they have $350 a month of rent and then we add a flat fee.

Rep. Zubke: | did give that some thought too. | wouldn’t have a problem with the one month
rent or if we put a cap on it.
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Rep. Hanson: | wonder if we could create more flexibility with that line by saying, the lessor
is entitled to a damage fee, and rather than saying an amount or one month’s rent which
might not even cover the damage.

Rep. Beadle: We could also look at the lessor is entitled or may set up a policy for a damage
fee. That allow flexibility to have a policy established but something that is clearly defined
ahead of time. Most landlords should have all of their fees filled out in the lease document
when they rent to an individual.

Rep. Zubke: My concern is if we leave it to ambiguous is then everybody is going to get tied
up.

Rep. Beadle: That is why | would lean towards a one month rent.

Rep. Zubke: Would you agree to one month’s rent not to exceed $1000? Then lowering the
Class B misdemeanor?

Rep. Hanson: | like the language, up to or not to exceed $1000.
Rep. Beadle: | would support that.

Rep. Zubke: Ok, one month’s rent not to exceed $1000. How do you feel about lowering the
Class B misdemeanor to an infraction?

Rep. Beadle: | don't like jail time automatically being associated with it. | would support
lowering it to an infraction. So a Class B misdemeanor maximum penalty is 30 days’
imprisonment, a fine of $1500 or both. An infraction is maximum of $1000 and any person
convicted of one year prior to the commission of the infraction that infraction is upgraded to
a Class B. | would support that as there is only $500 difference but does not have jail time.

Rep. Zubke: If we make those changes under the penalty section. Then under the disability
documentation section you're OK with inserting the language, not operating primarily to
provide certification for assisted animals?

Rep. Beadle: I'm good with that.
Rep. Zubke: Any other concerns with this?

T.J Jerke, State Director of Humane Society: | was asking Labor and Human Rights
Commissioner when we are looking at the damages. Currently landlord and property owners
can assess a damage fee when it comes to animals in their dwellings. My question was
differentiating the two. The damage is a penalty and the damage over is the physical damage.
That can already be tacked on and assessed.

Rep. Beadle: As long as we make sure this damage fee is specifically tied to fraudulent
documentation being provide. Then do you think that would cover to make sure we are not
doubling up on damage?
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Mr. Jerke: | think so.
Rep. Beadle: It is making sure we are not double dipping on the damage?

Mr. Jerke: You can already assess the physical conditions when animals disrupt the
property.

Rep. Beadle: In the penalty there is, falsely claimed, in two different lines. So we want to
make sure we adjust that, so the language, fraudulently providing documentation, is in there.
In the bill itself it is in lines 16 and 21. In the amended version it will be line 41 and then what
would be line 43.

Rep. Hanson: Are you comfortable with lowering it to an infraction?

Rep. Zubke: Yes, | am. | will go ahead and do this and decide if we need another meeting
from there. Adjourned the meeting.




2017 HOUSE STANDING COMMITTEE MINUTES

Political Subdivision Committee
Prairie Room, State Capitol

HB 1272
February 10, 2017
Job # 28233

0 Subcommittee
[ Conference Committee

Explanation or reason for introduction of bill/resolution:

Relating to reasonable accommodations for service animals in rental dwelling units; and to
provide a penalty.

Minutes: 1

Chairman Klemin: Opened for committee work.

Rep. Zubke: (Proposed amendments #1) Discussed the subcommittee meeting and
proposed amendment.

Rep. Zubke: Moved the amendment to HB 1272 (amendment #17.0593.02001)
Rep. Longmuir: Second the motion.

Rep K. Koppelman: | am concerned about the language in 47-16-07.5 that was added. |
think it may need some work. The phrase, who does not operate primarily to provide
certification for service or assistance animals. But | don’t know anyone that operates primarily
for that purpose. Maybe to say, who does not operate in this state primarily to provide, they
go on line and get someone out of state to send a certificate for $100.

Rep. Beadle: The reason we left the language was when we looked at trying to restrict out
any of the Social Workers or Counselors, or any other people, if we remove this language
then we start running into conflict with FHA and Fair Housing Requirements.

Voice vote #1 adopted the amendments.
Rep. Hanson: Proposed a further amendment, starting at the 3" line from the bottom, | would
like to replace the words, provides fraudulent disability documentation to is found guilty of

furnishing.

Chairman Klemin: So if the lessee was not found guilty the lessor could not evict that
lessee?
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Rep K. Koppelman: What was first suggested was a Class C felony and when | was asked
to introduce the bill | resisted that and that is why it ended up as a Class B misdemeanor?
The amendment has reduced it to an infraction and | am okay with that. What most land
lords are after is if someone is using fraudulent means to have a pet in their apartment in a
no pets building and don’t have a bona-fide disability that they should be able to evict them.
If this amendment passes it would require everyone to go to court and that was the intention
of the bill.

Rep. Hanson: Moved amendment #2 on page to replace “provides fraudulent disability
documentation” and add “is found guilty of furnishing.”

Rep. Beadle: Second the motion.

Rep. Zubke: | am going to resist the motion to amend. This did not come up in the committee
| felt we had a good resolution and | would like to see the bill to stay intact as it came out of
the subcommittee.

Voice vote #2 failed.

Rep. Maragos: Moved do pass as amended

Rep. Zubke: Second the motion

Do pass as amended 12 yes, 2 no, 1 absent.

Rep. Zubke: Will carry the bill
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17.0593.02001 Prepared by the Legislative Council staff for
Title.03000 Representative Zubke
February 10, 2017

. PROPOSED AMENDMENTS TO HOUSE BILL NO. 1272
Page 1, line 1, remove "a new"
Page 1, line 1, replace "to chapter 47-16" with "47-16-07.6"

Page 1, line 3, after the semicolon insert "to amend and reenact section 47-16-07.5 of the
North Dakota Century Code, relating to disability documentation for service or
assistance animals in a rental dwelling;"

Page 1, replace lines 5 through 22 with:

"SECTION 1. AMENDMENT. Section 47-16-07.5 of the North Dakota Century
Code is amended and reenacted as follows:

47-16-07.5. Disability documentation for service or assistance animal in
rental dwelling.

A landlord may require reliable supporting documentation be provided by a
tenant of a rental dwelling that is subject to a no pets policy, if the tenant asserts a
disability requiring a service animal or assistance animal be allowed as an
accommodation on the rented premises under any provision of law. Reliable supporting
documentation may be provided by a physician or medical professional who does not
operate primarily to provide certification for service or assistance animals. Reliable
‘ supporting documentation must confirm the tenant's disability and the relationship

between the tenant's disability and the need for the requested accommodation. A
landlord may not require supporting documentation from a tenant if the tenant's
disability or disability-related need for a service animal or assistance animal is readily
apparent or already known to the landlord.

SECTION 2. Section 47-16-07.6 of the North Dakota Century Code is created
and enacted as follows:

47-16-07.6. Service animals - Housing - Penalties for furnishing fraudulent
disability documentation.

An individual is guilty of an infraction if the individual, in an attempt to obtain a
reasonable housing accommodation under section 47-16-07.5, provides fraudulent
disability documentation indicating a disability that requires the use of a service animal.
A lessor may evict a lessee and the lessor is entitled to a damage fee of one month's
rent, not to exceed one thousand dollars, from a lessee if the lessee provides
fraudulent disability documentation indicating a disability requiring the use of a service
animal."

Renumber accordingly

Page No. 1 17.0593.02001
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Com Standing Committee Report Module ID: h_stcomrep_28_004
February 13, 2017 8:20AM Carrier: Zubke
Insert LC: 17.0593.02001 Title: 03000

REPORT OF STANDING COMMITTEE
HB 1272: Political Subdivisions Committee (Rep. Klemin, Chairman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS
(12 YEAS, 2 NAYS, 1 ABSENT AND NOT VOTING). HB 1272 was placed on the
Sixth order on the calendar.

Page 1, line 1, remove "a new"
Page 1, line 1, replace "to chapter 47-16" with "47-16-07.6"

Page 1, line 3, after the semicolon insert "to amend and reenact section 47-16-07.5 of the
North Dakota Century Code, relating to disability documentation for service or
assistance animals in a rental dwelling;"

Page 1, replace lines 5 through 22 with:

"SECTION 1. AMENDMENT. Section 47-16-07.5 of the North Dakota
Century Code is amended and reenacted as follows:

47-16-07.5. Disability documentation for service or assistance animal in
rental dwelling.

A landlord may require reliable supporting documentation be provided by a
tenant of a rental dwelling that is subject to a no pets policy, if the tenant asserts a
disability requiring a service animal or assistance animal be allowed as an
accommodation on the rented premises under any provision of law. Reliable
supporting documentation may be provided by a physician or medical professional
who does not operate primarily to provide certification for service or assistance
animals. Reliable supporting documentation must confirm the tenant's disability and
the relationship between the tenant's disability and the need for the requested
accommodation. A landlord may not require supporting documentation from a tenant
if the tenant's disability or disability-related need for a service animal or assistance
animal is readily apparent or already known to the landlord.

SECTION 2. Section 47-16-07.6 of the North Dakota Century Code is
created and enacted as follows:

47-16-07.6. Service animals - Housing - Penalties for furnishing
fraudulent disability documentation.

An individual is guilty of an infraction if the individual, in an attempt to obtain
a reasonable housing accommodation under section 47-16-07.5, provides fraudulent
disability documentation indicating a disability that requires the use of a service
animal. A lessor may evict a lessee and the lessor is entitled to a damage fee of one
month's rent, not to exceed one thousand dollars, from a lessee if the lessee
provides fraudulent disability documentation indicating a disability requiring the use
of a service animal."

Renumber accordingly

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_28_004
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Explanation or reason for introduction of bill/resolution:

Relating to disability documentation for service or assistance animals in a rental dwelling;
and to provide a penalty.

Minutes: Written testimony #1 Jeremy Petron
Written testimony #2 Kelly Gorz
Written testimony #3 Michelle Kommer

Chairman Burckhard opened the hearing on HB 1272. All senators are present.

(1:28-3:51) Jeremy Petron, Lobbyist ND Apartment Association, in support of HB 1272.
Written testimony #1.

(3:56-9:37) Rep. Kim Koppelman, District 13, West Fargo, introduced HB 1272. No written
testimony. This bill came about at the request of the landlords in ND. This issue really deals
with the whole issue of service animals and animals that are necessary for some people to
go about their daily duties. Federal and state law, require landlords even if they have a policy
in their rental units, to allow those kinds of service animals, if they have proper documentation
indicating that there is a need for them. What has occurred however, is that the federal statute
is very vague. All the federal statute says is “the certification needs to come from a qualified
professional”’. So the question is what does that mean? In the House we had the sub-
committee actually in the Political Subdivisions in the House, and they took a very cautious
approach. If you would be willing to hold this bill, for a little while, | would like to bring a
proposed amendment to what the House did, that would just change it slightly. | think there
is some issue with the amendment that was provided in the House. The way the original bill
read, may have been too strong. It talked about a qualified medical professional licensed in
this state. Now when | put that in the bill | knew that that might need some work. But the
premise, the whole reason for this effort is that people are getting these certifications on the
Internet, from anyone who you deem a qualified professional. So there is a lot of fraud, | hate
to use that strong of word, or perhaps deceit going on. The landlords are saying hey if we
have a no pet building or a no pet house that we are renting out or an individual person who
rents property out, and wants to say you shouldn’t have a pet unless you have a bona fide
medical or psychological need for that, how do you certify that? As soon as the bill was
introduced, Washington begin rattling sabers and | heard from our new Labor Commissioner
that she had already heard from the Department of Housing and Urban Development. We
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know that happens from time to time. They are worried about their interpretation of federal
law, the bureaucratic interpretation, not the law itself on the federal level and this might run
a fowl of that. Actually visiting with people both in DC and here in ND from Sen. Hoeven'’s
office about this, that's why | would a little bit of time if it's feasible in your schedule to be able
to complete that dialog. We make a strong a bill without running a fowl of what the FEDS
may require. The substance of the bill and the intent of the bill is to say that if you have a
documentation from a qualified professional, and perhaps the language licensed in this state
is to narrow, you might find a better way to state that.

Sen. D. Larson: I've always been curious about this. What if there are two competing
interests? What if someone needs a cat, and somebody right next door is terribly allergic to
cats? Does one trump the other? How does that work?

Rep. Kim Koppelman: That is a really good question. | think maybe the folks who do landlord
work every day, might be able to answer that. | know there are people who want to have a
no- pets, policy for an apartment or house that they are renting out for obvious reasons. Then
if someone comes along waving that certificate they are allowed to have a pet. Now again |
want to emphasize, if they have a legitimate need, absolutely that is why the law is there. But
| think it's been stretched beyond recognition and that's what we need to repair in this
legislation. | urge you to pass the bill once we get it fixed.

(11:48-14:00) Jeremy Petron continued with his written testimony #1. We urge a Do Pass
on HB 1272 with the suggested amendments.

Chairman Burckhard: It sound like you've been in the business awhile and probably seen
abuses of it, and ones that are legitimate. What happens though if you have two neighbors
and one has issues with their pets because they fight like cats and dogs? What happens
then?

Mr. Jeremy Petron: Those situations get complicated and to the question about if somebody
has allergies and somebody else has an animal next door? In those types of situations, we
have to look at in terms of what is reasonable and what type of compromises can we come
too. Are there other available units further away that one of them would be willing to move
into? In our case we're lucky enough to have other properties that we manage that we might
be similar and can possibly move them into another building. Then it comes down to who
was there already first, and who is less likely to be impacted from having to move, and can
we help with those situations. It does happen and we just try to look at what is the most
reasonable compromise in those situations.

Sen. D. Larson: Going back to that allergy issue, what if | have a severe allergy to cats and
| own an apartment building that | want to rent out. If the renter leaves | won't be able to go
back into that apartment to do anything to it, because | can’t be around that dander. Would
an apartment owner have anything to do to say go ahead and have your dog, but you can’t
have a cat? Would there be any accommodation to even an owner that can’t be around it?

Mr. Jeremy Petron: Unfortunately, the Fair Housing Law encompasses any owner who that
has more 4 units. So the owner would have to comply even if they themselves have a
disability as far as allergies go in that situation.
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Sen. J. Lee: | just wondered if you find that there are certain medical professionals who are
more likely to sign these letters than others in your experience, and since you have so many
units. | thought there might some people who are a little more casual about it? | am not asking
for names, just asking if you encounter that?

Mr. Jeremy Petron: That does seem to be the case. | think word has sort of getting out
amongst the medical field more of how it used to be looked at as this was not a big deal. From
my experience it seemed like they were handing them out like candy. But | think now they are
starting to understand the consequences that this does put on landlords and so there are not
as many but it is still happening.

Sen. J. Lee: This is just a suggestion, but have you visited with Courtney Kobel at the ND
Medical Association, it might be good to send out a little newsletter to all of the physicians
that are a part of that organization explaining what the importance is of this and what is going
on? | am sure she would be happy to visit with you about it. It couldn’t hurt. The problem is
that there are people who are doing this, who aren’t thinking about it. That's a big deal.

Mr. Jeremy Petron: That's a great suggestion as we actually have not had open dialogue
with the medical community on that. But we will certainly pursue that.

Sen. Anderson: What was the really objection in the House to have it a person licensed in
ND because it seems like for almost everything else, to do with North Dakotan’s we require
the individual to be licensed here, so what did you hear over there for that?

Mr. Jeremy Petron: The contention with that was that the language or wording would not
have substantial equivalency with what the Federal HUD regulation recommends as far as
the statute that’s written on that. That was the issue that came up.

Sen. J. Lee: So the Feds won't let us stay licensed in ND?

Mr. Jeremy Petron: From what | understand it conflicts with the language that is in the
Federal statute and the federal trumps state law and that’s where the contention came in.

(20:06-23:05) Rocky Gordon, Lobbyist with the North Dakota Apartment Association.
No written testimony. But a couple of comments on a couple of questions if | might. The issue
brought up by Sen. Anderson and | think with Michelle the Labor Department is here, | think
they said you can’t do it, but you'll lose you your federal funding for Fair Housing. Enforcement
was the issue, | don’t know if they can flat say that you can’t do it, but they say they can go
after the money. So, the one other area | wanted to comment and | think it was Sen. Larson’s
question. I've been doing this for 38 years, and this has been around for a long time. We've
tried to deal with this and you get into those situations just like you described where two
people are impacted and it's up to us to figure who is impacted the least or what we can do
to resolve it. Those are sometimes very difficult issues and the problem of course from our
point of view, is no one is going to tell us if we get it right we are only told if we get it wrong. It
puts us in a difficult situation sometimes. Not that this bill is going to address that as it's not,
but, what we would simply ask is with the whole premise of this bill is a deterrent to abuse of
what is a necessary law for people to live their lives. We understand that we're not attempting
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to go after that at all. It is simply the abuse. Sen. Lee’s point about trying to work with the
medical community and we have tried to do some of that. We haven’t had much luck and
maybe we didn’t do it properly and | think we should take you suggestion and maybe try it
again. We will attempt to do that as an association.

Sen. J. Lee: | don't think you probably did it wrong, but sometimes you have to run it up the
flagpole again. | think it's worth doing that and approaching it from the standpoint that abuses
are happening and in talking about what you just said, that if we want the people who need
those animals to have them, but that there are folks who are getting permits easily when they
don’t really seem to need them. As for help in this partnership to make sure the people who
really need it get it.

Mr. Rocky Gordon: | agree with that wholeheartedly. The one other thing | was going to
mention is we talked about the access on line. It's a slam dunk, answer 5 questions and send
in $99 and away you go. That's the way it is today.

Sen. Anderson: This language on page 1 it says, “who does not operate primarily to provide
certification for services or assistance animals”, | am wondering how you identify that
individual? That seems like a kind of nebulous criteria. What do you think that would solve?

Mr. Rocky Gordon: | think that was an attempt to get at just the very thing | described, which
is a web site out of state that this is all we do. It is not a practitioner who has a regular practice
whose sees patients regularly. It is an attempt to get at that. Now, maybe there is a better
way to do that, but that's kind of what we came up with on the House side.

Sen. Dotzenrod: This is really a side issue to the bill. But, the bill in front of us says service
animal or assistance animal. It doesn’t say dog or cat. | am most curious how far out do people
get with this? Can they claim that they need a Burmese python, to help them get through the
day? Can you make this claim outside of what we traditionally think, or am | just, | assume
you're talking dogs and cats but maybe it's more than that?

Mr. Rocky Gordon: It is more than that. Miniature Horses are sometimes considered a
service animal. By the way this encompasses, housing is our business, but it's a bigger issue
than that. Airlines deal with it all the time.

Sen. D. Larson: Well | know that this might seem like a broken record, but my husband has
a cat allergy. Getting onto an airplane one time, we were on our way and there were a lot of
people getting on the plane with their cats, because they were going to a cat show. The
airlines have a policy that says you can only have 3 animals on a plane at one time. So, can
an apartment owner say, that you can only have a maximum number of these exceptions in
this same apartment complex?

Mr. Rocky Gordon: My understanding would be that you can’t limit the number in a building.
It's based on the need of the individual resident. However, you probably can have a
companion animal plus a companion for your companion animal. So how far does it go? That
answer that've gotten, is there is a number, but again nobody tells us what it is in black and
white. We'll tell you if you get it wrong. I've heard that 2 animals are probably not
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unreasonable, but you get out more than that, within one apartment unit, that probably isn’t
reasonable. That's the answer that we've got.

(30:17- 32:44) Kelly Gorz, Fair Housing Specialist at High Plains Fair Housing Center in Grand
Forks, ND. Written testimony #2. Recommend a do pass as it is currently written.

Chairman Burckhard: Can you expound a little bit on why you think this bill is not necessary?

Ms. Kelly Gorz: There are protections already in Century Code against fraudulent claims of
disability. That is what this would fall under. Somebody is getting a letter off line that could be
fraudulent and take it through the process we already have in place here in the state, that
could be a fraudulent disability claim. Someone forging a doctor’s note is a fraudulent disability
claim which we are against and it's not covered under the Federal Fair Housing Act under
protection.

Chairman Burckhard: So just enforce the law as we already have.

Ms. Kelly Gorz: We also understand on the apartment owner's side and property
management side that they are seeing abuses of this. As its worded now we would be okay
with that passing.

Sen. Anderson: They suggested a couple of amendments here. One of them would be on
lines 5, 8 Section 2 to include a service animal or an assistance animal. Do you have any
objection to that?

Ms. Kelly Gorz: | don’t. Under the Fair Housing Act, it is all the same. It doesn’t matter if it's
an emotional support animal, or service animal.

Sen. Anderson: Apparently you don'’t object to somebody who makes a fraudulent claim.

Sen. J. Lee: Can you just say a little bit more about what the Federal objection is to having it
be as Sen. Anderson said earlier, a medical professional license by the state?

Ms. Kelly Gorz: North Dakota currently has what's called the Substantial Equivalency. What
those basically are state laws parallel what the federal laws are so that they allow and give
money to the Department of Labor to deal with any kind of housing discrimination claim within
the state which is great for everybody. It's great for us and it's great for the people we advocate
for and it's great for property management owners because everything is done here through
the Department of Labor and they are a neutral party. They are very good at coming in and
investigating and they decide if they feel like this is a problem. They can make phone calls
and find out if this is a real doctor or not and can do all that. It's good for everybody in our
state. If we don’t have that documentation it goes to the regional HUD office.

Sen. J. Lee: | didn't really get the answer to the question though? What is the objection by
the feds of requiring so many licenses in the state of North Dakota?

Ms. Kelly Gorz: Under the Federal Fair Housing Act, it doesn’t have to be a medical, it
suggests a medical professional, but it has to be somebody who is familiar enough with the
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disability to say that they need this. This could be a Mom. It is important to note, that if you
have a visual disability, you don’t need a doctor’s note. You are required to grant that request.
if somebody has a wheelchair and it's obvious that they need a service animal to pick things
up that drop, they don’t even need the doctor’s request.

Sen. D. Larson: So you said that there is somebody that, or you mean a Mother could say
my child needs this service animal because that’s what the Mother thinks?

Ms. Kelly Gorz: At any time, the apartment manager complex can signal we are not going to
grant it and you can take it to the Department of Labor and they have 180 days to conciliate
the process or any time you feel there is fraud, you can say no we are not going to do it, and
if you really feel that strongly that the Mom is just saying this because this child wants a pet
or dog, but it not protected. Just because your sad and want a dog, that's not protected. You
have to be able to show a disability and at that point they can ask for more specifics about
the disability.

Sen. D. Larson: My original question was about when you talking about sending it to the Fair
Housing, can landlords just routinely anytime they get one of those requests send it through
to have it verified?

Ms. Kelly Gorz: They would just reject it is what would happen and then the persons could
file a complaint if they feel that they have been discriminated against.

Sen. D. Larson: It would come down to a dispute. There is no verification other than if there
is a dispute.

Ms. Kelly Gorz: Under the Federal Fair Housing Act, the only thing that you can ask is does
the person have a disability, and does the requested accommodation in this case, the animal,
ameliorate the effects of that disability. Also | would just like to say, | know | am here in full
support of the bill as it is worded now. We do work with advocates and we do have people
come in and we are seeing a lot of property managers handle this really well, but we are
seeing abuses of the forms. We're seeing long forms, forms that ask doctors to be responsible
if the pet does any damage. That's why they are not going to be able to get a signature.

(39.20-48:48) Michelle Kommer, Commissioner of Labor, presented neutral testimony on HB
1272. Written testimony #3, pages 1-6.

Sen. H. Anderson: With your office, it would appear that should the landlord think that
somebody created a fraudulent documentation that they could contact your office and then
your office would be the arbitrator of that. That would be our perception but apparently that is
not what occurs.

Ms. Michelle Kommer: You are correct. Our office is not the arbitrator in those instances.
We investigate claims of housing discrimination. Those may arise as a result of the topic that

we are discussing today, but we would not be the party to mediate as to whether
documentation is false or accurate.
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Sen. Anderson: So that appears to me then that we do the bill because you're not doing that
work now. Now, if somebody would like Mr. Gordon who says to somebody you can't stay
here because | think your document is fraudulent. Okay. Now it would seem from previous
testimony, that they would be a simple thing, but tell us what happens then when you
investigate the claim and he is determined to be in violation and then what happens? What is
the penalty for them and so forth?

Ms. Michelle Kommer: In that example that you gave, where a landlord doesn't rent to them
because they believed the documentation to be false or fraudulent. | would have to make a
little bit of a leap that being that the potential lessor or lessor, files a claim with our department,
saying that | have been discriminated against as a person with a disability in the act of getting
housing or being housed. If that is the case, and they file a claim with our department, whether
it's because someone refused them housing because they said the documentation was
fraudulent or whether it's because the claimant says they refused me housing because | am
a member of a protected class, the process in our department is exactly the same. Which is
that we would investigate that claim on its merits and determine if we are able to conclude
that discrimination did indeed occur.

Sen. Anderson: Then what's the penalty? What happens to Rocky after that as far as the
landlord?

Ms. Michelle Kommer: Well, if we were able to conclude that this discrimination did indeed
occur, that the Landlord Association discriminated against this person because they have a
disability, we would issue a finding as probably cause, that discrimination did indeed occur,
and there are no financial penalties if they are disputed with that per our statutes.

Sen. Anderson: | am wondering what the purpose is then, if there are no penalties, no
consequences, whatever, Rocky just says okay | am not renting to any of those people then.
They all make complaints, what'’s the problem, or do they have to sue him in civil court then
to gain some remediation or how does that work?

Ms. Michelle Kommer: | understand where you're going with your question now. Similar to
employment discrimination, now housing discrimination, the answer to your question is that
we could take a couple of different courses. Mediate, or conciliate our results. If there has
been a finding that discrimination did occur, what is the result that we seek? Is it housing, is
it monetary settlement, or some conclusion like that, just like in employment discrimination. A
person might claim you know lost wages or loss opportunity. The process is very similar. In
all cases our statutes does not say that there is a specific monetary penalty but that doesn’t
mean that there may not be a monetary settlement as a result of the situation like that. To
continue on with your example, if Mr. Gordon said | am not going to rent my apartment to any
disabled persons that could result in a lawsuit and again to insert fact, you might have a
representative from High Plains Fair Housing Group take on representation of a class of
people in a law suit which could result insignificant financial settlement. All hypothetical of
course.

Sen. D. Larson: When you talk about a protective class and | don't dispute as | know that
service animals really do make a difference for many people. But when you talk about
protected class, does that mean that nobody else then is protected? Do you know what | am
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saying? If somebody especially in hearing about a Mom who says my kid gets so nervous all
the time, and when | let him have a cat, they're fine, so that's a disability. Just because the
Mom says so, then they are protected, but where then is the protection for the neighbor with
an allergy. They then have no protection because they are not listed as a protected class, is
that correct?

Ms. Michelle Kommers: | want to first address something that is really important. A person
is a member of a protected class as listed by North Dakota statute. So having a disability
makes one a member of a protected class in ND, race, gender, sex, those are the protected
classes, not exclusive was of protected in ND, so the discussion that has been heard today
about a Mother saying her child needs a cat, does not make that child a member of a protected
class. It still needs to be established that the child has a disability that requires the service
animal or support- animal. But to answer the second part of your question. That is a struggle
that we have in housing, in employment. Often times one- person accommodation and
presuming it's legitimate, often times is a nuisance or annoyance to another, and as Mr.
Petron testified too earlier we have to balance those things, whether it's in the workplace or
in a housing setting. It can be challenging. My technical expert is sitting here and she has
reminded me that the state law does provide monetary penalties for multiple violations. So to
answer Sen. Anderson’s line of questioning there.

Chairman Burckhard closed the hearing on HB 1272.
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Chairman Burckhard asked the committee to discuss HB 1272.

Sen. Kannianen: You know she says she believes this is with the intent of HB 1272 believes
it possible to achieve that purpose without compromising the departments partnership with
HUD and of course corresponding funding. (Sen. Kannianen is referring to Ms. Michelle
Kommers, Department of Labor handout), Then there is an attached letter that | haven't really
read through yet.

Sen. Dotzenrod: Some of the agencies seem like they have good bill writers on their staff
and then they really do a lot of it. But | don’t know in her department if she’'s got that. We
would have to ask someone up in the Legislative Council but.

Sen. J. Lee: If we made a request to her to do that, that is a good idea. She might be willing
to prepare an amendment that would accommodate that and not be in violation of HUD
requirements. She knows more than any of the rest of us about HUD.

Chairman Burckhard: | think we should do that. | will be in touch with her. Discussion was
closed until further time.
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Minutes: 2 Attachments

Chairman Burckhard brought the meeting on HB 1272. All members were present.

Representative K. Koppelman: referenced attachment #1, please see attachment #1.
Suggested amendments; page 1, line 14. (1:45-4:30) general confusion

Rep. Koppelman: “Reliable supporting documentation may be provided by a physician or
medical professional who does not operate primarily to provide certification for service or
assistance animals” This ‘in this state’ simply clarifies that their operation in this state is not
only for that reason. That would get at the very problem we identified, people from other
states doing this online, fill out an online survey or questionnaire, and you are qualified. It
would clarify that if you are doing it in this state it can’t be the only thing you are doing. The
other piece of the amendment deals with page 2, line 6, where it says one month’s rent. The
original bill has better language which says not to exceed $1,000. Inserting one month’s rent,
it was probably to say if your monthly rent is $800, maybe your fine shouldn’t be $1000;
however, having been a landlord, and having talked to many of them, what happens even
when you have a security deposit equal to one month'’s rent, that leads to confusion. My
suggestion is to take that one month’s rent out.

Senator Lee: | think that the wording used in the Medical Marijuana bill, about how someone
gets the registry identification card, the language says that it has to be a medical professional
with whom you have an ongoing relationship for treatment.

Rep. Koppelman: It's a good idea however, let me caution you, the language we originally
we had in the bill said a medical professional licensed in this state. That's part of what
Housing and Urban Development objected to, they felt it was too narrow. They also brought
up in border areas, you might cross borders for medical care. They came up with this
language. The federal law just says qualified professional.
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Michelle Kommer, Labor Commissioner: | provided a chronology of this bill, both to you
and to Senator Hoeven'’s office. As Rep. Koppelman mentioned at last week’s hearing he
had reached out to them, and they had contacted us. This is to share the background. The
first change the Rep Koppelman has proposed | don’t see any objection to; it won't cause
any problems with our HUD funding. The second part also raises no objections. | want to go
back to my testimony from the other day. The proposal | made to just clean up that penalty
section. If you adopt the amendment from Rep. Koppelman, it's my belief that our HUD
funding will be fine. This suggestion is only to clarify the law, which | think is to the advantage
of the tenant and the landlord; that each party knows when this becomes an infraction. Those
were the recommendations | made in testimony. | think it's possible to integrate these
suggestions, mine from my testimony on the 16!, attachment 8, page 2; changes to
subsection 2, page 2.

Chairman Burckhard: It says an individual is guilty of an infraction if the individual in an
attempt to obtain a reasonable housing accommodation, provides fraudulent disability
documentation indicating a disability that requires the use of a service animal. The lessor
may evict a lease, and the lessor is entitled to a damage fee of one month’s rent, not to
exceed $1000. So do we want to remove the one month’s rent?

Senator Anderson: | would suggest that we say a fee not to exceed $1000, and just remove
that reference to one month’s rent.

Michelle Kommer: If | might add, on page 3 is the amendment that I'm proposing, which you
can integrate Rep. Koppelman’s amendment, and Sen. Anderson’s comment into.

Senator Anderson: There is some additional language, when you look at alternative b on
page 3, it says following conviction. Does that mean you have to go to court and get them
convicted of fraud before you can evict them?

Michelle Kommer: That is what this would accomplish.

Senator Lee: Why would | want to do that as a landlord?

Chairman Burckhard: That would delay the process.

Senator Larson: Not only that it costs a lot more money.

Chairman Burckhard: Any problems with us throwing that out?

Michelle Kommer: No, not with our HUD funding. The reason for the suggestion is the
ambiguity as to who is the arbitrator of whether the documentation is false or not. | agree with
the comments of the committee, that does complicate the process, but without that language
it leaves open the question of who is determining if that certification is fraudulent or not.
Senator Larson: But wouldn't it be if the landlord thinks that the tenant has been fraudulent,

the tenant would have every opportunity to file for civil action. If they say | have these rights
and so if there’s a landlord/lessee dispute, rather than the lessee having to be convicted of
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a crime, | think | would rather, if it needs to go to court, be settled in a civil court rather than
require that the landlord has to take their renter all the way to being convicted of a crime.

Michelle Kommer: | agree with your comment, a couple complications though: the statute
as it's written today is creating guilt of an infraction, it's what we’'ve chosen to make part of
this bill. So there’s already a criminal element to it. | appreciate your comment about the
tenant being able to, if they feel that they’'ve been wrongly accused of providing fraudulent
documentation, you are absolutely right, at that point they can make a civil action. That is
one option, | point out the dissonance, we're creating a crime through this amendment, it is
an infraction, and yet we’ve left open to some extent where the determination is.

Senator Lee: Having been a landlady, | think that everybody who is appointed to any position
in HUD or Fair Housing ought to have been a landlord or landlady before they decide how
they’re going to ruin the lives of everybody who is trying to provide rental housing. Gave a
housing example (18:15-19:40).

Michelle Kommer: | have a suggestion. The word conviction could be swapped out with the
determination, it's still open as to who is making the determination, but it at least clarifies for
both the tenant and the landlord that after some determination that this is fraudulent, this is
what happens. It could be by the landlord, if he or she were comfortable with making that
determination.

Senator Lee: When it says conviction, that would suggest a court process.

Senator Anderson: If we're willing to take the time, | think asking Senator Lee to look up
that language we used, where they would actually have to see the person before they made
this determination, we could use similar language to what we used with the telemedicine. So
you can’t do an internet questionnaire, you can’t do a telephone call. That’s the point here,
to say in this state, | think that's going to be very difficult to prosecute if we set some limits
on how that person gets to that individual who's giving them the certification, then | think it
could be more reasonable. We could use industry standard healthcare language; | think that
would be appropriate.

Senator Lee: Can we say they have to be a competent medical professional, so mom can't
say they need an assistance animal?

Michelle Kommer: That is the challenge, the law is very broad, it allows a person who is
familiar with the tenant’s condition to certify their need for a service animal. The challenge
that we have is the state law can’t be more restrictive than federal law. Initially as the bill was
presented we were asking the medical provider to be certified in the state of North Dakota.
Which is significantly more restrictive than federal law; it's a very clear contrast with federal
law. The law today says may be a medical provider, if that ‘may’ was a ‘must’, our current
law would be in violation with federal law. We have an agreement because we use the word
‘may’. But if we make this more restrictive, we very much run afoul of substantial equivalency
between state and federal law. | empathize and agree with the challenge before the
committee today, but | urge you not to address that language beyond what you see here
today.
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Senator Dotzenrod: Could we put in our stature that this family member or person who is
vouching that this animal is needed, that they would be required to produce some evidence
to demonstrate that?

Michelle Kommer: We can and do. Landlords have a right to request information if it's done
in a careful way. My recommendation would be to leave that part of the statute alone,
because the way that it is read, most people would understand it to mean that we request
certification from a medical provider. Most people, this is why the statutory language rides
right on what is permissible, if we expand that language, we would open up those
certifications further, which is consistent with federal law, by leaving it as it is today, | think
that's the most narrow interpretation that's permissible.

Senator Lee: There was an addition recommended when we talked about this the first time
of adding or assistance animal; that is still an appropriate addition?

Michelle Kommer: Yes, that would be fine.
Senator Lee: And we can delete of one month’s rent, so we’re not creating confusion?
Michelle Kommer: Correct.

Senator Lee: | move that we amend 1272 on page 2, section 2; add to line 5 and line 8
and assistance animal and on line 6 delete the phrase of one month’s rent.

Senator Anderson: Are we including Rep Koppelman’s language?
Senator Lee: We can’t do that. She said we couldn’t
Chairman Burckhard: She said that wouldn't affect the HUD funding.

Senator Anderson: On line 6 page 2, we're going to change it to damage fee not to exceed
$1000.

Senator Larson: I'll Second. A clarification question, where was the in the state placed?
Chairman Burckhard: It's the way it was on the amendment.

Senator Dotzenrod: | had looked at it and thought it belonged after professional but there’s
a big difference if you put it there, | didn’t realize you can'’t restrict it to recommendations or
qualifying for this by people who are only from North Dakota; which that would do if you put
it after professional. It would be much more difficult.

Senator Lee: The other thing Ms. Kommer talked about was adding the phrase following
conviction which we discussed would be better saying following determination.

Committee discussion about amendment details (30:20-32:20)
Both motions were withdrawn.
Committee recessed and returned to this bill later.
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Chairman Burckhard: We wanted to make sure we had the words correct, so that both the
Labor Commissioner and Rep. Koppelman had spoken to us about. Read proposed
amendment, please see attachment #2 (33:10-35:35:10) | think that's what we were looking
for.

Senator Lee: | move the amendments.
Senator Larson: Second.

A roll call vote was taken.

Motion passes 6-0-0.

Senator Larson: \What's the purpose of introducing this bill? Why are we changing it, is there
something broken?

Senator Lee: Yes. People are abusing the system, saying they are twitchy if they can’t keep
their pet with them.

Senator Larson: And this takes care of that?
Senator Lee: As much as the feds are going to let us.

Senator Dotzenrod: There are many apartments that have a no pet policy; people are
finding a way to use the system to go around.

Chairman Burckhard: There's a lot of abuse.

Senator Larson: | move Do Pass as Amended.
Senator Dotzenrod: Second.

A roll call vote was taken.

Motion passes 6-0-0.

Senator Anderson will carry.



17.0593.03001 Adopted by the Political Subdivisions

Title.04000 Committee
March 24, 2017

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1272

Page 1, line 14, replace "primarily" with "in this state solely"

Page 2, after line 2 insert:
|l1 .ll

Page 2, line 4, remove "provides fraudulent disability documentation"

Page 2, line 5, replace "indicating a disability that requires the use of a service animal. A" with
"knowingly makes a false claim of having a disability that requires the use of a service
animal or assistance animal or knowingly provides fraudulent supporting
documentation in connection with such a claim.

2. If the individual pleads guilty or is convicted of an offense under
subsection 1, a"

Page 2, line 6, remove "of one month's rent"

Page 2, line 8, after "animal" insert "or assistance animal"

Renumber accordingly

Page No. 1 17.0593.03001
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REPORT OF STANDING COMMITTEE
HB 1272, as engrossed: Political Subdivisions Committee (Sen. Burckhard, Chairman)
recommends AMENDMENTS AS FOLLOWS and when so amended, recommends
DO PASS (6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1272
was placed on the Sixth order on the calendar.

Page 1, line 14, replace "primarily" with "in this state solely"

Page 2, after line 2 insert:

ll1 'll

Page 2, line 4, remove "provides fraudulent disability documentation"

Page 2, line 5, replace "indicating a disability that requires the use of a service animal. A"
with "knowingly makes a false claim of having a disability that requires the use of a
service animal or assistance animal or knowingly provides fraudulent supporting
documentation in connection with such a claim.

2. If the individual pleads quilty or is convicted of an offense under
subsection 1, a"

Page 2, line 6, remove "of one month's rent"

Page 2, line 8, after "animal" insert "or assistance animal"

Renumber accordingly
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Jeremy Petron )/T B \
Lobbyist # 234 ’
North Dakota Apartment Association

Re: HB 1272

Chairman Klemin and members of the Committee,
My name is Jeremy Petron. | am a lobbyist for the North Dakota Apartment Association.

We support House Bill 1272.

| have worked in apartment property management for 12 years. As Regional Manger for
Goldmark Property Management, | oversee day-to-day operations for 1,300 apartment units in

Bismarck, and 1,700 units in Grand Forks.

Housing providers must grant reasonable accommodations to persons with disabilities
that impair one or more major life activities, to allow those individuals equal opportunity to use
and enjoy their dwelling unit. The most common accommodation is allowing an assistance
animal in a ‘no pets’ building. An example would be a ‘seeing-eye’ dog for a visually impaired
person, who would typically have a service animal that is specifically trained to provide and
perform a task for that disability. A more common example, though, is an ‘emotional support’
animal that provides comfort to persons with depression or anxiety. In most cases the

accommodation requested is for a cat or a dog.

I have seen first-hand the benefits to residents who legitimately need and require
emotional support assistance animals. These residents tend to be responsible animal owners by
picking up after their animal, keeping the apartment and premises clean, and ensuring as much

as possible to not disturb the quite enjoyment rights of other residents in the building.



| have also seen first-hand the effects of irresponsible animal owners that don’t pick up
waste, where there are apparent urine stains on carpet, clawed and chewed woodwork, and
barking at all hours of the day. A landlord does have the right to evict and recoup damages
from individuals that allow these types of disruptions and damage, but the damage has already
been done. It’s typically this type of resident that didn’t notify the landlord that they had an
animal, and when confronted about it, the answer is “I have a doctor’s note”. The landlord
does have the right to obtain verification from a medical professional regarding the need for
the resident’s accommodation, but surprisingly a lot of these verifications come in only after

the landlord finds out there is an unauthorized animal in the apartment.

It has become surprisingly easy for a resident to obtain an accommodation verification
for a dog or cat from a medical professional, and word gets out quickly amongst renters. On
average, 8% of residents, or 1 in 12 units has an assistance animal. Most of these are for
legitimate reasons, but there are also many fraudulently claiming to have a disability in an
effort to obtain an animal in a no-pets building. Even an internet search on ‘how to get an
assistance animal’ will give you options for paid services to obtain an accommodation
verification. The Humane Society also has article resources on their website on how to obtain

an assistance animal.

This bill will help deter fraudulent activity of individuals attempting to obtain a
reasonable accommodation for an animal under false claims of a disability. There are 18 states
with similar laws already in place, so this issue isn’t just confined to our state. The issue also
continues to exist despite the increase in pet-friendly building options across North Dakota in

recent years.

We urge a do-pass on HB 1272.



CHAPTER 14-02.4
HUMAN RIGHTS

14-02.4-01. State policy against discrimination.

It is the policy of this state to prohibit discrimination on the basis of race, color, religion, sex,
national origin, age, the presence of any mental or physical disability, status with regard to
marriage or public assistance, or participation in lawful activity off the employer's premises
during nonworking hours which is not in direct conflict with the essential business-related
interests of the employer; to prevent and eliminate discrimination in employment relations,
public accommodations, housing, state and local government services, and credit transactions;
and to deter those who aid, abet, or induce discrimination or coerce others to discriminate.

14-02.4-02. Definitions.
In this chapter, unless the context or subject matter otherwise requires:

1.

2:

3.

"Age" insofar as it refers to any prohibited unfair employment or other practice means

at least forty years of age.

"Aggrieved person" includes any person who claims to have been injured by a

discriminatory practice.

"Court" means the district court in the judicial district in which the alleged

discriminatory practice occurred.

"Department" means the division of human rights within the department of labor and

human rights.

"Disability" means a physical or mental impairment that substantially limits one or more

major life activities, a record of this impairment, or being regarded as having this

impairment.

"Discriminatory practice" means an act or attempted act which because of race, color,

religion, sex, national origin, age, physical or mental disability, status with regard to

marriage or public assistance, or participation in lawful activity off the employer's
premises during nonworking hours which is not in direct conflict with the essential
business-related interests of the employer results in the unequal treatment or
separation or segregation of any persons, or denies, prevents, limits, or otherwise
adversely affects, or if accomplished would deny, prevent, limit, or otherwise adversely
affect, the benefit of enjoyment by any person of employment, labor union
membership, public accommodations, public services, or credit transactions. The term

"discriminate" includes segregate or separate and for purposes of discrimination based

on sex, it includes sexual harassment. Sexual harassment includes unwelcome sexual

advances, requests for sexual favors, sexually motivated physical conduct or other
verbal or physical conduct or communication of a sexual nature when:

a. Submission to that conduct or communication is made a term or condition, either
explicitly or implicitly, of obtaining employment, public accommodations or public
services, or education;

b. Submission to or rejection of that conduct or communication by an individual is
used as a factor in decisions affecting that individual's employment, public
accommodations or public services, education, or housing; or

c. That conduct or communication has the purpose or effect of substantially
interfering with an individual's employment, public accommodations, public
services, or educational environment; and in the case of employment, the
employer is responsible for its acts and those of its supervisory employees if it
knows or should know of the existence of the harassment and fails to take timely
and appropriate action.

"Employee" means a person who performs services for an employer, who employs

one or more individuals, for compensation, whether in the form of wages, salaries,

commission, or otherwise. "Employee" does not include a person elected to public
office in the state or political subdivision by the qualified voters thereof, or a person
chosen by the officer to be on the officer's political staff, or an appointee on the
policymaking level or an immediate adviser with respect to the exercise of the

Page No. 1
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TESTIMONY ON HOUSE BILL NO. 1272

Chairman Klemin and members of the House Political Subdivisions Committee:

My name is Greg Thompson, and | am providing this testimony on behalf of the North
Dakota Apartment Association, as a registered lobbyist for that Association. House Bill
No. 1272 was drafted in an effort to deter individuals who are not disabled from feigning
disability so that they can obtain a service animal. This is done by the individual either
because the rental property will not accept pets, or to avoid a pet fee if the building is
pet friendly.

Under the state and federal Fair Housing laws, a housing provider is required to grant a
reasonable accommodation for an individual who is disabled if the accommodation is
necessary to allow that individual an equal opportunity to use and enjoy the dwelling
unit. One of the most common forms of reasonable accommodation is a renter’s
request for a service animal because of a disability of the renter. Under the Fair
Housing laws, a housing provider is entitled to obtain verification from a medical
professional that the renter has a disability and that there is a need for the
accommodation because of that disability. Although there are many individuals who
legitimately need an accommodation because of their disability, there are also
numerous individuals who are skirting the rules under the Fair Housing laws in order to
obtain a service animal in their apartment unit.

When these individuals who are not disabled are unsuccessful in obtaining medical
verification of their disability or the need for an accommodation from a local medical
provider, these individuals have been turning to the Internet to obtain that verification.
There are numerous Internet sites advertising for disability assessments if the individual
will pay a fee. Upon paying that fee, a simple questionnaire is completed over the
Internet by the individual seeking the assessment and typically, a social worker in
California, Oregon or Washington will then submit a letter in support of the individual's
need for the assistance animal because of the disability. Naturally, the social worker or
other person that signed the letter never sees the individual or treats the person for the
disability, but will gladly render the assessment report in exchange for the fee.

This abuse of the system must stop. It is not only abusive to the housing provider, but
unfair as well to those who are legitimately disabled and need a service animal.

This bill makes it a Class B Misdemeanor for any individual fraudulently claiming a
disability and further requires that the medical provider issuing the report be licensed in
the state of North Dakota. Finally, the legislation allows a housing provider to evict in
this circumstance and to request a penalty for the abuse of the system.

Hopefully, this legislation will deter individuals who are not disabled from abusing the
system. The North Dakota Apartment Association urges a do-pass for this amendment
to Section 47-16-07.5.
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Max Blosser

Testimony for HB 1272

Mr. / Madam Chairman (woman), members of the committee, my name is Max Blosser and [ am
here as a private citizen. I am a student in Grand Forks at the University of North Dakota and an
outreach coordinator at North Dakota’s only fair housing non-profit, High Plains Fair Housing
Center. [ am here today to voice my concerns about this bill as it stands in its current form. [
speak not only as a person who, multiple times a week, converses with people who are going
through the reasonable accommodation process with their property managers, but also as
someone who went through the process myself. After my girlfriend of six years and I got our
first apartment together, her clinically diagnosed anxiety issues went through the roof. As
someone who doesn’t suffer from mental illness, I’'ll never understand her anxiety in full —
however, I know it’s serious and anything that could help was welcomed. After speaking with
her doctor in our hometown located in the suburbs of Minneapolis, a therapeutic animal was
mentioned form of treatment. When she decided to move forward with this form of treatment,
our landlord denied the request. At this point, my girlfriend’s anxiety was at a crisis. We had
identified a non-allergenic dog (we both have allergies) that was available but it needed to be
purchased quickly before it was no longer available. To alleviate her symptoms we needed to

break our lease and move across town so that my girlfriend’s anxiety could be managed.

In the new apartment, it took multiple conversations to explain that a pet fee cannot be applied to
us, and that there are differences between service and support animals. To keep it short, it was
one of the most stressful weeks of my life. Plus, I even had two midterms that week as well. It

was awful, but worth it.

The language in this bill suggests, however, that my girlfriend’s note from her doctor in
Minnesota wouldn’t work in the future. If it were her counselor, therapist, social service
provider, or case manager, the language suggests these notes wouldn’t work either.

In each of these instances, she would be complying with the Federal Fair Housing Act. But this
bill would end the substantial equivalence the state currently has with the Fair Housing Act, and

that means she would need to go through HUD, not the NDDOLHR to get her accommodation.



As a recent bill proposed in the ND Legislature explains, there are a lot of MN and other out-of- ‘

state students who attend ND colleges and universities. At UND, our Aerospace program is one
of the best in the nation, and draws students from around the world. This bill would
disproportionally affect out of state students who contribute so much to ND, and particularly to
local economies. The stress of a reasonable accommodation request can be debilitating in its own
right. This week I received a call from a veteran who served this nation for 8 years, and has
combat related PTSD. My coworker and I were on the phone trying to help him with a
reasonable accommodation for hours, and much of that time was spent consoling him while he
held his cat’s toy and wept. He explained how much his cat meant for him and his disability, and
the idea of making the process even more difficult is only going to make things worse for people
with disabilities.

However, the intent of the bill is clear and agreeable. All of the hard work we put in at High
Plains Fair Housing Center is delegitimized when a disability is faked and a reasonable
accommodation is granted when it shouldn’t have been. While this issue may not be a persistent
problem for most housing providers in North Dakota, its intent make sense.

But, the way the bill is written, it will have countless negative effects on hundreds of North
Dakota residents each year. Making an already stressful situation even more stressful will hurt
residents of this state much more than it will help housing providers who, uncommonly, face the
issue of fake disability reasonable accommodation requests.

So I ask you to please, amend the bill so that its negative effects on students and out of state
residents are remedied and if this can’t happen, I ask you to scrap the bill altogether, as its
negative effects greatly outweigh the benefits.

Thank you very much for having me.
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Good Morning, my name if Kelly Gorz. | am a Fair Housing Specialist at High Plains Fair Housing
Center in Grand Forks. | want to thank Representatives B. Koppelman, R.C. Becker, Karls, K.
Koppelman, Ruby and Senator O. Larsen for the opportunity to speak today.

We come today to speak to you about the wording of House Bill 1272.

High Plains Fair Housing Center is a private, non-profit fair housing organization that works to
eliminate housing discrimination and to ensure equal housing opportunity for all. We advocate
for those who have experienced discrimination in housing based on their status in a protective
class and we provide education of fair housing rights and responsibility throughout the entire
state. Consistent with nationwide statistics, the number one instance of housing discrimination
in North Dakota is of persons with disabilities. About 25% of disability cases that we advocate
for are combat veterans who have PTSD and use assistance or companion animals to alleviate
their symptoms.

First, we understand that that there are abuses of reasonable accommodations and that some
people misrepresent that they have a disability in order to have their pets in pet free buildings.
Fraudulent claims only make our job more difficult.

Our biggest concern is the restrictive wording in the bill which states that verification of a
disability "MUST originate from a medical professional licensed or certified in this state.”

In order to receive a reasonable accommodation of having a service animal in a rental unit, a
person, under federal law, must have a disability and be able to provide documentation that
there is a nexus between the reasonable accommodation and the disability.

The two agencies that are tasked with enforcing the Federal Fair Housing Act and guiding the
courts in interpreting the Fair Housing Act are the Department of Justice and the Department of
Housing and Urban Development. These two agencies released the Joint Statement on
Reasonable Accommodations under the Fair Housing Act in May of 2004. Page 13 of the
statement says that,
“Depending on the individual’s circumstances, information verifying that the person
meets the Act’s definition of the disability can usually be provided by the individual
himself or herself (for example proof that an individual under 65 years of age receives SSI
or Social Security Disability Insurance). A doctor or other medical professional, a peer
support group, a non-medical service agency, or a reliable third party who is in a position



to know about the individual’s disability may also provide verification of a disability. In
most cases, an individual’s medical records or detailed information about the nature of a
person’s disability is not necessary for this inquiry.”
This joint statement recognizes that health care professionals other than primary care
physicians may be in a position to speak to a person with a disability’s need for a reasonable
accommodation.

Moreover, it is not unusual for a patient to be treated outside of the state they reside in. For
example, a person living in a border city with another state such as Minnesota, South Dakota,
or Montana may see a medical professional across state lines. Many out of state students do
not receive care for their disability in North Dakota. It also excludes those who are treated for
their disability at specialty centers out of state like Mayo Clinic or Cancer Centers of America.
This Bill, if passed, could also exclude members of our armed forces that receive care on any of
the military bases in North Dakota and any veteran who is treated at a VA hospital as the
federal government states that military medical professionals can hold a license in any state to
practice on a base or VA hospital.

Most importantly, North Dakota has substantial equivalence with the Federal Fair Housing Act.
Because of this substantial equivalence, the North Dakota Department of Labor and Human
Rights receives federal funds to investigate, determine cause and conciliates all fair housing
cases in North Dakota. In states that do not have substantial equivalence, all fair housing claims
go directly to HUD and HUD investigates, determines cause and conciliates the fair housing
cases. If North Dakota passes legislation that is more restrictive than the Federal Fair Housing
Act, North Dakota can lose its substantial equivalence. If North Dakota loses substantial
equivalence the North Dakota Department of Labor and Human Rights will lose the funding for
enforcing of the fair housing cases and all the cases will be heard by HUD in Denver. | think it is
in everyone's self-interest to have North Dakota fair housing cases heard in North Dakota.

Again, we are fully aware of and fully supportive of the need to prevent disability fraud in the
rental markets in North Dakota. We urge you address the restrictive wording of the bill so
verification of a disability would come from sources in line with the HUD guidance and we
advise the state to seriously consider the implications of losing our substantial equivalence with
federal fair housing laws.

Thank you for your time.

High Plains Fair Housing Center
1405 1% Ave North, Grand Forks, ND
701-792-2878

A



Testimony in Opposition to House Bill 1272 (as written)
Presented to the House Political Subdivisions Committee
January 27, 2017

TJ Jerke, North Dakota State Director
The Humane Society of the United States

Chairman Klemin, and member of the Committee, on behalf of The Humane Society of the United States
and our supporters in North Dakota, thank you for this opportunity to submit testimony in opposition to
HB 1272 as written.

| would like to thank the sponsor of the bill for bringing this issue to light. We support efforts to prevent
individuals from making fraudulent requests for reasonable accommodations of service and assistance
animals. However, we believe that, as currently written, this bill will violate federal protections for the
disabled, place an undue burden on individuals with legitimate needs for service and assistance animals,
lead to unintended consequences to the state and create more confusion and work for property

managers and owners.

The definitions conflict with federal law.

Any legislation on this topic should mirror the definitions used in the federal law to maintain consistency
and reduce confusion. Federal guidelines promulgated under the Americans with Disabilities Act and the
Fair Housing Act permit individuals living with a disability to, when medically appropriate, use a service
animal in a place of public accommodation and use an assistance animal in most types of housing. Service
animals are defined as animals that are individually trained to perform a specific task for their disabled
owner. The most well-known example is a guide dog for the blind. Service animals are allowed in public
accommodations because of the owner’s need for the animal at all times. Assistance animals, on the
other hand, can be a cat, dog or other type of companion animal, and do not need to be individually
trained to perform a service or task for their disabled owners. The health benefits from the animal living
in the home are what qualify the animal as an assistance animal. There is no official certification or
registration for service or assistance animals. If an individual produces or the animal wears an official
looking certification, it is not necessarily reliable proof that the individual has a disability as well as a
related need for a service or assistance animal. Both property managers and individuals should expect
the reasonable accommodation process to be an interactive experience, with the parties asking proper

questions and requesting appropriate verification.

Service and assistance animals are working animals, not pets, and therefore pet rules, such as breed or
size restrictions, do not apply to them. Instead, the individual must ask for a reasonable accommodation
to be exempted from the pet rule. In general, property managers are required to grant the reasonable
accommodation, but the access is not absolute. If the animal poses a direct threat to the health or safety
of others — including animals — the property manager can revoke the accommodation and require the
animal to leave the premises. Therapy animals are not considered service or assistance animals while

“emotional support animals” are a type of assistance animal.



According to the 2010 U.S. Census, nearly 1in 5 people (approximately 56.7 million) are living
with a disability. Under the ADA’s broad definition of disability and the large number of people afflicted,
it is more likely that the request to accommodate a service or assistance animal is actually underutilized.
We believe that the vast majority of requests to accommodate a service or assistance animal are valid
and critical; and when there is a rare occurrence of fraud, these instances may be blown out of
proportion.

Enforce existing mechanisms that protect property owners.

The rules concerning service and assistance animals can be complicated and are not commonly
known. Most questionable cases that property owners encounter stem from innocent confusion of the
rule at issue and not from fraudulent intent. A public outreach campaign that, for example, provides signs
for property owners to post that outline the parameters of service and assistance animal rules or
provides training for property managers on how the interactive process works, will go much further
towards striking the balance between allowing accommodations for those living with disabilities while
ensuring the health and safety for everyone on the property.

When a housing provider refuses a requested accommodation because it is not reasonable, the
provider should discuss with the requester whether there is an alternative accommodation that would
effectively address the requester's disability-related needs without a fundamental alteration to the
provider's operations and without imposing an undue financial and administrative burden. If an
alternative accommodation would effectively meet the requester's disability-related needs and is
reasonable, the provider must grant it. | want to refer you to the Joint Statement by the Dept. of Justice
and Housing and Urban Development. Page 7 highlights these existing guidelines:

“A housing provider can deny a request for a reasonable accommodation if the request was not made by
or on behalf of a person with a disability or if there is no disability related need for the accommodation.
In addition, a request for a reasonable accommodation may be denied if providing the accommodation is
not reasonable —i.e., if it would impose an undue financial and administrative burden on the housing
provider or it would fundamentally alter the nature of the provider's operations. The determination of
undue financial and administrative burden must be made on a case-by-case basis involving various
factors, such as the cost of the requested accommodation, the financial resources of the provider, the
benefits that the accommodation would provide to the requester, and the availability of alternative
accommodations that would effectively meet the requester's disability-related needs.

Housing providers are to evaluate a request for a reasonable accommodation to possess an assistance
animal in a dwelling using the general principles applicable to all reasonable accommodation requests.
After receiving such a request, the housing provider must consider the following: 1. Does the person
seeking to use and live with the animal have a disability? 2. Does the person making the request have a
disability-related need for an assistance animal? If the answer to both is, “no” they are not required to
modify their pet policy and the request may be denied. (HUD, page 2-3)

N



The bill isn’t detailed enough regarding, a “False Claim.”

What would be considered a, “false claim” under this law? Would it have to be verbally delivered or
written? What if | leave a voicemail? How will a property owner or manager know it’s a false claim? Will
they have access to a database of all medical professionals licensed or certified in North Dakota? Is there
a standard property owners would have to meet to determine a, “False claim?” What process will a
property owner follow if they believe a claim has been falsified? What kind of recourse does an individual
have if they are falsely accused of bringing a false claim?

Under federal guidelines, The Fair Housing Act’s protection against disability discrimination covers not
only home seekers with disabilities but also buyers and renters without disabilities who live or are
associated with individuals with disabilities: children, parents, friends, spouses, patients, or other
associates.

Medical Professional requirement conflicts with HUD and DOJ regulations.

The requirement on lines 18 — 20 creates an impermissibly narrow definition for the individual
permitted to verify a disability under federal law. A licensed medical professional may risk any federal
funding the state receives. Per the DOJ and HUD information verifying that the person meets the
American with Disabilities Act definition of disability can be provided by a doctor or other medical
professional, a peer support group, a non-medical service agency, a reliable third party or even the
individual himself or herself (e.g., proof that an individual under 65 years of age receives Supplemental
Security Income or Social Security Disability Insurance benefits or a credible statement by the individual).

The consequences of violating the Americans with Disabilities Act or Fair Housing Act are severe — we
would be jeopardizing federal housing funds.

I implore the committee to consider, and ask, whether all other options have been exhausted before
enacting this legislation. Have tenants and landlords, residents and property managers, disability
advocates and local animal welfare advocates across the state discussed this matter and afforded the
opportunity to create their own local policies within the framework already established by the federal

laws.

Thank you for this opportunity. We ask for a Do Not Pass Recommendation on HB1272.
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REASONABLE ACCOMMODATIONS UNDER THE
FAIR HOUSING ACT

Introduction

The Department of Justice ("DOJ") and the Department of Housing and Urban
Development ("HUD") are jointly responsible for enforcing the federal Fair Housing Act' (the
"Act"), which prohibits discrimination in housing on the basis of race, color, religion, sex,
national origin, familial status, and disability.> One type of disability discrimination prohibited
by the Act is the refusal to make reasonable accommodations in rules, policies, practices, or
services when such accommodations may be necessary to afford a person with a disability the
equal opportunity to use and enjoy a dwelling.” HUD and DOJ frequently respond to complaints
alleging that housing providers have violated the Act by refusing reasonable accommodations to
persons with disabilities. This Statement provides technical assistance regarding the rights and
obligations of persons with disabilities and housing providers under the Act relating to

: The Fair Housing Act is codified at 42 U.S.C. §§ 3601 - 3619.

: The Act uses the term “handicap” instead of the term "disability." Both terms have the

same legal meaning. See Bragdon v. Abbott, 524 U.S. 624, 631 (1998) (noting that definition of
“disability” in the Americans with Disabilities Act is drawn almost verbatim “from the definition
of 'handicap' contained in the Fair Housing Amendments Act of 1988”). This document uses the
term "disability," which is more generally accepted.

‘ 3 42 U.S.C. § 3604(f)(3)(B).




reasonable accommodations.*

Questions and Answers

1. What types of discrimination against persons with disabilities does the Act
prohibit?

The Act prohibits housing providers from discriminating against applicants or residents
because of their disability or the disability of anyone associated with them® and from treating
persons with disabilities less favorably than others because of their disability. The Act also
makes it unlawful for any person to refuse “to make reasonable accommodations in rules,
policies, practices, or services, when such accommodations may be necessary to afford ...
person(s) [with disabilities] equal opportunity to use and enjoy a dwelling.”® The Act also
prohibits housing providers from refusing residency to persons with disabilities, or placing
conditions on their residency, because those persons may require reasonable accommodations.
In addition, in certain circumstances, the Act requires that housing providers allow residents to

¢ Housing providers that receive federal financial assistance are also subject to the

requirements of Section 504 of the Rehabilitation Act of 1973. 29 U.S.C. § 794. Section 504,
and its implementing regulations at 24 C.F.R. Part 8, prohibit discrimination based on disability
and require recipients of federal financial assistance to provide reasonable accommodations to
applicants and residents with disabilities. Although Section 504 imposes greater obligations than
the Fair Housing Act, (e.g., providing and paying for reasonable accommodations that involve
structural modifications to units or public and common areas), the principles discussed in this
Statement regarding reasonable accommodation under the Fair Housing Act generally apply to
requests for reasonable accommodations to rules, policies, practices, and services under Section
504. See U.S. Department of Housing and Urban Development, Office of Public and Indian
Housing, Notice PIH 2002-01(HA) (www.hud.gov/offices/theo/disabilities/PIH02-01.pdf) and
“Section 504: Frequently Asked Questions,” (www.hud.gov/offices/theo/disabilities/
sect504faq.cfm#anchor272118).

2 The Fair Housing Act’s protection against disability discrimination covers not only

home seekers with disabilities but also buyers and renters without disabilities who live or

are associated with individuals with disabilities 42 U.S.C. § 3604(f)(1)(B), 42 U.S.C.

§ 3604()(1)(C), 42 U.S.C. § 3604(f)(2)(B), 42 U.S.C. § (H(2)(C). See also H.R. Rep. 100-711 —
24 (reprinted in 1988 U.S.C.A.N. 2173, 2184-85) (“The Committee intends these provisions to
prohibit not only discrimination against the primary purchaser or named lessee, but also to
prohibit denials of housing opportunities to applicants because they have children, parents,
friends, spouses, roommates, patients, subtenants or other associates who have disabilities.”).
Accord: Preamble to Proposed HUD Rules Implementing the Fair Housing Act, 53 Fed. Reg.
45001 (Nov. 7, 1988) (citing House Report).

& 42 U.S.C. § 3604(f)(3)(B). HUD regulations pertaining to reasonable accommodations
may be found at 24 C.F.R. § 100.204.
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make reasonable structural modifications to units and public/common areas in a dwelling when
those modifications may be necessary for a person with a disability to have full enjoyment of a
dwelling.” With certain limited exceptions (see response to question 2 below), the Act applies to
privately and publicly owned housing, including housing subsidized by the federal government or
rented through the use of Section 8 voucher assistance.

2. Who must comply with the Fair Housing Act’s reasonable accommodation
requirements?

Any person or entity engaging in prohibited conduct — i.e., refusing to make reasonable
accommodations in rules, policies, practices, or services, when such accommodations may be
necessary to afford a person with a disability an equal opportunity to use and enjoy a dwelling —
may be held liable unless they fall within an exception to the Act’s coverage. Courts have
applied the Act to individuals, corporations, associations and others involved in the provision of
housing and residential lending, including property owners, housing managers, homeowners and
condominium associations, lenders, real estate agents, and brokerage services. Courts have also
applied the Act to state and local governments, most often in the context of exclusionary zoning
or other land-use decisions. See e.g., City of Edmonds v. Oxford House, Inc., 514 U.S. 725, 729
(1995); Project Life v. Glendening, 139 F. Supp. 703, 710 (D. Md. 2001), aff'd 2002 WL
2012545 (4™ Cir. 2002). Under specific exceptions to the Fair Housing Act, the reasonable
accommodation requirements of the Act do not apply to a private individual owner who sells his
own home so long as he (1) does not own more than three single-family homes; (2) does notuse
a real estate agent and does not employ any discriminatory advertising or notices; (3) has not
engaged in a similar sale of a home within a 24-month period; and (4) is not in the business of
selling or renting dwellings. The reasonable accommodation requirements of the Fair Housing
Act also do not apply to owner-occupied buildings that have four or fewer dwelling units.

3. Who qualifies as a person with a disability under the Act?

The Act defines a person with a disability to include (1) individuals with a physical or
mental impairment that substantially limits one or more major life activities; (2) individuals who
are regarded as having such an impairment; and (3) individuals with a record of such an
impairment.

The term "physical or mental impairment” includes, but is not limited to, such diseases
and conditions as orthopedic, visual, speech and hearing impairments, cerebral palsy, autism,
epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, Human
Immunodeficiency Virus infection, mental retardation, emotional illness, drug addiction (other
than addiction caused by current, illegal use of a controlled substance) and alcoholism.

! This Statement does not address the principles relating to reasonable modifications. For

further information see the HUD regulations at 24 C.F.R. § 100.203. This statement also does
not address the additional requirements imposed on recipients of Federal financial assistance
pursuant to Section 504, as explained in the Introduction.
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The term "substantial ly limits" suggests that the limitation is "significant" or "to a large
degree."

The term “major life activity” means those activities that are of central importance to
daily life, such as seeing, hearing, walking, breathing, performing manual tasks, caring for one’s
self, learning, and speaking.® This list of major life activities is not exhaustive. See e.g., Bragdon
v. Abbott, 524 U.S. 624, 691-92 (1998)(holding that for certain individuals reproduction is a
major life activity).

4. Does the Act protect juvenile offenders, sex offenders, persons who illegally use
controlled substances, and persons with disabilities who pose a significant danger to
others?

No, juvenile offenders and sex offenders, by virtue of that status, are not persons with
disabilities protected by the Act. Similarly, while the Act does protect persons who are
recovering from substance abuse, it does not protect persons who are currently engaging in the
current illegal use of controlled substances? Additionally, the Act does not protect an individual
with a disability whose tenancy would constitute a "direct threat" to the health or safety of other
individuals or result in substantial physical damage to the property of others unless the threat can
be eliminated or significantly reduced by reasonable accommodation.

5. How can a housing provider determine if an individual poses a direct threat?

The Act does not allow for exclusion of individuals based upon fear, speculation, or
stereotype about a particular disability or persons with disabilities in general. A determination
that an individual poses a direct threat must rely on an individualized assessment that is based on
reliable objective evidence (e.g., current conduct, or a recent history of overt acts). The
assessment must consider: (1) the nature, duration, and severity of the risk of injury; (2) the
probability that injury will actually occur; and (3) whether there are any reasonable
accommodations that will eliminate the direct threat. Consequently, in evaluating a recent
history of overt acts, a provider must take into account whether the individual has received
intervening treatment or medication that has eliminated the direct threat (i.e., a significant risk of
substantial harm). In such a situation, the provider may request that the individual document

. The Supreme Court has questioned but has not yet ruled on whether "working" is to be

considered a major life activity. See Toyota Motor Mfg, Kentucky, Inc. v. Williams, 122 S. Ct.
681, 692, 693 (2002). Ifit is a major activity, the Court has noted that a claimant would be
required to show an inability to work in a “broad range of jobs” rather than a specific job. See
Sutton v. United Airlines. Inc., 527 U.S. 470, 492 (1999).

2 See, e.g., United States v. Southern Management Corp., 955 F.2d 914, 919 (4™ Cir. 1992)
(discussing exclusion in 42 U.S.C. § 3602(h) for “current, illegal use of or addiction to a
controlled substance”).



how the circumstances have changed so that he no longer poses a direct threat. A provider may
also obtain satisfactory assurances that the individual will not pose a direct threat during the
tenancy. The housing provider must have reliable, objective evidence that a person with a
disability poses a direct threat before excluding him from housing on that basis.

Example 1: A housing provider requires all persons applying to rent an
apartment to complete an application that includes information on the applicant’s
current place of residence. On her application to rent an apartment, a woman
notes that she currently resides in Cambridge House. The manager of the
apartment complex knows that Cambridge House is a group home for women
receiving treatment for alcoholism. Based solely on that information and his
personal belief that alcoholics are likely to cause disturbances and damage
property, the manager rejects the applicant. The rejection is unlawful because it is
based on a generalized stereotype related to a disability rather than an
individualized assessment of any threat to other persons or the property of others
based on reliable, objective evidence about the applicant’s recent past conduct.
The housing provider may not treat this applicant differently than other applicants
based on his subjective perceptions of the potential problems posed by her
alcoholism by requiring additional documents, imposing different lease terms, or
requiring a higher security deposit. However, the manager could have checked
this applicant’s references to the same extent and in the same manner as he would
have checked any other applicant’s references. If such a reference check revealed
objective evidence showing that this applicant had posed a direct threat to persons
or property in the recent past and the direct threat had not been eliminated, the
manager could then have rejected the applicant based on direct threat.

Example 2: James X, a tenant at the Shady Oaks apartment complex, is
arrested for threatening his neighbor while brandishing a baseball bat. The Shady
Oaks’ lease agreement contains a term prohibiting tenants from threatening
violence against other residents. Shady Oaks’ rental manager investigates the
incident and learns that James X threatened the other resident with physical
violence and had to be physically restrained by other neighbors to keep him from
acting on his threat. Following Shady Oaks’ standard practice of strictly enforcing
its “no threats” policy, the Shady Oaks rental manager issues James X a 30-day
notice to quit, which is the first step in the eviction process. James X's attorney
contacts Shady Oaks' rental manager and explains that James X has a psychiatric
disability that causes him to be physically violent when he stops taking his
prescribed medication. Suggesting that his client will not pose a direct threat to
others if proper safeguards are taken, the attorney requests that the rental manager
grant James X an exception to the “no threats” policy as a reasonable
accommodation based on James X’s disability. The Shady Oaks rental manager
need only grant the reasonable accommodation if James X’s attorney can provide
satisfactory assurance that James X will receive appropriate counseling and
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periodic medication monitoring so that he will no longer pose a direct threat ‘
during his tenancy. After consulting with James X, the attorney responds that

James X is unwilling to receive counseling or submit to any type of periodic

monitoring to ensure that he takes his prescribed medication. The rental manager

may go forward with the eviction proceeding, since James X continues to pose a

direct threat to the health or safety of other residents.

6. What is a "reasonable accommodation" for purposes of the Act?

A “reasonable accommodation” is a change, exception, or adjustment to a rule, policy,
practice, or service that may be necessary for a person with a disability to have an equal
opportunity to use and enjoy a dwelling, including public and common use spaces. Since rules,
policies, practices, and services may have a different effect on persons with disabilities than on
other persons, treating persons with disabilities exactly the same as others will sometimes deny
them an equal opportunity to use and enjoy adwelling. The Act makes it unlawful to refuse to
make reasonable accommodations to rules, policies, practices, or services when such
accommodations may be necessary to afford persons with disabilities an equal opportunity to use
and enjoy a dwelling.

To show that a requested accommodation may be necessary, there must be an identifiable
relationship, or nexus, between the requested accommodation and the individual’s disability.

spaces to residents. A resident with a mobility impairment, who is substantially
limited in her ability to walk, requests an assigned accessible parking space close
to the entrance to her unit as a reasonable accommodation. There are available
parking spaces near the entrance to her unit that are accessible, but those spaces
are available to all residents on a first come, first served basis. The provider must
make an exception to its policy of not providing assigned parking spaces to
accommodate this resident.

Example 1: A housing provider has a policy of providing unassigned parking ‘

Example 2: A housing provider has a policy of requiring tenants to come to the
rental office in person to pay their rent. A tenant has a mental disability that
makes her afraid to leave her unit. Because of her disability, she requests that she
be permitted to have a friend mail her rent payment to the rental office as a
reasonable accommodation. The provider must make an exception to its payment
policy to accommodate this tenant.

Example 3: A housing provider has a "no pets" policy. A tenant who is deaf
requests that the provider allow him to keep a dog in his unit as a reasonable
accommodation. The tenant explains that the dog is an assistance animal that will
alert him to several sounds, including knocks at the door, sounding of the smoke
detector, the telephone ringing, and cars coming into the driveway. The housing
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provider must make an exception to its “no pets” policy to accommodate this
tenant.

7. Are there any instances when a provider can deny a request for a reasonable
accommodation without violating the Act?

Yes. A housing provider can deny a request for areasonable accommodation if the
request was not made by or on behalf of a person with a disability or if there is no disability-
related need for the accommodation. In addition, a request for a reasonable accommodation may
be denied if providing the accommodation is not reasonable — i.e., if it would impose an undue
financial and administrative burden on the housing provider or it would fundamentally alter the
nature of the provider's operations. The determination of undue financial and administrative
burden must be made on a case-by-case basis involving various factors, such as the cost of the
requested accommodation, the financial resources of the provider, the benefits that the
accommodation would provide to the requester, and the availability of alternative
accommodations that would effectively meet the requester's disability-related needs.

When a housing provider refuses a requested accommodation because it is not reasonable,
the provider should discuss with the requester whether there is an alternative accommodation that
would effectively address the requester's disability-related needs without a fundamental alteration
to the provider's operations and without imposing an undue financial and administrative burden.
If an alternative accommodation would effectively meet the requester's disability-related needs
and is reasonable, the provider must grant it. An interactive process in which the housing
provider and the requester discuss the requester's disability-related need for the requested
accommodation and possible alternative accommodations is helpful to all concerned because it
often results in an effective accommodation for the requester that does not pose an undue
financial and administrative burden for the provider.

Example: As a result of a disability, a tenant is physically unable to open the
dumpster placed in the parking lot by his housing provider for trash collection.
The tenant requests that the housing provider send a maintenance staff person to
his apartment on a daily basis to collect his trash and take it to the dumpster.
Because the housing development is a small operation with limited financial
resources and the maintenance staff are on site only twice per week, it may be an
undue financial and administrative burden for the housing provider to grant the
requested daily trash pick-up service. Accordingly, the requested accommodation
may not be reasonable. If the housing provider denies the requested
accommodation as unreasonable, the housing provider should discuss with the
tenant whether reasonable accommodations could be provided to meet the tenant's
disability-related needs — for instance, placing an open trash collection can in a
location that is readily accessible to the tenant so the tenant can dispose of his
own trash and the provider's maintenance staff can then transfer the trash to the
dumpster when they are on site. Such an accommodation would not involve a
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fundamental alteration of the provider's operations and would involve little ‘
financial and administrative burden for the provider while accommodating the
tenant's disability-related needs.

There may be instances where a provider believes that, while the accommodation
requested by an individual is reasonable, there is an alternative accommodation that would be
equally effective in meeting the individual's disability-related needs. In such a circumstance, the
provider should discuss with the individual if she is willing to accept the alternative
accommodation. However, providers should be aware that persons with disabilities typically
have the most accurate knowledge about the functional limitations posed by their disability, and
an individual is not obligated to accept an alternative accommodation suggested by the provider
if she believes it will not meet her needs and her preferred accommodation is reasonable.

8. What is a “fundamental alteration”?

A "fundamental alteration" is a modification that alters the essential nature of a provider's
operations.

Example: A tenant has a severe mobility impairment that substantially limits his
ability to walk. He asks his housing provider to transport him to the grocery store
and assist him with his grocery shopping as a reasonable accommodation to his
disability. The provider does not provide any transportation or shopping services
for its tenants, so granting this request would require a fundamental alteration in
the nature of the provider's operations. The request can be denied, but the ‘
provider should discuss with the requester whether there is any alternative
accommodation that would effectively meet the requester’s disability-related needs
without fundamentally altering the nature of its operations, such as reducing the
tenant's need to walk long distances by altering its parking policy to allow a
volunteer from a local community service organization to park her car close to the
tenant's unit so she can transport the tenant to the grocery store and assist him
with his shopping.

9. What happens if providing a requested accommodation involves some costs on
the part of the housing provider?

Courts have ruled that the Act mayrequire a housing provider to grant a reasonable
accommodation that involves costs, so long as the reasonable accommodation does not pose an
undue financial and administrative burden and the requested accommodation does not constitute
a fundamental alteration of the provider’s operations. The financial resources of the provider, the
cost of the reasonable accommodation, the benefits to the requester of the requested
accommodation, and the availability of other, less expensive alternative accommodations that
would effectively meet the applicant or resident’s disability-related needs must be considered in
determining whether a requested accommodation poses an undue financial and administrative
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burden.
10. What happens if no agreement can be reached through the interactive process?

A failure to reach an agreement on an accommodation request is in effect a decision by
the provider not to grant the requested accommodation. If the individual who was denied an
accommodation files a Fair Housing Act complaint to challenge that decision, then the agency or
court receiving the complaint will review the evidence in light of applicable law- and decide if
the housing provider violated that law. For more information about the complaint process, see
question 19 below.

11. May a housing provider charge an extra fee or require an additional deposit
from applicants or residents with disabilities as a condition of granting a reasonable
accommodation?

No. Housing providers may not require persons with disabilities to pay extra fees or
deposits as a condition of receiving a reasonable accommodation.

Example 1: A man who is substantially limited in his ability to walk uses a
motorized scooter for mobility purposes. He applies to live in an assisted living
facility that has a policy prohibiting the use of motorized vehicles in buildings and
elsewhere on the premises. It would be a reasonable accommodation for the
facility to make an exception to this policy to permit the man to use his motorized
scooter on the premises for mobility purposes. Since allowing the man to use his
scooter in the buildings and elsewhere on the premises is a reasonable
accommodation, the facility may not condition his use of the scooter on payment
of a fee or deposit or on a requirement that he obtain liability insurance relating to
the use of the scooter. However, since the Fair Housing Act does not protect any
person with a disability who poses a direct threat to the person or property of
others, the man must operate his motorized scooter in a responsible manner that
does not pose a significant risk to the safety of other persons and does not cause
damage to other persons' property. If the individual's use of the scooter causes
damage to his unit or the common areas, the housing provider may charge him for
the cost of repairing the damage (or deduct it from the standard security deposit
imposed on all tenants), if it is the provider's practice to assess tenants for any
damage they cause to the premises.

Example 2: Because of his disability, an applicant with a hearing impairment
needs to keep an assistance animal in his unit as a reasonable accommodation.
The housing provider may not require the applicant to pay a fee or a security
deposit as a condition of allowing the applicant to keep the assistance animal.
However, if a tenant's assistance animal causes damage to the applicant's unit or
the common areas of the dwelling, the housing provider may charge the tenant for
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the cost of repairing the damage (or deduct it from the standard security deposit
imposed on all tenants), if it is the provider's practice to assess tenants for any
damage they cause to the premises.

12. When and how should an individual request an accommodation?

Under the Act, a resident or an applicant for housing makes a reasonable accommodation
request whenever she makes clear to the housing provider that she is requesting an exception,
change, or adjustment to a rule, policy, practice, or service because of her disability. She should
explain what type of accommodation she is requesting and, if the need for the accommodation is
not readily apparent or not known to the provider, explain the relationship between the requested
accommodation and her disability.

An applicant or resident is not entitled to receive a reasonable accommodation unless she
requests one. However, the Fair Housing Act does not require that a request be made in a
particular manner or at a particular time. A person with a disability need not personally make the
reasonable accommodation request; the request can be made by a family member or someone
else who is acting on her behalf. Anindividual making a reasonable accommodation request
does not need to mention the Act or use the words "reasonable accommodation." However, the
requester must make the request in a manner that a reasonable person would understand to be a
request for an exception, change, or adjustment to a rule, policy, practice, or service because of a
disability.

Although a reasonable accommodation request can be made orally or in writing, it is
usually helpful for both the resident and the housing provider if the request is made in writing.
This will help prevent misunderstandings regarding what is being requested, or whether the
request was made. To facilitate the processing and consideration of the request, residents or
prospective residents may wish to check with a housing provider in advance to determine if the
provider has a preference regarding the manner in which the request is made. However, housing
providers must give appropriate consideration to reasonable accommodation requests even if the
requester makes the request orally or does not use the provider's preferred forms or procedures
for making such requests.

Example: A tenant in a large apartment building makes an oral request that she
be assigned a mailbox in a location that she can easily access because of a
physical disability that limits her ability to reach and bend. The provider would
prefer that the tenant make the accommodation request on a pre-printed form, but
the tenant fails to complete the form. The provider must consider the reasonable
accommodation request even though the tenant would not use the provider's
designated form.

13. Must a housing provider adopt formal procedures for processing requests for a
reasonable accommodation?
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No. The Act does not require that a housing provider adopt any formal procedures for
reasonable accommodation requests. However, having formal procedures may aid individuals
with disabilities in making requests for reasonable accommodations and may aid housing
providers in assessing those requests so that there are no misunderstandings as to the nature of
the request, and, in the event of later disputes, provide records to show that the requests received
proper consideration.

A provider may not refuse a request, however, because the individual making the request
did not follow any formal procedures that the provider has adopted. If a provider adopts formal
procedures for processing reasonable accommodation requests, the provider should ensure that
the procedures, including any forms used, do not seek information that is not necessary to
evaluate if a reasonable accommodation may be needed to afford a person with a disability equal
opportunity to use and enjoy a dwelling. See Questions 16 - 18, which discuss the disability-
related information that a provider may and may not request for the purposes of evaluating a
reasonable accommodation request.

14. Is a h