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Explanation or reason for introduction of bill/resolution: 

Exemptions from money broker regulation 

Minutes: 

Chairman Klein: Called the committee back to order. 

Senator Casper: Introduced the bill. He passed out a full part of the code which contained 
the definition of money brokers from the North Dakota statute, see attachment #1 . He said 
his understanding of the money brokers provision in the code is, it's supposed to be the catch 
all provision. He talked about the code and the definition. (: 15-8:41) 

Senator Roers: Asked what it means to fall into that category of being a money broker. 

Senator Casper: Money broker has to do a licensing fee up front and pay an annual licensing 
fee. He continued to describe the process of becoming a money broker. 

Senator Roers: I would imagine along with that there would be all kinds of reporting 
requirements that would also have to be done. Aren't we entering into a zone now of 
disclosure of confidential information? 

Senator Casper: The reporting requirement is just an annual report to DFI and a renewal of 
your fee. 

Senators Roers: Said that it was opening a huge can of worms. There are so many people 
that will be affected by this definition of being a money maker. 

Senator Casper: I completely agree that it is a huge can of worms. The can of worms is from 
the activity that is currently being conducted under the current law. I am saying we are in the 
can of worms. There is a very large amount of lending in the state that would fall under our 
current law, when you are in the business of competing against the folks that are licensed 
and complying and you are not. 
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Chairman Klein: You knowing the rules, when did you get the sense that there is some 
illegal activity going on that we should fix? I meant to say, outside of the perimeters that we 
set forth . 

Senator Casper: I think it would depend on how they are interpreting the current code. This 
could be making an issue out something that doesn't need to be an issue. 

Chairman Klein: Asked for opposition. 

Barry Haugen, President of the Independent Community Banks of North Dakota: In 
opposition . Written testimony, see attachment #2. 

Marilyn Foss, General Counsel for the North Dakota Bankers Association: In 
opposition . Written testimony, see attachment #3. (22: 15-30:00) 

Chairman Klein: Would you suggest that we don't need this, that we have it covered? 

Marilyn Foss: Senator Casper was forthright in noting that this came from a discussion 
among his colleagues and was not a result of someone coming to him and complaining that 
they thought the DFI had been heavy handed or out of line. I think there is some issue here 
about whether there is a concrete problem to address. 

Greg Tschider, Counsel for the Credit Union Association of the Dakotas: In opposition. 
In regard to a real estate brokerage, I think the exemptions are already in place. He doesn't 
feel there is a need and hasn't seen any place in his practice of law where this has become 
an issue. I don't think this is what we want in North Dakota, people playing silly games to get 
around things. Our object, hopefully with the legislation we pass in North Dakota is to help 
people. He said he finds this an undesirable situation and therefore they oppose it. (31 :45-
33:59) 

Chairman Klein: Asked Robert J. Entringer to come up and speak to the bill and questions. 

Robert J. Entringer, Commissioner of the Department of Financial Institutions: In 
response to a couple of the questions, am I looking to license you if you are loaning a couple 
of hundreds of dollars to your neighbor, no, you are not in the business of loaning money. If 
you are in the business of lending money or if you are trying to find a lender for somebody, 
yes I want to license you. (35:05-37:08) 

Chairman Klein: Just looking at this legislation, does it create heartburn? What we heard is 
concerns and if this passed would you have some issues later? 

Robert J. Entringer: I don't know what the amendment is exactly, if it is the amendment that 
we suggested to Senator Casper. As the bill is currently written , I do have issues with it 
because we license somewhere in the neighborhood of 550 money brokers right now. The 
majority of those are mortgage lenders and we do license from out of state. When you look 
at the exempt entities, every one of those is regulated by somebody. So to exempt somebody 
that is not regulated, I guess it gives me heartburn. I think to the point of what we could do if 
this exemption would go through, we would do a background check on the principles and 
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that would be gone. If you borrow money from somebody that charges 35% interest and you 
get the shaft, there is nothing I can do. I have no authority to do anything to that individual. 
(37:53-40:31) 

Senator Casper: If we didn't do anything in the exemption section of the code but did 
something in the money broker definition of the code, do you have any thoughts there that 
would elevate the issue that has been brought forth to me. 

Robert J. Entringer: You are referring to the business of lending money, is that what you're 
thinking? 

Senator Casper: Said that how it reads now it is very, very broad and asked if there was a 
way to achieve what we are talking about by ever so slightly narrowing that authority. (41 :00-
42:17) 

Robert J. Entringer: Said that from his perspective that definition has a reason. (42:30-
43:09) 

Senator Poolman: I agree with Senator Casper that this can of worms is open but what I am 
hearing from the testimony is that the worms are behaving themselves and if we broaden this 
definition it will open a whole shelf full of cans of worms that might be undesirable, that people 
will be attracted to. 

Robert J. Entringer: I think when you provide a broad exemption you certainly do open it up 
to undesirable activity and if they know that there is nothing I can do or anyone else in the 
State. Yes, you do open it up. 

Chairman Klein: Asked Senator Casper if he was proposing an amendment and if people 
had looked at it. 

Senator Casper: We can have a discussion and see if anyone wants to do the amendment 
or anything at all. 

Chairman Klein: Closed the hearing. 

Senator Casper: Passed out his amendment, see attachment #4. He went over the 
amendment. If we are going to send the bill to bed, it's not worth doing the amendment. 

Chairman Klein: Committee setting the amendment aside, is there any discussion on the 
bill? 

Senator Campbell moved a do not pass. 

Senator Roers seconded the motion. 

Roll Call Vote: Yes-6 No-0 Absent-1 

Senator Casper will carry the bill. 
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13-04.1-01. Administration. 

CHAPTER 13-04.1 
MONEY BROKERS 
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The department of financial institutions shall use its facilities to administer and enforce this 
chapter. Any person or persons delegated to administer this chapter may not have financial 
interests directly or indirectly in any business which is subject to this chapter. The department 
has the power to promulgate rules and regulations having the force and effect of law, 
reasonably necessary to carry out the provisions of this chapter, in accordance with chapter 
28-32. Any hearing held and any orders issued pursuant to this chapter must be in accordance 
with chapter 28-32. In addition to those powers set forth in chapter 28-32, the department has 
additional powers as set forth in this chapter. 

13-04.1-01.1. Definitions. 
As used in this chapter, unless the context or subject matter otherwise requires: 
I . "Borrower" means a person or entity that seeks out, or is solicited by a money broker 

for the purpose of money brokering. 
2. "Commissioner" means the commissioner of financial institutions. 
3. "Money broker" means a person or entity who , in the ordinary course of business, 

engages in money brokering. 
4. "Money brokering" means the act of arranging or providing loans or leases as a form 

of financing, or advertising or soliciting either in print, by letter, in person , or otherwise. 
the right to find lenders or provide loans or leases for persons or businesses desirous 
of obtaining funds for any purposes. 

5. "Net branch" means an office at which a licensed money broker allows a separate 
person tl1at does not hold a valid North Dakota money brokers license to originate 
loans under the license of the money broker. 

6. "Net branch arrangement" means an arrangement under which a licensed money 
broker enters an agreement whereby its designated branch manager has the 
appearance of ownership of the licensee by, among other things, sharing in the profits 
or losses, establishing, leasing, or renting the branch premises, entering other 
contractual relationships with vendors such as for telephones, utilities, and advertising, 
having control of a corporate checkbook, or exercising control of personnel through the 
power to hire or fire such individuals. A person may be considered to be utilizing a net 
branch if the net branch agreement requires the branch manager to indemnify the 
licensee for damages from any apparent, express, or implied agency representation by 
or through the branch's actions or if the agreement requires the branch manager to 
issue a personal check to cover operating expenses whether or not funds are available 
from an operating account of the licensee. 

13-04.1 w02. Money broker license required. 
Except as otherwise provided, a person other than a money broker licensed and authorized 

under this chapter may not engage in money brokering in the state of North Dakota without a 
money broker license issued by the commissioner. A person engages in money brokering in 
North Dakota if lhe borrower resides in North Dakota. 

13·04.1-02.1. Entities exempted from licensing requirements . 
This chapter does not apply to: 
1. Banks; 
2. Credit unions; 
3. Savings and loan associations; 
4 . Insurance companies; 
5. Individuals licensed under chapter 13-10; 
6. State or federal agencies and their employees; 
7. Institutions chartered by the farm credit administration ; 
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Chairman Klein and members of the Senate Industry, Business and Labor Committee: 

Good morning. My name is Barry Haugen and I am President of the Independent Community 
Banks of North Dakota (ICBND). 

ICBND opposes Senate Bill 2260 and recommends that the committee give this bill a do not 
pass recommendation. Community banks as you well know are highly regulated and subject to 
significant oversight and examination authority by state and federal regulatory bodies including 
the North Dakota Department of Financial Institutions for state chartered banks. And , much of 
that regulatory oversight focuses on the lending activity of banks - both from a safety and 
soundness perspective of the bank itself, but also from a consumer protection and compliance 
perspective. 

The exemptions requested in this bill are very broad. Line 23 of page 1 would allow an 
exemption from licensing and regulation for unlimited lending to accredited investors, although 
"accredited investor" is not defined at least in this section of the NDCC. 

Further, lines 1-3 of page 2 of the bill would allow an exemption from current licensing and 
regulation for ANY lending up to ten million dollars annually. ICBND has member banks whose 
total loan portfolios are barely $10 million , much less $10 million annually of originations. 

We simply believe that other individuals or entities who create or arrange loans in North Dakota 
and are currently regulated under the definition of Money Brokers continue to follow those 
licensing and regulatory requirements. Those licensing requirements are really not very 
onerous. 

The initial application fee is $400 for the investigation, $400 for the annual license fee, a $50 fee 
for each branch location plus background check fees. In addition to the fee, a $25,000 surety 
bond is required along with a minimum net worth of just $25,000. I would not consider these 
excessive entry fees to get into the money brokering business. 

More important to the citizens of the state with respect to these licensing requirements is the 
oversight that the state maintains through the Department of Financial Institutions to; (1) 
determine qualifications of all applicants, (2) establish codes of ethics , (3) renew, revoke, 
suspend, or nonrenew licenses, (4) suspend or remove money broker officers and employees 
(5) monitor compliance relative to prohibited acts and practices, and (6) issue orders and 
injunctions as necessary. 

Exempting groups from the current money brokering licensure requirements also hinders the 
state from protecting its citizens from the actions of any bad actors within that group. 

Mr. Chairman and members of the committee, ICBND respectfully asks for a do not pass 
recommendation on SB 2260. 

I 
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• TESTIMONY OF MARILYN FOSS 

(North Dakota Bankers Association) 

Opposing S.B. 2260 

Mr. Chairman, members of the IBL Committee, I am Marilyn Foss, general counsel for the North Dakota 

Bankers Association . I appear here today to ask you to give S.B. 2260 a "do not pass" recommendation. 

Under current law, a person who arranges or provides a loan or lease as a form of financing is a money 

broker. People who want to lawfully engage in money brokering in North Dakota must either obtain a 

license from DFI or be exempt from the license requirement. Under current law, exemptions apply to 

banks and other person who are otherwise licensed or regulated by the State or are employed by state 

or federal government. 

S.B. 2260 proposes two new, overly broad exemptions from the money broker licensing laws for several 

• reasons. The first is simple .. . while we can completely understand the sentiment, North Dakota banks 

oppose bills to allow others to engage freely and without reasonable oversight in activities which are 

heavily regulated for banks. Banks are exempt from licensure under North Dakota money broker laws 

simply because banks, in their activities, including arranging and making loans and leases, are already 

heavily supervised and regulated under other state and federal laws and regulations. North Dakota law 

requires a well -capitalized bank (which means having millions of dollars in tier one, equity capital) to be 

supervised and regulated before it can lend so much as $10 to a customer. However, under this bill a 

person with as little as $25,000 in net worth will be permitted to engage in up to $10 million in lending 

or leasing activities without ANY state supervision or licensing. To us, that doesn't make sense. The size 

of the exemption, $10 million, also threatens to consume all other exemptions because we believe most 

money brokers in North Dakota do not engage in that amount of activity . 

• 
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S.B. 2260 also adds an exemption for transactions with an "accredited investor". Although, it is not 

defined in this bill or elsewhere in the money broker act, in securities law an accredited investor is a 

person with a net worth of at least $1 million. Under securities laws, an accredited investor may be 

solicited to purchase certain securities that are not registered . However, transactions with accredited 

investors are decidedly not unregulated or unsupervised. State and federal securities laws and 

regulations still impose many requirements on securities transactions with accredited investors, 

including extensive requirements for accurate pre-transaction disclosures and warnings and post 

transaction reporting obligations to confirm the availability and qualification of the exemption. S.B. 

2260 has no protections for an unaccredited investor. 

It is our view that S.B. 2260 actually eviscerates North Dakota's money broker licensing laws. That may 

not be what was intended, but that is the effect. We think that is unwarranted and will place many 

North Dakotans in jeopardy of being misled and misused by unscrupulous persons claiming they can 

lend or find loans for needy customers. And, the risks are made larger in light of a poor ag economy. 

Thank you for considering our position and, please, give this bill a Do Not Pass recommendation . 
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Prepared by the Legislative Council staff for 
Senator Casper 

January 23, 2017 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2260 

Page 1, line 23, after "to" insert "commercial" 

Page 1, line 23, after "investor" insert ", as the term "accredited investor" is defined by rule 
adopted by the department of financial institutions" 

Page 2, line 1, after "to" insert "commercial" 

Page 2, line 2, after "exceed" insert "twenty loans annually and does not exceed a total of" 

Renumber accordingly 
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