
2017 SENATE HUMAN SERVICES 

SCR 4011 



2017 SENATE STANDING COMMITTEE MINUTES 

Human Services Committee 
Red River Room, State Capitol 

SCR 4011 
2/20/2017 

Job Number 28514 

D Subcommittee 
D Conference Committee 

Committee Clerk Signature J'-vz:c. ~ ~ !(/~ 

Explanation or reason for introduction of bill/resolution: 

A concurrent resolution requesting the Legislative Management to consider studying the 
issue of food allergy safety and awareness in the food service industry, the regulatory burden 
of potentially implementing a mandatory food allergy awareness program, and the potential 
costs associated with a mandatory food allergy awareness program. 

Minutes: 113 attachments 

Chair J. Lee: Brought the hearing on SCR 4011 to order, all members were present. 

Senator Bekkedahl: Introduced the bill, provided written testimony, please see attachment 
#1. (0:45-1 :48) 

Chair J. Lee: Under the study, you do talk about the regulatory burden of potentially 
implementing , labeling I am assuming? That will be part of the study? 

Senator Bekkedahl: Initially she wanted to have a manager in every restaurant to have gone 
to training on food allergy awareness and having one person on every shift having training 
as well. That's where we talked about burdensome nature of that the industry needs to be 
involved. We are placing some mandates upon them that are actually going to have cost and 
a huge potential in public safety. There is the matter of working with instead of against an 
industry in implementing that. 

V-Chair Larsen: I know that peanut allergies are one thing, do you know of other food 
allergies? 

Chair J. Lee: Gluten, celiac disease. People coming in to the restaurant know that they have 
to be aware and it is a joint responsibility. 

Senator Bekkedahl: Some restaurants notify the public by having a sign that says there are 
peanuts on the premises. I would understand that people with allergies know to look for that. 
I don't know if it is mandated to have the signage or if it is voluntary. I think it is important to 
have that mechanism out there. 
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Senator Heckaman: This would include school food services or is this just restaurant? 

Senator Bekkedahl: I think her intent was the restaurant industry but if it was a study, 
would suggest that it look at all entities that service food service. 

Senator Heckaman: It says the food service industry. We might want to include that. 

Senator Kreun: In the schools, at least where my granddaughters go to school, the food 
service program is notified of all students with allergies, those students are given a special 
diet. It doesn't interfere will all the other students. It isn't a big issue as long as everybody 
knows what is taking place. 

Chair J. Lee: For the schools the students are going to be there all the time. 

Senator Kreun: The schools have a lot of policies on that already, so we don't want to 
exclude them as far as asking the questions but they do have their policies in place. 

Senator Piepkorn: What's the extent of current problem in North Dakota with informing 
patrons of food allergies in restaurants? 

Sen Bekkedahl: I couldn't say, that's the point of the study. 

No opposition testimony 

Julie Wagendorf, Director Division of Food and Lodging: Testified neutral, please see 
attachment #2, #3. (9:33-13: 10) 

Senator Clemens: I didn't see anything referring to gluten free foods. 

Julie Wagendorf: Gluten is associated with wheat, so indicating that wheat is the allergen 
and present in that food item would indicate the presence of gluten. 

Senator Piepkorn: Your testimony seems to be more directed to institutional food service 
industry than restaurants, is that true? 

Julie Wagendorf: I should clarify the food code requirements apply to all food service 
establishments that is both institutional and under private ownership or franchise. It would 
cover restaurants, fast food and convenience stores, wherever there is food service offered 
to the public. 

Senator Anderson: When we find out where constituent found the information, there must 
be national group that is posting that North Dakota doesn't have the things that you described 
but we do have it and we might want to make that connection, it seems like what we have is 
pretty thorough. 

Chair J. Lee: It wouldn't be the first time there was erroneous information. 
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V-Chair Larsen: When we were talking about displaying these, there was a new bill in the 
house, the freedom food act. So if they went to a farmer's market, would it fall under that? 

Julie Wagendorf: As far as freedom food act, any food introduced in the market under what 
is commonly referred to as a cottage food law, if amended to provide rules written by Health 
Department we could require labeling. At this point there aren't labeling requirements. 

Chair J. Lee: We'd have a full room if we called for rules at farmer's markets. 

Julie Wagendorf: About the constituent and the concerns, if their doing research they would 
need to find out what state food codes are posted under. There are different renditions of the 
FDA food code. The North Dakota food code is based on 2009 food code but in 2013 FDA 
included a requirement for certified food protection manger to be at least employed by a food 
service industry. It could be her research reflected that North Dakota didn't have the 2013 
FDA food code adopted and that means that we don't require a certified food protection 
manager. We are looking to offer proposed rules to adopt the 2013 FDA food code in the 
future. As we go through the rules process we would like to see that become a requirement 
in North Dakota. 

Senator Piepkorn: When we look at the "whereas implanting the food allergy program" it 
says requiring service employees to inform patrons, that would be more of a restaurant 
setting. Do you see this food service employee informing each individual table, or looking at 
menu items or in the form of a poster, can you talk about that? 

Julie Wagendorf: I would look at it as a joint effort between the public, the patron and the 
industry and if asked the industry should be able to properly inform them of the ingredients 
in that menu item. 

Chair J. Lee: I've been at restaurants where someone has asked about it and if their waiter 
didn't know for sure they would go back and double check and bring the information back. 
That churning of wait staff is a big deal too, less so in schools, that's a challenge for the folks 
in the restaurant business. 

Senator Kreun: I believe you touched on it. There is some responsibility of patron with the 
allergy to make inquiry so they can make the food staff aware of their condition. I don't think 
it's incumbent on the food industry to guess who has it and who does not have a food allergy. 

Senator Bekkedahl: You did get it right when you talked about the certified food protection 
manager, that was the crux of the inquiry from my constituent so I apologize for not bringing 
that forward before. That is the hole she sees in the system right now. 

Chair J. Lee: It's very appropriate that this be done in rule and not in statute. Closed the 
hearing. 
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Explanation or reason for introduction of bill/resolution: 

A concurrent resolution requesting the Legislative management to consider studying the 
issue of food allergy safety and awareness in the food service industry, the regulatory burden 
of potentially implementing a mandatory food allergy awareness program, and the potential 
costs associated with a mandatory food allergy awareness program. 

Minutes: Attachments O 

Senator Kreun: I would make a do not pass motion. 

Senator Piepkorn: Seconded the motion. 

Senator Anderson: I think testimony revealed that the department has a pretty good handle 
on this. 

A roll call vote was taken. Motion passes 7-0-0. 

Senator Piepkorn will carry the bill. 
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BILL/RESOLUTION NO. If()(/ 
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Recommendation: O Adopt Amendment 

0 Do Pass ~ Do Not Pass 
0 As Amended 
0 Place on Consent Calendar 

Other Actions: D Reconsider 

0 Without Committee Recommendation 
D Rerefer to Appropriations 

D 

Motion Made By __ .),_W~·~-f}~'-W~vt.~- Seconded By 

Senators Yes No Senators Yes No 
Senator Judy Lee (Chairman) x Senator Joan Heckaman x 
Senator Oley Larsen (Vice-Chair) y Senator Merrill Piepkorn A" 

Senator Howard C. Anderson, Jr. K 

Senator David A. Clemens x 
Senator Curt Kreun )( 

Total (Yes) 7 No 0 
Absent D 
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If the vote is on an amendment, briefly indicate intent: 
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REPORT OF STANDING COMMITTEE 
SCR 4011: Human Services Committee (Sen. J. Lee, Chairman) recommends DO NOT 

PASS (7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). SCR 4011 was placed on 
the Eleventh order on the calendar. 
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Senate Human Services Committee 
Honorable Senator Judy Lee, Chair 
Senate Concurrent Resolution 4011 
Testimony by Senator Brad Bekkedahl 

Chair Lee and Committee Members, 

The Concurrent Resolution before you today started 
as a bill request from a student currently pursuing her 
dietitian degree from a North Dakota college. Upon 
researching food safety and allergy awareness in her 
studies, she discovered North Dakota was one of a 
minority of states that has no food allergy and awareness 
training requirements in the restaurant industry. After 
discussing her idea for legislation, Senator Mathern and I 
suggested starting with a possible study to determine the 
safety need, and how best to collaboratively engage the 
food service industry for input and possible future 
legislation if appropriate. 

Madam Chair, the Resolution explains its intent, and I 
would be happy to entertain any questions the 
committee may present. Thank you for your attention 
and consideration . 
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Testimony 
Senate Concurrent Resolution No. 4011 

Senate Human Services Committee 
February 20, 2017; 9:00 a.m. 

North Dakota Department of Health 

Good morning Chair Lee and members of the Senate Human Services Committee. 
My name is Julie Wagendorf. I am an environmental health practitioner for the 
North Dakota Department of Health serving as the Director of the Division of Food 
and Lodging. I am here today to provide neutral testimony on the behalf of the 
Department. 

Currently, North Dakota Administrative Code (NDAC) 33-33-04, often referred to 
as the North Dakota Food Code, defines the eight 'major food allergens' under 
NDAC 33-33-04-01 as milk, egg, fish (such as bass, flounder, cod) crustacean 
shellfish (such as crab, lobster, or shrimp), tree nuts (such as almonds, pecans, or 
walnuts), wheat, peanuts, and soybeans. 

The federal Food Allergen Labeling and Consumer Protection Act of 2004 
(FALCPA), Public Law 108-282, Title II, requires labeling on all commercially
processed and packaged food items sold in interstate commerce that would 
potentially be received by the food service industry. There also are labeling 
requirements in the North Dakota Food Code required on all commercially
processed and packaged food items sold in intrastate commerce. For instance, the 
label must declare the name of the food source for each major food allergen 
contained in the food unless the food source is already part of the common or usual 
name of the respective ingredient (example: 'milk' or 'egg'). 

During a routine food safety inspection, North Dakota Food Code NDAC 33-33-
04-27 .2 requires that a person in charge is present during all hours of operation of 
the food service; and that the person in charge can effectively demonstrate 
knowledge about food regulations, food safety including allergen awareness, and 
foodborne disease prevention as it relates to the food operation. The person in 
charge shall demonstrate this knowledge by being in compliance with the food 
code, or by being a certified food protection manager who has shown proficiency 
of required information through passing an accredited test, or by responding 
correctly to the inspector's questions as they relate to the specific food operation. 
Under this regulation, the person in charge shall demonstrate knowledge by 
describing foods and menu items identified as major food allergens and the 
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symptoms that a major food allergen could cause in a sensitive individual who has 
an allergic reaction. Additionally, as part of their assigned job duties, the Food 
Code requires the person in charge to ensure that employees are properly trained in 
food safety, including food allergy awareness. 

Chair Lee and members of the committee, the Department understands the 
importance of food allergen awareness and the intent of this study resolution. 
However, we feel that federal and state regulations are currently in place to inform 
patrons of the potential food allergens in menu items and packaged food items sold 
at retail. 

Thank you for listening to my testimony. I am happy to answer any questions you 
may have. 
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Food Allergies 
what you need to know 

/& Millions of people have food allergies that 
- can range from mild to life-threatening. 

Most Common food Allergens 

Fish 

Eggs Milk Wheat Soy 

'C11i'iiiil1'Always let the guest make their own informed decision. 

When a guest informs you that someone in their 
party has a food allergy, follow the four R's below: 

Refer the food allergy concern to the department manager, or person in charge. 

• Review the food allergy with the customer and check ingredient labels. 

Remember to check the preparation procedure for potential cross-contact. 

• Respond to the customer and inform them of your findings. 

Sources of Cross-Contact: 
Cooking oils, splatter, and steam from cooking foods. 

e Allergen-containing foods touching or coming into contact with allergy-free foods 
(i.e. a nut-containing muffin touching a nut-free muffin). 

Any food equipment used for the processing of allergy-free foods must 
be thoroughly cleaned and sanitized prior to use. 

All utensils (i.e.,spoons, knives, spatulas, tongs), cutting boards, bowls, 
pots, food pans, sheet pans, preparation surfaces. ~ 

Fryers and grills. 

e Wash hands and change gloves after handling potential food allergens. 

If a guest has an allergic reaction, 
call 911 and notify manage111ent. • 

© 2009 The Food Allergy & Anaphylaxis Network 
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