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Explanation or reason for introduction of bill/resolution:

Relating to the creation of an environmental impact mitigation fund and advisory board and
to mitigating direct environmental impacts; relating to exclusion and avoidance areas and
the factors considered by the PSC when evaluating and designating sites, corridors, and
routes; to provide for a report to the budget section; and to provide an appropriation

Minutes: Attachments # 1-10

Representative Mike Brandenburg, Sponsor: (Attachment #1) Section 49 deals with all
forms of energy except oil. Oil is handled by the Industrial Commission but natural gas and
pipelines are handled by Section 49.

The impact review committee is chaired by the Agriculture Commissioner.  Additional
members are listed in the Section 1 amendment. This bill addresses landowner involvement.

Section 2: Environmental impact mitigation fund. The money accumulated through mitigation
would go to this committee who would be in charge of mitigating these acres. In federal law
we have the ability to mitigate acres. The farmer can go out and mitigate acres but it costs
$15,000 to $40,000 per acre to mitigate nuisance wetlands.

Money collected now goes to private organizations. The money would go into the impact
mitigations fund.

In Emmons County wind towers were put on pasture land that had to be moved to crop land
because of Game and Fish requirements. Crop land had no impacts. Pasture land has direct
and indirect impacts.

Representative Headland: Explain where the money comes from that goes into the fund?

Representative Brandenburg: Refer to the Summary of Testimony on Mitigation.
(Attachment #2) Page 2 shows expenditures.
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The DOT tries to do their own program. There are cases where they have to buy wetland
credits. The program is not working. They try to mitigate acres in the ditch. When they do
that they have to raise the culverts which intrudes onto the land. Then there are salt areas
that form. This bill would allow true mitigation. This is a win for agriculture and a win for
hunters. This program would take the money and put it into a fund and use it to plant trees,
grasses, etc. which will be good for hunting. The farmer gets nothing from a wetland area.
The hunter gets nothing from a black hole.

Representative Headland: Where is the money coming from?

Representative Brandenburg: It is coming from the state. There is also money coming
from the energy facilities and they make payments directly to the wildlife groups. Game and
Fish does the mitigation and the money is directed to those organizations. Then those
organizations go out and buy a conservation easement.

When you rent land, there are absentee landowners. The landowners take the easement
but the renter can still farm. In about three years all the ditches are plugged and some of the
land is not productive. This money is not going back to agriculture. That easementis a place
where we can’t go and energy can’t go and the hunters don’t get anything either.

This bill would allow the committee to set the rules and determine who would qualify for the
mitigation costs.

When they look at a project they look at the land before they even talk to the farmers. They
look at exclusion areas like pastureland. If you destroy a wetland, we have to deal with the
direct impact. Indirect impacts cost about five times more than direct impacts.

In this bill it says the commission may not deal with indirect impacts. The indirect impacts
that | am referring to come from Game and Fish as well as U.S. Fish and Wildlife. They work
together to determine the impacts and how many acres. They go to the private organizations
and figure out the benchmark price and they come up with a formula.

Refers to the page 9 of Attachment #2. Terry Traynor’s letter is referring to four counties.
Refers to three items in the middle of the page. It can cost up to $50,000 an acre to buy a
wetland credit.

In this bill the Public Service Commission may not identify indirect impacts. They can identify
direct impacts. They may not identify prime farmland.

We agree that parks belong to the public. Private landowners are not a part of this process.
That is the reason for this bill.

Mitigating direct impacts on page 7, line 9 of Attachment #1.

Chairman Dennis Johnson: In some places you have “indirect impact” crossed out and
some places it is back in.
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Representative Brandenburg: The amendment needs to have the indirect impacts that are
conducted by the contractors that work in the oil industry.

(29:30)
Will be bringing another amendment.

Senator Wanzek, Co-Sponsor: (Attachment #3) When an energy project considers a
siting, they have to assess the indirect and direct impacts. The direct impacts are more
guantitative and easier to determine. The indirect can be subjective. When an energy project
is going to be sited, the landowner will be impacted. When it comes time to assess the
impacts and determine how they go about mitigating, NRCS (Natural Resources
Conservation Service) wanted 30% of the funds to administer it. Ducks Unlimited came in
with a lower percentage.

The landowner is impacted the most. This is about giving agriculture and the landowner
more of a voice in determining how we go about mitigating the damages.

Doug Goehring, North Dakota Agriculture Commissioner: (Attachment #4)

(38:00)
Representative Headland: Can you explain where the money comes from?

Doug Goehring: Companies are asked, after an assessment and evaluation has been
made on the proposed project, to look at the indirect mitigation. The companies are asked
to offset that mitigation by paying a sum of money. If you say a piece of land has value
because of the wildlife, then any piece of land has value for wildlife. Then we are all owed
money as farmers and ranchers.

Representative Headland: That is what we are trying to figure out.

Representative Richter: Energy companies and oil companies pay a fee which goes into
a fund and then Game and Fish takes that fund and puts a wildlife area wherever they want
to. They don’t have to answer to anybody about why they put it there?

Doug Goehring: In direct mitigation, there is land being disturbed. You can see it. Itis the
indirect that is not as obvious. Once an assessment has been done as to what the
disturbance is, the company is asked to make a donation to a wildlife organization. That
payment is in lieu of the impacted area. That is arbitrary. This bill gives the ability to a
farmer/rancher/landowner, knowing that land is evaluated, to allow funds to be used for
experts to do an assessment. The farmer’s interests need to be included even if they are not
in the discussion.

Representative Headland: Where did the concept of indirect impacts come from?

Doug Goehring: In 2013 this was the brainchild of some that wanted to make sure that
maybe we were protecting more wildlife habitat.
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There were those who were working to shore up more wildlife habitat but also to stick it to
energy. We see it with coal and oil. | won'’t dispute the direct mitigation. If there are things
taking place in indirect, no one should be subject to that in my opinion.

It is the landowner that is being impacted the most.

(48:45)
Randy Melvin, President of the North Dakota Corn Growers Association:
(Attachment #5)

(51.05)
Chairman Dennis Johnson: How busy will the board be? Do you have an idea of how
many projects?

Randy Melvin: | will defer to others.
Dennis Haugen, 15 Vice President, North Dakota Grain Growers: (Attachment #6)

Tom Bernhardt, Secretary/Treasurer of North Dakota Grain Growers Association:
(Attachment #7)

(57:50)

When NextEra Energy came to our farm, we signed contracts with them not Game and Fish.
That is where the trouble started. We were to be notified about a year ago where the turbines
would be placed. The tower was supposed to be on pasture land but they put it on productive
farm ground.

Representative Skroch: Do more geese and ducks fly over your pasture than your rich
farmland?

Tom Bernhardt: No, when we see ducks and geese land, they are in the cropland.

(1:00:15)

David Day, Rancher in Southern Burleigh County: To answer the question of where is
the money going to come from: The project that | am involved in was supposed to have 71
turbines. The mitigated money would be in excess of $1.5 million. The company would have
to pay for those turbines. We talked to Game and Fish about the mitigation. We are the
ones managing the land. They tell us they studied the land from 20 miles away. They
assured us that farm ground is exempt from any mitigation. They want to mitigate all the
trails and the turbine pads in the pastures. We just spray it with roundup and seed some
winter wheat, go to FSA and declare it as a field completely unmitigated. They said they
cannot recreate pasture. Mother nature would take care of itself.

We need this bill. We don’t need Game and Fish telling us what we can do on our land.

Chairman Dennis Johnson: When did this start as far as having to reseed the grasses?
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David Day: We did that up by the Lone Tree Reservoir. They redid the highway running
through it. They designated special grasses that had to go in those areas. The regular grass
in the ditches cost about $50 to $60 per acre. On their land it was $3,000 per acre. When
you are in a slough, cattails will come back not the wildflowers they want.

Vice Chair Trottier: It sounds like the money comes from the developers.

David Day: They are trying tell us what they can do on our land. We are the ones raising
the game and letting the hunters on. We should get something out of it.

(1:05:40)
Mike Krumwiede, Wind Industry of North Dakota (WIND): (Attachment #8)

Representative Headland: You have located wind towers? When did these indirect
impacts start?

Mike Krumwiede: | do not know.
Representative Richter: Is the shadow off of a blade an indirect impact?
Mike Krumwiede: | don’t know. Whatever you can get the developer to agree to.

Levi Otis, Ellingson Companies and Water Management: The Land Association also
supports HB 1383.

We do work all over the country in water management. North Dakota is under attack from
the rest of the county on these wetland issues. We are treated differently in North Dakota
than in other states. After a heavy rain our farmers need help. Give our farmers the tools
that they are asking for so we can get on an even playing field with the rest of the country.

(2:10)

Pete Hanebutt, North Dakota Farm Bureau: We had a lot of discussion about this at our
Farm Bureau annual meeting much of what has been said today. This is not anti-energy.
The shadow isn’t a problem for wildlife because the sun moves.

Opposition:
Randy Christmann, Public Service Commissioner: (Attachment #9)

Pipelines typically bore and don’t damage much. Windfarms are usually on higher spots so
wetlands haven’t been a huge impact for us.

(1:22:36)

We had a natural gas processing plant near Killdeer that chose to do an expansion. One of
the County Commissioners pointed out some indirect impacts. When it increased in size
there would be more traffic which needed another route for emergency passage. Thatis an
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indirect impact which with this bill would be over. We alerted the company to those problems
and it was taken care of.

(1:28:50)

Representative Richter: On page 5 of your testimony where you said Game and Fish and
U.S. Wildlife determine the unbroken prairie to be one of the highest valued resources in our
state. Could the company’s environmentalist dispute that and then come to some arbitration?

Randy Christmann: The Game and Fish did not wait for the hearing. They submitted the
comments in advance. The company’s environmental consultant was at the hearing and
chose not to respond.

Carmen Miller, Director of Public Policy, Ducks Unlimited: (Attachment #10)

Chairman Dennis Johnson: Closed the hearing.
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Explanation or reason for introduction of bill/resolution:

Relating to the creation of an environmental impact mitigation fund and advisory board and
to mitigating direct environmental impacts; relating to exclusion and avoidance areas and
the factors considered by the PSC when evaluating and designating sites, corridors, and
routes; to provide for a report to the budget section; and to provide an appropriation

Minutes: Attachment #1

Representative Brandenburg: (Attachment #1) Handed out amendments #.10003.
Section 1—listed individuals on the impact review committee. The amendment adds one
individual from Farm Bureau, one from Farmers Union, one from utility companies, and one
from the association of rural cooperatives.

Section 2—budget section. The moneys accumulated and where the funding may be used.
The mitigation money would be used for true mitigation like wetland acres concerning the
Department of Transportation, airports, counties, energy, etc.

Itis important to talk about the indirect impacts. We have had discussions with the Agriculture
Commissioner as well as with the Public Service Commissioners in trying to come up with
language that works. One of the issues we don’t agree on are indirect impacts concerning
wildlife. There is no state that does indirect impacts concerning mitigation for wildlife. We
are the first state to do this. Game and Fish has what is called the Nebraska model. The
Nebraska model is not proven with sound science. The Nebraska legislature banned it.

We have always dealt with indirect impacts concerning contractors. If a road needs to be
built because another road has been damaged or if trees need to be planted because they
were damaged, those are indirect impacts.

Section 3—talks about exclusion and avoidance areas. We have had good discussion in this
area and can be resolved.

Section 4—evaluating applications and designations. This is what the Public Service
Commission needs to consider. There are 11 different areas. At the bottom of page 6, the
commission may not consider items described in items a. and b. We agree that if a wetland
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is destroyed, it has to be taken care. That is a direct impact. Game and Fish figure out how
much of an impact. They go out to a third party and come up with a value of the land in that
area and then take it times the number of acres.

Section 5—mitigating direct impacts. Here is where we are dealing with the oil and gas
industry. The makeup of this board would allow these impacts to be paid.

Section 6—exclusion and avoidance areas. Note item #2.

Section 7—factors in evaluating applications. The commission may not require payments
for mitigation for any adverse indirect impacts. It doesn’t say anything about direct. Again it
is requiring payment for a third party.

Section 8—mitigating direct impacts. Note item #3.

Section 9—has an appropriation of $5,000,000. This is not an expense. It is income. This
is money being spent right now. If you take what is coming out of the DOT and counties, it
is somewhere between 5 and 10 million. Airports are projecting to be $17 million in the next
5 years. That doesn’t even include the energy companies. The money would go into this
fund to do mitigation.

We want to do the right thing when it comes to mitigation. We want to be able to mitigate
these acres on our own land. The DOT and counties are putting them in the ditch which is
encroaching on private land and creating higher salt levels. The DOT is looking for something
better.

Representative Dobervich: Looking at the list of who would be on the review committee, |
don’t see the DOT or wildlife groups included. Has that been part of the discussion?

Representative Brandenburg: Their agenda and our agenda are different. The process of
figuring out the impact will still happen from Game and Fish and U.S. Fish and Wildlife. This
is a mitigation that is a win for farmers and hunters. Right now the money goes to a third
party like Ducks Unlimited, Pheasants Forever, and Wildlife Society. They take the money
and buy another easement. When they buy the easement, it is counterproductive.

This program takes wetland acres, where nothing grows and no hunter gets anything, and
goes to a different area and creates a better hunting habitat. Both parties win.

Doug Goehring, North Dakota Agriculture Commissioner: In many cases if you are
trying to mitigate rangeland with a wetland, they already have their experts. This bill and the
funds that would be available would be to hire or contract with other resources such as
environmental scientists, soil scientists, wildlife biologists, and others that can bring another
perspective to the table. Agriculture would have a voice even if the farmer or landowner
aren’t there. Counties and DOT are sometimes put in positions where they have to mitigate
a wetland and they have to pull water in places where they don’t want to do that to the
landowner. But they are only getting one engineer or scientist to work with. This would bring
more people to talk about the direct and indirect impacts to the agriculture producers on that
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land. The one that has not been considered in all of this is the landowner, the farmer, and
the rancher.

Representative Headland: What does one representative of the utility companies mean?
Doug Goehring: It would be someone like Ottertail Power or MDU.

Representative Headland: Do we need to clarify that?

Doug Goehring: You could amend that.

Chairman Dennis Johnson: We will work on this bill tomorrow to give time for the
committee to review the amendments.
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Explanation or reason for introduction of bill/resolution:

Relating to the creation of an environmental impact mitigation fund and advisory board and
to mitigating direct environmental impacts; relating to exclusion and avoidance areas and
the factors considered by the PSC when evaluating and designating sites, corridors, and
routes; to provide for a report to the budget section; and to provide an appropriation

Minutes:

Chairman Dennis Johnson: Additional amendment. On page 6, line 8 remove the
overstrike from “and indirect” and the same on page 8, line 16 remove the overstrike from
“and indirect.” There are some legislators from western North Dakota that had concerns
with the roads in the oil fields. Sometimes when they redo a road they wanted to make
sure “and indirect” would be included. The sponsor’s concern was with the wildlife and
habitat. That is addressed on page 6, lines 23-27. That is the reason for the amendment
to remove the overstrikes.

Representative Schreiber-Beck: Moved to adopt amendment # .10003.

Vice Chair Trottier: Seconded the motion.

Voice Vote taken. Motion passed.

Representative Schreiber-Beck: Moved to remove the overstrike from amendment
#.10003 on pages 6 and 8 as previously described.

Vice Chair Trottier: Seconded the motion.

Voice Vote taken. Motion passed.
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Representative Headland: Moved to add in “investor owned” before “utility” on page 2,
line 5.

Representative Fisher: Seconded the motion.
Representative Richter: Does that get put into the bill or is it administrative rule?

Chairman Dennis Johnson: They would be identified in code what an investor owned
utility is.

Voice Vote taken. Motion passed.

Representative Richter: Moved Do Pass as amended and rerefer to Appropriations
Representative Schreiber-Beck: Seconded the motion.

Representative Dobervich: The amendment in Section 1 that identifies who is on the
committee, there are no conservation or environmental groups on the list because “they
have opposing agendas.” | have a problem with not having all parties at the table from the
beginning. So | will be opposed to this.

Representative Schreiber-Beck: They are the recipients of the funding. They wouldn’t
have a vote.

A Roll Call vote was taken: Yes 10 ,No 2 , Absent 2

Do Pass as amended carries.

Representative Schreiber Beck will carry the bill.
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Sixty-sixth
Legislative Assembly
of North Dakota

HOUSE BILL NO. 1383

Introduced by
Representatives Brandenburg, Boe, Headland, Howe, D. Johnson, Schmidt

Senators Dotzenrod, Erbele, Luick, J. Roers, Rust, Wanzek

A BILL for an Act to create and enact twe-rew-seetiensa new section to chapter 4.1-01, a new
section to chapter 49-22, and a new section to chapter 49-22.1 of the North Dakota Century
Code, relating to the creation of an environmental impact mitigation fund-and-anr-envirenmental-
impactadvisery-board and to mitigating direct environmental impacts; to amend and reenact
subsection 1 of section 4.1-01-18, sections 49-22-05.1, 49-22-09, 49-22.1-03, and 49-22.1-09

of the North Dakota Century Code, relating to the federal environmental law impact review

committee, exclusion and avoidance areas and the factors considered by the public service

commission when evaluating and designating sites, corridors, and routes; to provide for a report

to the budget section;-and to provide an appropriation; and to provide a continuing

appropriation.
BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Subsection 1 of section 4.1-01-18 of the North Dakota Century
Code is amended and reenacted as follows:
1. The federal environmental law impact review committee consists of:
a. The commissioner, who shall serve as the chairman;
b. The governor or the governor's designee;
c. The majority leader of the house of representatives, or the leader's designee;
d. The majority leader of the senate, or the leader's designee;
e. One member of the legislative assembly from the minority party, selected by the
chairman of the legislative management;
f.  One individual appointed by the lignite energy council;
g. One individual appointed by the North Dakota corn growers association;
One individual appointed by the North Dakota grain growers association;

i.  One individual appointed by the North Dakota petroleum council;

Page No. 1 19.0188.10003
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One individual appointed by the North Dakota soybean growers association;-and

k. One individual appointed by the North Dakota stockmen's association;
[ One individual appointed by the North Dakota farm bureau:;

m. _One individual appointed by the North Dakota farmers union:

n. One representative of the utility companies; and

0. One representative from the North Dakota association of rural electric

cooperatives.

SECTION 2. A new section to chapter 4.1-01 of the North Dakota Century Code is created

and enacted as follows:

Environmental impact mitigation fund - Report to budget section - Continuing

appropriation.

1

[

The moneys accumulated in the environmental impact mitigation fund must be

allocated as provided by law and as appropriated by the legislative assembly for

distribution by the agriculture commissioner:

a.

To political subdivisions and state agencies to offset impacts of energy

development to agricultural land;

To landowners for the mitigation of agricultural land impacted by energy

development; and

To landowners of agricultural land who are subject to excessive mitigation of

wetlands.

Funding may be used only for:

a.

b.

|©

Contracting for consultation with environmental scientists, wildlife biologists,

biologists. soil scientists, range scientists, engineers, economists, or scientists in

any other field determined to be relevant for services including the evaluation,

assessment, and analysis of the physical composition and potential chemical

properties of land determined to be impacted by energy development or land to

be considered for mitigation;

Reclamation. restoration, or mitigation of land. water resources. or wildlife

habitats adversely impacted directly by energy development; and

Offsetting or defraying costs of landowner mitigation in qualifying circumstances

as determined by the advisory board.

Page No. 2 19.0188.10003
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4.

o

The commissioner is not subject to chapter 54-44.4 when contracting for services

under this chapter.

The environmentalimpaectadviseryboardfederal environmental law impact review

committee shall establish criteria for disbursement of environmental impact funds.

The commissioner shall make disbursements based upon the determinations made by
the environmentaHimpactadvisoryboard-federal environmental law impact review

committee.

For purposes of this section, the federal environmental law impact review committee

shall hold at least one regular meeting each year and additional meetings as the

chairman determines necessary at a time and place set by the chairman. Upon written

request of any four members, the presiding officer shall call a special meeting of the

committee.

The federal environmental law impact review committee shall make determinations for

the disbursement of grants in accordance with subsection 2 and provide those

determinations to the commissioner.

The federal environmental law impact review committee shall provide a biennial report

to the budget section of the legislative management.

All moneys in the environmental impact mitigation fund are appropriated to the

commissioner on a continuing basis for the purposes set forth under subsection 2.

Page No. 3 19.0188.10003
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SECTION 3. AMENDMENT. Section 49-22-05.1 of the North Dakota Century Code is amended

and reenacted as follows:

49-22-05.1. Exclusion and avoidance areas - Criteria.

1. The commission shall develop criteria to be used in identifying exclusion and
avoidance areas and to guide the site, corridor, and route suitability evaluation and
designation process. The criteria also may include an identification of impacts and
policies or practices which may be considered in the evaluation and designation

process.

Page No. 4 19.0188.10003
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1 2. The commission may not identify prime farmland, unique farmland, or irrigated land as
2 exclusion or avoidance areas when evaluating and designating geographical areas for
3 site, corridor, or route suitability.
4 3. Except for electric transmission lines in existence before July 1, 1983, areas within five
5 hundred feet [152.4 meters] of an inhabited rural residence must be designated
6 avoidance areas. This criterion does not apply to a water pipeline. The five hundred
7 foot [152.4 meter] avoidance area criteria for an inhabited rural residence may be
8 waived by the owner of the inhabited rural residence in writing.
9 34. Areas less than one and one-tenth times the height of the turbine from the property
10 line of a nonparticipating landowner and less than three times the height of the turbine
11 or more from an inhabited rural residence of a nonparticipating landowner, must be
12 excluded in the consideration of a site for a wind energy conversion area, unless a
13 variance is granted. The commission may grant a variance if an authorized
14 representative or agent of the permittee, the nonparticipating landowner, and affected
15 parties with associated wind rights file a written agreement expressing the support of
16 all parties for a variance to reduce the setback requirement in this subsection. A
17 nonparticipating landowner is a landowner that has not signed a wind option or an
18 easement agreement with the permittee of the wind energy conversion facility as
19 defined in chapter 17-04. A local zoning authority may require setback distances
20 greater than those required under this subsection. For purposes of this subsection,
21 "height of the turbine" means the distance from the base of the wind turbine to the
22 turbine blade tip when it is in its highest position.
23 SECTION 4. AMENDMENT. Section 49-22-09 of the North Dakota Century Code is

24 amended and reenacted as follows:
25 49-22-09. Factors to be considered in evaluating applications and designation of

26 sites, corridors, and routes.

27

28

29 1. To aid in the evaluation and designation of sites, corridors, and routes, the commission
30 shall consider:

Page No. 5 19.0188.10003
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k.

Available research and investigations relating to the effects of the location,
construction, and operation of the proposed facility on public health and welfare,
natural resources, and the environment.

The effects of new electric energy conversion and electric transmission
technologies and systems designed to minimize adverse environmental effects.
The potential for beneficial uses of waste energy from a proposed electric energy
conversion facility.

Adverse direct and-indireet environmental effects that cannot be avoided should
the proposed site or route be designated.

Alternatives to the proposed site, corridor, or route which are developed during
the hearing process and which minimize adverse effects.

Irreversible and irretrievable commitments of natural resources should the
proposed site, corridor, or route be designated.

The direct and-ndireet economic impacts of the proposed facility.

Existing plans of the state, local government, and private entities for other
developments at or in the vicinity of the proposed site, corridor, or route.

The effect of the proposed site or route on existing scenic areas, historic sites
and structures, and paleontological or archaeological sites.

The effect of the proposed site or route on areas which-are unique because of
biological wealth or because theythe areas are habitats for rare and endangered
species.

Problems raised by federal agencies, other state agencies, and local entities.

In the evaluation and designation of sites, corridors, and routes, the commission may

not-eensider:

[

e

propoesed-site-orroute-be-designrated:orRequire payment for mitigation of any

assessed adverse indirect impacts to wildlife or habitat;

FheRequire payment to a third party nongovernmental organization for any

assessed adverse direct or indirect impacts to wildlife or habitat; or

Consider indirect economic impacts of the proposed facility.

Page No. 6 19.0188.10003
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1 SECTION 5. A new section to chapter 49-22 of the North Dakota Century Code is created
2 and enacted as follows:
3 Mitigating direct environmental impacts.
4 1. If an applicant elects to provide payment to mitigate any assessed adverse direct
5 environmental, wildlife, or economic impact of a proposed site, corridor, route, or
6 facility, the applicant shall make the payment to the agriculture commissioner.
7 2. TheSubject to subsection 3, the agriculture commissioner shall deposit into the_
8 environmental impact mitigation fund any moneys paid to mitigate the adverse direct
9 environmental, wildlife, or economic impacts of a proposed site, corridor, route, or
10 facility.
11 3. At the applicant's request, the agriculture commissioner may provide moneys directly
12 to an organization approved by the federal environmental law impact review
13 committee.
14 SECTION 6. AMENDMENT. Section 49-22.1-03 of the North Dakota Century Code is
15 amended and reenacted as follows:
16 49-22.1-03. Exclusion and avoidance areas - Criteria.
17 1. The commission shall develop criteria to be used in identifying exclusion and
18 avoidance areas and to guide the site, corridor, and route suitability evaluation and
19 designation process.
20 2. The commission may not identify prime farmland, unique farmland, or irrigated land as
21 exclusion or avoidance areas when evaluating and designating geographical areas for
22 site, corridor, or route suitability.
23 3. Except for oil and gas transmission lines in existence before July 1, 1983, areas within
24 five hundred feet [152.4 meters] of an inhabited rural residence must be designated
25 avoidance areas.
26 a. This criterion does not apply to a water pipeline.
27 b. The five hundred foot [152.4 meter] avoidance area criteria for an inhabited rural
28 residence may be waived by the owner of the inhabited rural residence in writing.
29 c. The criteria also may include an identification of impacts and policies or practices
30 which may be considered in the evaluation and designation process.

Page No. 7 19.0188.10003



Sixty-sixth
Legislative Assembly

1 SECTION 7. AMENDMENT. Section 49-22.1-09 of the North Dakota Century Code is
2 amended and reenacted as follows:
3 49-22.1-09. Factors to be considered in evaluating applications and designation of
4 sites, corridors, and routes.
5
6
7 1. Toaid in the evaluation and designation of sites, corridors, and routes, the commission
8 shall consider:
9 4 a. Available research and investigations relating to the effects of the location,
10 construction, and operation of the proposed facility on public health and welfare,
11 natural resources, and the environment.
12 2 b. The effects of new gas or liquid energy conversion and gas or liquid transmission
13 technologies and systems designed to minimize adverse environmental effects.
14 3: c¢. The potential for beneficial uses of waste energy from a proposed gas or liquid
15 energy conversion facility.
16 4. d. Adverse direct ang-indireet environmental effects that cannot be avoided should
17 the proposed site or route be designated.
18 5. e. Alternatives to the proposed site, corridor, or route that are developed during the
19 hearing process and which minimize adverse effects.
20 6- f. Irreversible and irretrievable commitments of natural resources should the
21 proposed site, corridor, or route be designated.
22 % g. The direct and-indireet economic impacts of the proposed facility.
23 8. h. Existing plans of the state, local government, and private entities for other
24 developments at or in the vicinity of the proposed site, corridor, or route.
25 9. i. The effect of the proposed site or route on existing scenic areas, historic sites
26 and structures, and paleontological or archaeological sites.
27 40- j. The effect of the proposed site or route on areas thatare unique because of
28 biological wealth or because the site or route is a habitat for rare and endangered
29 species.
30 4+~ k. Problems raised by federal agencies, other state agencies, and local entities.

Page No. 8 19.0188.10003
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Legislative Assembly

2.

In the evaluation and designation of sites, corridors, and routes, the commission may

not-eensider:

a.
proposed-site-orreute-be-designatedorRequire payment for mitigation of any
assessed adverse indirect impacts to wildlife or habitat;

b. FheRequire payment to a third party nongovernmental organization for any

assessed adverse direct or indirect impacts to wildlife or habitat; or

c. Consider indirect economic impacts of the proposed facility.

SECTION 8. A new section to chapter 49-22.1 of the North Dakota Century Code is created

and enacted as follows:

Mitigating direct environmental impacts.

1

N

If an applicant elects to provide payment to mitigate any assessed adverse direct

environmental, wildlife, or economic impact of a proposed site, corridor, route, or

facility, the applicant shall make the payment to the agriculture commissioner.

FheSubject to subsection 3, the agriculture commissioner shall deposit into the

environmental impact mitigation fund any moneys paid to mitigate the adverse direct

environmental, wildlife, or economic impacts of a proposed site. corridor, route, or

At the applicant's request, the agriculture commissioner may provide moneys directly

to an organization approved by the federal environmental law impact review

committee.

SECTION 9. APPROPRIATION. There is appropriated out of any moneys in the

environmental impact mitigation fund in the state treasury, not otherwise appropriated, the sum

of $5,000,000, or so much of the sum as may be necessary, to the agriculture commissioner for

the purpose of providing grants to political subdivisions for the mitigation of environmental

impacts, for the biennium beginning July 1, 2019, and ending June 30, 2021.
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19.0188.10004 Adopted by the Agriculture Committee / ()% 3
Title.11000
February 8, 2019

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1383
Page 1, line 1, replace "two new sections" with "a new section"
Page 1, line 3, remove "and an environmental impact"
Page 1, line 4, remove "advisory board"
Page 1, line 4, after "reenact" insert "subsection 1 of section 4.1-01-18,"
Page 1, line 6, after "to" insert "the federal environmental law impact review committee,"
Page 1, line 8, remove "and"
Page 1, line 8, after "appropriation" insert "; and to provide a continuing appropriation"
Page 1, after line 9, insert:

"SECTION 1. AMENDMENT. Subsection 1 of section 4.1-01-18 of the North
Dakota Century Code is amended and reenacted as follows:

1.  The federal environmental law impact review committee consists of:

a. The commissioner, who shall serve as the chairman;
b. The governor or the governor's designee;

c. The majority leader of the house of representatives, or the leader's
designee;

d. The majority leader of the senate, or the leader's designee;

e. One member of the legislative assembly from the minority party,
selected by the chairman of the legislative management;

f.  One individual appointed by the lignite energy council;

g. One individual appointed by the North Dakota corn growers
association;

h. One individual appointed by the North Dakota grain growers
association;

i.  One individual appointed by the North Dakota petroleum council;

j. One individual appointed by the North Dakota soybean growers
association; ard

k. One individual appointed by the North Dakota stockmen's association;

One individual appointed by the North Dakota farm bureau;

m.  One individual appointed by the North Dakota farmers union;

One representative of an investor-owned utility companies; and

B
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0. One representative from the North Dakota association of rural electric a o [ j“
cooperatives."

Page 1, line 12, after "fund" insert "- Report to budget section - Continuing appropriation"

Page 2, line 11, replace "environmental impact advisory board" with "federal environmental law
impact review committee"

Page 2, line 14, replace "environmental impact advisory board." with "federal environmental law
impact review committee.

6. Forpurposes of this section, the federal environmental law impact review
committee shall hold at least one reqular meeting each year and additional
meetings as the chairman determines necessary at a time and place set by
the chairman. Upon written request of any four members, the presiding
officer shall call a special meeting of the committee.

7. The federal environmental law impact review committee shall make
determinations for the disbursement of grants in accordance with
subsection 2 and provide those determinations to the commissioner.

8. The federal environmental law impact review committee shall provide a
biennial report to the budget section of the legislative management.

9. Allmoneys in the environmental impact mitigation fund are appropriated to
the commissioner on a continuing basis for the purposes set forth under
subsection 2."

Page 2, remove lines 15 through 31
Page 3, remove lines 1 through 17
Page 5, line 1, remove the overstrike over "and-indireet"
Page 5, line 17, remove "consider"

Page 5, line 18, remove "Adverse indirect environmental effects that cannot be avoided should
the"

Page 5, replace line 19 with "Require payment for mitigation of any assessed adverse indirect
impacts to wildlife or habitat;"

Page 5, line 20, replace "The" with "Require payment to a third-party nongovernmental
organization for any assessed adverse direct or indirect impacts to wildlife or habitat; or

c. Consider"

Page 5, line 27, replace "The" with "Subject to subsection 3, the"

Page 5, after line 29, insert:

"3. At the applicant's request, the agriculture commissioner may provide
moneys directly to an organization approved by the federal environmental
law impact review committee."

Page 7, line 1, remove the overstrike over "and-indireet"

Page 7, line 17, remove "consider"
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Page 7, line 18, remove "Adverse indirect environmental effects that cannot be avoided should 7 J % 3
the"

Page 7, replace line 19 with "Require payment for mitigation of any assessed adverse indirect
impacts to wildlife or habitat;"

Page 7, line 20, replace "The" with "Require payment to a third-party nongovernmental
organization for any assessed adverse direct or indirect impacts to wildlife or habitat; or

c. Consider"

Page 7, line 27, replace "The" with "Subject to subsection 3, the"

Page 7, after line 29, insert:

"3. Atthe applicant's request, the agriculture commissioner may provide
moneys directly to an organization approved by the federal environmental
law impact review committee."

Renumber accordingly

Page No. 3 19.0188.10004



Roll Call Vote #:

2019 HOUSE STANDING COMMITTEE
ROLL CALL VOTES
BILL/RESOLUTION NO. 1383

House  Agriculture

Date: 2/8/2019

1

Committee

0 Subcommittee

Amendment LC# or Description:  19.0188.10003

Recommendation
X Adopt Amendment

0 Do Pass [J Do Not Pass O Without Committee Recommendation

J As Amended J Rerefer to Appropriations
(] Place on Consent Calendar
Other Actions: J Reconsider O
Motion Made By Rep. Schreiber Beck Seconded By  Rep. Trottier
Representatives | Yes | No Representatives Yes | No
Chairman Dennis Johnson | Rep. Ruth Buffalo
Vice Chairman Wayne Trottier Rep. Gretchen Dobervich

Rep. Jake Blum

Rep. Jay Fisher

Rep. Craig Headland

Rep. Dwight Kiefert ]

Rep. Aaron McWilliams |

Rep. David Richter B |

Rep. Bernie Satrom

2/ =2 7
Rep. Cynthia Schreiber Beck Arce [ o
Rep. Kathy Skroch 1 —_—— E————
Rep. Bill Tveit SO Y o S
7
Total Yes No
Absent

Floor Assignment

If the vote is on an amendment, briefly indicate intent:




Date: 2/8/2019

Roll Call Vote #: 2

2019 HOUSE STANDING COMMITTEE
ROLL CALL VOTES
BILL/RESOLUTION NO. 1383

House Ag riculture Committee

0 Subcommittee

Amendment LC# or Description: Page 6, line 8 and page 8, line 16 of #10003 remove the
overstrike from “and indirect”

Recommendation
Adopt Amendment

(] Do Pass (J Do Not Pass O Without Committee Recommendation

(J As Amended U] Rerefer to Appropriations
U Place on Consent Calendar
Other Actions: U Reconsider O
Motion Made By Rep. Schreiber Beck Seconded By Rep. Trottier
Representatives Yes | No Representatives Yes | No
Chairman Dennis Johnson ' Rep. Ruth Buffalo
Vice Chairman Wayne Trottier | Rep. Gretchen Dobervich
Rep. Jake Blum

Rep. Jay Fisher |
Rep. Craig Headland |
Rep. Dwight Kiefert

Rep. Aaron McWilliams

Rep. David Richter

Rep. Bernie Satrom

=) il
Rep. Cynthia Schreiber Beck Vesrec e [love
Rep. Kathy Skroch : 15 2
Rep. Bill Tveit | [P o [ SSe N
Total Yes No
Absent

Floor Assignment

If the vote is on an amendment, briefly indicate intent:



Roll Call Vote #:

2019 HOUSE STANDING COMMITTEE
ROLL CALL VOTES
BILL/RESOLUTION NO.

House  Agriculture

1383

Date: 2/8/2019

3

Amendment LC# or Description:

(0 Subcommittee

Committee

Page 2, line 5 of #10003 add “investor owned” before “utility”

Recommendation

X Adopt Amendment
(1 Do Not Pass
J As Amended
(] Place on Consent Calendar

J Do Pass

Other Actions:

(0 Reconsider

Motion Made By Rep. Headland

O Without Committee Recommendation

(] Rerefer to Appropriations

(]

Seconded By  Rep. Fisher

Representatives

Yes

No

Representatives

Yes

No

Chairman Dennis Johnson
Vice Chairman Wayne Trottier

Rep. Ruth Buffalo
Rep. Gretchen Dobervich

Rep. Jake Blum

Rep. Jay Fisher

Rep. Craig Headland

Rep. Dwight Kiefert

Rep. Aaron McWilliams
Rep. David Richter

Rep. Bernie Satrom

'Rep. Cynthia Schreiber Beck

I“/ ~ Z
OrCc_ [

Rep. Kathy Skroch

V4

PP 5% oo oo s

Rep. Bill Tveit

Total Yes

No

Absent

Floor Assignment

If the vote is on an amendment, briefly indicate intent:




House

Amendment LC# or Description:

Date: 2/8/2019

Roll Call Vote #: 4

2019 HOUSE STANDING COMMITTEE
ROLL CALL VOTES
BILL/RESOLUTION NO. _ HB 1383

Agriculture Committee

[0 Subcommittee

Recommendation

(1 Adopt Amendment

X Do Pass [ DoNotPass [ Without Committee Recommendation
X As Amended X Rerefer to Appropriations

[J Place on Consent Calendar

Other Actions: O Reconsider O

Motion Made By Rep. Richter Seconded By Rep. Schreiber Beck

Representatives No Representatives Yes | No

Chairman Dennis Johnson

Rep. Ruth Buffalo X

Vice Chairman Wayne Trottier

Rep. Gretchen Dobervich X

Rep.

Jake Blum

Rep.

Jay Fisher

Rep.

Craig Headland

' Rep.

Dwight Kiefert

Rep.

Aaron McWilliams

Rep.

David Richter

Rep.

Bernie Satrom

Rep.

Cynthia Schreiber Beck

Rep.

Kathy Skroch

Rep.

>(> <
| X|><|><| g5 gg | | <[ x| >| @

Bill Tveit

Total

Yes 10 No 2

Absent 2

Floor Assignment  Rep. Schreiber Beck

If the vote is on an amendment, briefly indicate intent:



Com Standing Committee Report Module ID: h_stcomrep_26_001
February 11, 2019 8:26AM Carrier: Schreiber-Beck
Insert LC: 19.0188.10004 Title: 11000

REPORT OF STANDING COMMITTEE

HB 1383: Agriculture Committee (Rep. D. Johnson, Chairman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS
and BE REREFERRED to the Appropriations Committee (10 YEAS, 2 NAYS,
2 ABSENT AND NOT VOTING). HB 1383 was placed on the Sixth order on the
calendar.

Page 1, line 1, replace "two new sections" with "a new section"

Page 1, line 3, remove "and an environmental impact"

Page 1, line 4, remove "advisory board"

Page 1, line 4, after "reenact” insert "subsection 1 of section 4.1-01-18,"

Page 1, line 6, after "to" insert "the federal environmental law impact review committee,"

Page 1, line 8, remove "and"

Page 1, line 8, after "appropriation" insert "; and to provide a continuing appropriation"

Page 1, after line 9, insert:

"SECTION 1. AMENDMENT. Subsection 1 of section 4.1-01-18 of the North
Dakota Century Code is amended and reenacted as follows:

1. The federal environmental law impact review committee consists of:
a. The commissioner, who shall serve as the chairman;
b.  The governor or the governor's designee;

c. The majority leader of the house of representatives, or the leader's
designee;

d. The majority leader of the senate, or the leader's designee;

e. One member of the legislative assembly from the minority party,
selected by the chairman of the legislative management;

f.  One individual appointed by the lignite energy council;

g. One individual appointed by the North Dakota corn growers
association;

h.  One individual appointed by the North Dakota grain growers
association;

i.  One individual appointed by the North Dakota petroleum council;

j- One individual appointed by the North Dakota soybean growers
association; ard

k.  One individual appointed by the North Dakota stockmen's
association;

L. One individual appointed by the North Dakota farm bureau;

m. One individual appointed by the North Dakota farmers union;

One representative of an investor-owned utility companies; and

[=

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_26_001



Com Standing Committee Report Module ID: h_stcomrep_26_001
February 11, 2019 8:26AM Carrier: Schreiber-Beck
Insert LC: 19.0188.10004 Title: 11000

0. One representative from the North Dakota association of rural
electric cooperatives."

Page 1, line 12, after "fund" insert "- Report to budget section - Continuing
appropriation"

Page 2, line 11, replace "environmental impact advisory board" with "federal environmental
law impact review committee"

Page 2, line 14, replace "environmental impact advisory board." with "federal environmental
law impact review committee.

6. For purposes of this section, the federal environmental law impact review
committee shall hold at least one reqular meeting each year and
additional meetings as the chairman determines necessary at a time and
place set by the chairman. Upon written request of any four members,
the presiding officer shall call a special meeting of the committee.

7. The federal environmental law impact review committee shall make
determinations for the disbursement of grants in accordance with
subsection 2 and provide those determinations to the commissioner.

8. The federal environmental law impact review committee shall provide a
biennial report to the budget section of the legislative management.

9. All moneys in the environmental impact mitigation fund are appropriated

to the commissioner on a continuing basis for the purposes set forth
under subsection 2."

Page 2, remove lines 15 through 31
Page 3, remove lines 1 through 17
Page 5, line 1, remove the overstrike over "and-indirest"
Page 5, line 17, remove "consider"

Page 5, line 18, remove "Adverse indirect environmental effects that cannot be avoided
should the"

Page 5, replace line 19 with "Require payment for mitigation of any assessed adverse
indirect impacts to wildlife or habitat;"

Page 5, line 20, replace "The" with "Require payment to a third-party nongovernmental
organization for any assessed adverse direct or indirect impacts to wildlife or habitat;
or

c. Consider"

Page 5, line 27, replace "The" with "Subject to subsection 3, the"

Page 5, after line 29, insert:

"3. At the applicant's request, the agriculture commissioner may provide
moneys directly to an organization approved by the federal
environmental law impact review committee."

Page 7, line 1, remove the overstrike over "and-indirest"

Page 7, line 17, remove "consider"

(1) DESK (3) COMMITTEE Page 2 h_stcomrep_26_001



Com Standing Committee Report Module ID: h_stcomrep_26_001
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Insert LC: 19.0188.10004 Title: 11000

Page 7, line 18, remove "Adverse indirect environmental effects that cannot be avoided
should the"

Page 7, replace line 19 with "Require payment for mitigation of any assessed adverse
indirect impacts to wildlife or habitat;"

Page 7, line 20, replace "The" with "Require payment to a third-party nongovernmental
organization for any assessed adverse direct or indirect impacts to wildlife or habitat;
or

c. Consider"

Page 7, line 27, replace "The" with "Subject to subsection 3, the"

Page 7, after line 29, insert:

"3. Atthe applicant's request, the agriculture commissioner may provide
moneys directly to an organization approved by the federal
environmental law impact review committee."

Renumber accordingly

(1) DESK (3) COMMITTEE Page 3 h_stcomrep_26_001
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2019 HOUSE STANDING COMMITTEE MINUTES

Appropriations Committee
Roughrider Room, State Capitol

HB 1383
2/13/2019
32642

O Subcommittee
O Conference Committee

Committee Clerk: Risa Bergquist

Explanation or reason for introduction of bill/resolution:

A BILL for an Act to create and enact two new sections to chapter 4.1-01, a new section to
chapter 49-22, and a new section to chapter 49-22.1 of the North Dakota Century Code,
relating to the creation of an environmental impact mitigation fund and an environmental
impact advisory board and to mitigating direct environmental impacts; to amend and
reenact sections 49-22-05.1, 49-22-09, 49-22.1-03, and 49-22.1-09 of the North Dakota
Century Code, relating to exclusion and avoidance areas and the factors considered by the
public service commission when evaluating and designating sites, corridors, and routes; to
provide for a report to the budget section; and to provide an appropriation.

Minutes: Attachment 1

Chairman Delzer: Opens meeting on HB 1383.
Representative D. Johnson: Passes out attachment 1 to the committee.

(5:20) Representative D. Johnson: There has been quite a few amendments and we
found another one this morning. It is a true work in progress. It is a true mitigation bill with
an established committee and the duties for mitigation have money from companies for
these projects like roads and other infrastructure. This committee looks at the project and
decides where it is best located and the money assessed for these programs are allocated.
This would amount to around $5M or so and that is the amount this committee would work
with. The amendments were either direct or indirect effects of wildlife and habitat.

(8:45) Representative Brandenburg: The Water of the USA board is the board working on
this and we added in the Farm Bureau and Farm Union. The last interim to my knowledge is
money being paid out with direct and indirect impacts. This money is going to Ducks
Unlimited, Game and Fish, etc. Game and Fish works on mitigation costs using acres. This
bill would have this money go to the Agriculture committee. The grain and corn growers with
the agriculture committee were working together. The money would be used for true
mitigation. You can go out and mitigate this money if you have a nuisance species on your
land. The money is usually 2:1, 3:1 or sometimes 50:1.



House Appropriations Committee
HB 1383

Feb. 13" 2019

Page 2

Representative Brandenburg: Attachment 1 shows a little about the Department of
Transportation and a few other companies who have bought wetlands and shows their
mitigation costs. The oll fields are paying too, but it is more of a secret. This bill came out of
committee with a do pass. We are dealing with wildlife habitats based on indirect impacts.
Begins to present on page 5, line 9 of attachment 1.

(14:55) Representative Brandenburg: The Agriculture committee removed the overstrike
on the indirect environmental impact and we did not want to do that.

(15:10) Chris Kadrmas: The bill as introduces was the 19.0188.10000 version and the
Agriculture committee approved version 19.0188.10004, so the first engrossment is
19.0188.11000 version with the amendment number being 19.0188.11001. If these
amendments are adopted, it will become 19.0188.12000. You have to amend version
19.0188.11000.

(17:15) Representative Brandenburg: The overstrike on indirect impacts is being removed.
The bill does true mitigation (attachment 1) and it takes the money and gives it to the
Agriculture department and hands it out to the counties. Outlines page 1 of attachment 1 in
the mitigation expenditures box. The Game and Fish and Fish and Wildlife will still be doing
what they do now, which is figuring out the mitigation for direct impacts, but not indirect
impacts. The energy companies, Department of Transportation or something else would pay
into this fund and then you can go out and do the mitigation. You can do nuisance wetlands
and create the mitigation for this as well.

Chairman Delzer: We need to know how the money is going to flow.

Representative Brandenburg: The committee would make the determination on mitigation.
For example, the Department of Transportation would need $500,000 for mitigation and they
would work with the land owners to establish where the roads would go. So now, the farmer
can take the mitigated acres in a corner and it is a win-win for farmers and hunters. It is also
in Federal law, but it does cost $15,000 to $25,000 an acre to mitigate. This money is being
put into Game and Fish and then makes the check out to these other departments.

(21:00) Chairman Delzer: How will that committee tell the Agriculture commissioner what to
do? If Department of Transportation comes in and needs mitigation, how do you get it to the
farmer? Will the committee have to drive or is there some other way?

Representative Brandenburg: If you can get mitigation on your land, they will drive to see
it.

Chairman Delzer: There is an appropriation in the bill for the Agriculture commission; is
there any restriction on how fast they can spend it or what happens if they do not?

Representative Brandenburg: Well if you look at the board | would think they will do the
due diligence because the Agriculture Commissioner who serves as the chairman, the
Governor, one from the House of Representatives and Senate, one from the minority party,
Lignite Energy Council, Corn and Grain Growers, Petroleum Council and soybean growers.



House Appropriations Committee
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Feb. 13" 2019
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Chairman Delzer: You have all of your amendments organized?

(22:45) Representative J. Nelson: Who actually has primacy in the mitigation arena today
and why isn’t that working?

Representative Brandenburg: Page 2 of attachment 1 has a layout of these figures, but
the current program is just not working. The Department of Transportation has a program
that works with Game and Fish and they go out and figure out how much mitigation the
Department of Transportation has to do and then they have to monitor, which is extra costs.

Representative J. Nelson: Do they exist by rule?

Representative Brandenburg: | was surprised this was happening and | looked at all of the
money flowing through here.

Chairman Delzer: Part of the problem is that they all exist on their own and this is trying to
roll it all into one.

Representative J. Nelson: They established a team for mitigation? | am just trying to figure
out how this got to the point it is at now.

Chairman Delzer: That is my understanding on Department of Transportation. | think the
idea is very valid. We even had issues with FEMA (Federal Emergency Management
Agency) in the floods.

Representative J. Nelson: Does this include the Interstate Highway system?

Representative Brandenburg: | am sure it does. Begins to present page 9 and 10 of
attachment 1.

(28:45) Representative Schmidt: Why can’'t we use wetland mitigation for the Highway
Department, there’s different criteria for Game and Fish and the Highway Department. You
can’'t use any integrity wetland; they want wetland that has been changed geographically.
You can't just go buy something and say that works for the Highway Department. We should
be mitigated for value not acre for acre because some acres have different values than
others.

Chairman Delzer: That’s stuff this committee could work on.

(31:15) Representative Bellew: | am confused where the money comes from because it is
a $5M appropriation going into the Environmental Impact Fund, which is new.

Chairman Delzer: The mitigated dollars would go into that fund when they arrive. The
appropriation is to give the Agriculture Commissioner the authority to spend the money. The
dollars change hand in mitigation and the committee will decide where the money goes.

Representative Bellew: Where does the money come from?
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Representative Brandenburg: A good example is Dickey County Wind Farm, where
$557,000 is wrote out to Ducks Unlimited.

Chairman Delzer: Any time there’s a company that wants to do something that someone
has mitigation involved, there is a charge for that. Instead of it going to whoever they say it
is going to, like Game and Fish or Ducks Unlimited, it will go to this committee and they
appropriate it.

Representative Nathe: This bill is before us to give them the authority to spend the money
out of that fund?

Chairman Delzer: Correct, it just gives them the spending authority through the
appropriation. It does not cost the state anything, but it tries to compact the authorities
working with this money. We will have to have a further discussion on this.

(34:05) Chairman Delzer: Closes meeting on HB 1383.



2019 HOUSE STANDING COMMITTEE MINUTES

Appropriations Committee
Roughrider Room, State Capitol

HB 1383
2/15/2019
32862

O Subcommittee
O Conference Committee

Committee Clerk: Parker Oswald

Explanation or reason for introduction of bill/resolution:

A BILL for an Act to create and enact two new sections to chapter 4.1-01, a new section to chapter
49-22, and a new section to chapter 49-22.1 of the North Dakota Century Code, relating to the
creation of an environmental impact mitigation fund and an environmental impact advisory board and
to mitigating direct environmental impacts; to amend and reenact sections 49-22-05.1, 49-22-09, 49-
22.1-03, and 49-22.1-09 of the North Dakota Century Code, relating to exclusion and avoidance areas
and the factors considered by the public service commission when evaluating and designating sites,
corridors, and routes; to provide for a report to the budget section; and to provide an appropriation.

Minutes:

Chairman Delzer: Opens meeting on HB 1383.
Representative Brandenburg: Begins to outline on page 5 of amendment 19.0188.11002.

(3:25) Representative Brandenburg: This only deals with environmental issues and issues
that arise from economic impacts like oil. This deals with direct environmental impacts.

Chairman Delzer: If we adopt these amendments, it would go right into the fund you
proposed and would only be for direct impacts?

(4:50) Representative Brandenburg: | move to adopt amendment 19.0188.11002.
Seconded by Howe. Voice vote carries.

(5:45) Representative Brandenburg: Moves to do pass as amended. Seconded by
Representative Jim Schmidt. Motion carries with 18 yes, 1 no and 2 absent.
Representative Schreiber-Beck will carry.
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1383
Page 5, line 3, overstrike "and indirect"

Page 5, line 9, remove the overstrike over "and-indireet"

Page 5, line 20, after "indirect" insert "environmental effects or"

Page 5, line 20, remove "to"

Page 5, line 21, remove "wildlife or habitat"

Page 5, line 21, after the underscored semicolon insert "or"

Page 5, line 23, after "indirect" insert "environmental effects or"

Page 5, line 23, remove "to wildlife or habitat; or"

Page 5, line 24, remove "c. Consider indirect economic impacts of the proposed facility"

Page 5, line 29, remove ", wildlife, or economic"

Page 6, line 3, remove ", wildlife, or economic"

Page 7, line 10, overstrike "and indirect"
Page 7, line 16, remove the overstrike over "and-indireet"

Page 7, line 27, after "indirect" insert "environmental effects or"

Page 7, line 27, remove "to"

Page 7, line 28, remove "wildlife or habitat"

Page 7, line 28, after the underscored semicolon insert "or"

Page 7, line 30, after "indirect" insert "environmental effects or"

Page 7, line 30, remove "to wildlife or habitat; or"

Page 7, line 31, remove "c. Consider indirect economic impacts of the proposed facility"

Page 8, line 5, remove ", wildlife, or economic"

Page 8, line 9, remove ", wildlife, or economic"

Renumber accordingly

Page No. 1 19.0188.11002
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Com Standing Committee Report Module ID: h_stcomrep_31_005
February 18, 2019 8:01AM Carrier: Schreiber-Beck
Insert LC: 19.0188.11002 Title: 12000

REPORT OF STANDING COMMITTEE
HB 1383, as engrossed: Appropriations Committee (Rep. Delzer, Chairman)
recommends AMENDMENTS AS FOLLOWS and when so amended, recommends
DO PASS (18 YEAS, 1 NAYS, 2 ABSENT AND NOT VOTING). Engrossed HB 1383
was placed on the Sixth order on the calendar.

Page 5, line 3, overstrike "and indirect"
Page 5, line 9, remove the overstrike over "and-indirest"

Page 5, line 20, after "indirect" insert "environmental effects or"

Page 5, line 20, remove "to"

Page 5, line 21, remove "wildlife or habitat"

Page 5, line 21, after the underscored semicolon insert "or"

Page 5, line 23, after "indirect" insert "environmental effects or"

Page 5, line 23, remove "to wildlife or habitat; or"

Page 5, line 24, remove "c. Consider indirect economic impacts of the proposed facility"

Page 5, line 29, remove ", wildlife, or economic"

Page 6, line 3, remove ", wildlife, or economic"

Page 7, line 10, overstrike "and indirect"
Page 7, line 16, remove the overstrike over "and-indirest"

Page 7, line 27, after "indirect" insert "environmental effects or"

Page 7, line 27, remove "to"

Page 7, line 28, remove "wildlife or habitat"

Page 7, line 28, after the underscored semicolon insert "or"

Page 7, line 30, after "indirect" insert "environmental effects or"

Page 7, line 30, remove "to wildlife or habitat; or"

Page 7, line 31, remove "c. Consider indirect economic impacts of the proposed facility"

Page 8, line 5, remove ", wildlife, or economic'

Page 8, line 9, remove ", wildlife, or economic

Renumber accordingly
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2019 SENATE STANDING COMMITTEE MINUTES

Energy and Natural Resources Committee
Fort Lincoln Room, State Capitol

HB 1383
3/7/2019
Job Number 33398

O Subcommittee
O Conference Committee

Committee Clerk: Marne Johnson

Explanation or reason for introduction of bill/resolution:

A bill relating to the creation of an environmental impact mitigation fund and to mitigating
direct environmental impacts; relating to the federal environmental law impact review
committee, exclusion and avoidance areas and the factors considered by the public service
commission when evaluating and designating sites, corridors, and routes; to provide for a
report to the budget section; to provide an appropriation; and to provide a continuing
appropriation.

Minutes: 20 Attachments

Chair Unruh: Opened the public hearing. All members were present.

Representative Mike Brandenberg, District 28 (0:10) Introduced the bill. This is a bill for
agriculture that deals with working on mitigation issues that are happening throughout state.
Six months ago, it came about that mitigations issues occurred on several wind projects and
agriculture was not represented at the discussions. There is money that is being mitigated
for environmental issues going to private organizations; and state agencies are being used
to do that. In Dickey and Emmons Counties, there were projects where wind towers were
moved off of pastureland onto farmland. In talking about the indirect and direct impacts, we
came to the conclusion that agriculture needs to be a part of this discussion. Whether it's an
oil well, pipeline, or wind farm; all these have mitigation issues. We agree on direct impacts,
there’s no question. Indirect impacts are fuzzy. There is not a consistent model; there are
probably 30-50 models. The science is not there. The Agriculture Commissioner and his staff
were involved to provide voice for agriculture.

Section 1 sets up the committee, it's the old WOTUS committee; we’re not creating new
committee, we did add some new members; the farm bureau, etc. (listed the members from
the bill.)

Section 2 - Reports to the budget. Moneys in the fund must be allocated to the political
subdivisions, state agencies, and landowners affected by excessive mitigation.

Chair Unruh: What does ‘excessive mitigation’ mean?
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Representative Brandenberg: Excessive mitigation, as you look at mitigation costs of trying
to mitigate these acres, there are cases where there are requirements for up to 50-1. 1-1 or
3-1 is the standard when you try to mitigate acres with NRCS.

Chair Unruh: Is it up to the committee to determine where the excessive line is drawn?

Representative Brandenberg: The process in place right now will still happen. Game and
Fish will still go through the process of determining how much mitigation there is. Right now
there is no basis to disagree with them. If you look at the email | provided from Terry Traynor
(please see attachment 1) That's excessive mitigation, where 50% of the cost of an
$800,000 is mitigation.

Senator Roers: Is that $100,000 per acre?

Representative Brandenberg: It could be, he quotes in here up to $50,000 per acre, |
couldn’t say for sure.

Chair Unruh: I've participated in these mitigation projects; | can attest to the fact that
excessiveness does happen through that process. If we set up a structure like this, do we
run the risk of becoming like the Corps and set up stage to require more mitigation rather
than something reasonable?

Representative Brandenberg: | hope not; | hope that we can be like filter system to have a
voice in these projects. Right now we don’t know what’s happening in the projects. | have
people impacted and decisions made because of the requirements of Game and Fish for
mitigation. That’s the frustration, you're taking the rights of people that own the abstracts and
creating rules, but not rules, and subjective things are happening, all because of the cost of
mitigation.

Moving to subsection 2 of reporting to budget; funding may be used for contracting with
scientists. We have to do this right. An example would be the DOT. There is a project on
highway 20. They mitigated wetland acres in ditch, but it created saline spots, within 3-5
years it's taken 5-10 acres to unproductivity. In this scenario, he could take the money and
do true mitigation. You mitigate the wetland acres on his farm, move the nuisance wetlands,
there’s a benefit back to farmer and hunters. The landowner/hunter relations are strained. If
we’re going to do true mitigation, we need to do it where people are affected.

Chair Unruh: | have a question, top of page 3, ‘the commissioner is not subject to chapter
54-44.4, would you talk about that?

Representative Brandenberg: That's Procurement. You’ve got people that are specialty
field. If you go to NDSU or people affiliated with this industry. In this industry of private soil
scientists, the Ag Commissioner could talk more about this, you can’t put a bidding process
out and expect to get the right results.

Section 3 - exclusion and avoidance areas; this talks about the commission not identifying
prime farmland as exclusion or avoidance areas. Prime farmland is anything with a high
productivity factor. Unique farmland is unique crops, sugar beets, potatoes etc. You don’t
want to put wind towers in those areas. The exclusion areas create winners and losers.
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Chair Unruh: Would you be amenable to require companies to save that topsoil, from those
unique areas, if we’re not going to exclude them from development?

Representative Brandenberg: It’s the classification of the land. It's more about the property
rights of people who own the land; if they choose to allow an energy facility to be built there,
or a pipeline etc., it should be up to the property owner. Right now, they are being passed
over and they don’t know it.

Section 4 - Factors to be considered; it goes through all the conditions. (He read through
pages 4-5 of the proposed bill) (24:20-26:40) Section 6 defines exclusion and avoidance
areas. Section 7 is a duplicate from another section of law.

Chair Unruh: Your goal with section 7 and the previous one that is identical, is to remove
indirect environmental anything from the Siting Act?

Representative Brandenberg: It takes out indirect impacts. We've taken out economic
impacts, at the request of the energy companies. We aren’t concerned about that. If
somebody wants to build a house or give money to the community, they should be able to
do that. If some energy company wanted to pay indirect impacts, they could; it’s silent on that
issue; other than that the commission could not require payments.

Chair Unruh: You’ve got indirect environmental effects removed, and then you mentioned
that you wanted indirect economic impacts removed as well? That remains in the bill.

Representative Brandenberg: The indirect environmental impacts may not happen.

Chair Unruh: They can’t be considered a required payment. You mentioned indirect
economic impacts.

Representative Brandenberg: In an earlier version of the bill, there was economic impacts,
but we took them out. We're only dealing with environmental direct impacts for payment
purposes. The Commission may not require indirect impacts, or any payments for indirect
impacts; but if they do it on their own, that's another matter.

There is no general fund money in here, no special fund money; this is money that the Ag
Commission or this committee can receive that’'s being paid in mitigation costs right now.
Whether it's coming from the DOT, airports, counties or energy facility that the direct impacts
would come to this committee. Then they could also receive money, and use the money to
do true mitigation.

Please see attachment #2 for Wetland Mitigation - grand total for DOT. Please see
attachment #3 for airport mitigation data. (23:40) | think this is going to help is ways we
don’t even realize. The DOT and counties are looking for a better program.

Senator Roers: These moneys, where are they going today?

Representative Brandenberg: You'd have to ask the DOT and the counties, they’re going
to these groups; the mitigation is figured out by Game and Fish, they figure out acres and
the formulation of how many offsets, the money is ending up in private organization’s hands.
Related the 44 wind towner story from Emmons County again. (37:30-40:05)
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Chair Unruh: | think DOT has their own program, we’ll make sure we hear from them.

Senator Roers: You mentioned the relationship with the hunters. You didn’t bring that up as
you went through the bill. Is it in here?

Representative Brandenberg: This committee is going to take this money and create true
mitigation and also mitigate those acres and create habitat for hunters. The commissioner
could speak better to that.

Vice-Chair Kreun: | see you visited with Mr. Traynor, the counties, and DOT, if you start
looking in here, you have 15 members on this commission, and not one engineer. | think it
would behoove us to at least have one.

Representative Brandenberg: This bill has been amended 16 times. | don’t know if | can
make it perfect.

Vice-Chair Kreun: | don’t disagree with you. We went through flood protection, we dealt with
issues, we had to take some property, those issues did arise. Who is going to represent those
people?

Senator Terry Wanzek, District 29 (43:40) Testified in support. | see two components to
this bill; part is addressing how you assess the impacts. | know there are indirect impacts,
which the bill removes. | don’t have expertise to determine how those impacts come about
or what those impacts are. The second part of the bill, once the impacts have been assessed;
where does money go? The projects we’re talking about, many times, where are they going
to be placed? On my land. Where is the mitigation going to happen? On my land. It's the fact
that landowners aren’t being asked enough what their opinion is, and how they could address
the situation. | understand that once the impact was assessed, that dollar amount went
directly to one entity, who has one narrow perspective on how we deal with mitigation. | don’t
feel comfortable as a landowner, | question the appropriateness of the state government
determining what the impacts are, and it's going to a private entity. In this this bill, it's going
to go to a board that is developed by the state legislature, in our code, it's going to address
how they are mitigated. | feel more comfortable that it goes through that process. I'm all for
working cooperatively as a landowner, addressing environmental issues. I've wondered why
| can’t get together with these people and explain how | feel we might address their concern.
| want to see a fairer mechanism for determining mitigation utilization. The bill doesn’t give
me the opportunity to inject my opinion, but the makeup of the board makes me more
comfortable that my way of thinking will be represented.

Representative Cindy Schreiber-Beck, District 25 (48:30-49:40) Testified in favor,
please see attachment #4.

Doug Goerhing, North Dakota Agriculture Commissioner (50:05-51:30) Testified in
favor, please see attachment #5. There have been a lot of discussions with those that have
been involved in this bill, but the reality is they are not involved in the process. The only thing
that would take place is when a project come forward, the committee would decide if that
project would be eligible for resources. The resources primarily that are so crucial is the fact
that we would get a second opinion, instead of just Fish and Wildlife biologists and scientists
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involved in this process, you bring in other scientists and professionals that have the ability
to go and work with others to determine what the best mitigation is. That's where agriculture
hasn’t been represented, we have no voice at table. You have to have a degree. They are
the only ones that have credibility to be there.

Mike Krumweide, WIND (54:30-56:20) please see attachment #6.

Chair Unruh: In the last paragraph, where you talk about direct impacts and mitigation
payments, how does it work now, if there are direct payments and trees that need to be
replaced? Are landowners involved?

Mike Krumweide: | don’t know, the direct impacts are being assessed to the companies and
then they use those moneys to go out and do their own mitigation, or sent to those areas with
wildlife and fish. | don’t have all the details; | can get the answer for you.

Tom Bernhardt, North Dakota Grain Growers Association (58:05-1:02:00) Testified in
favor, please see attachment #7.

Chair Unruh: Do you think if we pass this bill that we will be able to stop this from happening?

Tom Bernhardt: Yes, | do. What happened to me, when the developer first came to us.
Initially you don’t know if you want to participate. Once you realize the economic shot in the
arm, you realize you need to join up. My rancher friends were excited to have extra income,
once it moved, they receive nothing. It's heartburn. | visited with some friends, the companies
worked with them, that didn’t happen here, the result is the footprint got so large because
you start taking chunks of land out to get to that number.

Dennis Haugen, North Dakota Grain Growers Association (1:05:30-1:07:25) Testified
in favor, please see attachment #8.

Paul Thomas, Vice President, North Dakota Corn Growers (1:07:47-1:09:10) Testified
in favor, please see attachment #9.

Carlee McLeod, President, Utility Shareholders of North Dakota (1:09:40-1:11:30)
Testified in favor, please see attachment #10.

Chair Unruh: The appropriation has me confused.

Carlee McLeod: The appropriation comes out of any funds that would be put into the fund.
It's not a general fund appropriation.

Chair Unruh: You have that companies could elect to put their dollars in, but nobody is
required to put money in the fund.

Carlee McLeod: We have asked this question of the bill sponsor and the Ag Commissioner
to clarify that. This is an option for people who don’t want to do their mitigation on their own,
or there is a state program that exists, or this committee already has centers that they feel
would be better at doing it than themselves. This is an option. As utilities, we are large



Senate Energy and Natural Resources Committee
HB 1383

3/7/19

Page 6

companies, we have contractors at our disposal. | don’t see that we ourselves would be using
that fund, but they have assured us, this is a voluntary option for those who would elect. We
feel that this is important to pass along with SB 2261. SB 2261 clarifies that no agency has
ability to mandate mitigation payments, this bill only says that you can’t mandate indirect
payments, we do need both to pass to do what we feel is best for the companies and the
environment.

Zac Smith, ND Association of Rural Electric Cooperatives (1:13:40) Testified in favor.
| just came from my board meeting, we discussed this bill and SB 2261, and the consensus
is that we are supportive. We'd like to see both of those things move forward. The concern
has been well documented from previous speakers, the gentleman from Linton echoed a lot
of what has been discussed around the boardroom and some of the concerns of what this
bill aims to do.

Pete Hanebutt, North Dakota Farm Bureau (1:14:45) Testified in favor. We've been
following this since the interim committee; Representative Brandenburg was a member of
our delegate body. You understand impacts on rural North Dakota. We are very supportive
of this bill.

David Day, Landowner, Burleigh County (1:15:33) Testified in favor. | had an opportunity
to sit with Game and Fish people about this mitigation. They admit they don’t make my
payments, but they want to tell us what to do on our land, which is wrong. Farmland is exempt
from mitigation. You can stake it out, spray with weed Killer, have that designated as a field,
and have it excluded. Game and Fish doesn'’t like it, because we can take them out of the
scenario. I’'m in favor of the mitigation deal, whatever we can do to limit Game and Fish.

Chair Unruh: Do you feel the companies that the projects, that have obtained leases from
you, have some more obligation than what they currently have? Like more obligations for
mitigation, or an obligation to consider that the project is larger, there’s more than one turbine
or landowner. That there are bigger impacts that are happening.

David Day: | was a private consultant for the company. When they did all the micro siting of
the turbines, | was involved in that. We went to the best locations, for the farmer and the
company, found the best place for a road, how to avoid a wetland; we were already looking
at those things, without Game and Fish trying to tell us what to do.

Julie Ellingson, Stockman’s Association, stood in favor.

Julie Fedorchek, Commissioner, PSC (1:19:30-1:29:20) Testified in opposition, please
see attachment #11. We consult with 27 agencies on every application. The commission is
opposed to part of this bill. | want to offer language for amendment. Please see attachment
#12. This language attempts to recognize the core issue of concern and to clarify in law the
current policy of the Commission, which is that we don’t require payments for indirect or direct
impacts. Our thoughts boil down the whole bill with the exception of the first couple sections,
which creates that new committee and the Ag Commission’s authority to take those funds,
‘the commission may not condition the issuance of a certificate or permit on the applicant
providing a mitigation payment assessed or requested by another state agency or entity to
offset a negative impact on wildlife habitat.” We do not consider this something that we
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currently do, we have memorialized voluntary agreements in past orders that were decided
on by the company, but we have not required those mitigation payments. This would make it
clear that we can’t do that.

Chair Unruh: Current orders from the PSC on projects like these, do they include mitigation
requirements, like on the ground replacing trees, that type of thing?

Julie Fedorchek: Yes, we do require a wide variety of mitigation, but not mitigation
payments. Examples include the tree and shrub, it would include soil segregation practices,
it would include limiting fugitive dust emissions, restoring the land to the original state. There
is mitigation required, but no payments.

Chair Unruh: When you put those mitigation requirements on companies, are they those on
the ground piece parts of the mitigation, are they done on the land affected or are companies
allowed to replace anywhere?

Julie Fedorchek: That is up to landowner, if they want that, they have a discussion with the
company, if not, then the company seeks other locations.

Chair Unruh: Those mitigations requirements are tied to the landowner as well as the
company? We've heard concerns from our landowners here about making sure that they are
participants in the mitigation process, I'm trying to figure out if the way the Commission
currently requires mitigation, if that includes landowners in the process, or if the companies
are allowed to put that mitigation wherever they want.

Julie Fedorchek: The landowners are included in the conversations. We require the
company to work with them to determine if they want the trees, for example, if they do, where
they get placed, if they don’t, then they go elsewhere.

Senator Cook: Did you give the same testimony in the House?

Julie Fedorchek: | did not. Commissioner Christmann provided testimony, | believe it was
similar. We've talked of this extensively, all three of us have the same concerns that | have
expressed.

Jerry Doan, Rancher, McKenzie (1:35:10-1:43:30) Testified in opposition, please see
attachment #13.

Senator Piepkorn: Representative Brandenburg said the science is not there regarding
indirect impacts, can you say the science is there?

Jerry Doan: | am not a scientist; | know Audubon has proven that 70% of meadowlarks will
move away from towers. There’s definitely issues. Representative Brandenburg misspoke
when he said some of these funds go to Audubon, that is not true, Audubon never mitigates
these things. This is a bigger problem, | think we’re over billing a bill, we've overdone it
another layer of bureaucracy that can be problematic.
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Chair Unruh: When we are talking about indirect impacts, make sure we specify if it's actual
environmental impact or if it's actually associating a cost to an indirect impact. | think that’s
where we are getting confused.

Carmen Miller, Ducks Unlimited (1:46:05-) Testified in opposition, provided
attachments #14-#16. Our involvement with mitigation in the state is new and a small
segment of our work. There are some contexts for it; we are the sole contractor for the Army
Corps of Engineers for their section 404 permit program. We operate an ‘in lieu fee mitigation
program’, developers can purchase credits, then we have 3 years to satisfy the mitigation
requirements. When development occurs, wetlands are impacted. We have experienced
rapid growth in energy and development in general, that development has impacted wetlands
all over the state. The contractor etc. that is engaging in that infrastructure development has
options for dealing with that mitigation: they can undertake it themselves, purchase credits,
or purchase credits from an in lieu fee provider. We started in 2014, in that time we have sold
120 credits, they have to be satisfied within same watershed, we have worked with many
entities. There is no set price for a credit of wetland mitigation, it's complicated, it's not acre
for acre, you have to replace the biological impact in function and value. Our program is
popular; people enjoy having another option. The City of Bismarck saved $1 million using our
program when they built the new high school. With respect to PSC siting and wind energy
development, we acted as a contractor for Game and Fish, in respect to the Foxfire Wind
Energy Program. We simply provided the services to them. There is misunderstanding about
that payment, 95% of that went to North Dakota landowners to accomplish that mitigation.
Please see attachment #14 (1:51:30-1:57:15). Please see attachments #15 and #16 for
studies on duck behavior.

Todd Kranda, North Dakota Petroleum Council (1:58:15-2:02:25) Testified in
opposition see attachment #17. The biggest part of HB 1383 is that it incorporates what
you did last session in dividing out our Siting Acts. You created a section that dealt with
electric facilities and the oil industry. This bill duplicates the type of provisions that are
experienced on one side of the ledger only. Everything | heard today was wind related. The
HB 1144 splits into two so you don’t have this problem. We don’t have the impact that one
industry has. We should be addressing only 49-22, not 49-22.1, which is our industry’s Siting
Act. The oil industry not experiencing the same issues that you heard with the wind and
electric facilities are dealing with. It seems primarily to be that side of the equation. We have
some concerns about the unintended consequences of changing our side of the ledger, we
don’'t see the same problems. The easy amendment you can do is strike page 6, line 7
through page 8, line 10. Doesn’t affect us, leaves everyone else in. If you take that out, you
have our support with amendment. As an example, one of those issues that affect wind and
electric was the tree and shrub provision entered into as addendum to siting permit. We have
an established tree program; wherever our pipeline may go, we interrupt some trees and
shrubs, we agree to replace those. The landowner has the first option, if they want them, they
get them. In 2018, our program planted 58,000, we have more planned more for this year.

Dave Nehring, North Dakota Visionkeepers (2:02:40-2:04:45) Testified in opposition
see attachment # 18 for testimony and # 19 for a policy resolution by the Western
Governors Association.
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John Bradley, North Dakota Wildlife Federation (2:05:25-2:06:05) Testified in
opposition, please see attachment # 20.

No neutral agency testimony.

Chair Unruh: Closed the hearing.
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Explanation or reason for introduction of bill/resolution:

A bill relating to the creation of an environmental impact mitigation fund and to mitigating
direct environmental impacts; relating to the federal environmental law impact review
committee, exclusion and avoidance areas and the factors considered by the public service
commission when evaluating and designating sites, corridors, and routes; to provide for a
report to the budget section; to provide an appropriation; and to provide a continuing
appropriation.

Minutes: No attachments

Chair Unruh: One thing we heard a lot about in the public hearing was DOT’s mitigation in
the state of North Dakota. So now we’ll hear from them.

Matt Gangness, Environmental Transportation Services Division, North Dakota DOT
(0:30-3:45) We manage some environmental mitigation programs at the DOT. | have three
points to work off of. I'll run through them; first, how does this bill affect the DOT? To our
knowledge HB 1383 doesn’t affect the DOT, as it’s applicable to chapter 49, concerning the
PSC. Sudden process allows the chapter 4 with the environmental impact mitigation fund
and federal environmental law impact review committee.

How does the DOT handle the mitigation program now? The DOT delivers federal aid
roadway projects, funded through federal highway administration, which requires federal
environmental documentation and federal environmental clearance. The environmental
documentation for federal highway clearance requires all project actions and project impacts
to be studied and analyzed. The federal highway administration will then review the
environmental document and approve environmental clearance to the project. The most
frequent type of highway project impact that gets identified with our environmental document
process that requires mitigation is wetland impacts. Executive Order 11990 in section 4 for
the clean water act require wetland mitigation for permanent wetland impacts. The
department mitigates project wetland impacts on site with the project or within one of the
Department managed wetland mitigation banks. Another project impact that can require
mitigation are tree and shrub impacts. These impacts are mitigated by planting new shrubs
and trees at various shrub tree mitigation sites, which up to this point have all been created
on existing North Dakota game and Fish or United State Army Corps of Engineer managed
wildlife management areas. Another project impacted typically requires mitigation are historic
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bridges, for the national historic preservation act. Historic bridges that are removed or
replaced are mitigated through different means such as documentation of site forms,
including detailed reports with pictures on the history of the bridge, as well as constructing
interpretive or informational sites which sometimes contains elements of that old bridge; or
mitigation through the bridge adoption process.

Lastly, another form of mitigation for project impacts that was recently done was the
construction of a moose crossing underpass on US-85 south of Williston. There are a few
other future planned wildlife crossings along US-85 through the Badlands area near Little
Missouri, that were a result of the environmental documentation process for the future
planned highway projects in that area. All the above forms of mitigation done for project
impacts were paid for with project funding dollars, were constructed and managed by the
Department. To my knowledge, the Department has not elected to provide payments to third
party, nongovernmental organizations for any assessed adverse environmental impacts.

Senator Cook: We heard testimony from Carmen Miller of Ducks Unlimited, as a third party
mitigator, they can often save money. Have you found any truth to that?

Matt Gangness: In reference to wetland mitigation, we have ability to calculate the cost per
credit, and we are aware of their cost per credits. Our numbers are lower, although | would
have to verify that.

Senator Cook: But you do look at it and compare costs?
Matt Gangness: Yes, we have those costs available.

Chair Unruh: I know there are a lot of conversations happening about this bill, | hope to start
digging into some of it soon.

Vice-Chair Kreun: Looking at the membership of the proposed board, it's awfully large and
doesn’t represent one county or city, or metropolitan area at all. If we make an amendment,
I’'m not sure it's a huge issue, but 15 members is cumbersome to get anything done, and |
think we need to represent the whole state.

Chair Unruh: | made a note of that, | know there’s a lot of conversations, a lot of people want
to get added to the committee. It’s a very large committee, with a different purpose right now
than what is in the bill. My concern is on pages 2-3, all the details that authorize that
committee to use that money and take action on things. There’s a lot of work that needs to
be done there.

Vice-Chair Kreun: The PSC has some concerns in this bill. | don’t know if we know how that
affects things, we had better ask.

Chair Unruh: We had Commissioner Fedorchek testify on the bill. | think in opposition. | have
been working with the PSC lawyers to try and come up with language that they are
comfortable with. My hope is that we can incorporate that into this bill.

Chair Unruh: Closed the meeting.
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Explanation or reason for introduction of bill/resolution:

A bill relating to the creation of an environmental impact mitigation fund and to mitigating
direct environmental impacts; relating to the federal environmental law impact review
committee, exclusion and avoidance areas and the factors considered by the public service
commission when evaluating and designating sites, corridors, and routes; to provide for a
report to the budget section; to provide an appropriation; and to provide a continuing
appropriation.

Minutes: 1 Attachment

Chair Unruh: I've been working on amendments to try to make more people happy. If the
committee had any input or direction, I'd be happy to take it.

Senator Piepkorn: | have one piece I'm going to pass out, (please see attachment #1) to
read at your own leisure. | do a radio history pieces on Dakota Datebook. This particular story
is about Theodore Roosevelt and his establishment of national forests, federal bird reserves,
game preserves and his dedication to paying attention to wildlife. A lot of this discussion on
mitigation and direct and indirect impacts has a lot to do with that. Read that at your own
leisure. | am going to read a brief outtake; they are currently doing a Roosevelt series as we
commemorate the 100 anniversary of his death. Roosevelt said this at the time when pelicans
and flamingoes and feathers from those birds were popular for women’s hats, in the early
1900s. We're not using so many feathers for decoration now, nonetheless | believe the spirit
of his words are important.

“Bird that are useless for table and not harmful to the farm, should always be preserved, and
the more beautiful they are, the more carefully they should be preserved. They look a great
deal better in the swamps and on the beaches and among the trees than they do on hats.
And yet, with the great majority of our most interesting and important wild beasts and birds,
the prime need is to protect them, not only by laws limiting the open season and the size of
the individual bag, but especially by the creation of sanctuary and refuges. The progress
made in the United States in recent years in creating and policing bird refuges has been of
capital importance. Laws to protect small and harmless wildlife, especially birds are
indispensable.” Something to contemplate, the words of Theodore Roosevelt, who gets a lot
of attention around here. Some of his views wouldn’t be as popular as they were at one time,
but something to think about.
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Chair Unruh: Closed committee work.
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Explanation or reason for introduction of bill/resolution:

A bill relating to the creation of an environmental impact mitigation fund and to mitigating
direct environmental impacts; relating to the federal environmental law impact review
committee, exclusion and avoidance areas and the factors considered by the public service
commission when evaluating and designating sites, corridors, and routes; to provide for a
report to the budget section; to provide an appropriation; and to provide a continuing
appropriation.

Minutes: 1 attachment

Chair Unruh: Passed out amendments. Please see attachment #1. I've shared my thoughts
with you previously, I've talked to quite a few folks in the audience as well. I'm torn on the
bill, because | believe that if we move forward with legislation like this, what we do is set up
a pathway for mitigation companies to move into North Dakota and make a lot of money that
we’re trying to redirect to landowners. | think inserting government in the middle of the
process between landowners and industry does not help the situation in getting landowners
the just compensation and mitigation they deserve. | think that generally language like this
takes the state in the wrong direction, because we open the door to inserting more
government and companies in between our landowners and our developers who are putting
energy projects on the ground. That said, | know | don’t have a lot of people with me on that
concept. As an offer of compromise, I've taken this bill and done my best to try to narrow the
scope of what the committee will be doing and looking at, to hopefully benefit the landowners
who are effected by wind energy development. It stems back to the Game and Fish
Department’s insertion into one project that the Public Service Commission was siting. That
is how we have found ourselves here with this bill. 've done my best to keep how we got
here in mind, as we look at how we are going to move forward with policy. Consistent with
what we discussed yesterday with OHF, I've made a broad category that those groups still
fit in to serve on this mitigation board, the FELIRC. I've add a Public Service Commissioner,
or their designee, they’re the ones who are approving these projects and siting them, they
hear from the landowners on what their issues are. The state engineer, they deal with water,
it's only appropriate if we’re dealing with wetland mitigation. Game and Fish or their designee
they had raised concerns on this, it’s fair that they are at the table. The DOT, they have their
own mitigation process that they use, hopefully they can provide some insight. The



Senate Energy and Natural Resources Committee
HB 1383

3/29/19

Page 2

Department of Environmental Quality, they deal with mitigation issues. | left the investor
owned and the cooperatives in. Two individuals from the agricultural production community,
which is where we would see the Farm Bureau and Farmer’s Union fitting. Two individuals
from the conservation community, they should be a part of this discussion. Two individuals
appointed by the governor from the wind energy development community, they should be at
the table. The crop community, the animal agriculture community, and the energy community
at large.

In section 2, generally, the funds come from the people who elect to put funds in. I've
removed the $5 million appropriation. There was a lot of confusion about how it worked. The
money that would be utilized by our landowners for mitigation should come from people who
are paying those mitigation costs. That is my goal, if mitigation payments are being made,
those are being used to funnel back to the landowner, not additional state funds. Subsection
1 talks about the distribution; I've narrowed the scope to only landowners for the mitigation
of agricultural land impacted by wind energy development. The funds could also be used for
contracting environmental scientists or engineers for relevant services to implement these
identified mitigation needs. I've removed offsetting or defraying costs of landowner mitigation
in qualifying circumstances as determined by the advisory board. | don’t think this should be
a function of the board, they shouldn’t be making flat payments to landowners. This should
result in some real on-the-ground conservation, mitigation, or additional grasslands, there
should be something tangible. | left a lot of the remaining functions in place. On page 4, that
subsection 9 was removed because of the way | changed the authorization of the funds in
the appropriation.

Moving into the siting act, sub 2 says that the prime farmland is not an exclusion or an
avoidance area, which was in the original bill, | didn’t change that. We’re leaving it out of the
exclusion area, that can be decided by the Public Service Commission and the company.
Section 4 is still the siting act, on lines 11-14, | couldn’t figure out what the purpose was,
other than to shift the way that our siting act is interpreted by our PSC, so | restored the
language as it exists, | don’t see need for change. On page 6, at the end of section 4, I've
taken language suggested by the PSC that addresses the heart of the issue that we talked
about at the beginning of these amendments, stating that a condition cannot be put on the
issuance of a permit resulting in a payment. I've provided that language in SB 2261 to
hoghouse that bill.

Section 5 talks about the actual mitigation, this is part of where we start getting ourselves
into trouble, this talks about that an applicant may elect to provide a payment for adverse
direct environmental impacts, that can be done multiple ways, my intent is to allow it to
continue as it is, or if the applicant elects, it could go into the fund we’ve created within the
Ag Department, and then the Ag Commissioner would take those funds and utilize them as
we have outlined. That’s the first part of the siting act. The second part relating to oil and gas,
the oil and gas industry asked to be removed from this bill, I agree with them. | removed
everything relating to 49-22.1 out of the bill. The appropriation is removed, but the
authorization to use funds in the continuing appropriation was left in the earlier part of the
bill.

Senator Schaible: On page 1, line 14, the Commissioner, is that the Ag Commissioner? My
qguestion is on page 2, if the Ag Commissioner is the chairman, why are they appointed by
the governor, wouldn’t it make more sense to have the Ag Commissioner?

Chair Unruh: I agree. | don’t know why the chairman wouldn’t appoint them.



Senate Energy and Natural Resources Committee
HB 1383

3/29/19

Page 3

Senator Schaible: | would suggest that.

Chair Unruh: We can change that. We'll need to switch it to commissioner, if we change it
on the directions, we should be okay.

Senator Schaible: Could you explain in section 5, page 6, ‘the applicant may elect to provide
payment,’ so there’s a payment being offered and the applicant may elect, so they also may
elect to? What's the alternative? Most of this came from payments for indirect impacts going
to organizations for things that we didn’t like, how does that work with what this does in
section 5?

Chair Unruh: As hard as | tried to try and prevent companies from making payments to
groups we don't like, the best that | can do is the language right above that in section 4 and
this language in section 5. We have told the Commission they can’t require companies to
give money to those groups, and we’ve given those groups a place for the money to go, if
they so choose. What | don’t think we can do, is tell companies that they can'’t elect to give a
group like Ducks Unlimited $500,000. | don’t think that’'s something we can legislate. | think
after we've had all these discussions, companies understand that that is not something we
want to see them do, but | don’t think it's something we can legislate. We have given them
options, and told the Commission that they can't.

Senator Roers: The one thing | don’t see in here, is the words ‘indirect impact cost’, it's alll
adverse, direct environment. | think intentionally we’ve taken the words indirect out, so there
isn’t the potential for that kind of activity. Am | reading that right?

Senator Schaible: Page 5, line 22.

Chair Unruh: Two things. The mitigating piece in section 5 relates to direct mitigation, not
indirect, but the Commission, as they have been since 1975, would still be able to consider
indirect impacts when siting a project. | think they should retain that authority, my problem
with indirect impacts is not their existence, they do exist. The problem is assigning a dollar
amount to that. It's an art, not a science. | don’t mind being able to consider that when looking
at a project, it's just that dollars are problematic.

Senator Schaible: Section 5 does mitigate direct impacts.
Chair Unruh: Yes.
The one change we talked about earlier, is to make sure the Commissioner is the one who

appoints these individuals to the committee.

Senator Schaible: Does this amendment include that the Ag Commissioner picks people
out?

Chair Unruh: Yes, with the exception of the governor’s designee.

Senator Schaible: With that addition, | move to adopt the .12002 amendment.
Senator Roers: | second.
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Senator Roers: When we talked about putting the Ag Commissioner in before, | thought we
were specifically talking about m, but as | just heard, you clarified that all the places where it
says governor.

Chair Unruh: We would be changing from the amendments that | have listed, with the
change of page 2, line 6, for subsections m, n, o, p, g, and r changing the word governor to
commissioner.

Senator Roers: | just ran into Ag Commissioner, | misinformed him. He’'ll be happy to hear
that change.

Chair Unruh: | didn’t focus on that like | should have.

A voice vote was taken.
Motion carries.

Senator Schaible: | move a Do Pass as amended.
Senator Cook: | second.

Chair Unruh: | stand by my statement earlier of this being not a good policy pathway for the
state. | think it hurts our landowners in the long run, | will support the concept to move it
forward at this point, | think it's a worthy discussion, if this is the way we want to go.

Senator Cook: Where is the other bill, do you know?

Chair Unruh: The House Ag committee has that bill, | do not know if they’ve taken action on
it. | see heads shaking in the audience no.

Senator Cook: What is the difference between the two now?

Chair Unruh: They haven’t taken any action, it remains in the form we sent over, which said
that the Commission can’t require payments for indirect and direct mitigation. | gave the
committee chairman some amendments to consider, which are included in this bill, on page
5, lines 19-23, it’s the suggested language from the PSC to exclude oil and gas, and include
the conditioning issue of permit in exchange for payment, to make sure that cannot happen.
That language is in here as well.

A roll call vote was taken.
Motion passes 6-0-0.

Chair Unruh will carry.
Closed the meeting.
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PROPOSED AMENDMENTS TO REENGROSSED HOUSE BILL NO. 1383
Page 1, line 1, replace the comma with "and"
Page 1, line 2, remove ", and a new section to chapter 49-22.1"
Page 1, line 4, replace the first comma with "and"
Page 1, line 4, replace the second comma with "and"
Page 1, line 5, remove ", 49-22.1-03, and 49-22.1-09"
Page 1, line 8, remove "to the budget section; to provide an appropriation"
Page 1, line 20, overstrike "One individual appointed by the lignite energy council;"

Page 1, overstrike lines 21 through 23

Page 1, line 24, overstrike "j. One individual appointed by the North Dakota soybean growers

association;"

Page 2, line 1, overstrike "k. One individual appointed by the North Dakota stockmen's
association

Page 2, line 1, remove the underscored semicolon
Page 2, remove lines 2 and 3

Page 2, line 4, replace "n." with "The chairman of the public service commission or the
chairman's designee;

a. The state engineer or the state engineer's designee;

h. The director of the game and fish department, or the director's
designee;

The director of the department of transportation, or the director's
designee;

I-  The director of the department of environmental quality, or the
director's designee;

k.ll
Page 2, line 4, remove "and"
Page 2, line 5, replace "o." with "L."

Page 2, line 6, after "cooperatives" insert: ";

m. Two individuals from the agricultural production community appointed

by the commissioner;

n. Two individuals from the conservation community appointed by the
commissioner;

Page No. 1 19.0188.12003
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0. Two individuals from the wind energy development community
appointed by the commissioner;

p. Two individuals from the crop community appointed by the
commissioner;

q. Two individuals from the animal agriculture community appointed by
the commissioner; and

r. Two individuals from the energy community appointed by the
commissioner"

Page 2, line 9, replace "budget section" with "legislative management"

Page 2, line 11, remove "The moneys accumulated in the environmental impact mitigation fund
must be"

Page 2, line 12, replace "allocated as provided by law and as appropriated by the legislative
assembly" with "There is created in the state treasury the environmental impact
mitigation fund. The fund consists of all moneys deposited in the fund under section 5
of this Act. All moneys in the fund are appropriated to the commissioner on a continuing
basis"

Page 2, line 13, remove the underscored colon
Page 2, remove lines 14 and 15

Page 2, line 16, replace "b.  To" with "to"
Page 2, line 16, after "by" insert "wind"

Page 2, line 17, remove "; and"

Page 2, remove line 18

Page 2, line 19, replace "wetlands" with "as set forth under subsection 2"

Page 2, line 21, remove ", wildlife biologists,"

Page 2, replace lines 22 through 26 with "or engineers for relevant services to implement
mitigation required from the impact of wind energy development; and"

Page 2, line 27, remove ", restoration,"

Page 2, line 27, remove "land, water resources, or wildlife"

Page 2, line 28 replace "habitats adversely impacted directly by" with "adverse impacts from
wind"

Page 2, line 28, remove ", and"
Page 2, remove line 29

Page 2, line 30, remove "as determined by the advisory board"

Page 3, line 1, remove "The commissioner is not subject to chapter 54-44.4 when contracting
for services"

Page 3, remove line 2

Page 3, line 3, remove "4."

Page No. 2 19.0188.12003



Page 3, line 5, replace "5." with "4."
Page 3, line 7, replace "6." with "5."

Page 3, line 8, remove "at least one regular meeting each year and additional"

Page 3, line 10, replace "presiding officer" with "chairman"

Page 3, line 12, replace "7." with "6."
Page 3, line 15, replace "8." with "7."

Page 3, line 16, remove "budget section of the"

Page 3, remove lines 17 and 18
Page 4, after line 21 insert:
oK
Page 4, remove the overstrike over lines 22 and 23
Page 4, line 24, remove "1. To"
Page 4, line 24, remove "in"

Page 4, line 24, remove ", the commission"

Page 4, line 25, remove "shall consider"

Page 5, line 3, remove the overstrike over "and-irdirest"

Page 5, line 18, remove "In the evaluation and designation of sites, corridors, and routes, the
commission may"

Page 5, replace lines 19 through 23 with "The commission may not condition the issuance of a
certificate or permit on the applicant providing a mitigation payment assessed or
requested by another state agency or entity to offset a negative impact on wildlife
habitat."

Page 5, line 27, replace "If an applicant elects to provide" with "An applicant may elect to
provide"

Page 5, line 28, replace "impact" with "impacts"

Page 5, line 28, remove ", the applicant shall"

Page 5, line 29, remove "make the payment to the agriculture commissioner"

Page 5, line 29, after the underscored period insert "The applicant may elect to provide the
payment to the agriculture commissioner."

Page 6, line 1, replace "Subject to subsection 3, the" with "The"

Page 6, remove lines 4 through 31
Page 7, remove lines 1 through 30
Page 8, remove lines 1 through 15

Renumber accordingly
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REPORT OF STANDING COMMITTEE

HB 1383, as reengrossed: Energy and Natural Resources Committee (Sen. Unruh,
Chairman) recommends AMENDMENTS AS FOLLOWS and when so amended,
recommends DO PASS (6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING).
Reengrossed HB 1383 was placed on the Sixth order on the calendar.

Page 1, line 1, replace the comma with "and"

Page 1, line 2, remove ", and a new section to chapter 49-22.1"

Page 1, line 4, replace the first comma with "and"

Page 1, line 4, replace the second comma with "and"

Page 1, line 5, remove ", 49-22.1-03, and 49-22.1-09"

Page 1, line 8, remove "to the budget section; to provide an appropriation”

Page 1, line 20, overstrike "One individual appointed by the lignite energy council;"

Page 1, overstrike lines 21 through 23

Page 1, line 24, overstrike "j.  One individual appointed by the North Dakota soybean
growers association;"

Page 2, line 1, overstrike "k.  One individual appointed by the North Dakota stockmen's
association

Page 2, line 1, remove the underscored semicolon
Page 2, remove lines 2 and 3

Page 2, line 4, replace "n." with "The chairman of the public service commission or the
chairman's designee;

g. The state engineer or the state engineer's designee;

h. The director of the game and fish department, or the director's
designee;

The director of the department of transportation, or the director's
designee;

J.  The director of the department of environmental quality, or the
director's designee;

Page 2, line 4, remove "and"
Page 2, line 5, replace "o0." with "L."
Page 2, line 6, after "cooperatives" insert: ";

m. _ Two individuals from the agricultural production community
appointed by the commissioner;

n. Two individuals from the conservation community appointed by the
commissioner;

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_56_010
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0. Twoindividuals from the wind energy development community
appointed by the commissioner;

p. Two individuals from the crop community appointed by the
commissioner;

q. Two individuals from the animal agriculture community appointed by
the commissioner; and

Two individuals from the energy community appointed by the
commissioner"

|-

Page 2, line 9, replace "budget section" with "legislative management"

Page 2, line 11, remove "The moneys accumulated in the environmental impact mitigation
fund must be"

Page 2, line 12, replace "allocated as provided by law and as appropriated by the legislative
assembly"” with "There is created in the state treasury the environmental impact
mitigation fund. The fund consists of all moneys deposited in the fund under section
5 of this Act. All moneys in the fund are appropriated to the commissioner on a
continuing basis"

Page 2, line 13, remove the underscored colon
Page 2, remove lines 14 and 15

Page 2, line 16, replace "b. To" with "to"
Page 2, line 16, after "by" insert "wind"

Page 2, line 17, remove "; and"

Page 2, remove line 18

Page 2, line 19, replace "wetlands" with "as set forth under subsection 2"

Page 2, line 21, remove ", wildlife biologists,"

Page 2, replace lines 22 through 26 with "or engineers for relevant services to implement
mitigation required from the impact of wind energy development; and"

Page 2, line 27, remove ", restoration,"

Page 2, line 27, remove "land, water resources, or wildlife"

Page 2, line 28 replace "habitats adversely impacted directly by" with "adverse impacts from
wind"

Page 2, line 28, remove "; and"
Page 2, remove line 29

Page 2, line 30, remove "as determined by the advisory board"

Page 3, line 1, remove "The commissioner is not subject to chapter 54-44.4 when
contracting for services"

Page 3, remove line 2

Page 3, line 3, remove "4."
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Page 3, line 5, replace "5." with "4."
Page 3, line 7, replace "6." with "5."

Page 3, line 8, remove "at least one regular meeting each year and additional"

Page 3, line 10, replace "presiding officer" with "chairman"

Page 3, line 12, replace "7." with "6."
Page 3, line 15, replace "8." with "7."

Page 3, line 16, remove "budget section of the"

Page 3, remove lines 17 and 18
Page 4, after line 21 insert:
"
Page 4, remove the overstrike over lines 22 and 23
Page 4, line 24, remove "1. To"
Page 4, line 24, remove "in"

Page 4, line 24, remove ", the commission"

Page 4, line 25, remove "shall consider"
Page 5, line 3, remove the overstrike over "and-indirest"

Page 5, line 18, remove "In the evaluation and designation of sites, corridors, and routes, the
commission may"

Page 5, replace lines 19 through 23 with "The commission may not condition the issuance of
a certificate or permit on the applicant providing a mitigation payment assessed or
requested by another state agency or entity to offset a negative impact on wildlife
habitat."

Page 5, line 27, replace "If an applicant elects to provide" with "An applicant may elect to
provide"

Page 5, line 28, replace "impact" with "impacts"

Page 5, line 28, remove ", the applicant shall"

Page 5, line 29, remove "make the payment to the agriculture commissioner"

Page 5, line 29, after the underscored period insert "The applicant may elect to provide the
payment to the agriculture commissioner."

Page 6, line 1, replace "Subject to subsection 3, the" with "The"

Page 6, remove lines 4 through 31
Page 7, remove lines 1 through 30
Page 8, remove lines 1 through 15

Renumber accordingly
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O Subcommittee
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Committee Clerk, Kathleen Davis for ReMae Kuehn

Explanation or reason for introduction of bill/resolution:

Relating to the creation of an environmental impact mitigation fund and advisory board and
to mitigating direct environmental impacts; relating to exclusion and avoidance areas and
the factors considered by the PSC when evaluating and designating sites, corridors, and
routes; to provide for a report to the budget section; and to provide an appropriation

Minutes: Attachment 1, 2

Chairman Schreiber-Beck opened the conference committee hearing on SB1383. If you could
provide some reasons on your amendments.

Sen Schaible: went thru the Christmas tree version of the bill.

e Sec 2 authorizes to spend the money.

Page 3 narrows the spending down to landowners only.

e Overstrike language on Page 3 Subsection 2. If you look at Line 10 and say environmental
scientist, we think this covers all other agencies, we think that’s redundant, you don’t need
to list them.

e Language on B, allows for spending on reclamation and mitigation
Overstrike on Section C Line 20, this deletes that saying no direct payments to landowners.
We don’t want it to look like a bribe.

e Page 4, sub 9, removed because the direct appropriation was removed and not necessary
Page 5 Lines 13-14, restored original language

e Line 24d, we put back in direct impacts. We agree indirect is a difficult subject. We think the
PSC does need to consider indirect impacts when doing a siting. It's hard to do a siting if
they can’t consider indirect impacts.

e Page 6 15-17 is duplicate language of SB 2261; a PSC amendment that needed to be

similar

Sec 5, Line 21 this is how money gets into the fund and permission to do that

Overstrike on Lines 28-30 keeps money from going to certain organizations

Sec 6 is taking oil and gas siting’s out of this act. That’s all in 49-22.1

Sec 9 removes appropriation, it's now in Sec 2 and want to protect that dollar that’s for the
Federal Environmental Law Impact and Review Committee so they can still function.

Chairman Schreiber-Beck: | note you have made this basically a wind energy bill versus any other
siting that takes place for any other energy facility or transmission.
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Sen Schaible: correct.

Rep. Brandenburg: presented a marked up version by Sen. Wanzek, Attachment 1, amendment
12006. Sen. Wanzek had an amendment, his notes along the side, what we agreed with and didn'’t.
The corn growers, grain growers, soybean growers and Farm Bureau and Farmers Union has been
restored. The language is the same or very comparable to the senate bill that was passed.

¢ One important section, the wind adverse impacts and developments is in there.

e Page 3 Line 28, same language, biennial report to Legislative management. Exclusion and
avoidance areas, same thing with prime farmland, irrigated land.

e Section 4 talks about considerations.

Line 16 Sec 4 Page 5 where it added in direct and indirect.

¢ Page 6 same language as in the Senate bill but 2 things we need to talk about.

1. Line 14 and 18, adverse direct environmental impacts. Since we’re talking direct and
indirect, that needs to be lined out. Corresponds with what we did in the beginning of
the bill.

The oil portion is taken out too. In discussion with the Sen Wanzek, the oil people don’t want
to be a part of this.

Sen Schaible: page 6, your suggestion on 14 and 18 strike out direct?

Rep. Brandenburg: yes, so it reads, any adverse environment impacts. | think page 4-5 where
we’re talking about direct and indirect. So they correspond.

Sen Schaible: On Page 5, that’s the consideration of the PSC to consider direct and indirect
impact. But on Page 6 with 14 and 18, this section is about payments. | thought we only wanted
payments for direct impacts so by striking that opens it up to a wider range than what we’re looking
for.

Rep. Brandenburg: | agree, but | wanted to bring it up. If there’s any payments for indirect
impacts, is that limiting us that we can’t receive those indirect impacts? | don’t want them.

Sen Schaible: 1agree, butin Sec 5, it says, an application may elect to provide payments to
mitigation and goes on, for direct impacts. Page 6 with 14 and 18, the section is about payments. |
thought the conversation we were looking at, we only want payments for direct impacts. By striking
that it opens it up to a wider range than what we’re looking for and question that.

Rep. Brandenburg: | agree. | bring it up for discussion. We're going to have some more
conversations. I'm hearing 2 different concepts. If there is any payment paid for indirect impacts, is
that limiting us that we can’t receive those indirect impacts? | don’t want them.

Sen Schaible: 1agree, butin Sec 5, it says, an application may elect to provide payments to
mitigation and goes on, for direct impacts. | think that's exactly what we want.

Rep Brandenburg: | don’t want them to pay for any indirect impacts.
Sen Schaible: I'm not disagreeing with that. | think that’s what this says as is.

Rep. Brandenburg: That's why | want to get it on the record so we can clarify, talk about it if we
need. One more thing, passed out Attachment 2, proposed amendment 12008.

Back page, Sec 6: project comment letter that the PSC requests a project comment letter, a
voluntary letter. It's not set in place by law. It's a voluntary letter by G&F saying that the project
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meets the standards. | have been involved in many PSC hearings on wind energy sitings in Dickey,
LaMoure, McIntosh, Emmons and Logan Counties, as well as others. For years they’d have the
hearing. For example, a hearing was in August, came in with criteria and went through it and what
they needed to do, dealt with it no problem. In Dickey County, in November, out came this
comment letter from G&F. | had to listen from Commissioner Fedorchek line by line for an hour,
about this project being in this area because where it was being sited. | saw some of my neighbors
and friends losing their opportunity to have wind towers because of eagle nests and unbroken
prairie or as | call it, pasture. | saw people in tears. The letter came out at 4:59 the day before the
hearing in Dickey County. No time to react or have a comment back. The letter put a lot of
confusion and trouble for the project.

In Emmons, Logan there were 44 wind towers moved. | saw neighbors who knew they were getting
wind towers and they lost them. Again at 4:59 the day before the letter comes from the G&F saying
they cannot give approval of this project. They even adjusted roads. This project comment letter
needs to be handled differently. It can’t show up at 4:59 the day before when you don’t have time
to respond to it.

Sen Schaible: project comment letter, that’s a new concept to me. Can you explain that?
20:00

Rep Brandonberg: there’s no section of law that says they can do this, it's called voluntary.
They’re doing it through the rule making effect. It's supposed to be that you have no substance to it
but | can tell you after listening to Commissioner Fedorchek for an hour, that you will comply with
the letter from G&F or you will not get my support. It's on record. So this project comment letter
about the project from G&F is being used as a hammer to push their agenda. | think they should
stand at the podium just like we do and have to present their case. If they have a concern or
something valid, | think the people when they have the public service commission hearing, they
should have to present their case so everyone knows what they’re doing rather than sending the
letter and the damage is already done. That’s what this Section 6 would do. Oil people are out,
don’t want to be involved in this. | hope someday they realize they should be a part of this because
they’re getting affected too.

Sen Schaible: before we move I'd like some time to research.
Chairman Schreiber-Beck: yes, we'd all like to review them.
22:20

Sen Schaible: couple concerns first. The original commission was set up for a specific purpose
with money designated to this for that purpose. Now we’re adding, not only changing the
membership, but now adding another purpose to this commission. I'm not against that. | want to
make sure the original intent of the commission stays intact and the money initiated for that original
purpose says intact and separate. Now we have 2 focuses for this commission. It looks like we're
creating another funding mechanism for part of this. My concern is that the original intent of what
this commission was made for and the money for that would stay intact for that purpose, so they’re
not comingled.

Rep. Brandenburg: PSC being on there, the state engineer, G&F, Dept of Transportation, DEQ
all on there. | realize not everybody is happy with that.
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Sen Piepkorn: the project letter, PSC requests from the G&F. Tell them about the process. When
are they asked for their opportunity to send the letter, which is not mandatory, who does the letter
come to, when'’s the public meeting?

Rep Brandenburg: example down in Dickey County. Xcel project, they went through a couple
years of work with G&F. They had up to a year of time, looking at the best place to put turbines. The
developer moved here and there to meet their requests. In the process, the landowners were left
out of that process. The developer would put stakes in the ground and the landowner would go
around and see where they were at. Then there was mitigation and they were moved. After a year,
not with just G&F, also F&W, they thought they had met all the criteria and placed in the right spot,
not interfere with the environment. Then a letter shows up at 4:59 that they have not complied with
ND F&G. Same thing in Emmons/Logan happened there. They were waiting, thought they had
things taken care of, 44 wind towers moved off the pasture, fixed up 10 miles of roads, and after all
that work G&F gave another letter of not being in compliance. G&F said they had impacts to the
roads they moved and wanted $250,000 for road improvements that impact wetlands. 4:59 the night
before the PSC, Xcel, Great River Energy gets a letter they’re not in compliance and haven’t met
the standards. | don’t think you can ever make them happy. | have no problem with G&F and
USF&W taking control of land they have easements. But people like myself, who own the abstracts,
they’re making decisions for people who own those abstracts, this letter of comment, the
landowners should be part of that decision. Other projects in the state are having the same
problems. | know wind energy is the low hanging fruit. It's easy to go after. This is coming to coal,
coming to oil. Everyone can live with impacts but when indirect impacts happen- down at Foxtail,
there was $550,000 sent to Ducks Unlimited, direct payment on direct impacts. They wanted $2.5
million for indirect impacts. The governor stepped in and said you're not going to do that G&F. The
governor stepped in, that's why it didn’'t happen.

Sen Piepkorn: G&F sends their letter to the PSC and they send it to the companies involved. And
that’s the letters being sent at 4:59 the day before the public meeting. That’s when they get the
letter from the PSC.

Rep Boe: | could talk %2 hour but I'll save it.

Chairman Schreiber-Beck: closed the hearing.
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Explanation or reason for introduction of bill/resolution:

Relating to the creation of an environmental impact mitigation fund and advisory board and
to mitigating direct environmental impacts; relating to exclusion and avoidance areas and
the factors considered by the PSC when evaluating and designating sites, corridors, and
routes; to provide for a report to the budget section; and to provide an appropriation

Minutes: Attachment 1, 2

Chairman Schreiber-Beck opened the conference committee hearing on SB1383
Rep. Brandenburg: presented amendment 12013 (Attachment 1).

Sen Schaible: Sec 6 is like a state agency, like G&F would have to propose their view 30 days
before? Would that include all state agencies and other entities?

Rep. Brandenburg: It probably would. The agencies that present their information in a timely
manner. It's pretty standard that you should have your information in 30 days prior to a deadline so
there’s time to review and react. It's about having openness for agencies and landowners.

Rep Boe: Inthe case of the siting of a wind farm in Northern Rolette County; when deciding
mapping locations, the USF&W had negotiated with the engineers they would not challenge them
on siting as long they had a ¥ mile setback from any of their easement acres. My father in law was
in line to get 8 towers but ended up with 3 because of his neighbors’ easements. It had nothing to
do with his acreage. That amounts to a taking. If you're negotiating saying that you want a ¥ mile
setback away from an easement acreage, and there was another easement signed by the adjacent
landowner. | think that’s a problem.

Sen Peipkorn: So the US F&W negotiated with the wind company on the sitings. The easements
you’re talking about were not your father-in-laws but easement the neighbors had signed with US
F&W. In that case it seems to me the responsibility goes to the wind company for not thoroughly
examining the language in these easements. It's oversight on their part.

Rep Boe: |dontthink it's a question if they thoroughly examined them. If the knowledge that the
easiest route is if you negotiate beforehand and say you won'’t be challenged on anything as long
as you stay ¥ mile away from these acres.
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Sen Peipkorn: I'm just stating my interpretation. It didn’t say from your explanation that any of your
personal easement acres, it says any easement acres, it seems like to me. That appears to be not
good research on somebody’s part.

Rep Boe: It's not about their research. It’'s about the agency coming in and telling them the easiest
route is if you don’t place. They fully researched. They found the acres and complied. | don’t think
that should be a compliance issue. | think the easement acres should be the easement acres and
that’s it. If you don’t have the easement acres on the other side of the road, that shouldn’t be part of
the equation.

Sen Peipkorn: | believe that’'s an issue not addressed in this bill.

Sen Schaible: | have a question, same as last week. This Federal Environment Law Impact Review
Committee, was set up prior to this, had a specific purpose. There was money for that and | think
there’s money left in that account. Now that we’re adding duplicate duties to this and other monies,
can you explain the separation, or differences? The original intent of this committee and now the
new intent, and we have 2 sets of money. My concern is the original intent is still there and the
money sent for that reason would still be there for that. Are they going to get thrown into one?

Rep. Brandenburg: The original $4 million put into that fund was used for waters of USA and
studies done for dealing with endangered species, NDSU and other colleges are doing studies of
that type. That money is pretty well gone and been committed. There’s a little bit left that will be
used up in research with private companies and organizations put money in to match those dollars.
All the litigation money in this session has been swept from all agencies, the Lignite Research
Fund, Industrial Commission, and put into OMB. There’s a pocket of money, $3.5-$4 million you
have to go get. So there’s no money left in the agencies, including the ag commissioner, as well as
tax department. That money is in OMB, there’s not a pocket of money there to be carried forward or
used.

Sen Schaible: the original intent of the committee, is that still combined or separate?

Rep. Brandenburg: I’'m going to have to check that out. I still think Waters of the USA is an
ongoing project. As you notice we left room for 2 energy people because if something happens to
Water of USA. | don’t want to lose that authority to work on that.

Sen Schaible: that was the intent of the Senate to make sure the original intent was left intact.

Sen Peipkorn: last week stated there were several claims, | believe it was G&F was submitting
their letter at 4:59, (referring to Attachment 2 handed out prior to the meeting) 1 minute before the
required deadline and that it was a big problem. I'm looking at several letters here from G&F to wind
companies. They have to depend on information they receive from wind companies in order to
make certain judgements and opinions and apparently have been dragging their heels so G&F can’t
make a statement until they get information from the wind companies. If you're asking G&F, a state
agency with jurisdiction, to have this report in 30 days before, or it’s null and void, then there should
be a stipulation that the report from the wind companies get to them in a timely fashion. If they're
not getting information in time, how can they complete their report?

Rep. Brandenburg: You can submit all you want to G&F. When you’re dealing with an agency
who has made the comment, “we have determined unbroken prairie to be one of the highest value
resources in our state.” That’s ok if you have an easement on that land and you're in control of it but
if it's a private landowner, you're saying that you can’t put. They think the abstracts belong to the
ducks and critters in the grass, whereas these abstracts belong to the people. Subsequently they
don’t necessarily believe with them. Down in Linton, | got a phone call from Al Christianson from
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Great River Energy (and he said | could use this example) saying what is going on that | got a letter
from G&F at the end of the day, 4:59, saying NextEra has not complied with G&F requirements.
They have been working on it for over a year to try to comply. You can’t comply with them. Their
requirements are a land taking. They are taking away private land. They don’t necessarily agree
with that. How can you meet their standards when the standards are set so high, then an eagles
nest is more important than the people that own the land or the private land owners’ pasture is more
important than the people that own it. They're putting the ducks, pheasants and critters in the grass
ahead of the people who own the land and that’s a taking in my opinion. That's what G&F is
requiring and I think it's work and the landowner thinks it's wrong. How can you comply with
someone you can’t comply with? This conversation was going on for 6-12 months.

Rep Boe: Good point Sen Peipkorn. Maybe we should have a complete timeline for who does
what when.

Rep. Brandenburg: | would like to check to make sure we’re not hurting the Waters of the USA.
Never thought of that, thank you Sen. Schaible for bring that up.

Chairman Schreiber-Beck: adjourned the meeting.
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Explanation or reason for introduction of bill/resolution:

Relating to the creation of an environmental impact mitigation fund and advisory board and
to mitigating direct environmental impacts; relating to exclusion and avoidance areas and
the factors considered by the PSC when evaluating and designating sites, corridors, and
routes; to provide for a report to the budget section; and to provide an appropriation

Minutes: Attachment 1

Chairman Schreiber-Beck opened the conference committee hearing on SB1383.

Rep. Brandenburg: that pot of money is there and the Waters of the USA Committee, the original
committee is still active with this. Now we deal with 2 pots of money. (1) Litigation fund, the ag
commissioner confers with the attorney general and (2) mitigation, the ag commissioner is dealing
with mitigation money. He reviews amendment 12015 (Attachment 1). Top of page 4, for the
purposes of this section the Environmental Impact Mitigation fund is not subject to Subsection 2 of
Sec 4.1-01-18. It puts the ag commissioner in charge of the mitigation money and leaves the
litigation money where the ag commissioner confers with the attorney general.

Chairman Schreiber-Beck: does that answer the question of the committee makeup, the original
intent of the committee?

Sen Schaible: it was the division of the duties and | think that has been addressed.

Chairman Schreiber-Beck: when we last met we discussed the 30 days which was placed on
version 13 we spoke about.

Rep Boe: |did some checking and did some visiting on the 30 days. The hammer for the other
agencies and entities getting their info in, is that if they fail to give the information in a timely
fashion, they’re not going to get a report that’s very favorable. It was indicated to me that it would
behoove them to get it in, in a timely fashion.

Chairman Schreiber-Beck: So before us we have the updated amendment, which includes the 30
day, corrects having to confer with the attorney general.

Sen Schaible: | move the Senate recede from Senate amendments and amend as follows.

Sen Kreun: second.
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Chairman Schreiber-Beck: further discussion?

Sen Piepkorn, | had a question proposed to me about the necessity to describe somewhere in the
bill to define the difference between direct and indirect impacts.

Rep. Brandenburg: We do agree with direct impacts. Everybody understands a direct impact. No
sound science that gives you that information.

Sen. Piepkorn: how does that affect the PSC when theu’re considering, to be guided by
considerations including, adverse direct and indirect environmental effects. How does this affect
their decision making?

Rep. Brandenburg: We're setting policy for the PSC to follow. We need to make a decision for
them to follow.

Sen Schaible: When we added indirect back into it. This is the consideration of what we’re looking
at for a siting act. | think we came to the conclusion that we needed to consider direct and indirect.
Indirect is very subjective of how we do things and based on opinion of where your views are and
what you're in favor of and what you’re not. | do agree indirect impact needs to be considered and
we have good people at the PSC to use good judgement in making those decisions. | don’t know if
we need to define direct and indirect.

Chairman Schreiber-Beck: The 49-22-09 is original language, it's already in code, it's not new. It's
been slightly altered, but direct and indirect impacts occurred in code prior.

Sen Piepkorn: something must have worked right in the past. We have millions of dollars of
development that have gone forward. Something has been working.

Chairman Schreiber-Beck: and apparently something isn’t working anymore so we have the
language before us. Further discussion?
Roll call vote: 5 yes, 1 no, 0 absent. Carriers are Chairman Schreiber-Beck and Sen. Schaible.

Hearing closed.
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PROPOSED AMENDMENTS TO REENGROSSED HOUSE BILL NO. 1383

That the Senate recede from its amendments as printed on pages 1456-1458 of the House
Journal and pages 1192-1194 of the Senate Journal and that Reengrossed House Bill No. 1383
be amended as follows:

Page 1, line 1, replace the comma with "and"
Page 1, line 2, remove ", and a new section to chapter 49-22.1"
Page 1, line 4, replace the second comma with "and"

Page 1, line 5, replace "49-22.1-03, and 49-22.1-09" with "and subsection 4 of section
49-22-16"

Page 1, line 6, replace the second "and" with a comma

Page 1, line 8, after "routes" insert ", and state agency rules"

Page 1, line 8, replace "budget section" with "legislative management"
Page 1, line 20, overstrike "One individual appointed by the lignite energy council;"
Page 1, line 21, overstrike "g."

Page 1, line 22, overstrike "h." and insert immediately thereafter "g."
Page 1, overstrike line 23

Page 1, line 24, overstrike "j." and insert immediately thereafter "h."
Page 2, line 1, overstrike "k." and insert immediately thereafter "i."
Page 2, line 2, replace "." with "."

Page 2, line 3, replace "m." with "k."

Page 2, line 4, replace "n." with:

"l.  The chairman of the public service commission or the chairman's
designee;

m. The state engineer or the state engineer's designee;

The director of the game and fish department, or the director's
designee;

0. The director of the department of transportation, or the director's
designee;

p. The director of the department of environmental quality, or the
director's designee;

>

q.

Page 2, line 4, remove "and"

Page No. 1 19.0188.12015
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Page 2, line 6, replace "o." with "r." it f
Page 2, line 6, after "cooperatives" insert: "; and

s. Two individuals from the energy community appointed by the
commissioner"

Page 2, line 9, replace "budget section" with "legislative management"

Page 2, line 11, remove "The moneys accumulated in the environmental impact mitigation fund
must be"

Page 2, line 12, replace "allocated as provided by law and as appropriated by the legislative
assembly" with "There is created in the state treasury the environmental impact
mitigation fund. The fund consists of all moneys deposited in the fund under section 5
of this Act. All moneys in the fund are appropriated to the commissioner on a continuing
basis"

Page 2, line 13, remove the underscored colon
Page 2, remove lines 14 and 15

Page 2, line 16, replace "b. To" with "to"
Page 2, line 16, remove "energy"

Page 2, line 17, remove ", and"

Page 2, remove line 18

Page 2, line 19, replace "wetlands" with "as set forth under subsection 2"

Page 2, line 21, remove ", wildlife biologists,"

Page 2, replace lines 22 through 26 with "or engineers for relevant services to implement
mitigation required from the impact of development; and"

Page 2, line 27, remove ", restoration,"

Page 2, line 27, remove "land, water resources, or wildlife"

Page 2, line 28, replace "habitats adversely impacted directly by energy" with "adverse impacts
from"

Page 2, line 28, remove "; and"
Page 2, remove line 29

Page 2, line 30, remove "as determined by the advisory board"

Page 3, line 8, remove "at least one regular meeting each year and additional"

Page 3, line 16, remove "budget section of the"

Page 3, line 17, remove "All moneys in the environmental impact mitigation fund are
appropriated to the"

Page 3, line 18, replace "commissioner on a continuing basis for the purposes set forth under
subsection 2" with "For purposes of this section, the environmental impact mitigation
fund is not subject to subsection 2 of section 4.1-01-18"

Page 4, after line 21, insert:

Page No. 2 19.0188.12015
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Page 4, remove the overstrike over lines 22 and 23

Page 4, line 24, remove "1. To"

Page 4, line 24, remove "in"

Page 4, line 24, remove ", the commission"

Page 4, line 25, remove "shall consider"

Page 5, line 3, remove the overstrike over "and-irdireet"

Page 5, line 18, remove "In the evaluation and designation of sites, corridors, and routes, the
commission may"

Page 5, replace lines 19 through 23 with "The commission may not condition the issuance of a
certificate or permit on the applicant providing a mitigation payment assessed or
requested by another state agency or entity to offset a negative impact on wildlife
habitat."

Page 5, line 27, replace "If an applicant elects to provide" with "An applicant may elect to
provide"

Page 5, line 28, replace "impact" with "impacts"

Page 5, line 28, remove ", the applicant shall"

Page 5, line 29 remove "make the payment to the agriculture commissioner"

Page 5, line 29, after the underscored period insert "The applicant may elect to provide the
payment to the agriculture commissioner."

Page 6, line 1, replace "Subject to subsection 3, the" with "The"
Page 6, remove lines 4 through 31

Page 7, remove lines 1 through 30

Page 8, replace lines 1 through 10 with:

"SECTION 6. AMENDMENT. Subsection 4 of section 49-22-16 of the North
Dakota Century Code is amended and reenacted as follows:

4.  NeAsite or route shallmay not be designated which violates the rules of
any state agency. A state agency with jurisdiction over any aspect of a
proposed facility shall present the position of the agency at least thirty days
before the public hearing on an application for a certificate, a permit, or a
waiver, which position skalt clearly must state whether the site, corridor, or
route being considered for designation will be in compliance with suehthe
agency's rules. For purposes of this chapter it shall-beis presumed that a
proposed facility will be in compliance with a state agency's rules if suehthe
agency fails to present its position on the proposed site, corridor, or route
at least thirty days before the appropriate public hearing."

Renumber accordingly

Page No. 3 19.0188.12015
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Roll Call Vote #:

2019 HOUSE CONFERENCE COMMITTEE
ROLL CALL VOTES

BILL/RESOLUTION NO. HB 1383 as (re) engrossed

Ag Committee
Action Taken [0 HOUSE accede to Senate Amendments
0 HOUSE accede to Senate Amendments and further amend
(] SENATE recede from Senate amendments
[J SENATE recede from Senate amendments and amend as follows

J Unable to agree, recommends that the committee be discharged and a new
committee be appointed

Motion Made by: Seconded by:
. ' |
Representatives % \ Yes | No Senators % Yes [No
Chairman Schreiber-Beck v Sen. Schaible [
Rep. Brandenburg v | Sen. Kreun L~
Rep. Boe v [ | Sen. Piepkorn [
Total Rep. Vote Total Senate Vote
Vote Count Yes: No: Absent:
House Carrier Senate Carrier
LC Number ’ of amendment
LC Title Number ‘ of engrossment

Emergency clause added or deleted

Statement of purpose of amendment
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2019 HOUSE CONFERENCE COMMITTEE
ROLL CALL VOTES

BILL/RESOLUTION NO. HB 1383 as (re) engrossed

Ag Committee
Action Taken 0 HOUSE accede to Senate Amendments
0 HOUSE accede to Senate Amendments and further amend

0 SENATE recede from Senate amendments
(0 SENATE recede from Senate amendments and amend as follows

[J Unable to agree, recommends that the committee be discharged and a new
committee be appointed

Seconded by:

Motion Made by:

Representatives "%5 Yes | No Senators 7’l/g Yes | No
Chairman Schreiber-Beck v Sen. Schaible v | i
Rep. Brandenburg /4 Sen. Kreun | e

| Rep. Boe (V4 Sen. Piepkorn Vv
| Total Rep. Vote E Total Senate Vote
Vote Count Yes: No: : Absent:

Senate Carrier

House Carrier

LC Number of amendment

LC Title Number of engrossment

Emergency clause added or deleted
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2019 HOUSE CONFERENCE COMMITTEE
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BILL/RESOLUTION NO. HB 1383 as (re) engrossed

Ag Committee
Action Taken J HOUSE accede to Senate Amendments
J HOUSE accede to Senate Amendments and further amend
(] SENATE recede from Senate amendments
. SENATE recede from Senate amendments and amend as follows

O Unable to agree, recommends that the committee be discharged and a new
committee be appointed

Motion Made by: on §c,0\a,\b€z/ Seconded by: S,é/v\ . HU’W\/

Representatives % Yes | No Senators 7!//' Yef No
Chairman Schreiber-Beck v v Sen. Schaible v 4
Rep. Brandenburg V! v Sen. Kreun v v |
Rep. Boe 4 ’| | |Sen. Piepkorn v r -
5 |
Total Rep. Vote | Total Senate Vote
Vote Count Yes: 5 No: | Absent: O
House Carrier pgp 3@@\4@@ Lle/~BzoKSenate Carrier % 5&3\0/\@22,
T
LC Number 19 . Ot?QX : A0S of amendment
LC Title Number . ILF 000 of engrossment

Emergency clause added or deleted
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Com Conference Committee Report Module ID: h_cfcomrep_70_002
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Insert LC: 19.0188.12015
House Carrier: Schreiber-Beck
Senate Carrier: Schaible

REPORT OF CONFERENCE COMMITTEE

HB 1383, as reengrossed: Your conference committee (Sens. Schaible, Kreun, Piepkorn
and Reps. Schreiber-Beck, Brandenburg, Boe) recommends that the SENATE
RECEDE from the Senate amendments as printed on HJ pages 1456-1458, adopt

amendments as follows, and place HB 1383 on the Seventh order:
That the Senate recede from its amendments as printed on pages 1456-1458 of the House
Journal and pages 1192-1194 of the Senate Journal and that Reengrossed House Bill No.
1383 be amended as follows:
Page 1, line 1, replace the comma with "and"
Page 1, line 2, remove ", and a new section to chapter 49-22.1"

Page 1, line 4, replace the second comma with "and"

Page 1, line 5, replace "49-22.1-03, and 49-22.1-09" with "and subsection 4 of section
49-22-16"

Page 1, line 6, replace the second "and" with a comma

Page 1, line 8, after "routes" insert "', and state agency rules"

Page 1, line 8, replace "budget section" with "legislative management"

Page 1, line 20, overstrike "One individual appointed by the lignite energy council;"
Page 1, line 21, overstrike "g."

Page 1, line 22, overstrike "h." and insert immediately thereafter "g."

Page 1, overstrike line 23

Page 1, line 24, overstrike "j." and insert immediately thereafter "h."

Page 2, line 1, overstrike "k." and insert immediately thereafter "i."

Page 2, line 2, replace "L." with "|."
Page 2, line 3, replace "'m." with "k."
Page 2, line 4, replace "n." with:

"l.  The chairman of the public service commission or the chairman's
designee;

m. The state engineer or the state engineer's designee;

The director of the game and fish department, or the director's
designee;

The director of the department of transportation, or the director's
designee;

p. The director of the department of environmental quality, or the
director's designee;

B

|©
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House Carrier: Schreiber-Beck
Senate Carrier: Schaible

Page 2, line 4, remove "and"
Page 2, line 6, replace "o0." with "."
Page 2, line 6, after "cooperatives” insert: *; and

s. Two individuals from the energy community appointed by the
commissioner"

Page 2, line 9, replace "budget section" with "legislative management"

Page 2, line 11, remove "The moneys accumulated in the environmental impact mitigation
fund must be"

Page 2, line 12, replace "allocated as provided by law and as appropriated by the legislative
assembly"” with "There is created in the state treasury the environmental impact
mitigation fund. The fund consists of all moneys deposited in the fund under section
5 of this Act. All moneys in the fund are appropriated to the commissioner on a
continuing basis"

Page 2, line 13, remove the underscored colon
Page 2, remove lines 14 and 15

Page 2, line 16, replace "b. To" with "to"
Page 2, line 16, remove "energy"

Page 2, line 17, remove "; and"

Page 2, remove line 18

Page 2, line 19, replace "wetlands" with "as set forth under subsection 2"

Page 2, line 21, remove ", wildlife biologists,"

Page 2, replace lines 22 through 26 with "or engineers for relevant services to implement
mitigation required from the impact of development; and"

Page 2, line 27, remove ", restoration,"

Page 2, line 27, remove "land, water resources, or wildlife"

Page 2, line 28, replace "habitats adversely impacted directly by energy" with "adverse
impacts from"

Page 2, line 28, remove "; and"
Page 2, remove line 29

Page 2, line 30, remove "as determined by the advisory board"

Page 3, line 8, remove "at least one regular meeting each year and additional"

Page 3, line 16, remove "budget section of the"

Page 3, line 17, remove "All moneys in the environmental impact mitigation fund are
appropriated to the"
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Page 3, line 18, replace "commissioner on a continuing basis for the purposes set forth
under subsection 2" with "For purposes of this section, the environmental impact
mitigation fund is not subject to subsection 2 of section 4.1-01-18"

Page 4, after line 21, insert:
oK
Page 4, remove the overstrike over lines 22 and 23
Page 4, line 24, remove "1. To"
Page 4, line 24, remove "in"

Page 4, line 24, remove ", the commission"

Page 4, line 25, remove "shall consider"
Page 5, line 3, remove the overstrike over "and-indireet"

Page 5, line 18, remove "In the evaluation and designation of sites, corridors, and routes, the
commission may"

Page 5, replace lines 19 through 23 with "The commission may not condition the issuance of
a certificate or permit on the applicant providing a mitigation payment assessed or
requested by another state agency or entity to offset a negative impact on wildlife
habitat."

Page 5, line 27, replace "If an applicant elects to provide" with "An applicant may elect to
provide"

Page 5, line 28, replace "impact" with "impacts"

Page 5, line 28, remove ", the applicant shall"

Page 5, line 29 remove "make the payment to the agriculture commissioner"

Page 5, line 29, after the underscored period insert "The applicant may elect to provide the
payment to the agriculture commissioner."

Page 6, line 1, replace "Subject to subsection 3, the" with "The"

Page 6, remove lines 4 through 31
Page 7, remove lines 1 through 30
Page 8, replace lines 1 through 10 with:

"SECTION 6. AMENDMENT. Subsection 4 of section 49-22-16 of the North
Dakota Century Code is amended and reenacted as follows:

4.  NeAsite or route shalmay not be designated which violates the rules of
any state agency. A state agency with jurisdiction over any aspect of a
proposed facility shall present the position of the agency at least thirty
days before the public hearing on an application for a certificate, a
permit, or a waiver, which position shaH clearly must state whether the
site, corridor, or route being considered for designation will be in
compliance with suehthe agency's rules. For purposes of this chapter it
shall-beis presumed that a proposed facility will be in compliance with a

(1) DESK (2) COMMITTEE Page 3 h_cfcomrep_70_002



Com Conference Committee Report Module ID: h_cfcomrep_70_002
April 18, 2019 7:39AM

Insert LC: 19.0188.12015

House Carrier: Schreiber-Beck

Senate Carrier: Schaible

state agency's rules if suehthe agency fails to present its position on the
proposed site, corridor, or route at least thirty days before the appropriate
public hearing."

Renumber accordingly

Reengrossed HB 1383 was placed on the Seventh order of business on the calendar.
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Sixty-sixth
Legislative Assembly HOUSE BILY'NO. 1383
of North Dakota

Introduced by
Representatives Brandenburg, Boe, Headland, Howe, D. Johnson, Schmidt

Senators Dotzenrod, Erbele, Luick, J. Roers, Rust, Wanzek

A BILL for an Act to create and enact two-rew-sectionsa new section to chapter 4.1-01, a new
section to chapter 49-22, and a new section to chapter 49-22.1 of the North Dakota Century
Code, relating to the creation of an environmental impact mitigation fund-ard an environmental
tmpact advisery-beard and to mitigating direct environmental impacts; to amend and reenact

subsection 1 of section 4.1-01-18, sections 49-22-05.1, 49-22-09, 49-22.1-03, and 49-22.1-09

of the North Dakota Century Code, relating to the federal environmental law impact review

committee, exclusion and avoidance areas and the factors considered by the public service

commission when evaluating and designating sites, corridors, and routes; to provide for a report

to the budget section;-ard to provide an appropriation; and to provide a continuing

appropriation.
BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Subsection 1 of section 4.1-01-18 of the North Dakota Century
Code is amended and reenacted as follows:
1. The federal environmental law impact review committee consists of:
a. The commissioner, who shall serve as the chairman;
b. The governor or the governor's designee;
c. The majority leader of the house of representatives, or the leader's designee;
d. The majority leader of the senate, or the leader's designee;
e. One member of the legislative assembly from the minority party, selected by the
chairman of the legislative management;
f.  One individual appointed by the lignite energy council;
One individual appointed by the North Dakota corn growers association;
h. One individual appointed by the North Dakota grain growers association;

i.  One individual appointed by the North Dakota petroleum council;

Page No. 1 19.0188.10002
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1 j-  Oneindividual appointed by the North Dakota soybean growers association;and
2 k. One individual appointed by the North Dakota stockmen's association; .
3 |. Oneindividual appointed by the North rm bureau;
4 m. _One individual appointed by the North Dakota farmers union; and
5| _____n.__Fourmembers from the energy industry appointed by the governor based upon
6 recommendations of entities representing the energy industry.
7 SECTION 2. A new section to chapter 4.1-01 of the North Dakota Century Code is created
8 and enacted as follows:
9 Environmental impact mitigation fund - Report to budget section - Continuing
10 | appropriation.
11 1. The moneys accumulated in the environmental impact mitigation fund must be
12 allocated as provided by law and as appropriated by the legislative assembly for
13 distribution by the agriculture commissioner:
14 a. To political subdivisions and state agencies to offset impacts of energy
15 development to agricultural land;
16 b. Tolandowners for the mitigation of agricultural land impacted by energy ‘
17 development; and
18 c. To landowners of agricultural land who are subject to excessive mitigation of
19 wetlands.
20 2. Funding may be used only for:
21 a. Contracting for consultation with environmental scientists, wildlife biologists,
22 biologists, soil scientists, range scientists, engineers, economists, or scientists in
23 any other field determined to be relevant for services including the evaluation,
24 assessment, and analysis of the physical composition and potential chemical
25 properties of land determined to be impacted by energy development or land to
26 be considered for mitigation;
27 b. Reclamation, restoration, or mitigation of land, water resources, or wildlife
28 habitats adversely impacted directly by energy development; and
29 c.  Offsetting or defraying costs of landowner mitigation in qualifying circumstances
30

as determined by the advisory board. .

Page No. 2 19.0188.10002
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3.

The commissioner is not subject to chapter 54-44.4 when contracting for services

under this chapter.
The environmental-impact-advisory-boardfederal environmental law impact review

committee shall establish criteria for disbursement of environmental impact funds.

The commissioner shall make disbursements based upon the determinations made by

the environmental-impact-advisory-beoardfederal environmental law impact review

committee.

For purposes of this section, the federal environmental law impact review committee

shall hold at least one regular meeting each year and additional meetings as the

chairman determines necessary at a time and place to be fixed by the chairman.

Special meetings must be called by the presiding officer upon written request of any

four members.

The federal environmental law impact review committee shall make determinations for

the disbursement of grants in accordance with subsection 2 and provide those

determinations to the commissioner.

The federal environmental law impact review committee shall provide a biennial report

to the budget section of the legislative management.

All moneys in the environmental impact mitigation fund are appropriated to the

commissioner on a continuing basis for the purposes set forth under subsection 2.

SEGTHON 2. A new section to ehapter 4.1 81 of the North Dakota Century Code is ereated
and enacted as follows:
- Environmental impaet advisery board - Members - Report to budget section.

1

Fhere is ercated an-environmental impaet advisory board eonsisting of-seventeen

members. Fhe advisory board-consists-of:

———a——Fhe commissioner-who shall-sepre-as-the-presiding-officer:

b Fhe govermor or the goveror's designee:

——e~——The majerity leaderofthe-house-of representatives;orthe majority leader's

desighee:

—— -d— The-majerity-leader of the senate-or-the-majority-leader's-designee:

— e. -One-member-otthe legislative assembly from the-minerity party, selected by the

chairman- of legislative management
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—  { Oneindividual-appointed-by-the lighite-energy-couneik:

—  —One-individual appeinted-by the North Bakota farm bureay: .

———h—Oneindividual-appointed by the North-Dakota corn growers association:

— - One individual appointed by the Neorth-Bakota grain growers association:
—One individual appeointed by the Nerth-Bakota-petroleum-couneil;
l«——One-individual-appeinted-by-the North-Dakota-seybean growers-association;

L—One-individual-appointed-by-the-North-Daketa-stockmen's-asseciation:

—_ m.—— One individual appeinted by the North-Daketa farmers-unionrand

n——Fourmembers-fromthe-energy industry-appointed-by-the-goevernorbased-upon
recommendations-of-entities-representing-the-energy- industry.
2-——Fhe advisory-board-shall-hold-atleast onre-regular meeting-each year and-additional
meetings as the ehairman determines necessary at a tirme and place-to-be fixed-by the
chairman-Special-meetings-must be-called-by the presiding-officer-upon-written

reguest of any four members.

3- TFhe advisery board shall make determinations for the disbursement of grants in
accordance with subsection 2 of section 1 of this Act and provide those determinations .

to the eommissioner.

——4——The-term-of office-of-cach-appointed member of the beard-is four years-and-each-term
of-office-commences on-the first day-of July-TFhe-initial-terms for the advisory board
membersmust-be-staggered-based-upon-a-rmethod-determined-by-the-board:

——5b.——Fhe advisory board shall provide a biennial repertto the-budget-section-of-the
legislative-management:

SECTION 3. AMENDMENT. Section 49-22-05.1 of the North Dakota Century Code is

amended and reenacted as follows:
49-22-05.1. Exclusion and avoidance areas - Criteria.
1. The commission shall develop criteria to be used in identifying exclusion and
avoidance areas and to guide the site, corridor, and route suitability evaluation and
designation process. The criteria also may include an identification of impacts and

policies or practices which may be considered in the evaluation and designation

process. ‘
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The commission may not identify prime farmland, unigue farmland, or irrigated land as

exclusion or avoidance areas when evaluating and designating geographical areas for

site, corridor, or route suitability.

Except for electric transmission lines in existence before July 1, 1983, areas within five
hundred feet [152.4 meters] of an inhabited rural residence must be designated
avoidance areas. This criterion does not apply to a water pipeline. The five hundred
foot [152.4 meter] avoidance area criteria for an inhabited rural residence may be
waived by the owner of the inhabited rural residence in writing.

Areas less than one and one-tenth times the height of the turbine from the property
line of a nonparticipating landowner and less than three times the height of the turbine
or more from an inhabited rural residence of a nonparticipating landowner, must be
excluded in the consideration of a site for a wind energy conversion area, unless a
variance is granted. The commission may grant a variance if an authorized
representative or agent of the permittee, the nonparticipating landowner, and affected
parties with associated wind rights file a written agreement expressing the support of
all parties for a variance to reduce the setback requirement in this subsection. A
nonparticipating landowner is a landowner that has not signed a wind option or an
easement agreement with the permittee of the wind energy conversion facility as
defined in chapter 17-04. A local zoning authority may require setback distances
greater than those required under this subsection. For purposes of this subsection,
"height of the turbine" means the distance from the base of the wind turbine to the

turbine blade tip when it is in its highest position.

SECTION 4. AMENDMENT. Section 49-22-09 of the North Dakota Century Code is

amended and reenacted as follows:

49-22-09. Factors to be considered in evaluating applications and designation of

sites, corridors, and routes.
Fhe-commission-shal-be-guided-by-but-is-not-lirmited to, the following eonsiderations, where
applieable, to

1

To aid in the evaluation and designation of sites, corridors, and routes, the commission

shall consider:
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1 4+ a. Available research and investigations relating to the effects of the location,
2 construction, and operation of the proposed facility on public health and welfare, .
3 natural resources, and the environment.
4 2 b. The effects of new electric energy conversion and electric transmission
5 technologies and systems designed to minimize adverse environmental effects.
6 3- c. The potential for beneficial uses of waste energy from a proposed electric energy
7 conversion facility.
8 4. d. Adverse direct and-indireet environmental effects that cannot be avoided should
9 the proposed site or route be designated.
10 5. e. Alternatives tothe proposed site, corridor, or route which are developed during
11 the hearing process and which minimize adverse effects.
12 6- f. Irreversible and irretrievable commitments of natural resources should the
13 proposed site, corridor, or route be designated.
14 # 4. The direct and-indireet economic impacts of the proposed facility.
15 8 h. Existing plans of the state, local government, and private entities for other
16 developments at or in the vicinity of the proposed site, corridor, or route. .
17 9. i. The effect of the proposed site or route on existing scenic areas, historic sites
18 and structures, and paleontological or archaeological sites.

3
$
-

The effect of the proposed site or route on areas whieh-are unique because of

20 biological wealth or because theythe areas are habitats for rare and endangered
21 species.

22 +H- k. Problems raised by federal agencies, other state agencies, and local entities.
23 2. Inthe evaluation and designation of sites, corridors, and routes, the commission may
24 not consider:

25 a. _ Adverse indirect environmental effects that cannot be avoided should the

26 proposed site or route be designated; or

27 b. The indirect economic impacts of the proposed facility.

28 SECTION 5. A new section to chapter 49-22 of the North Dakota Century Code is created

29 and enacted as follows:

Page No. 6 19.0188.10002
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1 Mitigating direct environmental impacts.
2 1. If an applicant elects to provide payment to mitigate any assessed adverse direct
3 environmental, wildlife, or economic impact of a proposed site, corridor, route, or
4 facility, the applicant shall make the payment to the agriculture commissioner.
5 | 2. TFheSubject to subsection 3, the agriculture commissioner shall deposit into the
6 environmental impact mitigation fund any moneys paid to mitigate the adverse direct
7 environmental, wildlife, or economic impacts of a proposed site, corridor, route, or
8 facility.
9 3. Atthe applicant's request, the agriculture commissioner may provide moneys directly
10 to an organization approved by the federal environmental law impact review
11 committee.
12 SECTION 6. AMENDMENT. Section 49-22.1-03 of the North Dakota Century Code is
13 amended and reenacted as follows:
14 49-22.1-03. Exclusion and avoidance areas - Criteria.
15 1. The commission shall develop criteria to be used in identifying exclusion and
16 avoidance areas and to guide the site, corridor, and route suitability evaluation and
17 designation process.
18 2. The commission may not identify prime farmland, unique farmland, or irrigated land as
19 exclusion or avoidance areas when evaluating and designating geographical areas for
20 site, corridor, or route suitability.
21 3. Except for oil and gas transmission lines in existence before July 1, 1983, areas within
22 five hundred feet [152.4 meters] of an inhabited rural residence must be designated
23 avoidance areas.
24 a. This criterion does not apply to a water pipeline.
25 b. The five hundred foot [152.4 meter] avoidance area criteria for an inhabited rural
26 residence may be waived by the owner of the inhabited rural residence in writing.
27 c. The criteria also may include an identification of impacts and policies or practices
28 which may be considered in the evaluation and designation process.
29 SECTION 7. AMENDMENT. Section 49-22.1-09 of the North Dakota Century Code is

30 amended and reenacted as follows:
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49-22.1-09. Factors to be considered in evaluating applications and designation of

sites, corridors, and routes. .

Fhe commission is guided by, but is pet lirmited to, the following considerations, when
appheable, to

1. To aid in the evaluation and designation of sites, corridors, and routes, the commission
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shall consider:

+ a. Available research and investigations relating to the effects of the location,
construction, and operation of the proposed facility on public health and welfare,
natural resources, and the environment.

2 b. The effects of new gas or liquid energy conversion and gas or liquid transmission
technologies and systems designed to minimize adverse environmental effects.

3- c. The potential for beneficial uses of waste energy from a proposed gas or liquid
energy conversion facility.

4. d. Adverse direct anrd-indirect environmental effects that cannot be avoided should
the proposed site or route be designated.

5. e. Alternatives to the proposed site, corridor, or route that are developed during the .
hearing process and which minimize adverse effects.

6. f. Irreversible and irretrievable commitments of natural resources should the
proposed site, corridor, or route be designated.

7 4. The direct andindireet economic impacts of the proposed facility.

8 h. Existing plans of the state, local government, and private entities for other
developments at or in the vicinity of the proposed site, corridor, or route.

9. i. The effect of the proposed site or route on existing scenic areas, historic sites
and structures, and paleontological or archaeological sites.

1. |. The effect of the proposed site or route on areas thatare unique because of
biological wealth or because the site or route is a habitat for rare and endangered
species.

H- k. Problems raised by federal agencies, other state agencies, and local entities.

2. Inthe evaluation and designation of sites, corridors, and routes, the commission may

not consider:
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a. Adverse indirect environmental effects that cannot be avoided should the

proposed site or route be designated; or

b. The indirect economic impacts of the proposed facility.

SECTION 8. A new section to chapter 49-22.1 of the North Dakota Century Code is created
and enacted as follows:

Mitigating direct environmental impacts.

1. If an applicant elects to provide payment to mitigate any assessed adverse direct

environmental, wildlife, or economic impact of a proposed site, corridor, route, or

facility, the applicant shall make the payment to the agriculture commissioner.

2. TheSubject to subsection 3, the agriculture commissioner shall deposit into the

environmental impact mitigation fund any moneys paid to mitigate the adverse direct

environmental, wildlife, or economic impacts of a proposed site, corridor, route, or

facility.

3. Atthe applicant's request, the agriculture commissioner may provide moneys directly

to an organization approved by the federal environmental law impact review

committee.

SECTION 9. APPROPRIATION. There is appropriated out of any moneys in the
environmental impact mitigation fund in the state treasury, not otherwise appropriated, the sum
of $5,000,000, or so much of the sum as may be necessary, to the agriculture commissioner for
the purpose of providing grants to political subdivisions for the mitigation of environmental

impacts, for the biennium beginning July 1, 2019, and ending June 30, 2021.
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Prepared by the Legislative Council staff for
Representative Brandenburg

January 30, 2019

PROPOSED AMENDMENTS TO HOUSE ®BILL NO. 1383™

Page 1, line 1, replace "two new sections" with "a new section"

Page 1, line 3, remove "and an environmental impact"

Page 1, line 4, remove "advisory board"

Page 1, line 4, after "reenact" insert "subsection 1 of section 4.1-01-18,"

Page 1, line 6, after "to" insert "the federal environmental law impact review committee,"

Page 1, line 8, remove "and"

Page 1, line 8, after "appropriation" insert ", and to provide a continuing appropriation"

Page 1, after line 9, insert:

"SECTION 1. AMENDMENT. Subsection 1 of section 4.1-01-18 of the North
Dakota Century Code is amended and reenacted as follows:

1.  The federal environmental law impact review committee consists of:

a.
b.

C.

3

The commissioner, who shall serve as the chairman;
The governor or the governor's designee;

The majority leader of the house of representatives, or the leader's
designee;

The majority leader of the senate, or the leader's designee;

One member of the legislative assembly from the minority party,
selected by the chairman of the legislative management;

One individual appointed by the lignite energy council

One individual appointed by the North Dakota corn growers
association;

One individual appointed by the North Dakota grain growers
association;

One individual appointed by the North Dakota petroleum council,

One individual appointed by the North Dakota soybean growers
association; ard

One individual appointed by the North Dakota stockmen's association;

One individual appointed by the North Dakota farm bureau;

One individual appointed by the North Dakota farmers union; and
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n. Four members from the energy industry appointed by the governor .
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based upon recommendations of entities representing the energy
industry" .

Page 1, line 12, after "fund" insert "- Report to budget section - Continuing appropriation"

Page 2, line 11, replace "environmental impact advisory board" with "federal environmental law
impact review committee"

Page 2, line 14, replace "environmental impact advisory board" with "federal environmental law
impact review committee"

Page 2, after line 14, insert:

"8. For purposes of this section, the federal environmental law impact review
committee shall hold at least one regular meeting each year and additional
meetings as the chairman determines necessary at a time and place to be
fixed by the chairman. Special meetings must be called by the presiding
officer upon written request of any four members.

7. The federal environmental law impact review committee shall make
determinations for the disbursement of grants in accordance with
subsection 2 and provide those determinations to the commissioner.

8. The federal environmental law impact review committee shall provide a
biennial report to the budget section of the legislative management.
9. All moneys in the environmental impact mitigation fund are appropriated to

the commissioner on a continuing basis for the purposes set forth under

subsection 2." .

Page 2, remove lines 15 through 31

Page 3, remove lines 1 through 17

Page 5, line 27, replace "The" with "Subject to subsection 3, the"
Page 5, after line 29, insert:

"3. Atthe applicant's request, the agriculture commissioner may provide
moneys directly to an organization approved by the federal environmental
law impact review committee."

Page 7, line 27, replace "The" with "Subject to subsection 3, the"

Page 7, after line 29, insert:

"3. At the applicant's request, the agriculture commissioner may provide
moneys directly to an organization approved by the federal environmental
law impact review committee."

Renumber accordingly

Page No. // 19.0188.10002
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SUMMARY OF TESTIMONY ON MITIGATION

2
B/3F3

Prepared for Representative B/randenburg

This memorandum provides a summary of mitigation-related information.

//5/ [

The schedule below provides a summary of information provided by the Department of Transportation
(Appendix A) to the Government Operations Division of House Appropriations during the 2019 legislative session.

Department of Transportation Wetland Mitigation Expenditures
As of November 5, 2018
(By Fiscal Year)

2014 2015 2016 2017 2018
Mitigation banks $989,599 $1,066,394 $263,299 $115,186 $29,450
Permittee-responsible mitigations (Onsite) 1,682,791 858,317 720,775 44,151 | 214,901
Monitoring Not available 60,968 69,242 109,561 183,601
Wetland mitigation total $2,672,390 $1,985,679 $1,053,316 $268,898 $427,952
Department of Transportation construction | $820,000,000| $615,000,000 | $680,000,000  $382,000,000, $357,000,000

program

Mitigation as a percentage of program .33% .32% 15% | 07% ! 12% |

The schedule below provides a summary of information provided by the Aeronautics Commission (Appendix B)
to the Government Operations Division of House Appropriations during the 2019 legislative session.

Airport Construction Mitigation Expenditures
__(By Fiscal Year)
Federal State Local
Year Airport Description funds Funds Funds Total
2014 | Jamestown Regional Environmental mitigation $729,000 $40,500 $40,500| $810,000
2014 | Bismarck Municipal Environmental mitigation 1,818,000 101,000 101,000, 2,020,000
2015 | Jamestown Regional Environmental mitigation 110,700 6,150 6,150 123,000
2015 | Bismarck Municipal Environmental mitigation 1,890,000 105,000 105,000, 2,100,000
2016 | Jamestown Regional Environmental mitigation 779,400 43,300 43,300 866,000
2016 | Williston Basin International Purchase wetland credits 297,000 16,500 16,500 330,000
2018 | Mandan Municipal Purchase wetland credits 373,500 20,750 20,750 415,000
2018 | Dickinson - Theodore Roosevelt Purchase wetland credits 125,550 6,975 6,975 139,500
| Regional
Total $6,123,150 | $340,175| $340,175| $6,803,500

The schedule below provides a summary of information provided by the Department of Mineral Resources
(Appendix C) to the Government Operations Division of House Appropriations during the 2019 legislative session.

Mitigation Funding
(By Biennium)

Actual Actual Estimate Estimate

2013-15 2015-17 2017-19 2019-21
Reclamation of well sites placed into service after July 31, 1983 $2,127,131| $2,087,200| $2,562,000| $3,000,000
Reclamation of well sites placed into service on or before July 31, 954,732 3,426,000 600,000

1983

Legacy brine studies 247,604 1,358,000 | 400,000
Total $2,127,131| $3,289,536| $7,346,000| $4,000,000

Appendix D contains information from the North Dakota Association of Counties regarding counties' experience

with mitigation.
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NDDOT Wetland Mitigation Expenditures as of 11/05/2018
Mitigation Banks

Permittee-responsible mitigations (On-Site)

In-Lieu Fee Programs

Monitoring

Wetland Mitigation Grand Total

NDDOT Construction Program
Wetland Mitigation % of Program

NDDOT Wetland Mitigation Expenditures as of 11/05/2018
Mitigation Banks

Permittee-responsible mitigations (On-Site)

In-Lieu Fee Programs

Monitoring

Wetland Mitigation Grand Total

NDDOT Construction Program
Wetland Mitigation % of Program

* Data not available prior to 2015

b

2008 2009 2010 2011
$195,647.90 $67,999.86 $31,609.00 $2,000.00
$0.00 $219,649.65 $0.00 $104,322.85
$0.00 $0.00 $0.00 $0.00
$195,647.90 $287,649.51 $31,609.00 $106.322.85
$275,000,000.00 $319,000,000.00 $410,000,000.00 $590,000,000.00
0.07% 0.09% 0.01% 0.02%
2013 2014 2015 2016
$139,857.30 $989,599.52 $1,066,394.37 $263,299.79
$611,372.27 $1,682,791.28 $858,316.86 $720,775.20
$0.00 $0.00 $0.00 $0.00
v ) $60,967.98 $69,241.85
$761,229.57 $2,672,390.80 $1,985,679.21 $1,053,316.84

$820,000,000.00 $820,000,000.00 $615,000,000.00 $680,000,000.00
0.09% 0.33% 0.32% 0.15%

2012
$40,496.13
$496,326.63
$0.00

$536,822.76

$550,000,000.00
0.10%

2017
$115,186.82
$44,151.35
$0.00
$109,560.53
$268,898.70

$382,000,000.00
0.07%

2018
$29,450.90
$214,900.57
$0.00
$183,601.39
$427,952.86

$357,000,000.00
0.12%

%
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Past Projects (2014-2018)

Description of work

AIP Federal Funds

State Funds

Local Funds

TotalProject Cost

2014 |Jamestown Regional Environmental Mitigation $ 729,000 | $ 40,500 | $ 40,500 | $ 810,000
2014 |Bismarck Municipal Environmental Mitigation $ 1,818,000 | $ 101,000 | $ 101,000 | $ 2,020,000
2015 |Jamestown Regional Environmental Mitigation $ 110,700 | $ 6,150 | $ 6,150 | $ 123,000
2015 |Bismarck Municipal Environmental Mitigation S 1,890,000 | $ 105,000 | $ 105,000 | $ 2,100,000
2016 |Jamestown Regional Environmental Mitigation $ 779,400 | $ 43,300 | $ 43,300 ! $ 866,000
2016 |Williston Basin International Airport Purchase Wetland Credits $ 297,000 | $ 16,500 | $ 16,500 | $ 330,000
2018 |Mandan Municipal Purchase Wetland Credits $ 373,500 | $ 20,750 | $ 20,750 | $ 415,000
" 2018 |Dickinson - Theodore Roosevelt Regional Purchase Wetland Credits $ 125,550 | $ 6,975 | $ 6,975 $ 139,500
(Total $ 6,123,150 | $ 340,175 [$ 340,175 |$ 6,803,500
Future Projects (Estimates)
Year Airport Description of work AIP Federal Funds State Funds Local Funds Total Project Cost
2019 [Mohall Municipal Purchase Wetland Credits $ 180,000 | $ 10,000 | $ 10,000 | $ 200,000
2020 |Bismarck Municipal Environmental Mitigation S 5,000,000 | $ 277,778 | $ 277,778 $ 5,555,555
2020 |Mandan Municipal Environmental Mitigation $ 810,000 | $ 45,000 | $ 45,000 | $ 900,000
2021 |Bismarck Municipal Environmental Mitigation S 5,000,000 | $ 277,778 | $ 277,778 | $ 5,555,555
2022 |Bismarck Municipal |Environmental Mitigation S 5,000,000 | $ 277,778 | $§ 277,778 | $ 5,555,555
Total $ 15,989,999 | $ 888,333 | $ 888,333 | $ 17,766,665

Ul
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ENGINEERING AND ENVIRONMENTAL REVIEWS
2018 REVIEWS (203 total)

N
(@

Transportation (37 roads, 12 bridges)

Municipal and Industrial Wastewater Impoundments
Wind Farms

Pipelines

Water Infrastructure

Coal Mines (mining permits and reclamation)

Gas Processing Plants AR

Transmission Lines
Garrison Diversion
Urban Planning
Military

Solid Waste

Solar (near Casselton)
Dam (Heart Butte)
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66'" Legislative Assembly
Department of Mineral Resources
North Dakota Industrial Commission
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ENGINEERING AND ENVIRONMENTAL REVIEWS

1) The project crosses a mapped landslide.
2) The project is within an area containing mapped landslides.

3) The shallow geology problematic for construction activities.

4) A high water table may create construction problems.
5) The suitability of the surface geology for waste disposal.

6) The potential for underground mines in the area.

66t Legislative Assembly
Department of Mineral Resources
North Dakota Industrial Commission
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MITIGATION FUNDING

Biennium Totals

Biennium Estimates

2013-2015 2015-2017 2017-2019 2019-2021
Reclamation of well sites placed into service after
July 31, 1983
$2,127,131 $2,087,200 $2,562,000 $3,000,000
Reclamation of well sites placed into service on
or before July 31, 1983
$954,732 $3,426,000 $600,000
Legacy Brine Studies
$247,604 $1,358,000 $400,000
Total
$2,127,131 $3,289,536 $7,346,000 $4,000,000

66t Legislative Assembly
Department of Mineral Resources
North Dakota Industrial Commission
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ANALYSIS OF THE ABANDONED OIL AND GAS WELL PLUGGING AND SITE RECLAMATION FUND
FOR THE 2017-19 AND 2019-21 BIENNIUMS

Beginning balance

Add estimated revenues
Fees, forfeitures, transfers, and recoveries penalties
Oil and gas tax collections

Total estimated revenues

Total available

Less estimated expenditures and transfers
Reclamation of well sites placed into service after July 31, 1983
Reclamation of well sites placed into service on or before July 31, 1983 (2017 HB 1347)
Transfer to the environmental quality restoration fund (2015 SB 2190)
Brine pond and soil remediation studies (2017 HB 1347)
Pipeline restoration and reclamation oversight program - Agriculture Commissioner
(2017 HB 1009; 2019 SB 2009)
Miscellaneous®

Total estimated expenditures and transfers
Estimated ending balance
'Revenues to the fund include:

¢ Funds received from the forfeiture of drilling and reclamation bonds:

e Transfers or grant awards fromthe oil and gas impact fund; and

confiscated).

2017-19 Biennium 2019-21 Biennium

| $17.382475 $21,028.063
$3,211,0007 | $2.157.000"
8,399,588%3 7,000,00023

11,610,588 9,157,000

$28,993,063 $30,185.063
$2,562,000 $3,000,000
3,426,000 600,000
400,000 400,000
1,358,000 400,000
200.000° 200,000°
19,000 25,000

7.965 000 4,625,000

$21,028,063 $25,560.063

s Fees collected by the Oil and Gas Division of the Industrial Commission for permits or other services;

e Funds received from any federal agency or from donations related to well plugging and site reclamation:

o Funds recovered from the sale of confiscated equipment and oil and from certain civil penalties (2019 SB 2123 clarifies the types of equipment that can be

%In House Bill No. 1032, the 2015 Legislative Assembly increased the oil and gas tax allocations to the fund by $2.5 million per fiscal year, from $5 million to
$7 5 million, and increased the allocation limit from an amount that would bring the balance of the fund over $75 million to an amount that would bring the balance
of the fund over $100 million. These changes were contingent upon the “large" trigger not being in effect at any time during the first 6 months of the 2015-17
biennium. The contingency was met, which allows the allocation limit and the fund balance limit to increase. In Senate Bill No. 2013, the 2017 Legislative
Assembly decreased the oil and gas tax allocations to the fund by $35 million per fiscal year, from $7.5 million to $4 million; however, the decrease is effective
only for the 2017-19 biennium. DMR recommends $3.5 million per fiscal year for the 2019-2021 biennium.

3Estimated 2017-19 biennium revenues - The estimated allocations for the 2017-19 biennium reflect actual allocations through December 2018 and estimated
allocations for the remainder of the biennium based on the 2017 legislative revenue forecast.

*For the 2017-19 biennium through December 31, 2018, the State Department of Health has not requested any transfers. North Dakota Century Code Section
38-08-04.5 allows for transfers from the abandoned oil and gas well plugging and site reclamation fund with the requirement that any transfers into the

5
-

-,

66 Legislative Assembly

Department of Mineral Resources
North Dakota Industrial Commission

4//5
<

/41

e



environmental quality restoration fund will be returned by the State Department of Health to the abandoned oil and gas well plugging and site reclamation fund.

|5The 2017 Legislative Assembly appropriated $200,000 in House Bill No 1009 As introduced, Senate Bill No. 2009 (2019) also appropriates $200,000. As of
December 31, 2018. the Department of Agriculiure requested and received $39,230 of the $200,000 appropriation for the 2017-19 biennium.

5Miscellaneous expenditures include credit card merchant fees and audit fees.

FUND HISTORY
The fund was established in 1983 under Section 38-08-04.5. The purpose of the fund is to defray the costs of plugging or replugging oil wells, the reclamation of
well sites, and all other related activities for wells or pipelines. The money in the fund may be spent, pursuant to a continuing appropriation, for contracting for the
plugging of abandoned wells; contracting for the reclamation of abandoned drilling and production sites, saltwater disposal pits, drilling fluid pits, and access roads;
paying mineral owners their royalty share of confiscated oil; and paying any contract-related expenses. The Industrial Commission is to report to the Budget

Section each biennium on the expenditures of the fund and the fund balance.
The 2015 Legislative Assembly, in House Bill No. 1032, increased the oil and gas tax allocation to the fund by $2.5 million per fiscal year, from $5 million to

$7.5 million, and increased the allocation limit from an amount that would bring the balance of the fund over $75 million to an amount that would bring the balance
of the fund over $100 million. In Senate Bill No. 2013, the 2017 Legislative Assembly decreased the oil and gas tax allocations to the fund by $3.5 million per fiscal

year, from $7.5 million to $4 million; however, the decrease is effective only for the 2017-19 biennium.

66t Legislative Assembly
Department of Mineral Resources
North Dakota Industrial Commission

/)rey/
£25/
ZH



A2
ABIESS
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.From: Terry O. Traynor <terry.traynor@ndaco.org>
Sent: Sunday, January 27, 2019 4:34 PM
To: Kadrmas, Chris J.
Cc: Brandenburg, Michael D.
Subject: Mitigation in Road Construction

***x* CAUTION: Thisemail originated from an outside source. Do not click links or open attachments unless you know
they are safe. ****x*

Chris,
| contacted the four big counties about Rep. Brandenberg’s questions concerning mitigation on road projects. |
contacted these four because they all have staff engineers and they all have active construction programs.

All four have a number of examples of projects requiring mitigation. As they stated, virtually every project that crosses
or borders a wetland may result in the dedication of mitigation acres. Obviously this becomes more common outside
the Red River Valley and outside the drier Southwest.

Most, in recent years, they have used three methods to address the replacement of wetland acres disturbed on a
temporary or permanent basis by construction.

1. Purchase and dedication of acres through payment to a conservation organization such as Ducks Unlimited.
‘. Cooperative agreement with USFW to restore a previously drained wetland in their control, or
2. Creation of replacement acres within the road project right-of-way or in other county owned areas.

Several indicated that purchasing “wetland credits” from DU is likely more expensive, but the documentation and long
term monitoring of a “replacement” is much more complicated.

The following is likely a good description of the problem and costs from one of the counties.

“The CORPS is claiming jurisdiction over areas they would not have claimed 10 years ago and definitely would not have
claimed 15 years ago. If we are doing construction in an area where the CORPS has stated it could be an impact area, we
would need to prove to them that is not their jurisdictional waters. Our choice is to either spend a lot of time and
money fighting them, or cave and agree to mitigate all wetlands even if they were artificial. Currently we can either
mitigate on site and pay an environmental company to monitor the wetland for the next 5 years or write a check to
Ducks Unlimited and buy wetland credits. It costs around $50,000/Acre to buy wetland credits from Ducks Unlimited.
The cost to construct on sight has also grown due to the additional documentation requirement from the CORPS; it costs
around $15,000 to $20,000 to build the onsite wetlands (per acre) and an additional $30,000 to $40,000 to document
over the 5 to 7 years.

When we impact wetlands on a USFW easements, we typically end up working with the local USFW refuge and try to
find a drain area and restore the wetland. All the cost of buying additional easements and construction cost are the
counties. One downside is, if we impact 0.5 acres and restore a 2 acre wetlands we do not get use it to mitigate a future

.roject.

Costs consist of Wetland Studies, Wetland Mitigation, and Wetland Monitoring. So to put a cost on mitigation | would
estimate we average around $100,000 (maybe more) on mitigations with the exception of s proposed project for 2018.

C?



B35
This project is still on hold with the CORPS of engineers, as it would be around $400,000 to mitigate a $800,000 project
within our existing ditch right of way.”

Terry Traynor //3/// 7

701-328-7321
1661 Capitol Way
Bismarck, ND 58501
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69-06-08-01 Energy Conversion Facility Siting Criteria
69-06-08-02 Transmission Facility Corridor and Route Criteria

69-06-08-01. Energy conversion facility siting criteria.

The following criteria must guide and govern the preparation of the inventory of exclusion and
avoidance areas, and the site suitability evaluation process.

1. Exclusion areas. The following geographical areas must be excluded in the consideration of
a site for an energy conversion facility.

a. Designated or registered national: parks; memorial parks; historic sites and landmarks;
natural landmarks; historic districts; monuments; wilderness areas; wildlife areas; wild,
scenic, or recreational rivers; wildlife refug