
19.1050.03000 FISCAL NOTE
Requested by Legislative Council

01/16/2019

Amendment to: HB 1523

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues

Expenditures

Appropriations

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

This bill requires the transfer to the Legacy Fund of special fund balances over a specified threshold. The threshold 
is $250,000 or annual expenses of the agency, institution or board, whichever is higher.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

The bill will reallocate special fund moneys from state agency, institution and licensing board funds to the Legacy 
Fund. Individual agencies, institutions and licensing boards will be affected, but it is not possible to estimate the 
fiscal impact or identify which fund balances could be affected as of the August 1, 2021 effective date. Agencies, 
institutions, and boards with significant seasonal fluctuations in funding sources and fund balances could be 
adversely affected by the fiscal year end balance limitation.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.



C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

Name: Joe Morrissette

Agency: OMB

Telephone: 701-328-4606

Date Prepared: 01/16/2019



19.1050.02000 FISCAL NOTE
Requested by Legislative Council

01/16/2019

Bill/Resolution No.: HB 1523

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues

Expenditures

Appropriations

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

This bill requires the transfer to the Legacy Fund of special fund balances over a specified threshold. The threshold 
is $250,000 or annual expenses of the agency, institution or board, whichever is higher.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

The bill will reallocate special fund moneys from state agency, institution and licensing board funds to the Legacy 
Fund. Individual agencies, institutions and licensing boards will be affected, but it is not possible to estimate the 
fiscal impact or identify which fund balances could be affected as of the August 1, 2021 effective date. Agencies, 
institutions, and boards with significant seasonal fluctuations in funding sources and fund balances could be 
adversely affected by the fiscal year end balance limitation.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.



C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

Name: Joe Morrissette

Agency: OMB

Telephone: 701-328-4606

Date Prepared: 01/16/2019
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☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk Carmen Hart   

 

Explanation or reason for introduction of bill/resolution: 

 
Relating to the operating fund balances of state agencies, departments, and institutions; 
relating to accounts of occupational professional boards, associations, and commissions, 
and to provide an effective date 
 

Minutes:                                                 Attachments 1-15 

 
Chairman Kasper opened the hearing on HB 1523. 
 
Rep. B. Koppelman appeared in support of HB 1523.  He reviewed the bill.  He then went 
over Attachment 1 which is the State Special Funds Performance Audit Report.  (2:24-17:44) 
 
Rep. Hoverson:  It seems like we do not want the money in this bucket so put it into another 
bucket.  How we would really avoid from trying to micromanage their budgets when we really 
don’t know a whole lot about what they do? 
 
Rep. B. Koppelman:  I believe the money in all these buckets is taxpayers’ money.  
 
Rep. Hoverson:  It would be going into the legacy fund. 
 
Rep. B. Koppelman:  The intent here was to give time for boards, commissions, and 
agencies to come to us and say here is what works for us.  This bill is trying to recognize that 
most of these groups do need to have some reserves, but what should they be?     
 
Rep. Schauer:  You used the term blank check for what they carry over.  Will this legislation, 
if approved, tie the hands of these organizations not to have that reserve money that they 
feel comfortable with when a situation like 2016 happened?      
 
Rep. B. Koppelman:  If that group did nothing, they would receive this arbitrary cap.  In 
many cases, those that do have concerns that this is going to restrict them have the 
opportunity of all interim and all legislative session to come up with policies that make sense.  
In addition, they have that entire interim to decide how to use excess funds if they feel they 
are not going to be able to justify those excess funds.   
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Rep. Schauer:  Does this penalize the groups who are really watching their dollars carefully, 
having that reserve fund, investing that reserve fund, making sure they are earning money 
off that reserve fund, and take away that control aspect of the financial situation?    
 
Rep. B. Koppelman:  Use a licensure board for example.  I believe it is their job to charge 
enough that they can operate their board.  If they are charging an excess of what they need 
to operate their board today, I believe there needs to be some perimeters of why they are 
charging more than what they need to operate their board today.   
 
Josh Gallion, State Auditor, appeared and gave an oversight in what he discovered in his 
audit.  (24:42) What started this was the electrical board that we came across with an 
excessive fund balance.  That was the compliance finding in here, and as we continued to 
expand and look at other special funds, we saw a growing trend where we had a large amount 
of money.  We tried to uncover what these special funds were.  We looked at which ones 
had general fund appropriations with it and the different balances.  We compiled that 
information in a report for the purpose of providing more transparency of the taxpayers’ funds 
to the legislature and the citizens of ND. (25:54)     
 
Rep. Laning:  If these special funds are not funded by tax dollars, do you see any reason to 
restrict the board from accumulating?  If their board is willing to have a five-year reserve, why 
do we care if it is not tax dollars? 
 
Mr. Gallion:  We made no recommendations.  This entire report is just to identify those for 
the goal of transparency. 
   
Chairman Kasper:  Are all of these agencies outlined in the report receiving general funds? 
 
Mr. Gallion:  Not all of them.  For Objective 1 we identified agencies that had special funds 
and general funds.  Objective 2 is the boards and commissions.    
 
Opposition 
 
Mark Hardy, Executive Director of North Dakota State Board of Pharmacy, appeared in 
opposition.  Attachment 2.  (28:24-33:56) 
 
Rep. Schauer:  How much money your organization receives in public dollars each year?  
 
Mr. Hardy:  Around $600,000 which is license fees. 
 
Rep. Schauer:  What is your reserve fund right now? 
 
Mr. Hardy:  Our reserve fund is probably less than $1 million right now. 
 
Rep. B. Koppelman:  Is your board going to be able to establish new policy?  
 
Mr. Hardy:  The difficult part is when it is statutorily set. 
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Rep. B. Koppelman:  If this bill was to pass and does what it is intended to do, do you believe 
you would be able to come back to the 2021 session with a proposed set of rules to put into 
law for the pharmacy board? 
 
Mr. Hardy:   We wouldn’t put in a set of rules, but we would look for the legislature to create 
some sort of statutory policy.   
 
James Schmidt, Executive Director, North Dakota State Electrical Board, appeared in 
opposition.  Attachment 3.  (37:29-41:55) 
 
Tammy Dolan, Vice Chancellor for Administrative Affairs, appeared asking to exclude 
the state institutions of higher education.  Attachment 4.  (42:17-47:22) 
 
Rep. C. Johnson:  I think you would fall underneath the requirements of the bill, because 
they are allowing up to 100% reserves. 
 
Tammy Dolan:  We are truly uncertain which is why we wanted to testify on behalf of the 
institutions.  The definition of operating fund as laid out in the bill would be critical for us to 
know that.     
 
Bonnie Storbakken, Executive Secretary for the North Dakota Board of Medicine, 
appeared in opposition.  Attachment 5.  (49:07-51:33) 
 
Rep. Rohr:  Was your policy established at the time the board was set up, or was that just 
recent? 
 
Bonnie Storbakken:  That was just recent.  I am new to the board and started in 2017.  I 
recommended to the board to establish a policy and worked through our auditor’s office which 
is Brady Martz to make sure that we would be okay in doing that.   
 
JoDee Wiedmeier, Executive Director, North Dakota Board of Podiatric Medicine, 
appeared in opposition.  Attachment 6.  (52:53-56:04) 
 
Rep. Rohr:  (56:33)  Does your board have a policy in place? 
 
JoDee Wiedmeier:  We did have to come to the legislature and asked to get our fees 
increased a little, because we were basically in the red.  We are now trying to put some 
money away for a reserve fund.  There really hasn’t been discussion about exactly what we 
need to do. 
 
Rep. B. Koppelman:  Do you think there is anything your board could do better to be 
transparent to the public?  
 
JoDee Wiedmeier:  In general, we all can do things better.  We can always be fiscally 
responsible, and I believe our board and probably boards in general are very cognizant of 
that.    
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Clark Coleman, Serve on the North Dakota Oilseed Council, appeared in opposition.  
Attachment 7 (1:00-1:02) 
 
Attachment 8 was handed out to the committee by the law intern. 
 
Deana Wiese, Executive Director, North Dakota Ethanol Council, appeared in opposition.  
Attachment 9 (1:02:50-1:04:57) 
 
Rep. Rohr:  You have two policies, a reserve fund policy and a refund revision as well? 
  
Deana Wiese:  The ND Ethanol Council is set up similarly to the agricultural commodity 
organizations in that they are a checkoff.  They have an assessment from the five plants that 
is in statue, and then the board has set up a separate operating reserve policy that is not in 
state statue. 
 
Attachments 10-13 were written testimony submitted in opposition, but they were unable to 
attend. 
 
Neutral 
 
Scott Rising, ND Soybean Growers, appeared in a neutral position.  The Soybean Growers 
Association is a member driven group.  The Soybean Council which I will be talking about is 
a checkoff group, very different missions. The amendment I offer is one to exempt the 
commodity checkoff groups from the provisions of this bill.   Attachment 14.  Then he 
explained about the checkoff groups and the Soybean Council (1:07-1:09:58).  The 
amendment was worked with Rep. Koppelman, and hopefully, you will give that a do pass. 
 
Rep. Schauer:  (1:10) If the amendment passes, you would be in support of 1523?  
 
Mr. Rising:  No.  The reality is that the farmers who asked for this ability to pay this fee do 
an outstanding job of running that organization.  It is audited regularly so that the folks that 
pay the fee know there is no __ going on.  In the case of the Soybean Council, if they don’t 
get what they believe are solid research proposals, they are not going to spend the money 
to spend the money, and they don’t.  They spend between $1.5 million to slightly over $2 
million a year in research, and if it is involved in agriculture and it touches a soybean, that is 
the field they play in.  They regularly and reoccurring do foreign market either hosting or 
visiting to develop their own markets, so I don’t think they would be in favor of having 
someone looking over their shoulder saying you are doing wrong.    
 
Joe Morrissette, Director, Office of Management and Budget, appeared in a neutral 
position.  Attachment 15. (1:12-1:15:40) 
 
Vice Chair Steiner:  Do you have any concerns about the ending fund balances in some of 
the state agencies yourself? 
 
Mr. Morrissette:  I don’t.  We don’t look closely at every single state fund that is out there, 
but if we do as part of the examination in the budget process feel like there is a fund that can 
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be used to replace general funds, we will typically adjust an agency’s budget in the executive 
budget proposal to spend more from that special fund and spend less general funds.  
 
Rep. B. Koppelman:  Would that printing fund you gave as an example have in excess of a 
quarter million dollars saved to purchase an individual piece of equipment?   
 
Mr. Morrissette:  Right now I believe it would have over that dollar threshold.  It would not 
be in excess of its annual expenditures at this point.  It could be an issue as they accumulate 
funds for equipment replacement. 
 
Rep. B. Koppelman:  How do we have these large ending cash balances in agencies that 
are not turned back?  
 
Mr. Morrissette:  Our office does publish fiscal and administrative policies for state agencies 
to follow in their fiscal operations, and that is not an official fiscal policy.  That is taken from 
a note within the financial statement based on what I believe is considered to be a best 
practice. 
 
Rep. B. Koppelman:  If that is not an official fiscal policy, then is it common practice in 
agencies to spend their general funds first and only spend their special funds when general 
funds fall short or have some special project to do?   
 
Mr. Morrissette:  Because there really isn’t a formal policy, that certainly could be the case.   
 
Rep. Rohr:  Aren’t there any industry guidelines out there determining risks of various 
departments that could be used to determine policy?  
 
Mr. Morrissette:  I think that would be hard to have kind of blanket guidelines, because the 
situation might be so different.  Each fund has its own specific purpose in statue.     
 
Rep. Rohr:  Right now there isn’t anything like that used in your business at all? 
 
Mr. Morrissette:  There is not. 
 
Rep. Schauer:  What is your opinion?  Do we need more oversight on these organizations? 
 
Mr. Morrissette:  No.  My opinion is that there is oversight through the budget process and 
if legislators on the appropriate committees who have a close look at this feel that balances 
are excessive, they make adjustments.  
 
Chairman Kasper:  If this bill were changed to require a report from the state agencies on 
the concerns that have been expressed either to the interim committee or the budget section, 
would that be an onerous thing for each state agency to comply with? 
 
Mr. Morrissette:  I don’t think so.  That financial information is readily available and would 
not require compiling new information that they wouldn’t already have. 
 
Chairman Kasper closed the hearing. 
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A subcommittee of Rep. B. Koppelman, C. Johnson, Schneider, and Karls was formed. 
 



Minutes of the 

(HOUSE) (SENATE) BILL NO. /SJJ SUBCOMMITTEE OF THE 

Gr/ ;4- ST ANDING COMMITTEE 

Meeting location: -rb��-...::\.>-;......_ __ C_�_?_-�W....;.._,__) ______________ _ 

Date of meeting: _...1.lf..Jl:J:-1---1-..L../.:...r -+-) ___________________ _ 

,� � )')' Time meeting called to order: _7 ____ _ 

Members present: /uf$: r1 · /:o ��� 
1 

S c,L.,...u� 

Others present (may attach attendance sheet): 

Motion and vote: 

t,,.f : y � Time of adjournment: _______ _ 

Note: If a motion is made, a description of the motion must be provided along with the member 
seconding the motion. A recorded roll call vote must be taken and reported for any nonprocedural 
motion. 



2019 HOUSE STANDING COMMITTEE MINUTES 

Government and Veterans Affairs Committee 
Fort Union Room, State Capitol 

HB 1523 
1/31/2019 

31929 
 

☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk Signature Carmen Hart 

 

Explanation or reason for introduction of bill/resolution: 

 
Relating to the operating fund balances of state agencies, departments, and institutions; 
relating to accounts of occupational and professional boards, associations, and 
commissions, and to provide an effective date 
 

Minutes:                                                  

 
Chairman Kasper opened the meeting on HB 1523.  
 
Rep. B. Koppelman:  The subcommittee met once and discussed the concerns and various 
pieces of testimony and came up with approximately four subjects for amendment to the bill.  
We plan to meet after this meeting this morning to go over those and will probably have 
something to discuss with the committee this afternoon or tomorrow.  
 
Chairman Kasper:  If we have time, either time would work.  One of the things I am 
concerned about are the professional organizations.  Are you addressing that in your 
discussions?  The other thing of concern is the fact that the money that has been collected 
from dues goes to the legacy fund.  I really do not like that. 
 
Rep. B. Koppelman:  I think those amendments that I will present to the rest of the 
subcommittee will address those concerns. 
 
The meeting ended. 
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☒ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk Signature Carmen Hart 

 

Explanation or reason for introduction of bill/resolution: 

 
Relating to the operating fund balances of state agencies, departments, and institutions; 
relating to accounts of occupational and professional boards, associations, and 
commissions, and to provide an effective date. 
 

Minutes:                                                  

 
Rep. B. Koppelman opened the subcommittee on 1523.  Others present were Rep. C. 
Johnson, Rep. Schneider, Rep. Karls, and Mark Hardy from the ND Board of Pharmacy. 
 
Rep. B. Koppelman presented four scenarios which the committee discussed in detail and 
tweaked to take to the legislative council to create a conglomerated amendment to present 
to full committee.  Mr. Hardy also was in agreement with their discussed points and changes.   
 
The meeting was adjourned. 
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32479 
 

☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk Signature Carmen Hart 

 

Explanation or reason for introduction of bill/resolution: 

 
Relating to the operating fund balances of state agencies, departments, and institutions; 
relating to accounts of occupational and professional boards, associations, and 
commissions, and to provide an effective date  
 

Minutes:                                                 Attachment 1 

 
Chairman Kasper opened the meeting on HB 1523. 
 
Rep. B. Koppelman:  He reviewed what happened at the last subcommittee meeting.  Then 
he went over the Christmas tree version of the bill.  Attachment 1.  In a nutshell everybody 
has to have their own set of rules.  The agencies would have to use the lawmaking process.  
Any boards or commissions could use the lawmaking or the rule making process to set their 
own set of rules and be completely exempted from the bill.  If boards don’t do one of those 
things, then they are in violation, and the money goes back to their members.  If an agency 
doesn’t do one of those things and is in violation, that money goes to the legacy fund.  (7:54)   
 
Rep. Rohr:  I think this now lends itself to some more accountability in the state agencies 
and money that should go back to the taxpayers. 
 
Rep. B. Koppelman moved to adopt the amendment.   
 
Rep. Rohr seconded the motion.  
 
Rep. Laning:  I don’t like this bill.  The boards are collecting money from their members, and 
if the members are sleeping that much to let them build that much, that is the members’ 
problem.  I don’t know that it should be a state issue.       
 
Rep. B. Koppelman:  These are governor appointed people who have to have a certain 
qualification, and that board is the bureaucracy that oversees the industry.  It is regulators.  
It is not fellow association members. 
 
Voice vote.  Motion carries. 
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Rep. Schauer made a motion for a DO PASS AS AMENDED. 
 
Rep. Rohr seconded the motion.  
 
Chairman Kasper:  This has been a tough deal.  I think the subcommittee came forward 
with a pretty good compromise.  These boards hold the key to a lot of professions.  If you 
don’t pay your dues and be under the subject overview of the board, you could be out of a 
job.  I will support the bill as amended. 
 
A roll call vote was taken.  9-3, 2 absent.   
 
Rep. B. Koppelman will carry the bill. 
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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1523 

Page 1, line 3, replace "section" with "sections 4.1-44-03, 4.1-52-11, 4.1-72-07, and" 

Page 1, line 4, after the first "to" insert "funds and" 

Page 1, line 4, after "of' insert "agriculture commodity groups," 

Page 1, after line 6, insert: 

"SECTION 1. AMENDMENT. Section 4.1-44-03 of the North Dakota Century 
Code is amended and reenacted as follows: 

4.1-44-03. Agricultural commodity assessments funds - Investment income 
allocation - Purposes and uses. 

1. Notwithstanding any other provision of law, the state treasurer shall invest 
in accordance with section 21-10-07 all available moneys in: 

a. The potato fund; 

b. The oilseed fund; 

C. The dry bean fund; 

d. The dry pea and lentil fund; 

e. The barley fund; 

f. The soybean fund; 

g. The corn fund; 

h. The honey fund; 

i. The turkey fund; 

j. The milk marketing fund; 

k. The dairy promotion commission fund; 

I. The state wheat commission fund; 

m. The ethanol fund; and 

n. The North Dakota beef commission fund. 

2. The investment of moneys must be made in cooperation with the 
governing body of the respective agricultural commodity entity. The state 
treasurer shall establish rules, in cooperation with the agricultural 
commodity organizations, to be followed regarding the investment of 
moneys in each fund. The state treasurer shall credit twenty percent of the 
investment income derived from each fund to the general fund in the state 
treasury as payment for accounting, printing, data processing, legal, and 
other services when provided without cost by the state to the agricultural 

Page No. 1 19.1050.02006 



commodity entity. The state treasurer shall credit eighty percent of the 
investment income derived from each fund to the respective fund. 

The funds identified in subsection 1 are not subject to the fund balance 
limitations provided in section 54-44-12 and section 4 of this Act. The 
governing body or entity that administers each fund shall establish policies 
regarding the permitted uses of the fund and an appropriate fund reserve 
balance. 

SECTION 2. AMENDMENT. Section 4.1-52-11 of the North Dakota Century 
Code is amended and reenacted as follows: 

4.1-52-11. Seed department fund - Continuing appropriation. 

1. The seed commissioner shall forward all moneys received under the 
chapters over which the commissioner has authority to the state treasurer 
for deposit in a special fund known as the seed department fund. All 
moneys in the seed department fund are appropriated on a continuing 
basis to the seed department to carry out its statutory and regulatory 
obligations. The seed department fund is not subject to the fund balance 
limitations provided in section 54-44-12 and section 4 of this Act. 

2. The seed commissioner shall approve all expenditures made pursuant to 
the chapters over which the commissioner has authority and shall 
document the expenditures at the time and in the manner required by the 
office of management and budget. 

3. The seed commissioner shall provide a report to the house and senate 
appropriations committees of the legislative assembly, at the time and in 
the manner directed by the chairmen of the committees. The report must 
contain a summary of the department's activities during the current 
biennium and a statement of revenues and expenditures for the ensuing 
biennium. 

4. At the direction of the seed commission, the state treasurer shall invest all 
available moneys in the seed department fund. The state treasurer shall 
credit twenty percent of the investment income to the general fund and the 
remaining eighty percent of the investment income to the seed department 
fund. 

SECTION 3. AMENDMENT. Section 4.1-72-07 of the North Dakota Century 
Code is amended and reenacted as follows: 

4.1-72-07. Collection of fees - Continuing appropriation. 

The North Dakota stockmen's association shall forward all moneys received 
under this title to the state treasurer for deposit in a special fund known as the North 
Dakota stockmen's association fund. All moneys in the North Dakota stockmen's 
association fund, together with all income earned on the moneys in the fund, are 
appropriated on a continuing basis to the North Dakota stockmen's association to carry 
out its statutory directives. The North Dakota stockmen's association fund is not subject 
to the fund balance limitations provided in section 54-44-12 and section 4 of this Act." 

Page 1, line 11, replace "fiscal year" with "biennium" 

Page No. 2 19.1050.02006 



Page 1, line 13, after "to" insert "one-half of' 

Page 1, line 13, replace "annual" with "biennial" 

Page 1, line 16, replace "annual" with "biennial" 

Page 1, line 17, replace "three" with "two" 

Page 1, line 17, replace "fiscal years" with "bienniums" 

Page 1, line 18, replace "Any" with "A fund categorized as an enterprise or internal service 
fund, as reported in the most recent state comprehensive annual financial report, and 
any" 

Page 1, line 19, replace "statutory or contractual requirements" with "the following" 

Page 1, line 20, after "section" insert:"� 

1.:. Funds held due to a constitutional or statutory provision: 

2. Funds obligated for future projects and expenses: and 

3. Funds held due to a contractual requirement or due to pending litigation" 

Page 2, line 2, remove " - Transfer" 

Page 2, line 13, remove "transfer the excess amount of funds from the" 

Page 2, line 14, replace "account to the state treasurer for deposit in the legacy fund" with 
"reduce the fees charged by the entity by fifty percent until the balance of the account 
is below two hundred fifty thousand dollars or an amount equal to the annual expenses 
of the entity" 

Page 2, line 18, replace "statutory or contractual requirements" with "the following" 

Page 2, line 19, after "section" insert:"� 

1.:. Funds held due to a constitutional or statutory provision: 

.2.,. Funds held pursuant to the provisions of an administrative rule adopted 
under chapter 28-32: 

� Funds obligated for future projects and expenses: and 

4. Funds held due to a contractual requirement or due to pending litigation" 

Renumber accordingly 
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2019 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. HB 1523 

House Government and Veterans Affairs 

� Subcommittee 

Amendment LC# or Description: 

Recommendation: D Adopt Amendment 

Date: 1/29/2019 
Roll Call Vote #: 1 

Committee 

D Do Pass D Do Not Pass 
D As Amended 

D Without Committee Recommendation 
D Rerefer to Appropriations 

D Place on Consent Calendar 
Other Actions: D Reconsider 

Motion Made By Rep. Schneider 

Representatives 
Chair B. Koppelman 
Rep. M. Schneider 

Yes 
X 

X 

� Pursuing amendments 

Seconded By Rep. B. Koppelman 

No Representatives Yes No 

Total 

Absent 

(Yes) 2 No O ----------- ----------------

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 



Date: 2-g- - I 7 
Roll Call Vote #: / 

2019 HOUSE STANDING COMMITTEE 
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Insert LC: 19.1050.02006 Title: 03000 

REPORT OF STANDING COMMITTEE 
HB 1523: Government and Veterans Affairs Committee (Rep. Kasper, Chairman) 

recommends AMENDMENTS AS FOLLOWS and when so amended, recommends 
DO PASS (9 YEAS, 3 NAYS, 2 ABSENT AND NOT VOTING). HB 1523 was placed 
on the Sixth order on the calendar. 

Page 1, line 3, replace "section" with "sections 4.1-44-03, 4.1-52-11, 4.1-72-07, and" 

Page 1, line 4, after the first "to" insert "funds and" 

Page 1, line 4, after "of' insert "agriculture commodity groups," 

Page 1, after line 6, insert: 

"SECTION 1. AMENDMENT. Section 4.1-44-03 of the North Dakota Century 
Code is amended and reenacted as follows: 

4.1-44-03. Agricultural commodity assessments funds - Investment 
income allocation - Purposes and uses. 

1. Notwithstanding any other provision of law, the state treasurer shall 
invest in accordance with section 21-10-07 all available moneys in: 

a. The potato fund; 

b. The oilseed fund; 

C. The dry bean fund; 

d. The dry pea and lentil fund; 

e. The barley fund; 

f. The soybean fund; 

g. The corn fund; 

h. The honey fund; 

i. The turkey fund; 

j. The milk marketing fund; 

k. The dairy promotion commission fund; 

I. The state wheat commission fund; 

m. The ethanol fund; and 

n. The North Dakota beef commission fund. 

2. The investment of moneys must be made in cooperation with the 
governing body of the respective agricultural commodity entity. The state 
treasurer shall establish rules, in cooperation with the agricultural 
commodity organizations, to be followed regarding the investment of 
moneys in each fund. The state treasurer shall credit twenty percent of 
the investment income derived from each fund to the general fund in the 
state treasury as payment for accounting, printing, data processing, legal, 
and other services when provided without cost by the state to the 
agricultural commodity entity. The state treasurer shall credit eighty 

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_26_005 
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Insert LC: 19.1050.02006 Title: 03000 

percent of the investment income derived from each fund to the 
respective fund. 

J,. The funds identified in subsection 1 are not subject to the fund balance 
limitations provided in section 54-44-12 and section 4 of this Act. The 
governing body or entity that administers each fund shall establish 
policies regarding the permitted uses of the fund and an appropriate fund 
reserve balance. 

SECTION 2. AMENDMENT. Section 4.1-52-11 of the North Dakota Century 
Code is amended and reenacted as follows: 

4.1-52-11. Seed department fund - Continuing appropriation. 

1. The seed commissioner shall forward all moneys received under the 
chapters over which the commissioner has authority to the state 
treasurer for deposit in a special fund known as the seed department 
fund. All moneys in the seed department fund are appropriated on a 
continuing basis to the seed department to carry out its statutory and 
regulatory obligations. The seed department fund is not subject to the 
fund balance limitations provided in section 54-44-12 and section 4 of 
this Act. 

2. The seed commissioner shall approve all expenditures made pursuant to 
the chapters over which the commissioner has authority and shall 
document the expenditures at the time and in the manner required by the 
office of management and budget. 

3. The seed commissioner shall provide a report to the house and senate 
appropriations committees of the legislative assembly, at the time and in 
the manner directed by the chairmen of the committees. The report must 
contain a summary of the department's activities during the current 
biennium and a statement of revenues and expenditures for the ensuing 
biennium. 

4. At the direction of the seed commission, the state treasurer shall invest 
all available moneys in the seed department fund. The state treasurer 
shall credit twenty percent of the investment income to the general fund 
and the remaining eighty percent of the investment income to the seed 
department fund. 

SECTION 3. AMENDMENT. Section 4.1-72-07 of the North Dakota Century 
Code is amended and reenacted as follows: 

4.1-72-07. Collection of fees - Continuing appropriation. 

The North Dakota stockmen's association shall forward all moneys received 
under this title to the state treasurer for deposit in a special fund known as the North 
Dakota stockmen's association fund. All moneys in the North Dakota stockmen's 
association fund, together with all income earned on the moneys in the fund, are 
appropriated on a continuing basis to the North Dakota stockmen's association to 
carry out its statutory directives. The North Dakota stockmen's association fund is 
not subject to the fund balance limitations provided in section 54-44-12 and section 4 
of th is Act." 

Page 1, line 11, replace "fiscal year" with "biennium" 

Page 1, line 13, after "to" insert "one-half of' 

Page 1, line 13, replace "annual" with "biennial" 

(1) DESK (3) COMMITTEE Page 2 h_stcomrep_26_005 
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Page 1, line 16, replace "annual" with "biennial" 

Page 1, line 17, replace "three" with "two" 

Page 1, line 17, replace "fiscal years" with "bienniums" 

Page 1, line 18, replace "Any" with "A fund categorized as an enterprise or internal service 
fund, as reported in the most recent state comprehensive annual financial report, 
and any" 

Page 1, line 19, replace "statutory or contractual requirements" with "the following" 

Page 1, line 20, after "section" insert:"� 

1.:. Funds held due to a constitutional or statutory provision: 

.£. Funds obligated for future projects and expenses: and 

� Funds held due to a contractual requirement or due to pending litigation" 

Page 2, line 2, remove " - Transfer" 

Page 2, line 13, remove "transfer the excess amount of funds from the" 

Page 2, line 14, replace "account to the state treasurer for deposit in the legacy fund" with 
"reduce the fees charged by the entity by fifty percent until the balance of the 
account is below two hundred fifty thousand dollars or an amount equal to the annual 
expenses of the entity" 

Page 2, line 18, replace "statutory or contractual requirements" with "the following" 

Page 2, line 19, after "section" insert:"� 

1.:. Funds held due to a constitutional or statutory provision: 

.£. Funds held pursuant to the provisions of an administrative rule adopted 
under chapter 28-32; 

� Funds obligated for future projects and expenses: and 

4. Funds held due to a contractual requirement or due to pending litigation" 

Renumber accordingly 

(1) DESK (3) COMMITTEE Page 3 h_stcomrep_26_005 
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State Special Funds Report Highlights 

For selected special funds, are general fund resources being used to supplant special fund 
resources? 

No state law or fiscal policy prevents a state agency from using general fund appropriations before 
spending its special funds except for the Center for Distance Education. As a result, we identified 
approximately $97 million in general fund resources were expended in fiscal year 2018 when 
state agencies had special funds available (See page 2). 

Montana and Tennessee are examples of states with formally established spending prioritization 
policies codified into state law or fiscal policy, respectively. 

Are selected special funds' fund balance levels justifiable? 

For a limited number of special funds, state laws establish minimum fund balance levels or caps 
on amounts which can be carried over at the end of a fiscal year or biennium. No state laws or 
fiscal policies were identified that provide guidance on appropriate fund balance (reserve) levels 
for the special funds included in our audit scope. As a result, certain special funds continue to 
grow, and reserve levels varied significantly. Without laws or fiscal policies to provide guidance, 
we were not able to determine if fund balance levels were justifiable (See page 4). 

Department of Tourism Fund 

Fiscal Year Ending Fund Balance 

2013 2014 201� 2016 

Source: CoooectND Financials 

Compliance Finding 

2017 2018 

We also concluded the State Electrical 
Board is in noncompliance with state 
law regarding the fees charged for 
inspections based on the growth of their 
fund balance (See page 9). 

The Department of Tourism Fund is an example of 
a special fund with a growing fund balance level 
that also had resources available when general 
fund resources were expended. We estimated the 
Department of Tourism Fund's reserve level to be 
30 years based on the fund's fiscal year 2018 
average monthly expenditures. 

Other states' local governments were identified 
with established reserve policies for special funds. 
Further, some of North Dakota's occupational and 
professional boards, commodity groups, and 
agencies established their own formal reserve 
policies or targets for their special funds while most 
special funds reviewed lacked established formal 
reserve policies or targets. 
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State Electrical Board 
Fiscal Year Ending Fund Balance 

2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 

Source: State Electrical Board's audited financial statements, years ended June 30. 2008 - 2017 
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Joshua C. Gallion 

Transmittal Letter 

December 18 , 2018 

STATE OF NORTH DAKOTA 
OFFICE OF THE STA TE AUDITOR 

STATE CAPITOL 
600 E. BOULEVARD AVENUE · DEPT. 1 1 7  

BISMARCK, NORTH DAKOTA 58505 
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PHONE (701 )  328-2241 
FAX (701 )  328-1406 

This report contains the results of a performance audit of special funds. The audit was conducted 
pursuant to North Dakota Century Code 54-10-01 subsection 4, which al lows the State Auditor to 
conduct performance audits of state agencies as the State Auditor determines necessary. 

The objectives of this audit were as fol lows: 

1 .  For selected special funds, are general fund resources being used to supplant 
special fund resources? 

2. Are selected special funds' fund balance levels justifiable? 

This report presents our conclusions, finding, recommendation , and the response from the State 
Electrical Board. 

Respectfully Submitted, 

ISi 

Joshua C. Gal lion 
State Auditor 
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The state uses special funds to account for certain resources which are legally or administratively 
restricted for specific purposes. The use of a special fund must be authorized by state law in 
accordance with North Dakota Century Code (N DCC) section 54-06-07: 

"All fees, which are not otherwise by the laws of this state directed to be deposited in a 
special fund or disbursed for a special purpose, received or charged by any elective or 
appointive officer or deputy state officer for any act or service rendered in the officer's 
official capacity must be accounted for and paid over by the officer monthly to the state 
treasurer and must be credited to the general fund of the state." 

For example, the State Auditor's Operating Fund is a special fund authorized by state law. State 
law requires the State Auditor to charge political subdivisions for audits and any other services 
rendered and direct those fees to be deposited in the State Auditor's Operating Fund. State law 
also requires the expenses relating to political subdivision audits be paid from this fund, within the 
limits of legislative appropriation. 

Objectives for this Audit 

The objectives of this performance audit were to respond to the following questions: 

1. For selected special funds, are general fund resources being used to supplant special 
fund resources? 

2. Are selected special funds' fund balance levels justifiable? 

Objective 1, General Fund Supplanting 

For the purpose of this audit, general fund supplanting occurs when general fund resources are 
expended when special fund resources were available. We identified approximately $97 mil lion 
in general fund resources were expended in fiscal year 2018 when special funds were available 
(17 out of 26 selected special funds). 

State agencies provided various reasons for spending general funds first, including: 

1 .  Spending general funds and special funds as budgeted. Support for this assertion was 
sometimes evident in the Internet Budget Analysis and Reporting System (I BARS). 

2 .  Special funds were being saved for significant future expenditures, such as software or 
other capital expenditures. 

3. Special funds were being saved to deal with future budget cutbacks. 
4. There is nothing in state law preventing them from expending general fund appropriations 

before expending special funds. 
5. Special funds are typically spent down in the second year of the biennium. 

state Special Funds Performance Audit Report 
December 18, 2018 
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We also identified, in total , special funds with resources available have grown by approximately 
$44.7 million or 47 percent since the end of fiscal year 2014. The following graph illustrates the 
total fiscal year ending cash balances of the identified special funds over the last five years. 

2014 

Identified Specia l Funds 

Fisca l Year  Ending Cash Ba lances 

2015 2016 2017 

Source: ConnectND Financials 

2018 

The State of North Dakota does not have a law or fiscal policy to prevent a state agency from 
using general fund appropriations before spending its special funds except for the Center for 
Distance Education. The Center for Distance Education is required to spend its special funds 
before using its general fund appropriation. [NDCC section 15-19-06]. Prior to 2007, the 
Veterans' Home was also required to expend federal and other funds before its general fund 
appropriations could be spent. [2007 North Dakota Session Laws chapter 307 amended NDCC 
section 37-15-14]. 

The Office of Management and Budget discloses the following in the state's Comprehensive 
Annual Financial Report (CAFR): 

"When both general purpose and restricted funds are available for use, it is the State's 
policy to use restricted resources first. " 

However, no such spending prioritization policy has been formally established. 

The Legislative Council and Office of Management and Budget confirmed no other requirements 
or guidance exists related to the order in which general fund resources and special fund resources 
are required to be spent. 

According to Statement No. 34 of the Governmental Accounting Standards Board (GASB) , 
governments should disclose (if applicable), the government's policy regarding whether to first 
apply restricted or unrestricted resources when an expense is incurred for purposes for which 
both restricted and unrestricted net assets are available. Statement No. 54 of the Governmental 
Accounting Standards Board relates to governments establishing a policy to address the spending 
order for unrestricted fund balance (committed, assigned, or unassigned amounts) when an 

State Special Funds Performance Audit Report 
December 18, 2018 
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expenditure is incurred for purposes for which amounts in any of those unrestricted fund balance 
classifications could be used. 

While other states make similar disclosures without formal ly established policies, below are two 
examples of states with formal ly established policies. 

• Montana's spending prioritization policy is codified in state law. Montana Code 
Annotated section 17-2-108, states, in part, "An office or entity of the executive, 
legislative, or judicial branch of state government shal l apply expenditures against 
appropriated non-general fund money whenever possible before using general fund 
appropriations. "  However, certain entities are provided exemptions. See 
Appendix B for the ful l  text of Montana Code Annotated section 17-2- 108. 

• Tennessee's spending prioritization policy is outlined in a policy statement of the 
Department of Finance and Administration issued in accordance with the authority 
granted under the Tennessee Code Annotated. The Finance and Administration 
Policy states, "When both restricted and unrestricted resources are available for use 
and al lowable, restricted resources are general ly used first and then unrestricted as 
necessary. Of the unrestricted resources, the state considers that committed 
amounts would be reduced first, fol lowed by assigned amounts and then unassigned 
amounts. " 

A list of the selected special funds for this objective, along with fiscal year ending cash balances, 
can be found in Appendix A of this report. 

Objective 2, Special Fund Balances 

The second objective for this performance audit was to answer the question,  "Are selected special 
funds' fund balance levels justifiable?" We found certain special funds continue to grow, and 
reserve levels varied significantly. However, without laws or fiscal policies providing guidance on 
appropriate fund balance (reserve) levels, we were not able to determine if fund balance levels 
were justifiable. 

The Department of Tourism Fund is an 
example of a special fund with a growing 
fund balance leve l .  We estimated the 
Department of Tourism Fund's reserve 
level to be 30 years based on the fund's 
fiscal year ending fund balance in relation 
to the fund's fiscal year 2018 average 
monthly expenditures. The fund was 
also identified in the first objective as 
having resources available in fiscal year 
2018 when general fund resources were 
expended. The graph i l lustrates the 
growth of the Department of Tourism 
Fund's fiscal year ending fund balance 
since the end of fiscal year 201 3. As of 
December 18, 2018, the Department of 
Tourism Fund's fund balance was 
$1,050,430. 

state Special Funds Performance Audit Report 
December 18, 2018 
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2013 2014 2015 2016 20 17 2018 
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For a l imited number of special funds, state laws establ ish min imum fund balance levels or caps 
on amounts which can be carried over at the end of a fiscal year or biennium .  For example, 

• The North Dakota Game and Fish Department shal l spend money in  the Game and Fish 
Fund within  the l im its of legislative appropriations, only to the extent the balance of the 
fund is not reduced below $15  mi l l ion, unless otherwise authorized by the Budget Section 
[NDCC 20. 1 -02- 16 . 1 ] .  

• The North Dakota I nsurance Department is required to have the Office of Management 
and Budget transfer any fund balance remaining in the I nsurance Regulatory Trust Fund 
that exceeds $1 mi l l ion to the general  fund after the fiscal year has been closed and all 
expenses relating to the fiscal year have been accounted for [NDCC 26. 1 -0 1 -07. 1 ) .  

• Secretary of State shal l transfer any unobl igated balance remaining in  the General 
Services Operating Fund exceeding $75,000 to the general fund [NDCC 54-09-08]. 

• Workforce Safety and Insurance (WSI) is required to maintain  adequate financial 
reserves p lus net position of at least 1 20 percent to a maximum of 1 40 percent of the 
actuarial establ ished discounted reserve. Should WSl's available net position be outside 
of these levels, the statute al lows WSI two years to come into compl iance. However, 
statute restricts WSI from granting a dividend credit of greater than 50 percent of the 
prior year's premium [NDCC 65-04-02] . 

However, no state laws or fiscal policies were identified that provide guidance on appropriate fund 
balance (reserve) levels for the special funds included in our audit scope. 

The Government Finance Officers Association (GFOA) recommends that governments establish 
a formal pol icy on the level of unrestricted fund balance that should be maintained in  the general  
fund for financial reporting and budgetary purposes. The policy should be set by the appropriate 
pol icy body and define a framework and process for how the government would increase or 
decrease the level of unrestricted general fund balance over a specific time period. 

We identified other state's local governments which establ ished reserve pol icies for special funds. 
Further, some of North Dakota's occupational and professional boards, commodity groups, and 
agencies establ ished formal reserve policies or targets for their special funds. These reserve 
policies typical ly  defined and set goals to help maintain a prudent level of financial resources to 
protect against reducing service levels or raising taxes and fees because of temporary revenue 
shortfal ls or unpredicted one-time expenditures. However, most special funds included in our 
audit scope lacked establ ished reserve pol icies or targets. 

The GFOA also recommends, at a minimum , that state and local  governments , regardless of size, 
maintain unrestricted budgetary fund balance in their  general fund of no less than two months of 
regular general fund operating revenues or regular general fund operating expenditures. The 
GFOA also indicates a government's unique situation often may require a level of unrestricted 
fund balance in the general  fund significantly in excess of th is recommended min imum level . 
When establ ish ing a pol icy governing the level of unrestricted fund balance in  the general fund, 
the GFOA recommends governments consider a variety of factors, includ ing the predictabil ity of 
its revenue and the volati l ity of its expenditures; perceived exposure to significant one-time 
outlays; and the avai labi l ity of resources in other funds. 

Certain selected specia l  funds are self-supporting funds that do not have resources avai lable in 
other funds. Examples of self-supporting funds include commodity groups and occupational and 
professional boards that do not receive general fund appropriations. According to the GFOA, it 
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could be j ustifiable for a self-supporting fund to have more fund balance in  reserve than an 
agency's operating fund where general funds have been appropriated. 

The Civic Federation , wh ich is an independent, non-partisan government research organization 
that provides analysis and recommendations on government finance issues for the Chicago 
region and the State of I l l inois, considers reserve levels to be excessive if the fund balance ratio 
of unreserved general and special revenue balances to operating expenditures is higher than 50 
percent. 

State Agency Special Funds: 

Forty-seven state agency special funds met our criteria for this objective defined on page 1 0. 
Commodity group and occupational and professional board special funds wi l l  be d iscussed in  the 
fol lowing sections of this report. The estimated number of months in reserve for the selected 
agency special funds ranged from 6. 1 months (Agriculture Department Fund) to 356 .8 months 
(Department of Tourism Fund) . One selected special fund (State I nfrastructure Bank) had no 
fiscal year 201 8  expenditures to calculate the number of months in reserve. The State Highway 
Fund had the largest fund balance amount, which was approximately $540 mi l l ion ( 1 7.8 months 
in reserve). It should be noted that the: 

• State I nfrastructure Bank is in  the process of being closed out by the Department of 
Transportation with the remaining balance eventually being transferred to the State 
H ighway Fund. 

• State Highway Fund has carryover authority from the legislature in  the amount of 
$503, 1 1 5 ,558 relating to enhanced state highway investments unti l June 30, 202 1 .  

The fiscal year 201 8 ending fund balances and fund expenditures used to determine the number 
of months in reserve were obtained from the legal balances on the state's accounting system.  
The ending fund balance amounts and the number of months in  reserve do not reflect 
commitments as of June 30, 201 8, or other information which could affect the reserve calcu lation. 
Below are a few examples of items which could skew the ending fund balance levels and number 
of months in  reserve: 

• Aeronautics Commission Fund's fiscal year 201 8  ending fund balance was approximately 
$5. 7 mi l l ion .  However, information provided by the Aeronautics Commission l isted $4.4 
m i l l ion in outstanding grant obl igations to airports at June 30, 201 8. 

• Attorney General Refund Fund's fiscal year 201 8 ending fund balance was approximately 
$8. 7 mi l l ion . However, the 65th Legislative Assembly provided the Attorney General an 
exemption to N DCC requirements which would have resulted in a portion of the fund 
balance at the end of last biennium (June 30, 2017) being transferred to the general fund . 

• Environmental and Rangeland Protection Fund's fiscal year 201 8  ending fund balance 
was approximately $6. 7 mi l l ion . Mu ltiple state agencies expend money from this fund 
capped by legislative appropriations. 

• Career and Technical Education Fund balance level is the result of a $2 ,477,000 transfer 
from the Foundation Aid Stabi l ization Fund appropriated by the 65th Legislative Assembly 
for providing grants to school d istricts and area centers for career and technical education 
programs. 

The Game and Fish Department was the only agency to establish a formal target or pol icy for its 
special fund.  By law, the Game and Fish Department Fund cannot be reduced below $1 5 mi l l ion ,  
unless authorized by the Budget Section. The Department's policy is to keep an amount equal to 
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2 5  percent to 50 percent of its biennial appropriation i n  reserve funds and wil l pursue either 
program cutbacks, increased income (i.e. through license fee increases), or a combination of the 
two, as alternatives to drawing reserve funds to a dangerously low level. According to the 
Department's pol icy, based on its 2017-19 biennial appropriation of approximately $84 million, 
reserve funds should be between $21 mil lion and $42 mil l ion. The Game and Fish Department 
Fund's fiscal year 2018 ending fund balance was approximately $32. 7 mil l ion. 

See Appendix C for a complete list of the agency special funds included in our audit scope for 
this objective, along with additional information related to the ending fund balance levels. 

Commodity Groups : 

Ten commodity group special funds met our establishing criteria for this objective defined on page 
10. The estimated number of months in reserve ranged from 6. 1 months (Oilseed Council) to 
26.6 months (Ethanol Counci l). The Soybean Council had the largest fund balance amount, which 
was approximately $10 million (10.7  months in reserve). One factor commodity groups face in 
setting an appropriate reserve level relates to fluctuations in production, which can significantly 
reduce their revenues. The following commodity groups had established formal targets or 
policies. 

• Barley Council 's policy is to maintain a reserve level based on the formula (8-year rol l ing 
average of U.S. Department of Agriculture (USDA) - National Agricultural Statistics 
Service (NASS) production X 0.90 X $0.02) X 1.5) .  The Council uses the factor of 0.90 to 
indicate the percentage of the NASS production that would be sold in North Dakota thus 
subject to the $0.02 per bushel assessment. The Council uses the factor 1 .5  because 
they strive to maintain account balances approximately equivalent to 1 . 5  years of the 
rol ling average of estimated revenue. As of June 30, 2018, the Council had approximately 
44 percent more in reserve than the policy dictated. 

• Beef Commission's policy is to maintain a fund balance estimated to be equal to a 6-month 
operating budget in addition to any long-term liabilities the Commission has previously 
incurred. As of June 30, 2018, the Commission had a fund balance estimated to be equal 
to less than a 6-month operating budget after factoring in approximately $722,000 in 
outstanding research contract obligations to be paid over the next 3 years. 

See Appendix C for a complete list of the commodity group special funds included in our audit 
scope for this objective. 

Occupational and Professional Boards: 

Ten occupational and professional boards included in Title 43 of the North Dakota Century Code 
met our establish ing criteria for this objective defined on page 10. The estimated number of 
months i n  reserve ranged from 7 months (State Board of Accountancy) to 49.7 months (State 
Board of Registration for Professional Engineers and Land Surveyors) . The State Electrical Board 
had the largest fund balance amount (or equivalent) ,  which was approximately $10.6 million (31 
months in reserve) . Five of the 10 occupational and professional boards reviewed had 
established some form of reserve policy or target. 

When establishing an appropriate target reserve level, several factors need to be considered. For 
example, a common threat facing occupational and professional boards is the potential for 
litigation related to disciplining a licensee. Another factor could be the frequency of l icense 
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renewals (annual vs. biennial). The following occupational and professional boards have a formal 
reserve policy or target: 

• The State Board of Accountancy's target reserve level is 60 percent of expenses. As of 
June 30, 2017, the Board had 59.4 percent of expenses in reserve. 

• The State Board of Dental Examiners' policy regarding reserves is to maintain 1.5 times 
annual expenses (biennial license renewals). As of June 30, 2017, the Board had less 
than 1.5 times annual expenses in reserve. 

• The State Board of Registration for Professional Engineers and Land Surveyors' (PELS) 
Resolution for Operating Reserve creates an office operations reserve fund in an amount 
equal to one year of operating expenses and in addition to the Legal Fund based on the 
previous years' actual operating expenses. As of June 30, 2016, the Board had 3.8 years 
of operating expenses in reserve, which exceeded the reserve amount established by the 
Board, and $200,000 in the Legal Fund. However, the Board has since increased the 
Legal Fund to $1 million due to six pending legal cases. 

• The State Board of Pharmacy has set a contingency fund goal at 100 percent of the annual 
budget to allow for unforeseen expenditures, such as litigation or defense of North 
Dakota's pharmacy laws. As of June 30, 2016, the Board had less than the amount 
designated for the next year's anticipated operating costs in reserve. 

• The Real Estate Commission's policy is to maintain one year of operating expenses in 
reserve. I n  addition, the Commission is required by law to maintain a minimum of $60,000 
in a Real Estate Education, Research, and Recovery Fund [NDCC 4-23.2-02]. As of June 
30, 2017, the Commission had more than two years of operating expenses in reserve and 
$93,597 in the Real Estate Education, Research, and Recovery Fund. 

See Appendix C for a complete list of the occupational and professional boards included in our 
audit scope for this objective. 
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Compliance Finding 

North Dakota Century Code section 43-09-22 states , "The [State Electrical Board] may charge 
the master electrician  responsible for the instal lation a fee to cover the cost of inspection." We 
concluded the State Electrical Board accumulated excess fund balance as a result of charg ing 
amounts in  excess of the cost of inspections. 

The State Electrical Board's total fund balance has grown to $1 0.6 m i l l ion for the year ended 
June 30, 201 7, which equates to approximately 31 months in reserves based on the average 
monthly expenditures for fiscal year 201 7. The fol lowing chart i l lustrates how the State Electrical 
Board 's total fund balance has grown from the end of fiscal year 2008 to the end of fiscal year 
201 7. 

512,000,0 00 

510,000,000 

58,000,000 

56,000,000 

54,000,000 

S2,000,000 

so 
2008 2009 2010 

State E lectrica l Board 
Fisca l  Year End Fund Balance 

2011 2012 2013 2014 2015 2016 

Source: State Electrical Board's audited financial statements for the years ended June 30, 2008, through 2017 

2017 

The State Electrical Board's excess charges resulted from the fee structure not being updated 
timely during the increased economic activity related to the Bakken oi l  development. 

Recommendation 

The State Auditor recommends the State Electrical Board ensure fees charged do not exceed the 
costs of inspections. Further, the State Electrical Board should work with the Legislature to 
determ ine what should be done with its excess fund balance. 

Management's Response 

The State Electrical Board pol icy is to carry approximately 1 8-24 months reserve and does agree 
with these find ings. The board has al ready started to work on adjusting the inspection fee 
structure and processes to timely address needed changes . Currently , the board is  working with 
the leg is lature (SB 2056) to address any excess fund balance. 
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Purpose, Scope and Methodology 

Purpose and Authority of the Audit 

The State Auditor selected this performance audit of special funds under authority granted in 
North Dakota Century Code 54- 1 0-01 subsection 4. 

Performance audits are defined as engagements that provide assurance or conclusions based 
on an evaluation of sufficient, appropriate evidence against stated criteria ,  such as specific 
performance requirements , measures, or defined business practices. Performance audits 
provide objective analysis so management and those charged with governance and oversight can 
use the information to improve performance and operations, reduce costs , faci l itate decision 
making by parties with responsibi l ity to oversee or initiate corrective action, and contribute to 
publ ic accountabi l ity. The purpose of this report is to communicate our findings, conclusions, and 
recommendations based on our review of selected special funds. 

Scope and Methodology 

The Office of the State Auditor conducted this audit in accordance with the standards appl icable 
to performance audits contained in Government Auditing Standards, issued by the Comptrol ler 
General  of the United States. Those standards require the audit be planned and performed to 
obtain sufficient, appropriate evidence to provide a reasonable basis for the findings and 
conclusions based on our audit objectives. The evidence obtained provides a reasonable basis 
for our findings and conclusions based on our audit objectives. 

Objective 1 :  For selected special funds, are general fund resources being used to supplant 
special fund resources? 

The scope of the fi rst objective was l imited to special funds accounted for on the state's 
ConnectND Financials Module where general fund resources appeared to be used for s imi lar 
expenditures. Special funds assigned to the North Dakota University System and those with cash 
balances less than $250,000 as of May 31 , 2018, were excluded . In addition ,  distribution, 
fiduciary, trust, and reserve funds were excluded. The audit period for the first objective was from 
July 1 ,  2016 ,  to June 30, 201 8. A l ist of the selected special funds for the first objective can be 
found in Appendix A. 

Objective 2: Are selected special funds' fund balance levels justifiable? 

The scope of the second objective included special funds accounted for in  the state's ConnectND 
Financials Module and certain occupational and professional boards included i n  Title 43 of the 
North Dakota Century Code. Special funds assigned to the North Dakota University System and 
occupational and professional boards with annual receipts less than $200,000 were excluded. 
Special funds with ending fund balances less than $250,000 or with reserve levels less than six 
months were also excluded. Special fund reserve levels were calculated by dividing the fiscal 
year 201 8  end ing fund balance by the fiscal year 201 8 average month ly expenditures. In addition, 
distribution,  fiduciary, trust, and reserve funds were excluded. The audit period for the second 
objective was Ju ly 1 ,  201 7, to June 30, 201 8; except for occupational and professional boards. 
For occupational and professional boards, the audit period was the fiscal year of the most recently 
submitted audited financial statements to the Office of the State Auditor. A l ist of the selected 
special funds for the second objective can be found in Appendix C. 
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• Researching North Dakota Century Code and Session Laws for laws related to the 
spending order of resources and fund balance levels. 

• Reviewing the Office of Management and Budget's Fiscal and Administrative Policy and 
the state's Comprehensive Annual Financial Report for policies or other guidance related 
to the spending order of resources and fund balance levels. 

• I nterviewing management of the Office of Management and Budget and Legislative 
Counci l about any known laws or policies related to the spending order of resources or 
fund balance levels. 

• Researching best practices related to spending order of resources or fund balance levels. 
• Analyzing the state's ConnectND financials data to identify special funds where it 

appeared general fund resources were used for similar expenditures. 
• Analyzing the state's ConnectND financials data and occupational and professional board 

financial statements to calculate the number of months in reserve. 
• I nterviewing management of those agencies assigned selected special funds about the 

uses of genera l  fund resources and special fund resources or the number of months in 
reserve. 
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Appendix A - List of Selected Special Funds Objective 1 

The following tables list the 26 selected special funds for the first objective, "For selected special funds, are general fund resources 
being used to supplant special fund resources?" The agency l isted represents the primary agency expending resources from the fund. 
The fiscal year ending cash balances for each of the funds are provided for the last five fiscal years for informational purposes. 

Identified Soecial Funds with Resources Avai lable When General Funds Were Expended 
Fiscal Year Ending Cash Balances 

Agency Fund Name 201 4 201 5 201 6 201 7 201 8 

Commission on Legal  Ind igent Defense 
Counsel for I ndigents Admin istration Fund $2, 1 70,770 $467,596 $472,026 $1 ,048,250 $1 ,523 61 3 

Agricu lture Department 
Department of Agricu lture Operating Fund $561 ,600 $406, 1 1 7  $839 ,939 $945 ,840 $1 ,345,377 

Department of Commerce Department of Tourism $635 ,655 $885 336 $949,255 $1 ,050 ,476 $1 ,023,51 1 

*Department of 
Corrections and Pen itentiary Land Replacement 
Rehabi l itation Fund $2,009,795 $665,485 $649 ,292 $343,830 $331 ,561 

Department of Corrections Department of Corrections and 
and Rehabi l itation Rehabi l itation Operating Fund $5, 1 36 ,492 $4,855 ,076 $6,064,364 $6,233 ,276 $4,535,897 

Department of Health 
Department of Hea lth Operatino Fund $4,91 2,221 $6,029 339 $6 091 ,544 $4,896 ,829 $3 ,263 ,242 

Department of Human Human Services Department 
Services Fund $48,885,791 $66,440 ,327 $1 00 ,926 ,91 3 $67,482 ,409 $95,51 3 ,551 

Department of Parks and 
Recreation State Park Fund $3 ,423,757 $2 ,259,779 $2 ,587, 1 72 $5 ,454 ,379 $6,346,542 

I nformation Techno logy Educationa l Technology 
Department Council Fund $752,363 $645,442 $640,229 $1 ,676 ,71 5 $967,584 

* A portion of the Pen itentia ry Land Replacement Fund could have been potentia l ly  used to red uce fiscal  year 20 1 8  genera l  fund expend itures 
re lated to a l lowable maintenance items, if such funds had been budgeted and appropriated . 
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Identified Special Funds with Resources Available When General Funds Were Expended in  Fiscal Year 201 8 
Fiscal Year Ending Cash Balances 

Agency Fund Name 201 4 201 5 201 6 201 7 

Office of the Adjutant 
General Radio Communications Fund $465, 1 99 $576,264 $474 ,848 $800,900 

Office of the Adjutant State Hazardous Chemicals 
General Fund $348 ,499 $424,381 $51 3 ,792 $540,689 

Office of the Adjutant 
General Veterans Cemetery Fund $332,843 $368 , 1 51 $439 ,327 $336,525 

Office of the Attorney 
General Attorney Genera l  Refund Fund $9,040,960 $8 ,61 7 , 1 87 $7 , 1 26 ,585 $8 ,565,673 

Office of the Attorney Attorney General 's Operating 
General Fund $1 4,094,31 1 $9 ,81 6 ,457 $7,700,581 $8,795 ,486 

School for the Deaf School for the Deaf Fund $1 ,482,703 $1 ,709 ,804 $2,095,868 $2 ,742 ,332 

Vision Services/School for 
the Blind School for the Blind Fund $583,708 $793, 1 33 $1 , 1 83,397 $1 476 006 

Veterans' Home Soldiers Home Fund $1 ,992,984 $3 ,435 ,31 2 $5,8 1 6 ,966 $6, 1 56 ,855 

Source: ConnectND Financials 
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Concluded Gene ral Funds Were Not Beina Used to Suoolant Soecial Fund Resources in Fiscal Year 201 8 
Fiscal Year Ending Cash Balances 

Agency Fund Name 201 4  201 5 201 6 201 7 

Aeronautics Commission Aeronautics Commission 
Soecial Fund $1 0 229 ,866 $7 ,623 ,004 $7,676 ,761  $7 , 1 44,834 

Environment and Rangeland 
Department of Aoricu lture Protection Fund $5,548,61 9 $3 ,628 ,369 $6,308,349 $4,592,748 

Department of Career and 
Technical Education Career School Fee Fund $297 ,036 $220 , 1 0 1  $1 92, 1 45 $1 47, 1 30 
Department of Commerce Ag Products Util ization Fund $3,275 ,686 $3 ,341 ,990 $2,970 ,336 $2 ,200,381 

Department of Commerce l nternsh io Fund $1 , 1 21 ,727 $337 ,538 $939,480 $667 , 1 78 

Department of Commerce Communitv Service Fund $9,035, 1 06 $9 ,050 ,760 $1 0 ,823 ,9 1 8  $1 0 ,556 ,343 

Motor Carrier Electron ic Permit 
Highway Patrol Transaction Fund $91 6 ,593 $3 ,975,925 $6,022,001 $7 ,785 ,697 

I ndustrial Commission Industria l  Commission Fund $285,909 $922,364 $6,660 ,81 1 $1 ,71 9 ,321  

I nformation Technology Electron ic Health I nformation 
Department Exchange Fund $6,602 ,51 2 $4,648,279 $3 ,353 ,449 $2 ,41 0 ,220 

Source: ConnectND Financials 
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Appendix C - List of Selected Special Funds Objective 2 

The fol lowing tables l ist the selected special funds for the second objective, "Are selected special 
funds' fund balance levels justifiable?" 

Agency Special Funds 

Forty-seven agency special funds were selected for th is objective. Commodity group and 
occupational and professional board special funds wi l l  be discussed in the fol lowing tables of this 
appendix. The agency l isted represents the primary agency expending resources from the fund 
whi le the average monthly expenditures are based on the fund's total expenditures . Additional 
information obtained during the audit is provided below each fund as appl icable. 

Fiscal Year 201 8 Fiscal Year 201 8 
Ending Fund Average Monthly 

Agency Fund Name Balance Expenditures 
Aeronautics 
Commission 

Aeronautics Commission Specia l Fund $5 ,759,271 $366 722 
Approximately $4.4 mi l l ion in outstanding grant obligations at June 30, 201 8 .  

Indigent Defense 
Commission on Legal Counsel for Admin istration 
I ndigents Fund $1 ,502, 775 $34 ,393 
Agency typical ly spends down its specia l funds in the second year of the bienn ium.  

Federal  
Environmental 

Department of Agricu ltu re Law Impact Fund $1 ,547,697 $1 3 ,390 
This fund was created by the legislative assembly to review federa l  environmental legislat ion and 
regu lations detrimental ly impacting or potentia l ly detrimental ly impacting the state's agricu ltural ,  
energy, or oi l  production sectors. This fund is used as determined necessary u pon conferring with the 
Attorney General .  

Environment and 
Rangeland 

Department of Aaricu ltu re Protection Fund $6,741 ,21 5 $30 1 ,803 
The leg is lature capped the Department's use of the fund for the bienn ium at $6 .4 mi l l ion .  

Agricu lture 
Department 

Department of Aariculture Ooeratina Fund $1 ,200 , 1 36 $1 97 ,332 
Department of Career and Techn ical Career School 
Education Fee Fund $2,582 765 $4,998 
End ing fund balance is the resu lt of a $2,477 ,000 transfer from the Foundation Aid Stabi l ization Fund 
appropriated by the 65th Legislative Assembly for provid ing grants to school d istricts and area centers 
for career and techn ica l education programs. 

Department of 
Department of Commerce Tourism 
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Fiscal Year 201 8 Fiscal Year 201 8 
Ending Fund Average Monthly 

Aaencv Fund Name Balance Expenditures 
Ag Products 

Department of Commerce Util ization Fund $1 ,868,075 $87 007 
Approximately $466,495 in outstanding grant obl igations at June 30, 201 8 .  

Department of 
Corrections and 

Department of Corrections and Rehabi l itation 
Rehabi l itation Operating Fund $1 0 269,21 5  $589 1 93 
Ending fund balance consists of $4.5 mil l ion in cash wh ile the remainder consists of approximately $5 
mi l l ion in accounts receivable and large a llowance for uncol lectible accounts. 

Chi ldren's Trust 
Department of Human Services Fund $721 , 1 23 $21 225 

Human Services 
Department of Human Services Department Fund $96,038 303 $3,31 7,365 
Certain amounts which make up the end ing fund balance are restricted for specific purposes. Overal l ,  
whi le the Department of Human Services ind icated various adjustments are planned to be completed 
by the end of the bienn ium, the fund balance at the end of the last three bienniums has grown . 

Snow Mobile 
Department of Parks and Recreation Fund $645 437 $20,645 

Off-Highway 
Department of Parks and Recreation Veh icle Fund $795,525 $28,634 

Department of Parks and Recreation State Park Fund $6,098 800 $390,91 5 
Special Road 

Department of Transportation Fund $2 058 623 $30,497 
State law requ i res unobl igated funds at June 30th of each odd-numbered year be held for an 
additiona l  two years after which the funds revert to the State Highway Fund . 

Dealer 
Department of Transportation Enforcement Fund $251 232 $8,038 

Department of Transportation Highway Fund $540,31 9 ,81 1 $30,420,753 
Legislature has provided carryover authority of $503, 1 1 5,558 related to enhanced state h ighway 
investments unti l  June 30 , 2021 . 

Motorcycle Safety 
Department of Transportation Fund $450,467 $38 1 79 

State 
Infrastructure 

Department of Transportation Bank $3,205,203 $0 

The multistate infrastructure has d isbanded. The Department of Transportation ind icated they are 
working with the federa l  government to close out the fund and to a l low them to transfer the remaining 
balance into the State Highway Fund . 

Game and Fish 
Game and Fish Department Fund $32,775 223 
The ending fund ba lance level is in l ine with the Department's reserve pol icy. 
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Fiscal Year 201 8 Fiscal Year 201 8 
Ending Fund Average Monthly 

Aaencv Fund Name Balance Expenditures 
Private Land 
Habitat and 
Access 
Improvement 

Game and Fish Department Fund $1 ,421 ,698 $1 84,939 
Motor Carrier 
Electronic Permit 

H iohwav Patrol Transaction Fund $8,392,848 $73 ,373 
The 65th Leg islative Assembly expanded the use of this fund by appropriating $ 1 ,369 , 1 65 for the 
purpose of defraying various expenses associated with the issuance of permits and other 
nonenforcement motor carrier and administrative activities. Otherwise , the H ig hway Patrol has been 
limited by North Dakota Century Code 39-1 2-02 regard ing a llowable uses of the fund . 

H istorical Society Concession Fund $1 ,01 6 ,527 $81 ,358 
Historical Gift and 

Historical Society Bequest Fund $327,451 $36 ,078 
Carbon Dioxide 
Storage Facil ity 
Administration 

Industrial Commission Fund $264,756 $1 ,497 
The purpose of the fund is for the regu lation of carbon dioxide storage facil ities. Thus far, none have 
been constructed in North Dakota . The end ing fund balance appears to be the remainder of a genera l  
fund transfer from the 201 1 Session Laws. This fund wil l continue to have l imited expend itures unti l 
the first appl ication is received. 

Lig n ite Research 
Industrial Commission Fund $25,709,553 $294 ,458 
Approximately $1 2.4 mil l ion in outstand ing project commitments as of June 30, 20 1 8 , with a $1 5 
mill ion project (Project Tundra) proposal expected to be submitted in the Fa l l  201 8. 

Renewable 
Energy 
Development 

Industrial Commission Fund $6,282,949 $84,094 
Approximately $2.5  mil l ion in outstanding project commitments as of June 30, 201 8 .  

Geologic Data 
Industrial Commission Preservation Fund $287,431 $4 ,566 

Oil and Gas 
Industrial Commission Research Fund $1 2,662,923 $322 ,240 
Approximately $8.4 mil l ion in  outstanding project commitments as of June 30, 201 8 .  

Oil and Gas 
Reservoir Data 

Industrial Commission Fund $648,661  $1 7,41 3 
The Industria l  Commission ind icated $650,000 has been committed to a project through February 
2020. 
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Fiscal Year 201 8 Fiscal Year 201 8 
Ending Fund Average Monthly 

Agency Fund Name Balance Expenditures 
Statewide 
Interoperable 
Radio Network 

I nformation Techno loav Deoartment Fund $4 401 ,801 $37 507 
This fund is newly created to provide fund ing associated with the purchase ,  insta l lation ,  operation ,  and 
maintenance of a statewide interoperable rad io network and the project is in the process of being 
completed .  

Educational  
Technology 

I nformation Techno logy Department Council Fund $955,249 $1 6,608 
Electron ic Health 
Information 

I nformation Techn ology Department Exchange Fund $1 ,458 ,677 $1 55,81 0 
The 61  st Legislative Assembly provided $8 mil l ion from the Bank of North Dakota's profits in the 2009 
Session Laws. It appears th is al lotment is be ing spent down over time. 

Court Facilities 
Improvement and 
Maintenance 

Jud icial Branch Fund $1 .290 533 $43,951 
Approximately $767,235 in  outstanding grant obl igations as of June 30, 201 8 .  

North Dakota Racina Commission Breeders' Fund $1 ,092 , 1 97 $23,971 
Racing Promotion 

North Dakota Racina Commission Fund $307,41 5  $49 260 
State Fa ir 

North Dakota State Fair Ooeratina Fund $6,666 821 $634 ,646 
The State Fair Association's fiscal year end is September 30th compared to the state's fiscal year end 
of June 30th • I n  addition ,  the State Fair is held in Ju ly. Thus, the identified reserves at June 30th wil l 
be used to cover costs associated with the upcoming fair, wh ich includes guarantee payments for 
performers. 

Veterans 
Office of the Adiutant General Cemeterv Fund $436 776 $30 ,403 
Two capital improvement projects estimated at $1 52,432 to be completed in fiscal year 201 9 .  

State Hazardous 
Chemicals 
Preparedness and 

Office of the Adi utant General Response Fund $602,441 $46,998 
Request for I nformation (RFI) was submitted prior to June 30, 201 8 related to a planned $350,000 
software project. 
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Fiscal Year 201 8 Fiscal Year 201 8 
Ending Fund Average Monthly 

Aaency Fund Name Balance Exoenditures 
Reduced 
Cigarette Ign ition 
Propensity and 
Firefighter 
Protection Act 

Office of the Attorney General  Enforcement Fund $436,850 $3,830 
Attorney Genera l  

Office of  the Attorney General  Refund Fund $8,668,693 $1 59 ,492 
The 65th Leg islative Assembly provided the Attorney Genera l  an exemption to NDCC requ irements 
which wou ld have resulted in a portion  of the fund balance at the end of last bienn ium (June 30, 20 1 7) 
being transferred to the genera l  fund .  

Twenty-Four 
Seven Sobriety 

Office of the Attorney General  Prooram Fund $1 ,755,998 $83,086 
Multijurisd ictional 
Drug Task Force 

Office of the Attorney General  Grant Fund $274 ,245 $25 ,507 
Approximately $200 , 1 26 in outstanding grant obl igations as of June 30, 201 8 .  

Office of the Secretary of State Election Fund $996,547 $29,985 
This fund was created to set aside the state matching funds related to the federa l  funds received from 
the Help America Vote Act of 2002. Accord ing to a representative of the audited entity, these funds 
will be depleted sometime during the 201 9-21 bienn ium. 

School for the 
School for the Deaf Deaf Fund 

Investor 
Education and 

Securities Department Technology Fund 
School for the 

Vision Services/School for the Bl ind Blind Fund 

Source: ConnectND Financials 
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Commodity Groups 

Ten commodity g roups were selected for this objective . 

Commodity Group Fiscal Year 201 8 Ending 
Fund Balance 

Barlev Cou ncil $1 ,640 ,782 

Beef Commission $1 706,832 

Corn Counci l  $4,981 302 

Dry Bean Council $1 1 44 ,082 

Dry Pea and Lentil Counci l $1 , 1 96,872 

Ethano l  Counci l  $344,309 

Oi lseed Council $657 330 

Potato Counci l  $301 , 079 

Soybean Council $1 0 ,066 ,283 

Wheat Commission $6,331 053 

Source: ConnectND Financials 
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Ten occupational and professional boards included in Title 43 of the North Dakota Century 
Code were selected for th is objective. The amounts provided in the table are based on the most 
recently submitted audited financial statements to the Office of the State Auditor as of 
December 1 8 , 201 8. Total fund balance and total expenditures were used whenever avai lable. 
Unrestricted net position and total expenses were substituted as needed . 

Average 
Financial Fund Monthly 

Occupational and Professional Board Statement Date Balance Exoenditures 

Firefiohter's Association December 31 , 20 1 7  $1 493 338 $1 09,576 

Peace Officers Standards and Train ing Board December 31 , 201 6  $31 1 ,985 $20,646 

Real Estate Commission * June 30 201 7 $892 ,01 3 $28 ,581  

State Board of Accountancy June 30, 201 7 $31 1 ,336 $43,653 

State Board of Cosmetoloav June 30 201 6 $464 ,672 $24,735 

State Board of Denta l  Examiners June 30, 201 7 $31 4 ,31 1 $1 9 ,61 3 

State Board of Med ica l Examiners December 31 , 20 1 6  $1 ,81 9 9 1 8 $67 1 64 

State Board of Pharmacy June 30, 201 6 $689 ,373 $53 ,558 

State Board of Registration for Professional 
Eng ineers and Land Surveyors * June 30, 201 6 $2,332,086 $42,91 6 

State Electrica l Board June 30, 201 7 $1 0 663 5 1 5 $344,347 

Source: Most recent audit reports 

*As of the financial statement date, the fund balances for the State Board of Registration for Professional Eng ineers 
and Land Surveyors includes $200,000 restricted for legal proceedings and the Real Estate Commission includes 
$93,597 restricted i n  the Real Estate Education ,  Research, and Recovery Fund. 
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You may obtain audit reports on the internet at 

www.nd.gov/auditor/ 

or by contacting the 
Divis ion of state Audit 

Office of the State Auditor 
600 East Boulevard Avenue - Department 1 17 

Bismarck, ND 58505-0060 

(701 ) 328-2241 
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State of North Dakota 
Doug Burgum, Governor 
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OFFICE OF THE EXECUTIVE DI RECTOR 

1906 E Broadway Ave 

Bismarck ND 58501-4700 

Telephone (70 1) 3 2 8-9 5 3 5  

Fax (701) 3 2 8-9 536  

STA TE BOARD OF PHARMACY 

Mhardy@ndboard.pharmacy 
www.nodakpharmacy.com 

Mark J. Hardy, PharmD, R.Ph. 
Executive Director 

House Bi l l  No 1523 - Fund Ba lances of State Agencies / Boards 
Government & Veterans Affa i rs Committee - Fort Union Room 

8 :00 AM - Friday - January 25, 20 19 

Chairman Kasper, members of the House Government & Veterans Affairs Committee , for the record I am 
Mark J .  Hardy, PharmD,  Executive Director of the North Dakota State Board of Pharmacy. 

I appreciate the opportunity to d iscuss with you our concerns on House Bi l l  1 523 today. 

As I understand it, the reason for th is bi l l  relates back to a state aud itor's report that outl ined some very large 
balances that were being held in the various special fund balances of the state . Many may be concerned 
with issues identified in that audit report and thus th is leg islative action to try to address some of these funds . 

• However, I am here to speak on behalf of the State Board of Pharmacy. After reviewing th is legis lation , the 
Board of Pharmacy is very concerned with the provisions in this Bi l l  that transfers excess funds over an 
average year of expenses in lieu of statutory language .  This would create a great burden for the Board of 
Pharmacy in our abi l ity to serve the function , you as the leg islature ,  have g iven us .  We operate strictly on 
funds col lected through our l icensing fees and services, most of which are included in statute NDCC 43-1 5 .  

Specific to the Board of  Pharmacy, the leg islature has g iven the Board g reat responsibi l ity in regu lating , and 
l icensing al l pharmaceutical services to the citizens of North Dakota . As you would expect the Board of 
Pharmacy regu lates and l icenses: Pharmacies, Pharmacists , Pharmacy Technicians , I ntern Pharmacists . The 
leg islature has also tasked the Board of Pharmacy with the regu lation ,  l icensing and enforcement of the laws 
d rug supply chain of pharmaceuticals and durable medical equipment. This includes manufacturers , 
wholesalers sh ipping products into our state , along with many other business types that affect publ ic health . 
We have also been tasked with the enforcement of portions of the Food , Drug, Cosmetic Act and Control led 
Substances Act. The Board of Pharmacy also operates the �rescription Qrug Mon itoring �rogram [POMP], a 
data base which is used and maintained to prevent the misuse of control led substances in the State of North 
Dakota . Use of the POMP is free to all those who uti l ize it. In an attempt to curb control led substance 
d iversion , the Board also operates programs for control led substance takeaback or drug disposal sites, free to 
the publ ic in over 1 30 pharmacies across our state . The Board also maintains the Drug Repository Program,  
which al lows pharmaceuticals to be re-d ispensed to patients nearly free of  charge. The Board of Pharmacy 
is involved in and has sponsored many programs with publ ic service announcements for the education and 
betterment of the citizens in North Dakota . 

• All these duties carry an extreme amount of risk. Unfortunately the real ity of today's world is companies are 
very qu ick to l itigate any decision made by the regu latory authorities in an attempt to mitigate compliance with 
laws and ru les . 



I would l ike to draw your attention to one example that highl ights the issues this bi l l  could create for the 
Board of Pharmacy. In 201 7 ,  the ND Leg islatu re ,  passed Senate Bill 2301 and Senate Bill 2258 relative 
to the abusive practices that .E_harmacy §_enefit Managers [PBMs] were displaying across the 
market place in North Dakota and to further reaffirm a patient's right when obtain ing pharmacy services .  
These two pieces of leg islation were nearly unan imously passed by both the House and the Senate and 
were signed by the Governor. However, just a few weeks before the implementation of the bi l ls , the 
.E_harmaceutical _g_are Management Association [PCMA] which is a PBM trade group,  sued the State of 
North Dakota to attempt to put a prel iminary injunction on the laws in respect to ERISA Insurance plans 
and Medicare Part D plans putting our state in a defensive position . This requ i red locating outside counsel 
to mount a competent defense against the high powered special ized legal attack from PCMA in regards to 
the State's sovereignty to govern in these special ized areas . 

After consu ltation with the Attorney General's Office, and many leg islators , the Board of Pharmacy 
stepped up to provide legal defense of these laws . The law firm we acqu i red has since been able to 
successfu l ly defend the laws , defeating the injunction and largely winning the decision in the d istrict court. 
We are now in the process of final izing arguments in the 8th District Court of Appeals .  This l itigation has 
cost the Board of Pharmacy $685 ,232.77 to date ,  which represents over a year of our average total 
budgeted expenses. 

I hope this i l lustrates that with the provisions of HB1523 the Board of Pharmacy would have been total ly 
hamstrung to be able to defend the state on issues such as th is . The Board financial ly supports the 

• 

Prescription Drug Mon itoring Program, at no charge to all the healthcare professionals and law 
• enforcement who routinely use th is service . The maintenance of their programs is always ongoing and 

ever chang ing . Their program contains a very large amount of patient data, so th is puts the Board in a 
precarious situation of risk with this information , as wel l as the guard ing of that very information . I would 
contend the financial autonomy the Board of Pharmacy has provided a strong asset to the State . 

The provision in the bi l l  that we wou ld come to the Leg islature asking for a statutory fund is a very difficu lt 
proposition . I t  is extremely d ifficult to determine a number that would be the right amount to have in 
reserves when we have no clear method to determine when costs will be incurred on a legal matter or 
need to defend the laws of the state . The Board strives to be exceptional ly prudent with our resources. 
We make sure not to over extend and operate very conservatively with the knowledge that if we run into a 
need , the Board is properly prepared financial ly to defend our laws and decisions for the citizens of North 
Dakota . If our funds are growing we look to extend programs to positively impact the publ ic health of our 
patients . 

Generally, when a Board's operating fund balance is getting larger than the legislature is comfortable with , 
the legislature should look at the fees charged by that Board / Agency and look at leg is lation to adjust 
accordingly . A one size fits al l approach l ike this bil l would implement does not seem appropriate . 

The Board of Pharmacy respectfu l ly asks for Do NOT Pass vote on HB1 523 as it is presented . 

• 



• TESTIMONY I N  OPPOSITION TO HB  1523 

PRESENTED BY JAMES SCHM IDT 
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EXECUTIVE D IRECTOR, NORTH DAKOTA STATE ELECTRICAL BOARD 

M r. Cha i rma n ,  Members of the Com m ittee : 

No rth  Da kota State E l ectr ica l Boa rd is  a spec ia l fu nd  (se l f-fu nded 

from l icense  a nd i n spect ion fees) state agency that  does not ta ke 

money from the  state's genera l fu nd .  The boa rd has  to ru n the  agency 
l i ke a p r ivate bus i ness to ra ise its own reven ue to cove r its expenses . I n  

recent yea rs t h e  construct ion bus i ness has  been fa ntast ic  s o  we have 

accu m u l ated what we fee l  a re extra fu nds .  The state a ud ito r's  office 

has  to ld  u s  we have excess ive fu nds  wh ich they defi ned a s  more tha n  6 

months  rese rve . The majo rity of ou r  revenue  comes from wir ing 

ce rt ificate fees wh ich a contracto r pays on  the  do l l a r  va l u e  of the job -

a percentage of the  p roject contract amount .  These fees a re co l lected 

at t he  end  of each p roject .  So d u ri ng  the  construct ion of the  project 

the  boa rd i s  ta k ing revenue  out of its own pocket to cont i n ue 

operat ing .  The boa rd's  po l icy is to  have 24 months  rese rve to ca rry us 

th rough  lea n t imes when construct ion is down a nd d u ri ng long d u rat ion 

of l a rger  p rojects . 

W i r i ng  cert ificate fees a re adju sted by adm i n ist rat ive ru l e  wh ich 

the  boa rd wi l l  do  an adm i n istrat ive ru l e  cha nge to l ower fees after th is 

leg i s l a t ive sess ion . Wir ing ce rt ificate fees were l a st adju sted from a 

m i n i m u m  fee of $15 set i n  1987 ra i s ing it to $25 i n  Apri l  1, 2005 and  

have rema i ned there fo r t he  l a st 14 yea rs .  

The othe r  revenue  sou rce is l i cense fees wh ich  were l a st ra ised i n  

1990, ( 29  yea rs ago) to; a pprent ices $ 10, jou rneyma n $25 a nd master 
$50 .  P r io r  to the adjustment of l i censes in 1990, in 1967, l i censes were 

adj u sted to; a pprent ice $5, jou rneyma n  $ 15 a nd master $40 . 
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Du ri ng the  recent of the o i l  boom, from 2012-2015, o u r  rese rves 

grew ra p i d l y  beca use of the const ruct ion  g rowth that nobody cou l d  
fo resee .  We t hought t he  s low-down of  the  o i l  re l ated work and  
const ruct i on  i n  2016/2017 wou l d  be  where we  wou ld actua l ly see a 
red uct ion  i n  reven ue as  we had to red uce the  i n specto r staff by 2 .  
I nd icato rs of t h at s l ow-down i n  work we re contracto rs stat i ng a l ack of 
work etc . The boa rd a nt ic i pated the  2016/2017 seasons  wou ld red uce 
o u r  fu nds  b ut it d id not so aga i n  the  boa rd i s  look ing to adj u st the fees 
by a dm i n i st rat ive ru le  after th is leg is l at ive sess io n .  So fa r i n  2018- 19 
we do see a n  i n crease in const ruct ion  act iv ity a n d  we d i d  add one 
i n spector  l a st fa l l .  

The boa rd cu rrent ly has  3 1  months  of reserves a nd we a re 
work i ng  to red u ce that to 24 months  of reserves . Howeve r, we do not 
be l i eve one  yea r of rese rves is  suffi c ient to withsta nd the  l ea n  t imes 
that  w i l l  i n evita b ly come .  Li ke many of the  bus i nesses i n  t he  state, the 
e lect r i ca l boa rd is dependent on  com mod ity pr ices - when o i l  a nd fa rm 
prices a re h igh ,  peop le  a re b u i l d i ng; when they a re l ow, the  bu i l d i ng 
s l ows down ,  a s  does ou r  work. 

We the refo re u rge a do not pass vote on H B  1523 in its cu rrent 
fo rm or a mend  th is b i l l  to exc l ude  se l f-fu nded agenc ies such  as  ou rs or 
extend  the rese rve amou nt to what a se l f-fu nded agency needs to 
rema i n  so lvent .  

We tha n k  the Comm ittee for hea r i ng our  concerns a nd I wou l d  be 
h a ppy to a n swer a ny questions  the com m ittee may have . 
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House Bill 1523 
Government and Veterans Affairs Committee 
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Tammy Dolan, Vice Chancellor for Administrative Affairs 

701 .328.41 1 6  \ tammy.dolan@ndus.edu 

Chair Kasper and Committee Members : My name is Tammy Dolan, and I am here today to present 

the NDUS' concerns with HB 1 523. The bill requires the transfer of special fund balances in excess 

of $250,000 or the institution's average annual expenses, whichever is higher, be transferred to the 

Legacy Fund. 

Institutions maintain reserves, which would be reflected within year-end fund balances, for a variety 

of reasons . Reserves are needed to protect against sudden shortfalls in revenue, such as unforeseen 

enrollment declines or reductions in state appropriations. Funds can be used to cover unanticipated 

significant expenses like legal fees, costs from major disasters, or increases in utility costs. Planning 

for new academic programs or major equipment purchases may necessitate saving funds year over 

year to cover costs. The Composite Financial Index (CFI) calculation is utilized by the Higher 

Learning Commission during the accreditation process .  CFI is a compilation of four core ratios, and 

net assets is a key component of the measurement. Finally, strong bond ratings are necessary for 

institutions to finance capital projects, such as dining halls and residence halls, paid through revenue 

bonds. 

Audited financial statement amounts often contain accruals for liabilities that will be paid with cash 

in the following year and receivables consisting of cash that will be received in the following year. 

These amounts, if transferred to the Legacy Fund, would not be available to pay necessary expenses 

when required. It will be challenging for campuses to budget for the fall semester and upcoming 

year. Transfer amounts would not be known until the audit is completed, which is usually in 

November of the following fiscal year. This uncertainty will pose budgeting challenges for long

term planning. 

Undesignated asset balances are comprised of a multitude of revenue sources, including tuition and 

fees paid by students . Self-supporting campus operations such as dining halls and residence halls 

1 
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also maintain undesignated reserves for planned improvements or expenses in the following years . If  

this bill were approved as  written, students could be inadvertently funding the Legacy Fund. 

The critical nature of strong reserves to ongoing institution operations, as previously described, led 

the State Board of Higher Education (SBHE) to establish a policy requiring every institution to 

maintain an undesignated reserve of between 5-7% of the previous year's revenue, on top of 

reserves designated for specific purposes. Transferring funds from established reserves could 

negatively impact accreditation, bonding, and the overall financial stability of the NDUS institutions. 

For these reasons, I request that the bill be amended to exclude the state institutions of higher 

education. 

Thank you for the opportunity to testify on this important issue. I will gladly stand for any 

questions. 
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House Government and  Vetera ns  Affa i rs Comm ittee 

January 25, 2019 

Testimony in  opposit ion to HB 1523 

By: Bonn ie  Storbakken, Executive Secreta ry for the North Dakota Board of Medic ine 

Good morn ing Mr. Ch a i rman and mem bers of the House Govern ment and Veterans  Affa i rs 

Com m ittee .  My n ame  i s  Bon n ie  Storbakke n .  I a m  the Executive Secreta ry for the North Da kota 

Boa rd of Med ic i n e .  I a m  here today to test ify i n  oppos it ion to H B  1523 .  

As a b it of background ,  the Boa rd of  Med ic i ne  i s  the l i cens ing and  regu latory body for 

Phys ic i a n s, Phys ic i a n  Ass ista nts, Genetic Cou nse lors a nd  F l uoroscopy Techn ic i ans .  Our  Boa rd 

cu rrent ly ha s  4752 l i censees .  The Boa rd emp loys fou r  staff i nc l u d i ng myself to conduct the 

bus i ness of t he  Boa rd . Most of the Board ' s  fu nd i ng comes from l i cen se fees .  The Boa rd of 

M ed ic i ne  does not rece ive any fu nd ing from the  State's genera l  fu n d .  

With i n  t h e  d ut ies  o f  ou r  Board, we a re tasked with both l icens ing and  d i sci p l i n i ng  those 

l icensees who v io l ate the med ica l  p ract ices act. In do ing so, ou r  Boa rd incu rs l ega l fees. These 

fees can be u n p red ictab le  and may be extens ive i n  certa i n  ci rcumstances .  

Ou r  Boa rd i s  a u d ited annua l ly by Brady Ma rtz and Associates and th is a ud it i s  sha red wit h the 

state . Cu rrent ly  our Board has a reserve of a l itt le  ove r two yea rs of fu nd i ng. Our Boa rd has  

been  a nd  cont i n ues to  fu l ly fu nd the  North Da kota P rofess iona l  Hea lth P rogram (N DPHP )  wh ich 

th i s  body p ut i nto l aw on August 1, 2013 .  ( N DCC Chapter 43- 17 . 3 ) .  Our Board has a pol i cy in 

p l a ce that states at least one year  of operat i ng expenses i s  held i n  reserve to hand l e  a ny 

u n a nt ic ipated l it igat ion fees the Board m ay i ncu r .  Beca use l i cens ing  fees gene rated by the  

Boa rd va ry and the fact that  the Boa rd i s  fu l ly fu nd i ng  anothe r  entity, h av ing a rese rve i s  a good 

conservative p l a n .  I wou l d  recommend that ou r Board be exempt from the req u i rements of 

th i s  b i l l  or in the  least be a l lowed a m i n imum of t h ree yea rs of rese rves .  I t  i s  u nc lear  wh at 

wou l d  happen  if  ou r  reserves were tran sferred and  we incu rred l ega l fees beyond the fu nds  we 

had  ava i l a b l e  to us .  Our  Boa rd shou ld  not be put in a p l ace to have to ask  the state for fi nanc ia l  

h e l p .  

I wou l d  a l so l i ke t o  point out that it appea rs that t h i s  B i l l  a s  i t  app l ies t o  our  Boa rd may h ave 

con st itut ion a l  i ssues .  North Dakota Const itut ion Art ic le X Sect ion 12 specifica l ly exempts our  

Boa rd from hav ing  to  deposit the  fee i n come i nto the Genera l  fund .  I f  we a re exempt from the 

Genera l  F u nd ,  it appears the Legis l at ive Body wou l d  not h ave access to  ou r  fu nds  for tra nsfe r 

i nto the  Legacy fund .  

I wou l d  req uest that t h i s  B i l l  not be passed a s  written .  We  wou l d  recommend  that th i s  

Com mittee str i ke the under l ined sect ion on page two begi n n i ng on l i n e  10. I f  th i s  i s  not 

acceptab l e  to the Committee, we wou l d  req uest that the North Dakota Boa rd of Medici ne  be 

exem pt from the requ i rements of th is B i l l .  In th e event th is committee chooses to pass t h i s  b i l l  

without exempt ing ou r  Boa rd we wou l d  request that the North Dakota Boa rd of  Med ici ne be  

1 
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a l l owed to ho ld  i n  rese rves a m i n imum of at least th ree yea rs of its a n n u a l  budget to p revent 

the need to come to the state to seek fi nanc ia l  ass istance for u nexpected expense .  

2 

• 

• 



• 

• 

• 

House Government and Veterans Affairs Committee 

HB 1523 

January 25, 2019 

Testimony of JoDee S. Wiedmeier, Executive D i rector 

North Dakota Board of Ped iatric Med icine  

Cha i rman Kasper and  members of t he  House Government and Veterans Affairs 

Com mittee, my name is JoDee Wiedmeier, Executive D i rector of the North Dakota Board of 

Ped iatr ic Med ic ine .  By statute, the Board is respons ib le for the l icensing  and  regu lation of the 

practice of pod iatry i n  North Dakota . On behalf of the board, which is composed of four 

podiatrists, one  p hysician,  and one pub l ic  member from th roughout the state, I speak in  

opposition to HB 1523. 

Th is  b i l l  has two sections; Section 1 relates to state agencies, departments and 

institutions and Section 2 re lates to occupationa l  and professiona l  boards. I n  summary, th is  b i l l , 

as it relates to th is  board, wou ld requ i re a l l  'unob l igated' and  'un designated' funds of the board 

at the end of the fisca l year  to be deposited into the state's legacy fund .  The board wou ld be 

a l lowed to reta i n  one year of operati ng expenses wh ich wou ld  be determined by averaging the 

previous th ree fisca l years as reported in the financia l  statements. 

F i rst, it shou ld  be noted that the board is funded solely by the app l icat ion and l icensure 

fees col lected by the board from its l icensees. The board does not receive any separate fund ing 

from the state. As set forth in  the statute (NDCC 54-44-12) a board may open an  account at a 

bank  of its choosing, deposit the fees it receives, and  pay its authorized expenses from this 

accou nt. It fu rther  specifica l ly states on Page 2, Li ne 8 - 10, that a l l  money i n  th is  account is 

appropriated for the use of the occupationa l  and p rofessiona l  board .  This d iffers from a state 

agency or i nstitution which is funded through the state's budget. An agency wou ld receive 

genera l  taxpayer money, and if the appropriated funds a re not used, it may be appropriate to 

retu rn those funds back to the state fund .  However, the occupationa l  and  p rofessional boards 

a re funded d ifferently and shou ld not be inc luded i n  th is  b i l l .  I f  it is deemed necessary that any 
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add it iona l  money accrued by the board shou ld be 'retu rned' somewhere, it should be returned 

to the board's l i censees, not to the state . However, the board is not advocat ing this position, 

merely not ing that it wou ld be a more appropriate. 

Although the podiatry board is a sma l l  board, regu lati ng about 40 l i censed podiatrists in 

the state inc lud ing th ree residents, our duty to the state and to the pub l ic  is no less important. 

The boa rd had  been consistently operating i n  the red unt i l  it was a l lowed to increase its fees in 

2015. Our  gross revenue for the past few years has  now hovered right a round $28,000.00. Our  

expenses, however, have varied greatly i n  the last severa l years from as low as $17,000.00 one  

yea r to  a lmost $30,000.00 in  another. With such a sma l l  budget, even somewhat m inor th ings 

can be  b ig i n  terms of financ ia l  impact. Such th ings l i ke the legislative session, admin istrative 

ru le  amendments, website updates, and software pu rchases, a l l  which don't necessari ly happen 

yearly, can h ave a l a rge impact the board's bottom l ine .  Th is b i l l  wi l l  not a l low the board to 

"save" funds  from one year to the next in order to accommodate those more 'expensive' yea rs .  

The b iggest unknown expend itu re from year to year is the amount the board wi l l  h ave 

to expend for investigation and prosecution of compla ints received by the board .  The board 

does not know how many compla ints wi l l  be received or the extent of the financi a l  impact of 

those comp la i nts. Some compla ints may be read i ly d ism issed without m uch i n  way of cost; 

others however, can requ i re expansive and expensive investigation, lega l fees, h i ring of experts, 

heari ngs and  appea ls .  If the board is requ i red to turn over a l l  of its excess funds yearly to the 

state's legacy fund, it  wi l l  not be ab le to be financ ia l ly responsib le by ma inta in ing a reserve fund 

of its own. Th is  is a very rea l  concern for th is  board due, in  part, to its h i story. 

The podiatry board was faced with a financia l  crisis when it cam e  to the legislatu re in 

2001 looki ng  for a way to pay its expenses. The board had been in  a grue l i ng lega l battle with a 

podiatrist .  I was not with the board at the t ime, so I am  not ab le to speak to the specifics, but 

there had been compla ints, an  extensive investigative process, heari ngs, appea ls  and even a 

trip to the state Supreme Cou rt. I n  the end, the board preva i led and  the pod iatrist was 

sanctioned . However, the case basical ly bankrupted the board .  I n  o rder to keep the board 

function ing, it came before the legis lature asking for a $50,000.00 loan .  From my 
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understand ing, a s ituation such as this had not been seen before and the legis latu re wasn't 

qu ite su re how to h and le it. I n  the end, N DCC 43-05-16.8 was enacted which a l lowed the board 

to obta in  a loan for l it igation expenses incurred whi l e  the board was performing its duties and 

a l l owed it to tem pora ri ly raise l icensure renewa l fees for pod iatrists above the statutory l im its 

u nt i l  the loan  was pa id  off. 

The board, over the last coup le of years, has  fin a l ly been ab le  to start sett ing as ide some 

excess funds  to work toward accumu lating a viab le reserve fund  in  order to make sure it does 

not fi nd  itself i n  that situation aga in .  By passing HB 1523, it wou ld remove the ab i l ity of the 

board to h ave its own reserve fund  that cou ld  be accessed when needed and may put it and 

other  boards i n  the same fi nancia l  crisis. 

If t h is b i l l  wou ld pass, the board is fu rther  concerned with how the average yearly 

expenses wi l l  be determined .  Page 2, Line  17, states that this information wi l l  be obta i ned by 

the aud ited fi n anc ia l  statements; however, due  to the fact that the board's annua l  revenue is 

be low $200,000.00, the board is on ly requ i red to fi le  an annua l  report with the state aud itor. 

Th is  a nnua l  report is  very structu red and does not p rovide a way for the board to i nd icate if 

funds  (above the average yearly operating expenses) a re 'designated' for a certa in futu re 

pu rpose. 

In summary, the board feels that Section 2 re lat ing to occupationa l  and p rofess iona l  

boards shou ld  be removed from this b i l l  due  to the way the board is  funded.  It puts the board in 

a detrimenta l fin anc ia l  position due to the extreme fluctuat ions that can occur i n  yearly 

expenses depend ing l a rgely on compla ints received by the pub l ic  which cannot be foreseen or 

antic i p ated, and further does not provide a way for the board to h ave its own reserve fund .  

Tha n k  you for you r  consideration . 
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Representatives B .  Koppelman, Delzer, Dockter, Kading, Kasper, K Koppelam, Marscha l l, M .  Ruby, 
Schobinger and Sentors O Larsen, Unruh 

For the record my name is Clark Coleman I am a producer from Bismarck ND and I serve on the 
North Dakota Oi lseed Council . 

I am here today to testify in  opposition to HB 1523. 

The ND oilseed council consists of a part time office position and 14 volunteer board 
members which are elected from their ND peers and 3 appointees from the Governor' s Office to 
represent the grower' s  interests and make wise decisions to benefit each respective crop. 

The North Dakota Oilseed Council has reported to a joint session of the House and 
Senate Agriculture Committees regarding our financials and program efforts for the current 
biennium and plans for the upcoming biennium. These reports have included our audit report 
from the State Auditor' s Office, annual reports, written updates and time for questions from the 
.-\griculture Committee members. 

The check off dollars from our commodities, sunflower, canola, flax, and safflower are 
spent in the following areas, production research, crop protection, domestic promotion, foreign 
market development and grower information. These dollars are not general tax fund dollars but 
are collected specifically for programs related to the crop they are assessed on. There is no "one 
size fits all" approach. Each commodity is as unique as the products they are in existence to 
promote, market, research and educate consumers and producers about. Our producers would not 
approve of their promotion assessments being used to subsidize the Legacy Fund and 
unfortunately that could also lead to producers electing to refund their oilseed assessment which 
would be detrimental to our industry. It is these" unintended consequences" that cause us to 
oppose this bill. Let us continue to do the best job we can at promoting our commodities for the 
benefit of our North Dakota Oilseed Producers . 

, \(._ 

� 
The North Dakota Oilseed Council does not support HB 1 532 .  We respectfullf;hat HB 

C:) 1 53 not pass. 

Thank you for the opportunity to speak with you today. 
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constitution .  The proceeds of such tax sha l l  be used to indemn ify the owners of g rowing crops /-.J-S . j C)  
aga inst damages b y  ha i l ,  provided that lands used exclus ively for pub l ic  roads ,  rights of way of 
common carriers ,  min i ng ,  manufactu ring or pastu rage may be exempt from such tax. 

Section 8. The leg is lative assemb ly sha l l  pass all laws necessary to carry out the 
provis ions of th is  a rt ic le . 

Section 9. The leg is lative assembly may provide for the levy of a tax upon lands with in  the 
state for the purpose of creati ng a fund to i nsure the owners of growing  crops aga inst losses 
by ha i l .  The leg is lat ive assembly may class ify lands with in  the state , and  d iv ide the state i nto 
d istricts on such bas is as sha l l  seem just and necessary, and may vary the tax rates i n  such 
d istricts in accordance with the r isk, i n  o rder to secure an equ itab le d i stri but ion of the burden of 
the tax among the owners of such lands.  

Section 1 0. 
1 .  U pon the adoption of th is amendment to the Constitution of the State of North Dakota 

there sha l l  be annua l ly levied by the state of North Dakota one mi l l  u pon a l l  of the 
taxab le  property with i n  the state of North Dakota wh ich , when co l lected , sha l l  be 
covered i nto the state treasury of the state of North Dakota and p laced to the cred it of 
the No rth Dakota state med ica l center at the un ivers ity of North Dakota ; said fu nd 
shal l  be expended as the leg is latu re shal l  d i rect for the deve lopment and 
maintenance necessary to the effic ient operation of the sa id North Dakota state 
med ical center. 

2 .  Th i s  amendment sha l l  be  self-executi ng ,  bu t  leg is lation  may be enacted to faci l i tate 
its operati on .  

Section 1 1 .  Revenue from gaso l i ne and other motor fuel  excise and  l icense taxation , 
motor vehicle reg istration and l i cense taxes ,  except revenue from aviation gasol ine and 
uncla imed aviat ion motor fuel  refunds and other  aviat ion motor fuel excise and l icense taxation  
used by a i rcraft ,  after deduction of  cost of  admin istrat ion and co l lect ion authorized by 
leg is lative appropriat ion on ly, and statutory refunds ,  shal l  be appropriated and used sole ly for 
constructio n ,  reconstruction , repa i r  and maintenance of pub l ic  h ighways , and the payment of 
obl igations incu rred in the construction , reconstruction , repa i r  and maintenance of pub l ic  
h ighways . 

Section 1 2. 
1 .  Al l  pub l ic  moneys , from whatever source derived , sha l l  be pa id over monthly by the 

pub l ic  offici a l ,  employee,  agent ,  d i rector, manager, board , bureau ,  or  i nstitut ion of the 
state receiv i ng  the same , to the state treasu rer, and depos ited by h im to the cred it of 
the state , and sha l l  be paid out and d isbursed on ly pursuant to appropriation fi rst 
made by the leg is lature ;  provided , however, that there is hereby appropriated the 
necessary fu nds requ i red i n  the fi nanc ia l  transactions of the Bank  of North Dakota , 
and requ i red for the payment of losses, du ly approved , payab le from the state ha i l  
i nsurance fu nd ,  state bond ing fund , and state fire and tornado fund ,  and requ i red for 
the payment of compensation to i nj u red employees or death c la ims ,  du ly  approved , 
payab le  from the workmen's compensation fund ,  and requ i red for authorized 
i nvestments made by the board of u n ivers ity and school l ands ,  and requ i red for the 
fi nancia l  operations of the state mi l l  and elevator association , and  requ i red for the 
payment of i nterest and pr incipa l  of bonds and other fixed ob l igat ions of the state , 
and requ i red for payments requ i red by law to be paid to benefic iar ies of the teachers' 
i nsurance and  reti rement fund ,  and requ i red for refunds made under  the provis ions of 
the Reta i l  Sa les Tax Act , and the State I ncome Tax Law, and the State Gasol ine Tax 
Law, and  the Estate and Success ion Tax Law, and the income of any state institut ion 

Page No. 2 
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derived from permanent trust funds ,  and the funds  a l located u nder  the law to the 
state h i ghway department and the various counties for the construct ion , 
reconstruction ,  and maintenance of pub l i c  roads .  

Th is  constitut ional amendment sha l l  not be construed to  apply to  fees and 
moneys received i n  connection with the l icens ing and  organ izat ion of  physicians and 
su rgeons ,  pharmacists , dentists , osteopaths ,  optometrists , embalmers ,  barbers, 
lawyers , veterinarians ,  nurses , ch i ropractors , accountants , a rch itects , ha i rdressers, 
ch i ropod ists , and other s imi larly organ ized , l icensed trades and profess ions ;  and this 
constitut iona l  amendment sha l l  not be construed to amend or repeal  exist ing laws or 
Acts amendatory thereof concern ing such fees and moneys .  

2 .  N o  b i l l s ,  c la ims , accounts , o r  demands aga inst t h e  state o r  any county o r  other 
pol it ical subd iv is ion shall be aud ited , a l lowed , or pa id u nt i l  a fu l l  itemized statement in  
writ i ng  sha l l  be fi led with the officer or officers whose duty it may be to aud i t  the 
same , and then on ly upon warrant d rawn upon the treasurer of  such funds by the 
proper officer or officers . 

3 .  Th i s  amendment sha l l  become effective on J u ly 1 ,  1 939 .  

Section 1 3. The state may issue or  guarantee the payment of bonds ,  provided that a l l  
bonds i n  excess of two mi l l ion dollars sha l l  be secu red by fi rst mortgage u pon real estate in  
amounts not to exceed sixty-five percent of  its va lue ;  or u pon  real and personal property of 
state-owned ut i l i t ies , enterprises ,  or industries , in amou nts not exceed ing  its va lue ,  and 
provided further, that the state shall not issue or guarantee bonds u pon property of 
state-owned ut i l i t ies ,  enterprises , or industr ies i n  excess of ten mi l l ion do l lars .  

N o  fu rther i ndebtedness sha l l  b e  incurred b y  the state u n less evidenced b y  a bond issue ,  
wh ich  sha ll be authorized by law for certa i n  pu rposes , to  be clearly defi ned .  Every law 
authoriz ing a bond issue sha l l  provide for levyi ng an annua l  tax, or make other  provis io n ,  
suffic ient t o  pay  t he  in terest semiannual ly, and  the princ ipa l  with i n  th i rty years from the date of 
the issue of such bonds and sha l l  specia l ly appropriate the proceeds of such tax, or of such 
other provis ions to the payment of said pr incipal and i nterest, and such appropriat ion sha l l  not 
be repealed nor the tax or other provis ions d isconti n ued u nti l such debt ,  both pri nc ipal  and 
i nterest, sha l l  have been paid . No debt i n  excess of the l imit named here i n  shal l  be incu rred 
except for the pu rpose of repe l l i ng i nvas ion , suppress ing i nsu rrection ,  defend ing the state i n  
time of  war or  to  provide for the  pub l i c  defense i n  case of  th reatened hosti l i t ies .  

Section 1 4. 
1 .  Notwithstand i ng any other provIs Ion i n  the constitution ,  and for the purpose of 

promoting  the economic growth of the state , the development of its natu ra l  resources ,  
and the prosperity and welfare of i ts  people , the state may issue bonds and use the 
proceeds thereof to make loans to privately or cooperative ly owned enterprises to 
p lan , construct, acqu i re ,  equ ip ,  improve , and extend faci l i t ies for convert ing n atura l  
resou rces i nto power and generati ng and transmitti ng such power, and to acqu i re real  
and persona l  property and water and minera l  r ights needed for such faci l it ies . 

2 .  The state may issue genera l  ob l igation bonds for th is  pu rpose to an  amount wh ich , 
with a l l  outstand ing general  ob l igat ion bonds ,  less the amount of a l l  money on hand 
and taxes i n  process of  col lect ion wh ich are appropriated for the i r  payment ,  wi l l  not 
exceed five percent of the ful l  and true value of a l l  of the taxab le property in  the state , 
to be ascerta i ned by the last assessment made for state and county purposes: but 
noth ing  here i n  shal l  i ncrease or d imin ish  the l imitations estab l ished by other  
provis ions of  the constitut ion on the amount of  bonds there in  authorized to be issued . 

3 .  The  state may also issue revenue bonds for the purpose of provid ing part or a l l  of the 
funds requ i red for any project undertaken under  subsection 1 ,  payab le solely from 
sums rea l ized from payments of pr inc ipa l  and i nterest on money loaned for such 
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Testimony of 

Deana Wiese, Executive Director 

North Dakota Ethanol Counci l  

In Opposition to HB  1523 

January 25, 2019 

Cha i rman  Kasper a nd Members of the Comm ittee, 

My name  is Dea na  Wiese and I am the execut ive d i recto r of the North Da kota Etha no l  Counci l  ( N DEC) .  

a m  here today to oppose HB 1523, which wou ld  req u i re state agencies, i nc lud i ng NDEC, to deposit unob l igated 

a nd undesignated fund  ba la nces ove r the ir  annua l  expenses i nto the Legacy Fund .  

The  No rth  Da kota Ethano l  Counc i l  was esta b l ished i n  2009 by  the  North Dakota State Legis latu re to  fu nd 

resea rch, ed ucat ion p rograms, promotion and ma rket deve lopment efforts .  The Cou nc i l  is made up  of 

representatives from the five North Da kota ethano l  p la nts. Each p la nt contri butes th ree one-hund redths of one 

cent pe r ga l l on  prod uced, which is subm itted i n  q u a rterly payments to the North Da kota Etha no l  Counc i l .  

The No rth  Da kota Etha nol  Counc i l  opposes th is  b i l l  for seve ra l reasons .  F i rst, i t  encou rages ra ndom 

spend ing a s  to ensu re assessment do l l a rs go towa rds industry promotion, rather tha n strategic spend ing to 

ensure va l uab l e  p rojects. Second, a reserve is needed as N DEC receives assessments from on ly five 

contri buto rs, a nd a refund  provis ion is inc luded in statue.  N DEC's annua l  revenue has ra nged from $110,000 to 

$212,000, a nd the a ssessment from each of the five p la nts ra nges from $20,000-$50,000 a n n ua l ly . Shou ld  one, 

o r  more, of the p la nts dec ide to refund its assessment or expe rience a prod uct ion decrease fo r a ny reason, 

NDEC's operat ing revenue  wou ld be cut sign ifica ntly. N DEC is not working to bu i ld its rese rve, but instead uses 

the savings fo r specia l projects and unp lanned expend itu res .  Fo r examp le, N DEC recently i n it iated a m u lt i-yea r 

rad io promotion effo rt that was not antic i pated i n  its annua l  budget a nd workp l an .  

N DEC has  a n  Operat ing Rese rve Pol icy i n  p lace stat ing :  

The North Dakota Ethanol Council has a goal to maintain a fund balance estimated to be equal to a 12-

month operating budget in addition to any long-term liabilities the council has previously incurred. 

For these reasons, we encou rage a Do Not Pass recommendat ion on H B  1523 .  I 'd be ha ppy to answer a ny 

q uest ions .  

1 605 E. capitol Avenue 
PO Box l 09 1 • Bismarck, rm 58502 

70 1 .355.4458 • 70 1 .223.4645 (fax) • www.ndethanol .org 



HOUSE GOVERNMENT & VETERANS AFFAIRS COMMITTEE 

FRIDAY 8:oo AM, JANUARY 25, 2019 
FORT UNION ROOM, STATE CAPITOL 

TESTIMONY PRESENTED BY RITA SOMMERS, EXECUTIVE DIRECTOR 
NORTH DAKOTA BOARD OF DENTAL EXAMINERS 

HB 1523 - OPPOSITION 
RELATING TO STATE AGENCY FUND BALANCES 
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Good morn i n g  C h a i rman  Ka sper a n d  mem bers of the Com m ittee,  I a m  Rita 

Sommers ,  Executive D i rector of the North Da kota Boa rd of Denta l Exa m iners 

( N D B D E )  a n d  a m  here to speak  i n  oppos it ion to H B  1 5 2 3  a n d  p ro pose a n  

a m e n d ment .  H B  1 52 3  i n terferes with the reg u lat ion o f  t h e  denta l  p rofess ion by 

rem ovi n g  boa rd 's economic  prepared n ess for l it igat ion d u ri n g  d isci p l i n a ry a ctions .  

An u n p lea sa nt  rea l ity of  a n  occu patio n a l  boa rd 's d uty i n  the i r  m a n date to  protect 

the p u b l ic is that  d ifferences of op in ions  between a Boa rd a n d  l icen sees in errant  or  

dev ious  behav ior  sometimes req u i re l it igat ion and i ts  a ssoc iated l eg a l  expenses . 

S u c h  c i rc u m sta n ces ca n ,  u pon occas ion ,  resu l t  i n  extended leg a l  a ct i ons  that  prove 

to be ex pen s ive,  with boards bea ri n g  costs re lated to reso lv i ng  such  matters . 

A lth o u g h  l it i gat ion  h a s  proven to be a powerfu l too l to motivate a d h e rence to laws 

a n d  ru les ,  fu n d s  n ecessa ry to protect the p u b l i c  v ia  leg a l  e n co u nters must be 

ava i l a b le u n d e r  these c i rcumsta nces . Such  is  the case w ith  m a n y  if not a l l  

occu pat io n a l  a n d  p rofess iona l  boa rds .  

I m p lementi n g  a so u n d ,  worka b le bud get req u i res c lose ly  m o n itori n g  a l l  revenue 

sou rces ( l i cen s i n g  fees) and expenditu res with the ability to respond to any major 

variances from projections. H B  1523  sets the t h res ho ld  fo r the  b a l a n ce of fu nds 

he ld by the  Boa rd of Denta l Exam iners so low that  it  is  co n ceiva b le  that  one 
l l P a g e  
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eg reg ious  l eg a l  batt le  co u ld eas i ly  d a mage  the fi na nc ia l i nteg rity o f  t h e  boa rd or  

prevent the  boa rd 's a b i l i ty to ca rry out  its m a n d ate to  ca rry d isc i p l i n a ry a ct ions  to 

com p l et ion . It  h a s  been t h e  N D BDE l o n g  sta n d i n g  po l i cy to m a i nta i n  so u n d  fi n a n c ia l 

m a n a g ement  by reserv i n g  1 . 5  t imes its avera g e  a n n u a l  reven u e  i n  cert ificates of 

d e posit  a n d  l i q u i d  assets to fa c i l itate res i l ience needed to m eet potent ia l u nforeseen 

fi n a nc ia l needs re lated to d isc i p l i n a ry a ctio n s .  These g u a rded  fu n d s  a re d es ig n ated 

a n d  reserved fo r u n a n ti c i pated l it i gat ion  or  short fa l l s .  In the o p i n i o n  of the  

N D BDE,  fa i l i n g  to  m a i nta i n  reserves des ign ated fo r l it i ga t ion  wou ld  be fisca l ly 

i rrespon s i b l e .  

H B  1 5 23 attem pts a " o n e  s ize fits a l l " a p p roach i n  d eterm i n i n g  fu n d s  he ld  by 

occu pation a l  a n d  p rofess ion a l  boa rd s .  It i s  short s ig hted to fi n a nc i a l ly h a n d cuff 

occu pati o n a l  boa rd s  a n d  leave them i n ca pab le  of m a n a g i n g  expen ses req u i red for 

p ro longed ,  expens ive l eg a l  d isc i p l i n a ry act io n s .  H B  1 5 2 3  w o u l d  co m p rom ise the 

a b i l i ty of the  Boa rd to p rotect the  p u b l i c .  

T h e  Boa rd encou ntered a d isc i p l i n a ry act ion a bout  1 0  yea rs a g o , i n  w h i c h  it 

p reva i l ed ,  but w h ich  res u lted in su bsta nti a l  leg a l  fees .  U n a b l e  to sett le  the 

com p la int  by m u tu a l  a g reement w ith the l i censee, it beca m e  necessa ry to i n c u r  

costs re lated t o  a d d ed boa rd hea ri n g s ,  leg a l  ex penses re l a ted  t o  a h ea ri n g  b y  a n  

a d m i n istrat ive j u d g e  i n  a d d it ion  to l ega l  costs re l ated t o  d istr ict cou rt a n d  N D  

S u p reme Co u rt hea ri n g s .  Two yea rs a g o, contentious  a n d  s i m u lta n e o u s  d isc i p l i n a ry 

actions  from a corporate p ra ct ice perta i n i n g  to t h ree l i ce n sees occu rred . 

Fo rtunate ly t h i s  t ime,  the  Boa rd ,  wo rki ng  thro u g h  its l eg a l  rep rese ntation ,  was 

2 1 P a g e  
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su ccessfu l i n  avert ing  a pro longed leg a l  a ct ion ,  i n stea d reach i ng  a sett lement 

a g reement  w ith  the  g ro u p .  H owever, had  t h i s  n ot been t h e  case,  treb le  l eg a l  costs 

wo u l d  l i ke l y  h a ve been i ncu rred wh ich wou l d  have potentia l l y d i m i n is h  a cc u m u lated 

reserves s ig n i fica nt ly .  It is  fo r th is  reason the Boa rd ' s  fi n a nc ia l po l icy is to 

m a i nta i n  suffi c ient  reserves to manage u nfo reseen expen ses re lated to d isc i p l i n a ry 

a cti o n s . Boa rd s  s h o u l d  be perm itted to cover operati n g  expen ses w h i l e  m a i nta i n i ng  

reserves that  p rotect the  boa rd from u n i nten d ed co n seq uences of HB  1 52 3 . 

Th e re i s  n o  d o u bt that  other boa rds have had  s i m i l a r  events . S i m i l a r  leg is lat ion has  

h a p pened  t h ro u g hout  the cou ntry, the im petus  fo r s im i l a r  l eg is lat ion  based on 

budgeta ry s h o rtfa l l s .  Th e pu rpose of  th i s  b i l l  - to sweep u n ob l i gated and 

u nd es ig n ated ba l a n ces of boa rd 's operati n g  fu nds  i n to the leg a cy fu n d  is  merely a 

tax o n  occu pat io n a l  l icen sees wh ich h i n ders if n ot restricts p u b l i c  boa rds  i n  the ir  

d isc i p l i n a ry dec i s ions  and actions .  In  add it io n ,  remov ing  fu n d s  he ld  for th i s  pu rpose 

h a s  potent ia l to resu lt i n  the necessity of s u bsta nt ia l ly i n crease l i cens i ng  fees to 

m a i nta i n  fi n a n c i a l  so lvency of a Boa rd fo l l ow ing  l it igat io n .  E levat ion of l icens ing 

fees wou ld  be co u nterproductive to the idea of attract i ng  p rofess i o n a l s  to  res ide and 

work i n  N o rth Da kota . 

The importa n ce of l icens ing  boa rds' ro le i n  dea l i n g  with com p l a i nts a n d  l it igat ion 

ca n n ot be overstated . Th is b i l l  w i l l  deflect the focu s  of reso l ut ion  of any com p la int  

to  w h ether  o r  n ot Boa rds  have the  p u rse stri n g s  to  enfo rce com p l i a nce with 

statutes a n d  jeopa rd ize Boa rds '  ab i l ity to im pose wa rra nted d isc i p l i n a ry act ion 

p l ac i ng  the p u b l ic a t  fu rther  r is k of h a rm .  

3 I P a g e  
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H B  1 5 2 3  i nterferes with the reg u lat ion  of the denta l  profess i o n  by remov ing  the 

Boa rds econom ic p repared ness for l it ig atio n d u ri ng  d isc i p l i n a ry a ct io n s .  I u rge you 

to vote n o  o n  HB 1 52 3 . 

Atta ched to th i s  testimony  for yo u r  con s iderat ion is a proposed a me n d ment .  

4 1 P a g e  



HOUSE GOVERNMENT & VETERANS AFFAIRS COMMITTEE 
FRIDAY 8 :oo AM, JANUARY 25,  2019 

FORT UNION ROOM, STATE CAPITOL 

PROPOSED AM E N D M E NTS TO HOUSE BILL NO.  1 5 23 

Pa g e  2 ,  l i n e  1 2 , rep l a ce "two h u n d red fifty thousa n d "  with " o n e  m i l l io n "  

Ren u m b e r  a ccord i n g ly 
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Testimony in Opposition to HB 1 523 
House Government and Veterans Affairs 

Chairman Kasper and Members of the Committee, 
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My name is Bonnie Staiger and I represent the ND State Board of Architecture and 
Landscape Architecture . For the past 22 years, our firm (the Staiger Consulting Group) 
has served as the Executive Director Team and provided central office functions for this 
board. I apologize for being unable to testify in person but I have a concurrent hearing. 

I am proud to report that this board has always operated modestly and prudently to keep 
expenses down, licensing fees low, encourage mobility, and avoid any undue or 
bureaucratic regulation. For the past 2 biennia the board has reduced licensing fees as a 
result of the influx of reciprocal licenses for out-of-state practitioners during increased 
opportunities brought by oil activity. We anticipate those numbers will drop as that 
activity has stabilized. 

We oppose the new language proposed in Section 2 (NDCC 54-44- 1 2) because it could 
put this board in a position of being unable to keep reserves to fund litigation during an 
enforcement lawsuit. 

As a result, we request a Do Not Pass recommendation on HB 1 523 . Thank you . 
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N DSPLS ADM IN ISTRATIVE OFF ICE 
PO Box 7370 
Bismarck, ND  58507 
Phone: 701 -223-3 1 84 
E-ma i l :  info@ndspls.org 
Website: www.ndspls .org 
Date: January 25 , 20 1 9  

Cha i rman Kasper, Members of the Government and Veterans Affa i rs Committee. 

NDSPLS is made  up of over 340 members, of wh ich  some 122 a re Reg istered P rofess i ona l  La nd Su rveyors, 

who l ive a nd  p ract ice in the State of North Da kota . There a re app rox imate ly 500 Registered La nd Su rveyors 

who a re l i ce nsed to pract ice in ND .  We are l i censed and regu lated by the North Dakota State Board of 

Registrat ion for Professiona l Engineers and Professional Land Surveyors. Our  M i ss ion  a nd objective i s :  to 

u n ite a l l  of the P rofess i ona l  La nd Su rveyors i n  the  State of No rth Da kota;  to e l evate the sta ndards of the 

s u rvey i ng  profess ion ;  to esta b l i s h  bas ic  m i n imum  sta nda rds and requ i rements fo r su rveys; to ass i st in  

p ro m ot i ng l eg i s l at ive a nd educat iona l  p rograms  to imp rove the p rofess i ona l  status of the La nd Surveyor; to 

work i n  cooperat io n  with l oca l ,  county, state, federa l  and  t r i ba l  governments i n  ou r  f ie l d  of endeavor; to upho ld  

a r ig id  code of eth ics ; to str ive to imp rove our  re lat ions  w ith  our  c l i e nts a nd the pub l i c  by do ing  ou r  work with 

p rec i s i on  a n d  i ntegr i ty; a nd to ma i nta i n  a good re l at ion sh i p  between La nd Su rveyors a nd Eng i nee rs. 

The North Dakota Society of Professional Land Surveyors is OPPOSED to House Bill 1523. 

N DSP LS i s  ve ry co ncerned about th is b i l l .  Statute 43-19 . 1 -18 states the fo l l ow ing with regards to registrat ion 

fees :  "the  boa rd sha l l  estab l i s h  reg istrat ion fees  fo r p rofess i ona l  eng ineers, l and su rveyo rs, e ng i neer i nterns, 

a nd  l a nd  s u rveyo r i nte rns  in the amount the board dete rm i nes necessa ry to accomp l i sh  the pu rposes of the 

boa rd as prov ided in th i s  chapter ." Ou r  pos it ion is that o u r  registrat ion fee s  - the fees that we have pa id  - a re 

i ntended fo r the  so l e  p u rpose of the adm in i stra t ion  of the p rofess ion a nd the e nfo rcement of comp l i a nce with 

rega rds to the pract ice of land su rveyi ng and e ng ineer i ng .  F u rthe rmore, the proposed ca p on  the amount of 

fu nds  that  the Boa rd can reta i n  i s  s imply i nsuffi c ient in the event of l it igat ion .  The proposed b i l l  offers no 

cont i ngen cy s hou l d  funds become necessary o n  account of an enforcement issue .  We be l i eve th i s  to be very 

conce r n i ng from the sta ndpo i nt of pub l i c  protect i on .  

N DSP LS's reg istered mem bers have cont i n ua l ly pa id  the i r  regi strat ion fees w i th  the u nderstand i ng tha t  these 

fees  were to be used fo r the adm i n ist rat ion of the Boa rd . F u rthermore, the Boa rd of P rofess iona l  Eng ineers 

a nd  P rofess i ona l  La nd  Su rveyo rs has a lways been  managed with the utmost and  h ighest l evel of fisca l 

respon s i b i l i ty . The Soc iety comp lete l y  supports the Boa rd of Reg istrat io n .  

Therefore, NDSPLS urges a DO NOT PASS on House Bill 1523. 

a ro n  H u m mert, P LS 

Co-Ch a i r  of the Leg i s l a t ive Com mittee 

Nort h  Da kota Soc iety of P rofess iona l  Land Surveyors 
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Good morning, Chairman Kasper and members of the House Government and 
Veterans Affairs Committee. For the record, my name is Julie Ellingson and I 
represent the North Dakota Stockmen's Association, an 89-year-old beef cattle 
trade organization representing 3,000 cattle-ranching families in our state. 

The Stockmen's Association opposes HB 1523 with concerns about what it might 
mean for beef checkoff dollars contributed by North Dakota's ranchers and 
pooled together for the sole purposes of promotion, education and research to 
support the state' s cattle industry. The North Dakota Beef Commission, which 
administers those funds on behalf of the state's cattle producers, would often 

• have ending fund balances within the trigger point of this bill because of multi
year commitments for major research and other projects, and would be forced to 
turn over producers' dollars to the Legacy Fund where it would lose its identity 
and be spent for projects outside its intended mission and outside what federal 
law dictates . 

-

Should funds collected under a federal order with a specific purpose, like the 
beef checkoff program, be allowed to be used in a state for any purpose other 
than those specifically defined in the enabling Federal Act & Order, it would 
jeopardize the "qualified" status of the state commodity group entrusted with 
the collection and use of those funds. If a "qualified" state beef commission like 
North Dakota's was found responsible for this misuse, even if it was because of 
action of the state legislature, the national organization responsible for the beef 
checkoff - in beef's case, the Cattlemen's Beef Board - would be required to 
revoke the qualified status and the full national dollar that the Beef Commission 
has been collecting since 1986 would be diverted entirely to the Cattlemen's Beef 
Board. The 50 cents of each national dollar that has been available for programs 



ff- ' 3  
H- B  15 .:l...°s 
r - 2.S - l °I 

that the Beef Commission determines would instead be added to the Legacy 
Fund and no longer be available. This would account for half of the Beef 
Commission's current budget. 

Additionally, HB 1523 would also raise a question about jurisdiction over this 
entire situation, as the federal dollar overseen by the Beef Commission currently 
must be used in accordance with the Federal Act & Order. While state law 
outlines the purposes and functions of the Beef Commission, federal law is what 
dictates everything related to the assessment, collection, use and oversight of the 
federal dollar the Beef Commission is entrusted with. There is no doubt that the 
Cattlemen's Beef Board, which answers ultimately to the U.S. Department of 
Agriculture, would not approve of funds collected from beef producers for the 
purpose of conducting beef promotion, research and education programs to be 
used by the State of North Dakota through the Legacy Fund. The legal 
ramifications of this for beef could be devastating. 

These unintended consequences must be considered seriously. 

It is also our understanding that the soybean and dairy industries would be 
similarly affected, as their checkoffs are structured similarly. 

North Dakota cattle producers count on the dollars they invest in the checkoff to 
be used for the intended purpose - to help build beef demand. This bill would 
divert those dollars for a different purpose, and the industry would suffer 
serious consequences because of it. 

For these reasons, we oppose HB 1523. 

• 

• 

• 
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Prepared by the Legislative Council staff for 
Representative B. Koppelman 

January 21, 2019 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1523 

Page 1, line 3, replace "section" with "sections 4 . 1-44-03 and" 

Page 1, line 4, after the first "to" insert "funds and" 

Page 1, line 4, after "of" insert "agriculture commodity groups, " 

Page 1, after line 6, insert: 

"SECTION 1. AMENDMENT. Section 4. 1-44-03 of the North Dakota Century 
Code is amended and reenacted as follows: 

4.1-44-03. Agricultural commodity assessments funds - Investment income 
allocation - Purposes and uses. 

1.  Notwithstanding any other provision of law, the state treasurer shall invest 
in accordance with section 21- 10-07 all available moneys in: 

a. The potato fund; 

b .  The oilseed fund; 

C. The dry bean fund; 

d The dry pea and lentil fund; 

e .  The barley fund ; 

f. The soybean fund; 

g .  The corn fund; 

h. The honey fund ; 

i. The turkey fund ; 

j. The milk marketing fund; 

k .  The dairy promotion commission fund; 

I .  The state wheat commission fund; 

m.  The ethanol fund; and 

n. The North Dakota beef commission fund. 

2. The investment of moneys must be made in cooperation with the 
governing body of the respective agricultural commodity entity. The state 
treasurer shall establish rules, in cooperation with the agricultural 
commodity organizations, to be followed regarding the investment of 
moneys in each fund. The state treasurer shall credit twenty percent of the 
investment income derived from each fund to the general fund in the state 
treasury as payment for accounting, printing, data processing, legal, and 
other services when provided without cost by the state to the agricultural 

Page No. 1 19. 1050.02001 
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commodity entity. The state treasurer shall credit eighty percent of the 
investment income derived from each fund to the respective fund. 

� The funds identified in subsection 1 of this section are not subject to the 
fund balance limitations provided in section 54-44-12 and section 2 of this 
Act. The governing body or entity that administers each fund shall 
establish policies regarding the permitted uses of the fund and an 
appropriate fund reserve balance." 

Renumber accordingly 

Page No. 2 19.1050.02001 
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Office of Management and Budget 
January 25, 2019 

Cha i rma n Kasper  a nd  members of the House Government a nd Vete ra ns Affa i rs 
Com mittee, I a m  Joe Morr issette, D i rector of the Office of Ma nagement a nd Budget. I 
a m  here to offe r " eutra est imony rega rd i ng House B i l l  No .  1523 .  The b i l l  wou ld requ i re 
tra nsfe r to the Legacy fu nd  of a ny operat i ng fu nd ba la nce of a n  execut ive bra nch agency 
o r  i n st itut ion if the ba l a nce exceeds $250,000 or  the average a n nua l  expenses of the 
agency o r  i n st itut io n .  Th i s  b i l l  wou ld a l so a pply to account ba l a n ces ma i nta i ned by 
occu pat iona l  o r  p rofess iona l l icens ing boa rds .  I have the fo l lowing concerns rega rd ing 
how th i s  b i l l  cou ld i m pact state agencies and  i n st itut ions, wh ich  I have d i scussed with 
the b i l l  sponsor .  

F i rst, I have conce rns with the  use of the end  of the fi sca l yea r as  the measu rement 
po int fo r fu nd ba l a nces .  Ou r budgeti ng a nd a ppropr iat ions p rocess occu rs on  a b ienn i a l  
bas i s .  Agency spend i ng dec i s ions a re often based on the  b ien n i a l  t ime l i ne, not the 
a nnua l  t ime l i ne refe rred to in th i s  b i l l .  For exa mp le, specia l fu nd  revenues a re often 
va r ia b le  a nd s ubject to fl u ctuat ions based on bus i ness activity. Beca use of th i s  
u nce rta i nty, an  agency may spend conservative ly d u ri ng the fi rst fisca l yea r, putt ing off 
a ny la rge d iscret ion a ry expend itu res from the speci a l  fu nd u nt i l  the second yea r when 
there i s  a c lea re r p i ctu re of the revenues  a nd expend itu res fo r the b ie n n i um .  Th is cou ld 
resu lt in a l a rge ba l a nce a s  of the end of the fi rst fisca l yea r that wi l l  be spent i n  the 
second fisca l yea r .  

A lso of conce rn i s  the fact that for some agencies revenues a re based on  a seasona l  
t ime l i ne tha t  does not co i nc ide with the  fisca l yea r cutoff i n  th i s  b i l l .  Agenc ies such  as  
the Pa rks a nd Recreation  Depa rtment have revenues a nd fu nd ba l ances that wou ld 
l i ke ly be at a h igh  po int when  the fisca l yea r fu nd ba la nce test wou l d  be app l ied . 

I f  the b i l l  refe rred to a n  end  of b ienn i um  rather  tha n end  of fi sca l yea r ba la nce, some of 
these concerns  wou ld be a d d ressed . 

Second ,  I have conce rns  with the fu nd ba la nce l im itat ion itse lf fo r some fu nds .  Th is  
cou ld be p rob lemat ic for 0M B and ou r Centra l Services D iv is ion ,  as  we l l  as  other  
ente rp r ise fu nd  act iv it ies i n  other  agenc ies .  These types of  ente rpr ise activit ies operate 
much  l i ke a p rivate bus i ness . For exa mp le, ou r  Centra l Dup l icat ing ope rates ent i re ly on 
the revenue  it generates by p rovid i ng services to other  state agenc ies .  It rece ives no 
other  revenues a nd no  gene ra l  fu nd a ppropriat ion .  The i r  fu nd ba la nce provides a cash 

\ 
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flow cush ion to a l low them to pay fo r ongo ing operat ing expenses a nd sa la r ies th rough 
fl uctuat ions i n  revenue .  However, the i r  fund is a l so used to accu m u late money for 
equ i pment rep l acements .  The t im i ng of an  equ i pment rep l acement cou ld resu lt i n  a 
fu nd ba la nce that tempora ri ly exceeds the th ree-yea r ave rage refe rred to i n  th i s  b i l l  a s  

• moneys a re accu mu lated pr ior  to a majo r pu rchase that d id not ta ke p l ace i n  the pr ior  
th ree yea rs . 

F i na l ly, I wa nt to poi nt out that i n  the case of state agenc ies, a l l  s pec ia l fu nds  a re s ubject 
to review th rough the exist i ng budget a nd appropriat ion p rocess . For eve ry agency with 
a fu nd from wh ich they rece ive an a ppropriat ion, the fu nd i s  reviewed a nd a na lyzed 
through the execut ive and  leg is lat ive budget process .  As pa rt of the executive budget 
docu ments, specia l fu nd statements a re provided to leg is l at ive a pp ropriat ions 
comm ittees for a l l  speci a l  fu nds  from wh ich appropriat ions a re made .  The statement 
shows estimated revenues a nd expenses fo r both the cu rrent b ie n n i um  a nd  the 
upcom i ng b ie n n i um, as  we l l  a s  estimated beg i nn i ng a n d  end i ng ba la nces .  When 
ba la nces seem excess ive, leg is lat ive a ppropriat ions a re adj u sted . For  spec ia l fu nds  with 
conti n u i ng a ppropriat ions, the budget i nformat ion i nc l udes a s im i l a r  statement that 
covers fou r  fu l l  b ien n i ums .  

M r . Cha i rman  a nd com m ittee mem bers, th i s  conc l udes my testimony. I e ncou rage you 
to cons ider  amendments to House B i l l  1523 to add ress these a reas  of concern .  I wou ld 
be happy to a nswer a ny questions .  • 
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Sixty-sixth 
Legislative Assembly 
of North Dakota 

Introduced by 

HOUSE B ILL NO. 1 523 

Representatives B. Koppelman, Delzer, Devlin, Dockter, Kading, Kasper, K. Koppelman, 
Marschal l ,  M. Ruby, Schobinger 

Senators 0 .  Larsen, Unruh 

1 A BILL for an Act to create and enact a new section to chapter 54-27 of the North Dakota 

2 Century Code, relating to the operating fund balances of state agencies, departments, and 

3 institutions; to amend and reenact seotionsections 4.1-44-03, 4.1-52-11, 4.1-72-07, and 

4 54-44-12 of the North Dakota Century Code, relating to funds and accounts of agriculture 

5 commodity groups, occupational and professional boards, associations, and commissions, and 

6 to provide an effective date. 

7 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

8 SECTION 1. AMENDMENT. Section 4.1-44-03 of the North Dakota Century Code is 

9 amended and reenacted as fol lows: 

1 0  4.1-44-03. Agricultural commodity assessments funds - Investment income 

1 1  allocation - Purposes and uses. 

1 2  1. Notwithstanding any other provision of law, the state treasurer shal l  invest in 

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

accordance with section 21-10-07 a l l  available moneys in: 

a .  The potato fund; 

b. The oilseed fund; 

C. The dry bean fund; 

d. The dry pea and lentil fund; 

e. The barley fund; 

f. The soybean fund; 

g .  The corn fund; 

h. The honey fund; 

i .  The turkey fund; 

j . The milk marketing fund; 
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k. The dairy promotion commission fund ; 

I .  The state wheat commission fund ; 

m. The ethanol fund ; and 

n. The North Dakota beef commission fund . 
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2. The investment of moneys must be made in cooperation with the governing body of 

the respective agricultural commodity entity. The state treasurer shall establish rules, 

in cooperation with the agricultural commodity organizations, to be followed regarding 

the investment of moneys in each fund . The state treasurer shall credit twenty percent 

of the investment income derived from each fund to the general fund in the state 

treasury as payment for accounting , printing , data processing , legal, and other 

services when provided without cost by the state to the agricultural commodity entity. 

The state treasurer shall credit eighty percent of the investment income derived from 

each fund to the respective fund . 

3. The funds identified in subsection 1 are not subject to the fund balance limitations 

1 5  provided in section 54-44-12 and section 4 of this Act. The governing body or entity 

1 6  that administers each fund shall establish policies regarding the permitted uses of the 

1 7  fund and an appropriate fund reserve balance. 

1 8  SECTION 2. AMENDMENT. Section 4.1-52-11 of the North Dakota Century Code is 

1 9  amended and reenacted as follows: 

20 4.1-52-11. Seed department fund - Continuing appropriation. 

2 1  
22 
23 
24 
25 
26 

1. The seed commissioner shall forward all moneys received under the chapters over 

which the commissioner has authority to the state treasurer for deposit in a special 

fund known as the seed department fund . All moneys in the seed department fund are 

appropriated on a continuing basis to the seed department to carry out its statutory 

and regulatory obligations. The seed department fund is not subject to the fund 

balance limitations provided in section 54-44-12 and section 4 of this Act. 

27 2 .  The seed commissioner shall approve all expenditures made pursuant to the chapters 

28 
29 

over which the commissioner has authority and shall document the expenditures at the 

time and in the manner required by the office of management and budget. 

30 3. The seed commissioner shall provide a report to the house and senate appropriations 

31  committees of the legislative assembly, at the time and in the manner directed b y  the 
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1 

2 

3 

4 

chairmen of the comm ittees. The report must contain a summary of the department's 

activities during the current biennium and a statement of revenues and expend itures 

for the ensuing biennium . 

4. At the d irection of the seed commission, the state treasurer shall invest all available 

5 moneys in the seed department fund . The state treasurer shall cred it twenty percent of 

6 the investment income to the general fund and the remaining eighty percent of the 

7 investment income to the seed department fund . 

8 SECTION 3. AMENDMENT. Section 4. 1 -72-07 of the North Dakota Century Code is 

9 amended and reenacted as follows: 

1 0  4.1-72-07. Collection of fees - Continuing appropriation. 

1 1  The North Dakota stockmen's association shall forward all moneys received under this title 

1 2  to the state treasurer for deposit in a special fund known as the North Dakota stockmen's 

1 3  association fund . All moneys in the North Dakota stockmen's association fund , together with all 

1 4  income earned on the moneys in the fund , are appropriated on a continuing basis to the North 

1 5  Dakota stockmen's association to carry out i ts statutory d irectives. The North Dakota 

1 6  stockmen's association fund is not subject to the fund balance limitations provided in section 

1 7  54-44- 1 2  and section 4 of this Act. 

1 8  SECTION 4. A new section to chapter 54-27 of the North Dakota Century Code is created 

1 9  and enacted as follows: 

20 Operating fund balances of state agencies, departments, and institutions -

2 1  Limitation - Transfer. 

22 If, at the end of any fiscal yearbiennium, the unobligated and undesignated balance of the 

23 operating fund of  an executive branch state agency, department, or institution exceeds the 

24 higher of two hundred fifty thousand dollars or an amount equal to one-half of the 

25 annualbiennial expenses of the agency, department, or institution, the d irector of the office of 

26 management and budget shall transfer the excess amount of funds from the operating fund to 

27 the legacy fund . For purposes of  this section, an agency, department, or institution's 

28 annualbiennial expenses are the average expenses of the agency, department, or institution for 

29 the trn=eetwo previous fiscal yearsbienniums as reported in the agency, department, or 

30 institution's aud ited annual financial statements. Arty-A fund categorized as an enterprise or 

3 1  internal service fund, as reported i n  the most recent state comprehensive annual financial 
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1 report, and any balance held in a fund due to statutory or contractual requirementsthe following 

2 is not subject to the limitations provided in this section: 

3 
4 

1. Funds held due to a constitutional or statutory provision; 

2. Funds obligated for future projects and expenses; and 

5 3. Funds held due to a contractual requirement or due to pending litigation. 

6 SECTION 5. AMENDMENT. Section 54-44-12 of the North Dakota Century Code is 

7 amended and reenacted as follows: 

8 54-44-1 2. Deposit and disbursement of funds of occupational and professional 

9 boards - Appropriation - Limitation Transfer. 

1 0  All occupational and professional boards, associations, and commissions created by law 

1 1  shall deposit all fees and other moneys received in any bank selected by the majority vote of 

1 2  the governing body of the board , association, or commission. Checks may be d rawn against the 

1 3  bank account, opened pursuant to this section, for the authorized expenditures of the board , 

1 4  association, or commission on the signature or signatures of the person or persons authorized 

1 5  to so act by the governing body. All moneys in accounts opened pursuant to this section are 

1 6  hereby appropriated for the use of the occupational or professional board , association, or 

1 7  commission opening the account. If, at the end of any fiscal year, the unobligated and 

1 8  undesignated balance of an account of an occupational or professional board, association, or 

1 9  commission exceeds the higher of two hundred fifty thousand dollars or an amount equal to the 

20 annual expenses of the entity, the entity shall transfer the excess amount of funds from the 

2 1  account to the state treasurer for deposit in the legacy fundreduce the fees charged by the 

22 entity by fifty percent until the balance of the account is below two hundred fifty thousand dollars 

23 or an amount equal to the annual expenses of the entity. For purposes of this section, an 

24 occupational or professional board, association, or commission's annual expenses are the 

25 average expenses of the board, association, or commission for the three previous fiscal years 

26 as reported in the board, association, or commission's audited annual financial statements. Any 

27 balance held in an account due to statutory or contractual requirementsthe following is not 

28 subject to the limitations provided in this section: 

29 

30 

31  

1. Funds held due to a constitutional or statutory provision; 

2. Funds held pursuant to the provisions of an administrative rule adopted under chapter 

28-32; 
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3. Funds obligated for futu re projects and expenses; and 
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4. Funds held due to a contractual requirement or due to pending litigation. 

SECTION 6. EFFECTIVE DATE. This Act becomes effective August 1, 2021. 
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