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Minutes:                                                 Attachments: 1-7 

 
Chairman Lee: Called the hearing to order on SB 2094.  
 
(0.00-9:00) Bonnie Storbakken: Testified in support of SB 2094. See attachments 1-2.  
 
Senator Anderson: In regards to the letter from the State Medical Board, it mirrors your law 
of which says you have to have that video that is comparable to the evaluation. What some 
people are telling us is that we are the only state that is adopting that policy. Do you have 
any numbers about what other states have done relative to that?  
 
Bonnie Storbakken: I do not have the exact numbers of who is doing what. What I can tell 
you is that I think it’s about 39 states that require a patient licensee relationship. How they all 
define hoe that can come about is different. That is why we look to the model. I can tell you 
that as far as the requirement of a parent licensee relationship, I think that is pretty broad. 
How they define that, I do not know. Minnesota, Montana, and South Dakota do not have 
any special previsions for telemedicine. They don’t have any special language to define it. I 
have spoken with our counterparts and with their responses, we are not sure if that is better 
or worse. So, when we get a complaint, we have to try to fit it in under our current rule 
structure. Under what we have in rule, that is what we would have to do. We would have to 
find how we can do that and the disadvantage of that is that we are not able to provide clear 
direction to our licensees and when it comes time to review some of those complaints, it is 
extra work. We may not have the best tools and our board really believes that this bill has 
the tools that would help clear that up.  
 
Senator Anderson: How do you anticipate that your board is going to govern that practice 
idea that you brought forward? 
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Bonnie Storbakken: Currently, when a complaint comes in and we see somebody who is a 
neurologist that has treated someone for internal stuff, it is far outside of where their training 
is and our board has the ability to say something. We have to look at it so see if it is 
negligence. We have looked at similar complaints with specialists who go outside of their 
specialty and bad results happen which leads to complaints coming to us. I think that was a 
reiteration of what we already do.  
 
Senator Hogan: Do we have any idea what the volume of telemedicine is in North Dakota 
and how much is being practiced today? 
 
Bonnie Storbakken: I don’t have an answer for that. I think some others here might know 
more than me about that.  
 
Senator Roers: I noticed there is some language where you switch from “licensee” to 
“practitioner”. Was that an intentional move? Because I don’t see “practitioner” being defined. 
 
Bonnie Storbakken: I have had to redo the language. 
 
Senator Roers: Do you feel that having them strictly within this section could limit the scope 
of who could do telemedicine or will those groups also need to define it in their section? I just 
worry that now we are going to create 5 times the code than maybe putting it in a larger 
section that could apply to a larger group.  
 
Bonnie Storbakken: One of the major statements in opposition to this bill is the lack of 
broadness in the State of North Dakota. I have included materials in my testimony for you 
about that topic.  
 
Chairman Lee: Enable us on what your further attachments are please. 
 
Bonnie Storbakken: I have given you a current rule. The historical documents are the 
packets that were submitted to the administrative rules committee. After that, I have provided 
copies of other law such as the parody law for payment regarding telehealth, the medical 
marijuana law where it talks about the glorified patient provider relationship, and the model 
policy from the AMA and the FSMB. I have given you some recent emails that I have received 
as well.  
 
Chairman Lee: Who would like to testify next for SB 2094? 
 
(18:40-23:45) Brenda Miller, Member, Board of Medicine and Licensed Physician: 
Testified in support of SB 2094. See Attachment #3. 
 
Senator Clemens: When you have a new patient before you go to something that is not 
visual, does that occur after the patient has told you that they are comfortable meeting with 
you? How long does that usually take?  
 
Brenda Miller: I think it depends on the nature of the visit but patients usually pick me and I 
hope they would feel comfortable with my recommendations from people in the community. 



Senate Human Services Committee  
SB 2094 
1-9-19 
Page 3  
   

To answer your question, I would say it is right away for the most part. If they didn’t, they 
probably wouldn’t be back.  
(24:50) Chairman Lee: Part of the problem for a lot of patients is the specialty areas. 
Sometimes its 4-5 months before they can get in. Because they don’t want to wait that long, 
they will try to figure out some other way to get it to someone. I am not saying it is a goof 
judgement call, medically. Every place has challenges recruiting and we all know it is 
challenging in the state of North Dakota, especially in rural areas. I think we have to make 
sure services available to the people are going to be appropriately guided in a good way so 
they are going to get good treatment.  
 
Brenda Miller: We have the opportunity in our clinic to have video visits. They can call in 
from anywhere with any device. I realize some people don’t have the technology but I think 
a lot of the specialty cases are important to have the video feed option. My son in 
interventional radiology. His patients come from all over the state and even Montana and for 
them to be able to follow up with him over video and have some nurse from where they are 
check their pulse, that would be invaluable to those patients. So those are some things that 
are falling under the telemedicine that go well within what we are discussing.  
 
Chairman Lee: The importance to be able to follow up is so great, regardless of where they 
are at; especially with chronic disease.  
 
Brenda Miller: I work for Sanford and I have been so blessed with such a supportive system. 
We have a chronic disease management team. After we have established that relationship 
either in person or over video.  
 
Chairman Lee: The gadgets that are available to read blood sugar and able to monitor their 
own responses are incredible. That way people are able to monitor their own situations. I 
love the electronic communication options as well. If I have a question, I can just send it. I 
don’t have to wait for someone to call.  
 
Brenda Miller: It has made my life easier as well because it is easier for doctors to send and 
receive emails.  
 
Chairman Lee: Who would like to testify in favor of this bill next? 
 
(29:16-36:14) Darin Willardson: I have been practicing telemedicine for 4 years. I have seen 
over 7,000 patients. Most of them have been over the phone and telemedicine visits. There 
are a few things I would like to bring to your attention where the intent might be good but you 
might be limiting some of the aspects of what telehealth will be becoming in the future. I 
practice currently in MN but we are branching to different state and one that I would love to 
branch to is ND. One of the things I will bring up is when we practice hospital medicine, we 
would get calls from hospitals with 25 beds or less asking if they would come over to the 
hospital. We would go and we would jokingly call it “dozing for dollars”. Unfortunately, they 
aren’t very busy so we would go there and sleep for 12 hours. We said that there has got to 
be a better way to do this and for me to go cover a hospital and have only one admit, is not 
very efficient. We came up with the tele hospitalist model. What we do now is we have 
hospitalists that cover multiple hospitals at the same time. We make these carts and place 
them in many different hospitals which allows me to sit in one spot while covering 4-5 different 
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hospitals at one time. When a patient come in, they can see a person who practices in a 
higher bed number hospital and they do not have to be transferred out of their small town 
hospital to receive the proper care. This has been shown to be very valuable. The smaller 
hospitals love it and so do the patients. One of the things that I see in this bill that is going to 
be restrictive for that is if you go to page 4, we prescribe controlled substance I the inpatient 
setting. This does not carve out in patient setting so it someone come in and needs their gall 
bladder removed and it is 2 AM, the patient would probably like some pain medicine until the 
surgeon can get there at 6 AM. What I would like to ask of the members here is that if you 
could add on line 21 where it says you can’t provide opioids, please add to the end of the 
sentence, “with the exception of a hospitalized individual or nursing home resident”. In a 
controlled environment, like that, with the proper telehealth equipment, it would be just fine 
to use opioids in this case. I agree that it should be for outpatient. This bill is great but I still 
believe there are some things that would limit what we can do, unintentionally. This would be 
one of them. The other things are, when a patient comes to me, most patients prefer where 
they don’t do a video especially if they are at work. They want to be private. The software I 
use clarifies the patient. They can’t impersonate someone else. Once that happens, then 
when you get on the site, you have to go through a third party to verify that it is you by 
answering various questions. It would be difficult to craft bills like this because what you are 
going to want to do is limit providers that use any kind of email or anything to do this. But 
those of us who use a very safe and robust software to do this, should be allowed to. When 
I do a visit, they know exactly who they are visiting with and I know exactly who I am treating. 
If I give a prescription, it goes to the pharmacy where it is again verified. I think this intent of 
this bill is good but I think you are about to limit North Dakota to something that other states 
are not limiting.   
 
Chairman Lee: That is why we meet every 2 years to update these things. Can you provide 
the remarks that you just made?  
 
Darin Willardson: Absolutely. 
 
Senator Hogan: Are there national standards that you have to comply with or is there an 
infrastructure with a primary way of providing the service? It is a new form of medicine, so do 
you have the national standards and the boards for it?  
 
Darin Willardson: That is what we are addressing now. There are no national standards for 
this and that is what the scary part of all this is. Those that are practicing responsibly, are 
cringing when we see stuff that limits what we can do, not because we are doing something 
wrong, but because other people are doing something wrong. I think it would be better to 
write bills that say you have to have an accredited software that identifies the patient and the 
provider to each other instead of just saying, “you can’t do that”.  
 
Chairman Lee: We want to prevent abuses that are happening out there. 
 
Darin Willardson: That is why we have to be careful on how we craft this. Most of this bill is 
great but I think the inpatient side was sort of forgot about in the part where it is a very 
controlled environment and that is why I asked for that exception.  
 
Senator Hogan: Who accredits your software and are there very many of them?  
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Darin Willardson: It is up to the individual people providing this software to make sure their 
software is robust. There are no national standards.  
 
(39:40-41:17) Marnie Walth: See Attachment #4 for the Testimony in favor of SB 2094. 
 
Senator Anderson: You don’t see the video as a way to establish your relationship as a 
barrier that you can’t overcome, do you?  
 
Marnie Walth: We do not see that as a barrier. We support that requirement.  
 
Senator Hogan: Do you have feedback for opioid prescription for inpatient telemedicine? 
 
Marnie Walth: That is a good question and I would have to take it back to my office. 
 
Chairman Lee: Next in favor of the bill please come up.  
 
(42:00) Donna Thronson: Testified in support of SB 2094. See Attachment #5 for 
Testimony.  
 
Senator Anderson: Already in North Dakota law, we have confrontation with another 
medical provider that can always be provided. You don’t have to have an ND license. We 
can take a closer look at that and see. 
 
(46:09-46:32) Melisaa Hauer: Testifies in support of SB 2094. See attachment #6 for 
testimony. We support the bill and we think it strikes the right balance between patient safety 
and using the technology that is coming along to help patient access, especially in rural 
areas.  
 
Senator Roers: Where does the hospital stand on the opioid exception for inpatient and long 
term care? 
 
Melissa Hauer: I do not know, but I will go back and check as well.  
 
(47:22) Todd Savernak: Testified in favor of the bill. I practice both telemedicine and 
inpatient hospital medicine and similar to Dr. Willardson, I would like to speak that looking 
from a patient care standpoint, that limiting the opioids and inpatient care setting is very 
limiting and will result in less care. That is limiting the small hospitals that we are trying to 
support. I strongly support inpatient settings and want to make sure that that carve out is 
made. It is clearly a different setting.  
 
Chairman Lee: Any further testimony in favor of the bill? Hearing none, are there any 
opposition testimonies to the bill? Hearing none, we will close the hearing on SB 2094.  
 
Further testimony was emailed in support of an amendment to SB 2094 from Dr. Mary 
Ann Sens. See attachment #7.  
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Madam Chair Lee: Opens the hearing for SB 2094 continuation for opposition testimony. 
 
(1:47-9:52) John Ward, Attorney and Lobbyist representing Teladoc. Testifying in 
opposition to SB 2094. Testimony is as follows. 
 
John Ward: I have the pleasure of introducing several individuals today. Donna Campbell 
who is an ER physician and a Senator from Texas. I also have the Vice President of 
Government Relations for Teladoc, Claudia Tucker, who is an individual that has decades of 
policy experience and can specifically address your policy questions. I’m not sure how 
familiar you all are with the background of how this has evolved since it originated at the 
administrative rules committee where this came originally as an administrative rule. That rule 
was adopted with a significant amendment that left the definition of Telemedicine and did not 
include several of the requirements that are listed in the statue that is before you. The statute 
that is before you are a good statute except that it requires a video visit at the initial 
establishment of the physician patient relationship. This is potentially the most restrictive 
statute that would be implemented across the nation. That requirement is really arbitrary; it 
has not been shown by medical data or combination of various methods of establishing the 
physician-patient relationship are utilized millions of times a year throughout the U.S. The 
physician discretion is important to protect. This bill will apply video as a component in every 
single circumstance. If you are to pass this statute what you are saying is that in every 
circumstance the video component is necessary to establish the physician-patient 
relationship. 
 
(5:08) Madam Chair Lee: Are you saying that every time they are going to make a 
connection, because that is not out understanding. The initial contact with that Tele-provider.  
 
John Ward: That is Correct.  
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(5:27) John Ward: (continues testimony) Every single time that you are initiating that 
physician-patient relationship the bill requires video. Now it is my understanding in reading 
the bill that after you have established the physician-patient relationship that you can utilize 
technology as the physician deems appropriate. We don’t believe that is a meaningful 
distinction, that there shouldn’t be this video component. What we have before you here in a 
proposed amendment it modifies Page 3, Line 23 and replaces the language of “A Video” 
with “An”. There was an article that was published in the Bismarck Tribune, in which the 
Board of Medicine that in the states of Georgia, Alabama, Texas, and Arkansas that they 
have similar statutes in place. That is not accurate. The state of Arkansas has a similar 
statute that requires video as a component. However, it is my understanding that statute is 
being reconsidered by the state of Arkansas that we believe is defective. (Please see 
Attachment #1 for Arkansas statute.) As far as our neighboring states. The state of 
Minnesota has a very good and broad Telemedicine policy and allows for the doctor’s 
physician to use technology as they deem appropriate and essentially what Minnesota has 
is standard of care language, it says that the Telemedicine encounter has needs to be 
conducted in accordance with the same standard of care as that of an inpatient visit. That’s 
all we need, to some extent most of this is over legislation because when a physician is held 
to the same standard of care then both the board has the authority to oversee any kind of 
conduct that that physician would be held to that standard. Also we have the civil process in 
how the standard of care is applied in a given situation. Overall I think the biggest thing here 
is that we don’t see the reason and based on my client’s experience which involves over two 
and a half million visits in 2018 alone that the efficacy of interactive audio in which a treating 
physician has a medical record for the patient in front of them combined with the other 
technology that is available to them that they are practicing well within the standard of care. 
It should be clear to everybody as well that each situation is different. Obviously a physician 
is not going to exceed the standard of care that as far as the technology that’s used and 
available to them. We think that North Dakota licensed physicians are good doctors and they 
are going to know what information is appropriate and necessary in treating a patient.    
 
Senator Anderson: We had earlier some communication from the Federation of States 
Medical Board about that section that requires the face to face video, and I asked them how 
many states adopted that provision? He answered and said 17 states. (Please see 
Attachment #2) Obviously you disagree with that because you could only find one and they 
were reviewing there's. I’m not sure what I’m hearing from both sides here.    
 
John Ward: I guess I haven’t seen the communication that you’ve had and maybe one of 
these ladies can speak to that better but as far as the Federation of State Medical Boards 
goes I think there are certain recommendations and I think those do actually flow into the bill 
so there are a lot of sections that address this. What I’m specifically speaking to is the states 
that specifically prohibit interactive audio and there are two of those that specifically require 
the video component and those states are Arkansas and Delaware. As far as the other 
information I would not be able to speak of that.  
 
Madam Chair Lee: I have a letter from the Federation of State Medical Board and so we 
have that information for the committee and they have supported this proposal and the other 
thing is the National Conference of State Legislature and the American Medical Association 
did a 50 state survey on this topic recently and there's more than one state that requires 
video. The ones that are listed here that would be comparable of what we are talking about. 
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Some of the examples that were given were Alabama, Arizona, Delaware, Georgia, 
Mississippi, and Missouri. Those are just examples of some of them but there are 17 that 
have something. I think that both of the two organizations have some credibility about this 
too. We may just have a difference of opinion on how the question is being asked as far as 
being real specific to something or in general but there are definitely with laws for the initial 
visit between a patient and a remote provider. (Please see Attachment #3 for Federation 
of State Medical Boards letter referenced by Madam Chair Lee.) 
 
John Ward: Just so I’m clear specifically what we are talking about, is the video component 
as relates to the establishment of the physician-patient relationship and it’s not any of the 
other standards that flow through that are actually in the statute. Teladoc is supportive of this 
statute with the exception of that initial video component. This is a letter from a North Dakota 
physician that speaks to opposition to the bill as written. (Please see Attachment #4 for 
testimony of Mandy Sorlie, M.D. presented to the committee by John Ward.) 
 
Senator O. Larson: Your amendment that you proposed it just allows that initial video 
conference to take place if someone comes in and says I have a rash and they want to initially 
go yeah I’ll take a look at it. They can choose either or it doesn’t lock them into it.  
 
John Ward: That’s exactly correct. That’s one of the things that has been conveyed to us 
and I can’t recall it was Senator Anderson who still sat on the administrative rules committee 
at the time but we did have some physicians come and speak at that time and they spoke 
about how a photograph from your phone that has a better resolution is actually preferable 
to a video encounter because it is moving. For example, you’re dealing with a rash you could 
take a better photo with your phone that a doctor has the opportunity to expand and take a 
look at as opposed to holding the phone to your rash while you are on a high speed video 
connection.  
 
Madam Chair Lee: This is irrelevant except I can’t imagine why anybody would primarily go 
to a Tele provider for a rash. The point that were made by those you didn’t hear on 
Wednesday. A lot of what is important in that primary visit is more than just looking at, I don’t 
even want to use rash as an example, by seeing the person the physician can see how they 
respond and their behavior. There is a great deal of other things learned by observation and 
that video aren’t the same as a picture. If someone wants better resolution they can ask to 
get the picture as well but if it is an initial visit to seeing what other things are going on with 
that patient. That is part of what you didn’t hear before that was important to the conversation. 
 
John Ward: Unfortunately, I couldn’t attend, but we did have an associate that attended so 
I got the chance to read a memo, and I would be more than happy to answer any questions 
about anything that would have been raised by the proponents of this bill at that hearing if 
there are any further questions.  
 
(17:00-26:28) Doctor Donna Campbell, ER Physician and Texas State Senator. 
Testifying in opposition to SB 2094. (Please see Attachment #5 for testimony.) 
 
(27:20-33:36) Claudia Tucker, Vice President of Government Affairs for Teladoc Health. 
Testifying in opposition to SB 2094. (Please see Attachment #6 For testimony.) 
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Senator Clemens: We all know there is a shortage of physicians and we want everyone to 
have healthcare. This bill has an excellent definition of telemedicine. However, in section four 
there is restrictive language. The required video for the first encounter. The second encounter 
is likely to be with a different doctor.  

 
Senator Anderson: We are using the modern terminology of telemedicine here. What your    
suggesting is exactly the telephone where people could call up and answer some questions 
and the only difference is instead of keeping them in a paper file, now they are going to keep 
them electronically. What your suggesting is exactly what could have been done here for 100 
years for people, am I wrong about that?  
 
Claudia Tucker: You’re absolutely correct and I think there is a misunderstanding about 
this audio.  A lot of legislation at the very end will say telemedicine does not include audios, 
facsimile, texts or emails. We vehemently agree with that statement. Because what we are 
talking about is interactive audio where the physician either knows the patient or they have 
access to their medical records on file. We do not believe that someone should be able to 
call up a physician without any prior medical record on file and be able to talk to that 
physician. That’s how the pinwheels got started in 2008 and that’s not what we are talking 
about when we say telephone and active audio and so your exactly right. 
 
Senator Anderson: I’ m going to call a physician and they are going to take down my 
medical records. So it’s the same as a phone call to a provider. I am guessing in your case 
the questions are not written down by a physician, they are written down by some allied 
helper, or professional and then the physician either calls me back or gets on the line when 
that person is done. So, explain to me when you say it’s not just audio or fax questionnaire 
or whatever because it seems to me that is what you’re suggesting what we do here.  
 
Claudia Tucker: This is not a direct to consumer benefit which means that it is a benefit 
that is provided by an employer or a health plan. A health plan decides that they are going 
to offer this benefit.   
 
Senator Roers: I am a nurse and I am coming from the provider side of this, and I think that 
what I’m hearing from my fellow senator is that your service maybe only from that perspective 
but the law is not written to be specifically that way. So if we take out that video component 
it does not guarantee that it is going to be interactive audio from some other person that is 
providing this service under this law. This is what I am hearing.  
 
Claudia Tucker: I don’t think that I understand what you’re saying.  
 
Senator Roers: So your particular service if I call in you already have my information 
because I have a relationship through my employer. Now, company Z maybe providing 
telemedicine and is not working under the same guises that you are, and may not have my 
information, so my concern is if we take away this safety piece of being able to see where is 
this patient developmentally, from the psychiatric perspective, are they having any symptoms 
from their antipsychotics those types, how do we insure that someone doesn’t take this law 
and distort it to use it in a non-interactive audio way? 
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Claudia Tucker: Well I will tell you that the North Dakota Board of Medicine holds the license 
for every physician that practices here. So even though we got a physician that maybe in 
Montana and they’ve got a ND license, were they to do something untoward they could grab 
their license. You’ve got the laws in the books now that protect you from bad medicine.  
 
Senator Roers: I am not saying untoward. I am saying you guys have that safeguard built in 
that you already have the medical records. What prevents someone who doesn’t already 
have that piece of information to utilize this in the way that may not realize is incorrect, 
because they don’t have their same system set up around it. That’s my concern. 
 
Claudia Tucker: You could add an amendment and I actually talked about this. You can add 
an amendment to your bill that says, prior to any interaction with a patient they must have 
access to the medical record. That is an easy amendment. I see you’ve gotten a lot of other 
states.  
 
Senator Clemens: How many people do you estimate would be cut out of this bill if the video 
stayed? Is there a large number of people that would not have access to video? 
 
Claudia Tucker: I would say you take away choice. If choice is important to you then you 
could just enfranchise folks. I know that ND is number 18, in broad band access, and I 
researched that myself, because you are ahead of the great state of Virginia which is where 
I am from. It’s not a broad band issue, it’s a sophistication issue or a senior issue. I know a 
lot of seniors who call up Teladoc they usually don’t want to use their smartphone. If you 
believe in choice and believe that patient choice is important then you understand the reason 
for the amendment. 
 
(Unknown Speaker): Would it be acceptable Madam chair I would just like to respond to 
Senator Roers question. So I believe there is actually language within the statute as it is 
written, that actually follows that section. It actually says that it cannot be audio only or cannot 
simply be a static questionnaire. So that is actually in there so I think the bill as drafted will 
eliminate those situations that video concern about there.  
 
Madam Chair Lee: We had some amendments that were suggested last week and there 
was one about the fact that the video component would not be required if there was a referral 
or prior relationship with the referring physician. Which is different as well. 
 
41:00-42:00 Jack McDonald, representing Americas Health Insurance Plans. Please 
see Attachment #7 for testimony.  
 
Jack McDonald: Basically our concerns are the same as being raised by the other witnesses 
tonight. The concern is about the requirement for the video examination.  
 
Madam Chair Lee: Well we have had and I don’t think it turfy, we have had support from the 
North Dakota Medical Association, and from the Board of Medicine here as well, who also of 
course are careful about good practice. You and I have benefitted from that I suspect. So I 
don’t doubt the motivation of the people who are concerned about this, but I don’t doubt the 
motivation of the people who think the bill has a merit also.  
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Senator Anderson: Can you get me a definition of an asynchronous store in forward 
technology?  Maybe if we understood that better we would be able to understand. 
 
Jack McDonald: replied he will email that to Sen. Anderson. 
 
Senator Anderson: That’s one of the question, that telemedicine is and one of the things in 
there is asynchronous store in forward technology. If we understood this better, we might be 
willing to go along with some of this suggested changes here. But I don’t think that I 
understand it very well. 
 
Senator Anderson: If the patient happens to have insurance and has the information on 
their system but we have to look out for everybody like grandma, grandpa on the farm and 
not have any insurance. Unless there is some verifiable way to see that those people are 
actually examined them, and found out whether they had a UTI or whatever they had, unless 
there is some verifiable way for the medical board to say this was good care or not care, we 
are assuming it wasn’t good care. 
 
Madam Chair Lee: We has also an amendment, actually 2, that were recommended by 
Doctor Maryanne Sands one of which was to lengthen the time period in one section from 24 
hours to 7 days, and the other one. 
 
Senator Roers: I think that one we thought was covered in another, the exemption was 
already covered in another section. 
 
Madam Chair Lee: Then her proposed amendment in Sect. 2 was to include an intra-
specialty clinic or consultation for diagnosis of a patient in this state provided that both 
specialists are trained in the same specialty and that specialist requesting the consultation 
has a physician license to practice medicine in the state. So there were a couple of thought 
from other people as well.  
 
Dr. Gabriela Balf-Soran (45:55-49:55) Written testimony #8 President of the ND 
Psychiatric Society. She spoke in support of this bill. We particularly like the patient license. 
Covers our side of the patient care. The way it is phrased this is how we understand it. As a 
contact between two people where they form a trust bond. I don’t know how we can make 
this kind of relationship with a questionnaire. As a psychiatrist and scientist the American 
Psychiatric Association released guidelines and they just say about video conferencing 
based on mental health. What’s the evidence for the audio conference part? There is one 
single review and I would gladly like to be educated on this matter. There is solid evidence 
for establishing physician patient relationship with video but not audio. This is something we 
hope to develop more and more in this state.  
 
Madam Chair Lee: We’ve been using tele-health with psychiatry and counseling in particular 
in order to solve some of the workforce shortages. This has nothing to do with access with 
the internet. It has to do with the fact there aren’t enough professionals who want to live in a 
rural county. Do you think its valuable to see how the person is physically moving during the 
discussion or is that not as important?  
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Dr. Gabriela Balf-Soran: I formed good relationships with Hettinger, West River Health 
Services, mostly with Beulah, Dickinson, and I was at Sanford. Even places where yes where 
we need access to care and this is available. I do not see need for audio and do not see how 
this would be happening in a quality way.  
 
 
Madam Chair Lee: In your appointments with somebody would you not, do you think it’s 
valuable to be able to see another person who is moving or responding to what your 
discussion is or is that not as relevant as what there might be?  
 
Dr. Gabriela Balf-Soran: I do appreciate so many other things that what we relate to what 
is called under status exam. Appearance and demeanor is what would an equivalent of a 
face to face interaction. This idea of therapeutic relationship is also about treatment. Do 
you know what the attrition rate of alcohol do you know how many people see a psychiatrist 
the second time after they fall. Its 70 percent of people drop out of therapy because they 
don’t feel comfortable. We already have this huge drop- out rate.  
 
Senator Anderson: Sometime we say that 50% of communication is body language. It’s 
awfully difficult to pick up body language with audio and or filling out a questionnaire. I 
agree with you that it’s very important when you’re talking about those things. 
 
Dr. Gabriela Balf-Soran: In my years at Yale my director was the president of the 
association for their emergency room physicians and was writing a book and one big chapter 
was about finger nails.  
 

Madam Chair Lee: Asks for any more testimony. Closes hearing on SB 2094 
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(03:22) Senator K. Roers: I just kind of want to remember where we were at. Have we 
already made the amendment on the prescribing piece? 
 
Madam Chair Lee: I have no amendments. We have an amendment that was proposed 
about the 24 hours to 7 days, and of course the discussion on whether “video” should be in 
there or not and “with the exception of hospitalized patients or nursing homes” that one I think 
there wasn’t any debate about.  
 
Senator Hogan: Do you want to consider the opioids may not be prescribed through 
telehealth with the exception of patients in hospital or long term care? We actually have a 
written amendment.  
 
Madam Chair Lee: Who presented it? 
 
Senator K. Roers: We just had it typed up. I believed that the 7 day amendment, Senator 
Anderson found that there was an exception in another part of law that negated the need for 
that amendment.  
 
Madam Chair Lee: I remember you talking about this, but we didn’t have a conclusion.  
 
Senator Hogan: Pam Sagness just shared that medication assisted treatment is using 
telehealth and that she is working on an amendment to assure that is still covered. Could you 
get us an amendment because I don’t think we had formal discussion on that? 
 
Senator Anderson: As long as we are talking about SB 2094, one option to solve the 
questions that people have about the term “a video”. What I am looking at is the possibility 
that we might look at the definition on page 2 line 14 & 15. In place of the word “a video” we 
will say that “a direct interactive patient encounter, asynchronous store-and-forward 
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technology or remote monitoring examination utilizing appropriate….” Then just continue 
from there. Pull the words from the definition and replace “video” and I think that they can 
accomplish the same thing the board is looking to do using that definition then pull out the “a 
video”. I haven’t seen Jack McDonalds definition of asynchronous store-and-forward 
technology; did you get that yet? 
 
Senator K. Roers: No.  
 
Senator Anderson: When we finally work on that bill I think I’d like you to mull that over and 
maybe see if that will work.  
 
Madam Chair Lee: We have at least four that we would like to include.  
 
Senator K. Roers: We had someone who just got here for SB 2030 can we just submit the 
written testimony for the record?  
 
Madam Chair Lee: We can allow you Kurt to tell us about it if you would like.  
 
(09:13) Madam Chair Lee and the Senate Human Services Committee moves on to hear 
testimony on SB 2030. 
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Madam Chair Lee: We have the amendment on opioids. Pam is bringing me, us the 
medically assisted treatment one tomorrow. That’s why we’re waiting on that one. Once we 
get that and we want to have informal discussion about the opioids may not be described 
through tele-medicine encounter for any other purpose with the exception of patients in a 
hospital or long term care facility. I think we all were in consensus on that. Also, on the change 
from 24 hours/7days with some question about that one. We were going to use possibly the 
language from page 2 line 14 and 15 instead of video. As soon as we find out what the 
definition of that long description is.  
 
Senator Anderson: Madam Chair, explain to us how it works if we amend a bill more than 
one time in this committee, when it comes to the floor on the 6th order do we just handle all 
the amendments at one time? 
 
Madam Chair Lee: Why wouldn’t we just have them all in one amendment? That’s why I 
would like to hang on. We can further amend and further amend but on the floor we don’t 
want to do that. So if we have agreed on the other part and we have on opioids and the 7 
days and we either wait for Pam on the medical issues, but that definition of video and then 
whether or not we have the video in there. The big dichotomy on this one is are we going to 
let them do videos or not. Here is my general approach to these tv kinds of things is that I 
think that telehealth is terrific and we’ve been using it for years. I know it will only grow. But I 
think it better to consider being a little tighter at the beginning and in 2 years we can loosen 
it up a little bit if we find that it’s too restrictive. When we see how it’s working we can never 
go the other way.  
 
Senator Anderson: Just to tell you a little story. When we started doing tele-pharmacy in 
2003, we initially required everybody whose tele-pharmacy over a distance to use video. 
They had to have audio, video, and a common computer system. Now later on some out of 
state providers who wanted to do tele-pharmacy said we’d like to do this but we just don’t 
want to do the video for various other reasons. I remember the Dean at the College of 
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Pharmacy Peterson and I worked very closely on drafting the Office for the Advancement of 
Telehealth federally guidelines for tele-pharmacy. The Dean said I think we should stick with 
video, and I was just about to go the other way. We did stick with video and it became the 
standard for the whole country. Now every tele-pharmacy operation in the whole country 
uses our model. These software companies who wanted to get by without the video now 
have video even on the little dispensing machine that they might put into the hospital they 
have a video component so you can call up the pharmacist and you can talk to them. Even 
in the hospitals with the nurses there, we require the video and that way if the nurse wants 
to show the pharmacist what she actually picked up to use on this patient she can do that or 
if the practitioner who wrote the order wants to consult with the pharmacist they can do that 
and show the products they intend to use and so forth. So if it happens to be the wrong one 
they can even see that. So it became the standard because we said, we’re going to stick with 
that. That is just an example of how you can be the leader in something if you stick with what 
you think is the best way to do it. 
 
Senator Hogan: As I read the letters that Bonnie introduced from all of the physicians I think 
that medical visual evaluation and it’s only the first time and people who seem to opposed it 
were mostly out of state groups who are doing contract work. It’s very interesting to me that 
the local people seemed to be pretty committed to this video standard. 
 
Madam Chair Lee: Psychiatrists were very strong. They were kind of influential in my 
thinking. 
 
Senator K. Roers: They have a separate set of standards as what I understood from hers 
and they have a higher level of standards due to the difference in their care. So I am doing a 
little research here so the Center for Connected Health Policy is who defines what a 
synchronized storm forward is. Synchronous would mean we are talking in real time. A 
synchronous just means we’re not talking in real time, then the storing forward is the ability 
and the examples that they give is the ability of the practitioner to be able to review the data 
before they then respond, so they have that opportunity to look at an x-ray, test results, etc. 
So it sounds like its non-real time but I believe that when they use this asynchronous going 
forward its building in the robustness of some of the privacy pieces of it, rather than the actual 
technology of it.  
 
Senator O. Larsen: If I can expound on this story with Sen. Anderson with the company and 
groups that I run enrollment platform and the one particular platform when I have over 1500 
lives on it. I offer a video conference when somebody enrolls so they get on line if they don’t 
understand to pick their product, if there is any confusion at all. I have 16 agents in Omaha 
that one of them will come up and it will be a live interaction and they will walk them through 
the whole process of enrollment and answer any questions. I don’t believe it was recorded 
that anybody can access that information. To me it seems like a great selling tool in my 
industry that people want to be at ease and they want to have that communication back and 
forth as compared to the enrollment platform that I have that is with 500 lives or less that is 
purely just a portal where you select your product, watch a video but there is no physical 
agent that will come on board and just walk you through it through the computer. I where they 
are coming with that part on there. I also was wondering though when they said on that line 
if they said “an” that they could use it or not on that one page. I don’t remember the number. 
But they said if we replace that video with the word “an” and then Senator Anderson’s 
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definition in that other section that would, they could use the psychologists could use the 
video if she so chose and somebody else could their way if they wanted to.  
 
Senator Anderson: I am comfortable with the two amendments that we have and just go 
ahead and approve it with the video. Now there is some risk it might not survive, with that 
language. 
 
Madam Chair Lee and Senate Human Services Committee moves on from SB 2094 to 
SB 2198. 
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Pam Sagness: Relating to the telehealth amendment that was offered regarding opioids, so 
I didn’t draft this as a full amendment because it would be a change to an already proposed 
amendment so instead I offer just language that you can have. It’s the language that mirrors 
what the board of medicine adopted, specific to telemedicine and the prescribing of opioids. 
Id like to just read the sentence and if you would like to include that in your already proposed 
amendment than you could just use the language. “Opioids may only be prescribed through 
a telemedicine encounter if they are done so as an FDA approved medication assisted 
treatment or MAT for opioid use disorder. Opioids may not be prescribed through a 
telemedicine encounter for any other purpose.” That is the language for everyone to be aware 
of through the board of medicine. What we would want to do is just focus on that FDA 
approved medication so that if it is only for nursing homes or certain areas we don’t also take 
away the opportunity for opioid treatment programs for providing treatment. As Senator 
Anderson said there’s incredible oversight for this program, so there is a lot of work around 
reducing diversion.  
 
Madam Chair Lee: If you could get a copy to Justin (Committee Clerk).   
 
Pam Sagness: Yes, I have already sent you the language in an e-mail, so I can send it to 
Justin. 
 
Madam Chair Lee: Ok, that would be wonderful. We will be chatting about this sometime 
this afternoon so in case your around you may be able to sit in. Anything further? 
 
Madam Chair Lee closes the discussion on SB 2094 
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John Ward, Attorney, representing Teladoc.  
 
John Ward: I do have an amendment, I have e-mailed a copy to Senator Anderson and gave 
one to Senator Hogan shortly before this committee work here so I could hand this out. If the 
intern would like a copy as a word document, we can do send that over. Essentially what that 
amendment would do, would include the asynchronous store-and-forward language in 
addition to the video component of it. It also kind of lays out what some of those additional 
requirements at the initiation stage could look like. This proposed amendment sort of 
originates the way the Texas statute is written and is similar in several other states. I think 
there was some confusion at the original hearing with respect to the statement made by the 
Federation of State Medical Boards to this committee specifically referring to that there are 
17 or so states that have language along the lines of the bill that’s proposed by the board of 
medicine and I think that’s absolutely correct. The distinction that we were getting at was that 
to our knowledge there are two states that have the video only requirement and those states 
are Delaware and Arkansas. The difference would the 17 states would have the video and 
the store-and-forward technology language in there.  
 
Madam Chair Lee: The others have both is what you’re telling us? 
 
John Ward: Yes, that is correct.  
 
Madam Chair Lee: So if I’m going to value up and you’re my provider. Tell me, I have a belly 
ache, tell me what you are going to be using asynchronous store-and-forward technology in 
conjunction with synchronous audio interaction between the practitioner and the patient in 
another location.  
 
John Ward: I’m not a physician so I can’t answer any of the diagnostic questions, but the 
way that I understand it is the asynchronous store-and-forward technology essentially what 
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asynchronous means not at the same time and the synchronous means like in a video or 
audio conversation between the physician and the patient that’s synchronous. The 
asynchronous component to that would be any additional data. As this amendment is written 
it would have “could include clinically relevant photographic or video images” so if the patient 
were to upload through the telemedicine platform beforehand some high resolution 
photographs or if they have a video that they have uploaded which could also include 
diagnostic images or the patient’s relevant medical records such as their medical history, 
laboratory and pathology results, and any prescriptive histories. Senator K. Roers did point 
out that prescriptive is actually spelled wrong so we need to put a “p” in there. So that would 
sort of be the distinction, so that it’s clear that what we are talking about here is not just a 
telephone call that it’s a telephone call plus the additional information in their discretion would 
deem necessary to formulate a diagnosis. Certainly, this is not going to be perfect in every 
instance. I think there is a huge body of medical practice that’s probably not even appropriate 
in telemedicine. Yesterday I attended a committee work there was an either a cardiologist or 
a cardiothoracic surgeon that was here.  
 
Madam Chair Lee: Yes, the Dean of the Medical School.  
 
John Ward: I think he indicated that certainly his area of practice that he can’t really do what 
he does in a telemedicine visit but that he believes in certain circumstances that it was 
appropriate and Senator Hogan and I had a chance to talk briefly about this and she had 
caught him out in the hall after and he had said that he thought that maybe in 5-10% of 
medicine that you could utilize this store-and-forward technology and the synchronous audio 
component of that as well in treating. That may not seem like a lot but if you consider if there 
were 100,000 telemedicine visits to a current state, if you are talking about 5,000-10,000 of 
them that’s a pretty significant amount. If this is an additional tool that’s available to a 
practitioner and their license they are practicing within the standard of care and they are 
using their discretion, they believe they have enough information that’s available to them to 
treat this individual then they can. Otherwise I think will become appropriate and probably 
many telemedicine encounters if it’s something that they can’t do through telemedicine then 
they can refer their patient to a traditional in person visit.  
 
Madam Chair Lee: I don’t have problem with physician referrals to telemedicine. I think 
telemedicine is great and in fact I had a meeting with a Fargo area doctor over the weekend 
and he just said all docs are going to be replaced by algorithms anyways so it’s not going to 
matter soon. The point is my concern is more that some person sitting in their kitchen in their 
pajamas will be much more interested not putting on a real pair of pants and going to see a 
same day clinic provider or something like that. The psychiatrist actually talked a little about 
that, that it would not be really good for her practice but my concern is if we aren’t a little bit 
prescriptive in the way were asking for these things to be implemented if something is going 
to be missed in the interest of expediency, not necessarily for the physician so much as that 
the patient is saying when I have time I can just send an e-mail and there will be other things 
that the provider isn’t going to see because they can’t see the person. That’s where I’m 
coming from its not that the doctors aren’t qualified and capable and interested in doing the 
right thing. My concern is that someone has an initial contact with a medical provider is going 
to not be seen by that person in some way and all the other symptoms that a doctor or nurse 
practitioner can recognize when seeing the person even with one video view, that’s 
important. It isn’t that I’m trying to fight the idea we are going to have telehealth available 



Senate Human Services Committee  
SB 2094 
1/16/2019 
Page 3  
   

here that’s not it at all, we just need to figure out a way that makes it safe and appropriate for 
the patient and the provider.  
 
Madam Chair and the Senate Human Services Committee end discussion on SB 2094 
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Madam Chair Lee: SB 2094 is all of that stuff from the hospitals association ready? 
 
Senator Anderson: We already have a provision when there is another practitioner is 
present the consultation can be performed by any other doctor it doesn’t even have to be a 
ND licensed physician the consultation can be performed so I think she assuming that 
needed to be included in this but I really don’t think so.  
 
Madam Chair Lee: I think your probably right.  
 
Senator Anderson: Are we holding that open because the other side hadn’t had a chance 
to get here yet? 
 
Madam Chair Lee: Yes, we are holding it open for Monday afternoon, im just trying to catch 
up here. Doctor (inaudible) had some concerns and so he was the one who wanted to say 
“with the exception of hospitalized patients” which we just now got. We will hear the rest of 
SB 2094 on Monday afternoon.  
 
Ends discussion on SB 2094. 
 



2019 SENATE STANDING COMMITTEE MINUTES 

Human Services Committee 
Red River Room, State Capitol 

SB 2094 
1/21/2019 

Job # 31122 
 

☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk Signature: Justin Velez 

 

Explanation or reason for introduction of bill/resolution: 

 
Relating to the definitions of the practice of medicine and telemedicine and the practice of 
medicine. 
 

Minutes:                                                 No Attachments 

 
Madam Chair Lee: If we look at SB 2094 we have page 2 line 31, changing 24 hours to 7 
days and page 3 line 23, “a video examination” will be replaced with “an examination” and 
then we move after “utilizing” we would then add “secure video conferencing or store-and-
forward technology”.   
 
Senator Hogan: Does long term care facility include basic care or is it just skilled care? 
 
Madam Chair Lee: Well, that’s the only reason why I stopped talking is because maybe long 
term care may suggest DD facilities because it should.  
 
Senator Hogan: Should it be skilled care? 
 
Madam Chair Lee: Or do we want DD facilities included? 
 
Senator Hogan: I think that’s a really interesting question that we haven’t really talked about.  
 
Senator Anderson: I think that we would consider when we say long term care we mean 
basic and skilled in North Dakota, and the key there is that there's a nurse in the basic care 
facility helping the patients administer their medication whereas assisted living facilities they 
are taking care of themselves and administering their own. In the basic care facility there 
shouldn’t be the risk of diversion by others and so forth. I don’t think you need to restrict it; I 
think basic care would be included.  
 
Madam Chair Lee: The thing with assisted living is that it isn’t even regulated the same way, 
it’s a residential model and not a medical model and so I agree with Senator Anderson.  
 
Senator Anderson: I would suggest that maybe before we act on it that we run it by the 
medical board. 
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Madam Chair Lee: I just wanted us to have a chance to talk about it and they can add 
anything.  
 
Madam Chair Lee and the Senate Human Services Committee move on to discuss SB 
2154. 
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(00:30) Bonnie Storbakken, Executive Secretary for the State Board of Medicine: The 
first amendment was on line 31 page 2, and that was to strike “24 hours” and add “7 days”. 
Our board was actually able to discuss that at the last meeting and they are in favor of that. 
The second amendment on page 3 to strike “video”. I wasn’t able to discuss these 
amendments with our board, our board doesn’t meet until Friday and I have been trying to 
get a quorum and that is the soonest I can get them assembled. I can’t say that we would 
support this language, I can say that this was the bone of contention for a long time and our 
board was very committed to this language even though, it is in excess of what the model 
language of the FSMB (Federal State of Medical Boards) and the AMA (American 
Management Association) states. I would say that I understand where Senator Anderson is 
coming from with these amendments and its basis. I think it is accurately within what the 
FSMB and the AMA is saying, our board is more conservative is what I would say.  
 
Senator Anderson: The other amendment is to add opioids in long term care and so forth.  
 
Bonnie Storbakken: That one our board was able to review and they stood in favor of that.  
 
Madam Chair Lee: And also about the patients in hospitals or long term care facilities.  
 
Bonnie Storbakken: Yes.  
 
Madam Chair Lee: So the only one that you really don’t have consensus on would be the 
“video”. 
 
Senator K. Roers: Can I argue that this process is not over when we pass it and that if they 
do have that strong of an objection there is still another chamber.  
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Madam Chair Lee: Any other questions for Mrs. Storbakken? If not, thank you very much. 
Any quick discussion before we move onto the next one? 
 
Senator K. Roers: Can we move on it? 
 
Madam Chair Lee: We can if you wish.  
 
Senator K. Roers: I move to ADOPT AMENDMENTS as just discussed.  
Seconded by Senator Hogan  
 
Madam Chair Lee: Discussion on the amendments? 
 
Senator Anderson: I proposed that amendment as a possible alternative for consideration 
by the Board of Medicine. I’m not sure if the Board of Medicine doesn’t want the amendment 
in that form that I would support it. I am sensitive to what we can accomplish on the other 
side and if we want a clear definition of Telemedicine I know that there are members who are 
on the administrative rules committee that had the rule held up for this various issue and 
they’re a little more adamant in the house. It might get changed over there regardless of what 
we do.  
 
Senator K. Roers: Where I struggle with the original language is that the law is to set the 
floor. This is not necessarily to define the ideal. I struggle with making it too tight. We had 
multiple people come and testify and say that this is not the standard across the U.S., this is 
far more stringent and it doesn’t mean that we don’t want to do something more stringent but 
I also want to make sure that we don’t make it so tight that we aren’t able to be flexible as life 
and technology changes.  
 
Madam Chair Lee: The other thing I would mention about the administrative rules committee 
is that my understanding is that they wouldn’t support it, and I don’t have anything in writing 
about this but, rather that they thought this was a legislative decision of discussion and that’s 
why it needed to be here. It isn’t that they were for or against, they thought that it was not 
their place and I appreciate them recognizing that there was a reason for legislative 
discussion.  
 
Senator Hogan: The question is; the urgency to get a bill moved out versus having to do a 
conference committee in two months which is a time concern too, so perhaps we should hold 
this until we hear on Monday, and at least we know what we are doing.  
 
Madam Chair Lee: If they don’t like it, then what? 
 
Senator Hogan: If they don’t like it, then we make the decision based on the policy issue.  
 
Madam Chair Lee: It’s up to the committee. We have an amendment before us which has 
been seconded.  
 
Senator K. Roers: So are there any feelings of tabling the amendment? 
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Madam Chair Lee: We can even approve the amendments and leave the votes until 
Monday, but I realize this is Tuesday and we would be delaying this a whole week.  
 
Senator O. Larsen: For clarification on line 23 page 3 that would have left out and the other 
three amendments would. 
 
Madam Chair Lee: No, what we would have is on page 3 line 23 it would say the word “video 
examination” would be removed but it would be replaced by “an examination” and then it 
would be utilizing “secure video conferencing or store-and-forward technology”. 
 
Senator O. Larsen: So page 2 line 31 we are leaving out.  
 
Madam Chair Lee: We aren’t leaving out anything 
 
Senator K. Roers: I’m only seeing three not four.  
 
Madam Chair Lee: There are four on this dummy amendment. Two of them have to deal 
with the same sentences. One line says we are removing the next line says we are adding, 
so we have three places where there are changes we have four lines on the dummy 
amendment that are describing what those changes are.  
 
Senator O. Larsen: I like that.  
 
Madam Chair Lee: Any discussion on the amendment? If not, please call the roll. 
 
ROLL CALL VOTE TAKEN 
5 YEA, 1 NAY, 0 ABSENT 
MOTION CARRIES TO ADOPT AMENDMENTS  
 
Madam Chair Lee: If you would prefer having that amendment in place to wait until Monday 
to vote on it that’s ok but, that is six days from now that is all I am saying.  
 
Senator O. Larsen: I move a DO PASS, AS AMENDED.  
Seconded by Senator Clemens 
 
Madam Chair Lee: Any discussion on the amended motion? If not, please call the roll.  
 
ROLL CALL VOTE TAKEN  
6 YEA, 0 NAY, 0 ABSENT 
MOTION CARRIES DO PASS, AS AMENDED.  
 
Madam Chair Lee closes the discussion on SB 2094 and moves on to SB 2333. 
 



19. 8055.01001 
Title.02000 

Adopted by the Human Services Comm ittee 

January 22, 201 9  

PROPOSE D  AM E N DMENTS TO S ENATE BILL NO. 2094 

Page 1 ,  l ine 2, rem ove "su bsection 3" 

Page 1 ,  lin e  3, rem ove "of section 26.1-14-02 and" 

Page 1 ,  remove lines 7 through 1 0  

Page 2, lin e  3 1 , overstrike "twenty-fou r  hou rs" and insert immediately  thereafter "seven days" 

Page 3, l ine 23, replace "A video" with "An" 

Page 3, l i n e  23, after "ut i liz ing" insert "secure videoconferencing o r  store-and-forwa rd 
tech no logy for" 

Page 4, l ine 20, after "disorder" insert "or to a patient in a hospital  or  long-term care facility" 

Renu m ber according ly 

Page N o. 1 19.8055.01001 



2019 SENATE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. <'J.�q 
Senate H u m a n  Services 

0 Subcom m ittee 

Date: 1/22/iq 
Rol l  Cal l  Vote #: I 

Comm ittee 

Amendment LC# or Description :  ....... Jt/_,__. -='t_0_)_5":_. _tJ_ICO __ I _____________ _ 

Recom mendation :  �Adopt Amendment 
0 Do Pass 0 Do Not Pass 0 Without Comm ittee Recom mendation 
0 As Amended 0 Rerefer to Appropriat ions 
0 Place on Consent Calendar 

Other Actions :  0 Reconsider 0 

Motion Made By Sen k. tloi<-5 Seconded By 

Senators Yes No Senators 
Chair  Lee .,(. Senator H oqan 
Vice Cha ir  Larsen :.>( 
Senator Anderson N 
Senator C lemens rX 
Senator Roers ex 

Total (Yes) 
_ _  ___....S:"------- N o  ! 

Absent D 
Floor Ass ign ment 

If the vote is o n  a n  amendment,  briefly indicate intent: 

Yes No 

� 



2019 SENATE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. :2,gqi..J 
Senate H u m a n  Services 

D S u bcom m ittee 

Amendment LC# or Description : 

Date: \ (Z2// � 
Rol l Cal l  Vote #: :) 

Comm ittee 

����������������������� 

Recommendation :  D Adopt Amendment 
,XI Do Pass D Do Not Pass 
.N As Amended 
D Place on Consent Calendar 

Other  Act ions:  D Reconsider 

D Without Comm ittee Recommendation 
D Rerefer to Appropriat ions 

D 

Motion Made By Xvi · tJ · LtA.{�YI Seconded By 

Senators Yes No Senators Yes No 
Chair  Lee 'X Senator H ogan x 
Vice Chair  Larsen y.._ 
Senator Anderson ()t 
Senator C lemens rX 
Senator Roers "" � 

Total (Yes) le N o  6 
Absent 

Floor Assign m e nt 

If the vote is on a n  amendment, briefly indicate i ntent: 



Com Standing Com mittee Report 
Jan u a ry 23, 2019 12:32PM 

Module I D: s_stcom rep_13_005 
Ca rrier: J. Lee 

Insert LC: 19.8055.01001 Title: 02000 

REPORT OF STAND ING C O M M ITTE E  
S B  2094: Hu man Services Committee (Se n .  J .  Lee, C h airm a n )  recommends 

AM ENDM ENTS AS FOLLOWS and when so amended, recommends DO PASS 
(6 YEAS, 0 NAYS, 0 ABSE NT AN D NOT VOTI NG) .  SB 2094 was p laced on the 
S ixth o rder  on  the calendar. 

Page 1 ,  l i ne  2, remove "subsection 3" 

Page 1 ,  l i ne  3, remove "of section 26 . 1 - 1 4-02 and" 

Page 1 ,  remove l i nes 7 through 1 0  

Page 2, l i ne  3 1 ,  overstrike "twenty-four  hours" and insert immediately thereafter "seven 
d ays" 

Page 3, l i ne  23, rep lace "A video" with "An" 

Page 3, l i ne  2 3, after "uti l iz ing" insert "secure videoconferenci ng or  store-and-forward 
tech no logy for" 

Page 4, l i ne  20, after "d isorder" insert "or to a patient i n  a hospital or  long-term care faci l ity" 

Ren umber accord ing ly 

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_ 13_005 



2019 HOUSE HUMAN SERVICES 
 

SB 2094 

  



2019 HOUSE STANDING COMMITTEE MINUTES 

Human Services Committee 
Fort Union Room, State Capitol 

SB 2094 
3/25/2019 

Job #34213 
 

☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk: Nicole Klaman                By: Carmen Hickle  

 

Explanation or reason for introduction of bill/resolution: 

 
Relating to the practice of telemedicine, relating to the definitions of the practice of medicine 
and telemedicine. 
 

Minutes:                                                 1,2,3,4,5,6 

 
Chairman Weisz: Opened the hearing on SB 2094.  
 
Bonnie Storebakken, Executive Secretary for the ND Board of Medicine: (Attachment 
#1) Discussed supportive points and proposed amendment changes they would like to see. 
This bill attempts to provide parameters for our licensees regarding the practice of 
telemedicine and provide the structure necessary to fulfill the mission of the Board to protect 
the public through the regulation of the Practice of Medicine. 
0:18:32 
 
Rep. Skroch: On page 3, line 10, it talks about “valid relationship” but that is not defined in 
the definitions section. I don’t see anything else that constitutes a valid relationship, should 
we be defining so we don’t have a loophole in this bill?  
 
Bonnie Storebakken: That is a good point but when you get down to the subsection in 3, 
that is the attempt to define how a valid relationship would be established. It is our position 
that you leave it as “or store-and-forward technology” would be important. That paragraph 
talks to how that relationship is established.  
 
Rep. Skroch: On page 3 line 10, I believe bonafide relationship is defined in other sections 
of the code. I wonder if it would work as well as “valid relationship” instead use “bonafide 
relationship”? Rather than try to redefine another term? 
 
Bonnie Storebakken:  Yes, I would have no objection. 
 
Rep. Tveit:  I question whether the initial visit shouldn’t be done in person? 
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Bonnie Storebakken:  We discussed this and our Board was comfortable with the video or 
another provider in the room with the patient who could communicate that information. A 
telephone only or a questionnaire only that opens the door to concerns us for patient safety.  
 
Rep. Tveit: Can a telemedicine doctor become a marijuana prescriber? 
 
Bonnie Storebakken:  Yes, there is nothing that would prohibit a physician under this rule 
from prescribing or from recommending medical marijuana.  
 
Rep. Skroch:  Is this to deal with doctor shortages?   
 
Bonnie Storebakken:  The bill is coming to you because telemedicine is happening. This 
provides our licensees with parameters so they know what they can do and what shouldn’t 
be done. Right now it is open except for the prescribing.  
 
Rep. Skroch: Could you give me examples? I’m wondering about procedures, would there 
be a less qualified provider that could be guided remotely to do a procedure by a higher 
trained provider? You have one professional with the patient and another more highly trained 
individual guiding them through telehealth.  
 
Bonnie Storebakken:  It sounds as you are speaking about a medical procedure. Speaking 
from a board perspective, we would hope that anyone doing a medical procedure is qualified 
to do so.  
 
Brenda Miller, Licensed Physician: (Attachment 2). Dr. Miller stated the safety of the 
patient is very important and feels that with telemedicine it’s been important to put some 
parameters in the visual contact. The visual component the board has been adamant about 
keeping. It should have been put forth in the original bill. 
 
Laura Kroetsch, Licensed Psychiatrist: (Attachment #3). She read her written testimony 
and discussed her proposed amendments.  
(0:33:36) 
 
John Ward, representing Teladoc Health: (Attachment 4). He read his testimony.  
 
Claudia Duck Tucker, V.P. of Government Affairs for Teladoc Health: (Attachment 5).   
(0:48:39) 
 
Courtney Koebel, North Dakota Medical Association: (Attachment 6). They support the 
bill with the amendments as suggested by the North Dakota Board of Medicine with the 
addition of her amendments as well. She highlighted a handout from Dr. Mary Ann Sens. Dr. 
Sens supports an amendment to add on 43-17-02.3 “on a diagnosis for a patient to a 
physician licensed in the state”.  
 
Chairman Weisz: Closed the hearing.  
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Human Services Committee 
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SB 2094 A 
3/26/2019 

34242 
 

☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk: Nicole Klaman 

 

Explanation or reason for introduction of bill/resolution: 

 
Relating to telemedicine 
 

Minutes:                                                  

 
Chairman Weisz: Opened meeting 
 
Chairman Weisz: We have a couple amendments to discuss. 
 
(0:03:58) 
Rep. Porter:  What is the best thing for the people of ND? 
 
Rep. Rohr: Keep in mind urban vs rural health care needs. 
 
Rep. Tveit:  For clarification, store and forward, does that include any previous history?  Can 
you use previous information to get a new prescription? 
 
Chairman Weisz: My understanding of store and forward, is data. It doesn’t have to be in 
live stream, any medical history or records would or could be used to make the diagnosis.  It 
doesn’t require any face to face from a standpoint of video or audio.  Montana requires 2 way 
active video. 
 
Rep. Tveit: With today’s technology it wouldn’t be difficult to have a face time with that 
doctor and they have the ability to look back into your history.  I don’t know if the store and 
forward needs to be there. 
 
 
Chairman Weisz:   Subsection 2 does require they establish a valid relationship and the 
doctor’s licensure status must be verifiable.  I don’t know if that helps on the level of 
establishing that relationship? 
 
Rep. Porter: I move the amendment 
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Rep. Tveit: Second 
 
Rep. M. Ruby:  I am going to resist the amendment.  Where I see store and forward coming 
in in the rural areas.  If a rural patient can’t get to an urban area for an appointment but can 
get to a local clinic for evaluation.  This can then be forwarded to the doctor in the urban area 
for review. 
 
Chairman Weisz: It can be used that way, but it wouldn’t require they be evaluated 
elsewhere.   
This amendment would remove the ability to use store and forward.  It would require a face 
to face, video or to be present. 
 
Voice Vote:  Undetermined 
 
Roll Call Vote: to adopt amendment Yes  6  No  8  Absent  0 
Motion failed 
 
Chairman Weisz: Any further amendments? 
 
Rep. Porter: Dr. Sens’ Amendment; page 2 line 23 after “consultation” insert “on a diagnosis 
for a patient to a physician licensed in the state or teaching assistance not more than a period 
of 7 days.” 
I move to adopt this amendment. 
 
Rep. M. Ruby: Second 
 
Voice Vote-Motion carried 
 
Rep. Porter: The amendment I’m proposing I had conversations with Ms. Storbakken about 
and she’s had conversations with radiology in the past.  Inside the board of medicine, one of 
the areas that we missed as we created the board of medical imaging was removing, page 
2 sub 11, out of the board of medicine’s century code list.  You will see on sub 14 an individual 
license for medical imaging in the state under chapter 43.62 is exempt from the board of 
medicine.  For some reason we left the fluoroscopy person inside of here, which was old 
language prior to the board of medical imaging.  We have conflicting language, so this would 
just be a clean-up inside their practice act.  It would create a new section 5 of 43-17.02 
removing sub 11.  It would be clear, even though exempt from the practice act, that they 
aren’t listed inside of this any longer. 
I would move that amendment. 
 
Rep. M. Ruby: Seconded. 
 
Chairman Weisz: Further Discussion?  Seeing none. 
 
Voice Vote:  Motion carries. 
 
Rep. Skroch:  Page 3, line 2 changing “valid” to” bonafide. 
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Rep. Anderson:  Second 
 
Voice Vote:  Motion carried 
 
(0:21:28) 
 
Rep. Anderson: I’m adding my bill to this one regarding the hyperbaric chambers was 
dramatically changed, changing the intent of my bill. On line 11, I replaced “local nonprofit 
entity” to “entity” and line 14 “private entity” with “entity”.  The Senate Human Service 
committee didn’t like that it looked like it was directing the money so I changed the language 
so they would be a pathway for the money to flow.   
 
Chairman Weisz: Your amendment probably isn’t want you want.  This is a hog house 
amendment.  Which means 2094 goes away. 
 
Rep. Anderson: Can I add it on it? 
 
Chairman Weisz: Just so we are clear if we adopt this, we will have to eliminate “to replace 
a bill” your amendment would get rid of 2094.  If we do adopt it, we would have to add it to a 
new section of the bill. 
 
Rep. Porter:  If you just cross out section 1 and replace with section 6. 
 
Chairman Weisz: I want to be clear we didn’t just adopt this. 
 
Rep. Schneider: I think it could be done with a section 6 and add hyperbaric chamber in 
the description. 
 
Chairman Weisz: I hadn’t looked at it until Seth mentioned it’s a hog house. 
 
Rep. Skroch:  Do we need a fiscal note? 
 
Chairman Weisz: It would be rereferred to appropriations. 
 
Rep. Damschen: I’m really torn on this because I really like the hyperbaric oxygen therapy.  
I’ve also been very adamant against adding defeated bills to another bill.  I want to support it 
but don’t know if I can and still be mad at somebody else for doing it. 
 
Rep. Anderson: It still hasn’t been voted on in the senate completely.  It will be going 
back to appropriations.   
 
Rep. Damschen: It hasn’t been on the floor yet. 
 
Rep. Anderson:  Yes, it has but they added amendments.  They have not voted on the whole 
bill.  It bothers me doing this, but I also know this study will save the state a lot of money.  
This is why I haven’t given up yet.  I don’t think they understood what the intent of the bill 
was. 
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Rep. Skroch:  I move the amendment to add to section 6 of the bill. 
 
Rep. Anderson:  Seconded. 
 
Voice Vote:  Motion Carries.   
 
Rep. M. Ruby:  I move a Do Pass as amended rerefer to Appropriations. 
 
Rep. Porter: Seconded. 
 
Roll Call Vote:  14  Yes  0  No  0  Absent 
 
Rep. Anderson: Will carry bill.  
 
Chairman Weisz: Hearing closed.  
 



Honorable Members of the ND House Human Services Committee: 

I am Dr. Mary Ann Sens, a pathologist working and teaching at the University of North Dakota School of 

Medicine and Health Sciences. I have resided in Grand Forks and held a ND medical license since 2002. 

I wish to support an amendment to Senate Bill 2094. Along with the ND Board of Medicine and the ND Medical 

Association, I strongly support the concept and direction of this legislation and believe it protects North Dakota 

patients. However, one area needs clarification. In Section 43-17-02.3.3, the concept of "one time consultation" 

should be clarified by the addition of the highlighted text below: 

43-17-02.3. Practice of medicine or osteopathy by holder of permanent, unrestricted license -

Exceptions . 

The practice of medicine is deemed to occur in the state the patient is located. A practitioner providing 

medical care to a patient located in this state is subject to the licensing and disciplinary laws of this state 

and shall possess an active North Dakota license for the practitioner's profession. Notwithstanding 

anything in this chapter to the contrary, any physician who is the holder of a permanent, unrestricted 

license to practice medicine or osteopathy in any state or territory of the United States, the District of 

Columbia, or a province of Canada may practice medicine or osteopathy in this state without first 

obtaining a license from the North 

Dakota board of medicine under one or more of the following circumstances: 

1. As a member of an organ harvest team; 

2. On board an air ambulance and as a part of its treatment team; 

3. To provide one-time consultation on a diagnosis for a patient to a physician licensed in the state or 

teaching assistance for a period of not more than seven days; or 

4. To provide consultation or teaching assistance previously approved by the board for 

charitable organizations. 

SECTION 3. Section 43-17-44 ..... 

This is important in some areas of medicine, including pathology, but is also applicable to other complex 

consultations. It is common for pathologists to seek expert consultation on unusual or difficult cases; these 

consultations between pathologists involve sending slides, lab test results and/or other material to an expert 

who may be in any state (or country). Some tumors and other conditions are so rare or may require 

confirmatory testing done only in a few places; it is the standard of care within pathology to seek expert 

consultation for the best patient care and accurate diagnosis, including those out of state. 

At present, the bill stipulates one-time consultation. Does the "one-time" mean that an out-of-state physician can 
only consult one time to that physician (for a period of seven days) and then never again? That would be the 
literal interpretation of the provision as it currently reads. This would be a significant deterrent to any physician 
specialist in another state in consulting with North Dakota physicians. 

This amendment makes it clear that "one-time" applies to a particular patient for a particular time. This will allow 
full utilization of expert specialty consultants for North Dakota patients as deemed appropriate by practicing North 
Dakota physicians. Although this may intuitively seem the intent of the law and that this situation would be 

uncommon, it is actually very common in pathology and perhaps other specialties of medicine. This assures 

diagnostic excellence for North Dakota patients and North Dakota physicians allowing expert consultation when it 
is needed for diagnosis and treatment options. 



PROPOSED AME NDME NT TO E NGROSSED SE NATE BILL NO. 2094 

Page 4, after line 23, insert a new section: 

Section 5. Section 43-17-02 of the North Dakota Century Code is amended and reenacted as follows: 

11. A person rendering fluoroscopy services as a radiologic technologist if the service is 
rendered under the supervision, control, and responsibility of a licensed physician and provided 

that the North Dakota board of medicine prescribes rules governing the conduct, permits, fees, 
qualifications, activities, discipline, and supervision of radiologic technologists who provide 

those services. 
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Tit le .  

Prepared by the Leg is lative Counci l  staff for 
Representative D. Anderson 

M a rch 20, 20 1 9  

PRO POS E D  AM E N D M E NTS TO E NGRO S S E D  S ENATE B I L L  NO. 2094 

Page 1, l ine 1 ,  after "A BI LL" replace the remainder of the b i l l  with "for a n  Act to provide for a 
hyperbar ic oxygen therapy p i lot program ; to provide an a ppro priatio n ;  a n d  to provide 
for a report to the leg is lative management. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AP PROP RIATION - HYPERBARIC OXYGEN THERAPY PILOT 
PROG RAM - REPORT TO LEGISLATIVE MANAGEMENT. 

1 .  There is appropriated o ut of any m oneys i n  the tobacco prevention and 
contro l  trust fund in  the state treasury, not otherwise appropriated, the sum 
of  $335,000, or so much of  the  s u m  as may be necessary, to  the  state 
d epartment of health for the purpose of contracti n g  with a th i rd party to 
i m plement a hyperbaric oxygen therapy p i lot prog ra m ,  for the b ienn ium 
beg inn ing July 1 ,  2019, and end ing June 30, 202 1 . 

2. The department shal l  contract with an entity with experience i m plementing 
stud ies using hyperbaric oxyge n  for tra u m atic bra i n  i nj u ries to conduct a 
p i l ot prog ram for treatment of moderate to severe ly  brain- inj u red North 
Dakotans using an establ ished protocol of hyperbaric oxygen therapy 
provided by an entity with experience i n  treat ing tra u m atic bra in  injury 
u s i ng medical-grade hyperbaric cham bers pressu rized with one hundred 
percent oxyge n. The g oals  of the study i nc lude d e monstrat ing 
i m provem ent i n  brain-eye fu nctio n  us ing Rig htEye , s i g n ifica nt i m prove ment 
i n  q ua l ity of l ife of injured patients , s ign ificant i m p rove ment i n  cog n itive 
ab i l it ies of injured patients ,  and fi n ancial  savi ngs a n d  i n creased revenues 
for the state , inc lud ing possib le savi ngs for medical  assista n ce and 
workers' com pensatio n  and a pos itive i m pact o n  i n come tax revenues. The 
p i lot prog ram design m u st be esta bl ished i n  consu ltatio n  with a th ird-party 
physician. 

3. D u ring the 2019-21 b ienn iu m ,  the department sha l l  m ake periodic reports 
to the leg is lative management o n  the status of the p i lot progra m  and 
whether the goals are being real ized." 

Ren u m ber accord i n g l y  

P a g e  N o. 1 19.8055.02001 
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Adopted by the House H u m a n  Services 
Com m ittee 

M a rch 26, 201 9  

DP 3 /J-ip/ J1 
/j3 

PROPOSED AMEN DMENTS TO ENGROSSED SENATE B I LL N O .  2094 

Page 1 ,  l i n e  2, rem ove the fi rst "and" 

Page 1 ,  l i n e  3 ,  after "43-1 7-0 1 " i nsert ", 43-1 7-02," 

Page 1 ,  l i n e  4 ,  after the second "medicine" insert ";  to provide for a hyperbaric oxyge n  therapy 
p i l ot pro g ra m ;  to provide an appropriatio n ;  and to provide for a report to leg is lative 
m anagement" 

Page 2, after l i n e  8, i n sert:  

"SECTION 2.  AMENDMENT. Section 43-17-02 of the North Dakota Century 
Code is amended and reenacted as fol lows : 

43-17-02. Persons exempt from the provisions of chapter. 

The p rovis ions of this chapter do not apply to the fol l owi ng : 

1 .  Students of medicine or osteopathy who are conti n u i n g  the i r  tra i n ing and 
perform ing the d uties of a resident i n  any hospital  or  i n stitut ion maintained 
and operated by the state, an agency of the federa l  g overn m e nt, or  i n  any 
residency progra m  accredited by the accred itat ion cou nci l  o n  g raduate 
m ed ica l education ,  provided that the North Dakota board of medicine m ay 
adopt ru les re lating to the l icensure, fees, q u a l ificat ions, activit ies, scope of 
practice, and discip l ine of such perso ns.  

2. The domestic admin istrat ion of fam i l y  remedies .  

3. Dentists practicing thei r  profession when properly l i censed . 

4 .  Optometrists practici ng their profession w h e n  pro perly l i censed . 

5. The practice of christ ian science or other rel ig ious tenets or rel ig ious ru les 
o r  ceremonies as a form of rel ig ious wors h i p, d evotion, o r  h ea l i ng, if the 
person ad m i n istering, making use of, assist in g  i n, or  p rescrib i ng, such 
rel ig ious worsh ip, devotion, or hea l ing d oes n ot prescri be or a d m i n ister 
d rugs or medicines and does not perform s u rg ical or physical  operations, 
and if the person does not hold o ut to be a physician  or  surgeon. 

6. Comm issioned med ical  officers of the armed forces of the U n ited States, 
the U n ited States pub l ic  health service, and medica l  officers of the 
veterans admin istrat ion of the U n ited States, i n  the d ischarg e  of their 
officia l  d ut ies, and l icensed physicians from other states or territories if 
cal led i n  consu ltation with a person l icensed to pract ice medic ine in  th is 
state . 

7. Doctors of ch iropractic d u ly l icensed to practice i n  th is  state purs uant to the 
statutes regu l ating such profess ion .  

8 .  Podiatrists practicing their  profess ion when properly l icensed . 

Page No.  1 19.8055.02002 



9 .  

1 0. 

1 1 .  

Any person rendering services as a physic ian assistant,  if such service is 
rendered under the supervis ion , contro l ,  and respons ib i l ity of a l i censed 
p h ysician .  H owever, sections 43-1 7-02. 1 and 43- 1 7-02. 2  do apply to 
physician assistants. The North Dakota boa rd of medic ine sha l l  prescribe 
rules govern i ng the conduct,  l icensure ,  fees , qua l ificat ions ,  d iscip l ine ,  
activities, and supervision of physician assistants. Physician assistants 
m ay not be authorized to perform any services which m ust be performed 
by persons l icensed pursuant to chapters 43- 1 2. 1 ,  43- 1 3 ,  43- 1 5, and 43-28 
o r  services otherwise regu lated by l i cens ing laws , n otwithstan d i ng the fact 
that medica l  doctors need not be l icensed specifi ca l l y  to perfo rm the 
services contemplated under such chapters or l i cens ing laws .  

A n u rse practicing the n u rse's profession when properly l i censed b y  the 
N o rth Dakota board of n u rs ing .  

A person rendering fluoroscopy services as a radiologic technologist if the 
service is rendered under the supervision, control, and responsibility of a 
licensed physician and provided that the North Dakota board of medicine 
prescribes rules governing the conduct, permits, fees, qualifications, 
activities, discipline, and supervision of radiologic technologists who 
provide those services. 

A natu ropath du ly  l icensed to practice i n  th is state pursuant to the statutes 
reg u l at ing such profession. 

An ind iv idual  duly l icensed to practice medical imag ing  o r  rad iat ion therapy 
in th is  state under cha pter 43-62. 

An acupunctu rist duly l icensed to practice i n  th is  state pursuant to the 
statutes regu l ating such profession . "  

P a g e  2 ,  l i n e  23, after "consu ltation" i nsert " o n  a d iagnosis for a patient to a physic ian l icensed 
in the state." 

Page 3,  l i n e  1 0 , rep lace "va l id" with "bona fide" 

Page 4,  after l i n e  23, i nsert: 

"SECTION 6.  APPROPRIATION - HYPERBARIC OXYGEN THERAPY PILOT 
P ROG RAM - REPORT TO LEGISLATIVE MANAGEMENT. 

1 .  There is appropriated out of any moneys i n  the tobacco prevention and 
contro l trust fu nd in the state treasu ry, n ot otherwise appropriated , the sum 
of  $335,000, or so much of  the sum as m ay be necessary, to the state 
department of health for the purpose of contract ing with a th i rd party to 
i m plement a hyperbaric oxygen thera py p i lot prog ram ,  for the b ienn ium 
beg inn ing Ju ly 1 ,  20 1 9 , and ending June 30, 202 1 . 

2 .  The de partment sha l l  contract with an e ntity with experience i m plementing 
studies using hyperbaric oxygen for tra u m atic bra i n  i nj u ries to conduct a 
p i lot progra m  for treatment of moderate to severly bra i n- inj u red North 
Dakotans using an establ ished protocol of hyperbaric oxyge n therapy 
provided by an entity with experience in treati ng tra u m atic bra i n  i njury 
us ing medica l-g rade hyperbaric cham bers pressurized with one hundred 
percent oxygen. The goals of the study inc lude demonstrat ing 
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i m provement i n  brain-eye funct ion us ing Rig htEye, s ig n ificant i m provement f 3 i n  q ua l ity of l ife of inj u red patients , s ig n ificant i m prove m e nt i n  cog n itive J tJ 
ab i l it ies of i nj u red patients ,  and financia l  savi ngs and i n creased revenues 
for the state , inc luding possib le savings for m ed ical assistance and 
workers' compensatio n  and a positive i m pact o n  i n co m e  tax revenues. The 
pilot program design must be established in consultation with a third-party 
physician .  

3 .  D u ring the 201 9-21 b ien n i u m ,  the department sha l l  m ake period ic  reports 
to the legis lative management on the status of the p i lot program and 
whether the goals are being real ized . "  

Ren u m ber  accord i n g ly 
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2019 HOUSE STANDING COMMITTEE 

House Hum a n  Services 

Amendment LC# or Description :  

ROLL CALL VOTES r { 
BILL51' ;JDq 7 

D Subcomm ittee 

DateJ% 1C?J 
Ro l l  Ca l l  Vote q 

Comm ittee 

����������������������-

Recommendation :  

Other Act ions: 

D Adopt Amendment 
D Do Pass D Do Not Pass 
D As Amended 
D Place on Consent Calendar 
D Reconsider 

D Without Com m ittee Recommendation 
D Rerefer to Appropriat ions 

Motion Made By.e�""'"'�-��v�r�W�---- seconded By J?ep-:Tvi,i} 

Representatives Yes No Representatives Yes No 
Robin Weisz - Cha i rman Gretchen Dobervich 
Karen M. Rohr - Vice Chairman J Mar'JV SCh neider 
Dick Anderson I "\ / 
Chuck Dam schen I ' \ I 
Bi l l  Devl i n  \ I \ I 
Clayto n  Fegley \ I \ 
Dwight Kiefert \ \ 
Todd Porter � N 
Matthew Ruby /\ I 
Bi l l  Tveit ,. I ' fl /J 
Greg West l ind � I 1 ,..... I I Jv \ 
Kathy Sk roch I I _/ /) J_ 111 I / {/\ A I ti\ 0 (_/I J 7' \ \ A ;... x' 

A 1A ( I\:__/} • v V I V\.11 ' '- µ \ \ 
'-' - ' ' 

Total (Yes) No 

Absent 

Floor Ass i g n me nt 



Date:�..-/ Cf 
Rol l  Ca l l  Vote #: rt 

House H u m a n  Services 

2019 HOUSE STANDING COMMITTEE 
ROL L  CALL VOTES 

BILL..28 )tPI cf 

D S u bcom m ittee 

Amendment LC# or Descri ption: 

Comm ittee 

����������������������� 

Recommendation : �Adopt Amendment 
D Do Pass D Do N ot Pass 
D As Amended 

D Without Com m ittee Recommendation 
D Rerefer to Appropriations 

D Place on Consent Calendar 

Other Actions :  D Reconsider D 

Motion Made By 9ep. Gdeir Seconded By ep. � / 

Representatives Yes No Representatives 
Robin Weisz - C h a i rman >I... Gretchen Dobervich 
Karen M. Rohr - Vice Chairman x Mary Schneider 
Dick Anderson � 
Chuck Dam schen 'f. 
Bi l l  Devl i n  

, Y-
Clayton Fegley >( 
Dwig ht Kiefert y. 
Todd Porter x 
M atthew R u by 

� '/.. 
Bi l l  Tveit x 
Greg Westl ind  x 
Kathy Sk roch x 

Total (Yes) () No '/; 
Absent 

Floor Assig n ment 

If the vote is  on an amend ment,  briefly ind icate intent: 

�ve �I� of ?ii-ore .��J_ 
>�-h'a_f �-r2re -Jo� 

Yes No 

x. 
>< I/ 



House Human Services 

2019 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL No. SB 2094 

D Subco m m ittee 

Date: 3-26-20 1 9  
Ro l l  Ca l l  Vote #: _3_ 

Comm ittee 

Amendment LC# or Descri ption : Dr. Sen,, Amendment; page 2 l ine 23 after "consultation "  insert 
"on a d i agnosis for a patient to a physician l icensed in the state 
or teaching assistance not more than a period of 7 days . " 

Recommendation :  � Adopt Amend ment 
D Do Pass D Do N ot Pass 
D As Amended 
D Place on Consent Calendar  

Other Actions :  D Reconsider 

D Without Com m ittee Recommendation 
D Rerefer to Appropriations 

D 

Motion Made By _R _e�p _. P_o_rt_e _r  ______ Seconded By _R�eP�·_M_. _R_u_b�y _____ _ 

Representatives Yes No Representatives Yes No 
Robin Weisz - Cha i rm an Gretchen Dobervich 
Karen M .  Rohr - Vice Chairman Mary Schneider 
Dick Anderson 
Chuck Dam schen 
B i l l  Devl in 
Clayton Fegley 
Dwig ht Kiefert 
Todd Porter 
Matthew Ruby 
B i l l  Tveit 
Greg Westl ind 
Kathy Sk roch 

Tota l (Yes) No 

Absent 

Floor Assignment 

If the vote is on an a m end ment, briefly ind icate intent: 

Voice Vote: Motion Carried. 



House Human Services 

2019 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 
BILL No. SB 2094 

D Subcommittee 

Date: 3-26-201 9 
Ro l l  Ca l l  Vote #: __1 

Com m ittee 

Amendment LC# or Descri ption: Remove page 2 sub 11, out of the board of med icine's century 
code l ist 

Recommendation: 1ZJ Adopt Amend ment 
D Do Pass D Do Not Pass 
D As Amended 
D Place on Consent Calendar 

Other Actions :  D Reconsider 

D Without Committee Recommendation 
D Rerefer to Appropriations 

D 

M otion Made By _R_e....._p_. P_ort_e_r ______ Seconded By _R_e._p._M_. R_ub�y'-------

Representatives Yes No Representatives Yes No 
Robin Weisz - Cha i rman Gretchen Dobervich 
Karen M. Rohr - Vice Chairman Mary Schneider 
Dick Anderson 
Chuck Damschen 
Bi l l  Devl in 
Clayton Fegley 
Dwight Kiefert 
Todd Porter 
M atthew Ruby 
Bi l l  Tveit 
Greg Westl ind 
Kathy Sk roch 

Total No (Yes) 
--------------------------

Absent 

Floor Assignment 

If the vote is on an amend ment, br iefly ind icate intent: 

Voice Vote: Motion Carried. 



Date: 3-26-20 1 9  
Ro l l  Ca l l  Vote #: __§ 

House Human Services 

2019 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL No. SB 2094 

D Subcommittee 

Amendment  LC# or Descript ion: Page 3, l ine 2 changing "va l id " to " bonafide " 

Recommendation: 1ZJ Adopt Amendment 

Committee 

D Do Pass D Do N ot Pass D Without Committee Recommendation 
D As Amended D Rerefer to Appropriations 
D Place on Consent Calendar 

Other Actions :  D Reconsider D 

Motion Made By _R_e�p_. S_k_r_o_ch ______ Seconded By Rep. D. Anderson 

Representatives Yes No Representatives 
Robin Weisz - Cha i rman Gretchen Dobervich 
Karen M.  Rohr - Vice Chairman Mary Schneider 
Dick Anderson 
Chuck Damschen 
B i l l  Devl in 
Cl ayton Feg ley 
Dwight Kiefert 
Todd Porter 
M atthew Ruby 
Bi l l  Tveit 
Greg West l ind 
Kathy Sk roch 

Total (Yes) No 

Absent 

Floor Ass ignment 

If the vote is on an amendment, briefly ind icate intent: 

Voice Vote: Motion Carried. 

Yes No 



House Human Services 

2019 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL No. SB 2094 

0 Subcommittee 

Date: 3-26-201 9 
Ro l l  Ca l l  Vote #: __§ 

Committee 

Amendment LC# or Descri ption: add to section 6 add and hyperbaric chamber in the description. 

Recommendation: IZJ Adopt Amendment 
0 Do Pass 0 Do N ot Pass 
0 As Amended 

0 Without Committee Recommendation 
0 Rerefer to Appropriations 

0 Place on Consent Calendar 

Other Actions :  0 Reconsider 0 

Motion Made By _R_e.._p_. S_k_r_o_ch ______ Seconded By Rep. D. Anderson 

Representatives Yes No Representatives 
Robin Weisz - Cha i rman Gretchen Dobervich 
Karen M. Rohr - Vice Chairman Mary Schneider 
Dick Anderson 
Chuck Damschen 
Bi l l  Devl in 
Cl ayton Fegley 
Dwight Kiefert 
Todd Porter 
M atthew Ruby 
B i l l  Tveit 
Greg Westl ind 
Kathy Sk roch 

Total (Yes) No 

Absent 

Floor Ass ignment 

If the vote is on an amendment, briefly ind icate intent: 

Voice Vote: Motion Carried. 

Yes No 



House Human Services 

2019 HOU SE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL No. SB 2094 

D Subcommittee 

Amendment LC# or Descri ption :  19.8055.02002 

Date : 3-26-20 1 9  
Ro l l  Ca l l  Vote #: _J_ 

Comm ittee 

��-----���-------�---�-

Recommendatio n :  D Adopt Amendment 
IZI Do Pass D Do Not Pass D Without Committee Recommendation 

Other Act ions :  

IZI As Amended � Rerefer to Appropriations 
D Place on Consent Calend ar 
D Reconsider D 

Motion Made By _R_e�p_. M_. _R_ u_b�y _____ Seconded By _R_ep�._P_o_r t_e_r _____ _ 

Representatives Yes No Representatives Yes No 
Robin We isz - Cha i rman x Gretchen Dobervich x 
Ka ren M .  Rohr - Vice Chairman x Mary Schneider x 
Dick Anderson x 
Chuck Damschen x 
Bi l l  Devl in x 
Clayton FeQley x 
DwiQht Kiefert x 
Todd Porter x 
M atthew Ruby x 
Bi l l  Tveit x 
Greg Westl ind x 
Kathy Sk roch x 

Tota l 14 No 0 (Yes) 
�-----�-��-��--�---------� 

Absent 0 
��-------------------------��--

Floor Assignment Rep. D. Anderson 
��------------------------� 

If the vote is on an amendment, briefly indicate intent: 

Motion carries. 
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Module I D: h_stcom rep_54_001 
Ca rrie r: D .  Anderson 

Insert LC: 19.8055.02002 Title: 03000 

REPORT OF STAN D I N G  C O M M ITTE E  
S B  2094, a s  e n g rossed: H u ma n  Services Comm ittee ( Rep.  Weisz, C h airman)  

recommends A M E N D M ENTS AS FO LLOWS and when  so amended , recommends 
D O  PAS S  and BE REREFERRED to the A p p ropriations Com mittee ( 1 4  YEAS , 
0 NAYS,  0 ABSENT AND NOT VOTI NG) . Engrossed SB  2094 was p laced on the 
S ixth order  on the calendar. 

Page 1 ,  l i ne  2 ,  remove the fi rst "and" 

Page 1 ,  l ine 3 ,  after "43- 1 7-0 1 "  i nsert " ,  43-1 7-02 , "  

Page 1 ,  l i n e  4 ,  after t h e  second "med ic i ne" i nsert " ;  to provide for a hyperbaric oxygen 
therapy p i lot program;  to  provide an appropr iat ion ;  and  to  provide for a report to 
leg is lative management" 

Page 2 ,  after l i ne  8 ,  i nsert: 

" S E CT I O N  2.  A M E N D M ENT. Section 43-1 7-02 of the North Dakota Century 
Code is amended and reenacted as fo l lows: 

43-17-02 . Persons exempt from the provis ions of c h a pte r. 

The provis ions of th is chapter do not app ly to the fo l lowin g :  

1 .  Students of med ici ne or osteopathy who are conti n u i ng  the i r  tra i n i ng  and 
perform ing the duties of a res ident i n  any hosp ita l or  i nst itut ion 
mainta ined and operated by the state , an agency of the federa l  
government,  or i n  any  res idency program accred ited by the  accred itation 
cou nc i l  on grad uate med ical ed ucation ,  provided that the North Dakota 
board of medicine may adopt ru les re lat ing to the l icensure ,  fees,  
qua l ifications ,  activ it ies, scope of practice , and  d iscip l i ne  of such 
persons .  

2 .  The domestic admin istration of  fam i l y  remed ies .  

3 .  Dentists practic ing their profession when properly l icensed . 

4 .  Optometrists practicing the ir  profession when properly l icensed . 

5 .  The  practice o f  christian  science or other rel ig ious tenets or  rel ig ious 
ru les or  ceremon ies as a form of  re l ig ious worsh ip ,  devotion ,  or hea l i ng ,  if 
the person adm in isteri ng, making use of, ass isti ng i n ,  or p rescrib i ng ,  
such re l ig ious worsh ip ,  devotion ,  or  hea l i ng does not prescribe or  
admin ister d rugs or medic ines and does not  perform surg ica l or physical 
operations ,  and if the person does not hold out to be a phys ic ian or 
surgeon .  

6 .  Commissioned medica l officers of  the  armed forces of  the  U n ited States, 
the U n ited States pub l ic health service, and med ical officers of the 
veterans admin istrat ion of the Un ited States,  i n  the d ischarge  of their  
offic ia l  d ut ies, and l icensed physicians from other  states or  territories if 
ca l led in consu ltation with a person l icensed to practice med ici ne  i n  th is 
state . 

7 .  Doctors o f  ch iropractic d u ly l icensed to practice i n  th is state pu rsuant to 
the statutes regu lati ng such profess ion .  

8 .  Pod iatr ists practic ing their profess ion when  properly l icensed .  

9 .  Any person rendering serv ices as a physic ian assistant ,  i f  such service i s  
rendered u nder the  su pervis ion , contro l ,  and  respons ib i l i ty of a l icensed 
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physic ia n .  However, sections 43- 1 7-02. 1 and 43-1 7-02 . 2  do app ly  to 
physic ian ass istants. The North Dakota board of medic i ne  sha l l  prescr ibe 
ru les govern i ng  the conduct, l icensure, fees, qua l ificat ions ,  d iscip l i ne ,  
activ it ies,  and supervis ion of  physic ian assistants . Phys ic ian ass istants 
may not be authorized to perform any serv ices wh ich  must be performed 
by persons  l icensed pursuant to chapters 43- 1 2 . 1 ,  43- 1 3 ,  43- 1 5 ,  and  
43-28 or  services otherwise regulated by  l icens ing  laws , n otwithstand ing  
the  fact that med ica l doctors need not  be l icensed specifica l ly  to  perform 
the serv ices contem plated u nder such chapters or l icens ing  l aws. 

1 O. A n urse practic ing the n urse's profess ion when proper ly l icensed by the 
North Dakota board of nu rs ing. 

1 1 .  A person rendering fluoroscopy services as a radiologic technologist if the service is rendered under the supervision, control, and responsibility 
of a licensed physician and provided that the North Dakota board of medicine prescribes rules governing the conduct, permits, fees, 
qualifications, activities, discipline, and supervision of radiologic technologists who provide those services. 

� A naturopath d u ly l icensed to practice i n  th is state pursuant  to the 
statutes reg u lati ng such profession. 

4-J.:-1£. An i nd iv id ua l  d u ly l icensed to practice med ical imag ing  or rad iat ion 
therapy i n  th is state under chapter 43-62. 

44:-.Ll,_ An acu pu ncturist d u ly l icensed to practice i n  th is state pursuant to the 
statutes reg u lati ng such profession . "  

Page 2 ,  l i ne  23 ,  after "consu ltation" i nsert "on  a d i agnosis for a patient  to a physic ian 
l icensed i n  the state," 

Page 3, l i ne  1 0 , rep lace "va l id "  with "bona fide" 

Page 4 ,  after l i ne  23, i nsert: 

"SECTION 6 .  A P P RO P RIATION - HYP E RBARIC OXYG E N  THERAPY 
P I LOT P ROG RAM - REPORT TO L E GISLATIVE MANAG E M E N T. 

1 .  There is  appropriated out of any moneys i n  the tobacco prevent ion and  
control trust fu nd i n  the  state treasury, not otherwise appropr iated , the 
sum of $335 ,000 ,  or so much of the sum as may be necessary, to the 
state department of health for the purpose of contract ing with a th ird 
party to im plement a hyperbar ic oxygen therapy p i lot p rogram ,  for the 
b ien n i u m  beg i n n ing  J u ly 1 ,  20 1 9 , and ending June  30, 202 1 . 

2 .  The department sha l l  contract with an  ent ity with exper ience 
im plementi ng  stud ies us ing hyperbaric oxygen for traumatic bra i n  i nj ur ies 
to cond uct a p i lot program for treatment of moderate to sever ly 
bra in - i nj ured North Dakotans us ing an  establ ished protocol  of hyperbar ic 
oxyge n  therapy provided by an entity with experience i n  treati ng  
traumatic brai n  i nj ury us i ng  medica l-grade hyperbaric chambers 
pressur ized with one hundred percent oxygen . The goals of the study 
include demonstrating  improvement in  bra in-eye fu nction  us ing  R ightEye, 
s ign ificant improvement i n  q ua l ity of l ife of inju red pat ients ,  s ig n ificant 
improvement in cogn itive abi l ities of i nj ured pat ients ,  and financ ia l  
savings and  increased revenues for the state , i nclud i ng  possib le  savi ngs 
for med ical  assistance and workers' compensation and  a pos itive impact 
on i ncome tax revenues. The pi lot program des ign m ust be estab l ished i n  
consu ltat ion with a th ird-party phys ic ian .  
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3. Du ri ng the 20 1 9-21 bienn i um ,  the department sha l l  make period ic  reports 
to the legis lative management on the status of the p i lot p rogram and  
whether the  goals are be ing rea l ized . "  

Ren umber accord ingly 
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2019 HOUSE STANDING COMMITTEE MINUTES 

Appropriations Committee 
Roughrider Room, State Capitol 

SB 2094 
3/28/2019 

34354 
 

☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk: Risa Bergquist 

 

Explanation or reason for introduction of bill/resolution: 

 
Relating to the definitions of the practice of medicine and telemedicine and the 

practice of medicine; to provide for a hyperbaric oxygen therapy pilot program; to 
provide an appropriation; and to provide for a report to legislative management. 

 

Minutes:                                                 Attachment 1  

 
 
Chairman Delzer: Called the meeting to order for SB 2094 
 
Representative Weisz: The only reason this bill is here is because of an amendment that adds some 
language for hyperbaric oxygen therapy. The house passed this earlier and the senate killed it so we 
are adding it in here. I handed out amendments and I’ll ask you to adopt it, SB 2094 is basically the 
telemedicine bill and when we amended it there was a section having to do with imagining, we 
mended that out but we forgot to add the language for the Fluoroscopist technologist. This 
amendment fixes that. (see attachment 1) If the committee would adopt that amendment.  
 
Chairman Delzer: Where does this amendment sit in the bill? Line 12? It would come in front of the 
hyperbaric oxygen. So hyperbaric oxygen will go to section 7 and all you did was take the exact same 
numbers from the house bill.  
 
Representative Weisz: It hasn’t died on the senate floor but they amended to the point that it isn’t 
doing what it was intended to do. It allocated 100 thousand dollars to UND to do some research.  
 
Representative J. Nelson: Could we address this in SB 2012 rather than in a policy bill that has to 
go to conference? 
 
Representative Weisz: We are just trying to help out the bill sponsor, we don’t care what bill it ends 
up in, the committee supported this bill very strongly.  
 
Chairman Delzer: If we take it out and bring it to the floor before 2012, what happens on the floor? 
If we do that you might want to make sure the bill sponsor is aware of what is going on.  
 
Representative Weisz: If that is the intent of the committee to put this into SB 2012 we are okay with 
that. We know it might not survive that way but it might not survive in here either.  
 
Chairman Delzer: Further questions by the committee? Seeing none we will close this hearing.  



2019 HOUSE STANDING COMMITTEE MINUTES 

Appropriations Committee 
Roughrider Room, State Capitol 

SB 2094 
4/1/2019 

34379 
 

☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk: Risa Bergquist 

 

Explanation or reason for introduction of bill/resolution: 

 
Relating to the definitions of the practice of medicine and telemedicine and the 

practice of medicine; to provide for a hyperbaric oxygen therapy pilot program; to 
provide an appropriation; and to provide for a report to legislative management. 

 

Minutes:                                                  

 
 
Chairman Delzer: Called the meeting to order for BS 2094, this is a human service bill, it’s 
the one at the request of the board of medicine. It’s a telemedicine bill, everything I 
understand is the bill needs to go forward, it has the hyperbaric treatment in it. I think they 
will add that to SB 2012.  
 
Representative J. Nelson: There’s an amendment drafted to do just that.  
 
Chairman Delzer: Representative Weisz did give us an amendment that he would like us to 
out on. So we should amend the bill and then remove the hyperbaric oxygen program.  
 
Representative Beadle: Motion to amend SB 2094 to remove section 6, the hyperbaric 
and add fluoroscopy technologists.  
 
 Representative Vigesaa: Second 
 
Chairman Delzer: Voice Vote, All in Favor, Motion Carries 
 
Representative J. Nelson: Motion to move SB 2094 with a Do Pass as Amended.  
 
Representative Schmidt: Second  
 
Chairman Delzer: Any further discussion on the amended bill before us? Seeing none we 
will call the roll.  
 
A Roll Call vote was taken. Yea:   16           Nay:      0     Absent:     5 
 



House Appropriations Committee  
SB 2094 
April 1st 2019 
Page 2  
   

Motion Carries, Representative D. Anderson will carry the bill 
 
Chairman Delzer: With that we will close the meeting for SB 2094. 
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PROPOSED AMENDMEN TS TO ENGROSSED SENATE BILL NO. 2094 

In l ieu of the amendments adopted by the House as pri nted on pages 1345-1347 of the House 
Journal, Eng rossed Senate Bi l l  No. 2094 is amended as fol lows: 

Page 1, l ine 1, rep lace the second "and" with a comma 

Page 1, l i ne 1,  after "43-17-45" insert ", and 43-62-14.1" 

Page 1, l ine 2, after "te lemedicine" insert "and the reg u lation of fl uoroscopy tech nolog ists" 

Page 1, l ine 2, rem ove the first "and" 

Page 1, l i ne 3, after "43-17-01" insert ", 43-17-02," 

Page 1, l i ne 3, after "43-17-02.3" insert ", su bsection 1 of section 43-17 .1-02, and sections 
43-17.1-05, 43-17.1-05.1, 43-17.1-06, and 43-62-01" 

Page 1, l i ne 4, replace the second "and" with a comma 

Page 1,  l i ne 4,  after the second "med ici ne" i nsert ", and the reg u lation of  fl uoroscopy 
tech nolog ists ; to provide a penalty; and to provide for appl icatio n" 

Page 2, after l ine  8, insert :  

"SECTION 2. AMENDMENT. Section 43-17-02 of the N o rth Dakota Centu ry 
Code is amended and reenacted as fol lows: 

43-17-02. Persons exempt from the provisions of chapter. 

The provisions of this chapter do not apply to the fol lowing : 

1. Students of med icine or osteopathy who are conti n u i ng the i r  tra in ing and 
perform ing the d uties of a res ident i n  any hospital or i nstitut ion maintained 
and operated by the state, an agency of the federa l  govern ment, or i n  any 
residency program accredited by the accred itat ion cou nci l  on g rad uate 
m ed ical ed ucation, provided that the North Dakota board of medicine may 
adopt ru les relating to the l icensure, fees, qua l ificat ions, activities, scope of 
practice, and discip l ine of such persons. 

2. The domestic admin istration of fami ly  remedies. 

3. Dentists practicing their profession when properly l ice nsed. 

4. Optometrists practicing the i r  profession when properly l i censed. 

5. The practice of christian science or other re l ig ious tenets or rel ig ious rules 
or  ceremon ies as a form of re l ig ious worsh ip, devotion, o r  heal i ng, if the 
person admin istering, making use of, assisti ng i n, o r  prescri b ing,  s uch 
rel ig ious wo rsh i p, devotion, or heal ing d oes not prescribe or admin ister 
d rugs or medicines and does not perform surg i ca l  or physical operations, 
and if the person does not hold out to be a physician or surgeon. 
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6. Commissioned medical officers of the armed forces of the U n ited States,  )_) f 

the U n ited States publ ic  health service, and medical  officers of the 
veterans adm i n istration of the U n ited States, i n  the d ischarge of their 
official  d uties, and l icensed physicians from other states or  territories if  
cal led in  consu ltation with a person l icensed to practice medicine in  this 
state. 

7. Doctors of chi ropractic du ly  l icensed to practice i n  th is state pursuant to the 
statutes regulat ing such professi,o n. 

8. Pod iatrists practicing their profession when properly l icensed. 

9. Any person rendering services as a physician  ass istant, if such service is 
rendered under the su pervis ion, control,  and respons ib i l ity of a l ice nsed 
physician. However, sections 43-17-02.1 and 43-17-02.2 do apply to 
physician assistants. The North Dakota board of medicine sha l l  prescri be 
rules g overning the conduct, l icensure, fees, qua l ificat ions, d isc ip l ine, 
activities, and su pervis ion of physic ian assistants. Physician assistants 
may not be authorized to perform any services wh ich m ust be performed 
by persons l icensed pursuant to cha pters 43-12.1, 43-13, 43-15, and 43-28 
or services otherwise reg u lated by l icensing laws, notwithstanding the fact 
that medical doctors need not be l icensed specifica l ly  to perform the 
services co ntemplated u nder such chapters or l icensing l aws. 

10. A n u rse practicing the nurse's profession when properly l icensed by the 
North Dakota board of nursing. 

11. /\ person rendering fluoroscopy services as a radiologic technologist if the 
service is rendered under the supervision, control, and responsibility of a 
licensed physician and provided that the North Dakota board of medicine 
prescribes rules governing the conduct, permits, fees, qualifications, 
activities, discipline, and supervision of radiologic technologists who 
provide those services. 

� A natu ropath d u ly l icensed to practice i n  th is state purs uant to the statutes 
reg u lating such profession. 

4&.1£. An ind ividual du ly  l icensed to practice medical  imaging o r  rad iation therapy 
i n  this state under chapter 43-62. 

44-U An acupuncturist du ly  l icensed to practice i n  th is state pursu ant to the 
statutes reg ulat ing such profession." 

Page 2, l ine 23, after "consu ltation" i nsert "on a d iagnosis for a patient to a physic ian l icensed 
in  the state," 

Page 3, l ine 10, replace "va l id" with "bona fide" 

Page 4, after l ine 23, i nsert: 

"SECTION 6 .  AMENDMENT. S u bsection 1 of section 43-17.1-02 of the N o rth 
Dakota Century Code is amended and reenacted as fol lows: 

1. For the purpose of investigating compla ints or other i nformation that might 
g ive rise to a discip l inary proceed ing against a physic ian,--a..m: physician 
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assistant, or a fluoroscopy technologist, the pres ident of the board 3 of t 
fftt:IStshal l  designate two investigative panels, each comprisedcomposed of 
six mem bers of the board. Five mem bers of each panel  m ust be physician 
mem bers of the board. One member of each panel  m ust be a publ ic  
member of the board. 

SECTION 7. AMENDMENT. Section 43-17.1-05 of the North Dakota Century 
Code is  amended and reenacted as fol lows : 

43-17. 1-05. Complaints. 

1. Any person may make or refer written compla ints to the i nvestig ative 
panels with reference to the acts, activities, or q u a l ificat ions of any 
physician1..m: physician assistant, or fluoroscopy technologist l i censed to 
practice in th is state, or to request that an investig ative panel  review the 
q ua l ifications of any physician1..m: physician assistant, or fluoroscopy 
technologist to continue to practice in this state. Any person wf:lethat, i n  
g ood faith, makes a report to the i nvestigative panels u n d e r  this sect ion i s  
not subject to civi l l iab i l ity for making the report. F o r  purposes o f  a n y  civi l 
proceeding, the good faith of any person wf:lethat m a kes a report pursuant 
to this section is  presumed. Upon receipt of any com pla int or req uest, the 
investigative panel sha l l  conduct the i nvestig at ion as itthe panel  deems 
necessary to determine whether any physician, or  physician assistant,--eF 
fluoroscopy technologist has comm itted any of the g rounds for d iscip l inary 
action provided for by law. U pon com pletion of itsthe i nvestigation of the 
i nvestigative panel, the investigative panel sha l l  make a find ing that the 
investig ation d iscloses that: 

a. There is insufficient evidence to warrant fu rther actio n ;  

b. The conduct of the physician,..m: physician assistant, or fluoroscopy 
technologist does not warrant further proceedings but the i nvestigative 
panel dete rm ines-#tat possib le errant conduct occurred th at cou ld  
lead to  sig n ificant conseq uences i f  not corrected. I n  such a case, a 
confidentia l  letter of concern may be sent to the physician1..m: 
physician assistant, or fluoroscopy technologist; or 

c. The conduct of the physician, or physician  assistant, or fluoroscopy 
technologist ind icates-#tat the physic ian, or physician ass istant,--eF 
fluoroscopy technologist may have com m itted any of the g rounds for 
d iscip l i nary action provided for by law and which warrants fu rther 
proceed ings. 

2. If the investigative panel determines #lat a forma l  heari ng should be held 
to determ ine whether any l icensed physician1..Q[ physic ian assistant,--eF 
fluoroscopy technologist has com m itted any of the g rounds for d iscipl inary 
action provided for by law, ttthe panel  sha l l  i nform the respondent 
physician, or physician assistant, or fluoroscopy technologist i nvolved of 
the specific cha rges to be considered by servi ng u po n  that 
personindividua l  a copy o f  a formal com pla int fi led with t h e  board for 
d isposition pursuant to the provis ions of chapter 28-32. The board 
mem bers who h ave served on the i nvestigative panel  may not partici pate 
in any proceeding before the board relati ng to saffithe compla int. The 
compla int must be prosecuted before the board by the attorney general or 
one of the attorney general 's  assistants. 
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3. If an investigative panel finds-tRat there are insufficient facts to warrant 
further investig ation or action, the com pla int m ust be d ism issed and the 
matter is closed. The investigative panel sha l l  provide written notice to the 
individual OF entityperson fi l ing the orig ina l  compla int and the 
peFsonind ividual  who is the subject of the compla int of  the i nvest igative 
panel 's fi nal  action or recommendations, if any, concern ing the com pla int. 

SECTION 8. AMENDMENT. Section 43-17.1-05.1 of the North Dakota Century 
Code is amended and reenacted as fol lows: 

43-17. 1-05. 1. Reporting requirements - Penalty . 

.1. A physician, a physician assistant, OF a fluoFoscopy technologist, a health 
care institution in the state, a state agency, or a l aw enforcement agency i n  
t h e  state havi ng actual  knowledge that a l i censed physician,a..m: physician 
assistant, OF a fluoroscopy technologist m ay have com m itted any of the 
g rounds for discip l inary action provided by l aw or by ru les adopted by the 
board promptly sha l l  promptly report that i nformation i n  writ ing to the 
investig ative panel of the board. A medica l  l icensee or  any institution from 
which the med ical  l icensee vo l untari ly  resigns o r  volu ntari ly l i m its the 
l icensee's staff priv i leges shal l  report that l i censee's action to the 
i nvestig ative panel  of the board if th at action occurs whi le the l icensee is  
under formal or informal i nvestig ation by the i nstitut ion or a com m ittee of 
the institution for any reason related to poss ib le medica l  i ncom petence,  
unprofessional conduct, or  mental or  physical  i m pairm ent. 

2. U pon receiving a report concern ing a l icensee an i nvestig ative panel  shal l ,  
o r  o n  its own motion an i nvestigative panel m ay, i nvestig ate any evidence 
that appears to show a l icensee is o r  may have com m itted any of the 
g rounds for discip l inary action provided by l aw or by rules adopted by the 
board. 

3. A person requ i red to report under this sect ion wi:lethat makes a report i n  
g ood faith is not subject to crim ina l  prosecution o r  civi l l iab i l ity for making 
the report. For purposes of any civ i l  proceedi ng, the good faith of any 
person wl:lethat makes a report pursuant to th is sectio n  is  presumed. A 
physician who o btains i nformation i n  the cou rse of a physician-patient 
relationsh ip  in which the patient is  another physic ian is  not req u i red to 
report if the treat ing physician successfu l ly  cou nsels the other physician to 
l im it or withdraw from practice to the extent req u i red by the impairment. A 
physician who obtains i nformation i n  the cou rse of a professional  peer 
review pursuant to chapter 23-34 is  not req u i red to report purs uant to this 
section. A physic ian who does not report i nformation obta ined in a 
professional peer review is not subject to crim ina l  prosecutio n  or civi l  
l iab i l ity for not making a report. For purposes of th is section, a person has 
actu al knowledge if that person acq u i red the i nformation by personal  
observation or u nder circumstances that ca use that person to be l ieve there 
exists a su bstantial  l ike l ihood that the i nform ation is correct. 

4. An agency or health care institut ion that v io lates th is section is g u i lty of a 
class B m isdemeanor. A physician1..Q[ physic ian assistant, OF fluoFoscopy 
technologist who violates this section is subject to admin istrative action by 
the board as specified by law or by ad m i n istrative ru le. 
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SECTION 9 .  AMENDMENT. Section 43-17.1-06 of the North Dakota Century 
Code is amended and reenacted as fol lows: 

43-17. 1-06. Powers of the board's investigative panels. 

The board's investigative panels may: 

1. S u bpoena witnesses and physician and hospital records relat ing to the 
practice of any physician1_m: physician assistant, OF fluoroscopy 
technologist under investig at ion. The confidential ity of the records by any 
other statute or law does not affect the val id ity of  a n  investigative panel 's 
s u bpoena nor the adm issibi l ity of the records i n  board proceed ings ;  
h owever, the proceedings and records of  a com m ittee thatwh ich are 
exe m pt from subpoena, d iscovery, or i ntroduction i nto evidence under 
chapter 23-34 are not subject to this s ubsect ion. 

2. Ho ld  pre l im i nary hearings. 

3. U pon probable cause, req u i re any physician1_m: physician assistant,eF 
fluoroscopy technologist under i nvestig ation to submit to a physica l, 
psych iatric, or competency exa m ination or chemica l  dependency 
evaluat ion. 

4. Appoint special  masters to conduct pre l i m inary hearings. 

5. E mploy independent i nvestigators wReRif necessary. 

6. Ho ld  confidentia l  conferences with any com pla inant or any physician1_m: 
physician assistant, OF fluoFoscopy technologist with respect to any 
com pla int. 

7. F i le  a formal com pla int against any l icensed physic ian1_m: physician 
assistant, OF fluoroscopy technologist with the board. 

SECTION 10. AMENDMENT. Section 43-62-01 of the N o rth Dakota Century 
Code is amended and reenacted as fol lows: 

43-62-01. Definitions. 

As used i n  this chapter: 

1. "Board" means the North Dakota medica l  i m ag ing and rad i at ion therapy 
board. 

2. "Certification organization" means a national  certificatio n  o rg a nization that 
special izes in the certification and reg istrat ion of medica l  imaging and 
rad iation therapy tech n ical personnel  and which has programs accredited 
by the national  comm ission for certify ing agen cies, American n at ional  
standards institute or the i nternat ional  organ ization for standard ization, or  
other accreditat ion organ ization recognized by the board. 

3. "Licensed practitioner" means a l icensed physician, advanced practice 
reg istered nurse, ch i ropractor, dentist, or podi atrist. 
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4. "Licensee" means an ind ivid ua l  l icensed by the board to perform medical  
imaging or rad iation therapy and operate medica l  imaging or rad iation 
therapy equipment, inc luding a nuclear medic ine technolog ist, rad iat ion 
therapist,  rad iographer, rad iolog ist assistant,  sonographer, fl uoroscopy 
tech nologist, or mag netic resonance imaging tech nologist. 

5. "Medical imag i ng" means the performance of any d iag nostic or  
interventional proced ure or  operation of  medical  imag ing eq u ipment 
i ntended for use in the d iagnosis or visual izat ion of d isease or other 
medica l  conditions i n  human beings,  including magnet ic resonance 
i m ag i ng , fluoroscopy, nuclear medicine ,  sonog raphy, o r  x-rays. 

J)t <i. /J / I '  
Uz of q 

6. "Med ical physicist" means an indiv idual  who is certified by the American 
board of radiology, American board of medical physics, American board of 
science in  nuclear medicine ,  or Canad ian college of phys ics i n  medicine in 
rad io logica l  physics or one of the subspecia lt ies of rad io log ica l  physics.  

7. "Primary modal ity" means an ind ivid ual  practicing as a n uclear medicine 
tech nolog ist, rad iat ion therapist ,  rad iog rapher, rad io log ist assistant, 
sonographer, fl uoroscopy tech nologist, or mag netic resonance imaging 
tech nologist. 

8. "Protected health i nformation" has the same m ea n i ng as provided under 
section 23-01.3-01. 

9. "Radiation therapy" means the performance of any proced u re or  operation 
of rad iation therapy equ ipment i ntended for use i n  the treatment of d isease 
or  other medical condit ions i n  human beings. 

10. "Radiation therapist" means an i nd ivid ua l ,  other  than a l icensed 
practit ioner or a uthorized user, who performs proced u res and appl ies 
ionizing radiatio n  em itted from x-ray machines,  particle accelerators , or  
sealed rad ioactive sou rces to human beings for therapeutic purposes. 

(Contingent effective date - See note) Definitions. 

As used in  this chapter: 

1. "Board" means the North Dakota medica l  imaging and rad iation therapy 
board. 

2. "Certification organization" means a national  certificatio n  organ izat ion that 
specia l izes in the certificat ion and reg istrat ion of medica l  imaging and 
rad iat ion therapy technical  personnel  and which has programs accred ited 
by the national com m ission for certifying agencies,  American national  
standards institute o r  the i nternat ional  organ izat ion for standard izat io n ,  or  
other accreditation organ ization recog nized by the board. 

3. "Licensed practit ioner" means a l icensed physici a n ,  advanced pract ice 
reg istered nurse,  ch i ropractor, dentist, or podi atrist. 

4. "Licensee" means an ind ivid ua l  l ice nsed by the board to perform medica l  
imaging or rad iation therapy and operate medica l  imaging or rad iation 
therapy equipment, inc luding a nuclear medic ine technolog ist, rad iation 
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therapist, rad iographer, rad iolog ist assistant, x-ray operator, sonog rapher ... 
fluoroscopy tech nologist, or mag netic resonance imaging technolog ist. 

5. "Med ica l  imaging" means the performance of any d iagnostic o r  
i nterventional procedure o r  operation o f  medical  i m a g i n g  eq u i pment 
intended for use in  the d iagnosis or visual ization of d isease or other 
med ical conditions in  human beings, inc lud i ng magnetic resonance 
imaging, fluoroscopy, nuclear medicine, sonog raphy, or x-rays. 

6. "Med ica l  physicist" means an ind ivid ua l  who is certified by the American 
board of rad iology, American board of med ica l  physics, American board of 
science in  nuclear medicine, or Canadian col lege of physics i n  medicine i n  
rad io log ical physics or o n e  of the subspecia lt ies o f  rad io log ical physics. 

7. "Primary modal ity" means an ind ivid ua l  practicing as a n u clear medic ine 
tech nologist, rad iat ion therapist, rad iog rapher, rad io l og ist assistant, 
sonographer, fl uoroscopy tech nologist, or mag netic resonance imaging 
tech nologist. 

8. "Protected health i nformation" has the same meaning as provided under 
section 23-01.3-01. 

9. "Radiation therapy" means the performance of any proced u re or  operat ion 
of rad iat ion therapy eq u ipment intended for use i n  the treatment of d isease 
or other medical cond itions i n  human beings. 

10. "Radiation therapist" means an ind ividua l, other than a l icensed 
practit ioner or authorized user, who performs procedures and appl ies 
ion izing rad iation em itted from x-ray machines, particle acce lerators, or 
sealed rad ioactive sources to human beings for therapeutic p urposes. 

SECTION 11. Section 43-62-14.1 of the North Dakota Centu ry Code is  created 
and enacted as fol lows: 

43-62-14.1. Fluoroscopy technologist. 

.1. Effective August 1. 2019, an ind iv idual  l icensed or perm itted as a 
fluoroscopy technologist by the North Dakota board of medic ine who is i n  
good standing on that date. a utomatica l ly becomes l ice nsed as a 
fl uoroscopy technologist by the North Dakota medical  i m aging and 
rad iation therapy board. 

g.. Effective August 1. 2019, the North Dakota board of medic ine sha l l  
revoke every active fl uoroscopy tech nologists l icense issued by that 
board. 

Q,. Effective August 1, 2019, the North Dakota medical  i m aging and 
rad iation therapy board shal l  issue a fl uoroscopy technologist l icense 
to every ind ivid ua l  qual ified under th is subsection to be a utom atica l ly 
l icensed. 

£. The scope of practice of a l icensed fluoroscopy technologist is l i m ited to 
gastroi ntestina l  fluoroscopy of the esophagus, stomach, and smal l  and 
large intesti nes. 
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Fluoroscopy services provided by a l icensed flu o roscopy tech no logist m ust 
be provided under the supervision of a prim ary s upervis ing physician. 

4 .  If  a fl uoroscopy technologist performs a fl uoroscopy proced u re outside the 
presence of the tech nologist's primary supervis ing physician, the 
tech nologist must be supervised by an onsite s upervis ing phys ician who is 
immediate ly avai lable to the tech nologist for consu ltat ion and supe rvision 
at al l  t imes the tech nologist is performing a fl uoroscopy proced u re .  

5. U nder this section, a supervis ing physician m ay not designate the 
fl uoroscopy tech nologist to take over the physic ian's d uties or cover the 
physician's practice. During an absence or  temporary disabi l ity of a pri mary 
supervis ing physician.  the fl uoroscopy tech nologist is responsib le to the 
su bstitute primary supervis ing physician . 

6. To qual ify for b iennia l  l icense renewal. a fl uoroscopy tech nologist sha l l  
subm it to  the board :  

g... Evidence of completion of at least six hours of conti n u i ng education 
on safety and relevant rad iation protection: and 

b.  A copy of an agreement with a primary supervis i ng physician. 

SECTION 12. APPLICATION. To faci l itate appl ication of sections 2 and 6 
through 11 of this Act, the North Dakota board of medicine sha l l  provide the North 
Dakota medical imag ing and rad iation therapy board with the fi les regard i ng a l l  active 
fluoroscopy technologists l i censed by the North Dakota board of medic ine necessary 
for the North Dakota medical imaging and rad iation thera py board to take over 
l icensure and reg u lation of these technologists." 

Renumber accord ing ly 
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Date: 4/1 /20 1 9 
Rol l  Cal l  Vote #:  

2019 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. SB 2094 

House Appropriations Com m ittee 

D Subcom m ittee 

Amendment LC# or Description: Remove section 6 and Ad d F luoroscopist technologist 

Recommendation: 1ZJ Adopt Amend ment 
D Do Pass D Do Not Pass D Without Com m ittee Recommendation 

Other Act ions: 

D As Amended 
D Place on Consent Calendar 
D Reconsider 

D Rerefer to Appropriat ions 

D 

Motion Made By _Re�p�r_e_se_n_t_at_iv_e_B_e_a_d_le____ Seconded By Representative Vigesaa 

Representatives Yes No Representatives Yes No 

Chai rm an Delzer 
Representative Kem pen ich 
Rep resentative And erson Representative SchobinQer  
Rep resentative Bead le Representative Vigesaa 
Rep resentative Bel lew 
Rep resentative B rand en b u rg 
Representative Howe Rep resentative Boe 
Representative Kreidt Rep resentative Holm an 

Rep resentative Martinson Representative Mock 
Rep resentative Meier  

Representative Mon son 
Rep resentative N athe 
Representative J .  N e lson 

Representative Sanford 
Representative Schatz 
Representative Sch m idt 

Tota l (Yes) No 

Absent 

Floor Assig n ment 

Voice Vote/Motion Carries 



Date: 4/1 /20 1 9  
Rol l  Cal l  Vote #: 2 

House Appropriations 

2019 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. SB 2094 

D Su bcomm ittee 

Amendment LC# or Description :  

Recommendation : D Adopt Amendment 

Comm ittee 

0 Do Pass D Do Not Pass D Without Comm ittee Recommendation 

Other Actions:  

0 As Amended 
D Place on Consent Calendar 
D Reconsider 

D Rerefer to Appropriations 

D 

Motion Made By _R_e�p_re_s_e_nt_a_tiv_e_J_._N_e_ls_o_n ___ Seconded By ___ R_e_._p_re_s_e_n_t_a_t_iv_e_S_c_h_m_i_d_t _ 

Representatives Yes No Representatives 
Chai rman Delzer x 
Representative Kempen ich A 
Representative Anderson x Representative Schob inger  
Representative Bead le x Representative Vigesaa 
Representative Bel lew A 
Representative B randen b u rQ x 
Representative Howe x Representative Boe 
Representative Kreidt A Rep resentative Holm an 

Rep resentative Martinson x Representative Mock 
Representative Meier x 

Rep resentative Monson A 
Representative N athe x 
Representative J .  Nelson >( 

Representative Sanford x 
Representative Schatz x 
Representative Schm idt x 

Total 16 No 0 

Yes No 

x 
x 

x x 
A 

x 

(Yes) 
---------------------------

Absent 5 --=-----------------------------� 

Floor Ass ignment Representative D. Anderson 

Motion Carries 
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REPORT O F  STA N D I N G  COMM ITT E E  
SB 2094, a s  en g rossed and amended : Appro priations Comm ittee ( Rep.  Delzer, 

Chairman) recommends AM E N D M E NTS AS FOLLOWS and when so amended , 
recommends DO PASS ( 1 6  YEAS , 0 NAYS , 5 ABS ENT AN D NOT VOTI NG) .  
Engrossed SB 2094, as amended , was placed on the  S ixth order on the  calendar. 

I n  l ieu of the amend ments adopted by the House as pri nted on pages 1 345-1 347 of the 
House Journa l ,  Engrossed Senate B i l l  No. 2094 is amended as fol lows : 

Page 1 ,  l i ne  1 ,  replace the second "and" with a comma 

Page 1 ,  l i ne  1 ,  after "43-1 7-45" insert " ,  and 43-62- 1 4 . 1 "  

Page 1 ,  l i ne  2 ,  after "telemed icine" i nsert "and the reg u lation of fl uoroscopy technologists" 

Page 1 ,  l i ne 2, remove the fi rst "and" 

Page 1 ,  l ine 3 ,  after "43-1 7-0 1 "  insert " ,  43-1 7-02 , "  

Page 1 ,  l i n e  3 ,  after "43-1 7-02 . 3" insert " ,  su bsection 1 of sect ion 43-1 7 . 1 -02 ,  a n d  sections 
43-1 7 . 1 -05 ,  43-1 7 . 1 -05 . 1 ,  43-1 7 . 1 -06 , and 43-62-0 1 "  

Page 1 ,  l i ne 4 ,  replace the second "and" with a comma 

Page 1 ,  l i ne  4 ,  after the second "med ic ine" i nsert " ,  and the regu lat ion of fluoroscopy 
tech nolog ists ; to provide a pena lty; and to provide for app l ication" 

Page 2 ,  after l i ne  8 ,  i nsert: 

"SECTION 2 .  AM E N D M E NT. Section 43-1 7-02 of the North Dakota Centu ry 
Code is amended and reenacted as fo l lows : 

43-1 7-02.  Persons exem pt from the p rovisions of cha pter. 

The provis ions of th is chapter do not apply to the fo l lowing :  

1 .  Students of medic ine or osteopathy who are conti nu i ng  the ir  tra i n i ng and 
perform ing the duties of a res ident i n  any hospital or  i nstitut ion 
mainta ined and operated by the state , an agency of the federa l  
government,  o r  i n  any res idency program accred ited by the  accred itation 
cou nci l  on g rad uate med ica l  education , provided that the North Dakota 
board of med ic ine may adopt rules re lati ng  to the l icensure ,  fees, 
qua l ifications ,  activit ies , scope of practice , and d iscip l i ne  of such 
persons.  

2 .  The domestic adm in istrat ion of fami ly  remed ies. 

3 .  Dentists practicing  the i r  profession when properly l icensed . 

4 .  Optometrists practic ing the i r  profess ion when properly l icensed . 

5 .  The practice of ch ristian  science or other re l ig ious tenets or re l ig ious 
rules or ceremon ies as a form of re l ig ious worsh ip ,  devotion ,  or hea l i ng , i f  
the person adm in isteri ng ,  mak ing use of, assist i ng in ,  or prescri b ing ,  
such re l ig ious worsh ip ,  devotion ,  or hea l i ng  does not  prescri be or 
admin ister d rugs or med icines and does not perform surg ical or physical 
operations ,  and if the person does not hold out to be a physician or 
surgeon .  

6 .  Commissioned med ical officers o f  t he  armed forces o f  t he  U n ited States, 
the U n ited States pub l ic hea lth service, and medical officers of the 
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veterans admin istrat ion of the U n ited States,  in the d ischarge  of the i r  
official duties, and  l icensed physic ians from other states or territories if 
ca l led in  consultation with a person l icensed to practice med ic ine in  th is 
state . 

7 .  Doctors of ch iropractic du ly l icensed to practice i n  th is state pursuant to 
the statutes regu lati ng such profession . 

8 .  Pod iatrists pract ic ing their profession when properly l icensed . 

9 .  Any person renderi ng services as a physic ian assistant ,  if such service is 
rendered under the supervis ion ,  contro l ,  and respons ib i l ity of a l icensed 
physician . However, sections 43-1 7-02 . 1 and 43-1 7-02 . 2  do  apply to 
physician ass istants. The North Dakota board of med ic ine sha l l  prescribe 
ru les govern ing the conduct, l icensure ,  fees, q ua l ifications ,  d iscip l i ne ,  
activit ies , and supervis ion of physician assistants. Physic ian assistants 
may not be authorized to perform any services which must be performed 
by persons l icensed pursuant to chapters 43-1 2 . 1 ,  43-1 3 ,  43-1 5 ,  and 
43-28 or services otherwise reg u lated by l icens ing laws , notwithstand ing 
the fact that medical doctors need not be l icensed specifica l ly to  perform 
the services contemplated u nder such chapters or l icens ing laws. 

1 0 . A nu rse practicing the n u rse's profession when properly l icensed by the 
North Dakota board of nu rs ing .  

1 1 .  A. person rendering fluoroscopy services as a radiologic technologist if 
the service is rendered under the supervision, control, and responsibility 
of a licensed physician and provided that the North Dakota board of 
medicine prescribes rules governing the conduct, permits, fees, 
qualifications, activities, discipline, and supervision of radiologic 
technologists who provide those services. 

� A natu ropath du ly  l icensed to practice i n  th is state pursuant to the 
statutes reg u lating  such profession .  

�R An ind iv idual  du ly l icensed to practice medical imag ing  or rad iat ion 
therapy i n  th is state u nder chapter 43-62 . 

44.-.Ll.,. An acupunctu rist du ly l icensed to practice i n  th is state pursuant to the 
statutes reg u lating such profession . "  

Page 2 ,  l i n e  23 ,  after "consu ltation" i nsert "on a d iagnosis for a patient to a phys ic ian 
l icensed i n  the state," 

Page 3, l i ne 1 0 , replace "val id" with "bona fide" 

Page 4 ,  after l i ne  23 ,  i nsert :  

"S ECTION 6 .  AM E N D M E NT. Su bsection 1 of section 43- 1 7 . 1 -02 of the North 
Dakota Century Code is amended and reenacted as fol lows: 

1 .  For the purpose of investigati ng compla ints or other information that 
mig ht g ive rise to a d iscip l i nary proceed ing against a physic ian,a..Q[ 
physician assistant, or a fluoroscopy technologist, the pres ident of the 
board ffH:IBtshal l  des ignate two investigative panels ,  each 
comprisedcomposed of six members of the board . F ive members of each 
panel must be physician mem bers of the board . One member of each 
panel must be a pub l ic member of the board .  

SECTION 7 .  AM E N D M E NT. Section 43-1 7 . 1 -05 of the North Dakota Centu ry 
Code is amended and reenacted as fo l lows : 
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1 .  Any person may make or refer written com pla ints to the investigative 
panels with reference to the acts , activit ies, or q ual ifications of any 
physic ian,_Q[ physician assistant, or fluoroscopy technologist l icensed to 
practice i n  th is state , or to req uest that an investigative panel  review the 
qua l ifications of any physician,_Q[ physic ian assistant ,  or fluoroscopy 
technologist to conti nue  to practice i n  th is state . Any person wl:tethat, i n  
good faith , makes a report to the investigative panels u nder th is section 
is not subject to civ i l  l i ab i l ity for making the report. For pu rposes of any 
civ i l  proceed ing ,  the good faith of any person wJ:tethat makes a report 
pursuant to this section is presumed .  U pon receipt of any  compla int  or 
request, the i nvestigative panel sha l l  conduct the investigat ion as itthe 
panel  deems necessary to determ ine whether any physic ian,_Q[ physician 
assistant, or fluoroscopy technologist has comm itted any of the g rounds 
for d iscip l i nary action provided for by law. U pon com plet ion of  itsthe 
investigation of the i nvestigative pane l ,  the i nvestigative panel  sha l l  make 
a fi nd ing  that the investigation d iscloses that: 

a. There is i nsuffic ient evidence to warrant  fu rther action ;  

b .  The cond uct o f  the physician,_Q[ physic ian assistant ,  or fluoroscopy 
technologist does not warrant fu rther proceed ings but  the 
i nvestigative panel determ ines-tRat possib le errant cond uct occurred 
that cou ld  lead to s ign ificant consequences if not corrected . I n  such 
a case , a confident ia l  letter of concern may be sent to the physician, 
or physician assistant ,  or fluoroscopy technologist; or 

c. The cond uct of the physician,_Q[ physic ian assistant ,  or fluoroscopy 
technologist i nd icates-tRat the physician,_Q[ physic ian assistant,..eF 
fluoroscopy technologist may have committed any of the g rounds for 
d iscip l i nary action provided for by law and which warrants fu rther 
proceedings.  

2 .  I f  the i nvestigative panel determ ines tRat a formal  heari ng should be held 
to determ ine whether any l icensed physician,_Q[ physic ian assistant,..eF 
fluoroscopy technologist has comm itted any of the g rou nds  for 
d iscip l i nary action provided for by law, itthe panel  sha l l  i n form the 
respondent physic ian,_Q[ physic ian assistant ,  or fluoroscopy technologist 
i nvo lved of the specific charges to be considered by serv ing u pon that 
pefSOOind iv idual a copy of a forma l  com pla int  fi led with the board for 
d isposit ion pursuant to the provis ions of chapter 28-32. The board 
members who have served on the investigative panel may not partic ipate 
in any proceed ing before the board re lating  to saiGthe com pla int. The 
compla int  must be prosecuted before the board by the attorney genera l  
or one of  the attorney genera l 's  assistants. 

3 .  I f  an investigative panel finds-tRat there are insuffic ient facts to warrant 
further investigation or action ,  the com pla int  must be d ismissed and the 
matter is closed . The investigative panel sha l l  provide written notice to 
the individual or entityperson fi l i ng  the orig ina l  compla int  and the 
pefSOOind iv idual  who is the subject of the com pla int  of the i nvestigative 
panel 's fina l  action or recommendations ,  if any, concern ing  the compla int . 

SECTION 8.  A M E N D M E NT. Section 43-1 7 . 1 -05 . 1 of the North Dakota 
Centu ry Code is amended and reenacted as fo l lows: 

43-1 7 . 1 -05. 1 . Report ing req u i rements - Pena lty . 

.L A physician ,  a physic ian assistant, or a fluoroscopy technologist, a health 
care institution in the state , a state agency, or a law enforcement agency 
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i n  the state having actual knowledge that a l icensed physic ian,a_Q[ 
physic ian assistant, or a fluoroscopy technologist may have committed 
any of the grounds for d iscip l i nary action provided by law or by ru les 
adopted by the board promptly sha l l  promptly report that information i n  
writ ing to the investigative panel o f  the  board . A med ica l  l icensee or any 
i nstitution from which the medical  l icensee vol untar i ly res igns  or 
vol untar i ly l im its the l icensee's staff priv i leges sha l l  report that l icensee's 
action to the investigative panel of the board if that action occurs wh i le  
the l icensee is under formal or i nforma l  investigat ion by the i nstitut ion or 
a committee of the i nstitution for any reason related to poss ib le  medica l  
i ncompetence, u nprofessional  conduct, or menta l  or physical impa i rment.  

� U pon rece iving a report concern ing  a l icensee an investigative panel  
sha l l ,  or on i ts own motion an i nvestigative panel may, investigate any 
evidence that appears to show a l icensee is or may have committed any 
of the grounds for d iscip l i nary action provided by law or by ru les adopted 
by the board . 

� A person requ i red to report u nder th is section w00that makes a report i n  
good fa ith is not subject to  crim ina l  prosecution or c iv i l  l i ab i l ity for making 
the report. For purposes of any civ i l  proceed ing ,  the good fa ith of any 
person w00that makes a report pursuant to th is section is presumed.  A 
phys ician who obta ins  i nformation i n  the cou rse of a physic ian-patient 
relationsh ip  i n  wh ich the patient is  another physician is not req u i red to 
report if the treat ing physic ian successfu l ly  counsels the other  physic ian 
to l im it or withdraw from practice to the extent  requ i red by the 
impairment. A physic ian who obta ins  i nformation i n  the cou rse of a 
professional  peer review pursuant to chapter 23-34 is not requ i red to 
report pursuant to th is section .  A physic ian who does not report 
i nformation obtai ned i n  a professional  peer review is not subject to 
crim ina l  prosecution or civi l l i ab i l ity for not making a report .  For pu rposes 
of th is section ,  a person has actual  knowledge if that person acqu i red the 
i nformation by personal  observation or u nder c ircumstances that cause 
that person to be l ieve there exists a substant ia l  l i ke l ihood that the 
i nformation is correct. 

4. An agency or hea lth care institut ion that violates th is section is g u i l ty of a 
class B misdemeanor. A physician,_Q[ physic ian assistant, or fluoroscopy 
technologist who violates th is section is subject to adm in i strative action 
by the board as specified by law or by adm in istrative ru le .  

SECTION 9.  AM E N D M E NT. Section 43-1 7 . 1 -06 of the North Dakota Century 
Code is amended and reenacted as fo l lows : 

43-1 7 . 1 -06.  Powers of the board 's i nvestigative panels.  

The board's i nvestigative panels may: 

1 .  Su bpoena witnesses and physic ian and hospita l records re lating  to the 
practice of any physic ian,_Q[ physic ian assistant, or fluoroscopy 
technologist under investigation .  The confident ia l ity of the records by any 
other statute or law does not affect the val id ity of an investigative panel 's 
subpoena nor the admiss ib i l ity of the records i n  board proceed ings ;  
however, the proceed ings and records of  a committee tRatwh ich are 
exempt from subpoena ,  d iscovery, or i ntroduction i nto evidence u nder 
chapter 23-34 are not subject to th is subsection .  

2 .  Ho ld  prel im inary hearings .  

3 .  U pon probable cause, req u i re any physician,_Q[ physic ian assistant.,ef 
fluoroscopy technologist under investigation to subm it to a phys ica l ,  
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psych iatric, or competency examination or chem ica l dependency 
evaluation . 

4 .  Appoint special masters to  conduct pre l im inary heari ngs .  

5 .  Emp loy independent investigators wflefljf necessary. 

6 .  Ho ld  confidential conferences with any  compla inant  or any  physic ian,_Q[ 
physic ian assistant, or fluoroscopy technologist with respect to any 
compla int. 

7 .  F i le  a formal com pla int  aga inst any  l icensed phys ic ian,..Q!: physic ian 
assistant, or fluoroscopy technologist with the board .  

S ECTI O N  1 0 . AMEN D M ENT. Section 43-62-0 1 o f  t h e  North Dakota Century 
Code is amended and reenacted as fo l lows : 

43-62-0 1 . Defi n itions. 

As used in  th is chapter: 

1 .  "Board" means the North Dakota med ica l  imag i ng  and  rad iat ion therapy 
board .  

2 .  "Certification organ ization"  means a nationa l  certification  organ ization 
that special izes i n  the certification and reg istration of  med ica l  imag ing  
and rad iation therapy techn ical personne l  and which has  programs 
accred ited by the nat ional commission for certify ing agencies,  American 
national standards institute or the internat ional organ ization for 
standard ization ,  or other accred itation organ izat ion recogn ized by the 
board .  

3 .  "L icensed practitioner" means a l icensed phys ician ,  advanced practice 
reg istered nurse, ch i ropractor, dentist, or pod iatrist. 

4 .  "L icensee" means an i nd ividua l  l i censed by  the board to  perform medical 
imag ing or rad iation therapy and operate medical imag i ng  or rad iat ion 
therapy eq u ipment, i nc lud ing a n uclear med ic ine techno log ist, rad iation 
therapist, rad iographer, rad iolog ist assistant, sonographer, fl uoroscopy 
tech nologist, or magnetic resonance imag ing  tech nolog ist. 

5. "Med ical imag ing"  means the performance of any d iagnostic or 
i n terventiona l  proced ure or operation of med ical imag i ng  equ ipment 
in tended for use i n  the d iagnosis or v isual ization of d isease or other 
med ical cond itions i n  human beings ,  i nc lud ing magnetic reson ance 
imag ing ,  fl uoroscopy, n uclear med ic ine ,  sonog raphy, or x-rays. 

6 .  "Med ical physicist" means an  i nd iv idua l  who is certified b y  t h e  American 
board of rad iology, American board of medical physics,  American board 
of science in nuclear medicine ,  or Canad ian col lege of phys ics i n  
med ici ne in  rad iolog ical phys ics or one  of  the  su bspecialt ies of 
rad io log ical physics. 

7. "P rimary modal ity" means an ind ividua l  practic ing as a n uclear med ic ine 
tech nolog ist, rad iation therapist, rad iographer, rad iolog ist assistant, 
sonographer, fl uoroscopy technologist, or mag netic resonance imag ing  
technolog ist. 

8 .  "P rotected health i nformation"  has the same mean i ng  as provided u nder 
section 23-0 1 .3-0 1 . 
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9. "Radiation therapy" means the performance of any procedu re or 
operation of rad iation therapy eq u ipment i ntended for use i n  the 
treatment of d isease or other medical cond it ions i n  human be ings .  

1 0 . "Radiation therapist" means an ind ivid ua l ,  other than a l icensed 
practitioner or  authorized user, who performs proced ures and app l ies 
ion iz ing rad iation em itted from x-ray mach ines ,  part ic le acce lerators , or 
sealed rad ioactive sou rces to h uman bei ngs for therapeut ic pu rposes. 

(Conti ngent effective date - See n ote) Defi n itions.  

As used in  th is chapter: 

1 .  "Board"  means the North Dakota med ica l  imag i ng  and rad iat ion therapy 
board . 

2 .  "Certification organ ization"  means a nationa l  certification  organ ization 
that special izes in the certification and reg istrat ion of med ical imag ing  
and  rad iation therapy techn ical personne l  and which has  programs 
accred ited by the nationa l  commission for certify ing agenc ies ,  American 
nationa l  standards  institute or the i nternational  organ ization for 
standard ization ,  or other accred itat ion organ ization recogn ized by the 
board . 

3 .  "L icensed practitioner" means a l icensed physician ,  advanced practice 
reg istered nu rse , ch i ropractor, dentist, or pod iatrist. 

4. "L icensee" means an i nd iv idua l  l i censed by the board to perform medical 
imag ing  or rad iation therapy and operate med ica l  imag ing  or rad iat ion 
therapy eq u ipment ,  i nc lud ing a n uclear med ic ine techno log ist, rad iat ion 
therapist, rad iographer, rad iolog ist assistant, x-ray operator, sonog rapher, 
fluoroscopy tech nologist, or magnetic resonance imag ing  technolog ist. 

5. "Med ical imag ing"  means the performance of any d iagnostic or 
in tervent ional proced ure or operation of med ical imag i ng  equ ipment 
intended for use i n  the d iagnosis or  v isual ization of d isease or other 
medical cond itions i n  h uman beings ,  inc lud ing magnetic resonance 
imag ing ,  fl uoroscopy, n uclear medicine ,  sonog raphy, or x-rays . 

6 .  "Med ical physicist" means an i nd iv idua l  who is certified by the American 
board of rad iology, American board of medical physics, American board 
of science in nuclear medicine ,  or Canadian col lege of phys ics i n  
med ic ine in  rad iolog ical phys ics or one of  the  subspecialt ies of 
rad iolog ical phys ics. 

7. "Primary modal ity" means an ind ivid ua l  practic ing as a n uclear med ic ine 
technolog ist, rad iation therapist, rad iographer, rad iolog ist assistant, 
sonographer, fl uoroscopy technologist, or magnetic reson ance imag ing  
technologist .  

8 .  "Protected health information"  has the same mean ing  as provided u nder 
section 23-0 1 .3-0 1 . 

9 .  "Rad iation therapy" means the  performance of  any procedu re o r  
operation of  rad iat ion therapy eq u ipment i ntended for use  i n  the 
treatment of d isease or other medical cond it ions i n  human be ings .  

1 0 . "Rad iation therapist" means an ind ivid ua l ,  other than a l icensed 
practit ioner or authorized user, who performs proced u res and app l ies 
ion iz ing rad iation em itted from x-ray mach ines ,  part ic le acce lerators , or 
sealed rad ioactive sou rces to hu man beings for therapeut ic pu rposes. 
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SECTION 1 1 .  Section 43-62- 1 4 . 1 of the North Dakota Centu ry Code is 
created and enacted as fol lows : 

43-62-1 4.1 . Fluoroscopy tech nologist. 

.L Effective August 1 .  20 1 9. an i nd iv idua l  l icensed or perm itted as a 
fl uoroscopy tech nologist by the North Dakota board of med ic ine who is i n  
good stand ing on that date. automatica l ly becomes l icensed as a 
fl uoroscopy tech nologist by the North Dakota med ica l  imag ing and 
rad iation therapy board . 

.sL Effective August 1 .  201 9. the North Dakota board of med ic ine sha l l  
revoke every active fluoroscopy technologists l icense issued by that 
board . 

Q,. Effective August 1 .  20 1 9. the North Dakota medica l  imagi ng and 
rad iation therapy board sha l l  issue a fl uoroscopy techno logist l icense 
to every ind iv id ua l  qual ified u nder th is su bsection to be automatica l ly 
l icensed . 

� The scope of practice of a l icensed fluoroscopy tech nologist is  l im ited to 
gastro intest inal  fl uoroscopy of the esophagus. stomach. and smal l  and 
large intesti nes. 

� Fluoroscopy serv ices provided by a l icensed fluoroscopy tech nologist 
must be provided under the supervis ion of a primary superv is ing 
physician . 

4 .  I f  a fluoroscopy technologist performs a fluoroscopy procedu re outside 
the presence of the tech nologist's primary supervis i ng physic ian. the 
techno logist must be supervised by an onsite supervis i ng physic ian who 
is immed iately ava i lab le to the technologist for consu ltat ion and 
supervis ion at a l l  t imes the technologist is perform i ng a fluoroscopy 
proced ure .  

� U nder th is section. a supervis i ng physic ian may not designate the 
fluoroscopy tech nologist to take over the physic ian 's duties or cover the 
physic ian's practice. Dur ing an absence or temporary d isab i l ity of a 
primary supervisi ng physic ian, the fluoroscopy tech nologist is responsib le 
to the substitute primary supervis ing physician .  

6. To qua l ify for bienn ia l  l icense renewal, a fl uoroscopy tech nologist sha l l  
subm it to the board :  

a .  Evidence of completion of at least s ix hours of cont in u i ng ed ucation 
on safety and re levant rad iation protection: and 

Q,_ A copy of an agreement with a primary superv is ing physic ian .  

SECTION 1 2 . APPLICATI O N .  To faci l itate appl icat ion of sections 2 a n d  6 
th rough 1 1  of th is Act, the North Dakota board of med ic ine sha l l  provide the North 
Dakota med ical  imag ing and rad iation therapy board with the fi les regard i ng  a l l  
active fl uoroscopy tech nolog ists l icensed by  the  North Dakota board of  med ic ine 
necessary for the North Dakota med ical  imag ing and rad iation  therapy board to take 
over l icensure and regu lation of these tech nologists . "  

Ren umber accord ing ly 
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Minutes:                                                 Attachment #1 

 
Madam Chair Lee opens the conference committee on SB 2094. Please see Attachment 
#1 for proposed amendment 19.8055.02004 
 
Madam Chair Lee: As you all know this was the bill which removed the regulation of the 
fluoroscopy technologists from the board under which they were operating and moving them 
out. We do have some changes that need to be made to clean it up and so that is what the 
amendments are for.  
 
(00:50) Allyson Hicks, Assistant Attorney General and General Counsel for the North 
Dakota Medical Imaging and Radiation Therapy Board: Essentially, we added the 
majority of the information in section 10 of the amendment that is beginning on page 5. 43-
62 is the Medical Imaging Radiation and Therapy Board chapter so, those are the changes 
we made and essentially what this did was, it took the majority of the regulations governing 
the fluoroscopy techs out of the Board of Medicine administrative rules and put them into our 
statue so that there were some rules of the game for this one individual. It just indicates when 
they are licensed it will automatically be grandfathered in, their scope of practice, that they 
must be supervised by a primary supervising physician and more information about substitute 
supervising positions and biennial license renewal and continuing education. I did work with 
Jennifer Clark at Legislative Council in regards to some of the language in the amendment 
that was lost in translation. That appears to be in amendment .02004 that a lot of that did get 
fixed up. The only thing I would note for the committee is, in speaking with the Medical Board 
Director Bonnie Storbakken about this, in page 12, lines 22-23, that provides for revocation 
of the fluoroscopy techs license under the Board of Medicine. Revocation and administrative 
boards have a very specific connotation; it is a disciplinary action. My understanding is the 
governing bodies intended for it to just expire so that the Medical Imaging Board would but, 
the way that it is written now, that would be a disciplinary proceeding under the Board of 
Medicine, this would go on their disciplinary record and be reported to the Medical Imaging 
board. I don think those are intended consequences.  
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Madam Chair Lee: Can you please tell me where that would be? 
 
Allyson Hicks: That would be page 12, line 22-23 of .02003 version.  
 
Madam Chair Lee: Do you have corrective language that we might be able to hear? 
 
Allyson Hicks: I would suggest just the Board of Medicine shall expire or shall not renew, 
either of those work and they serve the function that you were hoping for so, I would leave 
that to the discretion of the committee. 
 
Madam Chair Lee: Does one mean something different from the other? 
 
Allyson Hicks: Expire means that it just discontinues and not renews means it is being taken 
over by a different board.  
 
Madam Chair Lee: Any questions for Mrs. Hicks? If not, thank you. House member would 
you have any concern about permit to expire or shall not renew.  
 
Representative Rohr: Everybody seems accepting of that.  
 
Representative Porter: The only thing I would add is that since the transition is taking place 
on both dates, if we set it not to renew it would still be an active license through the end of 
the year so I think that should expire. Sub A should expire because sub B is taking over on 
that same date. You wouldn’t want it to be going forward, you would want it to end on the 
same day as the other one starts. 
 
Madam Chair Lee: Okay, so permit to expire would seem like the better option. 
 
Representative Porter: It would to me.  
 
Madam Chair Lee: That makes sense. Any comments from any committee members about 
that particular choice of language in that spot? I should ask Mrs. Hicks also, is there any 
other place that you see a concern? 
 
Allyson Hicks: I believe that amendment .02004 has everything that the Medical Imaging 
and Radiation Therapy Board needs.  
 
Madam Chair Lee: Perfect, thank you. Any further questions for Mrs. Hicks? If not, thank 
you. Mrs. Storbakken did you have a comment? 
 
(06:52) Bonnie Storbakken, Executive Secretary of the North Dakota Board of 
Medicine: I do not have any comments at this time.  
 
Madam Chair Lee: So, these are acceptable to you with the current amendment? 
 
Bonnie Storbakken: Yes, I appreciate you entertaining the expiration rather than the 
revoking.  
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Madam Chair Lee: Thank you for catching that. Any other questions from any members of 
the committee? Any questions from anyone in the gallery? If not, is there a motion? 
 
Representative Porter: I move that the HOUSE RECEDE from its amendments and 
FURTHER AMEND version .02004, with the change that has been spoken of on page 5, in 
section 10, sub A, second line, instead of the word “revoke” insert the word “expire”. 
Seconded by Senator O. Larsen 
 
Madam Chair Lee: Is there any discussion on the motion that we would replace the word 
“revoke” with “expire”?  
 
(08:30-09:20) Courtney Koebele, Executive Director of the North Dakota Medical 
Association, wanted to make sure that the amendment the house adopted on page 2, 
line 23, after “consultation” insert “on a diagnosis for a patient to a physician licensed 
in the state” would still be added with the committees .02004 amendments. 
Representative Porter explained to Mrs. Koebele that all of the original house 
amendments are still in SB 2094. 
 
Madam Chair Lee: Any further discussion from the committee? If not, we will vote on the 
amendment that the house recede from the amendment and further amend to eliminate 
“revoke” and include instead “expire”. Please call the roll.  
 
ROLL CALL VOTE TAKEN  
 
SENATORS: 3 YEA, 0 NAY, 0 ABSENT 
REPRESENTATIVES: 3 YEA, 0 NAY, 0 ABSENT 
FINAL VOTE: 6 YEA, 0 NAY, 0 ABSENT  
 
Senator J. Lee and Representative Rohr will carry SB 2094 to the floor in their 
respective chambers.  
 
Madam Chair Lee closes the conference committee on SB 2094. 
 



19.8055.02005 
Title. 05000 

Adopted by the Conference Com m ittee 

Apri l 1 5, 2019 

PROPOS E D  AM EN DME N TS TO ENGROSS ED S E NAT E BILL NO. 2094 

That the House reced e  from its amendments as printed on pages 1 263- 1 269 of the Senate 
Journal  and pages 1 466-1 472 of the House Journal and that Engrossed Senate B i l l  N o. 2094 
be amended as fol lows : 

Page 1 ,  l ine 1 ,  rep lace the second "and" with a comma 

Page 1 ,  l ine 1 ,  after "43-1 7-45" insert ",  and 43-62-1 4.1 " 

Page 1 ,  l i ne  2, after "telemedicine" i nsert "and the reg u lat ion of fl uoroscopy technolog ists" 

Page 1 ,  l ine 2, rem ove the fi rst "and" 

Page 1 ,  l ine 3, after "43-1 7-0 1 " insert ", 43-1 7-02, " 

Page 1 ,  l ine 3, after "43-1 7-02.3" insert ", su bsection 1 of sectio n  43- 1 7  . 1 -02, and sections 
43-1 7. 1 -05, 43- 1 7.1 -05.1, and 43- 1 7.1 -06" 

Page 1 ,  l ine 4, rep lace the second "and" with a comma 

Page 1 ,  l ine 4,  after the second "medicine" i nsert ", and the reg u l at ion of  fluoroscopy 
technologists; to provide a penalty; and to provide for appl ication" 

Page 2, after l i n e  8, i n sert :  

"SECTION 2. AMENDMENT. Section 43-1 7-02 of the N o rth Dakota Century 
Code is amended and reenacted as fol lows : 

43-17-02. Persons exempt from the provisions of chapter. 

The provisions of this chapter do not apply to the fol l owin g :  

1 .  Students of medicine o r  osteopathy who are contin u i n g  the i r  tra in ing  and 
performing the d uties of  a resident i n  any hospital  or  institut ion m a i ntained 
and operated by the state, an agency of  the federa l  g overnm ent, or i n  any  
residency program accred ited by the accred itatio n  counci l  on g raduate 
med ical ed ucation, provided that the North Dakota board of medic ine may 
adopt ru les relating to  the l icensure, fees, qua l ificat ions, activities, scope of 
practice, and d iscipl i ne of such persons.  

2.  The domestic admin istration of fami ly  remedies.  

3. Dentists practic ing their profession when properly l icensed . 

4. Optometrists practicing their profession when pro perly l icensed. 

5. The practice of christian science or other rel ig ious tenets or  rel ig ious ru les 
or ceremonies as a form of rel ig ious wors h i p, devotion, or heal ing, if the 
person admin istering, making use of, assisting i n, or  prescri b ing, such 
rel ig ious worship, devotion, or  heal ing does not prescribe or  adm i n ister 
drugs or medicines and does not perform surg ical or  physical operat ions, 
and if the person does not hold out to be a physician or  surg eon. 
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6. Comm issioned medica l  officers of the armed forces of the U n ited States , 
the U n ited States publ ic  health service, and medical  officers of the 
veterans adm in istration of the U n ited States ,  in the d ischarg e  of their 
official  duties, and l icensed physicians from other states or territories if 
cal led i n  consu ltation with a person l icensed to practice medicine i n  this 
state. 

7. Doctors of ch iropractic du ly  l icensed to practice i n  th is  state pursuant to the 
statutes reg ulati ng such profession . 

8. Podiatrists practicing their profession when properly l ice nsed. 

9. Any person rendering services as a physician assistant, if such service is 
rendered u nder the supervis ion , contro l ,  and res pons ib i l ity of a l i censed 
physician. However, sections 43-17-02.1 and 43-17-02.2 d o  apply to 
physician assistants. The North Dakota board of medicine shal l  prescribe 
ru les governing the conduct,  l icensure ,  fees, qua l ifications ,  d iscip l ine ,  
activit ies, and supervis ion of  physician assistants. Physician assistants 
may not be authorized to perform any services which m ust be performed 
by persons l icensed pursuant to chapters 43-12.1, 43-13, 43-15, and 43-28 
or services otherwise reg u lated by l icensing laws , n otwithstand ing the fact 
that medical doctors need not be l icensed specifica l ly  to perform the 
services contemplated under such chapters or  l icens ing laws. 

10. A n u rse practicing the nurse's profession when properly l i censed by the 
North Dakota board of nursing. 

11. A person rendering fluoroscopy services as a radiologic technologist if the 
service is rendered under the supervision, control, and responsibility of a 
licensed physician and provided that the North Dakota board of medicine 
prescribes rules governing the conduct, permits, fees, qualifications, 
activities, discipline, and supervision of radiologic technologists who 
provide those services. 

42-:- A naturopath d u ly l icensed to practice i n  th is state pursuant to the statutes 
reg ulating such profession. 

43-:-12. An ind ividual  du ly  l icensed to practice medica l  imaging o r  rad iatio n  therapy 
i n  th is state under chapter 43-62. 

44:-13. An acupunctu rist du ly  l icensed to practice i n  this state pursuant to the 
statutes reg ulating such profession." 

Page 2, l ine 23, after "consu ltation" i nsert "on a d iagnosis for a patient to a physic ian l icensed 
in  the state," 

Page 3, l ine 10, replace "val id"  with "bona fide" 

Page 4, after l ine 23, insert: 

"SECTION 6. AMENDMENT. Su bsection 1 of sect ion 43-17.1-02 of the N o rth 
Dakota Century Code is amended and reenacted as fol lows: 

1. For the purpose of investigating compla ints or other i nformation that m ig ht 
g ive rise to a discip l inary proceeding against a phys ician,a..Q[ physic ian 
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assistant, OF a fluorosoopy teohnologist, the president of the board 
mustshal l  des ig nate two i nvestigative panels, each oompFisedcomposed of 
six mem bers of the board . F ive members of each panel  m u st be physician 
mem bers of the board. One member of each panel  m u st be a publ ic 
member of the board .  

SECTION 7. AMENDMENT. Section 43-17.1-05 o f  the North Dakota Century 
Code is amended and reenacted as fol lows : 

43-17.1-05. Complaints. 

1. Any person may make or refer written compla ints to the investig ative 
panels with reference to the acts, activities, or  qua l ificat ions of any 
physician,..Q[ physician assistant, OF fluorosoopy teohnologist l icensed to 
practice in this state, or to request that an i nvestigative panel  review the 
qual ifications of any physician,..Q[ physic ian assistant, OF fluoFosoopy 
teohnologist to conti nue to practice i n  th is state. Any person wf\ethat, i n  
good fa ith, makes a report t o  the i nvestigative panels u nder this section i s  
not subject to civi l  l iab i l ity for making t h e  report. F o r  purposes o f  a n y  civi l 
proceeding, the good faith of any person wf\ethat makes a report pursuant 
to this section is  presumed. U pon receipt of any com pla int or  req uest, the 
i nvestigative panel shal l  conduct the i nvestigation as itthe panel  deems 
necessary to determ ine whether any physicia n1..Q[ phys ician assistant,-ef 
fluoFosoopy teohnologist has com mitted any of the g rounds for d iscip l inary 
action provided for by law. U pon completion of itsth e  i nvestigation of the 
i nvestigative panel, the investigative panel sha l l  make a find ing that the 
i nvestigation d iscloses that: 

a. There is insufficient evidence to warrant further actio n ;  

b. The cond uct of the physician1..Q[ physic ian assistant, OF fluorosoopy 
teohnologist d oes not warrant further proceedings but the i nvestigative 
panel determ ines-tflat possible errant conduct occurred that could 
lead to sig n ificant conseq uences if  not corrected. I n  s uch a case, a 
confidentia l  letter of concern may be sent to the physician, or 
physician assistant, OF fluorosoopy teohnologist; or 

c. The cond uct of the physician1..Q[ physic ian assista nt, OF fluoFosoopy 
teohnologist ind icates-tflat the physician,..Q[ physic ian assistant,-ef 
fluoFosoopy teohnologist may have com m itted any of the g rounds for 
d isci p l inary action provided for by law and which warrants further 
proceedings. 

2. If the investigative panel determ ines tAat a forma l  hearing should be held 
to determ ine whether any l icensed physician,..Q[ physician assistant,-ef 
fluorosoopy teohnologist has com mitted any of the g rounds for d isci p l inary 
action provided for by law, itthe panel  shal l  i nform the res pondent 
physician,..Q[ physician assistant, OF fluorosoopy teohnologist i nvolved of 
the specific cha rges to be considered by serving upon that 
peFsonind ivid u a l  a copy o f  a formal  com pla int fi led with t h e  board for 
d isposition pursuant to the provis ions of chapter 28-32. The board 
mem bers who have served on the i nvestigative panel  may not participate 
in any proceeding before the board relating to saiethe compla int .  The 
compla int must be prosecuted before the board by the attorney general  or 
one of the attorney general 's assistants. 
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3. If an investigative panel finds-tflat there are insufficient facts to warrant 
further i nvestigation or action ,  the compla int m ust be d is missed and the 
matter is closed. The i nvestig ative panel sha l l  provide written notice to the 
individual or entityperson fi l ing the orig ina l  com pla int and the 
personindividua l  who is the subject of  the compla int of  the investigative 
panel 's final  action or recommendations ,  if any, concern ing the com plai nt. 

SECTION 8. AMENDMENT. Section 43-17.1-05.1 of the N orth Dakota Century 
Code is amended and reen acted as fol lows: 

43-17. 1-05. 1. Reporting requirements - Penalty . 

.1. A physician,  a physician assistant, or a fluoroscopy technologist, a health 
care institution i n  the state , a state agency, o r  a law e nforcement agency in 
the state having actual  knowledge that a l i censed physician,-a..Q[ physician  
assistant, or a fluoroscopy technologist may h ave com m itted any of the 
grounds for discip l inary action provided by law o r  by ru les adopted by the 
board promptly shal l  promptly re port that i nformatio n  i n  writ ing to the 
investigative panel of the board. A medical l i censee or  any i nstitution from 
which the medical l icensee vol u ntari ly resigns or volu ntari ly  l i m its the 
l icensee's staff priv i leges shal l  report that l icensee's action to the 
i nvestigative panel of the board if that action occurs whi le  the l ice nsee is 
under formal or i nformal  i nvestigation by the institut ion or  a com m ittee of 
the institution for any reason rel ated to possib le  medica l  i n com petence, 
un professional conduct, or  mental or  physi ca l  impairm ent. 

2. U pon receiving a report concern ing a l i censee an i nvestigative panel  sha l l ,  
or on its own m otion an investigative pane l  m ay, investigate any evidence 
that a ppears to show a l icensee is or may have com m itted any of the 
grounds for discip l inary action provided by law or by ru les adopted by the 
board. 

� A person required to report under this sect ion wheth at makes a report i n  
good faith i s  not subject t o  crim inal prosecutio n  or  civi l  l iab i l ity for making 
the report. For purposes of any civi l proceed i n g ,  the good faith of any 
person whethat makes a report pursuant to th is sect ion is presumed. A 
physician who obtains i nformation in  the course of a physic ian-patient 
relationship in which the patient is  another physician is  not req u i red to 
report if the treating physic ian successfu l ly  cou nsels the other physic ian to 
l i m it or  withdraw from practice to the extent req u i red by the i m pa i rment. A 
physician who obtains information i n  the cou rse of a profess iona l  peer 
review pursuant to chapter 23-34 is n ot requ i red to report purs uant to th is 
section. A physician who does not report i nformatio n  obtai ned i n  a 
professional peer review is not s u bject to cri m ina l  prosecutio n  or civi l 
l iab i l ity for not making a report. For purposes of this sectio n ,  a person has 
actual  knowledge if  that person acq ui red the i nformatio n  by personal  
observation or under circumstances that cause that person to be l ieve there 
exists a su bstantia l  l ike l ihood th at the i nformation is correct. 

4. An agency or health care institution that v io lates th is sect ion is g u i lty of a 
class 8 m isdemeanor. A physician1..Q[ physic ian assistant, or fluoroscopy 
technologist who violates this section is subject to admin istrative action by 
the board as specified by l aw or by adm i n istrative rule. 
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SECTION 9. AMENDMENT. Section 43-17.1-06 of the N o rth Dakota Century 
Code is amended and reenacted as fol lows : 

43-17. 1-06. Powers of the board's investigative panels . 

The board's investigative panels may: 

1. S u bpoena witnesses and physician and hospital  records re lat ing to the 
practice of any physician, or physician assistant, or fluoroseopy 
technologist under investigation. The confident ia l ity of the records by any 
other statute or law does not affect the va l id ity of an i nvestigative pa nel 's  
su bpoena nor the admissib i l ity of the records i n  board proceed ings ;  
however, the proceedings and records of  a com mittee tflatwhich are 
exem pt from su bpoena,  d iscovery, or i ntrodu ct ion i nto evidence under 
chapter 23-34 are not subject to this s ubsection. 

2. Hold pre l im inary hearings. 

3. U pon probable cause,  requ ire any physician1...QI physician assistant,er 
fluoroseopy technologist u nder i nvestigation to s u b m it to a physica l ,  
psych iatric, o r  com petency examination or  chemical  dependency 
evaluation. 

4. Appoi nt special masters to conduct pre l im inary hearings. 

5. Employ independent investigators w11eRif necessary. 

6. Hold confidentia l  co nferences with any com pla inant or any physician,...QI 
physician assistant, OF fluoFoseopy technologist with respect to any 
compla int. 

7. Fi le a formal  compla int against any l icensed physician, or  physician 
assistant, OF fluoFoseopy technologist with the board. 

SECTION 10. Section 43-62-14.1 of the North Dakota Century Code is created 
and enacted as fol lows : 

43-62-14. 1. F luoroscopy technologist. 

1.:. Effective August 1, 2019, an ind ividua l  l icensed or perm itted as a 
fluoroscopy technologist by the N orth Dakota board of medic ine who is  i n  
good standing o n  that date, automatica l ly becomes l icensed as a 
fluoroscopy tech nologist by the North Dakota medical  i m aging and 
radiation therapy board. 

a. Effective August 1, 2019. the North Dakota board of medic ine sha l l  
expire every active fluoroscopy tech nologist's l icense issued by that 
board. 

� Effective August 1, 2019. the North Dakota m ed ical i m aging and 
rad iation therapy board sha l l  issue a fl uoroscopy tech nologist l icense 
to every indiv idual  qual ified under this su bsect ion to be a utomatical ly 
l icensed. 
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2. The scope of practice of a l icensed fluoroscopy tech nologist is  l i m ited to 
gastro i ntestinal fluoroscopy of the esophagus. stomach. and smal l  and 
large i ntestines . 

.3.:. Fluoroscopy services provided by a l icensed fl uoroscopy technologist must 
be provided under the supervision of a primary supervis ing physic ian. 

4. If a fl uoroscopy tech nologist performs a fl uoroscopy procedure o utside the 
presence of the tech nologist's primary supervis ing physic ian.  the 
technologist must be supervised by an onsite supervis ing physic ian who is 
immediately ava i lable to the tech nologist for consu ltatio n  and s upervision 
at a l l  t imes the tech nologist is performing a fluoroscopy proced u re .  

5. Under this section. a supervising physician m ay not designate the 
fluoroscopy tech nologist to take over the physician's d uties or cover the 
physician's practice. Duri ng an absence or temporary d isab i l ity of a primary 
supervis ing physician. the fl uoroscopy tech nologist is responsib le to the 
substitute primary supervising physician. 

§,_ To qual ify for b iennia l  l icense renewal. a fl uoroscopy tech nologist shal l  
submit to the board with rad iography l icense renewal :  

a. Evidence of completion of at least six hours of conti n u i ng ed ucation 
on fl uoroscopy safety and relevant rad iation protect ion:  and 

b.  A copy of an agreement with a primary supervising physic ian. 

7. A l icensee under this section is su bject to the d iscipl i n ary authority of the 
board under section 43-62-19. 

SECTION 11. APPLICATION. To faci l itate appl ication of sect ions 2 and 6 
through 10 of this Act, the North Dakota board of medicine sha l l  provide the North 
Dakota medical i m ag i ng and rad iation therapy board with the fi les regard ing  a l l  active 
fluoroscopy tech nologists l icensed by the North Dakota board of medic ine necessary 
for the North Dakota medical imaging and rad iation therapy board to take over 
l icensure and regu lation of these technologists." 

Renumber accord i ng ly  
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201 9 S E NATE C O N F ERENCE COMM ITTEE 
ROLL CALL VOTES 

B I LL/RESO LUT I O N  N O .  SB 2 094 as (re) e n g rossed 

Senate "E nte r  com m ittee name" Com mittee 

Action Ta ken D S E NATE accede to H o use Amendments 

Date :  4/1 5/20 1 9  
Rol l  Ca l l  Vote #:  1 

D S ENATE accede to H o use Amendments a n d  fu rthe r  amend 

� HOUSE recede from H ouse amendments 

D HOUSE recede from H ouse amendments a n d  amend as fol lows 

D U nable to ag ree,  recom mends th at the com m ittee be d ischarged and a new 
comm ittee be appointed 

Motion Made by: Representative Porter 

Sen ators 

Sen.  J .  Lee 
Sen . 0. Larsen 
Sen.  Hogan 

Tota l Senate Vote 

Vote Cou nt Yes : 6 

Yes 

x 
x 
x 

3 

Sen ate Carrier �l/\l\{o{ :f. l,..e.e... 
LC N u mber 1 9 . 8055 

N o  

0 

�---------� 

LC N u mber 

Emergency clause added or deleted 

Statement of pu rpose of amendment 

Seconded by: Senator 0.  Larsen 

Representatives 

Rep. Rohr 
Rep. Porter 
Rep. Dobervich 

Tota l Rep. Vote 

No: 0 Absent: 
-----

Yes 

x 
x 
x 

3 

0 
-----

House Carrier '1-eeresenhFve.. �o\-\C 
02005 of amendment 

N o  

0 

. 05000 of engrossment 
----------

Takes the majority of the reg u lations gove rn i ng the fluoroscopy techs out of the Boa rd of Med ic ine 
ad m inistrative ru les and p uts them into statue .  



Com Confe re nce Comm ittee Re port 
Apri l  1 6 , 201 9 8 : 05AM 

Mod u l e  I D :  s_cfcom rep_68_002 

Insert LC: 1 9 .8055.02005 
Senate Carrier: J. Lee 

House Ca rrier: Roh r  

REPORT O F  C O N F E R E N C E  COMM ITIEE 
SB 2094, as engrossed : Your  conference committee (Sens.  J .  Lee , 0 .  Larsen , H ogan and 

Reps .  Rohr, Porter, Dobervich) recommends that the HOUSE REC E D E  from the 
House amendments as pri nted on SJ pages 1 263-1 269,  adopt amend ments as 
fo l lows , and p lace SB 2094 on the Seventh order: 

That the House recede from its amendments as pr inted on pages 1 263-1 269 of the Senate 
Journa l  and pages 1 466-1 472 of the House Journa l  and that Engrossed Senate B i l l  No .  
2094 be amended as fol lows : 

Page 1 ,  l i ne  1 ,  replace the second "and" with a comma 

Page 1 ,  l i ne  1 ,  after "43-1 7-45" insert " ,  and 43-62- 1 4 . 1 "  

Page 1 ,  l i ne  2, after "telemedici ne" i nsert "and the reg u lation of fluoroscopy technolog ists" 

Page 1 ,  l i ne  2, remove the fi rst "and" 

Page 1 ,  l i ne  3 ,  after "43-1 7-0 1 "  i nsert " ,  43-1 7 -02 , ' '  

Page 1 ,  l i ne  3 ,  after "43- 1 7-02 . 3" insert " ,  su bsection 1 of  sect ion 43-1 7 . 1 -02 , and sections 
43-1 7 . 1 -05 ,  43-1 7 . 1 -05 . 1 ,  and 43-1 7 . 1 -06" 

Page 1 ,  l i ne  4, rep lace the second "and" with a comma 

Page 1 ,  l i ne  4 ,  after the second "med ic ine" i nsert " ,  and the reg u lation of fluoroscopy 
tech nolog ists ; to provide a penalty; and to provide for app l icat ion" 

Page 2 ,  after l ine 8 ,  i nsert :  

"SECTION 2.  AMEN D M E NT. Section 43-1 7-02 of the North Dakota Centu ry 
Code is amended and reenacted as fo l lows : 

43-1 7-02.  Persons exem pt from the provisions of cha pte r. 

The provis ions of th is chapter do not app ly to the fo l lowing :  

1 .  Students of medic ine or osteopathy who are conti nu i ng  the ir  tra i n ing and 
perform ing the duties of a res ident i n  any hospita l or i nst itut ion 
mainta i ned and operated by the state , an agency of the federa l  
government, or  i n  any residency program accred ited by the accred itation 
cou nci l  on  g rad uate medical education ,  provided that the North Dakota 
board of medicine may adopt ru les re lati ng  to the l icensure ,  fees, 
qua l ifications,  activit ies, scope of practice , and d iscip l i ne  of such 
persons.  

2 .  The  domestic adm in i stration of  fami ly  remedies.  

3 .  Dentists practici ng the i r  profession when properly l icensed . 

4 .  Optometrists practic ing the i r  profession when properly l icensed . 

5 .  The practice of  ch rist ian science or other re l ig ious tenets or re l ig ious 
ru les or ceremonies as a form of re l i g ious worsh ip ,  devotion ,  or heal i ng ,  i f  
the person admin istering ,  making use of, assisti ng  in ,  or  prescri b ing ,  
such re l ig ious worsh ip ,  devotion ,  or hea l i ng  does not  prescribe or  
admin ister d rugs or medicines and does not  perform surg ical or  physical 
operations ,  and if the person does not hold out to be a physic ian or 
surgeon . 
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Com Conference Comm ittee Report 
Apri l  1 6 , 201 9 8 : 05AM 

Mod u le ID: s_cfcom re p_68_002 

I nsert LC : 1 9 .8055.02005 
Senate Carrier: J. Lee 

House Ca rrier: Ro h r  

6 .  Comm issioned medical officers of  the armed forces of  the U n ited States, 
the U n ited States pub l ic health service, and med ical officers of the 
veterans admin istrat ion of the U n ited States, i n  the d ischarge of their  
offic ia l  d uties , and l icensed phys icians from other states or territories if 
ca l led i n  consu ltation  with a person l icensed to practice med ic ine i n  this 
state . 

7 .  Doctors of  ch i ropractic du ly l icensed to  practice i n  th is  state pursuant to 
the statutes reg u lating  such profess ion .  

8 .  Pod iatrists pract ic ing their profession when properly l icensed . 

9 .  Any person renderi ng services as a physician assistant, if such serv ice is  
rendered u nder the supervis ion , contro l ,  and respons ib i l ity of  a l icensed 
phys ician .  However, sections 43-1 7-02 . 1 and 43-1 7-02 .2  do apply to 
physic ian assistants .  The North Dakota board of med ic ine sha l l  prescribe 
rules govern ing  the conduct, l icensu re ,  fees, qua l ifications ,  d iscip l i ne ,  
activ it ies , and su pervis ion of  physician assistants. Physician assistants 
may not be authorized to perform any services which must be performed 
by persons l icensed pursuant to chapters 43-1 2 . 1 ,  43-1 3 ,  43- 1 5 ,  and 
43-28 or services otherwise reg u lated by l icens ing laws , notwithstand ing  
the fact that med ical doctors need not  be l icensed specifica l ly  to  perform 
the services contemplated under such chapters or l icens ing laws. 

1 0 . A n u rse practici ng the nu rse's profess ion when properly l icensed by the 
North Dakota board of nu rs ing .  

1 1 .  A person rendering fluoroscopy services as a radiologic technologist if the service is rendered under the supervision, control, and responsibility 
of a licensed physician and provided that the �Jorth Dakota board of medicine prescribes rules governing the conduct, permits, fees, 
qualifications, activities, discipline, and supervision of radiologic 
technologists who provide those services. 

4-&.. A natu ropath d u ly l icensed to practice i n  this state pursuant to the 
statutes reg u lati ng such profession . 

4-a:-R An i nd iv idua l  d u ly l icensed to practice med ical  imag ing or rad iat ion 
therapy i n  th is state u nder chapter 43-62 . 

44.-� An acu puncturist du ly l icensed to practice in  th is state pursuant to the 
statutes reg u lati ng such profession . "  

Page 2 ,  l i ne 23 ,  after "consu ltat ion" i nsert "on a d iagnosis for a patient to a physic ian 
l icensed i n  the state." 

Page 3, l i ne  1 0 , rep lace "va l id"  with "bona fide" 

Page 4 ,  after l i ne  23 ,  i nsert :  

"SECTION 6 .  A M E N DM E NT. Su bsection 1 of  section 43-1 7 . 1 -02 of the North 
Dakota Centu ry Code is amended and reenacted as fol lows: 

1 .  For the purpose of i nvestigati ng compla ints or other i nformation that 
might  g ive rise to a d iscip l i nary proceed ing against a physician,a_Q[ 
physic ian assistant, or a fluoroscopy technologist, the pres ident of the 
board R*IBtshal l  desig nate two investigative panels,  each 
comprisedcomposed of six members of the board . F ive mem bers of each 

( 1 )  DESK (2) COMMITTEE Page 2 s_cfcomrep_68_002 



Com Conference Comm ittee Repo rt 
Apri l  1 6 , 201 9 8 : 05AM 

M od u l e  I D :  s_cfcomre p_68_002 

Insert LC : 1 9 .8055 .02005 
Senate Ca rrier:  J. Lee 

House Ca rrier: Roh r  

panel must be physic ian mem bers o f  t he  board . One member o f  each 
panel must be a pub l ic  member of the board .  

SECTION 7 .  AM E N D M E NT. Section 43- 1 7 . 1 -05 o f  t h e  North Dakota Centu ry 
Code is amended and reenacted as fo l lows: 

43-1 7 . 1 -05 . Complai nts .  

1 .  Any person may make or refer written compla ints to the investigative 
panels with reference to the acts , activit ies, or qua l ificat ions of any 
physician,..Qr physic ian assistant ,  OF fluoFoscopy technologist l icensed to 
practice in this state , or to request that an investigative panel  review the 
qua l ifications of any physician,..Qr physician  assistant ,  OF fluoFoscopy 
technologist to conti nue  to practice i n  th is state . Any person wJ:lethat, i n  
good fa ith , makes a report to the  investigative panels u nder th is  section 
is not subject to civ i l  l i ab i l ity for making the report .  For pu rposes of any 
civi l proceed ing ,  the good fa ith of any person wJ:leth at makes a report 
pursuant to this sect ion is presumed . U pon recei pt of any com pla int  or 
request, the investigative panel shal l  conduct the i nvestigat ion as ftthe 
panel  deems necessary to determ ine whether any physic ian,..Qr physician 
assistant, OF fluoFoscopy technologist has committed any of the g rounds 
for d iscip l inary action provided for by law. U pon completion of  ftsthe 
investigation of  the investigative pane l ,  the investigative pane l  sha l l  make 
a find ing that the investigation d iscloses that: 

a. There is insuffic ient evidence to warrant fu rther action ;  

b. The cond uct of the physic ian,..Qr physician assistant ,  OF fluoroscopy 
technologist does not warrant fu rther proceed ings but  the 
investigative panel determ ines-#lat possib le errant conduct occurred 
that cou ld  lead to s ign ificant  conseq uences if not corrected .  I n  such 
a case , a confident ia l  letter of concern may be sent to the physic ian, 
or physician assistant ,  OF fluoFoscopy technologist; or 

c. The conduct of the physic ian,..Qr physic ian assistant, OF fluoroscopy 
technologist ind icates-#lat the physic ian, or physic ian assistant,ef 
fluoFoscopy technologist may have committed any of the g rounds for 
d iscip l i nary action provided for by law and which warrants fu rther 
proceed ings .  

2 .  I f  the investigative panel  determ ines tAat a formal  heari ng shou ld  be he ld 
to determ ine whether any l icensed physician,..Qr physic ian assistant,ef 
fluoFoscopy technologist has committed any of the g rounds  for 
d iscip l i nary action provided for by law, ftthe panel  shal l  i n form the 
respondent physician,..Qr physic ian assistant ,  OF fluoFoscopy technologist 
involved of the specific charges to be cons idered by serving u pon that 
f3eFS00ind ividual a copy of a forma l  com pla int  fi led with the board for 
d isposit ion pursuant to the provis ions of chapter 28-32 . The board 
members who have served on the i nvestigative panel  may not partici pate 
in any proceed ing before the board re lating  to safdthe compla i nt. The 
compla int  must be prosecuted before the board by the attorney genera l  
or one of  the attorney genera l 's  assistants. 

3 .  I f  an investigative panel  finds-#lat there are i nsufficient facts to  warrant 
further i nvestigation  or action ,  the com pla int  must be d ism issed and the 
matter is closed . The i nvestigative panel shal l  provide written notice to 
the individual OF entityperson fi l i ng  the orig ina l  compla int and the 
f3eFS00ind iv idual who is the subject of the com pla int  of the investigative 
panel 's fina l  action or recommendations ,  if any, concern ing  the compla int. 
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SECTIO N  8 .  AM E N D M E NT. Section 43-1 7 . 1 -05. 1 of  the  North Dakota 
Century Code is amended and reenacted as fol lows : 

43-1 7 . 1 -05 . 1 . Reporting req u i reme nts - Pena lty . 

.L A physician ,  a physic ian assistant, or a fluoroscopy technologist, a health 
care i nstitut ion i n  the state , a state agency, or a law enforcement agency 
in the state hav ing actua l  knowledge that a l icensed physician,..a..Q[ 
physic ian assistant, or a fluoroscopy technologist may have committed 
any of the grounds for d iscip l i nary action provided by law or by ru les 
adopted by the board promptly sha l l  promptly report that information in  
writi ng  to the i nvestigative panel of the board .  A medical l icensee or any 
inst itut ion from which the medical  l icensee volu ntar i ly res igns or 
vo l u ntar i ly l im its the l icensee's staff privi leges shal l  report that l icensee's 
act ion to the i nvestigative panel of the board if that action occu rs wh i le 
the l icensee is u nder formal  or i nformal  i nvestigation by the institution or 
a comm ittee of the institut ion for any reason re lated to poss ib le medica l  
i ncompetence, unprofessional conduct, or mental or physical im pairment. 

£. U pon receiv ing a report concern ing a l icensee an i nvestigative panel 
sha l l ,  or  on i ts own motion an i nvestigative panel may, i nvestigate any 
evidence that appears to show a l icensee is or may have comm itted any 
of the g rounds for d iscip l i nary action provided by law or by rules adopted 
by the board .  

� A person req u i red to report under th is section whethat makes a report i n  
good fa ith is not subject to  crim inal  prosecution or civ i l  l iab i l ity for making 
the report .  For pu rposes of any civ i l  proceed ing ,  the good fa ith of any 
person whethat makes a report pursuant to th is section is presumed.  A 
phys ician who obta ins  i nformation i n  the course of a physic ian-patient 
relationsh ip  in which the pat ient is  another physician is not requ i red to 
report if the treati ng physic ian successfu l ly counsels the other physician 
to l im it or withdraw from practice to the extent requ i red by the 
impa i rment .  A physician who obta ins information i n  the course of a 
profess ional  peer rev iew pursuant to chapter 23-34 is not req u i red to 
report pursuant to th is section .  A physician who does not report 
information obta i ned i n  a profess ional peer review is not subject to 
crim ina l  prosecution or civ i l  l iab i l ity for not making a report .  For pu rposes 
of th is section ,  a person has actual  knowledge if that person acqu i red the 
information by personal observation or under circumstances that cause 
that person to bel ieve there exists a su bstant ia l  l i ke l ihood that the 
i nformation is correct. 

4 .  An agency or hea lth care institution that violates th i s  section is  gu i lty o f  a 
class B m isdemeanor. A physician,..Q[ physician assistant, or fluoroscopy 
technologist who violates th is section is subject to admin istrative action 
by the board as specified by law or by ad min istrative ru le .  

S ECTIO N 9 .  A M E N D M E NT. Section 43-1 7 . 1 -06 of the North Dakota Century 
Code is amended and reenacted as fo l lows: 

43-1 7 . 1 -06 . Powers of the board's investigative panels.  

The board 's  investigative panels may: 

1 .  Subpoena witnesses and physician and hospita l records re lat ing to the 
practice of any physician,..Q[ physician assistant ,  or fluoroscopy 
technologist u nder investigation .  The confident ial ity of the records by any 
other statute or law does not affect the va l id ity of an i nvestigative panel 's 
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subpoena nor  the adm iss ib i l ity of  the  records i n  board proceed ings ;  
however, the proceed ings and records of  a comm ittee tAatwhich are 
exempt from subpoena, d iscovery, or i n trod uction i nto evidence u nder 
chapter 23-34 are not subject to th is su bsection .  

2 .  Ho ld  pre l im inary hearings .  

3 .  U pon probable cause, req u i re any  physician,..Q[ physic ian assistant;-GF fluoroscopy technologist under investigation to submit  to a phys ical , 
psychiatric, or competency examination or chem ical dependency 
eva luation . 

4 .  Appoint special masters to cond uct pre l im inary hearings .  

5 .  Employ independent investigators wRe-Aif necessary. 

6 .  Hold confidential conferences with any com pla inant  or any physic ian, o r  
physician assistant, OF fluoFoscopy technologist with respect to any 
com pla i nt. 

7. Fi le a formal compla int  against any l icensed physic ian, or physic ian 
assistant ,  OF fluoFoscopy technologist with the board .  

SECTION 1 0. Section 43-62-1 4 . 1 of the North Dakota Centu ry Code is 
created and enacted as fol lows :  

43-62-1 4.1 . F luoroscopy tech nologist. 

.L Effective August 1 ,  20 1 9, an i nd iv idua l  l icensed or perm itted as a 
fluoroscopy tech nologist by the North Dakota board of medic ine who is i n  
good stand ing on that date, automatica l ly becomes l icensed as a 
fluoroscopy tech nologist by the North Dakota medical imaging and 
rad iation therapy board .  

a .  Effective August 1 ,  201 9, the North Dakota board of med ic ine sha l l  
expi re every active fluoroscopy tech nologist's l icense issued by that 
board . 

Q,. Effective August 1 ,  201 9, the North Dakota med ica l  imaging and 
rad iation therapy board sha l l  issue a fluoroscopy technologist l icense 
to every ind iv idua l  qual ified u nder this su bsection to be automatica l ly 
l icensed . 

.f.c The scope of practice of a l icensed fluoroscopy technologist is l im ited to 
gastro i ntest inal fl uoroscopy of the esophagus, stomach, and smal l  and 
large intesti nes. 

-1_ Fluoroscopy services provided by a l icensed fluoroscopy tech nologist 
must be provided u nder the supervis ion of a primary superv is ing 
physician .  

4 .  I f  a fluoroscopy techno logist performs a fluoroscopy proced u re outs ide 
the presence of the technologist's primary superv is ing physic ian, the 
techno logist must be supervised by an ons ite superv is ing physician who 
is immed iately ava i lab le to the technologist for consu ltat ion and 
supervis ion at a l l  t imes the technologist is perform ing a fluoroscopy 
proced ure .  
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� Under  th is section. a superv is ing physic ian may not designate the 
fluoroscopy technologist to take over the physic ian's duties or cover the 
physic ian 's practice. Duri ng an  absence or temporary disabi l ity of a 
primary superv is ing physic ian. the fl uoroscopy technologist is responsib le 
to the substitute primary supervis ing physician .  

6 .  To qual ify for b ien n ia l  l icense renewal. a fl uoroscopy technologist sha l l  
submit to the board wi th  rad iography l icense renewa l :  

� Evidence of completion of at least six hours of continu i ng ed ucation 
on fl uoroscopy safety and relevant rad iation protection: and 

Q,, A copy of an agreement with a primary supervis ing physician .  

L. A l icensee u nder th is section is subject to the d iscipl i nary authority of the 
board u nder section 43-62-1 9 .  

SECTION 1 1 .  A P P L I CATI O N .  To faci l itate appl ication of  sections 2 and 6 
th roug h 1 0  of th is Act, the North Dakota board of med icine sha l l  provide the North 
Dakota med ica l  imag ing  and rad iat ion therapy board with the fi les regard i ng  a l l  
active fl uoroscopy tech nologists l icensed by  the North Dakota board o f  med ic ine 
necessary for the North Dakota medical imaging and rad iation therapy board to take 
over l icensure and reg u lat ion of these tech nolog ists . "  

Ren umber accord ing ly  

Engrossed SB  2094 was p laced on the Seventh order of  business on the calendar. 
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SB 2094 

M a d a m  C h a i r, S e n ator  Lee 

Vice C h a i r, S e n ator  La rsen  

Sen ato r And e rso n 

Sen ato r C l e m e n s  

Sen ato r H oga n 

Se n ato r Roers 

Good morn i n g  m e m b e rs of t h e  H u m a n  S e rvices Co m m ittee 

5·e iloql( 
\j q / 1 0, 
# l  
P3 - 1  

My n a m e  i s  Bon n i e  Sto r b a k ke n .  I a m  t h e  Executive Secreta ry fo r t h e  N o rth D a kota Boa rd of 

M e d i c i n e .  

I a m  h e re o n  b e h a lf o f  t h e  Boa rd o f  M e d i c i n e  to i n t rod u ce S B  2094 to yo u .  Th i s  B i l l  att e m pts t o  

p rov i d e  p a ra m ete rs fo r o u r  l i censees rega rd i n g  t h e  pract ice  o f  t e l e m e d i c i n e  a n d  p rovi d e  t h e  

str u ct u re n ecess a ry to fu lfi l l  t h e  m iss ion  o f  t h e  Boa rd to p rotect t h e  p u b l i c  t h rough t h e  

regu lat ion  o f  t h e  Pract i ce o f  M edic i n e .  

F i rst, I wo u l d  l i ke t o  p rovi d e  some h i stori c a l  context . Seco n d ,  I wi l l  wa l k  t h ro u g h  e a c h  sect i o n  of 

the B i l l .  And t h i rd I wi l l  t a l k  a bout some exa m p les  o u r  Boa rd h a s  seen  c a u s i n g  t h e  Boa rd to 

begi n the p rocess of p utti ng th ese p a ra m eters in p l a ce .  F o u rth ,  I wi l l  a d d ress the ot h e r  p l a ces  

i n  l a w  th is  body has  a d d ressed tel e m e d i c i n e .  F ifth ,  I wi l l  d i scuss  model  p o l i cy p ro posed by t h e  

A m e rica n M ed i ca l  Assoc iat ion,  (AMA) a n d  F e d e rat ion  o f  State M ed i ca l Boards,  ( FS M B )  a n d  t e l l  

yo u wh at ot h e r  states a re cu rrently d o i ng .  A n d  l a st ly, I wi l l  d i scuss  so m e  o f  t h e  o p p osit i o n .  

H i storica l Context :  T h e  B i l l  yo u s e e  b efo re yo u w a s  p roposed a s  a r u l e  th ro u g h  t h e  

Ad m i n i st rative R u l e s  p rocess.  I have attached t h e  p e rt i n e nt p o rt ion  o f  t h e  m i n utes fro m t h e  

Ad m i n i strat ive R u l e s  H e a r i n gs as we l l  a s  t h e  fi n a l  R u l e  t h at w a s  put  i nto p l a c e .  A l o n g  with e a c h  

packet s u b m itted t o  t h e  Ad m i n istrative R u l es Com m ittee .  

(Att a c h m ent  1,  Cu rrent Ru le ;  The  p a c kets s u b m itted to the  Ad m i n i strative R u l e s  Co m m ittee in  

Dece m b e r  2017 and  M a rch 2018 with  t h e  p e rt i n e nt p o rt i o n  of t h e  m i n utes attac h e d  to e a c h  

packet h ave b e e n  p rovi ded separate ly a s  H i sto r ica l docu m e nts)  

Th e res u lt of  the Ad m i n i strative R u l e s  p rocess left m u ch of the l a ngu age out  of our  ru le  a n d  

d i rected t h e  Board t o  a d d ress th is  m atte r with t h e  leg is latu re rath e r  t h a n  t h rough t h e  ru l e  

m a ki n g  p rocess .  I t  i s  n o  secret t h at t h e  l a ngu age p roposed by t h e  Board w a s  m et with 

op pos it ion in the ru l e  m a ki n g  p rocess a n d  I wo u l d  a nt ic i p ate with i n  the legi s l at ive p rocess a s  

we l l .  I c a n  assu re you t h at i t  i s  not t h e  i ntent  o f  t h e  Boa rd t o  b e  ove rly b u rd e n s o m e  o r  

restr ict ive . Rath e r  i t  i s  t h e  intent t o  p reve nt h a rm a n d  p rovi d e  p a ra m eters t o  g u i d e  p ra ct i c e .  

SB 2094: 

SECTI O N  1 

1 



Sect i o n  o n e  of t h e  b i l l  p rovi d e s  d efi n it i o n s  fo r " Licen see" a n d  fo r "Te l e m e d i c i n e" . 

SECT I O N  2 

s B ';).a79 
\(4./1 1  
tt- f 
p,. �  

Sect i o n  two of t h e  b i l l  p rov i d e s  t h at p ra ct ice i s  d e e m e d  to occ u r  w h e re t h e  pat i e nt i s  a n d  t h at a 

l i censee p rovi d i n g  ca re to a pat ient  l ocated i n  N D  m u st be l i cen sed i n  N D .  

SECTI O N  3 

Sect i o n  th ree of t h e  B i l l  is t h e  sou rce of m u ch of t h e  opposit ion  t h at was seen wit h i n  t h e  ru l es 

p rocess .  Th i s  sect ion  i s  i nten d ed to e n s u re t h at a l l  p ractice d o n e  t h ro u gh t e l e m e d i c i n e  i s  h e l d  

t o  t h e  s a m e  sta n d a rd o f  ca re a s  tra d it i o n a l  o r  i n  p e rson m e d i c a l  c a r e .  N u m b e r/ s u bsect ion  o n e  

i n  t h i s  sect i o n  s p e a ks t o  t h e  sco pe o f  p ra ct ice a n d  states t h a t  l i ce n sees p rovi d e  ca re wit h i n  t h e i r  

sco p e  o f  ed u cat i o n ,  t ra i n i n g  a n d  exp e rt i se .  

N u m b e r/ s u bsect ion  two of t h i s  sect i o n  states t h at a pat ient- l i censee re lat io n s h i p  m u st b e  

esta b l i s h e d  p r i o r  to t h e  d i agnos is  a n d  treat m e nt o f  a pat ient .  Th i s  s u b sect ion  a lso states t h e  

l i censee m u st ver ify t h e  i d e nt ity o f  t h e  p a t i e n t  a n d  d i sclose t h e i r  i d e nt ity to t h e  pat ient .  

N u m be r/s u bsect ion  t h ree i s  i nt e n d e d  to p rovi d e  c larity i n  how to e st a b l i s h  a pat ient- l i censee 

re lat i o n s h i p  if o n e  does  n ot a l ready ex ist .  I f  t h e  re lat io n s h i p  i s  b e i n g  esta b l i s h e d  t h rough the 

u s e  of  t e l e m e d i c i n e  th is  sect i o n  m a kes c lear  t h e  i n it ia l  exa m i n at ion  m u st b e  done with  t h e  use 

of v ideo and o r  a n  a p p ro p ri ate ly  l i cen sed interve n i n g  h e a lth ca re p rovi d e r .  I t  was i m po rta nt fo r 

t h e  Board to b e  c l e a r  t h at t h e  u s e  of a u d i o co nve rsat ion or  a n  o n  l i n e  stat ic  q u est i o n n a i re wo u l d  

n ot b e  a n  accepta b l e  m e a n s  t o  esta b l i sh  t h e  pat ient- l icensee re lat io n sh i p .  Once a re lat i o n s h i p  

i s  esta b l i s h ed t h e  u se o f  t e l e m e d i c i n e  t o  p rovi d e  ca re wo u l d  be  a t  t h e  d i scret ion  of t h e  l i censee .  

Th i s  s u bsect ion  a l so att e m pts to ca rve o u t  exce pti o n s  to t h e  pat ie nt- l i censee re l at ion s h i p  

req u i re m ent fo r certa i n  types  o f  te l e m ed i c i n e  s u c h  as  te lera d i o logy a n d  I C U  m o n itor ing .  

N u m be r/s u bsect ion  fo u r  i s  i nt e n d e d  to p rovi d e  c la rity that m e d i c a l  records m u st be  m a i nt a i n e d  

u n d e r  o u r  c u rrent l aws rega rd l ess o f  t h e  d e l ivery o f  the ca re . N u m b e r/ s u bsect ion  five i s  

i nt e n d e d  to e n s u re t h at p ro p e r  refe rra l s  wi l l  be m a d e  if t h e  p a t i e n t  i s  not a m e n a b l e  t o  

d i agnos is  t h ro u gh t e l e m e d i c i n e .  

SECT I O N  4 

Sect i o n  fo u r  of t h e  b i l l  i s  i nten d ed to e n s u re t h at a ny a n d  a l l  p rescr i b i n g  d o n e  t h ro u gh 

t e l e m ed i c i n e  m u st a d h e re to a l l  state a n d  F e d e ra l Laws i n c l u d i n g  t h e  r u l e s  rega rd i n g  t h e  

P rescr i pt ion D r u g  M o n ito r i n g  P rogra m ,  ( P D M P )  re p o rt i n g  req u i re m ents .  Th i s  sect ion  a l so 

p rovi d es p a r a m eters fo r o p i o i d  p rescr i b i ng .  Th e opio id  prescr i b i n g  sect ion  was a m en d ed in t h e  

Ad m i n i st rat ive r u l es p rocess t o  a l low a n  exce pt i o n  to t h e  b a n  o n  o p i o i d  p rescr i b i n g  fo r M AT 

p u rposes .  Th e reaso n i n g  fo r p ro h i b i t i n g  t h e  p rescr ipt ion of o p i o i d s  was i n  res p o n se to t h e  

o p i o i d  p rescr i b i n g  i s s u e s  s e e n  across t h e  n at io n .  

Exa m p l es o f  Concern : 

2 
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• 
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=Fi l T>J , ] 
A pat i e nt com p l a i nt t h at t h e  "phys ic i a n "  t h ey we re co n s u lt i n g  with wo u l d  n ot d i sc lose t h e i r  

i d e ntity.  

Pat ients  t h at received cold ca l l s  ask ing  q u est i o n s  a bout  t h e i r  m e d i cat ion  a n d  t h e n  received 

u n s o l i c ited p rescr i pt i o n  m e d i cation s i n  the m a i l .  

Co m p l a i nt t h at u n n ecessa ry testi ng  was b e i n g  d o n e  t h rough a t e l e m e d ic i n e  p ra ct ice fo r 

p u rposes of i m p ro p e r  b i l l i n g. 

These a re j u st a few exa m p l es that a re co n c e rn i n g  to t h e  Boa rd of M ed i c i n e .  If  a re lat io n sh i p  

exists b etwee n  a l i c e n see a n d  a pat ient  t h ese i n c i d e nts a re d ecreased,  a n d  too l s  a re p rovi d e d  i n  

a c l e a r  way fo r t h e  Boa rd t o  a d d ress t h e  i ss u e .  

Other N D  Laws that M ention Telemedic ine :  

N DCC 2 6 . 1-3 6-09 . 15 Cove rage of t e l e h e a lth  services :  t h i s  statute d efi n e s  t e l e h e a lth  a n d  

p rovi d e s  t h e  p a ra m et e rs fo r paym e nt o f  t e l e h e a lth  s e rv ices .  It  s h o u l d  b e  n oted t h at t h i s  

statute a lso states t h at te l e h e a lth d oes n ot i n c l u d e  a u d i o  o n ly t e l e p h o n e, e l ectro n i c  m a i l , o r  

facsi m i l e  t ra n s m i s s i o n s .  

(Atta c h m e nt 2 :  N DCC 2 6 . 1-36-09. 1 5 )  

N . D . C . C .  19-24. 1-0 1(3)  p rovi des  a d efi n it ion  of p rovi d e r-pat ient  re lat ion s h i p :  

" Bo n a  fi d e  p rovi d e r-pat ient  re lat io n sh i p "  m e a n s  a treat m e n t  o r  cou n se l i ng re lat io n s h i p  

betwee n  a h e a lt h  ca re p rovi d e r  a n d  pat ient  i n  w h i c h  a l l  t h e  fo l l owi n g  a re p rese n t :  T h e  

su m m a ry o f  t h e  req u i rem e nts l i sted a re a review o f  t h e  p a t i e nt's  m e d i ca l  reco rds a n d  cu rrent 

m e d i c a l  co n d it i o n  i n c l u d i n g  a n  in  p e rson m e d i c a l  eva l u at i o n  of the pat ient and a req u i re m e n t  

t o  m a i nt a i n  reco rd s .  

(Atta c h m e nt 3 N DCC 19-24 . 1-01(3 ) )  

AMA a n d  FSM B  Model  Pol i cy :  

I h ave atta c h e d  mode l  l a ngu age d rafted by t h e  AMA regard i n g  t e l e m e d i ci n e .  Yo u ca n see fro m 

t h e  l a ngu age t h at o u r  B i l l  i s  i n  l i n e with what  t h e  A M A  h a s  p roposed a s  good p o l i cy fo r 

t e l e m e d i c i n e .  Both o u r  B i l l  a n d  t h e  AMA p roposed l a ngu age req u i re l i ce n s u re i n  t h e  state 

wh e re the p at i e nt i s  l ocate d .  Both req u i re t h at pr ior  to treat i ng  a pat ient vi a t e l e m e d i c i n e  

t h e re m u st fi rst b e  a p hys ic i a n-pat ient  re lat io n s h i p .  Th e A M A  l a ngu age i n c l u d es ver ifyi n g  t h e  

i d e ntity o f  t h e  p a t i e nt a n d  p hysici a n .  Th e A M A  l a ngu age sets o ut req u i re m ents  fo r co n s e nts,  

d i ag n o s i n g, fo l l ow up c a re and m e d i c a l  reco rd s .  

(Attach m e nt 4 A M A  Mode l  l a nguage ) 

The FSM B m o d e l  p o l i cy is l ess p rescri ptive i n  its a p p roach to p rovi d i n g  p o l i cy gu i d a nce b u t  it  

a l so t o u c h e s  o n  the s a m e  a reas  a n d  req u i re m e nts of esta b l i s h i n g  a re lat io n s h i p, e n s u ri n g  t h e  

a b i l ity to confi rm t h e  i d e nt ity o f  bot h  t h e  pat ient  a n d  p hys ici a n , refe rra l s, m ed ic a l  records .  

3 
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The ove ra l l  a p proach set o ut by t h e  m o d e l  l a ngu age as we l l  a s  t h e  Boards  b i l l  a i m  to affi rm t h at 

t h e  sta n d a rd of ca re i s  m a i nt a i n e d  rega rd l ess of t h e  d e l ive ry method of t h e  m e d i c a l  ca re.  I 

h ave atta c h e d  t h e  FSM B M o d e l  La ngu age a s  we l l  as a letter  a d d ressed to t h i s  co m m ittee fro m 

t h e  P res i d e nt of t h e  FSM B i n  s u p p o rt of t h i s  B i l l .  

(Atta c h m e n t  5 FSM B M o d e l  La nguage)  

Criticism of the Ru l e :  

The re q u i re m ent  o f  vi d eo i s  ove rly b u rd e n some d u e t o  a l a c k  o f  b ro a d b a n d  ava i l a b i l ity t o  m a n y  

r u r a l  pat ie nts .  I h ave atta c h e d  a N D  b roa d b a n d  report wh i ch states t h at N o rth Da kota h a s  

so m e  o f  t h e  best b roa d b a n d  cove rage i n  t h e  n at i o n .  I h ave a l so atta ched a recent a rt ic le  

p u b l i s h e d  i n  t h e  G ra n d  Forks H e ra l d  w h i c h  d i scu sses N o rth D a kota' s  B road b a n d  i n  re lat ion  to  

t h e  N at i o n a l  p i ct u re .  A lso, l et' s co n s i d e r  t h at it was  not that l o n g  a go t h at a l l  pat i e nts h a d  to  

t rave l  to a p hysi c i a n  to be  t reated eve ry t i m e  t h ey req u i red treat m e n t .  A o n eti m e  v ideo and  o r  

i n  p e rson v is it  to esta b l i sh  c a r e  i s  st i l l  a n  advancem ent fro m a n  i n  p e rson v is it  eve ry t i m e  o n e  

n e e d s  care .  

(Atta c h m ent  6 Broa d b a n d  Art i c l e  and Report )  

The co m m e nts received d u r i n g  t h e  Ad m i n i st rat ive R u l es p rocess c a n  be  fo u n d  wit h i n  

atta c h m ent  1 a n d  2 .  I wo u l d  l i ke t o  po i nt o u t  t h at o u r  Boa rd h a s  t a k e n  p u b l i c  co m m ents d u r i n g  

two o p e n  co m m ent p e r i o d s  w h i c h  i n c l u d ed sch ed u led h e a ri n gs fo r p u b l i c .  Ad d it ion a l ly, o u r  

Boa rd reviewed a n d  d i scussed co m m e nts m a d e  after the co m m e n t  p e riod d u r i n g  t h e  

Ad m i n i strat ive R u l e s  h e a r i n g  p rocess .  O u r  Boa rd fee ls  st rongly eve n after  l i ste n i n g  to a n d  

d i scu ss i n g  a l l  co m m e nts t h at t h e  Pat ie nt- L ice nsee re lat io nsh i p  l a ngu age i s  n ecessa ry to p rovi d e  

t h e  p a ra m eters n e e d e d  t o  its l i censees  a n d  t o  p rovi d e  t h e  fra mework fro m w h i c h  t o  review 

com p l a i nts received re l a t i n g  to te le m e d i c i n e .  

At t h e  B o a r d s  N ove m b e r  2018 m eet i n g  I w a s  d i rected t o  su b m it a n  a ge n cy b i l l  fo r t e l e m e d i c i n e  

u s i n g  t h e  l a nguage t h at w a s  u s e d  i n  t h e  r u l e  m a ki n g p rocess.  O n ce t h e  l a ngu age w a s  co m p l ete 

it was sent  out  in a b l a st e m a i l  to a l l  our l i ce n sees .  I h ave attached the feed back  I rece ived fro m 

t h at b l a st e m a i l .  

(Atta c h m e n t  7 recent e m a i l s  fro m l i c e n sees )  

Bon nie Storbakken 

Executive Secretary, NDBO M 

701-328-6500 

bstorbakken @ n dbom.org 
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d 1  
Telemed i c i n e  R u l e  Effective 1 -1 -1 8  

50-02-1 5-0 1 .  Definitions. As used in this chapter: 

CHAPTER 50-02-1 5 
TELEMEDICINE 

P� · u 

1 . "T elemedicine" means the practice of m edicine using electronic communication, information technologies, or other means between a l icensee in one location and a 
patient in another location, with or without an intervening health care provider. The term includes direct interactive patient encounters as well as asynchronous store-and­
forward technologies and remote monitoring. 

2. "Licensee" means a physician or physician assistant licensed to practice in North Dakota. A physician assistant practicing telemedicine from another state is subject to 
the rules regarding physician supervision, except that supervision may be by a North Dakota l icensed physician who is  practicing telemedicine in North Dakota and need 
not be by a North Dakota l icensed physician who is  physically located in North Dakota. 

50-02-1 5-02. Prescri bing. 
A licensee who has performed a telemedicine examination or evaluation meeting the requirements of this chapter may prescribe medications according to the licensee' s 
professional discretion and judgment. Opioids may only be prescribed through telemedicine if done so as a federal Food and Drug Administration approved medication 
assisted treatment for opioid use disorder. Opioids may not be prescribed through a telemedicine encounter for any other purpose. 

Licensees who prescribe controlled substances, as defined by North Dakota law, in circum stances al lowed under this rule, shall comply with all state and federal laws 
regarding the prescribing of controlled substances, and shall participate in the North Dakota prescription drug monitoring program . 

https ://www .ndbom.org/news/current_ topics.asp?id= 1 3  9 1 /8/20 1 9  
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-# J 26 . 1 -36-09 . 1 1 .  B reast reconstructio n  s u rge ry. Pj . '8 
An insurance com pany, non profit hea lth service corporation ,  or health ma intenance 

organ ization may not del iver, issue,  execute , or renew any hea lth insurance pol icy, health 
service contract, or  evidence of coverage on an ind iv idua l ,  g roup ,  b lanket, or franch ise basis 
un less the pol icy, contract ,  or evidence of insurance provides the benefit provis ions of the 
federa l  Women's Health and Cancer Rights Act of 1 998 [Pub .  L .  1 05-277 ; 1 1 2 Stat .  268 1 -337 ;  
42 U . S . C .  300gg-6] . Th is section does not apply t o  i nd ividua l  or  group supplemental , specified 
d isease , long-term care ,  or other l im ited benefit pol ic ies . 

2 6 . 1 -36-09. 1 2 . Med i c a l  servi ces re lated to s u i c ide.  
An insurance company, nonprofit hea lth service corporation ,  or health ma intenance 

organ ization may not del iver, issue ,  execute , or renew any hospita l ,  surg ica l ,  med ica l ,  or major  
med ica l  benefit pol icy on an i nd ividua l ,  g roup ,  b lanket, franchise,  or  association bas is  un less the 
pol icy, contract, o r  evidence of  coverage provides benefits , of  the same type offered under  the 
pol icy or  contract for i l l nesses , for health services to any ind iv idua l  covered u nder the po l icy or  
contract for i nju ry or  i l l ness resulti ng from suic ide ,  attem pted su ic ide,  o r  self- i nfl icted i nju ry. The 
medical  benefits provided for in  th is  sect ion are exempt from sect ion 54-03-28 .  

26 . 1 -36-09 . 1 3.  Med ical  services related t o  i ntoxicatio n .  
An insurance company, nonprofit hea lth service corporation , or health ma intenance 

organ ization may not del iver, issue , execute , o r  renew any major med ical expense pol icy on  a 
g roup ,  i nd iv idua l ,  b lanket , franch ise ,  o r  association basis un less the pol icy, contract, or evidence 
of coverage provides benefits , of the same type offered under the po l icy or contract for 
i l l nesses, for hea lth services to any ind ividua l  covered u nder the pol icy or contract for inj u ry or 
i l l ness resu lti ng from any loss sustained or  contracted in  the consequence of the insu red's be ing 
i ntoxicated or  under  the i nfluence of any narcot ic .  The coverage requ i red under th is section may 
be subject to l im itations under subd ivis ion g of subsection  2 of section 26 . 1 -36-04 or  
subsection  1 5  of  section 26. 1 -36-05 .  

26. 1 -36-09. 1 4.  Coverage of c a n c e r  treatm e nt med icatio n s .  
1 .  As used i n  th is sect ion:  

a .  "Cancer  treatment med ications" means prescri ption d rugs a n d  b io log ics that a re 
used to ki l l ,  slow, o r  prevent the g rowth of cancerous cel ls .  

b .  " I nsurer" means an  insurance company, nonprofit health service corporation ,  o r  
hea lth maintenance organ ization .  

c .  "Pat ient-admin istered" i ncludes oral adm in istrat ion and self- injectio n .  
d .  "Po l icy" means an accident and health insurance pol icy, contract, or  evidence of 

coverage on a group ,  ind iv idua l ,  b lanket, franchise,  or association  basis .  
2 . An i nsurer  may not del iver, issue , execute, or renew a pol icy that provides coverage 

for cancer treatment medications that a re i njected or  are i ntravenously admin i stered by 
a health care provider and that provides coverage for patient-admin istered cancer 
treatment med icat ions un less the pol icy copayment, deductib le ,  and coinsurance 
amounts for patient-adm in istered cancer treatment medications do  not exceed the 
amounts for cancer treatment med ications that a re i njected or  a re i ntravenously 
admin istered by a hea lth care provider, regardless of the formu lation or benefit 
category. 

3 .  A n  i nsurer may not increase a copayment,  deductib le , o r  co insurance amount for 
covered cancer treatment med ications that a re injected or i ntravenous ly admin i stered 
in o rder  to avo id compl iance with subsect ion 2 . An insurer may not reclass ify benefits 
with respect to cancer t reatment med ications in a manner  that is i ncons istent with th is 
sect ion . 

2 6 . 1 -36-09. 1 5. Coverage of telehealth services. 

1 .  As used in  th is section:  

Page No.  1 9  
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a .  "D istant site" means a site a t  wh ich a hea lth care prov ider or hea lth care faci l ity 'is

5 
· 

located wh i le provid ing med ical services by means of telehea lth . 
b .  "Health care faci l ity" means any office or institution at  wh ich health serv ices are 

prov ided . The term includes hospita ls ;  cl i n ics ;  ambu latory su rgery centers ; 
outpatient care fac i l it ies; nu rs ing homes; nu rs ing , basic ,  long-term, or assisted 
l iv ing fac i l it ies; laboratories ; and offices of any health care provider. 

c. "Health care provider" i ncludes an individua l  l icensed under chapter 43-05 , 43-06 , 
43- 1 2 . 1  as a reg istered nurse or  as an advanced practice reg istered nu rse,  
43- 1 3 ,  43- 1 5 ,  43- 1 7 ,  43-26 . 1 ,  43-28 ,  43-32 , 43-37 , 43-40 ,  43-4 1 , 43-42 , 43-44 , 
43-45 ,  43-47 ,  43-58 ,  or 43-60 . 

d .  "Orig inat ing s ite" means a s ite a t  wh ich a patient i s  located a t  the time health 
services are provided to the patient by means of telehealth . 

e .  "Pol icy" means an accident and health insurance pol icy, contract, or  evidence of 
coverage on a g roup ,  ind ividua l ,  b lanket, franch ise ,  or association basis.  

f .  "Store-and-forward technology" means electron ic  information ,  imag ing ,  and 
commun ication that is  transferred , recorded , or  otherwise stored in  order to be 
reviewed at a d istant s ite at a later date by a hea lth care provider or health care 
faci l ity without the patient present i n  real t ime. The term includes telehome 
monitor ing and interactive aud io ,  video , and data commun ication .  

g .  "Telehealth" :  
( 1 ) Means the use of interactive aud io ,  v ideo , or other te lecommun icat ions 

technology that is used by a health care provider or health care fac i l ity at a 
d istant s ite to del iver health services at an orig inat ing s ite and that is  
del ivered over a secure con nection that compl ies with the requ i rements of 
state and federa l  laws.  

(2) I ncludes the use of electron ic  med ia for consu ltation re lati ng to the health 
care d iagnosis or treatment of a patient in real t ime or through the use of 
store-and-forward technology. 

(3) Does not include the use of audio-on ly telephone,  electronic ma i l ,  o r  
facs im i le transmissions .  

An insurer  may not del iver, issue ,  execute , or renew a pol icy that  provides health 
benefits coverage un less that pol icy provides coverage for hea lth services del ivered by 
means of telehea lth which is the same as the coverage for health services del ivered 
by i n-person means .  
Payment or  re imbursement of  expenses for covered hea lth serv ices del ivered by 
means of  te lehea lth u nder th is  section may be establ ished through negotiations 
conducted by the insurer with the health services providers in  the same manner as the 
insurer with the health services providers in  the same manner as the insurer  
establ ishes payment or re imbursement of  expenses for covered health serv ices that 
are del ivered by i n-person means .  
Coverage under th is  section may be subject to  deductib le ,  co insurance, and 
copayment provis ions.  
Th is sect ion does not requ i re :  
a .  A pol icy to provide coverage for health services that a re not med ical ly necessary, 

subject to the terms and cond it ions of the pol icy; 
b. A pol icy to provide coverage for health serv ices del ivered by means of telehealth 

if the pol icy would not provide coverage for the hea lth serv ices if del ivered by 
in-person means ;  

c .  A pol icy to re imbu rse a health care provider or  health care fac i l ity for expenses for 
health services del ivered by means of telehealth if the pol icy would not re i m burse 
that health care provider or hea lth care faci l ity if the health services had been 
del ivered by in-person means ;  or 

d .  A health care provider to be physically present with a patient a t  the orig inating site 
un less the health care provider who is del ivering health serv ices by means of 
telehea lth determ ines the presence of a health care provider is necessary. 
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40 . "Written certifi cation" means a form establ ished by the department wh ich is executed , 
dated , and sig ned by a health care provider with i n  n i nety ca lendar days of the d ate of 
appl icat ion ,  stat ing that in the health care provider's profess ional  op in ion the patient i s  
l i kely to  rece ive therapeut ic or  pal l iative benefit from the med ical use of  marijua n a  to  
treat o r  a l leviate the patient's debi l itati ng medical cond it i on .  A health care provide r may 
authorize the use of dried leaves or flowers of the p lant  of the genus cannabis i n  a 
com bustib le del ivery form to treat or a l leviate the patient's debi l itat ing med ical 
cond it ion .  A written certificat ion may not be made except i n  the course of a bona fide 
prov ider-patient relationsh i p .  

1 9-24. 1 -02.  Med ical  ma rij uana p rog ram .  
The department shal l  establ ish a n d  imp lement a med ica l  mar ijuana program u nder th is  

chapter to a l low for production and process ing , the sa le and d ispensing of  usab le marij uana , 
and medical  use of mar ijuana .  A person may not produce o r  process or sel l ,  possess , transport ,  
d ispense,  or  use marijuana or usable marijuana under the medical  mar ijuana prog ram u n less 
the person is a uthorized to do so as a compassion center, a card holder, or  otherwise authorized 
by rule adopted under this chapter. 

1 9-24. 1 -03. Q u a l ifyi n g  patients - Reg istrat i o n .  
1 .  A qua l ifying  patient is not e l ig ib le to purchase, use ,  o r  possess usable marijuana under  

the medical  marijuana program un less the qua l ifying  patient has a va l id  registry 
identificat ion card .  

2 . A qua l ifying  patient appl ication  for a reg istry identificat ion card is complete and el ig i ble  
for review if an  appl icant submits to the department:  
a .  A nonrefundable annua l  appl ication  fee i n  the amount of fifty do l lars, with a 

persona l  check or cashier's check payable to "North Dakota State Department of 
Health , Med ical Marijuana Program".  

b .  An orig ina l  written certificatio n ,  which must inc lude :  
( 1 ) The name, add ress , and telephone number  of the practice location of the 

appl icant's health care provider ;  
(2) The health care provider's North Dakota l icense number; 
(3) The hea lth care provider's medical or  nurs ing specia lty ; 
(4) The appl icant's name and date of b i rth ; 
(5) The appl icant's deb i l itati ng  medical  cond ition  and the med ical  justificat ion for 

the health care provider's certification  of the patient's debi l itat ing medical  
cond ition ;  

(6) Attestat ion the written certification is  made i n  the cou rse of  a bona fide 
provider-patient relationsh i p  and that i n  the provider's professional op in ion  
the appl icant is  l i kely to  receive therapeutic or  pa l l iative benefit from the 
medical use of  mar ijuana to  treat o r  a l leviate the appl icant's debi l itat ing 
medica l  cond iti on ;  

(7) Whether the hea lth care provider authorizes the  patient to  use  the d ried 
leaves or flowers of the plant of the genus cannabis i n  a combust ib le 
del ivery form ; and 

(8) The health care provider's s ignature and the date. 
c. An orig ina l  qual ifyin g  patient app l ication  for a reg istry identificat ion card form 

estab l ished by the department which must i nclude al l of the fol lowing :  
( 1 ) The appl icant's name,  address, and date of b irth . 
(2) The appl icant's socia l  secu rity number. 
(3) The name, add ress , and date of b i rth of the appl icant's proposed designated 

careg iver, if any. 
(4) A photog raph ic copy of the appl icant's North Dakota identification .  The North 

Dakota identificat ion must be ava i lable for i nspect ion and verification u pon  
request o f  the department. I f  t he  app l icant is  a m inor, a certificated copy of  a 
b i rth record is requ i red . 
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(5) The appl icant's or guard ian 's  sig nature and the date , or in the case of a d:f I 

minor, the s ignature of the m inor's parent or lega l  guard ian with PJ · 1 2.. 
respons ib i l ity for health care decis ions and the date . 

d .  A s ig ned consent for release of med ical information re lated to the appl icant's • 
debi l itat ing medical condition ,  on a form provided by the department. 

e. A recent two-by-two inch [5 . 08-by-5 .08 centimeter] photograph of the appl icant .  
f. Any other information or  mater ia l  requ i red by ru le adopted u nder this chapter. 

3 . If the appl icant is unable to submit the requ i red appl ication  i nformation due to age or  
med ical condition ,  the ind iv idua l  responsible for making medical decis ions for the 
appl icant may submit the appl ication on behalf of the app l icant .  The ind ividua l  
responsib le for mak ing medical decis ions :  
a .  M ust be identified on the qua l ifying patient appl ication for a reg istry identification 

card ; and 
b .  Sha l l  provide a copy of  the  ind iv idual 's North Dakota identification .  The North 

Dakota identification must be available for i nspect ion and verificat ion upon the 
request of the department. 

4 .  I f  the appl icant is  a minor, the department may wa ive the appl ication or  renewal fee if: 
a .  The parent or lega l  guard ian  of the appl icant is the appl icant's reg istered 

designated careg iver ;  and 
b .  The app l icant resides with the  appl icant's reg istered designated careg iver. 

1 9-24 . 1 -04. Des i g nated caregivers - Reg istrat ion.  

1 . A designated careg iver is not e l ig ib le to purchase, assist i n  the use of, o r  possess 
usable marijuana under the medical mar ijuana program un less the designated 
caregiver has a val id reg istry identificat ion card . 

2 . A designated careg iver appl ication is complete and el ig i ble for review if an  appl icant 
submits to the department a l l  of the fo l lowing :  
a .  A nonrefundable annua l  app l ication fee in the amount of  fifty do l la rs ,  with a 

personal  check or cashier's  check made payable to "North Dakota State 
Department of Health , Med ical Marijuana Program" .  

b .  An orig ina l  designated careg iver appl ication for a reg istry identification  card form 
establ ished by the department wh ich must include all of the fol lowing : 
( 1 ) A certified copy of a b i rth record verifying the appl icant is at least twenty-one 

years of  age.  
(2) A photographic copy of the app l icant's North Dakota identificatio n .  The North 

Dakota identificat ion must be avai lable for inspection and verification upon 
request of  the  department. 

(3) The name,  address, telephone number, and date of b i rth of the qua l ify ing 
patient. 

(4) The name,  address, and telephone number  for the qua l ifying patient's health 
care provider. 

(5) The name,  add ress , and telephone number of the appl icant. 
(6) The appl icant's social security number. 
(7) The appl icant's s ignature and the date . 

c. An orig ina l  designated careg iver authorizat ion form estab l ished by the 
department wh ich must be executed by a reg istered qua l ifying patient prov id ing 
the designated careg iver appl icant with the responsib i l ity of managing the 
wel l -being of the reg istered qua l ifying patient with respect to the registered 
qua l ifying patient's medical use of marijuana . The form must inc lude:  

( 1 ) The name and date of b i rth of the designated careg iver appl icant; and 
(2) The reg istered qua l ifying patient's s ignature and the date. 

d .  A recent two-by-two i nch [5 .08-by-5 .08 centimeter] photograph of the appl icant. 
e .  Any other i nformation or mater ia l  requ i red by  the department by  ru le .  

3 . A crim ina l  h istory record check conducted under section 1 2-60-24 must be performed 
upon in it ia l  app l icat ion and bienn ial ly thereafter and at any other t ime upon the request 
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1 Be it enacted by the People of the State of _____ , represented in the General 

2 Assembly : 

3 Section 1 .  Title. This act shall be known as and may be cited as the Telemedicine Act. 

4 Section 2.  Definitions. 

5 (A) "Telemedicine" or "telehealth" means health care services provided to a patient who 

• 6 is at a remote location. 

• 

7 (B) "Store and forward" transfer means the transmission of a patient ' s  medical 

8 information from an originating site to the physician at the distant site without the patient being 

9 present. 

1 0  (C) "Distant site" means a site at which a physician is located while providing health care 

1 1  services by means of telemedicine . 

1 2  (D) "Originating site" means a site at which a patient i s  located at the time health care 

1 3  services are provided to him or her by means of telemedicine . 

Copyright © 20 1 4  American Medical Association . All rights reserved . 



Section 3 .  Licensure. 
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2 (A) Physicians treating patients in [State] through telemedicine or telehealth must be fully 

3 licensed to practice medicine in [State] and shall be subject to regulation by the [State] Board of 

4 Medicine . 

5 (B) This section does not apply to : 

6 ( 1 )  An informal consultation or second opinion, at the request of a physician 

7 licensed to practice medicine in this state, provided that the physician requesting the 

8 opinion retains authority and responsibility for the patient ' s  care; and 

9 (2) Furnishing of medical assistance by a physician in case of an emergency or 

1 0  disaster if no charge is made for the medical assistance. 

1 1  Drafting Note-. . to provide further guidance on exceptions to telemedicine 

1 2  licensure, this drafting note provides a representative sample from states with 

1 3  telemedicirie licensure laws. 

1 4  (3) Consultation services provided by a physician located in another jurisdiction 

1 5  to a .medical school as defined in [Statute]. or an ihstitutiondefined in [Statute governing 
1 6  other sc;hools ·of.health (e :g; dental sch6oi , school of public health, schooLofnursing)] ; 

1 7  and 

1 8  (4}.()rdetitig,liorne h¢(llth ot ho�pice services for a resident of this state to be 
1 9  delivered by·a .hom� and community supporfservices agency licensed by this state; by the 

20 resid�nt' sJteati.tik·pfihi.ci,an who iS Jqcatep ·infanot�erj�isdicti6n of.a state having 

22 (C) This section shall not be construed to alter the scope of practice of any health care 

• 

• 

23 provider or authorize the delivery of health care services in a setting or in a manner not otherwise 

• 
24 authorized by the laws of this state . 
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Section 4. Evaluation and Treatm ent of the Patient. 
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(A) Telemedicine shall not be utilized by a physician with respect to any patient located 

in [State] in the absence of a physician-patient relationship . 

(B) Physicians who utilize telemedicine shall ,  if such action would otherwise be required 

in the provision of the same service not delivered via telemedicine, ensure that a proper 

physician-patient relationship is established which at a minimum includes : 

( 1 )  (a) an appropriate face-to-face examination prior to diagnosis and 

treatment of the patient, if a face-to-face encounter would otherwise be required in the 

provision of the same service not delivered via telemedicine; or 

(b) a consultation with another physician who has an ongoing relationship 

with the patient, provided that the physician requesting the consultation retains 

authority and responsibility for the patient ' s  care ; 

(2) fully verifying and authenticating the location and, to the extent possible, 

identifying the requesting patient; 

(3) disclosing and validating the physician ' s  identity and applicable credential(s) ; 

( 4) obtaining appropriate consents from requesting patients after disclosures 

regarding the delivery models and treatment methods or limitations, including informed 

consents regarding the use of telemedicine technologies as indicated in Section 5 ;  

(5) establishing a diagnosis through the use of acceptable medical practices ,  

including patient history, mental status examination, physical examination (unless not 

warranted by the patient' s mental condition), and appropriate diagnostic and laboratory 

testing to establish diagnoses, as well as identify underlying conditions or contra-

indications, or both, to treatment recommended or provided; 

Copyrig ht © 20 1 4  American Medical  Association . Al l  rights reserved . 



(6) discussing with the patient the diagnosis and the evidence for it, the risks and 

2 benefits of various treatment options ; 

3 (7) ensuring the availability of appropriate follow-up care ; and 

4 (8) providing a visit summary to the patient . 

5 (C) The requirements of Section 4(B) do not apply to : 

6 (a) emergency situations in which there is an occurrence that poses an imminent 

7 threat of a life-threatening condition or severe bodily harm. 

8 (b) treatment provided in an on-call or cross-coverage situation. An "on-cal l" 

9 physician is a [State] licensed physician who is available to physically attend, if 

1 0  necessary, to urgent and follow up care needs of a patient for whom he or she has 

1 1  temporarily assumed responsibility as designated by the patient' s treating physician. A 

1 2  "covering" physician means a physician who conducts a medical evaluation other than an 

1 3  in-person medical evaluation at the request of a physician who has conducted at least one 

1 4  ( 1 )  in-person medical evaluation of the patient within the previous twelve ( 1 2) months 

1 5  and who is temporarily unavailable to conduct the evaluation of the patient . 

1 6  (D) Treatment and consultation recommendations made in an online setting, including 

1 7  issuing a prescription via electronic means, will be held to the same standards of care as those in 

1 8  traditional (encounter in person) settings. 

1 9  DraftingNiite 're: .MedicaLHonfe�tates majr.wish to indude fanguage recomme-rzding 
20 that, ' if.q -"me(iicbbhdmi'does not eiist; · telemedicineprd1Jid/rssh,ould facilitate th� 'ideritificat,ion 
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Drafting Note re: Online Prescribing-To provide further guidance on provisions 

addressing prescribing in response to online or telephone questionnaires, states may wish to 

3 include the following language: 

4 (E) Without a prior and proper physician-patient relationship, physicians are prohibited 

5 from issuing prescriptions solely in response to an Internet questionnaire, email .message, or 

6 audio-only telephone consult. 

7 Drafting Note re: Exceptions-States may wish to address the application of this section 

8 to specialtypractiCe such as radiology; neurology; pathology, dermatology and others, as 

9 appropriate, where the application of technology in medical practice is · well established, defined 

1 0  and constitutes the standard of care. 

1 1  Section 5. Coverage of telemedicine services. 

.12 

1 3  

(A) Each carrier offering a health plan in this state shall provide coverage for the cost of 

such health care services provided through telemedicine services, as provided in this section. 

1 4 (B) A carrier offering a health plan in this state shall not exclude a service for coverage 

1 5  solely because the service is provided through telemedicine services and is not provided through 

1 6  in-person consultation or contact between a physician and a patient for services appropriately 

1 7  provided through telemedicine services. 

1 8  (C) A carrier offering a health plan in this state shall not be required to reimburse the 

1 9  treating physician or the consulting physician for technical fees or costs for the provision of 

20 telemedicine services ; however, such carrier shall reimburse the treating physician or the 

2 1 consulting physician for the diagnosis, consultation, or treatment o f  the insured delivered through 

22 telemedicine services on the same basis that the carrier is responsible for coverage for the 

provision of the same service through in-person consultation or contact. 
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(D) A carrier offering a health plan in this state may offer a health plan containing a 

2 deductible, copayment, or coinsurance requirement for a health care service provided through 

3 telemedicine services, provided that the deductible, copayment, or coinsurance does not exceed 

4 the deductible, copayment, or coinsurance applicable if the same services were provided through 

5 in-person diagnosis, consultation, or treatment . 

6 (E) No carrier offering a health plan in this state shall impose any annual or lifetime 

7 dollar maximum on coverage for telemedicine services other than an annual or lifetime dollar 

8 maximum that applies in the aggregate to all items and services covered under the policy, or 

9 impose upon any person receiving benefits pursuant to this section any copayment, coinsurance, 

1 0  or deductible amounts, or any policy year, calendar year, lifetime, or other durational benefit 

1 1  limitation or maximum for benefits or services, that is not equally imposed upon all terms and 

1 2  services covered under the policy, contract, or plan. 

1 3  (F) The requirements of this section shall apply to all insurance policies, contracts, and 

1 4  plans delivered, issued fo r  delivery, reissued, o r  extended i n  [State] on and after January 1 ,  20_, 

1 5  or at any time thereafter when any term of the policy, contract, or plan is changed or any 

1 6  premium adjustment is made . 

1 7  (G) This section shall not apply to short-term travel ,  accident-only, limited or specified 

1 8  disease, or individual conversion policies or contracts, nor to policies or contracts designed for 

1 9  issuance to persons eligible for coverage under Title XVIII of the Social Security Act, known as 

20 Medicare, or any other similar coverage under state or federal governmental plans . 

23 

24 fr�fn::yijller:iaiit�g ·:y{tii�qtii?lt'ir.�·ui�W,;yq�:pei?rifzJ'tie·.:(b�,:Cifip�(;J2[i�l���s¥-riti�te.w"f#ihfh¢;i]er�q��i 
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provided that such appropriateness is made in the same manner as those determinations are 

made for the treatment of any other illness, condition, or disorder covered by such policy, 

contract, or plan, and provided all adverse determinations are made by a physician who 

possesses a current and valid non-restricted license to practlce medicine in [State] and is board 

certified or eligible in the same specialty as the physician who typically manages the medical 

condition or dis.ease or provides the health care service. Any such utilization review shall not 

require prior authorization of emergent telemedicin.e services: 

Section 6. Informed Consent. 

(A) The physician must follow applicable state and federal statutes and regulations for 

informed consent. 

Sectio n 7. Privacy Practices. 

(A) The physician must follow applicable state and federal statutes and regulations for 

privacy and security of individually identifiable health information. 

Section 8. Medical Reco rds. 

(A) The physician treating a patient through telemedicine must maintain a complete 

record of the patient' s care . 

(B) The physician must disclose the record to the patient consistent with state and federal 

laws . 

(C) The physician must follow applicable state and federal statutes and regulations for 

medical recordkeeping and confidentiality . 

Section 9. Fraud and Abuse 

(A) The physician must follow applicable state and federal statutes and regulations for 

fraud and abuse. 

Copyrig ht © 20 1 4  American Med ical Associatio n .  Al l  rights reserved.  



Section 10 .  Effective. This Act shal l become effective immediately upon being enacted into 

2 law. 

3 Section 1 1 .  Severability. If any provision of this Act is held by a court to be invalid, such 

4 invalidity shal l not affect the remaining provisions of this Act, and to this end the provisions of 

5 this Act are hereby declared severable . 

Adopted November 20 1 4 ;  revised November 20 1 5 .  
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• F E D E R AT I O N  O F  
T E  M E D I CA L  B O A R D S  

M O D E L  POLICY FO R T H E A P P R O P R IAT E  USE O F  

TELE M E D I C I N E  TECH N O LOG I ES I N  T H E  P RACTICE O F  

M ED I CI N E  

• 

Report of the State Medica l  Boa rds' Appropriate Regu lat ion of 
Te lemed ic i ne (SMART) Workgrou p  

Adopted a s  policy by the Federation o f  State Medical Boards in April 2014 

I NTRODUCTION 

The Federation of  State Med ica l  Boa rds ( FS M B) Cha i r, Jon V .  Thomas, M D, M BA,  a ppoi nted the State Medi­

cal  Boa rds' Appropriate Regu lation of Telemed ic ine (SMART) Workgro u p  to review the " Model G u ide l i nes for 

the Appropriate Use of the I nternet in Medica l  Practice" (HOD 2002)1  a n d  other existi n g  FSM B  pol ic ies on 

telemed ic ine and to offer recommendations to state medical and osteopath ic boa rds ( here inafter referred 

to as " medical boards" and/or " boa rds")  based on a thorough review of recent adva nces i n  techno logy and 

the appropriate ba lance between enabl i n g  access to ca re wh i le  ensur i ng  patient safety. The Workgroup was 

cha rged with gu id ing  the development of model gu ide l i nes for use by state medica l  boa rds in eva l uati ng  the 

a ppropr iateness of ca re as related to the use of telemed ic ine ,  or the practice of med ic ine  us ing electron ic 

com m u n ication , i nformation technology or  other means,  between a phys ic ian  in one location and a patient 

in  a n other location with or without a n  interven i n g  hea lth care provider. 

Th is  new pol icy docu ment provides gu ida nce to state medica l  boa rds for regu lati n g  the use of te lemedic ine 

tech n o logies i n  the practice of med ici n e  and  ed ucates l i censees as to the appropr iate standards of ca re 

i n  the del ivery of med ical  services d i rectly to patients2 v ia telemed ic ine  technologies. It is the i ntent of the 

SMART Workgroup to offer a model pol i cy for use by state medica l  boards in order  to remove regu latory bar­

r iers to widespread appropriate adoption  of telemed ic ine  tech nologies for de l iveri ng ca re wh i le  ensur ing the 

pub l i c  health and safety. 

I n  d evelop ing the guidel i nes that fol low, the Workgrou p cond u cted a comprehensive review of telemedic ine  

tech nologies cu rrently i n  use and proposed/recom mended sta ndards of  care ,  as wel l as identified and con­

s idered existi ng  sta ndards of care a ppl ica ble to telemed ic ine  developed a n d  i mplemented by several state 

medica l  boards. 

1 The policy on the Appropriate Use of Telemedlclne Technologies in the Practice of Medicine supersedes the Model Guidelines for the Appropriate Use of the Internet In 

Medical Practice (HOD 2002). 

2 The policy does not apply to the use of telemedicine when solely providing consulting services to another physician who maintains the physician-patient relationship with 

the patient, the subject of the consultatlon. 
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M O D E L  P O LI CY FO R TH E A P P R O P R IATE USE O F  TELE M E D I C I N E  

TECH N O LOG I ES I N  T H E P RACTICE O F  M E DICI N E  

Model  G u i d e l i nes fo r State Med ical Boards' Appropri ate Regu lation of Telemed icine 

Section One. Prea mble 

The adva ncements and  conti n ued development of medica l  and com m u n ications tech nology have had a profound 

i m pact on the practice of  med ic ine  and  offer opportu n ities for i m prov ing the del ivery and accessib i l ity of  health 

care, particu la rly in the a rea of telemed ic ine ,  wh ich is the practice of med ic ine using electron ic  com m u n ication , 

i nformation technology or other means of i nteraction between a l i censee in one location a n d  a patient i n  another 

location with or  without an i nterven ing  healthcare prov ider. 3  H owever, state medical boards, in fulfi l l i ng  their d uty 

to protect the pub l ic ,  face complex regu latory cha l lenges and patient safety concerns i n  adapt ing regu lations 

and sta ndards h istorica l ly  i ntended for the i n-person provision of medical care to new del ivery models i nvolvi ng 

telemed ic ine tech nologies, i nc l ud ing  but not l i m ited to : 1 )  determ in ing  when a physic ia n-patient relationsh i p  is 

estab l ished ; 2 )  assu ri n g  pr ivacy of patient data ; 3)  guaranteei ng  proper eva l u ation and treatment of the patient; 

and 4) l i m it ing the prescrib i ng  and d ispensin g  of certa i n  medications. 

The [Name of Boa rd] recogn izes that usi ng  telemed ic ine technologies in the del ivery of medica l  services offers 

potentia l  benefits in the provision of medica l  ca re. The a ppropriate appl ication of these techno logies ca n en­

hance medical ca re by fac i l itati ng com m u n ication with physicians and the i r  patients or other hea lth ca re provid­

ers,  i nc l ud ing  prescri b i ng  medication , obta i n i ng laboratory resu lts, sched u l i n g  appointments, mon itori ng  ch ron ic 

cond itions, provid ing  hea lth care i nformation , a n d  c la rifyi ng  medica l  advice.4 

These gu ide l i nes shou ld not be construed to a lter the scope of practice of a ny hea lth care provider or authorize 

the del ivery of hea lth ca re services in a setti ng, or in a man ner, not otherwise a uthor ized by law. In fact, these 

gu idel i nes support a consistent sta ndard of care and  scope of practice notwithstand ing  the de l ivery tool or busi­

ness method in enab l i ng  Physic ian-to-Patient com m u n ications. For c la rity, a physic ian usi n g  telemed ic ine tech­

nologies i n  the provis ion of medical  services to a patient (whether exist ing or new) must ta ke appropr iate steps 

to esta bl ish the phys ic ia n-patient relationsh i p  and  con d u ct a l l  appropriate eva luations and h istory of the patient 

consistent with trad it ional  sta ndards of ca re for the pa rticu lar  patient presentation . As suc h ,  some situations 

and patient presentations a re a ppropriate for the uti l i zation of telemed ic ine technologies as a com ponent of, or 

i n  l ieu  of ,  i n-person provision of med ical  care, whi le others are not.5 

The Boa rd has developed these gu idel i nes to educate l icensees as to the appropriate use of te lemedic ine tech­

nologies i n  the practice of medic ine .  The [Name of Board ]  is com m itted to assu r ing patient access to the conve­

n ience and  benefits afforded by telemed ic ine  tech nologies, wh i le  promoti ng the responsi b le p ractice of med ic ine 

by physic ians.  

I t  is the expectation of the Board that physic ians who provide medical  care,  electron ica l ly or otherwise, mainta i n  

t h e  h ighest degree o f  professiona l ism a n d  shou ld :  

Place the welfa re of patients fi rst; 

Ma i nta in  acceptable and appropr iate sta ndards of practice; 

3 See Center for Telehealth and eHealth Law (Ctel), http://ctel.org; (last visited Dec. 17, 2013). 

5 See Cal. Bus. & Prof. Code § 2290.S(d). 
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M O D E L  P O L I CY FO R TH E APPRO P R IATE USE O F  TELE M E D I C I N E  

TECH N O LOG I ES I N  TH E P RACTICE O F  M E D I C I N E  

Ad here to recogn ized eth ical  codes govern i n g  the medica l  profession ; 

Properly su pervise non-physi c ia n c l i n ic ians ;  and  

Protect patient confidenti a l i ty. 

Secti o n  Two. Establ ish ing the Physician-Patient Relationsh i p  
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The hea lth a n d  wel l-be i n g  of patients d e pends u pon a co l laborative effort between the phys ic ian and patie nt.6 

The relations h i p  between  the phys ic ian and patient is complex and is based on the m utual  u ndersta nd ing of the 

shared responsi b i l ity for the patient's hea lth care. Although the Boa rd recogn izes that it may be d ifficu lt in some 

c i rc u mstan ces to precisely d efi ne the begi n n i ng of the physic ian-patient relationsh i p ,  particu la rly when the physi­

c ian and patient a re i n  sepa rate locations,  it tends to begi n when a n  i n d iv id ua l  with a hea lth-related matter seeks 

assista nce from a physic i an  who may provide assistance. However, the relationsh i p  is c lea rly estab l ished when 

the phys ic ian  a grees to u n dertake d iagnosis and  treatment of  the patient, and  the patient agrees to be treated ,  

whether or not there has been  a n  encou nter i n  person between the  phys ic ian (o r  other  a ppropriately supervised 

hea lth ca re practitioner)  and patient. 

The phys ic ia n-patient relationsh i p  is fundamenta l to the provis ion of accepta ble medica l  care. It is the expecta­

tion of the Boa rd that phys ic ians recogn i ze the ob l igations,  respons i b i l it ies, a n d  patient rights associated with 

esta b l ish i n g  and m a i nta i n i n g  a physic ia n-patient relationsh ip .  A physic ian  is d iscou raged from render i n g  medi­

cal  advice and/or ca re us i n g  telemedici n e  tech nologies without ( 1) fu l ly  verify ing and a uthenticati ng  the location  

a n d ,  to  the extent poss ib le ,  identifyi ng the requesti ng  patient; (2 )  d isclos i ng  and  va l idati n g  the provider's i d entity 

and  app l i ca ble  credentia l (s ) ;  and (3) obta i n i n g  appropr iate consents from requesti n g  patients after d iscl osures 

rega rd i n g  the del ivery models and treatment methods or  l i m itations, i nc l ud i ng  a ny spec ia l  i nformed consents 

regard i n g  the use of telemedic ine technologies. An a ppropr iate phys ic ia n-patient relationsh i p  has not been es­

ta bl ished when the identity of the physic ian  may be u n known to the patient. Where appropr iate, a patient m ust 

be ab le  to select an identified physic ian for telemed ic i ne  services and  not be assigned to a phys ic ian at ra ndom.  

Secti on Three. Defi n it ions 

For the pu rpose of these gu ide l ines ,  the fol low ing  defi n it ions a pply: 

"Telemed ic ine"  mea ns the practice of med ic ine  us ing electron ic  comm u n ications,  i nformation technology or 

other  means between a l icensee in one location , and a pat ient in another location with or without a n  i nterve n i n g  

hea lthca re prov ider. Genera l ly, telemed ic ine is not a n  a u d i o-on ly, te lephone conversation ,  e-m a i lj i nsta nt m es­

sagi n g  conversatio n ,  or fax.  It typical ly i nvolves the a ppl ication of secu re v ideoconferenc ing  or store a nd forward 

tech nology to prov ide or su pport healthcare de l ivery by rep l i cati ng the i nteraction of a trad itiona l ,  encou nter i n  

person between a prov ider  and a patie nt.7 

"Te lemed ic i ne  Tech nologies" means tech nologies and devices enabl i n g  secu re electron ic  comm u n ications a n d  

i nformation exchange between a l icensee i n  one location  and a patient i n  a nothe r  location  with or  without a n  

i nterve n i n g  hea lthcare p rov ider. 

6 American Medical Association, Council on Ethical and Judicial Affairs, Fundamental Elements of the Patient-Physician Relationship (1990), available at http://www.ama­

assn.org/resourcesjdoc/code-medical-ethics/1001a.pdf. 

7 See Ctel. 
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The [Name of Boa rd ] has adopted the fol low ing  gu ide l i nes for physic ians uti l i z i ng  telemed ic ine  techno logies i n  

the del ive ry of patient care,  rega rd less of a n  existi ng  phys ic ian-patient re lationsh i p  pr ior to a n  encou nter :  

L icensu re: 

A physic ian m ust be l i ce nsed , or  u nder the j u risd ictio n ,  of the med ica l  boa rd of the state where the patient is 

located.  The practice of med ic ine  occ u rs where the patient is located at the time telemed ici ne  tech nologies are 

used . Physic ians who treat or prescr ibe through on l i ne  services sites are practic i ng  med ic i ne  and  m ust possess 

appropr iate l i censu re i n  a l l  j u risd ictions where patients recei ve care.8 

Estab l ishment of a Physic ian-Patient Relat ionsh ip: 

Where an existi ng phys ic ian-patient relationsh i p  is not p resent, a phys ic ian must ta ke appropr iate steps to es­

tab l ish a physic ia n-patient relationsh i p  consistent w ith the gu ide l i nes identified in Section Two,  a n d ,  wh i l e  each 

c i rcu mstance is u n ique ,  such phys ic ian-patient relations h i ps may be estab l ished usi ng telemed ic ine  tech nolo­

gies provided the sta ndard of ca re is met. 

Eva l u ation and Treatment of the Patient: 

A documented medical  eva l uat ion and col lection of relevant c l i n ica l  h istory com mensu rate with the presentation 

of the patient to esta b l ish d iagnoses and identify u nder ly ing cond it ions a nd/or contra-i nd ications to the treat­

ment recommended/provided m ust be obta i n ed pr ior to provid i ng  treatment, i nc l ud i ng  issu i n g  p rescr ipt ions, 

electron ica l ly or otherwise. Treatment and consu ltation recommendations made i n  a n  o n l i n e  setti ng, i nc l ud i ng  

issu i n g  a prescr iption v ia e lectron ic  means,  w i l l  be he ld  to  the same standards of  appropr iate practice as  those i n  

trad itiona l  (encou nter  i n  person )  setti ngs. Treatment,  i nc l ud ing issu i n g  a prescr ipt ion based sole ly on a n  o n l i ne 

q uestion n a i re ,  does not constitute a n  acceptab le standard of care. 

I nformed Consent: 

Evidence docu menti ng  appropr iate patient informed conse n t  for the use of teierned ic ine technologies must be 
obta i n ed and ma inta i ned .  Appropriate i nformed consent shou ld ,  as a base l i ne ,  i nc lude the fol lowi ng  terms: 

Identification of the patient, the physic ian  and the physic ian 's  credentia ls;  

Types of tra nsm issions perm itted using telemed i cine technologies (e.g. prescri ption refi l ls, a ppointment 

schedu l i ng ,  patient ed ucation , etc . ) ;  

The patient agrees that the phys ic ian determi nes whether or not the cond it ion bei n g  d iagnosed and/or 

treated is appropr iate for a telemed ic ine encou nter; 

Deta i ls on secu rity measu res taken with the use of te lemed ic i n e  tech nologies,  such as encrypti ng data , 

password protected screen savers and  data fi les,  or uti l i z i ng  other rel iab le  a uthentication techn iq ues, 

as wel l as potentia l  r isks to pr ivacy notwithsta n d i ng such measu res; 

Hold harm less c la use for i nformation  lost d u e  to techn ical  fa i l u res; and 

Req u i rement for express patient consent to  forwa rd patient-identifiab le i nformation to  a th i rd party. 

• 

8 Federation of State Medical Boards, A Model Act to Regulate the Practice of Medicine Across State Lines (Aprll 1996), available at http://www.fsmb.org/pdf/1996_grpol_ 

telemedlclne.pdf. 
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Conti n u ity of Care: 

Patients should be able to seek, with relative ease, fol l ow-up  ca re or i nformation from the physic ian [or  phy­

s ic ian 's designee] who conducts an encou nter usi n g  telemed ic ine tech nologies. Physic ians solely p rovi d i n g  

services us ing telemed ic i ne  technologies with n o  existi n g  physic ia n-patient relationsh i p  pr ior to the encou nter 

must m a ke documentation of the encou nter usi ng  telemed ic ine  tech nologies easi ly ava i lab le  to the patie nt, a n d  

su bject to t h e  patient's consent, a ny identified ca re provider o f  t h e  patient i m med iate ly after the encounter. 

Referra ls for Emergen cy Services: 

An emergency p lan  is req u i red and must be provided by the phys ic ian to the patient when the care prov ided us­

i n g  telemed ic i ne  tech nologies i nd icates that a referral  to a n  acute care fac i l ity or ER for treatment is necessary 

for the safety of the patient. The emergency p lan  shou ld i nc lude a forma l ,  written p rotocol appropr iate to the 

services bei n g  rendered v ia  te lemedici n e  technologies. 

Med ica l  Records:  

The medica l  record shou ld  inc lude,  if app l icab le ,  copies of a l l  patient-related e lectron ic  com m u n i cations, i nc l ud­

i n g  patient-phys ic ian  com m u n i cation,  p rescri pt ions, l aboratory a n d  test resu lts, eva l uations a n d  consu ltations,  

records of past care,  and  i nstructions o bta i n ed or p rod uced in con nection w ith the uti l i zation of telem ed ic ine  

tech no logies. I nformed consents obta i n ed i n  con nection with a n  encou nter i nvolvi n g  telemed ic i ne  techn ologies 

shou ld  a lso be fi led i n  the medical  record . The patie nt record establ ished d u ri n g  the use of te lemedic ine tech nol­

ogies must be access ib le  and  docu mented for both the phys ic ian and  the patient, consistent with a l l  esta b l ished 

laws and regu lations govern ing  patient hea lthcare records. 

Pr ivacy and  Secu rity of Patient Records & Excha nge of I nformation :  

Phys ic ians shou ld  meet or  exceed app l i cab le  federa l  a n d  state legal req u i rements of  med ica l/health i nforma­

tion pr ivacy, i n c l u d i n g  com pl ia nce with the Hea lth I nsu ra n ce Porta b i l ity and Accounta b i l ity Act ( H I PAA) and  state 

privacy, confidentia l ity, secu rity, and medica l  retention ru les.  Phys ic ians a re referred to "Sta ndards for Pr ivacy 

of I n d iv id u a l ly Identifiab le  H ea lth I nformation , "  issued by the Depa rtment of Hea lth a n d  H u ma n  Services ( H HS) .9 

G u i d a nce documents a re ava i lab le on the H HS Office for C iv i l  R ights Web site at: www.h hs.gov/ocr/h i paa.  

Written pol ic ies and proced u res should be m a i nta i n ed at the same sta ndard as trad it iona l  face-to-face encou n­

ters for docu mentation ,  ma i ntenance, and transm iss ion of the records of the encou nter  usi ng  telemed ic i ne  

technologies. Such pol ic ies and proced u res shou ld  add ress (1 )  pr ivacy, (2 )  hea lth-care personne l  ( i n  add ition  to 

the phys ic ian  add ressee) who w i l l  process messages, (3)  hours of operation ,  (4) types of transactions that w i l l  be 

perm itted e lectron ica l ly, (5 )  requ i red patient i nformation to be i nc l uded in the com m u n ication ,  such as patient 

name ,  identification n u m ber and type of tra nsaction ,  (6) a rch iva l  and retrieva l ,  and (7) qua l ity oversight mecha­

n isms. Pol ic ies a n d  proced u res should be per iod ica l ly eva l uated for cu rrency and be m a i nta i n ed i n  a n  access ib le  

and  read i ly ava i l a ble  man ner for review. 

Suffic ient pr ivacy a n d  secu rity measu res m ust be in p lace a n d  docu mented to ass u re confident ia l ity a n d  i nteg­

rity of patient-identifiab le  i nformation .  Transm issions,  i nc l ud i ng  patient e-m a i l ,  prescr i pt ions, and laboratory 

9 45 C.F.R. § 160, 164 (2000). 
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resu lts m ust be secu re with i n  existi ng techno logy ( i .e .  password protected ,  encrypted e lectron ic  prescr iptions, or 

other re l i a ble authentication tech n iques) .  Al l patient-physicia n e-ma i l ,  as wel l  as other  patient-related e lectron ic  

com m u n ications, shou ld  be stored and fi led i n  the patient's medica l  record , consistent with trad itiona l  record­

keepi ng  pol ic ies and proced u res. 

Disclosu res and Functiona l ity on On l i ne  Services M a ki ng Ava i la ble Te lemed ic ine  Tech nologies: 

O n l i n e  services used by phys ic ians provid i n g  med ica l  services usi ng telemed ic ine  tec h nologies shou ld c learly 

d isclose: 

Specific services prov ided ;  

Contact i nformation for physic ia n ;  

L icensure and  qua l ifications of phys ic ian (s) a n d  associated physic ia ns; 

Fees for services and how payment is to be made;  

F inanc ia l  i nterests, other  than fees charged , i n  a ny i nformation , prod ucts, or  services provided by a 

physic ian ;  

Appropriate uses and  l i m itations of  the  s ite , i n cl ud ing emergency hea lth situat ions;  

Uses and response t imes for e-ma i ls ,  e lectron ic  messages and other com m u n ications tra nsmitted via 

te lemed ic ine technologies; 

To whom patient hea lth i nformation may be d isclosed and for what pu rpose; 

R ights of patients with respect to patient hea lth i nformation ;  and 

I nformation col lected and a ny passive tracki n g  mechan isms uti l i zed.  

O n l i n e  services used by phys ic ians provid i ng  medical  services usi ng telemed ic i ne  technol ogies shou ld provide  

patients a c lear  mechan ism to : 

Access, supp lement and  amend patient-prov ided personal  hea lth i nformation ;  

Provide feed back rega rd i n g  the  s ite a nd the  qua l ity of  i nformation and  services; a n d  

Register com pla i nts, i n c l u d i n g  i nformation  rega rd i n g  fi l i ng  a compla i nt with t h e  a pp l icable state medica l  

and osteopath ic boa rd(s) . 

O n l i n e  services must have accurate and  tra nsparent i nformation about the website owner/operator, location , 

and  contact i nformat ion ,  i nc l ud ing  a dom a i n  name that accu rately reflects the identity. 

Advertisi ng or promotion of goods or prod u cts from wh ich  the physic ian rece ives d i rect rem u neration ,  benefits, or  

i ncentives (other than the fees for the medica l  care services) is proh ib ited . Notwithsta n d i n g, on l ine services may 

prov ide l i n ks to general  health i nformation s ites to enhance patient ed ucation ; however, the physic ian  shou ld 

not benefit fi nanc ia l ly from provid i n g  such l i n ks or from the services or prod ucts marketed by such l i n ks.  When 

provid i n g  l i n ks to other  sites, physic ia ns shou ld  be awa re of  the impl ied endorsement of  the i nformation , services 

or  prod ucts offered from such s ites . The m a i ntenance of preferred relationsh i ps with a ny pha rmacy is proh ib ited . 

Physic ia ns sha l l  not tra nsmit prescr iptions to a specific pharmacy, or recommend a pharmacy, i n  exchange for 

a ny type of consideration or benefit form that pharmacy. 
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Telemed ic ine  techno logies, where prescr ib ing  may be contemplated , m ust i m plement measu res to u phold pa­

t ient safety i n  the absence of trad itional  phys ica l  exa m i nation . Such measu res shou ld guara ntee that the iden­

tity of the patient and provider is clea rly esta bl ished and that deta i led docu mentation for the c l i n ica l  eva l uation 

and resu lt ing prescri ption is both enforced and i ndependently kept. Measu res to assure i nformed , accurate, a n d  

error prevention prescr i b ing practices (e.g.  i ntegration with e-Prescri ption systems) a re encou raged . To further 

assure patient safety i n  the absence of physica l  exa m i n ation , te lemedic ine tech n ologies shou ld  l i m it med i cat ion 

form u la r ies to ones that a re deemed safe by [Name of Boa rd ] .  

Prescr i b i ng  medications, i n-person o r  v ia  te lemed ic ine ,  is a t  t h e  profess iona l  d iscret ion of t h e  physicia n .  The 

i nd ication ,  appropriateness, and safety considerations for each telemed ic ine v is it  prescr i pt ion must be eva l uated 

by the physic ian in accordance with current sta ndards of practice a n d  consequently ca rry the same professiona l  

acco u ntab i l ity as prescr iptions de l ivered d u ri n g  a n  encou nter i n  person .  H owever, where such measu res a re 

u phe ld ,  and the a ppropriate c l i n ica l  cons ideration is carr ied out and  docu mented , physic ians may exercise the i r  

j udgment and  prescr ibe med ications a s  part o f  telemed ic ine  encou nters.  

Sectio n  Five. Pa rity of Professional  a n d  Eth ical  Standards 

Physic ians are encouraged to com ply with nationa l ly recogn ized hea lth on l i ne service standards and codes of 

eth i cs,  such as those prom u lgated by the America n Medica l  Association ,  Amer ican Osteopath ic Assoc iation ,  

Hea lth Eth ics In itiative 2000, Hea lth on  the N et and  the  America n Accred itat ion Hea lthCa re Com mission ( U RAC)  . 

There shou ld be parity of eth ica l  and professiona l  standards a pp l ied to a l l  aspects of a phys ic ian 's  practice. 

A phys ic ian 's  professional  d iscretion as to the d iagnoses, scope of care,  or treatment shou ld n ot be l im ited or 

i nfl uenced by non-cl i n ical  considerations of telemed ic i ne  technologies, and physic ian  rem u neration or  treatment 

recommendations shou ld  not be materi a l ly based on the de l ivery of patient-desi red outcomes ( i .e .  a prescri pt ion 

or referra l )  or the uti l i zation of te lemed ic i ne  tech nologies. 
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STAT E M E D I C AL B O A R D S  

January 8 ,  20 1 9  

Senator Judy Lee, Chairwoman 
Human Serv ices Committee 
North Dakota State Senate 
600 East Boulevard A venue 
B i smarck, ND 5 85 0 5  

Dear Chairwoman Lee and Members of the Committee, 
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On behalf of the Federation of State Medical Boards (FSMB), I would l ike to take this  opportunity 
to comment on Senate Bi l l  2094. The FSMB urges the Committee to support thi s  legislation. 

The F SMB is a national, non-profit organization whose members include the 70 state medical and 
osteopathic l icensing and disc ipl inary boards of the United States and its territories, and the D istrict 
of Columbia, including the North Dakota Board of Medicine . The F S MB serves as a co l lective 
voice for state medical boards with the goal of improving and advancing the nation' s state medical 
regulatory system. 

The F S MB provides a variety of services to support state medical boards in carrying out their  
statutory responsibi l ities to protect the pub l ic,  including developing model  pol icies and identifying 
"best practices" for states .  As such, the F S MB is  wel l  positioned to comment on S enate Bi l l  2094 . 

In 20 1 4, the FSMB ' s  House of Delegates unanimous ly approved the Model Policy for the 
Appropriate Use of Telemedicine Technologies in the Practice of Medicine. This pol icy was 
developed by a workgroup comprised of members and senior staff of state medical boards, 
representatives from the telemedic ine provider community and legal experts . A draft was 
distributed to FSMB member boards and other stakeholders for comment prior to its adoption . 
The Model Policy is therefore a consensus document providing guidance to state medical boards 
for regulating the use of telemedicine technologies in the practice of medicine and educating 
l icensees as to the appropriate standards of care in the del ivery of medical services directly to 
patients via telemedicine technologies . 

Senate B i l l  2094 reflects the standards adopted in the Model Policy, specifically in the following 
areas : 

• The Model Policy defines telemedicine as, "the practice of medicine using electronic 
communications, information technology or other means between a licensee in one 
location, and a patient in another location with or w ithout an intervening healthcare 
provider. General ly, telemedic ine is  not an audio-only, telephone conversation, e­
mail/instant messaging conversation, or fax. It typical ly  involves the appl ication of 
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secure videoconferencing or store and forward technology to provide or support 
healthcare del ivery by repl icating the interaction of a traditional, encounter in person 
between a provider and a patient." Both Section 2 (§43 - 1 7-0 1 (5)) and Section 3 (§43-

l 7-02 . 3 (3 )(a)) of SB 2094 meet the guidel ines establ ished within the Model Policy. 
• The Model Policy states, "the [physician-patient] relationship is clearly establ ished 

when the physician agrees to undertake diagnosis and treatment of the patient, and the 
patient agrees to be treated, whether or not there has been an encounter in person 
between the phys ician (or other appropriately supervised health care practitioner) and 
patient." It continues to state that "a physic ian is discouraged from rendering medical 
advice and/or care using te lemedicine technologies without ( 1 )  fully verifying and 
authenticating the location and, to the extent possible, identifying the requesting 
patient; (2) disclosing and validating the provider' s identity and appl icable 
credential(s); and (3) obtaining appropriate consents from requesting patients after 
disclosures regarding the del ivery mode ls and treatment methods or l imitations, 
including any special informed consents regarding the use of telemedicine 
technologies.  An appropriate physician-patient relationship has not been establ ished 
when the identity of the phys ic ian may be unknown to the patient ."  SB 2094 , 
specifical ly Section 4 (§43- 1 7-44(2)), adheres to FSMB ' s  Model Policy. 

• The Model Policy states,  "prescribing medications , in-person or via  telemedicine, is at 
the professional discretion of the physician .  The indication, appropriateness, and safety 
considerations for each te lemedicine visit prescription must be evaluated by the 
physician in accordance with current standards of practice and consequently carry the 
same professional accountabi l ity as prescriptions delivered during an encounter in 
person ." Section 5 (§43 - 1 7-4 5 )  of SB 2094 meets the guidel ines adopted with in the 
Model Policy. 

For the aforementioned reasons, the F SMB bel ieves that Senate Bi l l  2094 wi l l  reduce regulatory 
barriers to widespread appropriate adoption of telemedicine technologies for del ivering care while 
protecting the publ ic ' s  health and safety. 

Again, I thank you for the opportunity to comment on Senate Bi l l  2094 and urge you to support 
th is legis lation. 

S incerely, 

Humayun J .  Chaudhry, DO, MACP 
President and Chief Executive Officer 

cc : Members of the North Dakota Senate Human Services Committee 
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Lette r :  L ac k  of  broadband access? Not i n  N . D .  I G rand F orks Herald 

Seve re Weathe r  Annou ncements (3) 

Letter: Lack of broadband access? Not in N.D. 
By David Crothers on Apr 28,  20 1 8  at 8 :3 1  a .m . 

By David Crothe rs 

Th is  m o nth , the Foru m Commun icat ions C o .  pub l icat ion Agweek wrote that "39 percent  of 

R u ral  Ame ricans lack access to R u ral Broadban d . "  That is d ebatable and s u bject to 

i nterpretat ion on a nationwide basis  but is wi ld ly  i n accu rate i n  North Dakota . 

North Dakota q u ite possi b ly has the most 

"co n nected " ru ral b roadband infrastructu re and 



Lette r :  Lack of broadband access? Not in N . D .  I Grand Forks Herald 
5B 2tRJ.J 

Page 2 o f  3 \ /q / l"I 

res ide nts of any state i n  the cou ntry .  As you 

wi l l  recal l ,  it was j u st a m onth ago (March 2 1 ) 

-# I  
'Y5 · �  

Gov.  Doug B u rg u m  annou nced that North 

Dakota wou ld be the f i rst state in the nation to 

con nect eve ry school-elementary ,  m idd le ,  Pass P raxis ,  G u a ra nteed . 

h i g h  school and institut ion of h i g h e r  education-with G ig (gJQ��Q��&fs¥©1t�:�:Pexam - or your money back. 
G igabit  service , i t  is often said , is about 1 00 ti mes faste r than most homes in the U n ited 

States have today . The Fede ral  Com m u n icat ions Commission def ines " b roadband " as 

be ing 25 megabits downstream and th ree megabits upstream . G igabit is 1 , 000 megabits 

downstream , or 40 t imes faste r than the U . S .  Gove rnment's own def in it ion of b roadband .  

North Dakota's telecom coope rat ives and smal l  commercial  companies offe r g igabit 

service in 288 com m u n it ies today . 

That t re m endous feat is  on ly  possib le  because of the existing broadband in frastructu re 

and a b i l l ion-dol lar  i nvestment by te leco m m u n i cat ions coope ratives and othe r  

i ndependent a n d  local ly- owned te lecom p roviders .  Those 1 8  com pan ies s e rve 9 6  percent 

of North Dakota's geographic te rr ito ry and e m ploy over 1 ,000 men and wome n .  That local 

own e rs h i p  i s  crit ical . The decis ions on where to i nvest and how much a re m ade around 

board room tables i n  Carri n gton and Park Rive r and H azen instead of  som ewhere e lse in  

the nation by som eone who has n eve r vis ited N o rth Dakota, m uch less appreciates the 

i m portance of a state of the art b roadband network for ru ral residents.  The do l lars earned 

in North Dakota are re i nvested in the b roadband infrastructu re and the customers they 

se rve . No one u n d e rstands the c rit ical n eed for affordable access to h igh-speed Inte rnet 

fo r the i r  educational , econo m i c ,  medical  and ente rta in ment opportu n it ies m o re than rural 

res idents .  

Those North Dakota-based telecom com panies provid ing  broadband i n  the h ighest-cost , 

lowest- dens ity areas of the state don 't j u st take that f ibe r-based infrastructu re to schools 

o r  the m ost p rofitable custom e rs o r  the edge of town . They are com mitted to ensur ing that 

a l l  res idents of the state have access to i t .  I t  is  as i mportant for a rancher  to be abl e  to buy 

th rough o n l i n e  auctions as it  is for  a home health care n u rse to be able to send images to 

a b ig city physician from a patient 's home o r  students connect with o n l i n e  educational for 

• 
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Lette r :  Lack o f  broadband access? Not  i n  N . D .  I Grand Forks Herald 

video i n st ruct ion . Local ly- own e d  b road band p rovid e rs recog n ize that and des ign  a 

n etwo rk to m ake s u re they are not fo rgotten . 

Pass Prax is ,  
G ua ranteed . 

U se o u r  C o re P i u s  o n l i n e  
p rep  p rog ram a n d  pass  
t he  P rax i s  e x a rn  - o r  you r 
m o n ey bac :\ .  

' . .  ,_ . , ,  

David C rothe rs ,  of Mandan , is executive vice p resident of the N o rth Dakota Assoc i at ion of 
Telecom m u n icati ons Coope ratives .  

SPONSORED CONTENT 

Strong As A Country Song. Cool As A 
Rock Jam. See The All-New Si lverado. 
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l nternet Access i n  North  Dakota :  S tats & Fig ures 

I NTE RN ET S E RVI C E  I N  N O RTH DAKOTA 
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,;.\ ci "l e r r ; s 2 (  D ! s c l o �; u r 2· 
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c: e r s  i n  yc l..: r a r e a . 

I N T E RN ET AC C ESS I N  N O RT H  DAKOTA 

ARE YO U A J O U R N A L I ST O R  R E S EARC H E R  WRIT I N G  

A B O U T  T H I S  TO P I C? 

S e n d  us a q u esti o n  a n d  we' l l  c o n n ect  yo u with  a 

b ro a d b a n d  m a rket expert w h o  c a n  a n swe r yo u r  q u esti o n  

a nd p rovi d e  a u n i q u e  p u l l q u ot e .  

COVE RAG E BY C O U NTY 

1,,.-----------·,----�---, 
\ 
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of N o rth D a kota n s  h ave a ccess to wi red b ro a d b a n d  2 5 m b p s  o r  

faster .  

of N o rth Da kota n s  h a ve access to b road b a n d  1 OO m b ps o r  

fa ster .  

of N o rth Da kota n s  h ave a ccess to 1 giga b i t  b r oa d b a n d .  

W I R E D  COVERAG E 

97 . 0°/o 
4 1 . 8°/o 

of N o rt h  Da kota n s  h ave access to wi rel i n e  s e rv i c e .  

of N o rt h  D a kota n s  h ave access t o  2 :  -:i p u  _- s e rvi c e .  

httM ' //hrn::irlh::inrlnow r.om/N mth-D::i Jrnt::i 
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of N o rth Da kota n s  h ave a ccess  to s e rvi c e .  

. : ! 
J _, 1 of N o rth D a kota n s  h ave a ccess  to s e rv i c e .  

W I RE L E SS C O V E RAG E 

of N o rth D a kota n s  h ave a cc e s s  to s e rv i c e .  

of N o rth Da kota n s  h ave a ccess  to ' s e rvi c e .  

LARG EST C O M P ET I N G  P RO V I D E RS IN N O RT H  DAKOTA 

1 . 

TO P 5 FAST EST C IT I E S  I N  

N O RT H  DAKOTA 

Avg. 

Download 

C ity Speed 

1 .  9 3 . 8  M B PS 

2.  8 6 . 8  M B PS 

3 .  7 7 . 2  M B PS 

4. ' .... ; . -;1 J ':.' 7 0 . 3  M B PS 

N o .  of 

P rovi d e rs 

8 

P rovi d e rs 

7 

P rovi d e rs 

7 

P rovi d e rs 

7 

P rovi d e rs 

8 

S P E E D S  F O R  M AJ O R  

P RO V I D E RS I N  N O RT H  

DAKOTA 

P rovi d e r  

. : . : .. ' : _ ;  · �  . i -

Avg. 

Download 

S p e ed 

3 8 . 3  M B PS 

2 5 . 7  M B PS 

2 2 . 2  M B PS 

1 3 . 8  M B PS 

7 . 1  M B PS 

S i n ce 201 O ,  !' : -: , : • : ! C · c+ ; · c:  r::; Rrn'\:iid:rcrs: h a s  b e e n  awa rded $3 , 664,087 in fed e ra l  

Anoth e r  $ 1 0,78 1 , 1 57 ,  a c c o u nti ng fo r 0 . 3 %  o f  a l l  fed e r a l  i nfra structu re  g ra nts, wa s 

awarded to b ro a d ba nd i nfra str u ctu re p roj e cts i n  N o rth D a kota . 

6� 2<'.l'7l-f 
'/Gt/1 4 
� I  'Pj·  £./0 
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-#  \ S i n ce 20 1 1 ,  a ccess to a wi red c o n n ect i o n  of at l e a st 1 O m  b p s  h a s  i m p roved from 

7 8 . 8 %  to 9 5 . 2 %  of N o rth D a kota n s .  

Q U I C K  STATS 

I n  tota l t h e re a re 9 2  i nt e r n e t  p rov i d e rs i n  N o rt h  Da kota . 

T h e re are  45,000 p e o p l e  i n  N o rt h  D a kota with o u t  a ccess to a wi red c o n n e ct i o n  

ca p a b l e  of 2 5 m b ps down l o a d  s p e e d s .  

T h e re a re 1 78,000 p e o p l e  i n  N o rth Da kota t h a t  h ave a c c e s s  to o n ly o n e  wi red 

p rovi d e r, l eav i n g  t h e m  no o pt i o n s  to swit c h .  

Another  2 1 ,000 p e o p l e  i n  N o rt h  D a kota d o n 't h ave a ny wired i nt e r n et p rovi d e rs 

ava i l a b l e  w h e re t h ey l ive .  

N O RT H  DAKOTA C IT I ES 
,-----,1 L-�i r/ :;:· J 

9 9 . 7 %  6 p rovi ders 

9 9 .4% 1 2  p rovi ders 

9 9 .3% 8 p rovi ders 

· · ·· i . 
"" , ,  1 00 . 0% 1 O p rovi ders 

9 9 . 6% 1 6  p rovi ders 

8 0 . 0% 9 p rovid ers 

9 1  .8% 1 3  p rovi ders 

9 9 . 0 %  9 p roviders 

9 1 .7% 9 p rovi ders 

9 6 . 5% 8 p rovi d e rs 

P'J . <./. 

• 
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_
_
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9 8 . 6% 

1 00 .0% 

99 . 1 %  

8 2 . 6% 

9 9 . 2% 

94.9% 

_·: : . ·  ; · _, : . _.i :: 

Ave rage s p e e d  ove r t i m e  

: · · · . :1 . 
J .:· .· 

-�-. 2o ·i ,.I - J..0 1 3  BROAD SAN D N OVV 
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7 p rovi d e rs 

8 p rovi d e rs 

1 1  p rovi d e rs 

1 0  p rovi d e rs 

1 4  p rovi d e rs 

8 p rovi d ers 
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I I To h o ve a Un ited S tates of 

America, we m ust  h a ve 

o conn ected A m erica. 

I I  Access to a h igh -speed 

conn ection will  fu n d a m e n ta l ly 

change t h e  way we l ive, work, 
a n d  do business.  

\fiv e are  f. o r t u n ate to  l i ve in  a c o u n t r y  that  h a s  a lways b e l i eved that  

to h ave a U n ited States  o f  Amer ica ,  we m ust h a ve a c o n n ected 

Amer ica .  Po l ic ies  h ave been a d o p ted to join rural and urban 

a reas together  t l1 rough te lephone .  e lectr ic i ty  a n d i nte rstate h ig l1way 

syste ms.  T 11at tra d i t i o n  c o n t i n u e s  today i n  a 2 1 st cent u ry co ntext, with 

t h e  deployment of  h igh-speed b ro a d b a n d  Internet. 

S u bsta n t i a l  i nvestments have been made d u ri n g  t i le past five yea rs to 

b u i l d  o ut N o rtl1 Dakota's broadb;u1d  n etwork.  The U S DA R u ra l  U t i l it ies  

Serv ice .  with our  partners, h a s  pos i t ioned N o rth D a ,ota as the lea d i n g  

state i n  coverage, speeds  a n d  fi ber-to -t l1 e - h o m e  access. Th is  cutt ing 

edge n etwork doesn't  h a p p e n  a l o n e; i t  ta,es a team o f  p a rtners .  As 

featured i n  this report,  the v i s i o n  and leadersh i p  of  t h e  N o rth Da ,ota 

Te leco m m u n icat ions  prov i d e rs has prepared the state w e l l  fo r a 

prosperous future.  

Access to a h igt1 -speed c o n necti o n  wil l  fu n d a m e n ta l l y  c h a nge t1 1e way 

we l ive,  work,  and do b u s i n ess .  It  o p e n s  u p  o p p o rt u n it ies  to telewo rk  

o r  start  a b Li s i n ess. O u r  fa rmers and r a n c h e rs have access  to real-ti m e  

ma rket i n fo rmat ion .  D istance l e a rn i n g  offers s t u d e n t s  Jccess to m o re 

classes a n d  the c h a n c e  to obta in  a d egree fro m  l1o m e .  The h igh-speed 

c o n n ecti o n  a lso o p e n s  t h e  door  to tele m e d i c i n e  o p p o rt u n it ies t 1 1at 

n ever existed before.  Of cou rse, t h e re are a lso t h e  social  benefits­

stay i n g  c o n n ected to t h e i r  fri e n d s  a n d  loved o n es.  

Please enjoy tl1 i s  N o rtl1 Dakota Broad b a n d  Repo rt, w h i c l1 l1 igl1 l ights the 

su bsta nt ia l  work a l ready done a n d  t h e  work  left to d o .  Once aga i n ,  N o rt l1 

Dakota is l e a d i n g  t h e  way. 

Jasper Schneider 
Acting Administrator 
U S DA R u r a l  Ut i l i t ies  Service 

• 

B roa d b a n d  I n vest m e nts i n  N ort h Da kota 
Broad b a n d  i s  t h e  i n frastructure o f  t h e  2 1 st centu ry. S i n ce 2009, U S DA l 1as i n vested m o r e  than $330 m i l l i o n  

i n  N o rt h  D a kota teleco m m u n i cat ions  a n d  broad b a n d  projects, o f  t l1at tota l  i n vestment ,  m o r e  r h a n  $56 
m i l l i o n  was granted and $281  m i l l i o n  was l o a n e d  to local  N o rth Da kota Internet SNvice prov1 d e f s  to t1 e l p  

b u i l d  o u t  a n d  provide b etter serv ice t o  t h e i r  c u stomers. T h e s e  i n vestments p rovi d e  eco n o m i c  deve l o p m e nt. 

e d u ca t i o n a l ,  h e a lth ca re, s o c i a l  and p u b l i c  safety b e n e fi ts to i m p rove the q u a l i ty o f  l i fe fo r N o rt h  D a kota n s  

U S DA 
Te leco m m u n i cat i o n  
P rogra ms 

s -1 s1 , 0 8 3 , 6 67 
Te leco m m u n i cat i o n s  'o Infrastru ctu re 
L o a n  Progra m *  

$ ft 5  8 2 9  7 8 5  I I 
B rn a d b a n d  I n it iatives 
G ra n t  Progra m 

/ 
i 

p 

$ 6 8 , 8 9 7, 9 67 
Fa rm B i l l  Broa d b a n d  L o a n s u  

$ 1 0 , 5 0 6 , 3 9 9  
cf Co m m u n i ty C o n neet  G r a n t s " " �  

C\��·J #l 1 {) Li  ·/,. ,i) 3 9  
Broa d ba n d  I n i t iat ives 
L o a n  Progra in**0 
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p u r pc•s; C•f financ1 :1g the jq;provement, i'llpans1:n.  cons1rucc 1c•n,  a.:� u 1s 1t 10 11 .  a1ld operat ion of t e l ; p h o n e  h n � s. la � i h t 1 � � .  e r  sy�:.:>m: t c  
furnish a n d  improve tele!:C1:'!'. m u 11 i c a r 1 � n s  service : n  r u r a l  areas. 

. .  The Farm Bill Br:adband Program i s  designic>d I V  provide loans for f u n d i ng. ·:n a technology- n e uua! b.Jsis. for tht> costs of  c o n w u c : i c  · .  
1 rr. prove1nt'nt, a n d  ;;i c q u i si i ic11� 0f facilit;es ,·rnd e q ..- icment 10 p .. ovi\1e broadl:Jand st>ivin: �o eligib�e ( �rJ: "'": 11 1 u n i : i i' i. 

... Thi� Com1��1 1n ity Cfmnrlr pmgr:::!rn sc>rves 1 ·ur<1t :ori• m u n i t i e s  l'lhCIC' ��rci?.dh;rnd S<.'(Virn i s  l (> .l S C  l . � r: : y  to lrn ;;;vri 1 lal1 . t'. bur r,·m m.1li"• .; 
rremendcus d ifft>rence i n  t ile q i; al i ty  of lifi' for c;t izens. The projt>ltS fundi:d by ti•,.. st> grants w i ; l  r· ,.. l p  r u r a l  t i' S i \1 i' n t s  tap i n t o  :tie er 101 "· ous  
pli lenl l<i l  •>f UH! l 1 1 l l� r nt� l .  
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Act). T h e  crinl3ry goal o f  tile Ri?cov?ry Act w 3 :;  tJ  prov1d.? 3 fiscal bo:�l to t h P  nariun outing t h e  2:0110n·ir c1:,s. Prc1v1ding accis:; {�' 
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America anr. meet ing the objen<ves 0i tne Re.;overy A;:t 



II D CN's h ig h -speed n etworl1 

e n a b l es businesses to compete 

on a worldwide stage as t1ata 
travels across North Do/10to or 
aro u n d t h e  world. 

11 D CN provides n etwork 

conn ectivity to North D a lwta's 

most  critical ins titu tions. 

• 

D 
a kota Carr ier  N etwork's fi b e r opt ic  n etwo rk p rom otes bus i ness 

opportu n i t ies .  Da kota Carr ier  N etwork ( D C N .l  and its 15 i n dependent  

rura l  telep h o n e  compan ies  a .-e c o m m i tted to serving the c i t i zens  

of N o rt h  Da kota-it's t h e  reason we h ave col lect ively i nvested m o re t l lan  

$100 mil l ion  per  year i n  fiber  i n frast r u ct u re fo r t h e  last  decade.  Tll i s  

$1.3 b i l l i o n  i nvestment t o  put  40.000 m i les of fi b e r  optics i n  the gro u n d  

exte n d s  ultra-h igh -speed b ro a d b a n d  capabi l i t ies  t o  every c o m e r  of t h e  

state. D C N ' s  h i gll -speed n etwork e n a b les  b u s i n esses t o  com pete on a 

worldwide stage as data travels across N o rth Dilkota or a ro u n d  the world . 

The State of N o rth  Da kota recogn izes t l1 i s  i nvestment  in tech n o logy a n d  

d e p loys D C N ' s  network to b r i n g  g igabit-capable broa d b a n d  services 

to 300• locat i o n s  across the state i n c l u d i n g  state age n c ies, h i g h e r  

ed ucat ion  i n stitu t i o n s, a n d K - 1 2  s c h o o l  d istr i cts 

DC N's fi b e r  optic n etwork is  s u p p o rted 24 h o u rs a day, seven d ays a week 

by i n d u stry-cert i fi e d ,  h i g h ly s k i l l e d  tecl1 n i c i a n s  i n  a state-of-the-art  

N etwork Operat i o n s  Center  i n  B i s m a rc k. DCN's  carrie r-gra d e - h a rd e n e d  

fac i l ity is  e n g i n eered to m e e t  a n d  exceed h igh ava i l a b i l i ty sta n d a rd s.  

Th i s  is  crucial  s i n ce OCN provi des  n etwo rk c o n n e ctivity to N o rth  Dakota's 

most cr i t ica l  i n st i tut ions ,  i n c l u d i n g  J 1ealth ca re, publ ic  safety, state 

gove r n m e n t, schools ,  and fi n a n c i a l  o rgan izat ions  a m o n g  ot11ers relyi ng 

o n  b roa d b a n d  service to perfo r m  tl1 e i r  d a i l y  b u s i n ess activit ies. 

D C N  a n d  its m e m b e r  c o m p a n i e s  w i l l  conti n u e  to i nvest. upgrade a n d  

prov i d e  world-class b ro a d b a n d  service t o  N o rt11 Da l-ota c o n s u m ers. 

Seth Arndorfer 
Chief Executive Officer 
Dakota Carr ier  N etwo rk ( D C N )  

··1""""-� h e  1 8  i n d e p e n d e n t  teleco m m u n icati o n s  c o m p a n i e s  i n
. 

N o rth  

Dai-ota have Jong  d e m o n strated a c o m m itment  to meeti ng t h e  

evo lv ing n e e c l s  o f  t h e i r  m e m bers a n d  c u stomers.  I n  the  past. the  
telecom cooperatives a n d  s m a l l  commerc ia l  c o m p a n i e s  satisfi e d  a l l  of 

their c o n s u m ers' needs by provi d i n g  q u a l ity, affordable  p h o n e  service.  

Those d ays h ave long passed -today's rural  custo m e r  req u i res a n  array 

of sop h i st icated offer ings to access t h e  enterta i n m e nt, ed ucat i o n a l  a n d  

economic  opportun i t ies  others  i n  the world enjoy. 

The c h a l lenge is h uge-coo p e rative a n d  s m a l l  c o m m e rc i a l  m e m bers 

serve 96 percent of t h e  state's geogra p h i c  terr itory-a n d  the i nvestment  

i s  s u bsta nt ia l .  Yet  there are n o  altern atives to t 11 i s  i n vestment i n  the past, 

teleco1n c o m p a n i e s  offered a m e n u  of serv i ces from w h i c l1 c u stomers 

co u ld p i c k  and choose.  To d ay, t liat same consumer dete r m i n es t h e  

services t h ey w a n t  a n d  h ow m u c h  t h e y  a r e  w i l l i n g  t o  s p e n d  fo r speed,  

capacity and content .  

N o rth Da k.otu i n d e p e n d e n t  telecom c o m p a n i e s  huve r"espo n d e d  

aggressive ly, i n  m a n y  c a s e s  with t h e  ass istance of U S DA R u r a l  

Development offices.  Each c o m p a n y  i n  the state is  c o m m i tted to 

b u i l d i n g  out fi b e r-to-th e - h o m e  in t11e s h o rtest t i m e  poss ib le .  Several 

telcos have a 100% fi be r  n etwork and more wil l  be a d d e d  each year 

u n t i l-we predi ct-every rural  N o rth Dakotan wil l  have access to gigabit  

speed by 2019.  

To d ay, o u r  c u stomers h o l d  o n l i n e  l ivestock. a u c t i o n s, watct1 movies, 

part ic i pate in c lasses at top u n iversit ies o n d  s e n d  vast a m o u nts of 

research d ata across o u r  n etworks.  We d o n 't know how they w i l l  use o u r  

networl.. i n  t h e  future,  but  we a re c o m m itted t o  b u i l d i n g  t h e  i n frastruct u re 

that a l lows them to meet t h e i r  n e e d s .  

David Crothers 
Executive Vice President/General Manager 
N o rth Dakota Assoc iat ion of Telecommun icat ions Cooperatives (N OATC) 

I I Today's ru ra l  custom er req u ires a n  
array o f  sophist icated offerin g s  
to  o ccess t l 1e  en terwinment, 
educa cio n o l  one/ e c o n o m i c  

opportun ities o th ers in t i le  
world enjoy 

'' Every rum/ Nort/1 Oo lwton wi l l  
h a ve access co g i g a b i t  speed 
by 2019. 
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0 n average in the U n ited States. o n ly 5% of h o u s e h o l d s  have fi b er  I n tern et, but  t h e  m a p s  below 

i l l u strate t h e  remarkable c overage o f  fi ber  i n  N orth D a kota. As the coverage m a p  sl1ows. local  te lcos 

prov i d e  fi b e r  to most of our  state 's  rura l  areas,  i n  m a n y  a reas offe ri n g 100% cove rage . I n  ot l1e i- words,  
i n  tl1 ese c o m m u n it ies 1 0 0 %  o f  ll o m e s  a n d  b u s i n esses are fi b er"-read y. T11e fi ber  backbo n e  m a p  r"eveals  t l 1e 

i m m ense network c reated by these telcos,  which branches o ff t h e  D a kota Carr ier  N etwork.  

N o rt h  Da kota -
Exc h a n ges S e rve d by F i b e r  
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C o n n e ct i ng  to n a t u r e :  
where the song birds sing a n d  the 
data streams 0 Perc h e d  atop 1 6,000 acres of  ro l l i n g  h i l ls  

and lush wet l a n d s, the  v is i tors center at 

the Arrowwood N a t i o n a l  W i l d l ife Refuge 

h o sts t h o u s a n d s  of  schoolc h i l d ren,  h i kers. 

b i rd watc h e rs and n a t u re enth u s iasts every year. Wet l a n d  

d i str ict  m a nager S t a c y  Wh i pp l 1as  t h e  b e s t  of  both 

worlds:  a rewa r d i n g  c a reer i n  t h e  great o u td o o rs and a 

fi be r  c o n n ect ion  to h e l p  h e r  track speci es. report d ata 

a n d  p rese rve natural  resou rces. " H a v i n g  a broa d b a n d  

c o n n ect ion  h a s  been fa ntast i c," S t a c y  says, " I t ' s  e n a b l e d  us 

to get data from a w i d e  var iety of places .  Before we l 1 a d  to 

s h i p  C Ds, and now t h ey can drop it r ight omo our server.� 

T h e  c o n n ect ion  Arrowwoo d  enjoys a l lows them to l i n k  

s i ster statio n s  w i t h i n  t h e  Refuge g ro u n d s  w h i te con n ecti n g  

beyo n d  its bou n d a ries .  

Co n n ect i ng  th ro ugh  e d u c a t i o n :  
head of the class 0 The miss ion  of the K-12 El lendale P u b l i c  

School  i s  to d e v e l o p  a dapt ive cit izens fo r  a n  

ever-chang ing world by prov id ing  chal lenging 

opportun it ies to reac h o r  exceed expectat ions .  

Tec h n o logy i s  fu l ly  i n tegrated i n to t h e  lea r n i n g  process, 

with  all levels u s i n g  tab let c o m p uters and programs 

such as Learn 360, Brain Pop and E l len da le  We bcasts. Jeff 

Fast n a c h t, S u p e r i n t e n d e n t, says, "We a re very proud of  o u r  

tec h n o logy i n tegrat ion  i n  o u r  s c h o o l . . .  O u r  d a i ly l i fe is  fi l led 

with  t 1 1e I n ternet o n d  tecl1 n o logy j u st a s  m u c h  os Cal ifo r n i a  

o r  New Yo rk. a n d  we h ave better access." E v e n  though the  

m e d i a n  l1 o u s e h o l d  i n co m e  oft 11 e s t u d e n t  p o p u l a t i o n  i s  o n l y  

$35,500, these c h i l d ren are u s i n g  a d v a n c e d  tech n o logies to 

f u rt h e r  t l1 e i r  ed ucat ion .  

Co n n e ct i n g  t o  n ew i n d u stry:  
North Dakota's black gold 

G E n d u ro Operat i n g, LLC i s  a n  o i l  a n d  gos 

exploration a n d  acq u is it ion /exploitati o n  

c o m p o n y  n e a r  the  town of Newbu rg, 

popu lation 100. Their  previo u s  Tl c o n nectio n s  

were costi n g  t h e  company tl1 o u s a n d s  of d o l lars p e r  m o ntl1 

and p rovi d i n g  m i n i m a l  speeds. To conduct  the i r  d ay-to­

day operatio n s  more efficiently and mai nta i n  constant 

c o m m u n i cation with the i r  headquarters i n  Fo rt Worth,  they 

u pgraded to fi ber. ·our ent ire operation is  d ramatical ly 

faster," sa id  Rob Braun ,  D i rector of I n fo rmation Tec h n o logy. 

"We recently ran speed tests a n d  are sl1owi ng speeds of 

u p  to 300 Mbps - someth i n g  we'd never seen prior to fi ber, 

n o r  w o u l d  we have ever been able to get." B r a u n  attri butes 

r u n n i n g  su ccessfu l off site baci..ups to fi ber. 

C o n n 2 ct 1 n g  to g r o vv :  
harvesting the fruits of fiber e W a d e  H o h e rtz's c o m p a n y  i n  Mott  sw i tchel1 

fro m co

.

pp
.
e r  c a b l e  w fi b e r  opt ics  1 n  r u n e  

2010. Previ o u sly, with a sate l l i t e  I n t e r n e t  

c o n n e c t r o n ,  t h e  c o m p a n y  expei' 1 e 1 1 c e c.t 

service d i s r u p ti o n s  on r a i n y  or c l o u d y  days d u e  to we.::it t 1 e i- ­

related o utages. As a crop i n s u r a n c e  ad j u ster. Wa de's  woi "k  

depends o n  a re l iab le  I nternet c o n n ecti o n .  "We have nm 
l l a d  o n e  o u tage s i n c e  fi b e r  was i n sta l led .  Al l  my wo r k  t s  o r 1  
th e l n temet u p l o a d i n g  a n d  down loacl i n g  c l a i m s. Se 1 1 d i 1 1 g  
fi les w a s  s o  frustrat i n g, beca use I w o u l d  t r y  fo r  t1 0 u r"s a n d  
h o u rs t o  s e n d  my fi les.  M y  c o m p a n y  offers  m a n y  o n l 1 11 e  

tra i n i n g  c lasses, but  before fi be r  it  w o u l d  t a k e  fo revef to 
part ic i pate. Hav ing fiber  h a s  c h a nged m y  l i fe, and r love i t ' "  

C o n n e ct i ng  fr o m  the h o rn e :  
internotianal businesswoman and local mom CO N o r t h  Da kota i s  the m a i n  s u n flowei" ·gro w i n g  

reg ion  fo r Tech n o logy C r o p s  I n t e rn a t i o n a l. 

a s u p p l y  c h a i n  m a n agement  fi r m for t l1e 
global d istri b u t i o n  of seed od .  As G e n e r a l  

Man ager o f  the N o rth Amer ican  D i v i s i o n ,  Sara  A n tl e rso r 1 ' s  

j o b  o c c J s i o n a t t y  t a k e s  11 e r  rn S o u t 1 1  Amer ica ,  EL 1 r "ope,  A s i a  

a n d  Afr ica .  However, most of  h e r  work  i s  d o n e  i n  !1 e i' h o m e 

in Carr i ngton over a fi be r c o n n ec t i o n .  " F i be r  o p t i c s  a l low 
rn e  to be o n  the  p l10 n e  with So utl1 Afr ica  0 1  Scol l i:.m cl o r  
Pr ince  E d w a r d  l s l a n d -tt1e tec h n o logy a l lows y O l l  to be 
a n ywl1ere," Sara says. For tl1 i s  mother  of two, t h e  J l ) 1 l 1 t y  

t o  telec o m m ute is  a n  i d e a l  s o l u t i o n  fo r stay i n g  c o n n ected 

both to her  work c l i e nts a n d  h e r  most i m p o rt a n t  c l 1 e ms ·  
h e r  fa m i ly . 

• 
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Co n n e ct i ng  syste m s :  
Internet through the pipes e B a k ke n L i n k  P i p e l i n e  LLC h a s  worked with 

their p rov i d er to esta b li s h  fiber c o n n ect ions 

a l o n g  t h e i r  p i pe l i n e systems.  Th is  c o n n ect ion 

works th ro ug h  t l 1e  Da kota Carr ier  N etwork, 

w h i c h  c o n n ects Bakke n L i n k  to th e world. Darren S n ow. 

Vice P re s i d e n t  o f  Bakken l i n k. says, "These c i rcuits tie i nto 

o u r  s u pervisory control  and  d ata acq u i s it i on system. w h i c h  

p rov i d es oversight o f  o u r  p i p e l i n e .  The c i rc u i t s  e n a b l e  u s  
to run  t 11e most  c u rr e n t  vers ions of p ipe l ine  leak detect ion 
software, w h i c h  allows us to see real-t ime d ata on the pipel ine 
and run trans ient models to look for leaks i n  real  time:· 

C o n n ect i n g  fo r  h e a lt h :  
the hospital of the future 0 Oakes Co m m u n ity H os p ita l i s  a 24- H o u r. 

E m e rgen c y  Level v Tra u m a  Center, servi ng 

a pp rox i m ate ly 14,000 p eo p le i n  so uth easte rn 

N o rtll D a kota. T i le m e d i c a l  staff consi sts 

of  prov i d ers wl10 a re m u lt i -spec ia l i sts i n  fa m i ly pruct i ce , 

intern a l  m ed i c i n e . ca rd io logy, sports med i c i ne a n d 

ge r i atr ic s . Tile h os p ita l uses fi b e r  opt i c bro a d b a n d  a n d  

other advanced tec h n o logies to d i agn ose c o n d i t i o n s  a n d  

p rov i s i o n services.  O a kes Com m u n i ty Hospita l  w a s  tile fi rst 

N o rth Da kota hosp i ta l  to ro l l  o ut a n d  ut i l ize e-em ergen cy­

w h i c h  a l lows doctors to v ideo conference w ith oth e r  

docto rs a n d s pec i a l i sts d i rectly i n  t 11 e treatment room­

a n d other tec h n o logies l i ke e-Consu ltation and PAD N et. 

• 

C o n n e n i n g  s m a l l  to l a rge:  
big business in  a town of 427 e Bas in  Service Company I n c . ,  located south 

of Westh o pe (po pu lat io n  427) , i s  an  o i l  

fi e l d
_ 

se rv i ce co m p
_
a �y provi d i ng a va r iety o f  

ser "v 1ces to t h e  o i l  i n d ustry. The co m pan y, 

fo u n d e d  us ward W i l l iston in the  1 9 50 s, h as fe m a i n ed a 
co n sta nt in the s m a l l  com m u n ity t h ro u g h  the  years. Bas ic  

switcl1 e d  from co pp er to fi b e r. a l lowing t h e m  to ll ave faste r 

I n te r n et speeds t h a n  ever, c learer p h o n e  c a l ls. a n d  a n ew 

way of  do i ng b u s i n ess. Jean Bran dt, H L1 rn a n  Reso u rces 

Ad m i n istrato r. says, " I n  the pa st, i t  c o u l d  take d ays to 

do bookkeeping .  S o m e  of o u r  em p loyees c o u l d  o n ly do 

cecta i n  funct ions at t h e  same t i me or we'd have too ma ny 

people on t11e syste m a n d  it w o u l d n ' t  wor k.'' Sl1e n o ted th at 

t11ougl1 t h i s  co mpa ny ct1ose to locate t11 e i r  office near  a 
sm a l l town, th ey ca n  sti l l  co n d u ct b u s i n ess l i ke co m pan i es 

in maj o r c it ies . 

• 

C o n n e cti ng io i- l 1 v cj l i ll o u r l : 
three businesses from one home office 0 La u ra S h i p ley l i v e s  i n  K i d d e r  Co u n ty, wt1ere  

s h e  and h e r" fa m i ly r u n  t h ree b u s i n e sse- s  

fro m  t h e i r h o m e :  a fa r m / ra n c l1 o p e r .:i t i o n ,  

a n  e l e c t r i c a l  co n t rac t i n g b u s i n e s s  ( a t lec.r 
S11 ip ley Electr ic ,  a n d  o s m a l l p h otogra p l1y  b u s i n ess  c a l l e d  

S n a p  S h ots Ph otogra p l1 y. G i v e n  h a rsh w i nt e r s  a M l  r o J cl 

c lo s i n gs , bei n g a b l e  to work  fro m 1 10rne i s, as L a u f i:l puts i t .  

' " a n  awes o m e  benefit - w e  r e l y  Or'1 o u r  l1 i g l1 sp�ed I n t e r  n c> l  
fo r O llf  l ive l i t1 oo d .  I t  p u ts u s  o r i a leve l p l a y i n g  ti e l d  w 1 t l1 

c i t ies t h a t  have t l1e a d va.mage of a dva n ce d rec h n o ! o gy. \'Ve 

have access to eve ryt h i ng they do a n d  we're a b l e  to keep 
u p with them a n d  be c o m pet i t i ve� . .  

C o n n e c t i n g  to b u i l ci :  
Bobcat spotted in Nort/J Dalwta 0 A g i a nt a n i m a l  h a s  been s pone c1 i n  G w i n n t:' 1 ' !  

B u t d o n 't worry, i t  won't  b i te .  Tl1 is  a rn m a !  
i s  Bo bc a t C o m p a ny, N o rth Dakota 's  l a r g e s t  

m a n u factu rer, w it r1 t 1 1e most ex tens ive  
co m puct eq u i p rll ent  d ist r ibut ion  n etwo rk i n  t h e wOfl d .  
T h e  tow cost of l i v i ng, a b u n d a n t  c o m rn u n ity reso u fces 

a n d  access to a d ed i cated labor  fo rce of  more t h a n  ·1 . soo 
e m p loyees a re i d e 21 l  c o n d i t i o n s  for  B o b c a t ' s  p r o d uc t i o r 1  
fac i l i ty i n  Gw i n n e r  to t h r i v e .  T h e i r  Fi be r  c o n n e c t i o r 1  l i n k� 

th e m to o t h e r  company locat i o n s  a ro u n d  t l 1e  wo .- !cl 
"We were on c o p p e r, a n d  w h e n  we switc l1ed to ti t1 e r  t l 1e 
problems went away," says To ny Barker, M a i nt e 1 1 ..:t 1 1 c e  

M a n ager at B o b c a t. 



Co n n e ct i ng  fo r o u r  l i ves :  
mixing office a n d  home t o  make things work • M a ry J o  W i c ks, a n u rse practit i o n e r  at the 

w o m e n ' s  c l i n i c  of  St Joseph 's  hosp ita l, was 

t h r i l l e d  to get fi b e r  i n st a l l e d  in her R i c h a r d t o n  

h o m e. Before t h e  fi b e r  i n sta l lat ion ,  M a ry J o  

w o u l d  stay late il t  t h e  c l i n ic t o  fi n i s h  paperwork because 

s h e  h a d  n o  r e l i a b l e  I nternet at  h e r  h o m e  to comp lete t h e  

d a y ' s  paperwork.  Leavi n g  t h e  c l i n i c  a ro u n d  8 p.m.  e a c h  

eve n i n g, M a ry J o  w o u l d  m i s s  d i n n e r  with h e r  h u s b a n d  a n d  
k i d s .  W i t h  fi b e r-to-t h e - l1 o m e, s h e  enj oys a fa m i ly m e a l. 

spen d s  t h e  eve n i n g  with  h e r  h u s b a n d  a n d  c h i ld re n  a n d  

t h e n  takes c a r e  of p a p e rwork afte r t h e  k i d s  a r e  as leep .  

" F i be r  h a s  i m proved our  q u a l ity of l r fe 100%!" 

Co n n ec t i ng  to  fa m i ly :  
from Brazil, with love 0 U l t i m a tely, the I n ternet i s  about c o n n e c t i n g  

not o n ly o u c  b u s i n esses, b u t  o u r  l ives 

as wel l .  W h e n  Sora ia  H e n s o n  moved to 

C a r r i n gton.  N o rth D a kota fro m  Brazi l, she left 

b e h i n d  J l J rge c i rc le  of  fa m i l y  a n d  fri e n d s, not to ment ion  

t l 1e t rop ica l  weather. A d j u s t i n g  to t h e  w i n ters, though,  has  

been easy c o m pared to l i fe w i t h o L1t h e r  soc ia l  n etwork. 

But  tod ay, Sora i a  sees her fr i e n d s  and fa m i l y  d a i ly using a 
webcam over a fi b e r  c o n n ect ion .  S l 1e  even organizes v ideo 

c h a t  rooms.  fi l led wit l l  fa m i l i a r  faces. a l l  g a b b i n g  toget her  

i n  Portuguese!  " I t 's  t h e  best th ing that 's  ever  h a ppened i n  

o u f  l i fe," Sora ia  says, "because it 's easy a n d  y o u  c a n  see 

just ! i l..e you're i n  t h e  n ext roo m ." 

C o n n e ct i n g  e c o m m e rc e :  
business that heeps on truchin ' 0 RealTruck.com is an onl ine reta i ler in Jamestown, 

for aftennarket truck accessories. on a mission 

to make l ives and vehic les better. Along with  h i s  

c rew, o w n e r  Scott B i ntz strives t o  k e e p  tile 

workplace fun  and exc i t i ng, w h i l e  pract i c i n g  the s ix  g u i d i n g  

p r i n c i p les  of t h e  b u s i n ess:  d e l iver mo re, tra nsparency 

rocks, i m p rove, take r isks,  i n c l u d e  fun ,  and be h u m ble.  H igh­

speed b ro a d b a n d  and phone service a l lows RealTruck.com 

to keep u p  with  t l 1e  l 1 igh d e m a n d  of  t i l e  i n d ustry. As C h i e f  

People Officer  Lucy Geig le  says, "Te c h n o logy i s  c r i t i c a l  t o  

the s u ccess of o u r  eco m m e rce company. I t  i s  i m portant to 

have re l iab le  a n d  d e p e n d a ble cutt i ng-edge Internet a n d  

tele p h o n e  services.  We v a l u e  h a v i n g  a partner  we know 

and tru st.'' 

• 
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Absar�ka Te l e p h o n e  Compa ny, Absaraka 

BEK C o m m u n i c a t i o n s  Coope rative. Steele 

Consol i dated Te lecom, D i c k i n s o n  

Da kota C e n t r a l  Te lecom m u n iGJt lons,  Carr i ngton 

DRN, E l l e n d a le 

I CTC, N o m e  

M i dstate Te lept1 o n e  Company, Sta n l ey 

M LGC. E n d e r l i n  

N DTC, D e v i l s  Lake 

N e m o nt, W i l l iston 

Polar, Pilrk R r ver 

Red River Com m u n icat i o n s, Aberc ro m b i e  

RTC, Pars h a l l  

S RT Co m m u n icat ions, M i n o t  

U n i ted Com m u n i c a t i o n s  & Tu rtle M o u n t a i n  Com m u n icat ions, Langdon 

WRT. Hazen 

USDA 
� 

United States 
Department of 
Agriculture <UVDATC 

www. bektel .com 

www.ctcte l .co rn 

www. d a ktel .com 

www.d rtel .com 

www. i ctc .com 

www. m i d statete t . c o r n  

www.m tgc.c o m  

www. n c c ray.co111 

www.gon dtc.com 

www. n e rn o n t . n et 

www.po!Jrcorn m.com 

www. rft .net  

www.rtc .coop 

www. s r u .:om 

www.utma.com 

www.w e s t r r v.co rn 

DCN 
Da kota Ca rrier 

N E T W O R K  

• 
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N O R T H  D A K O T A. ' S T E C H N O L O G ! C A L  
P R O VV E .S S  
I n formati on Techno l ogy, as  wel l as  tech no logy su bsectors, h ave rap id ly  become 
one of North Dakota ' s  l a rgest i n d u str ies and conti n u e  to be a d river for a l l  
sectors of the state's economy. I n  add it ion,  IT i s  a major  center for i n novation 
that st i m u l ates job g rowth i n  a reas l i ke agricu l ture, hea l thcare, energy prod uct ion 
and a utonomous systems. Job g rowth i n  IT has i n creased by 1 1 % over the past 
d ecad e  where sta rt -up  act iv it ies have become plent ifu l .  The state's tech nology 
su bsectors employ approxi mately 22,000 people across 3 ,000 bus inesses, 
i n cl u d i n g  the nat ion 's  second- l a rg est M ic rosoft ca mpus .  In add it ion ,  IT and  
tech no logy contri bute a pproxi mately $3  b i l l i on per yea r  to the state' s Gross 
Domesti c Prod u ct with annua l  wag es averag i ng  $62,000 per  employee. Over the 
l a st d ecade,  North Dakota has  enj oyed a 27-percent i n crease in  technolog ica l  
a pp l i cat ions and  i s  projected to rea l ize 20-30 percent more g rowth over the 
n ext 10 yea rs. Th i s  i s  due to s ign ifi cant  c luster d evelopment and  g rowth in  
a reas  such  as  mobi l i ty (autonomous systems), computer and cyber  sc iences, • 
a n d  cybersecu ri ty. Also, the state's energy a n d  a g ri cu ltu re i n d u stries h ave 
become h i g h ly i nteg rated with North Dakota based tech no log i ca l  fi rms offeri ng  
operati ona l  efficienc ies v ia  soph isti cated advanced man ufactu ri n g  capacity. 

C O N T R i B U T l f'-.I C�,  CJ R O VV T H  F i\ C T O R S  
N o rth Dakota has  ach i eved a n d  susta i ned g rowth i n  the IT  sector for severa l 
reasons .  I n  20 1 8, two n ew d ata centers were constructed, s i gn i ficant ly expand i ng 
stora g e  capac ity. North Da kota is a nat iona l  leader  i n  broa d band  activity with 
a l most $1 b i l l i on i nvested in i n frastructu re cou p led with the state l i ke ly becoming  
the  fi rst to  ach ieve one-g igabi t  con nectivity for a l l  s choo l  d i stri cts. I n  add i tion ,  
North Dakota i s  the fi rst state to adopt the Cyber Sc iences I n it i ative wh ere 
stu d ents w i l l  be provid ed with the tech nolog i cal ski l l s  needed to meet futu re 
workforce n eeds.  With i n  h i g her  education,  B i smarck State Co l lege teamed u p  
with Pa l o  Alto N etworks, a g lobal  cybersecu ri ty lead er, t o  e d ucate students for 
h i g h  i n -demand j obs. At both U N D  and  N DSU,  u n d erg ra d u ate and g radu ate 
pro g rams  a re offered with i n  the Research I n st itute for Auto nomous Systems and  
Computer  Sci ences Col lege to  fu rther  mach i n e  l ea rn i n g ,  a rt ifi c i a l  i ntel l i gence, 
cybersecu rity and  a utonomou s systems d evelopment. In add it i on, in December 
201 8, Governor Burg u m  annou nced a $ 30 m i l l i on  req u est to create the nat ion's  
fi rst Beyond  Visu a l  Li n e  of S ight (BVLOS) network i n  the  U n ited States for 
u n man ned systems. As such ,  North Da kota has  the p rog ressive approach,  
i nfrastru ctu re, edu cationa l  i n st itutions  and workforce req u i rements to lead the 
nat i on in various  IT and tech n ica l  d i sci p l i nes. 
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IT and  tech no log i ca l ly  or iented f irms have not on ly  led to job creati on  but have 
supported statewi de economic  d ivers i ficat ion wh i l e  contribut ing  to n at iona l  and 
i n tern at iona l  I ntel l ectua l  P roperty commerci a l izat i on .  Emerg i ng tech nolog ies 
i n  sectors such as energy  prod u ct ion,  bi omed ica l ,  UAS/Prec is ion Ag, softwa re 
development and  defense tech a re bei ng devel oped a n d  commercia l i zed i n  North 
Da kota as  a d i rect resu l t  of North Da kota 's  u n i q u e  c lu sters. 

r,,1Jyr i .c1 d l\/h b i l e  ( IT Deve i G p m e n tj - On May 1 5 , 201 8, M yri ad Mobi l e  
recei ved $7 m i l l i on i n  i n d ivi d u a l  fu nd i n g .  Myri ad  Mob i l e  i s  a n  enterp rise 
softwa re d evel opment compa ny spec ia l i zi n g  in agtech with a focus on desi g n ,  
d evel opment a n d  strategy. T h e  fi rm creates cu stom mob i le -fi rst software 
appl i cat ions and  tech no logy p latforms a n d  has  worked on over 600 projects s i nce 
201 1 .  It empl oyees a l most 1 00 people .  

Pac k 0t Di �j i � a i  (IT  <:i nd iVl i l i t "1 ry Tech D eve i0 p n12n t:1 -·-- On  Apri l  26,  20 1 8, 
Packet D ig ita l  received $ 9.69 m i l l i on in i nd i vi d u a l  fu n d i n g .  Packet D ig i ta l  i s  a 
manufactu ri ng  company that specifi ca l l y  m a n u factu res a n d  markets c i rcu i ts for 
power management in porta b le  devices and  embedd ed systems. The company 
works with cu stomers in mu l ti p l e  i n d u stri es i n cl u d i n g  med ica l  devices, consu mer, 
and d efen se. 

5t eff:;:s Co r;)o r 2 t i o n  ( � 11 e rcJ ;1 fed: )  - Developed an E l ectric Therma l Storage  (ETS) 
system that g a i n s  effi ciency by taki ng  advantage of off- peak el ectri c i ty, which i s  
charg ed at a l ower rate s i nce i t  i s  consu med d u ri n g  t imes when demand on the  
el ectri ca l  g rid  i s  l ow. With  Steffes ETS system's ab i l ity to  store vast amou nts of 
heat for long  periods  of t ime, cu stomers e nj oy o n - peak performance for an off­
pea k pri ce. 

B :i !<e ; ·  Boy (i�dva nc ecl M 21 nu i :1 ct u ri n �J  Tech)  - - Baker Boy i s  bri nging wel l - paying 
and h i g h ly  ski l l ed  manufactu ri ng j obs to N orth Dakota th rough  i nnovative 
man ufactu ri ng practi ces d riven by new tech no log i es .  P rod u ct ion capacity wi l l  
i ncrease from 5,000 donuts p e r  hou r t o  22,000, a d d i n g  approxi mate ly $ 1 5  mi l l ion  
i n  sa les  per year. 

:··-i 2n i s  Corpo r a t i on  ( U AS a ii d  P reci s i o n  /.\g) --· Developed aviat ion-grade  
network services specifi ca l ly  for  UAS operati ons  wh ich  i n c l u d ed a ris k  and  safety 
assessment of UAS d etect-and -avoid techno l ogy. The UAS BVLOS n etwork wi l l  be 
developed with i n  the  Grand  Forks-to-Fa rg o  corri dor. Th i s  tech nology is the proof­
of-concept for a statewide  network. 

N r ,_, T I c ,1\ . F O R  I ···- , ;-,, i r--1 /-\ h ,_} 
North Da kota i s  mak i ng  the req u i s ite i nvestments i n  i n frastru ctu re, K-1 2 ed ucati on 
and in its u n ivers i ty system to provid e  a sol i d  fou n d ati on  for i n d ustry to conti nue  
to  g row; w i th  projected i n creases of  20-30  percent i n  I T  and  technica l  posi t ions, 
North Da kota wi l l  be positioned to h ave the n ecessa ry workforce in p lace to meet 
demand .  To fu rther g rowth prospects i n  I T  a n d  emerg i ng technolog i es ,  the North 
Dakota Department of Commerce is l ead i n g  an I P  commerc i a l i zation i n i t i at ive 
with the Bank  of N orth Da kota a n d  Un iversity System to enab le  job creat ion ,  
spi n offs i nto private i ndustry and  c l u steri n g  of new compan ies that l everage  
research i n  emerg i n g  sectors. Th i s  wi l l  be a ccompl i shed through  refi n i ng  cu rrent 
IP  commerci a l izati on  efforts with i n  the U n ivers ity System as wel l  as bri n g i ng 
entrepreneu rs, ventu re cap ita l  fi rms, resea rchers a n d  i n d u stry together to g row 
this sector. 
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Bonnie  Storbakken 
Lynette M c D o n a l d  -om:  

nt: 

o: 
S u n d ay, Dece m b e r  30, 20 1 8  8 :05 PM 

B o n n i e  Storba kken 

S u bject: Fw: Board of M e d i c i n e  M eet i n g  H i g h l i g hts - Nove m b e r  20 1 8  

Fro m :  Darin Willardsen <willardsend@hori zonvirtual.net> 

Sent: Friday, December 2 8, 2018 10 : 3 6  PM 

To : Lynette McDonald 

Cc: Todd Severnak; J eremy Skramsted 

Su bject: R E :  Board of Medicine Meeting Highlights - November 2018 

Bon n i e, 

G reat  to h ave t h e  conve rsat ion  with yo u a few we e ks ago a b o ut t h e  l a ngu age p e rta i n i n g  to the p rescri b i n g  of 

o p i o i d s  t h ro u g h  t e l e m e d i c i n e  o n l y  if done so as  a fed e r a l  Food a n d  Drug Ad m i n ist rat i o n  a p p roved m e d icat ion 

a s s i sted treat m e n t  fo r o p i o i d  u s e  d i so rd e r .  I n  our  l i n e  of wo rk i n  p rovi d i n g t e l e m e d i c i n e  to ru ra l  hosp ita l s  as  

b o a rd cert ifi e d  a d m itt i n g  I ntern a l  M ed i ci n e  phys i ci a n s, we d o  see t h e  a b so lute req u i re m e nt for t h e  a b i l i ty to 

write fo r t h ese  m e d i ca t i o n s  on t h e  i n p at ient u n it at  t h e  t i m e  of a d m iss ion . 

• l e a s e  reco n s i d e r  t h e  word i n g  o n  the  current b i l l  to excl u d e  t h e  p ra ct ice of i n p at i e n t  m e d i c i n e  on the 

restr ict i o n s  fo r o p i o i d  p rescr i pt ion i n  te lehea lth p a t i e nts and p rovi d e rs .  P lease l et m e  know if I ca n c la r ify o r  

p rovi d e  a n y  fu rt h e r  i n fo r m a t i o n  o n  th i s  p a ra m o u nt conce rn . 

Th a n ks, 

D a r i n  Wi l l a rd s e n ,  M D, M BA 

C E O  - H o ri z o n  V i rtu a l  

I nt e rn a l  M e d i c i n e  Hosp ita l i st 

wi l l a rd s e n d @ h o ri z o n v i rtu a l . n et c �  
w - {320) 345-5740 

From : Bon n i e  Sto r b a kken Lyn ette M cDon a l d  

Sent : Tuesd ay, Dece m b e r  18, 2018 8 : 5 9  A M  

To : wi l l a rd se n d @ h o ri zonvi rt u a l . net 

Subject :  Board of M e d i c i n e  M eeti ng  H igh l i ghts - N ove m be r  2018 

North Da kota Boa rd of Medic ine News B last :  

Th e Boa rd o f  M ed ic i n e  h a s  fi l e d  a n  Agency B i l l  o n  Te l e m ed i c i n e  fo r con s i d e rat ion a t  t h e  2 0 1 9  Legis l ative 

Sess io n .  The Te l e m e d i c i n e  B i l l  attem pts to put i nto law sp ecifi c  l a ngu age rega rd i n g the p ract ice of 
•e l e m ed i c i n e  in N o rth D a kota . Th e Board d i scu ssed t h i s  at t h e i r  N ove m b e r  m e et i ng  a n d  d ecided to s u b m it t h e  

l a n g u a ge t h a t  wa s p roposed wit h i n  the Ad m i n i strat ive R u les  P rocess .  Th e l a n gu a ge c a n  b e  viewed b y  c l ick ing 

h e r e .  

N ovember 16, 2018 Boa rd o f  Medici n e  Meeting H ighl ights: 

1 



5_0 2D't"i 1 70.. / ) �  
� ·\ i>.9 . 5� 

At t h e  m e et i n g  t h e  B o a rd a p p roved 193 p hys ic i a n  l i ce n s e s .  E i ght (8 )  st i p u l a t i o n s  fo r d i sc i p l i n e  w e re a p p roved 

by the  Boa rd . The Board  a l so a p p roved seve n (7)  p h a rm a cy co l l a b o rat ive agree m e nts . 

I n  a d d it i o n ,  t h e  Bo a rd l i st e n e d  to a p resentat ion  fro m Ad a m  Peer  fro m t h e  A m e r i c a n  Assoc i at ion of P h ys i c i a n  

Ass i sta nts rega rd i n g t h e  p u s h  fo r P h ys ic i a n  Ass ista nts a c ross  the  n at ion  to rem ove t h e  s u p e rvis ion 

req u i re m e nt fo r p hys i c i a n  a s s i st a nts .  The B o a rd was  p rese nted with a d raft of l a n gu a ge to amen d the PA r u l  

i n  N o rth  D a kota a l o n g  with a m e n d m ents to t h e  l a n gu age ensu ri ng  t h a t  PA's wo u l d  b e  req u i red t o  h a ve two 

y e a rs of s u p e rv i s i o n  after t h e i r  t ra i n i n g is co m p l ete  a n d  to ensu re t h at PA's wi l l  n ot h a ve t h e  a b i l ity to own 

t h e i r  own c l i n i c .  Aft e r  the d i sc u s s i o n  t h e  Boa rd mot i o n e d  to s u p p o rt t h i s  legi s l at i o n  as  d i scussed if i t  were 

i nt rod uced in  the u pco m i n g  l e g i s l at ive sess i o n .  

Th e Boa rd a l so l i ste n e d  to a p resentat ion  fro m t h e  F e d e rat ion  o f  State M ed i c a l  B o a r d s  ( F S M B )  rega rd i n g  t h e  

s e rvices t h at are  ava i l a b l e  to B o a r d s  th ro ugh t h e  F e d e rat ion  (www.fs m b . o rg) . T h e  FSM B re p rese ntat ives a l so 

p rovi d e d  i nfo rmat ion  to the Boa rd rega rd i n g  t h e  I nte rstate M e d i c a l  L ice n s u re Co m p a ct ( I M LC) .  F o r  m o re 

i nfo rmat ion  o n  t h e  I M LC, c l i c k  h e r e .  T h e  B o a r d  d i rected  Bon n i e  to p rovi d e  test i m o n y  i n  s u p port of t h e  I M LC if 

leg is lat ion  is i nt ro d u ced i n  t h i s  u p com i n g  l e g i s l at ive sess i o n .  

A s  m e n t i o n e d  a bove, t h e  Boa rd d i scussed t h e  t e l e m e d i c i n e  r u l e  t h at h a d  b e e n  p a ssed a n d  t h e  d i rect i o n  fro m 

t h e  Ad m i n i st rat ive R u l es Co m m ittee to a d d ress  t h i s  type of r u l e  with t h e  fu l l  body of t h e  Legi s latu re t h ro u gh 

a n  agency b i l l .  T h e  Board voted to h a ve t h e i r  Execut ive Secreta ry d raft t h e  Te l e m e d i c i n e  B i l l  u s i n g  t h e  s a m e  

l a n gu age t h at w a s  p roposed t o  t h e  Legi s l at ive R u l e s  Co m m ittee .  

2019 North Da kota Boa rd of Medic ine Meeti ngs : 

M a rch 22,  2019 
J u ly 19, 2019 
N ove m b e r  22,  2019 

• 
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B u t  m aybe they c a n  cha nge it a head  of t i m e .  

Cou rtney 

• 

Courtney Koebele I Executive Director I North Dakota Medical Association 
1 622 E. Interstate Ave . I Bismarck, North Dakota 58503 
'?i,' c I · 70 1 .223 . 9476 I ckoebele@ndmed .com I 

From:  Se ns, Mary < m a rv . se n s @ u n d . e d u >  

Sent: Tuesday, Decembe r 18, 2018 12 :18 PM 

To : l m c d o n a l d @ n d b o m . o rg; Courtney Koebele <co u rt n e v@ n d m e d . c o m >  

Cc: Barry Ziman (s ) > 

Su bject: Telemedicine B ill 

www . ndmed .org 

s� �otfLJ 
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Thank you for forwarding the proposed Tele medicine bill by the NDBOM for the upcoming legislative sess ion. Please 

consider an amendment for specialty consultat ion. Although the "24 hour" exemption covers many consu ltations; 

some, including pathology and some oncologic or complex cli n ical consultat ions, may require more t ime a nd/or review 

of i nformation. The proposed amendment below would cover this and serve our North Dakota pat ients wh ile being 

totally congruent with the spi rit and i ntent of the legislation. 

Proposed Amend ment Section 2 :  

rovided that both s e cia l i sts are 

h s ic ian l icensed to ractice 

I am happy to contact the proposed sponsors of this bill if needed. I have copied Courtney as a courtesy as well as Barry 

Ziman from the College of Ame rican Pathologists who is aware of other model legislation and is avai lable to assist as 

needed. Although this proposed amendment would cover pathology consultations, it is much broader and  would 

i nclude any i ntra-specialty cli n ical consultation appropriate and needed for care of North Dakota patie nts . 

Tha n k  you, 

Mary Ann 

iVl a ry Ann Sens, IV! D, P h D  
P rofe s s o r a n d  C h a i r  of P a t h o l o gy 

U n ive rs ity of i'J o rth  Da kota 
Sc h o o !  of  M ed i c i ne a n d  H e a l t h  S c i e n c e s  

1301 N C o l u m b i a Ro a d  

M a i l stop 9 0 3 7  Room W424 
G ra n d  F o rks,  N D  58202-9037 

D e p a rt m e nt V o i c e :  7 0 1-777 - 2 5 6 1  

F o r e n s i c  m a i n  n u m b e r :  7 0 1 - 7 7 7 - 1 2 00 

•eoa rtmenta l F a x :  7 0 1 -7 7 7 - 3 1 0 8  

D i r
,
e ct vo ice m a i l :  701-777 -2630  

mary.sens@ndus.edu 
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Bonnie Storbakken 
From: 
Sent: 

To: 
Subject: 

FYI 

Lynette M c D o n a l d  

M o n day, J a n u a ry 7, 201 9 1 :32  PM 

Bo n n i e  Sto rba kken 

FW: 2 0 1 9 Leg is lative U pd ate: P hys ic ian  Assi sta nt & Telemed i c i n e  B i l l s  

From : richard davis hart � 
Sent: Saturday, January S, 2019 8 :12 A M  

To : Lynette McDonald <LMcDonald@ ndbom.org> 

Subject:  Re: 2019 Legislative Update : Physician Assistant & Te lemedicine Bills 

• 

Strongly support telemedicine bil l .  Medical costs can be reduced by technological advance s .  There are many patients I 

see who are chronical ly ill . They could be treated over phon e .  Unfortunately They clog up a surgical practi ce where we 

have real acute problems and not enuf time to take care of these patie nts and end up working at nite where costs are 

highe r .  Chronic fatigue contributes to Doctor burnout problems I know I haven't addressed all the rea sons to support 

this advance but hopeful ly gave u some new perspectives. Dr .  Richard Hart DO FACOS 

Se nt from my iPhone 

O n  Jan 4, 2019, at 3:36 PM, Bon nie Storbakke n  < lmcdonald@ ndbom .org> wrote : 

LEGISLATIVE UPDATE:  

The te lemedicine bil l  will be heard by the Senate Human Se rvices Committee on Wednesday, J anuary 9, 

2019 at 9 :00 am CT. 

The Physician Assistant bil l draft was provided to us. It h a s  not received a numbe r or committee 

assignment at this point but that should be taking place very soon . 
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Bonn ie  Storba kken -m: 
t: 

C o u rtney Koe b e l e  < co u rtney@ n d med .com > 

M o n d ay, J a n u a ry 7, 20 1 9  1 2 :42 P M  

. B o n n i e  Sto rbakken 

S u bject: Fwd : S . B .  2094: Exp lanat ion  of the Reasons  fo r Re p l a c i n g  " Deemed"  

Courtn ey Koebele 

NO MA 

Se nt by iphone 

From:  Michael Mulle n Sr . <••••••••••• 
Sent: Monday, January 7, 2019 12:14:10 PM 

To : Courtney Koebele 

Subject:  S . B .  2094 : Explanation of the Reasons for Replacing "Deemed" 

C o u rtney Koebele , Executive Di rector N OMA 
Dear C o u rtney:  
I 'm s u re the last th ing you need late on Monday morning are u nsol icited com me nts from a persnickety 
curmudgeon on a b i l l  you d id n 't d raft . 

referring to S . B .  2094 relat ing to the practice of te lemed ic ine ,  which was i ntrod uced at the req uest of the 
orth Dakota Board of Med ici n e .  

Th is  b i l l  conta i n s  an  i n a ppropriate word , " deemed, " which i n  my view shou ld  not be used i n  legis l at ion-even 
though to my s u rprise it is not i ncluded in a l i st of word s to be avoided i n  the North Dakota Legislative D raft ing 
M a n u a l .  See N O RTH DAKOTA LEG I S LATIVE D RAFT I N G  MANUAL 201 9 at 1 00-1 0 1  (the l ist of words and 
p h rases to avoid us ing does not  i n clude "deem") . 

To cut to the chase, here is how, i n  my view at least ,  S . B .  2 094 shou ld  be amended : 

O n  page 2 ,  rep lace l i n e  20 with the fol lowi ng [not i n  formal  amendment style ,  but showi n g  changes] : 

"The practice of medicine is deemed considered to occur i n  the state where the pat ient i s  located . A 
practit ioner" 

More formal ly  the amendments I suggest would be as fol lows : 

O n  page 2 ,  l i n e  20 ,  replace "deemed" with "considered" a n d  after " state" insert "wh e re"  

O n  page 3 , l i n e  24 , rep lace "deemed" with "cons idered" 

O n  page 4,  l ine 1 ,  replace "deemed" with "considered" 

Explanation of the Reasons for Replacing Deemed 

1 



OB 2044 
\ f tt / 1 q � ,  

The word deemed should be used on ly  if  a statute i s  creating a real  legal  fictio n :  treati ng  a th ing as  so meth i ng P3. (tlJ 
which i n  the rea l  world it is not-e . g . ,  "for the p u rposes of th is  act ,  a dog i s  deemed to be a horse . "  I 

As used i n  S . B .  2094 , it i s  n ot clea r that the pract ice of telemed icine doesn't  "occu r i n  the state where the 
patient is  l ocated[ , ]" N o rth Dakota . 

• 
If the d rafter of S . B .  2094 i n s i sted o n  us ing the word deemed to describe a leg a l  fict ion , the b i l l  m i g ht conta i n  a 
sentence l i ke th is :  
"A l icensee pract ic ing te lemedic ine s h a l l  be deemed to be located i n  
t h i s  state reg ard less o f  where t h e  l icensee is  actua l ly  located when pract ic ing telemedici n e . "  See B ryan A.  
Garner ,  A Dictionary of Modern Legal Usage 254 (2nd ed . 1 995) ("[deem] is a FORMAL WORD often used in  
leg is lat ion to  create legal F I CT I O N S " ) .  

B u t  "deemed" is  not used i n  t h e  legal  f ict ion sense i n  S . B .  2094 , so it should b e  replaced with "considered . "  

The ESSE NT IALS OF A STATE M E D I CAL A N D  OSTEO PATH I C  P RACT I C E  ACT i n  descri b ing where the 
pract ice of med icine occurs avoids the use of the term "deemed" :  

"For  the pu rpose of  the  medical  p ractice act ,  the  practice of  medicine is  determined to  occur where the patient 
is located in order  that the fu l l  reso u rces of the state are ava i lable for the protect ion of that patient . "  [Emphasis 
added . ]  

See E S S E NTIALS O F  A STATE M E D I CAL A N D  OSTEOPAT H I C  P RACT I C E  ACT , Sect ion l l [C] (Defi n it ions) 
(Adopted as pol icy by the Federation of State Medical  Boards i n  Apri l 20 1 5) ,  found at:  
http: //www . fsm b . org/s iteassets/advocacy/po l icies/essentials-of-a-state-medical-and-osteopathic-practice­
act .pdf [ last viewed J a n .  6, 2 0 1 9] . 

As a fam o u s  20th Century author of textbooks and teach ing materia ls  on  leg a l  and leg is lative draft ing Reed 
Dickerson advised : 

Don 't say 
Say 
deem 
consider  

The F u n d a m e ntals of  Legal Draft ing by Reed D ickerson 1 27 ( 1 965) ; see a/so Monta n a  B i l l  Drafting M a n u a l  
2008 , § 2-20 , a t  2 4  (same) ; South Dakota G u ide t o  Leg islative Draft ing 29 (Rev. 201 6) (same) ; 
DRAFTING S TYLE MANUAL, Alabama Legislative Drafting Service, Rule 7(h) ("Do not use 'deem '  for 
'consider. ' Use 'deem ' only to state that  something is to be treated as true even if contrary to fact'J; 
MASSAC H U S ETTS SE NATE LEG I S LAT IVE D RAFT I N G  AN D LEGAL MAN UAL, Part l .A . 8 .  (3rd ed . 2003) 
("Do not use 'deem' for 'cons ider' . " ) ;  Leg is lative D raft ing Style Manual  - Utah Leg is lature ,  § _ � xi i  ( "A 
legis lative d rafter should avoid the word 'deem . '  The term 'consider'  is  general ly the appropriate term") . 

As Matthew Salzwedel a b logger on leg a l  writ ing noted : 

" Deem comes from Old Eng l ish , and few non- lawyers use it .  To take the exam ple of Joe and h is g rocery 
shopping [ ], you probably won' t  hear h i m  say that he " deems h is  g rocery store to be the best store in town . "  
Some l awyers , thoug h ,  u s e  deem t o  create a legal  fictio n ,  a s  i n  "the parties deem that they entered into this 
contract on January 1, 20 1 4 . "  This usage is m i n i mal ly  defensi ble . "  Matthew Salzwede l ,  on Faux Words of 
P recis ion-Part 1 (Sept. 4 ,  20 1 3) ,  found at:  
https ://lawyerist. com/faux-words-precis ion-part- 1 I ( in  20 1 2  Salzwedel created a s ite the Legal Writing Edito.r) . 

And , as Bryan Garner n otes i n  Garner 's Modern American Usage, (3rd e d .  2009) , deem " i s  a formal  word t 
i m parts the flavor of archa ism . It freq uently d isp laces a more down-to-earth term such as consider, think, or 

judge. "  General ly  s peaki ng , " n o  precis ion  is  ga i ned from using deem i n  its archaic sense.  N o  judge wi l l  
penal ize a lawyer who uses the parties consider or the parties agree i n  i ts  p lace . "  
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.:ope you appreciate receiving unsolicited advice on arcane issues. 

-st wishes ,  
M i ke 

� Zoq4 
,, Oi. / It\ 
� I  fj I v J 

PS-This i s  h ow I k i l led some t ime on  Sunday after snowboard i ng and before the N F L  playoff games.  And , 
after co l lect ing  the i nform ation I thoug ht I 've got to send it to somebody . 

• 
3 
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Ad m i n i strative R u l es Com mittee 

Dece m b e r  5, 2017 

N o rth Da kota Board of Med ic i ne  

Bonn i e  Sto rba kken ,  Executive Secretary 

oB 2oqy 
l/q / / q 
At �  
'fj • � 

Ch a i r m a n  Devl i n ,  m e mbers of the Ad m i n istrative Ru les  Com m ittee,  my n a m e  is Bonn i e  

Sto rba kken I 'm  executive secretary o f  the  No rth  Dakota Board o f  Med ic ine .  Th a n k  you for the 
opportu n ity to p rovi d e  test imony rega rd i ng  ru les  recent ly  passed by our  board . 

P l ease  accept t he  fo l lowing responses  to the q u est ions  out l i ned  i n  the  l etter I received from 

Von ette R ichter .  

1 .  These ru les a re not the  resu l t  of statutory changes m a d e  by assem b ly, except for the 
P O M P  ru l e  wh ich  was requ i red  to be  i m p l e m e nted i n  2015 leg is lat ion int roduced by 

Rep resentative Kaiser i n  H B  1 149 which  req u i red  l i cens i ng  Boards to im p lement ru les  
rega rd i n g  part ic i pat ion in  the  POM P .  

2 .  These r u l e s  a re not rel ated to any  fed era l statute o r  regu lat ion .  

3 .  W e  fo l lowed t h e  ru le  mak ing  p roced u re as  out l i ned  i n  state l a w  a n d  s u m m a rized i n  the 

Attorney G e n e ra l ' s  manua l  for state agenc ies .  Specifica l ly, we pub l i s hed  written not i ce 

of intent  to adopt these r u l e s  i n  a l l  l ega l  n ewspapers d u r ing  the  week of August 30, 
2 0 1 7 .  We he ld  pub l ic  hea ri ng  on the  ru les in ou r  office on Wedn esday, September 27, 
2 0 1 7 .  We he ld  the  reco rd open  for the  req u i red  10 days fo l lowing t he  hea ri ng  for 

written  and  ora l  comments . The board had  a m eeti ng  i n  October  to d i scuss and  

cons i de r  the  com ments .  P rocess was reviewed by  the  Attorney Gene r a l  a nd  a pproved 

as to its Lega l ity in an opin i on  d ated Octobe r  27, 2 0 1 7 .  

4 .  Ora l  com m e nts were rece ived at the hea ri ng  he ld  i n  Se pte mber  from Te ledoc, Sanfo rd 
H e a lt h  as we l l  as Dr. Andy M clean .  These com m e nts were rega rd i ng  the  te l emed icin e 

ru l e .  Ora l com ments were received from the Atto rney Genera l's  office that  were 

confi rmed  th rough ema i l  rega rd ing  the POM P ru le .  And written com m e nts were 

received on both the POM P ru le  as  we l l  as  the te lemed ic ine  ru l e .  Al l comments were 

i nc l uded  with i n  Packet 1 that was sent to the Legis l ative Counci l .  Add it iona l ly, a l l  

com m e nts rece ived on the te lemed ic ine  ru le from the 2015 ru le m a king  p rocess were 

a lso s u b m itted .  

5 .  T h e  m ajor  cost o f  develop ing  and  a dopti ng these ru l es othe r  than  staff t ime was the 

cost of p u b l icat ion  which was $ 2 , 2 3 9 . 44 fo r t h i s  pub l icat ion a n d  $2,05 2 .84 for the 

p revious  p u b l ication  done i n  2015 which  was done for the  te lemed ic ine  ru l e  on ly. 

6. A b rief  exp l anat ion of each ru le  a nd  what p rompted the ru le  is i n cl uded  at the end of 
th i s  test imony. 



7 .  A regu latory a n a lys is  was d o n e  rega rd ing t h e  telemed ic ine  ru l e .  T h e  res u lt o f  the 

regu l ato ry ana lys is  was th at it was im possi b l e  to ca lcu l ate the  i mpact of th is  ru l e .  

8. No sma l l  ent ity a n a lysis was m a d e  as the board is exempt .  

9 .  The  ru les have no fisca l effect . · 

10.  N o  tak ing 's  assessment was req u i red .  

1 1 .  These ru les  were not  adopted as  emergen cy or inter im ru les .  

N u mber  6 :  Br ief descript ion  of each  ru l e  and the reason for enact ing each r u l e .  

50-02-02-01 Exceptions to tech n ica l  req u i rements o n  l icensure.  

5€? 20�l-\ 
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Th is  ru l e  was passed by the board after rece iving  a pp l ications  from n u m ero u s  a p p l i cants th at 

were j u st s l i ght ly o utside  of the  boa rd's tech n ica l  requ i rements to obta i n  l i cen su re in  the state 

of N o rth Dakota . The board wanted to ensure the ab i l ity to l i cense fo l ks who are board­

certified and  wou l d  p rovid e  a u n i que  or speci a l  contri but ion to the pract ice of med ic i ne  not 

read i ly ava i l a b l e  e lsewhere with i n  the state of No rth Dakota . 

50-02-02 . 1  The Ad m i n i strative License 

Th i s  l i cense was deve loped when reviewi ng a p p l icants who had spent the  m ajority of the i r  t ime  

i n  a d m i n i strative fu nct ions a n d  1Na nted t o  conti n u e  t o  provide  t h o s e  services b ut h a d n 't 
pract iced i n  some t ime .  The l i cense  a l l ows for the  adm in istrative funct ion to cont i n u e  but not 

a l lowing pat ient ca re .  Th is  l i cense i s  one  that has  been uti l i zed i n  oth er  states as  we l l .  

50-01-15 Telemedic ine  

The te lemed ic ine ru le  attem pts to d efi ne  the  pract ice of  te lemed ic ine  with i n  the  state ensur ing 

that there i s  a sta n d a rd of ca re that must be adhe red to and defi n i ng  how that standa rd of care 

i s  m et .  The board ha s  been contem p l ati ng  the ru le  on  te lemed ici ne  s ince p r io r  to 2015 .  I n  2015 

the Boa rd approved this d raft to m ove forward th rough the ru l e  m a ki ng  p rocess .  The Board d id  

ho ld  a pu b l i c  meet ing  and  hear i ng  on  th i s  ru le  i n  2015 and  that process was n ot app roved b y  

the  Attorney Genera l ' s  office for l ack o f  proper  notice.  

The ru l e  has not changed outs ide  of m inor corrections i n  n u mber ing and gra m m a r  s i nce it was 

not iced and reviewed in 20 1 5 .  The s u m m a ry of the comments received in 2015 as we l l  as the  

su m m a ry of  com m ents received i n  2 0 1 7  i s  attached for you r  review. Some of the  comments 

rema i n  the same and others a re n ew. 

In  2015 and i n  2017 Teledoc req uested less tech no logy specific l angu age seek ing the use of a 

phone ca l l  with store and  forwa rd tech n o logy.  The board has  received a n d  reviewed these 

comments twice now a n d  rema i n s  ded icated to the cu rrent l a nguage which requ i res a l ike i n ­

person m eeti ng  when estab l i s h i ng  the  l i censee-patient re l ationsh i p .  There a re a few reasons  
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that h ave been d iscussed by the Boa rd to keep th i s  l a nguage.  The i ntent of the  Boa rd i s  to 

e n s u re that the  sta nda rd of ca re is no  d iffe rent i n  a n  i n  person meeti ng  with yo u r  p rovi de r  than  

it wou l d  be th rough a te lemed icine meet ing .  I f  the sta n d a rd of  ca re wou l d  req u i re the  prov i de r  

to l oo k  i nto the  pat ient's ea r  with a n  otoscope  then  that wou l d  be  expected to be con d ucted 

t h rough  a te lemed ic i ne  v is it  as we l l  u s i ng  tech no logy and pe ri p h era l s  a s  necessa ry. The 

l a nguage i n  the  ru le a l l ows fo r the  p rovi de r  to use the i r  d i scret ion  in how to cond u ct futu re 

meet ings with an estab l ished pat ient specifica l ly, to a l low p roper  fo l low u p  ca re .  Aga in ,  the 

ove ra l l  i ntent i s  to ensu re that the  sta n d a rd of ca re i s  met for each pat ient i nteracti o n .  

Anot h e r  im portant i ssue the  Board cons i de red is the  respons ib l e  stewa rdsh i p  o f  ant ib ioti cs . 

Th i s  d iscuss ion has  not gone  away s i nce the  o rigi n a l  i n cept ion of creat ing  th i s  ru l e  it h a s  on l y  

become  more emergent .  I have a lso  i nc l uded  a Power Po int on  t h i s  s ubj ect from Dr.  P au l  

Carson with i n  you r  m ateri a l s .  

One  of  the comments that  was  rece ived by the  North Da kota Psych i atr ic  Soc iety was  a new 

com ment that was not made  in 20 1 5 .  Th i s  com m e nt had  to do with ou r  p roh ib it ion  of op io i d  

p rescr i b i ng  through a te lemed ic ine enco u nter .  The  Psych i atr ic Soci ety has  asked that a n  

except ion be made  fo r med icat ions  u sed  i n  M ed icat ion  Ass i sted Treatment  (MAT) such a s  
b u p renorph ine .  Although there was  some  support fo r th i s  on  the  Board it was  t he  decis ion o f  

the  Boa rd not to  create t h i s  except i on .  The  med icat ion  referred to  a lthough i t  ca n treat op io id  

a d d ict ion  it a l so has  the  potentia l  to be  a bused,  m isused and  d iverted .  

50-05-02 Prescription Drug Monitoring Progra m 

Th i s  ru le  req u i res every pract it ione r  with a D EA registrat ion n u m be r  to register  with the  

p rescr i ption  d rug  mon itor i ng  p rogra m and  fu rthe r  defi nes  h ow the  p rescr ipt ion d rug 

mon ito r ing p rogra m shou ld  be uti l i z ed  with i n  the ir  p ractice .  Th i s  ru le  was based on action 

taken by the leg is latu re in 2015. H B  1 149 i nt roduced by Rep resentative Ka i ser  requ i red a l l  

regu l ato ry boards to req u i re l i censed i n d ivid u a ls u n de r  the boards j u r isd i ct ion  who p rescri be o r  

d i spense contro l l ed  su bsta nces to ut i l i ze  the  p rescript ion  d rug mon itor i ng  p rogra m .  

I wou l d  be g lad t o  t ry t o  answer a n y  q u est ions  of t h e  com m ittee.  

Respectfu l ly subm itted, 
/ / 

C.-�---� 
. ----\ 

Bonn ie  Storba kken 

Executive Secreta ry 

N o rth Dakota Boa rd of Med ic ine  



REG ULATORY ANALYS IS 

Proposed rule chapter 50-02-15,  Telemedicine 

The North Dakota Board of M e d icine has p roposed five admin istrative rules for hea ring 

o n  Septe m b e r  26, 201 7 :  one d ea l i n g with te lemedic ine,  on e deal ing with a d m i n istrative 

l ice nses , one d e a l ing with specia l l ice nses, one d ea l i n g with the P hysic ia n Drug Monitoring 

P rogra m ( P O M P )  and one d ea l i ng with th e s u p e rvisin g  physic ian for phys ic ia n assista nts. Only 

the  p ro posed ru le  d e a l i n g  with te lemedici n e  req u i res a regulatory an a lys is . 

Th e  p roposed te le medici n e  rule may h ave an i m pact o n  the regulated com m u n ity i n  
excess o f  fifty thousan d  dol lars, although , for t h e  reasons stated,  i t  is not poss ib le t o  quantify 

the a mou nt of impact. 

1 .  Affected classes. Physici a n s  and p hys icia n assista nts who wish to p ract ice 

telemedici n e  wi l l  b e  affected by the  proposed ru le .  There are no d i rect costs associated with 

the ru le .  

2 .  Impact of the rule .  The r u l e  permits t h e  estab l ish m e nt of a patient-physici a n  

relations h i p  th rough a cceptable encounters a n d  eva l uat io ns that occur with t h e  patie nt i n  one 
location and the pract it ione r in another.  It a l lows d i a gnoses and subsequent treatments, with 
the  exception of p rescrib ing op io ids for pa in management, based on such a te lemed icine 

encou nter . This wil l  h ave a la rge impact o n  t he regu lated co m m u n ity with respect to how they 
may choose to d e l iver med ica l  services . It wi l l  h ave a large impact on North Da kota citizens i n  

te rms of how they choose to obta in  medical care . 

The ru le specifica l ly exclu d es the estab l ishment of a patie nt-physicia n  re lationship made 
o n ly ove r the telephone or th rough a static on l i ne question na ire a s  accepta b le forms of 

te lemedicine.  

It is not poss ib le to d etermine the pos itive econom ic impact for North Dakota l icensed 
physicians  - - who may or  may not p hys ica l ly reside in  North Dakota - who d iagnose a nd treat 
pat ients us i ng a pproved te lemedic ine .  N o r  is it possib le to determine the negative economic 

impact for those North Da kota l icensed phys icia ns working for a telemedicine  co mp a ny th at 
chooses to uti l ize a method of te lemed ici n e that is not acceptable under the rule,  that is, 
telephone or onl ine questionnaire only.  

3 . Quantification of data.  It  is not pract icab le to attempt to qu a ntify the impact of 
the rule .  It is dep en dent on a n u n known n u mber  of encounters between North Da kota l icensed 
phys icians , over h a lf of whom physical ly  p ract ice o ut of state, and  N orth Da kota citizens . The 

fie ld of te lemed ic ine is cha n ging rapid ly, from more trad itiona l  forms, such as remotely reading 

rad iology fi lms, to d i rect-to-consu mer p rim a ry care .  The natu re and costs associated with this 

type of ca re cannot be accurately pred icted . 
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4 .  Costs and revenues .  There wi l l  be  a cost of a p p roxi mately $2, 200.00 to 

i m p l e m e nt the ru le ,  p ri mar i ly fo r pu b l ication costs. There a re no othe r i m p l e m e ntation costs. 
N o r  a re there identifi ab le  enforcement costs.  

5 .  Consideration of a lternate methods of regu lating telemedicine .  The Board studied 
th is i ssue for over a year  and consid ered key a lternatives to th is ru le .  I t  pu b l ished p ro posed 

p o l ic ies on its web s ite a n d  requested co m ments from all l i censees a nd the p u b l ic regarding the 
ap prop r i ate regu lat ion of te lemedici n e .  It rece ived n u m e rous  com m ents which informed the 

content of this  rule.  A l ist of those su b m itt ing comments, as wel l  a s  the comme nts themselves, 

a re ava i l a b l e .  

The board ser iously co n s id ered ma ny a ltern at ives to the p roposed rule, i nclud ing the 

requ i rement of h aving an  intervening hea lth care p rovider  at the s ite of pat ient du r ing a remote 

encounter; regulating the techno logy requ ired for acce pta b l e  telem edic ine encou nters; 

p roh ib it ing the prescr ibing of a l l  contro l led substances through a telemedici ne  encounter; 

requiri ng  the a utomatic provision of med ical records to te lemedic i ne patie nts; a l lowing 

te lephone-o n ly encou nters or encou nters based on ly on onl ine quest ionna i res; a l lowing video 
enco unte rs without the use of d iagnostic tests or per iphera ls to be accepta b l e .  

I n  the end,  the board decided to impose a ru le  stating te lemedicine ru les must be the 
eq u iva lent of an i n-person eva l uat ion or examination,  and use the lab tests and  periphera l tools 

that would be used in an in-pe rson encou nter.  Diagnosis and treatment cou l d  then be done in 
the p ractitioner's d iscretion .  It was fe lt th is a l lowed the benefits of telemedici n e  to be enjoyed 

by N o rth D a kota cit izens whi le  mainta in ing a standa rd of care equ iva lent to that req u i red of 
mo re tra d itiona l  med ica l encou nters .  The one exception was the proh i b it ion of p rescribing 
op io i ds for pa i n contro l thro ugh te lemedic ine,  which was done to avoid exacerbat ing the 
p rescri ption d rug d ive rsio n  and abuse ep idemic cu rrently facing the state and country. 
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S u m m a ry of oral  com ments received at the p ubl ic  hea r i ng for p roposed ru les of t he North 

D a kota Board of M ed ici ne  

The pub l ic m eet in g  was opened at 9 :00 a m  by Bon n ie Storba kke n the executive Secretary for 
the N o rt h  D akota Board of M e d ic ine .  N i ne peop le attended the  hea r ing, they a re l isted as 
fo l lows : 

1 .  D r .  J ason T i bb les rep rese nt in g  Te led oc 
2 .  Cla u d i a  Tucker re p resenti ng Te ledoc 

3 . Jo h n Ward fro m Zueger Kermis and S m ith rep resenting Teledoc 

4. M a r n ie Walth represent ing Sanford H ea lth 

5. Dr. Chris M eeker represent ing Sa nfo rd Hea lth 

6 .  Dr.  Andy Mclean re p rese nt ing North Da kota Department o f  H u m a n  Se rvices and  U N D  
SM H S  

7 .  Cou rtney Koeb le  represent ing  t h e  N o rt h  Da kota M ed ica l Association 
8.  Mega n H o u n  representing B lue Cross and Blue Sh ie ld  of North Dakota 

9 .  Luis S a n  Jose representing h imself. 

Telemedicine Rule Comments: 

1 .  The comments received from Dr. Andy Mclean  we re regard ing the p rescr ibi ng section of 

the te lemed ici n e  ru le . Dr.  Mcle a n  states th at the section rega rd ing the prescription of 

opio ids  may have impact on treatm ent of op ioid use d isorders. As such , Dr. Mclean 

suggested an exce pt ion to th is section fo r p rescrib ing done for m e d ica l a ss isted 

treatment . Dr.  Mcle a n  a l so provid ed a written com m e nt reiterati ng h is  ana lysis of the 

ru le .  

2 .  The comme nts received fro m the Te led oc representatives stated that th ey a lso provided 

a written com me nt in the form of a letter b ut wa nted to a p pear  in person to l i sten and 

p a rticipate i n  th e hea ring. The comments from Teledoc were re l ated to the 

req u i rement of the use of  a udio vis u a l  in the development of a patient-licensee 

relationsh i p .  They stated that taking care of patients without video i s  don e every day 

a n d  that p atients should h ave a cho ice in  how they engage in  their  medical  care .  They 

suggested that the use of the sta nd a rd of ca re la ngu age and less techno logy specific 
language would  be better as innovation wi l l  a lways outru n tech nology. Removing the 
techno logy specific la n guage would  p rovi d e  for more access as  not a l l  fo l ks in North 

Dakota a re in  a place that has b road b a n d  internet . 

3 .  The representat ives from Sanford a lso ce ntered on the deve lopment of the l icensee­
patient re lat ionship .  They stated that this re lationsh i p should be estab l ishe d  by at least 
one face to face meet ing  o r  an in it ia l  video visit . This may a l low the physicia n  to 
u n cove r more of what is h a ppen in g with the patient. There is a potent ia l fo r 

m isd iagn os is due to a l ack of information .  
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N o  oth e r  comments were received at the hearing .  
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S u m m a ry of Written Com m e nts rece ived on the 2017 Ru les  Package . 

2 0 1 7  

Te lemed i c i n e  Ru l e :  

Teledoc seek ing  changes rega rd i ng  the  req u i rement of  a l i ke i n  person exa m i n at ion  specifica l ly, 

the  v ideo req u i rement .  

Sa nford Hea lth comments i nvolve chang ing  the  l a nguage rega rd i ng  the  deve lop ment of  a va l i d  

pat ient re lat ionsh i p .  There was  s u pport fo r a l i ke i n  person exam inat ion from 

Sa nford .  Specifi ca l ly, they used two way v ideo or  i n  person exam inat ion to estab l i sh  the 

pat ient re lat ionsh i p  wit h i n  the i r  reco m m ended l a ngu age.  

Al lergy and Asthma N etwork objected  to the req u i rem ent of the use of a u d io v isu a l  techno logy 

to estab l i sh a patient l i censee re lat ionsh i p .  

New Benefits who asked fo r tech no logy neutra l l a nguage e l im inat ing the  req u i rement for a ud io 

vis u a l  tech no logy to estab l i sh  the  phys ic i a n  pat ient  re lat ionsh ip .  

U n ited S p i n a l  Associ ation who asked for e l im i n at ion of  the req u i rement of the  use of  vid eo i n  

estab l i s h i ng  the  phys ic i an  pat ient  re lat ionsh i p .  

D r .  Andrew Mclea n  seek ing a n  exceptio n  fo r p rescri b i ng  of buprenorph i ne  p roducts when 

used fo r MAT pu rposes .  

North Da kota Psychi atr ic  Society whose comments were seeki ng an  exempt ion  for 

p rescr i ptions  of med icat ion used for med i cat ion assisted treatment (MAT} .  

Dr.  La u ra Liza kowski object ing  to the p roh i b it ion of  prescript ion of  op iates v ia  te lemed icine  

based o n  her  pract ice of  pa l l i at ive med ici n e  and  m a nagement of  pa in  pat i ents with metastat ic 

cancers .  

POM P Comments 

Sa nford Hea lth seek ing  to e l i m i n ate l a nguage from sect ion 3 of the PDM P ru l e  specifica l ly the  

l i st of  s igns that wou l d  req u i re the p rovider  to check  the P D M P  and  a l lowi ng fo r more gene ra l  

l a ngu age to  p rec ip itate the req u i rement for checking the  POMP .  

Attorney General  

Seeki ng  to add add it i ona l  i tems to the l i st of s igns req u i ri ng  a practit ioner  to check at the POMP 

based  o n  the  fact that they wou l d  be  t h i ngs rea d i ly noticeab le  by  the  physici a n .  



Pa u l  Azu re 
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B o n n ie Sto rba kke n 

Executive Secreta ry 
N o rth Da kota Boa rd of Medic ine 

4 1 8  East Broadway, Su ite 12 
Bism a rck, ND 5850 1 

Re : P roposed Rules Re lat ing to Te lemedic ine Se rvices 

Dea r  Ms. Sto rba kke n :  

Te ladoc a p p reciates this opportu n ity t o  co m m e nt o n  t h e  N orth Dakota Boa rd o f  Med icine p ro posed 

ru les  re lat ing to Te lemedic ine Services.  Te l e m e d ic ine is  dynamic a nd evo lving. Te ladoc respects the role 

of  the Boa rd i n  co nside ring the a p p ro p riate rules a nd c l in ica l  practice gu ide l ines that a re des igned to be 

p rotective of  p u b l ic  hea lth a nd m a i nta in  high-q u a l ity ca re for patients while permissive of new 

tec h nological  i n novations .  

Te ladoc is the  nat ion 's  first a n d  la rgest te lehea l th  p latform, de l ive ring on-demand hea lthca re anytime, 

a nywhe re,  via m o bile d ev ices, a we b-based po rta l ,  v ideo a nd i nte ra ctive a u d i o .  We co n n e ct o u r  

e n ro l lees with o u r  netwo rk of more tha n 3 100 boa rd-ce rtified physicia ns a n d  menta l hea lth providers 

with a n  average of 15 yea rs of physici a n  expe r ience.  These physicians  treat a wide ra nge of conditions 

such a s  u p p e r  resp iratory infectio n, ur ina ry tract i nfect ion,  i nflue nza and s i nusitis.  Over  20.1 m i l l ion 

e n ro l l ees now benefit fro m a ccess to Te ladoc 24 h o u rs a d a y, seven days a week, 365 d a ys a year.  After 

m o re than a d ecade of se rvice a nd ove r 2 . 5  m i l l ion  te lehea lth visits, Te ladoc has yet to be subject to a 

s i ngle m a l p ractice cla i m .  With ove r 100 p ro p rieta ry c l in ica l gu ide l ines, NCQA ce rtification a nd our 

recent H ITRUST ce rtification, nothing is more i m porta nt to Teladoc than q u a l ity hea lth ca re .  

Te ladoc te lehea lth d e l ivery model  

Te ladoc p rovides telemedicine services v ia  we b-ba sed i nte ractive a ud io-video visits o r  i nte ractive a udio 

us ing a synchro nous  store and forwa rd te chnology, as  se lected by the patient .  Te ladoc p hysicians on ly  

t reat  m i nor, n o n-e m e rge nt, no n-recurring med ica l  i ssues  with short-te rm prescript ions of com mon 

med ications  a s  may be a ppro priate to the d iagnosis a n d  sta ndard of care.  Te ladoc physicians, where 

a ppro p riate, advise the patient regarding whether  that patient should seek a n  in-pe rso n consultation 

with a physici a n  or go to an emergency roo m .  The Te ladoc p hysici a n  may a lso refe r the pat ient back to 
h i s  or h e r  pr imary ca re physic ia n when a ppropr iate.  

Te l a doc' s se rvices a re on ly p rovided to pat ie nts through their employe r, hea lth-in s u ra nce com pa ny, 

state Med ica id  p l a n  or hospita l system a nd a re not open to the d i re ct-to-consumer ma rket. Only 

patients who have been appro p riately va l idated through the Teladoc system may m a ke a p pointments 

fo r a te l e h e a lth v isit with Te ladoc physici a n s .  

Pr ior  to a te lehea lth vis it, t h e  patient i s  req u i red t o  com p l ete a thorough medical  h istory, inc l uding a n  

overview o f  h i s  o r  h e r  ca re, a l l e rgies, me d i cations,  l a b  tests, fami ly  histo ry, a nd the n a m e  o f  the 

Teladoc 2 Manhattanvi l le Road , Su ite 203 + Purchase , NY 1 0577 
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pat ie nt's  pr im a ry care p hysic ia n if he/she h a s  o n e .  The pat ient is then p laced in the q u e u e  to rece ive a 

te le hea lth  vis it . There is less than  10 m in utes m e d ia n p hysic i a n  response t ime . A Te ladoc p hys ician 

l i censed i n  the state w h e re the patient is located m u st a ccess the  pat ie nt's med ica l h isto ry/e lectronic 

h e a lth record a n d  review it  pr ior to being g ive n the pat ie nt's co ntact i nformation to in itiate the 

te l e h e a lth vis it .  The p hys icia n ve r ifies the patie nt's ide nt ity, m a kes appropriate docu m e ntation in the 
pat ie nt's m e d ica l  record, acq u i res the patie n t  co nsent  to d iagnose and treat, esta b l ishes  a d iagnos is, 

a n d  reco m mends treatme nt (whe re a ppro p riate) ,  a l l  i n  a cco rd a nce with the appro p riate sta ndard of 
ca re . 

D u ri ng a te le health vis it, a n  a rray of m ed ica l  tec h n o logy is ava i l ab le  to a p p ro p riate ly a d d ress the 

pat ie nt's co ncerns .  Th is  inc ludes the a b i l ity to h ave a secu re videoco nfe re nce as  well  a s  u p l oa d  medical 

i mages a n d  fi les i n  re a l  tim e .  The Te ladoc e lectro n ic  p la tform a l so a l lows for easy fo l low-up co ntact by 
the patie n t  or phys icia n at any p o int, a nd Te ladoc p hys ic ia n s a re a uthorized with patient co nsent to 
com m u n icate with the patient's pri m a ry care p h ysic ia n w h e n eve r necessa ry o r  a p pro p r iate to ensure 
cont i n u ity of ca re . The pat ie nt's e lectron ic  hea lth record ( " E H R" )  is u pd ated afte r ea ch co nsu ltat ion , is 
e a s i ly a ccessib le  to the patient on a n  o ngo i ng b a s is, a nd wi l l  be p rovided to the patie nt's physicians 

( i nc lud i ng the pr ima ry ca re p hysici a n )  with the pat i e nt' s pe rm iss io n . 

Significa nt ly, Telad oc p hysicians do not p rescr ibe D EA-contro l led su bsta nces, non-therape utic d rugs, 
l ifesty l e  d rugs and ce rta i n  other d rugs wh ich may be ha rmfu l beca use of the ir  pote nt ia l fo r a buse .  

Fo r e m e rge ncies, pat ie nts a re told to i m m e d i ately visit the i r  loca l emerge ncy room, ca l l  911 o r  our 
p hys ic ia n s  wil l  m a ke the cal l  for the patie nt .  

N o rth D a kota Boa rd o f  Med icine proposed rule 50-02-15 

Te ladoc a p pl a uds the Boa rd' s  recognit ion that te le med icin e  is a va l ua b le too l that uses techno logy and 

i n n ovation to i m p rove a ccess to q u a l ity h e a lthca re to the c it ize ns of North D a kota . As the Board 

co nte mp lates goo d  pu b l i c  pol icy that rem oves ba rr iers to a ccess, it is important to n ote that the 

sta n d a rd of ca re s h o u l d  be the sa m e  for telemed ic ine as it is  fo r tra d itio na l i n-pe rso n 

m e d icine . Physici a n s  should use the i r  profess i o n a l  j ud ge me nt a s  to whether a te lemed icine visit is 

a p p ro pr ia te a nd what techno logy is needed i n  o rd e r  to e sta b l ish a va l id  p hysicia n-patient 

re lat io n s h i p .  Using the sta ndard of ca re req u i re m ent, it i s  importa nt that the Boa rd use "tech nology 

n e utra l" l a nguage . As we know, technology adva nces a re m uch faste r tha n either the legis lat ive or 

regu lato ry processes.  As noted i n  HB 1038 which pa ssed i n  the 2015 leg is lature, cove rage for telehealth 

services i n cluded s uch techno logy neutra l l anguage; I cite that port ion of the bil l  below: 

g .  "Te lehealth" : 
(1 )  M e a ns the use of i nte ract ive a u d io ,  v ideo,  o r  other te lecom m u n icat io ns technology 
that is used by a hea lth ca re provide r o r  health ca re faci l ity at a d ista nt  site to delive r 
hea l th se rvices at a n  originat ing s ite ; a n d  that is d e l ivered ove r a secure connection that 
co m p l ies with the req u i re m e nts of state a nd federa l  laws . 

Teladoc 2 Manhatta nvi l le Road , Su ite 203 + Purchase , NY 1 0577 
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TEtADOC. 
Acco rd i ng ly, we s u b m it the fo l lowing reco m m e nd at io ns to 50-02-05 -03 that t ra ck with best p ract ices on 
te l e m ed i c i ne po l i cy th ro ugho ut  the co u ntry: 

c) Eva luat ions a nd exam inat ions req u i red to estab i i sh  a pat ie nt- i ice nse re latio nshi p. 

P rior  to i n it ia l ly  d iagnosing or treat ing a patient fo r a specific i l l ness o r  cond it ion , a n  

exa m i nat ion o r  eva l uatio n m ust b e  perfo rmed . A n  exa m i nat io n  o r  eva l uat ion may be 

pe rfo rmed ent i re ly th ro ugh te lemed ic i ne , i f the exa m i nat ion o r eva l uat ion is equiva lent 

to a n  in-person exa m i nat ion.  A v id eo e xa m i nat ion that ut i l izes a pp ro p r i ate d iagnost ic 

testing a n d  use of pe rip he ra ls that wo u ld be deemed necessa ry i n  a l i ke in-person 

exa m i nat i o n  or eva l u at ion wo u ld  meet th is  sta nd a rd , the use of i nteractive a udio with 

a synch ro nous  store a n d  forwa rd tech n o logy o r  a ud io-video, at the profess iona l  

d iscret io n of  the phys ic ia n, wou ld m eet th is  sta n d a rd a s  wo u ld  a n  exa m i nat ion 

conducted with a n a pp ro priate ly l ice nsed i nterve n i n g  health ca re p rovid e r, practic ing 

with the sco pe of the ir  profess ion,  p rovid i ng necessa ry physica l find ings to the lice nsee . 

An exa m i nat ion  o r  eva l uatio n that co ns ists only  of a stat ic o n l i ne q uest ionna ire or an 

a ud io co nve rsat ion " i n i solat ion" wi l l  not be  co ns ide red to meet the sta n d a rd of care .  

W e  be l ieve that t h e  c it ize ns o f  North Da kota shou ld  not be d ise nfra nchised from access t o  affo rda ble, 

q ua l ity hea lthca re just beca use they do not have access to broa d ba nd i nternet (needed fo r a u d io-video ) 

o r do not have a s m a rtpho ne/co m puter o r  who do not h ave the ca pab i l ity to nav igate th ro ugh a web­

based p latfo r m .  We bel ieve that the best tec h n ology s h o u ld be made ava i l a b le to the patie nt, but the 

pat ie nt shou ld  h ave the r ight to choose how he/she accesses the te lehea lth visit with the p hysician's 

d iscretio n .  

Nat io na l ly, 62 m i l l io n Ame ricans d o  n o t  have a pr i m a ry ca re provider  a n d  w e  expect a 13 1,000 physic ia n 

shortage by 2 02 5 .  E ighty percent of ER vis its a re d u e  to a lack of access to pr imary ca re . Te lemedicine is  

a tool that wi l l  a d d ress the a ccess to ca re issue , a lo ng w ith p rov id i ng the citize ns a nd bus i nesses of 

N o rth Da kota a way to decrease the ir  costs fo r a doctor's visit to treat a sim p le non-e m e rgent i l lness . 

Tha n k  yo u again fo r this o ppo rtu n ity to co m me nt and fo r you r  k ind co nsidera tio n .  

S incerely, 

C laudia  D u ck Tucker 

Vice Preside nt, Gove rn me nt Affa i rs 

Te l a doc 

cc: Dr. Jason Tibbe ls, Se n ior  Med ica l D i rector, Te ladoc 

Ad a m Vandervoort, Chief Legal  Officer, Teladoc 
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Lynett� McDona ld 
Subject: FW: Rule Comments 

Fro m :  M cle a n, Andrew J .  [ m a i lto : aj mclea n @ n d .gov] 

Sent: Wed nesd ay, S e pte m b e r  27, 2017 10 :50 AM 

To : Lynette McDo n a ld <LMcDona ld @ n d bom .org> 

Subject: Re: R u l e  Com m e nts 

H ey, Lynette, 
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H e re we re my co m m e nts to the ND te lehea l th  wo rkgro u p .  I f  you need someth i ng m o re fo rma l  fro m me, let  me k now. 

Andy 

p .s .  at end of w e e k, work e-mai l  a d d ress :  a n d rew.mcle a n @ m e d . u n d . e d u  

5 0 - 0 2 - 1 5 - 04. Prescribing. A l icensee who has performed a telemedicine examinati on o r  evaluation 
meeting the requi rements o f  thi s  chapter may prescribe medications acco rding to the l icensee's 
professional d i s cretion and j udgment, with one exception:  Licensees may not prescribe opioids through a 
telemedicine encounter. 

" Issue :  This is more res trictive than Federal rules, in  that controlled s ubstances may be prescribed via 

telemedicine by a physician or phys ic ian assistant if an in-person eval uation of  the patient has been 
performed by that provi der .  While  caution needs to b e  taken in the prescribing of control led substances, 
l imiti ng an entire class of medication may place an undue burden on individuals, particularly those in 
rural areas wh o require medication assisted treatm ent (MAT) for opioid use disorders.  

The recommendation would b e  to allow telemedic ine prescribing o f  buprenorphine products when used 
for MAT purposes ."  

S e nt from my i Pho ne 

O n  Se p 27,  2017, a t  10:06 AM, Lynette M cDona ld <LMcDo n a ld @ nd bo m .o rg> wrote : 

CAUTI ON : This  e m a i l o r ig inated fro m a n  outside sou rce . Do not cl ick l inks  o r  open attachments un less 
yo u know they a re safe .  

1 



D E LIVERED VIA EMAIL 

O ctober 9, 2017 

Ms. B onnie Storbakken 
Executive Secretary 
North Dakota Board of Medicine 
418 E Broadway Ave, Suite 1 2  
Bismarck, N D  585 0 1  

RE: North Dakota B oard o f  M edicine N otice o f  Intent, dated August 24, 2 0 1 7, T O  ENACT 

ADMIN ISTRATIVE RULES RELATING TO THE PRACTICE OF TELEMEDICINE AND TO THE 
ISSUANCE O F  ADMIN ISTRATIVE M E DICAL LICENSES, A N D  T O  E NACT ADM I N ISTRATIVE RULES 

RELATIN G  TO P O M P  REPORTING REQU IREMENTS, AN D TO AM END AN AD MINISTRATIVE RULE 
RELATING TO SPECIAL M E D ICAL LICENSES, AND TO AMEN D AD M I N ISTRATIVE RULES 
RELATIN G TO THE SUPERVISING PHYS ICIAN F O R  PHYS ICIAN ASSISTANTS .  

Dear Ms.  Storbakke n :  

Sanford Health respectfully submits this comment in response to  the above-referenced notice. W e  
appreciate the opportunity t o  offer our perspectives on these proposed changes a n d  outline how 
they might impact the patients we serve across North Dakota. These comments may be 
supplemented or amended as we gain further understanding of the issues. 

1. Enactment of 50-0Z-15-01, NDAC, relating to the practice of telemedicine 

As communicated to your predecessor, Mr. Houdek, Sanford shares the board's concerns for 
quality preservation as telemedicine becomes increasingly prominent in the delivery of care . It 
is Sanford's position that the proposed rule provide adequate flexibility to accommodate 
emerging technology-based care delivery systems and the capable medical judgment of this 
b oard's licensees. Accordingly, Sanford urges modifications to the proposed rule that: 

• Define a "valid patient relationship" as one established through meaningful in -person or 
two-way video engagement; 



• Give greater weight to the medical judgment of  providers and the ethical standards to 
which they are held; and 

• Within the context of a valid patient relationship, allow providers the professional 
latitude to deploy a full range of technological resources in a manner that still satisfies 
app licable medical standards of care. 

Attached for your consideration as Appendix l is a redlined version of  the proposed rule 
intended to capture the themes described above . 

Z. Enactment of 5 0-0 2-02 .1, NDAC, relating to the issuance of administrative medical 
licenses 

At th is time, Sanford does not wish to offer comments on this rule .  

3 .  Amendment to 50-02-02- 0 1, NDAC, relating to special license requirements 

At th is  time, Sanford does not wish to offer comments on this rule. 

4. Enactment of  50- 0 5 -02,  NDAC, relating to the PDMP 

Sanford fully supports the promulgation of rules to thoughtfully address th e serious issue o f  
opioid abuse in North Dakota . Such efforts are consistent with Sanford' s own proactive p olicies 
and educati onal initiatives, which continue to yield encouraging results . 

As a dedicated partner in this effort, Sanford urges consideration of the following 
modifications intended to produce a stronger, clearer, more practical rule: 

• Strike and add language to Section 2 .  A. as follows: 

When a practitioner determines that reported drugs will be prescribed to a patient for a 
p eriod to exceed 12 weeks, the practitioner. or his or her desi� shall request a PDMP 
report for that patient and, at minimum, at least semi annually thereafter. 

The purpose of the above change is to promote efficient delegation of PDMP a ccess and to 
crea te a simpler, cleaner requirement for PDMP consultation. Elimina tion of the latter 
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pro vision crea tes a clear instruction of PDMP access upon everv prescrip tion of reported 
dru9s that exceeds 12 weeks. 

• Strike and add language to Section 3 as follows : 

In addition to those reports requested under paragraph 2, practitioners trhaU request a 
P-DMP-report v1hen it is documented in the prescribing practitioner's medical recard f-Or 
that patient that the patient mchibits signs associated witfr.Giversi-OR-o-F-abuse, including, 
but not limited to: prescribing reported drugs shall request a PDM P report when, upon 
exami nation of a n.atient. it is clinically-apparent the patient is sttsteptible: to diversion er 
abuse. 0r the prescribinf:-P-ractitioner's medical record for that_patient refletts a l'eadily 
discernible pattern o f  behavior suggesting the same. 

A:--Selling prescription drugs; 
B. Forging or altering a prescription; 
C. Stealing or borrowing reported drugs; 
D. Taking more than the prescribed dosage of any reported drug; 
E. Having a drug screen that indicates the prescnce--ef-.additional or illicit drngs; 
F. Being arrested, convicted or diverted by the criminal justice system for a drug 

related offense; 
G. Receiving rep_!H=fed drugs: from prt:rr,riders ·not repGrted.to:the treating 

practitioner; and 
H. Having a law enforcement or health professional express concern about the 

patient's use of drugs. 

The purpose of the above change is to more generally summarize the circumstances under 
wh ich a practitioner should consult the PDMP, whether compelled by clin ical observation or 
information discerned from a patient 's medical record. This chan9e places greater weight 
on a practition er's medical judgment while stil l contemplating a wide range of factors. The 
laundry list of factors conta ined in the draft rule are not entirely applicable to or practica lly 
accessible within a patient's medical record. 

• Strike S e ction 4 .  

The purpose of the a bove change is to promote clin ical efficiency. It is Sanford's 
u n derstan ding tha t  the PDMP system itself lo9s practitioner usage and could be consu lted in 



the even t of a licensee investiga tion. Should the board see it appropriate to preserve th is 
provision, Sanford recommends adding "or h is or her designee" after the word "practitioner" 
for the same reasons stated under Section 2.A. 

5 .  Amendment to 5 0 - 0 3 -01-03,  NDAC, relating to the supervision contract requirements 

for physician assistants 

At this time, Sanford does not wish to o ffer comments on this rule. 

6 .  Amendment to 54- 0 3 - 0 1-0 5,  NDAC, relating to the designation of a sub stitute primary 
supervising physician 

At this time, Sanford does not wish to offer comments on th is rule.  

Thank you for the opportunity to offer comments. Sanford looks forward to working with you and 
the board to find the properly balanced approach to these important issues . 
Sincerely, 

Tim Rave, 
Executive Director, Public Policy 



APPENDIX I 

CHAPTER 50-02-15 
TELEMEDICINE 

50-02-15-01 .  Definitions . As used in this chapter, 
"Telemedicine" means the practice of medicine using electrnnic communication, information 
technologies or other means between a licensee in one location and a patient in another location, 
with or without an intervening healthcare provider. It includes direct interactive patient 
encounters as well as asynchronous store-and-forward technolqgi�s and remote monitoring . 

. . �·.�·�§JJ;'.:) . .  "Licensee" means a physician or physician assistant licen�,¢!;f§�practice in North Dakota . A 
physician assistant practicing telemedicine from anothiyMf,�f�'\fs:z.�ubject to the rules regarding 
physician supervision, except that supervision may l;>.e b'{a No�lli°'rQf:lkota licensed physician who 
is practicing telemedicine in North Dakota from .J��:,:·��me state as HiW&Rhysician assistant, and 
need not be by a North Dakota licensed physisi�p/who is physically loq-�t�d in North Dakota . 

. '·' ·:.: .�· -· 

. ·. ·::-.\· .. 

extends to all licensees of the same ta 
\_f:t, .-.,.. . 

. . . ... ·
\

·
'
:
_.::,:· . . 

:i .. ?::�Z�.:.. 
50-02-05-02. Licensure. TP..e_ practice ofih��ici��;·(�\ (l�_eµied t�B;¢9µr in the state the patient is 
located. Practitioners PfRY.��i��:pedical dfe\�? patitij.fflq����d in North Dakota are subject to 
the licensing and disf)tl>Fnary law$,-c>fNorth n.a.�9ti:imd rriusf:P,;g,�sess an active North Dakota 
l icense for their profes��bp. · · ·  · :'Xi- • · ''"Y' 

. .  : : 
.· -��-�-� 

· '. · . : . 
:/ : '. '.;-"\,: 

. .. : ." .· 

50-02-05-�_;?��'.§i;-t�J��l�.rd of'��t�---�n����!�����na'{i���,ics . Licensees are held to the same standard 
of care ��t.#Ji'nfle'$Jetn;�9�L�tandlif�t?thetlier'�t�Ri!.iF:irigftraditional, in-person, medicine or 
teleme-�fpj}i'e. ThereforeMh� foll6\i,£iµg apply 'iifi;tl{@rcontext of telemedicine : 

' '�)1$.s9pe of practlt��!\>J.ofestitr,Y�l ethical standards require all practitioners to practice 
only in ar��--' :. . which they h'!\].�,�emoiif&f�Fed competence, based on their training, ability and 
experience. I -. .essing a liceii$�� ' s  corri�llance with this ethical requirement, consideration will 
be given to boar . - ifications ·,lt\ii:J specialty groups' telemedicine standards .  

b) Patient- · q�)l�ee rela �'.�"'"ship. A licensee practicing telemedicine must establish a valid 
patient relationship ._, • ;,-· prior to the diagnosis and/or treatment of a patient. A 
licensee practicing teleni shall verify the identity of the patient seeking care; and disclose, 
and ensure the patient has t 'ability to verify, the identity and licensure status of any licensee 
providing medical services to the patient. 

c) Evaluations and examinations required to establish a patient-licensee relationship. 
Prior to initially diagnosing or treating a patient for a specific illness or condition, an 
examination or evaluation must be performed. An examination or evaluation may be performed 
entirely through telemedicine, so long as the use of telemedicine permits the licensee to obtain 
necessary patient information to evaluate, diagnose and treat the patient in a manner consistent 
with applicable medical standards of care. if the mrnmination or evaluation is equivalent to an in 
person mmmination. A video mcamination that utilizes appropriate diagnostic testing and use of 
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peFij3-herals that would be deemed necessary in a like in person examination or evaluation would 
meet this standard, as would an examination conducted with an appropriately licensed 
intervening health care provider, practicing \vithin the scope of their profession, providing 
necessary physical findings to the licensee. An examination or evaluation that consists only of a 
static online questionnaire or an audio conversation will not be considered to meet the standard 
of care unless a valid patient relationship already exists . 

Once a l icensee conducts an acceptable examination or evaluation, whether in-person or 
by telemedicine, and establishes a patient licensee valid patient relationship, subsequent follow­
up care may be provided as deemed appropriate by the l icensee, or by a provider designated by 
the licensee to act temporarily in the licensee ' s  absence. . .· ,: 

It is recognized that in certain types of telemedicine .uJ!f.i�ihg asynchronous store-and­
forward technology or electronic monitoring, such as telfi;t��f,qlogy or ICU monitoring, it is not 
medically necessary for an independent examination oHJ!°6])KH�nt to be performed. 

d) Medical records . Licensees practicing telegie'ditine a��!s\1bject to all North Dakota . . _,,,. . . . , 

. . . .. . ... . 
laws governing the adequacy of medical records ,;i:rj.githe provision Of:J;pedical records to the 
patient and other medical providers treating tq�;-it�ti'ent. . 'H;;t:; . 

e) Licensees must have the ability to ni��;?PPropriate referrals ot:pfJ,tients not amenable 
to diagnosis or complete treatment through a tel�m�pjr:;ine en2gµnter, including those patients in 
need of emergent care, or complemeµt_?ry in-person'·'(;�]�, . ., //.F;' . <- . .  

. :!f'.:�1!��/it\: , . ·.·;·� :·���:: ·. ����'.
} ·' 

·. 

50-02-15-04. Prescribing. A licensee'�Q'cf�g.�.,.performed0ait�l�medicine examination or 
evaluation meeting the requirements ofiipis �llllpf¢i:-ctnay prescf!b.e medications according to the 
licensee' s professional dis�_retion and jud@Jent, Witfi'pµe excephgp.� Licensees may not prescribe 
opioids through a tele91��,��{ii#. e�counter. '(kL . . . ' • :  'i : : : . . . .  \'.•(;: 

Licensees w49ufrescribe' co,Q;trolled sub,.sJw;i_c�s, as defig�q by North Dakota law, in 
• -�·}'':·:s-,�. • ··1 .... . ' · · �.;�i1:·:·l.-"··' ·/: • .; · • . 1::.;�\·  • circumstances allowed�W:i,P,er this n:U�, must coiJ1ply with all state and federal laws regardmg the 

prescribing of controll�ai·�Y.J?.?tanc��if'.�t�_d must p'�j�ipate in the North Dakota Prescription Drug 
Monitori��l@!�;, 'i ,fJ[�!:�:�!i: \Wif 
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Lynette McDonald  

From: 
Sent: 

To: 
Subject: 

Bonnie  Storba kken 

Friday, September  22, 2017 9:29 AM 

Lyn ette McDonald 

Fwd:  proposed ru le 

Sent from my iPhone 

Begin forwarded message: 

Fro m :  LAURA LIZAKOWSKI <LLIZAKOWSKI@altru.org> 
Date:  September 22, 20 1 7  at 9 :03 :2 1 AM CDT 
To : "bstorbakken@ndbom.org" <bstorbakken@ndbom.org> 
Subject : proposed rule 

I a m  ve ry co ncerned about the p roposed r u l e  to not a l low providers to prescr ibe  o p i ates via a 
t e l e m edic i n e  vis it .  I p ract ice p a l l i ative med ici n e  a n d  man age p a i n  of p atients with m etastatic 

ca n cers.  M a ny of these pat ients a re q u ite  i l l  a n d  wea k  and a re i n  a lot of p a i n .  Those long car 

r ides  can b e  q uite d ifficu lt for t h e m  wh e n  t h ey a re h aving a l ot of p a i n .  It 's  rea l ly sad that we 

a re now m a k i n g  b l a n ket r u l e s  fo r a l l  pat i ents who are taki n g  op i ates . We've lost sight of 

co m p a ss ion fo r who those pat ients who a re s uffer ing  greatly and tru ly  need those 

med icat io n s .  I hope their  vo ice is  cons idered  i n  a l l  of th i s .  Th a n k  yo u .  

D r .  La u ra L izakowski 

CONFIDENTIAL & PRIVILEGED COMMUNICATION This email and any files transmitted 
with it are confidential, may contain privileged or copyright information, and are intended solely 
for the use of the intended recipient. If you are not the intended recipient of this email ,  you are 
required to notify the sender immediately and delete this email from your system. You may not 
copy, distribute or use this email or the information contained in it for any purpose other than to 

notify the sender. We do not guarantee that this material is free from viruses or any other defects 
although due care has been taken to minimize the risk. Any views expressed in this message are 
those of the individual sender, except where the sender specifically states them to be the views of 
Altru Health System. 
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NORTH DAKOTA 
P S Y C H IAT R I C 
S O C I ETY 
A Dis trict Branch of  the 
American Psychiatric Associat ion 

October 9,  20 1 7  

Bonnie Storbakken 
Executive Secretary 
North Dakota Board of Medicine 
4 1 8  E Broadway Ave, Suite 1 2  
Bismarck, ND 5850 1 

Dear Ms. Storbakken: 

'::) 'e, d-Dq 4 
1 / t:t  I \ q 
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On behalf of the North Dakota Psychiatric Society, I would like to offer our support of the 
Board of Medicine ' s  proposed telemedicine administrative rules, with one suggested change. 

The rule as currently written would require an in-person vis it for every prescription of 
medication used for Medication Assisted Treatment (MAT) . Medication such as 
Buprenorphine is technically an opioid, and therefore, under the current draft of the rules , 

would require an in-person visit  every time it is prescribed. This may act as a disincentive for 
follow up visi ts if every visit to obtain medication must be in person. 

Telemedicine, a key innovation in support of health care delivery reform, is being used in 
initiatives to improve access to care, care coordination and quality, as well as reduce the rate 
of growth in health care spending. Patients in rural areas of North Dakota have to drive long 
distances to get to a treatment center or to see an addiction specialist for medication-assisted 
treatment. Telemedicine could reduce the burden of this barrier. 

The North Dakota Psychiatric Society supports policies that carefully regulate the adop tion of 
telemedicine, while sti ll allowing physicians to more eas ily and readily connect to their 
patients and facilitate consultations through these technologies . The proposed rules, wi th the 
amendment with regard to MAT, would accomplish this .  

Thank you for your leadership on this issue. 

Sincerely, 

�� 
Emmet Kenney, MD 
President, ND Psychiatric Society 

1622 East I nterstate Ave nue • Bisma rck N D  58503-05 12 • 701-223-9475 • Fax: 701-223-

9476 
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October 9, 20 1 7  

8229 Boone Bouleva rd ,  Suite 260, Vienna VA 2 2 1 82 • 800.878.4403 • A/fergyAsthmaNetwork.org 

North Dakota Board of Medicine 
4 1 8  E. Broadway Avenue, Suite 1 2  
Bismarck, North Dakota 58501  

Re :  Proposed rules pertaining to  tclcmedicine 

Dear Members of the North Dakota Board of Medicine: 

Allergy & Asthma Network supports telemedicine legislation and regulations that maximize allowabl� 
technologies and enable patients to have greater access to high-quality care. As the leading national nonprofit 
dedicated to protecting and improving the health of people with asthma, allergies and related conditions, we 
believe progressive policies regarding telemedicine are essential to fulfilling that goal. 

In its cun-ent form, proposed regulation 50-020 1 5  inhibits North Dakotans ability to utilize telemedicine services 
for affordable, convenient care by including a medically-unnecessary provision requiring the use of audio-visual 
technology to establish a patient-l icense relationship. A high-speed Internet connection is needed to support 
streaming video , and many North Dakotans lack access to such broadband Internet service. 

Physicians who deliver care through telemedicine should be held to the same standards as they would be if they 
were treating a patient in an office. Many patients who suffer from allergies, especially those with al lergy-related 
skin conditions, would benefit from greater and more convenient access to a physician . For patients with chronic 
respiratory conditions like asthma and COPD, telemedicine would be an effective way to provide disease 
education and improved disease management. This is particularly trne in North Dakota' s many rural areas, where 
visiting a physician's office could require traveling lengthy distances through adverse weather conditions. 

We believe telemedicine functions as a complement to existing healthcare resources by increasing access to 
affordable medical treatment. Allergic reactions and related conditions can occur at any time, and patients should 
have the option to pursue treatment th.rough te lemedicine rather than traveling to a hospital 's emergency room in 

· the middle of the night. 

PS d 3 

We respectfully request that the Board remove the audio-visual mandate from the proposed regulation. Thank you 
for your attention to this matter. 

Sincerely, 

Tonya Winders 

President and CEO 



r1f��V\J benefits 
creat ing advantage .  

Octo b e r  6,  2 0 1 7  

V I A  EMAI L 

N o rth  D a kota Boa rd of M e d i c i n e  

4 18 E B ro a dway Ave ,  S u ite 1 2  
B i s m a rck, N D  58501 

D e a r  M e m be rs of t h e  Co m m itte e :  

So a. ocr4 
' / Ci / 1 9  
-=::\t- :;;;_ f'':J 

I a m  wr it ing o n  b e h a lf  of New Benefits to req u e st that the proposed te lemed icine regu latio ns  ( Rule 50-
02-05-0 3 )  before y o u  be a m e n d e d  to a l low t h e  patient- l icense re lat ionsh ip  to be esta b l ished via 

i nte ra ctive a u d io as w e l l  as t h ro ugh video . We b e l ieve the state s h o u l d  create te lemed ic ine  pol icies that 

p rese rve co nsiste nt sta n d a rds  and a l low p hysicia ns to use t h e i r  knowledge and experie nce i n  deciding 

w h et h e r  t o  use modern  tech n o l ogy to provide ca re, without na rrowly defi n i ng a l lowable tech nologies .  

For m o re t h a n  a d ecade,  we h ave offe red t e l e m e d ic ine services t h rough Te ladoc to our mem bers. 

Altho ug h  New B e nefits i s  headq u a rtered in Texas, o u r  p resence i n  N o rth Dakota is  su bsta nt i a l .  We work 
with c l i e nts such as M BI E n e rgy Services, Cracke r Ba rrel ,  a n d  Red Lo bste r, as  we l l  as a n u m b e r  of smal l  

b u si nesses  and sch o o l  syste m s .  We connect N o rth D a kota resid e nts with N o rth-Dakota l icensed 

p hysicia n s, who p rovide affo rd a b l e ,  h igh-q u a l ity treatment  o f  com m o n ,  non-e m e rgency a i l m e nts, and 

we have received virtua l ly no  co m p l a i nts.  Our expe r ience is  te l e m e d ic ine provides patie nts with  high­

q u a l i ty ca re that i s  safe, secu re, t imely and cost-effe ctive . 

M y  h o p e  is t h a t  the B o a rd w i l l  i nco rporate techn o l ogy n e u t ra l  l a nguage into ru le  50-02-05-03 which 

d oes not req u i re a ud io-visua l  techno logy to e stab l i s h  the physic ia n-patient re lat ionship via 

te l e m edic i n e .  

T h i s  o n e  c h a nge wi l l  pos it i o n  N o rth Da kota t o  t a k e  adva ntage of te l e m e d ici n e  t o  a d d ress t h e  s ignificant 

a re a s  of t h e  state cu rre n tly med ica l ly u n d e rse rved a nd provide e m p loye rs with a much-needed tool to 

m a n age h e a l t h  ca re costs . 

I w o u l d  be p leased to a nswe r a ny q uestions yo u m a y  have a bo u t  o u r  exper ience with te lemed icine a nd 
can be reached a t  1-800-800-8304 x161 5 .  

Si ncere ly, 

J o e l  Ray, CEO 

, - ";;,14240 Proto�: Road,-' D�llas, 'Texas _7S244_ + .800.aoo.a304 + 972.404.8192 + 912.991:s21a fax + www.NewBenefits.com 
. . 
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Un ited Spinal 
Association 
www.unit�dspinal .org 

October  13, 2017 

North Da kota Board of Med ic i ne 

418 E B roadway Ave, Su ite 1 2  

Bisma rck, N D 58501 

Re : Cha pter 50-02-15 and the use of te lemedic ine 

Dea r M e m bers of the Board : 

�� 80 q� 
\ '  °l l l 9 
� ;;;.._ F� � 

--------..._ ·--·-----------

U n ited Sp i n a l  Associat ion writes to s u bmit  p u bl ic  com me nts request ing that that the la nguage i n  d raft regulation 

Chapter 50-0 2 - 1 5  be a mended . We u n d e rsta n d  the formal  comment period has j ust passed, b ut we hope that our 

o rg a n ization's views w i l l  be co ns idered at the boa rd meeting next week as you ta ke up the issue of te lemedic ine .  

Specifica l ly, a m e n d i ng the restrictive l a nguage carving o ut a l lowa ble technology i n  te lemedic ine wi l l  a l low the state of 
N o rt h  Da kota to maxi m i ze expa nded a ccess to hea lthcare for people with d isab i l it ies through telemedic ine .  U nited 

S p i n a l  Associat ion s u pp o rts p u b l i c  p o l ic ies to pro mote and imp rove the q u a lity of l i fe for i ndivid u a l s  with spina l  co rd 

inj u ries a n d  diseases.  

U n ited S p i n a l  Associ at ion is the l a rgest d i s a bi l ity- led nat iona l  non-profit o rga nizat ion fou nded by pa ralyzed veterans i n  
1946 a n d  h a s  si nce provided service p rogra m s  a n d  advocacy to i m prove the q u a l ity of l i fe of t h ose across the l ife s pa n  

l iv ing with s p i n a l  cord i njuries  a n d  d isord e rs {SCl/D ) s u c h  a s  multip l e  sc lerosis, a myotrophic lateral  sclerosis (ALS), post­

pol io synd rome a n d  s p i n a  b ifid a .  U n ited Spi n a l  represe nts over one mi l l ion i nd ivi d u a l s  with s p i n a l  co rd i njuries and 

d isorde rs, over 50 cha pte rs, ove r 100 reh a b i l itation hosp ita l  members and close to  200 s u p p o rt groups  nationwid e .  

Throughout its h istory, U n ited S p i n a l  Associ ation h a s  d evoted its energies, ta lents a nd progra m s  t o  i m p rov in� the qua lity 

of l ife for these Ame rica ns and for adva nc i ng the ir  i nd e p e n dence. U n ited Sp ina l  Association i s  a lso a VA-recogn ized 

veterans  service o rga nization (VSO) servi ng veterans with d isabi l ities of al l  ki nds .  

U n ited Sp ina l  Associ ation res pectfu l ly req uests the Com mittee amend draft Ch a pte r 50-02-15 to insert langu age in  

Sectio n  3 .  Subsection (c)  to  explicitly a l low the use of v ideo i n  establ ishing the p hysician-patient relation ship. The 
cu rre nt requ i re m e nt for a u di o -visual  connections in  esta bl ishing this relations h i p  creates a ba rri e r  to access and 

removes a nothe r  a ve n ue fo r ind ivid ua ls  with d i sa bi l it ies to obta i n  qua l ity intervention via te l e med ici n e .  

Telemedic ine is  a va lu able tool fo r meeting t h e  needs of North Da kotans, p a rticu l a rly those with d isab ilities, a n d  United 

Spina l  Associat ion strongly supports tech nology-neutra l  telemed ici ne regu lations  for the p u rpose of improving public 

access to high-q u a l ity hea lth care.  For people in r u ra l  areas a nd those l iving with sp ina l  cord i nju ries or other phys i cal 

d isabi l ities, obta i n i n g  i n-pe rso n ca re can be a d ifficu lt p rocess. 

Whil e  it is i m portant that telemed icine p roviders be regu lated to p rotect the publ ic, it is e q u a l ly important that pol icies 

not be designed to i m ped e a ccess.  With the requested a mendments, the state's teiemedicine regu iations wouid e nsure 

that North Da kota ns have greater  a ccess to medical  c a re from providers that comply with fed era l  a n d  state 

requi reme nts. I f  you h ave a ny q uestions, please do not h esitate to contact J asey Cardenas, Senior  Pol icy Associate, at 

jcardenas@ u nitedspin a l .o rg or (202) 556-2076, x7 104. 

Sincerely, � 
�� Ben�� , MPA 

Vice President, Government Relations 

1 i0-�4 .Q U E l: N S  B LVD.  S U I T E  32 0 • K E W  G ARDE.NS,  NY 1 1 4 1 5  <l 8POA64 .i898 



Lynette McDona ld 
Fro m : 

Sent : 

To: 

S u bject: 

Bonnie  Storbakken 
Fr id ay, October 13 ,  2017 4 :10 PM 
Lynette McDonald 

Attachments: 

Fwd: U n ited Spina l  Associat ion Comme nts on  Cha pter d raft reg u lat ion 50-02 - 1 5  
imageOOl.png;  ATTOOOOl .htm; U n ited Sp ina l  Association - N D  Reg Chapter 

50-02 - 1 5 .pdf; A TT00002 .htm 

We may want to n ote t h at rece i pt of these was past our d e a d l i n e  b ut i n cl u d e  a nyway. 

Sent fro m my i P h o n e  

B e g i n  fo rwar d e d  m essage :  

From : J a sey Ca rd e n a s  <jca rd e n as@u n itedspi n a l .o rg> 

Date:  Octo b e r  1 3 ,  2017 at 3 : 1 7 :3 6  PM CDT 

To : " b sto r b a kke n @ n d bom . o rg" < b sto rba kke n @ n d b o m . o rg> 

Cc: Alexa n d ra Be n n ewith <ABe n n ewith@u n itedspi n a l . o rg> 

S u bject :  U n ited S p i n a l  Associat ion Comm ents on Chapter draft regulation 50-02-15 

H e l lo ,  

U n ited Sp i n a l Associat ion would l i ke to s u b m it our  com m e nts o n  d raft regu lat ion Cha pter 50-02-15. We 
u n d e rsta nd t h e  fo rm a l  co mm e nt pe riod h a s  j ust passed, but we hope that our  o rga n izat ion's  views wi l l  

b e  co n s i d e red at  the boa rd m eet ing n ext wee k  a s  yo u ta ke up the issue of te le m e d ic ine . 

We a re req uesti ng that  that the l a nguage i n  d raft regu lat io n Cha pte r 50-02-15 be a me n d e d . Specifica lly, 

a me n d i ng the restrictive l a nguage ca rvi ng out a l lowa b le  tech nology in  te lemed ic ine wi l l  a l low the state 

of N o rth Da kota· to maxim ize expa nded a ccess to hea lthca re for people with d isab i l it ies  th ro ugh 

te leme d ici ne . 

Please let m e  know if you have a ny q uestio ns .  Have a great wee kend ! 

About U nited Spina l Association :  

U nited Spinal  Association i s  the  largest d isab i l ity-led national non-profit organization founded by 

para lyzed veterans i n  1946 and has since provided service programs and advocacy to improve the 
qual ity of l ife of those across the l ife span l iving with spinal  cord injuries and disorders {SCl/D) such as 
mu lt ip le sclerosis, amyotrophic lateral sclerosis (ALS), post-polio syndrome and spina bifida .  United 

Spinal  has over 49,000 members and represents over  one m i l l ion ind ividuals  with spinal  cord injuries 

and d isorders, over 50 chapters, over 100 rehabi l itation hospital members and c lose to 200 support 
groups nationwide .  Throughout its history, Un ited Spinal  Association has devoted its energ ies, talents 

and programs to improving the qual ity of l ife for these Amer icans and for advancing thei r 

indepe ndence . U n ited Spina l Associatio n  is a lso a VA-recognized veterans service organization (VSO) 

serving veterans with d isabi l ities of al l  kinds.  

Tha n k  yo u, 



J a sey Cardenas, S e n i o r  P o l i cy Associate 

U n ited S p i n a l  Associ at ion 

1660 L Street N W, Su ite 504 

W ash i n gto n , DC 20036 

Office :  202-556-2076 ext .  7 104 Fax :  202-223-2380 

E- m a i l :  jca rd e n a s @ u n itedspi n a l . org Web : www. u n ited spi n a l .o rg 
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Lynette M c Do nal d  � Z P 5  � 
From:  

Sent :  

To : 

S u bj ect: 

Bonnie Storbakken 
Monday, Septem b er 25, 2017 10:48 AM 

Lynette McDona ld  
Fwd :  Fol low up from our  d iscuss ion  yesterday. 

N ot s u re I sent t h i s  to you .  This is  the officia l  co m m e nt of the Atto rney Ge ne ra l . 

Sent from my i Phone  

Beg in  fo rwa rded message: 

F ro m :  "Se i bel ,  Troy T."  <tse ibe l@nd .gov> 
Date : September 22, 2017 at 10 :33 :53 AM CDT 

To: Bo n n i e  Sto rba kke n < BSto rba kke n@nd b o m . o rg> 

S u bject:  RE:  Fol low u p  from o u r  d iscussion yeste rday.  

Bon n i e ,  

Yes , I t h i n k  that accu rate ly reflects what we d iscussed . Thanks . 

Troy T .  Seibel  
C h ief Deputy Atto rney Genera l  
Office o f  Attorney Genera l  
600 E .  Bou levard Ave . , Dept. 1 25 
Bismarck, N D  58505 
7 0 1 -328-2 2 1 0 
tseibel@nd .gov 

Fro m :  Bo n n ie Sto rbakken [ma i lto : BStorbakke n @ n d b o m . o rg} 

Se nt:  Wed nesday, September  20, 2017 2 :34 P M  

To : Se ibe l ,  Troy T. <tse ibe l@nd .gov> 

Subject: Fol low up from o u r  d iscussion ye ste rday. 

CAUTION : This e m a i l  o riginated fro m an o utside sou rce . Do not c l ick l in ks o r  open attachments unless 

yo u know they a re safe .  

H e l lo Troy, 

I wa nted to cla rify the officia l comments From the Atto rney G ene ra l rega rd ing our  P D M P  ru le before 

they a re added to the co m me nts fo r review by o u r  boa rd . 

It is suggested that  the Board cons ider  add i ng the fo l low i ng la nguage beca use they wo uld be indicators 
that  prescr ibe rs would  notice a n d  may be suggestive of an issue o f  one type or a nothe r rega rd i ng 

sched u l e d  m e d ications . 

This la nguage should be added to the l ist u nd e r  section 3 .  

1 
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1 .  Vio lating a ny prescr i b ing  agre e m e nt with the physic ia n ;  � 2 P5 � 9 
2 .  F req u e ntly re quests e a r ly refi l l s  o f  a reported d rug fo r a ny reason;  

3 .  Appea rs i m p a i re d  or  excessive ly sed ated to the p hysic ian  in  a ny patient e ncou nter; 

4 .  H a s  a h i sto ry o f  d ru g  a b use o r  d e pe n d e ncy. 

Does this a cc u rate ly reflect the com m e nts that were i nte nded to be co ns idered?  

Tha n k  yo u, 

Bonn ie  

B o n n ie Storba kke n 

Executive Secreta ry 

N o rt h  D a kota Boa rd of M e d ic i n e  

418 East Broadway Ave .  

B isma rck, N D  58501 

(701)328-6500 

2 



Bonnie Storbakken 
From: 
S e nt:  

To : 
S u bject:  

i n fo @ ndbom.org 

Tuesday, September 5, 20 1 7  6:06 AM 

Bonnie Sto rbakken 
Contact Form S u b m ission 

Contact Form Submission: Please login to view at https ://www.ndbom.org/admin/cgi-bin/contactadmin.pl . 

www.ndbom.org/admin/cgi-bin/contactadmin.pl?action=display&contact id=2798  

Submitted values 
Name = Paul Azure 
Address = Wahpeton 
City = Wahpeton 
State = ND 
Zip = 5 8 075  
Phone = 7 0 1 4034898 
Email = paulazure@hotmail .com 
Comments = Trying to comment on the administration rules butt could not find the phone number that was 
supposed to be l isted.Will make my comments here,if that is not acceptable call me.I question 50-05 .02 
reporting medication, and I ask that the full board review this rule and consider the effect this will have when 
the Congress eliminates federal health care.the cost of the uninsured to health care is going to have to come 
down or civil mrrest and riots like you have never seen will start to happen.Perhaps this board should be 
eliminating rules and restrictions instead of making more.again I ask that the board consider the outcome of all 
of the proposed rules ,with the effect they will have on the uninsured population that will have to pay cash for 
their health care 
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Attached a re t h e  r u le s  com m e nts we received fo l l ow i ng o u r  p u b l ic hea ring on October 
12th . The comment p e r iod e n d e d  Octob e r  23rd u n de r l aw, but I 've inc luded  all  com me nts 

received,  whether they a rrived by that  date or  not .  

Some,  s uch a s  t he N D  Psychiatr ic  Assn . , N D  Boa rd of Pha rmacy, He a lth Pa rt ne rs , Dr .  

Andy M cle a n , s up porte d  the ru le  a s writte n .  

There was a cons iste nt t h e m e  for those s u ggest ing ch a n ges a n d  it dea l t  with fol low-up  

ca re and o n-ca l l  phys ic ia n s  w ith i n a g rou p . Sometimes we get very c lose  to a n  iss ue a nd , 
pe rh a p s , what seemed p retty c l e a r to me wh en d raft ing th is  ru le  may n ot have been c lea r t o  
oth e rs . At a ny rate, I 've d rafte d a n  a d d it i o n a l  p a ragraph to the  ru le  that  m a kes it c lea r that 1) 

fo l l ow u p care,  afte r a phys ic ia n-pat ient  re l at io ns h i p is esta b l i shed  by the fi rst exa mination or 

eva l u ation ( i n person o r te le m ed ic i ne ) , may be d o n e  in a ny way d e e m e d  a p prop r iate by the 
p hys ic ia n o r phys ic ia n a s s ista nt .  Th is wo u l d  a l low fo l low-u p ph on e  ca l ls ,  e m a i ls ,  etc . ,  which I 

know the boa rd does not  i nt e n d  to p roh ibit; a n d  2 )  o n  ca l l  p rov ide rs d es ignated by a l icensee 
wou ld b e  covered by this,  a s  w e l l  as  the t reat ing p rovider .  I t h i nk t h is cove rs the obje ct ions 

l isted by most of the commente rs . 

A s u ggest ion by Te la doc, that we ch a nge the  l a nguage a n d  a l low a phone ca l l  with 

a synch ro nous store a nd fo rwa rd tech n o l ogy, is not c lear  to me , a s  I d o n't u n d e rsta n d  what t hat 
a synch ro n ou s store a nd fo rwa rd mater ia l wo u ld be. U s u a l ly, that term is  used to d escri be 

i tems s u ch a s  ra d i o l ogy i mages,  but I don't  t h i n k  that's what Te ladoc means . They w i l l  be at the 
hea r i ng, so per h a ps we c a n  get cla rificat ion o n t h e  point .  The i r  la nguage wo u l d  g reat ly expa nd 

t h e  u s e  of j u st a ud io ca l ls ,  as o p posed to o u r  sta n d a rd l a ngu age req u ir ing a v ideo com p one nt . 
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ATTORN EY G E N E RAL 

C h a i rman Devl in  cal led on M r. Randy M i l ler, Executive Di rector, North Dakota Lotte ry, for testi mony 
(Appendix C)  regard ing ru les adopted by the Attorney Ge.nera l .  M r. M i l ler  sa id  ru les are n ecess itated by the 
term i nation of  the game , Hot  Lotto , and its replacement,  Lotto America. 

STAT E  E LECTRICAL BOARD 

C h a i rman Devl in  cal led on M r. Scott Porsborg , Special Assistant Attorney Genera l ,  State E lectrical Board , for 
testimony (Appendix D) regard i n g  ru les adopted by the State E lectrical Board .  

I n  response t o  a q uestion from Rep resentative Koppelma n ,  M r. Porsborg said i t  takes about 2 years to complete 
the req u i red 576 hours of apprenticesh ip  tra i n i n g  classes. 

GAM E AN D FISH D E PART M E N T  

C h a i rman Devl i n  ca l led on M r. Scott Peterson ,  Deputy D i rector, Game a n d  F i s h  Department,  for testimony 
(Appendix E) regard ing rules adopted by the Game and Fish Department .  M r. Peterson said the rules red efi ne lega l  
l ive b a i t .  H e  s a i d  th is  c h a n g e  e l iminates the need for bait vendors who hand le o n ly terrestrial l ive bait t o  b e  
l icen sed . 

D E PART M E NT OF H U MAN S E RVICES 

C h a i rman Devl i n  cal led on M r. Jo natha n  A l m ,  Legal C o u n s e l ,  Department o f  Human Services , for testimony 
(Appendix F) regard i ng ru les adopted by the Department of H u man Services.  

In  respo nse to a q uestion from Representative Koppelman , M r. J im F lem i n g ,  Di rector, C h i ld Suppo rt Divis io n ,  
Department of H uman Services,  said t h e  g u ide l ines a re based on i n come .  He said o n e  of t h e  deductions al lowed i n  
calcu latin g  n et income i s  the cost of health i n s u rance prem i u m s .  He said i ncreasing health i n s u rance pre m i u m s  wi l l  
have a corresponding effect on the amount of  ch i ld  su pport paid to an obl igee.  

M r. F leming said the change to the ch i ld  s u p port g u idel ines for those obl igors with  less than $700 per month i n  
n e t  i n c o m e  was d o n e  with the ch i ld support obl igation s  o f  inmates i n  m i n d .  He s a i d  e l imi nating or  red uci n g  the ch i ld 
support obl igations of inmates al lows an in m ate to be re leased with a clean slate . 

I n  response to a q uestion from Senator Ki lzer, M r. Alm said the Department of H u ma n  Services is working with 
the Attorney General 's office to develop a bi l l  d raft regard i n g  a Medicaid fraud u n it. 

N O RTH DAKOTA BOARD OF M E D IC I N E  

C h a i rman Devl i n  cal led o n  Ms .  Bon n ie Storbakken ,  Executive Secretary, North Dakota Boa rd of Medic ine,  for 
testimony (Appendix G) regard i n g  ru les adopted by the North  Dakota Board of Medic ine.  

I n  response to a q uestion from Senator H eckama n ,  M s .  Storbakken said 20 1 5  legislation req u i red l icens ing 
board s  to  adopt rules regard ing part icipation i n  the p rescription drug monitori ng prog ram .  She sa id  the Board of 
Med ici ne was awaiti n g  the adoption of fede ral  reg u lations before the board could fina l ize its rules.  

In respo n se to a q uestion from Representative Koppelman,  Ms.  Storbakken said d u ring the rules p rocess , the 
Board of Medicine consu lted with the Board of N u rs ing and the Board of Pharmacy. She said those boards have 
completed their  rules on the p rescri ption d rug mon itoring p rog ram .  

I n  response t o  a q uestion from Senator Anderson , M s .  P a m  Sagness,  Di rector, Behaviora l  Health Divisio n ,  
Department of Human Services , said D r. And rew Mclean provided comments at the heari ng regarding narcoti c  
p rescrib i n g  v i a  telemed icine.  She s a i d  t h e  state d id  not have any opioid treatment p roviders i n  201 5 .  She s a i d  it i s  
important to have fu rther d iscussion and fi nd so lut ions.  She s a i d  access t o  t h e  d rugs u sed to treat opio id d isorder  
shou ld  n ot be l im ited . 

I n  response to a q uestion from Representative Koppelm a n ,  M s .  Sagness said to p roh ib it the prescri b i n g  of 
d rugs via telemed icine is too b road of a stroke s ince the treatment for opioid add ict ion inc ludes drugs that a re 
considered opioids.  

C h a i rman Devl i n  cal led on M r. John Ward , Teladoc. M r. Ward i ntrod uced D r. Donna Campbel l ,  who is a member 
of the Texas Senate. Dr. Campbel l  p rovided test imony (Appendix  H) rega rd i n g  the telemed ic ine rules adopted by 
the North Dakota Board of Medic ine .  

North Dakota Legislative Counci l  2 Decem ber 5, 201 7 
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I n  respo n se to a q uestion from Senator Anderson , Dr. Campbel l  said under Teladoc p rotocol ,  the doctor has the 

patient's record in  view d u ring the consu ltation . The doctor also may use h i g h-d efi n it ion photographs ,  and, if  
needed , video. She said telemed icine i s  not for compl icated med ical problem s ;  howeve r, a b road range of 
con d it ions can be hand led by telemed icine . She said the d octor has the option of referr ing the patient to u rgent 
ca re, the patient's pr imary care physician ,  or to an emergency room.  

I n  response to  a q uestion from Representative Koppelman ,  Dr. Campbel l  sa id  the lack of  b road band access in  
some a reas would make a req u i red v ideo co nsu ltation d ifficu lt for some patients. She said many people may not be 
tech nology savvy enough to use the equ ipment necessary for a v ideo consu ltation .  

I n  response to a q uestion from Senator Heckama n ,  D r. Campbel l  said the ru le req u i ring  t h e  i n it ial  consu ltation to 
be con d u cted via video is arbitrary and capricious.  She said a medical cond ition that creates the need fo r a seco nd 
con s u ltat ion may be u n related and have no connect ion to the first visit  with video. 

In response to a q u estion from Senator Anderso n ,  D r. Campbel l  said once the patient re lat ionship is establ ished,  
it is  forever. 

C h a i rman Devl in  cal led on D r. Jason Tibbels ,  Teladoc, for test imony regard ing the telemedic ine ru les. Dr. Tibbels 
said physic ians use professional j udgment to make a n  informed decision rega rd i n g  the care of the patient. He said 
that d uty to make a n  informed decision is the same rega rd less of whether the con s u ltat ion is  done i n  person or via 
telemed ici n e .  He said telemed icine is not a c u re-al l  for a l l  cases. He said the standard of care is the same whethe r  
it is the patient's 1 st consu ltation or t h e  20th . 

I n  response to a q uestion from Senator Anderso n ,  D r. Tibbels said for telemed ici ne to be effective , the rules 
m u st use technology-neutral language. He a lso said the shar ing of information is critical .  

I n  response t o  a q uestion from Senator Heckama n ,  D r. Tibbels said Teladoc does n ot p rescribe any control led 
substa nces . However, he said ,  the treatment of opioids req u i res some p rescrib ing  of contro l led substances. He said 
i n  his personal  opi n ion ,  the opioid epidemic is huge and telemed ic ine shou ld be perm itted to be used to treat an 
epidemic.  

C h a irman Devl in  cal led on Ms.  Claudia Tucker, Vice P resident Government Affa i rs ,  Teladoc, for testimony 
(Appendix  I )  regard ing the telemed icine ru les .  She said Teladoc is a very col laborative company. She sa id  the 
company wou ld be wi l l ing to  participate in a database for the sharing  of  i nformat io n .  

I n  response t o  a q uestion from Representative Koppelman , M s .  Tucker s a i d  Teladoc's issue with th e Board of 
Medic ine's telemed icine ru le is the ru le is not tech nology neutra l .  

C h a i rman Devl in  s a i d  t h e  comm ittee was emai led letters regard i n g  the rules from the Al lergy & Asthma Network 
(Appendix J ) ,  The E R I SA I nd u stry Comm ittee (Appendix K) , AARP North Dakota (Appendix  L) , and the U n ited 
Spina l  Association (Append ix M). 

I t  was moved by Senator Poolman,  seconded by Representative Koppelma n ,  and carried o n  a roll cal l  vote to 
hold over to the next meeting the North Dakota Board of Med icine's rules on telemed ic ine o n  pages 90-91 of 
S u pplement 367 . Representatives Devl in ,  Boeh n i n g ,  Boschee,  Koppelman , Louser, Pyle,  Seibel ,  Toman , and Weisz 
and Senators Anderso n ,  Armstro n g ,  Heckaman , Ki lzer, Klei n ,  Poolman,  and Rust voted "aye."  No negative votes 
were cast. 

STAT E  BOARD OF I N D IAN S C H O LARS H I PS 

C h a i rman Devl in  called on Ms.  B renda Zasto u p i l ,  D i rector, F i nancial  Aid , North Dakota U n ivers ity System,  for 

test imony (Appendix N) regard i n g  rules adopted by the State Board of I nd ia n  Scholarsh ips .  

I n  response to  a q uestion from Representative Boeh n i n g ,  M s .  Zastoup i l  sa id  recipie nts of  the scholarsh ip  m u st 
be North Dakota residents.  She said the ab i l ity to provide documentation to p rove e l ig ib i l ity has n ot been a p roblem. 

STATE D E PART M E N T  OF H EALTH 

C h ai rman Devl i n  cal led on M r. Dale Patrick, Radiation and Asbestos Control P rog ram , State Department of 

H ealt h ,  for testimony (Appendix 0) regard i ng rules adopted by the State Department of H ealth . 

I n  response to a q uestion from Representative Boe h n i n g ,  M r. Patrick said the department is notified of any 
repea ls or  changes to federal ru les which may affect the department's ru les.  

North Dakota Legislative Counci l  3 December 5, 201 7 
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Testimony of Bonnie Storbakken, Executive Secreta ry of the North Da kota Board of Medicine 

He l l o  Cha i rman Devl i n  and mem bers of the Ad m i n istrative Ru les Com m ittee .  My n a me is 

Bon n i e  Sto rbakke n .  I am the Executive Secreta ry for the North Dakota Board of M e d ici ne. I a m  
he re today  to  d iscuss with you  o u r  te l emed ici ne  ru l e  that was  he ld  ove r at you r  l ast meeting .  

If you reca l l  there was d iscuss ion at  you r  m eeting  i n  December  that there were a n u m ber of  

com m e nts  that were received regard i ng  the  req uest to a l low the p rescri ption  of op io ids  

t h ro u gh te le m e d ici n e  fo r med ication ass isted treatment (MAT) p u rposes .  It was the  bu lk  of  

com m e nts received pe rta i n i ng  to th is i ss ue  that m otivated us to ho ld  the  ru l e  over  to give our  
board a n  opportun ity to review and  fu l ly cons ider  these comments.  

The  second  i ssue  that was d iscussed at you r  m eeti ng was the video req u i rement  in establ ish ing 

the P at ient-Licensee Re lat ionsh i p .  Add it ion a l  com m ents regard i n g  th is  issue were a l so received 

by the  Ad m i n istrative Ru les Committee  as we l l  as by the Boa rd .  The Boa rd reviewed the 

com ments that were p rovided  on this i ssue  as we l l .  

I t  i s  my  i ntention  to p rovide  you with a n  overview o f  t h e  act ion that was taken by o u r  board 

after the  December  5th Admin i strative Ru le s  Com mittee meeting  and  he lp  wa l k  you th rough the 

cha n ges that h ave been made to the ru l e .  Once I fi n i sh  with th i s  I wi l l  i ntrod uce Dr .  Brenda 

M i l l e r  to you who wi l l  p rovid e  a l itt l e  more background  of the  d iscuss ions  that h ave been had 

by o u r  board regard i ng  the req u i re ments with i n  the ru le  to estab l i sh a Pat ient-Licensee 

Re lat io nsh i p .  

T h e  a ctions taken b y  t h e  N D B O M  after t h e  December Ad ministrative Ru les Committee 

Meeting: 

1 .  The  Board h a d  a te lephone confe rence meet ing a t  which they a ppointed a te lemedic ine 

com m ittee with decis ion m a ki ng  a uthority to assist with the review and  possi b le  

amend ment of  the  telemedici n e  ru le .  

2 .  The te lemed ici ne  committe e  m et on  J a n u a ry 4th and  a d d ressed the two ma in  i ssues that 

were d iscussed at the Admin istrative Ru les  Committee Meeting :  

a .  The Patient-Licensee Relat ionsh i p :  the com mittee fe lt th i s  i ssue h a d  been 

d iscussed by the fu l l  board and the decision of  the board was to contin ue to 
req u i re the th ree o ptions unde r  the ru le  to estab l i sh  the p at ient-l icensee 

re lationsh ip .  They d i d  not agree with the comments seeki ng  to e l im i n ate the 
l a n guage rega rd ing the i nteractive v ideo exam inat ion . 

b .  The P rescrib i ng of op io ids  for MAT p u rposes :  t he  com mittee d iscussed this i ssue 

a n d  thought that the ru le  s h o u l d  be amended to a l l ow for th is  exception .  Th e 

com m ittee fe lt it was  necessa ry to h ave c le a r  l a nguage to a l low for th i s  

exception to treat those with op io id  add ict ions wh i l e  st i l l  ma inta i n i ng  thei r  

com m itment to assisti ng  with the  opioid i ssues cu rrently faci ng  o u r  state. 
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c .  The com mittee d i rected Bon n i e  t o  work with t h e  pa rt ies p resent t o  d evelop 

l a nguage for the op io id  exception .  The comm ittee a l so d i rected Bon n ie to work 

with lega l  co u nsel  to ensu re the cu rrent l a nguage rega rd ing the Pat ie nt-Licensee 

Re lationsh ip  was as c lear  as  poss i b l e .  

d .  Add itiona l  com ments were received and  revi ewed at th i s  m eeting  i nc l ud ing 

those comments rece ived by you r  committee at the Dece m be r  m eeti ng .  

3.  The te lemed ici ne  com m ittee m et aga i n  on  February 9 to go over the l anguage changes 

to the ru le  made  by myself i n  consu ltat ion with our  l ega l cou nse l  a n d  i n  cons iderat ion of 

the suggested changes by the Department of Hea lth as we l l  as  the Associatio n .  

a .  The com m ittee a p p roved the b u l k  o f  amendments m a d e  t o  t h e  ru le  a n d  d i rected 

Bonn ie  to subm it the fin a l  d raft to the Admin istrative Ru les Com m ittee.  

b .  Add ition a l  com ments were rece ived and  reviewed by the com mittee at this 

meeting 

4. The te lemed ici ne  com m ittee m et again on M a rch 2 to d iscuss add it iona l  com m ents that 

Bon n i e  had  rece ived rega rd i ng  l anguage i n  the ru le .  

a .  The  comm ittee made two changes to the l anguage at th i s  fi n a l  meet ing.  One  

cha nge to  its defi n it ion of te lemed ic ine and  one change to  the  n u m ber ing a n d  

formatting o f  t h e  Pat ient-Licensee Re lationsh ip  with i n  t h e  defi n it ions section 

based on  com ments rece ive d .  

Summary of Changes made t o  the Telemedicine Rule :  

1 .  50-02- 15 The fi rst change you see adds a statement to the d efi n it ion  of te lemedic ine to 

ensure that everyon e  unde rstan d s  that asynchronous store-and-forward technology 

does n ot mean pat ient s u p p l i ed  informat ion on ly. This cha nge was made  after 

reviewing a comment rece ived from CT e l  (Center for Te lehea lth and e-Hea lth  Law) 

which stated that some states were dea l i ng  with compan ies who were us ing  on ly 

pat ient supp l ied informat ion such as  a questionna i re and  defi n i ng it a s  a synch ronou s  

store-and-forward tech no logy. The te lemed ic ine com mittee fe lt th i s  i nterpretation d i d  

not fit with i n  the i r  i ntended  d efi n it ion of  asynchronous store-and-fo rward technology 

so th is  sentence was added, 

2.  50-02-15 The second  sign ifi cant change made was to provide  a defin it ion of the  Pat ient­

Licen see Re l ationsh i p  in a c l ea r  b u l l eted fash ion with in  the d efi n it ions  sect ion of the 

ru l e .  

a .  This was done  to try t o  b e  a s  c lea r as  possib le  what it ta kes t o  estab l i sh the 

patient l icensee re l at ionsh i p .  There seemed to be an impress ion from many of 

the comments hea rd that v ideo was the on ly way to estab l i sh  a pat ient- l icensee 

relationsh i p .  

b .  There was  a l so  a change i n  the l anguage that defined  what wou ld not qua l ify a s  

estab l ish ing  a p at ient l icensee relat ionsh i p .  The  com mittee removed the  word 



stat ic i n  front of the on  l i n e  q u est ion n a i re as  it appeared  th rough some verba l 
com m e nts and  q uest ions  received that there wou l d  be u se of a d rop down o r  
branch i ng  questionna i re t o  esta b l i sh  the  patient  l i censee re l at ionsh i p .  

3 .  50-02-15-03 ( b )  was changed t o  avo i d  confus ion  with t h e  d efi n it ion o f  pat ient l i censee 

re l at ionsh i p .  This sect ion rea l ly went  to d escr i b i ng  the ab i l ity of the pat ient a n d  

p rovider  t o  be a b l e  t o  verify t h e  i dentity o f  e a c h  other .  

4.  5 0-02- 15-03 (c) th is was cha nged to make c lea r how exa m i n at ions must be conducted to 

estab l i sh  a pat ie nt l i censee re l at ionsh i p  by refe rr ing to the d efi n it io n .  

a .  T h e  subparagraph  which a l lowed for fo l low u p  care to be d o n e  by examinat ion 

at the d i scret ion of the p rovide r  was changed to ensu re that a l l  wou l d  

u n derstand th is  was i ntended t o  a l low for fo l l ow u p  care .  Some o f  the  comm ents 

seemed demonstrate a be l i ef that the requ i rement  to use video was o n ly for the  

fi rst visit a nd  therefore arb itrary. The te lemed ic ine  com mittee wanted to  en s u re 

that fo l low up  ca re wou ld be perm itted the  s ame  as  it wou l d  be  i n  most faci l it ies .  

The committee wanted l icensees to use their d i scret ion on  futu re vis its once the 

pat ient- l i ce nsee re lat ionsh i p  was estab l i shed to the  same d egree uti l i zed by 
l icensees i n  a trad iti ona l  med i ci ne  sett ing .  

b .  The l anguage regard ing  the  exception to a n  i ndependent exam i n at ion was 

amended  to make it c lear  wh ich types of s ituations  wou l d  not requ i re a n  

i n d ependent exa m i n at ion o f  the  pat ient .  

5 .  50-02- 15-03 ( d )  Med ica l records .  W e  thought th i s  change was needed t o  m a ke clea r 

what the expectation of reco rds is to a l l  l icensees .  

6 .  5 0-02- 15-04 Prescrib i ng. There was a change i n  t h e  l anguage that p roh i b ited the 

p rescri pt ion of op io ids .  Th is  l anguage was p roposed by the  Department of Hea lth a nd 

app roved by the  committee .  The l anguage you see tod ay a l l ows for p rescri ption of 

op io ids  on ly with i n  Med icat ion  Assisted Treatment (MAT) situatio n .  Th i s  a l lows for the 

i ntent to l im it the p rescript ion  of op io ids  as  we l l  as p rovid e  treatme nt to those with 
op io id  add ict ions .  

Attachments 

1 .  Amended Te lemed icin e  Ru l e  

2 .  Addit iona l  com ments that have been cons ide red i nc l ud ing  those comments 

submitted to the Adm in istrative Ru les  Committee in December  

3 .  Add it iona l  References 

a .  North Dakota Department o f  H u m a n  Services M ed ica l  po l i cy rega rding 

Telemed ic ine which requ i res face to face vis ua l  contact b etween the 

p ractit ioner and pat ient i n  o rd e r  to be re imbu rsed . 

b .  CTe l a rt ic le entit led ,  "Te lemed ici ne :  Prescrib i ng  a n d  the  I nternet" . This 
a rt ic le states that at the t im e  of the a rt ic le p u b l icat ion that 41  states and one 

territory requ i red  a p hysicia n  to conduct a n  i n-person o r  face-to-face exa m  of  

the patient before p rescri b i ng  med ication us i ng  telemed ici ne .  



c. P u b l i c  Hea lth Law a rt ic le entit led "Prescri ption Drug Physica l  Exam ination 

Req u i rements" . 

d .  Jo i nt Statement on  Ant ib iot ic Resistance from 2 5  N ationa l  Hea lth  

Organ i zations  and  the Centers for Disease Control and  P revent ion  

e.  CDC Encou rages Safe Antib iot ic Prescri b ing and Use 

4 .  Testimony of  Dr .  B renda  M i l l e r  
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50-02-15.  Definit ion s .  As used i n  t h is chapter, 

"Telemedicine" means the pra ctice of med icine us ing e lectro nic com m u n ication, i nfo rmation 

tech nologies or othe r m e a n s  betwee n  a l icensee in one location a n d  a patient i n  a noth e r  location, with 

o r  without a n  intervening hea lth ca re provide.  It inc ludes d i rect i nte ractive patient e n cou nters as we l l  as 

asyn c h ronous sto re-a n d-fo rwa rd tech nologies and re m ote monitoring. Asyn ch ro n o us  store-a nd­

forw a rd tech nology is not pat i e n t  o n ly provided i nfo rm atio n .  

"Licen see" m e a n s  a physicia n o r  phys ic ian  assist a nt l icensed to practice in N o rth D a kota. A physic ian 

ass ista nt practicing te lemedici n e  from a nother  state is subject to the ru les rega rd i ng phys i c i a n  

supe rvis ion, except that supervisio n m ay be by a N o rth Da kota l icensed physic ian who is practicing 

te lemedic ine i n  N o rth Dakota a n d  need not be by a N o rth Da kota l icensed physicia n who is physica l ly 

located i n  North Da kota .  

"Pat ient-L icensee Re lati o n s h ip" m e a n s  a re lat i o n s h ip betwee n  a l i censee a n d  a pat ient  

esta b l i shed by a ny of the  fo l l ow i ng m e a n s :  

1 .  A face t o  face exa m i n at ion/eva l u at ion of the pat ient  by the l i censee, or 

2 .  A n  i nte ractive v ideo exa m i n at ion that ut i l i zes appropriate periphera l  and  d i agnost i c  

testing, o r  

3 .  A n  exa m i n at ion  co n d u cted with an  appropriate l ice nsed i nte rven i ng hea lthcare 

provider  practic i ng wit h i n  the scope of the i r  profess i o n  a n d  provid i ng necessary 

phys ica l  fi n d i ngs to t h e  l icensee, a n d  

4 .  Al l  exa m i n at ions  o r  eva l u at ions  shou l d  be t h e  equiva l e nt to a n  i n  -pe rso n 

exa m i n at ion,  a n d  

5 .  The fo l l owing w i l l  not  be  d efi ned  as esta b l i s h i ng a pat ie nt-l icensee re lat ionsh ip: 

Genera l  Authority : 

Statute I m p l e mented : 

i .  A n  exa m i n at ion or  eva l u at ion that co n s i sts o n ly of o n  l i n e  

qu esti o n n a i re, a u d io o n ly conversat ion,  ema i l  o n ly a n d  o r  e lectro n i c  

co m m u n icati o n  o n ly, or facsi m i l e  co m m u n i cat ion o n ly. 

28-3 2-02, N DCC 

43-17, N DCC 

50-02-15-02. Licensure. The pra ctice of medic ine is deemed to occu r in the state the patient is located .  

Practit ioners provid ing medica l  ca re to patie nts located in N o rth Da kota a re su bject to t h e  l icensing a n d  

discipl i n a ry l aws of N orth Da kota a n d  m ust possess an a ctive N o rth Da kota l icense fo r the i r  profess ion.  

Ge n e ra l  Authority :  28-3 2-02, N DCC 

Statute I m pl e mented : 43-5 1-02 N D CC; 43-17, N DCC 

50-02-15-03 . Sta n d a rd of ca re a n d  profess io n a l  eth ics. Lice nsees a re h e l d  t o  t h e  s a m e  sta n d a rd o f  ca re 

a n d  s a m e  eth ica l  sta n d a rds whet h e r  pract ic ing tradit ional, in-person, medicine or te lemedici n e .  

The refo re, the fo l lowing apply i n  the co ntext of te lemedicin e :  

a )  Scope of practice.  P rofessiona l  ethica l  sta ndards require a l l  practitio n e rs to practice only i n  

a reas i n  wh ich t h ey have demonstrated competence, based on their  t ra i n i ng, a bi l ity a nd 



experience.  In  assess ing a l icensee's complia nce with this eth ica l requ i rement, 

cons iderat ion wi l l  be give n to boa rd cert ificatio n s  a n d  specia lty groups' telemed ici n e 

sta n d a rds .  

b)  Patient Licensee relationshipVerificat ion requ i re m ents . A l icensee pract icing te lemedicine 

m ust esta b l ish  a val id relationship with the patientpat ient- l ice nsee re l at ions h ip prio r  t o  the 

diagnosis a nd/o r  treatment o f  a pat i e nt.  A l icensee practic i ng te lemedic ine s h a l l  ve rify the 

ide ntity of the pat ient seeking ca re; a n d  d isc lose, and ens.ure the patient has the ability to 
veylfv, the identity a n d  l ice n s u re status of a ny l icensee provid i ng medica l  services to the 

patient.  The pat ient  m u st have t h e  a b i l ity to ve rify the ident ity a n d  l i ce n s u re status of a ny 
l i censee prov i d i ng te leme d i c i n e  services to t h e  pat i e nt.  

c ) Evaluations and eicaminations required to establish a pPatie nt-llicensee fRelation s h ip. 

Eva l u at ions a n d  exa m i natio n s .  Pr ior  to i n it i a l ly d iagnos ing or treat i ng a patient fo r a specific 

i l l ness or co n d it ion, a n  exa m i natio n o r  eva l u at ion m ust be perfo rm e d .  An exa m i n ation o r  

eva l u ation m ay be performed ent i rely th rough te lemed ici n e, if t h e  exa m i nation o r  

eva l u at ion is equ iva lent to a n  in-pe rso n  exa m i nat ion as d efi ned u n d e r  t h e  "Pat ie nt-Licensee 

relat i o n s h ip" . A video examination that utilizes appropriate diagnostic testing and use of 
peripherals that would be deemed necessary in a like in person examination or evaluation 
would meet this standard, as ·.vould an eicamination conducted with an appropriately 
licensed intervening health care provider, practicing within the scope of their profession, 
providing necessary physical findings to the licensee. An eicamination or e·,caluation that 
consists onlv of a static on line questionnaire or an audio conversation will not be consiaered 
to meet the standard of care. 

O n ce a l icensee co nducts an a cceptable  exa m i nat ion o r  eva l u ation, whether  i n -pe rson or by 

te lemedic ine, a n d  establ is hes a patient- l icensee re lation s h ip, s u bsequ e nt fo l low-up care 

may be provided as deemed appropriate by the l icensee, or by a prov ider  des ignated by the 

l icensee to act tempora ri ly i n  th e l i censee's a bse nce. If t h ree o r  m o re yea rs passes betwe e n  

t h e  i n it i a l  evaluat ion o r  exa m i n atio n a nd co n s istent ca re h a s  n ot been provided by the 

l i censee, a n ot h e r  exa m i nat ion  eva l u at ion  u nd e r  th i s  ru l e  m u st be con d u cted prior  to  

a d d it iona l  d i agn osis and o r  t reat m e nt . 

It is recognized that in certain types of telemedicine utilizing asynchronous store and 
forward technolog·; or electronic monitoring, such as tele radiology or ICU monitoring, it is 
not medica l ly n ecessary for an i n d epe n d e nt exa m i nation of the pat i e nt to be performed i n  

certa i n  types of te lemedic i n e  t h at u t i l ize asyn c h ronous store-a nd-fo rward tec h n o l ogy or  
electro n is mon ito ring such as te lerad io logy or e lectro n ic  I CU m o n itor ing.7 

d) Medica l  records.  Licensees pra ctic ing te lemedic ine a re s u bject to a l l  North D a kota laws 

govern i ng the adequacy of medica l  records a nd the provis ion of medical  reco rds to the 

patient and other  med ica l providers treat ing the patient.  Thus, a ny provider t re at i ng a 

pat ient via te l e m e d ic ine m ust m a i nt a i n  a d equate m ed i c a l  reco rds fo r each e n cou nter that 

a re ava i lab le  to th e pat i ent a nd oth e r  providers .  

e)  Lice nsees m u st have the a bi l ity to m a ke appropriate refe rra ls  of pat ie nts not a m e n a ble to 
d i agnosis o r  complete treatment th rough a te lemedic ine e n counter, i nclu d i ng those 

pat ie nts in need of emergent ca re, or compleme ntary i n -pers o n  ca re .  

G e n e ra l  Autho rity : 28-3 2-02, N DCC 



Statute I m pl e mented : 43-17-3 1, N DCC 

50-02-15-04. Prescribing. A l icensee who has pe rformed a telemedicine exa m i nation o r  eva l u ation 

meet ing the requ ireme nts of this chapter may prescribe med ications accord i ng to the l i ce nsee's 

profess iona l  d iscretion a n d  ju dgm e nt, with o n e  exception :  Licensees mav not prescribe opioids through 
a telemedicine encounter. Opioids m ay o n ly be prescri bed t h rough te lemedic ine if d o n e  so as a FDA 

approved med ication a s s isted treatment  (MAT) fo r opioid use d isorder.  Opio ids may not be prescri bed 

t h ro ugh a te lemedic ine e n co u nter for a ny oth er  pu rpose .  

Licensees who prescribe contro l led su bsta n ces, as defined by N o rth Dakota law, i n  

c ircu mstances a l lowed u nd e r  this  ru l e, m u st comply with a l l  state a n d  fed e ra l  laws rega rd i ng t h e  

prescr ib ing of contro l led s u bsta n ces, a n d  m ust pa rticipate in the N o rth Dakota Prescript ion D rug 

M o n itoring P rogra m .  

Genera l  Authority : 

Statute I m plemented : 

28-3 2 -02, N DCC 

19-02. 1-15 . 1, N D CC; 19-03 . 1-22.4, N D CC; 19-03 .5-09(2) ,  N DCC; 

43-17 I N DCC 
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December 4, 2 0 1 7  

The Honorable Bill Devlin 

� 

TELADOC. 

Chairman, Administrative Rules Committee 
North Dakota Legislative Assembly 
P.O.  Box 505 
Finley, North Dakota 5 8230-0505 

Dear Chainnan Devlin and members of the North Dakota Administrative Rules Committee: 

:ii- 2 Dc,L/ i_J 
APPENDIX I '\ J 

Teladoc appreciates this opportunity to provide its comments to the North Dakota Administrative 

Rules Committee on the proposed rules submitted by the North Dakota Board of Medicine 

("Board") relating to Telemedicine Services. Teladoc respects the role of the Board in 
considering the appropriate rules and clinical practice guidelines that are designed to be 

protective of public health and maintain high-quality care for patients. 

Teladoc has vast experience in telemed icine as it is the nation ' s first and largest telehealth 

platform, delivering on-demand healthcare anytime, anywhere, via mobile devices, a web-based 

portal, video and interactive audio. Teladoc provides services in all fifty states and has over 20.l  
million enrollees , who benefit from access to Teladoc 24 hours a day, seven days a week, 365 
days a year. After more than a decade of service and over 2.5 million telehealth visits, Teladoc 

has yet to be subject to a single malpractice claim . 

Teladoc has expressed its concerns with the North Dakota Board of Medicine's proposed rules 
under NDAC 50-02- 1 5  and specifically with NDAC 50-02-05-03 (c) entitled Evaluations and 
examinations required to establish a patient-licensee relationship, as follows: 

"Prior to initially diagnosing or treating a patient for a specific i l lness or 
condition, an examination or evaluation must be performed . An examination or 
evaluation may be performed entirely through telemedicine, if the examination is 
equivalent to an in-person examination. A video examination that utilizes 
appropriate diagnostic testing and use of peripherals that would be deemed 
necessary in a like in-person examination or evaluation would meet this standard, 
as would an examination conducted with an appropriately licensed intervening 
health care provider, practicing within the scope of their profession, providing 
necessary physical findings to the licensee. An examination or evaluation that 
consists only of a static online questionnaire or an audio conversation will not be 
considered to meet the standard of care." 

Teladoc' s primary concern with the above excerpted passage is that limiting the establishment of the patient licensee relationship to a video examination it is too restrictive and lacks evidentiary 
support. The language is too restrictive in the respect that it fails to include the use of interactive 
audio as a means of initially establishing the patient-licensee relationship . The efficacy of 
Telehealth utilizing interactive audio has been shown through peer-reviewed literature and also 

1 945 Lakepointe Dr, Lewisville, TX 75057 
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seems t o  be conceived o f  b y  the North Dakota State Legislature in its recent passage of NDCC § 
26 . 1 -36-09. l 5 (g) , which defines telehealth as follows: 

g.  "Te lehea l th" : 
{ l )  Means the use of interactive audio, video, or other teleconununications 
technology that is used by a health care provider or health care facility at a 
distant site to del iver health services at an originating site and that is 
delivered over a secure connection that compl ies with the requirements of 
state and federal laws. 
(2) Includes the use of electronic media for consultation relating to the 
health care diagnosis or treatment of a patient in real time or through the 
use of store-and-forward teclmology. 
(3) Does not include the use of audio-only telephone, electronic mail, or 
facsimile transmissions. 

NDCC § 26. 1 -36-09. 1 5  includes within its definition "interactive aud io" as a method of delivery 
of Telehealth services that all health insurance plans must cover in the State of North Dakota. 
The North Dakota Board of Medicine's  decision to exclude interactive audio as a means of 
establishing a patient-licensee relationship has not been supported by any evidentiary finding, 
identified health care concern or any peer-reviewed literature that supports the necessity for 
video as a component in establishing the patient-licensee relationship in every telemedicine visit. 
Rather than providing any evidentiary basis for the necessity of a video component at the initial 
stage, the Board seems to have arbitrarily excluded interactive audio in the proposed rule. 
Teladoc submits the following amendment to 5 0-02-05-03 for the Administrative Rules 
Committee's  consideration that tracks with best practices on telemedicine policy throughout the 
country: 

c) Evaluations and examinations required to establish a patient-license 
relationship. Prior to initially diagnosing or treating a patient for a specific illness 
or condition, an examination or evaluation must be performed. An examination 
or evaluation may be performed entirely through telemedicine, if the examination 
or evaluation is equivalent to an in-person examination. A video examination that 
utilizes appropriate diagnostic testing and use of peripherals that would be 
deemed necessary in a like in-person examination or evaluation would meet this 
standard, the use of interactive audio with asynchronous store and forward 
technology or audio-video, at the professional discretion of the physician, would 
meet this standard as would an examination conducted with an appropriately 
licensed intervening health care provider, practicing with the scope of their 
profession, providing necessary physical findings to the licensee. An examination 
or evaluation that consists only of a static online questionnaire or an audio 
conversation "in isolation" will not be considered to meet the standard of care. 

It seems almost an absurdity to assume that a North Dakota licensed physician would perform a 
Telemedicine visit or provide an examination or evaluation by Telemedicine without having the 
appropriate information available to the licensee, as the circumstances dictate. In this way, 

1 945 Lakepointe Dr, Lewisvilje, TX 75057 
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Teladoc suggests that the restrictive language in the proposed rule usurps the l icensee's  

discretion and replaces it with an arbitrary rule that excludes another method of delivery of 
telemedicine services. 

It is also important to recognize that North Dakota is a largely rural state and individuals that 
reside in areas with limited access to broadband or high-speed telecommunications services may 
not be able to obtain telemedicine services due to their inability to utilize a video platform . 
Furthe1more, certain individuals that are seeking care by telemedicine may also prefer a 
telehealth visit established by interactive audio, for example, over video. There has been 
significant use of telemedicine in the field of telemental health, telepsychiatry or telebehavioral 
health ("telemental health") . Telemental health services are uti i ized effectively in the treatment 
of various types of mental health disorders including anxiety, agoraphobia, substance abuse, and 
PTSD. Many patients may have issues with receiving treatment for such disorders due to 
perceived stigmas and may be more inclined to seek to treatment through telemedicine. Some 

telemental health patients may even prefer to initiate a telemedicine visit by interactive audio 
rather than through video. Consequently, the Board ' s restrictive rules for establishing the 

patient-licensee relationship, potentially excluding interactive audio, may leave many North 
Dakotans without access to care that is not available to them due to the unavailability of 
broadband internet services or care with which they are comfortable. 

Telemedicine is a potential solution to issues related to healthcare access in communities that 
lack sufficient facilities and/or practitioners to address their needs locally. A small town in 
North Dakota may not have a hospital or physician available to address an identified health care 
need. Having widely accepted technologies, such as interactive audio, available to a licensee in 
providing telemedicine to North Dakota patients seems to be a reasonable goal for North Dakota 
and this Administrative Rules Committee. Utilizing technology specific language will almost 
certainly limit the availability and access to telemedicine of North Dakotans, which will 
disproportionately fall on those in rural communities where Telemedicine would have its most 
beneficial application. 

Any alleged concerns that licensees would practice telemedicine in a substandard manner should 
be offset by the Board's  authority to review a licensee practicing telemedicine in North Dakota 
and discipline such an individual for a violation of the appropriate standard of care. Just as the 
board disciplines licensees practicing traditional, in-person medicine. In fact, many states policy 
on telehealth is nothing more than a statement that Licensees are held to the same standard of 
care and [the] same ethical standards . . .  " while practicing Telemedicine as those practicing 
"traditional, in-person medicine" and nothing more . 

Teladoc encourages the use of technology neutral language that will allow for future 
development and innovation in the field of telemedicine . Teladoc also points to a potential 
conflict with the legislative intent of NDCC 26. 1 -36-09. 1 5  in providing for telehealth services, 
including interactive audio, where the proposed administrative rule restricts the provision of 
telehealth services by interactive audio. Pursuant to NDCC 28-32- 1 8 ,  there has been no showing 
by the Board of Medicine that it has fully considered the multiple comments that it received 

1 945 Lakepointe Dr, Lewisville, TX 75057 
P (21 4) 302-5200 I F (972) 661 -2312 I Teladoc.com 



TELADOC . 
requesting that the Board include interactive audio as a means of establishing the patient-licensee 
relationship . Finally, there does not appear in the record any substantive discussion as to the 
board 's analysis in restricting the establishment of the patient-licensee relationship to a video 
examination . The Board ' s  restricting the establishment of the patient-licensee relationship to a 
video examination is arbitrary and, accordingly, this Administrative Rules Committee should 
either amend NDAC 5 0-02-05-03 (c), as suggested herein or strike the language in the first 
paragraph of NDAC 50-02-05-03(c) appearing after the sentence "An examination or evaluation 
may be performed entirely through telemedicine, if the examination or evaluation is equivalent to 
an in-person examination ." 

Teladoc appreciates the opportunity to comment on the proposed regulations. If you need more 
information or have any questions, please do not hesitate to contact me at (434) 841 -37 1 6. 

cc: Senator Nicole Poolman, Vice Chair 
Representative Randy Boehning 
Representative Joshua A. Boschee 
Representative Kim Koppelman 
Representative Scott Louser 
Representative Brandy Pyle 
Representative Mary Schneider 
Representative Jay Seibel 
Representative Nathan Toman 
Representative Robin Weisz 
Senator Howard Anderson, Jr. 
Senator Kelly Armstrong 
Senator Ralph Kilzer 
Senator Jerry Klein 
Senator Scott Meyer 
Senator David Rust 

Best Regards, 

Claudia Tucker 
Vice President Government Affairs 
Teladoc 

1 945 Lakepointe Dr, Lewisville, TX 75057 

P (21 4)  302-5200 I F (972) 661-231 2 I Teladoc.com 
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November 29, 20 1 7  

Administrative Rules Committee 

6229 Boone Bouleva rd, Suite 260, Vienna VA 221 82 • 800.878.4403 • AflergyAst/1maNetwork.org 

c/o Vonette Joy Richter, Code Reviser 
Legis lative Counc i l 
600 East Boulevard A venue 
B i smarck, North Dakota 5 8505-03 60 

Dear Chairman Devl in  and members of the Administrative Ru les Committee: 

On behalf of Al lergy & Asthma Network, I respectfully request draft regu lat ion 5 0-02- 1 5  be reconsidered due 
to concerns about the regu lati on ' s potential negative impact on patients and health care in North Dakota. We 
previously submitted comment to the Board of Med icine requesting an amendment of the draft regulation to 
e l iminate restrictive language and expand care options while preserving patient safety. 

High-qual ity telemedicine is an important part of a modern and efficient healthcare system , and Allergy & 
Asthma Network is committed to working with pol icymakers to develop legislation and regu lations that 
appropriately balance patient safety and access to treatment. 

If you have any questions or need more information, please contact me or our Director of Advocacy, 
Charmayne Anderson at 703-64 1 -9595 . We apprec iate your service and consideration. 

Sincerely, 

Tonya A. Winders 
President and CEO 

Attachment: Letter to North Dakota Board of Med icine 



8229 Boone Boulevard, Suite 260, Vienna VA 221 82 · 800.878.4403 · Al/ergyAsthmaNetwork.org 

October 9, 20 1 7  

North Dakota Board of Medicine 
4 1 8  E. Broadway Avenue, Suite 1 2  
Bismarck, North Dakota 5 8 5 0 1  

Re: Proposed rules perta ining t o  tclemedicine 

Dear Members of the North Dakota Board of Med icine: 

Allergy & Asthma Network supports telemed icine legislation and regulations that maximize al lowable 
technologies and enable patients to have greater access to high-qual ity care. As the leading national nonprofit 
dedicated to protecting and improving the health of people with asthma, al lergies and related conditions, we 
believe progressive po l icies regard ing telemedicine are essential to fulfi ll ing that goal. 

In its current form, proposed regulation 50-02- 1 5  inhibits North Dakotans abi l ity to uti lize telemedicine services 
for affordable, convenient care by including a medically-unnecessary provision req uiring the use of audio-visual 
te:;hnology to establish a patient-l icense relationship. A high-speed Internet connection is needed to support 
streaming video, and many North Dakotans lack access to such broadband Internet service. 

Physicians who del iver care through telemedicine should be held to the same standards as they would be if they 
were treating a patient in an office. Many patients who suffer from allergies, especially those with al lergy-related 
skin conditions, would benefit from greater and more convenient access to a physician. For patients with chronic 
respiratory conditions l ike asthma and COPD, telemedicine would be an effective way to provide disease 
education and improved disease management. This is patiicularly true in North Dakota' s many rural areas, where 
visiting a physician' s office could requ ire traveling lengthy distances through adverse weather cond itions. 

We bel ieve telemedicine functions as a complement to existing healthcare resources by increasing access to 
affordable medical treatment. Allergic reactions and related conditions can occur at any time, and patients should 
have the option to pursue treatment through telemed icine rather than travel ing to  a hosp ital 's emergency room in 
the m iddle of the night. 

We respectfully request that the Board remove the audio-visual mandate from the proposed regulation. Thank you 
for your attention to this matter. 

Sincerely, 

Tonya Winders 

President and CEO 



� The ERISA I n d u stry Co m m ittee 
Driven By and For Large Employers 
1 4 0 0  L S t r e e t.  N W . S u i te 3 5 0, W a s h i ng t o n .  D C  2 0 0 0 5  

December 4 ,  20 1 7  

Administrative Rules Committee 
North Dakota Legislative Counci l 
600 E. Boulevard Ave. 
B ismarck, ND 58505-03 60 

-:\t-2- � � Sb 
APPENDIX K 

( 2 0 2 )  7 8 9 - 1 4 0 0  w w w . e ri c .  o rq 
Adam Gre a t h o use,  H e a lth Pol icy Asso cia te  

RE: Comment on Proposed Telemedicine Ru les for December 5 ,  20 1 7  Administrative Ru les Committee 
Meeting 

Delivered via email to vrichter@J1d.gov 

Dear Chairman Devlin and Members of the Administrative Rules Committee: 

On behalf of The ERISA Industry Committee (ERIC), thank you for accepting input from interested stakeholders 
as you consider the North Dakota Board of Med icine ' s proposed rules regard ing telemedicine. ERI C is the only 
national association that advocates exclusively for large employers on health, retirement, and compensation public 
pol icies at the federal,  state, and local levels . We speak in one voice for our members on their benefit and 
compensation interests, including many members with employees and ret irees in North Dakota. 

As plan sponsors, our members strive to provide the best health care possible to their employees, retirees, and 
families at an affordable cost . At ERIC, we seek to enhance our members' ability to provide high-qual ity, 
affordable health care, and we recognize the s ignificant opportunity provided by telemed icine to modernize health 
care de l ivery and improve access to quality med ical care for workers and their dependents . Telemed icine 
m inim izes the time spent attending a health care provider visit, making telehealth a great value to working 
parents, caregivers, and others struggl ing to ba lance work and family demands. It also provides access to care for 
rural and urban underserved populations , reti rees, the elderly, disabled employees, and those with language 
barriers, chronic conditions, or transportation barriers that may otherwise not have access to care . 

We applaud the Board of Medicine ' s proposed rules providing for the same standard of care for telemedicine 
visits as for those conducted in-person and for perm itting the patient-licensee relationship to be established via 
telemed icine. The benefits of telemedic ine will be greatly d im inished if it can only be used by those with 
preexisting patient-licensee relationships . For example, many people that have recently moved for work, college 
students, those in need of a specialist, or those that have never been to a health care provider would not be able to 
util ize telemedicine services if a preexisting relationship was required . 

In Proposed Rule 50-02-05-03 ,  however, to establ ish a patient- licensee relationship via telemedic ine, the mode of 
delivery must be by video examination, even though the Board ' s  proposed telemedicine definition includes 
"asynchronous store-and-forward technol ogies ."  We encourage you to send these rules back to the Board to 
reconsider the restrictive video requirement to estab l ish the patient-licensee relationship . The State Legislature 
defined telehealth in 20 1 5  as "the use of interactive audio, video, or other communications techno logy that is used 

ERIC is the only n ationa l association that advocates exclusively for large employers on h ea l th,  retirement, 
and compensation public policies at the federa l,  state, and loca l  levels. 



by a health care prov ider or health care faci l ity at a d istant site to deliver health services at an originating site . . . .  " 
At ERIC, we support technology-neutral requirements in telemedicine regu lations because restrictive 
requirements create a barrier to access--especial ly in rural areas where a significant proportion of the population 
lacks access to a fast, rel iable internet connection capab le of two-way audio-v ideo communication. 

We bel ieve that it should be with in the health care provider' s professional judgment to determine if a telemedicine 
visit wi l l  meet the requisite standard of care and what type of technology is appropriate to establ ish a relationship 
w ith a certain pat ient . Additional ly, restrictive technology requirements prevent new forms of telemedicine 
technology, which are ever-evolving, from being quickly implemented.  Patients shou ld not be prevented from 
using telemedicine solely because they lack the capability to comm unicate with a provider via v ideo .  We request 
that the Board of Medicine consider a l low ing interactive audio in conjunction with asynchronous store-and­
forward technology to be used to establish the patient-licensee relatio nship . 

Thank you for accepting our input on this rule. ERIC is pleased to represent large employers with the goal of 
ensuring telemedicine benefits are accessible for millions of workers, ret i rees , and their families. If you have any 
questions concerning our written testimony, or if we can be of further ass i stance , please contact Adam Greathouse 
at agreathouse@eric.org or 202-627- 1 9 14 .  

Sincerely, 

/ .. ij1o £-p [ -'i (i� 
; 

Adam J. Greathouse 
Health Po l icy Associate 
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Real Possibi lities in  

North Da kota 

Dece m b e r  1, 2017 

VIA EMAIL 

North Da kota Administrative Ru les Com m ittee 

600 East Bou levard Avenue 
Bismarck, N D  58505-0360 

107 W. Main Avenue, # 1 25 ; Bismarck, ND 58501 
1 -866-554-5383 [ Fax: 701 -255-2242 • TTY: 1 -877-434-7598 
aarp.org/nd i aarpnd@aarp.org ! twitter: @MRP _ND 
facebook.com/ AARPND 

Dear Cha i rman Devl in and Members of the Committee :  

We a ppreciate the efforts of both the Committee and the North Dakota Board of Medicin e to  
safely regulate telemedicine in the state. On behalf  of AARP North Dakota and o u r  
approximately 86,000 members in the state, AARP respectfu lly requests the Committee reject 

the proposed telemedicine regulations before you In order that Chapter 50-02-15 may be 
am e nded to remove restrictive techno logy req uirements in  Rule 50-02-05-03. 

Th e increased attention directed toward te lemed icine is understandable. As a new, promising 
tool for del ivering care, it holds tremendous potential to el iminate barriers that h i nd er efforts 

to provide treatment and care. This is true not only for residents in rural a n d  med ically 
underserved areas but for patients across the state who have Issues with mobility and travel .  
AARP bel ieves th at telemediclne offers an option for coordinating and obtaining h igh-qual ity 
care that is practical, afford ab le and effective, as not every medical condition warrants an 

ard uous trip to an office, urgent care clinic or hospital emergency room. 

Expanding the use of telemedicine can help ind ividua ls and family caregivers a ccess health care 
and long-term services and supports i n  new ways, al lowing i nd ividuals to live independently in 
their homes and com m u n ities and making it easier for family caregivers, many of whom work 
full  time, to care for th eir loved ones. When one takes into account that in North Dakota there 
are app roximately 62, 100 family caregivers providing $860 million in unpaid care for their loved 
ones, telemedlcine can play a mean ingfu l  role in  helping not on ly patients, but a lso family 

ca regivers who oftentimes are providing the bulk of that patient's care. 

APPENDIX L 

This proposal, as currently drafted, has potential to impede access to healthca re via 
telem edicine for patients, as welt as their family ca regivers, across North Dakota due to the 
req uirement that the patient-provider relationship be establ ished via video examination. Such a 
move would inappropriately reduce patient access to care and would represent North Dakota 
swimming aga inst the nationa l  current of states expanding, not restricting, access to 

telemediclne.  



Please let us know if you need us to submit additiona l  correspondence or p rovide testi mony on 
this matter, o r  other ways we can demonstrate our view on this important iss u e .  

Kind rega rds, 

Josh Askvig 

State Director 
AARP North Dakota 

cc: Executive Secretary Bonnie Storbakken, North Dakota Board of Medicine 
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Un ited Sp in a l  
Association 
www.unitedspi na l .org __________________________________ _ 

Dece m b e r  4, 2017 

Ad m i n istrative Ru les Com m itte e  c/o 

Von ette J oy R ichter, Attorney at Law 

Legislative Cou nci l  

600 E.  Bou leva rd Ave .  
Bismarck, N D  58 505 -03 60 

Dea r Chairman Devl in a n d  m e m b e rs of the Admin istrative Ru les Com m ittee :  

Please s e e  the e nclosed letter from t h e  U n ited Spina l Association to the Board o f  M edicine in  which w e  requested a n  

a me ndment to draft regu lat ion 50-0 2-15 as  i t  pertains t o  t h e  u s e  of tele med ici ne i n  N ort h  Dakota. This request was not 

cons idered favorab ly, and U nited Spinal Association remains  concerned about the  restrictive natu re of these regu lat ions 

a n d  the ir i mpa ct on patients across North Da kota, in particu lar  those with sp ina l  co rd i nj u ries a n d  disorders.  North 

Da kota is a heav i ly rural state with many residents who l ack access to broadband, and the pra ctica l effect of the Boa rd's 

proposed regu lations wou ld be to e l iminate the use of telemedicine for a vast m ajority of th e state's residents. 

We ask that you consider the i mportance of telemedicine and its abi l ity to improve a ccess to healthcare for individu a ls 

with spinal  cord inju ries a n d  other types of phys ica l disabi lities, and al l  North D a kota patients, as you a ssess these 

proposed regu lat ions.  

While it is im porta nt that te lemedici n e  providers be regu lated to protect the pu b l ic, it is e q u a lly important that policies 
not be designed to imped e a ccess. With the requ ested a mendments, the state's te le medici ne regu lations would ens u re 

that North Dakotans have greater access to medica l ca re fro m provid e rs who comply with fed e ra l  a n d  state 

requirements. If you have any quest ions, please d o  not hes itate to conta ct Jasey Carden as, Senior Po l icy Associate, 

at jca rdenas@u nitedspinal .org o r  (202) 556-207 6, x7 104. 

S incere ly, 

Alexandra Bennewith, MPA 
Vice President, Government Relations 

1 2 0 - 3 4  Q U E E N S  B LV D .  S U I T E  3 2 0  · K E W  G A R D E N S , NY 1 1 4 1 5  • 800 . 4 0 4 . 2 89 8  



Un ited Spin a l  
A s s o ciation 
1N'Nw.u n ite<lspl n<:l .org ____ _________ _ 

October 13,  2017 

North Da kota Board of M ed ic i ne 

4 18 E B roadway Ave, Su ite 12 
B isma rck, N D  58501 

Re:  Chapter 50-02-15 and t h e  use of te lemed ic ine 

Dear M embers of the Board : 

U n ited Sp i na l Association w rites to submit  pu b l ic  com me nts requ esti ng that that t h e  la ngu age i n  draft regulation 

Cha pter 50-02-15 be a me nded . We u nde rsta nd the fo rma l  comment pe riod has just passed, but we h o pe that ou r 

orga nization's views wi l l  be cons ide red at the boa rd m eeting next week as you take u p  the issue of telemedicine.  
Specifical ly, amending the restrictive language ca rvi ng out a l lowa ble  tech nology in te lemedicine will a l low the state of 

N orth Dakota to maxi m ize expanded access to healthcare for people with disabi lities th rough telemed ici ne.  United 

Spin a l  Association su pports pu b l ic pol icies to promote a n d  im p rove the qual ity of l ife for i nd ividu a ls with spinal cord 

i nj u ries a nd d iseases . 

U n ited Spina l  Association is the la rgest d isabi lity- led n ational  non-profit orga nization fou nded by pa ra lyzed veterans i n  
1946 a nd has since provided service progra m s  a n d advocacy to improve the qua l ity o f  l ife o f  those across t h e  life span 

l iving with spina l  cord i nj u ries and d iso rde rs (SCl/D ) such as m u ltiple s c le ros is, a myotrophic  latera l scle rosis (ALS), post­

pol io synd ro m e  and spina bifida .  U n ited Sp ina l  represe nts over one mil l ion individu a ls with sp ina l cord inj u ries and 
d isorders, ove r 50 cha pters, ove r 100 re h a b i l itation hosp ita l members a n d  close to 200 support grou ps nationwide.  

Throughout its h istory, U n ited Spinal  Associat ion has  d evoted its energies, ta le nts a nd programs to improving the qua l ity 
of l ife for these Ame rica ns and for adva n c ing the i r  inde pe nde nce . U nited Spinal  Associat ion is a lso a VA-recogn ized 

vete ra ns service orga nization (VSO) servi ng vete ra ns with d isab i l it ies of all kinds . 

U n ited S pina l Association respectfu l ly requ ests the Com m ittee amend d raft Ch a pter 50-02- 15 to i nsert language in 
Sect ion 3. Su bsection (c) to exp l icit ly a l low the use of video in establish ing the physicia n-patient re lationship.  The 
cu rrent req u irement for aud io-v isua l connections in  esta bl ish i ng this relations hip  cre ates a ba rrier  to a ccess and 
re moves another ave nue fo r  ind iv idu a ls with disa bil it ies to obta in qu ality intervention via  telemed icine. 

Te lemedicine is a va lu a b le tool for meet i ng the needs of North Dakota ns, pa rt icu larly those with disabilit ies, and U nited 

Sp ina l Assoc iat ion strongly su pports technology-n e utral telemedicine regu lations for the pu rpose of improving public 

access to high-qua l ity health care. For peo ple in rura l  a re as a nd those living with spina l  cord inju ries or other phys ic a l  

d isabi l ities, obta in ing in-person care ca n be a d ifficult process.  

W h ile it i s  im porta nt that telemedici n e  providers be regu lated to protect the pu blic, it is eq u a l ly i mportant that policies 

n ot be d es ign ed to impede access. With the requ ested a mendments, the state's telemedicine regu lations wou ld ensu re 
t h at N o rth  Da kotans h ave greate r access to m ed ica l ca re from p rovide rs that comp ly with federa l and  state 

require m e nts . If you have a ny questions, please do n ot hesitate to conta ct Jasey Ca rd e n as, Se n io r Policy Associate, at 

jcardenas@unitedspina l .org or ( 202) 556-207 6, x7 104. 

Sincere ly, l 
�� Benfe� . MPA 

Vice P res id e nt, G ove rn ment Re lat ions 

1 2 0· 3 4  Q U E E N S  B L V D.  S U I T E  3 2 0  · K E W  G A R D E N S ,  NY 1 1 4 1 5  • 800 . 4 0 4 . 2 8 9 8  



Bonnie Storbakken 

From: 
Sent: 
To: 
Subject: 

s� ci094 ' lei I \9 

Etheri ngton, Rosa l ie  R. < retherington@ nd.gov> 

Monday, December 4, 201 7 7:09 PM 
Bonnie Sto rbakken 

Regu latory Rules Committee NDBOM 

M s .  Storba kken a n d  m e m b e rs of the Regu l ato ry Ru les Com m ittee 

I write to you with concern regard i n g  the d ecision to n ot a l low te lemedic ine p rescri b i n g  fo r suboxone or 

b u prenorp h i n e .  These med icat ions a re effective in med ication assisted treatment of o p ioid use 

d isorders.  The fact that t h e  boa rd h a s  chosen to be eve n more restrictive than the cu rrent federa l  ru les th at 

a l low te lemedici n e  prescrib i n g  after an in-person exa m i n ation is e l im inat ing this choice of treatment for rural  

North Da kotans.  

There a re o n ly 65 p ractici n g  psych i atr ists i n  North D a kota .  This  smal l  n u mber of physici a n s  coupled with ou r 

fro nti e r  a n d  rura l  cou nties, p l u s  the d i sta n ce necess a ry fo r patie nts to travel, e l i m i n ates the poss ibi l ity for use 

of these effective medications .  The p u b l ic behavioral  hea lth system se rves more than 10,000 North Dakota n's 

per year, m a n y  of whom suffer from severe su bstance use d isord e rs .  To maxi m ize a ccess to needed ca re we 

rely on te lemedici n e  for prescri b i n g  a n d  cou nse l ing .  The l im it ing of these medicat ions  for use in tele m e d icine 

wi l l  a d ve rse ly affect o u r  cl i ents, some of the poorest and most vu lnera b l e  citizens of o u r  state . 

Th a n k  you for you r attentio n  to t h i s  m atte r a n d  co ns ideration of b ring ing th is  forwa rd to the board . 

Rosa l ie  Eth er ingto n, P h D  

Chief C l i n i cs Office r, OHS H u m a n  Service Centers 

S u p e rinte n d e nt, N orth Da kota State Hospita l 

ret h e ri ngto n (a) n d  .gov 
701-253-3964 
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Bonnie Storbakken 

From: 

Sent: 

To: 
Subject: 

Fol l ow Up Flag: 

Flag Status: 

- I nfo- Dept. of Health < health@ nd .gov> 

Thu rsday, December 1 4, 20 1 7  1 :53 P M  

Bonnie Storbakken 

FW: I nc ident# 1 050239 - North Dakota State Portal I nqu i ry forwarded from the Service 

Desk 

F lag fo r fol low u p  

F lagged 

T h e  ! T D  Service Desk fo rwa rd ed th is to the State Hea lth D e p a rtm e nt .  

Lo n d a  

From: ITD Se rvice Desk 

Sent: Thu rsday, December 14, 2017 12 :48 PM 

To : - I nfo-Dept. of Hea lth <hea lth @nd .gov> 

Subject: I n c id e nt# 1050239 - North D a kota State Porta l  I nqu iry fo rwa rd e d  from the Service Desk 

Hel lo Health , Dept. of, 

P lease respond to the i nquiry that was submitted from the 'Contact Us' form on the State Portal site. If your agency is 
unable to fulfi l l  th is inquiry please contact the Service Desk. 

Name: C hase Larson 
Email: c larson @evis ! t .com 

Description:  
Contact U s  inquiry 

To whom it may concern, 

My name is Chase La rson and as Di rector of Marketing, I speak on behalf  of the national  tel emedicine company eVisit. 

We wou ld  l ike to formally sta nd with the North Dakota Board of Medicine and their proposed rule that would require an i n-person 

visit for a patient's first telemedicine appointment. 

As a n  entity offering telemedicine to hundreds of thousands of patients, we have seen great success when the i nitial doctor-patient 
relationship has had the adequate opportunity to foster trust, care and accu racy. Though this may requ ire m ore time and effort 

u pfront, we know this i nvestment pays great dividends over the d u ration of the virtua l ly administered healthca re. In the end, more 
adoption comes as a result and those in the more rural reaches of the state a re afforded greater access. 

The Boa rd of M edicine has our fu l l  support in this endeavor. Please let eVisit know if we can offer anything additional in the effort to 
p rovide North Dakota residents the best healthcare experience possible.  

Best rega rds, 

Chase La rson 
c la rson @ evis i t .com 
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Bonnie Storbakken 

From: 

Sent: 
To: 
Cc: 
Subject: 

M a u reen's information 

Hirsch, Rob in  A. < rhirsch@ nd.gov> 

Wednesday, November 1 5, 201 7  1 0: 1 8 AM 
Bonnie Storbakken 

ldeke r, M aureen; Sh ropsh i re, K imberly 
Maureen's info 

She  was asking a bout the "branching a l go rithm" q uestio nna ire vs a "state" q uestionna ire 

Maureen ldeker RN, BSN, MBA 
System Director of Tele health 
Essentia Health 
Holy Trinity Hospital 
115 West Second Street, Gracevi l le, MN 56240 

C: 218-371-0596 

ma u 1· e e 1 1 . i d e k e 1· (cJ es s e n  t ia h e 2  I th  . o rn 

Tha nks ! 

V -?' · ?(. I / "vtJ?.f9.d//? 0'7;i/-'..,<U!4? 
H u m a n  Resource Officer 
I nformation Technology Dept. 
4201 Normandy Street 
Bismarck, ND 58503-1324 

701.328.3 175 

r h i rsch iW n d .gov 
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Bonnie Sto rba kken 

From: Tufte, Mylynn K. < mylynntufte@nd.gov > 

Tuesday, December 1 9, 201 7 1 1  : 1 7  AM 

Tufte, Mylyn n K. 
Sent: 
To: 
Subject: H I PAA guidance related to o pioid crisis - N ew Resource 

Th i s  wa s rece n t ly sha red  fro m o u r  Regio n a l  Fed e ra l p a rt n e r s .  I b e l ieve t h i s  to be e n co u ra g i n g  in l ight  o f  o u r  exp a n s i o n  o f  

m e d ic a t i o n  a s s i sted treat m e n t  (MAT) a n d  t e l e m e d i c i n e  o p tio n s .  

Ha p py H o l i d ays,  

�;J 1 1 lvnn I •  

"'""" I-1 1-l S h igh l ights O ffice  :fo r Civ i l  Rights ' o n go i n g  res p o nse  to the o p i o i d  cr is is ,  wh i l e  implementing the 
21 s i  Century Cu res Act 
The U.S .  Department of Health and Human Services (HHS), Office for Civil Rights (OCR) Loda\· launc hed an 
array of new tools and initiatives in response to the opioid crisis, while implementing the 2 1 st Century Cures 
Act (Public Law 1 1 4-25 5) .  OCR continues its work to ensure that patients and their family members can get 
the information they need to prevent and address emergency situations, such as an opioid overdose or mental 
health crisis.  At the same time, these tools and initiatives also fulfill requirements of the 2 1 st Century Cures Act 
to ensure that the healthcare sector, researchers, patients, and their families understand how the Health 
Insurance Portability and Accountability Act (HIP AA) protects privacy and helps improve health and healthcare 
nationwide. 

Highlights of these actions include: 

• Two new HIP AA webpages focused on information related to mental and behavioral health, one for 

professionals and another for consumers. These webpages reorganize existing guidance to make it more 

user-friendly and provide a one-stop resource for our new guidance and materials.  This guidance is an 

important step forward in clarifying the circumstances under which HIP AA permits a covered entity to 

disclose information to family members and caregivers. 

o For consumers : h t  t l)s ://\\W\V . hhs.  • . .rnv/h ipaa/ l'o r- i ncl i v  i d u a l s 'menta l - l1eal  th/ i  nclcx .  h tml  
o For professionals: ht tps ://YVW\v. l1l1s . 2.o v/hi  paa/l(.1 r-o rofess i o na l s/s 1Jcc ia l - topics/menta l ­

heal  th/i nclex . htm l 

• These webpages contain new HIP AA guidance on sharing information related to mental health and 

substance use disorder treatment with a patient's family, friends and others involved in the patient's care 

or payment for care. The new information includes: a package of fact sheets; an infographic; decision 

charts, including materials specifically tailored to the parents of children who have a mental health 
condition; and scenarios that address sharing information when an individual experiences an opioid 

overdose. 
• New collaboration with partner agencies within HHS to identify and develop model programs and 

materials for training healthcare providers, patients, and their families regarding permitted uses and 

disclosures of the protected health information of patients seeking or undergoing mental health or  
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substance use disorder treatment, and to develop a plan to share the programs and materials with 

professionals and consumers. 
o Updated guidance on HIP AA and research, as called for in the Cures Act: 

hnns : ,'/\\ww. hhs .  �o ' /h i naa/L'o r- o ro less i  ona l sispcc ia I - ton i cs/mcnta l -hea I t h.' i nck.'\ . ht rn I 
• Launch of a working group to study and report on the uses and disclosures under HIP AA of protected 

health information for research purposes. The working group will include representatives from relevant 

federal agencies as well as researchers, patients, healthcare providers, and experts in healthcare privacy, 

security, and technology . The working group will release a report addressing whether uses and 

disclosures of PHI for research purposes should be modified to facilitate research while protecting 
individuals' privacy rights. 

For additional information on HIP AA, visit:  https ://mnv.hhs . C'.ov/h iDaa/ 

:J\/fy{ynn Tiifte, )\'l 'B.Jl, :MSD\'l , 'BS:W 
S ta te Health Officer 
North Dakota Department of Health 
600 E. Boulevard A ve.  Dept. 301 
Bismarck, ND 58505 
W: 701 -328-2 3 72 
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TO: 
FROM: 

1 f! { 1 cr 

MEMORANDUM 

North Dakota Rural Health Learning Collaborative State Team 

Sonia Pandit, Senior Pol icy Analyst 

SUBJECT: Teleprescribing for Controlled Substances, Including Drugs for Opioid Add iction 
Treatment 

DATE: December I ,  20 1 7  
CC: Lauren B lock, Program D irector; Sandra Wilkniss, Program Director 

This memo responds to a request from the N01ih Dakota state team regard ing examples of states that 
allow providers to prescribe controlled substances , includ ing drugs used for medication-assisted treatment 
(MAT) such as buprenorphine, via telemedicine. 

State Law Landscape 
The ability of providers to prescribe controlled substances via telemedi cine varies among states. While 
some states expl icitly prohib it the prescribing of controlled substances via telemedicine, there are other 
states that allow it, are silent, or provide specific conditions for allowance or prohibition (e.g. , cannot be 
used i n  connection with treatment of chronic nonmalignant pain) . Furthermore, some state laws describe 
specific teleprescribing standards whereas others defer to the state B oards of Medicine. 

Delaware 
This year, Delaware implemented a regu lation al lowing opioid prescrib ing via telemedicine for addiction 
treatment programs offering MAT that have received a Division of Substance Abuse and Mental Health 
waiver to use telemedicine through the Division' s l icensure or renewal process . Attached is a copy of the 
proposed regulation. Relevant language regarding telemedicine is on page 23 and below: 

Ohio 

"No opioid prescribing is permitted via telemedicine with the exception of addiction treatment 
programs offering medication assisted treatment that have received a Division of Substance 
Abuse and Mental Health (DSAMH) waiver to use telemedicine through DSAMH's licensure or 
renewal process as outlined in 1 6  DE Admin. Code 600 1 Substance Abuse Facility Licensing 
Standards Sec. 4. 1 5 .  All other controlled substance prescribing util izing telemedicine is held to 
the same standards of care and requisite practice as prescribing for in-person visits. "  

This year, the Ohio Medical Board adopted new rules for telemedicine prescribing of drugs and controlled 
substances, al lowing providers to prescribe drugs via telemedicine without conducting an in-person 
examination. Effective March 23 , 20 17 ,  the new rule 473 1 - 1 1 -09 and rule 733 1 - 1 1 -0 I set forth the 
requirements a physician must follow when prescribing opioids via telemedicine in Ohio :  

An Ohio physician may prescribe controlled substances via telemedicine, without a n  in-person exam, if 
the physician satisfies the nine steps outlined for prescribing non-control led substances am! when one of 
the following six situations exists : 

The patient is an "active patient" of a health care provider who is a co l league of the phys ician and 
the controlled substances are provided through an on call or cross coverage arrangement between the 
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health care providers. "Active patient" is a defined term under the new rules and means that "within 
the previous twenty-four months the physician or other health care provider acting within the scope 
of their professional l icense conducted at least one in-person medical evaluation of the patient or an 
evaluation of the patient through the practice of telemedicine as that term is defined in 2 1  C.F.R. 
1 3 00.04, in effect as of the effective date of this rule." 

o The patient is located in a DEA-registered hospital or clinic; 
o The patient is being treated by, and in the physical presence of, an Ohio-licensed physician or health 

care practitioner registered with the DEA; 
• The telemedicine consult is conducted by a practitioner who has obtained a DEA special registration 

for telemedicine; 
• A hospice program physician prescribes the controlled substance to a hospice program patient in 

accordance with the board of pharmacy rules; or 
• The physician is the medical d irector of, or attending physic ian at, an "institutional faci l i ty" (defined 

in rule 4729- 1 7-0 1 )  and 1 )  the controlled substance is being provided to a person who has been 
admitted as an inpatient to or is a resident of an institutional facility, and 2) the prescription i s  
transmitted to the pharmacy by a means that is compliant with Ohio board of pharmacy rules . 

Virginia 
In 20 1 5, Virginia enacted a law updating provisions pertaining to use of telemedicine. Additional ly, the 
Virginia Board of Medicine published Telemccl i c i ne G uide l i nes to instruct practitioners on the use of 
telemedicine. The guidelines address establishing a valid practitioner-patient relationship, l icensure, 
evaluation and treatment, informed consent, medical records, privacy and security of patient information, 
and remote prescribing. Guidel i nes for remote prescribing and controlled substances are noted below: 

• Remote Prescribing & Controlled Substances . Virginia physicians may prescribe medications 
via telemedicine (i.e., remote prescribing) . Doing so is at the discretion of the physician, provided 
the prescribing is consistent with standards of care and l ists the direct contact information of the 
prescriber (or prescriber's  agent) on the prescription itself. Regarding controlled substances, 
prescriptions must comply with requirements set forth in Va.  Code �§ 54 . 1 -3408.0 l and 54.  l -

3 303(A ). Physicians may prescribe Schedule VI medication via telemedicine when a doctor­
patient relationship is established using face-to-face, two-way real-time communications services 
or store-and-forward technologies when al l of the following conditions are met: 

o The patient has provided a medical history that is available for review by the prescriber; 
o The prescriber obtains an updated medical history at the time of prescribing; 
o The prescriber makes a diagnosis at the time of prescribing; 
o The prescriber conforms to the standard of care expected of in-person traditional exams 

including the use of diagnostic testing or physical examination, via condition-appropriate 
peripheral devices; 

o The prescriber is l icensed in Virginia and authorized to prescribe; 
o If the patient is enrolled in a health plan, the prescriber is credentialed by the health plan 

as a participating provider and the prescribing meets the plan' s qualifications for 
reimbursement; and 

o Upon request, the prescriber provides medical records from the consultation to patients or 
their primary care physicians in a timely manner. 
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West Virginia 
In March 20 1 6, West V irginia Gov. Earl Ray Tomblin signed into law, ( H B  446 3 1 implementing a 
var iety of telemedicine practice standards and remote prescribing rules in the state. Remote prescribing 
without a p rior in-person exam is permitted, including prescriptions for controlled substances, subject to 
certain l im itations . 

0 A physician who practices medicine to a patient solely through the utilization of telemedicine 
technologies may not prescribe to that patient any Schedule I I  controlled substances . 

0 A physi cian may not prescribe any pain-rel ieving control led substance l isted in Schedules II through 
V as part of a course of treatment for chronic non-mal ignant pain solely based upon a telemedicine 
encounter. 

The statute may requ ire the WV Board of Medicine to rewrite some regulations to comply with state law 
and/or add a level of specificity. However, the Board had released a prior statement in which they defer to 
a physician's  j udgement as to whether or not to prescribe via telemedicine . The language is copied below: 

"Prescribing med ications , in-person or via telemedicine, is at the professional d iscretion of 
the physic ian . The indication , appropriateness, and safety considerations for each telemedicine 
visit prescription must be evaluated by the physician in accordance with current standards of 
practice and consequently carry the same professional accountabi l ity as prescriptions delivered 
during an encounter in person. However, where such measures are upheld, and the appropriate 
clinical consideration is carried out and documented, physicians may exercise the ir j udgment and 
prescribe medications as part of telemed ic ine encounters ." 

Oklahoma 
Oklahoma Governor Mary Fall in signed into law S B  7'2 6 ,  establ ishing new telemedicine practice 
standards, includ ing expl icitly allowing doctors to create val id phys ician-patient relationships via 
telemedicine without an in-person exam. 

• Telemedicine Prescribing. A phys ician-patient relat ionship cannot be established via 
telemedicine or  store and forward technologies for the purpose of prescribing opiates, synthetic 
opiates, semisynthetic opiates, benzodiazepine or carisprodol , but may be used to prescribe opioid 
antagonists or partial agonists. 

Oklahoma already has medical board regulations (Okla.  Adm i n .  Code l ' .  43 5 :  I 0-7- 1 3 ) and a pos i t i o n  
statement on the practice of telemedicine, and the new law may potential ly require the Oklahoma Board 
of Medicine to rewrite some of its existing guidance to the extent it conflicts with the controll ing 
provisions of the new statute. 

Indiana 
Former Ind iana Gov. Mike Pence signed into law, on March 2 1 ,  20 1 6, a HB 1 263 regarding telemedicine 
practice standards and remote prescribing. Under the iaw, an Ind iana provider may prescribe controlled 
substances via telemedicine, without an in-person exam, if the provider satisfies the conditions 
outlined for non-controlled substances and the following cond it ions are met : 

• The prescription is not for an opio id , unless the opioid is a partial agonist that is used to treat or 
manage op ioid dependence. 

· 

• The prescriber maintains a valid controlled substance registration. 
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The prescriber meets the conditions set forth in the federal Ryan Haight Act. 
• The patient has been examined in-person by a l icensed Indiana health care provider and the l icensed 

health care provider has established a treatment plan to assist the prescriber in the diagnosis of the 
patient. 

• The prescriber has reviewed and approved that treatment plan and is prescribing for the patient 
pursuant to that treatment plan. 

• The prescriber compl ies with Indiana's I N S P ECT prescription drug monitoring program. 
• The prescription for a control led substance is prescribed and dispensed in accordance with I nd i ana 

Cod.:: 3 5 -48-7 .  

Michigan 
Michigan Governor Rick Snyder signed into law S B  :?. l 3 ,  clarifying that health professionals i n  Michigan 
may prescribe controlled substances via telemedicine without an in-person examination if the following 
conditions are met: 

• The health professional is a prescriber acting within the scope of his or her practice in prescribing 
the drug; and 

• If the health professional is prescribing a controlled substance, he or she meets the req uirements 
applicable to that health professional for prescribing a controlled substance. 

The law also requires the prescriber to comply with both of the following provisions: 
• If the health professional considers it medically necessary, he or she must provide the patient with a 

referral for other health care services geographically accessible to the patient, including emergency 
services; and 

• After providing a telehealth service, the health professional, or a health professional acting under the 
delegation of another health professional , must make himself or herself available to provide follow­
up health care services to the patient or refer the patient to another health professional for follow-up 
health care services. 
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Bonnie Sto rbakken 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Jack McDonald <jackmcdonald @wheelerwo lf.com >  

Wed nesday, Febru a ry  7 ,  20 1 8  5:05 P M  

Bonnie Storba kken 

Jack McDona ld 
Ad m i n i strative Ru les 

AH I Ps Co m ments on Proposed Cha pter 50-02 - 1 5  - Telemedicine F ina l .docx 

Bo n n ie :  Attached - and hopefu l ly  sent now to the correct address - are some 
com me nts from America's Health I nsurance P lans (AH I P )  concern i n g  the ND Board of 
Medic ine's proposed te lemed icine ad m i n istrative ru les,  and particularly proposed 
Sectio n  50-02-05-0 1 concern i ng the provider-patient rel ationsh ip .  Wou ld  you please 
b r i ng these comments to the atte ntion  of you r  com mittee that wi l l  be cons ider ing the 
pro posed ru les Feb. 9.  Let me know if yo u  have a ny questions .  Than k  you for yo u r  
co ns ide rat ion . 

Jo.dv lv1C:O� 
WHEELER WOLF LAW FIRM 
Box 1 776 
B i s m a rck,  N D  58502- 1 776 
Ph: 7 0 1 -7 5 1 - 1 776;  Fx: 7 0 1 -75 1 - 1 777 
jackmcd onald @wheelerwolf.com 
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Afner!ca's Hea l th  
lnsurnnce P lans  

202 .  7 7S.3?CG 

February 7, 20 1 8  

Bonnie Storbakken 

Executive Secretary 

ND Board of Med icine 
4 1 8  E. Broadway, Ste . 1 2  
Bismarck, N D  5 8 5 0 1  

l fa. / t 9 

� 
AHIP 

Re: AHIP's Comments on Proposed Section 50-02-05-01 - Telemedicine 

Dear Executive Secretary Storbakken: 

I am writing on behalf of America' s  Health Insurance Plans (AHIP) to raise concerns we have 
about the North Dakota Board of Medicine ' s  proposed new Section 5 0-02-05-0 1 of the North 
Dakota Administrative Code regarding telemedicine definitions. AHIP is the national 
association whose members provide coverage for health care and related services . Through these 
offerings, we improve and protect the health and financial security of consumers, families, 
businesses, communities and the nation. We are committed to market-based solutions and public­
private partnerships that improve affordabil ity, value, access, and wel l-being for consumers. Our 
members are committed to providing consumers with affordable products that offer a broad 
range of robust provider networks of quality, cost-efficient providers . 

As an industry, we are supportive of efforts to improve access to quality care . As technology has 
evolved in recent years, telemedicine has become an option for achieving this goal by removing 
traditional barriers to health care delivery such as distance, mobility, and time constraints. 

As N011h Dakota works to create a regulatory scheme that will govern this model of health care 
delivery, we would like to raise a concern that we have regarding the cutTent draft of proposed 
Section 5 0-02-05-0 1 ,  which requires that valid provider-patient relationship be established 
through an initial in-person or audio-video evaluation. This requirement presumes that every 
service provided via electronic means, e .g. ,  telemedicine, would have the provider evaluating the 
person through an audio or video means before performing the service. This requirement would 
also place a significant delay and operational constraint on a significant number of medical 
services . 

For example, many pathology and radiology examinations are done through telemetry, without 
the providers establishing a provider-patient relationship, or meeting the person. We believe that 
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patients, providers, and health plans should have choice and flexibility regarding the use of 
telemedicine services. Mandating that a valid provider-patient relationship can only be 
established through an initial in-person or audio-video evaluation is an overly prescriptive 
standard that becomes an artificial barrier to care. 

This standard also fails to consider the evolving nature of telemedicine technology, and it limits a 
patient ' s  options when deciding on the best course of action to obtain health care. There are 
circumstances where telemedicine services provided via audio -only consultations are 
appropriate. The American College of Physicians has also noted that providers providing health 
care services via telemedicine can also establish a valid provider-patient relationship by 
consulting with another physician who does have a relationship with the patient or oversees his 
or her care. 1 Patients, their providers, and health plans are best positioned to make these types of 
determinations and need to have the flexibility to do so. 

We appreciate the Board ' s  efforts to develop regulations governing telemedicine that strike the 
right balance between patient safety and access. Thank you for the opportunity to provide 
feedback regarding proposed Section 5 0-02-05-0 1 .  If you have any questions, please do not 
hesitate to contact me at sorrang:e@.ahi o .on.! or (703- 8 87-5285) .  

Sincerely, 

\ . 
(_ I\ 1!,,L l).141'.qc:_ x.J. . () 

Sara Orrange 
Regional Director, State Affairs 
America' s  Health Insurance Plans 

1 Doherty, Robert B., "Must telemedicine disru pt the patient-doctor relationship?" ACP I nternist, January 2016. 
Accessed at  https ://acpinternist.org/archives/2016/01/washington .htm. 



Definition of Telemed ici n e :  Some d irect to consumer (OTC) models uti l ize what they refer to as 

"enhanced audio with asynchronous store-and-forward". Essentia l ly what this mea ns is the patie nt f i l ls  

out an o n l i ne medical  information q uestio n n a i re, a nd that information is  fo rwa rded e lectro n ica l ly to the 
OTC p ra ctitioner .  Thus, the term . 

La nguage i n  the defi n it io n of te lemed icine m ight incl u d e :  "asynch ro n o u s  store-and-forwa rd does 

not i n cl u d e  p at ient-s upp l ied  medica l  i n formation ." 

"Patient-Licensee Relationship":  a )  under  3 )  wo uld be writte n to suggest that the in-person 

eq u iva l ency o n ly a ppl ies to 3 ) .  Beca use I n-perso n e q u iva lency should a pp ly a lso to 2), the pa ragraph 

ide ntification s ho u ld be mod ifie d .  Also, i ) seems that shou ld be free sta nding a nd not u nd e r  3) .  
"Sta ndard of  Care and Professional Ethics" : b) "A licensee practicing telemedicine shall verify the 
iden tity of the patient seeking care; and disclose the identity and /icensure status of any licensee 

providing medical services to the patient. The patient  m ust have the ability to verify the identity 

and licensure status of any licensee providing telemedicine services to the patient. " Wh i le the 

i ntent of this langu age m aybe d irected at DTC p rograms for first time vis its, it p roba b ly is worth 

co n s i d e ri n g how th is  wou l d  i m p a ct p ractit ioners p rovi d i ng care through esta b l ished,  faci l ity­

based t e l e m e d icin e  progra ms i n  t h e  state . For exa m ple, how wou ld  th is  a p p ly to a h ospita l ­

based specia l ist exa m i ni n g  a pat ient in  a c l in ic  o r  critica l access hospita l i n  the  state?  

c) " . . .  o r  by a provi d e r  d es ignated by the  l icensee to act temporari ly i n  the l icensee's absence." 

This l i ke ly  refers to "on-ca l l" s itu ation s . This l a n gu a ge m a kes clear the " l ice nsee" who 

co n d u cted the exa m i n at ion m ust d esignate the on  ca l l  provider .  Some OTC m o d e l s  provide that 

the pat ient s e lf-select the DTC p rovi d e r  to p rovi d e  ca re . So, when the patient se lf  s u p pl ies the 

m e d i ca l  i nformation o n  the com p a n y' s  website, t h ey agree to terms and con d it ions, includ ing  a 

provis ion d esign at ing t h e  com pany's OTC p ra ctition e rs as th e i r o n  ca l l  p ractit ioner.  If th is 

loophole  i s  to be dosed,  t h i s  l a n g u a ge a long with any oth er l a nguage o r  po l icy needs  to 

specifica l ly  i n d icate that o n ly the p at ient' s practitio n e r  m ay designate t h e  o n  c a l l  a rra ngem ent. 

Prescribing: Th is  l a n gu a ge may be stronger th a n  Federa l  law, wh ich may be the i ntention.  
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M E DICAID MEDICAL POLICY 
NORTH DAKOTA DEPARTMENT OF H U MAN S ERVI CES 

M E D I CAL SERVICES DIVI S I O N  
S F N  8 5  (6-9-2010) 
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Med icaid Policy N u m ber (This number wil l  be generated by Medical Services.) Date Policy was Last Reviewed 

NDMP-20 1 2-00 0 7  07-27-20 1 7  
Title 

Telemedicine Services 
Effective Date 

8-1 -20 1 2  
Revision Date(s) 

7-2-20 1 3 ; 0 1 - 1 4-20 1 5 ; 05-3 1 -2 0 1 7 ;  07-27-20 1 7  
Replaces 

Med icaid Cod ing G u ide l ine ;  Gene ra l  P rovider  M a n u a l  information 
Cross References 

Description 

Telemedic ine is the use of inte ractive aud io-video equ ipment to l ink p ractitioners and patie nts at 
d iffe re nt sites .  Telemed icine invo lves two co l laborating provider s ites :  an "orig inating s ite" a nd a 
"d ista nt s ite" . The cl ienUpatie nt is located at the or igi nating s ite and the practit ioner e n rol led with N D  
Med icaid i s  located a t  t h e  d ista nt p rovider s ite to p rovide those professio n a l  services 
a l lowed/re i m b u rsed by N D  Medicaid . 

Scope 

Medical  po l icies are systematica l ly developed g u id e lines that se rve as a resou rce for ND M ed icaid 
staff when dete rmin ing coverage fo r specific medical  proced u res , d rugs or  devices .  Coverage for 
medical  services is s u bject to the l imits and co nd itions of the N D  Med ica id prog ra m .  

Policy 

Telemed icine/Telehea lth services via inte ractive a u d io-video eq u ipment. 
Policy G u idel ines 

1 .  To q u a l ify a s  a p rofessio n a l  service , actu a l  vis u a l  contact (face-to-face) m u st be mainta ined 
between the pra ctit ioner a n d  patient. 

2 .  Se rvices a l lowed/re i m b u rsed b y  N D  Med icaid include : New a n d  establ ished Office and Other 
O utpatient E/M services;  Psych iatric d iagn ostic eva luatio n ;  I n d ivid u a l  psychothe rapy; 
P h a rmacolog ic management;  Speech Therapy, ind ivid u a l ;  I n it ia l  in patient telehea lth consu ltations .  

3.  P ractitio n e rs m u st append mod ifier GT to identify a service as being performed via 
te lemed icine . 

4 .  All  services must b e  med ica l ly a p p rop riate and necessary with support ing documentation of 
the service must be inc luded in  the patient's cl in ica l  med ica l record . 

5 .  The orig in ating a n d  d ista nt s ites of te lemed icine se rvices cannot be in  the same facil ity o r  
com m u n ity.  The d ista nt s ite m u st b e  a s ufficient d ista nce from the orig inating s ite to provide 
services to patie nts who d o  not have readi ly ava i lab le access to such specia l ized se rvices 
a l lowed/re i m b u rsed by ND Medicaid via te lemed ici n e .  

6 .  A desig n ated room at the o rig i n ating s ite must have secu re and approp riate eq u ipment to 
e n s u re confidentia l ity, inc lud ing camera (s) , l ig ht ing , transmission and othe r  needed e lectro n ics . 
App ropriate med ica l office amen ities must be esta b l ished in  both the orig inat ing and d ista nt s ites .  
Skype o r  oth er unsecu re we b ca m devices a re not acceptable or  a l lowed t o  be u sed for te lehea lth 
services . 

7 .  Reimbursement wi l l  b e  made o n ly to the d istant p ractitioner d u ring the te lemed icine sessio n .  
N o  re imbursement i s  a l lowed to a p ractitioner  at the orig inating site if h is/her  sole pu rpose is the 
p resentation of the patie nt to the pra ctitioner at  the d istant s ite . 



8 .  Re imb u rsement wi l l  be made to the o rig inat ing  s ite as  a faci l ity fee o n ly in  p lace of service 
office , i n pat ient hosp ita l ,  o u tpatie nt  hosp ita l ,  or ski l led n u rs i n g  faci l ity/n u rs i n g  fac i l ity . There is n o  
a d d itio n a l  re im b u rsement fo r e q u ipment ,  tech n icia n s  o r  other  tech n o logy o r  perso n ne l  uti l ized i n  the 
p e rfo r m a n ce of the te lemed icine service .  

Benefit Appl ication 

• Coverage is l i m ited to re i m b u rsement fo r s e rvices identified by th is po l icy via i nte ractive a ud io-
video te lemed ic ine.  
• Re i m b u rs 

e ment is m ade fo r services p rovided by l ice n sed p rofe ss i o n a ls e n ro l led with N D  Med icaid a nd with in  
the scope of p ractice per their  l icensu re on ly.  • All  se rvice l i m its set by N D  Med icaid fo r 
psych iatry,  speech therapy, 

and ind ivid u a l  med ica l n utrition  therapy a p p ly to te le med icine services .  
• Req u i res the prese nce of a n  i n d ivid u a l  to ass ist with esta b l is h i ng and m a i nta i n i ng the 
co n nectio n  to the d i sta nt p ractit io ner a nd h ave the a b i l ity to resond to the needs of the member. 
• O u t  of State req uests fo r telemed ici ne services req u ire p rior  a uthorizatio n .  The services m u st 
be in  com p l iance with the Out of State Prog ra m req u i reme nts .  

Rationale Source 

42 C F R  4 1 0 .  78 - Te lehea lth services - http ://cfr .vlex.com/vid/4 1 0-78-telehea lth-se rvices-1 980582 0 ;  

C M S  I ss u e s  F i n a l  Reg u latio ns on  Telemed icine Credent ia l ing Cond it ions o f  P a rticipation -
http ://www . b ricker .com/p u b l icat ions-a nd-resou rces/p u b l ications-a nd-resou rces­
deta i ls .aspx? P u b l icatio n id =2 1 65 ;  

Telemed ic ine - Medicaid .gov - http ://www. med icaid .gov/Med ica id-C H I P-Pro g ram- l nformation/By­
T op ics/Del ive ry-Systems/T elemedici n e . htm l 

Code of Federal Reg u lations C itation(s) 

42 C F R  4 1 0 . 7 8  - Telehea lth services . 

CODES N U M BER DESCRIPTION 

CPT\/ll 9920 1 -992 1 5 N ew and estab l ished Office a n d  Other  O utpatie nt E/M services 

90785 I nteractive comp lexity ( l ist  separate ly in  add it ion to the code for primary 

p roced u re) 

9079 1 Psychiatric Diag nostic Eva l u atio n  

90792 Psychiatr ic D iag n ostic Eva l u atio n  with medical services 

90832 Psychothe ra py ,  30 minutes with patient and/o r fam i ly member 

90833 Psychothe ra py ,  30 minutes with patient a nd/or fami ly member when 

perfo rmed with a n  eva l u at ion and management service ( l ist sep a rate ly in 

add ition to the code for p rima ry p roced u re) 

90834 Psychotherapy,  45 m i n utes with patient a nd/o r  fam i ly member 

90836 Psychotherapy,  45 min utes with patient and/or fami ly member whe n  

perfo rmed with a n  eval u ation a n d  management service ( l ist se parately in  

add ition to the code for pr imary p roced u re) 

90837 Psychothe rapy,  60 min utes with patient a nd/o r  family member 

90838 Psychotherapy,  60 m i n utes with patient a nd/or  fami ly member when 

performed with an  eva l u at ion and management service ( l ist se pa rate ly in  

add ition to the cod e for p ri m a ry p roced u re)  

92507 Speech Therapy,  I n d ivid u a l  

99307-993 1 0  S u bseq uent  n u rs ing faci l ity ca re services 



80425 Telehealth con s u ltation , emergency depa rtment o r  i n it ia l  i n patie nt ,  

typ ica l ly  30 m i n u tes com m u n icati ng with the patient via te lehea lth 

80426 Telehealth co n s u ltation , emergency department or  i n it ia l  i n patie nt ,  

typ ica l ly 50 min utes com m u n icati nri with the patient via te lehea lth 

80427 Telehea lth con s u ltatio n ,  emergency department or  i n it ial  i n patie nt ,  

typ ical ly 7 0  m i n u tes o r  more com m u n icating with the patient via 

te lehea lth 
Applicable GT Via inte ractive a u d io and vid eo te lecommu n ication systems 
Modifier(s) 

ICD-9 N/A 
Procedures(s) 

ICD-9 M ust su pport med ica l necess ity and coded to the h ig hest specificity. 
Diaqnosis(es) 
Applicable 780 Telemed ic ine - Faci l ity charges re lated to the use of te lemed icine Revenue 
Codes(s) 

HCPCS Q30 1 4  Telehea lth orig inat ing s ite faci l ity fee 
Codels\ 

Type of Service Med icine As l isted in the Med ic ine section of CPT®. 
Place of 02 Telehea lth - The locat ion where health services and health re lated 
Service 

se rvices a re p rovided or received , th rough a te lecomm u n ication system 
(effective 0 110 11201 7) 

1 1  Office 

2 1  I n patien t  Hospita l 

22 O u tpatient  Hosp ita l 

3 1  Ski l led N u rs ing  Faci l ity 

32 N u rs ing  Faci l ity 

53 Commu n ity M e nta l Hea lth Center 

Disclaimer: This medical policy is a guide in evaluating the medical necessity of a particular service or treatment. The North Dakota Medicaid program 
adopts policies after careful review of published peer-review scientific l iterature, national guidelines and local sta ndards of practice. Since medical 
technology is constantly changing , North Dakota Medicaid reserves the right to review and update policies as appropriate. Always consult the General 
lnfonnation for Providers manual or North Dakota Medicaid Policy to d etermine coverage. CPT codes. descriptions and material are copyrighted by the 
American Medical Association. 
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ABSTRACT 

The author provides an overview of s tate laws as they relate to prescribing within the field of 
telemedicine. This report analyzes the various requiremen ts necessitated by state medical boards 
before a physician is permitted to prescribe medication to a patient. I11e conclusions established 
within this paper have been verified by each s tate medical board. 

Telehealth Overview 

Advancements in medicine and 
technology have transformed the 
way health care is delivered to 
patients. However, laws governing 
these interactions have not evolved 
at the same pace, leaving many legal 
and regulatory questions 
unanswered in the area of Internet 
prescribing and telemedicine. To 
best analyze this issue, we must 
examine the laws that govern 
physicians prescriptive authority. 

These laws are found at the state 
level because Article X of the 
Constitution grants medical boards 
the authority to regulate the health, 
safety, and welfare of their citizens. 
Although the federal government 
has the authority to establish 

specific, professional requirements 
for doctors under the purview of the 
Supremacy Clause, there is a strong 
legal presumption against federal 
preemption of state prescribing laws. 
As a result, prescribing regulations 
vary state-by-state. 

However, even though these laws 
are governed at the state level and 
vary state-by-state, there are 
consistent legal issues within the law 
that determine a state's position on 
prescribing over the Internet. These 
two legal issues include the physical 
examination requirement and the 
pre-existing physician-patient 
relationship requirement. 
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Pre-existing Physician-Patient 
Relationship 

Many states require that a patient 
have a pre-existing relationship with 
their doctor before the physician is 
able to prescribe medication to a 
patient through telemedicine. In 
most states, if the patient does not 
have a pre-existing physician-patient 
relationship with the physician, the 
physician providing the telemedicine 
treatment is required to examine the 
patient in-person. For the most part, 
this law only applies to those states 
that do not allow for the examination 
to take place electronically. 

Physical Examination 

In order to prescribe medication to a 
patient, a physician is required to 
conduct a medical examination of 
that patient. This is a standard of 
care that is accepted by the medical 
community. Traditionally, before 
the onset of telemedicine, 
examinations took place in-person 
where the practitioner physically 
examined the patient face-to-face. 
As medicine and technology 
advanced, physicians were 
presented with new tools, such as 
telemedicine, that would allow a 
practitioner to conduct that 
examination electronically. 
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However, state laws governing these 
interactions were unclear as to 
whether a physician was legally 
permitted to examine the patient 
over the Internet, through 
telemedicine, and then prescribe 
medication to that patient. 

The confusion is rooted in the fact 
that the laws governing these 
telemedicine interactions were 
written decades before telemedicine 
was even conceptualized. In efforts 
to bring clarity to this situation, a 
small group of state legislators and 
state medical boards began 
analyzing whether telemedicine 
examinations met the medical 
standard or care requirement. That 
is, will the examination result in a 
proper evaluation, diagnosis and 
b·eatment plan for that patient? 

Still, to this day, very few states have 
specific language addressing the 
issue of telemedicine and Internet 
prescribing. For those states that do 
not have specific telemedicine and 
Internet prescribing laws, states refer 
physicians to their state's statute or 
board policies that generally speak 
to a physician's right to prescribe. 

Presently, there are 41 states and 1 
territory (Puerto Rico) that require a 
physician to conduct an in-person or 
face-to-face physical exam of the 
patient before the physician is 



E 
CENTER FOR TELEHEAL TH 
& e-H EAL TH LAW 

permitted to prescribe medication 
using telemedicine. This means 
patients living in remote and rural 
areas may be required to travel 
hundreds of miles to receive a 
physical exam in order to be eligible 
for ti-eatment by telemedicine in the 
future. Many argue that this 
physical examination requii:ement 
defeats the purpose of telemedicine -
a tool that is supposed to virtually 
bridge the gap between patient and 
provider. 

Electronic Examination 

However, there are a handful of 
states that specifically allow 
telehealth practitioners to conduct 
medical examinations using 
telemedicine technologies. These 
states require that the practitioner 
keep with the standard of care when 
conducting the electronic 
examination. 

According to those state medical 
boards that allow for electronic 
examinations, practitioners should 
not prescribe medication to a patient 
unless they believe the electronic 
examination meets the standard of 
care within the medical community. 

For example, if a physician believes 
that the patient's medical condition 
warrants an in-person examination, 
the practitioner is required to 

3 

physically exam that patient before 
prescribing medication or 
administering treatment. 

Medical Questionnaires 

While some states allow for an 
elecb:onic examination, almost all 
states do not allow for that 
examination to take place through 
the use of a medical questionnaire. 
State medical boards adhere to the 
belief that the adminisb:ation of a on­
line medical questionnaire as the 
sole basis for prescribing does not 
keep with the accepted standard of 
care. 

In recent years, state medical boards 
have seen a rapid rise in illegitimate 
telemedicine operations by both new 
and established companies. 
Generally, these telemedicine 
business models do not offer a 
means to physically exam the 

patient. Rather the model solely 
relies on the patient to provide the 

physician with their own patient 
data and medical history, through 
the utilization of an on-line form. To 
date, there are 28 states that 
explicitly prohibit the use of an on­
line medical questionnaire as the 
sole means for gathering patient data 
for means of prescribing medication. 
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Establish Appropriate Follow-up 
Care 

In addition to ensuring that a 
physician conducts a proper medical 
exam, 13 states require a physician to 
establish appropriate follow-up care 
with the patient after prescribing 
medication - four of those states 
allow for an examination to take 
place electronically . 

Conclusion 

Generally, states are conservative in 
what they view to be an appropriate 
physical examination requirement. 
However, many state legislators and 
medical boards assert that they are 
not trying to impede the 
advancement of telemedicine but 
rather ensure that patients receive 
access to quality health care services. 

According to Dr. Jean Sumner, 
Georgia State Medical Board, 
"Access to no care at all is better than 
access to poor care . We are at the 
very start of telemedicine and we 
have the opportunity to shape this 
industry and make it great." 

DISCLAIMER 

This publication was made possible 
by grant number G22RH20216 from 
the Office for the Advancement of 
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Telehealth, Health Resources and 
Services Administration, DHHS. 

Information contained in this report 
is current up to the date listed on the 
report. Note that the information is 
subject to change following action 
taken by a state's legislature, state 
agencies, state medical boards, or 
other applicable state government 
agency or body. CTeL will make 
every effort to provide the most 
current information. 

The views and opinions expressed in 
the forgoing publication are solely 
those of the author and do not 
necessarily represent the views and 
opinion of the Center for Telehealth 
& e-Health Law, its Board of 
Directors, or its staff. 
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P resc r i pt i o n  D rug Physical Examination 
Requirements 
The U n ited States is in the  m idst of a n  u nprecedented ep idemic of prescript ion d rug overdose deaths. 1 

More tha n 41,000 people d ied of d rug overdoses in 2011, and  most of these deaths {22,810) we re 

caused  by overdoses i nvolv ing prescr ipt ion d rugs. 2 Three-quarters of prescript ion d rug overdose deaths 

i n  2011 { 16,917) i nvo lved a prescr ipt ion o pioid pa in  rel iever {OPR), which is a d rug de rived from the 

op i um poppy or  synthet ic versions  of it such as oxycodone, hydrocodone, or  methadone.3 The 

p rescription  drug ove rdose epidemic has not affected a l l  states equa l ly, and  overdose death rates va ry 

widely across states. 

States h ave the primary responsibil ity to regu l ate and  enforce prescription d rug practice. Although state 

laws a re common ly used to prevent i nju ries, and their benefits have been demonstrated for a va riety of 

i n ju ry types,4 l itt le inform at ion is ava i l ab le on the effectiveness of state statutes and regu lat ions 

designed to prevent prescr ipt ion  d rug abuse and  diversion .  Th is menu is a fi rst step in  a ssessi ng laws on 

physica l exa m requ i rements by creat ing an  i nve ntory of state lega l strategies in  th is  doma in .  

Introduction 
This resou rce inc ludes physica l exa minat ion laws if they requ i re a l icensed pract it ioner  to exam i ne the 

patient before prescr ib ing a med icat ion.  In th is menu ,  "practit ioner" refers to a physic ian,  dent ist, 

pharmacist, physic ian's a ssista nt, n u rse practit ioner, or any other pe rson licensed, registered, or 

perm itted to prescri be, d ispense, d istr ibute, or admin ister a contro l led substa nce .  Laws a re inc luded 

1 For the purpose of th is  docu ment, "overdose death" refers to death resulting from either i ntentional  overdose or 

accid ental overdose, which cou ld be ca used by a patient being given the wrong d rug, taki ng the wrong d rug in 

error, or  taking too much of a d rug  inadve rtently. CDC's N ation al Center for Injury Prevention and Control also 

refers to overdose as a d rug poison ing, which may or may not result in d eath. 

2 Centers for Disease Control a nd Prevention, Wide-ranging Online Data for Epidemiologic Resea rch (WONDER) 

Database (2012) http://wonder.cdc.gov. 
3 Id. 

4 Sch i eber RA, Gilch rist J, & Sleet DA. Leg islative and Regulatory Strategies to Reduce Childhood Injuries, 10 FUTURE 

CHILD. 1, 111-36 (2000). 

:Centers for Disease Control arid Prevention . 



o n ly if they expressly requ i re a n  examination o r  eva luat io n .  Laws requ i ri ng  a pract i t ioner-pat ient 

re lat ionsh ip  or  use of a va l id prescript ion  a re i nc luded on ly if the defi n ition  of p ractitioner-patien t  

re lat ionsh i p  or  va l id prescr iption  expressly requ i res a physic ian exa m inat ion .  s Forty-one states6 and the 
Distr ict of Co l um bia have one or more laws that requ i re a prescriber  o r  d i spenser to ensu re that 

prescr ipt ions for med icat ions a re based on an exa m ination of the pat ient .7 States with these laws may 
requ i re a physica l  exam inat ion as part of prescribing regu lat ions, o r  may proh i bit pharmacists a nd 

p hysici a ns from dispensing ce rta i n  types of d rugs if there is dou bt the d rugs were p rescr ibed fo l l owing a 

p hysica l exa m .  Some states l im it the a p p l icab i l i ty of the laws to certa i n  d ru g  types, app ly laws on ly in 

ce rta i n  c i rcu mstances, or  conta i n  exceptions to exa m inat ion requ i rements.8 Most states9 and the 

D i str ict of Co l u m bia  have m u lt ip le  physica l exa m inat ion laws and thus  fa l l  under  m u lti p le  categories. 

Type of Examination Required 
Most exa m ination laws10 requ i re a "physica l exa m i nat ion" as the basis for prescri b ing and  d ispensing a 
contro l led su bsta nce. 

5 Some states, such as Missouri, have com e  to define the patient-practitioner relationship to include a physical 

examination through j udicial interp retation .  See State v. Kane, 586 S .W.2d 812 (App. E .D .  1979) (defin ing  "patient­

practitioner" as used in Mo. ANN. STAT. § 195 .204 to mean "first making some attempt to d etermine physical 

condition or health needs of person for whom he writes the prescription." Id. Those statutes a re not included in 
th is  report. 

6 Alabama,  Alaska, Arizona, Arka nsas, Ca l ifornia, Connecticut, Delaware, Fl orida,  Georgia,  Hawaii , Id aho, I ndiana, 

I owa, Kentucky, Louisiana, Maine, Maryland, M assachusetts, Minnesota, Mississi ppi, M issouri, Monta na, 

N e b raska, Nevada, New Hampshire, New Jersey, New Mexico, North Carol ina, North Dakota, Ohio, Okl a homa, 

Oregon, Pennsylvania, Rhode Is land,  South Ca rolina, Tennessee, Texas, Utah,  Vermont, Virginia, and  Washington. 

7 The nine states (Colorado, I l linois, Kansas, Michigan, N ew York, South Dakota, West Virginia, Wisconsin, and 

Wyoming) that do not have physica l exam i nation requ i rements according to this assessment likely have a physical 

examination requirement that may be incorporated into state law through a general provision requiring adherence 

to m edical professional and eth ical standards. The resea rch on which this menu is based was limited to express 

provisions in statute or regu lation. 8 In th is  menu, the first effective dates of the specific provisions referenced are cited as "[l egal  citation]  (eff. 

[year])." Where dates were either not provided with in the laws or were unclear d u e  to mu ltiple revisions, this fact 

is cited as "[l egal citation] (eff. date unclear, [estimated year]) ." 

9 Thirty-seven states: Alabama, Alaska, Arizona, Arkansas, Ca l i fornia, Connecticut, Delaware, Florida, Georgia, 

Hawaii, I daho, Indiana, Iowa, Kentucky, Louisiana, Maine, Maryland, M innesota, M ississip pi ,  Missouri, N ebraska, 

N evada, New Ha mpsh ire, New Je rsey, N ew M exico, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, 

Pennsylvania, South Carolina, Tennessee, Texas, Vermont, Virginia, and Washington. 

lO Thirty-four states and the District of Columbia .  See, e.g., ALA. ADMIN. CODE r .  540-X-9-.ll (eff. 2000); ALASKA ADMIN. 

CODE tit. 12, § 40.967 (eff. 2000); ARIZ. REV. STAT . ANN. §§ 32-1401(27)(ss) (eff. 2000), -1501{31)(ww) (eff. 2003), 

1854(48) (eff. 2000}; 060.00.1 ARK. CODER.§ 2 (eff. date unclear); CONN . GEN. STAT. ANN.§ 20-613a ( eff. 2005); D.C. 

MUN. REGS. tit. 17, § 4616 (eff. 2012); DEL. CODE ANN. tit. 16, § 4744(c) (l )  (eff. 2008); FLA. STAT.§ 458.3265 (eff. 

2011);  GA . COMP. R. & REGS. 360-3-.02 ( eff. date unclear); HAW. REV. STAT. ANN.§ 329-1 ( eff. 2008); 844 IND. ADMIN. 

CODE 5-4-1 (eff. 2003); IOWA ADMIN. CODE r.653-13.2( 148,272() (eff. date unclear); 201 Kv. ADMIN. REGS. 8:540 (eff. 

2012}; LA. ADMIN. CODE tit. 46, pt. XLV, § 6921 ( eff. 1997); 02-3 13 ME. CODE R.Ch.  21, § I l l  (eff. 2010); MINN .  R. 

6500.0600 (eff. 1988}; 30-17-2635 MISS. CODER. § 7.1 (eff. 2012);  Mo. REV. STAT.§ 334.108 (eff. 2011) ;  NEB. ADMIN. 
CODE§ 172, Ch.  90, § 008 (eff. d ate unclear); NEV. ADMIN. CODE§ 639.945 (eff. d ate unclear); N .H .  REV. STAT. ANN. 

§ 318-B:l (eff. 2011); N .J .  ADMIN. CODE§ 13:35-7.G(a) (eff. 2003); N .M.  CODE R. § 16.10.8 (eff. 2003}; 21 N .C. ADMIN. 
CODE § 46.1801(b) (eff. 2003); N .D .  CENT. CODE§ 19-02 .1-15 . 1 (eff. 2009}; OHIOADMIN. CODE 473 1-11-03 (eff. date 
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• I nd iana 
" [A] physicia n sha l l  not p rescr ibe, dispense, o r  otherwise provide, o r  cause to be provided, any 

control led su bsta nce to a person who the physician has neve r persona l ly physica l ly exa m ined 

and diagnosed."11 

• South Caroli na 

P rior  to prescr ib ing a drug to an i ndividu a l ,  a p ract it ioner must "persona l ly  perform and 

document a n  app ropriate history and  physica l exam inat ion . . . . " 12 

S ixteen states13 and  the D ist rict of Co l um bia 14 have laws that requ i re an  exa m inat ion o r  eva l u ation that 

is deemed "appropriate" o r  some a pproximation of "sufficient," instead of or i n  addit ion to the phys ica l 

exa m i nation laws. 

• California 
Req u i res a n  "a ppropriate pr ior exam inat ion ." 15 

• Minnesota 
Req u i res a n  " in -person exa m inat ion" that is "adequate to estab l ish a diagnosis and  identify 

u nde rlying condit ions a n d  contra i ndicat ions to treatment ."16 

• New Jersey 

When a pract it ioner  p rescr ibes a contro l led substance, he or she must pe rform a physica l  

examinat ion " inc luding a n  assessment of physica l and psychologica l fu nct ion,  u n de rly ing or 

coexisti ng  diseases o r  condit ions, any h istory of substance abuse and the nature, frequency and  

seve rity of  a ny pa in ."17 

In some states dispensers a re a l lowed to dispense p rescr ipt ions on ly if the prescription is p rescribed by 

a practit ione r  who p rev iously performed a n  adequ ate examination .  

u nclear); OKLA. ADMIN. CODE§ 435:10-7-11 (eff. 2005) ;  4 9  PA. CODE § 16.92(b) (l )  (eff. 1986); R . I .  GEN. LAWS § 21-28-

3 .24 (eff. 1974); s.c. CODE ANN. §§ 40-47-113 (eff. 1976); TENN. COMP. R. & REGS. 0880-02-.14(6)(e)(3) ( i )  (eff. 2001); 

22 TEX. ADMIN. CODE§ 170.3(a ) (l), (7) (eff. 2007) ; UTAH ADMIN. CODE r. 156-37 (eff. date unclear); 18 VA. ADMIN. 

CODE§ 85-20-25 (eff. date unc lear); WASH. ADMIN. CODE §246-817-915 (eff. 2011). 
11 

844 IND. ADMIN. CODE 5-4-1 (eff. 2003). 
12 

S.C. CODE ANN.§§ 40-47-113 (eff. 1976). 

1 3  See, e.g., CAL. Bus. & PROF. CODE§ 2242 (eff. 2000); CONN. AGENCIES REGS.§ 21a-326-1 (eff. 1984); IDAHO CODE. ANN. 

§ 54-1733; IOWAADMIN. CODE r.650-16.2(153)  (eff. date unc lear); LA. REV. STAT. ANN.§ 40: 1238.4 (eff. 2007) ;  MD. 
CODE REGS. 10.32.05.05 (eff. 2009); 234 MASS . CODE REGS. 9.05 (eff. date unclear); MINN. STAT. § 151.37 (eff. date 

u nclear); 30-17-2635 M ISS. CODE R. § 7. 1 (eff. 2012); Mo. CODE REGS. ANN. tit. 19§ 30-1.068 (eff. 2000); NEB. ADMIN. 

CODE§ 172, Ch. 56, § 007 (eff. date unclear); NEV. ADMIN. CODE § 635.390 (eff. d ate unclear); N.J. ADMIN. CODE 

§ 13:35-7.6 (eff. date unclear); N . M .  CODE R. §16.5.57 (eff. d ate 2013) ;  22 TEX. ADMIN. CODE §§ 291.29 (eff. 2001); 

VT. STAT. ANN. tit. 18, § 9361  (eff. 2012). 

14 D.C. MUN. REGS. tit. 22-B, § 1300.7 (eff. 1986) .  
15  CAL. Bus. & PROF. CODE§ 2242 (eff. 2000). 
16 

MINN. STAT. ANN.§§ 151 .37 Subd. 2(d), (e) (eff. date u nclear). 

17 N .J .  ADMIN. CODE § 13:35-7.6 (eff. date unclear). 
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• Missouri 

" [p] rescr ipt ions p rocessed by a ny .. . pharmacy must be provided by a practit ioner  . . .  who has 
performed a sufficient physical examination a n d  c l in ica l assessment of the pat ient." 18 

A few states s im ply require a n  examinat ion before prescrib ing  o r  d ispens ing contro l led substances 

without givi ng specific sta ndards for that exa m inat ion . 19 

o Montana 

"[p] rescr ib i ng, d i spens ing or furn i sh i ng any  prescri pt ion d rug without  a pr ior exa m inat ion and a 
medica l  i nd icat ion therefo r," is u nprofess iona l  conduct .  20 

Applicability of EKarnination Req u i r e m e n t  
Rega rd less o f  whether a state's phys ica l  exam inat ion l a w  a pp l ies to prescri bers or  d ispensers, and 

whether it requ i res a physica l examinat ion o r  more genera l  exa minat ion o r  eva luat ion,  the law might 

a pp ly on ly to prescri pt ions for certa in  types of d rugs or in s pecific c i rcumsta nces. 

Th i rty-six states21 a nd  the D ist rict of Co lum bia 22 have physica l exam inat ion laws that a pply to 

p rescri pt ions of a l l  d rug types or  any prescr ipt ion ( i nc ludes contro l led  substa nces ) .  

18 
Mo. CODE REGS. ANN. tit. 20, § 2220-2.020(11) (emphasis added)  (eff. 200S) . 

19 Ten states. See, e.g., CAL. Bus. & PROF. CODE§ 80S.01 (eff. 20 10); IDAHO ADMIN. CODE r. 23 .0l.01.31S (eff. 1999); 

IOWA ADMIN. (ODE r. 650-16.3 (153) (eff. date unclear); 201 KY. ADMIN. REGS. 20:0S7 (eff. 2012); MONT. ADMIN.R. 
24.213 .2301 (eff. 1998); NEB . ADMIN. CODE§ 172, Ch . 120, § 010 (eff. date unclear); NEV. ADMIN. CODE§. 639.235 (eff. 

date unclear); N.J .  ADMIN. (ODE§ 13 :3S-7.4 (eff. 2003); OR. REV. STAT. §677.190 (eff. date unclear); s.c. CODE ANN. 

§ 40-47-96S (eff, date unclear) .  
20 

MONT. ADMIN .R .  24.213.2301(34) (eff. date unclear, prior to 1998) .  
21 

See, e.g ., AlA. ADMIN. CODE r. 540-X-9-.ll (eff. 2000); AlA. ADMIN. CODE r. 680-X-2-.33 (eff. 2006) ;  AlASKA ADMIN. 

CODE tit. 12, § 40.967 (eff. date unc lear); ARIZ. REV. STAT. ANN. §§ 32-1401{27)(ss), 32-1501(31) (ww), 32-1854(48) 

(eff. 2000); ARIZ. ADMIN. CODE§ R4-23-110 (eff. 2000); ARK . CODE ANN. 17-92-1004{c) (eff. 2007); 070.00.7 ARK. CODE 

R. § 07-00-0009 (eff. 2007); CAL. Bus. & PROF. CODE§ 805 .01 (eff. 2010); CONN. GEN.  STAT. ANN.§ 20-613a (eff. 2005); 

CONN. AGENCI ES REGS. § 21a-326-l{c) (eff. 1984) ; DEL. CODE ANN. tit. 16, § 4744{c) {l) (eff. 2008); FlA. STAT. ANN. 

§ 465.023{1 ) {h )  (eff. 2009); GA. CODE ANN.§ 43-34-25 (eff d ate.  unclear); HAW. REV. STAT. § 329-41 (eff. 2008); IOAHO 

CODE ANN. § S4-1733{1) (eff. 2006); 844 IND. ADMIN. CODE S-4-1 (eff. 2003); IOWA CODE ANN.§§ lSSA.27, !SSA.BB 

(eff. 2009); KY. REV. STAT. ANN.§ 218A. 140{3)  (eff. 2007) ;  LA. ADMIN CODE. tit. 46, PT. X LV l l ,  § 4S13 (eff. date unclear); 

Mo. CODE REGS.10.32 .0S.05 (eff. 2009); 234 MASS. CODE REGS. 9 .05 (eff. date unclear); MINN. STAT. ANN.§ 151.34 (eff. 

d ate unclear); 30-17-2635 MISS. CODER.§ 7 .1  (eff. 2012); Mo. CODE REGS. ANN. tit. 20, §§ 2220-2.020(9){K), ( 11) (eff. 

2005); NE B . ADMIN. CODE§ 172, Ch. S6, § 007 (eff. date unclear); NEV.  ADMIN. CODE§ 639 .94S (eff. 2001); N .H. REV. 

STAT. ANN.§§ 318-B:l(XXVl-a ) {eff. 2011), -B:2{V)(e),  -B :2 {X l l -b), -B :2 (X l l-c), -B :2{Xll-e){eff. 2013), 329:1-c (eff. 2009), 

329: 17{Vl ){I) (eff. 2009); N.J. ADMIN. CODE§ 13:35-7.6{a )  ( eff. 2003); N.M. CODER.§ 16 .10.8.8(L) ( eff. 2001); 21 N.C. 
ADMIN. CODE 46.1806 (eff. 2003); N .D .  CENT. CODE § 19-03 . 1-22.4 (eff. 2009); OHIO ADMIN. CODE 4730-2-07{B )  (eff. 
2007); OHIO ADMIN. CODE 4731-ll-09(A) (eff. 1999); OKlA. ADMIN. CODE§ 53S: 15-3-13{d) (eff. 200S); OR. REV. STAT. 

§ 677.190 (eff. date unclear); 49 PA. CODE§ 16.92(b) (l )  (eff. 1986); S.C. CODE ANN.§ 40-47-113 (eff. 2006); s.c. CODE 
ANN.§ 44-117-340 (eff. 2007); TENN. COMP. R. & REGS. 1050-02-. 13 (eff. 2001); 22 TEX. ADMIN. CODE§ 190 .8{1)(L) (eff. 

date unclear, 2003 or l ater); VT. STAT. ANN. tit. 18, § 9361 (eff. 2012); VA. CODE ANN. § 54. 1-3303 (eff. 2000).  
22 D .C. MUN. REGS. tit. 22-B, § 1300.7 (eff. 1986). 
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• Mississippi 

"[P] roper p rescr i b ing and  legit imate med ica l  practice req u ire . . .  a n  appropriate physica l  . . . 

before prescri b ing any  med icat ion for the fi rst t ime." 23 

• Arka nsas 

An in -person physica l exa m inat ion "pr ior to the issua nce of any prescr ipt ion is requ i red in ord e r  

t o  esta b l ish a va l i d  pr ior patient-pract it ioner re lationship for pu rposes."24 

A sma l l e r  number  of states25 and  the D ist rict of Col u m bia 26 have laws that apply when u sing d rugs or 
contro l led substances fo r pa i n  m a nagement t reatment. 

• Oklahoma 

Req u i res a physica l exam i nat ion where a physic ian prescribes med icat ion to "treat a patient's 

intractab le pa in . " 27 

• Tennessee 

Requ i res the physica l exa m inat ion pr ior to prescrib ing to inc lude "an assessment a nd 

considerat ion of the pa i n" fo r which the control led su bstance is being prescr ibed.  28 

Florida not on ly has  physica l exam inat ion laws for the p rescrib ing a nd d ispensing of a l l  d rugs, but also 

has physica l examinat ion laws specifica l ly  for pa in  management d rugs. 29 

Fourteen states30 have laws that app ly o n ly to specific control led su bstances, schedu les, o r  t reatment of 

specific cond it ions. 

• Washington 

A nu rse pract it ioner  m u st "obta in ,  eva l uate, and  docu ment the pat ient's hea lth  histo ry and 

physica l exam inat ion in the hea lth record pr ior to t reat ing for chron ic  noncancer pa i n." 31 

23 30-17-2635 MISS. CODE R. §7.l (eff. 2012 ) .  

2 4  070.00.7 ARK. CODE R. § 07-00-0009 (eff. 2007). 

25 Thi rteen states. See, e.g., ALA. AOMIN. CODE r. 540-X-4-.08 (eff. 2000); FLA. STAT. § 458.3265 (eff. 2011) ;  FLA. STAT. 
§ 459 .0137 (eff. 2011) ;  FLA. ADMIN. CODE r. 64B8-9.013 (eff. 2010); IOWA ADMIN .  CODE r. 653-13.2(148,272() ( eff. date 

u nclear); 201 KY. ADMIN .  REGS. 5 : 130 (eff. 2012) ;  LA. REV. STAT. ANN . § 40:2198.12 (eff. 2005) ;  LA. ADMIN. CODE tit. 46, 

pt. XLV, § 692 1(A) (l) (eff. 1997); 02-313 ME. CODE R. Ch. 2 1, § I ll (eff. 2010); N.J. ADMIN.  CODE § 13:35-7.6 (eff. dat e  

u nclear); N . M .  ADMIN.  CODE 16.5 .57 (eff. date unclear); OHIO ADMIN .  CODE 473 1-21-02 (eff. 2008); OKLA. CODE 435 : 10-

7-11 (eff. 2005);  OKLA. CODE 510:5-9-2 (eff. 1999); TENN .  COMP. R. & REGS. 0880-02- .14 (eff. date u nclear); 22  TEX. 
ADMIN .  CODE § 170.3  (eff. 2001); WASH. ADMIN .  CODE § 246-8 17-915 (eff. 2011) .  

26 D.C. MUN. REGS. t it .  17, § 4616 (eff. 2012) .  

27 OKLA. ADMIN .  CODE § 510:5-9-2 (eff. 1999). 
28 

TENN .  COMP. R .  & REGS. 0880-02-. 14 (eff. date unclear) .  
29 

FLA. STAT. § 458.3265 (eff. 2010) ;  FLA. STAT. § 459.0137 (eff. 2011); FLA. ADMIN .  CODE r. 64B8-9.013 (eff. 2010). 

30 See, e.g., 060.00.1 ARK. CODE R. § 2 (eff. date unclear); IOWA ADMIN .  CODE r. 650-16.7(153) (eff. date u ncl ear); IOWA 

ADMIN .  CODE r. 653-23 .1(272(C) )  (eff. date u nclear); 201 KY. ADMIN .  REGS. 25 :090 (eff. 2012); 201 KY. ADMIN. REGS . 

9:260 (eff. 2012); LA. ADMIN CODE. tit. 46, pt. XLV, § 6921 (eff. 1997); M INN . STAT. §151.37 (eff. date u nclear); MISS . 

CODE ANN. § 41-29-137 (eff. 2009) ) ;  N EV. ADMIN .  CODE § 636 .2882 (eff. date unclea r); N .J. ADMIN .  CODE § 13 :35-7.4 
(eff. 2003); OHIO ADMIN. CODE 4731-11-03 ( eff. date unclea r); OKLA. ADMIN .  CODE § 510:5-9-2 (eff. 1999); R . I. GEN . 

LAWS §21-28-3 .24 (eff. 1956) ;  s.c. CODE ANN . § 44-53-360 (eff. date u nclear); UTAH ADMIN . CODE r .156-37 (eff. date 

unclear); WASH. ADMIN .  CODE § 246-840-467 (eff. 2011) .  

3 1  WASH. ADMIN. CODE § 246-840-467 (eff. 2011) .  
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• Minnesota 

P rovides a l ist of su bstances, i nc lud ing ce rta i n  sched u les, for wh ich " [a ]  prescr ipt ion or d rug 

order  . . .  is not va l id, un less it can  be estab l i shed that the  prescr ipt ion  or order was based on a 

docu mented pat ient eva luat ion ,  i nc lud ing a n  exam inat ion . " 32 

• Iowa 

I n  add it ion to having regu lations  that concern pa i n  m anagement and  p rescrib ing control led 

substances for any  condit ion, sets an exam req u i re ment for dent ists to renew or refi l l  

emergency prescr ipt ions for Schedu le  I I  co ntro l led su bstances. 33 

Application with Reference to a Patient-Practitioner Relationship 
M a ny states a n d  the D istr ict of Columbia 34 have laws that requ i re a physica l exam inat ion by reference to 

a pract it ione r-pat ie nt re lat ionsh ip. 35 Some states do t h is by req u i ring a re lat ionship between the 

p ractit ioner  and the  pat ient, and then provide a defi n it ion of "p ractit ione r-patie nt" o r  "physic ian­

pat ient" (o r  some other  sim i l a r  combinat ion)  that  inc ludes a physica l exam inat ion requ i rement 

e l sewhere i n  statute o r  regu lation .  

• Hawaii 

" I t  sha l l  be u n lawfu l fo r a ny person . . .  [to] p rescribe . . .  a ny contro l led substance without a 

bona fide  physic ian-patient re lat ionship," a nd the defi n it ion of bona fide physic ian-pat ient 

re lat ionsh i p  may be found in the defi n it ion sect ion of the  statute, i nc lud ing refe rence to a 

physica l exa m inat ion .  36 

32 M IN N .  STAT. § 151.37 (eff. d ate unclear) .  

33 IOWA ADMIN. CODE r. 650-16.7( 153) (eff. date unclear ) . "Emergency" here does not refer to a state of emergency 

dec lared by the government, but refers to circumstances wherein the p rescriber  is unab le  to p rovide  a written 

prescri ption form immediately to the pharmacist so the pharmacist a ccepts an emergency ora l  prescription to 
avoid  de l ay i n  p rovid ing n ecessary medications. 

34 D.C.  MUN. REGS. t it .  22-6, § 1399 (eff. 2009) . 

35 Twen ty-three states. See, e.g., ALASKA STAT. § 08.72.272 (eff. 2007); ALASKA ADMIN .  CODE tit. 12, § 48.990 (eff. date 

u n cl ear); ARIZ. ADMIN . CODE § R4-23-110 (eff. 2000); ARK. CODE ANN. 17-92-1004(c) (eff. 2007}; CONN .  GEN.  STAT. ANN. 

§ 20-613a ( eff. 2005 };  DEL. CODE ANN. tit 16, § 4701  (eff. date unc lear) ;  FLA. STAT. ANN. § 465.023(1} (h)  (eff. 2009); 

HAW. REV. STAT. § 329-1 (eff. 2008}; HAW. REV. STAT. § 329-41 (eff. 2008}; IDAHO ADMIN . CODE r. 23.01.01.315 (eff. 

1999); KY. REV. STAT. ANN . § 218A.140; LA. ADMIN CODE .  tit. 46, pt.  XLV, § 7509 (eff. 2009} ; Mo. REV. STAT.§ 334.108 

(eff. 2011} ;  N EB. ADMIN .  CODE § 172, Ch. S6, § 007 (eff. date u nclear); N EV . ADMIN .  CODE § 635.390 ( eff. date unclear); 

N . H. REV. STAT. ANN . § 318-6:2  (eff. 2013); N.H . REV. STAT. § 318:52-a (eff. 2011) ;  N .M. STAT. ANN. § 26-1-16(6) (eff. 
d ate u n clear, 1987 or pr ior); N . M. CODE R. § 16. 10.8 (eff. 2003); 21 N .C. ADMIN. CODE § 46. 1801(b) ( eff. 2003); N.D. 
CENT. CODE § 19-02 .1-15.1 ( eff. 2009); N.D. CENT. CODE § 19-03.1-22.4;  OHIO ADMIN .  CODE 4723-9-09 (eff. date 

u n cl ear); OHIO ADM IN .  CODE 4730-2-07 (eff. 2007) ;  s.c. CODE ANN. § 40-47-113 (eff. 1976); s.c. CODE ANN. §§ 40-43-86; 

TENN . COMP. R .  & REGS. 1050-02-.13 (eff. 2001); 22  TEX. ADMIN. CODE § 291.34 (eff. 2001);  VT. ADMIN .  CODE 20-4-

1400:9 .2  (eff. 2009); VA. CODE ANN . § 54. 1-3434. 1  (eff. 2008); 18 VA. ADMIN. CODE §§ 85-20-25.A, 85-50-176 (eff. 
2005); 18 VA. ADMIN .  CODE § 90-40-121 (eff. 2008); 18 VA. ADMIN .  CODE §105-20-40 (eff. date u n clear) . 

36 HAW. REV. STAT. § 329-41 ;  HAW. REV. STAT. § 329-1. 
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\ (q \ 19 
• Kentucky 

Requi res "a va l id practit ioner-pat ient relat ionsh ip" in one provis ion37 and defines that to inclu d e  

a "good fa ith pr io r exa m i nat ion" i n  another provis ion, wh ich is then fu rther  defi ned t o  include a 

phys ical exa m inat ion .  38 

• South Carolina 

Requi res a "pro per physic ian-patient relat ionsh ip," which it defines with in the same provision to 

i nclude "at a m i n imum ... persona l ly perform [i ng) and docu ment[ing) an a pp ro priate h istory 

and  physica l exa minat ion ."39 

Application with Reference to a Valid Prescri ption 

Severa l states40 have physica l exa m i nat ion laws stating that a prescription is not valid un less it is base d  

on  a phys ica l exa minat ion or  a va l id practit ioner-patient relat ionsh ip .  

• Vermont 

A prescript ion or o rder for a " legend d rug is not val id un less it is issued for a legit imate  medica l 

purpose . . .  which inc ludes a docu mented patient eva luat ion . "41 

Application S pecifi c to Prescriber or Dispenser 

Thirty-eight states42 a nd the D ist rict of Co l umbia43 have physica l exam inat ion laws that a pply specifica l ly 

to p rescribers . 44 

37 KY. REV. STAT. ANN. § 2 18A.140. 
38 Id. §§ 2 18A.010 (14), (34) .  

39  S.C. CODE ANN. § 40-47-1 13 .  

4 0  Seven states. See, e.g., CONN. GEN .  STAT. ANN. § 20-613a (eff. 200S); IDAHO CODE ANN. § 54-1733 (eff. 2006); LA. 
ADMIN. CODE t it. 46, pt. Liii, § 2515(A) (eff. date u nclear, 1989 or 2004); MINN. STAT. ANN. § 151.37 (eff. 2008); MISS. 

CODE ANN. § 41-29-137; N.D.  CENT. CODE § 19-03.1-22 .4; VT. ADMIN. (ODE 20-4-1400:9.2 (eff. 2009). 

41 Vr. ADMIN. CODE 20-4-1400:9.2 (eff. 2009) .  "Legend drugs" refer to prescri ption-only drugs in the Un ited States. 
42 See, e.g., ALA. ADMIN .  CODE r. 540-X-9-.ll ( eff. 2000); ALASKA ADMIN .  CODE tit. 12, § 40.967 (eff. date unclear); 

ALASKA STAT. § 08.72.272 ( eff. 2007); ARIZ. ADMIN .  CODE § R4-19-51l(eff. 2005); 070.00.7 ARK. CODE R. § 07-00-0009 

(eff. 2007); CAL. Bus. & PROF. CODE § 2242(a )  (eff. 198 1) ;  CAL. Bus. & PROF. CODE § 2242.l(a) (eff. 2000) ;  CAL. Bus. & 

PROF. CODE § 3 1 10 (eff. 2005) ;  CONN .  AGENCIES REGS. § 21A-326-1 (eff. 1984); DEL. CODE ANN. t it .  16, § 4701 (eff. d ate 

unclear); FLA. STAT. § 456.44 (eff. 2011) ;  GA COMP. R. & REGS. 360-3-.02 (eff. date unclear); HAW. REV. STAT. § 329-41(b)  

(eff. 2008) ;  IDAHO ADMIN .  CODE r.23.01.01 .31 ( eff. 1999 ) ;  844 IND. ADMIN. CODE 5-4-1 (eff. 2003) ;  IOWA ADMIN. CODE r. 
650-16.3( 153) (eff. date unclear); 201 Kv. ADMIN. REGS. 25:090 (eff. 2012); LA. ADMIN CODE. tit. 46, pt. XLV, § 692 1 

(eff. 1997); Mo. CODE REGS. 10.40. 11.04 (eff. 2012); 234 MASS. CODE REGS. 9.05 ( eff. date u nclear); M INN .  R. 6500.0600 

(eff. 1988); MISS. ADMIN .  CODE 30-17-2635 :7.1 (eff. date 2012); Mo. CODE REGS. ANN. tit. 19, § 30-1.068 (eff. 2000); 

MONT. ADMIN. R. 24.213.2301 ( eff. 1998); N EB. ADMIN . CODE § 172, Ch. 56, § 007; NEV. ADMIN. CODE § 636.2882 (eff. 

date unclear); N.H. REV. STAT. ANN . §§ 3 18-B:l(XXVl-a) (eff. 2009) ; N.J. ADMIN . CODE § 13:35-7.2 (eff. date unclear); 

N.M. CODE R. § 16.10.16 ( eff. date u nclear); OHIO ADMIN. CODE 4730-2-07 (eff. 2007); OKLA. ADMIN. (ODE § 5 10:5-9-2 

(eff. date 1999) ;  OR. ADMIN .  R. 852-060-0025 (eff. date unclear); 49 PA. CODE § 16.92(b) (l )  ( eff. 1986); R. I. GEN. LAWS 
§ 2 1-28-3.24 ( eff. 1974); S.C. COD E  A N N . § 40-47-965 ( eff. date unclear); TENN. COMP. R. & REGS. 1000-04-.09 (eff. 

date unclear); 22 TEX. ADMIN .  CODE § 190.8; UTAH ADMIN. CODE r.156-37 (eff. date uncl ear) ;  VT. ADMIN. CODE 20-4-

1400:9.2 (eff. 2009); VA. CODE ANN . § 54.l-3303(B) (eff. 2000); WASH . ADMIN . CODE § 246-817-9 15 (eff. 2011). 

43 D.C. MUN. REGS. tit. 17, § 4616 ( eff. 2012). 
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• Alabama 

Requires that "the physic ian pe rsona l ly perfo rm a n  appropriate h istory and  physica l  exam inat ion" 

prior  to prescr ib i ng. 45 

• Alaska 

Appl ies physica l  exa m ination requ i rements to optometr ists who prescribe contro l led substances 

in add it ion to othe r  prescribe rs. 46 

Twenty-seven states, 47 and  the District of Co l umbia ,  48 have physica l exa m inat ion laws that a pply 

specifica l ly to d ispense rs. 

• Delaware 

Appl ies a req u i rement to internet pharmacies who act to d ispense a ny prescri pt ion d rug, 

inc luding control led substances, stat ing that the  pharmacy may on ly d ispense if "the 

pract it ioner  issu ing the prescr ipt ion d rug o rd e r  to be fi l led o r  d ispensed by the I nternet 

pharmacy is a l ice nsed pract it ioner" who has exam ined a Delaware pat ient." 49 

F requ e nt ly, as i n  the New Jersey regu lat ion, the physica l exa m i n at ion requ i rement a ppl ies d i rectly to the 

p ra ct it ioner e ither  d ispensing or prescribing. 

• New Jersey 

" [A] pract it ioner  sha l l  not dispense d rugs o r  issue p rescr ipt ions to an i nd ividua l  . . .  w it hout f i rst 

having  conducted a n  exam inat ion . . . .  "50 

A few states51 and  the D istr ict of Col u mbia52 a l so req u i re the d i spense r  to have knowledge that the 

pat ient and prescr ibe r  have a va l id pract it ioner-pat ient re lat ionship prior to dispe nsing a control led 

substa nce.  

4 4  Ma ny of  these thirty-eight states and the District of Col u mbia a lso have p hysica l examination laws that  apply to 

dispensers. 

45 ALA. ADMIN . CODE r. 540-X-9-.ll (eff. 2000). 

46 ALASKA STAT.§ 08.72.272 (eff. 2007). 

47 See, e.g., ALASKA ADMIN. CODE tit. 12, § 40.967 (eff. 2000); ARIZ. ADMIN .  CODE § R4-19-5ll(eff. 2005) ; CAL. Bus. & 
PROF. CODE § 2242 (eff. 2000); CONN .  AGENCIES REGS. § 2 1a-326-1 (eff. 1984); DEL. CODE ANN. tit. 16, § 4744(a)(l) (eff. 

2 008); HAW. REV. STAT.§ 329-41 (eff 2008) ;  HAW. REV. STAT. § 329-1 (eff. 2008); IDAHO ADMIN. CODE r. 23.01.01.315 

(eff. 1999); 844 I ND. ADMIN. CODE 5-3-2 (eff. 2003); IOWA ADMIN. CODE r. 650-16.3(153) (eff. date un c lea r); LA. REV. 

STAT. ANN.§ 40:1238 .4(eff. 2007); MINN. STAT. § 151.34 (eff. 1988); MISS. CODE ANN. § 41-29-137 (eff. date unclear); 
MONT. ADMIN .R. 24.213.2301(34) (eff. 1998); NEV. ADMIN .  CODE § 639.945(1){n) (eff. 2001); N .H .  REV. STAT. § 318-6:2  

(eff. 2013); N.J . ADMIN .  CODE § 13:35-7.lA (eff. 2003); N .M.  STAT. ANN. § 26-1-16 (eff. 1978); 2 1  N .C. ADMIN. CODE 

46. 1801 (eff. date 2003); N . D .  CENT. CODE § 19-02 . 1-15.1 (eff. 2009); OHIO ADMIN. CODE 4731-11-09 (eff. 1999); 49 PA. 

CODE§ 16.92 (b)(l) (eff. 1986); s.c. CODE ANN. § 40-43-86 (eff. date u nclear); TEX. Occ. CODE ANN. § 562 .056 (eff. 
2005) . 

48 D.C. MUN. REGS. tit . 22-B, § 1300 (eff. 1986).  

4 9  DEL. CODE ANN. tit. 16, § 4744(a)( l) .  

so N.J . ADMIN .  CODE § 13:35-7 .lA. 
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• Nevada 

"Dispens ing a d rug as a dis pens ing pract it ioner to a patient with whom the dispensing 

practit ioner does not have a bona fide therapeutic relat ionsh ip" is unprofess iona l  conduct. 53 In 

another provis ion,  the law states that  "a bona fide therapeutic relationsh ip  between the patient 

a nd practit ioner sha l l  be deemed to exist . . .  [ i]f the patient was physica l ly  exa m ined by the 

practit ioner with i n  the [six] months immed iately preced i ng the date the pract it ioner d ispenses 

or prescribes a d rug to the patient." 54 

• Louisiana 

Appl ies a knowledge standard to d ispens ing pha rmacists, stat ing that " [a ]  pha rmacist who 

knows that a p rescr ipt ion has been authori zed in the absence of a va l id physicia n-patient 

relationship ... sha l l  not fi l l  such  p rescri pt ion ."55 Another provision defines that relationship to  

inc lude "a t  least one  m edica l  eva l uatio n w i th  a person in the phys ica l presence of  t he  

practit ioner, without rega rd to whether port ions o f  t he  eva luation a re conducted by  other 

practitioners ." 56 

Electronic Qu estio nna ires 

M a ny states, 57 and  the District of Col u m bia, 58 that requ i re exam inat ions before prescr ib ing have a lso 

enacted provis ions proh ib it ing pract it io ners from prescribing based so lely on electronic pat ient 

quest ionna i res. 

51 Five states. See, e.g., DEL. CODE ANN. tit . 16, § 4744{a )(l) ;  LA. REV. STAT. ANN. § 40:1238.4  (eff. 2007); NEV. ADMIN. 

CODE § 639.945(1 ) (n )  (eff. 2001) ) ;  N . H .  REV. STAT. ANN. § 3 18-B:2 (eff. d ate 2013);  N .H .  REV. STAT. ANN. § 329:1-c (eff. 

date 2009); 21  N.C. ADMIN. CODE 46. 1801 (eff. date 2003). 

52 D.C.  MUN. REGS. tit. 22-B, § 1300 (eff. 1986) .  

5 3  NEV. ADMIN. CODE § 639.945{l){n) 

5 4  Id. at § 639.945(3)  (eff. 2001 ) .  

5 5  LA. REV. STAT. ANN. § 40:1238.4(D) (emphasis added) . 

56 Id. at § 40:1238 .4(A) (2 )  (eff. 2007) .  

5 7  Twenty-five states. See, e .g . ,  AlA. ADMIN. CODE r. 540-X-9-. 11(3) ( eff. 2000); AlASKA ADMIN. CODE tit . 12, § 40.967 

(eff. date unclear); ARIZ. REV. STAT. ANN. §§ 32-1401 (eff. 2000); ARK. CODE ANN. § 17-92-1004 (eff. 2007) ;  CAL.Bus. & 

PROF.CODE § 2242.1  (eff. 2000);  CAL.BUS. & PROF.CODE § 4067 (eff. 2000); CONN. GEN. STAT. ANN. § 20-613a (eff. 2005) ;  

DEL CODE ANN. tit. 16, § 4744(c){l) (eff. 2008) ;  FlA. ADMIN. CODE r. 64B8-9.014 (eff. 2003); FlA. ADMIN. CODE r. 64B15-

14 .008 (eff. date unclear); GA. COMP. R. & REGS .  360-3-.02 (eff. date unclear); IDAHO CODE ANN. § 54-1733(1)  (eff. 

2006); 844 IND. ADMIN. CODE 5-3-2 (eff. 2003) ;  LA. REV. STAT. ANN. § 40:1238.4 (eff. 2007); LA. ADMIN CODE.  tit. 46, pt .  

XLV, § 7505 (eff. 2009) ;  LA. ADMIN CODE. tit . 46,  pt .  XLV, § 7509 (eff. 2009); LA. ADMIN CODE. tit. 46,  pt .  XLV l l ,  § 451 3  

(eff. date unclear); M D .  CODE REGS .10.32.05.05 (eff. 2009); 2 3 4  MASS. CODE REGS. 9.05 (eff. 1995) ;  MISS. CODE ANN. 

§ 41-29-137 (eff. 2009); 30-17 MISS. CODE R. § 2635 :7 .1  (eff. 2012); Mo. REV. STAT.§ 334.108 (eff. 2011);  NEB. ADMIN. 

CODE § 172, Ch. 56, § 007 (eff. date uncl ear); N EB. ADMIN. CODE § 172, Ch. 90, § 008 (eff. date unclear) ;  N EV. ADMIN. 

CODE § 453.3643 (eff. date uncl ear); N EV. ADMIN. CODE § 630A.144 ( eff. 2003) ; N . H .  REV. STAT.§ 3 18-8:2 (eff. 2013) ;  

N.D.  CENT. CODE § 19-02 .1-15.1 (eff. 2009) ;  N.D. CENT. CODE § 19-03 . 1-22.4; 22 (eff. 2009);  s.c. CODE ANN. § 40-47-113 

(eff. 2006) ;  TENN. COMP. R .  & REGS. 1000-04-.09 (eff. d ate unclear); TEX. ADMIN. CODE § 190.8(1) (L){i ) { l l )  (eff. date 

unclear, 2003-12); 22 TEX. ADMIN. CODE 22,  § 291 .29 ( eff. 2001); VT. STAT. ANN. tit . 18, § 9361 (eff. 2012); VA. CODE 

ANN. § 54.1-3434.l (eff. 2008) .  

5 8  D.C .  MUN. REGS. tit. 22-B, § 1300.7 (eff. 1986) .  
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• Lou isiana 

" A  prescription issued so le ly upon the resu lts of a nswers to a n  e lectro n ic question na i re, in  the 

a bsence of a documented patie nt eva l u at ion  i nc lud ing  a phys ica l exa m inat ion,  sha l l  be 

cons idered issued outside the context of a va l id  phys ic ian -pat ient re lat ionshi p and sha l l  not be a 

va l id prescr ipt ion ." 59 

• Connecticut 

Decla res a prescription that is not based on a phys ica l  exam i nat ion and  " issued so le ly on  the 

resu lts of a nswers to a n  e lectron ic  questionna ire s h a l l  be cons idered to be i ssued outside the 

context of a va l id practit ioner-pat ient re lat ion sh i p  a nd not be a va l i d  p rescript ion . " 60 

o Nebraska 

A l lows d isc ip l i nary action  aga inst a prescr iber who issues "a prescr ipt ion,  v ia  e lectro n ic or other 
means,  u n less the physic ian has obta ined a h isto ry a nd phys ica l eva l uat ion of the  pat ient." 61 

o New Hampshire 

Has a physica l exam inat ion law that appl ies when  contro l led substa nces are de l ivered by mai l  

and provides that "[ i ]t sha l l  be u n lawfu l for any pha rmacy to sh i p  fi n ished prescript ion products 

. . .  to pat ients . . .  that w[ere] generated based u pon the patient's s ubm iss ion of an e lectronic or 

on l i ne  medica l  history form." 62 The law a lso states that "[s ]uch  e lectron ic  or o n l i ne  medical 

questionna i res, even  if fo l l owed by te lephon ic  comm u nicat ion between practit io ner  a nd 

patient, sha l l  not be deemed to form the bas is  of a va l id practit ioner-pat ient re lat ionsh ip ."63 T h is 

law is s im i la r  to other laws pro h ibit ing prescr ibing a nd d i spens ing based on e lectron ic  

questionna i res but  a pp l ies on ly to the shipping of  the  d rugs. 

Conclusion 
This  i nventory comp i les state phys ica l exa m inat ion req u ire m ents for prescri b ing and  d i spens ing 

contro l led su bstances. This i nventory d oes not conta i n  a fu l l  assessment of a l l  relevant prescri ption drug 

laws. P ract it ioners shou ld  consu lt with lega l cou nse l  to become fu l ly  informed of the lega l l andscape 

concern ing prescript ion d rugs and how the laws a re imp lemented a n d  e nforced in the i r  state . 

Th is  document was written by researchers i n  the Pu b l i c  H e a lth  Law P rogram ( P H LP) ,  Office for State, 

Tri ba l ,  Loca l and  Territo ria l  Support, Centers for Disease Contro l a nd P revent ion (CDC), 64 with ass istance 

from the Divis ion of U n intent iona l  Inj u ry P revent ion i n  CDC's N at iona l  Center for I nj u ry P reve nt ion and 

Contro l .  65 For fu rther  techn ica l ass ista nce with this i nventory or  p rescript ion d rug laws, p lease contact 

59 LA. REV. STAT. ANN. § 40:1238.4(B) (eff. 2007); 

60 CONN. GEN. STAT. ANN. § 20-613a (eff. 2005). 
61 

NEB. ADMIN .  CODE § 172, Ch. 90, § 008 ( eff. date u nclear) .  
62 

N . H .  REV. STAT. ANN . § 318-B :2 (X l l -d) (eff. 2013) .  
63 Id. "Practit ioner-patient" relationship is d efined t o  requ ire an in-person exa m. See N.H. REV. STAT. § 318-B :l  ( eff. 
2011) . 

64 Cather ine Clodfelter, JD, MPH,  Akshara Menon, J D, MPH ,  Ca rla Chen, JD, and Matthew Penn,  JD, M US. We thank 

Ri na  Lieberman, JD, MPH, for her research assistance .  
6 5  

Noah Alesh i re, JD,  and  Leonard Paulozzi ,  MD,  M P H .  
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P H LP .  66 For tech n ica l  ass istance on a l l  other o pioid pa in  re l iever-re lated topics, p lease contact CDC's 

Divis ion of Un intention a l  Inj ury P revent ion . 67 

P H LP provides techn ica l assistance a nd pu bl ic  hea lth law resou rces to adva nce the use of law as a pu b l ic 

hea lth  tool .  PHLP cannot p rovide lega l advice on any issue  and ca nnot represent any ind ivi dua l  or ent ity 

in any matter. PHLP recommends seeking the  advice of an attorney or other  qua l ified profess iona l with 

questions regard ing the a pp l ication of law to a specific ci rcu mstance. The fi ndi ngs a nd conc lus ions in  

th is s ummary a re those of the  author  and do not necessar i ly represent the offici a l  views of CDC. 

This menu includes laws enacted through December 4, 2013. 

Published January 29, 2015. 

66 Public Health Law Program, Centers for Disease Control and Prevention, 4770 Buford Hwy. NE, MS E-70, Atlanta, GA 30341. 

Telephone: (404) 498-0470. Fax: (404) 498-6882.  Emai l : mpenn@cdc .gov. Web: http://www . cdc.gov/phlp. 

67 Division of Unintentiona l I njury Prevention, Nationa l Center for Injury Prevention and Control, Centers for Disease Contro l 

and Prevention, 4770 Buford Hwy. NE, MS F-62, Atlanta, GA 30341.Email:lbp4@cdc.gov. Web: 

http://www.cdc.gov/HomeandRecreationalSafety/Poisoning/laws/index.html. 
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Joint Statement o n  Antibiotic Resistance 

from 25 National Health Organ izat ions and 
the Centers for Disease Co ntrol and Preventio.n 

S 
ince the i r  i ntroduct ion i nto med ic i ne i n  1941, ant ib iotics have saved 

mil l ions of l ives and transformed modern med icine. As a resu lt , bacte r ia l  

i n fections  have become easi ly treatab le, and  the hor izons for surger ies, 

transplants, and more compl icated l ife-sav ing  procedures have expanded . 

But i n creas i ng ant ib iot ic resistance is lead ing  to h igher  treatment costs, longe r  

hospital stays ,  and unnecessa ry deaths. 

The more we use antib iot ics , the more we contr ibute to the pool of antib iot ic­

resistant m icrobes. The development of resista nce is an  inevitable byproduct 
of exposure to ant ib iot ics. All a nt ib iot ic use, whether  warranted or not, p l aces 

select ion pressure on  bacter ia ,  and some organisms that possess genetic 

mutat ions will survive ant ib iot ic  treatment.  Over t ime, resistance threatens to 

return us to an era whe re s imple bacter ia l  i nfect ions wi l l  once aga in  be deadly. 

As representatives from a range of fie lds co ncerned with human health, we jo i nt ly 

recognize our co l lective responsibility to protect the effectiveness of all ant ib iot ics 

- those we have today, and  those yet to be developed . We a lso recogn ize the 

potent ial for these life-sav ing drugs to be overused in both the human and 

agricultural sectors. Antib iot ics are a shared resource, and  every individual 

should consider  how each prescr ipt ion or use of ant ib iot i cs affects the overa l l  

effectiveness o f  t h e  ant ib iot ic  a rsenal .  The problem is defi ned b y  challen ges 

on  both the demand and supply s ides of the equat ion - just as ant ib iotics a re 

frequently overused, there are few new drugs i n  the deve lopment pipeline .  

Understanding  this situat ion ,  we jo intly commit to the fo l l owing pri nciples to both 

conse rve and rep lenish ou r  a nt ibiot ic resources: 

• To seek greater coord inat ion among a l l  stakeho lders i n  ant ib iot ic effect iveness, 

i nclud ing hea lthcare personnel, hospita l  adm in i strators, po l i cymakers , pat ients, 

and indiv idua ls working  in med ical cente rs, un ivers it ies, and pharmaceut ica l  

companies to promote knowledge shar ing  and a mutua l commitment to 

improving antib iotic use, a pract i ce referred to as ant ib iot ic stewardship 

To work towards optim iz ing  ant ib iot ic use through ant ib iot ic stewardsh ip 

programs and  i ntervent ions, wh ich help ensure that patients get the r ight 

ant ib iotics at the right t ime for the right duration 
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To identify the most effective examples of ant i m i crob i a l  stewardsh ip and to 

rep l i cate these strategies and best practices, wh i l e  a lso tak ing i nto a ccount 

loca l  context 

To support resea rch that deepens our understand ing  of the current situat ion 

and trends in  ant ib iot ic resistance and use 

To use i nformat ion about the drivers of ant ib iot ic  use to contr ibute to the 

evo lv ing defi n it ion of " appropriate ant ib iot ic  use , " and to use this defi n ition  

to  guide stewardsh ip  efforts , inc lud ing  the  educat ion of the  general pub l i c  

and hea lthcare personne l  a t  a l l  levels 

To improve survei l l ance for drug-resistant infect ions and to encourage report ing 

activit ies in  a way that supports both positive outcomes and accuracy 

To encourage the deve l opm ent of pharmaceut ica l  products to combat 

ant ib iot ic  resistance,  i n c lud ing new ant ib iot i cs o r  nove l  the rapies, 

compou nds to boost ant ib iot ic effect iveness, d i agnost ics to better d iagnose 

i nfect ions and  the i r  resistance cha racte r isti cs, and  vacc ines to prevent 

i nfect ions from occurri ng  

To recogn ize that anti b iot ic  resistance is one o f  t he  wor ld 's most pressing 

pub l i c  hea lth th reats and that g loba l  co l l ective action is requ i red  to effectively 

address the cha l l enge of manag ing our scarce supply of effective ant ib iot ics 

To acknowl edge that the way we use ant ib iot ics today i n  pat ients impacts how 

effective they w i l l  be i n  the future in other  patients 

To communicate that ant ib iot ic  resistance is an i nfectious d isease and pub l i c  

health concern : some resistant bacter ia  have the potent ia l  to  spread rapidly 

from person to person ,  wh ich i ncreases the th reat of resistant i nfections  

To work with regulato ry, vete r inary and i ndustry partners to promote the 

jud i cious use of  ant ib iot ics in food an ima ls  

To re i nforce the jud ic ious  use of antib iot ics i n  agr iculture by: l i m iting the use 

of medica l ly  important human ant ib iot ics in food an ima ls; supporting the use 

of such antib iot ics in an ima ls on ly fo r those uses that a re considered necessa ry 

for assuri ng an ima l  hea lth; and hav ing veter inary oversight for such ant ib iotics 

used i n  an ima ls  



S'B d0Cf4 ' I  q I 14  ..:tt 2 
CDC Encourages Safe Antibiotic Prescribing and Use I CDC Online Newsroom I CDC 

r'�]'&Ji Centers for Disease Control  and Prevention �fr� CDC 24/7: Saving Lives. Protecting People™ 

C D C E n c o u rages  Safe  A n t i b i o t i c  P re s c r i b i n g a n d U s e  

Be Antibiotics A ware: protect patients now and fight antibiotic resistance 

Press Re l ease 

For I mmediate Release: Wed nesday, November 15,  2017 

Contact: Media  Re lations (https:Uwww.cdc.gov/media) 

(404) 639-3286 

PS ct 1  
Page 1 of 3 

N ovember 13 ,  2017,  kicked off U .S. Antibiotic Awareness Week and World Ant ib iotic Awareness Week. The 

Centers for D isease Control and Prevention (CDC) recogn izes this week with an  u pdated educational effort, Be 

Antibiotics A ware: Smart Use. Best Care (https:Uwww.cdc.gov/antibiotic-use/week/index.htmll, to support the 

nation's efforts to combat ant ibiotic resistance through improved use of these l ife-saving med ications. 

Each year ,  at  least 2 m i l l ion Americans become i nfected with ant ib iotic- resistant bacteria,  and at least 23,000 
people d ie  as a resu l t. As part of U .S. Antibiotic Awareness Week, the Department of Health and H u man Services 

(H HS),  on behalf of the l nteragency Combating Anti biotic Resistant Bacteria (CARB) Task Force, has released a 

Progress Report (https:Uaspe.hhs.gov/pdf-report/national -action-plan-combating-ant ib iotic- resistant-bacteria­

progress-report-years- 1-and-2) to deta i l  the s ignificant progress during the first two years of implementation 

of the N ationa l  Action Plan for Combatting Antib iotic- Resistant Bacter ia 

( https://www .cdc.gov Id rugres i sta nce/pdf I nation a l_action_pl a n_for _com bat i  ng_anti botic-res is ta nt_bacteria .pdf). 

"Antibiotic res istance is a critical pub l ic health concern, and th is  educational  effort is  an excel lent  opportu nity to 

d rive change in improving antibiotic use, give doctors the tools they need to improve antibiotic prescribi ng, and 

help patients better protect their  hea lth," sa id CDC D irector Brenda F itzgerald,  M.D.  

Prescr ib ing the r ight antibiotic at the right t ime,  i n  the r ight dose,  and for the r ight d u ration he lps fight antibiotic 

resistance, protects patients from unnecessary side effects, and hel ps ensure these l ife-saving medicines wi l l  be 

ava i lab le  for future generations. 

Though the U n ited States has made progress toward opti mal  prescr ib ing and use of ant ibiotics for patients, there 

i s  sti l l  room for improvement. The Be Antibiotics A ware effort he lps inform healthcare professionals  and 

patients about proper antibiotic use and encourages open d iscussion among doctors and patients. 

httrnd /www. r:c1 r: .  P-nv/m ec1 i H /re:l f':H Sf':sl?.O 1 7  /sH fo-Hntihi oti r:-nresr:ri hin P- .  htm I 1 /ll/? 0 1  R 
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Ant ib iotics are crit ical tools  for treat ing a number of common infections, such as pneumonia ,  and for l ife­

threatening cond itions i nc lud i ng sepsis.  However ,  when pat ients take ant ib iotics unnecessar i ly, they are at r isk 

for s ide effects and get no benefit from the d rugs. M i nor s ide effects can include rash ,  d izziness, nausea, d i a rrhea, 

and yeast infections. Major side effects can include a l l ergic react ions and Clostridium difficile ( C difficile or C. 
diff) infect ion,  which can cause severe d iarrhea and colon damage and can cause death. 

" Despite prescr ib ing guide l ines, some healthcare professionals report giving antibiotics when they aren't needed 

because of fear of misdiagnosis or pressure from patients," said Lauri H icks, D.O., d irector, Office of Ant ib iotic 

Stewardsh ip, D ivis ion of Hea lthcare Qua l ity Promotion, C DC. "CDC encou rages healthcare professiona l s  and 

patients to ta l k  through the best ways to fee l  better and what treatment options are most effective." 

The Be Antibiotics A ware educational effort a lso a l igns with antib iotic stewardship activities mentioned in the 

N ational  Action P lan for Combating Ant ib iotic Resistant Bacteria (CARBl. 

( https :// o ba mawh itehouse .archives.gov Is it es/ default/fi les/ docs/ nationa !_act ion_p lan_for _combat i ng_anti bot ic­

resistant_bacter ia .pdf) supports the N at iona l  Action P lan  to Prevent Hea l th Care-Associated I nfections 

(HA is) :  Road Map to E l im ination (https:Uwww.hea lthypeople.gov/2020/tools-resources/evidence-based­

resource/nationa l -action-plan-prevent-health-care-associated) , and complements other patient safety 

in it iat ives, such as the Get Ahead of Sepsis education effort launched in August 2017.  

There are many ways to get i nvolved in  U .S. Antibiotic Awa reness Week 20 17. Visit www.cdc.gov/a ntib iotic-use 

(http://www.cdc.gov/ant ib iotic-use) to learn more about how to participate. 

CDC is a g loba l  leader in efforts to improve antibiotic prescr ib ing and use practices. Read more about Antibiotic 

Use in  the Un ited States, induding progress and opportu n ities (https:Uwww.cdc.gov/antibiotic-use/stewardship­

report/index.htmll. These efforts are supported by CDC's Anti biotic Resistance Solutions I n it iat ive 

(https:Uwww.cdc.gov/drugresistance/solut ions- in it iat ive/index.htmll. To learn more about antibiotic res istance, 

vis it www.cdc.gov/drugresistance (http://www.cdc.gov/drugresistancel. 
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Testimony of Dr.  Brenda M i l ler  

Member of the N o rth Da kota Board of  Medici n e  

Ch a i r m a n  Devl i n ,  a n d  t h e  Ad m i n istrat ive R u l e s  Co m m itt e e  m y  n a m e  i s  B re n d a  M i l l e r, I a m  a 
l i c e n s e d  p hysic i a n  i n  the state of N o rth Da kota a n d  a m e m b e r  of t h e  N o rth Da kota Boa rd of 
M ed ic i n e .  

I a p p e a r  b efo re y o u  today t o  a d d ress t h e  co m m e nts we received i n  respo n s e  t o  o u r  

te l e m ed i c i n e  r u l e  rega rd i n g  the  d eve l o p m ent o f  t h e  p a t i e nt- l i censee re lat io n s h i p  a n d  more 

spec ifica l l y  the i nteractive vid eo req u i re m e nt .  I rea l i z e  t h at t h i s  port ion of o u r  ru l e  h a s  som e  

o p p o s it io n .  I h o p e  I c a n  h e l p  yo u a l l  u n d e rsta n d  w h y  t h e  b o a rd b e l i eves t h i s  p o rt ion  of o u r  r u l e  

i s  ve ry i m po rtant .  

In  t h e  begi n n i n g  conve rsat ions  of th i s  r u l e ,  our  Boa rd was i ns istent t h at t h e re n e eded to be a 
vi s u a l  exa m i n at i o n  e i ther  i n  person,  t h ro u gh v ideo o r  u s i n g  a n ot h e r  p ro p e rly l icensed  

i n d iv i d u a l .  O u r  b o a rd b e l i eves that  w h e n  esta b l i s h i n g  a n ew p at ient  l i censee re l at i o n s h i p, the  
p h ys i ci a n  n e e d s  t o  b e  a b l e  t o  see  the pat ient .  

Vis u a l  o bs e rvat ion  is  especi a l ly i m p o rt a n t  d u ri n g  a psycho l ogica l exa m .  The p rovi d e r  wi l l  wa nt 

to s e e  i f  the pat ient  exh i b its rest less n e ss, d a rt i n g  eyes, m o ut h  m ove m e nts, t ru n k  m ovements as 

t h ese a re a l l  s igns of pote n t i a l  p rob l e m s  that n ee d  to b e  a d d ressed p r o p e rly .  

Vis u a l  o b s e rvat i o n  i s  eq u a l ly i m portant  in p e d i atr ic  care.  The p e d i atr i c ian  wi l l  want  to see if the 

pat ient i s  i rr ita b l e  o r  s m i l i ng, if the p a t i e nt i s  con so l a b l e, if  t h e  pat ient i s  flu s h e d  o r  has a rash ,  if 

the pat ient  a p p e a rs hydrated,  when t h ey cry do they h ave tea rs etc. 

Vis u a l  o b s e rvat i o n  of e l d e rly pat ie nts p rovi d e s  the p h ys ic i a n  with va l u a b l e  i n format ion as wel l .  

I t  i s  i m porta nt t o  s e e  i f  t h e  pat ient i s  a b l e  t o  a m b u l at e  o n  t h e i r  own . Are th ey a b le t o  a nswe r 

q u e st i o n s  wit h o u t  ass ista n ce from a loved o n e ?  

W h e n  co ns ider ing  p r e n at a l  ca re vis u a l  o b s e rvat i o n  i s  a l so ext re m e ly va l u a b l e .  I t  wo u l d  not be 

wit h i n  the sta n d a rd of care to make a ny d ecis i o n s  witho ut be ing ab le  to l i st e n  to the feta l  h e a rt  

t o n e s .  

The req u i re m e nts esta b l is h e d  with i n  t h i s  ru l e  b y  o u r  boa rd h e l p  e n s u re t h at t h e  sta n d a rd of  
ca re i s  b e i n g  m et .  I n  tra d it ion a l  m e d ic ine  p hysicia n s  h ave b e e n  a b l e  to p rovi d e  fo l low u p  ca re 

t h rough a p h o n e  ca l l .  There has a lways b e e n  an acce pta n ce of t h e  a b i l ity to see a pat i ent in  the  

offic e  and  t h e n  rece ive a p h o n e  ca l l  fro m them t o  d i scuss  t h e  care if someth i n g  needed to  be  

a d d resse d .  However, it wo u l d  have n eve r b e e n  accepta b l e  o r  wit h i n  t h e  sta n d a rd of ca re to 
receive a co ld  ca l l  from an u n known p at i e nt who was refe rred to you a n d  to d iagnose and t reat 

t h e m  based o n  a p h o n e  ca l l  or a n  e m a i l .  T h i s  i s  what we a re attem pt i n g  to avo i d .  With the 

introd u ct i o n  of what we now ca l l  t e l e m e d i ci n e  we h a ve an o b l igatio n  to p rovi d e  p a ra m eters 

t h at eve ryon e  u n d e rsta n d s  to defi n e  a n e w  e n co u nt e r  b etwe e n  a pat ient a n d  a d octor who i s  

u n known to t h e m .  



To a l low d i agnosis  a n d  tre at m e n t  to occu r b etwee n  a pat i e nt a n d  a new doctor based o n  o n ly a 

te le p h o n e  ca l l  a n d  a q u est i o n n a i re l eaves t h e  p u b l i c  exposed to m isd i agnosis  d u e  to a l a ck of 

proper eva l u at io n .  I t  a l so m a y  contr ib ute to t h e  over p rescr i pt i o n  of a nt i b iotics which is  

cu rre nt ly one of the CDC's  major co n ce r n s .  

The u l t i m ate goa l  i s  p at ient  safety by a s s u r i n g  the  sta n d a rd o f  c a r e  i s  not a ltered by t h e  type of 

v is it .  
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Chairman Devl in ca l led on Mr. Dustin Peyer for comments.  Mr. Peyer said because of h is  grandmother's 
medical issues,  he has been personal ly affected by the need for med ical marij uana.  He said the medical marij uana 
program may want to consider the impact of the legal izat ion of recreationa l  marij uana on the med ical marijuana 
program.  

Cha i rman Devl in  sa id  the State Department of  Health on ly has the authority to dea l  with laws that have passed . 

Cha irman Devl in  ca l led on Mr. Pau l  Augh inbaugh ,  Fargo, for comments. Mr. Augh inbaugh said he is a potent ia l  
d ispensary appl icant. He said if recreational marij uana is legal ized , he is concerned about what wou ld happen to a 
d ispensary that has paid over $90,000 for certification . 

Mr. Wah l  said the department's only duty is to imp lement the medical marij uana p rog ram .  He said the program is 
being imp lemented based upon the law passed by the Leg is lative Assembly in 201 7 .  He said the department wi l l  
implement the medical  marijuana program as t imely as possib le .  Regard ing  d ispensaries located in  cit ies, he said 
to ensu re access to as many peop le as possible with as l ittle travel as possib le ,  an  eight-region map has been 
created . He said the map is on the department's website. He said one d ispensary i n  each of those eight reg ions is 
expected . He said d ispensaries are permitted to offer home del ivery. 

I n  response to a question from Senator Heckaman ,  Mr. Wahl  said local zon ing officials wi l l  be provided a form to 
s ign to confi rm the d ispensary faci l ity compl ies with local zon ing  requ i rements. 

In response to a question from Senator Klein ,  Mr. Wah l  said the d ispensary fee is  set in state law. He said the 
law does not inc lude a provis ion for a refund if the recreational marij uana measure passes. 

In response to a question from Senator Heckama n ,  M r. Wah l  said the program's reg istrat ion and appl ication fees 
wi l l  be deposited in the Bank of North Dakota in the same way as any other state p rog ram.  

NORTH DAKOTA BOARD O F  MEDICINE 
Chairman Devl i n  cal led on Ms.  Bonnie Storbakken ,  Execut ive Di rector, North Dakota Board of  Medic ine,  for 

testimony (Appendix E) regard ing rules relating to telemed icine carried over from the December 5 ,  20 1 7 , meeting .  

I n  response to  a question from Chairman Devl i n ,  Ms .  Storbakken said Teladoc was not i nvited to  sit down with 
the board to d iscuss the face-to-face consu ltat ion requ i rement. 

Cha i rman Devl i n  cal led on Dr. Brenda Mi l ler, North Dakota Board of Medic ine ,  for testimony (Appendix F) 
regard ing  the telemed icine rule. 

In response to a question from Representative Pyle,  Dr. M i l ler  said a physician shou ld not g ive advice without 
estab l ish ing a re lationsh ip .  

Chairman Devl i n  cal led on Mr. John Ward for test imony (Appendix G) regard ing the telemed icine rules .  M r. Ward 
said he represents Teladoc. He said interactive aud io is used in every state. He said the physician has the abi l ity to 
request h igh-resolut ion photos .  He said i nteractive aud io is an acceptable telemed ic ine tool used across the 
cou ntry. He said the North Dakota Board of Medic ine conducted open meet ings regard ing  the ca rried over 
telemed ic ine rules but d id not g ive the publ ic an opportun ity to speak. He said telemed ic ine consu ltations are done 
by physic ians who are l icensed by the board . He said Teladoc has not experienced malpractice cla ims as a resu lt of 
its practices . He said Arkansas is the only other state with a face-to-face consu ltat ion requ i rement. He said the 
Minnesota standard of care for telemed ici ne is  the same as for i npatient care. 

In response to a question from Representative Koppelman ,  M r. Ward said if a physician who uses interactive 
aud io is u nable to d iagnose a patient using that method , the physician is expected to advise the patient to make an 
appointment for an i n -person visit with the patient's health care provider. 

Cha i rman Devl in  cal led on Mr. Jack McDonald for test imony regard ing the telemed ic ine rule. Mr. McDonald 
d istributed a letter (Appendix H) from America's Health I nsurance Plans (AH IP)  regard ing concerns about the 
changes being p roposed by the North Dakota Board of Medicine. He said AH IP  bel ieves the ru les fai l  to consider 
the evolving natu re of telemed icine technology and l im it a patient's opt ions when decid ing on the best cou rse of 
action to obta in  health care.  

Representative Koppelman said he u nderstands the board's obl igation to protect the public. He said 
telemed ic ine is defined in  North Dakota Century Code (NDCC) .  He said the board has ind icated it wi l l  not change 
i ts posit ion on the face-to-face requ i rement. He said it is important to stay current with technology. He  said the 
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board fol lowed the committee's d i rective regard ing the prescrib ing  of opioids for medication-assisted treatment 
situations .  

It  was m oved by Re p rese ntative Koppe l m a n ,  seco nded by Senator Ki lze r, and ca rried on a rol l cal l  vote 
to: 

1 .  Ad o pt the changes to the opioid restri ction as proposed by the N o rth Dakota Board of Med ici n e ;  

2.  Reta i n  t h e  defi n it ions conta i ned i n  North Dakota Ad m i n istrative Code ( N DAC) Section 50-02-1 5-01 
o n  page 21 5 of S u p plement 368 ; and 

3. Voi d  N DAC Sections 50-02-1 5-02 and 50-02-1 5-03 o n  the fi n d i n g  that, u nder  N DCC Section 28-32-1 8 
( 1 ) (c)(d)(e) ,  the rules fa i led to comply with express legis lative i ntent;  a re i n  confl ict with state law; 
and a re arbitra ry and capricious. 

Representatives Devl i n ,  Boehn ing ,  Boschee , Koppelman ,  Louser, Pyle, Schneider, Seibel ,  Toman,  and Weisz and 
Senators Anderson ,  Armstrong ,  Heckaman, Kilzer, Kle in ,  Meyer, Poelman , and Rust voted "aye . "  No negative votes 
were cast. 

Representative Koppelman said the North Dakota Board of Medicine should start over on the telemedicine rules. 

Senator Ki lzer said te lemed icine is needed now more than ever. He said the hands-on med icine is being done 
more and more by nonphysic ians such as physician's assistants and nu rse practit ioners .  He said the requ i rements 
for telemedic ine are a pol icy decision for the Leg is lative Assembly. He said th i rd-party coverage is an issue 
insurance compan ies conti nue to face without resolution .  He said another issue is the crossing of state boundaries 
when provid ing medical consu ltat ions. He said a study of telemed ic ine is needed . 

BOARD OF EXAM I N ERS ON AU D I O LOGY A N D  SPEECH-LAN G UAG E PATHOLOGY 
Cha irman Devl i n  cal led on Ms.  Kel l i  El lenbaum,  Cha i rperson ,  Board of Examiners on Aud iology and Speech­

Language Pathology, for testimony (Appendix I ) regard ing Apri l  201 8 rules adopted by the board .  

Senator Poelman said she  appreciated the  efforts of  the  board to  increase the  number of l icensees i n  the 
workforce. 

I n  response to a quest ion from Representative Pyle,  Ms.  E l lenbaum said the U n ivers ity of North Dakota has 
space for 22 students in  i ts prog ram.  She said many of the l icensees pract ic ing i n  the state have degrees from 
M inot State Un iversity and Minnesota State U n ivers ity - Moorhead . She said the Un iversity of Mary is i n  the 
p rocess of estab l ish ing a g raduate program in  aud iology and speech-language pathology. 

In response to a question from Representative Schneider, Ms .  E l lenbaum said the board is prepared for the 
extra workload that wi l l  result from the i ncreasing n umber of g raduates i n  the state. She said there are 400 to 600 
open posit ions i n  the state . She said the shortage creates heavy caseloads for l icensees . 

I n  response to a question from Representative Weisz, Ms.  E l lenbaum said B lue Cross Blue Sh ield covers the 
services of speech-language pathology assistants but most th i rd-party payers requ i re a l icensed speech-language 
patholog ist to sign off if the work is done by l icensed assistants. 

In response to a question from Senator Ki lzer, Ms. E l lenbaum said ful ly tra ined speech-language pathologists 
and assistants are in h igh demand. 

In response to a question from Representative Boehn ing , Ms .  E l lenbaum sa id  increas ing the number of program 
s lots at the colleges i n  the state is not enough to meet the demand .  She said the colleges that offer the degree are 
experienc ing a shortage of professors to teach the requ i red cou rses . 

Senator Anderson said it is d ifficu lt to get the North Dakota Un ivers ity System to increase facu lty without 
increased fund ing .  

I N DUSTRIAL COMMISSION 
Chairman Devl in called on Mr. Bruce H icks, Assistant D i rector, O i l  and Gas D ivision , I nd ustrial Comm ission ,  for 

testimony (Appendix J) regard ing Apri l  20 1 8  ru les adopted by the Industrial Comm ission .  

I n  response to a question from Senator Rust, M r. H icks sa id  the delayed effective date of  J u ly 1 ,  20 1 9 , for the 
rules wi l l  g ive the industry t ime to make necessary software updates .  He said the date also g ives the Leg is lative 
Assembly the opportun ity to make changes during the 201 9 leg is lative session , if necessary. 
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• 
M a d a m  C h a i r  a n d  m e m b e rs of the Se n ate H u m a n  Services Co m m ittee my n a m e  i s  B re n d a  

M i l l e r  I a m  l icensed p h ys ic i a n  i n  t h e  state o f  N o rth Da kota a n d  a m e m b e r  o f  t h e  N o rth Da kota 

Board of M e d i c i n e .  

I a p p e a r  befo re you tod ay t o  p rovi d e  s o m e  context b e h i n d  t h e  Board 's  l a ngu age rega rd i n g  t h e  

d eve l o p m ent o f  t h e  pat ient- l icensee re lat i o n s h i p .  I rea l i z e  t h at t h i s  port ion  o f  o u r  b i l l  h a s  so m e  

o p posit ion . I hope I can h e l p  yo u a l l  u n d e rsta n d  why t h e  b o a rd b e l i eves t h i s  l a ngu age is  

i m po rtant .  

W h e n  t h e  Boa rd i n it i a l ly bega n d raft i n g  th is  a s  a ru l e, our  Boa rd was i n s i stent  t h at t h e re n ee d e d  

t o  b e  a v isu a l  exa m i n at ion e ith e r  i n  p e rson,  th rough v id eo o r  u s i n g  a n ot h e r  prope r ly l i censed 

i n d ivi d u a l .  O u r  boa rd b e l i eves that when esta bl ish ing a new pat ient- l i ce nsee re lat i o n s h i p, t h e  

phys i c i a n  or  a n oth e r  p rovi d e r  worki n g  with t h e  p h ys i c i a n  n e e d s  to be  a b l e  t o  s e e  t h e  pat i e n t .  I 

wo u l d  l i ke to m a ke it c lea r that  th is  sect i o n  a p p l i es  to t h e  esta b l i s h m e n t  of a n ew pat ie nt­

l icensee re l at io n s h i p  v ia  te lem ed ici n e  a n d  n ot to t h e  use of t e l e m e d i c i n e  with an a l ready 

esta b l i s h e d  pat ient .  There a re m a n y  reaso n s  our  Boa rd b e l i eves t h at h av ing  vi s u a l  observat i o n  

i s  n ecess a ry i n  t h e  i n sta nce o f  treat i n g  a n ew pat ient .  

Visu a l  observat ion  i s  a n  i m po rtant fa ctor  w h e n  verifyi ng  t h e  pat ie nt' s i d e ntity and a ge .  Th e 

pat ient  a lso h a s  t h e  a b i l ity to co nfi rm t h ey a re i n  fa ct b e i n g  treated by l i censed p rovi d e rs .  

W i t h o u t  t h i s, t h e re i s  potent i a l  fo r t h e  p h ys i c i a n  t o  b e  treat i n g  a p a t i e n t  t h at i s  n ot t h e  age t h ey 

rep resent or  who t h ey rep resent.  T h e re i s  a l so pote nti a l  fo r t h e  pat ient  to b e  givi n g  t h e i r  

m e d i c a l  i n form ation t o  so meone w h o  i s  n ot a l i censed o r  q u a l ifi ed p rovi d e r . O u r  Boa rd h a s  

received com p l a i nts of t h i s  natu re .  I n  o n e  i n st a n ce, a pat ient  w a s  u n s u re of t h e  i d e nt ity of t h e  

p e rson rep resent i n g  t h e m se lves as a p hysic i a n  o n  t h e  oth e r  e n d  o f  t h e  p h o n e  l i n e  a n d  e m a i l .  

Anot h e r  co m p l a i nt i nvolved patients receivi n g  co l d  ca l l s  ask i ng  t h e m  a bout p a i n  m e d i cat i o n  a n d  

t h e n  receivi ng p a i n  m e d icat ion  i n  t h e  m a i l .  U nfo rt u n ate ly, t h ese t h i n gs h a p p en a n d  i t  i s  t h e  

p u rpose o f  t h i s  Boa rd t o  p rotect t h e  p u b l ic fro m th ese s it u at i o n s .  Th e Boa rd b e l i eves with t h i s  

b i l l  i t  ca n best p rotect t h e  p u b l i c fro m s i tuat ions  l i ke t h e s e .  

Vis u a l  observat ion  i s  especi a l ly i m p o rt a nt d u ri n g  a psych o l ogica l exa m .  Th e p rovi d e r  wi l l  want  

to see if the pati e nt exh i b its rest lessn ess, d a rt i n g  eyes, mouth  m ove m e nts, and tru n k  

move m e nts a s  th ese a re a l l  s igns o f  pote nt i a l  p ro b l e m s  t h at n e e d  t o  be  a d d ressed p ro p e r ly .  

Vi s u a l  observat ion  i s  e q u a l ly i m po rt a n t  i n  p e d i at ric care.  Th e p e d i atr ic i a n  wi l l  want  to see if  t h e  

pat ient  i s  i rrita b l e  or  s m i l i n g  o r  i f  t h e  pat ient i s  con so l a b l e etc .  It i s  a l so i m po rtant  to see if t h e  

pat ient  i s  fl u s h e d  or  h a s  a rash . A p rovi d e r  wi l l  a l so n eed to s e e  i f  t h e  pat ient  a p p e a rs hyd rated,  

and  when they cry, do t h ey h ave tea rs? 

Visu a l  observat ion  of e l d e rly pat ients p rovi d e s  the p h ys i c i a n  with va l u a b l e  i nfo rm at ion as we l l .  

I t  i s  i m portant  to see i f  t h e  pat ient  i s  a b l e  t o  a m b u l ate o n  t h e i r  own . Are t h ey a b l e  t o  a n swer 

q u est ions  wit hout ass ista n ce from a l oved o n e ?  



W h e n  co n s i d e r i n g  p re n ata l ca re vi s u a l  o b s e rvat i o n  is a l so ext re m e ly va l u a b l e .  It wo u l d  n ot be  

wit h i n  t h e  sta n d a rd of care to m a ke a n y  d ec i s i o n s  without b e i n g  ab le  to l i ste n  to the feta l h e a rt 

t o n e s .  

T h e  req u i rem ents esta b l i s h e d  with i n  t h i s  ru l e  by o u r  boa rd h e l p  e n s u re t h at t h e  sta n d a rd of 

care is b e i n g  m et .  I n  trad it i o n a l  m e d i c i n e, p hys ic i a n s  h ave been a b le to p rovi d e  fo l l ow u p  ca re 

t h rough a p h o n e  ca l l .  Th i s  h a s  a l ways b e e n  a cce pta b l e  a n d  st i l l  wo u l d  be accepta b l e  beca use 

t h e  p rovi d e r  h a d  a l ready s e e n  t h e  pat ient  i n  t h e  offi ce a n d  t h e n  receive a phone ca l l  fro m t h e m  

to d iscu ss th e i r  ca re if somet h i n g  n ee d e d  t o  be  a d d ressed . H oweve r, i t  h a s  n ever been 

accepta b l e  o r  wit h i n  t h e  sta n d a rd of care to receive a co ld  ca l l  fro m a n  u n kn own pat ient  who 

was refe rred to yo u and to d i agn ose and t reat them based o n  a phone ca l l  or  a n  e m a i l .  Th i s  i s  

exact ly  what we a re atte m pt i n g  t o  avo i d  with t h i s  b i l l  l a ngu age.  

With the i n t rod u ct i o n  of what  we now ca l l  t e l e m e d ici n e, we h ave an o b l igat i o n  to p rovi d e  

p a ra m eters t h at eve ryo n e  u n d e rsta n d s  t o  d efi n e  a new encou nter between a pat i e nt a n d  a 

d octo r  who i s  u n known to t h e m .  To a l low d i agnosis  a n d  treatment  to occ u r  between a n ew 

pat ient  a n d  a n ew d octo r  b a sed o n l y  on a t e l e p h o n e  ca l l  a n d  a q u est ion n a i re,  l e aves t h e  p u b l i c  

exposed to m i s d i agnos is  d u e  t o  a l a c k  o f  proper  eva l u at ion . I t  a l so m a y  contr i b ute t o  t h e  ove r 

p rescr i pt i o n  of a nt i b iot ics w h i c h  i s  cu rrent ly o n e  of the CDC's m ajor  concerns .  

T h e  Board's  u lt i m ate go a l  i s  to e n s u re t h e  sta n d a rd of  ca re i s  not a ltered based o n  t h e  type of  

v is it  o n e  wo u l d  h ave . 

I wa nt to t h a n k  you fo r t h e  o p p o rtu n ity to s p e a k  o n  b e h a lf of t h e  Boa rd of M e d i c i n e  a n d  I a m  

h a p py t o  a n swer a n y  q u est i o n s  you m a y  h ave.  

B re n d a  M i l l e r, M D  

Board M e m b e r  of t h e  N o rth  Da kota Boa rd of M e d i c i n e  

• 
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Senate H u m a n  Services Com m ittee 

Sen. J udy Lee, Chair 

Jan.  9, 2018 

Cha i rman  Lee a nd mem bers of the Com m ittee:  

Sanford Hea lth respectfu l ly submits th i s  letter i n  support of SB2094, the N .D .  Boa rd of  

Med ic i ne's proposed te lemedic ine pol icy for the practice of med ic ine i n  North  Dakota . We 

a ppreciate the opportun ity to sha re ou r  v iew on  how th is  po l icy may affect the patients we serve 

across North Dakota . 

For rura l  states l i ke North Da kota where workforce is stretched th in  and  demand outpaces 

supp ly, te lemedic ine is emerging as  a conven ient, cost-effective a lte rnative to trad itiona l  face-to­

face consu ltations a nd exam inations .  Sa nford Hea lth i ncreas ing ly emp loys te lemed ic ine to 

i m p rove access to services and red uce patients' costs associated with long-d ista nce trave l .  

That said, Sa nford strongly encourages you t o  pass SB2094. Sanfo rd and  other  sta keho lders have 

worked closely with NDBM to he lp craft la nguage that ba lances ensu ring h igh-q ua l ity ca re with 

leveraging techno logy to increase access. We appreciate N DBM's  deta i led,  responsive a pproach 

to our comments. 

One aspect of the rule d iscussed on m u ltip le  occas ions is  the req u i rement of a face-to-face 

vis it-either in person or  by video-to esta b l i sh  a new patent-provider re lationsh ip .  We support 

th i s  req u i rement as we bel ieve ce rta i n  aspects of qua l ity ca re req u i re a visua l  assessment, at 

times a l lowing the med ica l provide r  to identify importa nt sym ptoms  the patient o r  patient's 

parent may not se lf-report .  In add ition,  we be l ieve a ntibiotic stewa rdsh ip-strategies to red uce 

u n necessa ry use of and prevent res ista nce to a ntibiotics-at times req u i re visua l assessment to 

accurate ly d iagnose a problem that wou ld  benefit from a nti b iotic treatment.  

Tha nk  you for you r  consideration.  If you need add itiona l i nformation,  p lease contact e ither of us 

at you r  conven ience.  

S ince re ly, 

Ch ris  Meeker, M . D . 

Sa nford Bisma rck 

Ch ief Medical  Officer 

Ch ris . Meeker@sa nford health .org 

701-323-2601 

Doug G riffin,  M . D . 

Sa nford Fa rgo 

Ch ief Med ica l  Officer 

Doug.Gr iffin@sa nford hea l th .org 

701-234-6 1 60 



�NDMA 
C'�est. 1 881 )R�H DA KOTA M E D I C A L  ASSO 

Sen ate H u m a n  S e rvi ces C o m m i ttee 
SB 2094 

J a n u a ry 9 ,  2 0 1 9 

Cha i r  Lee and Com m ittee Members ,  I am Don na  Th ronson and rep resent the North 

Dakota Med ica l  Associat ion . The North Dakota Med ica l  Associat ion is the p rofess iona l  

membersh ip  organ izat ion for North Dakota p hys ic ians ,  res idents , and med ica l  students . 

N OMA su pports SB 2 094 fo r a l l  the reasons stated by the Board of Med ic i ne .  

The  phys ic ian-patient re lat ionsh ip  is fu ndamenta l to  the  p rov is ion of acceptab le  med ical  

ca re .  Telemed ic ine actua l ly has the power to e n hance the phys ic ian-pat ient 

re lat ionsh i p .  Requ i r ing  the face to face com ponent  is an  essent ia l  part of that 

re lat ionsh ip .  

I t  is genera l ly accepted that a va l i d  phys ic ian-pat ient re lat ionsh i p  m ust exist before 

te lemed ic ine services a re provided . Th is re lations h i p  can be estab l ished i n  a few 

d ifferent ways : 

•A face-to-face exam inat ion-an exam uti l i z ing two-way ,  rea l -t ime aud io  and  v isua l  

capab i l it ies , l i ke a videoconference-if a face-to-face encou nter  wou ld be req u i red for 

the same service i n  person 

•A consu ltat ion with another  phys ic ian who has an  ongo ing  re lat ionsh ip  with the patient 

•Meeti ng  evidence-based te lemed ic ine pract ice g u ide l i nes deve loped by majo r  med ica l  

specia lty societies for estab l ish ing  a patient-phys ic ian  re lat ionsh ip  

There a re exceptions to these steps ,  such  as emergency med ica l  treatment ,  and on-ca l l  

o r  cross coverage s ituat ions .  

We wou ld l i ke to  offer a fr iend ly amend ment .  Mary Ann Sens ,  P rofessor and  Cha i r  of 

Patho logy at the U N O  School of Med ic ine and Hea lth Sc iences , had contacted ou r  

office with a suggest ion . He r  test imony has  been handed ou t  a l ong  with N D MA's . We 

support th is  b i l l  and support the amend ment .  However ,  we have d iscussed with the 

Board of Med ic ine and u nderstand the i r  concerns about it be i ng an  open-ended period 

of time .  Therefore ,  we wou ld suggest that on  page 2,  l i ne  3 1 , twenty-fou r  hou rs be 

crossed out and i nsert 7 days . 

Tha n k  you for the opportu n ity to test ify today. I wou ld be happy to answer any 

q uestions .  

1 
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N o r t h  D a ko t a  f 
H o s p i t a l  A s s o c i at i o n  IJ E s t .  1 9 3 4  

Vision 
The North Dakota Hospital Association 

will take an active leadership role in major 
Healthcare issues. 

Mission 
The North Dakota Hospital Association 

exists to advance the health status of persons 
served by the membership. 

Testi m o n y :  201 9 S B  2094 

Senate H u m a n  Servi ces Com m ittee 

Senato r J u dy Lee, C h a i rm a n  

J a n u a ry 9 ,  201 9 

Good morning Chairman Lee and Mem bers of the Senate H u m a n  Services Comm ittee. I am 

Mel issa Hauer, General  Counsel of  the North Dakota Hospital  Associat ion . I am here to  test ify 

reg ard i ng 201 9 Senate B i l l  2094 and ask that you g ive th is  b i l l  a Do Pass reco m mendation . 

The b i l l  provides that a physic ian or physician assistant who wishes to pract ice te lemedic ine is  

req u i red to  have either an in-person or video-based v is i t  as the first po int  of  contact between 

that provider and a new patient .  We ag ree that these methods are the appropriate ways i n  

wh ich t o  establ ish that va l id  patient/provider re lationsh i p .  We a l s o  ag ree that an exa m i nation o r  

eval uat ion consist ing o n l y  o f  a static o n l i n e  q uestionna i re or an a u d i o  conversat ion does not 

appropriately meet th is standard . 

Whi le telemed icine is an i m portant new tool i n  healthcare and can bri ng many benefits to 

patients , we feel  that patient safety is  im portant too , especia l ly  when a provider is fi rst treat ing a 

new pat ient .  We feel th is b i l l  balances those compet ing i nterests appropriate ly .  

In  s u m m a ry,  we su pport the b i l l  and ask that  you g ive it a Do Pass reco m mendation . I wou ld  be 

ha ppy to try to answer any q uest ions you may have . Thank you . 

Respectfu l ly  Subm itted , 

Mel issa Hauer, General  Counsel 

North Dakota Hospital  Association 

PO Box 7340 Bismarck, N D  58507-7340 Phone 701 224-9732 Fax 701  224-9529 

2019 SB 2094 Testi mony of M e l issa H a u e r, G e n e r a l  Cou n se l ,  N D HA, J a n .  9, 2019 1 I 
P a g e  



H o n o ra b le  S e n ators of the  H u m a n  Services Com m ittee : 

I a m  Dr .  M a ry A n n  Sens,  a pat ho logist working a n d  teach i n g  at t h e  U n ivers ity of N o rt h  D a kota Schoo l of 

M ed ic i n e  a n d  H e a lt h  Sciences.  I h ave res ided i n  G ra n d  Fo rks a nd h e l d  a N D  m ed ic a l  l i cense  s i nce 2002 .  

I wis h to s u p p o rt a n  a m e n d m e nt to Sen ate B i l l  2094.  A long with t h e  ND Board of M ed i c i n e  and t h e  ND M ed ica l 

Associat i o n ,  I strong ly s u p po rt the  co ncept a n d  d i rect ion  of t h is legis lat ion  a n d  be l ieve it protects N o rt h  D a kota 

p a t i e nts .  H oweve r, one a rea needs c la rificat io n .  A lthough the b i l l  a l lows needed m e d ica l consu ltat i o n s, s o m e  

c o n s u lta t i o n s  req u i re m o re t h a n  t h e  24-ho u r  period a l lowed .  I present a s i m p le  a m e n d m e nt fo r you r  

co n s i d e rat i o n .  I be l ieve t h i s  meets t h e  sp i rit a n d  i ntent of t h e  b i l l  w h i l e  affo rd i ng N o rt h  D a kota ns t h e  best 

expert m e d ica l a dvice a n d  co n s u ltat ion a b i l ity. 

Proposed Amendment Section 2 :  

(5) An i ntra-specialty c l in ical  consultation for d iagnosis of a patient i n  this state, provided that both 

specia l ists a re trained i n  the same specialty a n d  the special ist requesti ng the consultation is a physic ian 

l i censed to practice medicine in the state. 

T h i s  is i m p o rta nt in s o m e  a reas of m e d icine,  i n c l u d i ng pat h o l ogy, but is a lso a p p l icab le  to ot h e r  co m plex 

co n s u lt a t i o n s .  It is co m m o n  fo r pathologists to seek expert co n s u lta t i o n  o n  u n u su a l  o r  d ifficu lt  cases; t h ese 

co ns u ltat ions  betwee n  patho logists i nvolve s e n d i n g  s l ides,  lab test res u lts a n d/or ot h e r  m at e ri a l to an expert 

w h o  m a y  be i n  a ny state (or  co u ntry) .  Some t u m o rs a nd ot h e r  co n d it i o n s  a re so ra re o r  m a y  req u i re 

confi rmatory test i n g  d o n e  o n ly i n  a few pla ces; it is t h e  sta n d a rd of ca re wit h i n  pat h o l ogy to seek expert 

c o n s u ltat i o n  fo r t h e  best pat ient ca re a n d  accu rate d iagnos is, i n c l u d i ng t h ose out  of state.  These co n s u ltat ions  

� u s u a l ly req u i re m o re t h a n  24 h o u rs .  Th us, t h e  cu rrent b i l l  d oes n ot cove r t h i s  exist i n g  pattern of m e d ica l care.  It  

w o u l d  not be feas i b l e  o r  des i ra ble to have every pat h o l ogist in the co u nt ry to h a ve a m e d i c a l  l icense in N D; 

w it h o u t  t h is a m e n d m e nt, d iagnost ic exce l l e n ce fo r N o rth  Da kota pat ie nts m a y  be j e o p a rd ized .  A lt h o ugh I spea k 

fro m my own s pecia lty beca use I a m  m ost fa m i l i a r  with it, ot h e r  m e d ica l ca re i nsta n ces a n d  s pecia lt ies wou ld 

b e n efit from th is a m e n d m e nt .  Aga i n, to spe a k  from pers o n a l  knowl edge, one of my b rot h e rs is strugg l i n g  with a 

v e ry aggress ive ca n cer .  At a crit ica l decis ion p o i nt i n  h i s  t reatment p l a n,  h i s  o n co logist sent my b rot h e rs records, 

sca ns  a n d  pat h o logy to a not h e r  o n co logy expert in t h is p a rt icu l a r  ca n ce r. A lthough t h i s  expert was out  of state, 

s h e  p rov i d e d  h is loca l o ncol ogist i m portant t reatm e nt co n s i d e rat io n s .  This review a n d  t u m o r  boa rd m eet i ng 

took five days .  My brot h e r  received consu ltat ive c a re fro m a world s peci a l ist wit h o u t  leav ing h i s  loca l 

com m u n ity; t h e  act u a l  t reat m e nt occu rred wit h i n  h is h o m e  com m u n ity. N ote  that  both t h ese exa m ples of a re 

loca l, l i censed N D  phys ic ians  rea c h i n g  o ut to recogn ized experts w h o  m ay not be i n  N D  to get t h e  best ca re 

opt ions  o r  d iagnos is  fo r a ND pat ient .  Th is b i l l  a l lows fo r t h is with t h e  24- h o u r  t e a c h i n g  I co n s u ltat ive c l a u s e .  

H owever, s o m e  a reas  o f  med ic ine, s u c h  a s  patho logy a n d  s o m e  co m plex o nco logic co n s u ltat ions  m a y  req u i re 

m o re t i m e .  To s e rve N D  res ide nts a nd the i nteg rity of t h e  N D  Board of M e d i c i n e, I u rge you to a d o pt t h e  

proposed a m e n d m e nt, w h i c h  wou ld  a l low phys ic ia ns  i n  N D  to co n s u lt w i t h  t h e  best experts i n  t h e i r  fie l d  without 

the constra i nt of 24 h o u rs reflect i ng t h e  medica l  rea l ity t h at some co n s u ltat ions  req u i re m o re t h a n  24- h o u rs .  

Respectfu l ly, 

M a ry A n n  Sens  

5004 River Crest Rd 

G ra n d  Fo rks, ND 5 8 2 0 1  

m a s e ns@gm a i l .co m 



J anua ry 10, 2019 

Re : SENATE B I LL NO. 2094 

Senato r J udy Lee - Cha i rma n 

Senator O ley La rsen  - Vice Cha i rman  

Senate Legis lat ive Com m ittee Mem bers 

North Da kota Senate H um a n  Services Com m ittee 

North Da kota Senate - State Ca p itol  

600 East Bou leva rd 

B i smarck, ND 58505 

Horizon Virtual 

Cha i rman Lee and  Honora b le Senator Com mittee Membe rs :  

I wou ld  l i ke to  aga i n  tha n k  you for a l lowing me the opportun ity and  t ime on  J anua ry 9th, to  testify and  

com ment on  Senate B i l l  #2094 - re lat ing to  the  p ractice of  te lemed ic ine .  I wou ld a lso l i ke to  send th is  

lette r of refe rence to re ite rate my comments and  hope for addend u m  to the b i l l  as  it is cons idered fo r 

action .  

B riefly, I wou ld  l i ke to refe r  to Sect ion 5 ,  on page 4 of the b i l l  as  it was i ntrod uced . At  the end of  the  fi rst 

paragraph  ( l i nes 18-2 1 on page 4) it reads :  Op io ids  may o n ly be p rescr ibed th rough te lemed ic ine if 

prescr ibed as  a federa l  food a nd d rug ad m i n istrat ion approved med icatio n ass isted treatment fo r op io id  

use d isorder .  Op io ids  may not be prescri bed th rough a te lemedic ine encounter for a ny other pu rpose . 

As an  I nte rna l  Med ic ine Phys ic ian,  working through a com pa ny that p rovides adm ission a nd consu ltat ive 

se rvices via te lemed ic ine to patients in Critica l Access R u ra l  Hosp ita ls, th i s  word ing wou ld  unfortu nate ly 

h inder  my ab i l ity to ca re for these patients i n  the contro l led hospita l sett ing .  We cu rrent ly practice as 

privi leged and  c redent ia led I nterna l  Med ic ine Boa rd Certif ied staff physic i ans  at these hosp ita l s, and we 

write a l l  o rders needed to ca re for these hosp ita l i zed pat ients .  We ut i l ize advanced te lemed ic ine 

equ ipment a nd tra i ned n u rs ing staff to he lp eva luate, d iagnose and treat our pat ients j ust as  we wou ld  

with an  in-person vis it .  Afte r assessing a nd d iagnos ing the pat ient's cond it ion, we write/enter orde rs 

i nto the hospita l ' s  e lectron ic medica l  reco rd for the ca re of the pat ient .  There a re t imes when the 

adm ission o r  consu lt d iagnos is  may requ i re treatment with an op io id  strength pa in  med icat ion and we 

wou ld  need to prescr ibe th i s  med ication for the p roper med ica l t reatment of th i s  pat ient .  We bel ieve 

that these patients, who a re in a contro l led med ica l treatment env i ronment wou ld  be a ppropriate 

exceptions to contro l led substa nce restrict ions out l i ned i n  the p roposed sect ion of b i l l  refe renced 

above . 

400 Fi rst Street South I S u ite 600 I St. C loud,  M i n n esota 56301 www . h o rizo nvi rt u a l . n et (320) 345-5740 



With th is  cu rrent workflow i n  m i nd,  we wou ld  l i ke to propose an  amend ment o r  add it ion for 

cons iderat ion to end of the pa ragra ph  i n  sect ion 5, on page 4, l ine 18-2 1 :  With the exception of the 
hospitalized or skilled nursing facility patient, opio ids may on ly be prescr ibed th rough te lemedic ine if 

prescribed as a federa l  food a n d  d rug adm in ist rat ion approved medicat ion a ss isted t reatment for opio id 

use d isorder. Op io ids may not be p rescr ibed th rough a telemed ic ine encou nter for a ny other pu rpose. 

Aga i n, I thank  you for you r  t ime  a nd cons ideration .  If you shou ld  have a ny fu rther  questions or concerns 

about th is  proposa l o r  our cu rrent te lemed ic ine p ractice, p lease do not hes itate to ca l l  or ema i l .  

Respectfu l ly, 

Dar in Wi l l a rdsen, M D, M BA, S F H M  

C E O  - Horizon Vi rtua l  

I nte rna l Med ic ine  Hospita l ist 

wi l l a rdsend@horizo nv i rtua l . net 

Ce l l  - (320) 492-0508 

Office - (320) 345-5740 

400 Fi rst Street South I Su ite 600 I St. C loud,  M i n n esota 56301 www . h or izonvi rt u a l . n et (320) 345-5740 



N O LA, S H M S  - Velez, J usti n  

Lee, J udy  E. 

Sunday, January 13,  2019 12:03 AM 

Subject: 
N D LA, S H M S  - Velez, J usti n; N D LA, Intern 02 - Carthew, A lexand ra 

FW: Te lemed ic ine Proposed Amend ments 

Co p i e s  fo r o u r  books, p l ease 

Senator J udy Lee 

1822 B rentwood Court 

West Fa rgo, N D  58078 

home phone :  701-282-65 12 

e-m a i l :  j l ee@nd .gov 

From:  Bonn ie  Storbakke n <BSto rba kken@ndbom .org> 

Sent: Fr iday, J anua ry 11, 2019 1 : 57 PM 

To: Lee, J udy E . <j lee@nd .gov>; La rsen, O ley L. <o l a rse n @ nd .gov>; Anderson, J r. ,  Howa rd C .  <hcanderson@nd .gov>; 

C leme ns, David <dc lemens@nd .gov>; Hoga n, Kathy L .  < khoga n @ nd .gov>; Roers, Kr ist in  <kroers@nd .gov> 

Subject: Telemed ic ine P roposed Amendments 

CAUTIO N :  This email originated from an outside source.  Do not click links or open attachments unless you 
know they are safe. 

He l l o  Madam Cha i r  a nd the mem bers of the Senate H u m a n  Services Comm ittee . I wa nted to reach out to you a l l  a nd let 

you know that our Board he ld a te leconference meet ing th is  afternoon to d iscuss legis lat ion .  With in  that d iscussion o u r  

Boa rd reviewed t h e  ema i l s  seek ing a mendment that were a l so d i scussed d u ri ng t h e  te lemed ic ine hea ring on  

Wed nesday. There was  a motion and  a una n imous  vote to  support the  proposed a m e nd ment in  sect ion five for 

hosp ita l ized and  n u rs ing home patients . There was a lso a motion and  unan imous vote to support the cha nge i n  sect ion 

th ree of the b i l l  to cha nge the one-t ime consu ltat ion o r  teach ing ass ista nce to a per iod of seven days rather than 24 

hours .  The Boa rd fe lt  both req uests for amendment were reasonab le .  

P lease do not  hesitate to  contact me d i rectly with a ny questions you may have i n  th i s  rega rd . 

S ince re ly, 

Bonn ie  

Bonn ie  Storba kken 

Executive Secreta ry 

North Da kota Boa rd of Med ic ine 

418 East Broadway Ave . 

B i smarck, ND  58501 

(701)328-6500 

Fax :  (701)328-6505 

1 
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• 
Offered by Te ladoc Hea lth, I nc .  

PROPOSED AMENDMENT TO SENATE BILL NO. 2094 

Page 3, l i ne  23, rep lace "A video" with "An" 

Ren u m be r  Accord i ngly 

• 

• 
Page No .  1 



§ 1 7-80-403 . Establishment of professional relationship I Statutes I Westlaw 

• 

• 

WESTLAW 

west•s Arkansas Code Annotated 

Title 17. Professions, Occupations, and Businesses (Refs & Annos) 

§ 17-80-403. EstaSl!i��&vimMi� 80 to 107) (Refs & Annos) 
AR ST § 17-80-403 West's A�f6i<41'>f.'.�l p��?ofl!!>(Elt�€< Qml'Rll!l)>ns, and Businesses Effective: August 1, 2017  (Approx 2 pages) 

Subchapter4, Telemedicine Act 

Effective: August 1, 2017 

A,C.A. § 17-80-403 

§ 17-80-403. Establishment of professional relationship 

Currentness 

(a) ( 1 ) A healthcare professional at a d istant site shal l  not uti l ize telemedicine with respect to 

a patient located in Arkansas u n less a professional relationship exists between the 

healthcare professional and the patient or the healthcare professional otherwise meets the 

req uirements of a professional relationship as defi n ed i n § 1 7-80-402 . 

(2) The existence of a professional relationship is not requ i red in the fol lowing 

circumstances: 

(A) Emergency situations where the life or health of the patient is  in  danger or imminent 

da nger; or 

(B) Simply providing information of a generic nature, not meant to be specific to an 

ind ividual  patient. 

(b) If the esta blish ment of the professional relationsh ip  is permitted via telemedicine under § 

1 7-80-402(4)(E) or § 1 7-80-402(4)(F), telemedicine may be used to establish the 

professional relationship only for situations in which the standard of care does not require a n  

in-person encounter. 

(c) "Professional relationship" does not include a relationship between a healthcare 

professional and a patient establ ished only by the following : 

( 1 )  An i nternet q uestion naire; 

(2) An emai l  message ; 

(3) Patient-generated med ical h istory; 

(4) Audio-only commun ication ,  including without l i mitation interactive audio;  

(5) Text messag ing;  

(6)  A facsimile machine;  or 

(7) Any combination thereof. 

Credits 
Acts of 20 1 7 , Act 203, § 2, eff. Aug 1 ,  20 1 7  

• A.C .A. § 1 7-80-4 0 3 ,  AR ST § 1 7-80-403 

The constitution and statutes a re current through ( 1 )  laws passed in  the 20 1 8  F iscal Session 

and the Second Extraord inary Session of the 9 1 st Arkansas General Assembly, (2) ballot 

issues adopted at the November 6, 201 8 ,  general election,  and (3) changes made by the 

Arkan sas Code Revision Commission received through October 3 1 , 20 1 8 . 
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N O LA. S H M S  - Velez, J usti n  

From:  

Sent: 

To: 

Subject: 

fo r co m m ittee records 

J udy Lee 

1822 B rentwood Cou rt 

West Fa rgo, ND  58078 
Phone :  701-282-65 12 
e-ma i l :  j lee@nd .gov 

Beg in  fo rwa rded message : 

Lee, J u dy E. 
Wed nesd ay, J a n u a ry 09, 2019 1:11 PM 

N O LA, S H M S  - Ve lez, J ust in 

Fwd : FS M B  Letter of Su pport - S B  2094 

From:  "Anderson, J r . ,  Howa rd C . " < h ca n d e rso n @ n d .gov> 

Date : J anua ry 9, 2019 at 1 2 : 54 : 2 0  PM CST 

50 �4 t/ I Y// 'f 
# Q  f,5. f  

To: " Lee, J udy E . "  <jlee@nd .gov>, -G rp- N D LA Senate H u m a n  Services < n d l a sh u m se rv@nd .gov> 

Subject: FW: FSMB Letter of Support - SB 2094 

I nfo rmat ion fo r the comm ittee .  

Howard C .  Anderson J r . ,  R . Ph .  

D i str ict 8 Senator 

2 7 0 1  7th  St NW 

Tu rt le  La ke N D  58575-9667 
Home 701-448-2 2 3 5  
Ce l l  701-861-9749 
Senate 701-328-3373 
E m a i l  hca n d e rson@nd .gov 

Com m ittees : H u m a n  Services a nd Po l it ica l Subd ivisions 

Real  Work e m a i l :  n d boph@n d boa rd .pha rmacy 

From:  Jo h n Bremer <jbre m e r@fs m b . o rg> 

Sent: Tuesday, J anua ry 8, 2019 2 :44 PM 

To: Anderson, J r . ,  Howa rd C .  < h ca nderso n @ n d .gov> 

Su bject: R E :  FSM B  Letter of Support - SB 2 094 

CAUTI O N :  This email originated from an outside source . Do not click links or open attachments 
unless you know they are safe. 

Senator Howa rd, 

Tha n k  you fo r you r  response .  In regards to you r  quest ion,  there a re at least 1 7  states with that  specific 

provis ion i nc luded in the i r  state te lemed ic ine laws. 

1 



P lease let me know if you have a ny add it iona l q uestio ns .  

Rega rds, 

John  

J o h n  B re m e r  

M a n a ger, State Leg is lat ion  a n d  Po l i cy 

Federation of State M e d i c a l  B o a rd s  

1 3 0 0  Connecticut  Ave n u e ,  NW I S u ite 5 0 0  I Wa s h i n gton ,  DC 2 0 0 3 6  

2 0 2 - 4 6 3 - 4 0 2 1  d i rect I jbremer@fs m b . o rg I www . fsm b . o rg 

f rab F E D E RATI O N  O F  sm STAT I M I D I CAL I O A R D S  
70 Boards. One Mission. 

From:  Anderson, J r . ,  Howa rd C. < hca n d e rso n @ n d .gov> 

Sent: Tuesday, J a n u a ry 8, 2 0 1 9  2 : 53 PM 

To: John  Bremer  <jb rem e r@fs m b . o rg> 

Subject: R E :  FSM B Lette r of Su pport - SB 2094 

Dea r M r. Bremer :  
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H ow m a ny of t h e  states that  h ave used t h e  m o d e l  l egis l at ion h ave i n c l u d ed t h i s  p rovi s i o n ?  

"Generally, telemedicine is not a n  audio-only, te lephone conversation, e-mai l/instant messaging 
conversation, or fax. It typically involves the appl ication of secure videoconferenc ing or store and 
forward technology to provide or support healthcare del ivery by repl icating the interaction of a 
traditional ,  encounter in person between a provider and a patient." 

I have hea rd from some of the prov iders that  th i s  i s  too restrictive fo r them . 

Tha nks, 

Howa rd 

Howard C. Anderson J r . ,  R . P h .  

D istr ict 8 Senator 

2701 7th St NW 

Turt le  La ke ND 5 8 5 7 5-9667 
Home 701-448- 2 2 3 5  
Ce l l  701-86 1-9749 
Senate 701-328-3 3 7 3  
E m a i l  hca n d e rso n @ n d .gov 

Com m ittees:  H u m a n  Services a n d  Po l it ica l Subd iv is ions 

Rea l Work e m a i l :  n d boph @ n d boa rd .ph a rmacy 
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From:  J o h n  B re m e r  <jb re m e r@fs m b . o rg> 

Sent: Tuesday, J a n u a ry 8, 2019 1 :43 PM 

Subject: FSM B Lette r of S u p po rt - SB 2094 
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CAUTI O N :  This email originated from an outside source . Do not click links or open attachments 

unless you know they are safe.  

De a r  Cha i rwo m a n  L e e  a n d M e m bers of t h e  Sen ate H u m a n  Services Co m m ittee -

O n  be h a l f  of H u m a y u n  J .  Cha u d h ry, DO, P res i d e n t  a n d  C h ief Execut ive Offic e r  of t h e  Federat ion of State 

M e d i c a l  Boa rds, p l e a se fi n d  atta ched a lette r in s u pport of Sen ate B i l l  2094, w h i c h  i s  befo re yo u r  

Co m m ittee to m o rrow, J a n u a ry 9 .  

S h o u l d  yo u h a ve a ny q u est i o n s, p lease do not hesitate t o  let me know.  

Best  rega rds, 

J o h n  

J o h n  B re m e r  

M a n a g e r ,  State Leg i s l a t i o n  a n d  Pol icy 

Fed eration of State M e d i c a l  Boards 
1 3 0 0  C o n n ecti c u t  Ave n u e ,  N W  I S u ite 5 0 0  I W a s h i n g to n ,  DC 2 0 0 3 6  
2 0 2 - 4 6 3 - 4 0 2 1  d i rect I jbremer@fsm b . org I www . fsm b . o rg 

F E D E RATI O N  O F  
S TAT I  M I DI CAL BOARDS 
70 Boards. One Mission. 
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FEDERATION OF 
STATE M E D I CAL BOARDS 

January 8,  20 1 9  

Senator Judy Lee, Chairwoman 
Human Services Committee 
North Dakota Senate 
600 East Boulevard A venue 
B ismarck, ND 5 8505 

Dear Chairwoman Lee and Members �f the Committee, 

On behalf of the Federation of State Medical Boards (FSMB), I would l ike to take this opportunity 
to comment on Senate Bi l l  2094. The F SMB urges the Committee to support this legislation. 

The FSMB is a national, non-profit organization whose members include al l of the 70 state 
medical and osteopathic l icensing and disciplinary boards of the United States and its territories, 
including the North Dakota Board of Medicine. The FSMB ' s  primary mission is to promote 
excellence in medical practice, l icensure, and state-based regulation on behalf of its member 
medical boards as they strive to protect the public.  The FSMB and its member boards are 
focused on improving the system of medical l icensure in the U.S .  and advancing the overall 
quality, safety, and integrity of health care. 

As a membership organization, the F SMB serves as a conduit for member boards to share 
information and address current issues. The FSMB provides a variety of services to support state 
medical boards in carrying out their statutory responsibilities to protect the public.  These 
services include developing model policies and identifying "best practices" for states, providing 
legal and policy research, and monitoring regulatory and legislative activity at the local , state and 
federal levels.  

In 20 1 4, the FSMB ' s  House of Delegates unanimously approved the Model Policy for the 
Appropriate Use of Telemedicine Technologies in the Practice of Medicine. This model policy, 
which has been adopted in part or in whole by a large number of states, provides guidance to 
state medical boards for regulating the use of telemedicine technologies in the practice of 
medicine and educates l icensees as to the appropriate standards of care in the delivery of medical 
services d irectly to patients via telemedicine technologies. 

Senate Bi l l  2094 follows several of the standards adopted in the FSMB ' s  Model Policy, 
specifical ly in the following areas : 

• The Model Policy defines telemedicine as, "the practice of medicine using electronic 
communications, information technology or other means between a l icensee in one 
location, and a patient in another location with or without an intervening healthcare 
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provider. General ly, telemedicine is not an audio-only, telephone conversation, e­
mail/instant messaging conversation, or fax. It typical ly involves the application of 
secure videoconferencing or store and forward technology to provide or support 
healthcare delivery by replicating the interaction of a traditional, encounter in person 
between a provider and a patient." Both Section 2 (§43- 1 7-0 l (5)) and Section 3 
(§43- l 7-02.3(3)(a)) of SB 2094 meet the guidelines established within the Model 
Policy. 

• The Model Policy states, "the [physician-patient] relationship is clearly establ ished 
when the physician agrees to undertake diagnosis and treatment of the patient, and the 
patient agrees to be treated, whether or not there has been an encounter in person 
between the physician (or other appropriately supervised health care practitioner) and 
patient." It continues to state that "a physician is  discouraged from rendering medical 
advice and/or care using telemedicine technologies without ( 1 )  fully verifying and 
authenticating the location and, to the extent possible, identifying the requesting 
patient; (2) disclosing and validating the provider' s identity and appl icable 
credential(s); and (3) obtaining appropriate consents from requesting patients after 
disclosures regarding the delivery models and treatment methods or l imitations, 
including any special informed consents regarding the use of telemedicine 
technologies. An appropriate physician-patient relationship has not been estab l i shed 
when the identity of the physician may be unknown to the patient." SB 2094, 
specifical ly Section 4 (§43- 1 7-44(2)), adheres to F SMB ' s  Model Policy. 

• The Model Policy states, "prescribing medications, in-person or via telemedicine, i s  at 
the professional d iscretion of the physician. The indication, appropriateness, and 
safety considerations for each telemedicine visit prescription must be evaluated by the 
physician in accordance with current standards of practice and consequently carry the 
same professional accountabil ity as prescriptions delivered during an encounter in 
person." Section 5 (§43- 1 7-45) of SB 2094 meets the guidelines adopted within the 
Model Policy. 

For the aforementioned reasons, the F SMB believes that Senate Bil l  2094 will  reduce regulatory 
barriers to widespread appropriate adoption of telemedicine technologies for delivering care 
while ensuring the publ ic ' s  health and safety. 

Again, I thank you for the opportunity to comment on Senate Bil l  2094 and urge you to support 
thi s  legislation. 

S incerely, 
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The Honorable J udy Lee 

Cha i r, Senate Comm ittee on Human  Se rvices 

North Da kota Ca pitol  

600 East Bou leva rd Avenue 

B ismarck, North Da kota 58505 

Dea r Senator Lee and  Members of the Committee:  

Sa nford Hea lth Jamestown 2nd Avenue  C l i n i c  

300 2nd Avenue, N E  

Jamestown, North Dakota 58401 

Janua ry 11,  2019 

I am writ ing to you today to sha re some information as  a loca l pract ic ing physicia n rega rd i ng SB2094, 

re lat ing to the pract ice of te lemed ic ine.  The legis lat ion as d rafted reflects some very good pub l ic po l i cy 

rega rd ing the practice of te lemedic ine, consistent with best practices from across the country with one 

nota b le except ion that cou ld unnecessa ri ly restrict access to qua l ity ca re i n  our state . 

Before I give you deta i l s  about what I cons ider to be some prob lemat ic la nguage i n  S B2094 a l low me te l l  

you someth ing about myself and my  practice . I am a North Da kota nat ive and  grad uate o f  t he  U n iversity 

of North Da kota for both undergrad uate stud ies a nd the School of Med ic ine and  Hea l th  Sc iences .  I am  

Boa rd ce rtified by t he  America n Board o f  Fam i ly Med ic ine a nd have practiced fam i ly med ic i ne, i nc lud ing 

women's health and  ped iatrics, for a lmost 12 yea rs and  serve as  a n  ass ista nt professo r at the U n ive rsity 

of North Da kota School of Medic ine .  My pract ice today is at Sa nfo rd Hea lth in Jamestown, but I a lso 

regu la rly t reat patients us ing telemedic ine .  It is my exper ience with patients and  te lemed ic ine that is 

most re levant to you r  de l iberat ions .  

SB2094, a mong other deta i l s, appears to req u i re a video exam inat ion of a patient i n  order to esta b l i sh  a 

va l id physic ian- patient re lationsh ip through te lemed ic ine .  This requ i rement appea rs to be a rb itra ry as  

there a re many non-emergent cond itions presented by my patients every day for which a v isua l 

exam inat ion does not provide me with a ny more o r  specia l c l i n ica l informat ion upon which I ca n base a 

d iagnosis and prescribe treatment with i n  the sta ndard of ca re .  It is best left to the d iscret ion of the 

treat ing physicia n i n  every case whether or  not the techno logy used is appropriate fo r the cond it ion 

presented in  order  to meet the sta ndard of ca re .  By do ing so you wi l l  afford every North Dakota n that 

can use a ce l l  phone or  l and l i ne  the opportun ity to access qua l ity hea lth ca re from a l icensed North 

Da kota physician  and  not just those of us with access to re l i ab le broadband  techno logy, computers and 

sma rtphones .  There is no patient safety or  qua l ity im provement ga i ned by req u i ri ng an i n it ia l v ideo vis it .  

However, th is  req u i rement would nota bly decrease access to ca re a nd h u rt hea lthca re eq u ity i n  ou r  

state, especia l ly i n  rura l  a reas.  

Thank  you fo r th is  opportun ity to comment on the legis lat ion before you r  committee and your  work to 

help i ncrease access to qua l ity, affordab le  health ca re to North Da kota ns .  

Respectfu l ly, 

Ma ndy Sor l ie, M D  
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Good morn ing .  My name is Donna Campbe l l .  I am  a boa rd certified emergency room physicia n .  I have 

se rved as  the Emergency Depa rtment Med ica l  D i rector fo r seve ra l hospita ls .  I have vo l unteered with 

Ch ristia n Eye M i n istries a nd have performed hund reds of eye surgeries in the West Africa n nat ion of 

G hana .  I am a member  of the Texas State Senate.  I am a lso a physic ia n and  subject matter expert fo r 

Te ladoc Hea l th  and  serve on the Te ladoc Hea lth Nationa l  Qua l ity Advisory Board . 

Overview 

I 'm here today to speak to you as a pract ic ing phys ic ian and  to share with you facts that I know from my 

yea rs of experience to be true; I spoke to you Ad min i strative Rules Com m ittee hea ring i n  late 2017 on 

the very issue that we a re d iscussing today.  This i n it iative was proposed by Rule by the Boa rd of 

Med ic ine .  After much  d iscussion, the Ad m in istrative Ru les  Committee op ined aga inst the Boa rd beca use 

of concern that the proposed Rule wou ld  decrease access and d im i n ish  cost savings. What I see i n  SB 

2094 is  that same la nguage that we ta l ked a bout i n  the fa l l  of 2017. Fo l ks - noth ing has cha nged s i nce I 

was here last .  There is a t remendous physicia n shortage nat ionwide a nd we can't bu i l d  enough med ica l  

schoo ls  to add ress that; I be l ieve that  a l l  America ns shou ld  have access to hea lthca re rega rd less of  

where they l ive, the i r  compute r l iteracy or  the i r  socioeconomic status - l i ke Texas, North Da kota suffe rs 

from a lack of broadband  in many a reas of the state and  from a physic ia n shortage . I be l ieve in the 

im porta nce of a pr imary ca re physic ian re lat ionsh ip  for a l l  pat ients .  However, I 'm a rea l ist a nd I know 

that a growing number  of America ns don't have a PCP and  that n u m ber  is h igher with our young peop le .  

I am  convi nced that  removing ba rriers to  the use  of  te lemedic ine w i l l  i ncrease access a nd i n  turn w i l l  

l ead  to  better healthca re outcomes for you r  constituents i n  North Dakota who either don't have a PCP 

or  when the PCP is not  ava i l ab le .  We must expect the best from a l l  of ou r  doctors therefo re I support a 

sta ndard of ca re that is based on what a n  average, reasonab le  physic i an  wou ld  have done i n  a give n 

s ituat ion .  I hope that North  Da kota wi l l  use evidence based i nformation to deve lop good te lemed ic ine 

pol icy. 

In today's  economy, i nd iv id ua l  resources a re tight. Hea lthca re consumers wa nt control as  to how they 

spend their hea lthca re do l l a rs .  For many people who work an hou rly wage job, ta k ing an hour to d rive 

to the doctor's office a nd then wa iting to see the physic ia n and  going back to work can mean that the 

e lectric ity b i l l  doesn't  get pa id .  Without access, these peop le show up  i n  the E R  with p ink eye, the fl u or 

some other non-emergent i l l ness that ut i l izes the physic ian 's  t ime and hospita l staff's t ime for 

someth ing that cou ld  have been treated by te lemed ic ine at the patient's home or  at work - not to 

ment ion the cost that the patient and  the i r  emp loyer wi l l  i ncur. 

SB 2094 has a n  exce l l ent defin it ion of te lemed ic ine and  is tech nology neutra l , which fo l lows the 

Federat ion State Med ica l  Boa rds - the is the nat iona l  associat ion that a l l  state boa rds of med ic ine 

belong to- defi n it ion and I quote "Te lemedic ine Techno logies means techno logies and devices enab l i ng 
secure e lectron ic  com m u n icat ions and i nformation excha nge between a l icensee i n  one locat ion a n d  a 

patient i n  a nother locat ion with or without an  i nterven i ng hea lthca re provider ." The FSM B deve loped 

mode l  po l icy that  was  not  restrictive but  h i nged on  the sta ndard of  ca re, knowing that  techno logy 

moves m uch faster than  the legis lat ive a nd regu lato ry process. In fact, eve ryth ing in the b i l l  is qu ite good 
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u nt i l  we get to Sect ion 4 i n  which we aga i n  fi nd the restrict ive la nguage put forwa rd by the Boa rd of 

Med ic ine seve ra l yea rs ago. This la nguage wi l l  p lace a huge barr ier on  access to hea lthca re us ing 

te lemedic ine i n  North Dakota a nd as a pol icy ma ke r, I have to ask "why"? 

Of a l l  the concerns that I hea r, the one that most d i stu rbs me as a profess iona l  is that it's im poss ib le to 

treat a patient over the phone a nd that a video i nte ract ion with the pat ient is req u i red . We have been 

us ing the phone for yea rs and  I am  qu ite comforta b le with us ing a phone, if I have the patient's med ica l 

reco rd i n  front of me.  I n  the event that I don't fee l  that a te lemedic ine visit is a ppropriate, I wi l l  te l l  the 

patient that I e ither need to see someth i ng o r  the pat ient is express ing sym ptoms that need im med iate 

attent io n .  At al l  t imes, the physic ian has to meet the sta ndard of ca re using the i r  professiona l  expert ise .  

There is no data that shows that aud io-video is a su per ior moda l ity. 

The North Dakota Boa rd of Med ic ine has fu l l  ove rsight on a ny l icensed physic ian ;  if a physic i an  is not 

u pho ld i ng the sta ndard of ca re whi le  us ing te lemedic ine, the Board has the abso l ute a uthority a nd d uty 

to d i sc ip l i ne that physic ia n .  Cu rrent law states that they physic ia n must be l icensed in the state where 

the pat ient is at the t ime of the encounter.  This b i l l  is p lac ing restr ictions on  access to hea lthca re on  

those who need i t  most; as a pol icy maker I ask aga i n  . . .  why? As  a physic ia n, I w i l l  repeat that  there is  no 

c l i n ica l evidence that supports video as a super ior techno logy as long as the physic i an  has  access to a nd 

reviews the patient's med ica l h istory. 

Conclusion 

As legis lators, we want to know what is the ask and  what ca n we do to make legis lat ion o r  regu lat ions 

better.  In  th is  case, I ask that you remove the req u i rement that a n  aud io-visua l  consu ltat ion m ust be 

done at the fi rst i nteraction .  There is abso l ute ly noth ing to be ga ined by the req u i rement and much to 

be lost .  I t  w i l l  create a ba rrier  for those who sta nd to ga i n  the most from telemed ic ine - those who l ive 

in ru ra l  a reas.  I wou ld  suggest that you ask where the c l i n ica l data is that supports th is  ru le .  I w i l l  submit 

to you that there is none .  Tha nk  you for you r  t ime a nd your  i nterest i n  te lemed ic ine .  As pol icy ma kers 

we want to know that what we do benefits our  c it izens a nd that we put safety fi rst; that we improve 

access to qua l ity hea lthca re a nd that we do not erect u nnecessa ry ba rr iers that increase costs to ou r  

emp loyers and  restrict the ir  ab i l ity to use every too l ava i l ab le  to  keep a hea lthy workfo rce so  that they 

ca n com pete nationa l ly. I know that we a re l im ited i n  t ime and there's a lot more that I cou ld  say but 

wi l l  be g lad to answer any quest ions .  
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My name is C la udia Tucker and I a m  the Vice President  of  Govern ment  Affairs 
for Te ladoc Heal th . I n  this capacity I have oversig ht  of a l l  state legis lative a n d  
regu latory affairs as wel l  as for a l l  work at  t h e  federa l level . I n  th is capacity I 
have a u n ique view of what is go ing on nationa l ly re lative to te lemedic ine 
pol icy and how the states are addressing  i t .  As we a l l  know, each sta te l i kes to 
put  thei r  mark on pol icy that effects their citizens  and te lemedicine pol icy is no 
d ifferent .  I have been engaged in  hea l th  care pol icy for  a n u m ber of years and 
we a l l  know that  there i s  no si lver bu l let  for  savings or a ccess . H owever, I wi l l  te l l  
you  that  te lemedicine has the  a bi l ity to move the need le  in  a sig n ificant  man ner  
for  both access to care and cost savings .  Having sa id that ,  po l icy that  may be 
wel l  in tended could have unforeseen conseq uences that  c a n  rob your  citizens  
of access and  com pletely dimin ish the cost savings .  Th i s  bi l l  as  d rafted wi l l  have 
that  ch i l l i ng effect .  

Te ladoc is the world ' s  la rgest te lemedic ine company de l ivering  on-demand 
hea l thcare a nytime via mobi le d evices, a web-based porta l ,  video a n d  
in teractive aud io .  We connect our  mem bers with a staff o f  over three h u nded 
doctors and  a network of over 3 1 00 board certif ied physicia ns  with a n  average 
of over 1 5  years o f  experience. I n  20 1 8  Teladoc Hea l th  completed over 2 .5  
mi l l ion virtua l  visits and  we have over 24  mi l l ion mem bers worldwide .  
Te lemedicine i s  dynamic a n d  evolving and w e  a ppreciate t h e  role  that  the 
Legis lature and Board of  Medic ine have in considering a n  a pproach that  i s  
protective of pu bl ic hea l th  and mainta in ing h ig h qua l ity care for  patients wh i le  
being  permissive of  i nnovation that  a l l ows for  expa nded te lemedic ine services in  
the state . With over 1 00 pro prietary c l i n ica l  g u idel ines ,  NCQA a n d  H I  R UST 
certification ,  noth ing is more im porta nt  to Te ladoc Hea l th  than  qua l ity hea l th  
care .  

You ' ve heard from Senator Cam pbel l  a n d  before you i s  a letter from Dr.  Ma ndy 
Sorl ie who practices over in Jamestown . I n  addit ion to being  a very busy 
physicia n ,  and a n  associate professor a t  the U n iversity of South Da kota , she is 
a l so a Teladoc physicia n .  As you ' ve heard from Senator C a m pbel l  a n d  from 
one of your own physicians ,  there is a bso lute ly no c l in ica l a rg u ment  to req uire a 
video first exa mination for a variety of no n-emergent  i l l nesses . I f  the sta ndard of 
care req u ires the physicia n see something  during the telemedic ine consu l t ,  the 
physicia n has the a bi l ity and the responsibi l ity to te l l  the patien t  that  the vis i t  
must have a video component .  Let me be c lear; whi le I am here on beha l f  of 
Te ladoc this is not a "Te ladoc" concern , this is an i ndustry concern . Te ladoc 
does both video and in teractive audio ,  so for  us  i t  rea l ly is patient  choice a n d  
physicia n discretion . I am here today because o u r  c l ients a n d  their em ployees 
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have asked that we do everyth ing possib le to protect th is im porta nt  benefit that  
a l lows access to  qua l ity care .  There i s  no good reason why the citizens of North 
Dakota shou ld be disenfra nchised from qua l ity hea l thcare just  because they 
don ' t  have broadband or a smart phone or a computer. I t  wou ld be n ice if a l l  
Americans h a d  what most o f  u s  ta ke for g ra n ted b u t  they don ' t .  Over 6 2  mi l l ion 
Americans don ' t  have access to a primary care provider; eig hty percent  of ER  
vis its a re due to  a lack of  access to a primary care provider .  Te lemedic ine is a 
tool that  wi l l  address the access to care issue ,  a long with provid ing the citizens  
and  bus inesses of  North Da kota a way to keep hea l thcare affordab le .  

I wi l l  leave you with three th ings a n d  then  wi l l  be g lad to answer any  questions .  
First ,  there are on ly  two other states who have enacted legis lat ion s imi lar  to what  
N D  is contem plating ;  those are Arka nsas a n d  Delaware a n d  we expect that  
both wi l l  have legis lat ion pending to address that  defect in  the u pcoming 
session .  Second,  in  North Da kota i n  20 1 8 , Te ladoc Heal th com pleted over 1 500 
virtua l  visits and saved the com pa nies a n d  employees of the state over $700kin 
hea l thcare costs . Last ly, our c l ients i n  North Da kota inc lude compa nies such as 
Carg i l l ,  Ha l l iburton ,  Marathon Petro leum,  NTCA Rura l  Broadband a n d  Tractor 
Su pply and they support an approach that a l l ows for the maximum benefit for 
te lemedicine .  I respectfu l ly  ask that  you support the amendment  whic h keeps 
the positive aspects of this bi l l  a n d  inc ludes lang uage that wi l l  a l low for access 
to care and cost savings  for a l l .  Tha n k  you . 
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Senate H uman Services Comm ittee 
SB 2094 

S E N .  L E E  A N D  COMM ITTEE M E M B E R S :  
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My name is Jack McDonald . I ' m  a ppea ri ng  on behalf of America 's  Hea lth I ns u ra n ce 
P lans or ,  as it is common ly known , AH I P .  AH I P  is the n ation a l  trade associat ion 
rep resenti ng the hea lth i n s u rance i n d u stry .  

AH I P  mem bers p rovide hea lth and s u p p lementa l  benefits to more than 200 m i l l ion  

Ame ricans through employer-sponsored coverage,  the ind iv id ua l  and s m a l l  g ro u p  

i n s u ra n ce ma rkets , a n d  p u b l i c  prog rams s u c h  as Med ica re and Med ica id . 

As a n  i n d ustry,  we are su pportive of efforts to i m p rove access to q u a l ity ca re .  As 
tech nology has evolved i n  recent yea rs , te lemed ic ine has become a n  option for 
ach ievi ng  th is  goal  by removi ng trad it iona l  ba rriers to hea lth ca re de l ivery s u ch as 
d istan ce ,  mobi l ity , and t ime constra i nts . 

Today,  we wou ld l i ke to ra ise a con ce rn that we have rega rd i ng su bsect ion 3 of Sect ion 
4 ,  l i n e  1 9 , page 3 ,  that we ra ised when th is  was considered by the i nter im 
Ad m i n istrative Ru les Comm ittee,  which req u i res that before i n it ia l ly d iagnos ing or  
treat ing  a patient for a specific i l l ness o r  cond ition ,  a n  exa m i nat ion m ust be perfo rmed . 
Whi le that exa m i nation or  eva l uat ion m ay be performed us ing te lemed ici n e ,  it m ust 
eq u iva lent to an in-person exa m i n at ion . 

Th is  req u i rement wou ld p lace a s ig n ificant delay a n d  operationa l  constra i nt o n  a 
s ig n ifica nt n u m ber of med ica l  services . We bel ieve that patients , p roviders ,  a n d  hea lth 
p lans shou ld  have choice and flex ib i l ity rega rd i n g  the use of te lemed ic ine services .  
Mandat ing that an  i n it ia l  exami nation  be perfo rmed , and that it be eq u ivalent  to  a n  i n ­
person exa m i n at ion , becomes an a rtific ia l  barrie r t o  care .  

Th is standard also fa i ls  t o  consider t h e  evolvi n g  n atu re of te lemed ic ine tech no logy,  a n d  
i t  l i m its a patient's opt ions when decid i n g  on t h e  best cou rse o f  act ion t o  obta i n  health 
care .  There a re c i rcu msta nces where te lemed ic ine services p rovided via aud io-on ly  
consu ltat ions a re approp riate . Patie nts , the i r  p rovide rs ,  and hea lth p lans a re best 
posit ioned to make these types of d ete rm i n at ions and need to have the flexib i l ity to d o  
s o .  

T o  that end , we respectfu l ly req uest that Section 4 ,  s ubsection 3 b e  removed i n  its 
ent i rety. 

Thank you for you r  t ime and cons ideratio n . If you h ave any q uestions I wou ld be g lad to 
try to answer them . 
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From : ND Psychiatric Society 

Letter of Support for SB 2094 

Madam Chairwoman, esteemed members of the assembly, 

�� zoqt..J NORTH DAKOTA / /!'i ;J a PSYCH IATRI C I j /-1 
S O C I ETY d:f 1f fj ·  
A District Branch of the 
American Psychiatric Association 

On behalf of the ND Psychiatric Society, we are writing in support of SB 2094, which we 

believe upholds the telemedicine principles promoted by our professional organization, 

the APA [ l ] .  

We salute the specifications related to the controlled substances prescribing, which will 

help keep our patients safe. 

We fully agree with the clarification of what constitutes a patient-licensee relationship, 
which, time and again, has been proven to be the single most important factor 

contributing to a treatment' s  positive outcome [2] . The relationship can only take place in 

a "holding environment" ,  where the patient feels safe enough to reveal his/her 

vulnerabilities and work on change [3 ] .  Revealing troubling thoughts, feelings,  and 

behaviors is the only way to heal those.  The therapist/licensee ' s  role is to contain those 

and help the patient process them . This process requires building trust in the 

therapist/licensee . I wonder how one builds trust with a questionnaire? 

One may say that diagnosing a psychiatric disorder will lead to "medication management" 

treatment and good outcomes .  In fact, robotically administering pills based on an 

algorithm will not change maladaptive behaviors, thus relapse and suffering will recur. 

We spend a fifth of our GDP on healthcare, (out of which 1 2% on prescription drugs),  yet 

it contributes to our health by 1 Oo/o, whereas changing behaviors contributes with more 

than 40% [4] . 

In sum, we have a solid body of l iterature that proves that initial encounters via 

videoconferencing elicit good quality therapeutic relationships[5 ] . Until we have the same 

type of evidence for questionnaire-based initial encounters , we as a professional society 

cannot sanction this type of practice .  

We thank the Human Service Committee for providing us with a well-written bi l l  and we 

thank you for listening, 

Gabriela Balf-Soran , MD,  MPH 
N D  Psych iatric Society President 

APA State Representative 

A ssociate Director - UN O School of Medicine - Behavioral Sciences and Psych iatry Dept 
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SB 2094 - Proposed Amendment 

43- 1 7-4 5 .  Prescribing - Controlled substances. 

1 .  A licensee who has performed a telemedicine examination or evaluation meeting the 

requirements of this chapter may prescribe medications according to the licensee ' s  

professional discretion and judgment. Opioids may only be prescribed through 

telemedicine if prescribed as a federal food and drug administration approved 

medication assisted treatment for opioid use disorder. Opioids may not be prescribed 

through a telemedicine encounter for any other purpose, with the exception of 

patients in a hospital or long-term care facility. 
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Offered by Te ladoc Hea lth, I nc .  

PROPOSED AMENDMENT TO SENATE BILL NO. 2094 

Page 3, l i ne  23, after "a ."  insert "ill" 

Page 3, l i ne  29, replace ":." with "�" 

Page 3, l i ne  30, befo re "b ." i nsert the fo l lowing: 

"ill An exa m i n at ion u s i ng asynchronous  sto re a n d  forwa rd tech no logy, i n c l u d i ng 

asyn c h ro n o u s  store a n d  fo rwa rd tech no logy i n  conju n ct ion with syc h ro n o u s  a u d i o  i nteract ion 

between t h e  pract it ioner  a n d  the pat ient i n  a n other  locat ion meets th is  sta n d a rd, as  long as the 

practit ioner  u ses c l i n ica l information fro m :  (a) c l i n i ca l ly re levant photograph ic  o r  vi d eo i m ages, 

i n c l u d i ng d i ago n ost i c  i m ages; or (b) the patient 's  rel eva nt medica l  records, such as the re l eva nt 

med ica l  h i story, l a b o ratory a n d  patho logy resu lts, a n d  prescritive h i sto r ies ."  

Renu m ber  Accord i ng ly 

Page No .  1 
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Test i mony of Bon n i e  Storba kken, Executive Secreta ry of the N orth Da kota Board of Medic ine 

i n  su pport of Engrossed S B  2094 with proposed Amendments 

G o o d  m o r n i n g  C h a i r, Rep rese ntative Weisz a n d  m e m b e rs of the H o u s e  H u m a n  S e rv ices 

Co m m itte e .  M y  n a m e  i s  Bo n n i e  Sto rba kke n .  I am the Execut ive Secreta ry fo r the N o rth D a kota 

Boa rd of M e d i c i n e .  

I a m  h e re o n  b e h a lf o f  t h e  Boa rd o f  M e d i c i n e  t o  i nt rod u ce E n grossed S B  2094 t o  yo u .  Th i s  B i l l  

att e m pt s  t o  p rovi d e  p a ra m eters fo r o u r  l i c e n s e e s  rega rd i n g  t h e  p r a ct ice  o f  t e l e m e d i c i n e  a n d  

p rovi d e  t h e  st r u ct u re n ecessa ry t o  fu lfi l l  t h e  m i s s i o n  o f  t h e  Boa rd t o  p rotect t h e  p u b l ic t h rough 

the  regu l a t i o n  of the  P ract ice of M ed i ci n e .  

F i rst, I wo u l d  l i ke to p rovi d e  some h i storica l context . Seco n d ,  I wi l l  wa l k  t h ro u g h  e a c h  sect ion  of 

t h e  B i l l .  A n d  t h i rd I w i l l  ta l k  a bo ut some exa m p l e s  o u r  Boa rd h a s  s e e n  ca u s i n g  t h e  B o a rd to 

beg i n t h e  p rocess of p utti ng  these p a ra m eters i n  p l a c e .  F o u rth ,  I wi l l  a d d ress t h e  ot h e r  p l a ces  

in  law t h i s  body has  a d d ressed t e l e m ed ic i n e .  F ift h ,  I wi l l  d i scuss  model  p o l i cy p roposed by t h e  

A m e ri c a n M ed i ca l Associ at ion,  (AMA) a n d  F e d e ra t i o n  of State M e d i c a l  B o a r d s, ( FS M B )  a n d  t e l l  

yo u w h a t  ot h e r  states  a re cu rrent ly d o i n g .  A n d  l a st ly, I wi l l  d i scuss  so m e  o f  t h e  o p pos it i o n . 

H i storica l  Context : T h e  B i l l  you see befo re yo u i s  t h e  resu lt of m u ch wo rk o n  t h e  p a rt of t h e  

N o rt h  D a kota B o a rd o f  M e d ic i n e .  I n i t ia l ly, t h e  Boa rd o f  M e d i c i n e  sought to regu l ate 

t e l e m e d i c i n e  t h ro u g h  t h e  Ad m i n i strat ive R u l e s  P rocess .  Th e res u lt of the Ad m i n i st rat ive R u l e s  

p rocess  l eft m u c h  of t h e  l a ngu age o ut o f  o u r  ru l e .  T h e  Ad m i n i strat ive R u l e s  Co m m ittee 

d i rect e d  t h e  B o a rd to a d d ress t h i s  m atte r  with t h e  l eg i s l atu re rat h e r  th a n  t h ro u g h  t h e  ru l e  

m a ki n g  p rocess .  Th e Board fe lt t h at i t  w a s  i m po rt a n t  to s e e k  l a n gu age t h at p rovi d e s  gu i d a nce 

a n d  d i rect i o n  to  our  l i censees regard ing t e l e m e d i c i n e .  In  th i s  va i n  t h at Boa rd s u b m itted an  

a ge n cy b i l l  t h at m i rro red t h e  l a nguage p revi o u s ly sought  i n  r u l e .  

(Att a c h m e n t  1,  C u rrent R u l e )  (Th e p ackets s u b m itted to t h e  Ad m i n i st rat ive R u l es Co m m ittee i n  

D e ce m b e r  2017 a n d  M a rch 2018 with t h e  p e rt i n e n t  p o rt i o n  o f  t h e  m i n utes attach e d  t o  each  

p a cket h ave been p rovi d e d  sepa rate ly a s  H i sto r i ca l d o c u m e nts )  

I t  i s  n o  secret t h at the l a ngu age p roposed by the Boa rd was m et with o p pos it i o n  in  t h e  ru l e  

m a ki n g  p rocess a n d  wit h i n  t h e  legi s l ative p rocess a s  we l l .  I ca n a s s u re y o u  t h at it  i s  n ot t h e  

i nt e n t  o f  t h e  Boa rd to b e  ove rly b u rd e n s o m e  o r  restr ict ive .  Rat h e r  i t  i s  t h e  i ntent  t o  p revent 

h a rm a n d  p rovi d e  p a ra m eters to gu i d e  p ract i c e .  

T h e  Se n at e  H u m a n  S e rvices Co m m ittee h e a rd o u r  or ig i n a l  B i l l  o n  J a n u a ry 9, 2 0 1 7  a s  we l l  a s  o n  

J a n u a ry 1 4 ,  2 0 1 9 .  T h e  Senate H u m a n  Services Co m m ittee a p p roved t h ree a m e n d m ents to t h e  

b i l l .  O n e  a m e n d m e nt i n  sect ion  two wh i c h  p rovi d e s  a d d it i o n a l  t i m e  to o u r  24-h o u r  

co n s u ltat io n .  A n  a m e n d m e nt i n  sect ion t h ree w h i c h  a d d e d  l a n gu age t o  t h e  type of 

exa m i n at i o n  t h at wo u l d  be req u i red for t h e  est a b l i s h m e nt of t h e  pat ient- l i c e n s e e  re l at i o n s h i p  

t h ro u g h  t e l e m e d i c i n e .  Th e fi n a l  a m e n d m e n t  i s  i n  sect i o n  fo u r  w h i c h  a d d ed l a ngu age a l lowi n g  

1 
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-- 7 �- t ?  3 o p i o i d s  to b e  p rescr i b e d  t h rough t e l e m e d i c i n e  to a pat ient  i n  a h o s p it a l o r  l o n g-te r m  ca re 

sett i n g .  I w i l l  a d d ress t h e  s p ec ific  a m e n d m e nts as  I d i scuss each sect i o n  of t h e  b i l l .  

S B  2094: 

SECTION 1 

Sect i o n  o n e  of t h e  b i l l  p rovi d e s  d efi n i t ions  fo r "L icensee" a n d  fo r "Te l e m ed i c i n e " .  

SECTION 2 

Sect i o n  two of t h e  b i l l  p rovi d e s  t h at p ract ice is d ee m e d  to occ u r  w h e re t h e  p at i e nt i s  a n d  t h at a 

l i c e n s e e  p rovi d i n g  care  to a pat ient  l ocated i n  N D  m u st be  l i c e n s e d  i n  N D . An a m e n d m e n t  was 

m a d e  to t h i s  sect i o n  by the Sen ate H u m a n  Services Co m m ittee .  O n  p age two l i n e  24, "twenty­

fo u r  h o u rs",  was st r icken a n d  re p l aced by, "seve n d ays" . O u r  Boa rd h a d  no o bj e ct i o n  to t h i s  

p ro posed a m e n d m e n t .  T h i s  a m e n d m e nt c a m e  fro m a m e m b e r  o f  t h e  N o rt h  D a kota M ed i c a l  

Associ a t i o n  a n d  w a s  s u p po rted by o u r  Boa rd .  I t  i s  my u n d e rsta n d i n g  t h at t h e re i s  a d e s i re t o  

st ri ke t h e  wo rd s  "o n e -t i m e" o n  l i n e  2 3  a s  we l l  w h i c h  o u r  b o a rd wo u l d  n ot o bj e ct t o .  

SECTION 3 

Sect i o n  th ree of t h e  B i l l  i s  t h e  so u rce of m u ch of t h e  o p posit ion t h at was  s e e n  with i n  t h e  ru l es 

p rocess .  Th i s  sect i o n  i s  i nt e n d e d  to e n s u re that a l l  p ract ice d o n e  t h ro u gh t e l e m e d i c i n e  i s  h e l d  

t o  t h e  sa m e  sta n d a rd o f  ca re a s  trad it io n a l  or  i n  person m e d i c a l  c a r e .  

S u bsect i o n  o n e, begi n n i n g  o n  p a ge 3 l i n e  five speaks to t h e  sco p e  of p ra ct ice  a n d  states t h a t  

l i cen sees  p rovi d e  care wit h i n  t h e i r  sco p e  o f  e d u cat ion,  tra i n i n g  a n d  exp e rt i s e .  

S u b sect i o n  two begi n n i n g  o n  p age t h re e  l i n e  1 0  states th at a p a t i e n t- l i c e n s e e  re l at i o n s h i p  m u st 

b e  esta b l i s h e d  p r i o r  to t h e  d i agnos is  a n d  treatm ent  of a pat ient .  T h i s  s u b sect i o n  a l so states  t h e  

l i ce n s e e  m u st ver ify t h e  i d e ntity o f  t h e  pat i ent a n d  d i sc lose t h e i r  i d e n t ity t o  t h e  p a t i e nt .  

S u bsect i o n  t h re e  begi n n i n g  o n  p a ge t h ree l i n e  15 i s  i nte n d e d  t o  p rovi d e  c l a r ity o n  h ow t o  

esta b l i s h  a p at i e nt - l i c e n see re l at i o n s h i p  th rough t h e  use o f  te l e m e d i c i n e  i f  o n e  d o e s  n ot a l re a d y  

exist .  Th e l a n g u a ge i n  s u bsect ion  3 a  begi n n i n g  on page t h re e  l i n e  19 w a s  a m e n d e d  by t h e  

S e n ate H u m a n  S e rvices Co m m ittee to a l low the esta b l i sh m e nt of a p a t i e n t  l i ce n s e e  re lat io n sh i p  

u s i n g  sto re- a n d -fo rwa rd tech n o l ogy i n  a d d it ion  t o  a v id eoco nfe r e n c e  o r  t h e  u t i l i zat ion  of a n  

i nt e rve n i n g  h e a lth ca re p rovi d e r .  Th i s  a l l ows a d octo r who h a s  n ever  m et o r  s e e n  a pat i e nt to 

ut i l i ze  m e d i c a l  reco rds  a n d  p a t i e nt p rovi d e d  informat ion to esta b l i s h  t h e  req u i re d  pat ie nt­

l i c e n s e e  re l at io n s h i p .  Th e Boa rd of M ed i c i n e  was n ot in favo r of t h i s  a m e n d m e nt a n d  i s  s e e ki n g  

a n  a m e n d m e nt t h at wo u l d  restore t h e  Boa rds origi n a l  i ntent .  

Our  Boa rd b e l i eves t h at if  the re l at io n sh i p  i s  b e i n g  est a b l i s h e d  t h ro u g h  the u se of t e l e m e d i c i n e  

t h e  i n it i a l  exa m i n at i o n  m u st b e  d o n e  with t h e  u s e  o f  vi d eo a n d  o r  a n  a p p ro p r iate ly  l i censed 

i nt e rve n i n g  h e a lth care p rovi d e r . As s u c h ,  o u r  Board  wo u l d  seek to st r i ke the  wo r d s, "o r sto re­

a n d -fo rwa rd tech n o l ogy" , w h i c h  begi n s  o n  page th ree l i n e  19 a n d  cont i n u e s  o nto l i n e  20.  I t  
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w a s  i m p o rt a n t  fo r t h e  Boa rd to be  c lear  t h at t h e  u s e  of a u d i o co n v e rsat ion  o r  a n  o n l i n e  stat ic  

q u est i o n n a i re wo u l d  not be  a n  acce pta b l e  m e a n s  to esta b l i s h  the pat i e nt- l ice n s e e  re l at i o n s h i p .  

O n ce a r e l a t i o n s h i p  i s  esta b l i s h e d  t h e  use  o f  te l e m e d i c i n e  to p rovi d e  ca re wo u l d  b e  at t h e  

d i scret i o n  o f  t h e  l i c e n see .  Th i s  su bsect i o n  a l s
.
o att e m pts to ca rve o u t  except i o n s  to t h e  pat ient­

l ic e n s e e  r e l a t i o n s h i p  req u i re m e nt fo r ce rta i n  types of t e l e m e d i c i n e  s u c h  as t e l e ra d i o logy a n d  

I C U  m o n it o ri n g .  

S u bsect i o n  fo u r  b eg i n n i ng o n  p age fou r  l i n e  fo u r  i s  i nte n d e d  to p rovi d e  c l a rity th at m e d i c a l  

reco r d s  m u st b e  m a i nt a i n e d  u n d e r  o u r  cu rrent l aws rega rd l ess  o f  t h e  d e l ive ry of t h e  c a r e .  

S u b s e ct i o n  five b e gi n n i n g  o n  p a ge fo u r  l i n e  seve n i s  i nt e n d e d  to e n s u re t h a t  p r o p e r  refe r ra l s  

wi l l  b e  m a d e  if  t h e  pat ient i s  n ot a m e n a b l e  to d i ag n o s i s  t h ro u g h  t e l e m e d i ci n e .  

SECT I O N  4 

Sect i o n  fo u r  of t h e  b i l l  i s  i nt e n d e d  to e n s u re t h at a n y  a n d  a l l  p rescr i b i n g  d o n e  t h ro u gh 

t e l e m e d i c i n e  m u st a d h e re to a l l  state a n d  F e d era l Laws i n c l u d i n g  t h e  ru les  rega rd i n g  t h e  

P rescr i p t i o n  D r u g  M o n ito r i n g  P rogra m,  { P O M P )  re p o rt i n g  req u i re m e nts .  T h i s  sect i o n  a l s o  

p rovi d e s  p a ra m et e rs fo r o p i o i d  prescri b i n g .  The o p i o i d  p rescr i b i n g  sect i o n  was a m e n d ed i n  t h e  

Ad m i n i st rat ive r u l e s  p rocess t o  a l low an exce pt i o n  to t h e  b a n  o n  o p i o i d  p rescr i b i n g  fo r M AT 

p u rposes .  T h e  r e a so n i n g fo r p ro h i b i t ing  t h e  p rescr i pt ion  of o p i o i d s  was i n  response to t h e  

o p i o i d  p rescr i b i n g  i s s u es s e e n  across t h e  n at ion . Th i s  l a n gu a ge w a s  fu rt h e r  a m e n d e d  i n  t h e  

S e n ate H u m a n  S e rv ices Co m m ittee t o  a l low p rescr i b i n g  o f  o p i o i d s  fo r pat ie nts i n  a hosp ita l o r  

l o n g-te r m  ca re fa c i l ity.  Th i s  a m e n d m e nt was o n e  t h at was b ro u ght  fo rwa rd by so m e  p ra ct i c i n g  

p hys i c i a n s  w h o  p rovi d e  services i n  hosp it a l  a n d  l o n g-te rm c a r e  sett i n gs .  O u r  Boa rd h a d  n o  

o bj e ct i o n  to t h i s  a m e n d m ent .  

Exa m p l es of Concern : 

A pat i e nt co m p l a i nt t h at t h e  " p hysic i a n "  t h ey were co n s u lt i n g  with wo u l d  n ot d i sc lose t h e i r  

i d e nt ity .  

P a t i e nts  t h at received co l d  ca l l s  ask ing q u est i o n s  a bo u t  t h e i r  m e d i ca t i o n  a n d  t h e n  rece ived 

u n s o l ic i ted  p rescr ipt ion  m e d icat ions i n  the m a i l .  

Co m p l a i nt t h at u n n ecessa ry test i n g  was b e i n g  d o n e  t h ro u g h  a t e l e m e d i c i n e  p r a ct ice  fo r 

p u rposes  of i m p ro p e r  b i l l i n g.  

T h e s e  a re j u st a few exa m p les  t h at a re co ncern i n g  to the Boa rd of M e d ic i n e .  If  a r e l at io n s h i p  

ex ists  b etwe e n  a l i ce n see a n d  a pat i e nt t h ese i n c id ents  a re d ecre a s e d ,  a n d  too l s  a re p rovi d e d  i n  

a c l e a r  w a y  fo r t h e  Boa rd t o  a d d ress the  i s s u e .  

Other N D  Laws t h a t  Mention Telemedici n e :  

N DCC 2 6 . 1-3 6-09 . 15 Cove rage of te lehea lth service s :  t h i s  statute d efi n es t e l e h e a lt h  a n d  

p rovi d es t h e  p a ra m eters fo r p ayment of t e l e h e a lth  s e rv ices .  I t  s h o u l d  b e  n oted t h a t  t h i s  
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statute a l so states t h at te l e h e a lt h  d oes n ot i n c l u d e  a u d i o  o n ly te l e p h o n e, e l ectro n i c m a i l , o r  

fa cs i m i l e t ra n s m iss i o n s .  

(Att a c h m e nt 2 :  N DCC 2 6 . 1-36-09 . 1 5 )  

N . D . C . C .  19-24. 1-0 1(3) p rovi d es a d efi n it i o n  of p rovi d e r-pat ient  re l a t i o n s h i p :  

" Bo n a  fi d e  p rovi d e r- p a t i e n t  re l at i o n s h i p "  m e a n s  a treatment  o r  co u n se l i n g  re l at i o n s h i p  

b etwe e n  a h e a lth  ca re p rovi d e r  a n d  pat ient  i n  wh ich  a l l  t h e  fo l l owi n g  a re p rese n t :  The 

s u m m a ry of t h e  req u i re m e nts l i sted a re a rev iew of t h e  pat ient's  m e d i c a l  reco rd s and cu rrent 

m e d i c a l  co n d it i o n  i n c l u d i n g  an in  p e rso n m e d ica l eva l u at ion  of the p a t i e n t  a n d  a re q u i re m ent  

to m a i nt a i n  reco rd s .  

(Attach m ent 3 N D CC 19-24. 1-0 1 ( 3 ) )  

A M A  a n d  F S M B  Model  Pol i cy :  

I h ave att a c h e d  mode l  l a n g u age d rafted by t h e  AMA rega rd i n g  te l e m e d i c i n e .  Yo u ca n see fro m 

t h e  l a ngu age t h at o u r  B i l l  i s  i n  l i n e  with w h a t  the AMA h a s  p roposed a s  good p o l i cy fo r 

t e l e m ed i c i n e .  Both o u r  B i l l  a n d  t h e  AMA p roposed l a n g u age req u i re l i ce n s u re i n  t h e  state 

w h e re the pat i e nt i s  l ocated . Both req u i re t h at pr ior  to treati ng a p a t i e n t  via t e l e m e d i c i n e  

t h e re m u st fi rst b e  a p h ysi c i a n - p at i e nt re lat ionsh i p .  T h e  A M A  l a n g u a ge i n c l u d es ver ify i n g  t h e  

i d e ntity of t h e  p a t i e n t  a n d  p h ys ic i a n .  The A M A  l a ngu age sets out  req u i re m e nts fo r con se nts,  

d i agnos i n g, fo l l ow up ca re a n d  m ed i c a l  records .  

(Attach m e n t  4 A M A  M od e l  l a n gu a ge)  

Th e F S M B m o d e l  p o l i cy i s  l ess p rescr i ptive in  i ts  a p p roach to p rovi d i n g  p o l i cy g u i d a n ce b u t  it  

a l so t o u c h e s  o n  the s a m e  a re a s  a n d  req u i re m e nts of esta b l i s h i n g  a re l a t io n s h i p , e n s u r i n g  t h e  

a b i l ity to confi rm t h e  i d e nt ity of b o t h  t h e  pat ient a n d  p hys ic i a n ,  refe rra l s, m e d i c a l  record s .  

The overa l l  a p proach set o u t  by t h e  m o d e l  l a ngu age as  we l l  as  t h e  B o a r d s  b i l l  a i m  to affi rm t h at 

t h e  sta n d a rd of ca re i s  m a i nta i n e d  rega rd less  of t h e  d e l ivery met h o d  of t h e  m e d i c a l  care .  I 

h ave att a c h e d  t h e  F S M B M o d e l  La ngu age a s  we l l  as a l etter a d d ressed to t h e  S e n ate H u m a n  

Services Co m m ittee fro m t h e  Pres i d e n t  o f  t h e  FS M B  i n  su pport o f  t h i s  S B  2094.  

(Attach m e nt 5 FS M B  M o d e l  La n g u a ge )  

Crit ic ism o f  the R u l e :  

The req u i re m ent  of v ideo i s  over ly b u rd e n s o m e  d u e  to a l a c k  o f  b ro a d b a n d  a va i l a b i l ity to m a n y  

r u r a l  p a t i e nts .  I h a ve att a c h e d  a N D  b ro a d b a n d  re p o rt wh ich  states t h at N o rth  D a kota h a s  

so m e  o f  t h e  b est b ro a d b a n d  coverage i n  t h e  nat io n .  I h ave a l s o  att a c h e d  a recent a rt i c l e  

p u b l i s h e d  i n  t h e  G ra n d  Fo rks H e ra l d  w h i c h  d iscu sses N o rth  Da kota' s  Broad b a n d  i n  re l a t i o n  to 

the N at i o n a l  p i ct u re .  A lso,  l et' s co n s i d e r  t h at it was n ot t h at long ago th at a l l  pat ie nts had to 

t rave l to a p hys ic i a n  to be treated every t i m e  they req u i red treat m e n t .  A o n eti m e  video a n d  or 
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i n  p e rs o n  v is i t  t o  esta b l i sh ca re i s  sti l l  a n  a d v a n ce m e n t  fro m a n  i n  p e rson v is i t  eve ry t i m e  o n e  

n e e d s  c a r e .  

(Atta c h m e nt 6 B r o a d ba n d  Art ic le  a n d  R e p o rt )  

T h e  co m m e nts rece ived d u r i n g  t h e  Ad m i n i st rat ive R u l e s  p rocess c a n  be fo u n d  with i n  

atta c h m e nt t h e  h i stor ica l  docu m e nts .  I wo u l d  l i ke to p o i nt out  t h at o u r  Boa rd h a s  t a k e n  p u b l i c  

co m m e nts  d u r i n g  t w o  o p e n  co m m ent p e r i o d s  w h i c h  i n c l u d e d  sched u l ed h e a r i n gs fo r p u b l i c .  

Ad d it i o n a l ly,  o u r  B o a rd revi ewed a n d  d i s c u ssed co m m e nts m a d e  after  t h e  co m m e nt per iod  

d u r i n g  the  Ad m i n i st rat ive R u les  h e a ring  p rocess .  Our  Boa rd fee l s  st ro n g l y  even after  l i ste n i n g  

to a n d  d i sc u ss i n g  a l l  co m m e nts t h at t h e  P a t i e nt- Li c e n s e e  re l at io n s h i p  l a n gu age i s  n ecessa ry to 

p rovi d e  the p a ra m et e rs n eeded to its l i c e n sees  a n d  to p rovi d e  the fra m ewo rk  fro m w h i c h  to 

review co m p l a i nts  rece ived re l a t i n g  to te l e m ed i c i n e .  

At t h e  B o a r d s  N ov e m b e r  2018 m eet ing  I w a s  d i rected t o  s u b m it a n  a ge n cy b i l l  fo r t e l e m e d i c i n e  

u s i n g  t h e  l a n g u age t h at w a s  u s e d  i n  t h e  r u l e  m a ki n g  p rocess .  O n c e  t h e  l a n g u age was co m p l ete 

it  w a s  sent o ut in  a b l a st e m a i l  to a l l  our  l i c e n sees .  I h a ve att a c h e d  the fee d b a c k  I received fro m 

t h at b l a st e m a i l .  

(Att a c h m e n t  7 recent  e m a i l s  fro m l i censees)  

B o n n i e  Sto rb a kke n 

Exec u t ive Secreta ry, N D BO M 

7 0 1 - 3 2 8-6500 

bsto rba k ke n @ n d bo m . o rg 
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Telemed ic ine R u l e  Effective 1 -1 -1 8  

50-02-1 5-01 . Definitions. As u sed in this chapter: 

CHAPTER 50-02-1 5 

TELEMEDICI N E  

1 .  "Telemedicine" means t h e  practice o f  medicine using electronic communication, information technologies, or other means between a licensee i n  o n e  location and a 
patient in another location, with or without an intef'Vening health care provider. The term includes direct interactive patient encounters as well as asynchronous store-and­
forward technologies and remote m onitoring. 

2. " licensee" means a physician or physician assistant licensed to practice in North Dakota. A physician assistant practicing telemedicine from another state is subject to 
the rules regarding physician supervision, except that supervision may be by a North Dakota licensed physician who is practicing telemedicine in North Dakota and need 
not be by a N orth D akota licensed physician who is physically located in N orth Dakota . 

50-02-1 5 -02. Prescri bing. 

A l icensee who has performed a telemedicine examination or evaluation m eeting the requirements of this chapter may prescribe medications according to the licensee's 
professional discretion and judgment. Opioids may only be prescribed through telemedicine if done so as a federal Food and Drug Administration approved medication 
assisted treatment for opioid u se disorder. Opioids may not be prescribed through a telemedicine encounter for any other purpose. 

Licensees who prescribe control led substances, as defined by North Dakota law, in circumstances al lowed under this rule, shall comply with all state and federal laws 
regarding the prescribing of controlled substances, and shall participate in the North Dakota prescription drug monitoring program . 

7 
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An i nsu rance company, nonprofit hea lth service corporation ,  or health maintenance 3 _ ;;5- \ / 
organ ization may not del iver, issue ,  execute , or renew any health insurance pol icy, health 
service contract, or evidence of coverage on an ind ividua l ,  g roup ,  b lanket, or  franchise basis 
u n less the po l icy, contract, or  evidence of i nsurance provides the benefit provis ions of the 
federa l  Women's  Health and Cancer Rights Act of 1 998 [Pub .  L .  1 05-277 ;  1 1 2  Stat. 268 1 -337 ;  
4 2  U . S . C .  300gg-6] . This sect ion does not apply to i nd ividua l  o r  group supplementa l ,  specified 
d isease,  long-term care, or other  l im ited benefit pol ic ies. 

26 . 1 -36-09 . 1 2 .  Med ical  services re lated to s u i c ide.  
An insurance company, nonprofit hea lth service corporation , or  health maintenance 

o rgan ization may not de l iver, issue, execute , or renew any hospita l ,  su rg ica l ,  med ica l ,  or major 
medica l  benefit po l icy on an i nd ividua l ,  g roup ,  b lanket, franchise,  o r  association  basis unless the 
po l icy, contract, or evidence of coverage provides benefits , of the same type offered under the 
po l icy or  contract for i l l nesses , for hea lth services to any ind iv idua l  covered u nder the po l i cy or 
contract for i nj u ry o r  i l l ness resu lti ng from suic ide , attem pted su ic ide,  or  self- i nfl icted injury. The 
medica l  benefits p rovided for i n  this section are exempt from sect ion 54-03-28 .  

26 . 1 -36-09 . 1 3 .  Med ical  services re lated t o  i ntoxi cati o n .  
An insurance company, nonprofit health service corporation ,  or health maintenance 

o rg a n izat ion may not del iver, issue,  execute , or  renew any major med ical  expense pol icy on a 
g roup ,  i nd iv idua l ,  b lanket, franchise,  or association basis un less the pol icy, contract, or evidence 
of coverage provides benefits , of the same type offered under the pol icy or contract for 
i l l nesses , for hea lth services to any ind iv idua l  covered u nder the pol icy or  contract for inj u ry or 
i l l ness resu ltin g  from any loss sustained or contracted in  the consequence of the insured's being 
i ntoxicated or  u nder  the influence of any narcotic .  The coverage requ i red under this section may 
be subject to l im itations under subd iv is ion g of subsect ion 2 of sect ion 26 . 1 -36-04 or 
subsectio n  1 5  of section 26 . 1 -36-05 . 

26.1 -36-09 . 1 4. Coverage of cancer treatm e nt m e d i catio n s .  
1 .  As u sed in  this section :  

a .  "Cancer treatment medications" means prescription drugs and biolog ics th at a re 
used to ki l l ,  s low, or prevent the g rowth of cancerous cel ls .  

b .  " I nsurer" means an insurance com pany, nonprofit health service corporati on ,  or 
hea lth maintenance organ ization .  

c .  "Patient-admin istered" i ncludes oral admin istrat ion and self- i njection .  
d .  "Pol icy" means a n  accident and health insurance pol icy, contract ,  o r  evidence of 

coverage on a g roup ,  indiv idua l ,  b lanket, franch ise , or association basis. 
2 . An insurer  may not del iver, issue,  execute , or  renew a pol icy that provides coverage 

for can cer treatment medications that are injected or  are i ntravenously admin iste red by 
a hea lth care provider and that provides coverage for patient-admin istered cancer 
treatment medications un less the pol icy copayment, deductib le ,  and coinsurance 
amounts for patient-admin istered cancer treatment med icat ions do not exceed the 
amounts for cancer treatment med ications that a re i njected or  are i ntravenously 
adm in istered by a hea lth care provider, regardless of the formu lation or benefit 
category. 

3 .  A n  i nsu rer may not increase a copayment, deduct ib le,  or coinsurance amount for 
covered cancer treatment medications that are injected or i ntravenously admin istered 
in o rder to avoid compl iance with subsect ion 2. An insurer may not reclassify benefits 
with respect to cancer treatment medications in a manner  that is i nconsistent with this 
section . 

26.1 -36-09 . 1 5.  Cove rage of telehealth services. 
1 .  As used i n  this section :  
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a .  "D istant site" means a site a t  wh ich a hea lth care provider or  health care faci l i ty i s  
located wh i le provid ing med ical serv ices b y  means of telehea lth . 

b .  "Health care faci l ity" means any  office or institution a t  wh ich  health serv ices are 
provided . The term includes hospitals ;  c l in ics ;  ambu latory surgery centers ; 
outpatient care faci l ities; n u rs ing homes ;  nurs ing , bas ic ,  long-term,  or assisted 
l iv ing fac i l it ies; laboratories ; and offices of any hea lth care prov ider. 

c. "Health care provider" includes an ind iv idual  l icensed under  chapter 43-05 , 43-06 , 
43-1 2 . 1  as a reg istered nurse o r  as an advanced practice reg istered nurse,  
43-1 3 ,  43- 1 5 ,  43-1 7 , 43-26 . 1 ,  43-28 , 43-32 , 43-37 ,  43-40 ,  43-4 1 , 43-42 , 43-44 , 
43-45 ,  43-47 , 43-58 , or 43-60 .  

d .  "Orig inat ing s ite" means a s ite a t  wh ich a patient i s  located at the t ime health 
services are provided to the patient by means of telehea lth . 

e .  "Pol icy" means an accident and  health insurance pol icy, contract, o r  evidence of 
coverage on a g roup ,  indiv idua l ,  b lanket, franch ise , or association basis .  

f. "Store-and-forward technology" means electron ic i nformation ,  imag ing ,  and 
communication  that is transferred , recorded , or  otherwise stored i n  order to be 
reviewed at a d istant s ite at a later date by a hea lth care provider o r  health care 
faci l ity without the patient present in rea l  t ime. The term includes telehome 
monitor ing and i nteractive audio,  v ideo, and data commun ication .  

g .  "Telehealth" : 
( 1 ) Means the use of interactive aud io ,  video , or other te lecommun ications  

technology that is used by  a health care provider o r  health care faci l ity a t  a 
d istant site to del iver health services at an  or ig i nat ing s ite and that i s  
del ivered over a secure connection that compl ies with the requ i rements of  
state and federal laws . 

(2) I ncludes the use of electron ic  med ia for consu ltat ion relati ng  to the health 
care d iagnosis or treatment of a patient in rea l  time or through the use of 
store-and-forward technology. 

(3) Does not include the use of audio-on ly te lephone ,  e lectron ic mai l , o r  
facs imi le transmissions .  

2 .  An  insurer may not del iver, issue, execute , or renew a pol icy that provides health 
benefits coverage u n less that po l icy provides coverage for hea lth services del ivered by 
means of telehea lth which is the same as the coverage for health services del ivered 
by in-person means.  

3 .  Payment or re imbursement of expenses for covered health services del ivered by 
means of telehealth under this sect ion may be estab l ished throug h negotiation s  
conducted b y  the insurer with the hea lth services providers i n  the same manner a s  the 
insurer with the health services providers in the same manner  as the insurer  
establ ishes payment or reimbursement of  expenses for covered health services that 
are del ivered by in-person means.  

4 .  Coverage under this section may be subject to deductib le ,  coinsurance,  and 
copayment provis ions.  

5 .  This section does not  requ i re :  
a .  A pol icy to provide coverage for health services that are not medical ly necessary, 

subject to the terms and condit ions of the pol icy ;  
b .  A pol icy to provide coverage for health services del ivered by means of telehea lth 

if the pol icy would not provide coverage for the health services if del ivered by 
in-person means;  

c .  A pol icy to reimburse a health care provider or health care faci l ity for expenses for 
hea lth services del ivered by means of telehealth if the pol icy wou ld not re imburse 
that health care provider or  health care faci l ity if the health services had been 
del ivered by in-person means; or  

• 

• 

d .  A health care provider to be physically present with a patient at the or ig inating site • un less the health care provider who is del iver ing health services by means of 
telehealth determines the presence of a health care provider is necessary. 
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dated , and  s ig ned by a hea lth care provider with in  n inety ca lendar days of  the d ate of 
_, 

appl ication ,  stat ing that in the hea lth care provider's profess iona l  op in ion the pat ient is 
l i ke ly  to receive therapeutic or pa l l iative benefit from the medical use of marijua na  to 
treat or  a l leviate the patient's deb i l itati ng medical cond it ion .  A hea lth care provider may 
authorize the use of dried leaves or  flowers of the p lant of the genus cannabis i n  a 
combust ib le del ivery form to treat or a l leviate the patient's debi l itati ng med ica l  
cond it ion .  A written certification may  not be  made except i n  the course o f  a bona fide 
provider-patient relationsh ip .  

1 9-24. 1 -02.  Med ical  marij ua n a  prog ram . 
The department shal l  establ ish and i mplement a medical marij uana program unde r th is 

chapter to a l low for production and process ing , the sale and d ispensing of usable marij uana ,  
and  medica l  u se of  mar ijuana .  A person may  not  produce or process or  sel l ,  possess , tran sport ,  
d ispense ,  o r  use marijuana or usable mar ijuana u nder the medical  marijuana program u n less 
the person is authorized to do so as a com passion center, a card holder, or  otherwise authorized 
by ru le adopted u nder this chapter. 

1 9-24. 1 -03 .  Q u a l ify i n g  patie nts - Reg istrat ion.  

1 . A q u a l ify ing patient is not e l ig ib le to purchase, use,  or possess usable marijuana under 
the medica l  marijuana prog ram un less the qua l ifying  patient has a va l id  reg istry 
ident ification card . 

2 . A qua l ifying patient appl ication  for a reg istry identification  card is com plete and e l ig ible 
for review if an  appl icant submits to the department: 
a .  A nonrefundable annua l  appl ication fee i n  the amount of fifty do l lars ,  with a 

persona l  check or cash ier' s  check payable to "North Dakota State Department of 
Health , Medical Mar ijuana Program" .  

b .  An orig ina l  written certification , wh ich must i nc lude:  
( 1 ) The name , address ,  and telephone number of the practice location of the 

appl icant's hea lth care provider ;  
(2) The health care provider 's North Dakota l icense n u m ber ;  

(3) The hea lth care provider's medical o r  nurs ing specia lty; 
(4) The appl icant's name and date of b i rth ; 
(5) The app l icant's deb i l itati ng  med ical condit ion and the medical justificat ion for 

the health care provider's certification  of the patient's debi l itating medical  
cond ition ;  

(6) Attestat ion the written certificat ion is made i n  the  cou rse of  a bon a fide 
provider-patient relationsh ip  and that i n  the provider's professional op in ion 
the appl icant is l i kely to receive therapeutic or  pal l iative benefit from the 
medical  use of mar ijuana to treat or a l lev iate the appl icant's debi l itat ing 
medica l  cond ition ; 

(7) Whether the health care provider authorizes the patient to use the d ried 
leaves or flowers of the plant of the genus cannabis in  a combustible 
del ivery form ; and 

(8) The health care provider's  signature and the d ate . 
c .  An orig ina l  qua l ifying patient appl ication  for a reg istry identification card form 

establ ished by the department which must inc lude all of the fol lowing :  
( 1 ) The appl icant's name,  address, and date of b i rth . 
(2) The appl icant's social secu rity number. 

(3) The name,  address,  and date of b i rth of the app l icant's proposed desig n ated 
careg iver, if any. 

(4) A photographic copy of the appl icant's North Dakota identification .  The North 
Dakota identification must be avai lable for inspect ion and verification upon 
request of the department. If the appl icant is  a minor, a certificated copy of a 
birth record is requ i red . 
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(5) The appl icant's or  guard ian 's sig nature and the date , o r  i n  the case of a 
m inor, the s ignatu re of the minor's parent or legal  g uard i an  with 
responsib i l ity fo r health care decis ions and the date .  

d .  A signed consent for release o f  medical information related t o  the appl icant' s 
debi l itating medical cond it ion ,  on a form provided by the department.  

e .  A recent two-by-two inch [5 .08-by-5 .08 centimeter] photograph o f  the a ppl icant. 
f. Any other information or material requ i red by ru le adopted u nder th is chapter. 
If the appl icant is unable to submit the requ i red appl ication information due to age or  
medical cond ition ,  the  ind ivid ual respons ible for making med ical decis ions for the 
appl icant may submit the appl ication on behalf of the appl icant .  The ind iv idua l  
responsib le for making med ica l  decisions :  
a .  Must be identified on  the qua lify ing patient appl ication for a reg istry identification 

card ; and 
b .  Sha l l  provide a copy of  the ind ividual 's North Dakota identification .  The  North 

Dakota identification must be ava i lab le for inspection and verification  u pon the 
request of the department. 

If the appl icant is a minor, the department may waive the appl icat ion or  renewa l fee if: 
a .  The parent or lega l  guard ian of the appl icant is the appl icant 's reg istered 

designated careg iver ;  and 
b .  The  appl icant resides with the  appl icant's reg istered designated careg iver. 

1 9-24. 1 -04. Des i g nated careg ivers - Reg istrat ion .  
1 . A designated careg iver is not el ig ib le to purchase , assist in  the use of, or possess 

usable marijuana under the med ical marijuana program un less the design ated 
caregiver has a val id reg istry identification  card . 

2 .  A designated careg iver appl ication  is complete and e l ig ible for review i f  a n  appl icant 
submits to the department a l l  of the fol lowing : 
a .  A nonrefundable annua l  appl ication fee in the amount o f  fifty do l la rs ,  with a 

personal  check or  cashier's check made payable to "North Dakota State 
Department of Health , Med ical Marijuana Program" .  

b .  An  or ig inal  designated careg iver appl ication for a reg istry identificatio n  card form 
establ ished by the department wh ich must include al l of the fol lowi n g :  
( 1 ) A certified copy of a b irth record verify ing the appl icant i s  at least twenty-one 

years of age. 
(2) A photog raph ic copy of the appl icant's North Dakota identificatio n .  The North 

Dakota identificat ion must be avai lable for inspection and verification upon  
request of the department. 

(3) The name,  address, telephone number, and date of b irth of the qua l ify ing 
patient. 

(4) The name, address, and telephone number for the qua l ifying patient's health 
care provider. 

(5) The name, address , and telephone number of the appl icant.  
(6) The appl icant's social security number. 
(7) The appl icant's s ignature and the date . 

c. An orig ina l  designated careg iver authorization form estab l ished by the 
department wh ich must be executed by a reg istered qua l ifying patient p rovid ing 
the designated careg iver appl icant with the responsib i l ity of m anaging the 
wel l-being of the reg istered qual ifying patient with respect to the reg istered 
qual ifying patient's medical use of marijuana.  The form must inc lude:  
( 1 ) The name and date of birth of the designated careg iver appl icant; and 

(2) The reg istered qua l ifyi ng patient's signature and the date . 
d .  A recent two-by-two i nch [5 .08-by-5 .08 centimeter] photograph of the appl icant. 
e. Any other information or material requ i red by the department by ru le .  

3 . A criminal  h istory record check conducted under section 1 2-60-24 must be performed 
upon in it ia l  appl ication and bienn ial ly thereafter and at any other t ime u po n  the request 
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M E D I C A L  '\ 
ASSOC I AT I O N  

I N  T H E  G E N E RAL ASS E M B LY ST A T E  O F  

Telemed ic ine  Act 

------

1 Be it enacted by the People of the State of _____ , represented in the General 

2 Assembly :  

3 Section 1 .  Title. This act shall be known as and may be cited as the Telemedicine Act. 

4 Section 2 .  D efinitions.  

5 . (A) "Telemedicine" or "telehealth" means health care services provided to a patient who 

6 is at a remote location.  

7 (B) "Store and forward" transfer means the transmission of a patient ' s  medical 

8 information from an originating site to the physician at the distant site without the patient being 

9 present. 

1 0  (C) "Distant site" means a site at which a physician is located while providing health care 

1 1  services by means of telemedicine . 

1 2  (D) "Originating site" means a site at which a patient i s  located at the time health care 

1 3  services are provided to him or her by means of telemedicine . 
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1 Section 3 .  Licens ure. 

2 (A) Physicians treating patients in [SfafeJ through telemedicine or telehealth must be fully 

3 l icensed to practice medicine in (State] and shall be subject to regulation by the [State] Board of 

4 Medicine . 

5 (B) This section does not apply to : 

6 ( 1 )  An informal consultation or second opinion, at the request of a physician 

7 licensed to practice medicine in this state, provided that the physician requesting the 

8 opinion retains authority and responsibility for the patient ' s  care ; and 

9 (2) Furnishing of medical assistance by a physician in case of an emergency or 

1 0  disaster if no charge is made for the medical assistance. 

1 1  Drafting Note-.. . . ·· to provide further guidance on· exceptions to telemedicine 

1 2  licensure, this drafting note provides a representative sample from states with 

1 3  teleinedicine licensure laws . 

1 4 0} Consultation servic'e� provi<;led by a physicianJocat.ed in another jurisdiction 

1 5  to a medicals�hool.a,s d¢fihed in · (st�tute J·of.a,µ ihsfit\J:tiort q�fliiec\ #1-[StaJµt¢ '·gov�trl.in.g 

1 7  and 

22 (C) This section shall not be construed to alter the scope of practice of any health care 

23 provider or authorize the delivery of health care services in a setting or in a manner not otherwise 

24 authorized by the laws of this state . 
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Section 4.  Evaluation and Treatment of the Patient. 

(A) Telemedicine shall not be uti l ized by a physician with respect to any patient located 

3 in [State] in the absence of a physician-patient relationship . 

4 (B) Physicians who util ize telemedicine shall ,  if such action would otherwise be required 

5 in the provision of  the same service not delivered via telemedicine ,  ensure that a proper 

6 physician-patient relationship is established which at a minimum includes : 

7 ( 1 )  (a) an appropriate face-to-face examination prior to diagnosis and 

8 treatment of the patient, if a face-to-face encounter would otherwise be required in the 

9 provision of the same service not delivered via telemedicine ; or 

l 0 (b) a consultation with another physician who has an ongoing relationship 

1 1  with the patient, provided that the physician requesting the consultation retains 

1 2  authority and responsibility for the patient' s care ; 

1 3  (2) fully verifying and authenticating the location and, to the extent possible, 

1 4  identifying the requesting patient ; 

1 5  (3) disclosing and validating the physician ' s  identity and applicable credential(s) ; 

1 6  ( 4) obtaining appropriate consents from requesting patients after disclosures 

1 7  regarding the delivery models and treatment methods or limitations, including informed 

1 8  consents regarding the use of telemedicine technologies as indicated in Section 5 ;  

1 9  (5) establishing a diagnosis through the use of acceptable medical practices , 

20 including patient history, mental status examination, physical examination (unless not 

2 1  warranted b y  the patient' s mental condition) , and appropriate diagnostic and laboratory 

22 testing to establish diagnoses, as well as identify underlying conditions or contra-

23 indications, or both, to treatment recommended or provided; 

Copyright © 20 1 4  American Medical Association . All rights reseNed . 
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(6) discussing with the patient the diagnosis and the evidence for it, the risks and 

2 benefits of various treatment options ; 

3 (7) ensuring the availabil ity of appropriate follow-up care ; and 

4 (8) providing a visit summary to the patient. 

5 (C) The requirements of Section 4(B) do not apply to : 

6 (a) emergency situations in which there is an occurrence that poses an imminent 

7 threat of a life-threatening condition or severe bodily harm. 

8 (b) treatment provided in an on-call or cross-coverage situation. An "on-call" 

9 physician is a [State] licensed physician who is available to physically attend, if 

1 0  necessary, to urgent and follow up care needs of a patient for whom he or she has 

1 1  temporarily assumed responsibil ity as designated by the patient' s treating physician. A 

1 2  "covering" physician means a physician who conducts a medical evaluation other than an 

1 3  in-person medical evaluation at the request of a physician who has conducted at least one 

1 4  ( 1 )  in-person medical evaluation o f  the patient within the previous twelve ( 1 2) months 

1 5  and who is temporarily unavailable to conduct the evaluation of the patient. 

1 6  (D) Treatment and consultation recommendations made in an online setting, including 

1 7  issuing a prescription via electronic means , will b e  held to the same standards o f  care as those in 

1 8  traditional (encounter in person) settings . 
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.1 Drafting Note re: Online Prescribing-. To provide further guidance o n  provisions 

2 addressing prescribing in response to online or telephone questionnaires, states may wish to 

3 include the following language : 

4 (E) Without a prior and proper physician�patient relationship, physicians are prohibited 

5 frorn issuing prescriptibns solely iir response to an Internet questionnaire, emaiLmessage, or 

6 alidio�(:mly telephqhe cons.ult. 

7 i}rafting Note re: Exceptions�States'may wish tq address the application of this secti6n 

8 to specialtypractice such cis radiology; neurofogy; pathology, dermatology and others, as 

9 appropriate; whe'f'e the appltcatiohoftechnolbgyiri medical practice is· well�stablished, defined 

1 0  and constiiutes 'the standard of care. 

1 1  Section 5 .  C overage of telemedicine services . 

1 2  (A) Each carrier offering a health plan in this state shall provide coverage for the cost of 

1 3  such health care services provided through telemedicine services, as provided in this section. 

1 4  (B) A carrier offering a health plan i n  this state shall not exclude a service fo r  coverage 

1 5  solely because the service is provided through telemedicine services and is not provided through 

1 6  in-person consultation or contact between a physician and a patient for services appropriately 

1 7  provided through telemedicine services. 

1 8  (C) A carrier offering a health plan in this state shall not be required to reimburse the 

1 9  treating physician or the consulting physician for technical fees or costs for the provision of 

20 telemedicine services ; however, such carrier shall reimburse the treating physician or the 

2 1  consulting physician for the diagnosis, consultation, or treatment of the insured delivered through 

22 telemedicine services on the same basis that the carrier is responsible for coverage for the 

23 provision of the same service through in-person consultation or contact. 
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(D) A carrier offering a health plan in this state may offer a health plan containing a 

2 deductible, copayment, or coinsurance requirement for a health care service provided through 

3 telemedicine services, provided that the deductible, copayment, or coinsurance does not exceed 

4 the deductible, copayment, or coinsurance applicable if the same services were provided through 

5 in-person diagnosis, consultation, or treatment. 

6 (E) No carrier offering a health plan in this state shall impose any annual or l ifetime 

7 dollar maximum on coverage for telemedicine services other than an annual or lifetime dollar 

8 maximum that applies in the aggregate to all items and services covered under the policy, or 

9 impose upon any person receiving benefits pursuant to this section any copayment, coinsurance, 

1 0  or deductible amounts, or any policy year, calendar year, l ifetime, or other durational benefit 

1 1  l imitation or maximum for benefits or services, that is not equally imposed upon all terms and 

1 2  services covered under the policy, contract, or plan .  

1 3  (F) The requirements of this section shal l apply to all insurance policies, contracts , and 

1 4  plans delivered, issued for delivery, reissued, or extended i n  [St�te] on and after January 1 ,  20_, 

1 5  or at any time thereafter when any term of the pol icy, contract, or plan is changed or any 

1 6  premium adjustment is made. 

1 7  (G) This section shall not apply to short-term travel ,  accident-only, l imited or specified 

1 8  disease, or individual conversion policies or contracts ,  nor to policies or contracts designed for 

1 9  issuance to persons eligible for coverage under Title XVIII o f  the Social Security Act, known as 

20 Medicare, or any other similar coverage under state or federal governmental plans . 

24 td��il����*t�&i�og;f�titJ�l���{!��t��[�y��t.�fllit¥H���M"il�lP.iiWii�i1/l.i��:��i?J�J!I��:1�m,����!��:Wl�r,�f��;; 
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provided lhat such appropriateness is made in the same manner as those determinations are 

made for the treatment of any other illness, condition, or disorder covered by such policy, 

contract, or plan; and provided all adverse determinations are made by a physician who 

.:ti; 
s ,S ;;; o 9 y  
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4 possesses a current and valid non-restricted licenfo to practice medicine in [State] and is board 

5 certified or eligible in lhe same specialty as the physieian who typically manages the medical 

6 condition or. disease or provides the health care service. 'JJn'y 'such utilization review shall not 

7 requ{re prio,r auth9rizdtion ofemergeni telemedicine services: 

8 Section 6. Informed Consent. 

9 (A) The physician must follow appl icable state and federal statutes and regulations for 

1 0  informed consent. 

1 1  S ection 7.  P rivacy Practices . 

1 2  (A) The physician must follow applicable state and federal statutes and regulations for 

1 3  privacy and security of individually identifiable health information. 

1 4  Section 8 .  Medical Records. 

1 5  (A) The physician treating a patient through telemedicine must maintain a complete 

1 6  record of the patient' s care . 

1 7  (B) The physician must disclose the record to the patient consistent with state and federal 

1 8  laws . 

1 9  (C) The physician must follow appl icable state and federal statutes and regulations for 

20 medical recordkeeping and confidentiality . 

2 1 Section 9.  Fraud and Abuse 

22 (A) The physician must follow applicable state and federal statutes and regulations for 

23 fraud and abuse.  
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Section 1 0 .  Effective. This Act shall become effective immediately upon being enacted into 

2 law. 

3 Section 1 1 .  Severability. If any provision of this Act is held by a court to be invalid, such 

4 invalidity shal l not affect the remaining provisions of this Act, and to this end the provisions of 

5 this Act are hereby declared severable . 

Adopted November 20 1 4 ;  revised November 20 1 5 .  
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M O D E L  PO L I CY FO R T H E A P P R O P R I ATE U S E  O F  

T E L E M E D I C I N E  TECH N O LOG I ES I N  T H E P RACT I C E  O F  

M ED I C I N E  

Report of the State Med ica l  Boa rds '  Appropr iate Regu lati on  of 
Te lemed ic ine  (SMART) Workgroup  

Adopted as policy by the Federation o f  State Medical Boards i n  April 2014 

I NTRO D U CTION 

The Federat ion of  State Med ica l  Boa rds ( FSMB)  Cha i r, Jon  V .  Thomas,  M D, M BA, a ppoi nted the  State Med i­

ca l Boa rds' Appropr iate Regu lat ion of Telemed ic i ne  (SMART) Workgroup  to rev iew the " Model Gu ide l i nes for 
the Appropriate Use of the I nternet i n  Medica l  P ractice" ( H O D  2002)1 a n d  other exist ing  FSM B  pol ic ies o n  

te lemed ic i n e  and to offe r recommendations to state med ica l  a n d  osteopath ic  boa rds (here i nafter referred 

to as " med ica l  boards"  a n d/or " boards")  based on a thorough rev iew of recent adva n ces in techno logy and 

the a p p ropr iate ba lance between enab l ing access to ca re wh i le  ensur ing pat ient  safety. The Workgroup  was 
c h a rged with gu i d i n g  the development of model gu ide l i n es for use by state med ica l  boards in eva l uati ng the 
a ppropr iate n ess of ca re as related to the use of telemed ic i ne ,  or the practice of med ic i ne  us ing e lectron ic  

com m u n ication , i nfo rmation techno logy or other  means ,  between a phys ic ian  i n  one locat ion and a patient 

in  a n other  locati on with o r  without a n  i nterve n i n g  hea lth care prov ider. 

Th is  new pol i cy docu ment provides gu ida nce to state med ica l  boards for regu lat i n g  the use of te lemedic i ne 

tech n o logies in the p ractice of med ic ine  and ed ucates l i censees as to the appropriate standards of ca re 

i n  the  de l ive ry of med ica l  services d i rectly to patients2 via tel emed ic i n e  techno logies. It is the i ntent of the 

S MART Workgro u p  to offer a model  pol icy for use by state med ica l  boards in order  to remove regu latory bar­
r ie rs to w idespread appropr iate adoption of te lemed ic ine  tech nologies for de l iver i ng ca re w h i le ensu ring the 

p u bl i c  hea lth  a n d  safety. 

I n  d eve lopi n g  the gu ide l i nes that fol low, the Workgroup  conducted a comprehensive rev iew of te lemedici ne 

tec hno logies c u r rently in use a nd proposed/recom mended sta ndards of care, as wel l  as identified and con­

s idered existi n g  sta ndards of care a ppl icab le to telemed ic ine  deve loped a n d  imp lemented by several state 

med ica l  boa rd s  . 

1 The po/Icy on the Appropriate Use of Telemedlcine Technologies In the Practice of Medicine supersedes the Model Guide/Ines for the Appropriate Use of the Internet In 

Medical Practice (HOD 2002). 

2 The po/Icy does not apply to the use of telemedicine when solely providing consulting services to another physician who maintains the physician-patient relationship with 
the pa tient, the subject of the consultation. 
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M O D E L  P O L I CY FO R TH E A P P R O P R IATE U S E  O F  T E L E M E D I C I N E  

TEC H N O LOG I ES I N  T H E  P RACT I C E  O F  M E D I C I N E  

Model  G u i d e l i nes fo r State M e d ical  Boards' Appropriate Regulation of Telemed ici n e  

Sect ion One.  Prea mble 

The adva ncements and contin ued d evelopment of med ica l  and com m u n i cat ions tech no logy have had a p rofound 

i m pact o n  the practice of  med ic ine  a n d  offer opportu n it ies for i mprovi ng  the de l ivery a n d  access ib i l ity of  hea lth 

care, pa rti cu la rly i n  the a rea of telemed ic i ne ,  wh ich  is  the practice of med ic i n e  usi ng  e lectron i c  com m u n ication ,  

i nformation technology or  other  means of  i nteraction between a l i censee i n  one locatio n  a n d  a patient i n  a n othe r  

location with o r  without an  i nterve n i n g  healthcare provider.3 H owever, state med ica l  boards, i n  fu lfi l l i n g  t h e i r  duty 

to protect the publ i c ,  face complex regu latory cha l lenges and  patient safety concerns i n  a d a pti ng  regu lat ions 

and sta ndards h istor ica l ly i ntended for the i n-person p rov is ion of medical  ca re to new de l ivery models i nvolvi n g  

te lemed ic ine  technologies, i nc l u d i n g  b u t  not l i m ited to : 1) determ i n i n g  when a physic ia n-pat ient relat ionsh i p  i s  

establ ished ;  2 )  assu r i n g  pr ivacy o f  patient data ; 3)  gua ra ntee i n g  proper eva l uation a n d  treatment o f  t h e  patient; 

and 4) l i m iti ng the prescri b i ng  and d ispens ing of certa i n  med ications. 

The [Name of Board ] recogn izes that using telemedic ine techno logies in the de l i very of med ica l  services offers 

potentia l  benefits in the provis ion of med ica l  ca re. The appropr iate app l i cation  of these techno logies ca n en­

ha nce medica l ca re by fac i l itati ng comm u n icat ion with phys ic ians and the i r  patients or  oth er hea lth care p rovid­

ers, i nc l ud ing  prescri b i ng  med icati o n ,  obta i n i n g  la boratory resu lts ,  sched u l i n g  a ppoi ntments , mon itor i n g  ch ron i c  

condit ions,  provid i ng  hea lth care i nformation ,  a n d  c lar ifying medica l  advice.4 

These gu ide l i nes shou ld  not be construed to a lte r the scope of practice of a ny hea lth care p rov ider  or a uthorize 

the de l ivery of hea lth care services in a setti ng,  or  i n  a man ner, not othe rwise a uthor ized by law. I n  fact, these 

gu ide l i n es support a consistent sta ndard of care and scope of practice notwithsta n d i n g  the de l i very too l  or  busi­

ness method in enabl i n g  Physic ia n-to-Patient comm u n i cations.  For c lar ity, a phys ic ian  usi ng  te lemed ic i ne  tech­

nologies i n  the provis ion of med ica l  services to a patient (whether existi n g  or  new)  m u st take appropr iate steps 

to esta b l ish  the phys ic ia n-patient relat ionsh i p  a nd conduct a l l  a ppropr iate eva l uations and  h istory of the patient 

consistent w ith trad itiona l  sta ndards of care for the pa rti cu la r  patient presentatio n .  As such , some situations 

and pat ient p resentations a re a ppropriate for the uti l i zation of te lemed ic ine  tech nologies as a component of,  or 

i n  l ieu of,  i n-person provis ion of medical care,  wh i l e  others a re not.5 

The Board has developed these gu ide l i nes to educate l i censees as to the appropr iate use of telemed ic i ne  tech­

nologies i n  the practice of med ic ine .  The [Name of Board] is  com m itted to assur ing  pat ient access to the conve­

n ience and  benefits afforded by telemed ic ine  techno logies, wh i l e  promoti ng  the respons ib le  practice of med ic i n e  

by phys ic ians .  

It is the expectation of  the Board that  physic ians who prov ide medica l  ca re , e lectron ica l ly or  otherwise,  ma inta i n  

the h ighest degree of profess iona l ism and  shou l d :  

P lace the welfa re o f  patients fi rst; 

M a i nta in  acceptable and  appropr iate standards of pract ice; 

3 See Center for Telehealth and eHealth Law (Ctel), http://ctel.org/ (last visited Dec. 17 .  2013). 

5 See Cal. Bus. & Prof. Code § 2290.S(d). 
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M O D E L  P O L I CY FO R TH E A P P R O P R IATE U S E  O F  T E L E M E D I C I N E  

TECH N O LOG I ES I N  T H E  P RACTICE O F  M E D I C I N E  

3 - � S-- 1 1  

Ad h e re to recogn ized eth ica l  codes govern i n g  the med ica l  p rofession ;  

P roper ly  s u perv ise non-phys ic ian c l i n i c ians ;  and  

Protect pat ient confidentia l i ty. 

Secti o n  Two. Esta b l ish i n g  the Physic ian-Pati ent  Relatio n s h i p  

The hea lth and wel l-be i n g  of  patients depends u pon a co l laborative effort between the phys ic ian  a nd patient.6 

The re lat ionsh i p  betwee n  the phys ic ian  and patient i s  complex a n d  is  based on the mutua l  u ndersta nd ing  of the 

sha red respons i b i l i ty for the patient's hea lth care.  Although the Boa rd recogn i zes that it may be d ifficu lt in some 

c i rc u msta n ces to precisely defi ne the begi n n i ng of the phys ic ian-patient relationsh i p ,  pa rticu la rly when the physi­

c i an  a n d  patient  a re in sepa rate locations, it tends to begi n when a n  i nd iv id u a l  with a hea lth-related matter seeks 

assista nce from a p hys ic ian  who may prov ide assista nce .  However, the relationsh i p  is c lear ly esta bl ished when 

the p hysic i a n  a grees to undertake d iagnosis and treatment of the pat ient ,  and the patient agrees to be treated ,  

whether  or  n ot the re has been an  encou nter i n  person between the phys ic ian  (or  other  appropr iately supervised 

hea lth c a re practit ioner )  and  patient.  

The phys ic ia n-pat ient re lat ionsh i p  is fu nda menta l to the provis ion of acceptab le  med ica l  care.  It is the expecta­

t ion of the Boa rd that phys ic ians recogn ize the ob l igations ,  respons i b i l it ies,  a n d  patient ri ghts associated with 

esta b l ish i n g  a n d  m a i nta i n i n g  a phys ic ian-patient relationsh i p .  A phys ic ian  is d i scou raged from rendering medi­

ca l adv ice a nd/or care us ing telemed ic ine techno logies without ( 1) fu l ly  ver ify i n g  and  authenticati ng the location 

a n d ,  to the extent  poss ib le ,  i dentifyi ng  the requesti n g  patient; (2) d isclosi ng  and va l idat ing  the provider 's  identity 

a n d  a p p l ica b le  credentia l (s ) ;  and (3 )  obta i n i n g  appropr iate consents from requ esti ng  patients after d isclosures 

regard i n g  the d e l i very models and  treatment methods or l i m itat ions,  i nc l ud i n g  a ny spec ia l  i nformed consents 

rega rd i n g  the use of telemed ic ine  technologies. An a pp ropr iate phys ic ia n-pat ient relat ionsh i p  has not been es­

ta b l ished when  the i d entity of the phys ic ian may be u n known to the patient. Where appropr iate , a patient m ust 

be a b l e  to select a n  i dentified physic ian  for telemed ic i ne  services a nd not be ass igned to a phys ic ian  at ra ncjom . 

Sect ion Th ree.  Defi n it ions 

For the p u r pose of these gu ide l i nes, the fol low ing  d efi n it ions a p ply: 

"Te le m ed i c i n e "  means the practice of med ic i ne  us ing  e lectron ic  com m u n i cations,  i nformation technology or  

othe r  means betwee n  a l i censee i n  one locat ion ,  and a patient in  another location w ith  or without an  i nterven ing  

h ea lthca re p rov ider. Genera l ly, te lemed ic ine  i s  not a n  aud io-on ly, te lephone conve rsat ion ,  e-m a i lj i nstant mes­

sagi n g  conversat ion ,  or fax. It typica l ly i nvolves the a pp l icat ion of secure v ideoconferenc i ng  or store and forward 

techno logy to p rov ide or su pport hea lthcare de l ivery by repl i cati ng the i nteraction of a trad it iona l ,  encou nte r  i n  

person betwee n  a prov ider and a patient.7 

"Te lemed i c i n e  Tec h nologies" means technologies and devices enab l i n g  secu re e lectron i c  com m u n ications and 

i nformat ion exc h a n ge between a l i censee in  one  location and  a patient in  another location w ith or without an 

i nterve n i n g  healthcare prov ider. 

6 American Medical Association, Council on Ethical and Judicial Affairs, Fundamental Elements of the Patlent·Physlclan Relationship (1990), avallaole at http://www.ama· 

assn.org/resources/doc/code-medical-ethics/1001a.pdf. 

7 See Ctel. 
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Section Fo u r. G u id e l i n es for the Appropriate Use of Telemedic ine Tec h n o logies i n  M e d i ca l  P ra ctice 

The ( N a m e  of Board ] has adopted the fol lowi ng  gu idel i nes for physic ians uti l i z i ng  telemed ic i n e  tech nologies i n  

the de l ivery of patient care ,  regard less of a n  existi n g  physic ian-patie nt re lationsh ip  pr ior  to a n  encounter :  

L icensu re: 

A physic i an  m ust be l icensed , or u nder  the j u risd iction ,  of the medical boa rd of the state where the patient is 

located . The practice of medic ine occu rs where the patient is  located at the ti me telemed ic ine  tech nologies are 

used . Physic ians who treat or  prescr ibe th rough on l i ne  services sites are practic i ng  med ic ine  a n d  must possess 

appropr iate l i censure i n  a l l  j u r isdictions where patients receive care.8 

Establ ish m ent of a Physic ia n-Patient Relationsh ip: 

Where an existi ng phys ic ia n-patient relationsh ip  is  riot p resent, a phys ic ian m ust ta ke appropr iate steps to es­

tabl ish a physic ian-patient relationsh i p  consistent with the gu ide l i nes identified in Section Two ,  a n d ,  wh i le  each 

c i rcu msta n ce is u n ique ,  such physic ia n-patient relationsh i ps may be esta bl ished us i ng  telemed ic ine  technolo­

gies provided the sta n d a rd of care is met. 

Eva luation a n d  Treatment of the Patient: 

A documented med ica l  eva luation and col lect ion of re levant c l i n ica l  h istory commensu rate with the presentation 

of the patient to esta bl ish d iagnoses and identify u n derlyi n g  cond itions a n d/or contra-i nd i cations to the treat­

ment recommended/provided must be obta i ned pr ior to provid i n g  treatment, i nc l u d i n g  issu i n g  prescr iptions, 

e lectron ica l ly or otherwise. Treatment and consu ltati on recommendations made i n  an on  l i n e  setti n g, i nc lud ing  

issu i n g  a prescri ption v ia e lectron ic  means ,  w i l l  be he ld  to  the  same sta ndards of  appropr iate practice as those i n  

trad itiona l  (encou nter  i n  person)  setti ngs.  Treatment, i nc lud ing  issu ing  a prescr iptio n  based solely o n  a n  on l i ne  

question n a i re ,  does not constitute an  acceptab le  standard of  care.  

Informed Consent: 

Evidence doc u menti n g  appropr iate patient i nformed consent for the use of te lemed ic ine  tec h n ologies m u st be 

obta i n ed and ma inta i ned .  Appropriate i nformed consent shou l d ,  as a basel i ne ,  i nc l ude  the fol low ing  terms:  

Identification of  the patient, the phys ic ian  and  the physic ian 's  credentia ls ;  

Types of transmissions perm itted us ing telemed ic ine  technologies (e.g.  prescr iption  refi l l s ,  a ppoi ntment 

schedu l i ng,  patie nt ed ucation , etc . ) ;  

The  patient agrees that the  phys ic ian determines whether or not the  cond ition bei n g  d i a gnosed a n d/or 

treated is appropriate for a telemed ic ine  encounter ;  

Deta i ls on secur ity measu res ta ken w ith  the use of  te lemed ic ine technologies, such as encrypti ng data , 

password protected screen savers and  data fi les,  or uti l i z ing other re l i able a uthentication tec h n i ques, 

as wel l  as potentia l  r isks to pr ivacy notwithstand ing  such measu res; 

H old harmless c la use for i nformation  lost d ue to techn ica l  fa i l u res; and  

Req u i rement for express patient consent to  forwa rd patient-identifiab le  informat ion to  a th i rd pa rty. 

• 

• 

8 Federation of Sta te Medical Boards, A Model Act to Regulate the Practice of Medicine Across State Lines (April 1996), available at h ttp://www. fsmb.org/pdf/1996_g.ll" 

telemedlcine.pdf. 
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Conti n u ity of Ca re :  

Pati ents s h o u l d  be ab le  to seek, with relative ease, fol low-up ca re or  i nformation from t h e  phys ic ian  [ o r  phy­

s ic i a n 's d es ignee]  who conducts an encou nter us ing telemed ic i ne  techno logies. Phys ic ians solely provi d i n g  

serv ices us i n g  telemed ic i ne  techno logies with n o  exist ing phys ic ian -patient relat ionsh i p  pr ior  to t h e  encou nter 

m ust m a ke doc u m entation of the encou nter usi n g  te lemed i c i n e  tech nologies easi ly  ava i l able to the patie nt, and 

s u bject to the patient's consent, any identified care prov ider  of  the patient i m med iate ly after the encounter. 

Refe r ra l s  for E m e rgen cy Services: 

An e m e rgen cy p l a n  is  req u i red and m ust be provided by the phys ic ian  to the patie nt when the care provi ded us­

i n g  te l e m e d i c i n e  tec h nologies ind icates that a referra l  to an acute care fac i l ity or  ER for treatm ent is necessary 

for the safety of the patient. The emergency p lan  should i nc lude  a for m a l ,  written protocol appropriate to the 

serv ices be ing  rendered v ia telemed ic ine  tech nologies. 

M e d i c a l  Records :  

The med ica l  record shou ld  inc lude ,  if appl icab le ,  copi es of  a l l  patient-re lated e lectron ic  com m u n ications , i nc l ud­

i n g  pat ient-phys i c i a n  com m u n ication ,  prescr ipt ions, la boratory and test resu lts ,  eva luat ions and consu ltat ions, 

records of past care,  and i nstructions obta i ned or  produ ced in con n ection with the uti l i zation of telem ed ic ine 

tech nologies.  I nformed consents obta i ned i n  con nection with an encou nter i nvolvi ng  te lemed ic ine  techn ol ogies 

shou ld  a lso be fi led  i n  the medical  record . The patient record estab l ished d u ri n g  the use of telemed icine technol ­

ogies m ust be a ccess ib le  and documented for both the phys ic ian  and  the patient, consistent w ith a l l  esta b l ished 

l aws a nd regu lat ions govern i ng  patient healthcare records .  

Pr ivacy a nd Secu rity of Patient Records & Excha nge of I nformatio n :  

Phys ic ians  shou ld  m eet or exceed appl icable federa l  a nd state lega l requ i rements o f  med ica l/hea lth i nforma­

tion pr iva cy, i n c l u d i n g  compl i ance with the Hea lth I nsu ra n ce Porta b i l ity a n d  Accou nta b i l ity Act ( H I PAA) and state 

p rivacy, confident ia l ity, secu rity, and med ica l  retent ion ru les.  Phys ic ians  a re referred to "Sta ndards for Pr ivacy 

of I n d ivid u a l ly Identifiab le  Hea lth I nformation , "  issued by the Department of H ea lth and  H u ma n  Services (H HS) .9 

G u i d a nce docu m e nts a re ava i lab le on the H HS Office for C iv i l  R ights Web site at: www.h hs.gov/ocr/h ipa a .  

Written pol i c ies and  procedu res should b e  ma i nta i ned a t  t h e  sa me sta n d a rd as trad itiona l  face-to-face encoun­

ters for docu m e ntation ,  ma intenance ,  and  tra nsmission of the records of the encou nter us ing telemed ic ine 

tec h n ologies.  Such pol ic ies and proced ures should add ress ( 1) pr ivacy, (2 )  hea lth-ca re personne l  ( in  add ition to 

the phys ic ian  add ressee) who w i l l  process messages, (3 )  hou rs of operation ,  (4) types of transactions that w i l l  be 

perm itted e lectron ica l ly, (5 )  req u i red patient i nformation to be i n cl uded i n  the comm u n ication ,  such as  patient 

n a m e ,  identificat ion n u mber and type of tra nsaction ,  (6) a rch iva l  and  retr ieva l ,  a nd ( 7 )  q u a l ity oversight mecha­

n isms.  Pol i c i es a n d  procedu res should be period ical ly eva l uated for cu rren cy and be m a i nta i n ed i n  an  accessib le 

and rea d i ly ava i l a ble man ner  for review. 

Suffic ient  pr ivacy and  secu rity measu res m ust be i n  p lace and  docu mented to assure confidentia l ity and i nteg­

r ity of patient-identifiab le  i nformation .  Tra nsmiss ions ,  i n c l u d i n g  patient e-m a i l ,  prescr ipt ions, and laboratory 

9 45 C.F.R. § 160, 164 (2000). 
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results m ust be secu re with i n  existi ng tech nology ( i .e .  password protected ,  enc rypted e lectro n i c  p rescr i pt ions,  or 

other  re l ia ble authentication tec h n i ques).  Al l  patient-phys ic ian  e-m a i l ,  as wel l  as  oth e r  patient-related e lectron ic  

com m u n ications, shou l d  be stored and  fi led i n  the  patient's med ica l  record , consistent w ith trad it iona l  record­

keepi n g  pol ic ies and proced u res. 

Disclosu res a nd Functiona l ity on O n l i ne Services M a ki ng Ava i l a ble Te lemed i c i n e  Tec h no logies: 

On l i ne  services used by phys ic ians provid i n g  med ica l  services usin g  telemed ic i ne  tech nologies shou ld  c lear ly 

d isclose: 

Specific services provided ;  

Contact i nformation for phys ici a n ;  

L icensure and  qua l ifications of phys ic ia n (s) and  associated physic ia ns; 

Fees for services and  how payment is to be made;  

F ina nc ia l  i nterests, other  than fees cha rged , i n  a ny i nformation ,  prod ucts, o r  services p rov ided by a 

phys ic ian ;  

Appropriate uses and  l i m itations of  the s ite , i n cl u d i n g  emergency hea lth situations ;  

Uses and response t imes for e-ma i ls ,  e lectron ic  messages a nd other  com m u n icat ions tra nsm itted v ia 

telemed ic ine  technologies; 

To whom patient hea lth i nformation may be d isclosed and for what pu rpose; 

R ights of patients with respect to patient hea lth i nformation ;  and 

I nformation co l lected and  a ny passive tracki n g  mech a n isms uti l i zed .  

O n l i n e  services used by physic ians provid i n g  medica l  services us ing telemed ic i ne  tec h nologies shou ld  provide 

patients a c lear mech a n ism to : 

Access, supplement and  amend patient-provided personal  hea lth i nformation ;  

Provide feedback regard i n g  the s ite and  t h e  qua l ity o f  information a nd services; a n d  

Register com pla i nts, i nc l ud i ng  i nformation rega rd i n g  fi l i n g  a compla i nt with t h e  a pp l i cab le state med ica l  

and  osteopath ic  boa rd(s) .  

O n l i n e  services must have accurate and  transparent i nformation about the website owner/operator, location , 

and contact i nformation ,  i nc l ud i ng  a doma in  name that accu rate ly reflects the identity. 

Advertis i ng  or promotion of goods or products from which the phys ic ian receives d i rect rem u neration ,  benefits, o r  

i ncentives (other tha n  the fees for the med ica l  care  services) is proh i b ited .  Notwithsta n d i n g, on l i ne  services may 

prov ide l i n ks to genera l  hea lth i nformation sites to enhance patient ed ucation ; however, the phys ic ian  shou ld  

not benefit fi nanc ia l ly  from provid i n g  such l i n ks or  from the services or p rod ucts m a rketed by such l i n ks.  When 

prov id i ng  l i n ks to other  sites, phys ic ians shou ld  be aware of  the i m pl ied endorsement of  the i nformation ,  services 

or prod ucts offered from such s ites .  The ma i ntenance of preferred relationsh i ps w ith a ny pharmacy is proh i b ited . 

Phys ic ians sha l l  not tra nsmit prescr ipt ions to a specif ic pharmacy, or recommend a pha rmacy, i n  excha n ge for 

any type of consideration  or benefit form that pharmacy. 

Federarion of Scare Medical Boards I www.fsmb.org I 

• 

• 



• 

P rescr i b i ng: 

M O D E L  P O L I CY FO R TH E A P P R O P R IATE U S E  OF T E L E M E D I C I N E 

TECH N O LOG I ES I N  T H E  P RACT I C E  O F  M E D I C I N E  

Te l e m e d i c i n e  techno logies,  where prescr ib ing  may be contemplated ,  m ust i m p lement measu res to u phold pa­

t ient safety in the a bsence of trad itiona l  physical  exa m i nation .  Such measu res shou ld  guarantee that the iden­

tity of the patient a n d  p rov ider is  c lea rly estab l ished and that deta i led docu mentation for the c l i n ica l  eva luat ion 

and resu lti n g  prescr i pt ion is  both enforced and i ndependently kept. M easu res to assu re i nformed , accurate, and 

error  p revent ion p resc r i b i ng  practices (e .g. i ntegration with e-Prescr ipt ion systems) a re encou raged . To further  

assure  patient safety in  the a bsence of  physical  exa m i nation ,  telemed ic ine  techno logies shou ld  l i m it med ication 

for m u l a r ies to ones that a re deemed safe by [Name of Boa rd ] .  

P resc ri b i n g  med ications ,  i n-person or  v i a  te lemed ic ine ,  is a t  the profess iona l  d i scretion o f  the physician .  The 

i n d icati o n ,  a ppropr iateness, and safety considerations for each telemed ic i ne  v is it  p rescr ipt ion m ust be eva l uated 

by the p hysic i a n  i n  accorda nce with cu rrent sta n d a rds of practice a n d  consequently carry the same professional  

acco u nta b i l ity as prescr ipt ions de l i vered dur i ng  a n  encou nter in  person .  H owever, where such measures are 

u phe ld , a n d  the a p propr iate c l i n ica l  consideration  is ca rr ied out and  documented , phys ic ians may exercise the i r  

j u d gment  a n d  prescr ibe  medications as part  of  te lemed ic i ne  encou nte rs.  

Sect i o n  F ive.  Pa rity of Professi o n a l  a n d  Eth ical  Sta ndards 

Phys i c i a n s  a re encou raged to com ply with nationa l ly recogn ized hea lth o n l i n e  service sta ndards and codes of 

eth i cs ,  such  as those prom u l gated by the America n Med ica l  Association ,  Amer ican Osteopath ic  Assoc iat ion , 

H ea lth Eth ics I n it iative 2000, H ea lth on the Net a n d  the Amer ica n Accreditat ion Hea lthCare Com mission ( U RAC) .  

There s h o u l d  be pa rity of eth ica l  and  profess iona l  standards a ppl ied to a l l  aspects o f  a phys ic ian 's  practice.  

A phys ic ia n 's  p rofess iona l  d iscretion as to the d i agnoses, scope of care ,  o r  treatment should not be l im ited or 

i nfl u e n ced by non-c l i n ica l  cons iderations of telemed ic i ne  technologies, a n d  physic ian  rem uneration or treatment 

reco m m e ndat ions shou ld  not be mater ia l ly based on the de l ivery of patient-desi red outcomes ( i .e .  a prescri ption 

o r  refe r ra l )  o r  the uti l i zation of telemed ic ine  tech n ologies . 
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F E D E R AT I O N  O F  
STAT E M E D I CA L  B O A R D S  

January 8,  20 1 9  

Senator Judy Lee, Chairwoman 
Human Serv ices Comm ittee 
North Dakota State Senate 
600 East Boulevard A venue 
B ismarck, ND 5 8 5 0 5  

Dear Chairwoman Lee and Members o f  the Committee,  

J::i I 
5 � ;;; 0 9 j 
3 - � s- - ) 7  

O n  behalf o f  the Federation of State Medical Boards (F SMB), I would l ike to take this  opportunity 
to comment on Senate B i l l  2094 . The FSMB urges the Committee to support this  legis lation. 

The F S MB is  a national ,  non-profit organization whose members inc lude the 70 state medical and 
ostebpathic l icensing and discipl inary boards of the United States and its territories, and the District 
of Columbia,  including the North Dakota Board of Medicine.  The F S MB serves as a col lective 
vo ice for state medical boards with the goal of improving and advancing the nation ' s  state med ical 
regulatory system . 

The F S MB prov ides a variety of services to support state medical boards in carrying out the ir  
statutory responsibi l ities to  protect the public,  including developing model po l icies and identifying 
"best p ractices" for states .  As such, the FSMB is wel l  positioned to comment on Senate Bi ll  2094 . 

In 20 1 4 , the F SMB ' s  House of Delegates unan imously approved the Model Policy for the 
Appropriate Use of Telemedicine Technologies in the Practice of Medicine. This policy was 
developed by a workgroup comprised of members and senior staff of state medical boards, 
representatives from the telemedicine provider community and legal experts . A draft was 
d istributed to F SMB member boards and other stakeholders for comment prior to its adoption . 
The Model Policy i s  therefore a consensus document prov iding guidance to state medical boards 
for regulating the use of telemedicine technologies in the practice of medicine and educating 
l icensees as to the appropriate standards of care in the del ivery of medical serv ices directly to 
patients v i a  telemedic ine technologies .  

Senate B il l  2094 reflects the standards adopted i n  the Model Policy, specifically i n  the fol lowing 
areas : 

• The Model Policy defines telemedicine as , "the practice of medicine using electronic 
communications, i nformation technology or other means between a l icensee in  one 
location, and a patient in another location with or  without an intervening healthcare 
provider. General ly, telemedic ine is not an audio-only,  telephone conversation, e­
mail/instant messaging conversation, or fax. It typical ly involves the application of 



secure videoconferencing or store and forward techno logy to prov ide or  support 
healthcare de l ivery by repl icating the interaction of a traditiona l ,  encounter in  person 
between a provider and a patient." Both Section 2 (§43 - 1 7-0 1 (5))  and Section 3 (§43-l 7-02 . 3 (3)(a)) of SB 2094 meet the guide l ines estab l i shed with in the Model Policy. 

• The Model Policy states,  "the [physician-patient] relationship i s  c learly establ ished 
when the phys ician agrees to undertake d iagnosis and treatment of the patient, and the 
patient agrees to be treated, whether or not there has been an encounter in person 
between the phys ician (or other appropriately  superv ised health care practitioner) and 
patient ."  It continues to state that "a physic ian is discouraged from rendering medical 
advice and/or care using telemedicine techno logies without ( 1 )  fu l l y  verifying and 
authenticating the location and, to the extent poss ible,  ident ifying the requesting 
patient; (2) disc los ing and val idating the prov ider ' s  identity and appl icable 
credential (s) ; and (3 ) obtaining appropriate consents from requesting patients after 
disclosures regarding the del ivery models and treatment methods or l i m itations, 
including any special informed consents regarding the use of te lemedicine 
technologies .  An appropriate physician-patient relationship has not been establ i shed 
when the identity of the phys ician may be unknown to the patient ."  SB 2094, 
specifical l y  Section 4 (§4 3 - 1 7-44(2)), adheres to F S MB ' s  Model Policy. 

• The Model Policy states,  "prescrib ing medications, in-person or  v ia  te lemedicine, is at 
the professional d iscretion of the physician .  The ind ication, appropriateness,  and safety 
considerations for each telemedic ine v is it prescription must be evaluated by the 
physic ian in accordance w ith current standards of practice and consequently carry the 
same professional accountab i l ity as prescriptions de l ivered during an encounter in 
person . "  Section 5 (§43 - 1 7-45) of SB 2094 meets the guide l ines adopted with i n  the 
Model Policy. 

For the aforementioned reasons, the FSMB bel ieves that Senate B i l l  2094 wi l l reduce regulatory 
barr iers to widespread appropriate adoption of telemedicine technologies for del ivering care while 
protecting the publ ic ' s  health and safety . 

Again, I thank you for the opportunity to comment on Senate B i l l  2094 and urge you to support 
th is legis lation. 

S incerely,  

Humayun J .  Chaudhry, DO, MACP 
President and Chief Executive Officer 

cc : Members of the North Dakota Senate Human Services Committee 
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Seve re Weathe r  An nou nce m e nts (3) 
Letter: Lack of broadband access? Not in N.D. 
By David C rothers on Apr 28,  201 8 at 8 :31  a . m .  

By David C rothe rs 

T h i s  month , the Foru m Com m u n icat ions Co.  pub l ication Agweek w rote that "39 percent of 

R u ral  Amer icans lack access to R u ral  B roadband . "  That is debatab le and subject to 

i nterpretat ion o n  a nationwide basis but is w i ld ly inaccu rate i n  N o rth Dakota . 

N o rth Dakota q u ite possib ly has the most 

"connected "  ru ral broadband i nfrastructure and 

3 (o  
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3 - ;;z. resi dents of any state i n  the country .  As you 

wi l l  recal l ,  it was just a month ago (Marc h  2 1 ) 

Gov.  Doug B u rgum annou nced that North 
-

Dakota wou ld be the f i rst state i n  the nation to 

con nect eve ry school-elementary ,  m idd le ,  Pass P raxis ,  G u a ra nteed . 

h i g h  schoo l  and institution of h i g h e r  education-with G ig (�g�QAQ��&/�'ilR1f;�:�:Pexam - or your money back. 

Page� 

G igabit service , it is ofte n said , is about 1 00 ti mes faste r than most homes i n  the U n ited 

States have today . The Federal Com m u n ications Commission defi nes "broadband " as 

bei ng 25 megabits downstream and th re e  megabits u pstream . G ig abit is 1 , 000 megabits 

downstream , or  40 t imes faste r than the U . S .  G overn ment's own def i n it ion of b roadban d . 

North Dakota's te lecom coope rat ives and smal l  com m e rcial  com panies offe r g igab it 

service i n  288 com m u n it ies today . 

That tremendous feat is  on ly possib le  because of the existin g  broadband i nf rastructu re 

and a b i l l ion-dol lar i nvestm ent by te leco m m u n i cations coope ratives and othe r  

independe nt and local ly- owned te lecom providers .  Those 1 8  com panies se rve 9 6  percent 

of N o rth Dakota's geographic te rritory and employ ove r 1 ,000 men and wom e n . That local 

own e rsh ip  i s  c rit ical . The decisions on where to invest and how much a re made around 

board room tables i n  Carr i ngton and Park Rive r and Haze n instead of somewhere else i n  

the nati on b y  someone who has neve r v is ited North Dakota, much less appreciates the 

i m portance of a state of the art b roadband network for ru ral residents . The do l lars earned 

in �'1o rth Dakota are re invested in  the broadband infrastructu re and the customers they 

serve . No one unde rstands the c rit ical need for affordable access to h i gh-speed I nternet 

for the i r  ed ucational , econom i c ,  medical  and ente rtai nment opportu n it ies m o re than rural  

res idents . 

Those North Dakota-based telecom com panies p rovid ing broad band i n  the h i g h est-cost , 

lowest- density areas of the state don't  j u st take that f iber-based infrastructu re to schools  

or the most p rofitable customers o r  the edge of  town . They are com m itted to ensuring  that 

• 

• 

al l  residents of the state have access to i t . It is  as i m portant for a rancher  to be able to buy • 
th rough o n l i n e  auctions as it is for a home health care n u rse to be able to send images to 

a big c ity physician from a patient 's home or students connect with on l ine  e d ucational  for  

3 7  
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v ideo i n st ruct ion . Loca l ly- own ed b roadband p rov i d e rs recog n ize that and d e s i g n  a • n etwo rk to m ake s u re they a re n ot fo rgotte n .  

Pass P rax is ,  
G uaranteed . 

U se o u ;· C ore P i u s  o n l i n e  
p r e p  p ro g ra m  a n d  pass  
the  Pra >< i s  exa rn - o r  your  
rno n 9y back .  

David C rothe rs ,  of  Mandan , is  executive vice p res ident  of  the No rth Dakota Assoc i at ion  of 

Tel ecom m u n icatio n s  Coope rative s .  

S P O N S O R E D  CONTENT 

Strong As A Country Song. Cool As A 
Rock Jam. See The All-New Si lverado. 
By Chevrolet 
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I nte r ne t  Access i n  N o r t h  Dakota :  S tats & F igures 

I NT E RN ET S E RVI C E  I N  N O RT H  DAKOTA 

I N T E RN ET AC C E SS I N  N O RT H  DAKOTA 

A R E  Y O U  A J O U R N A L I ST O R  RES EARC H E R  W R IT I N G  

A B O U T  T H I S  TO P I C? 

S e n d  u s  a q u esti o n  a n d  we ' l l  c o n n ect you with a 

b ro a d b a n d  m a rket expert who c a n  a n swe r yo u r  q u est i o n  

a n d provi d e  a u n i q u e  p u l l q u ote . 

C O V E RAG E BY C O U NTY 

------·-----.. -------,---.. I ' 
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31 .7 
S T A T E -W I D E  S t::> E E D  

B ROAD BAN D S P E E D S  

Page q of 5 

. .. 

1 7th 
!' i! O S T  

C 0 1\Ji'.JE C T  E D S lAr t 

of N o rth Da kota n s  have a ccess to wired broa d b a n d  2 5 m bps o r  

faster .  

of N o rth D a kota n s  h ave a ccess to broa d b a n d  1 OOm b p s  o r  

fa ster .  

o f  N o rt h  D a kota n s  h a v e  a ccess t o  1 giga b it broa d b a n d .  

W I RE D  COVERAG E 

97 it0°/o 
41 . 8°/o 

of N o rth D a kota ns have a ccess to wi re l i n e  s e rv i c e .  

o f  N o rth Da kota ns h a v e  a ccess t o  fi!J ·2 1  -: 1 p i: i c  s e rvi c e .  

'-/ 0  
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; ; o f  N o rt h  D a kota n s  h ave a c c e s s  t o  s e rvi c e .  

i .' 

·· ·/ .t  ... ·. of N o rth  D a kota n s  have a c cess  to s e rv i c e .  

W I R E L E S S  C O V E RAG E 

of N o rt h  D a kota n s  have a cc e s s  to ' s e rv i c e .  

o f  N o rth D a kota n s  h a v e  a cc e s s  to ' s e rv i c e .  

LARG E ST C O M P E T I N G  P RO V I D E RS I N  N O RT H  DAKOTA 

1 . -� ,_·_ . ' "� 

T O P  5 FAST EST C I T I E S  I N  

N O RT H  DAKOTA 

Avg. 

D o w n l o a d  

C ity S p e e d  

1 .  9 3 . 8  M B PS 

8 6 . 8  M B PS 

3 .  / .•. 7 7 . 2  M B PS 

4 .  , __ , · ) i  ::: ·:' - 7 0 . 3  M B PS 

N o .  of 

P rovi d e rs 

8 

P rovi d e rs 

7 

P rovi d e rs 

7 

P rovi d e rs 

7 

P rovi d e rs 

8 

S P E E D S  F O R  M AJ O R  

P RO V I D E RS I N  N O RT H  

DA KOTA 

P rovi d e r  

.• · 
. .  ,i ; 

- . 
; -· Ci (\ ' 1  :-:.-l ; _j ;· · ·i ;  ·:= ��  ;� '. •.) .. �i ::� 

Avg. 

D o w n l o a d  

Speed 

38.3  M B PS 

2 5 . 7  M B PS  

22 .2  M B PS 

1 3 . 8  M B PS 

7 . 1  M B PS 

S i n ce 2 0 1 0 ,  :' ! ·: ; : �: h  D :! i·: < J' <J S Hli0Ii.hi:r?rs! h a s  b e e n  awa rd e d  $ 3 , 664,087 i n  fed e ra l  

g r a nts  fo r 

3 - � �- 1 7 

A n oth e r  $ 1 0,78 1 , 1 57 ,  a ccou nti ng fo r 0 . 3 %  of a l l  fed e r a l  i nfra structure gra nts, wa s 

a w a r d e d  to b ro a d b a n d  i nfra stru ctu re p roj ects i n  N o rth Da kota . 

Lf I 
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7 - t/' S i n ce 20 1 1 ,  access  to a wi red c o n n e cti o n  of at l e a st 1 O m  b p s  h a s  i m p roved fro m 

78 .8% to 9 5 . 2 %  of N o rt h  D a kota n s .  

Q U I C K  STATS 
I n  tota l there  a re 9 2  i nt e r n e t  p rovi d e rs in  N o rt h  Da kota . 

T h e re are 45 ,000 p e o p l e  i n  N o rth D a kota without  access  to a w i re d  c o n n e ct i o n  

c a p a b l e  o f  2 5 m b p s  d o w n l o a d  s p e e d s .  

T h e re a r e  1 7 8,000 peo p l e  i n  N o rt h  Da kota t h a t  h ave a c c e s s  to o n l y  o n e  wi red 

p rovi der,  l eavi ng them no o pt i o n s  to switc h .  

Another  2 1 , 000 p e o p l e  i n  N o rth D a kota d o n 't h ave a ny wi red i nt e r n e t  p rovi d e rs 

ava i l a b l e  w h e r e  t h ey l ive . 

vi�:;/r !) Ui  . . . '. 1 .  • 1 . -

N O RTH DAKOTA C IT I ES  

99 .7% 
'\. 

6 p rovi d e rs 

9 9 . 4% 1 2  p ro v i d ers 

9 9 .3% 8 p rovi d e rs 

1 00 .0% 1 0  p rovi d e rs 

... . -.L - ::: --� 9 9 . 6% 1 6  p rovi d e rs 

: : ' : : . . _ : . 8 0 . 0% 9 p rovi d e rs 

9 1 . 8% 1 3  p rovi d e rs 

9 9 .0% 9 p ro v i d e rs 

9 1 .7% .. - -i- - --' � -
9 p rovi d e rs 

i\/] i !I C> l: 9 6 . 5% 8 p rovi d e rs 

• 

• 
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In te rnet  Access i n  North Dako ta :  S tats & f igures 
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., ____________ j 

9 8 . 6% 

1 00 . 0% 

9 9 . 1 %  

8 2 . 6% 

9 9 . 2 %  

94 .9% 

·�� CJ ? Y  L l i\i t< T C) C L l  P S  CJ A R D  

h t c p s  : /  / b ( o ::i ci b ci n ci n o\N . co i:1 / :\J o r t '.1 - D ci k c,.  t �1 

i i\I O ( t h  D a k:J i: a  

. . 

., 

7 p rovi d e rs 

8 p rov i d e rs 

1 1  p rovi d e rs 

1 0 p rovi d e rs 

Page �of S -:#--/ 
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1 4  p rovi d e rs 

8 p rovi d e rs 
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11 To h o ve o Un ited States of 

America, we must  h ove 

o connectecl A m erica. 

"Access to a h igh -speed 

conn ection wi l l  fu ndamenta l ly 

change t h e  way we l ive, wo,-11. 

a n d  do busin ess. 

'V\ / e a re fort u n ate to l ive i n  a c o u n try that  has  a lways be l ieve d that  

. 
\ I to h ave a U n ited States of America.  we m u st h ave a c o n n ected 

\! America .  Po l icies h ave been a d o p ted to j o i n  rural and urban 

a reas together  t l i rough tele p h o n e. e lectr i c i ty  a n d  i n terstate l1 igl1way 

syste m s .  That tra d i t i o n  c o n t i n u e s  today i n  a 2 1 st century context, with 

t h e  deployment of h igh-speed b roa d b a n d  Internet. 

S u bsta n t i a l  i nvestm e n ts h ave been m a d e  d u ri n g  tl1e past five yea rs to 

b u i ld out N o rtl1 Da kota's b ro a d b a n d  n etwork. The U S DA Rural Uti l it ies  

S ervice , w ith  o u r  partners. h a s  pos i t ioned North Dakota as the lead ing 

state i n  coverage. s p e e d s  and fi ber-to - t h e - h o m e  access.  Th is  c u t t i n g  

e dge n etwork doesn ' t  h a p p e n  a l o n e; i t  ta�es a team of partners. As 

featured i n  this report. t 11e vision and leaders h i p  of  the N o rth  Da kota 

Te leco m m u n icatio n s  providers has prepa red the state well for a 
prosperous futu re. 

Access to a h i gh-speed c o n n ect ion w i l l  fu n d a m e n ta l ly  c h a nge the w ay 

we l ive. work. a n d  do b u s i n ess.  I t  o p e n s  up o p portu n it ies to telewo rk 

o r  start a b u s i n ess. Our fa rmers a n d  ranchers h ave access to real-t ime 

market i nfo rmation . D i stance  learni ng offers students Jccess to m o re 

c lasses a n d  the c h a n c e  to o btain a d egree from h o m e .  The h igh-speed 

c o n n ectio n  a lso o p e n s  t h e  d o o r  to tele rn e d i c i n e  opportun it ies tli at 

n ever existed before.  Of cou rse. there are a lso  t i le s o c i a l  benefi ts­

stay i ng c o n n ected to t 11 e i r  fr i e n d s  and loved o n es. 

Please e nj oy tl1 i s  N o rtl1 D a kota B ro a d b a n d  Repo rt, w h i c l1 l1 igh l ights t ile 

s u bsta nt ia l  work  already d o n e  and t h e  work left to do.  Once again, N o rth 

Dakota is  le a d i ng the way. 

jasper Schneider 
Acting Administrator 
U S DA R u ra l  Ut i l i t ies  Service 

• • :ti/ 513 ;;; o9f 
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B ro a d ba n d  i n vest m e nts i n  N ort h Da kota 
Broad b a n d  i s  t h e  i n frastructure o f  t h e  21st  centu ry. Since 2009, U S DA h a s  invested m o re t h a n  $330 m i l l i o n  
i n N o rt h  D a kota teleco m m u n icat ions an d b foa d ba n d  p rojects, of tl1 at tota l i n vest m e n t. m o ,.e r h a n  $56 
m i l l i o n  was gra n te d a n d  $28 1  m i l l i o n  was l o a n e d  to loca l  N o rth D a kota I n te rn e t  s e r v i c e  p rov i d e r"s to h e l p  

b u i l d o u t  a n d  p rovi d e  bette r service to t l1 e i r  c u s t o m e rs. T h e s e  investments p rov i d e econ o m i c  deve l o p m e nt.  

educat i o n a l, h e a lth care. social  and p u bl ic  safety benefits to i m prove the q u a l i ty of l i fe fo,· N o rt h  Da kota n s  

U S DA 
Te leco m m u n i cat i o n  
P rogra ms  

s -1 m , 0 8 3 1 6 67 
Tele co m m u n icat ions � 
I n frastructu re 
Loan Progra m *  

S i, 5 8' ) 9'  7 0  c, -r 1 -- ; 1 U 0  

B rn a d b a n d  I n itiatives 
Grant P rogram 

$6 8 , 8 97, 9 67 
Farm B i l l  B ro a d b a n d  L o a n s " •  

s 1 0 ,5 0 6 , 3 9 9  
c� Co m m u n ity C o n n e c t  G r a n t s •· * -

B roa d b a n d  I n it iat ives 
L o a n  Progra m •·•*"' 

• l lH! h�l..:c.::·r�a1 1 1 1 1 1 i �:.:i l 1 l111-:; J r 1 1 :�1sl! u d u 1 o:0  l •><i11 i'f•l�fJ r r t  Ht:!k�!'- k=n��-•.c 1 m  l1 1 r � ( l  anti  i! '. ; Jf , 1 : ! ! l' 1? c l  1(1:1 1 1 ::  h •  q u ;;t l i f, c'.: l•r::,; 1 1 11�1 t 1 0 1 1 ;,  · , u  1 ·-
·
;. 

purpC•!>? of f rna nc 1 : �� the i'11proveme11t, f1:1:pa 1 1 s 1 : n. co11 �tn1c'. 1\'..n, a(:u is i t 10 11. JnCI Clpe r; c ion of tt> l�pllone l i n � s .  fa: i l i t i:$ ,  u ·  :.;vn•rn .' i �� 
ft 1fn i s h  ;nd improv·e cele(C1::-:mu11 i(at 1 :: n s  suvice : n  ru ra l areas. 

u The Farm B i t l  Br:adbam1 Progr::im is  drsignt>d 10 PfOvide loa ns for funding, �n a i:Hhnology-neuHa! ba�is. fN the wsts or con�t r u c : i c -· .  

irr.provemt-nt,  a n d  ::i c q v isitio� c·f fa cil it;es a n d  i' q 1.1 k::ment t o  p�ovi\1t> b�o3dband servii'f: -.o e l igib�� r :. r J :  W":niunit i<>�. 

.... Thi� (Ctl1! 1�� 1 1 11 ity (\lllnf'(.I pro�r:;m sr-rves rnr.?tl :ommunities where> L1fCl::!cJband '>NViCC! is tease bko :y ti) br: .':l\•i11lal1it>, Lwr •:<i n  111.:i l...0 -: 
tri!ffl?nd:us differenc.i in t i1e qi..:a l i ty of l i fe for citi;ens. The projfl(ts funded by U•<'Si' grants w1; t  ct: lp rura l  r01si 11i'n l 5  t�p i 1Ho ;. t it;? .: n ;.:- r  

·
"VL 1S  

j'.J\• le 11ti<.1! 1}f l 1H.: l 1 l l �rne1 .  
- · ·  · Ttu l' 8 ro .10 d O IH'd , . , ; ti a t i V <f 'S  Pro�ra m 1 =- 1 P) w • t  • s : :s !: l ; sh • d  "' • tt s µ on s• to 1 h oe Am • ri (,'\ n l'l ll � Ov• H y l'l • ' d  R. p ; ,,..,,. 5 ! •" • •ll A<::t c. f  ::oo.,,, l i:. ec"'"� ' i ALIJ. Hie rrim3rv go:i! af the Recov?ry Act W3S CJ providi? 3 fiscal IJCr:'5t to lllf' nation .:wring che ?::onomir u1::s . PrOYiding 3Cc�s r·:·· 
L1rnadc·anC1 suvi :rs  wit; i:icr;ase ec:::nomic deve:-!.:•pmcm a�d improv01 !he qual i ty oi lifa fot al! Arnerica"$. B ! IJ  fu1vJing f(•f IUJllS, �h1 1l l!i . .  J.-1 ':: 
loan/�r.inc \·ombin31 1�n,; wil l  h e l p  a�drf$S the c h 3 1 ! � ·�ge of rarJ idly  expanding the ::i G : ; ;  and q u a lHy or bf03dbJnd ��tvic"'� " � 1 0 .; �  n11·::11 
America an:. niri!ting !lie objenii·01s of ciie R01(overy A(t. 



1 I OCN's h igh-speed n e t wor/1 
e n a b les busin esses to compete 
o n  a worldwicle stage as data 

travels across North Dakota or 

around  the world. 

" DCN provides network 

connectivity to No rth Oa/10ta's 
most critical ins titu tions. 

• 

D 
a kota Carr ier  N etwork's fi b e r  opt i� n etwo r k  p ro m otes b u s i n e ss 

o p portu n i t i e s .  Da kota Carr ier  N etwo:rk  ( D C N )  a n d  its 1 5  i n d e p e n d e n t  

rura l  te le p h o n e  c o m p a n i e s  a ,.e co 1J, m i tted to s e r v i n g  t i l e  c i t izens 

of  N o rth  D a �ota-it's t h e  reason we h ave �o \ l ect ively i n vested m o re than 

$100 mil l ion p e r  year i n  fiber  i n frastructu r e  fo r  t h e  last  decade .  Tll i s  

$1 .3 b i l l i o n  investment to p u t  40.000 m i l e� of fi b e r  optics i n  t h e  gro u n d  

exte n d s  u ltra-high-speed broad b a n d  cap?b i l it ies t o  every c o rn e r  of t h e  

state. DCN's 11 igl1 -speed n etwork e n a b l e �  b u s i n esses t o  compete on a 

worldwide stage as data travels across N oift l1 D :i kota or around the world.  

i 
The State of N o rth Da kota recogn izes  t 1 1 i sj i n vestment  in techno logy a n d  

dep loys D C N ' s  n e twork to b r i n g  g igab i�-capable  broad b a n d  services 

to 300• locat i o n s  a c ross the state i n c (u d i n g  state agenci es, h i g h e r  

e d u cat ion  i n st i tut ions, a n d  K- 12  s c h o o l  d ibrr icts .  
! 

DC N ' s  fi be r  o pt ic  n etwork is s u p p o rted 24 ro u r s  a d ay, seven days a week 

by i n d u stry-cert i fi e d ,  h i g h ly s k i l l e d  teci/ n i c i a n s  in a state-of-the-art  

N etwork Operat i o n s  Center  i n  B i s m a rck.  !DCN"s  carr ie r-gra d e - h a rd e n e d  

fac i l i ty  is  e n g i n e e r e d  to m e e t  a n d  exce�d h igl1  ava i l a b i l ity sta n d a rds .  

Th i s  is  cruc ia l  s ince D C N  prov i d e s  networ� c o n n ectiv ity to N o rth Dakota's 

most  c ri t i ca l  i n st i t u t i o n s, i n c l u d i n g  l 1 e� l th  care.  p u b l i c  safety, state 

gove rn m ent, schools ,  and fi n a n c i a l  orga n izat ions among ot11ers relying 

o n  broa d b a n d  service to p e rfo r m  tl1 e i r  d� i l y  b u s i n ess act iv i t ies .  

D C N  and its  m e m b e r  c o m p a n i e s  wi l l  co[lt i n u e  to i nvest. upgrade and 

p rovide world-class bro a d b a n d  serv ice t, N o rt11 D a kota c o n s u m ers. 

Seth Arndorfer 
Chief Executive Officer 
D a kota C a rri e r  N etwo rk ( D C N ) 

I 
I 

I I i 
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... , ...... - h e  18 i n d e p e n d e n t  te leco m m u n icat ions  c o m p a n i e s  in North l Da kota have long d e m o n strated a c o m m it m e n t  to meet ing t h e  

! evo lv ing neet ls  of t h e i r  m e m bers a n d  customers .  In t h e  past, t h e  

tel ecom cooperatives a n d  s m a l l  commerc ia l  c o m p a n i e s  satisfi e d  a l l  of  

t h e i r  c o n s u m ers' n e e d s  by providi n g  q u a l i ty. a ffo rdable  phone serv ice .  

Those days have long passed-tod ay's rura l  c u sto mer  req u i res a n  a rray  

of s o p h i st icated offer i ngs to access the e n terta i n m e n t, e d u catio n a l  and  

eco n o m i c  opport u n i t i e s  ot/1 e r s  i n  the world enjoy. 

The c h a l lenge is h uge-co o p e rat ive a n d  s m a l l  c o m m e rc i a l  m e m bers 

se rve 96 percent of the state's geogra p h i c  terr itory- a n d  the i nvestment 

is  s u bsta n t i a l .  Yet  there are n o  a l ternat ives to U1 i s  i nvest m e n t: i n  t h e  pa st, 

te lecorn c o m p a n i e s  offered a m e n u  of services from w h i c h  customers 

cou ld  p i c k  a n d  c l 10ose.  To d ay. t l lat  s a m e  c o n s u m e r  dete r m i n e s  t h e  

services t h ey want a n d  how m u cl1 t l l e y  are w i l l i n g  to s p e n d  for speed ,  

capac ity and content .  

N o rtl1 Dakota  i n d e p e n d e n t  te lecorn companies  have respo n d e d  

aggressive ly, i n  many c a s e s  with the  ass istance of U S DA R u ra l  

Deve l o p m e n t  offices. E a c h  company i n  the  state is  c o m m i tted to 

b l1 i l d i n g  out fi b e r-to-th e - h o m e  in the s l 1ortest t i m e  poss i b le. Several 

telcos have a 100% fi be r  network and more wil l  be added each year 

u nt i l-we pred ict-every rural N orth Da kotan wil l  llave access to g igabit  

speed by 2019 .  

To d ay, o u r  c u s to m e r s  ! 1 0 l d  on l ine  l ivestock a u ct ions ,  watch  movies, 

participme i n  classes at  top u n ivers i t ies  c:ind send vast amounts of  

research data across Ot l f  n etworks.  We d o n ·t know how they w i l l  use  our  

network i n  t h e  fut u re. b u t  we are c o m m itted to b u i l d i n g  t h e  i n frastrueture 

t liat a l lows t ilern to meet  their  n e e d s. 

David Crothers 
Executive Vice President/General Manager  
North Dakota Assoc iat ion of Te lecommun icat ions Cooperatives (N DATC) 

It To day's rura l  Cl /Starner req wres c: n 
array of sophis ticated offerings 

t o  o ccess t / 1e e 1 1 te rtcu u m e n t. 
educariona i  ancl eco n o m ic 

opporw n ities 0 1h ers in the 
world enjoy 

11 Every rut'ol North Oolwwn wi l l  
hove access to gigabir  speed 
by 2019. 
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y'\ n average in th e  U n ited States. o n l y  5% of h o u s e h o l d s  have fi b e r  I n t e r n et, but  t h e  m a p s  below i l i l l u strate t h e  remarka ble  coveroge of fi be r  in N o rth D a kota.  As th e  coverage m a p  sl1ows. loca l  te lcos ;; § \� provi de fi b e r  lD most  of o u r state's r u ra l  areas.  i n  m a n y  areas offe r i n g  100% coverage. I n  ot l H? i' words, 
i n  t l1ese comm u n it ies 100% of h o m e s  and b u s i n esses are fi ber-ready. The fi b e r  b a c k b o n e  m a p  reve a l s  t 1 1e 
i m m e n s e  n etwor' created by these te lcos. which branches off t h e  Dakota Carr ier  N etwo rk. 

N o rt h  D a kota -
Exc h a nges S e rved by F i b e r  
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Co n n ect i ng  to n at u r e :  
where the song birds sing a n d  the 
data streams 0 Perc h e d  atop 1 6,000 ac re s  of ro l l ing  h i l l s  

a n d  l u s h  wet l a n d s, t h e  v is itors c e n t e r  a t  

t h e  Arrowwood N a t i o n a l  W i l d l ife Refuge 

h o sts  t h o u s a n d s  o f  s c h o o l c h i ldren.  h i kers. 

b i rd watc h e rs and nature e n t h u siasts every year. Wet l a n d  

d i str ict  m a n ager S t a c y  W h i p p  /1 as t/1 e best  of both 

worlds:  a reward i n g  career  i n  t h e  great o u tdoors and a 

fi b e r  c o n n ect ion  to /1 e l p  h e r  t ra c k  s p e c i es. report d a ta 

a n d  p re s e rve n atura l  resources.  " H av ing  a b r o a d b a n d 

c o n n e c t i o n  h a s  b e e n  fa ntast ic," Stacy says, " It 's  e n a b le d  u s  

to  ge t  d ata fro m a w i d e  var iety of places.  Before we J1 o d  to 

s h i p  C Ds, a n d  now they  can d ro p  it  rigl1t onto o u r  server.­

T h e  c o n n ect ion Arrowwoo d  enjoys a l lows t h e m  to l i n k  

s i ster  stati o n s  w i t h i n  t h e  Refuge gro u n d s w h i l e  c o n n ec t i n g  

b e yo n d  its b o u n d aries.  

I Co n n ect i ng  th ro ugh  e d u c a t i o n :  
head af th e class 

I/ Q The 111 1 s s r o n  of the K-12 El lendale Publ ic  

S c h o o l  r s  to d e v e l o p  a d aptive c 1 t 1 z e n s  for a n  j . ever-c h a ngi ng world by provr d r ng chal l engi ng 

I oppor  t u n r t res  to re ac h or exceed expectatr o n >  

Tec h n o logy r s  fu l ly  r ntegrated r n to tl1 e learn i n g  process. 

II ���� :�\�:�� 1�6�.
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Fa srnac ht, S u per inte n d e n t, says, ·we are very proud of ou r  / tech n o logy i ntegrat i o n  i n  o u r sc h ool . . .  O u r  da i ly l i fe i s  fi l led 

1 w i th  t l1e I n t e rn e t  a n d  tecl1 n o logy j u st as m u c h  as Ca l ifo rn ia 

or N e w  York. a n d  we have better access." Even though the  

median  l1 o u s e h o l d  income o f t/1 e stu d e n t  populat ion  is  on ly 

$35,500, t h e s e  c h i l d re n  are u s i n g  advanced tec h n o logies to 

fu 11 h e r  t h e i r  e d u c a t i o n .  

Co n n ect i ng  t o  n e w i n d u stry:  
North Dakota's blach gold 9 E n d u ro Operat i n g, L L C  is  an  o i l  a n d  g a s  

exploration a n d  acqu is it ion /exploitat ion 

company near  t h e  town of  Newburg, 

p o p u lat ion 100 .  Their  previous T1 connect ions 

were cost ing  the company thousands of d o l lars per m o ntl1 

and p rovi d i n g m i n i m a l  speeds. To conduct  th e i r  day-to­

day operat ions more effic ient ly  and mainta in  con stant 

commun ication with their h e a d q u a 11ers i n  Fo rt Wo rth, they 

u pgra ded to fi b e r. "Our ent i re operat ion i s  d ra matical ly 

faster." said Rob Bra u n .  D i rector o f  l n forrnat ion Tec h n o logy. 

·we recently ra n speed tests a n d  are showing speeds of 

up to 300 Mbps - sometl1 ing  we'd n ever seen pr ior  to fi b e r, 

nor  would we have ever been ab le  to get." B r a u n  attri b u tes  

_ run n i n g successful o ff  s ite backups to  fi b e r. 

Co n n e ct i n g  "to g r o vv :  
harvesting th e fruits affrber 

�I 56 � o 9f 
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e Wa d e  H o h e rtz's c o m p a n y  i n  Mott  sw. i tc ti e d  
fro m c o p p e r  cab le  to fi b e r  o p t i c s  i n  ) l r n e  
2010 .  Prev io u s l �1, with a satel l i te  I n ternet  
c o n n ect ion ,  t i le  company  exp e n e m:etl 

service d i s r u p t i o n s  on ra i n y  or c l o u d y  days d u e  to weu.th e i" · 
related O l1tages. As a crop i n s u r a n c e  a dj u ster. Wade's w o f k  

d e p e n d s  o n  a re l iab le  Internet c o n n ec t i o n .  "We h ave n o r  
l 1ad o n e  o u tage s i n c e  fi be r  was i n sta l led .  Al l  m y  work i s  o n  
t h e  I n ternet L1 p load ing a n d  dow n l o a d i n g  c l a i m s. S e n d i n g  
fi les was so frustrat i n g, b e c a u s e  I w o u l d  tfy fo r  t1 o u rs a n d  
h o u rs t o  s e n d  my fi les. My c o m p a n y  offers m a n y  o n l i 1 1 e  

t ra i n i n g  c lasses. b u t  befo re fi b e r  i t  wo u l d t a k e  foreve r t o  
p a rt ic i pate. Having fiber  has  c h a nged m y  l i fe ,  a n u  I love i t • "  

C o n n ec t i ng  fro m the h o m e ·  
international businesswoman and local mom ({) N o rt h  D a kota i s  th e  m a i n  s u n flowe(·grow i n g  

region for Tec h n o logy Crops I n t e rn a t i o n a l . 

a s u p p l y  c h a i n  m a n a g e m e n t  fi r m  fo r t ile 
global d istr ibut ion o f  seed  o i l . As Gen e r.,?! !  

M a n ager o f  til e N o rtl1 Amer ican D iv is ion ,  Sara A n c.l ersor 1 ' s  

job occas ional ly  ta kes Il e r  to S o u tl1 Am e r i c a. Eu rope,  A s i J  

a n d Africa.  However, most o f  h e r  work i s  do n e i n  !l e i" ll o m 2  
i n  Carr i n gto n  over a fi b e r  c o n n e c t i o n .  " F i be r  o p t i ( S  a l l o w  

m e  to be o n  t h e  p h o n e  with S o u t h  Afr ica  or  Sco t l i:i r i cl 0 1  
P r i n c e  Edward l s / a n d-ttie tec h n o logy a l lows you to oe 
a n ywhere .- Sara says.  For tll i s  mother  o f  two, t il e  U l ) 1 { ! t�, 
to teleco m m ute is an i d e a l  s o l u t i o n  fo r s tay in g c o n n ec t e d  

both to her  work c l i e nts a n d  h e r  m ost i m portam c l i ents :  

her  fa m i l y  . 

• 



Co n n e ct i ng  fo r o u r  l i ve s :  
mixing office a n d  h o m e  to mahe things worh • M a ry J o  W ic ks, a n u rse pract itio n e r at the 

women's  c l i n i c  of St Joseph's  h o s p ital ,  was 

t h r i l le d to get fiber insta l led i n  her R ich ardton 

home.  Before t h e  fiber i nsta l lat io n , Mary Jo  

w o u l d  stay !ate  at the c l i n i c  to fi n i s h  paperwork because 

she h a d  n o rel ia b le I n ternet a t  h e r  h o m e  to comp lete the 

d a y's p a p e rw o rk. Leavi n g  t h e  c l i n i c arou n d  a p.m.  each 

eve n i n g, M a ry J o  w o u l d  miss  d inner  with  I ler  h u s b a n d  and 

k i d s .  With fi b e r-to-the-ho me, s h e  e njoys a fa m i ly m e a l, 

s p e n d s  t h e  eve n i n g  with lie r h u s b a n d  a n d  c l1 i l d re n  a n d 

t h e n  takes care o f pa p e rwo rk after th e k i d s  a re asleep.  

"F iber has i m p roved our q u a l ity of  l i fe 100%!" 

Co n n e ct i ng  rn fa m i ly 
from Brazil, with love 0 U ltimately, t l1e Internet is about co n n ect i ng 

n o t  o n ly o u r  bL rs in esses. but  o u r  l ives 

a s  well .  Wl1 e n  Soraia H e n s o n  moved to 

Carr ington.  N o rth Dakota from Brazi l, s h e  left 

b e h i n d  a t11rge c i rc le of fa m i l y  a n d  fr ien d s, n o t  to m e nt io n 

t l1 e trop ica l weathe r. Ad j u st i ng to t h e  wi nters, t h o ugh,  h as 

been easy c o m pared to l ife without  h e r  soc i a l  n etwork. 

But to d ay, Soraia sees her frie n d s  and fa m i ly d a i ly u si ng a 
webca m  over a fi b e r  c o n n ect ion .  S i le even o rga n ize s  video 

char  roo ms, A i led with fa m i l i a r  faces, a l l ga bb i ng togerher  

i n  Po rtu gu es e ! " I t 's  t h e  best t h i n g t l 1at's  ever h a ppe n e d i n  

o u r l i fe," Sora ia  says ,  "b ec a us e i t 's easy a n d  yo u c a n  see 

j u st l i ke  you'fe i n  t h e  next roo m ." 

C o n n e ct i n g  e c o nHn e rc e :  
business th at heeps on truchin ' 0 Rea!Truck.com is an ont ine retailer in  Jamestown, 

for aftermarket truck accessories. on a mission 

to make lives and veh icles better. Along with l1 i s  

crew. o w n e r  Scott B i ntz str ives t o  k e e p  t11e 

workplace fu n a n d exc i ti ng, w h i l e p ract ic i ng tlie s ix gu i d in g 

pr in c i p les of t h e  b u s i n es s: de l ive r mo re, tra n spa ren cy 
ro cks, i m p rove , take r is ks. i n c l u d e  fun.  a n d  be h u m ble.  H i g h ­

speed b roa d ba n d a n d  p h o n e  service a l lows RealTruck.com 

to keep u p  w i th  t 11e l1 igh d e m a n d  of t l 1e  i n d ustry. As C h i e f  

P e o p l e  O fficer  L u c y  G e i g l e  says, "Tec h n o logy is  cr it ical  to 

t h e  s u ccess of our eco m m e rce c o m p a n y. It  i s  i m p o rtant to 

have re l iable  and d e p e n d a b l e  c utti ng -edge I nternet a n d  

te lephone  services. We v a l u e  11 aving a p a r t n e r  we know 

a n d  tru st." 

Absaraka Te l e p h o n e  Co m pany, Absa ra k,, 

B E K  Com m u n i c at ion s Coo pe rat i ve, Stee le 

C o n s o l i d ated Te lecom, D i c ki n so n  

Da kota Centra l  Te lecom 111 un ic;1ti o n s, Carr ington 

ORN,  E l l e n d a l e  

I CTC, N o m e  

M i dstate Te l e p h o n e  Co m pa ny, Sta n l ey 

M LGC, E n d e r l i n  

N C C ,  R a y  

N DTC, D e v i l s  Lake 

N e m ont, W i l l i ston 

Po tur. P21rk R iver  

Re d R ive r Co m m u n icat i o n s. Aberuo m b i e 

RTC, Pa rs l1 a l l  

SRT Co m m u n icat ions, Mi n o t 

U n i ted  Co m m u n icat i o n s & Tu rtle Mo u n ta i n Com m u n i c at i o n s, Langdon 

WRT, Hazen 

US DA 
� 

United States 
Department of 
Agriculture tUVDATC 

www . be kte l .co m 

www.ctcte l .co rn 

www.d a kte l .co m 

www.dr te l . com 

www. i c tc.co m  

www. m i d st.:itete l .cor 1 1  

www . m l gc .c o m  

www . n cc ray.co m 

www.go n cJtc .com 

www. n e 111 0 1 1 t .net  

www. potarco rnm.com 

www. r r t . n e t  

www.rtc.coo p 

www .s r t.co m 

www. u t ma .co m 

www.wes t r iv.co m 

DCN 
Da kota Carrier 
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Co n n e ct i n g  syste rn s :  
Internet thro ugh the pipes 

e B a k ke n li n k  P i p e l i n e  LLC h a s  worked with 

their  p ro v i d e r  to esta b l i s h  fiber c o n n ecti o n s  

a l o n g  t h e i r  p i p e l i n e  systems.  Tl1 i s  c o n n ect ion  

works t h ro ug h  t l 1e  Dakota Carr ier  N etwork, 

w h i c h  c o n n ects Bakke n Li n k  to the world. Darren S n ow. 

V ice  Pres i d e n t  of Bakke n L i n k, s ays, "These c i r c u its tie i n to 

o u r s u p e r v i s o ry c o n t ro l  a n d  d ata a c q u i s i t i o n  system. w h i c h  

provi des oversight o f  o u r p i p e l i n e .  The c i rc u its e n a b le u s 
to run the n 1 o s t  current vers i o n s  of p i p e l i n e  l e a k  d e- t e c t i o n  

softwa re, which a l lows us to see real-t ime data o n  the pi pel ine 

a n d  r u n  trans ient  models to look for leaks i n  real ti me." 

Co n n e ct i n g  fo r  h e a lt h :  
th e h ospital of the fu ture 0 O a k e s  Co m m u n ity H o s p ital  is a 2 i. - H o u r. 

E m e rge n cy Level v Tra u m a  Center. serv ing 

a p p rox i m ately 1i.,ooo people i n  south eastern 

N ortl1 D a kota.  T ile m e d i c a l  s ta ff cons i sts 

o f  prov i d e r s  wl10 ate m u lt i -spec i a l i sts i n  f�·un i ly practice.  

internal m e d i c i n e, c a r d i o logy, s p o rts m e d i c i n e  a n d  

ger iatr ics .  The h o s pita l  u s e s  fi b e r  o p t i c  b roa d b a n d  a n d  

o t h e r  a d v a n c e d  tech n o log ies  to d i ag n ose c o n d i t i o n s  a n d  

p rovi s i o n  services.  O a k e s  Co m m u n ity  H o s p i t a l  was t i l e  fi rst 

N o rt h  Da kota h o s pita l  to ro l l  out a n d  ut i l i ze  e-emergen cy­

w h i c h  a l lows d o ctors to v i d e o  conference with other  

doctors and s p e c i a l ists d i rect ly  i n  t h e  t reatment  room-

• 

Co n n ect i ng  s m a l l  w l a rge :  
b ig  b usin ess i n  a town of  427 e Ba s i n  Serv ice C o m p a n y  J n c . ,  located south 

of West h o p e  (p o p u lat i o n 427) ,  i s  a n  oi l  

fi e l d  serv ice c o m p a n y  provi d i n g  a v a r i ety o f  

serv ices to t h e  o i l  i n d u stry. The  c o m p a n y, 

fo u n d e d  as Ward W i l l iston in t h e  1 9 50s, l1as re m a i n e d  a 

con stant in t h e s m a l l  c o m m u n ity t h ro u g h  t h e  yea rs. B a s i c  

switcl1 ed f r o m  copper  to fi b e r, a l lowing t h e m  to have fa ster 

I n t e rn et speeds t h a n ever, c learer  p t1 o n e  c a l ls. and a new 

way o f  doing b u s i n e s s. Jean  B r a n d t, H u m a n  Resou rces 

A d m i n i st rato r, says, " In t h e  pa st, i t  could take days to 

do bookkeeping .  So m e of our e m p loyees c o u l d  o n l y  do 

certa in  funct io n s  at t h e same t i m e  o r  we'd  have too m a n y  

people on t 1 1 e  syste m a n d  i t  w o u l d n ' t  wor k." Sl1e n o te d t h a t  

t 1 1 o u g l 1  t h i s  company chose to locate tl1 e i r  o f fi c e  n e a r  a 

sm a l l town, they can  sti l l  c o n d u ct b u s i n e s s  l i ke c o m p a n i e s  

i n  maj o r  c it ies .  

'6 I 

• 
Co n n e ct i n g  fo r i 1 v c� l i h o c: d :  
three businesses from one home office 

La u ra S h i p ley l i ves  i n  K i d d e r  Co u n ty, w h e r e  
s h e  a n d  h e r fa m i ly r u n  t l1 ree b u s i n e sses 

fro m  their  l1 o m e :  a fa rm / ra n c h  o p e r : n i o n .  

a n  t:ilect r i c a l  c o n trac t i n g  b u s i n e s s  c' Hetl 
Sl1 i p ley E lectr ic ,  u n d  J s m u l l  p h otogra p hy b u s i n ess  c J l l e d  
S n a p S h ots P h otogra p l1y. G i v e n  l 1 a r s h  w i nters a n d  rn a c! 

c l o s i n gs. be ing  a b l e  to work  fro m 11 o m e  is . .:is L a u (Cl p u t s  i l .  
" a n  aweso m e  b e n e fi t  - w12 rel �, o n  o u r  l 1 i g h  s p � t> d  1 rne1 r 1 C" l  
fo r o u r  l ivel i h oo d . I t  puts  u s  o r i  a levt>l p l.:iy ing  li ti ! cJ  w i t h  
c i t i e s  t h a t  have t i l e  a d va mage of  a d v a n c e d  rec h n o !o gy. We 
have access to everyt h i ng they do a n d we're a b l e  to keep 

u p  with t h e m  a n d  be c o m petit ive!" 

C o n n e c t i n g  to b u i l c! :  
Bobcat spotted in North Dahota 

A giant  a n i m a l  h a s  been spoued i n  G w i n 1 H � 1 · ! 

B u t  d o n't worry, it won't  b i te .  Tl1 i s  a n i m a l  
i s  Bo bc a t Comp.:rny, N o r t h  Dakota 's  t a i- g e s t  

m a n u facturer, with  t lie m o s t  ex.ten � i v e  
com pJct e q u i p m e n t  d i stc i b u ti o n netwoi"k i n  t h e  w a d e! 
Tile tow cost of l iv i ng, a b u n c1.:rn t  c o m m u n ity reso u i" c e s  

a n d  a c c e s s  to a d ed icate d l a b o r  force o f  m o r e  t !1 a n  ·1 . 500 
e m p loyees are i d e 3 l  con d i ti o n s for  B o b c a t ' s  µ ro d u c t i v r 1  
faci l ity i n  Gwi 1 1 1 1e(  t o  t 11r lve.  Tll e i r fi b e r  c o n 1 1 e c t i o r 1  t i 11 b  
th e m t o  o t h e r  c o m p a n y  l o c a t i o n s  a r o u n d  tlw w O •' l d .  
� w e  were o n  copper. a n d  w h e n  we switc l 1ed  to ti lJ e r" t ile 

p ro b le m s  went  aw3y," says To ny B a rke r. M a i nte11.:i 1 1 c e  

M a nager at B o b c a t. 





N O R T H  D A K O T J\ ' S T E C H N O L O C3 l C /-\ L  
P R O \V E S S  
I n formati on  Technol ogy, as  wel l as  tech nology su bsectors, have rap i d ly become 
one of N o rth Dakota's l a rgest i n d u stries and cont i n u e  to b e  a d river for a l l  
sectors o f  the state's economy. In a d d it ion,  IT i s  a maj o r  center for i n novation 
t h at sti m u l ates job g rowth i n  a reas l i ke agricu ltu re, h e a l t h c a re, energy prod u ction 
and a u tonomous systems. Job g rowth in IT has i ncreased by 11% over the past 
d ecade where sta rt-up activit ies have become plent i fu l .  The state's  tech nology 
su bsectors employ approxi mately 22,000 peopl e across 3,000 businesses, 
i ncl u d i ng the nat ion's  secon d - l a rg est Microsoft ca m p u s .  In a d d i tion, IT and  
tech nology contri bute a pproxi mately $3  bi l l ion  per year  to the  state's  G ross 
Domestic P rod u ct with a n n u a l  wages avera g i n g  $62,000 per employee. Over the 
l a st d eca d e, North Dakota has  enj oyed a 27-percent i n crease in tech nolog ica l  
a p p l i cat ions  a n d  i s  projected to  rea l ize 20-30 percent m o re g rowth over  the  

• n ext 1 0  yea rs. Thi s i s  d u e  to s i g n ifi cant c luster d evel opment a n d  growth i n  
a reas s u c h  a s  mobi l i ty (a utonomous systems), computer a n d  cyber sciences, 
and cybersecu ri ty. Also, the state's energy and a g ri c u ltu re i n d u stries have 
become h i g h l y  i nteg rated with North Da kota based tech n o l o g i ca l  fi rms offeri ng 
operati o n a l  effi ciencies v ia sophisticated advan ced m a n u factu ri ng ca pacity. 

C 0 \'-.l T R l B U T 1 r"I (°?1 G R 0 \/V T H F ,L\ C T 0 R S 
N o rth Dakota has  ach i eved and sustained g rowth i n  the  IT sector for several 
rea sons .  In 2018, two new d ata centers were constructed, s i g n i ficant ly expa n d i ng 
stora g e  capac ity. North Da kota is a nat iona l  leader  in b ro a d b a n d  activity with 
a l most $1 b i l l i o n  i n vested in i nfra structu re cou pled with the state l ikely becomi n g  
the fi rst to ach ieve one-g i g a bit con n ectivity for a l l  school d i stri cts. I n  add it ion,  
N o rth Da kota i s  the fi rst state to adopt the Cyber Sci en ces I n it i ative where 
stu d ents wil l  be provi d ed with the tech nolog i c a l  ski l l s  needed to meet futu re 
workforce needs.  With i n  h i g her ed ucation, B ismarck State Col lege teamed u p  
with Pa l o  Alto Networks, a g lobal  cybersecu rity lead er, t o  e d u cate stud ents for 
h i g h  i n - d emand j obs. At both U N O  and N DS U ,  u n d e rg ra d u ate and g radu ate 
p rog ra m s  a re offered with i n  the Resea rch I n st itute for Auton omous Systems a n d  
C o m p u t e r  Sci ences Col lege t o  further mach i n e  l e a rn i n g ,  a rtific ia l  intel l i g ence, 
cybersecu rity and autonomous systems deve l opment.  I n  a d d it ion,  in December 
2018, Governor B u rg u m  a·n nou nced a $30 m i l l i o n  req u est to create the nat ion's  
fi rst Beyo n d  Visua l  Li n e  of S ight  (BVLOS) network i n  the  U n ited States for 
u n ma n n e d  systems. As such,  North Da kota h a s  the prog ressive approach, 
i nfrastru ctu re, ed u cationa l  i nstitutions a n d  workforce req u i rements to lead the 
nation in var ious IT a n d  tech nica l  d isci p l i nes.  •• 
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IT a n d  technolog i c a l l y  ori e nted fi rms have not o n l y  l e d  to j o b  creatio n b u t  have 
s u pported statewi d e  eco n o m i c  d i vers i ficat ion wh i l e  con tr i b u t i n g  to n at i o n a l  a n d  
i nternat i o n a l  I nte l l ectu a l  P rope rty commerc i a l izat i o n .  E m e rg i n g  techn o l og i es 
i n  sectors s u c h  as e n e rg y  prod u ct i o n ,  b iomed i c a l ,  UAS/P reci s i o n  Ag, software 
d evelopment and d efen s e  tech a re b e i n g  d evel oped a n d  c o m mercia l i zed in N orth 
D a kota as a d i rect res u l t  of N o rth D a kota ' s  u n i q u e  cl u sters .  

iVly ri a d  i\/b b i l e  ( iT Deve l o p m e n t) - O n  M a y  1 5 , 201 8, M yri a d  M obi l e 
received $ 7  m i l l i o n  i n  i n d ivi d u a l  fu n d i n g .  Myri a d  M o b i l e  i s  a n  enterpr i se  
software d evel opment compa n y  spec i a l iz i n g  in  a g tech with  a focus on d es i g n ,  
d evelopment a n d  strategy.  T h e  f i r m  c reates custom mobi l e -fi rst softwa re 
a p p l i cat ions a n d  tech no logy p l atforms a n d  h a s  worked on over 600 projects s i n ce 
20 1 1 .  It empl oyees a l most 1 00 people .  

P21det D i g it::i l (rl i1 ;ici !Vl i 1 ! t i1 iY Tech D eve i 1) p ;11 e n t) --· ·  O n  Apri l 26, 2 0 1 8, 
Packet D i g i t a l  received $9 .69 m i l l i o n  in i nd i vi d u a l  fu n d i n g .  Pa cket Dig i ta l  is a 
m a n u factu ri n g  company that  spec ifi c a l l y  m a n u factu res a n d  m a rkets circ u i ts for 
power m a n a g ement in porta b l e  d evices a n d  e m bed d e d  systems.  The company 
works with c u stomers i n  m u l t i p l e  i n d u stri es i n c l u d i n g m e d i c a l  d evice s, consu mer, 
a n d  d efen se.  

Ste ff·'" ·; C:o rpo ( a t i o 1 1 ( E n e rg ;1 Tech )  - - D eve loped a n  E l ectr i c Thermal Storag e  (ETS) 
system that g a i n s  effi ci e n cy by tak i n g  a d va nta g e  of off- p e a k  e l ectric i ty, wh ich  i s  
c h a rg e d  a t  a l ower rate s i n c e  i t  i s  c o n s u m e d  d u ri n g  t i m e s  w h e n  d em a n d  o n  the 
e lectri cal  g ri d  i s  l ow. With Steffes ETS system ' s  a b i l i ty t o  store vast amou nts of 
heat fo r l o n g  peri o d s  of t i m e, c u stomers e nj oy o n - pe a k  p erformance for a n  off­
peak price .  

B :1 k e ;- Boy (.n.chJCHICec! \\!i ci nu r :; cturi n �J  T2C:1) --· Baker  Boy i s  br ing ing wel l - paying 
and h i g h l y  ski l l ed m a n u fa ct u ri n g  jobs to N o rth Da kota th ro u g h  i nnovative 
m a n ufactu ri n g  practi ces d riven by n ew tech n ol o g i es .  P rod u ct ion capac i ty w i l l  
i n crease from 5 ,000 d o n uts per  hour  to 22,000, a d d i n g  a pp roxi mate l y  $ 1 5  m i l l i on 
i n  sa les  p e r  year.  

H a cr i s  Corpo rat i o n  (LJ.l\S 2 nd Preci s i o n  i\g) --- D evel o p e d  aviat ion-gra d e  
network services specifi c a l l y  for UAS operat i o n s  w h i c h  i n c l u d e d  a ris k  a n d  safety 
a ssessm e n t  of UAS d etect- a n d -avoid tech n o l o g y. T h e  UAS BVLOS n etwork wi l l  be 
d eveloped with i n  t h e  G ra n d  F o rks-to-Fargo corr i d o r. T h i s  tech nolog y i s  the proof­
of-con cept for a statewide n etwork. 

\;V H A T ' S 1'- 1 ' '· '  T [ " '\ c /\ , F O R  l .,I_ .\ ·1" I [" r\ ',I · ) T E C H 
N o rth Da kota is maki n g  the req u i s i te  i nvestme n ts i n  i n frastructure, K-1 2 e d u cation 
a n d  i n  its  u n ivers i ty system to provi d e  a so l i d  fou n d at i o n  for i n d ustry to conti n u e  
to g row; w i t h  proj ected i ncreases of 20-30 p e r c e n t  i n  IT  a n d  technica l  posit i ons, 
N orth D a kota wi l l  be posit i o n ed to h a ve t h e  n ecessa ry workforce in place to meet 
d e ma n d .  To fu rther g rowth prospects in IT a n d  e m e rg i n g  tech n olog i es ,  the North 
Dakota Department of Commerce is l e ad i n g  an I P  c o m m erci a l i zation i n i ti ative 
with the B a n k  of N orth Da kota and U n i vers ity System to e n a bl e  job creati on ,  
sp inoffs i nto private i n d u stry a n d  c l u steri n g  of n ew compan i e s  that l evera g e  
research i n  emerg i n g  sectors. Th is  wi l l  be accom p l i sh e d  t h ro u g h  refi n i n g  cu rrent 
I P  commerci a l izat i on efforts with i n  the U n i ve rs ity System a s  wel l  as bri n g i n g  
entrepreneu rs, ventu re cap ita l  f irms,  rese a rc h e rs a n d  i n d u stry together t o  g row 
th is  sector. 
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Bonn ie  Storba kken 

•m· 
nt :  

To: 
S u bject: 

Lynette McDona ld  

S u nd ay, Dece m b e r  30, 20 1 8  8 :0 5 P M  

B o n n i e  Storbakken 

Fw: Board of M e d i c i n e  M eeti ng H i g h l i g hts - November 20 1 8  

F rom:  Da r i n  W i l l a rd se n  <wi l l a rdsend @ hor izonv i rtua l . n et> 
Sent: F r i day, Dece m be r  28 ,  2018 10 :36 PM 
To: Lynette M c Do na ld 
Cc: Tod d  Seve r n a k; J e remy Skra m sted 
Su bject: R E :  Boa rd of Med i c i ne  Meet ing H igh l ights - Nove m ber  2018 

Bo n n i e , 

G re at to h ave t h e  conversat ion with yo u a few we e ks ago a bo ut t h e  l a ngu age perta i n i n g  to t h e  p rescri b i ng of 

o p i o i d s  t h ro u g h  te l e m e d ic i n e  o n ly if d o n e  so a s  a fe d e ra l  Food a n d  D r u g  Ad m i n istrat i o n  a p p roved med icat ion 

a s s i st e d  t reat m e nt fo r o p i o i d  use  d i sord e r .  In  o u r  l i n e  of work in p rovi d i ng te l e m e d i c i n e  to ru ral hosp ita ls  as 

b o a r d  ce rtifi e d  a d m itt i n g  I ntern a l  M e d ic i n e  phys ic i a n s, we do see the a b s o l ute req u i re m e nt for t he  a b i l ity to 

r ite fo r t h e s e  m e d icat i o n s  on t h e  i n p at ient u n it at t h e  t i m e  of a d m i ss ion . 

l e a s e  reco n s i d e r  t h e  word i n g  o n  t h e  cu rrent b i l l  to excl u d e  t h e  p r a ct i ce of i n p at ient  m e d i c i n e  on the 

rest r i ct i o n s  fo r o p i o i d  p rescr ipt ion i n  te lehea lth pat ients a n d  p rovi d e rs .  P l e a s e  l et me know if I ca n c l a rify or  

p rovi d e  any fu rt h e r  i nfo rmat ion  on t h i s  para m o u nt co n ce r n .  

Th a n ks, 

D a r i n  Wi l l a rd se n ,  M D, M BA 

C E O  - H o ri zo n  V i rtu a l  

I nt e rn a l  M e d i c i n e  H o s p ita l i st 

wi l l a rd s e n d @ h o ri z o n v i rtu a l . net c �  
w - {320) 345-5740 

From : Bo n n i e  Sto r b a kken Lyn ette McDo n a l d  

Sent : Tuesd ay,  D e ce m b e r  18, 2018 8 : 59 A M  

T o :  w i l l a rd s e n d @ h o rizo nvi rt u a l . net 

Subj e ct :  Bo a r d  of M e d ic ine  M eeti ng H i gh l i ghts - N ove m be r  2018 

N o rth Da kota Board of Med ic ine N ews Blast : 

Th e B o a rd of M e d ic i n e  h a s  fi led  a n  Age n cy Bi l l o n  Te l e m ed ic i n e  fo r co n s i d e rat ion at t h e  2019 Legis l ative 

Sess io n .  T h e  T e l e m ed ic ine  B i l l  atte m pts to p ut i nto l a w  specif ic l a n gu a ge rega rd i n g  the p ractice of 

�e l e m ed i c i n e  i n  N o rth Da kota . The B o a rd d i sc u ssed t h i s  at t h e i r N ove m be r  m e et i n g  a n d  decided to s u b m it the 

l a n g u age t h at  was p ro pose d  wit h i n  t h e  Ad m i n i st rat ive R u l e s  P rocess .  Th e l a n gu age ca n b e  viewed by c l ick ing 

h e re . 

November 16, 2018 Board of Med i ci n e  Meeting H ighl ights : 
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. . . . S At t h e  m e et i n g  t h e  Board a p p roved 193  p hys ic i a n  l i c e n se s .  E i ght (8 )  st 1 p u l at 1 o n s  fo r d 1 sc 1 p h n e  we re a p p roved 

by the Boa rd . Th e Bo a rd a l so a p p roved seve n ( 7 )  p h a r m acy co l l a b o rat ive agre e m e nts .  

In  a d d it ion ,  the B o a rd l i ste n e d  to a presentat ion fro m Ad a m  Peer  fro m t h e  Am e ri c a n Associ at ion of P hys ic ian  

Ass istants rega rd i ng the push fo r Phys ic i a n  Ass ista nts across t h e  n at ion to remove t h e  s u p e rvis io n • req u i re m ent fo r p hys i cia n ass i sta nts .  T h e  B o a rd was p resented with a d ra ft of l a n g u a ge to a m e n d  t h e  PA ru lE:  

i n  N o rth Da kota a l o n g  w ith  a m e n d m ents to the  l a n g u age ensu r ing that  PA's wo u l d b e  req u i red to  h ave two 

yea rs of s u p e rvis i o n  a fter  t h e i r  t ra i n i n g is co m p lete a n d  to e n s u re t h at PA' s wi l l  n ot h a ve t h e  a b i l i ty to o w n  

t h e i r  o w n  c l i n i c .  After  t h e  d i scuss ion  t h e  B o a rd mot i o n e d  t o  s u p p o rt t h i s  leg is l a t i o n  a s  d is c u ssed i f  it  w e r e  

i ntrod u ced i n  the  u pcom i n g  l e g i s l at ive sess i o n .  

The  Boa rd a l so l i ste ned to a p resentat i o n  fro m the F e d e rat ion of State M e d i c a l  B o a rd s  ( F S M B )  rega rd i n g  t h e  

services t h at a re ava i l a b le  to B o a rds  t h ro u gh t h e  F e d e rat ion (www.fs m b . o rg) . T h e  F S M B re p rese ntat ives a l so 

p rovi d e d  i n format ion  to the Boa rd rega rd i n g  t h e  I nte rstate M e d i c a l  L ice n s u re C o m p a ct ( I M LC ) .  F o r  m o r e  

i nformat ion on  t h e  I M LC, c l i c k  h e re . Th e B o a r d  d i rected Bo n n i e  to p rovi d e  test i m o n y  i n  s u p port of t h e  I M LC if 

legi s l at ion  is i ntro d u ced i n  t h i s  u p co m i n g  l e g i s l at ive sess i o n .  

As m e nt ioned a bove, t h e  B o a rd d iscussed t h e  t e l e m e d i ci n e  r u l e  t h at h a d  b e e n  p a ss e d  a n d  t h e  d i rect ion  fro m 

the Ad m i n i strative R u les  Co m m ittee to a d d ress  t h i s  typ e  of r u l e  with t h e  fu l l  b o d y  of t h e  Leg is lature t h ro u gh 

a n  agency b i l l .  The Board voted to h ave t h e i r  Executive Secreta ry d raft t h e  Te l e m e d i c i n e  B i l l  u s i n g  t h e  s a m e  

l a ngu age that wa s proposed to t h e  Legi s l at ive R u l e s  Co m m itte e .  

2019 N o rt h  Da kota Board o f  M e d i c i n e  Meet ings :  

M a rch 22 ,  2019 
J u ly 19,  2019 
Nove m b e r  22,  2019 
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B u t  m a ybe  t h ey ca n c h a n ge i t  a he a d  of  t i m e  . 

• Cou rtney 

Courtney Koebele I Executive Director I North Dakota Medical Association 
1 622 E. Interstate Ave. \ Bismarck, North Dakota 58503 
';?.�' .  c \ .  '· : 70 1 . 223 . 9476 I . ckoebele@ndmed.com I 

F ro m :  Se n s, M a ry < m a rv.se n s@u n d . e d u > 

Sent:  Tuesday, Dece m be r  18,  2 0 1 8  1 2 : 18 PM 
To : l m c d o n a l d @ n d b o m . o rg; Cou rtney Koe be le  < co u rt n e v@ n d m e d . co m >  

Cc: Ba r ry Z im a n  (s ) > 

Su bject: Te l emed i c i ne  B i l l  

www.ndmed.org 

Tha n k  you fo r fo rwa rd i ng  the  p roposed Te lemed ic ine  b i l l  by the  NDBOM fo r the u pco m i ng leg is lat ive sess ion . P lease 
cons ide r  an a m e n d ment  fo r spec i a l ty consu ltat ion .  A lthough the "24 hou r" exempt ion  covers m a ny consultat ions; 
some,  i n c l u d i n g  patho logy a n d  some o nco log ic o r  comp l ex c l i n ica l  co nsu ltat ions, may req u i re m o re t ime  a nd/or  review 
of i nfo rm at ion .  The  p ro posed a mendment be low wou ld  cove r th i s  a nd se rve ou r  North Da kota pat ients wh i le  be ing 
tota l ly cong ruent  with  the  sp i r it a nd i ntent of the leg i s l a t i o n .  

• 

Proposed Amend ment Sect ion 2 :  

(5) An i ntra-specia lty c l in ica l  consu ltation for d iagnosis of a patient i n  this state, provided that both spe cia l ists are 

· ra ined i n  the same specia lty and the special ist request ing the consu ltation is a phys ic ian l icensed to practice 

.ned ic ine in the state . 

I a m  h a p py to contact the  p roposed sponso rs of t h i s  b i l l  if needed . I have copied Cou rtney a s  a cou rtesy as we l l  as  Ba rry 
Z i m a n  fro m the  Co l lege of Ame rica n Patho logists who i s  awa re of othe r  mode l  legi s l a t ion  and  i s  ava i l a ble to a ss i st as 
needed . A ltho ugh  th is  proposed amendment wou l d  cove r patho logy consu ltat ions, i t  i s  m uch b roader  and  wou ld  
i nc l ude  a ny i n t ra -spec ia lty c l i n ica l consu ltat ion a p p ropr iate and  needed  fo r ca re of N o rth Da kota pat ients . 

Tha n k  you ,  
M a ry A n n  

iVl a ry An n Se n s, IVI D, P h D  
P rofessor  a n d  C h a i r  of P a t h o l o gy 

U n ive r s i ty of i'fo rth  D a kota 

S c h o o !  of  M e d i c i n e  a n d  H e a lt h  S c i e n ce s  

1301  N C o l u m b i a  R o a d  

M a i l st o p  9 0 3 7  R o o m  W 4 2 4  

G ra n d  Fo rks,  N D  5 82 0 2 - 9 0 3 7  

D e p a rt m e nt V o i c e :  7 0 1-777 - 2 5 6 1  

Forens i c  m a i n  n u m ber :  7 0 1-7 7 7 - 1 2 00 

D e p a rt m e nt a l F a x :  7 0 1 - 7 7 7 - 3 1 0 8  

D i r e ct vo i ce m a i l :  7 0 1- 7 7 7 - 2 6 3 0  

m a ry.se ns@nd us . edu  
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Bonnie Storbakken 

From: 
Sent: 

To: 
Subject: 

FYI 

Lynette McDona ld  
Monday, J anua ry 7, 20 1 9  1 : 32  PM 
Bonn ie  Storbakken 
FW: 20 1 9  Leg is lat ive U pdate: Physic ia n Assi sta nt & Telemed ic ine B i l l s  

From:  r icha rd dav is  h a rt < ..... .. .. 
Sent: Satu rday, J anua ry 5, 2019 8 : 1 2  AM 
To : Lynette McDona ld <LMcDo n a l d @ nd bom .org> 
Subject: Re : 2019 Leg is l a t ive U pdate :  Phys ic ia n Ass i stant & Te lemed ic ine B i l l s  

Strongly support te lemed ic ine b i l l .  M e d ica l costs ca n be red uced by techno logica l advances .  The re a re ma ny pat ie nts I 
see who a re ch ro n ica l l y  i l l .  They cou ld  be treated over phone .  U nfortunate ly They c log u p  a s u rg ica l p ract ice where we 
have rea l  acute p rob lems and  not  enuf t ime to ta ke care of these pat ients a n d  e n d  u p  wo rk ing a t  n ite where costs a re 
h igher .  Chron i c  fat igue contr ibutes to Docto r bu rnout  p roblems I know I haven't  a d d ressed a l l  t he  reasons to s uppo rt 
th is  advance but  hopefu l ly gave u some new perspectives. Dr .  R ichard H a rt DO FACOS 

Sent from my i Phone  

• 

On Jan  4, 2019, at  3 : 36 PM,  Bonn i e  Sto rbakken < l mcdona ld@ndbom .org> wrote : 

LEGISLATIVE U P DATE : • 
The te l emed ic i ne b i l l  w i l l  be hea rd by the  Senate Human  Se rvices Comm ittee o n  Wed n e sday, J anua ry 9 ,  
2019 at 9 :00 a m  CT. 

The Phys ic ia n Assista nt  b i l l  d raft was p rov ided to us .  It has  not received a number  o r  com m ittee 
ass ignment at th is  po int  but that  shou l d  be tak ing p lace very soon .  



B o n n i e  Storbakken •om: 
mt: To: 

S u bject: 

Co u rtney Koe be l e  
N O M A  

S e n t  b y  i p h o n e  

C o u rtney Koe b e l e  < cou rtney@ n d med.co m >  

M o n d ay, J a n u a ry 7 ,  20 1 9  1 2 :42 P M  

B o n n i e  Sto rbakken 

Fwd : S .B .  2094: Exp l a n at i o n  of the Reasons for Re p l a c i n g  " De e m e d " 

Fro m :  M ichae l  M u l l e n  S r . <••••••••••• .. 
Sent:  M o nd ay, J a n u a ry 7, 2019 1 2 : 14 :10 PM 
To : Cou rtney Koe be le  
Subject:  S . B .  209 4 :  Exp l a nat ion  of the Reasons fo r Rep laci ng " Deemed"  

Courtney Koebele , Executive D i recto r N O MA 
Dear C o u rtney :  

# 1  
Sf3 ;) oo r_/ 
3 - ;) S-- I C,  

I ' m  s u re the last th ing you need late on Monday morn i ng are u nsol icited comments from a persnickety 
curm udgeon o n  a b i l l  you d idn't  draft . 

'm referri ng to S . B .  2094 re lat ing to the pract ice of telemed ic ine ,  which was i ntrod uced at the req uest of the 
,·forth D akota Board of Medici n e .  

Th is  b i l l  conta i n s  a n  i n a ppropriate word , " deemed, " which i n  my view s h o u l d  n o t  b e  u s e d  i n  legis l at ion-even 
thoug h to my s u rprise it  is not incl uded in a l i st of words to be avoided in the N orth Dakota Legisl ative D raft ing 
M a n u a l .  See N O RT H  DAKOTA LEG I S LAT IVE D RAFT I N G  MANUAL 2 0 1 9 a t  1 00-1 0 1  (the l ist o f  words and 
p h rases to avo id u s i ng does not include "deem") .  

To cut to the chase,  here i s  how, i n  my view at least ,  S . B .  2094 shou ld  be amended : 

O n  page 2 ,  rep lace l i n e  20 with the fol lowing [not i n  formal  amendment style , but showi ng changes] : 

"The practi ce of medic ine is deemed considered to occur i n  the state where the patient is  located . A 
practitioner" 

More form a l l y  the amendments I suggest would be as fol l ows : 

O n  page 2 ,  l i ne  2 0 ,  replace "deemed" with "considered" and after " state" insert "where"  

O n  page 3 ,  l i n e  24 , replace "deemed" with " considered" 

On page 4, l ine 1 ,  replace "deemed" with "considered" 

Explanation of the Reasons for Replacing Deemed 
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The word deemed shou ld  be used on ly  if a statute is  creat ing a rea l  leg a l  fict i o n : treati ng  a th i ng a s someth i ng 
'Q which i n  the rea l  world it is n ot-e . g . ,  "for the purposes of this act ,  a d og is d e e m e d  to be a horse . "  

As used i n  S . B .  2094 , it i s  not cle a r  that the practice of te lemedic ine doesn ' t  "occur  i n  the state whe re the • 
patient  is  located[ , ]" North Dakota .  

If the d rafter of  S .B .  2094 i n s isted o n  using the word deemed to  describe a leg a l  fictio n ,  the b i l l  m i g ht contain a 
sentence l ike th is :  
"A l icensee practicing te lemedic ine sha l l  be deemed to be located in  
th is state reg ard less of  whe re the l icensee is  actua l ly  located when pract ic ing te l e m ed i ci n e . "  See B ryan A.  
Garner ,  A Dictionary of Mod e rn Legal  Usage 2 54 (2nd ed . 1 995) (" [deem ]  is  a FORMAL WORD often used in 
leg is lat ion to create legal F I CT I O N S " ) . 

But "deemed" is not used i n  the legal  fict ion sense i n  S . B .  2094 , so it shou ld  be replaced with "considered . "  

The ESSE NTIALS O F  A STATE M E D I CAL AN D OSTEOPAT H I C  P RACT I C E  ACT i n  describ ing where the 
practice of med icine occurs avoids the use of the term "deemed " :  

"For the purpose o f  t h e  med ical  practice act ,  t h e  practice o f  med ici ne is  determined t o  occur where the patient 
is located in order  that the fu l l  resou rces of the state are avai lable for the p rotecti on  of that patient . "  [Em phasis  
added . ]  

See ESSE NTIALS O F  A STATE M E D I CAL AN D OSTEOPAT H I C  P RACT I C E  ACT , Sect io n  l l [C] (Defi n it ions) 
(Adopted as pol icy by the Federat ion of State Medical Boards i n  Apri l  20 1 5 ) ,  fo u n d  at : 
http: //www.fs m b . org/siteassets/advocacy/pol icies/essentials-of-a-state-med ica l -and-osteopath ic-practice­
act .pdf [ last viewed J a n .  6, 201 9] . 

As a fam o u s  2oth Century author of textbooks and teach i ng materi a ls  o n  l e g a l  and leg is lative drafting Reed 
Dickerson advised : 

Don 't say 
Say 
deem 
consider 

The F u n d a m e ntals of Legal D raft ing by Reed Dickerson 1 27 ( 1 965) ; see also Montana B i l l  D rafting M a n u a l  
2008 , § 2-2 0 ,  at 2 4  (same) ; South Dakota G u ide t o  Legis lative Draft ing 29 ( R e v .  20 1 6) (same) ;  
DRAFTING S TYLE MANUAL, Alabama Legislative Drafting Service, Rule 7(h) ("Do not  use 'deem ' for 
'consider. ' Use 'deem ' only to state that  something is to be treated as true even if contrary to fact'); 
MASSAC H U S ETTS SENATE LEG I S LAT IVE D RAFTI NG AN D LEGAL MAN UAL,  Part l .A . 8 .  (3rd ed . 2003) 
(" Do not use 'dee m '  for 'co nsider' . " ) ;  Leg is lative D rafting Style Manual  - Utah Leg is latu re , § _ � xi i  ("A 
leg is lative d rafter should avoid the wo rd 'deem . '  The term 'consider' is genera l ly  the a ppropriate term") . 

As Matthew Salzwedel a b logger on  legal  writi ng  noted:  

" Deem comes from Old Eng l ish , and few non- lawyers use it .  To take the exa m ple of  Joe and h is  grocery 
shopping [ ] , you probably won ' t  hear h i m  say that he "deems his g rocery store to be the best store in  town . "  
Some lawyers , thou g h ,  u s e  deem t o  create a legal fiction ,  a s  i n  " the parties deem that they entered into this 
contract on January 1 ,  20 1 4 . "  This usage is  m i n imal ly defensi ble . "  Matthew S a l zwede l ,  o n  F a ux Words of 
Precis ion-Part 1 (Sept .  4 ,  20 1 3) , found at: 
https ://lawye rist . com/faux-words-precis ion-part- 1 /  ( in  20 1 2  Salzwedel created a s ite the L egal Writing Edit 

And , as Bryan Garner notes i n  Garner's Modern American Usage, (3rd ed . 2009) , deem " is  a formal  word ti . 
imparts the flavor of archaism . I t frequently d isplaces a more down-to-earth term such as consider, think, or 

judge. "  General ly speakin g ,  " no precis ion is gai ned from using deem in its archaic sense . N o  j udge wi l l  
penal ize a l awyer who uses the parties consider or the parties agree i n  its place . "  

/ h f 



• hope you appreciate receiving unsolicited advice on arcane issues. 

,est w ishes , 
M i ke 

P S-This  i s  how I k i l led some t ime on Su nday after snowboard i n g  a n d  before the N F L  playoff games.  And , 
after  co l l e ct i n g  t h e  i nform at ion I thought I 've got to send it to somebod y .  
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March 2 1 -2 0 1 9 

N O RT H  D A K OTA 
B O A RD O F  M ED I C I N E  

Esta b l ished 1 890 

4 1 8  E Broadway Ave , S u ite 1 2  • Bismarck, ND 58501 -4086 
Phone (70 1 )  328-6500 • Fax (70 1 )  328-6505 

www.ndbom .org 

Cha i rm a n  Weisz and  members of the House H uman Services Comm ittee , 

Bonn ie  Storbakken 
Executive Secreta ry 

I wou ld l i ke to p rov ide testimony regard i n g  Engrossed Senate B i l l  2094 concern ing 
te lemed ici ne .  To b riefly introd uce myse lf, I am the cu rrent cha i rman of the North Dakota 
Board of M ed ici n e  as we l l  as the Prog ram D i rector of U N O  School  of Med ic ine 's 
Psych iatry Res idency .  I was ra ised in  Wi l l iston , g rad uated from Jamestown Co l lege and 
U N O  Med ica l  Schoo l  which inc luded rotations i n  G rand Forks , M inot ,  Garr ison and 
Wi l l isto n .  I com p leted my Psych iatry tra i n i ng  i n  O regon and the past 30 yrs have been a 
p ract ic i ng  Ad u lt and  Geriatric Psychiatrist i n  Farg o .  I spent 1 Oyrs do ing  weekly outreach 
to Va l ley C ity . I have been heavi ly i nvolved with the ed ucation  and tra i n i ng  of med ical  
stud ents and res idents th roughout my ca reer .  

Fou r  years ago ,  as the new res idency d i rector ,  we approached U N O  regard i ng 
expans ion  of  the res idency to add ress the severe shortages of  menta l  health treatment 
i n  o u r  state . A key component of the p roposa l was ru ra l  outreach and te lemed icine .  We 
are n ow com p let ing  our  fou rth year of th is  expans ion from 1 6  to 24 tota l psych iatry 
res idents and have a l l  of our 3rd and 4th year res idents active ly do ing  te lemed ici ne .  
Th is  i nc ludes reg u la r  outreach and weekly te lemed ic ine to : Wi l l isto n ,  M i n ot ,  New Town , 
D icki nso n ,  B ismarck (2 s ites) , Devi l 's  Lake , Grand Forks , Jamestown and Va l ley C ity. 
We be l ieve stro n g ly that th is te lemed ici ne  outreach is impact ing the reg ion and a lso 
provid i ng  o u r  res idents with the cruc ia l  tra i n ing and opportun ity to become expert with 
th is tech no logy.  

Specifica l ly ,  I wou ld  l i ke to speak to the important issue of the video com ponent of 
te lemed ici ne .  We req u i re th is in our  tra i n i ng and fee l  th is is cruc ia l  to estab l i sh ing  
doctor-pat ient re lationsh ips as wel l  as  p rovid i ng important i nformat ion to  the physic ian . 
Early i n  res idency tra i n ing our  res idents learn how to i nterview and commun icate with 
the i r  pat ients.  Th is  i ncludes active l isten i ng  ski l l s ,  report b u i ld ing , eye contact and 
paying attent ion to body lang uage (both that of the patient as wel l  as the you ng 
d octo rs) . Components of our  examinations include the patient 's appearance ,  the 
stead iness of the i r  wa lk  (ga it) , patterns of u n usua l  movements l i ke tremors ,  eye 
movements .  C l ues l i ke bru ises, lacerat ions ,  sweat iness,  be ing unkempt can on ly be 
seen i n  person o r  th rough video . 

I wou l d  l i ke you th i n k  of severa l c i rcu mstances to i l l ustrate the power of ou r  eyes in 
comb inat ion with o u r  ears :  

Mission Statement 
The Board's  m i ssion is t o  protect the pu bl ic's health, safety and welfare b y  reg ulating the practice of medicine , thereby ensuri ng qual ity health care for the citizens of t h i s  state. 
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As a g ra n d parent ,  th i nk  of the d ifference when you can see and commun icate with you r  
you n g  g randch i l d  by  FaceTime,  skype o r  some other  l ive v ideo experience vs  aud io  
on ly  phone ca l l .  You learn so much more ,  you r  p leasure is enhanced , the power of  
con nect ion . . .  h ow rea l  you are to  that g randch i ld . . .  by the v ideo add itio n .  

I am o ld , I sti l l  l ove rad io ,  but there i s  no  question  about the d ifference i n  immersion i n  a 
movie o r  sport ing  event when you see and hear it on  a b ig  screen vs aud io  on ly .  

If you th i n k  about what makes the best doctor experience ,  I be l ieve it is when we fee l  
u nderstood and  that the doctor takes t ime for us ,  is tru ly i nterested i n  he lp i ng  us ,  has 
expressed empathy with our  troub les and he l ps with a p lan  of action .  Good bedside 
manner  i nc ludes eye contact ,  body language  of attend i ng to our concerns ,  showing 
con cern on the i r  face . They can see our  d istress ,  ou r  tears , ou r  pa i n .  N ow take that 
same d octor ,  com ing  into you r  hospita l or c l i n i c  exam room , and have the n u rse pu l l  the 
cu rta i n  before they enter so the ent ire meet ing is verba l  on ly ,  th rough  the curta in .  Can it 
be the same? Can the patient-doctor re lat ionsh ip  be as good? Can the patient fee l  as 
u nd e rstood and  can the doctor p ick up the important c lues? I don 't be l ieve so ,  but good 
qua l ity v ideo/a u d io can come very close . 

The q u a l ity of the contact goes beyond j ust patient satisfactio n ,  patients actua l ly 
improve more when the re lationsh ip  is stronger .  I am a proponent of te lemed icine ; my 
res idents a re immersed in it with the i r  trai n i ng . I hope th is testimony he lps you 
understand why I fee l  the video component is  so important , especia l ly for the i n it ia l 
meeti ng . I n  psych iatry ,  i n  part icu lar ,  I be l ieve it is crucia l  to a l l  of ou r  contacts . I 
support ,  Eng rossed Senate B i l l  2094 , with the amendment p roposed by Bonn ie  
Storbakke n .  

Than k  you for you r  t ime . 

�\;) ()�,.._ �� 
Robert O lson M D  



SCHOOL OF MEDICINE AND HEALTH SCIENCES 

March 22, 20 1 9  

Human Services Committee 
S ixty-sixth Legislative Assembly of North Dakota 
Bismarck, North Dakota 

Chairman Weisz and Honorary Committee Members, 

U N D.ed u 
Department of Surgery 
1 30 1  N Co l u m bia Rd , Stop 9037 
G rand Forks,  ND 58202-9037 
Phone :  (70 1 ) 777-3069 
Fax: (70 1 ) 777 -2609 
www. med . u n d . ed u/su rgery 

As a practicing physician in the State of North Dakota and member of the North Dakota Board of Medicine I 
would like to give my support for the Telemedicine Bill (Engrossed SB 2094) with the amendments 
proposed by Bonnie Storbakken, Executive Secretary of the Board of Medicine . With current technology 
and the near universal availability of smart phones and video conferencing this service would be of great 
benefit to the citizens of North Dakota, especially in the rural areas which require significant travel distances 
for in person visits and can be affected by our sometimes unpredictable weather conditions . 

I am aware that there has been discussion and debate on the value and necessity of an initial videoconference 
telemedicine visit to establish a physician patient relationship. I strongly believe that an initial •' deoconference is necessary for several reasons, not the least being patient safety. In my opinion it is 

fficult, if not impossible, to safely identify and establish a confidential physician patient relationship 
without both the physician and patient seeing each other on the initial visit. I feel that this must be present 
for the ethical practice of medicine and certainly would help patients to be comfortable and confident with 
the provider they are establishing the relationship with. The potential for abuse and error is significantly 
higher without this necessary first step in the provider patient relationship. It is highly unlikely that this 
requirement would be prohibitive as it is rare that I encounter a patient who does not have a smart phone 
with video capabilities and we have very good mobile coverage across our state . 

I thank the committee for their work in the healthcare field which will help to improve the lives and health of 
the citizens of North Dakota. If I can provide any other information or be of assistance please do not hesitate 

to contact me. 

Robert P .  Sticca, MD, F ACS 

/:!Lf/7 � 
Professor and Chairman, Program Director 
Department of Surgery, Suite E270 
University of North Dakota School of Medicine & Health Sciences 
1 3 0 1  North Columbia Road, Stop 9037 .rand Forks, ND 5 8202-90 3 7 .  
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Ad m i n istrat ive R u l es Com m ittee 

Dece m b e r  5, 2017 

N o rth D a kota Boa rd of M e d ic i n e  

Bo n n i e  Sto rb a kke n ,  Executive S ecretary 

C h a i rm a n  D e vl i n ,  m e m b e rs of the Ad m i n istrat ive R u les  Co m m ittee,  my n a m e  is  Bo n n i e  

Sto r b a k k e n  I ' m  execut ive secreta ry o f  t h e  N o rt h  D a kota Boa rd o f  M e d i c i n e .  Th a n k  yo u for the  
o p p o rt u n ity t o  p rovi d e  test i m o n y  rega rd i n g  r u l e s  rece nt ly  p assed by o u r  b o a rd . 

P l e as e  a cc e pt t h e  fo l l owi n g  respo nses  to t h e  q u est i o n s  out l i n e d  i n  t h e  l ette r I received from 
Vo n ette R i c hte r .  

1 .  T h e s e  r u l e s  a re n ot the  res u lt of statutory c h a n ges m a d e  b y  ass e m b ly, exce pt for the 

P D M P  r u l e  w h ich was req u i red to b e  i m p l e m e nted in  2015 leg is lat ion i nt rod u ced by 

R e p rese ntat ive Kaise r in  HB 1 149 wh ich req u i red l i ce n s i n g  B o a rd s  to i m p l e m e n t  ru les 
rega rd i n g  p a rt ic ipat ion  i n  the  P D M P .  

2 .  T h ese r u l e s  a re n ot re lated t o  any  fed era l statute o r  regu l at i o n .  

3 .  W e  fo l lowed t h e  ru l e  m a ki n g  p roced u re a s  o u t l i n ed i n  state l a w  a n d  s u m m a rized i n  t h e 
Atto r n e y  G e n e ra l ' s  m a n u a l  for state a g e n c i e s .  S p ecifica l l y, we p u b l i s h e d  written not i ce  

of  intent  to a d o pt t h ese ru les  i n  a l l  l e ga l news p a p e rs d u ri n g  the wee k of August 30, 

2 0 1 7 .  We h e l d  p u b l ic  h e a ri n g  on t h e  r u l e s  in o u r  office on Wed n esday, September  27, 
2017.  We h e l d  t h e  record open for the req u i re d  10 d a ys fo l lowi n g  the h e a r i n g  for 
writt e n  a n d  o r a l  co m m e nts.  The b o a rd h a d  a m eeti n g  i n  Octo b e r  to d iscuss a n d  

co n s i d e r  t h e  co m m e nts.  P rocess w a s  reviewed b y  t h e  Attorney G e n e ra l  a n d  a p proved 

as to its Lega l ity in an o p i n i o n  dated Octo b e r  27, 2017.  

4 .  O ra l  com m e nts w e r e  received a t  t h e  h ea r i n g  h e l d  i n  S e pte m b e r  from Te l e d oc, Sa nfo rd 

H e a lt h  a s  we l l  as D r .  Andy M clea n .  These co m m ents were rega rd i n g  t h e  t e l emedici n e  

r u l e .  Ora l co m m ents were received fro m t h e  Atto r n ey G e n e ra l's  office t h a t  were 

c o n fi r m e d  t h rough e m a i l  rega rd i n g  t h e  P O M P  r u l e .  And writt e n  co m m e nts were 

rece ived on both the P D M P  r u l e  a s  wel l  as  the t e l e m e d i c i n e  ru l e .  Al l co m m e nts were 
i n c l u d ed with i n  Packet 1 t h at was s e nt to t h e  Legis l at ive Counc i l .  Add it io n a l ly, a l l  
co m m e nts received o n  t h e  te l e m e d i c i n e  r u l e  f rom t h e  2 0 1 5  r u l e m a ki n g  p rocess were 
a lso s u b m itte d .  

5 .  T h e  m aj o r  cost of d eve l o p i n g  a n d  a d opti n g  t h e se r u l e s  oth e r  t h a n  staff t ime was the 
cost of p u b l icat ion  which was $ 2 , 2 3 9 . 44 fo r t h i s  p u b l icat ion a n d  $2,05 2.84 for the 

p revi o u s  p u b l icatio n  done i n  2015 which was d o n e  for the t e l e m e d i c i n e  ru le o n ly.  

6 .  A b ri ef e xp l a n at ion o f  each r u l e  a n d  w h at p r o m pted t h e  r u l e  i s  inc l u d ed at t h e  e n d  o f  

t h i s  test i m o ny.  



7 .  A reg u l atory a n a l ys i s  was d o n e  rega rd i n g  t h e  te le m e d i c i n e  r u l e .  T h e  resu lt o f  the 

regu l ato ry a n a lys is  was  that it was i m poss i b l e  to ca lcu late t h e  i m p a ct of this  r u le .  

8 .  N o  s m a l l  e nt ity a n a lys is  was m a d e  a s  t h e  board  is  exe m pt .  

9 .  T h e  ru les h ave n o  fi sca l effect . · 

10 .  N o  ta k ing 's  assess m ent was req u i re d .  

1 1 .  These r u l e s  were n o t  a d o pted a s  e m e rge n cy o r  inter i m r u l e s .  

N u m be r  6 :  B rief d escr i ptio n  o f  e a c h  r u l e  a n d  the reason fo r e n a ct i n g  e a c h  r u l e .  

50-02-02-01 Except ions  to techn i ca l  req u i rements on l icensure.  

This  ru l e  was passed b y  t h e  b o a rd after  rece iv ing a p p l i cat ions from n u m e ro u s  a p p l i ca nts t h at 

were j u st s l i ghtly outs i d e  of t h e  b o a rd ' s  tech n ica l req u i re m e nts to o bt a i n  l ic e n s u re i n  the  state 

of N o rth D a kota . Th e boa rd wa nted to e n s u re the a b i l ity to l i ce n s e  fo l ks who a re b o a rd­

c e rtifi e d  and wo u l d  p rovi d e  a u n i q u e  o r  spec i a l  contr i b ut ion to t h e  p ra ct i ce of m e d ic i n e  not 

re a d i ly ava i l a b l e  e lsewh e r e  wit h i n  the state of N o rth D a kota . 

50-02-02 . 1  The Ad m i n i st rative License 

T h i s  l i cen se was d eve l o p e d  w h e n  revi ewi n g  a p p l ica nts who h a d  s p e nt t h e  m aj o rity o f  the i r t i m e  

i n  a d m i n i strat ive fu n ct i o n s  a n d  wa nted t o  conti n u e  t o  p rovid e  t h o s e  s e rv ices b ut h a d n 't 

pract iced i n  some t i m e .  T h e  l i cen s e  a l l ows fo r the a d m i n i strative fu n ct i o n  to c o n t i n u e  but  not 

a l lowi n g  pat ient care .  Th i s  l i ce n s e  is one t h at has been uti l i z e d  in oth e r  states  a s  we l l .  

50-01-15 Tel emedici n e  

The t e l e m e d i c i n e  r u l e  attem pts to d efi n e  t h e  pract ice o f  te lemed i c i n e  wit h i n  t h e  state en s u ri n g  

t h at t h e re i s  a sta n d a rd of ca re t h at m ust b e  ad h e re d  to a n d  d efi n i n g  h ow t h at sta n d a rd of ca re 

is m et .  The b o a rd h a s  b e e n  conte m p l ati n g  t h e  ru le  on te lemed i ci n e  s i n ce p r i o r  to 2015.  In 2015 
the Board a p p roved t h i s  d raft to move forwa rd th rough the rule m a ki n g  p rocess .  T h e  Board d i d  

h o l d  a p u b l i c  m e et i n g  a n d  h e a r i n g  o n  t h i s  ru le  i n  2 0 1 5  a n d  that p rocess w a s  n ot a p p roved b y  

t h e  Attorney G e n e ra l ' s  office fo r l a c k  of p roper  notice . 

The r u l e  h a s  n ot c h a n ge d  o u ts i d e  of m i n o r  corrections  i n  n u m b e r i n g  a n d  gra m m a r  s i nce it was 

n oticed and revi ewed in  2015.  Th e s u m m a ry of the  co m me nts receive d  in  2015 a s  wel l  as t h e  

s u m m a ry o f  co m m ents received i n  2017 i s  attached  for you r  revi ew.  So m e  of  t h e  co mme nts 

rem a i n  t h e  s a m e  and oth e rs a re n ew. 

In  2015 and in  2017 Te l e d o c  req u ested less tech n o logy specific l a n gu age seek i n g  the use o f  a 

p h o n e  ca l l  with sto re a n d  forwa rd tech n o l ogy. Th e board has  received a n d  reviewed th ese 

co m m ents twice n o w  a n d  re m a i n s  d e d icated to the cu rrent l a n g u a ge which req u i re s  a l ike i n ­

p e rso n m eeti n g  wh e n  esta b l i s h i n g  t h e  l i ce n see-pati e nt re l ati o n s h i p .  T h e re a re a few reaso n s  



t h at h a ve b e e n  d i sc u ssed by the Board to keep t h i s  l a n gu age.  The i ntent of t h e  Board  is to 

e n s u re t h at t h e  sta n d a rd of ca re is no d iffe re nt i n  a n  i n  p e rs o n  m e eti n g  with yo u r  p rovider  t h a n  

it  wo u l d b e  t h ro u gh a t e l e m e d i c i n e  m e eti n g .  I f  the  sta n d a rd o f  c a r e  wo u l d req u i re t h e  prov ider  

to look i nto t h e  p a t i e nt's e a r  with  a n  otosco p e  then t h at wo u l d  b e  exp ected to b e  con d u cted 

t h ro u g h  a t e l e m e d i c i n e  vis it  as  we l l  u s i n g  tech n o l ogy and p e ri p h e ra l s  a s  n ecessa ry.  The 

l a n gu a ge in  t h e  r u l e  a l l ows fo r the p rovi d e r  to u se t h e i r  d i scret i o n  in  how to co n d u ct future 

m e et i n gs with an esta b l i s h e d  p at i e nt specifica l ly, to a l low p ro p e r  fo l low up care .  Aga i n ,  the 
o ve r a l l  i ntent i s  to e n s u re that  t h e  sta n d a rd of care i s  m et fo r each pat ient  i nte ract io n .  

A n oth e r  i m p o rt a n t  i s s u e  t h e  Board co ns i d e re d  i s  t h e  resp o n s i b l e  stewa rd s h i p  o f  a nt i b i otics . 

T h i s  d is c u s s i o n  h a s  n ot go n e  away s i n ce t h e  o ri gi n a l  i n cept ion of c reati n g  t h i s  r u l e  it h a s  o n l y  

b e co m e  m o re e m e rgent .  I h ave a lso i nc l u d e d  a Powe r Po int  o n  t h i s  s u bj ect from D r .  P a u l  

Ca rso n wit h i n  yo u r  m ateri a l s .  

O n e  of t h e  co m m e nts that w a s  received by t h e  N o rth Da kota Psyc h i atr ic  Society w a s  a new 

co m m e n t  t h at was  n ot m a d e  i n  2015.  Th i s  co m m ent  had to do with our p ro h i b it ion  of op io id 

p rescr i b i n g  th ro u gh a te l e m e d i ci n e  enco u nter .  The Psyc h i atr ic  Society has a s ked that  a n  

exce p t i o n  b e  m a d e  fo r med icat ions  u s e d  i n  M ed i catio n  Ass i sted Treat m e n t  ( M AT) s u ch a s  
b u p re n o rp h i n e .  A lthough t h e re was som e s u p p o rt fo r t h i s  o n  t h e  B o a rd i t  was t h e  d ecis ion of 

t h e  Bo a rd n ot to create t h i s  exceptio n .  T h e  med icat ion  refe rred to a lt h o u gh it can  treat op io id  

a d d i ct i o n  it a lso has the potent i a l  to be a b used,  m is u s e d  and d iverted . 

50-05-02 P rescr ipt ion Drug Monitoring P rogra m 

T h i s  r u l e  req u i res  every p ra ctit i o n e r  with a DEA registrat ion  n u m b e r  to register  with the  

p rescr i pt i o n  drug m o n itor i n g  p rogra m and fu rt h e r  d efi n es h o w  t h e  p rescri ptio n  d ru g  

m o n ito r i n g  p rogra m s h o u l d  be uti l i zed with i n  t h e i r  p ractice .  Th i s  r u l e  w a s  b a s e d  o n  a ction 

t a k e n  b y  the leg is latu re i n  2015 . HB 1149 i nt ro d u ced by Rep resentative Ka iser  req u i red a l l  
regu l ato ry b o a r d s  to req u i re l i censed i n d iv id u a ls u n d e r  the b o a rd s  j u r is d i ct i o n  who p rescri be o r  

d i s p e n se contro l l e d  s u b st a n ces to uti l i ze  t h e  p rescri pt ion  d ru g  m o n itor ing p rogra m .  

I wo u l d  b e  g l a d  t o  t ry t o  a n swer a n y  q u esti o n s  of t h e  com m ittee .  

Res p e ctfu l ly s u b m itted,  
// 

B o n n i e  Sto r b a kken 

Execut ive Secretary 

N o rth  D a kota Board of M ed i c i n e  
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REG U LATORY ANALYS IS 

Proposed rule cha pter 50-02-15, Telemedic ine 

The N o rt h  Dakota Boa rd of Medic ine has  p roposed five admin istrative ru les  for hearing 

o n  September  26, 201 7 :  o ne d e a l i n g  with t e l em e d ic ine,  one deal ing with a d m i n istrative 

l icenses, one d e a l ing with spec ia l l icenses, one d eal ing with the Phys ic i a n Drug Mon itor ing 

P rogram ( P O M P )  a n d  o n e  d e a l i ng with the s u p e rvis ing physicia n  for phys ic ia n assista nts. Only 

t h e p roposed ru l e  dea l ing  with te l em ed ici n e  requ i res a regu latory a n a lys is . 

The proposed te le med icine rule m a y  h ave an  i m pact on the  regu l ated com m u n ity i n  

excess o f  fifty thousand dol lars, although , for the reasons stated , i t  i s  not possib l e t o  q uantify 

the a m o u nt of i m pact .  

1 .  Affected classes. P h ysici a n s  a n d  p hysici a n assista nts w h o  wish t o  p ract ice 

te lemed icine  wil l  b e  affected by the proposed ru le . There a re no d i re ct costs a ssociated with 

the ru le .  

2 .  I mpact of the rul e .  The r u l e  p e rmits the establ ish m e nt of a patient-physici a n  

relatio n s h i p  th rough a cce pta b le encounters a n d  eva l u ations that occur  with t h e  patient in  one 

location and th e p ractit io n e r  i n  another .  I t  a l lows d iagnoses and subsequent treatments, with 
t he exception of p rescri b i ng op ioids for p a i n  m a nagem ent , based on such a t e l e m e d icine 

e n co u nter .  This wil l  h ave a l a rge impact on the regu lated com m u n ity with resp ect to how they 

m a y  choose to d e l iver medica l  services . It w i l l have a large impact on N o rt h  D a kota citizen s in  

terms of how they choose to obta i n medical  ca re .  

The ru l e  sp ec ifica l ly exclu d es the est a b l ishment of a patient-p hysic i a n  relation ship made 
on ly ove r the te lep hon e o r th rou gh a static on l i ne q u e stion na ire as accept a b l e  form s of 

te lemedicine .  

It is not  poss ib le  t o  d eterm i n e  the posit ive economic impact for North Dakota l icensed 

physici a n s  -- who may or may not p hys ica l ly reside in North Da kota - who d ia gnose and treat 
patients us ing approved te lemedicine.  Nor  is it poss ib le to dete rmine t h e  negat ive economic 
im pact for those North Da kota l icensed physicians working for a telemedici n e  comp a ny th at 
chooses to util ize a method of telemedici ne that is n ot acceptable under  the ru le , that is, 
telephone or on l i n e question n aire only. 

3. Qua ntification of data . It i s  not practicable to attempt to q u a ntify the impact of 
the ru le .  It is  de pendent on an u n known number  of e nco u nters betwee n  North D a kota l icensed 

physicians, over half of whom p hysical ly p ractice o ut of state, and N orth Da kota citizens. The 

field of telemedicine is changing rap id ly, from more tra d it iona l forms, such as re mote ly reading 

rad io logy fi lms, to direct-to-consu mer prima ry care. The natu re and costs associated with this 
type of ca re cannot be accurately pred icted . 
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4 .  Costs and revenues . Th e re wi l l  b e a cost of approximately $2,200.00 to 

i m p l em e nt the ru le , p rimar i ly fo r p u b l ication costs .  There a re no othe r imp leme ntat ion costs .  
Nor a re th e re i d e ntifiab le  enforcement costs.  

5. Consideration of a lternate methods of regu l at i ng telemedicine.  The Boa rd studied 
this issue for ove r a ye a r and consid ered  key a lternatives to th is  rule.  I t  pu b l is h ed proposed 
p ol ic ies o n its website a n d  req u ested comments from all l icensees and the p u b l i c regardin g the 
a p pro p riate regu l atio n of te l e rn ed ic in e . It rece ived numerous comments which i nformed the 

content  of th is ru le .  A l ist of those submitting comments, as wel l  as the com me nts the mselves, 

a re ava i l ab le .  
The board se r io usly cons idered many a lternatives t o  t h e  p ro posed ru le, i nclud ing the 

req u i re me nt of h aving a n  i nterven ing hea lth ca re p rovid e r at the site of pat ient d u r ing a remote 
e nco u nter; regulating  the tech nology requ i red for acce ptab le te lemedicine encounters; 

prohibit ing t h e  p rescrib i n g  of a l l  contro l led s u b sta n ces t h rough a te lemed ic i ne encounter; 

requiri ng  the a utomatic p rovision of medical  records to te lemedic ine pat ie nts; a l lowing 

t e l e p h o n e-only encounters o r  e nco u nters based only on onl ine quest ionnaires; a l low ing video 
enco unters without  the use of d iagnostic tests or p er ip h era ls  to be accepta b le . 

I n  the end ,  th e board d ecid ed to impose a ru le  stat ing telemedic ine r u l es m u st be the 
eq u iva l ent of an i n -p erson eva luation o r  exam i nat io n , and u se the lab tests and pe rip he ra l tools 

that wou ld be used in an in- p e rson enco u nter.  Diagnosis a nd treatment cou l d  t h e n  be done in 

the p ractit ion er' s d iscretion .  It was fe lt this  a l l owed the benefits of telemed ici n e  to be enjoyed 

by N o rth Dakota cit izens wh i le  m a inta in ing a sta n d a rd of care e q u iva lent to that requ ired of 
mo re traditio n a l  med ica l enco u nters.  The one exception was t h e  prohib it ion of p rescribing 

opio ids  fo r p a i n  co ntro l through te lemedic ine,  wh ich was done to avo id  exace rbating the 
prescription d rug d iversion and abuse epidemic cu rrently fa c i ng the state a n d  cou ntry. 
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S u m m a ry of oral  com m ents received at the p ub l ic hear ing for p roposed rules of the North 

Da kota Board of M ed ici n e  

The p u b l i c  m eet in g was o p e n e d  at 9 :00 a m  by Bon n i e  Storba kke n  t h e  executive Secretary for 
the Nort h  Da kota Board of M e d ici n e .  N i n e  peop le atte n d e d  the  h ea r i ng, they a re l i sted as 

fol lows : 

1 .  D r . J ason Tibbles rep rese nti n g  Te led oc 

2 .  Cla u d ia Tu cke r rep resent i ng Te led oc 

3 .  J o h n  Ward from Zuege r Kermis and S m ith represent ing Teledoc 

4. M arnie  Walth represent ing Sanford Hea lth 

5 .  D r .  Chris M eeker represent i n g  Sa nfo rd Hea l th 

6.  Dr.  Andy Mclea n  rep rese nti n g  North Dakota Depa rtment of H u m a n  Se rvices and U N D  

SM H S  

7 .  Cou rtney Koeble  rep resent i n g  t h e  N o rt h  Da kota M edica l  Associ ation 

8. Mega n Houn rep resenting B lue Cross and B lue Shie ld of North Dakota 

9 .  Luis S a n  Jose rep resent ing h i mse lf. 

Telemedicine Rule Comments: 

1 .  The com m e nts received from Dr.  Andy Mcle a n  we re rega rd in g the p rescribing section of 

the te lem ed ic in e  r u l e .  Dr.  Mcle a n  states t h at the section rega rd i ng the p rescription of 

opio ids  may h ave i m p a ct on treatment of opioid use d isorders.  As such , Dr .  Mclean 

sugge sted an exce pt ion to th is section for p rescri b i n g  done for med ica l ass isted 
treatment . Dr. Mcle a n  a l so p rovid ed a written com m e nt re iterati n g  his a n a lysis of the 

ru le . 

2 .  The comments rece ived fro m the Teledoc representatives stated t h at th ey also provided 
a wr itten co m m e nt i n  th e form of a letter but wa nted to a p pea r i n  pe rson to l isten and 

pa rt icipate in  the h ea r ing . The comments from Teledoc were re lated to the 

req u i rement of the use of a ud i o  vis u a l  in the d eve lopme nt of a patient-l icensee 

re lat ionsh ip . They stated that ta king care of pat ie nts without video i s  d one every day  
a n d  that p atients should h ave a choice in how th ey engage i n  the ir  med ica l care .  Th ey 

suggested that th e use of the sta nda rd of ca re la ngu age and less technology specific 

language wou l d  be better as in novat ion wi l l  a lways outru n tech nology. Remov ing the 

techno logy specific l a n guage would p rovide for mo re access as  not a l l  fo l ks in North 

Dakota are in  a p lace that has  broad band internet .  

3 .  T h e  representatives from Sanford a lso centered on  t h e  development o f  th e l icensee­

patient re l at ionsh ip . They stated that this re lationsh i p shou l d  be  estab l ished by at least 

one face to face meeting or an in it ia l  video visit.  Th is may al low the physician  to 

u ncove r more of what is happening with the patient.  There is a potent ia l fo r 
m i sd iagn os is due to a l ack of information .  





S u m m a ry of Writte n Co m m e nts rece ived on the 2017 R u l e s  P a ckage.  

2017 

Tel e m e d i c i n e  Ru l e :  

Te ledoc see k i n g  c h a n ges  rega rd i n g  t h e  req u i re m e nt o f  a l i ke i n  p e rs o n  exa m i n at i o n  s pecifica l ly, 

t h e  v i d e o  req u i re m e nt .  

Sa nford Hea lth co m m e nts i nvolve c h a n g i n g  the l a nguage rega rd i n g  t h e  d e v e lo p m e nt o f  a v a l i d  

p a t i e n t  r e l at i o n sh i p .  T h e re wa s s u p p o rt fo r a l i ke i n  p e rson exa m i n at i o n  from 

S a n fo rd .  S pecifica l ly, they used  two way v ideo or i n  person exa m i n at i o n  to esta b l i s h  t h e  

pat ient  re lat i onsh i p  wit h i n  t h e i r  reco m m en d e d  l a ngu age. 

Al l e rgy and Asthma N etwork o bj ecte d  to the req u i re m ent of the use of a u d i o  v isu a l  tech n o l ogy 

to esta b l i sh a pat i e n t  l i ce n s e e  re lat io n s h i p .  

N ew B e n efits w h o  a s k e d  fo r tech n o l ogy n e utral  l a n gu a ge e l i m i n at i n g  t h e  req u i re m e nt fo r a u d i o  

vis u a l  tech n o logy t o  esta b l i s h  t h e  p hysic i a n  pat ient  re lati o n sh i p .  

U n ited Spi n a l  Associ at ion w h o  a sked fo r e l i m i n at ion  o f  t h e  req u i r e m e nt of t h e  u s e  o f  v ideo i n  

est a b l i s h i n g  the phys ic i a n  p a t i e n t  re lat ionsh i p .  

D r .  Andrew Mcle a n  s e e k i n g  a n  exce pt ion fo r p rescr i b i n g  o f  b u p re n o rp h i n e  p ro d u cts when 

used fo r MAT p u rposes .  

N o rt h  Da kota Psych iatr ic  S ociety whose co m m e nts were seeki ng an exe m p t i o n  fo r 

p rescr i pti o n s  of m ed icat ion u s e d  fo r m e d ication assisted treatment ( M AT ) .  

D r .  La u ra Liza kowski object i n g  to t h e  p ro h i b it ion o f  p rescr i pt ion  of o p i ates v ia  t e l e m ed i ci n e  

based o n  h e r  pra ct ice  o f  p a l l iat ive m ed ic i n e  a n d  m a n age m e nt o f  p a i n  pat ie nts with m etastat ic  

ca n cers .  

P O M P  Comments 

Sa nford Hea lth see k i n g  to e l i m i n at e  l a n gu age from sect ion  3 of t h e  P D M P r u l e  s p ecifica l ly t h e  

l i st o f  s igns that wo u l d  req u i re t h e  p rovi d e r  t o  check t h e  P O M P  a n d  a l lowi n g  fo r m o re gene r a l  

l a nguage to p reci p itate t h e  req u i re m ent  for checki n g  the P D M P .  

Attorney General  

Seek i n g  to add a d d it io n a l  item s  to the l i st of sign s req u i ri n g  a pract it i o n e r  to check at the P O M P  

b a s e d  o n  t h e  fa ct t h at t h ey wo u l d  b e  t h i n gs read i ly notice a b l e  b y  t h e  p hys ici a n .  



Pa u l  Az u re 

O bject i n g  to t h e  req u i re m ent to re p o rt p rescr ipt io n s  to t h e  P D M P  based o n  h e a lth  ca re cost . 

di; 
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Se ptem be r 20, 2017 

Bo n n ie Sto rba kke n  

Execut ive Secreta ry 

N o rth Da kota Boa rd of M edic ine  

418 East B road way, S u ite 12 

Bism a rck, N D  5850 1 

Re : Pro posed R u l e s  Re lating to Te lemed ic ine S e rvices 

Dea r Ms. Sto rbakke n :  

Te ladoc a p p rec iate s this  oppo rtu n ity t o  com m e nt o n  the North Dakota Boa rd o f  Med icine proposed 

rules re lat ing to Te lemed i c i ne Se rvices .  Te lemed ic ine is dyna m ic a nd evo lv i ng. Teladoc respects the ro le 

of th e Boa rd in co ns id e ring the a pp ro pria te ru les  a nd c l i n ica l practice gu ide l i nes that a re des igned to be 
p rotective of p u b l i c  hea lth a nd m a i nta i n  h igh-qua l i ty ca re for patients wh i le pe rm iss ive of new 

tech no log ica l i n novat io ns . 

Te ladoc is the nation's fi rst a n d  la rgest te lehea lth p latfo rm, d e l ivering on-d e m a n d  hea lthcare anytime, 

a nywhere,  via mobi le d ev ices, a web-based porta l ,  video a nd interactive a u d i o .  We co n ne ct o u r  

e n ro l lees  with o u r  network o f  mo re t h a n  3 100 boa rd -certified  p hys icians a n d  m enta l h ea lth p roviders 

w i th an average of 15 yea rs of phys ic i a n  experie nce . These phys ic ia ns treat a wide ra nge of cond itions 

such a s  u p p e r  res p i ratory i nfection,  u r i n a ry tract i nfe ct ion,  i nfl ue nza and s inus itis.  Ove r 20.1 m i l l ion 

e n rol lees  now benefit fro m a ccess to Te ladoc 24 h o u rs a d ay, seven days a wee k, 365 d a ys a yea r. Afte r 

m o re tha n a decade of se rvice a n d  ove r 2 .5 m i l l io n telehe a lth visits, Te ladoc has  yet to be su bject to a 
s i ngle ma l p ra ct ice cla i m .  With over 100 prop r ieta ry c l in ica l gu id e l ines, NCQA ce rtificatio n a nd our 

recent H ITRUST ce rtification, nothing is  more im porta nt to Te ladoc tha n q ua l ity hea lth ca re .  

Te ladoc te l e h e a lth de l ive ry model  

Te ladoc p rovides tele med icine services via we b-based inte ractive a ud io-video visits o r  i nteractive aud io  

us ing asynchronous sto re a n d  fo rwa rd technology,  a s  selected by the patient .  Te ladoc phys ic i ans on ly  

t reat  m i nor, no n-e merge nt, no n-recu rring med ica l issues with short-term p rescription s  of com mon 

med icat ions  a s  m a y  be a p pro priate to the d ia gnos is a nd sta nd a rd of ca re . Te lad oc phys icia ns , where 

a p propriate, advise the patient rega rding wheth e r  that patient should see k a n  in-pe rso n consultation 
with a phys ic ia n or go to an e me rge ncy room .  The Te ladoc physician  may a lso refe r  the pat i e nt back to 

his or h e r  p ri m a ry ca re phys ic ia n when a p pro p riate . 

Telad oc' s se rvices a re o n ly p rovided to pat ie nts th ro ugh the i r  em p loye r, hea lth-insurance co mpany, 

state M e d ica id  p l a n  or hospita l system a nd a re not open to the d i rect-to-consume r ma rket . O nly 

pat ients who have been a pp ro p riately va l id ated through the Te ladoc system may m a ke a ppointments 

fo r a te le hea lth visit with Te l ad oc phys icia ns . 

P rior to a te le hea lth visit, the pat ie nt is req u i red to complete a thoro ugh medical  h i sto ry, inc l uding a n  

overview o f  his o r  he r ca re, a l lergies, medications,  l a b  tests, fami ly history, a nd the name o f  the 
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pat ie n t's p r im a ry ca re p hys ic ia n  if he/she has  o n e .  The pat ient is the n p l a ced in the q u e u e  to rece ive a 

te lehea lth vis it .  The re is less tha n  10 m i n utes m e d ia n  p hysic ia n response t ime .  A Te l ad oc p hysicia n 

l ice n s e d  i n  the state w h e re the  pa t ie nt is located m u st a ccess t h e  pat ie nt's m e d ica l h i sto ry/e lectronic 

h e a l t h  reco rd a n d  review it p r i o r  to be ing give n the pat ient' s  co ntact i nfo rmat io n to i n it iate the 

t e l e health visit.  The phys icia n ve rifies the pat ie nt' s i d e ntity, m a kes a p p ro p riate d ocu me ntatio n in the 

pat ie nt's  m e d ica l record, a cq u i res the patie nt co nsent  to d i agn ose and treat, esta b l ish es a d iagnos is, 

a n d  reco mm e n d s  treatment (where a pp ro p riate) ,  a l l  i n  acco rd a nce with the  a p p ropr iate standard of 
ca re . 

D u ri ng a t e l e h e a l t h  visit, a n  a rray of medica l  tech n o logy is ava i la b le to a p p ro priate ly a d d ress the 
p a t ie n t 's co nce r n s .  This  inc ludes  the a b i l ity to have a secure v id eoconfe rence as wel l  as u p load medical 
images a nd fi les  i n  re a l  tim e .  The Te ladoc e lectro n i c  p la tfo rm a l so a l lows fo r easy fo l low-u p  co ntact by 

the pa t ie nt or p hysici a n  a t  a ny p o i nt, a nd Te l a d o c  physic ia n s  a re a utho rized with pat ient co nse nt to 
com m u n icate with the pat ient 's  pri m a ry care phys ic ia n whe n ever necessa ry or appro p riate to ensure 
co nt i n u ity of ca re . The pat ie nt' s  e lectron ic  hea lth record ( " E H R" )  is upd ated afte r e a c h  co n su ltat ion , i s  

e a s i ly a ccess ib le  to t h e  patient o n  a n  o ngo ing ba sis,  a nd wil l  be p rovided to the patient's  p hysicians 

( i n c l u d i n g  the pr ima ry ca re phys icia n ) with the pa t i e nt's p e rm issio n .  

Significa ntly, Te l a d o c  p hysicia n s  do not prescribe D EA-contro l l e d  s u bsta nces, non-t h e ra p e utic drugs, 
l i festyle d rugs a nd ce rta i n  other  d rugs which may be ha rmfu l beca use of the ir  potent i a l for a buse. 

For e m e rge nc ies, p a tie nts a re told to i m m e d iately visit t h e i r  loca l e m e rgency room , ca l l  911 o r  our 

p hys ici a n s  wil l  make the ca l l  fo r the patie nt .  

N o rth  D a kota Bo a rd o f  Med icine proposed ru le 50-02-15 

Te ladoc a p pl a u d s  the Board ' s  recogn it ion that  te le me d ic i n e  is  a va l u a b l e  too l that uses tech no logy and 
i n novat io n to improve a ccess to q ua l ity hea lthca re to the citize ns of N o rth Dakota . As the Board 

co ntem plates  good p u b l i c  po l i cy that re m oves ba rrie rs to a ccess, it is important to note that the 

sta n da rd of care s h o u l d  be the same for te lemedic ine as  it i s  fo r trad itiona l  in-person 

m e d ici n e .  Physici a n s  shou ld use the i r  profess iona l judge m e nt a s  to whether  a te le med ic i ne visit is 

a ppro p riate a nd what technology is needed i n  o rd e r  to esta b l ish  a va l id  physicia n-patie nt 

re lat ion s h i p .  Using the sta ndard of ca re req u i rement, it is  important that the Boa rd use "tech nology 

n eutra l" l a nguage .  As we know, technology adva nces a re m uch faste r t h a n  e ither  the  legis lative or 

regu lato ry processes. As noted in  H B 1038 wh ich passe d  in the 2015 leg is latu re , cove rage for telehea lth 
s e rvices i ncluded such technology neutra l language; I cite that portion of the b i l l  below: 

g.  "Te lehea lth" : 

( 1 )  M e a ns the use of interact ive a ud io, v ideo,  o r  other telecomm u nications technology 

that is used by a hea lth ca re provid e r  o r  hea lth ca re faci l ity at a d istant s ite to delive r 

h e a lt h  s e rvices at a n  o riginati ng site; a n d  that is de l ivered ove r a secu re connection that 
com pl ies  with the req u i rements of state a nd fed e ra l  laws.  
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Acco rd ingly, we s u b m it the fo l lowing reco m m e ndat ions to 50-02-05 -03 that  track with best p ractices on 
te l e m e d ic ine  po l i cy throughout the co u n t ry:  

c)  Eva l u at ions a nd exa m i nat ions  req u i re d  to est a b l ish a pat ie nt- l icense re lat ionsh ip .  

P rior  to in i ti a l ly d iagnos ing o r  treat ing a patient fo r a specif ic  i l l ness or  cond it ion, an 

exa m i nat ion o r  eva l uatio n m ust be performed .  An exa m i na tio n or eva l u a t i o n  may be 

p e rfo rm e d  e nt i re ly thro ugh te lemed ici ne, i f  the exa minat ion or eva l uat ion is  equiva lent 

to an in-perso n exa m inat io n .  A video exa m i nat ion that ut i l i zes  a pp ro p riate d iagnostic 

testing and use of per iphera ls that wo u l d  be d eemed necessa ry in a l i ke in-person 

exa m i nat i o n  or eva l u at ion wou l d  meet this  sta n d a rd ,  the use of i nte ractive a u d io with 

a synchro n o u s  store a nd fo rwa rd techno logy or aud io-video, a t  the profess iona l  

d iscret ion of the physic ian, wo u l d  meet this sta n d a rd as wo u l d  a n  exa m i natio n 

cond ucted with a n  a ppropr iate ly l icensed i nte rve n ing hea lth ca re p rovid e r, p ractic ing 

with the sco pe of  their p rofess ion,  p rovid i ng necessary physica l fin d ings to the l ice nsee . 

An exa m i nat ion o r  eva luat ion  that consists o n ly of a stat ic  o n l i n e  q u estio n n a i re or a n 

a ud io  co nve rsat ion " in  iso lat ion" wi l l  not be co ns idered to meet  the sta n d a rd of care .  

W e  b e l ieve that  t h e  citize ns o f  No rth Da kota sho u l d  not b e  d ise nfra nchised from a ccess t o  affo rdable, 

q u a l i ty h e a l thca re  j u st beca use they do not have a ccess to broa d ba n d  internet ( n e e d e d  fo r a u d io-vid eo) 

o r  d o  not h ave a sma rtp ho ne/co m pute r  o r  who d o  not h ave the ca pab i l ity to navigate t h ro ugh a web­

based p l a tfo r m .  We be l ieve that  the best tech n o logy should  be made ava i l a b l e  to the pat ie nt, but the 

pat ie nt s h o u ld h ave the right to choose how he/she accesses the te lehea lth vis it  with the p hysician's 

d iscretio n .  

Nat io n a l ly, 6 2  m i l l i o n  Amer icans  do not have a p r i m a ry ca re p rovid e r  a n d  w e  expect a 131,000 physicia n 

s h o rtage by 202 5 .  E ighty percent of E R  vis its a re d u e  to a lack of access to pri m a ry ca re .  Te le medicine is 

a tool  that wi l l  a d d ress the a ccess to ca re issue, a l o ng with p rovid ing the cit ize n s  a nd b u s i nesses of 

N o rth Da kota a way to decrease their costs fo r a d o ctor's visit to treat a s i m ple no n-e m e rgent i l lness . 

Tha n k  yo u a ga i n  fo r this o pportu n ity to com m e nt and fo r you r  kind consi d e ra tio n .  

Sincerely, 

�--··- ---� 
Claudia  D uck Tucke r 

Vice Presid e nt, Gove rnment Affa i rs 

Te la  doc 

cc:  D r .  Jason Tibbe ls, Se nior  Medica l  D i rector, Te ladoc 

Ad a m  Va ndervoort, Chief Legal  Officer, Te la  doc 
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Lynette M c D o n a l d  

Subject: FW: Ru le Comments 

F ro m :  M clea n, And rew J .  [ m a i lto : ajmc lea n @ n d .gov] 

Sent: We d nesday, Se ptem be r 27, 2017 10 :50 AM 

To : Lynette M cDo n a ld <LMcDo n a l d @ n d bo m .org> 

Subject: Re : R u l e Co m m e nts 

H ey, Lyn ette , 

H e re we re my co m m e nts to t h e  N D  t e l e h e a l t h  wo rkgro u p .  I f  you need someth i ng more fo rm a l  from me, let me k now. 

Andy 

p . s .  at e n d  of w e e k, work e - m a i l  a d d ress :  a n d rew.mcle a n @ m e d . u n d . e d u  

5 0 - 0 2 - 1 5 - 0 4·.  Prescribing. A l i censee who has performed a tel emedic i ne exami nati on o r  evaluat ion 
meeting the requi rements o f  this  chapter may prescribe me d ications acco rd ing to the l i censee's 
p rofess io n a l d i s cretion and j udgment, with one exception:  Licensees may not prescrib e opio ids through a 
telemedici n e  enco unter. 

" Issue :  T h i s  is m o re res trictive than Federal rules, in  that co ntrolled substances may be prescribed via 
telemedic ine  by a physician or phys ician assistant if an in-person eval uation of  the patient has been 
p erformed by that p rovider.  Whi l e  caution needs to be taken i n  the prescribing of controlled substances, 
l imiting a n  e ntir e  class o f  medi catio n may p l ace an u ndue burden on ind iv idual s, particularly those in 
rural areas wh o re quire medicatio n  ass isted treatm e nt (MAT) fo r  opioid  use disorders .  

T h e  recommendation w o u l d  be t o  allow telemedic ine  p rescribing o f  b uprenorphine p roducts when used 
fo r  MAT purposes ."  

Se nt f r o m  my i P h o n e  

O n  Se p  27,  2017,  a t  1 0 : 0 6  AM, Lynette M cDona ld  <LMcDo na ld @ nd bo m . o rg> wrote : 

CAUT I O N : This e m a i l origi nated fro m a n  outside s o u rce . Do not cl ick l i n ks or open attachments un less 
you know they a re safe .  

3 - d S--:- ' [  



D ELIVERED VIA EMAIL 

October 9, 2017 

Ms. B o nnie Storbakken 
Executive S ecretary 
North Dakota Board of Medicine 
418 E Broadway Ave, Suite 1 2  
Bismarck, N D  585 0 1  

RE: North Dakota B oard o f  M edicine Notice of  Intent, dated August 24, 2 0 1 7, T O  E NACT 
ADMIN ISTRATIVE RU LES RELATING TO T H E  PRACT ICE OF TELEM ED ICINE AND TO THE 
ISS UAN CE O F  ADM I N ISTRATIVE M EDICAL LICENSES, AND TO ENACT ADM I N I STRATIVE RULES 
RELATIN G TO P O M P  REPORTING REQU IREMENTS, AN D TO AM END AN AD MINISTRATIVE RULE 
RELATING TO SPECIAL MED ICAL LICENSES, AND TO AMEND A D M I N I STRATIVE RU LES 

RELATIN G TO THE SUPERVIS ING PHYSICIAN FOR PHYSICIAN ASS ISTANTS .  

Dear Ms.  Storbakken :  

Sanford H ealth respectfully submits this comment in response t o  the above-reference d notice. We 
appreciate the opportunity to offer our perspectives on these proposed cha nges and outline how 
they might impact the patients we serve across North Dakota. These comments may be 
s upplemented or amended as we gain further understanding of the issues.  

1.  Enactment of 50-02-15-01, NDAC, relating to the practice o f  telemedicine 

As communicated to your predecessor, Mr. Houdek, Sanford shares the board's concerns for 
quality preservation as telemedicine becomes increasingly prominent in the delivery of care. It 
is Sanford's position that the proposed rule provide adequate flexibility to accommodate 
emerging technology-based care delivery systems and the capable medical judgment of this 
board's licensees. Accordingly, Sanford urges modifications to the proposed rule that: 

• Define a "valid patient relationship" as one established through meaningful in -person or 
two-way video engagement; 



• Give greater weight to the medical judgment o f  providers and the ethical s tandards to 
which they are held;  and 

o Within the context of a val id patient relationship, al low providers the professional 
l atitude to dep loy a full range of  technologi cal resources in a manner that still satis fies 
applicable medical standards of  care. 

Attached for your consideration as Appendix f is a redlined vers ion of  the p roposed rule 
intended to capture the themes described above . 

2 .  Enactment of 5 0 - 0 2 -02 .1,  NDAC, relating to the issuance of administrative medical 
licenses 

At th is time, Sanford does not wish to offer comments on this rule. 

3 .  Amendment t o  5 0 -02-02-0 1, NDAC, relating t o  spe cial license requirements 

At th is time, Sanford does not wish to offer comments on this rule .  

4 .  Enactment of 5 0- 0 5 - 0 2 ,  NDAC, relating t o  the PDMP 

Sanford fully supports the promulgation of rules to thoughtfully address th e serious issue of 
opioid abuse in North Dakota . Such efforts are consistent with Sanford's own proactive p olicies 
and educational initiatives, which continue to yield encouraging results .  

As a dedicated partner in this effort, Sanford urges consideration of the following 
modifications intended to produce a stronger, clearer, more practical rule: 

• Strike and add language to Section 2 .  A. as follows: 

When a practitioner determines that reported drugs will be prescribed to a patient for a 
p eriod to exceed 12  weeks, the practitioner. or his or her designee. shall request a PDMP 
report for that patient and, at minimum, at least semi annually thereafter. 

The purpose of the above change is to promote efficient delegation of PDMP a ccess and to 
crea te a simpler, cleaner requirement for PDMP consultation. Elimination of the latter 

cg I 



provision crea tes a clear instruction of PDMP access upon everv prescription of reported 
dru9s that exceeds 1 2  weeks. 

• Strike and add language to Section 3 as follows : 

In  addition to those reports requested under paragraph 2, practitioners s-ha�l request a 
P1).MP-Fefwrt 1Nhen it is documented in the prescribing practitioner's medical record f-0r 
that patient that the patient eichibits signs associated with-ffiversi-Ofra.F-abuse, incl11ding, 
but not limited to: prescribing reported drugs shall request a PDMP report when, upon 
examination of a patient. it is dinica1Iy.a1)parent the patient is sttsteptible: to diversion 0r 

. . 

abuse. er the prescribing_:practii:ioner's medical record fur that.patient reflects a readily 
discernible pattern o f  behavior suggesting the same. 

:A.-Selling prescription drugs; 
B. Forging or altering a prescription; 
C. Stealing or borrowing reported drugs; 
D. Taking more than the prescribed dosage of any reported drug; 
K Having a drug screen that indicates the presence of additional or illicit drngs; 
F. Being arrested, convicted or diverted by the criminal justice system for a arng 

related offense; 
G. Receiving rep9rted drugs: from providers ·not repartedJ;o:th:e treating 

practitioner; and 
H. Having a law enforcement or health professional express concern about tile 

patient's use of drugs. 
The purpose of the above change is to more gen era lly summarize the circumstances under 
which a practitioner should consult the PDMP, whether compelled by clin ical observation or 
information discerned from a patien t 's medica l record. This change places greater weight 
on a practitioner's m edical judgment while still contemplating a wide range of factors. The 
la undry list of factors conta ined in the draft rule are not entirely applicable to or practica lly 
a ccessible within a patient's medical record. 

• Strike Section 4. 

The pu rpose of the above change is to promote clin ical efficiency. It is Sanfo rd's 

understan ding that  the PDMP system itself logs practitioner usage and could be consu lted in 



the even t of a licensee investiga tion. Should the board see it appropriate to preserve th is 
provision, Sa nfo rd recommends adding "or h is or her designee" after the word "practitioner" 
for the same reasons stated under Section 2.A. 

5. Amendment to 5 0 - 0 3 -0 1- 0 3 ,  NDAC, relating to the supervision contract requirements 
for physician assistants 

At this time, Sanford does not wish to o ffer comments on this rule. 

6 .  Amendment to 5 4- 0 3 - 0 1-0 5 ,  NDAC, relating to the designation of a substitute primary 
supervising physician 

At this time, Sanford does not wish to offer comments on th is rule .  

Thank you for the opp ortu nity to offer comments .  Sanford looks forward to working with y o u  and 
the board to fi nd the properly balanced app roach to these important issues.  

Sincerely, 

Tim Rave, 
Executive D irector, Public Policy 



APPENDIX I 

CHAPTER 50-02-15 
TELEMEDICINE 

50-02-15-01 .  Definitions . As used in this chapter, 
"Telemedicine" means the practice of medicine using eleclrnnic communication, information 
technologies or other means between a licensee in one location and a patient in another location, 
with or without an intervening healthcare provider. It includes direct interactive patient 
encounters as well as asynchronous store-and-forward tecbnolqg\�s and remote monitoring. 

>.-.:·Y"•· ·. � : . 

"Licensee" means a physician or physician assistant liceQ��� ractice in North Dakota . A 
physician assistant practicing telemedicine from anotherdfate"!f�\subject to the rules regarding 

• \ . · ··· ·· :·.· · · .. ,.,,. .... ,., physician supervision, except that supervision may pe b'fa Nodfi;rQ..�kota l icensed physician who 
is practicing telemedicine in North Dakota from .f4�1faame state adh�:;;physician assistant, and 
need not be by a North Dakota licensed physi<?i��·�:who is physically fot�t�d in North Dakota. 

"Valid patient relationship" means a relations�·i;b�tween a patient and li:���kee that i s  
established through an initial in-person or two-way''v{Cj.eo ex:�fi1'thation or evafti'a'tion. For 

ur oses of this cha ter a valid at{�:- tionshi c;�dt'�'i:Hi%tween a atient and licensee 
extends to all licensees of the same r . . ou or calf\�&:" ·��!f�it . . ·, ·;� .· ::-: .. 
50-02-05-02. Licensure. Th�_ practice of$:�piciri� �kg�,epied ,�;99.llf in the state the patient is 
located. Practitioners Pf().Yi.Piilifl)ledical caf�Jo pati�#(�l<?2eted iti'North Dakota are subject to 
the licensing and disptpifilary laW$<of North P�J:cqt�fafi.d rr{ti�t?�g�sess an active North Dakota 
l icense for their prof�s��oµ. 

· : �: , · : .. ��:/ ' · ;,"�" 

: · .. \�- ·�-: 50-02-05-0�... ·· 'fessiona(·�thics . Licensees are held to the same standard 
of care ��'.!�� '"-' .L�tanda{�:,;;. �t}rgif�t�y,!,��i&�firaditional, in-person, medicine or 
telemec;li",qjlie. Therefor :�,: folloV{p,:ig apply ffi<i;��i'Context of telemedicine : 

· ·1tn�f(;?Pe of practic , · tofes'it��! ethical standards require all practitioners to practice 
only in area*:�9', which they Ii . ,�� .. �emo��Fed competence, based Oil their training, ability and 
experience. irN�h .�ssing a licefi$��' s coniJ5ifance with this ethical requirement, consideration will 
be given to boar · · ifications ··��� specialty groups' telemedicine standards. 

b) Patient-ii �jp�ee rel3:�,9�ship . A licensee practicing telemedicine must establish a valid 
patient relationship vllll!f�}!"'� J?,�f,ilt: prior to the diagnosis and/or treatment of a patient. A 
licensee practicing telerri'W����'"shall verify the identity of the patient seeking care; and disclose, . 

and ensure the patient has tlrtf'ability to verify, the identity and licensure status of any licensee 
providing medical services to the patient. 

c) Evaluations and examinations required to establish a patient-licensee relationship. 
Prior to initially diagnosing or treating a patient for a specific illness or condition, an 
examination or evaluation must be performed. An examination or evaluation may be performed 
entirely through telemedicine, so long as the use of telemedicine permits the licensee to obtain 
necessary patient information to evaluate, diagnose and treat the patient in a manner consistent 
with applicable medical standards of care. if the mmrnination or evaluation is equivalent to au in 
person eKamination. A video examination that utilizes appropriate diagnostic testing and use of 



JIBfip-herals that wm1ld be deemed necessary in a like in person examination or evaluation would 
meet this standard, as would an examination conducted with an appropriately licensed: 
intervening health care provider, practicing •,vithin the scope of their profession, providing 
necessary physical findings to the licensee. An examination or evaluation that consists only of a 
static online questionnaire or an audio conversation will not be considered to meet the standard of care unless a valid patient relationship already exists . 

Once a l icensee conducts an acceptable examination or evaluation, whether in-person or 
by telemedicine, and establ ishes a patient licensee vali d pati ent relationship, subsequent follow­
up care may be provided as deemed appropriate by the l icensee, or by a provider designated by the licensee to act temporarily in the licensee ' s  absence. . ,: . 

It is recognized that in certain types of telemedicine M.t!U�ihg asynchronous store-and­
forward technology or electronic monitoring, such as tel��fg�£qlogy or ICU monitoring, it is not 
medically necess ary for an independent examination qf'th�· p�ti�nJ to be performed. d) Medical records . Licensees practicing tel�g1�ditine af�\s.U.bject to all North Dakota . , .,.,... . . · " " " " ' 

laws governing the adequacy of medical records .arid}the provision ofi:nedical records to the ... :;::,:�·�'.'i-� ! , ' · � ::·�·:f� · 
patient and other medical providers treating th�\)i�tient. "\:;' �:; . . e) Licensees must have the ability to rri��.�ppropriate referrals O'tpfJ,;tients not amenable 
to diagnosis or complete treatment through a teli?Af�gipine enp8}.)pter, includ�g �hose patients in 
need of emergent care, or complemep,t.�ry in-persori";c�'.t@ : . ;: .iL/' ;' > C': : · \ .f�� . . · ·:· · ' '\. : « . ···�}:·::���:.�::;>�· .' ·. 

. 

50-02-15-04. Prescribing. A l icensee\,;;., cr��.� .. ,performed'a;�xl�medicine examination or 
evaluation meeting the requirements ofit!fip cli�pf�tJ:Uay preS'cfU?,e medications according to the 
licensee ' s  professional di.sH�tion and judgr,p,�nt, witli;w�e excepH8p.; Licensees may not prescribe 
opioids through a telefF,!,.,�,qr�i.ti�; ep,.counter. '}L\ · . . \ \  : :: . . .  <(; 

Licensees w49�{ffescribe c·oil.trolled suB,:�J�c¢s, as defiff.yq by North Dakota law,  in 
· -· ' . . · . . . ,.� ··. ... . ... · ···!fl·'·· · · ·.:.•' ·.' • . . . . ·:i:·'.) · 

circumstances alloweff�!J.R4er this i::�q�, must c6tjip,1Y' with all state and federal laws regarding the 
prescribing of controUeaf�gf?,�tanc�WJi::f.n� must p'��j9ipate in the North Dakota Prescription Drug 

:tt; 
S/3 ;< o9f 
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,,., ,,,, Lynette McDona ld  

Fro m :  
Sent: 
To : 

Subject: 

Bonnie Storbakken 
Friday, Septe mber 22, 2017 9:29 AM 

Lynette McDonald 
Fwd: p roposed ru le 

Sent from my iPhone 

Begin forwarded message: 

Fro m :  LAURA LIZAKOWSKI <LLIZAKOWSKI@altru.org> 
D ate:  September 22, 20 1 7  at 9 :03 :2 1 AM CDT 
T o :  "bstorbakken@ndbom.org" <bstorbakken@ndbom.org> 
Subject :  proposed rule 

I am ve ry concerned a b out t h e  p ro p osed r u l e  to not a l low p rovi d e rs to p rescr i b e  o p i ates via a 
te l e m e d i c i n e  vis it .  I p ractice p a l l iat ive med ici n e  and m a n age p a i n  of pat ients with m etastatic 

ca n ce r s .  M a ny of these  pat ie nts a re q u ite i l l  a n d weak a n d  a re in a lot of p a i n .  Those long car 
r i d e s  ca n  b e  q u ite d ifficu lt for t h e m  w h e n  they a re h avi n g  a lot of p a i n . I t ' s  rea l ly s a d  that we 

a re now m a ki n g  b l a n ket ru l es  fo r a l l  pat ients who are t a ki n g  op i ates . We 've lost s ight of 

com p a s s i o n  fo r who t h o s e  pat ients who a re s uffe r i ng great ly a n d tru ly  n ee d  those 

m e d icat io n s .  I h o p e  t h e i r  vo ice  i s  cons id ered i n  a l l  of th i s .  Th a n k  yo u .  

D r .  La u ra Liza kowski 

CONFIDENTIAL & PRIVILEGED COMMUNICATION This email and any files transmitted 
with it are confidential, may contain privileged or copyright information, and are intended solely 
for the use of the intended recip ient . If you are not the intended recipient of this email , you are 
required to notify the sender immediately and delete this email from your system . You may not 
copy, distribute or use this emai l or the information contained in it for any purpose other than to 
notify the sender. We do not guarantee that this material is free from viruses or any other defects 
although due care has been taken to minimize the risk. Any views expressed in this message are 
those of the individual sender, except where the sender specifically states them to be the views of 

Altru Health System . 



NORTH DAKOTA 
P S Y C H IAT R I C 
S O C I ETY 
A D i s t rict Branch o f  the 
American Psychiatric Associat ion 

October 9 ,  20 1 7  

Bonnie S torbak.ken 
Executive Secretary 
North Dakota Board of Medicine 

4 1 8  E Broadway Ave, Suite 1 2  
Bismarck, ND 5 850 1 

Dear Ms . Storbakken: 

On behalf of the North Dakota Psychiatric Society, I would like to offer our support of the 
Board of Medicine 's  proposed telemedicine administrative rules , with one suggested change . 

The rule as currently written would require an in-person vis it for every prescription of 
medication used for Medication Assisted Treatment (MAT) . Medication such as 
Buprenorphine is technically an opioid, and therefore, under the current draft of the rules , 
would require an in-person vis it every time it is prescribed . This may act as a disincentive for 
follow up visits if every visit to obtain medication must be in person. 

Telemedicine , a key innovation in support of health care delivery reform, is being used in 
initiatives to improve access to care, care coordination and quality, as wel l as reduce the rate 
of growth in health care spending. Patients in rural areas of North Dakota have to drive long 
distances to get to a treatment center or to see an addiction specialist  for medication-assisted 
treatment. Telemedicine could reduce the burden of this barrier. 

The North Dakota Psychiatric Society supports policies that carefully regulate the adoption of 
telemedicine, while still allowing physicians to more easily and readily connect to their 
pat ients and facilitate consultations through these technologies . The proposed rules , with the 
amendment with regard to MAT, would accomplish this .  

Thank you for your leadership on this issue. 

Sincerely, 

�t]l0 
Emmet Kenney, MD 
President, ND Psychiatric Society 

1622 East I nterstate Avenue • Bisma rck N D  58503 -05 12 • 701-22 3-9475 • Fax: 701-223-
9476 

'0 7  



OCT 0 9 2017 
Alle rgy \ :\ i l _"",· 
1 S:. Ast h m a  "�,.,-

N E T W 0 R K '!f"''" 
8229 Boone Boulevard, Suite 260, Vienna VA 221 82 • 800.878.4403 • AllergyAsthmaNetwork.org 

October 9, 20 1 7  

North Dakota Board o f  Medicine 
4 1 8  E. Broadway Avenue, Suite 1 2  
B ismarck, North Dakota 58501  

Re :  Proposed rules pertaining to  tclcmeclicine 

Dear Members of the North D akota Board of Medicine: 

Allergy & Asthma Network supports telemedicine legis lation and regulations that maximize allowable 
technologies and enable patients to have greater access to high-quality care. As the leading national nonprofit 
dedicated to protecting and improving the health of people with asthma, al lergies and related conditions, we 
believe progressive polici es regarding telemedicine are essential to fulfilling that goal . 

In its current form, proposed regulation 50-02" 1 5  inhibits North Dakotans ability to uti lize telemedicine services 
for affordable, convenient care by including a medically-unnecessary provision requiring the use of audio-visual 

technology to establish a patient-l icense relationship. A high-speed Internet connection is needed to support 
streaming video, and many North Dakotans lack access to such broadband Internet service 

Physicians who deliver care through telemedicine should be held to the same standards as they would be if they 
were treating a patient in an office. Many patients who suffer from allergies, especially those with allergy-related 
skin conditions , would benefit from greater and more convenient access to a physician .  For patients with chronic 
respiratory conditions like asthma and COPD, telemedicine would be an effective way to provide disease 
education and improved disease management. This is particularly tme in North Dakota' s many rural areas, where 
visiting a physician' s  office could require traveling lengthy distances through adverse weather conditions. 

We believe telemedicine functions as a complement to existing healthcare resources by increasing access lo 
affordable medical treatment. Allergic reactions and related conditions can occur at any time, and patients should 
have the option to pursue treatment through telemedicine rather than travel ing to a hospital ' s emergency room in 

· the middle of the night .  

We respectfully request that the Board remove the audio-visual mandate from the proposed regulation . Thank you 
for your attention to this matter. 

Sincerely, 

Tonya Winders 

President and CEO 



r1e\/V benefits 
creat i ng  adva ntage . 

October  6, 2 0 1 7  

VIA E MAI L 

N o rth Da kota Boa rd o f  M e d ic ine 

4 18 E B r o a d wa y Ave,  S u ite 1 2  
B is ma rck, N D  5 8 5 0 1  

D e a r M e m be rs o f  the Co m m ittee : 

I a m  writ ing o n  b e h a l f  of New Benefits to req uest t hat the p ro posed te lem ed ic i ne regu lat io n s  (Rule 50-

02-05-03)  be fo re you be a mended to a l low the patient- l icense re l at ionsh i p to be esta b l i shed via 

i nt e ra ctive a u d io as we l l as th ro ugh v ideo .  We b e l i eve the state s h o u ld create te lemedic ine  po l icies that 

prese rve co n siste nt  sta n d a rd s  a nd a l l o w  p hys ici a ns to use t h e i r  know ledge and expe r ie nce i n  deciding 

w h e t h e r  to use m o d e rn technology to p rovide ca re,  without  n a rro w ly d efin i ng a l lowa b l e tech no log ies . 

F o r  m o re t h a n  a d e cad e , we have offe red te lemed ic ine  services th ro ugh Te ladoc  to o u r  m e m bers.  

Alth o u g h  New B e n efits i s  hea dq u a rte red in Texa s, o u r  p rese nce i n  North Da kota is  su bsta nt ia l . We work 
wit h  c l ie nts such as M B I E n e rgy Services, Cra cke r B a rre l ,  a n d  Red Lo bster, as wel l  as  a n u m be r of smal l  

b u s i nesses a n d  sch o o l  syste m s .  We co n nect North Da kota res ide nts with N o rth-Da kota l ice nsed 

phys ic ia n s , who p rov id e affordab le ,  h igh-q ua l ity treatme nt of com m o n ,  non-emerge n cy a i l ments, and 
we h ave rece ived v i rtu a l ly n o  co m p l a i nts .  O u r  exper ie nce is  te lemed ici ne provides pat ie nts with high­

q u a l i ty ca re th a t i s  safe ,  secure,  t i m e ly and cost-effective . 

M y  ho p e  is t h a t  the Boa rd w i l l  i nco rpo rate techno logy neutra l  l a nguage into ru le 5 0-02-05-03 which 

d oes not re q u i re a ud io-visu a l  technology to estab l ish the p hys ic ia n-patient re lat ionsh ip via  

tele m e d ic i n e .  

Th is  o n e  c h a nge w i l l  pos it io n N o rt h  Da kota t o  take adva ntage o f  te l e m e d ic ine to a d d ress the significant 

a re a s  of t h e  state cu rre ntly med ica l ly underse rved a nd provide e m p loye rs with a m uch-ne eded tool to 
m a n age hea lth  ca re costs . 

I wo u ld be p lea se d to a nswe r a ny q uestions yo u may have a bout o u r  exper ience with te lemed icine a nd 
c a n  be rea c h e d  a t  1-800-800-8304 x1615 .  

S i nce re ly, 

J o e l Ray, CEO 

, ; . ;h424o �;oto�.;Roa:c1��D�lia$/Texas �5�44 +·aoo.aoo.s304 +:97i4o4.S192 ·+: 912.991:s21a· fa�+ www.Neweenefits.com : 
;_ ; . . . - . .. _ . -. .  \ - . ,·, ' '  

- ' . - ' . .  · - - . 



Un ited Spinal 
Association 
www.unitedspinal .org ---------------------------·--------·---·----

October 13, 2017 

North Da kota Boa rd of Med ic ine  

418 E B roa dway Ave , Su ite 1 2  
B is ma rck, N D  58501 

Re :  Chapter 50-02-15 a nd the use of te lemedic ine 

Dear Membe rs of the Board : 

U n ited Sp ina l  Associ at ion writes to s u bmit  p u b l i c  comme nts request ing that that the la nguage i n  d raft regulation 

Chapter 50-02 - 1 5  b e  a me n d e d .  We u n d e rstand the form a l  comment period has just  passed,  but we hope that our 

o rgan iza t i o n's views w i l l be co ns ide red at  the boa rd meeting next week as you t a ke u p  the issue of te lemedic ine .  

Spec ifica l ly, a m e n d i n g  t h e  restrict ive la nguage ca rving o u t  a l lowab le techno logy i n  te le med ic i ne wi l l  a l low the state of 

North Dakota to maxim i ze expa nded access to hea lthca re for people with d isa b i l it ies th rough te lemedic ine .  United 

Sp ina l  Associat ion s u pports pub l i c  po l icies to promote and improve the q ua l ity of l i fe for i nd iv id ua ls with spina l  cord 

inj u ries and diseases.  

U n ited Sp i na l Associ at ion is the l a rgest d isa b i l ity- led nat ional  non-p rofit o rga n izat ion fou nded by pa ra lyzed vetera ns i n  

1946 a nd has  si nce p rovided service p rograms a nd advocacy to i m p rove the q u a l ity of l i fe of those across t h e  l ife s p a n  

l iv ing with s p i na l c o r d  i nju ri e s  a n d  d isord e rs (SCl/D) such as mu lt i p l e  s c leros is , a myotroph i c  l a te ra l  scle rosis (ALS), post­
pol io  syndrome a nd sp ina  b ifid a .  U nited Spi n a l  represe nts over one mi l l ion i nd iv idua ls  with sp ina l  co rd i njur ies a n d  

d isorders, ove r 50 cha p te rs, ove r 100 reh a b i i itation hos pita i members a n d  d o s e  to  2 0 0  support g rou ps nationw id e . 

Th roughout its h isto ry, U n ited S p i n a l  Associ ation has d evoted its e n e rgies, ta le nts a nd p rogra ms to im p rov in� the qua l ity 

of l ife for these Ame rica ns a n d  for  advanci ng the i r  i ndepend ence. U n ited Sp ina l  Association is a l so a VA-recognized 

veterans se rvice o rganization (VSO) servi ng veterans with d isabi l it ies of al l  k inds .  

Un ited Spina l  Associ ation respectfu l ly requests the Committee amend draft Cha pte r 50-02-15 to insert language i n  

Section 3 .  Subsect ion  (c ) to expl ic it ly a l low the use o f  video i n  establ ishing the physic ian-patient relat ionship. The 
current requirement for aud io-visual  connections in  esta bl ishing this re lationsh ip creates a ba rrie r to access a nd 

removes a nother  avenue fo r i nd ivid ua ls  with d isab i l ities to obta in qua l ity intervention via te lemedici ne .  

Telemedicine is a va lu able tool for meeting the  needs o f  North Da kota ns, pa rticula rly those with d i sab i l ities, and United 

Spina l  Associat ion strongly supports tech nology-neutral te lemedicine regulat ions for the pu rpose of improving pu bl ic 

a ccess to high-qua l ity hea lth care .  For people in  rural areas and those l iving with spina l cord i nju ries o r  other physica l  

disabi l ities, obta i n ing i n-person ca re can be a d ifficu lt p rocess. 

While it is important that te lemedicine providers be regu lated to protect the publ ic, it is equa l ly important that pol icies 

not be designed to i mpede a ccess. With the requested amendments, the state's telemedic ine regulations would e nsure 

that North Dakotan$ have greater access to medica l  care from providers that comply with federa l  and state 

requirements. If you have any q uestions, p lease do not hesitate to contact Jasey Cardenas, Senior Pol icy Associate, at 

jcardenas@unitedsp ina l .org or (202) 556-2076, x7104. 

Sincere ly, t &d� Ben�� ' MPA 

Vice President, Government Relations 

1 i Q:--:34  Q U E E N S  B LVD.  S U I T E  :n o . KEW G ARDE.N S ,  NY 1 1 4 1 5 . 890A04 .i898 9 0  



Lyn ette M c D o n a l d  

From: 
Sent: 

To: 

S u bject: 

Bonn ie  Storbakken 
Fr iday, October 1 3 ,  2017 4 :10 PM 

Lynette McDona ld  

Attachments: 
Fwd: U n ited Sp i na l  Associatio n Comments o n  Cha pter d raft regu latio n 50-02 - 15 
imageOO l .png;  ATTOOOOl .htm; U n ited S p i n a l  Associatio n - N D  Reg Cha pter 

50-02 - 15 .pdf; A TT00002 .htm 

We m ay want to n ote that  rece i pt of these was past our d e a d l i n e  b ut i n c l u d e  a n yway. 

S e n t  fro m my i P h o n e  

Begi n forwa rd e d  m essage : 

From : J a sey Ca rd e n a s <jca rd e n a s @ u n itedspi n a l . o rg> 

Date:  Octo b e r  1 3 ,  2017 at 3 : 17 :36 PM CDT 

To : " b sto r b a kke n @ n d bom .org" < b sto rba kke n@n d b o m . o rg> 

Cc: Al e xa n d ra B e n n ewith <ABe n n ewith@u n itedspi n a l . o rg> 

S u bject :  U n ited S p i n a l  Association Com ments on Cha pte r draft regu lation 50-02-15 

H e l l o ,  

U n it e d  S p i n a l  Asso c i a t i o n  w o u l d  l i ke t o  s u bm it o u r  com m e nts o n  d raft regu lat ion Cha pte r 50-02-15. We 
u n d e rsta nd the fo r m a l  co m me nt pe riod has just passed , but we hope that o u r  o rgan izat ion's views wi l l  
b e  co n s i d e red at the b oa rd meeting next  we e k  a s  you ta ke u p  the issue of te lemedici n e . 

We a re req uesti ng that  that the la nguage in draft regu lat ion Cha pte r 50-02-15 be a m e n d e d .  Specifica lly, 
a m e nd i ng the restr ict ive la nguage ca rvi ng o u t  a l lowa ble  tech n o l ogy i n  te lemedic ine w i l l  a l low the state 
of N o rth Da kota· to m axi m ize expanded access to hea lthca re fo r peop le with d isa b i l it ies t h ro ugh 

te l e m e d ic ine . 

P lease let m e  know if yo u have a ny q uest io ns . Have a great weekend ! 

About U n ited Spin a l  Associatio n :  

U n ited S p i n a l  Association i s  t h e  largest disabi l ity-led national  non-profit o rganizatio n  fou nded by 

para lyzed vete ra n s  in 1946 a nd has since provided service programs and advocacy to i mprove the 
q u a l ity of l ife of those across the l ife spa n  l iving with spinal  cord injuries and d isorders (SCl/D) such as 
m u lti p l e  sclerosis, a myotrophic  lateral sclerosis (ALS), post-po l io synd rome and spina bifida .  Un ited 

S p i n a l  h a s  ove r 49,000 mem be rs and represe nts over one mi l l ion individu a ls with sp ina l  cord injuries 

a n d  d isorders, over 50 chapte rs, over 100 re habi l itatio n  hospital members and close to 200 support 

g ro u p s  nationwi d e .  Throughout its history, U n ited Spi na l Association has d evoted its energies, talents 

a n d  p rograms to i m p roving the qual ity of l ife for these Americans and for advancing their 
inde p e nd e nce . U n ited Sp ina l Association is a lso a VA-recognized vete rans service organization (VSO) 
se rvi n g  vete ra ns with d isabi l ities of a l l  kinds.  

Tha n k  yo u,  
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l'J-. / "./ Jasey Ca rdenas, S e n i o r  Pol i cy Associ ate 

U n ited Sp i n a l Associ a t i o n  

1 6 6 0  L St reet N W, Su i te  5 0 4  

W a s h i n gt o n ,  DC 2003 6  

Offi ce : 202-556-2076 e x t .  7 104 F a x :  202-223-2380 

E-m a i l :  jca rd e n a s@u n itedspi n a l . org Web : www . u n itedspi n a l . o rg 



Lynette M c D o nal d  

Fro m :  

Sent:  
To: 

Subject: 

B o n nie Storba kken 

M o nday, September 2 5 , 2017 10:48 AM 
Lynette McDona ld  

Fwd: Fol low u p  from our  d iscussion yesterday. 

Not s u re I s e nt this to you .  This i s  the officia l co mment of the Atto rney G e n e ra l .  

Se nt fro m my i P h o n e  

Beg i n  fo rwa rd e d m essa ge : 

Fro m :  " S e i b e l ,  Troy T. 1 1  <tse ibe l@nd.gov> 

Date: Septe m b e r  2 2 ,  2017 at 10:33:53 AM CDT 

To: B o n n ie Sto rba kke n <BSto r b a kken@nd bom.org> 

Su bje ct :  RE:  Fol low up  from our  d iscussion yesterday.  

B o n n i e ,  

Yes , I th i n k  that accu rately reflects what w e  d iscussed . Thanks . 

Troy T .  Seibel  
C h ief Deputy Atto rney Genera l  
Office of Attorney Genera l  
6 0 0  E .  Bou levard Ave . ,  Dept. 1 25 
B isma rck , N D  58505 
7 0 1 -328-2 2 1 0 
tseibel@nd .gov 

Fro m :  B o n n i e  Sto rbakken [ma i lto : BSto rbakke n @ n d b o m . o rg] 

Sent: Wed n esd ay, September  20, 2017 2 :34  P M  
To : Seibe l ,  Troy T. <tseibel@nd .gov> 

Subject: Fol low up fro m o u r  d iscussion yeste rday . 

CAUTIO N :  Th i s  e m a i l  origi nated fro m a n  outs ide sou rce . Do not cl ick l i n ks o r  open attachments unless 
yo u know they a re safe .  

H e l lo  Troy, 
I wa nted to cla rify the offici a l  com m e nts From the Atto rney G e nera l  rega rd ing o u r  POMP ru le before 
they a re a dded to t h e  co mme nts fo r review by o u r  boa r d .  

It is suggested t h a t  the Board consider add ing  t h e  fo l lowing l a nguage beca use t h e y  w o u l d  be  i nd icators 
th at p rescr ibe rs wou l d  notice a n d  may be suggestive of an issue of one type or a noth e r  rega rd i ng 

sched uled med ications .  

This  langua ge shou l d  be added to the l ist und e r  sect io n 3 .  
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1 .  Violat ing a ny prescr ib ing  agre e m e nt with t h e  phys ic ia n ; 

2 .  Fre q u e ntly re quests e a rly refi l l s  o f  a repo rted d rug fo r a ny reason;  

3 .  Appea rs i m pa i red o r  excessive ly sedated to the phys ic ia n i n  a ny pa tient e nco u nter; 

4 .  H a s  a h i sto ry o f  d rug a b use o r  d e p e n d e ncy. 

Does this a cc u rate ly reflect the co m me nts that were inte n d e d  to be co ns idere d ?  

Tha n k  yo u,  

Bo n n ie 

Bon nie Sto rba kke n 
Executive S ec reta ry 

North D a kota Boa rd of Med ic i ne 

4 1 8  East Broadway Ave . 

Bisma rck, N D  58501 

{701)3 28-6500 



B o n n i e  Sto rba kken 

From: 
Sent: 
To: 
Subject: 

i n fo@ ndbom.o rg 

Tuesday, September 5, 20 1 7  6:06 AM 
Bonnie Sto rbakken 

Contact Form Submiss ion 

Contact Form Submission: Please login to view at https ://www.ndbom.org/admin/cgi-bin/contactadmin.pl .  

www.ndbom.org/admin/cgi-bin/contactadmin.pl?action=display&contact id=279 8  

Submitted values 
Name = Paul Azure 
Address = Wahpeton 
City = Wahpeton 
State = ND 
Zip = 5 8 07 5 
Phone = 70 1 4034898 
Email = paulazure@hotmail .com 

di 
5/3 d0 9 Y 
3 - � �- 11 

Comments = Trying to comment on the administration rules butt could not find the phone number that was 
supposed to be l isted.Will make my comments here,if that is not acceptable call me.I question 50-05 .02 
reporting medication, and I ask that the full board review this rule and consider the effect this will have when 
the Congress eliminates federal health care .the cost of the uninsured to health care is going to have to come 
down or civil tmrest and riots like you have never seen will  start to happen.Perhaps this board should be 
eliminating rules and restrictions instead of making more.again I ask that the board consider the outcome of all 
of the proposed rules ,with the effect they will have on the uninsured population that will have to pay cash for 
their health care 



T E LE M E D ICI N E  RU LE CO M M ENT 

Attach e d  a re t h e  r u les com m e nts we rece ived fo l l ow i ng our  p u b l i c  hea r ing o n  October 
1 2th_ The comment pe r io d e n d e d  O ctobe r 23rd u n d e r  law, b ut I 've i n c l u d e d  a l l  com m e nts 

rece ived,  whether they a rr ived by that date or n ot .  

Some,  s u ch a s  t h e  N D  Psychiatr ic Ass n ., N D  Boa rd of Pha rmacy,  Hea lth P a rtn e rs , Dr .  
Andy M clea n, s u p ported the ru le  as  w ritte n .  

T h e re was a co n s istent theme for t h ose s uggesting cha nges a n d  it d e a lt with fol low- u p  

ca re a n d  o n-ca l l  phys i c i a n s  wit h i n  a g ro u p .  Sometimes we g e t  v e r y  c l o s e  t o  a n  iss u e  a nd,  

pe rh a ps , what see m e d  p retty c lea r to m e  w h e n  d raft i ng this  ru le  may n ot have b e e n  c lea r to 
oth e rs .  At any rate, I 've d rafted an a d d it io n a l  p a ragra ph to the rule that m a kes it c l e a r  that 1) 
fo l low up ca re,  after a p hysicia n-pat ient re lat io n s h i p  is esta b l ished by the fi rst exa mination or 
eva l u at io n ( in perso n or  te lemed ic ine ) ,  may b e  d one i n  a ny way d e e m e d  a p p ro p riate by the 

phys ic ian  o r  physic ia n a ss istant .  Th is  wo u ld a l low fo l low- u p  phone ca l ls ,  e m a i ls,  etc. ,  wh ich I 

know t h e  boa rd does not  i nt e n d  to p r o h i b it; a n d  2 )  o n  ca l l  p rovide rs d es ignated by a l ice nsee 
wou l d  be covered by th is ,  a s  we l l  a s  the t reat ing  p rov ide r . I t h i n k  t h i s  covers the o bjections 

l isted by most of th e com m e nters . 

A s uggestion by Te l a  doc,  th at we cha nge the l a ng ua ge a n d  a l low a phone ca l l  with 
a syn ch ronous store a nd forwa rd tech n o l ogy, i s  not c lea r to me, as  I d on't u ndersta nd what that 
asynch ro n ou s store a nd forwa rd mate r ia l wo u ld be .  Us ua l ly, that te r m i s  used to d e scribe 

ite m s  s u ch a s  rad i o logy images ,  but I don't t h i n k  that's what Te l a d oc m e a n s .  They wil l  be at the 
h e a r ing, s o  perhaps we can get c la rificat ion  on the  po i nt . The i r  l anguage wou l d  g reat ly expa nd 
the use of j u st a ud i o  ca l ls , a s  op posed to o u r  sta ndard l angua ge req u i r ing  a v ideo com pone nt . 
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ATTO R N EY G E N E RAL 

A d m i n istrative R ules Comm ittee 1 Cf 3 _ ;:,;. S-- ' I 
Cha irman Devl i n  cal led on M r. Randy Mi l ler, Execut ive Di rector, North Dakota Lottery, for test imony 

(Append ix C) regard ing  ru les adopted by the Attorney Ge.neral .  M r. M i l ler  said ru les are necess itated by the 
term inat ion of the game,  Hot Lotto , and its rep lacement, Lotto America. 

STAT E  ELECTRICAL BOARD 

Cha i rman Devl i n  cal led on M r. Scott Porsborg ,  Special Assistant Attorney Genera l ,  State E lectrical Board ,  for 
testimony (Append ix  D) regard ing  rules adopted by the State E lectrica l Board .  

I n  response t o  a q uestion  from Representat ive Koppelman , Mr. Porsborg said i t  takes about 2 years to complete 
the requ i red 576 hours of apprenticesh ip  tra in ing classes. 

GAM E AN D F I S H  D E PARTM E N T  

Cha i rman Devl i n  cal led on M r. Scott Peterson ,  Deputy D i rector, Game a n d  F i s h  Department ,  for test imony 
(Appendix E) regard ing ru les adopted by the Game and F ish Department. M r. Peterson said the rules redefine legal 
l ive bait .  He said this change e l im inates the need for bait vendors who handle on ly terrestrial l ive bait to be 
l icensed . 

D E PART M E N T  O F  H U MAN S E RVIC ES 

Cha i rman Devl i n  cal led on  M r. Jonathan Alm, Legal Counsel ,  Department of Human Services , for testimony 
(Append ix F) rega rd i ng  ru les adopted by the Department of Human Services.  

I n  response to a q uestion  from Representative Koppelman , Mr. J im F leming ,  D i rector, Ch i ld Support Divis ion ,  
Department of H uman Services ,  said the gu idel ines are based on income.  He sa id one of the deductions al lowed in  
calcu lat ing net  i ncome is  the cost of  health insurance premiums.  He sa id  increasing health insu rance premiums wi l l  
have a correspond ing  effect on the amount of ch i ld support paid to an obl igee. 

M r. F leming sa id the change to the ch i ld support gu idel i nes for those obl igors with less than $700 per month in 
net i ncome was done with the ch i ld support obl igations of inmates i n  m ind .  He said e l im inat ing or reducing the chi ld 
support ob l igations  of i nmates al lows an  inmate to be released with a clean s late . 

I n  response to a q uest ion from Senator Ki lzer, M r. Alm said the Department of H u man Services is working with 
the Attorney Genera l 's  office to develop a bil l draft regard ing a Medicaid fraud u n it . 

N O RTH DAKOTA BOARD OF M E D I C I N E  

Cha irman Devl i n  cal led o n  Ms .  Bonn ie Storbakken ,  Executive Secretary, North Dakota Board of Medic ine ,  for 
testimony (Append ix  G)  regard ing  ru les adopted by the North Dakota Board of  Medic ine.  

In response to a q uestion from Senator Heckaman ,  Ms .  Storbakken said 201 5 leg islat ion requ i red l icens ing 
board s  to adopt ru les regard ing  participation in the p rescript ion drug mon itori ng prog ram .  She sa id the Board of 
Med ic ine was await ing the adoption of federa l  regu lations before the board could fina l ize its ru les.  

In response to a question from Representative Koppelman ,  Ms .  Storbakken said du ring the ru les process, the 
Board of Medic ine consu lted with the Board of N u rs ing and the Board of Pharmacy. She said those boards have 
completed the i r  ru les on the prescription d rug mon itoring program.  

I n  response to a q uestion from Senator Anderson ,  Ms .  Pam Sagness , D i rector, Behavioral Health Division ,  
Department o f  H u man  Services ,  said Dr. Andrew Mclean provided comments a t  the hearing regarding narcotic 
prescrib ing  via telemed ic ine .  She said the state d id not have any opioid treatment p roviders in 201 5 .  She said it is 
important to have fu rther d iscussion and find solut ions.  She said access to the d rugs used to treat opioid d isorder 
shou ld  not be l im ited . 

I n  response to a question from Representative Koppelman ,  Ms .  Sagness said to p roh ib it the prescrib ing of 
d rugs via telemed ic i ne  is too broad of a stroke s ince the treatment for opioid add ict ion inc ludes drugs that are 
cons idered opio ids .  

Cha i rman Devl i n  cal led o n  M r. John Ward , Teladoc. Mr. Ward i ntroduced Dr. Don na Campbe l l ,  who i s  a member 
of the Texas Senate. D r. Campbel l  p rovided test imony (Appendix H) regard ing  the telemed ic ine ru les adopted by 
the North Dakota Board of Medic ine.  

North Da kota Legislative C o u n c i l  Decem ber 5,  201 7 
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I n  response to a q uest ion from Senator Anderson ,  Dr. Campbel l  said under Teladoc p rotoco l ,  the doctor has t� - ��- \{ 
patient 's record i n  view d u ring the consu ltation . The doctor a lso may use h igh-defi n it ion photographs,  and ,  if 
needed , v ideo.  She  sa id telemed ic ine is not for compl icated med ical p roblems;  however, a broad range of 
cond it ions can be hand led by telemed ic ine.  She said the doctor has the option of referri ng the patient to u rgent 
care , the patient's pr imary care physician ,  or to an emergency room.  

In  response to a question from Representative Koppelman ,  Dr. Campbel l  sa id  the lack of  b roadband access in  
some a reas wou ld  make a requ i red video consultation d ifficult for some patients. She sa id  many people may not be 
techno logy savvy enough to use the equ ipment necessary for a video consu ltat ion . 

I n  response to a q uestion from Senator Heckaman,  D r. Campbel l  said the ru le requ i ri ng  the i n it ia l  consu ltation to 
be cond u cted via video is arb itrary and capricious .  She said a med ical cond it ion that creates the need for a second 
consu ltat ion may be u n related and have no connect ion to the first visit with video. 

In response to a q uestion from Senator Anderson , Dr. Campbel l  said once the patient re lat ionsh ip  is establ ished ,  
i t  is  forever. 

C h a irman Devl i n  cal led on Dr. Jason Tibbels, Teladoc, for test imony regard ing  the te lemed ic ine ru les. Dr. Tibbels 
said phys ic ians use p rofessional j udgment to make an  informed decision regard ing  the care of the patient. He said 
that duty to make an informed decision is  the same rega rd less of whether the consu ltat ion is  done i n  person or via 
telemedic ine .  He said telemed ic ine is not a cure-a l l  for a l l  cases. He said the standard of care is the same whether 
it i s  the patient 's 1 st consu ltation or the 20th . 

I n  response to a q uestion from Senator Anderson ,  Dr. Tibbels said for telemed ic ine to be effective , the rules 
must use tech nology-neutral language. He also said the shar ing of informat ion is crit ica l .  

I n  response to  a q uestion from Senator Heckaman ,  D r. Tibbels sa id  Te ladoc does not prescribe any  control led 
substances.  However, he said , the treatment of opio ids requ i res some prescrib ing  of controlled substances. He said 
i n  h i s  persona l  op in ion ,  the opioid epidemic is huge and telemed ic ine shou ld be permitted to be used to treat an 
ep idemic .  

C ha i rman Devl i n  cal led on Ms.  Claudia Tucker, Vice President Government Affa i rs ,  Teladoc, for test imony 
(Append ix I) rega rd i ng  the telemed ic ine rules. She said Teladoc is a very col laborative company. She said the 
company wou ld be wi l l i ng  to part icipate in  a database for the shar ing of i nformation .  

I n  response to a question from Representative Koppelma n ,  Ms .  Tucker said Teladoc's issue with the Board of 
Med ic ine 's telemed ic ine ru le is the rule is not technology neutra l .  

C h a irman Devl i n  sa id the committee was emailed letters regard i ng the rules from the Al lergy & Asthma Network 
(Append ix J ) ,  The  E R I SA Industry Committee (Appendix K) , AARP North Dakota (Appendix L) , and the Un ited 
Sp ina l  Associat ion (Append ix M). 

I t  was moved by Senator Poolman,  seconded by Representative Koppelman ,  and carried on a rol l  cal l  vote to 
hold over to the next meet ing the North Dakota Board of Medicine's rules on telemed icine on pages 90-91 of 
Supp lement 367 . Representatives Devl i n ,  Boehn ing ,  Boschee, Koppelman , Louser, Pyle ,  Seibel ,  Toman , and Weisz 
and Senators Anderso n ,  Armstrong , Heckaman , Ki lzer, Klei n ,  Poolman ,  and Rust voted "aye ." No negative votes 
were cast. 

STATE BOARD OF I N D IAN S C H O LARS H IPS 

C h a irman Devl i n  cal led on Ms.  Brenda Zastoup i l ,  D i rector, F inancia l  Aid , North Dakota Un iversity System, for 
testimony (Append ix  N )  regard ing  ru les adopted b y  t h e  State Board o f  I nd ian Scholarsh ips .  

In response to a q uestion from Representative Boehn ing ,  Ms .  Zastoup i l  said rec ip ients of the scholarsh ip  must 
be North Dakota residents.  She said the abi l ity to provide documentation to p rove el ig ib i l ity has not been a p roblem. 

STATE DEPART M E N T  OF H EALTH 

C hai rman Devl i n  cal led on M r. Da le  Patrick, Radiat ion and Asbestos Control P rogram,  State Department of 
Health , for test imony (Appendix 0) regard ing rules adopted by the State Department of Health . 

I n  response to a question from Representative Boehn i ng ,  Mr. Patrick said the department is notified of any 
repeals or  changes to federal ru les which may affect the department's ru les. 

North Dakota Leg is lative C o u n c i l  Decem ber 5, 201 7 



Testi m o ny of Bonnie  Storbakken, Executive Secretary of the N ort h Da kota Boa rd of Medicine 

H e l l o  C h a i rm a n  Dev l i n  a n d  m e m b e rs of the Ad m i n istrative R u les  Com m itte e .  My n a m e  is  

Bo n n i e Sto r b a k ke n .  I am t h e  Execut ive Secret a ry for the N o rth D a kota Boa rd of M e d ic ine .  I am 
h e re tod a y  to d i sc u s s  with yo u our te le m e d i ci n e  ru l e  t h at was h e l d  ove r at  yo u r  last m e et ing .  

If  yo u reca l l  t h e r e  was d iscuss ion at  yo u r  m eeti n g  i n  D e ce m b e r  t h at t h ere we re a n u m ber of  

com m e nts t h at were received rega rd ing t h e  re q u est to a l low t h e  p rescri ptio n  of op io ids  

t h ro u gh t e l e m e d i ci n e  fo r m e d icat io n  assisted treatm e nt {MAT} p u rposes .  It was the  bu lk  of 

com m e nts rece ived p e rta i n i n g  to th is issu e that  m otivated us to h o l d  t h e  r u l e  over  to give o u r  
b o a rd a n  o p p o rt u n ity t o  revi ew a n d  fu l ly co n si d e r  these  com m e nts.  

The s e co n d  i ss u e  that was d i scussed at yo u r  m e et ing was t h e  v ideo req u i re m e n t  in  establ ish ing 

t h e  P at i e nt-Lice n s e e  Re lat io n sh i p .  Ad d itio n a l  co m m e nts rega rd i n g  this issue were a lso received 

by t h e  Ad m i n ist rative R u l es Co m m ittee as we l l  as  by t h e  Boa rd .  The Boa rd revi ewed t h e  

co m m e nts t h at w e r e  p rovi d e d  o n  t h i s  iss u e  as wel l .  

I t  i s  m y  i ntenti o n  t o  p rovi d e  you with a n  ove rview o f  t h e  a ct ion  that  was t a k e n  by o u r  board 

afte r t h e  D e ce m b e r  5th Ad m i n istrat ive R u l es Com m ittee m e eti n g  a n d  h e l p  w a l k  yo u th rough the 

c h a nges t h at h ave been m a d e  to t h e  ru l e .  Once I fi n i s h  with t h i s  I wi l l  i nt ro d uce D r .  Brenda 

M i l l e r  to yo u who w i l l  p rovid e  a l itt l e  more b ackgro u n d  of the d iscuss i o n s  t h at h ave been h a d  

by o u r  b o a rd rega rd i n g  t h e  req u i rements with i n  t h e  r u l e  t o  esta b l i sh  a P at ie nt-Lice nsee 

R e l at i o n s h i p .  

T h e  a ctions taken b y  th e  N D B O M  after t h e  December Administrative Rules Committee 

Meeting:  

1.  The B o a rd h a d  a t e l e p h o n e  confere n ce m eeti n g  at which t h ey a p p o i nted a t e l e m ed i cine  

c o m m ittee with  dec is ion m a king a utho rity to ass ist with  t h e  review and possi b l e  

a m e n d m e nt o f  the te lemed ic ine r u l e .  

2 .  Th e te l e m e d ic ine co m m ittee m et o n  J a n u a ry 4th a n d  a d d ressed the  two m a i n  issues that 

were d iscu ssed at the Ad m i n istrative R u les  Com m ittee M eeti n g :  

a .  T h e  Patie nt-Licensee Relatio n sh i p :  t h e  com m ittee fe lt t h i s  i ss u e  h a d  been 

d iscu ssed by the  fu l l  board and the  d ecis i o n  of the board was to conti n u e  to 
req u i re t h e  th ree o pt ions u n d e r  the  ru l e  to estab l i s h  t h e  p at i e nt-l icensee 

re lat ion s h i p .  They did not a gree with the co m m e nts seeki ng to e l i m i n ate the 

l a n g uage rega rd ing the i nteractive video exa m i nat ion .  

b .  T h e  P rescri b i ng o f  op io ids  fo r MAT p u rposes : t h e  com m ittee d i scussed this issue 

and t h o u ght t h at t h e  r u l e  s ho u l d  b e  a m en d e d  to a l l ow fo r th is  exception .  The 

com m ittee fe lt it was necessa ry to h ave c lear  l a ngu age to a l low fo r th is  

exception to treat  those with o p i o i d  a d d i ct ions wh i l e  st i l l  m a i nta i n i ng their  

com m it m e nt to assisti n g  with the o p i o i d  issues c u rrently faci ng o u r  state.  



c .  The co m m ittee d i rected Bon n i e  to work with t h e  p a rt ies  p resent to d eve lop 

l a ngu age for t h e  o p i o i d  exce ptio n .  The co m m ittee a l so d i rected Bon n i e  to work 

with lega l  co u nse l  to e n s u re the cu rrent l a n gu age rega r d i n g  the Pat ie nt-Lice n see 

R e l at i o n s h i p was as  c l e a r  as p ossi b l e .  

d .  Ad d it i o n a l  co m m ents were received a n d  reviewed a t  th is  m eeting  i n c l u d ing 

those com m e nts received by you r  com m ittee at t h e  Dece m b e r  m eet i n g .  

3 .  T h e  t e l e m e d i ci n e  co m m ittee m et a g a i n  o n  F e b ru a ry 9 to g o  over t h e  l a ngu a ge c h a nges 

to t h e  ru le  made by myself  i n  consu ltat ion with our  lega l  co u n s e l  a n d  i n  con s i d e rat io n  of 

the s uggested c h a n ges by the D e p a rt m ent of H e a lt h  as wel l  as  the Associat io n .  

a .  T h e  com m ittee  a p p roved t h e  b u i k  o f  a m e n d m e nts m a d e  t o  th e  r u i e  a n d  d i rected 

Bo n n i e  to s u b m it t h e  fi n a l  d raft to the Ad m i n istrative R u l e s  Co m m ittee .  

b .  Ad d it i o n a l  co m m ents w e r e  received a n d  reviewed by t h e  com m ittee a t  this 

meet ing 

4.  The te lemed ic i n e  com m ittee m et a ga i n  o n  M a rch 2 to d iscuss a d d it io n a l  com m e nts that  

Bon n i e  had  received rega rd i n g  l a n g uage i n  t h e  ru l e .  

a .  The com m ittee m a d e  two c h a n ges t o  t h e  l a n gu a ge a t  t h i s  fi n a l  m eeti n g .  One 

ch a n ge to its d efi n it ion  of t e l e m e d i c i n e  and one ch a n ge to the n u m b e ring a n d  

form attin g  of t h e  Pat i e nt-Licensee R e l atio n s h i p  wit h i n  t h e  d efi n it i o n s  sectio n 

based o n  com m ents receive d .  

Summary o f  Changes made t o  the Telemedicine Rule:  

1 .  50-02- 15 T h e  fi rst c h a nge yo u s e e  a d d s  a state ment to the  d efi n it ion  of te l e m e d icin e to 

e n s u r e  that eve ryon e  u n d e rsta n d s  that  asyn c h ronous  store- a n d -fo rwa rd techno logy 

does  not m e a n  pat ient su p p l ied i nfo rmation on ly .  Th is  c h a nge was m a d e  after 

reviewi ng a com m e nt received fro m CT e l  (Center fo r Te l e h e a lth and e- H e a lt h  Law) 

which stated that  s o m e  states were d e a l i n g  with com p a n ies who we re u s i n g  o n ly 

p at ient  su p p l ied  info r m ation such  a s  a quest ion n a i re a n d  d efi n i n g  it a s  a sync h ronous 

store-a nd-forwa rd tech n o l ogy. T h e  te lemedic ine com m ittee fe lt th is  interpretation d i d  

n o t  fit with i n  t h e i r  inte n d e d  d efi n it i o n  of asynch ronous  store-a n d -forwa rd tech nology 

so t h i s  sentence was a d d e d ,  

2 .  50-02-15 Th e seco n d  s ign ifi c a nt c h an ge m a d e  w a s  to p rovid e  a d efi n it ion o f  t h e  Pat ient­

Licensee Relat ion s h i p  in a c l e a r  b u l l eted fa s h i o n  wit h i n  t h e  d efi n it ion s  section of t h e  

r u l e .  

a .  T h i s  was d o n e  to t ry t o  be a s  c lear  as possi b l e  w h a t  i t  t a k e s  to est a b l is h  the 

patient l icensee r e l at ionsh i p .  There seemed to be an i m p ress ion fro m many of 

the com m e nts h e a rd t h at v ideo was t h e  o n ly way to esta b l i s h  a pat ient-l icensee 

re l ati o n s h i p .  

b .  T h e r e  was a lso a c h a nge i n  t h e  langu a ge t h at d efi n e d  what wou l d  n ot q u a l ify as 

esta b l i s h i n g  a p at ient l i ce n see relatio nsh i p .  The com m ittee removed t h e  wo rd 
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stat ic  i n  front of t h e  o n  l i n e  q u est io n n a i re a s  it a p p e a re d  th rough some verba l 

co m m e nts a n d  q u est ions  rece ived that  t h e re wo u l d  b e  use  of a d rop d own o r  
b r a n c h i n g  q uesti o n n a i re to e sta b l i sh  t h e  pat i e n t  l i censee re lati o ns h i p .  

3 .  50-02- 15-03 ( b )  was c h a n ge d  t o  avo i d  confu s i o n  with t h e  d efi n it i o n  o f  pati ent  l i censee 

r e l at i on s h i p .  This sect ion rea l ly we n t  to d escri b i n g  the a b i l ity of the patient a n d  

p rovi d e r  to b e  a b l e  t o  verify the ident ity o f  e a c h  oth e r .  

4 .  5 0-02- 15-03 (c)  t h i s  w a s  cha nged to m a ke c lea r how exa m i n at ion s  m u st be con d ucted to 

esta b l i s h  a p at i e nt l i censee re l at ions h i p  by refe rr ing  to the d efi n it i o n .  

a .  T h e  s u b p a ragra p h  which a l lowed fo r fo l low u p  care t o  b e  d o n e  b y  exa m i n at io n 

at t h e  d i scret ion  of t h e  provi d e r  was ch a n ge d  to e n s u re t h at a l l  wo u l d  

u n d e rstan d  th is  was i nt e n d e d  t o  a l low fo r fo l low u p  care .  S o m e  o f  t h e  com m e nts 

s e e m e d  d emonstrate a be l i ef that  t h e  req u i re m ent  to use  v ideo was o n ly for the 

fi rst v is it  and t h e refore arb itrary .  The t e l e m e d i c i n e  com m ittee wa nted to en s u re 

t h at fo l l ow u p  ca re wo u ld be p e r m itte d  t h e  sa m e  as it wo u ld b e  i n  most faci l it ies .  

The co m m ittee wanted l i cen s e e s  to u s e  t h e i r  d i scret i o n  o n  fut u re v is its  once the 

p a t i en t- l i censee re l at ionsh i p  was esta b l i s h e d  to t h e  sa m e  d egree ut i l i zed by 

l ice n sees in a trad it io n a l  m e d i ci n e  sett i n g .  

b .  T h e  langu age rega rd i n g  t h e  exce pti o n  t o  a n  i n d e p e n d ent exa m i n at ion  was 

a m e n de d  to m a ke it c lear w h i ch types of s it u at i o n s  wou l d  not req u i re an 

i n d ep e n d ent exa m i n ation of t h e  p at i e nt .  

5 .  50-02- 15-03 ( d )  M e d ica l record s .  W e  t h o u ght t h i s  cha rige was n e e d e d  t o  m a ke c lea r 

w h at t h e  expectat ion of reco rds  i s  to a l l  l i censees .  

6.  50-02- 15-04 Prescri b i ng .  Th ere was a c h a n ge i n  t h e  l a nguage that  p ro h i b ited the 

p rescr i pt i o n  of o p i o i d s .  Th is  l anguage was p roposed by the D e p a rt m e n t  of H e a lth a nd 

a p p roved by t h e  com m ittee.  Th e l a n gu age yo u see today a l lows for p rescr i ption of 

o p i o i d s  o n ly wit h i n  M e d ication Assisted Treat m e n t  ( M AT) s itu ati o n .  Th i s  a l l ows for the 

i nt e n t  to l i m it t h e  p rescript ion of o p i o i d s  a s  w e l l  a s  p rovi d e  t reatm e nt to those with 
o p io i d  a d d i ct ions .  

Attachments 

1 .  A m e n ded Te l emed ic ine R u l e  

2 .  Addit iona l  com m ents that h ave b e e n  cons id e red i n c l u d i n g  those co m m e nts 

s u b m itted to t h e  Ad m i n istrative R u les  Com m ittee i n  Dece m b e r  

3 .  Ad d it i o n a l  Refe rences 

a .  N o rth Da kota Depa rtm ent of H u m a n  Services M e d ica l p o l i cy rega rding  

Te l e m ed ic ine  wh ich req u i res face to face vis u a l  contact b etween the 

p ra ctit io n e r  a n d  p at ient in  o rd e r  to b e  re i m b u rsed . 

b .  CTe l a rt ic le  entit l ed ,  "Te l e m e d ici n e :  P rescri b i n g  a n d  t h e  I nternet" . This 
a rt ic le states that at the t i m e  of the a rt ic le  p u b l icat i o n  that  41 states and o n e  

territory req u i red a p hysici a n  to con d u ct a n  i n - p e rson o r  face-to-face e x a m  of 

t h e  p at ient befo re p rescri b i n g  m e d icatio n  u s i n g  te lemed ic i n e .  
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c. P u b l i c  H e a lth Law a rt ic le  e ntit l e d  "P rescr ipt i o n  D r u g  Physica l Exa m i n ation 

Req u i re m e nts" . 

d .  Jo int  State m e nt o n  Ant ib iotic Resistance fro m 25 N atio n a l  H e a lt h  

Orga n izati o n s  a n d  the Centers fo r D i s ease Contro l a n d  P revent i o n  

e .  C D C  E n co u rages Safe Antibiotic P rescri b i n g  a n d  Use 

4. Testi mony of Dr .  Brenda  M i l l e r  
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CHAPTER 50-02-15 

TE LEMED ICI N E  

50-02-15. Definitions. As used i n  th is chapter, 
"Telemedicine" means the practice of medicine us ing e lectron ic  com m u nication, informat ion  
techno logies or other  means  between  a l icensee in one locat ion a n d  a pat ient i n  a nothe r  locat ion, with 
or without  an interven i ng hea lthca re provide. It inc ludes d i rect i nte ractive pat ient encou nters as wel l as 
asynchronous  store-a nd-forward technologies a n d  remote mon itor ing. Asynchronous  store-a nd­

forwa rd tech nology is not pat ient o n ly provided i nfo rmation .  

"Licensee" means a physic ian o r  physici a n  assistant  l icensed to pra ctice in N o rth D a kota. A ohvsic ian 

assistant pra ctic ing telemedic ine from another  state is su bject to the ru les regard i ng phys ic ian  
supervis ion, except that supervis ion may be by a North Da kota l icensed physic ian who is practic ing 
te lemed ic ine i n  No rth Dakota a nd need not be by a No rth Da kota l icensed physic ia n who is physica l ly 
located i n  North Dakota . 

"Pat ient-L icensee Re lat ionsh ip" means  a re lat ionsh ip between a l i censee a n d  a pat ient  
esta b l i shed  by a ny of the  fo l l owing means :  

1 .  A face to face exa m i n at ion/eva l uat ion of the  pat ient  by the  l icensee, or 
2 .  An i nteractive v ideo exa m inat ion that  ut i l i zes  appropr iate periphera l  and  d i agnost i c  

testing, o r  
3 .  An exa m i n at ion  conducted with a n  appropriate l i censed  i nterve n i ng hea lthcare 

prov ider  pract ic i ng wit h i n  the scope of the i r  profess ion and prov i d i ng necessary 
phys ica l  fi nd i ngs to the  l icensee, and  

4 .  A l l  exa m i n at ions  or eva l uat ions  shou ld  be the  equ iva lent  to a n  i n  -person 
exam inat ion,  a n d  

5 .  The fo l low ing wi l l  not be  defi ned a s  estab l i s h i ng a pat ie nt- l i censee re lat ionsh ip: 

Genera l Authority : 
Statute I m p lemented : 

i .  An exam i n at ion o r  eva luat ion that cons i sts o n ly of o n l i n e  
questionna i re, a u d io on ly conversat ion,  e m a i l  on ly a n d  or  e lectron i c  
com m u n ication  o n ly, or facs im i l e  com m u n icat ion o n ly. 

28-3 2-02, N DCC 
43-17, N DCC 

50-02-15-02. Licensure . The practice of medic ine is deemed to occu r in the state the patient is located. 
P ractitione rs prov id ing medica l  ca re to pat ients located in N o rth Dakota a re subject to the l icens ing a n d  
d iscipl i na ry l aws of N o rth Da kota and  must possess an a ctive No rth  Dakota l icense fo r the i r  profession .  

Genera l  Authority : 28-3 2-02, N DCC 
Statute I mp lemented : 43-5 1-02 NDCC; 43-17, N DCC 

50-02-15-03 . Standard of care and  professiona l  ethics. L icensees a re he ld  to the same standard of  ca re 
a n d  same ethica l standards whether practici ng t rad itional. i n-person, medic ine or te lemed icine. 
Therefore, the fol lowing apply i n  the context of telemed icine: 

a )  Scope of practice. P rofessiona l  ethica l standards requi re a l l  practit ioners to practice on ly i n  
a reas i n  which they have demonstrated competence, based on thei r t ra i n i ng, a bi l ity and 



expe rience .  I n  assess i ng a l icensee's compl ia nce with this  ethica l requ i rement, 
cons iderat ion wi l l  be given to boa rd cert ificat ions  and specia lty groups' te lemedic ine 

sta n d a rds .  
b )  Patient Licensee relationshipVer ificat ion  requ i re ments .  A l i ce nsee pract ic ing te lemedic ine 

m u st estab l ish a va l id relationship with the patientpat ient - l icensee re lat ionsh ip prior to the 
d i agnos i s  a nd/or treatment of a pat ient .  A l i censee pract ic i ng telemed ic ine sha l l  verify the  
i dentity of the patient seeking ca re; and  d isc lose, and ensure the patient has the ability to 
'f€£#v, the ident ity and  l icensure status of a ny l icensee provid i ng med ica l  services to the 
pati ent.  The pat ient m ust have the ab i l i ty to ve rify the ident ity and  l i censu re status of a ny 
l i censee prov i d i ng te lemedic ine se rvi ces to the pat i ent .  

c)  Evaluations and eicaminations required to establish a pPat ient-ILicensee fRelat ionship. 
Eva l u at ions  and  exa minations .  P rior to i n it i a l ly d iagnos ing or t reat i ng a pat ient for a specific 
i l l ness or condit ion, a n  examination or eva l uat ion m ust be performed .  An exam i nat ion or 
eva l uat ion may be performed ent i rely through te lemedic i ne, if the exa m inat ion or 
eva l uation is equ iva lent to a n  in -person exa m inat ion as defined under  the "Pat ient-Licensee 
re lat ionship". A video examination that utilizes appropriate diagnostic testing and use of 
peripherals that would be deemed necessary in a like in person examination or evaluation 

would meet this standard, as would an eicamination conducted with an appropriately 
licensed intervening health care provider, practicing 'tvithin the scope of their professioA, 
providing necessart' physical findings to the licensee. /\n examination or evaluation that 
consists onlv of a static on line questionnaire or an audio conversation \viii not be considered 
to meet the standard of care. 

O n ce a l icensee conducts a n  acceptab le  exa m i nat ion or  eva l u at ion, whether i n -person o r  by 
te lemed ic ine, and  estab l i shes a pat ient-l icensee re lat ionship, s ubseque nt fol low-up care 
m ay be provided as  deemed appropriate by the l i censee, or by a prov ider  d es ignated by the 

l i censee to act tempora r i ly in the  l icensee's a bsence.  If t h ree o r  more yea rs passes between 

the i n it i a l  eva luat ion o r  exam inat ion  and  cons istent ca re has  not been provided by the 

l i ce nsee, a nother  exa m inat ion eva l u at ion u nde r  th i s  ru le must be conducted prio r  to  

add it iona l  d iagnos is and o r  treatment . 

It is recognized that in certain types oftelemedicine utilizing asynchronous store and 
forward technology or electronic monitoring, such as tele radiology or ICU monitoring, it is 
not med ica l ly necessary for an i ndependent exam ination of the pat ient to be performed i n  
cert a i n  types of te lemedic ine that ut i l ize asynchronous  sto re-a nd-forward techno logy o r  

e lect ron is monitoring such as te le rad iology or e lectron ic ICU monitoring.7 

d) Med ica l  records .  Licensees pract ic ing te lemedic ine a re s ubject to a l l  N orth Dakota laws 
govern ing the adequacy of med ica l  records a nd the provis ion of med ica l  records to the 

patient  a n d  other med ica l providers treat ing the pat ient .  Thus, a ny provider treat i ng a 
pat ient  v ia  te lemedic ine must ma i nta in  adequ ate medica l  reco rds for each encou nter that 
a re ava i l a ble to the patient and other prov iders .  

e )  L icensees must have the ab i l ity to m a ke appropriate referra ls of pat ients not amenable to 
d i agnosis or complete t reatment through a te lemed ic ine encou nter, i nc l ud ing those 
pat ients in need of emergent ca re, or complementary in -person care .  

Gene ra l  Authority : 28-32-02, N DCC 
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Statute I m plemented : 43-17-3 1, N DCC 

50-02-15-04. Prescribing. A l icensee who has perfo rmed a telemed ici ne exa m i nat ion or eva l u at ion 

meet ing the requ irements of this chapter m ay prescribe med ications accord i ng to the l i ce nsee's 

professio n a l  d iscretion a n d  judgme nt, with one exception:  Licensees may not prescribe opioids through 
a telemedicine encounter. Opioids m ay o n ly be prescri bed through te lemedic ine  if d o n e  so as a FDA 
approved med ication ass isted treatment  (MAT) fo r opio id use d isorder .  Opioids m ay n ot be prescri bed 

th rough a te lemed ic ine encou nter for a ny oth e r  pu rpose . 

Licensees who prescribe contro l led su bsta nces, as defined by N o rt h  D a kota law, i n  

ci rcu mstances a l lowed u nder th is  ru le, m ust comply with a l l  state a n d  federa l  laws rega rd i ng the 

prescri b ing of contro l led su bstances, a n d  m ust pa rticipate in the N o rth Dakota P rescription D rug 

M o nitor ing P rogra m .  

Genera l  Authority : 

Statute I m plemented : 

28-3 2-02, N DCC 

19-0 2 . 1-15 . 1, N D CC; 19-03 . 1-22.4, N DCC; 19-03 .5-09(2) ,  N DCC; 

43-17 I N DCC 
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December 4, 2 0 1 7  

The Honorable Bill Devlin 

�i\l';l:l 

TELADOC. 

Chairman, Administrative Rules Committee 
North Dakota Legislative Assembly 
P .O.  Box 505 
Finley, North Dakota 5 8230-0505 

Dear Chairman Devlin and members of the North Dakota Administrative Rules Committee: 

APPENDIX I 

Teladoc appreciates this opportunity to provide its comments to the North Dakota Administrative 
Rules Corrunittee on the proposed rules submitted by the North Dakota Board of Medicine 
("Board") relating to Telemedicine Services. Teladoc respects the role of the Board in 
considering the appropriate rules and clinical practice guidelines that are designed to be 

protective of public health and maintain high-quality care for patients . 

Teladoc has vast experience in te lemedicine as it is the natio n ' s  first and largest telehealth 

platform, delivering on-demand healthcare anytime, anywhere, via mobile devices, a web-based 
portal, video and interactive audio. Teladoc provides services in all fifty states and has over 20. l  
million enrollees, who benefit from access to  Teladoc 24 hours a day, seven days a week, 365 
days a year. After more than a decade of service and over 2.5  million telehealth visits, Teladoc 
has yet to be subject to a single malpractice claim. 

Teladoc has expressed its concerns with the North Dakota Board of Medicine's proposed rules 
under NDAC 50-02-1 5 and specifically with NDAC 50-02-05-03 (c) entitled Evaluations and 
examinations required to establish a patient-licensee relationship, as follows: 

"Prior to initially diagnosing or treating a patient for a specific illness or 

condition, an examination or evaluation must be performed . An examination or 
evaluation may be performed entirely through telemedicine, if the examination is 
equivalent to an in-person examination. A video examination that utilizes 
appropriate diagnostic testing and use of peripherals that would be deemed 
necessary in a like in-person examination or evaluation would meet this standard, 
as would an examination conducted with an appropriately licensed intervening 
health care provider, practicing within the scope of their profession, providing 
necessary physical findings to the licensee. An examination or evaluation that 
consists only of a static online questionnaire or an audio conversation will not be 
considered to meet the standard of care ." 

Teladoc' s primary concern with the above excerpted passage is that limiting the establishment of 
the patient licensee relationship to a video examination it is too restrictive and lacks evidentiary 
support. The language is too restrictive in the respect that it fails to include the use of interactive 
audio as a means of initially establishing the patient-licensee relationship. The efficacy of 
Telehealth utilizing interactive audio has been shown through peer-reviewed literature and also 

1 945 Lakepointe Dr, Lewisville, TX 75057 
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TELADOC. 
seems t o  be conceived o f  by the North Dakota State Legislature in its recent passage of NDCC § 
26. l -3 6-09 . 1 5 (g) , which defines telehealth as follows: 

g. 'Telehea l th" : 
( 1 )  Means the use of interactive audio, video, or other teleconununications 
technology that is used by a health care provider or health care facility at a 
d istant site to deliver health services at an originating site and that is 
delivered over a secure connection that complies with the requirements of 
state and federal laws. 
(2) Includes the use of electronic media for consultation relating to the 
health care diagnosis or treatment of a patient in real time or through the 
use of store-and-forward teclmology. 
(3) Does not include the use of audio-only telephone, electronic mail, or 
facsin1ile transmissions. 

NDCC § 26. 1 -36-09. 1 5  includes within its definition "interactive audio" as a method of delivery 
of Telehealth services that all health insurance plans must cover in the State of North Dakota. 
The North Dakota Board of Medicine' s  decis ion to exclude interactive audio as a means of 
establishing a patient-licensee relationship has not been supported by any evidentiary finding, 
identified health care concern or any peer-reviewed literature that supports the necessity for 
video as a component in establishing the patient-licensee relationship in every telemedicine visit. 
Rather than providing any evidentiary basis for the necessity of a video component at the initial 
stage, the Board seems to have arbitrarily excluded interactive audio in the proposed rule. 
Teladoc submits the following amendment to 50-02-05-03 for the Administrative Rules 
Committee ' s  consideration that tracks with best practices on telemedicine pol icy throughout the 
country: 

c) Evaluations and examinations required to establish a patient-license 
relationship. Prior to initially diagnosing or treating a patient for a specific illness 
or condition, an examination or evaluation must be performed. An examination 
or evaluation may be performed entirely through telemedicine, if the examination 
or evaluation is equivalent to an in-person examination. A video examination that 
utilizes appropriate diagnostic testing and use of peripherals that would be 
deemed necessary in a like in-person examination or evaluation would meet this 
standard, the use of interactive audio with asvnchronous store and forward 
technology or audio-video, at the professional discretion of the physician, would 
meet this standard as would an examination conducted with an appropriately 
licensed intervening health care provider, practicing with the scope of their 
profession, providing necessary physical findings to the licensee. An examination 
or evaluation that consists only of a static online questionnaire or an audio 
conversation "in isolation" will not be considered to meet the standard of care. 

It seems almost an absurdity to assume that a North Dakota licensed physician would perfonn a 
Telemedicine visit or provide an examination or evaluation by Telemedicine without having the 
appropriate information available to the licensee, as the circumstances dictate. In this way, 
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TELADOC _  
Teladoc suggests that the restrictive language in the proposed rule usurps the l icensee ' s  

discretion and replaces i t  with an arbitrary ru l e  that excludes another method of delivery of 
telemedicine services. 

It is also important to recognize that North Dakota is a largely rural state and individuals that 
reside in areas with limited access to broadband or high-speed telecommunications services may 
not be able to obtain telemedicine services due to their inability to utilize a video platform. 
Furthe1more, certain individuals that are seeking care by telemedicine may also prefer a 

telehealth visit established by interactive audio, for example, over video. There has been 
significant use of telemedicine in the field of telemental health, telepsychiatry or telebehavioral 
health ("telemental health") . Telemental health services are uti i ized effectively in the treatment 
of various types of mental health disorders including anxiety, agoraphobia, substance abuse, and 
PTSD. Many patients may have issues with receiving treatment for such disorders due to 
perceived stigmas and may be more inclined to seek to treatment through telemedicine. Some 
telemental health patients may even prefer to initiate a telemedicine visit by interactive audio 

rather than through video. Consequently, the Board ' s  restrictive rules for establishing the 

patient-licensee relationship , potentially excluding interactive audio, may leave many North 
Dakotans without access to care that is not available to them due to the unavailability of 
broadband internet services or care with which they are comfortable. 

Telemedicine is a potential solution to issues related to healthcare access in communities that 

lack sufficient facilities and/or practitioners to address their needs locally. A small town in 
North Dakota may not have a hospital or physician available to address an identified health care 
need. Having widely accepted technologies, such as interactive audio, available to a licensee in 
providing telemedicine to North Dakota patients seems to be a reasonable goal for North Dakota 
and this Administrative Rules Committee . Utilizing technology specific language will almost 
certainly limit the availability and access to telemedicine of North Dakotans, which will 
disproportionately fall on those in rural communities where Telemedicine would have its most 
beneficial application. 

Any alleged concerns that licensees would practice telemedicine in a substandard manner should 
be offset by the Board's  authority to review a licensee practicing telemedicine in North Dakota 
and discipline such an individual for a violation of the appropriate standard of care. Just as the 
board disciplines licensees practicing traditional, in-person medicine. In fact, many states policy 
on telehealth is nothing more than a statement that Licensees are held to the same standard of 
care and [the] same ethical standards . . .  " while practicing Telemedicine as those practicing 
"traditional, in-person medicine" and nothing more. 

Teladoc encourages the use of technology neutral language that will allow for future 
development and innovation in the field of telemedicine . Teladoc also points to a potential 
conflict with the legislative intent of NDCC 26. 1 -36-09 . 1 5  in providing for telehealth services , 

including interactive audio, where the proposed administrative rule restricts the provision of 
telehealth services by interactive audio. Pursuant to NDCC 28-32- 1 8 ,  there has been no showing 
by the Board of Medicine that it has fully considered the multiple comments that it received 
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TELADOC. 
requesting that th e  Board include interactive audio a s  a means o f  establishing the patient-licensee 
relationship . Finally, there does not appear in the record any substantive discussion as to the 
board 's  analysis in restrict ing the establ ishment of the patient-licensee relationship to a video 
examination . The Board ' s  restricting the establishment of the patient-licensee relationship to a 
video examination is ru·bitrary and, accordingly, this Administrative Rules Committee should 
either amend NDAC 5 0-02-05-03 (c), as suggested herein or strike the language in the first 
paragraph of NDAC 50-02-05-03(c) appearing after the sentence "An examination or evaluation 
may be performed entirely th.rough telemedicine, if the examination or evaluation is equivalent to 
an in-person examination." 

Teladoc appreciates the opportunity to comment on the proposed regulations . If you need more 
information or have any questions, please do not hesitate to contact me at (434) 841 -37 1 6. 

cc: Senator Nicole Poolman, Vice Chair 
Representative Randy Boehning 
Representative Joshua A. Boschee 
Representative Kim Koppelman 
Representative Scott Louser 
Representative Brandy Pyle 
Representative Mary Schneider 
Representative Jay Seibel 
Representative Nathan Toman 
Representative Robin Weisz 
Senator Howard Anderson, Jr. 
Senator Kelly Armstrong 
Senator Ralph Kilzer 
Senator Jerry Klein 
Senator Scott Meyer 
Senator David Rust 

Best Regards, 

Claudia Tucker 
Vice President Government Affairs 
Teladoc 
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November 29, 20 1 7  

Administrative Rules Committee 
c/o Vonette Joy Richter, Code Rev iser 
Legislative Counci l  
600 East Boulevard A venue 
B i smarck, North Dakota 5 8505-0360 

Dear Chairman Devl in  and members of the Administrative Ru les Committee : 

On behalf of Allergy & Asthma Network, I respectful ly request draft regulation 50-02- 1 5  be reconsidered due 
to concerns about the regulation's  potential negative impact on patients and health care in North Dakota. We 
previously submitted comment to the Board of Medic ine requesting an amendment of the draft regulation to 
e l iminate restrictive language and expand care options while preserving patient safety . 

High-qual ity telemedicine is an important part of a modern and efficient healthcare system, and Al lergy & 
Asthma Network is comm itted to working with po l icymakers to deve lop legislation and regulations that 
appropriately balance pat ient safety and access to treatment. 

If you have any questions or need more information, p lease contact me or our Director of Advocacy, 
Charmayne Anderson at 703-641 -9595 . We appreciate your service and consideration. 

S incerely, 

Tonya A. Winders 
President and CEO 

Attachment: Letter to North Dakota Board of Med icine 
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October 9, 20 1 7  

North Dakota Board of Medicine 
4 1 8  E. Broadway Avenue, Suite 1 2  
B ismarck, North Dakota 5 8 5 0 1  

Re: Proposed rules pertainin g t o  tclemedicine 

Dear Members of the North Dakota Board of Med icine: 

Allergy & Asthma Network supports telemed icine legis lation and regulations that maxim ize al lowable 
techno logies and enable  patients to have greater access to high-qual ity care. As the lead ing national nonprofit 
dedicated to protecting and improv ing the health of people with asthma, al lergies and related cond it ions, we 
believe progressive po l icies regard ing telernedicine are essential to fu lfi l l ing that goal. 
In its current form, proposed regu lation 50-02- 1 5  inhib its North Dakotans abil ity to ut i lize telemedicine services 
for affordable, convenient care by including a medically-unnecessary provision req uiring the use of audio-visual 
te�hnology to establ ish a patient- l icense relationship.  A h igh-speed Internet connection is needed to support 
streaming video, and many North Dakotans lack access to such broadband Internet service. 

Physicians who del iver care through telemedicine shou ld be held to the same standards as they would be if they 
were treating a patient in an office. Many patients who suffer from allergies, especially those with al lergy-related 
skin cond itions, would benefit from greater and more convenient access to a physician. For patients with chronic 
respiratory cond itions l ike asthma and COPD, telemedicine would be an effective way to provide disease 
education and improved disease management. This is particularly true in North Dakota' s many rural areas, where 
visiting a physician' s office could require traveling lengthy d istances through adverse weather cond itions. 

We believe telemedicine functions as a complement to existing healthcare resources by increasing access to 
affordable med ical treatment. Allergic reactions and re lated conditions can occur at any time, and patients shou ld 
have the option to  pursue treatment through telemed icine rather than traveling to  a hospital 's  emergency room in 
the middle of the night. 

We respectfully request that the Board remove the audio-visual mandate from the proposed regulation. Thank you 
for your attention to this matter. 

S incerely, 

Tonya Winders 
President and CEO 
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m The ERISA I n d u stry Com m ittee 
Driven By and For Large Employers 
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December 4 ,  20 1 7  

Administrati ve Rules Committee 
Notih Dakota Legislative Counci l 
600 E. Boulevard Ave. 
B ismarck, ND 5 8 5 05 -03 60 
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A d a m  G re a t h o u s e ,  H e a l t h  P o l i c y  Asso cia t e  

RE: Comment on Proposed Telemedicine Ru les for December 5 ,  20 1 7  Administrative Ru les Committee 
Meeting 

Delivered via email to vrichter@Jtd.gov 

Dear Chairman Devlin and Members of the Administrative Ru les Committee: 

On beha l f  of The ERISA Industry Comm ittee (ERIC), thank you for accepting input from i nterested stakeholders 
as you consider the North Dakota Board of Medicine ' s  proposed rules regard ing telemedicine. ERI C is the only 
national association that advocates exclusively for large emp loyers on hea lth, retirement, and compensation publ ic 
po l icies at the federal ,  state, and local levels .  We speak in one voice for our members on their benefit and 
compensation interests, includ ing many members with emp loyees and retirees i n  North Dakota. 

As plan sponsors, our members strive to provide the best health care possible to their employees, retirees, and 
famil ies at an affordable cost. At ERIC, we seek to enhance our members ' abi l ity to provide high-qual ity, 
affordable health care, and we recognize the s ign ificant opportunity provided by telemed icine to modernize health 
care del ivery and improve access to quality med ical care for workers and their dependents . Telemed icine 
m inim izes the time spent attend ing a health care provider visit, making telehealth a great value to working 
parents, caregivers, and others struggl ing to balance work and family demands . It also prov ides access to care for 
rural and urban underserved popu lations , reti rees, the elderly, disabled employees , and those with language 
barriers , chronic condit ions, or transportation barriers that may otherwise not have access to care . 

We applaud the Board of Medicine 's  proposed rules providing for the same standard of care for telemedicine 
v isits as for those conducted in-person and for perm itting the patient-licensee relationship to be establ ished via 
telemed ic ine. The benefits of telemedicine wil l  be greatly d im inished if it c a n  only be used by those with 
preexisting patient- l icensee re lationships . For example, many people that have recently moved for work, college 
students , those in need of a specialist, or those that have never been to a health care provider would not be able to 
util ize telemedicine services if a preexisting relationship was requ i red . 

In Proposed Rule 50-02-05-03, however, to establish a patient- licensee relationship via te lemedicine, the mode of 
delivery must be by video examination, even though the Board ' s  proposed telemedicine definition includes 
"asynchronous store-and-forward technologies." We encourage you to send these rules back to the Board to 
reconsider the restrictive v ideo requirement to establ ish the patient-licensee relationship. The State Legislature 
defined telehealth in 20 1 5  as "the use of interactive audio, video, or other communications technology that is used 

ERIC is the only n ational associa tion that advoca tes exclusively for la rge employers on health,  retirem ent, 
and compensation public policies at the federal,  state, and loca l  levels. 



by a health care provider or health care faci l ity at a d istant site to del iver health services at an originati ng site . . . .  " 
At ERIC, we support technology-neutral requirements in telemedicine regulations because restrictive 
requirements create a barrier to access--especial ly  in rural areas where a sign ificant propo1tion of the population 
lacks access to a fast, reliable i nternet connection capab le of two-way audio-video communication. 

We bel ieve that it shou ld be within the health care provider's professional judgment to determine if a telemed icine 
visit wi l l  meet the requ is ite standard of care and what type of technology is appropriate to estab l ish a relationship 
with a certain patient.  Additionally, restrictive technology requirements prevent new forms of telemedicine 
techno logy , which are ever-evolving, from being quickly implemented . Patients should not be prevented from 
us ing telemedicine solely because they lack the capability to communicate with a provider via video. We request 
that the Board of Medicine cons ider al lowing interactive audio in conjunction with asynchronous store-and­
forward technology to be used to establish the patient- l icensee relationship. 

Thank you for accepting our input on this rule. ERIC is pleased to represent large emp loyers with the goal of 
ensuring telemedic ine benefits are accessible for mill ions of workers, reti rees, and their families. If you have any 
questions concern ing om written testimony , or if we can be of further assistance, please contact Adam Greathouse 
at agreathouse@eric.org or 202-627- 1 9  l 4. 

S incerely, 

Adam J .  Greathouse 
Health Policy Associate 
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Real Possibi lities in  

N o rth Da kota 
Dece m b e r  1, 2017 

VIA EMAIL 

North Da kota Administrative Ru les Committee 
600 East Boulevard Avenue 
Bismarck, NO 58505-0360 

107 W. Main A11ent1e, # 1 25 ' Bismarck, ND 50501 
1 -066-554-5383 [ FaK: 701 -255-2242 • TTY: 1 -677-434-7598 
aarp.org/nd i aarpnd@aarp.org l twitter: @MRP _ND 
facebook.com/AARPND 

Dear Cha i rman Devl in  and M e m bers of the Committe e :  

W e  a ppre ciate the efforts o f  both t h e  Comm ittee and the North Dakota Board of Medicin e t o  
safely regu late telemedicine in  the state . On behalf of AARP N o rth Dakota a n d  o u r  

approximately 86,000 members i n  the state, AARP respectfu lly requests the Comm ittee reject 
the proposed telemedlclne regulations before you In  order that Chapter 50-02-15 may be 
am ended to remove restrictive techno logy req uirements in  Rule 50-02-05-03. 

Th e Increased attention directed toward telemediclne Is understandable .  As a new, p romising 
tool  for d e l ivering care, it holds tremendous potential to el iminate barriers that h i nd er efforts 
to provide treatment and care. This is true not only for res idents in rural and med ical ly 

underserved a reas but for patients across the state who have Issues with mo b i l ity and travel .  
AARP bel ieves th at telem edicln e  offers a n  option for coordinating a n d  obtaining high-qua lity 

care that is practical, afford able and effective, as not every medical condition warrants an 

ard uous trip to an office, urgent care clinic o r  hospital emergency room. 

Expanding the use of telemedicine can help individuals  and family caregivers access health care 
and long-term services and supports i n  new ways, a l lowing ind ividuals  to l ive independently in 
their homes and comm u nities and making it easier for family caregivers, many of whom work 
ful l  time, to care for their  loved ones. When one takes into account that in North Dakota there 

are approximately 62,100 family caregivers p roviding $860 mill ion in u npaid care for their loved 

ones, telemedlcine can play a meaningful  role in  helping not only patients, but a lso fa mily 

ca regivers who oftentimes a re p rovid ing the bulk of that patient's care. 

This proposa l, as currently drafted, has potential to impede access to he althca re via 
telemedicine for patients, as well a s  their fami ly ca regivers, across North Dakota due to the 
requirement that the patient-provider relationship be esta bl ished via video examination. Such a 
move wo u ld inappropriately red uce patient access to care and would represent North Da kota 

swimming against the n ationa l cu rrent of states expanding, not restricting, access to 

telemediclne.  

I I 0 
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Please let us know if you need us to submit addit iona l  co rrespondence or p rovide testimony on 
this  matter, or other ways we can demonstrate our view on this important iss u e .  

K ind  regards, 

Josh Askvig 
State Director 
AARP North Dakota 

cc : Executive Secretary Bonnie Storbakken, North Dakota Board of Medicine 
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Un ited Sp in al 
Association 
www.un i tedsp ina l .o rg 

December 4, 2017 

Ad min istrative R u les Com m itte e c/o 

Von ette J oy Richter, Attorney at Law 

Legis lative Cou nci l  

600 E. Bou leva rd Ave .  
Bismarck, N D  58 505-03 60 

D e a r  Cha irman Devl i n  and m e m be rs of t he Admin istrative Ru les Com mittee :  

APPENDIX M 

Please see the enc lose d letter fro m th e U n ited S p i n a l  Associat ion to the Board of M e d ic ine i n  which we requested a n  

a m en d m e nt t o  draft regu lation 50-02-15 as i t  pertains t o  the use of te lemedic ine i n  Nort h  Da kota . This request was not 

considered favora b ly, a n d  U n ited Sp ina l  Association rem a ins concerned a bout the  restrictive n a t u re of these regu lations 

and their i mpact o n  pat ie nts across North Dakota, i n  pa rt icu la r those with sp ina l  co rd in ju ries and disord e rs.  North 
Da kota is a heavi ly ru ra l  state with m a ny residents who lack  access to broadband,  and the pract ica l effect of the Board's 
p ro posed regu latio ns wou ld be to e l im inate the use of telemedicine for a vast maj or ity of the state' s res idents . 

We ask that you consider the importance of telemed ic ine and its a bi l ity to improve a ccess to h e a lthcare for individ u a ls 

with spina l  cord i nj u ries a n d  other  types of phys ica l disa bi lities, a nd a l l  No rth D a kota patients, as you assess these 

proposed regu lat ions.  

While  it is i m porta nt that te lemedicine prov id ers be regu lated to p rotect the pu blic, it  i s  eq ua l ly i m po rta nt that policies 

not be des igne d to impede access . With th e requested a mendments, t he state's telemedic ine regu lat ions would ens u re 

that North Dakotans have greater  a ccess to med ica l ca re fro m provide rs who comply w ith fed era l  and state 
req u i re m e nts. If you h ave any questions, p lease do not hes itate to contact J asey Card e nas, S e n ior Pol icy Associate, 

at jca rdenas@ u n itedspinal .org or (202) 556 -207 6, x7104. 

S incerely, 

Alexandra Bennewith, MPA 
Vice President, G overnment Relations 
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Un ited Spin a l  
Asso ciation 
w•:.rw.\i n i ted!.pl nal .org 

October 13, 2017 

N o rt h  Da kota B o a rd of M ed ic i ne 

418 E B ro adway Ave, Su ite 12 
Bismarck, ND 58501 

Re: Chapter 50-02-15 a nd the  use of t e le m e d ic i n e  

D e a r  M e m bers o f  the B o a rd :  

:Pf- I 
5/3 ::J D9 '-/ 
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U n ited S p i na l  Associat ion w rites to submit  p u b l i c  com m e nts requ esti ng that that t h e  l a nguage in d raft regulation 

Cha pter 50-02-15 b e  a me nd ed . We und e rsta nd the form al  comment p e riod has just passed , but we h o pe that o u r  

o rga n i zation's views w i l l be considered at the board m eet ing next w e e k  a s y o u  t a k e  u p  the  issue of telemedicine.  

Specifical ly, a m e nd ing the restrictive la ngu age carving out a l lowa b l e  technology in  te l e m edici n e  w i l l  a l low the state of 
N orth Da kota to maximize expa nded access to he althca re for people with disabi lities th rough te lemedicine.  United 

Spin a l  Assoc iat ion supports pu bl ic pol icies to p ro mote a n d  improve the qua l ity of l ife for ind iv idu a ls with spinal  cord 
i nju ries a n d  diseases .  

U n ited S pi n a l  Associatio n  i s  t h e  l a rgest d is a bi lity-led n ational  non -p rofit orga nization fou nded b y  pa ra lyzed veterans in  
1946 a nd has s i nce provid ed service progra ms a nd advocacy to i m p rove the q u a l ity of l ife of those across the l ife span 
l iv ing with sp i na l cord i nj u ries and disord e rs (SCl/D )  such a s  m u lti p le sclerosis, a myotrop hic  latera l sclerosis (ALS), post­
pol io syn d ro m e  a nd sp i na bifida .  U n ited Sp ina l  represents over one mil l ion i nd ivid ua ls with sp ina l cord inju ries a nd 
d is o rd ers, ove r 50 cha pte rs, ove r 100 reh a b i l itation h os p ita l members a n d  c lose to 200 support grou ps nationwide. 
Th roughout  its h isto ry, U n ited Spina l Association has  d evoted its energies, ta le nts and progra ms to i m p roving the q u al ity 

of l ife for these Am e rica ns and for adva ncing their  independe nce. U nited Spina l  Associat ion is a lso a VA-recogn ized 

vetera ns se rvice orga nizat ion (VSO) serv i ng veterans with disabi l ities of all ki nds . 

U n ited S p ina l Association respectfu l ly requests the Com mittee amend d raft Cha pter 50-02-15 to i nsert l a nguage in 
Sect ion 3. Su bsectio n  {c) to exp l icit ly a l low the use of video in establ ishing the physicia n-patient relations hip. The 
cu rrent req u i re m e nt fo r au d io-v isua l connections in esta bl ishing this re latio ns h ip creates a ba rrie r to access and 
re m oves another ave nue fo r ind ivid u a ls w ith disa bi l it ies t o  obta in  qu a lity i nterve ntion v i a  telem ed icine. 

Te lemedicine is a valuable too l for meeting the needs of North Dakota ns, pa rt icu la rly those with disabi l it ies, and United 
Spi na l Association strongly su pports technology-neutral te le med ic in e regulations for the pu rpose of improving public 

access to h igh -qua l ity health care. For peop le in ru ra l a reas and those l iving with spin a l  cord inju ries o r  ot her phys ica l  

d isabi l ities, obta i n ing in-person ca re ca n b e  a d ifficult  process.  

While it is im porta nt that telemedicine providers be regu lated to protect the public, it is equa lly importa nt that policies 

not be designed to impede a ccess. With the requested amendments, the state's telemedicine regu lat ions would en su re 
t h at North Da kotans have greate r a ccess to m edica l  ca re from p rovide rs th at co mp ly with federa l  and state 

require m e nts . If you have a ny qu estions, p lease do not h esitate to contact Jasey Ca rdenas, Sen ior Pol icy Associate, at 
j ca rdenas @ u n itedspina l . o rg or (202) 556-2076, x7 104. 

Sincerely, � 
�� Ben�� , M P A  
Vice President, G ove rn ment Re lat ions 
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Bonnie Storbakken 

From: 
Sent: 

To: 
Subject: 

Etherington, Rosa l ie  R. < retheri ngto n@ nd.gov> 
Monday, December 4, 201 7  7:09 PM 
Bonnie Storbakken 

Regu latory Rules Committee N DBOM 

M s .  Storba kken and m e m b e rs of the Regu latory R u l es Co m m ittee 

I write to yo u with concern regard i n g  the d ecis ion to not a l low te lemed ic ine p rescri b i n g  fo r s u boxone o r  

b u prenorp h i n e .  Th ese medications a re effective i n  medication a ss i sted tre a t m e nt of o p io id u se 
d isorders .  The fact that the  b o a rd h a s  chosen to be even m o re restrictive tha n  the cu rrent federa l  ru l e s  that 

a l low te l e m e d ic ine  p rescrib ing after a n  i n-person exa m i n ation i s  e l i m i n at ing th is  choice of treatment for rural  

North D a kota ns .  

There a re o n ly 65 p ractici ng psych iatrists i n  N o rth D a kota .  Th is  s m a l l  n u m b e r  of  p hysicia n s  coupled with  o u r  

fronti e r  a n d  rura l  cou nties, p l u s  the d i stance n ecessa ry fo r patie nts t o  travel ,  e l i m i n ates the possibi l ity for use 

of these effective m ed ications .  The p u b l ic  b e h aviora l  hea lth system s e rves m o re t h a n  10,000 North D a kota n's 

per  year, m an y  of whom suffer fro m severe su bstance use d isorders .  To m axi mize a ccess to needed c a re we 

re ly o n  t e l e m e d ici n e  for p rescri b ing  and cou nse l ing. The l i m it ing of these m ed icat i o n s  for use in  telem edic ine 

wi l l  a dversely affect our  c l ients, some of  the poorest and  most vu lnerab le  cit izens of our  state. 

Th a n k  you for you r attention to th is  m atte r and co ns ideration of b ring ing this fo rwa rd to the board .  

Rosa l i e  Eth e rington, P h D  

Ch i ef C l in ics Office r, D H S  H u m a n  Se rvice Centers 

S u p e rinte n d e nt, N o rth Da kota State Hospita l  

rether i ngto n (a) n d  ._gov 
701-253-3964 

/ 
, CJ. 0 



Bonnie Sto rbakken 

From: 
Sent: 

To: 
Subject: 

Fol low Up Flag: 
F lag Status: 

- I nfo-Dept. of Hea lth < hea lth@nd .gov> 

Thu rsday, December 1 4, 20 1 7  1 :53 PM 
Bonnie Storba kken 

FW: I ncident# 1 050239 - North Dakota State Porta l Inqu iry  forwa rded from the Service 

Desk 

F lag fo r fo l low u p  
F lagged 

T h e  !TD Serv ice Desk fo rw ard ed th is  to the State Hea l th  D e p a rtm ent .  

Lo n cl a 

From: ITD Service Desk 

Sent: Thursday, December  14, 2017 12 :48 PM 
To: - I nfo-Dept . of Hea lth <hea lth@nd .gov> 

Subject: I nc ident# 1050239 - North Dakota State P o rta l I n q u i ry forwa rded from the Service Desk 

Hello H ealth , Dept. of, 

P lease respond to the inquiry that was submitted from the 'Contact Us' form on the State Portal site .  If your agency is 
unable to fu lfi l l  this inquiry please contact the Service Desk. 

Name: Chase Larson 
Email: c l a rs o n @evis i t .com 

Description:  
Contact Us inquiry 

To whom it may concern, 

My name is Chase Larson and as Di rector of Marketing, I speak on behalf of the national  telemedicine company eVisit. 

We wou ld like to formal ly sta nd with the North Dakota Board of Medicine and their proposed rule that would require an in-person 

visit for a patient's first telemedicine appointment. 

As an entity offering telemedicine to hundreds of thousands of patients, we have seen great success when the in itia l doctor-patient 

relationship has had the adequate opportun ity to foster trust, care a nd accu racy. Though this may require more time and effort 

u pfront, we know this i nvestment pays great dividends over the duration of the virtua l ly administered healthcare. In the end, more 

adoption comes as a result and  those in the more rural reaches of the state are afforded greater access. 

The Board of M edicine has o u r  fu l l  support in this endeavor. Please let eVisit know if we can offer anything add itional in the effort to 
provide North Dakota residents the best healthcare experience possible. 

Best regards, 

Chase Larson 

c l  a rson(@evi s i t . com 



Bonnie Storbakken 

From: 
Sent: 

To: 

Cc: 

Subject: 

Maureen's info rmation 

H irsch, Rob in  A. < rhirsch@ nd.gov> 

Wednesday, November 1 5, 201 7 1 0:1 8 AM 

Bonnie Storbakken 

ldeker, Maureen; Shropshi re, Kimberly 

Mau reen's i nfo 

She was asking a bout the "branching a lgorithm" q uestionna i re vs a "state" questionna ire 

Maureen ldeker RN, BSN, MBA 
System Director of Te/eheo/th 

Essentia Health 
Holy Trin ity Hospita l 
115 West Second Street, Gracevi l le, M N  56240 

C: 218-371-0596 

111 a u  r e e n  . i d e k e r <@ e s s e n  t i  a h  ea I th . o ri:: 

Thanks !  

V R' · ?(. I / \_AYAJJ./L//? {77_;i/.1_4,,(3'f/ 
H u m a n  Resource Officer 

I nformation Technology Dept. 

4201 N ormandy Street 

Bisma rck, ND 58503-1324 

701.328.3 175 

r h i rsch (@ n d .gov 
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Bonnie Storbakken 

From: Tufte, Mylyn n K. < mylynntufte@ nd.gov> 

Tuesday, December 1 9, 201 7 1 1 : 1 7  AM 

Tufte, Mylyn n K. 

Sent: 
To: 
Subject: H I PAA guidance rel ated to opioid crisis - N ew Resou rce 

G reet ings ,  

Th is  wa s rece n t l y  sha red fro m o u r· Reg i ona l  Fecl e i·a i p a rt n e rs .  I b e l i eve t h i s  to  be  e n co u ra g i n g  i n  l i g h t  of o u r  exp a n s i o n  of  
m e d ica t i on  a ss i sted treat m e n t  (MAT) and  t e l e m e d i c i n e  o p ti o n s .  

H a ppy Ho l i d ays, 

M y ly n n  

"' ""'' fl l-l S  h i g h l ights Office for C iv i l  Righ ts '  o n g o i n g  res p o nse  to the o p i o i d  cr is is ,  wh i l e  implementi ng the 
21  s r  C en t u ry Cu res Act 
The U. S .  Department of Health and Human Services (HHS), Office for Civil Rights (OCR) Lod a·, launched an 
array of new tools and initiatives in response to the opioid crisis, while implementing the 2 1 st Century Cures 
Act (Public Law 1 1 4-25 5).  OCR continues its work to ensure that patients and their family members can get 
the information they need to prevent and address emergency situations, such as an opioid overdose or mental 
health crisis . At the same time, these tools and initiatives also fulfi ll requirements of the 2 1 st Century Cures Act 
to ensure that the healthcare sector, researchers , patients, and their families understand how the Health 
Insurance Portability and Accountability Act (HIP AA) protects privacy and helps improve health and healthcare 
nationwide . 

Highlights of these actions include : 

• Two new HIP AA webpages focused on information related to mental and behavioral health, one for 

professionals and another for consumers . These webpages reorganize existing guidance to make it more 

user-friendly and provide a one-stop resource for our new guidance and materials. This guidance is an 

important step forward in clarifying the circumstances under which HIP AA permits a covered entity to 

disclose information to family members and caregivers . 

o For consumers : ht t 1J s :/i\\W\.V . hhs .  Y.ov/h ipm1/ fo r- i ncl i v i d  ua l s! tnenta l -hea l  t h/i nclex .  h tml  
o For professionals : h ttps ://\VW\V. hit:> . Q.ov/hi paa/ i() r-Drofess i o na l s/s!)ec i a l - top i cs/me11 ta l ­

heal th/i ncl ex . htm l 
• These webpages contain new HIP AA guidance on sharing information related to mental health and 

substance use disorder treatment with a patient's family, friends and others involved in the patient's care 

or payment for care . The new information includes :  a package of fact sheets; an infographic; decision 

charts, including materials specifical ly tailored to the parents of children who have a mental health 

condition; and scenarios that address sharing information when an individual experiences an opioid 

overdose. 

• New collaboration with partner agencies within HHS to identify and develop model programs and 

materials for training healthcare providers, patients, and their families regarding permitted uses and 

disclosures of the protected health information of patients seeking or undergoing mental health or 



substance use disorder treatment, and ·to develop a plan to share the programs and materials with 

professionals and consumers. 

o Updated guidance on HIP AA and research, as called for in the Cures Act: 

hnns : ,'/wi vw. hhs .  (.'.O , · /h i Dna!lo r - n ro  fess iona l s/sp.::c ia  I - ton i cs/rncnla l -he<1 l t h . 1 i  nck.\'. . ht rn I 
o Launch of a working group to study and report on the uses and disclosures under HIP AA of protected 

health information for research purposes. The working group will include representatives from relevant 

federal agencies as well as researchers, patients, healthcare providers, and experts in healthcare privacy, 

security, and technology. The working group will release a report addressing whether uses and 

disclosures of PHI for research purposes should be modified to facilitate research while protecting 

individuals' privacy rights. 

For additional information on HIPAA, visit: ht t l)s : i/mnv. hhs . �ov/h i paa/ 

J\/f.y[ynn 'Iirfte) :A'l'JJ.J-l, �MSDVl, 'BS:f\f 
Sta te Health Officer 
North Dakota Department of Health 
600 E. Boulevard A ve.  Dept. 301 
Bismarck, NO 58505 
W: 701 -328-2372 

NORTH DAKOTA 
D EPARTM ENT of H EALTH 



N 
TO : 
FROM: 

MEMORANDUM 

North Dakota Rural Health Learning Collaborative State Team 

Sonia Pandit, Senior Pol icy Analyst 

SUBJECT: Teleprescrib ing for Control led Substances, Including Drugs for Opio id Addiction 
Treatment 

DATE: December I ,  20 1 7  

CC: Lauren B lock, Program Director; Sandra Wi lkn iss , Program D irector 

This memo responds to a request from the N01ih Dakota state team regard ing examples of states that 
allow providers to prescribe control led substances , i nclud ing drugs used for medication-assisted treatment 
(MAT) such as buprenorphine, via telemedicine. 

State Law Landscape 
The ability of prov iders to prescribe controlled substances via telemedicine varies among states.  While 
some states explicitly proh ib it the prescrib ing of control led substances via telemedicine, there are other 
states that al low it, are si lent, or prov ide specific conditions for allowance or prohib ition (e.g. , cannot be 
used i n  connection with treatment of chronic nonmal ignant pain) . Furthermore, some state laws describe 
specific te leprescribing standards whereas others defer to the state Boards of Medicine. 

Delaware 
This year, Delaware imp lemented a regulation al lowing opioid prescribing via telemed ic ine for addiction 
treatment programs offering MAT that have received a Division of Substance Abuse and Mental Health 
waiver to use telemedicine through the Division's l icensure or renewal process .  Attached is a copy of the 
proposed regulat ion . Relevant language regarding telemedicine is on page 23 and below : 

Oh io 

"No op ioid prescribing is permitted via telemedicine with the exception of add ict ion treatment 
programs offering medication assisted treatment that have received a D ivis ion of Substance 
Abuse and Mental Health (DSAMH) waiver to use telemedicine through DSAMH 's l icensure or 
renewal process as outlined in 1 6  DE Admin. Code 600 1 Substance Abuse Facility L icensing 
Standards Sec. 4. 1 5. All other contro l led substance prescrib ing util izing telemedicine is held to 
the same standards of care and requisite practice as prescrib ing for in-person visits ." 

This year, the Ohio Medical Board adopted new rules for telemedicine prescribing of drugs and contro l led 
substances, al lowing providers to prescribe drugs via telemedic ine without conducting an in-person 
examination.  Effective March 23 , 20 17 ,  the new rule 473 1 - 1 1 -09 and rule 7 3 3 1 - 1 1 -0 I set forth the 
requirements a physician must follow when prescribing opioids via telemedicine in Ohio: 

An Ohio phys ician may prescribe controlled substances via telemedicine, without an in-person exam, if 
the phys ician satisfies the nine steps outlined for prescribing non-control led substances am/ when one of 
the follow ing six situations exists : 

• The patient is an "active patient" of a health care provider who is a col league of the physician and 
the controlled substances are provided through an on call or cross coverage arrangement between the 

:tfJ 
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N 
health care providers. "Active patient" is a defined term under the new rules and means that "within 
the previous twenty-four months the physician or other health care provider acting w ithin the scope 
of their professional l icense conducted at least one in-person medical evaluation of the patient or an 
evaluation of the patient through the practice of telemedicine as that term is defined in 2 1  C.F.R. 
1 3 00.04, in effect as of the effective date of this rule." 

o The patient is located in a DEA-registered hospital or clinic; 
o The patient is being treated by, and in the physical presence of, an Ohio-l icensed physician or health 

care practitioner registered with the DEA; 
• The telemedicine consult is conducted by a practitioner who has obtained a DEA special registration 

for telemedicine; 
o A hospice program physician prescribes the controlled substance to a hospice program patient in 

accordance with the board of pharmacy rules; or 
• The phys ician is the medical director of, or attending physician at, an "institutional facil ity" (defined 

in rule 4729- 1 7-0 1 )  and 1) the controlled substance is being provided to a person who has been 
admitted as an i npatient to or is a resident of an institutional facil ity, and 2) the prescription is 
transmitted to the pharmacy by a means that is compliant with Ohio board of pharmacy rules.  

Virginia 
In 20 1 5 , Virginia enacted a l aw updating provisions pertaining to use of telemedicine. Additional ly, the 
V irginia Board of Medicine published Telemecl i c i ne G ui d e l i nes to instruct practitioners on the use of 
telemedicine. The guidelines address establishing a val id practitioner-patient relationship, Iicensure, 
evaluation and treatment, informed consent, medical records, privacy and security of patient information, 
and remote prescribing. Guidel ines for remote prescribing and controlled substances are noted below: 

Rem ote Prescribing & Controlled Substances. Virginia physicians may prescribe medications 
via telemedicine (i.e., remote prescribing). Doing so is at the discretion of the physician, provided 
the prescribing is consistent with standards of care and l ists the direct contact i nformation of the 
prescriber (or prescriber' s agent) on the prescription itself. Regarding controlled s ubstances, 
prescriptions must comply with requirements set forth in Va.  Code �§ 54 . 1 -3408 .0  I and 54 . 1 -
3 30JCA ). Physicians may prescribe Schedule VI medication via telemedicine when a doctor­
patient relationship is establ ished using face-to-face, two-way real-time communications services 
or store-and-forward technologies when al l  of the following conditions are met: 

o The patient has provided a medical history that is available for review by the prescriber; 
o The prescriber obtains an updated medical history at the time of prescribing; 
o The prescriber makes a diagnosis at the time of prescribing; 
o The prescriber conforms to the standard of care expected of in-person traditional exams 

including the use of diagnostic testing or physical examination, via condition-appropriate 
peripheral devices; 

o The prescriber is licensed in Virginia and authorized to prescribe; 
o If the patient is enrolled in a health plan, the prescriber is credentialed by the health plan 

as a participating provider and the prescribing meets the plan's qual ifications for 
reimbursement; and 

o Upon request, the prescriber provides medical records from the consultation to patients or 
their primary care physicians in a timely manner. 

Pa� 



West Virginia 
In March 20 1 6, West Virgin ia Gov. Earl Ray Tomblin signed into law, ( H B  446 3 \ implementing a 
variety of telemedic ine practice standards and remote prescribing rules in the state. Remote prescribing 
without a prior in-person exam is permitted, includ ing prescriptions for controlled substances, subject to 
certain limitations . 

o A p hysician who practices medicine to a patient solely through the utilization oftelemed icine 
technologies m ay not prescribe to that patient any Schedule II controlled s ubstances.  
A physician may not prescribe any pain-rel ieving controlled substance listed in Schedules II  through 
V as part of a course of treatment for chronic non-mal ignant pain solely based upon a telemedicine 
encounter. 

The statute may require the WV Board of Medicine to rewrite some regu lations to comply with state law 
and/or add a level of specificity. However, the Board had released a prior statement in which they defer to 
a phys ician ' s judgement as to whether or not to prescribe via telemedicine. The language is  copied below : 

"Prescrib ing medications, in-person or via telemedicine, is at the professional d iscretion of 
the phys ic ian . The indication, appropriateness, and safety considerations for each telemedicine 
visit  prescription must be evaluated by the physician in accordance with current standards of 
practice and consequently carry the same professional accountabi l ity as prescriptions del ivered 
during an encounter in person. However, where such measures are upheld, and the appropriate 
clinical consideration is carried out and documented, physicians may exercise their j udgment and 
p rescribe medications as part of telemedicine encounters ." 

Oklahoma 
Oklahoma Governor Mary Fal lin signed into law S B  726,  establ ishing new telemed icine practice 
standards, incl uding explicitly allowing doctors to create valid physician-patient relationships via 
telemedicine without an in-person exam. 

• Telem ed icine Prescribing. A physician-patient relationshi p  cannot be establ ished via 
telemedicine o r  store and forward technologies for the purpose of prescribing opiates, synthetic 
opiates, semisynthetic opiates, benzod iazepine or carisprodol ,  but may be used to prescribe opioid 
antagonists or partial agonists . 

Oklahoma already has medical board regulations (Okla. Adm i n .  Code r. 43 5 :  1 0-7- 1 3 ) and a pos i t ion  
statemem on the practice of telemed icine, and the new law may potentially require the Oklahoma Board 
of Medicine to rewrite some of its existing guidance to the extent it conflicts with the controll ing 
provisions of the new statute . 

Indiana 
Former Indiana Gov. Mike Pence signed into law, on March 2 1 ,  20 1 6, a HB 1 263 regarding telemedicine 

practice standards and remote prescribing. Under the iaw, an Indiana provider may prescribe controlled 
substances via telemedicine, without an in-person exam, if the provider satisfies the conditions 
outlined for non-controlled substances and the following conditions are met: 

• The prescription is not for an opioid, unless the opioid is a partial agonist that is used to treat or 
manage op ioid dependence . 

· 

• The prescriber maintains a valid controlled substance registration. 

Pa� 
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• The prescriber meets the conditions set forth in the federal Ryan Haight Act. 
• The patient has been examined in-person by a l icensed Indiana health care provider and the l icensed 

health care provider has established a treatment plan to assist the prescriber in the diagnosis of the 
patient. 
The prescriber has reviewed and approved that treatment plan and is prescribing for the patient 
pursuant to that treatment plan. 

• The prescriber compl ies with Ind iana's  IN S P ECT prescription drug monitoring program. 
• The prescription for a controlled substance is prescribed and dispensed in accordance with I nd i ana 

Cod¢ 3 5 -4 8 -7 .  

Michigan 
Michigan Governor Rick Snyder signed into law S B  2 1 3 ,  clarifying that health professionals in  Michigan 
may prescribe controlled substances via telemedicine without an in-person examination if the fo llowing 
conditions are met: 

• The health professional is a prescriber acting within the scope of his or her practice in prescribing 
the drug; and 

• If the health professional is prescribing a controlled substance, he or she meets the req uirements 
applicable to that health professional for prescribing a control led substance. 

The law also requires the prescriber to comply with both of the following provisions : 
• If the health professional considers it medically necessary, he or she must provide the patient with a 

referral for other health care services geographically accessible to the patient, including emergency 
services; and 
After providing a telehealth service, the health professional, or a health professional acting under the 
delegation of another health professional , must make himself or herself available to provide fol low­
up health care services to the patient or refer the patient to another health professional for follow-up 
health care services. 

Pag� 



Bonnie Sto rba kken 

From: 
Sent: 
To: 

Cc: 

Subject: 
Attachments: 

Jack McDonald <jackmcdonald@wheelerwolf.c o m >  

Wed nesday, Febru a ry  7, 20 1 8  5 : 0 5  PM 

Bonnie  Storbakken 

Jack McDonald 

Admin istrative Rules 

A H I Ps Comments on Proposed Cha pter 50-02 - 1 5 - Telemedicine F ina l .docx 

id/ 
5.8 Cl o 9  t./ 3 - ;< $""- 1 9  

B o n n ie :  Attached - a n d  hopefu l ly sent n ow to the correct address - are some 
co mments from America's Health I nsu rance P l ans (AH I P )  concern i n g  the ND Board of 
Med ic i ne's p ro posed telemed ic ine ad m i n istrative ru les ,  and particu l a rly p roposed 
Sect i o n  50-02-05-0 1 concern i n g  the provider-patient re l atio nsh i p .  Wo u l d  you p le ase 
br ing these comme nts to the attenti o n  of yo u r  com mittee th at wi l l  be co ns idering the 
proposed rules Feb .  9 .  Let me know if you h ave a ny q uesti ons .  Thank you for yo u r  
cons iderat ion . 

J cu:.Jv f.-1 cl[)� 
WHEELER WO LF LAW FIRM 
Box 1 776 
Bismarck, ND 58502- 1 776 
P h :  701 -75 1 - 1 776;  Fx: 7 0 1 -75 1 - 1 777 
jackmcdonald@wheelerwolf.com 



Arner ica's Hea l th  
lnsurnnce P lans  

:SO 1 p.;nns·.,iv.:;n ic /\'H.."; r�u(� ,  ;,!\i\1 
:.;,y..1 �h Buik.f ing 

February 7, 20 1 8  

Bonnie Storbakken 
Execut ive Secretary 
ND Board of Med icine 
4 1 8  E.  Broadway, Ste . 1 2  
Bismarck, N D  5 8 5 0 1  

� AHIP 

Re: AHIP ' s  Comments on Proposed Section 50-02-05-01 - Telemedicine 

Dear Executive Secretary Storbakken : 

I am writing on behalf of America' s  Health Insurance Plans (AI-HP) to raise concerns we have 
about the North Dakota Board of Medicine ' s  proposed new Section 50-02-05-0 1 of the North 
Dakota Administrative Code regarding telemedicine definitions . AHIP is the nationa l 

association whose members provide coverage for health care and related services . Through these 
offerings , we improve and protect the health and financial security of consumers, families, 
businesses, communities and the nation. We are committed to market-based solutions and public­
private partnerships that improve affordabi lity, value, access, and well-being for consumers. Our 
members are committed to providing consumers with affordable products that offer a broad 
range of robust provider networks of quality, cost-efficient providers . 

As an industry, we are supportive of efforts to improve access to quality care . As technology has 
evolved in recent years, telemedicine has become an option for achieving this goal by removing 
traditional barriers to health care delivery such as distance, mobility , and time constraints . 

As Nmth Dakota works to create a regulatory scheme that will govern this model of health care 
delivery, we would like to raise a concern that we have regarding the current draft of proposed 
Section 50-02-05-0 1 ,  which requires that valid provider-patient relationship be established 
through an initial in-person or audio-video evaluation. This requirement presumes that every 
service provided via electronic means, e.g., telemedicine, would have the provider evaluating the 
person through an audio or video means before performing the service. This requirement would 
also place a significant delay and operational constraint on a significant number of medical 

services . 

For example, many pathology and radiology examinations are done through telemetry, without 
the providers establishing a provider-patient relationship, or meeting the person. We believe that 

I 3 l> 



Page 2 of2 

patients, providers, and health plans should have choice and flexibility regarding the use of 
telemedicine services . Mandating that a valid provider-patient relationship can only be 
established through an initial in-person or audio-video evaluation is an overly prescriptive 
standard that becomes an artificial barrier to care . 

This standard also fails to consider the evo lving nature of telemedicine technology, and it limits a 
patient ' s options when deciding on the best course of action to obtain health care. There are 
circumstances where telemedicine services provided via audio-only consultations are 

appropriate . The American College of Physicians has also noted that providers providing health 
care services via telemedicine can also establish a valid provider-patient relationship by 
consulting with another physician who does have a relationship with the patient or oversees his 
or her care. 1 Patients, their providers, and health plans are best positioned to make these types of 
determinations and need to have the flexibi lity to do so . 

We appreciate the Board ' s  efforts to develop regulations governing telemedicine that strike the 
right balance between patient safety and access. Thank you for the opportunity to provide 
feedback regarding proposed Section 50-02-05-0 1 .  If you have any questions, please do not 
hesitate to contact me at sorrang:e@.ahio . on.! or (703-8 87-5285) .  

S incerely , 

\ '\ !J.�•iL. (J.1L1a-
Sara Orrange 
Regional Director, State Affairs 
America's Health Insurance Plans 

1 Doherty, Robert B., "M ust telemedicine disrupt the patient-doctor relationship?" ACP Internist, January 2016. 

Accessed at https ://a cpinternist.org/archives/2016/01/washington.htm. 
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Definiti o n  of Telemedici n e :  Som e d i rect to consumer (DTC) models  ut i l ize what they refe r to as 

"enhanced audio with asynchronous store-and-forward". Essent ia l ly what this m e a n s  is  the patient fills 
out an o n l i n e  medica l i nformation q uestio n n a i re, a nd that information is fo rwa rded e lectro nical ly to the 
DTC pra ctit ioner .  Thus, the te rm . 

La nguage in the definit io n of te lemedic ine m ight inc lude:  "asynch ro n o u s  store- a n d -fo rward does 

n ot i n cl u d e  p atient-s u p p l i e d  m e d ica l information ." 

"Patient-Licensee Relati o nship" :  a) u n d e r  3) wo u l d  be writte n to s uggest that the in-pe rso n 

e q u iva l e n cy o n ly app l ies  to 3 ) .  Beca use I n-pe rso n equ iva le ncy should  a p p ly a lso to 2), the pa ragraph  

ide ntificatio n shou ld  be  m o d ified .  Also, i )  seems that should be free sta nd ing a nd not under  3 ) .  

"Standard o f  Care and Professional Ethics" : b) "A licensee practicing telemedicine shall verify the 

identity of the patient seeking care; and disclose the identity and licensure status of any licensee 

providing medical services to the patient. The patient  m ust have the ability to verify the identity 

and licensure status of any licensee providing telemedicine services to the patient. "  While  the 

i ntent of th is  language m aybe d i rected at DTC p rograms for fi rst ti m e  vis its, it prob a b ly is worth 

consi d e r i n g  how th is  wo u l d  i m pact practit io n e rs p rovi d i n g  care through est a b l is h e d ,  faci l ity­

based t e l e m e d icin e  p rogra m s  i n  t h e  state.  For  exa m p le,  how wou l d  th i s  a p p ly to a h ospita l­

based speci a l ist exa m i n ing a patient in a c l inic or crit ica l  access hospita l i n  the state? 

c) " . . .  or  by a provid e r  des ignated by the l icensee to act tem porar i ly  i n  the l icensee's  a bsence ." 

This l i ke ly refers to "on-c a l l" s itu atio n s .  Th is  l a ngu age m a kes clear the " l i censee" who 

co n d u cte d the exa m i n at ion m ust d esignate the  on ca l l p rovider .  So m e  DTC m o d e l s  provide that 

the pat ie nt se lf-se lect the DTC p rovid e r  to p rovide care . So, when the  patient se lf  suppl ies the 
m e d i ca l  i nfo rmation o n  t h e  com p a ny' s  webs ite, they agree to terms and con d it i o n s, inc lud ing a 
p rovis ion d e sign atin g the co m p a ny' s OTC p ra ctition e rs as the i r o n  ca l l  p ract it ioner. If this 
loophole  is to be closed, this l a n gu age a long with any oth er  l a nguage o r  po l icy needs to 

specifica l ly  i n d icate that o n ly the p at ient's practitioner  m a y  designate the o n  ca l l  a rra ngem ent. 

Prescribing: This l a n gu age may be stron ger t h a n  Federa l  law, which may be the i ntention . 



ATTACH M E NT 3 

I 33 



MEDICAI D MEDICAL POLICY 
NORTH DAKOTA DEPARTMENT OF HUMAN S ERVICES 
MEDICAL SERVICES DIVIS ION 
S F N  8 5  (6-9-201 0) Page 1 of 3 

Medicaid Policy N umber (Th is number will  be generated by Medical  Services.) I Date Policy was Last Reviewed 

NDMP-20 1 2-0 0 0 7  07-27-20 1 7  
Title 

Telemedic ine Se rvices 
Effective Date 

8- 1 -20 1 2 
Revision Date(s) 

7-2-20 1 3 ; 0 1 - 1 4-20 1 5 ;  05-3 1 -201 7 ;  07-27-2 0 1 7 
Replaces 

Med icaid Cod ing G u id e l i n e ;  Genera l  P rovid e r  M a n u a l  information 
Cross References 

Description 

Telemed ici ne is the use of inte ractive a u d io-video equ ipment to l i nk  p ractitioners a n d  patie nts at 
d iffere nt s ites .  Telemed icine invo lves two co l laborating p rovider sites :  an "orig i n atin g  s ite" a nd a 
"d ista nt s ite " .  The cl ienUpatient is located at the orig inat ing s ite and the p ractitioner  e n rol led with N D  
Med icaid i s  located a t  the d ista nt provid e r  s ite to provide th ose professio n a l  s e rvices 
a l lowed/re i m b u rsed by N D  M ed ica id . 

Scope 

Med ica l po l icies are syste matica l ly  developed g u ide l ines that se rve as a resou rce fo r ND Med ica id 
staff when determin ing  cove rag e fo r specific medica l  p roced u res ,  d rugs or  device s .  Cove rage for 
med ical services is s u bject to the l im its and co n d it ions of the ND Med ica id p ro!=) ram .  

Polley 

Telemedic ine/Te lehea lth se rvices via inte ractive a u d io-video eq u ipment. 
Policy G uidel i nes 

1 .  To q u a l ify as a p rofessio n a l  se rvice , actu a l  visua l  contact (face-to-face) m u st be mai nta i ned 
between the practitioner and patient .  

2 .  Services a l lowed/re i m b u rsed by ND Med icaid inc lude:  New and esta b l ished Office and Other  
Outpatient E/M service s ;  Psychiatric d ia g n ostic eva lu atio n ;  I nd ivid u a l  psychothe rapy;  
Pharmacologic management;  Speech Therapy, i n d ivid u a l ;  I n it ia l  in patient te lehea lth consu ltatio ns .  

3 .  P ractitioners m u st appe n d  mod ifie r GT to identify a service as being perfo rmed v ia  
te lemed icine . 

4 .  A l l  services m u st b e  medica l ly appro p riate and necessary with su pporti n g  d ocu mentation of 
the se rvice m ust be inc luded i n  the patie nt's c l in ica l medical record . 

5 .  The o rig i n ating a n d  d istant s ites o f  te lemedicine services cannot b e  i n  the same facil ity o r  
commun ity .  T h e  d ista nt s ite m u st b e  a sufficient d istance from the o rig inating s ite t o  p rovid e 
services to patie nts who d o  not have readi ly ava i lable access to such specia l ized services 
a l lowed/re i m b u rsed by ND Med icaid via te lemedicine .  

6 .  A desig n ated room at the  o rig inating s ite m u st have secu re and appropriate equ ipment to 
e n s u re confidentia l ity , i n cl u d i ng camera (s) , l ighting , transmission and other  needed e lectron ics . 
Appropriate medica l  office amen ities must be estab l ished in both the o riginat ing a n d  d ista nt s ite s .  
Skype o r  oth e r  unsecu re we b ca m devices a re not acceptab le or  a l lowed t o  be u sed for te lehea lth 
service s .  

7 .  Re i m b u rseme nt wi l l  b e  made o n ly to the d istant practitioner d u ring the te lemed icine sessio n .  
N o  re imbu rsement is a l lowed t o  a p ractitioner  at the o rig inating site i f  h is/her  sole p u rpose i s  the 
p resentation of the patient to the practitioner at the d istant site . 
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8 .  Reim b u rsement  w i l l  be made to the o rig inati n g  s ite as a fac i l ity fee o n ly i n  p lace of service 
office , i n p atie nt  h o s p ita l ,  o u tpatient h ospita l ,  or ski l led n u rs i n g  faci l ity/n u rs ing  fa c i l i ty .  There is n o  
a d d itio n a l  re i m b u rsement fo r e q u ipment ,  tech n icia n s  o r  other tec h n o logy o r  pers o n n e l  uti l ized in  the 
perfo rma n ce of the te lemed ici n e  service . 

Benefit Appl ication 

• C ove rage is l i m ited to re imbu rseme nt  fo r services ident ified by th is  po l icy via i nte ractive a u d io-
vid eo te lemed ic ine .  
• Reim b u rs 

ement  is made fo r s e rv ices p rovided by l icen sed p rofession a ls e n ro l led with N D  Med icaid a nd with in 
the scope of p ra ctice per their  l icensu re on ly .  • Al l  service l im its set by N D  Med ica id fo r 
psych iatry ,  speech the ra py,  

and i n d ivid u a l  med ica l n utrition  therapy app ly to te le med icine se rvices .  
• Req u i res the p rese n ce of a n  ind ivid ua l  to ass ist with esta b l i s h i n g  and ma i nta i n i ng the 
co n nect io n to the d ista nt  p ractitio ner  and have the ab i l ity to reso n d  to the needs of the member. 
• O u t  of State req u ests fo r te lemed icine services req u i re p ri o r  a uthorizatio n .  The services must 
be i n  com p l i a n ce with t h e  Out  of State Prog ra m req u i reme nts .  

Rationale S o u rc e  

42 C F R  4 1 0 . 78 - Te lehea lth services - http ://cfr .v lex.com/vid/4 1 0-78-te lehea lth-services-1 9805820 ;  

C M S  I s s u e s  F i n a l  Reg u lations o n  Telemed icine C redentia l ing  Cond it io ns  o f  P a rticipation -
http://www . b ricke r .co m/p u b l ications-and-resou rces/pu b l ications-and-resou rces­
deta i l s . aspx? P u b l icatio n id =2 1 65;  

Telemed ic ine - M e d i ca id .gov - http ://www. med icaid . g ov/Med ica id-C H I P-Pro g ram- l nformation/By­
T op ics/Del ive ry-Systems/T e lemed icine .  htm l 

Code of Federal Regulations C itation(s) 

42 C F R  4 1 0 . 78 - Telehealth services . 

CODES N U M B E R  DESCRIPTI ON 

CPT"' 9920 1 -992 1 5 New a n d  esta b l ished Office and Othe r  O utpatie nt E/M services 

90785 I nteractive com p lexity ( l ist separate ly in  add ition to the code for prima ry 

p roced u re) 

9079 1 Psych iatric Diagn ostic Eva l u ation  

90792 Psych iatric Diag nostic Eva luation with medical  services 

90832 Psychotherapy,  30 min utes with patient a nd/or fa m i ly member 

90833 Psychotherapy ,  30 minutes with patient a nd/or  fam i ly member when 

perfo rmed with a n  eva l u ation and management service ( l ist sepa rate ly in 

add ition to the code for prima ry p roced u re) 

90834 Psychothe rapy, 45 m i nutes with patient a nd/or fam i ly member 

90836 Psychotherapy,  45 m i n utes with patient a nd/o r  fami ly  member when 

perfo rmed with an  eva luation and management serv ice ( l ist separate ly in 

add ition to the code for p rima ry p roced u re) 

90837 Psychotherapy,  60 m i n utes with patient a nd/or  fam i ly member 

90838 Psychotherapy,  60 min utes with patient a nd/or fam i l y  member when 

perfo rmed with an eva lu ation and man agement serv ice ( l ist se parately in 

add it ion to the code for pr imary p roced u re) 

92507 S peech The rapy,  I nd ivid u a l  

99307-993 1 0  S u bseq uent  n u rs ing faci l ity ca re services 



G0425 Telehea lth co n s u ltation , emergency d e p a rtment  or  i n it ia l i n patie nt,  

typ ica l ly 3 0  m i n utes comm u n icati nq with the patie nt  via te lehealth 

G0426 Telehea lth co n s u ltation ,  emergency department or i n it ia l  i n patie nt ,  

typ ica l ly 50 m i n utes comm u n icati nq with the patie nt  via te lehea lth 

G0427 Telehea lth co n s u ltatio n ,  emergency department or  i n it ia l i n patie nt ,  

typ ica l ly 70 m i n utes or  more commu n icating with the patient via 

te lehea lth 
Applicable GT Via inte ractive a u d io and video te leco m m u n icat ion systems 
Modifier(s) 

ICD-9 N/A 
Procedures(s) 

ICD-9 M u st support med ica l necess ity a n d  coded to the h ig hest specificity. 
Diai:inosis(es) 
Appl icable 780 Telemed ic ine - Faci l ity charges re lated to the u se of te le med ic ine Revenue 
Codes(s) 

HCPCS 030 1 4  Telehea lth o rig i n ati ng s ite fa ci l ity fee 
Codefsl 

Type of Service Med icine As l isted in  the Med icine section of C PT®. 
Place of 02 Telehea lth - The location where hea lth se rvices and health re lated 
Service 

services a re p rovided or rece ived , th ro u g h  a te leco mm u n ication system 
(effective 0 110 1120 1 7) 

1 1  Office 

2 1  I n patient Hosp ita l 

22 O utpatient Hospita l 

3 1  Sk i l led N u rs i n q  Faci l i ty 

32 N u rs ing Faci l ity 

53 Comm u n ity M e nta l Hea lth Ce nter 

Disclaimer: This medical policy i s  a guide in evaluating the medical necessity o f  a particular service or treatment. The North Dakota Medicaid program 
adopts policies after careful review of published peer-review scientific l i terature, national guidelines and local standards of practice. Since medical 
technology is constantly changing , North Dakota Medicaid reserves the right to review and upd ate policies as appropriate. Always consul t the General 
I nformation for P roviders manual or North Dakota Medicaid Policy to d etermine coverage. CPT codes, descriptions and m aterial  are copyrighted by the 
American Medical Association. 

I 3 (p 
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Telemedicine: Prescribing and the Internet 
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Director of the Center for Teleheal th & e-Health Law and Program Director for the National 
Telehealth Resource Cen ter 

Natoli, Christa . "Telemedicine: Prescribing and the Internet." Cen ter for Telelrealtlz & e-Healtlr Law 
(2011) .  

ABSTRACT 

The author provides an overview of state laws as they relate to prescribing within the field of 
telemedicine. This report analyzes the various requiremen ts necessita ted by sta te medical boards 
before a physician is permi tted to prescribe medication to a patient.  I71e conclusions established 
within this paper have been verified by each state medical board. 

Telehealth Overview 

Advancements in medicine and 
technology have transformed the 
way health care is delivered to 
patients . However, laws governing 
these interactions have not evolved 
at the same pace, leaving many legal 
and regulatory questions 
unanswered in the area of Internet 
prescribing and telemedicine. To 
best analyze this issue, we must 
examine the laws that govern 
physicians prescriptive authority. 

These laws are found at the state 
level because Article X of the 
Constitution grants medical boards 
the authority to regulate the health, 
safety, and welfare of their citizens. 
Although the federal government 
has the authority to establish 

specific, professional requirements 
for doctors under the purview of the 
Supremacy Clause, there is a strong 
legal presumption against federal 
preemption of state prescribing laws. 
As a result, prescribing regulations 
vary state-by-state.  

However, even though these laws 
are governed at the state level and 
vary state-by-state, there are 
consistent legal issues within the law 
that determine a state's position on 
prescribing over the Internet. These 
two legal issues include the physical 
examination requirement and the 
pre-existing physician-patient 
relationship requirement. 
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Pre-existing Physician-Patient 
Relationship 

Many states require that a patient 
have a pre-existing relationship with 
their doctor before the physician is 
able to prescribe medication to a 
patient through telemedicine. In 
most states, if the patient does not 
have a pre-existing physician-patient 
relationship with the physician, the 
physician providing the telemedicine 
treatment is required to examine the 
patient in-person. For the most part, 
this law only applies to those states 
that do not allow for the examination 
to take place electronically. 

Physical Examination 

In order to prescribe medication to a 
patient, a physician is required to 
conduct a medical examination of 
that patient. This is a standard of 
care that is accepted by the medical 
community. Traditionally, before 
the onset of telemedicine, 
examinations took place in-person 
where the practitioner physically 
examined the patient face-to-face.  
As medicine and technology 
advanced, physicians were 
presented with new tools, such as 
telemedicine, that would allow a 
practitioner to conduct that 
examination electronically . 

However, state laws governing these 
interactions were unclear as to 
whether a physician was legally 
permitted to examine the patient 
over the Internet, through 
telemedicine, and then prescribe 
medication to that patient. 

The confusion is rooted in the fact 
that the laws governing these 
telemedicine interactions were 
written decades before telemedicine 
was even conceptualized. In efforts 
to bring clarity to this situation, a 
small group of state legislators and 
state medical boards began 
analyzing whether telemedicine 
examinations met the medical 
standard or care requirement. That 
is, will the examination result in a 
proper evaluation, diagnosis and 
h·eatment plan for that patient? 

Still, to this day, ve1y few states have 
specific language addressing the 
issue of telemedicine and Internet 
prescribing. For those states that do 
not have specific telemedicine and 
Internet prescribing laws, states refer 
physicians to their state's statute or 
board policies that generally speak 
to a physician's right to prescribe. 

Presently, there are 41 states and 1 
territory (Puerto Rico) that require a 
physician to conduct an in-person or 
face-to-face physical exam of the 
patient before the physician is 
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permitted to prescribe medication 
using telemedicine. This means 
patients living in remote and rural 
areas may be required to travel 
hundreds of miles to receive a 
physical exam in order to be eligible 
for b:eatment by telemedicine in the 
future. Many argue that this 
physical examination requirement 
defeats the purpose of telemedicine -
a tool that is supposed to virtually 
bridge the gap between patient and 
provider. 

Electronic Examination 

However, there are a handful of 
states that specifically allow 
telehealth practitioners to conduct 
medical examinations using 
telemedicine technologies . These 
states require that the practitioner 
keep with the standard of care when 
conducting the elecb:onic 
examination. 

According to those state medical 
boards that allow for electronic 
examinations, practitioners should 
not prescribe medication to a patient 
unless they believe the elecb:onic 
examination meets the standard of 
care within the medical community . 

For example, if a physician believes 
that the patient's medical condition 
warrants an in-person examination, 
the practitioner is required to 

physically exam that patient before 
prescribing medication or 
administering b:eatment. 

Medical Questionnaires 

While some states allow for an 
elecb:onic examina ti.on, almost all 
states do not allow for that 
examination to take place through 
the use of a medical questionnaire. 
State medical boards adhere to the 
belief that the administration of a on­
line medical questiormaire as the 
sole basis for prescribing does not 
keep with the accepted standard of 
care. 

In recent years, state medical boards 
have seen a rapid rise in illegitimate 
telemedicine operations by both new 
and established companies. 
Generally, these telemedicine 
business models do not offer a 
means to physically exam the 
patient. Rather the model solely 
relies on the patient to provide the 
physician with their own patient 
data and medical history, through 
the utilization of an on-line form. To 
date, there are 28 states that 
explicitly prohibit the use of an on­
line medical questionnaire as the 
sole means for gathering patient data 
for means of prescribing medication. 
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Establish Appropriate Follow-up 
Care 

In addition to ensuring that a 
physician conducts a proper medical 
exam, 13 states require a physician to 
establish appropriate follow-up care 
with the patient after prescribing 
medication - four of those states 
allow for an examination to take 
place electronically . 

Conclusion 

Generally, states are conservative in 
what they view to be an appropriate 
physical examination requirement. 
However, many state legislators and 
medical boards assert that they are 
not trying to impede the 
advancement of telemedicine but 
rather ensure that patients receive 
access to quality health care services. 

According to Dr. Jean Sumner, 
Georgia State Medical Board, 
" Access to no care at all is better than 
access to poor care . We are at the 
very start of telemedicine and we 
have the opportunity to shape this 
industry and make it great." 

DISCLAIMER 

This publication was made possible 
by grant number G22RH20216 from 
the Office for the Advancement of 

Telehealth, Health Resources and 
Services Administration, DHHS. 

Information contained in this report 
is current up to the date listed on the 
report. Note that the information is 
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Centers for Disease Control and Prevention 

P re s c r i pt i o n  D r u g  P hysical Exa min atio n 
Requirements 
The U n ited States is i n  the  m idst of a n  u n precedented ep idemic of presc r ipt ion d ru g  overdose deaths . 1 

More than  4 1,000 peop le d ied of d rug overdoses i n  2011,  and  most of these deaths (22 ,810)  were 

caused by overdoses i nvo lv ing prescr ipt ion d rugs .  2 Th ree-qua rters of prescr ipt ion d ru g  overdose deaths 

in  201 1 ( 16,917 )  i nvo lved a prescr ipt ion o pio id pa i n  rel iever {OPR),  wh ich is a d rug  derived fro m the 

op ium poppy or  synthetic vers ions  of it such as oxycodone, hydrocodone, o r  m ethadon e. 3 The 

p rescr ipt ion drug overdose ep idemic  has  not  affected a l l  states equa l ly, and  overdose death rates va ry 

widely across states . 

States h ave the pri m a ry  respons i b i l ity to regu l ate and enforce prescr ipt ion  d rug practice. A lthough state 

l aws a re common ly u sed to p revent i nju r ies, and their benefits have been demonstrated for a variety of 

i nj u ry types,4 l itt le informat ion is ava i l ab le  on  the effectiven ess of state statutes and regu lat ions 

des igned to prevent prescr ipt ion d rug  abuse and  d ivers ion .  Th is  menu is a fi rst step i n  assess ing l aws on 

phys ica l exa m requ i rements by creating a n  i nventory of state lega l  strategies i n  th i s  doma in .  

Introduction 
This resource inc ludes p hysica l exa m inat ion l aws if they requ i re a l i censed practit ioner  to examine  t he  

patient before prescrib ing a med icat ion . I n  t h is menu ,  " practit ioner" refers to  a phys ic ian ,  dent i st, 

pharmacist, phys icia n's ass ista nt, n u rse practit ioner, or any other  pe rson l icensed, registered, o r  

perm itted to prescr ibe, d i spense, d istr ibute, o r  admin ister a contro l led s u bsta nce.  Laws a re inc luded 

1 For the pu rpose of th is  document, "overdose death" refers to death result ing from e ither i ntentiona l  overdose or 

accid ental overdose, which cou ld  be caused by a patient being given the wrong d rug, tak ing the wrong d rug i n  

error, or tak ing too  much of a d rug inadve rtently. CDC's National Center for I nj u ry Prevention and  Control also 

refers to overdose as  a d rug poisoni ng, which may or may not resu lt  in death . 

2 Centers for Disease Control and  Prevention, Wide-ranging Onl ine Data for Ep idemiologic Research (WONDER) 
Database (2012) http:(/wonder.cdc.gov. 
3 Id. 

4 Sch ieber  RA, Gi l ch rist J, & S leet DA. Legislative and Regulatory Strategies to Reduce Childhood Injuries, 10 FUTURE 

CHILD. 1, 111-36 ( 2000) .  

:Centers for Dlseas.e Col'ltrol arid Prevention - - --
_ 
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on l y  if t hey express ly  requ i re a n  exa m inatio n  o r  eva l uation .  Laws req u i ri ng  a p ractit ioner-pat ient 

re l at i on sh i p  o r  use of a va l id prescr ipt ion a re i nc luded on ly if the defi n i t ion of pract i t ioner-pat ient 

re lat ions h i p  o r  va l i d  p rescri pt ion express ly requ i res a phys ic ian  exa m inat ion .  5 Forty-one states6 and the 
D ist r ict of Co l u m bia  have one or more laws that requ i re a prescriber o r  d i spenser to ensu re that  

prescr i pt ions  for med icat ions a re based on a n  exa m i nat ion of the pat ient .  7 States with these laws may 
requ i re a phys ica l exa minat ion as part of prescribing regu lat ions,  or may  proh i bit pharmacists and 

phys ici a ns from dispensing certa i n  types of d rugs if there is doubt the d rugs were prescr ibed fo l lowing a 

phys ica l  exa m .  Som e  states l im it the a ppl ica b i l ity of the laws to certa i n  d rug types, a pply laws on ly in 

ce rta i n  c i rcu msta nces, or  co nta i n  exceptions to exam inat ion requ i rements . 8 M ost states9 and the 

D istr ict of  Col u m bia  have m u lt ip le  physica l exam inat ion l aws and  thus  fa l l  u nder  m u lt ip le  categories. 

Type of E'<a m ination Requi red 
M ost exam i nat ion  laws10 requ i re a " physica l exam inat ion" as the bas is for prescri b ing and d i s pensing a 
contro l led su bsta nce .  

5 Some states, such  as Missouri ,  have  come to  defi n e  the patient-practition er re lationsh ip  to  inc lude  a physical 

exa m i n at ion through j u d ici a l  interp retation .  See State v. Kane, 586 S.W.2d 812 (Ap p .  E . D .  1979) (d efin ing  "patie nt­
practitioner" as used i n  Mo . ANN . STAT. § 195.204 to mean "first m a king some attem pt to d eterm i n e  physical 

con d it ion o r  hea lth n e eds of person for whom he writes the p rescri ption ."  Id. Those statutes a re not inc luded  in 

th is  report.  

6 Alabama,  Alaska,  Arizona, Arka nsas, Cal iforn ia,  Co nnecticut, Delaware, F lor ida,  Georgia, Hawai i ,  I d a h o, I nd iana,  

I owa, Kentu cky, Lou is ia na,  Ma i ne, Maryland,  M assachusetts, M i n n esota, M ississ ipp i, M issou ri, Montana,  

N e b raska, N evada ,  N ew H a m psh i re, N ew Jersey, New Mexico, N o rth Carol ina ,  N o rth Dakota, Oh io, Ok lahoma, 

O regon, Pen nsylva n ia ,  Rhode Is land,  South Caro l ina ,  Tennessee, Texas, Uta h, Vermont, V irgin ia ,  and Washingto n .  

7 The n i n e  states (Co lorado, I l l in ois, Kansas, Michigan,  N ew York, South Dakota, West Vi rgin ia ,  Wiscons in ,  and 

Wyomi ng) that d o  not have physica l examination req u i rements according  to th is  assessment l i ke ly have a phys i ca l  

exa m i n at ion req u i re m ent that may be incorporated i nto state l aw th rough a general  provision requ i ring adhere nce 

to m e d ical  professio n a l  and eth ical sta ndards. The resea rch on which this menu is based was l i m ited to express 

p rovis ions  in statute or regu lation . 

8 I n  th is  m e n u ,  the  fi rst effective dates of the speci fic p rovis ions referen ced a re cited as " [ legal  citation] (eff. 

[yea r] ) . "  Where d ates were either not provided within the l aws or were unc lear  d u e  to m u lti p l e  revis ions, this fact 

is  cited as "[ lega l  citation] (eff. date unc lear, [esti mated yea r] ) . "  

9 Thi rty-seven states: Alabama, Alaska, Arizona,  Arkansas, Ca l ifornia,  Con necticut, De lawa re, F l or ida,  Georgia, 

H awai i ,  I d a ho, I n d i a n a, I owa, Kentu cky, Louisia n a, Ma i ne, Mary land,  M i n nesota, M ississip pi, M issouri,  Nebraska, 

N evada,  N ew H a mpsh i re, N ew Je rsey, N ew M exico, North Ca ro l ina ,  N o rth Dakota, Ohio, Ok lahoma,  O regon, 

Pen nsylvan i a, South Carol ina,  Ten nessee, Texas, Vermont, Vi rgi n ia ,  and Washingto n .  

l O  Thi rty-fo u r  states a n d  t h e  District o f  Col u m b i a .  See, e.g. ,  ALA.  ADMIN. CODE r.  540-X-9-. ll  ( eff. 2000); ALASKA ADMIN. 

CODE tit. 12, § 40.967 ( eff. 2000); ARIZ. REV. STAT. ANN. §§ 32-1401(27) (ss) (eff. 2000), -1501(31 ) (ww) ( eff. 2003), 

1854(48) ( eff. 2000); 060.00 .l  ARK. CODE R. § 2 ( eff. d ate unc lear);  CONN. GEN. STAT. ANN. § 20-613a ( eff. 2005); D . C. 

M U N .  REGS. t it .  17, § 4616 (eff. 2012); DEL. CODE ANN. tit. 16, § 4744(c) ( l )  (eff. 2008) ;  FLA. STAT. § 458.3265 (eff. 

2011) ;  GA. COMP. R. & REGS. 360-3-.02 ( eff. date u n clear); HAW. REV. STAT . ANN. § 329-1 ( eff. 2008); 844 IND. ADMIN .  
CODE 5-4-1 (eff. 2003);  IOWA ADMIN. CODE r .653-13 .2 ( 148,272() (eff. date u nc lear); 2 0 1  KY. ADMIN. REGS. 8:540 (eff. 

2012) ;  LA. ADMIN. CODE tit. 46, pt. XLV, § 6921 (eff. 1997); 02-313 ME. CODE R.Ch. 21, § I l l  ( eff. 2010); MINN. R. 

6500.0600 ( eff. 1988);  30-17-2635 MISS. CODE R . §7.1 (eff. 2012) ;  Mo. REV . STAT. § 334.108 (eff. 2011) ;  N EB. ADMI N .  
CODE § 172,  C h .  90, § 008 (eff. d ate unclear); N EV. ADMIN. CODE § 639.945 (eff. date u nclear);  N . H .  REV. STAT. ANN. 

§318-B : l  (eff. 2011);  N .J .  ADMIN. CODE § 13:35-7 .6 {a )  ( eff. 2003); N . M .  CODE R. § 16. 10.8 (eff. 2003) ;  21 N .C. ADM IN. 

CODE § 46.1801(b )  ( eff. 2003) ;  N.D.  CENT.  CODE § 19-02 .1-15 . 1  ( eff. 2009) ;  OHIO ADMIN. CODE  4731-11-03 (eff. date 



• Indi ana 

" [A) phys ic ian  sha l l  not prescr ibe, d i spense,  or otherwise provide,  o r  cause  to  be  p rovided, any 

contro l led su bsta nce to  a pers o n  who the phys ic ian  has never persona l ly phys i ca l ly exa m ined 

and  d iagnosed ." 11 

• South Ca roli n a  

P rior  to prescrib i ng  a drug to a n  i nd iv idu a l, a practit ioner  must "persona l ly pe rform and 

docum e nt a n  a pp ropriate h istory and  phys ica l  exam inat ion . . . . " 12 

Sixteen  states 13 and  t h e  D istr ict of Co l u m b ia 14 have laws that  req u ire an  exa m i nat ion o r  eva l u at ion tha t  

is deemed "a ppropriate" or  some a pprox imat ion of  "suffic ient," i nstead of o r  i n  add i t ion  to the  phys ica l 

exa m inat ion laws . 

• Ca l ifornia 

Req u i res a n  "appropriate pr ior exa m i nat ion ." 15 

• Minnesota 
Req u i res a n  " in -person exam inat ion" that  is "adequate to esta b l i s h  a d i agnos is  and  i dentify 

u nderly ing cond it ions  a n d  contra i nd icat ions to t reatment ." 16 

• New Jersey 

When a pract i t ioner  prescr ibes a contro l led s u bsta nce, he or she  m ust pe rform a phys ica l  

exam inat ion " inc lud ing  a n  assessment  of  physica l a nd  psycho logica l fu nct ion ,  u nd e rly ing or 

coexist ing  d iseases or cond it io ns, a ny h istory of s u bstan ce abuse  a n d  the  natu re, frequency and  

seve rity of  a ny pa i n ." 17 

I n  some states d ispe nsers a re a l lowed to d ispense prescri pt ions  on ly if the  prescr ipt i on  is prescri bed by 

a practit ione r who p revious ly performed a n  adequate exam inat ion . 

unclear); OKLA. ADMIN .  CODE § 435 : 10-7-11 (eff. 2005); 49 PA .  CODE § 16.92{b) (l)  (eff. 1986 ) ;  R . I . GEN .  LAWS § 21-28 -

3.24 (eff. 1974); s.c. CODE ANN . §§ 40-47-113 (eff. 1976); TENN. COMP.  R .  & REGS. 0880-02-. 14{6) (e){3) { i )  (eff. 2001) ;  

22 TEX.  ADMI N .  CODE § 170.3 {a ) (l), (7)  (eff. 2007);  UTAH ADMIN .  CODE r. 156-37 (eff. d ate unc lea r) ;  18  VA. ADMI N .  

CODE § 85-20-25 (eff. date unclear); WASH. ADMIN .  CODE §246-817-9 15 (eff. 2011) .  
1 1  844 IND.  ADMI N .  CODE 5-4-1 (eff. 2003 ) .  
12 5.C.  CODE ANN. §§ 40-47-113 (eff. 1976) . 
13 See, e.g . ,  CAL .  Bus. & PROF. CODE § 2242 (eff . 2000); CONN .  AGENCIES REGS. § 21a-326-1 (eff. 1984); IDAHO CODE. ANN.  
§ 54-1733; IOWA ADM I N .  CODE r.650-16 .2 (153) ( eff. date unc lear) ;  LA. REV. STAT. ANN.  § 40: 1238.4 (eff. 2007); Mo. 
CODE REGS .  10.32 .05.05 (eff. 2009); 234 MASS . CODE REGS .  9.05 (eff. date unclear) ;  M INN . STAT. § 151.37 (eff. date 

unc lear) ;  30-17-2635 MISS .  CODE R. § 7 . 1  (eff. 2012) ;  Mo. CODE REGS. ANN. tit. 19§ 30-1 .068 (eff. 2000); N EB . ADM IN .  

CODE § 172 ,  Ch.  56 ,  § 007 (eff. date unclear) ;  N EV. ADMIN .  CODE § 635.390 (eff . d ate unclear) ;  N .J .  ADMIN .  CODE 

§ 13 :35-7.6 (eff. date unclear) ;  N . M .  CODE R.  §16.5 .57 (eff. date 2013); 22 TEX. ADM IN .  CODE §§  29 1.29 (eff. 2001) ;  

VT. STAT. ANN.  t i t .  18,  § 9361 (eff. 2012) .  
14 

D.C. MUN .  R EGS. tit .  22-B, § 1300.7 (eff. 1986 ) .  
15 CAL. Bus .  & PROF .  CODE § 2242 (eff. 2000). 
16 

M I N N .  STAT. ANN . §§ 151 .37 Subd.  2 (d ) ,  (e )  (eff. date unclea r) . 
17 N .J .  ADM I N .  CODE § 13 :35-7 .6 (eff. d ate unclear) .  



• M issouri  

" [p ] rescr ipt ions  p rocessed by a ny . . .  pharmacy m ust be  p rovided by a practit ioner  . . .  who has 
perform ed a sufficient physical examination and  c l i n i ca l  assessment of the  pat ient ." 18 

A few states s im p ly  req u i re a n  exam inat ion before p rescrib i ng  o r  d is pens ing contro l led su bstances 

w i thout  g iv i ng  s pecific sta ndards fo r that exa m inat ion . 19 

o Montan a  

"[p] rescr ib ing, d i spens i ng or  fu rn is h i ng any  p rescr i pt ion  d rug without a pr ior  exa m inat ion and a 
m e d ica l i nd icat ion the refo r," is u np rofess iona l  conduct .  20 

Appli cability of Examination Req u i re m e nt 
Rega rd less of whether  a state's phys ica l  exa m i nat ion law a pp l ies to p rescr ibers o r  d ispensers, and 

w h ethe r  it req u i res  a physica l examination o r  more genera l  exa m i nat ion o r  eva l uat ion ,  t he  law m ight 

a pply o n ly to prescr ipt ions fo r certa in  types of d rugs or in s pecific c i rcumsta nces.  

Th irty-s ix states 2 1 and the  D istr ict of Co lumb ia 22 have phys ica l  exa m i n at ion laws that  a pply to 

p rescri pt ions  of a l l  d rug types or any prescri pt ion ( i nc ludes contro l led su bsta nces ) .  

18 
Mo . (ODE REGS. ANN .  tit. 20, § 2220-2.020( 11) (emphasis added)  (eff. 2005).  

19 Ten states. See, e.g. ,  CAL. Bus. & PROF . (ODE § 805.01 ( eff. 2010);  IDAHO ADMIN .  (ODE r .  23 .01 .01 .315 {eff. 1999); 

IOWA ADMIN. (ODE r. 650-16.3 ( 153) ( eff. d ate unclear) ;  201 KY. ADMIN .  REGS. 20:057 (eff. 2012); MONT. ADMIN .R. 

24 .213 . 2301 ( eff. 1998);  N EB . ADMIN. (ODE § 172, Ch . 120, § 010 (eff. d ate unc lear) ;  N EV . ADMIN .  (ODE § .  639 . 235 (eff. 

date u nc lear ) ;  N .J .  ADM IN .  CODE § 13 :35-7.4 (eff. 2003); OR . REV. STAT. §677.190 ( eff. d ate u nc lear) ;  s.c. CODE ANN. 
§ 40-47-965 ( eff, date u nclear) . 
20 

M ONT . ADMIN . R .  24 .213 .2301(34) (eff. date unc lear, pr ior  to 1998) .  
2 1 See, e.g. ,  ALA. ADMIN. CODE r. 540-X-9- .ll  ( eff. 2000); ALA. ADMIN. (ODE r. 680-X-2-.33 (eff. 2006); ALASKA ADMIN. 

COD E  tit. 12, § 40.967 (eff. date u n clear) ;  AR IZ. REV. STAT. ANN .  §§ 32-1401{27) (ss),  32-1501(31)(ww), 32-1854(48) 

(eff. 2000) ;  ARIZ. ADMIN .  (ODE § R4-23-110 (eff. 2000);  ARK. (ODE ANN.  17-92-1004(c) (eff. 2007); 070.00.7 ARK. COD E 

R. § 07-00-0009 (eff. 2007); CAL . Bus.  & PROF. CODE § 805 .01 (eff. 2010);  CONN .  GEN.  STAT. ANN. § 20-613a (eff. 2005 ) ;  
CONN .  AGENCIES REGS. § 21a-326-l(c) (eff. 1984); DEL CODE ANN . t it .  16,  § 4744(c ) (l )  (eff. 2008) ;  FLA. STAT. ANN. 

§ 465.023{1 ) (h )  (eff. 2009); GA. CODE ANN. § 43-34-25 (eff d ate.  u n clear) ;  HAW. REV. STAT. § 329-41 (eff. 2008); IDAHO 
CODE ANN. § 54-1733 { 1 )  (eff. 2006); 844 IND. ADMIN .  CODE 5-4-1 (eff. 2003) ;  IOWA CODE ANN. §§ 155A.27, 155A.13B 

(eff. 2009 ) ;  KY. REV. STAT. ANN . § 218A. 140(3)  (eff. 2007); LA. ADMI N  CODE.  tit. 46, PT. XLVl l ,  § 4513 (eff. d ate unc lea r ) ;  

M D. CODE  REGS . 10.32 .05 .05 (eff. 2009) ;  234 MASS . CODE REGS. 9 .05 (eff. d ate u nclear) ;  MINN .  STAT. ANN. § 151.34 (eff. 

d ate u nc lear) ;  30-17-2635 MISS. CODE R .  § 7 . 1  (eff. 2012);  Mo. CODE REGS. ANN.  tit. 20, §§ 2220-2 .020(9 ) ( K),  {11) (eff. 

2005);  N EB. ADMIN .  CODE § 172, Ch. 56, § 007 (eff. date u nclear) ;  N EV. ADMIN .  CODE § 639.945 ( eff. 2001) ;  N . H .  REV. 

STAT. ANN. §§  3 18-B : l(XXVl-a)  ( eff. 2011), -B :2{V) (e) ,  -B :2(X l l-b),  -B :2{Xl l-c), -B :2 {X l l -e) ( eff. 2013), 329 :1-c (eff. 2009), 
329 : 17(Vl ) ( I )  {eff. 2009 ) ;  N .J .  ADMIN .  CODE § 13:35-7 .6 (a )  {eff. 2003) ;  N . M .  CODE R. § 16. 10.8.8{L) (eff. 2001);  21 N.C. 
ADMIN. COD E  46 . 1806 (eff. 2003); N .D. CENT. CODE § 19-03 . 1-22.4 (eff. 2009) ;  OHIO ADMIN .  CODE 4730-2-07( B)  (eff. 
2007) ;  OHIO ADMIN .  CODE 4731-11-09 (A) (eff. 1999); OKLA. ADMIN. (ODE § 535: 15-3-13(d)  (eff. 2005) ;  OR. REV. STAT. 

§ 677.190 (eff. d ate u n clear) ;  49 PA. (ODE § 16.92(b) (l )  (eff. 1986);  s.c. CODE ANN. § 40-47-113 (eff. 2006); s.c. CODE 
ANN. § 44-117-340 ( eff. 2007);  TENN .  COMP.  R. & REGS. 1050-02-.13 (eff. 2001);  22 TEX.  ADMIN .  CODE § 190.8(1)(L) (eff. 

d ate u n cl e a r, 2003 or l ater); VT . STAT. ANN .  tit. 18, § 9361 (eff. 2012);  VA. CODE ANN. § 54. 1-3303 (eff. 2000) .  
2 2  

D.C. MUN.  REGS. tit.  2 2-B, § 1300.7 (eff. 1986). 



• M iss iss ipp i 

" [P ] rope r prescr ib ing  a nd legit imate  med ica l practice requ i re . . .  a n  app ro priate phys ica l . . . 

before prescr ib ing a ny med i cat ion  fo r the fi rst t ime ." 23 

• Arka nsas 

An i n -pe rson physica l exa m inat ion "pr ior  to the iss u ance of any prescr ipt ion is req u i red i n  order  

to esta b l is h  a va l id  p r io r  pat ient-practit ioner  relat ionsh ip  for pu rposes." 24 

A sma l le r  n u m ber  of states 25 a nd the D istr ict of Col u m bia 26 have laws that app ly  when  us i ng  d rugs or 

contro l led s ubstances fo r pa i n  m a nagement t reatment. 

• Oklahoma 

Req u i res a phys ica l exa m i nat ion where a phys ic ia n prescribes med icat ion to "treat a patient's 

intra ctab le  pa i n ." 27 

• Tennessee 

Req u i res the phys ica l exa m inat ion pr ior  to prescri b ing to inc lude "an  assessment  a nd 

cons iderat ion of the  pa i n" for wh ich  the  contro l led  su bstance is be ing  prescr i bed.  28 

Florida not o n ly has  p hysica l exam inat ion laws for the prescri b i ng a nd d ispens ing  of a l l  d ru gs, but  also 

has phys ica l exam inat ion  laws specifica l ly  fo r pa i n  management drugs. 29 

Fou rteen states30 h ave l aws that a pply o n ly to s pecific contro l led su bsta nces,  schedu les,  o r  t reatment of 

s pecific cond it ions .  

• Wash ington 

A n u rse pract it ione r  m u st "obta in ,  eva l u ate, a nd docu ment the pat ient's hea lth  h i story a nd 

phys ica l  exam i n at ion  i n  the hea lth  record prior to t reating  for chron i c  non ca ncer  pa i n . " 31 

23 30-17-2635 MISS. CODE R .  §7 .1  (eff . 2012 ) .  
24 070.00.7 ARK .  CODE R .  § 07-00-0009 (eff. 2007) .  

25 Thirteen states . See, e .g . ,  ALA. ADMIN . CODE r.  540-X-4-.08 (eff. 2000); FLA. STAT. § 458 .3265 ( eff. 2011) ;  FLA. STAT. 

§ 459.0137 (eff. 2011);  FLA .  ADM IN .  CODE r. 6468-9 .013 (eff. 2010); IOWA ADMIN .  CODE r .  653-13 .2 ( 148,272() ( eff. d ate 

u n clear) ;  201 KY. ADM I N .  REGS. 5 :130 ( eff. 2012) ;  LA. REV. STAT. ANN. § 40: 2198.12 (eff. 2005) ;  LA. ADMIN .  CODE tit. 46, 

pt.  XLV, § 692 1(A) ( l )  (eff. 1997);  02-313 ME. CODE R. Ch. 21, § I l l  ( eff. 2010); N .J .  ADM I N .  CODE § 13:35-7.6 (eff. date 

u nc lea r); N . M .  ADMIN .  CODE 16 .5 .57 (eff. d ate unclear) ;  OHIO ADMIN .  (ODE 473 1-2 1-02 (eff. 2008) ;  OKLA. CODE 435 : 10-

7-11 (eff. 2005); OKLA. CODE 510:5-9-2 (eff. 1999); TENN .  COMP.  R .  & REGS . 0880-02-.14 (eff. date u nclear) ;  2 2  TEX. 

ADMIN .  CODE § 170 .3 (eff. 2001);  WASH.  ADMIN .  CODE § 246-8 17-9 15 (eff. 2011 ) .  
26 

D.C. MUN.  REGS.  t it .  17, § 4616 (eff. 2012) .  
27 

OKLA. ADMI N .  CODE § 510:5-9-2 (eff. 199 9 ) .  
28 

TENN .  COMP.  R. & REGS. 0880-02-. 14 (eff. date u nclear) .  
29 

FLA.  STAT. § 458 .3265 (eff. 2010); FLA. STAT. § 459.0137 ( eff. 2011) ;  FLA .  ADM I N .  CODE r. 6468-9 .013 (eff. 2010).  

30 See, e.g., 060.00 .1  ARK. CODE R. § 2 (eff. d ate unc lear) ;  IOWA ADMIN .  (ODE r. 650-16.  7 ( 153)  (eff. d ate u n cl ear); IOWA 

ADMIN .  (ODE r. 653-23. 1(272(C) )  (eff. date u n clear) ;  201 KY. ADMIN .  REGS. 25 :090 (eff. 2012) ;  201 KY. ADMIN .  REGS. 

9 :260 (eff. 2012); LA. ADMI N  CODE .  tit. 46, pt. XLV, § 6921 (eff. 1997); M tNN .  STAT. § 15 1 .37 (eff. d ate u nc l ea r) ; MISS . 

CODE ANN . § 4 1 -29-137 (eff. 2009 ) ); NEV. ADMIN .  CODE § 636.2882 (eff. d ate u nclear) ;  N .J .  ADMIN .  CODE § 13 :35-7.4 

(eff. 2003) ; OHIO ADMIN .  CODE 4731-11-03 (eff. d ate unclear) ;  OKLA. ADMI N .  (ODE § 510 :5-9-2 (eff. 1999) ;  R . I .  GEN. 

LAWS §21-28-3.24 (eff. 1956) ;  s.c. CODE ANN . § 44-53 -360 (eff. date unclear) ;  UTAH ADMIN .  CODE r .156-37 (eff. date 

u nclear) ;  WASH.  ADMIN .  CODE § 246-840-467 ( eff. 2011) .  

3 1  WASH.  ADM I N .  (ODE § 246-840-467 (eff. 2011) .  



• M i n nesota 

P rovides  a l ist of su bsta nces, inc lud ing certa i n  sched u l es, for which "[a] p rescr ipt ion  o r  d rug 

o rde r  . . .  i s  not va l id, u n less it ca n be estab l i shed that the  prescri pt ion  o r  o rde r  was based on  a 

docu m e nted pat ient eva luat ion,  inc l ud i ng a n  exa m i n at ion . " 32 
o Iowa 

In  a d d it i on  to having regu lat ions that concern pa i n  ma nagement and p rescr i b ing  contro l led 

su bsta nces  for a ny cond it ion,  sets an exam requ i re ment for dent ists to renew or refi l l  

e m e rgency p rescri pt ions for Schedu l e  I I  co ntro l l ed  s u bstances .  33 

Application with Reference to a Patient-Practit ioner Relationship 
M a ny states a n d  the  D istr ict of Co l u m bia 34 have laws that requ i re a phys ica l exa m inat ion by reference to 

a pract it ione r-pat ient relat io nsh ip .  35 Some states do t h is by requ i ri ng  a re lat ionsh ip  between the  

p ra ct it i oner  and  t h e  pat ient, and  then provide  a defi n it ion  of "pract it ioner-patie nt" o r  "phys ic ian­

pat i e nt" (o r  some ot her  s im i l a r  com binat ion) that inc ludes  a physica l exam inat ion requ i re m e nt 

e lsewhere i n  statute o r  regu lat io n .  

• H a w a i i  

"It s h a l l  be  u n lawfu l fo r a ny person . . .  [to]  prescr ibe . . .  a ny contro l led s u bstance without  a 
bona  fid e  phys ic ia n-pat ient re lat ionsh i p," and  the d efin it ion of bona  fide phys ic ian-pat ient 

re lat ions h i p  may be fou nd i n  the defi n it ion sectio n of the  statute, i n c l ud i ng refe rence to a 

phys ica l exa m i nat ion .  36 

32 M I N N .  STAT. § 151 .37 (eff. d ate u n clear) .  

33 low A ADM I N .  CODE r .  650-16.7(153) (eff. date unc lear ) . "Emergen cy" here does not refer to a state of emergency 

decl a red by t h e  govern ment, but  refers to circu msta nces where in  the p rescriber  is u n a b l e  to p rovide  a written 
p rescri pt ion for m  i m m ediately to the pharmacist so the pharmacist a ccepts an emergen cy oral p rescri ption to 
avoid de lay  in p rovi d i n g  n ecessary medications. 

34 D.C. M U N .  REGS. t it .  2 2-6, § 1399 (eff. 2009) .  

35 Twen ty-three states . See, e .g . ,  ALASKA STAT. § 08.72 .272 (eff. 2007); ALASKA ADMI N .  CODE t i t .  12, § 48.990 (eff. d a te 

u nc lear) ;  ARIZ. ADM I N .  CODE § R4-23-110 (eff. 2000};  ARK. CODE ANN.  17-92-1004(c) (eff. 2007); CONN .  GEN .  STAT. ANN.  
§ 20-613a (eff. 2005) ;  DEL .  CODE ANN .  t i t  16 ,  § 4701 (eff. date  u n clear) ;  FLA. STAT. ANN . § 465.023(1 ) (h )  (eff. 2009); 

HAW. REV. STAT. § 329-1 (eff. 2008); HAW. REV. STAT. § 329-41 (eff. 2008) ;  IDAHO ADMI N .  CODE r. 23 .01.01 .315 (eff. 
1999) ;  KY. REV. STAT. ANN . § 2 18A. 140; LA. ADMIN CODE . tit. 46, pt. XLV, § 7509 (eff. 2009) ;  Mo.  REV. STAT. § 334.108 
(eff. 2011) ;  NEB .  ADMIN .  CODE § 172, Ch. 56, § 007 (eff. d ate u nclear) ;  N EV. ADMIN .  CODE § 635 .390 ( eff. date u nclear); 

N . H .  REV. STAT. ANN .  § 3 18-6:2 (eff. 2013); N . H .  REV. STAT. § 3 18:52-a (eff. 2011) ;  N . M .  STAT. ANN. § 26-1-16(6) (eff. 
d ate u n cl e a r, 1987 or p rior); N . M .  CODE R. § 16.10.8 (eff. 2003); 2 1  N .C.  ADMI N .  CODE § 46. 1801(b)  (eff. 2003); N . D .  
CENT. CODE § 19-02 . 1-15.l  (eff. 2009);  N . D .  CENT. CODE § 19-03 .1-22 .4; O H I O  ADMIN .  CODE 4723-9-09 (eff. d ate 

u nc lea r);  OHIO ADMIN .  CODE 4730-2-07 (eff. 2007) ;  s.c. CODE ANN . § 40-47-113 (eff. 1976); s.c. CODE ANN . §§  40-43-86; 

TEN N .  COM P .  R. & REGS. 1050-02-.13 (eff. 2001); 22 TEX .  ADMIN .  CODE § 291.34 (eff. 2001);  VT. ADMI N .  CODE 20-4-

1400:9 . 2  (eff. 2009) ;  VA. CODE ANN. § 54. 1-3434. 1 (eff. 2008) ;  18 VA. ADMIN .  CODE §§ 85-20-25 .A, 85-50-176 (eff. 
2005);  18 VA. ADMI N .  CODE § 90-40-12 1 (eff. 2008) ;  18 VA. ADMIN .  CODE § 105-20-40 ( eff. date u n clear) .  

3 6  HAW. REV. STAT. § 3 29-41; HAW. REV. STAT. § 329-1 .  



• Kentucky 

Req u i res "a va l id  p ractit ioner-pat ient re lat ionsh ip" in one  prov is ion37 a n d  d efi nes  that  to i nclu d e  

a "good fa ith pr ior exa m inat ion" in  another  provis ion, wh ich i s  then  fu rt h e r  defined to  i nclude a 

phys ica l  exa m inat ion .  38 

• South Carol ina  

Req u i res a "proper  physician-patient relat ionsh ip," wh ich  it defines  w ith in  the  same p rovision to 

inc lude "at a m i n i m u m  . . .  persona l ly perform [i ng] and docu ment[ ing] an a p p ro pr iate h istory 

and physica l exa m inat ion ." 39 

A p p l i c at i o n  with Reference to a Va l i d  Pres cr i ption 

Seve ra l states40 have physical  exa m inat ion laws stating that a prescription is not valid u n less it i s  based 

o n  a phys ica l exam inat ion o r  a val id p ract it ioner-patient relat ionsh ip .  

• Vermont 

A prescr ipt ion  or o rde r for a " legend d rug is not val id u n less it is iss ued for a legit imate med ica l 

pu rpose . . .  wh ich  inc ludes a docu mented patient eva luat ion ."41 

Applic atio n S pecifi c to Prescriber o r  Dispen ser 

Th irty-eight states42 and  the D ist rict of Co l u m bia43 have physica l exam inat ion laws that app ly  s pecifica l ly 

to  p rescri bers . 44 

37 KY . REV . STAT . ANN .  § 2 18A.140. 

38 Id. §§ 2 18A.010 ( 14), (34) .  

3 9  S.C. CODE ANN. § 40-47-113 .  

4 0  Seven states. See, e.g., CONN .  GEN .  STAT. ANN . § 20-613a (eff. 2005) ;  I DAHO CODE ANN. § 54-1733 (eff. 2006) ;  LA. 
ADMIN .  CODE tit. 46,  pt. Li i i , § 2515(A) (eff. date u nclear, 1989 or  2004); MINN.  STAT. ANN .  § 151.37 (eff. 2008) ;  MISS. 
CODE ANN . § 4 1-29-137; N . D .  CENT. CODE § 19-03 .1-22.4; VT. ADMIN .  CODE 20-4-1400 :9 .2  (eff. 2009 ) .  

41 Vr. ADMI N .  CODE 20-4-1400:9 . 2  (eff. 2009} .  "Legend drugs" refer to  prescri ption-only d rugs in  the U n ited States. 
42 See, e.g., ALA. ADMIN .  CODE  r. 540-X-9-. ll  (eff. 2000}; ALASKA ADMIN .  CODE tit. 12, § 40.967 (eff. date u nclear); 

ALASKA STAT . § 08 .72 .272 (eff. 2007) ;  ARIZ. ADMIN .  CODE § R4-19-511(eff. 2005} ;  070.00.7 ARK. CODE R . § 07-00-0009 

(eff. 2007); CAL. Bus. & PROF. CODE § 2242(a} (eff. 1981};  CAL. Bus . & PROF. CODE § 2242 .l (a )  (eff. 2000); CAL. Bus. & 
PROF. CODE § 3 1 10 (eff. 2005 ) ;  CON N .  AGENCIES REGS. § 21A-326-1 (eff. 1984); DEL . CODE ANN .  tit. 16, § 4701 (eff. date 

unclear) ;  FLA. STAT. § 456.44 (eff. 2011) ;  GA COMP .  R.  & REGS . 360-3-.02 (eff. date u n clear} ;  HAW. REV. STAT. § 329-41(b)  

(eff. 2008) ;  I DAHO ADMI N .  CODE  r .23.01.01 .31 (eff. 1999}; 844 I ND.  ADMIN .  CODE 5-4-1 (eff. 2003) ;  IOWA ADM I N .  CODE r .  
650-16.3 (153)  (eff. date unclear) ;  201 KY. ADMI N .  REGS. 25 :090 (eff. 2012) ;  LA. ADMIN  CODE .  t i t .  46, pt .  XLV, § 6921 

(eff. 1997) ;  MD.  CODE REGS. 10.40.11.04 (eff. 2012) ;  234 MASS. CODE REGS. 9 .05 (eff. date u nc lear); M I N N .  R. 6500.0600 

(eff. 1988); MISS. ADM I N .  CODE 30-17-2635 :7 .1  (eff. d ate 2012); Mo. CODE REGS . ANN. tit. 19, § 30-1.068 (eff. 2000}; 

MONT. ADMI N .  R. 24.213.2301 (eff. 1998); N EB . ADMIN .  CODE § 172, Ch.  56, § 007; N EV . ADMIN .  CODE § 636.2882 (eff. 

date unclear) ;  N . H .  REV. STAT. ANN. §§ 3 18-B:l(XXVl-a) (eff. 2009) ;  N.J .  ADMIN .  CODE § 13:35-7 .2  (eff. d ate unclear); 

N . M . CODE R.  § 16 . 10 .16 (eff. d ate unclear}; OHIO ADMIN. CODE 4730-2-07 (eff. 2007) ;  OKLA . ADMIN .  CODE § 5 10:5-9-2 

(eff. d ate 1999) ;  OR. ADMIN .  R .  852-060-0025 (eff. d ate unclear);  49 PA. CODE § 16.92(b) (l }  (eff. 1986); R . I .  GEN. LAWS 
§ 2 1-28-3 .24 (eff. 1974); S.C.  CODE AN N .  § 40-47-965 (eff. date u nclear} ;  TEN N .  COMP .  R. & REGS. 1000-04-.09 (eff. 

date unclear) ;  22 TEX. ADMIN.  CODE § 190.8; UTAH ADMIN. CODE r.156-37 (eff. date unclear) ;  VT. ADMIN .  CODE  20-4-

1400:9 .2  (eff. 2009) ;  VA . CODE ANN . § 54.1-3303(B )  (eff. 2000); WASH .  ADMIN .  CODE § 246-817-9 15 (eff. 2011} .  

4 3  D.C.  M U N .  REGS. tit. 17 ,  § 4616 (eff. 2012) .  
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• Ala b a m a  

Req u i res that "the phys ic ian  persona l ly perfo rm a n  a ppropr iate h istory a n d  phys i ca l exam i n at io n" 

p rio r to prescr ib ing .  45 

• Alaska 

App l ies  phys ica l exa m i nat ion req u i rements to optomet rists who p rescr ibe contro l led s ubstances 

in a d d it i on  to other  prescr ibe rs . 46  

Twenty-seven states, 47 a nd the D ist rict of Co l u m b ia , 48 have phys ica l exa m inat ion laws tha t  a pply 

s pecif ica l l y  to d i spensers .  

• Delaware 

App l ies  a requ i re m ent to i nternet pha rmacies who act to d is pe nse a ny prescr i pt ion  d rug, 

i n c l ud i ng  control led su bstances, stat ing that the pharmacy may on ly  d ispense i f  "the 

pract it i on e r  iss u ing  the p rescr ipt ion d rug  o rder  to  be fi l led o r  d ispensed by the  I nternet 

pharmacy i s  a l ice nsed practit ioner" who has  exa m i ned a De laware pat ient ."  49 

F req u e nt ly, as i n  t h e  New Jersey regu lat ion,  the  phys ica l exa m inat ion requ i rement a pp l ies d i rectly to the 

pract i t ioner  e it he r  d ispens ing o r  prescrib ing .  

• N ew Jersey 

" [A] p ract i t ioner  sha l l  not d ispense d rugs or  i ss ue  prescr ipt ions  to a n  i nd iv idu a l  . . .  without f irst 

havi ng conducted an exa m inat ion . . . .  " 50 

A few states 51 a n d  t h e  D istr ict of Colu m bia 52 a lso requ i re the d ispenser  to have knowledge that the 

pat ient  a nd prescr iber  have a va l i d  pract it ione r-pat ient  re lat ionsh i p  pr ior to d ispens ing  a control led 

s u bst a nce .  

4 4  Many of these th irty-eight states and the  District of Col u mbia a l so  have physical examinat ion laws that  apply to 

d i spensers.  

45 ALA. ADMIN .  CODE r. 540-X-9- .ll  (eff. 2000) .  

4 6  ALASKA STAT. § 08 .72 .272 (eff. 2007) .  

4 7  See, e.g.,  ALASKA ADMIN .  CODE t i t .  12,  § 40.967 (eff. 2000); ARIZ. ADM IN .  CODE § R4-19-51 1(eff. 2005) ;  CAL.  Bus. & 
PROF .  CODE § 2 242 (eff. 2000);  CONN .  AGENCIES REGS. § 21a-326-1 ( eff. 1984); DEL. CODE ANN.  tit. 16, § 4744(a) (1) (eff. 
2008) ;  HAW. REV. STAT. § 329-41 (eff 2008) ;  HAW .  REV. STAT. § 329-1 (eff. 2008); I DAHO ADMI N .  CODE r. 23 .01 .01.315 

(eff. 1999) ;  844 IND.  ADMIN.  CODE 5-3-2 (eff. 2003) ;  IOWA ADMIN .  CODE r.  650-16 .3 (153)  (eff. date u n clear) ;  U\. REV. 

STAT. ANN. § 40: 1238 .4(eff. 2007) ;  MINN .  STAT. § 151 .34 (eff. 1988);  MISS.  CODE ANN . § 41-29-137 (eff. date unclear); 

MONT.  ADMIN .R. 24 .213 .2301(34)  (eff. 1998); NEV. ADMIN .  CODE § 639.945(1 ) (n )  (eff. 2001) ;  N . H .  REV. STAT. § 318-B :2  

(eff. 2013 ) ;  N. J .  ADMI N .  CODE § 13:35-7 . lA (eff. 2003);  N.M.  STAT. ANN. § 26-1-16 (eff. 1978 ) ;  2 1  N .C.  ADM IN .  CODE 
46.1801 (eff. date 2003 ) ;  N .D .  CENT. CODE § 19-02 . 1-15 .1  (eff. 2009 );  OH IO  ADMIN .  CODE 473 1-11-09 (eff. 1999); 49 PA. 

(ODE § 16 .92(b) (l)  ( eff. 1986); s.c. CODE ANN. § 40-43-86 ( eff. date unclear);  TEX. Occ. CODE ANN .  § 562 .056 (eff. 
2005 ) .  

4 8  D . C .  MUN.  REGS . t it .  22-B, § 1300 (eff. 1986) .  

49 DEL. (ODE  ANN .  tit .  16, § 4744(a ) (l ) .  

s o  N .J .  ADM IN .  COD E § 13 :3S-7 .1A. 



• Nevada 

"Dispens ing a d rug as a d i spens ing p ra ct it ioner  to a patient with whom the  d is pens ing  

pract it ione r  does not  have a bona fid e  the rapeut ic relationsh i p" is u n p rofess iona l  cond uct. 5 3  I n  

another  p rov i s ion ,  the law states that "a bona fide therapeut ic relat ion sh i p  between  the patie nt 

and  practit ioner  sha l l  be deemed to exist . . .  [i]f the  patient was phys ica l ly exa m i ned by the 

pract it ione r with i n  the [s ix] months  immed iate ly p reced ing the date the  p ra ct it ion e r  d i spenses 

o r  prescribes a d rug to the pat ient ." 54 

• Louis iana 

Appl ies a knowledge standa rd to d i spens ing pharmacists, stat ing that " [a ]  pha rmacist who 

knows that a p rescr ipt ion has been a uthorized i n  the  absence of a va l i d  phys ic ia n-pat ient 

relat ionsh i p  . . .  s ha l l  not fi l l  s uch  p rescr i pt ion ." 55 Another  provis ion  defines that  re lat ionsh ip to  

inc lude "at  least one med ica l  eva luat ion w ith a person  i n  the  phys ica l  presence of the  

pract it ioner, without rega rd to whethe r  portions of  the eva luat ion a re conducted by other 

p ractit ioners . " 56 

Electronic Que stio n n a i res 

M a ny states, 57 and  the  Distr ict of Col u m bia ,  58 that  requ i re exa m inat ions before p rescr ib ing  have a lso 

enacted provis ions  proh i bit i ng practit ioners from prescri b ing based so le ly on e lectron ic  pat ient 

questio n na i res .  

S l  
F ive states. See, e.g., DEL. CODE ANN .  tit. 16, § 4744( a ) ( l) ;  LA. REV. STAT. ANN. § 40:1238.4 (eff. 2007);  N EV. ADMIN . 

CODE § 639.945(1 ) (n )  (eff. 2001)) ;  N . H .  REV. STAT. ANN.  § 318-B:2 (eff. d ate 2013) ;  N . H .  REV. STAT. ANN. § 3 2 9 : 1-c (eff .  

d ate 2009) ;  2 1  N .C. ADM I N .  CODE 46. 180 1 (eff. d ate 2003 ) .  
si 

D . C. MUN.  REGS. tit. 22-B, § 1300 (eff. 1986) .  
s 3  

N EV. ADM I N .  CODE § 639.945(1 ) (n )  

s 4  Id. at § 639.945(3 )  (eff. 2001) . 
SS 

LA. REV. STAT. ANN . § 40:1238.4(0)  (emphasis a d d e d ) .  
sG 

Id. at § 40: 1238.4(A) (2 )  ( eff. 2007) .  
S7 Twenty-five states.  See, e. g . ,  ALA.  ADMIN .  CODE r. 540-X-9- .11(3)  ( eff. 2000) ;  ALASKA ADMIN .  CODE tit. 12, § 40.967 

(eff. d ate u n clear) ;  ARIZ. REV. STAT. ANN. §§ 32-1401 (eff. 2000); ARK. CODE ANN. § 17-92-1004 (eff. 2007);  CAL. Bus. & 

PROF.CODE § 2242 . 1  (eff. 2000); CAL.Bus.  & PROF .CODE § 4067 (eff. 2000); CONN .  GEN . STAT. ANN . § 20-613a ( eff. 2005) ;  

DEL .  CODE ANN . tit. 16 ,  § 4744(c) ( l )  { eff. 2008); FLA. ADMIN .  CODE r.  64B8-9 .014 ( eff. 2003 ); FLA. ADM I N .  CODE r .  64B 15-

14.008 ( eff. d ate unc lear); GA. COMP.  R. & REGS. 360-3-.02 ( eff. d ate u nclear);  I DAHO CODE ANN. § 54-173 3 ( 1 )  (eff. 

2006); 844 IND .  ADMIN .  CODE S-3-2 { eff. 2003 ) ;  LA. REV. STAT. ANN . § 40: 1238.4 ( eff. 2007);  LA. ADMIN CODE .  tit. 46, pt .  

XLV, § 7505 (eff. 2009) ;  LA. ADMIN CODE .  t it .  46,  pt. XLV, § 7509 (eff. 2009) ;  LA. ADMIN CODE.  t it .  46, pt.  XLVl l ,  § 4513 

(eff. d ate u nclear) ;  M o .  CODE REGS . 10.32 .05.05 (eff. 2009); 2 3 4  MASS. CODE REGS. 9 .05 (eff. 1995);  MISS.  CooE ANN. 

§ 41-29-137 ( eff. 2009) ;  30-17 MISS.  CODE R. § 2635 : 7 . 1  (eff. 2012); Mo. REV. STAT. § 334. 108 (eff. 2011) ;  NEB.  ADM I N .  

CODE § 172, C h .  56, § 007 (eff. d ate u n clear) ;  NEB . ADMIN.  CODE § 172, C h .  90, § 008 ( eff. d ate u n c l e a r) ;  N EV. ADMIN. 

CODE § 4S3.3643 (eff. d a te u n clear) ;  NEV. ADMIN .  CODE § 630A. 144 (eff. 2003) ; N . H .  REV. STAT. § 3 18-B : 2  (eff. 2013 ) ;  

N .D .  CENT. CODE § 19-02 . 1-15 . 1  (eff. 2009 ) ;  N.D .  CENT. CODE § 19-03 . 1-22.4; 22  (eff.  2009) ;  s.c. CODE ANN . § 40-47-113 

(eff. 2006) ;  TENN. COMP.  R .  & REGS. 1000-04-.09 (eff. d ate unclear) ; TEX . ADMI N .  CODE § 190.8(1 ) ( L) ( i ) ( l l )  (eff. date 

u n clear, 2003-12) ;  22 TEX. ADMIN .  CODE 22, § 29 1.29 {eff. 2001) ;  VT. STAT. ANN. tit. 18, § 9361 (eff. 2012) ;  VA. COD E  

ANN. § 54.1-3434.1 { eff. 2008) .  
ss 

0.C.  MUN.  REGS.  tit.  22-B, § 1300.7 (eff. 1986) .  
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• Lou i s iana  

"A prescr ipt ion iss ued so le ly u pon the  resu lts of a nswe rs to a n  e lect ro n ic q uestionna i re, i n  the 
a bsence of a docu mented pat ient eva l u at ion  i nc l ud i ng a physical exa m i n at ion,  sha l l  be 

cons ide red i ssued outs ide the context of a va l i d  physic ia n -pat ient re lat ionsh ip  a n d  sha l l  not be a 

va l id  p rescr ipt ion . " 59 

• Connecticut 

Dec la res a prescription that is  not based on a phys ica l exam i nat ion and "issued solely on  the 

resu lts of a nswers to an e lectron ic  question n a i re s h a l l  be cons ide red to be issued  outs ide the 

context of a va l id  p ractit ioner- patient re lat io n sh i p  a n d  not be a va l i d  prescr iption ." 60 

o Nebraska 

Al lows d isc i p l i na ry act ion aga i nst a p rescr iber who issues  "a prescr ipt ion,  v ia e lect ro n ic or othe r  
mea ns ,  u n less t h e  physici an  h a s  obta ined a h isto ry and  phys ica l eva l uat ion o f  t h e  pat ient." 61 

• New Hampshire 

Has  a p hysica l exam inat ion law t hat a pp l ies  when contro l led su bsta nces a re de l ivered by ma i l  

a nd  prov ides that "[ i ]t  sha l l  be u n lawfu l for any  pharmacy to sh ip fi n ished prescr ipt ion products 

. . .  to pat ients . . .  that w[ere] gene rated based u pon the patient's s u b m iss ion of an e lectronic or 

on l i ne  m e d ica l  h istory fo rm ." 62 The law a lso states that " [s ] u ch e lect ron i c  or on l i ne  med ica l  

q uest ion n a i re s, even if fo l lowed by te lephon i c  comm u n icat ion between practit ione r  a nd 

pat ient, s ha l l  not be deemed to form the bas is  of a va l id  practit ioner-pat ient re lat ionsh ip."63 This 

l aw is s i m i l a r  to other  laws proh i bit i ng  prescr ib i ng  and  d i spens ing based on e l ectron i c  

q uest ion na i res  bu t  app l ies o n ly to the shipping of  the d rugs .  

Conclusion 
Th i s  i nve ntory com pi les  state phys ica l  exam inat ion  requ i re m e nts for prescri b i ng  a n d  d ispens i ng 

contro l led  su bsta nces .  This i nvento ry does not conta i n  a fu l l  assess ment of a l l  re levant prescr ipt ion drug  

laws .  P ra ctit ion e rs shou ld consu lt with  lega l counse l  to become fu l ly informed of the lega l l andscape 

con ce r n i ng prescr ipt io n  d rugs and  how the laws a re imp lemented a n d  e nforced in the i r  state .  

T h is docu m e nt was  w ritten by  resea rchers i n  the  P u b l ic H e a lt h  L aw P rogram ( PH LP) ,  Office for State, 

Tri b a l, Loca l a n d  Territo ria l  Su pport, Cente rs fo r D isease Control  a n d  P revent ion (CDC),64 with ass istance 

from the  Divis ion  of U n i ntentio na l  I nj u ry Prevent ion i n  CDC's N at iona l  Cente r fo r I nj u ry P revention a nd  

Contro l .  6 5  For  further  techn ica l ass ista nce w i t h  t h i s  i nventory o r  p rescription d rug  laws, p lease contact 

59 LA .  REV. STAT. ANN . § 40:1238.4(6) (eff. 2007); 

60 CON N .  GEN. STAT. ANN. § 20-613a (eff. 2005) .  
61 NEB.  ADMIN.  CODE § 172, Ch . 90, § 008 (eff. date u nc lear ) .  
62 

N . H . REV. STAT. ANN . § 318-B :2(X l l -d)  ( eff. 2013 ) .  
63 Id. "Practitioner-patient" relationship is  d efined t o  requ i re  a n  in-person exa m .  See N . H . REV. STAT. § 3 18-B: l  ( eff. 
2011 ) .  

64 Cather ine  C lodfe lter, J D, MPH,  Akshara Menon, J D, M PH,  Car l a  Chen ,  J D, and  Matthew Penn ,  J D, M US. W e  tha n k  
R ina  L ieberman,  J D, M PH, for her research assistance.  
65 Noah Alesh i re, J D, and Leonard Pau lozzi ,  M D, M P H .  



P H LP .  66 For  tech n ica l ass ista nce on a l l  othe r  o pio id  pa in  re l i ever-re lated  topics, p lease contact CDC's 

D iv is ion of U n intention a l  I nj u ry P revent ion . 67 

P H LP prov ides tech n ica l  ass istance a n d  pub l ic  hea lth law resou rces to adva nce the u se  of law as a pu b l i c  

hea lth too l .  PHLP cannot p rovide lega l a dvice o n  a ny iss ue  and  ca nnot rep rese nt a ny i nd iv i d ua l  or  ent ity 

in any matte r .  PHLP recommends seeking the advice of an attorney or othe r  qua l ified p rofess iona l  with 

quest ions regard ing the app l icat ion  of law to a s pecific c ircu mstance. The fi nd i ngs a n d  conc lus ions in 

th i s  s ummary a re those of the author  a n d  do not necessa r i ly represent the offic ia l  views of CDC. 

This menu includes laws enacted through December 4,  2013. 

Published January 29, 2015. 

66 Publ ic Hea lth Law P rogram,  Centers for Disease Control and Prevention, 4770 Buford Hwy. NE,  MS E-70, Atla nta, GA 30341. 
Telephone :  {404) 498-0470. Fax: (404) 498-6882 .  Emai l :  mpenn@cdc.gov. Web: http://www.cdc.gov/phlp. 

67 Divis ion of U nintentiona l  I njury Prevention, N ationa l  Center for Injury Prevention and Control, Centers for Disease Control 

and Prevention, 4770 Buford Hwy. N E, MS F-62, Atlanta, GA 30341. Emai l :  lbp4@cdc.gov. Web: 

http:/fwww.cdc.gov/HomeandRecreationalSafety/Poisoning/laws/index.html. 
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Jo int Statement o n  Anti b i otic Resista n ce 

from 25 N ati o n a l  H ea lth Organ izatio ns and 
the Centers fo r Disease Co ntrol and Prevention 

S 
i nce the i r  i ntroduct ion  i nto med ic i ne  i n  1 94 1 , ant ib iot ics have saved 

m i l l ions of l ives and  transfo rmed modern med ic ine .  As a resu lt, bacter ia l  

i nfections have become eas i ly  treatab le ,  and the hor izons for su rgeries, 

transplants, and  more compl i cated l ife-sav i ng  procedures have expanded.  

But  i n creasi ng antib iot ic resistance is l ead ing  to h igher treatment costs, l onger 

hospital stays, and u n necessa ry deaths. 

The more we use anti b iot i cs, the m ore we contr ibute to the pool of antib iotic­

resistant m i crobes. The deve lopme nt of resista nce is an i nevitab le  byproduct 

of exposure to antib iot ics. A l l  a nt ib iot ic use,  whether  warranted or not, p l aces 

se l ect ion  pressu re on bacte r i a ,  and  som e  organ isms that possess genetic 

mutat ions wi l l  survive ant ib iot ic treatment. Over t i me,  resistance threatens  to 

retu rn us to an e ra where s impl e bacteria l  i nfect ions w i l l  once aga in  be d ead ly. 

As representatives from a range  of fi e lds concerned with h u m a n  hea lth, we jo i ntly 

recogn ize o u r  co l lective responsi b i l ity to protect the effectiveness of a l l  ant ib iotics 

- those we have today, and  those yet to be deve loped.  We a l so recognize the 

potent ia l  for these l ife-savi n g  drugs to be overused in both the human  and 

agricu ltura l sectors. Antib iot ics are a shared resource, and every i nd ividu a l  

shou ld  consider how each p rescr iption  or use o f  ant ib iot ics affects the overa l l  

effectiveness o f  the antib iot ic arse n a l .  T h e  prob lem is defi ned b y  cha l l en ges 

on both the demand and supply sides of the equat ion - just as ant ib iotics are 

frequently ove rused, there are few new drugs in the deve lopment pipel ine .  

Understand ing  th is  s ituation ,  we jo i nt ly comm it to the fo l l owing pr inc ip les to  both 

conserve and replen ish our a nt ib iot ic resou rces: 

• To seek  greater  coord i nat ion among a l l  stakeho lders i n  ant ib iotic effectiveness, 

i ncl ud i ng  hea lthcare personne l ,  hospita l adm in istrators, po l i cymakers, patients, 

and ind iv idua ls  working  in med ica l  centers, un iversit ies, and  pharmaceutica l  

compan ies to  promote knowledge shar ing and  a m utua l comm itment to 

improv ing antib iot ic use,  a pract ice referred to as a nt ib iot ic stewards h ip  

To work towards optim iz ing  ant ib iot ic use th rough ant ib iot ic  stewardship 

programs and i ntervent ions, which help ensure that pat ients get the r ight 

ant ib iot ics at the r ight t ime for the r ight du rat ion 

, �  3 
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To ident ify the most effective examples of a nti m i crob i a l  stewardsh ip and to 

repl i cate these strateg ies and best practices, wh i l e  a lso tak i ng  i nto a ccount 

loca l  context 

To support resea rch that deepens our understand i ng  of the current s ituat ion 

and  trends i n  ant ib iot ic resistance and  use 

To use i nformat ion about the d rivers of ant ib iot ic use to contri bute to the 

evo lv ing defi n it ion of "appropriate ant ib iot ic  use , " a n d  to use th is defi n itio n  

to guide  stewardsh ip efforts, i nclud ing  t h e  e ducat ion of t h e  genera l  pub l i c  

and  hea lthcare personne l  a t  a l l  leve l s  

To i mprove surve i l l ance for d rug-resistant i nfect ions and  to  encourage reporting 

activit ies i n  a way that supports both positive outcomes and accuracy 

To e ncourage the deve lopm ent  of pha rmaceut ica l products to combat 

ant ib iot ic resistance,  inc lud i ng  new ant ib iot i cs o r  nove l  therap i es, 

compounds to boost ant ib iot i c  effect iveness, d i agnost i cs to better d i agnose 

i nfect ions  and the i r  resistance character ist ics, and vacc i n es to prevent 

i nfect ions  from occurri ng  

To recogn ize that ant ib iot ic  resistance is one  o f  the wor ld 's most pressi ng 

pub l i c  hea lth th reats and that g loba l  co l l ective action  is  requi red to effect ively 

address the cha l l enge of manag ing  our scarce supply  of effect ive ant ib iot ics 

To acknowledge that the way we use ant ib iot ics today i n  pat ients impacts how 

effective they wi l l  be i n  the future i n  othe r  patients 

To commun icate that ant ib iot ic  resistance is an i n fect ious d isease and  pub l i c  

hea lth concern :  some resistant bacteria h ave the  potent i a l  to spread rapid ly  

from person to person, wh i ch i ncreases the th reat of resistant i nfectio ns 

To work with regulatory, vete r inary and  industry pa rtn e rs to promote the 

jud ic ious use of ant ib iotics i n  food an ima l s  

To re i nforce the  jud ic ious use of  ant ib iot ics i n  agr iculture by :  l i m it ing the use 

of med ica l ly important human  ant ib iot ics in food an ima ls; supporting the use 

of such antib iot ics in an ima l s  on l y  fo r those uses that a re cons idered necessary 

fo r assur ing an ima l  hea lth; and  havi ng veter ina ry overs ig ht fo r such a nt ib iot ics 

used i n  an ima ls  
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November  13 ,  20 17, k icked off U .S. Antibiotic Awareness Week and World Anti b iotic Awareness Week. The 

Centers for D isease Control  a nd Prevention (CDC) recogn izes this week with an u pdated educational effort, Be 

Antibiotics A ware: Smart Use. Best Care (https://www.cdc.gov/antibiotic-use/week/index.htmll, to support the 

nat ion's efforts to com bat  a ntibiotic resistance through improved use of these l ife-saving medications. 

Each year,  at  least 2 m i l l ion  Americans become infected with ant ib iotic- resistant bacteria,  and at least 23,000 
peop le  d ie  as a resu lt .  As part of U .S. Anti b iotic Awareness Week, the Department of Hea lth and H u man Services 

(H HS) ,  on behalf  of the l nteragency Combating Antibiotic Resistant Bacteria (CARB)  Task Force, has released a 

Progress Report (https ://aspe.hhs.gov/pdf-report/nationa l -action-pl an-combat ing-ant ib iotic-resistant-bacteria­

progress-report-years- 1-and-2) to deta i l  the s ignificant progress du ring the fi rst two years of implementation 

of the N at iona l  Action P l a n  for Combatting Antibiotic- Resistant Bacteria 

( https://www.cdc.gov Id rugres is ta nce/pdf/ nationa l_act ion_p la n_for _com bat i ng_a nti boti c-resista nt_bacteria .pdf) . 

"Antib iot ic resistance is a crit ical  publ ic  health concern, and th is educationa l  effort is a n  exce l lent opportunity to 

dr ive cha nge i n  improving ant ib iotic use, give doctors the tools they need to improve ant ib iotic prescrib i ng, and 

help patients better protect their hea lth," said CDC D irector Brenda F itzgera ld ,  M.D.  

Prescr ib ing the r ight  ant ib iotic at the right ti me, i n  the r ight  dose, and for  the r ight  duration he lps fight anti biotic 

resistance, protects pat ients from u nnecessary side effects, and he lps ensure these l ife-saving medicines wi l l  be 

ava i l ab le  for futu re generations. 

Though the U n ited States has made progress toward optimal  prescr ib ing and use of ant ib iotics for patients, there 

is sti l l  room for i m p rovement. The Be Antibiotics A ware effort he lps i nform healthcare professionals and 
patients about  proper ant ibiotic use and encourages open d iscussion among doctors and patients. 
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Antib iotics are crit ica l  tools for treating a n u m ber of common infections, such as pneu mon ia, and for l ife­

threatening cond it ions inc lud ing sepsis .  However,  when patients take ant i biotics u nnecessar i ly ,  they are at r isk 

for s ide effects and get no benef it  from the d rugs. M i nor s ide effects can include rash, d izziness,  nausea, d i a rrhea, 

and yeast i nfect ions.  Major s ide  effects can inc lude a l lergic reactions and Clostridium difficile ( C difficile or C. 

d iff) i nfection,  which can cause severe d iarrhea and co lon damage and can cause death.  

" Despite prescri b i ng guidel ines,  some healthcare professiona l s  report g iv ing ant ibiotics when they aren't  needed 

because of fear of misdiagnosis or pressu re from patients," said Lauri H icks, D.O., d i rector, Office of Ant ib iotic 

Stewardsh ip, D ivision of H ea l thcare Qua l ity P romotion, CDC. "CDC encou rages hea lthcare professiona ls  and 

pat ients to ta l k  through the best ways to fee l  better and what treatment opt ions are most effective." 

The Be Antibiotics A ware educational  effort a l so a l igns with ant ib iotic stewardship activit ies ment ioned in the 

N at iona l  Act ion P lan  for Combating Antibiotic Resistant Bacter ia  (CARB), 

(htt ps :// oba mawh itehouse .arch iv es.gov Is it es/ defau It/fi les/ docs/ nationa l_act ion_p I a n_for _com bat i ng_anti bot ic­

res ista nt_ bacter ia .pdf) supports the N at iona l  Action Plan to Prevent Hea lth Care-Associated I nfections 

(HAis): Road M ap to E l i m i nat ion (https://www.heal thypeople.gov/2020/too ls-resources/evidence-based­

resource/nationa l -action-pl a n-prevent-hea lth-care-associated) , and complements other patien t  safety 

in i t iatives, s uch as the Get Ahead of Sepsis education effort launched in August 2017.  

There a re many ways to get involved in  U .S. Ant ib iotic Awareness Week 2017.  Vis it  www.cdc.gov/antibiotic-use 

(http://www.cdc.gov/ant ibiotic-use) to learn more about how to partic ipate. 

CDC is a global leader in efforts to improve antibiotic prescr ib ing and use practices. Read more a bout Antibiotic 

Use in  the Un i ted States. inc lu d i ng progress and opportu nit ies (https:Uwww.cdc.gov/ant i b iotic-use/stewardship­

report/index.htmll. These efforts are supported by CDC's Antibiotic Resistance Sol ut ions I n it iat ive 

(https:Uwww.cdc.gov/drugresistance/so lutions- in i t iative/index.htmll. To learn more about ant ib iotic resistance, 

visit www.cdc.gov/d rugresistance (http://www.cdc.gov/d rugresistancel. 
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Testimony of Dr.  Brenda M i l l e r  

M e m b e r  o f  t h e  Nort h  Da kota B o a r d  of M e d i c i n e  

C h a i r m a n  D e vl i n ,  a n d  the Ad m i n istrative R u l e s  Co m m ittee m y  n a m e  is  B re n d a  M i l l e r, I a m  a 
l i c e n se d  p h ysic i a n  i n  t h e  state of N o rth  D a kota a n d  a m e m b e r  of t h e  N o rth D a kota Boa rd of 
M e d i ci n e .  

I a p p e a r  b efo re y o u  t o d a y  t o  a d d ress t h e  co m m e nts w e  received i n  response  t o  o u r  

te l e m e d i ci n e  r u l e  rega rd i n g  t h e  deve l o p m e nt o f  t h e  pat ie nt- l i censee re lat ion s h i p  a n d  more 

s p e cif ica l ly t h e  i nte ractive v ideo req u i re m e nt .  I rea l i z e  t h at t h i s  port ion  of o u r  ru l e  h a s  some 

o p p o s it io n .  I hope I c a n  he lp  yo u a l l  u n d e rsta n d  why t h e  b o a rd b e l ieves t h i s  p o rt ion of  o u r  r u l e  

i s  very i m p o rt a n t .  

I n  t h e  b e gi n n i n g  conversat ions o f  t h i s  r u l e ,  o u r  B o a r d  w a s  i n s istent  t h at t h e re n e e d e d  t o  be a 
v i s u a l  exa m i n at i o n  e i ther  i n  p e rson,  t h ro u gh video o r  u s i n g  a n ot h e r  p roper ly  l icensed 

i n d iv i d u a l .  Our  b o a rd b e l i eves that  when esta b l i s h i n g  a n ew pat ient  l icensee re l at ionsh ip ,  the  

p hys ici a n  needs  to b e  ab le  to see t h e  pat ient .  

V is u a l  o b s e rvat i o n  i s  especi a l ly i m po rtant d u ring  a psyc h o l ogica l exa m .  The p rovi d e r  wi l l  wa nt 

to see  if t h e  p a t i e nt exh i b its rest l essness, d a rt i n g  eyes, m o ut h  m oveme nts, tru n k  movements as 

t h ese  a re a l l  s igns  of potent ia l p ro b l ems that  need to be a d d ressed p ro p e rly .  

V is u a l  o b s e rvat i o n  i s  eq u a l ly i m p o rta nt i n  p e d i atr ic  c a re .  T h e  p e d i atr ic i a n  wi l l  wa nt to see if the 

p a t i e n t  i s  i rr ita b l e  o r  s m i l i ng, if the pat ient i s  con so l a b l e ,  if the p at ient  i s  fl u s h e d  or  has a ras h ,  if  

the p a t i e n t  a p p e a rs hyd rated ,  wh e n  they cry d o  they h ave te a rs etc.  

V is u a l  o b s e rvat i o n  of e l d e r ly p at i e nts p rovides  the p h ys ic i a n  with va l u a b l e  i n form ation as we l l .  

I t  i s  i m po rt a nt t o  see  i f  t h e  pat ient i s  a b l e  t o  a m b u l ate o n  t h e i r  own . Are t h e y  a b le t o  a nswe r 

q u e st i o n s  with o u t  ass ista nce fro m a l oved o n e ?  

W h e n  co n s i d e r i n g  p r e n at a l  ca re vis u a l  observat ion  i s  a l so ext re m e ly va l u a b l e .  I t  wo u l d  not b e  

wit h i n  t h e  sta n d a rd of c a r e  to m a ke any d e c i s i o n s  without  b e i n g  a b l e  to l i sten  to t h e  fetal  h ea rt 

t o n e s .  

T h e  req u i re m e nts esta b l i shed with i n  th is  ru l e  by o u r  boa rd h e l p  e n s u re t h at t h e  sta n d a rd of  
ca re is  b e i n g  m et .  I n  trad ition a l  med ic ine p hysici a n s  h ave b e e n  a b l e  to p rovi d e  fol l ow up  ca re 

t h ro u g h  a p h o n e  c a l l .  There has  a lways been an acce ptance of t h e  a b i l ity to see a p ati ent in the 

office  a n d  t h e n  receive a p h o n e  ca l l  from t h e m  to d iscuss the ca re if so meth i n g  n ee d e d  to b e  

a d d ress e d . H oweve r, i t  wo u ld h ave neve r been accepta b l e  o r  wit h i n  t h e  sta n d a rd o f  ca re to 
receive a co l d  c a l l  from a n  u n known pat ient who was refe rred to you a n d  to d iagn ose and t reat 

t h e m  b ased on a p h o n e  ca l l  o r  an e m ai l .  Th i s  i s  what we a re att e m pt ing to  avo i d .  With the 

i nt ro d u ct i o n  of w h at we n ow ca l l  te l e m e d i ci n e  we h ave an o b l igat ion to p rovi d e  p a ra meters 

t h at eve ryon e  u n d e rsta n d s  to defi n e  a new encou nter b etwee n  a pat ient and a doctor who i s  

u n known to t h e m .  
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To a l low d iagnosis  a n d  treat m e nt to occ u r  b etwee n  a p at i ent  a n d  a n ew d o ctor  based o n  o n l y  a 

te l e p h o n e  ca l l  a n d  a q uesti o n n a i re l e aves t h e  p u b l i c  exposed to m is d i agnos is  d ue to a l ack of 

p ro p e r  eva l u atio n .  f t  a lso may co ntr ib ute to t h e  ove r p rescri pt i o n  of a nt i b i ot ics  wh ich  is 

cu rrent ly  o n e  of the CDC's  m aj o r  concerns .  

The u lt i m ate goa l  i s  p at ient  safety by assu ri n g  the sta n d a rd of c a r e  i s  n ot a ltered by the  typ e of  

v is it .  
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Cha i rman Devl i n  cal led on Mr. Dust in Peyer for comments.  M r. Peyer said because of h is  grandmo�er's � S-- I 9 
medical issues ,  he has been personal ly affected by the need for medical marijuana .  He said the med ical marij uana 
p rogram may want to cons ider  the impact of the lega l izat ion of recreational  marij uana on the med ical marij uana 
p rog ram .  

Cha i rman Devl i n  said the State Department of Health on ly has the authority to deal with laws that have passed . 

Cha irman Devl i n  cal led on  Mr. Pau l  Augh inbaugh ,  Fargo, for comments . M r. Augh inbaugh said he is a potential 
d ispensary app l icant .  He  said if recreat ional marijuana is legal ized , he is concerned about what wou ld happen to a 
d ispensary that has pa id over $90,000 for certification . 

M r. Wah l  sa id the department's on ly d uty is to imp lement the medical marij uana p rog ram .  He said the program is 
being imp lemented based u pon the law passed by the Leg is lative Assembly i n  201 7 .  He said the depa rtment wi l l  
imp lement the medical  marij uana program as t imely as poss ib le .  Regard ing  d ispensaries located i n  cit ies, he said 
to ensu re access to as many people as possib le with as l ittle travel as poss ib le ,  an  eight-region map has been 
created . He said the map is  on the department's website. He  said one d ispensary i n  each of those e ight reg ions is 
expected . H e  said d ispensa ries are perm itted to offer home del ivery. 

I n  response to a q uestion from Senator Heckama n ,  M r. Wah l  said local zon ing officia ls wi l l  be p rovided a form to 
s ign to confirm the d ispensary faci l ity compl ies with loca l  zon ing  requ i rements. 

In response to a q uest ion from Senator Kle in ,  Mr. Wah l  said the d ispensary fee is set i n  state law. He said the 
law does n ot inc lude a p rovision for a refu nd if the recreat ional  marijuana measure passes . 

I n  response to a q uest ion from Senator Heckaman , M r. Wah l  said the p rog ram's reg istrat ion and appl ication fees 
wi l l  be depos ited in the Bank  of North Dakota in the same way as any other state p rogram .  

NORT H  DAKOTA BOARD O F  MEDICI N E  
Cha irman Devl i n  cal led o n  Ms.  Bonn ie Storbakken ,  Execut ive D i rector, North Dakota Board of Medici ne,  for 

testimony (Append ix  E) regard ing ru les re lat ing to  telemed ic ine carried over from the December 5,  201 7 ,  meeting . 

I n  response to a q uestion from Chairman Devl i n ,  Ms .  Storbakken said Te ladoc was not i nvited to sit down with 
the board to d iscuss the face-to-face consu ltation requ i rement .  

C ha i rman Devl i n  cal led on Dr. Brenda Mi l ler, North Dakota Board of Medic ine ,  for test imony (Append ix F) 
regard i ng  the telemed ic ine rule. 

In response to a q uestion from Representative Pyle,  Dr. M i l ler said a physician should not g ive advice without 
estab l i sh ing  a re lationsh ip .  

Cha i rman Devl i n  cal led on Mr. John  Ward for test imony (Append ix G) regard i ng  the telemed ic ine ru les . M r. Ward 
said he rep resents Teladoc. He said interactive aud io is used i n  every state. He said the p hysic ian has the abi l ity to 
request h igh-resolut ion photos .  He said i nteractive aud io is an acceptable te lemed ic ine tool used across the 
cou ntry. He  said the North Dakota Board of Medic ine conducted open meet ings regard i ng the ca rried over 
telemed ic ine ru les but d id  not g ive the pub l ic an opportu n ity to speak. He said telemed ic ine consu ltations a re done 
by physicians  who a re l icensed by the board .  He said Teladoc has not experienced malpractice claims as a result of 
its practices.  He said Arkansas is the on ly other state with a face-to-face consu ltat ion requ i rement. He said the 
M i n nesota standard of care for telemedic ine is the same as for i npatient care .  

I n  response to  a question from Representative Koppelman ,  Mr. Ward said i f  a physic ian who  uses interactive 
aud io  is u nab le to d iagnose a patient us ing that method , the physic ian is expected to advise the patient to make an 
appointment for an i n -person visit with the patient's health care provider. 

Cha i rman Devl i n  cal led on M r. Jack McDonald for test imony regard ing  the telemed ic ine ru le .  Mr. McDonald 
d i stributed a letter (Appendix H) from America's Health I nsurance P lans (AHIP )  regard i ng concerns about the 
changes be ing p ro posed by the North Dakota Board of Medic ine .  He said AH IP  bel ieves the ru les fail to consider 
the evolvi n g  nature of telemed icine technology and l im it a patient 's options when decid ing  on the best cou rse of 
act ion to obta i n  health care .  

Representative Koppelman sa id  he u nderstands the board 's ob l igat ion to p rotect the publ ic. He said 
telemedic ine is  defined i n  North Dakota Centu ry Code (NDCC) .  He said the board has ind icated it wil l  not change 
its posit ion on  the face-to-face requ i rement. He said it is important to stay current with technology. He said the 

N o rth Da kota Leg islative C o u n c i l  March 1 2-1 3,  201 8 
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board fol lowed the comm ittee's d i rective regard ing the prescrib ing  
situations .  
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It  was m oved by Re p rese ntative Koppe l m a n ,  seconded by S e n ato r Ki lze r, and ca rried o n  a rol l call vote 

to : 

1 .  Ad o pt the c h a n g es to the opioid restrictio n  as proposed by the N o rth Da kota Boa rd of Med i c i n e ;  

2 .  Retai n  the d efi n it ions conta ined i n  North Dakota Ad m i n istrative C o d e  ( N DAC) Section 50-02-1 5-01 
on page 21 5 of S u pplement 368 ; and 

3. Voi d  N DAC S ectio n s  50-02-1 5-02 and 50-02-1 5-03 o n  the fi n d i n g  that, u nder N DCC Section 28-32-1 8 
( 1 ) (c)(d ) ( e ) ,  the ru l es fa i led to comply with express leg islat ive i ntent;  a re i n  confl i ct with state law; 
a n d  a re a rb itrary and capricious.  

Representatives Devl i n ,  B oehn ing ,  Boschee, Koppelman,  Louser, Pyle,  Schne ider, Seibel , Toman ,  and Weisz and 
Senators Anderso n ,  Armstrong ,  Heckaman,  Ki lzer, Kle in ,  Meyer, Poelman , and Rust voted "aye . "  No negative votes 
were cast. 

Representative Koppelman said the North Dakota Board of Medicine should start over on the telemed icine rules. 

Senator K i lzer said te lemed icine is needed now more than ever. He  said the hands-on med ic ine is  being done 
more and more by nonphys ic ians such as physician 's assistants and n u rse p ractit ioners. He said the requ i rements 
for telemed ic ine a re a pol icy decision for the Legis lative Assembly. He said th i rd-party coverage is an issue 
insurance compan ies contin ue to face without reso lution .  He said another issue is the cross ing of state boundaries 
when p rovid i ng  medical  consu ltations .  He said a study of telemed ic ine is needed . 

BOARD O F  EXA M I N E RS O N  A U D I O LOGY A N D  SPEEC H -LAN G UAG E PATHOLOGY 
Cha i rman Devl i n  cal led on Ms. Kel l i  E l lenbaum,  Cha i rperson ,  Board of Exam iners on Aud iology and Speech­

Language Pathology, for testimony (Appendix I ) regard ing  Apri l  201 8 ru les adopted by the board .  

Senator Poelma n  sa id  she  appreciated the efforts o f  t he  board to  increase the  number o f  l i censees i n  the 
workforce . 

I n  response to a q uestion from Representative Pyle,  Ms .  E l lenbaum said the U n ivers ity of North Dakota has 
space for 22 students in its program. She said many of the l icensees p ract ic ing i n  the state have degrees from 
M inot State U n ivers ity and Minnesota State Un ivers ity - Moorhead . She said the Un ivers ity of Mary is in the 
process of estab l ish i ng  a g raduate p rogram i n  aud iology and speech-language pathology. 

I n  response to a q uestion from Representative Schneider, Ms .  E l lenbaum said the board is p repared for the 
extra workload that wi l l  resu lt from the i ncreasing n umber of g raduates in the state. She said there are 400 to 600 
open posit ions  i n  the state . She said the shortage creates heavy caseloads for l icensees. 

In response to a q uestion from Representative Weisz, Ms. E l lenbaum said Blue Cross Blue Sh ield covers the 
services of speech-language pathology assistants but most th i rd-party payers requ i re a l icensed speech-language 
pathologist to s ign  off if the work is done by l icensed assistants. 

In response to a q uest ion from Senator Ki lzer, Ms. E l lenbaum said fu l ly t rained speech-language patholog ists 
and assistants are in h i gh  demand.  

In response to a q uest ion from Representative Boehn ing ,  Ms .  E l lenbaum said i ncreasing  the number of program 
slots at the col leges in the state is not enough to meet the demand .  She said the colleges that offer the degree are 
experienc ing a shortage of professors to teach the requ i red cou rses . 

Senator Anderson sa id it is d ifficu lt to get the North Dakota Un ivers ity System to increase facu lty without 
increased fund i ng .  

I N DUSTRIAL COMMISSION 
Cha i rman Devl i n  ca l led on M r. B ruce H icks , Assistant D i rector, O i l  and Gas Divis ion ,  I ndustr ial Commission , for 

test imony (Appendix J) regard ing  Apr i l  20 1 8  ru les adopted by the Industr ia l  Commission .  

I n  response to a quest ion from Senator Rust, M r. H icks sa id  the delayed effective date of  J u ly 1 ,  20 1 9 , for the 
rules wi l l  g ive the i ndustry t ime to make necessary software updates. He said the date also g ives the Leg islative 
Assembly the opportun ity to make changes dur ing the 201 9 leg is lative session , if necessary. 

N o rth Dakota Legis lative C o u n c i l  
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Ch a i r m a n  Weisz  a n d  m e m b e rs of t h e  H o u s e  H u m a n  S e rvices Co m m ittee m y  n a m e  i s  B re n d a  

M i l l e r  I a m  l ic e n s e d  p h ys ic i a n  i n  t h e  state o f  N o rth  D a kota a n d  a m e m b e r  of t h e  N o rt h  Da kota 

Boa rd of M ed i c i n e .  

I a p p e a r  b efo re y o u  t o d a y  to p rovi d e  give m y  s u p p o rt fo r E n grossed S e n ate B i l l  2094 with t h e  

a m e n d m e nt t h e  fo l lowi ng a m e n d m ent .  We recom m e n d  t h e  fo l l owi n g  l a n g u a ge b e  truck  fro m 

t h e  B i l l  P a ge t h re e  l i n e  19, "o r sto re- a n d -fo rwa rd tech n o l ogy" . I wou l d  l i ke to p rovi d e  s o m e  

c o n text b e h i n d  t h e  Boa rd ' s  d es i re fo r t h i s  a m e n d m e nt a n d  t h e  d eve lo p m e nt of t h e  p a t i e nt­

l i c e n se e  re l at i o n s h i p .  I rea l i ze  t h at t h i s  port i o n  of o u r  b i l l  h a s  s o m e  o p p osit i o n .  I h o p e  I ca n 

h e l p  yo u a l l  u n d e rsta n d  why t h e  board b e l ieves t h i s  l a ngu age i s  i m p o rt a n t .  

W h e n  t h e  Boa rd i n it i a l ly bega n d rafti ng t h i s  a s  a ru l e, o u r  Board was i n s istent  t h a t  t h e re n e e d e d  

to b e  a v i s u a l  e xa m i n at ion  e ith e r  i n  perso n ,  t h ro u g h  v id eo o r  u s i n g  a n oth e r  p ro p e rly  l i censed 

i n d iv i d u a l .  O u r b o a rd b e l i eves that  when esta b l ish i ng a new p a t i e nt- l i c e n s e e  re l at i o n s h i p, t h e  

p h ys i c i a n  o r  a n ot h e r  p rovi d e r  worki n g  with t h e  p hysic i a n  n e e d s  to b e  a b l e  to see t h e  p a t i e n t .  I 

wo u l d  l i ke to  m a ke it c l e a r  t h at t h i s  sect ion  a p p l ies  to t h e  esta b l i s h m e n t  of a n ew p a t i e nt­

l i c e n se e  re l a t i o n s h i p  via t e l e m e d i ci n e  a n d  n ot to t h e  use of t e l e m e d i c i n e  with an a l re a d y  

esta b l i s h e d  p a t i e n t .  There a re m a n y  reaso n s  o u r  Boa rd b e l i eves t h at h avi n g  v isu a l  o b servat ion  

i s  n ecessa ry in  t h e  i n sta nce of treat i n g  a n ew pat ient .  

V i s u a l  o b s e rvat i o n  i s  a n  i m p o rtant  facto r w h e n  ver ifyi n g  the  p a t i e nt's  i d e nt ity and  age .  T h e  

p a t i e nt a l so h a s  t h e  a b i l ity to confi rm t h ey a re i n  fa ct b e i n g  t r e a t e d  by l i c e n s e d  p rovi d e rs .  

Without t h is ,  t h e re i s  pote nt i a l  fo r t h e  p hys i ci a n  to b e  treat i n g  a p at i e nt t h at i s  n ot the age t h ey 

r e p resent  o r  w h o  t h ey rep rese nt.  Th ere i s  a l so p otent i a l  fo r t h e  p a t i e n t  to b e  givi n g  t h e i r  

m e d ica l i n fo r m a t i o n  to s o m e o n e  w h o  is  n ot a l i censed o r  q u a l ifi e d  p rovi d e r . O u r  B o a rd h a s  

rece ived co m p l a i nts  of t h i s  n at u re .  I n  o n e  i n sta nce,  a pat ient  was u n s u re of t h e  i d e nt ity o f  t h e  

p e rs o n  rep rese n t i n g  t h e m s e lves a s  a p hys ic i a n  o n  t h e  oth e r  e n d  o f  t h e  p h o n e  l i n e  a n d  e m a i l .  

A n ot h e r  co m p l a i nt i n vo lved pat ients rece ivi n g  co l d  ca l l s  ask i n g  t h e m  a b o ut p a i n  m e d icat i o n  a n d  

t h e n  receiv i n g  p a i n  m e d icat i o n  i n  t h e  m a i l .  U nfo rt u n ate ly, t h e s e  t h i n gs h a p p e n  a n d  i t  i s  t h e  

p u rpose of t h i s  Boa rd to p rotect t h e  p u b l i c fro m th ese s it u at i o n s .  T h e  Boa rd b e l i eves with t h i s  

b i l l  it ca n b e st p rotect t h e  p u b l i c  fro m sit u at i o n s  l i ke t h ese .  

V i s u a l  o b s e rvat i o n  i s  especi a l ly i m po rtant  d u ri n g  a p sych o l ogica l exa m .  Th e p rovi d e r  wi l l  want  

to  see if  the  p a ti e nt exh i b its rest l essn ess, d a rt i n g  eyes, m o ut h  m ove m e nts, and  tru n k  

m o ve m e nts a s  t h ese a re a l l  s igns of pote nti a l  p ro b l e m s  t h at n e e d  t o  b e  a d d ressed p ro p e rly.  

V i s u a l  o b s e rvat i o n  i s  eq u a l ly i m po rt a nt in p e d i atr ic  care.  Th e p e d iatr ic i a n  wi l l  want to see if  t h e  

p a t i e n t  i s  i r r ita b l e  o r  s m i l i n g  o r  if  t h e  p a t i e n t  i s  co n so l a b l e  etc.  I t  i s  a l so i m p o rt a n t  to see if t h e  

p a t i e n t  i s  fl u s h e d  o r  h a s  a ra s h .  A p rovi d e r  wi l l  a l so n e e d  to see if t h e  p a t i e n t  a p p e a rs hyd rated,  

a n d  when t h ey c ry, d o  t h ey h ave tea rs? 

Vi s u a l  o b s e rvat i o n  of e l d er ly  pat ie nts p rovi d e s  the p hysic i a n  with va l u a b l e  i nfo rmat ion  a s  we l l .  

I t  i s  i m po rt a n t  t o  s e e  i f  t h e  pat ient  i s  a b l e  t o  a m b u l ate o n  t h e i r  own . Are t h ey a b l e  t o  a n swer 

q u esti o n s  wit h o u t  ass ista n ce fro m a loved o n e ?  
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W h e n  co n s i d e r i n g  p re n at a l  ca re vi s u a l  o b s e rvati on i s  a l so extre m e l y  va l u a b l e .  It wo u ld n ot b e  (� • 2--
wit h i n  t h e  sta n d a rd of ca re to m a ke a ny d ec is ions  without  b e i n g  a b l e  to l i s t e n  to t h e  fet a l  h e a rt • 
t o n e s .  

T h e  req u i re m ents esta b l i s h e d  with i n  t h i s  ru l e  by o u r  boa rd h e l p  e n s u re t h at t h e  sta n d a rd of 

c a re is b e i n g  m et .  I n  t ra d it i o n a l  m e d i c i n e, p hys ic i a n s  h ave been a b l e to p rovi d e  fo l l ow u p  ca re 

t h ro u g h  a p h o n e  ca l l .  T h i s  h a s  a lways b e e n  a ccepta b l e  a n d  st i l l  wo u l d  be accepta b l e  because  

t h e  p rovi d e r  had  a l re a d y  seen  t h e  pat ient  i n  t h e  office and  t h e n  rece ive  a p h o n e  c a l l  fro m t h e m  

to d i scuss t h e i r  ca re if  som et h i n g  n e e d e d  t o  be a d d ressed . H oweve r, it h a s  n ever  b e e n  

a ccepta b l e  o r  wit h i n  t h e  sta n d a rd o f  ca re to receive a co l d  ca l l  fro m a n  u n k n o w n  p a t i e nt w h o  

was refe rred to y o u  a n d  to d i agn ose a n d  treat t h e m  based on a p h o n e  c a l l  o r  a n  e m a i l .  Th is  i s  

exact l y  w h at we a re attem pt i n g  t o  avoid w i t h  t h i s  b i l l  l a n gu a ge .  

W i t h  t h e  i n t rod u ct i o n  of what  we now ca l l  t e l e m ed i c i n e, w e  h ave a n  o b l igat i o n  to p rovi d e  

p a r a m et e rs t h at eve ryo n e  u n d e rsta n d s  t o  d efi n e  a new encounter b etwe e n  a p a t i e nt a n d  a 

d o ctor  w h o  i s  u n known to t h e m .  To a l low d i agnosis  a n d  treat m e n t  to occu r between a n ew 

p a t i e nt a n d  a n ew d o ctor  b a sed o n ly on a t e l e p h o n e  ca l l  a n d  a q u est i o n n a i re,  l e aves t h e  p u b l i c  

exposed t o  m i s d i agnos is  d u e  t o  a l a c k  o f  p ro p e r  eva l u at ion . I t  a l so m ay contr ib ute to t h e  ove r 

p rescr i pt i o n  of a nt i b iot ics w h i c h  i s  cu rre nt ly  one of t h e  CDC's  m aj o r  co n c e r n s .  

Th e B o a r d ' s  u lt i m ate goa l  i s  t o  e n s u re t h e  sta n d a rd o f  ca re i s  not a ltered b a s e d  o n  t h e  t y p e  of 

v is it  o n e  wo u l d  h ave.  

I want  to t h a n k  yo u fo r t h e  o p p o rt u n ity to spea k  on  b e h a lf of t h e  Boa rd of M ed i c i n e  and I am 

h a p py to a n swer a n y  q u est i o n s  yo u may h ave.  

Bre n d a  M i l l e r, M D  

Boa rd M e m b e r  of t h e  N o rt h  Da kota Board of M e d i c i n e  

• 

• 
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Testimony 
Engrossed Senate Bi l l  2094 - Department of H u man Services 

House H u ma n  Services Com m ittee 
Representative Robin  Weisz, Cha irma n 

M a rc h  2 5 ,  20 1 9 

Cha i rman Weisz and members of the House H u man Services Committee , I a m  Dr. 

Lau ra Kraetsch . I am a board-certified psych iatrist l icensed in  the state of North 

Dakota . I work as the fie ld services med ica l d i recto r for the N o rth Da kota 

Department of H uman Services . I a m  here today to p rovide testimony regard ing 

Engrossed Senate B i l l  N o .  2094. I support this b i l l  but am here to recommend 

some changes to the lang uage to ensure that med ical examinations co ntinue  to 

occur  v ia te lehea lth/telemed ic ine in a safe and eq u iva lent manner  as an  in -person 

examinat ion .  A l l  references to l i ne n umbers in  the b i l l  a re referring to those 

p rov ided in the F i rst Engrossment of the b i l l .  

I a p p reciate and  agree with the pro posed language with in  t he  b i l l  o n  page 3 ,  l i nes 1 

and  2 ,  that reads "A l icensee is  held to the same standard of care and same eth ica l 

standard s ,  whether practic ing trad it iona l  in-person med ic ine or  te lemed icine . "  

H owever,  page 3 l i nes  3 and 4 read s  "The fo l lowing app ly in  the  context of 

te lemed ici ne : "  and l i nes 1 5  th rough 26 ,  specifica l ly  subsection (3 )(a ) ,  shows that the 

proposed lang u age has changed from "A v ideo examination"  to "An examination 

uti l iz ing secure v ideoconferencing or sto re-and-forward techno logy for appropriate 

d iag nostic test ing and use of periphera ls  that wou ld be d eemed necessary i n  a l i ke 

i n-person examination or  eva luation meets th is standard ,  . . .  " 

Th is  change i n  lang uage cou ld be i nterpreted to a l low for the med ical  "examinat ion" 

to occu r us ing  e ither secure v ideoco nferencing o r  sto re-and-fo rward techno logy. An 

examination must uti l ize "secu re v ideoconferenc ing"  to meet the standard 

expectat ions of an "exam ination" .  An in it i a l  "examination "  in med ic ine is our  most 

tho rough  enco unter with a patient where the c l i n ician engages with the patient, 

1 
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l istens  to what b rings them i n ,  uses med ica l  knowledge to ask specific c larifying 

q uestio ns ,  n arrows down the p laus ib le med ica l cond itions ,  and subseq uent ly 

d etermines what medical  tests , proced u res ,  referra ls ,  and fo l low up may be 

warranted . For office-based vis its it is often one of the most expens ive non­

p ro cedu ra l  b i l l i ng  codes submitted for pat ient enco u nters . Th is "examinat ion" 

esta b l ishes the l icensee-patient re lationsh ip  and is the fou nd ation on wh ich on­

go i ng care is  p rovided . An incomplete examination can lead to inco rrect o r  de layed 

d iag nos is ,  u n necessary testing , and poor o utcomes.  

To a l low store-and-forward technology to meet the state lega l  d efin it ion of  

"exam ination "  wou ld not be cons istent with the fi rst l i ne  q u oted rega rd i ng standard 

of care and  p rofessiona l  eth ics , page 3 l i nes 1 a nd 2 ,  wh ich read s  "A l icensee is 

held to the same standard of care and same eth ica l standards ,  whether p ractic ing 

trad itio na l  in-person med ic ine or  te lemed ic ine" .  I f  the l icensee is  on ly ab le to 

v iew/hear what is subm itted to them e lectron ica l l y  v ia stored/saved v ideo 

transmiss ion and does not have the ab i l ity to have mea n ingfu l  concurrent 

d iscuss ion ,  the l icensee is not "exam in ing"  the patient, the l icensee is ass im i lat ing 

i nfo rmation  they are provided and is  provid ing recommendations .  W ithout the ab i l ity 

to ask  rea l -time q uestions ,  cla rify comments , respond to non-verba l  cues the 

enco u nter is not eq u ivalent to an in-person exam .  To inc lude the text "store-and­

forward " i n  th is  sect ion encourages u nnecessary amb ig u ity, wh ich cou ld be avo ided 

by return ing  to the previous  language and s imp ly stat ing "A v ideo examination 

uti l i z ing . . .  " The re is no downside to the added verb iage of uti l iz ing "secu re 

v ideoconferencing"  as th is is an essentia l  component to a l l  e lectron ic  transmission 

of med ica l H I PAA reg u lated information .  

I n  s u m ma ry, a n  "examinat ion" req u i res a n  interaction  between a l icensee and a 

pat ient .  

The larger  te lemed icine umbre l la  covers serv ices that do not req u i re a l icensee and 

patient to  estab l ish th is  type of  re lationsh ip .  Those types of med ica l i nterpretations 

( not exam inations ) are a l ready covered in  the la ng uage on  page 3,  l i nes 27 th rough 

3 1  and  o n  page 4 ,  l i nes 1 th rough 3 .  Th is subsectio n provides in  part that: " I n  

2 
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certa i n  types of te lemed ic ine uti l iz ing asynchronous  store-and-forwa rd tech no logy 

or e lectro n ic mon itoring , such as te lerad io logy or intensive care un it mon ito ring , it is 

not med ica l l y  necessary for an  independent examination of the pat ient to be 

perfo rmed" .  

I a lso support and  appreciate the intent o f  Sectio n  4 o f  t h e  b i l l ,  found  o n  page 4 ,  

l i nes  1 0  thro ug h  23 .  

Tha n k  you fo r  your  t ime.  I wou ld be  happy to answer any q uestions you have.  

Laura Kraetsch , MD 

Department of Human Services Fie ld Serv ices Med ical D i recto r 

2624 9th Avenue South 

Farg o ,  N D  58 1 03 

Phone :  70 1 -298-441 2 
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PROPOS E D  AMENDMENTS TO E N G ROSS ED S ENATE B I LL NO.  2094 

Page 3, l i ne 1 9 , rep lace "An" with "A video" 

Page 3, l i ne 1 9 , remove "or sto re-and-forward "  

Page 3 ,  l i ne 2 0 ,  remove "technology" 

Ren u m ber  accord i ng ly  
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March 2 5 ,  20 1 9  

RE :  SB 2094 

ZUG ER KIRMIS & SMITH 
Since 1 909 

3 1 6  North Fifth Street 
P . O .  Box 1 695 

Bismarck, N D  58502-1 695 
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South Dakota "" 

John A. Zuger 
( 1 940-2006) 

Thomas 0.  Smith 
( 1 944-200 1 )  

Dear Chairman Weisz and members of the North Dakota House Human Services 

Committee : 

Good Afternoon, my name is John Ward and I am an attorney and lobbyist from Bismarck, 

North Dakota. I am before you today representing Teladoc Health. I have the pleasure of 

introducing Claudia Tucker, who is the Vice President of Government Affairs for Teladoc 

Health and has many years of experience in the field of health care legislation. 

Teladoc Health supports SB 2094. 
The legislation that is before you has a history as a proposed administrative rule by the 

North Dakota Board of Medicine. I know a couple of the members of this Committee also 

sit on the Administrative Rules Committee and were present at multiple hearings where 

testimony was given regarding the proposed Administrative Rule.  The Administrative 

Rules Committee rejected the proposed language that restricted the establishment of the 

physician-patient relationship to video only. The Administrative Rules Committee 

amended the proposed administrative rule to include a definition of telemedicine and a 

section allowing for the prescription of controlled substance in the treatment of opioid use 

disorder. The administrative rule is codified at N.D .A. C .  Chapter 1 5-02- 1 5 . 
During the Administrative Rules Committee hearings, Doctor and former Senator Kilzer 

spoke to the rural health crisis that exists throughout our state. The Administrative Rules 

Committee unanimously rej ected the North Dakota B oard of Medicine ' s  language that 

restricted both physician ' s  discretion and provided an arbitrary restriction on the use of all 

• forms of available technology in establishing the physician-patient relationship . 
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More than forty states have telemedicine language in either their statutes or administrative 

codes.  About five states have no language regarding the practice of telemedicine in their 

statutes or administrative code. The vast maj ority of states have what is referred to as 

"technology-neutral" language as regards telemedicine . Technology-neutral means that 

the language is not specific or restrictive of the use of various forms of technology available 

to the physician. All North Dakota licensed physicians that practice medicine in north 

Dakota are held to a standard of care. These licensed physicians, whether they are 

practicing telemedicine or traditional medicine, are responsible for the care and treatment 

that they provide to North Dakota patients . 

The role of the North Dakota Board of Medicine and administrative agencies generally are 

to set standards for the testing of applicants who will be granted a license from whatever 

B oard he or she is seeking licensure . The role of the B oard is not to invade a physician' s  

discretion in utilizing technology as the physician deems appropriate based on his or her 

training and experience. 

I applaud the legislature in introducing and implementing legislation this session, which 

operates to clarify the scope of an administrative agency ' s  authority and protects the 

citizens of North Dakota from unchecked administrative agency regulation. This preserves 

the separation of powers and the checks and balances that are essential to the effective 

administration of our state government. 

So,  this brings us to SB 2094. SB 2094 was introduced by the North Dakota Board of 

Medicine in largely the same form as was rej ected by the North Dakota Administrative 

Rules Committee only a year earlier. The Senate Human Services Committee, similar to 

the Administrative Rules Committee, adopted an amendment that took SB 2094 from its 

restrictive, technology-specific language to a technology neutral version of SB 2094. This 

is now the bill which is before this Committee.  The Senate amendment was taken from 

language provided to Senator Howard Anderson from the Federation of State Medical 

Boards that includes the use of "store-and-forward" technology as an appropriate method 

for establishing the physician-patient relationship. There were multiple hearings on SB 

2094 in the Senate and the Senate Human Services Committee spent multiple days in 

discussion during committee work before unanimously voting to adopt the amendment to 

technology neutral language. The whole of the Senate body adopted the amended SB 2094 
unanimous I y. 

We urge a DO PASS on SB 2094 and the rej ection of any potential amendment to remove 

"store-and-forward technology" . 
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I appreciate the opportunity to provide you with some background regarding SB 2094 and 

I would be happy to answer any questions . 

I will now tum it over to Claudia Tucker, who can provide you with more substantive 

information regarding the importance of technology neutral language in the ever evolving 

area of telemedicine technology. 

Thank you. 

Respectfully, 

John E.  Ward 
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Minnesota 

PRACTICE  OF TELE M ED IC I N E .  
Subd . 1 . Defi n it io n .  F o r  t h e  pu rposes o f  th is  sect ion ,  "te lemed ic ine"  means  t h e  de l ive ry o f  hea lth ca re 

serv ices or consu ltat ions  wh i le  the patient is at a n  or ig inat i ng site a n d  the l i censed hea lth ca re p rov ider 

is at  a d ista nt site . A comm u n ication between l i censed hea l th  ca re prov iders that cons ists so le ly of a 

te l ephone conversat ion,  e-ma i l ,  o r  facs im i le tra nsm iss ion d oes not constitute te lemed ic ine  consu ltations 

or  se rv ices .  A com m u n icat ion between a l icensed hea lth ca re provide r  and a pat ient that cons ists so le ly 

of a n  e -ma i l  o r  facsim i l e  t ransm iss ion does not constitute te lemed ic ine consu ltat ions o r  services. 

Te lemed ic ine  may be p rovided by means of rea l -t ime two-way i nteractive aud io, and visua l  

com m u n icat ions, i n c l ud i ng the  app l icat ion of  secure v ideo conferenc ing o r  sto re-a nd-fo rwa rd 
tech n o logy to p rov ide or support hea lth ca re de l ive ry, that  fac i l itate the assessment, d iagnosis, 

consu ltat ion,  t reatment, ed ucation, a nd ca re ma nagement of a pat ient 's hea l th  ca re . 

Subd . 2 .  P hysic ia n-pat ient re lat ionsh ip .  A phys ic ia n-pat ient re lationsh ip  may be esta b l i shed th rough 

te lemed ic ine .  

S u bd .  3 .  Sta n d a rd s  of p ractice and  cond uct. A physic ian p rov id ing hea lth ca re services by  te lemed ic ine i n  

th i s  state sha l l  be he ld  to  the  same sta ndards of p ractice a n d  conduct as  provided i n  th i s  cha pter for i n ­

pe rson hea lth  ca re se rvices. 

[ M N  Statute §147.033]  

Montana 

Te lemed ic ine  means  the practice of medic ine using i nteractive e lectron ic  com m u n icat ion, i nformation 

techno logy, o r  othe r  means between a l icensee i n  one locat ion a nd a pat ient in a nother locat ion with or  

w i thout  a n  i nte rven i ng hea l th  ca re provider. Te lemed ic ine  typ ica l ly i nvo lves the a pp l icat ion of secu re 

v ideoconfe renc ing  or store-a nd-fo rwa rd techno logy, as defined i n  33-22-138 .  The te rm does not mean 

an  a ud io-o n ly te lephone conversat ion, a n  e-ma i l  o r  i nsta nt messaging conversat ion, o r  a message sent 

by facsim i l e  t ra nsm ission .  

[MT Code  §37-3-102] 

"Te lemed ic ine"  means  the use of i nte ractive a ud io, v ideo, or  other  te leco m m u n icat ions  techno logy that 

is :  

(A) used by a health ca re provider o r  hea lth ca re fac i l ity to de l ive r hea lth ca re services at a s ite other 

tha n the site where the pat ient is located;  a nd 

( B )  de l ivered over a secure connect ion that com pl ies  with the req u i rements of the Hea lth I nsurance 

Porta b i l ity a n d  Acco u nta b i l ity Act of 1996, 42 U .S .C .  1320d, et seq . 

( i i )  The term i nc ludes  the use of e lectron i c  media  for consu ltat ion re lat ing to the hea lth care d iagnosis 
or t reatment of a pat ient i n  rea l  t ime or  through the use of sto re-a nd-forwa rd techno logy. 

( i i i )  The te rm d oes not inc lude the use of a ud io-on ly te lephone, e-ma i l , or facsim i l e  t ra nsm iss ions .  

[MT Code §33-22-138] 

( 1 )  Treatment of a pat ient who is physica l ly  located i n  Monta na by a l icensee us ing te lemed ic ine occurs 

where the pat ie nt i s  physica l ly located . 

( 2 )  The l i censee us ing te lemedic ine i n  the treatment and  ca re of patients i n  Monta na sha l l  ad here to the 

sa m e  sta nda rds  of ca re requ i red for in-person med ica l  ca re sett i ngs. 

(3) A physic i an -pat ient re lationsh ip  may be esta b l ished fo r pu rposes of te lemed ic i ne :  

( a )  by  a n  i n-person med ica l i nte rv iew and  physica l exa m i nat ion when  the sta nda rd of  ca re 

req u i res a n  in -person encounter; 

( b )  by consu ltat ion with another  l icensee or hea lth ca re p rov ider  who has  a documented 

re lat ionsh ip  with the patient and  who agrees to pa rt ic i pate in, or supervise, the pat ient 's ca re; or 
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( c )  t h rough te lemed ic ine if the sta ndard of ca re does not req u i re a n  in -person encou nter . 

(4) The l i censee us ing  te lemedic ine i n  pat ient ca re may p rescr ibe Sched u le  I I  d rugs to a pat ient on ly 

afte r fi rst esta b l i sh i ng a physic ia n-patient re lat ionsh ip  th rough a n  in-person encou nte r wh ich  inc l udes a 

med ica l i nterview a nd physic ia n exam ination .  

(5 )  The l icensee us i ng  te lemed ic ine i n  patient ca re sha l l :  

( a )  m a ke ava i l a b le  t o  t h e  patient verificat ion  o f  t h e  l icensee 's  ident ity and  credent ia ls;  

(b) verify the i dent ity of the patient; 

(c) esta b l i sh  a physicia n-pat ient re lat ionsh ip  pr ior to i n it iat ing ca re; 

( d )  o bta i n  a med ica l h i story suffic ient fo r d iagnosis a n d  treatment in keep ing with the 

a p p l icab le  sta nda rd of ca re pr ior  to provid i ng treatment, issu ing p rescr ipt ions, o r  de legati ng the 

pat ient 's  med ica l  se rvices to other  hea lth ca re prov iders; 

(e) de l egate the patient 's med ica l  ca re o n ly to hea lth  ca re p roviders :  

( i )  who a re known by the l icensee to be q u a l ified and  com petent to  perfo rm the 

de legated se rvices; 

( i i )  with whom the patient has a n  esta b l i shed p rovide r-pat ient re lat ionsh ip; o r  

( i i i )  who have physica l or  electron i c  access to the l icensee for consu ltation and  fo l low­

up wh i l e  the patient is  under the l icensee's or the de legee 's  ca re; 

(f) secu re ly  m a i nta i n  and  make t imely ava i l ab l e :  

( i )  to  the pat ient o r  the  patie nt 's  representative a l l  re leva nt med ica l a n d  b i l l i ng records 

rece ived or produced i n  connect ion with the patient 's  ca re; and  

( i i )  to other  hea lth ca re prov iders a l l  med ica l reco rds rece ived o r  prod uced i n  

con nection with t h e  patient 's ca re .  

[MT Boa rd o f  Med i ca l  Examiners, R u l e  I I , Practice Req u i rements for Physic i ans  Us ing Te lemed ic ine 

(2018) ]  

South Dakota 
No statute or regu lat ions 
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TESTI M O N Y  B Y  TELADOC H EALTH T O  TH E H UMAN S E RV I C ES COMM ITIEE r J 
I N  S U P PO RT O F  S B2094 

C l a udia D u c k  Tucker, VP of Govern ment  Affa irs for Te ladoc Hea l th  

Good aftern oon C h a irma n  Weisz and m e m bers of the Committee :  

My name is C la udia Tucker and I a m  the V ice President  of Govern ment  Affa irs 
for Te ladoc H ea l th . I n  th is  ca pacity I have oversig h t  of a l l  sta te legis lative a n d  
regu l atory affa irs as  wel l  a s  for a l l  work at  the federa l  leve l .  I have a u n iq u e  view 
of what  is go ing  o n  nationa l ly  re lative to te lemedic ine pol icy a n d  how the states 
are address i n g  i t .  

Te ladoc is  t he  world ' s  la rgest te lemedic ine com pany del iveri ng  on-demand 
hea l thcare a n ytim e  via mobi le devices ,  a web-based porta l ,  video a n d  
i n tera ct ive a ud io .  W e  con nect o u r  mem bers with  a staff of over th ree h u ndred 
doctors a n d  a network of over 3 1 00 board certified physicia ns  with an average 
of  over 1 5  years of  experience.  I n  20 1 8  Teladoc H ea l th  com pleted over  2 .5 
mi l l ion virtu a l  vis its a n d  we have over 24 mi l l ion mem bers worldwide .  
Te lemedic ine i s  dyna mic a n d  evolvin g  a n d  w e  a ppreciate t h e  ro le  that  the 
Legis la tu re and Board of Medicine have in  considering  a n  a p proac h  that  i s  
protective of pu bl ic heal th and  mainta in ing  h ig h qua l ity care for  patien ts whi le 
bein g  permiss ive of i nnovation that a l l ows for expanded te lemedicin e  services in 
the state . With over l 00 proprietary c l in ica l  g u ide l ines ,  N C QA and H ITR UST 
certification ,  noth ing is more importa nt  to Te ladoc H ea l th  than  q u a l i ty hea l th  
care .  

Te ladoc s u pports SB  2094 i n  its curren t  form a s  a m ended b y  t h e  Senate .  The 
la n g u a g e  of the amendment  introduced by Senator H oward Anderson came 
from the  Federation of State Medica l  Boards ' model  pol icy.  The Senate 
Amendment  removed the restrict ive, tech no logy-specif ic language .  The 
Amendment  that was adopted by the Senate H u ma n  Services Committee 
i nc l uded store-a nd-forward technol ogy a long with secure videoconferencing as 
a means  to establ i sh the physicia n-patient  re lationsh ip .  The a me nded bi l l  
passed the N orth Da kota Senate u na n imous ly .  SB 2094 with the inc lusion of the 
store-a n d-forward language wi l l  a l low ALL  citizens  of N orth Da kota to enjoy the 
benefits of  te lemedicine and not just those who are computer savvy or have the 
fi na n cia l  mea ns to buy a computer or smart phone .  

I f  the  store-a nd-forward language were rem oved,  North Da kota jo i n  on ly  two 
other  states with th is i n it ia l video on ly req uirement .  The other two sta tes a re 
Arka nsas  a n d  Delaware . M innesota , Monta na and South Da kota a l l  a l low either 
video or  a u dio  using asynchronous  store and forward tec h nology i n  esta b l i sh ing 

• t he  p hysic ia n-patient  re lationsh ip .  Store-a nd-forward tech nology references 
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a ddit ion a l  i n format ion that  is avai la ble to the phys icia n ,  such  as  e lectron ic 
in forma tio n ,  i m a g i n g ,  or other in formation that  is a va i la b l e  to the physicia n .  This 
c a n  i nc l ude  the patien t ' s medical  h istory or chart .  

I wa nt  to a c kn owledge tha t  in teractive a udio wi l l  no t  be a ppropriate i n  every 
s itua tio n . H owever, i f  the sta ndard of care req u ires the physician  actua l ly  see 
the patien t  d u ri n g  the te lemedicine consu l t , the phys icia n has the a bi l ity a n d  
the respons ib i l i ty t o  t e l l  t h e  patient  t h a t  the vis it m ust h a v e  a v ideo com ponent .  
Let  m e  be c lear; wh i le  I am here on beha lf of Teladoc,  th i s  is not a "Te ladoc" 
conc ern , th is i s  an i ndustry concern . Te ladoc d oes both v ideo and in teractive 
aud io ,  so for us i t  rea l ly is patient  choice a n d  p hysic ia n discretion . I am here 
toda y  bec a use our  c l ients and  their e m ployees have asked that  we do 
everyth i ng  poss ib le  to protect th i s  im porta nt  benefit that  a l l ows a ccess to  qua l ity 
care .  There is  no good reason why the citizens  of N orth Da kota shou ld  be 
d i senfra n chised from qua l ity hea l thcare just  because they don ' t  have 
broad b a n d  or a smart phone or a computer. I t  wou ld  be n ice if a l l  Americans 
had what m ost of u s  ta ke for  gra nted but  they don ' t . Over 62 mi l l ion America ns 
d o n ' t  h a ve access to a primary care provider; eig h ty percent  of ER  visits are due 
to a l a c k  of access to a primary care provider .  Te lemedic ine is a tool that wi l l  
a d d ress the  access to  care issue ,  a long with provid ing the c itizens  and 
bus inesses of North Da kota a way to keep hea l thcare afford a ble .  

I wi l l  l eave  you with th ree th ings  a n d  then  wi l l  be g lad  to  a n swer a ny q u est ions . 
F irs t ,  there a re on ly  two other states who have enacted legis lation s imi lar  to what  
ND is  contem plati ng ;  those are Arka nsas a n d  De laware .  Second ,  i n  N orth 
Da kota in 20 1 8 , Te ladoc Heal th com pleted over 1 500 virtu a l  visits a n d  saved 
N orth D a kota compa nies a n d  employees over $700,000 in hea l thcare costs . 
Last ly ,  ou r  c l ients i n  North Da kota inc lude com pa nies such as  Carg i l l ,  H a l l iburton ,  
Marathon  Petro leum,  NTCA Rura l  B roadband a n d  Tractor S u p ply a n d  they 
s u pport a n  a p proac h  that  a l lows for the maximum benefit for te lemedic ine .  

I respectfu l l y  ask that  you g ive SB  2094 in  i ts cu rrent  form a DO PASS 
recommendation a n d  reject any  a mendment  to restrict ive la nguage that 
removes " store-a nd-forward tech no logy" , wh ich wou ld  l imi t  a l icensed North 
Da kota p hysic ia n ' s  use of al l  ava i la ble forms of tec h nology.  

Tha n k  you . 



NDMA 
H o use H u m a n  S e rv i ces C o m m ittee 

SB 2094 
Marc h  25,  2 0 1 9 

C h a i rman  Weisz and  Comm ittee Members ,  I am Courtney Koebele and rep resent the North 

Dakota Med ica l  Assoc iat io n .  The North Dakota Med ica l  Associat ion is the p rofess iona l  

members h i p  o rgan ization  for North Dakota p hys ic ians ,  res idents , and  med ica l  students . 

N OMA supports S B  2094 for a l l  the reasons stated by the Board of Med ic ine .  

The phys ic ian-pat ient re lat ionsh i p  is fu ndamenta l to  the p rov is ion of  acceptab le  med ica l  care .  

Telemed ic ine  actua l ly h a s  t h e  power t o  enhance t h e  p hys ic ian-pat ient re lat ions h i p .  I t  is 

genera l ly accepted that a va l id p hys ic ian-pat ient re lat ionsh i p  m ust exist before te lemed ic ine 

serv ices a re p rovided . Th is  re lationsh ip  can be estab l i shed i n  a few d ifferent ways : 

•A face-to-face exa m i nat ion-an exam uti l iz ing two-way,  rea l -t i me aud io  and v isua l  

capab i l it ies , l i ke a v ideoconfe rence-if a face-to-face encou nte r  wou ld be req u i red for the 

same serv ice i n  person 

•A consu ltat ion with a nother  phys ic ian who has an  ongoing re lat ionsh i p  with the patient 

•Meeti ng evide n ce-based te lemed ic i ne p ract ice g u ide l i nes deve loped by majo r  med ica l 

specia lty societ ies for estab l i sh ing  a patient-phys ic ian re lat ionsh i p  

There a re except ions to these steps ,  such  as emergency med ica l  treatment ,  and on-ca l l  o r  

cross coverage s i tuat ions .  

We wou ld l i ke to offer a friend ly amend ment .  Mary Ann Sens ,  P rofessor and Cha i r  of 

Patho logy at the U N O  School  of Med ic ine and Hea lth Sc iences , had contacted our  office with a 

suggestion . I n  o rder  to make th is sect ion of the law c lear to a l low consu ltations ,  we offer the 

fo l l owing amendment: 

Page 2, L i ne  23 after "consu ltation"  i nse rt" on  a d iagnosis for a pat ient to a physic ian l i censed 

in the state" 

It is  o u r  u nderstand i ng that the Boa rd of Med ic ine has no object ion to th is  amendment .  Thank 

you for the opportun ity to  testify today. I wou ld be happy to  answer any q uest ions . 

I 
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H o n o ra b l e  M e m b e rs of t h e  N D  H o u se H u m a n  Services Co m m itte e :  
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I a m  Dr .  M a ry A n n  S e n s, a p a t h o l og ist wo rk ing a n d tea c h i ng at t h e  U n iversity of N o rt h  Da kota Schoo l  of 

M e d i c i n e  a n d H e a l t h  S c i e n c e s .  I have res ided i n  G ra nd Forks a n d h e l d  a N D  med ica l l i cense  s i n ce 2002 . 

I w i s h  to s u p p o rt a n  a m e n d m e nt to Sen ate B i l l  2094 . A l o n g  w i t h  t h e  N D  Boa rd of M e d i c i n e  a n d  t h e  N D  M e d i ca l  

Assoc i a t i o n ,  I st ro ng ly  s u p po rt t h e  co ncept a n d  d i rect i o n  o f  t h i s  leg i s l a t i o n  a n d  b e l i eve i t  protects N o rth  Da kota 

pat ients .  H o weve r, o ne a re a  needs  c l a rif icat io n .  In Sect i o n  4 3 - 1 7-02 . 3 . 3 , t h e concept of "one t i m e  consu ltat ion" 

s h o u l d  be c l a r if ied by the a d d i t i o n  of t h e  h i g h l ighted text  b e l o w :  

43-1 7-02.3. Practice of medicine o r  osteopathy b y  holder of permanent, unrestricted license -

Exceptions . 

The practice of medicine is deemed to occur in the state the patient  is located. A practitioner providing 

medical care to a patient  located in this state is subject to the licensing and disciplinary laws of this state 

and sh all possess an active North Dakota license for the practitioner's profession. Notwithstanding 

anythin g  in this ch apter to the con trary, any physician wh o is the holder of a permanent, unrestricted 

license to practice medicine or osteopathy in any state or territory of the United States, the District of 

Columbia, or a province of Canada may practice medicine or osteopathy in this state without first 

obtaining a license from the North 

Dakota board of medicine under one or more of the following circumstances: 

1 .  As a member of an organ harvest team; 

2. On board an air ambulance and as a part of its treatment team; 

3. To provide one-time consultation on a diagnosis for a patient to a physician licensed in the state or 

teaching assis tance for a period of not more th an seven days; or 

4. To provide cons ultation or teaching assistance pre viously approved by the board for 

ch aritable organizations. 

SECTION 3. Section 43-1 7-44 . . . . .  

T h i s  i s  i m po rta nt i n  so m e  a reas  o f  m e d i c i ne, i n c l u d i ng p a t h o l ogy, b u t  i s  a l so a p p l ica b l e  t o  o t h e r  co m p l ex 

co n s u ltat io n s .  It is co m m o n  fo r patho logists to see k expe rt co n s u lta t i o n  o n  u n u s u a l  o r  d i ffi c u l t  ca ses; these 

co n s u l t a t i o n s  betwe e n  p a t h o l ogists i nvo lve se n d i ng s l i d es, lab test res u lts a n d/o r other m a t e ri a l  to an expe rt 

w h o  m a y  be i n  a ny state ( o r  cou ntry ) .  Some t u m o rs a n d  o t h e r  c o n d i t i o n s  a re so ra re o r  m a y  req u i re 

confi rm a t o ry test i ng d o n e  o n ly i n  a few p l a ces; it is t h e  sta n d a rd of ca re with i n  patho logy to seek expert 

co n s u ltat io n fo r t h e  best pat ient  c a re a n d  accu rate d i a g n o s i s, i n c l u d i n g  t h ose o ut of state . 

At present, the b i l l  sti p u lates one-time consu ltation . Does the "one-time" mea n  that a n  out-of-state physician ca n 
only con s u lt one t ime to that physicia n (for a period of seven days) a nd then never aga in?  That wou ld be the 
l itera l interpretation of the provision as it cu rrently reads.  Th is wou ld be a s ign ifica nt deterrent to any physic ian 
spec ia l ist i n  a n other state i n  consu lting with North Da kota physicia n s .  

Th is a mend ment m a kes it clea r that "one-time" a p p l ies t o  a particu lar  patient for a particu lar  t ime. Th is wi l l  a l low 
fu l l  ut i l ization of expert s pecia lty co nsu lta nts for North Da kota patients as deemed a ppro priate by practicing North 
Da kota physicia ns .  Although this may i ntu itively seem the i ntent of the law a nd that this situation wo uld be 
u ncom mon,  it is actu a l ly very com mon i n  pathology and perha ps other specialties of med ic ine.  Th is assures 
d iagnostic excel lence for North Da kota patients and North Da kota physicia ns a l lowing expert co nsu ltation when it 
is needed for d iag nosis a nd treatment options. 



Although I spea k from my own spec ia lty beca use I am most fa m i l i a r  with it, oth e r  med ica l c a re i n sta nces  a nd 
spec ia l t ies  wo u ld  benefit fro m th i s  a m e n d m e nt .  Aga in ,  to spea k from pe rson a l  knowledge, one  of my b rothers 
is strugg l i ng with a ve ry aggress ive ca ncer .  At a c rit ica l dec is ion po int  i n  h i s  treatment  p l a n ,  h i s  onco logist sent 
my brothers reco rds, sca ns  a nd patho logy to a nother onco logy expe rt i n  th is  p a rt ic u l a r  ca ncer .  A l though th is  
expe rt was o ut of state, she  p rovided h i s  loca l onco logist importa nt treatment  co ns i de rat io ns .  Th is  rev iew a nd 
tumor  boa rd meet ing too k five days .  My brother  received co nsu ltat ive ca re from a wo r ld  spec ia l ist without 
leav ing h i s  loca l com m u n ity; the  actua l t reatment  occu rred with i n  h i s  home com m u n ity.  N ote that  both these 
exam p les  of a re loca l ,  l i censed N D  phys ic ia n s  reach i ng out to recogn ized expe rts who may  not be i n  N D  to get 
the best ca re opt ions  or d iagnos i s  fo r a ND pat ient .  With th i s  amendme nt, my brothe r' s  patho log ist a nd 
onco log ist a re free to ut i l i ze th i s  consu ltat ion  aga i n  on a nother  pat ient o r  o n  my b roth e r  a s  h i s  d isease evolves 
ove r t ime a nd treatment .  

Th is  a l l ows de l ive ry of opt ima l med ica l ca re wit h i n  the state and  strong s uppo rt fo r p ract i c ing  a nd l i censed N D  
phys ic i a n s  

Respectfu l ly, 

M a ry Ann  Sens  
5004 River Crest Rd 
G rand  Fo rks, ND 5 8 2 0 1  
masens@gma i l . com 
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Page 1 ,  l ine 2 ,  after the sem i-colon insert "to create and enact section 43-62- 1 4 . 1 , 
re lati ng to fl uoroscopy tech no log ists ; "  

Page 6 ,  l i n e  1 2 , after the period insert :  

"SECTION 6.  Section 43-62-1 4 . 1 of the North Dakota Centu ry Code is created and 
enacted as fo l lows: 

43-62-1 4.1 . F l u o roscopy tec h n olog ist. 
1 .  The board shal l  automatica l ly issue a l icense to an ind ivid ual  cu rrently 

l icensed or perm itted in  good standing by the North Dakota board of med icine 
to p ractice as a fl uoroscopy tech nolog ist as of Aug ust 1 ,  20 1 9 . 

2 .  A fluoroscopy tech nolog ist may on ly perform the fo l lowing fluoroscopic 
procedu res in  N orth Dakota : 

a .  Gastroi ntestina l  fluoroscopy of the esophagus ;  
b .  Stomach ; and 
c. Smal l  and large intestine.  

3 .  A fl uoroscopy tech nolog ist may not provide fluoroscopy services except under 
the supervision of a p rimary su pervising p hys ician . 

4 .  I n  circumstances in  which a fl uoroscopy tech nolog ist performs fluoroscopy 
p roced u res outside the p resence of the fl uoroscopy technolog ist's primary 
supervising p hysician ,  the fluoroscopy tech nolog ist m ust be supervised by an 
onsite supervis ing p hysician who is immed iately avai lab le to the fluoroscopy 
technologist for consu ltation and su pervision at a l l  t imes when the fluoroscopy 
tech nolog ist is performing fluoroscopy p roced u res . 

5 .  A supervising p hysician may not desig nate the fl uoroscopy tech nolog ist to 
take over the physician's d uties or cover the p hysician's p ractice . During any 
absence or  temporary d isabi l ity of a primary s u pe rvis ing p hysician ,  the 
fl uoroscopy tech nolog ist wi l l  be responsible to the substitute primary 
su pervis ing p hys ician .  

6 .  A l icensee under th is section shal l  be subject to d iscip l inary action by the 
board pursuant to section 43-62- 1 9 .  

7 .  Evidence that the l icensee h a s  completed a t  least s i x  hours of fluoroscopy 
safety and relevant rad iation protection conti n u i ng ed ucation and a copy of 
the ag reement with a pr imary supervising physician sha l l  be subm itted to the 
board b iannua l ly with rad iog raphy l icense renewal . "  

Ren u m ber accord ing ly 
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PROPO S E D  AM E N D M E NTS TO E N G ROSS E D  S E NATE B I LL N O .  2094 

That the House recede from its amendments as pri nted on pages 1 263- 1 269 of the Senate 
Journa l  and pages 1 466- 1 472 of the H ouse J o u rna l  and that E n g rossed Senate B i l l  N o .  2094 

be amended as fo l lows : 

Page 1 ,  l i ne 1 ,  replace the second "and" with a com m a  

Page 1 ,  l i ne 1 ,  after "43- 1 7-45" i nsert " ,  a n d  43-62- 1 4 . 1 "  

Page 1 ,  l i ne 2 ,  after "te lemed i ci ne" i nsert "and the reg u l at ion of fl uoroscopy tech nolog ists" 

Page 1 ,  l i ne 2, rem ove the fi rst "and" 

Page 1 ,  l i ne 3,  after "43- 1 7-0 1 " i nsert " ,  43- 1 7-02 , "  

Page 1 ,  l i ne 3 ,  after "43- 1 7-02 . 3" insert " ,  su bsect ion 1 of sect ion 43- 1 7 . 1 -02 ,  a n d  sections 
43-1 7 . 1 -05 , 43- 1 7 . 1 -05. 1 ,  and 43- 1 7 . 1 -06" 

Page 1 ,  l i ne 4 ,  replace the second "and" with a com m a  

Page 1 ,  l i ne 4 ,  after t h e  second "med ic ine" insert " ,  and t h e  reg u l at ion o f  fl uoroscopy 
tech nolog ists ; to provide a penalty; and to provide for app l ication"  

Page 2 ,  after l i ne  8 ,  i nsert:  

"S ECTION 2 .  AMEN D M E NT. Sect ion 43-1 7-02 of the North Dakota Century 
Code is amended and reenacted as fol l ows : 

43-1 7-02. Persons exe m pt from the provisions of chapter. 

The provis ions of th is  chapter do not apply to the fol l owi ng : 

1 .  Students of med ic ine or  osteopathy who are conti n u i ng their  tra i n i ng and 
perform i n g  the d uties of a res ident i n  any hospita l or i n stitutio n  ma intained 
and operated by the state , a n  agency of the federa l  govern ment ,  or i n  any 
residency prog ram accred ited by the accred itat ion cou n ci l  on g raduate 
m ed i ca l  ed ucati o n ,  provided that the North Dakota board of medic ine m ay 
adopt ru les relating to the l i censure ,  fees,  q u a l ificat ions ,  activit ies ,  scope of 
p ract ice ,  and d isc ip l ine of such persons .  

2 .  T h e  domestic a d m i n istrat ion o f  fam i l y  remedies .  

3.  Dentists practici ng their  profession when properly l i ce nsed . 

4 .  Opto metrists pra ctici ng the i r  profession when pro perly l icensed . 

5.  The pract ice of christia n  science or other rel ig ious ten ets or re l i g ious ru les 
o r  ceremon ies as a form of re l ig ious wors h i p ,  devotio n ,  or  hea l i ng ,  if  the 
person a d m i n istering , m aking use of ,  assisti ng  i n ,  or prescri b ing , s uch 
re l ig ious wo rs h i p ,  devot ion ,  or hea l i ng d oes not prescri be or  a d m i n iste r 
d rugs or med ici nes and does n ot perform s u rg ica l or physica l  operat ions ,  
and i f  the person does not ho ld  o ut to be a phys ic ian or s u rgeon . 
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6.  Com m iss io ned medica l  officers of  the arm ed forces of  the U n ited States,  
the U n ited States publ ic health service, and medical  officers of the 
vetera ns a d m i n i strat ion of the Un ited States , i n  the d ischarge of their 
offic ia l  d ut ies , and l i censed physic ians from other states or territories if  
ca l led i n  con s u ltat ion with a person l i censed to practice medicine in  this 
state . 

7 .  Doctors o f  ch i ropract ic d u l y  l icensed t o  pract ice in  th is  state pursuant to the 
statutes reg u l at ing such profession .  

8 .  Podiatrists pract ic ing their  profession when properly l icensed . 

9.  Any person renderi n g  services as a physic ian ass istant,  i f  such service is  
rendered u nder  the s u pervis ion , contro l ,  and responsib i l ity of a l i censed 
physici a n .  H owever, sect ions 43-1 7-02 . 1  and 43- 1 7-02 . 2  d o  apply to 
physic ian assistants.  The North Dakota board of medic ine s h a l l  prescri be 
rules g overn i n g  the conduct ,  l i censure ,  fees,  q u a l ificat ions ,  d i sc ip l ine ,  
activit ies ,  a n d  su pervis ion of  physic ian assistants . Physici a n  assistants 
may n ot be a uthorized to perform any services wh ich m ust be performed 
by persons l i ce n sed pursuant to cha pters 43- 1 2 . 1 , 43- 1 3 ,  43- 1 5 ,  and 43-28 

or services otherwise reg u l ated by l icens ing laws , notwithstan d i ng the fact 
that medica l  doctors need not be l icensed specifica l l y  to perform the 
serv ices conte m plated u nder such cha pters or l icens ing l aws . 

1 0 . A n u rse pract ic ing the n u rse's profess ion when properly l icen sed by the 
North Dakota board of n u rs ing . 

• 

1 1 .  A person rendering fluoroscopy services as a radiologic technologist if the 
service is rendered under the supervision, control, and responsibility of a • licensed physician and provided that the North Dakota board of medicine 
prescribes rules governing the conduct, permits, fees, qualifications, 
activities, discipline, and supervision of radiologic technologists 1who 
provide those services. 

� A natu ropath d u ly l i cen sed to practice i n  th is  state purs u a nt to the statutes 
reg u l at ing  such profess ion .  

4-a:-1 2 .  A n  i n d ivid u a l  d u l y  l i censed t o  pract ice m edical  imag ing or rad iat ion therapy 
in th is  state u nder chapter 43-62 . 

44.Ll.,. An acu p u n ctu rist d u l y  l i censed to pract ice i n  th is  state p u rsu ant to the 
statutes reg u l at ing such profession . "  

Page 2 ,  l i ne 2 3 ,  after "co n s u ltat ion"  i nsert "on a d iagnosis for a patient to a phys ician l i censed 
in the state." 

Page 3 ,  l i ne 1 0 , rep lace "va l i d "  with "bona fide" 

Page 4, after l i n e  23, i n sert :  

"SECTION 6 .  A M E N D M ENT. S u bsect ion 1 of  sect ion 43- 1 7 . 1 -02 of  the North 
Da kota Century Code is  a m ended and reenacted as fol l ows : 

1 .  For the pu rpose of invest igat i ng com pl a i nts or other  i nformati on that m i g ht 
g ive rise to a d isci p l i n ary proceed ing against a physicia n,-a..Q[ physician • 
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assistant, OF a fluoFoscopy technologist, the president of the board 
ffH:!Stsh a l l  des i g n ate two investigative panels , each compFisedcomposed of 
six mem bers of the board .  Five mem bers of each panel  m ust be physic ian 
mem bers of the board .  One member of each pane l  m ust be a publ ic  
mem ber of  the board .  

S ECTION 7 .  A M EN D M E NT. Section 43- 1 7 . 1 -05 of the North Dakota Century 
Code is amended and reenacted as fol l ows : 

43-1 7 . 1 -05. Complai nts.  

1 .  Any person m ay m a ke o r  refer written com p l a i nts to the i nvest igative 
panels with reference to the acts , activit ies , or q u a l ificat ions of any 
physician.,_m: physic ian assistant,  OF fluoroscopy technologist l icensed to 
practice in this state , or to req uest that an investig ative panel  review the 
q ua l ificat ions of any physic ian,_m: physic ian assistant,  OF fluoroscopy 
technologist to conti n u e  to pract ice i n  th is  state . Any person wl=lethat ,  i n  
g ood faith , makes a report to the i nvest igative panels under  th is  section i s  
n ot s u bject to civi l l i a b i l ity for m aking the report .  For p urposes of any civi l  
proceed ing , the g ood fa ith of any person wl=leth at makes a report pursuant 
to th is  section is  presumed.  U pon recei pt of any com p l a i nt or req uest ,  the 
investigative panel  s h a l l  con d u ct the investigat ion as #th e  panel  deems 
necessary to determ ine whether any physic ian.,_m: physic ian assistant,--eF 
fluoroscopy technologist has com m itted any of the g ro u nds for d isci p l i n a ry 
actio n  provided for by law. U pon com pletion of its-the i nvestig at ion of the 
i nvestigative pan e l ,  t h e  i n vestig ative p a n e l  s h a l l  make a fin d i ng that the 
i nvest igatio n  d iscloses that:  

a.  There is insufficient evidence to warrant fu rther actio n ;  

b .  The conduct o f  t h e  p hys ic ian.,_m: physic ian assistant,  OF fluoFoscopy 
technologist d oes n ot warra nt fu rther proceedings b ut the i nvestigative 
panel  determ i nes-tflat possib le  e rrant con d u ct occu rred that cou ld  
lead to sig n ificant conseq uences i f  not corrected . In  s u ch a case, a 
confidenti a l  letter of concern may be sent to the physic ian.,_m: 
physician assistant,  OF fluoroscopy technologist; or 

c.  The conduct of the physician.,_m: p hysici a n  assistant,  OF fluoroscopy 
technologist i n d icates-tflat the physic ian., or p hysicia n  assistant,--eF 
fluoFoscopy technologist m ay h ave com m itted any of the g ro unds for 
d isci p l i n ary actio n  provided for by law and which warra nts fu rther 
proceed ing s .  

2 .  I f  t h e  i nvestigative pane l  determ ines tJ:l.at a forma l  heari n g  shou ld  b e  held 
to determ ine whether any l i censed phys ic ian.,_m: phys ic ian ass istant,--eF 
fluoFoscopy technologist has com m itted any of the g rou nds fo r d isci p l i nary 
actio n  provided for by l aw, ttthe panel  shal l  i nform the respo ndent 
physic ian.,_m: physic ian assistant,  oF fluoroscopy technologist i nvolved of 
the specific charges to be considered by serv ing u po n  that 
peFsoni nd ivid ua l  a copy of a formal  com pl a i nt fi led with the board for 
d isposit ion purs u a nt to the provis ions of cha pter 2 8-32 . The board 
mem bers who h ave served on the i nvestigative panel  m ay n ot part ic i pate 
in any proceed i n g  before the board re l at ing to saHithe com p l a i nt .  The 
com p l a i nt m ust be prosecuted before the board by the attorney general  or 
one of the attorney genera l 's  assistants . 
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If a n  investigative panel  fi nds-tflat there are ins ufficient facts to warra nt * 1 f5 · 4 
fu rther i nvestigat ion or actio n ,  the com pla int m ust be d ism issed and the 
m atter is  closed . The i nvest igative panel s h a l l  provide writte n notice to the 
individual OF entityperson fi l i n g  the orig ina l  com pla int and the 
peFsoni n d ivid u a l  who is  the s u bject of  the com pl a i nt of  the investigative 
panel 's  fi n a l  act ion or· reco m m endations ,  if any, concern i n g  the com pla int .  

S ECTION 8 .  A M E N D M E NT. Sect ion 43- 1 7 . 1 -05 . 1 of the North Dakota Century 
Code is a m e n ded and reenacted as fol l ows: 

43-1 7 . 1 -05. 1 . Reporti n g  req u i rements - Pena lty. 

1.,. A phys i ci a n ,  a physic ian assistant, OF a fluoFoscopy technologist, a hea lth 
care i n stitution in the state , a state agency, or a l aw enforcement agency in  
the state hav ing  actua l  knowledge that a l i censed physician,-a_Q[ physic ian 
assistant, OF a fluoroscopy technologist may have com m itted any of the 
g ro u n d s  for d isci pl i na ry act ion provided by law or by ru les adopted by the 
board promptly s h a l l  promptly report that i nformation i n  writ ing to the 
i nvestigative panel  of the board . A medical  l i censee or a n y  i n stitution from 
which the medical  l i censee vo l u ntari ly  res igns or volu ntari ly  l i m its the 
l i ce nsee's staff priv i leges s h a l l  report that l i censee's act ion to the 
i nvestig ative panel of the board if that act ion occu rs wh i l e  the l i censee is 
u nder form al  o r  i nforma l  investigat ion by the institut ion or a com m ittee of 
the i n st itut ion for any reason related to poss ib le medical  i ncom petence ,  
u n p rofess iona l  conduct ,  or  m e nta l or physical i m pairment .  

• 

2 .  U po n  receiv ing a report con cern i ng a l i censee an i nvest igative panel  shal l ,  
o r  o n  its own m ot ion a n  i nvestig ative panel m ay, i nvestig ate any evidence 
that a p pe ars to s how a l i ce nsee is or may h ave comm itted any of the • g rounds for d isci p l i nary action provided by l aw or by ru les adopted by the 
board .  

3 .  A person req u i red to  report u nder th is  sect ion w00that m a kes a report in  
g ood faith is  not s u bject to  crim ina l  prosecution or civi l l i a b i l ity for making 
the report .  For p u rposes of any civi l proceed ing , the good fa ith of any 
person w00that makes a report pursuant to this section is  presumed.  A 
physic ia n  who o bta i n s  i nformation i n  the cou rse of a phys ic ian-patient 
re lat io n s h i p  i n  which the patie nt is another physic ian is n ot req u i red to 
report if the treat ing physic ian successfu l ly cou nsels the other physician to 
l i m it or withdraw from pract ice to the extent req u i red by the i m pairment. A 
physici a n  who obta ins  i nformation i n  the cou rse of a professional  peer 
review p u rs u a nt to cha pter 23-34 is  not req u i red to report p u rsuant to th is  
sectio n .  A physic ian who does not report inform ation obta i ned i n  a 
profess i o n a l  peer review is n ot subject to cri m i n a l  prosecutio n  or civi l  
l i a b i l i ty for not making a report .  For pu rposes of this sect ion , a person has 
actu a l  kn owledge if that person acq u i red the i nformation by personal  
o bservat ion or u nder c ircumstances that ca use that person to be l i eve there 
exists a s u bstanti a l  l i ke l i hood that the inform ation is correct. 

4 .  A n  agency or hea lth care inst itution that vio l ates th is sect ion is g u i lty of a 
c lass B m isdemeanor. A physic ian,_Q[ physic ian assistant ,  OF fluoFoscopy 
technologist who v io lates th is  sect ion is subject to adm i n istrative action by 
the board as s pecified by l aw or by adm in istrative ru le .  
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SECTION 9 .  A M E N D M E NT. Sect ion 43-1 7 . 1 -06 of the North Da kota Century 
Code is amended and reenacted as fol l ows : 

43-1 7 . 1 -06. Powers of the board's i nvestigative pa nels . 

The board's investigative panels m ay:  

1 .  S u bpoena witnesses and phys ic ian and hospital  record s  re lat i ng to the 
practice of any phys ic ian,_Q[ phys ic ian assistant ,  or fluoroscopy 
technologist under i nvest igat ion .  The confident ia l ity of the records by any 
other statute or law does not affect the val i d ity of  an  i nvest igative panel 's 
s u bpoena nor the adm iss i b i l ity of the records i n  board proceed ings ;  
howeve r, the proceedings and records of  a com m ittee tfl.atwh ich are 
exem pt from su bpoe n a ,  d iscovery, or i ntroduct ion i nto evidence u nder 
chapter 23-34 a re not s u bject to this s u bsectio n .  

2 .  H o l d  pre l i m i nary heari n g s .  

3.  U pon probable cause,  req u i re any phys ic ian1...Q[ phys ic ian assistant,.-GF 
fluoroscopy technologist u nder i nvestig ation  to s u b m it to a physical ,  
psych iatric ,  or  com petency exa m i n at ion or chem ical  dependency 
eva l u ati o n .  

4 .  Appoint s pecia l  m asters t o  co nduct pre l i m i n a ry heari n g s .  

5.  E m ploy i ndependent i nvestigators wAef:l!f necessary. 

6 .  H o l d  confident ia l  conferences with any com p l a i n a nt or any physician,...Q[ 
physician  assistant,  or fluoroscopy technologist with res pect to any 
com pla int .  

7 .  F i l e  a formal  com p l a i nt agai nst any l i censed physic ian1_Q[ physic ian 
assistant,  or fluoroscopy technologist with the board .  

S ECTION 1 0. Section 43-62- 1 4 . 1 o f  t h e  N o rt h  Dakota Centu ry Code is created 
and enacted as fol l ows: 

43-62-1 4.1 . F luoroscopy tec h nologist. 

.1. Effective August 1 .  2 0 1 9. an i n d iv id u a l  l i censed or  perm itted as a 
fl uoroscopy tech nologist by the North Dakota board of medic ine wh o is i n  
good stand ing on that d ate. a utomat ica l ly becomes l i censed as a 
fl uoroscopy tech nologist by the N o rth  Dakota medica l  i m aging and 
rad iat ion therapy board .  

_g,_ Effective August 1 .  2 0 1 9.  the North Dakota board of medic ine sha l l  
revoke eve ry active fl uoroscopy tech no logists l i cense issued by that 
board .  

Q,, Effective August 1 .  2 0 1 9. the N o rth  Dakota medical i m aging and 
rad i at ion therapy board s h a l l  issue a fl uoroscopy tech no logist l icense 
to every ind ivid u a l  qual ified under th is  s u bsect ion to be a utomatica l ly 
l icensed . 
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2 .  The scope of practice of a l i censed fluoroscopy tech no logist is  l i m ited to 
gastro intesti n a l  fluoroscopy of the esophagus. stomach.  a n d  smal l  and 
l a rge i ntest ines.  

;i. Fluoroscopy services provided by a l icensed fluoroscopy tech nologist m ust 
be provided under the supervis ion of  a prim ary s upervis ing physician .  

4 .  I f  a fl uoroscopy tech no logist performs a fl uoroscopy proced u re outs ide the 
presence of the tech nologist's pri mary superv is ing physic ian .  the 
tech nologist m u st be supervised by an ons ite s uperv is ing phys ician who is  
i m m ed i ately ava i lab le to the tech nologist for co nsu ltat ion and s upervis ion 
at a l l  t imes the tech nologist is perform i ng a fl uoroscopy proced u re .  

5 .  U nder th is  section .  a supervis i ng physic ian m ay n ot designate the 
fl uoroscopy tech nologist to take over the physic ian 's  d uties or cover the 
physic ian 's  practice. Du ri ng a n  a bsence or temporary d i s a b i l ity of a pri mary 
s upervis ing physic ian,  the fl uoroscopy tech no logist is respons ib le  to  the 
s u bstitute prim ary s upervis i ng physicia n .  

6 .  To qual ify for b ienn ia l  l icense renewal. a fl uoroscopy tech nologist sha l l  
s u bm it t o  the board with rad iography l icense renewal :  

a .  Evidence of complet ion of at least s ix hours of conti n u i ng education 
o n  fl uoroscopy safety and re levant rad i at ion protect ion :  and 

� A copy of a n  agreement with a pri m a ry s upervis i ng phys ici a n .  

L A l icensee under th is  sectio n  is s u bject to the d iscipl i n a ry authority of the 
board under sect ion 43-62- 1 9 . 

S ECTI O N  1 1 .  AP P LI CATIO N .  To faci l itate app l icatio n  of sect ions 2 and 6 

through 1 0  of th is  Act, the N o rth Dakota board of medic ine s h a l l  provide the North 
Dakota medical  i m ag ing and rad i at ion thera py board with the fi les regard i n g  al l  active 
fl uoroscopy tech nolog ists l i censed by the North Dakota board of medic ine necessary 
for the North Dakota medical  i m ag i ng and rad i at ion therapy board to take over 
l i censure a n d  reg u l at ion of these tech nolog ists . "  

Re n u m ber accord i n g ly 
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