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Relating to restrictions on public officials and lobbyists, investigations of ethics violations, and 

implementing requirements of article XIV of the Constitution of North Dakota; relating to 

rulemaking procedures and requirements for the North Dakota ethics commission; to provide for 
a legislative management study; to provide a penalty; and to provide an appropriation. 
 

Minutes:                                                 Attachments: 1-11 

 

Chairman Hogue: Opened the hearing on SB 2148. 
 
Senator Mathern, District 11: See Attachment #1 for testimony as sponsor of the bill. 
See Attachments #2 and #3 for additional information provided to the committee. 
 
(5:15) Chairman Hogue: Claire Ness will walk through the bill. 
 
(5:40) Claire Ness, Attorney, Legislative Council Legal Division: Testified in neutral 
capacity on the bill to explain the bill.  
Section 1 Definitions 
Sections 2-20 Rules  
Section 21 Creates new chapter 54-66 incorporate new provisions for ethics commission 
Section 22 Study on provisions in Article XIV  
Section 23 Provides appropriation for operation 
 
(15:50) Senator Dever: Prior to the passage of Measure 1, North Dakota had the most open 
and accessible government in the country.  Necessary to that was the free and open flow of 
idea and conversation. It is my desire that whatever results from this, we are able to be as 
open, free, and accessible as we were able to. It seems to me that necessary to that, since 
ethics is no longer a matter of our discretion, but defined by others, that those rules be black 
and white and clear. Under the traditional scheme of things, the Constitution stands as a 
standard, and statute is measured against the Constitution and administrative rules flow from 
statute; now administrative rules will flow from the Constitution itself. Do they then supersede 
statute and other administrative rules? 
 
Claire Ness: We currently have very little experience with rule making authority delegated 
directly from the Constitution. Most administrated agencies, the executive branch agencies 
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get their rule making authority from statute. The closest analogy to what the Ethics 
Commission has would be the Judiciary Branch. The Supreme Court is allowed to make its 
own rules and that authority stems from the Constitution directly. That said, I am not aware 
of any case that directly looks at the weight that would be given to a rule adopted by an 
agency that is authorized directly from the Constitution to do so and a competing statute. You 
all are authorized to enact laws under the Constitution as well. I think it would be up to the 
courts to decide if there was a conflict and if there is, how it would be handled between those 
two.  
 
Senator Dever: If the rules under the Ethics Commission conflict with statue that would need 
to be decided in court? 
 
Claire Ness: I believe that is correct. 
 
Vice Chair Unruh: Do we have the authority to require this new Ethics Commission to go 
through the admin rules process? 
 
Claire Ness: That is questionable. One could argue that the Legislative Assembly does not 
have that authority since the rule making authority for the Ethics Commission does not stem 
from statues that you enacted. Normally, you act as a body that would overview an 
administrative rule because you have given those Executive Branch agencies the authority 
to adopt them, and in this case the Ethics Commission doesn’t need that authority from you. 
One could argue that the Legislative Assembly cannot put parameters around the process 
that would be used for those rules. However, the one caveat to that is that you have 
Subsection 1 of Section 4 that allows you to enact rules to facilitate Article XIV but not to 
hamper or impair Article XIV. It is unclear how that would be interpreted. 
 
Chairman Hogue:  Article XIV contains the definition of a gift and then it specifies what is 
not a gift. When I look at the draft of this bill and I see that the definition of gift was carried 
forward into the bill but the exclusion was not.  I wanted to make sure I understood why. 
 
Claire Ness: That would be a question for the sponsor of the bill. I cannot speak to the policy 
purposes behind the bill.  
 
Vice Chair Unruh: On Section 54-66-13 that requires the Attorney General to provide legal 
services to the Ethics Commission, again with questioning how the authority works here, can 
the Attorney General provide legal services to the Ethics Commission since they are separate 
or do they need their own access to legal counsel? 
 
Claire Ness: That is another question where there could be a conflict of interest. There is 
not any authority directly in Article XIV that would allow the Attorney General to provide that 
service to what might be considered another branch of the government. Typically, the 
Attorney General provides services to the Executive Branch. Nothing in Article XIV discusses 
that particular issue.  
 
Chairman Hogue:  I have invited Kara Erickson to come and explain to us how it works in 
the Judicial Branch. 
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(22:39) Senator Mathern:  I had Claire Ness prepare the amendments to the bill. We do 
have someone with a chart on how the amendments incorporate into the bill.  
 
Senator Dever:  It seems to me that 54-66-02 says that commission members will begin 
their term on July 1st   and the bill takes effect Aug 1st; should that also be included in the 
emergency clause?  
 
Claire Ness: The appointments need to be made by July 1st. It does not mean that the bill 
has to kick in by that date but you may want to add an emergency clause if you want them 
to be in effect by the time that the commission members are appointed.  
 
Senator Dever: I thought it sad that their terms begin on July 1st.  
 
Claire Ness: You are correct. They would be appointed and they would be in place on July 
1st but the bill would start Aug 1st. You would not have to add and emergency clause, but if 
you want the provisions in the bill to apply to the first month they are in office, then you would 
want to change that.  
 
Senator Dever: My second question has to do with what I think is unintended consequence.  
I don’t believe that either the sponsoring committee or the legislature would expect that 
private citizens would be required to report expenditures of over $200 to influence state 
government action. I look at Section 1, Subsection 2, and that first full sentence is 
approximately half of that paragraph and it does not indicate that it applies to lobbyists and it 
does not provide any exclusions. Is that relieved by the amendment in the bill that says the 
definition of a lobbyist does not include a private citizen? 
 
Claire Ness: The definition of a lobbyist is to inform other provisions in the Article XIV. So 
there are the prohibition gifts from lobbyists to public officials. There is the prohibition on 
lobbyists serving to deliver campaign contributions. Where I think you are going to get more 
information about Subsection 2 of Section 1, with the reporting requirements, would be in a 
definition of what are the ultimate and true source of funds. That is not addressed in here. 
That is part of the Legislative Management study.  
 
Senator Dever:  It says that the Ethics Commission can levy penalties as proposed. You 
mentioned a $10,000 fine, and in the same paragraph it talks about a Class A misdemeanor. 
Can the Ethics Commission also find guilty on that, and then it also talks about on the 
preponderance of the evidence?  
 
Claire Ness: The Ethics Commission would not be able to find someone guilty of a crime, 
that penalty is in there just as it is worded in other provisions for law enforcement to carry out 
and for the judicial process to play out. The Ethics Commission would be allowed to impose 
fines. 
 
Senator Dever: So then due process would apply if it went into criminal process?  
 
Claire Ness: Correct. 
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Senator Poolman: I just have a clarifying question. 56-66-10, on confidential information, it 
mentions that the records are confidential until the Ethics Commission issues its findings, so 
even if there is nothing found, does it all still become public record? 
 
Claire Ness: That is correct. 
 
Chairman Hogue:  We will get into some of the distinctions between this bill and the house 
bill. The house bill does draw a distinction between complaints that are not regarded by the 
commission as being substantial and therefore are kept confidential; as opposed to this bill 
which does not contain that provision.  We will get into those distinctions at a later hearing, 
so don’t feel you have to ask about the differences between the bills. 
 
Vice Chair Unruh: On the legislative management study, you mentioned that the ultimate 
and true source of funds definition is proposed to be studied here; do we have enough time 
to study that and enact legislation before the end of the next legislative session? 
 
Claire Ness: We do. The ultimate and true source of funds provision is Subsection 2, of 
Section 1 of Article XIV and the deadline for implementation and enacting legislation is 
January 5th of 2022 for that provision. 
 
Vice Chair Unruh: Does the rest of the study have the same deadline? 
 
Claire Ness: The study of Subsection 1 of Section 2 of Article XIV has a deadline for 
implementation of January 5th of 2021. It is highly unlikely the Legislative Assembly would be 
able to enact anything for that deadline for that subsection.  
 
Chairman Hogue: I have asked Kara to come and give us some background on how the 
judicial conduct commission office functions because that has oversight responsibility for 
lawyers and judges. They have been doing it well and for a long time.   
 
(30:05) Kara Erickson, Director, Office of Disciplinary Council: Testified in a neutral 
capacity for informational purposes to the committee and at the Chairman’s request. I run the 
Office of Disciplinary Council which handles the Judicial Conduct Commission and the 
disciplinary board. Basically, I handle judicial ethics. In my office we do the investigations of 
all complaints that come in and screen those complaints. We also prepare reports based on 
those complaints and then we are the prosecutors in the event that something arises to a 
matter where there needs to be a prosecution. At that time, when we do prosecute a case, it 
becomes public record. All the filings and all the information within that prosecution is public. 
My office is the closest thing to what you are trying to enact right now. So, I am here for 
questions you might have as to our processes and how our office runs.  
 
(31:29) Senator Mathern: The question I have relates to the appropriation in this bill. The 
appropriation talks about a director, an attorney, and an administrative assistant. With your 
system, what staff do you have and what is your appropriation each biennium? 
 
Kara Erickson: Each biennium we have a budget of approximately $1.2 million. We have 2 
attorneys, 2 legal assistants, and 1 para legal that is part time. The vast majority of our 
membership that we work with in the disciplinary system for both the attorneys and judges 
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are volunteers. There is no appropriation that has been designated to them apart from travel 
to hearings and things like that.  
 
Chairman Hogue: Can you give us some background on the number of individual who are 
subject to your oversight and the number of complaints that you typically get in a calendar 
year?  
 
Kara Erickson:  We tend to see about 180 complaints a year on average for attorneys. 
Nationally speaking that has gone down and our state has followed. This year we are at 
about 150 complaints. We currently have 3033 attorneys in North Dakota. Those are all 
subject to our provisions within the rules for lawyer discipline and the rules of professional 
conduct for North Dakota. In addition, any attorneys that come into our state that practice 
when they really shouldn’t be, they are also subject to our jurisdiction and can be disciplined. 
With respect to judges, I have 140 judges that we handle. Additionally, we handle all judicial 
candidates. So, anyone who puts their name in for an office as well as people to be seated 
in the disciplinary system for lawyers they are also subject to the code of judicial conduct 
when they seated in the panels who are issuing decision.  This year we are down for judicial 
conduct complaints. That is in part due to the large changeover we have had in the judiciary.   
 
Chairman Hogue:  It sounds like 3200 people you are providing oversight to, and you get 
about 150 to 180 complaints. Can you describe how you separate what you regard as a 
meritorious complaint verses repeat complainants?  
 
Kara Erickson:  We handle things differently on the judge side verses the attorney side. On 
the attorney side, if there is a complaint that comes in and it triggers any of the rules of 
professional conduct; if there is anything that is implicated that could remotely be seen as a 
violation. Not something that is an appeal or something that is saying they want a new 
attorney – those types of cases are investigated by us. In the investigations process, we will 
receive a complaint from the individual involved, and we are required to have them in writing. 
Then we will get the response from the attorney and we will do an investigation that will 
usually consist of calling all those involved, looking at the case records, and putting together 
an investigative report. That report goes to complainant and the respondent attorney, and 
they have an opportunity to appear for the first time in front of an inquiry committee (which is 
our probable cause panel that determines whether lesser discipline should be imposed or if 
it is something that goes to those public formal hearings. On the judicial side, we screen and 
we see if there is anything that is implicated for the code of judicial conduct. We have a little 
bit more discretion on the judicial conduct side of things. We do have to run things past, both 
the lawyer side and judicial side, to get those summary dismissals. We have no adjudicative 
authority in our office at all. Any decisions that are being made are being made by one of 
those two entities.  On the judicial comment commission side of things, we will send a letter 
to the judge asking them to respond to the allegations, and provide any information we may 
need. Before we send that letter we will often times pull the docket information, transcripts of 
hearings, and we will go ahead and get that information to minimize the contact and impact 
on the judge so they can continue to perform their function. Once we get the letter in response 
from the judge, we prepare a memo for the judicial comment commission to relay what the 
investigative finding were. Once that happens they make an indetermination list as to how to 
proceed with any informal discipline or formal discipline.  
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Chairman Hogue:  At what point does the complaint made by the complainant become 
public? 
 
Kara Erickson:  Typically the complaint does not become public by the calling of it. On 
occasion, if there is an appeal to the Supreme Court for lawyer discipline, we will stipulate 
that it needs to become public so that the Supreme Court has adequate information and can 
assess the underlying issue. Most frequently, if it goes to a public matter, I am the one serving 
the summons and petition for discipline. My documents are what become public. Part of that 
is sometimes there are things that individual complain of but it won’t rise to the level of 
discipline so it is a weeding out process.   
 
(40:25) Gregory Stites, North Dakota Attorney representing North Dakotans for Public 
Integrity: See Attachment #4 for testimony in support of SB 2148. 
 
(48:20) Chairman Hogue:  In your opinion, how do you feel about our disciplinary system 
for lawyers? 
 
Greg Stites: The legal process has been excellent. The system works well. It is fair and 
appropriate.  I believe there is not only safe guards to make sure that complaints that are not 
meritorious don’t somehow get exposed. Then if someone has broken the rules and has 
become unethical, then I believe the way that they have scheduled their penalties and 
methodology seems to be fair.  
 
Senator Anderson:  These initiated measures that effect the Constitution should by in large 
stand on their own and that we shouldn’t be making laws that reinterpret what they already 
say. However, there are gray areas. Most of the people in the room are not here because 
they oppose the process or disagree with it, but they are here to make sure that they don’t 
run afoul with it in trying to do the job for their clients. The questions we need to answer are 
when you talk about a gift? What is a gift? Additionally, the question comes around on 
reporting. There we are trying to get the true source of the funds? What do I report? That is 
what we need to answer. (Gave Examples).  
 
Greg Stites: I can only say that the way Measure 1 was designed, and then implemented as 
Article XIV, your concerns are very valid. The way that it is intended to happen; it is so 
important to have the interim study because that is going to provide the opportunity to answer 
all of the questions about Section 1, Subsection 2 which is the transparency section. It does 
not go into effect for 3 years, and would give all interested parties to come and make sense 
of that and determine what is appropriate under this Article XIV in a logical way. If there is 
further legislation or new laws that need to define things, you could handle that responsibly 
in 2 years. In terms of the gift issue, I can tell you that is the role or responsibility of the Ethics 
Commission. They are to promulgate rules related to gifts and exceptions to gifts. If it says it 
clearly as to what is appropriate and not appropriate gift, then it should all be taken care of.   
Rulemaking will require them to have public hearings.  
 
Senator Anderson: You just exempted them from the administrative agencies practice act 
which requires public hearings. There is nothing that says that Ethics Commission as to have 
public hearings. I did not see anything in the constitutional measure about that.  
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Greg Stites: That is true because of the constitutional authority to do rules. I am saying that 
I believe the Governor and the Senate will choose the members of the Ethics Commission 
and they will be subject to public scrutiny and I believe they would only adopt a process that 
is equal to the Administrative Practices Act or very akin to it. How would they dare not do 
that?  
 
Vice Chair Unruh: I agree with everything you have said. I am trying to understand the 
legislature’s role in this is in bill and Article XIV as we try and enact laws to enable this to 
move forward. This is a logistical question. Based on the outline of the amendments you 
gave us, Subsection 2 of Section 1 states that the legislative assembly shall implement and 
enforce this section by enacting, no more than 3 years after the effective date of this article, 
and then it continues on and talks about the ultimate and true source of funds. That same 
language is used saying that the Ethics Commission needs to adopt rules within 2 years of 
the effective date of the article to define further what a gift is, but if you move to Subsection 
5 of Section 2, it says that this subsection shall take effect 3 years after the effective date of 
this article. I am reading them differently. I think Subsection 5 has the delayed effective date 
but I am not sure that Subsection 2 of Section 1 and Subsection 1 of Section 2 have that 
same delayed effective date. I still think that we are possibly all subject to what is written 
here. We can delay the rule making process for that, but we still need to know what a gift is 
now, and then what true and ultimate source of funds means because we are subject to those 
now I believe. 
 
Chairman Hogue:  Do you agree? 
 
Greg Stites: In response to the gifts and when it kicks in, if you look on page 3 of my analysis, 
it is very clear near the bottom of the last paragraph, where it says that such rules may be 
adopted within two years after the effective date of this article so as to allow for the adoption 
of these rules. These prohibitions take effect two years after the effective date of this article. 
The gift prohibition clearly does not until 1/5/2021. In terms of Subsection 2 of Section 1, that 
is right in the language at the top where it states the legislative assembly shall implement 
and enforce this by enacting no more than 3 years after the effective date laws that require 
the prompt reporting etc. Clearly there is 3 years and nothing between now and then. 
 
Chairman Hogue: You had indicated that you had removed the initial portions of the original 
draft of 2148 based on the direction or the conclusion that since the commission is a 
constitutional body, it is not appropriate to subject it to the Administrative Agencies Practices 
Act. I have two related questions about that. One, is there anything in Article XIV that prohibits 
the commission from having to go through the same process as every other agency? Second, 
what it is about a constitutional body that would say that the legislature could not put 
reasonable rules on their manor of operation? 
 
Greg Stites: There are very few other constitutionally created entities like the Ethics 
Commission. There is no question about it. All I can say is if you look at the provisions of 
Article XIV in Section 4, it is very clear that it says that laws to be enacted by the legislative 
assembly can facilitate, safeguard, and expand but not hamper, restrict or impair this article. 
The article clearly says that the Ethics Commission has the authority to make rules. I could 
see a scenario where so long as whatever parts of the administrative practices act that were 
attempted to be thrust upon the ethics commission, so long as the court would rule that those 
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restrictions in no way hampered, restricted, or impaired the intent of this, they could maybe 
withstand constitutional scrutiny. But, it could go just the other way. The could follow them if 
they want but don’t have to. I think evidence of that would be the fact that there are many 
commissions and boards that don’t follow the Administrative Practices Act. 
 
(1:01:22) Chairman Hogue: It does sort of go back and forth between the authority of the 
legislature to impose fines and criminal sanctions and the authority of the Ethics Commission 
to adopt rules. The gift one is one that is very specific. It says the commission shall adopt a 
rule pertaining to gifts. Do you have any thoughts on what that should look like?   
 
Greg Stites: My opinion is that they would put together a set of rules that would make it 
permissible. In other words, Article XIV wants to encourage legislators meeting with members 
of the public in social and educational settings. They say, let’s make rules so that could be 
done in a manner that doesn’t give rise to any ethical concerns. They would have to address 
the conditions under which meetings would be held.  
   
Senator Poolman:  I just want to go back to my question regarding Section 3 of Article XIV 
where it sets up the anonymous whistleblower hotline. Then when we have the section saying 
that all complaints become public record; do you believe that it is the intent of Article XIV to 
insure that any anonymous phone call or accusation should become public regardless of 
merit? It seems to me that would be something that could be very easily used in any 
campaign ad etc. Is that the intent or not? 
 
Greg Stites: I think clearly the hotline is confidential and it would not be subject to the open 
records or open meetings. The information provided would be confidential and it would not 
be later disclosed.  
 
Senator Poolman: That is where I need some clarification. Under 54-66-10 it is all released 
later on. Once the investigation is completed it is all released. It appears that it is any 
complaint regardless of how it comes to the commission. It is just a sincere question. Do you 
believe that is the intent?  
 
Greg Stites: I don’t believe it is the intent.   
 
(1:06:20) Vice Chair Unruh:  In Subsection 2 of Section 1, That is the part that has the 
delayed date for the legislative assembly to determine what the public disclosure of the 
ultimate and true source of funds spent, I want to make sure I understand the effective date. 
If we wait and study this over the next 2 years - in the meantime, how do we determine what 
ultimate and true source of funds means? 
 
Greg Stites: I believe that the 3 years’ effective date is clear that the reporting is not required 
until after that period and that the next 2 years is going to be spent developing what I call the 
box that this will be put into. There will be legislation required 2 years from now that will vest 
one or more entities. This really discusses vesting one or more entities with the ability to 
enforce and manage this process. Clearly there will need to be more definition on what the 
ultimate and true source means. That will come to you from a variety of interested parties. I 
can only say that the laws that you will need to promulgate as a result of that you must take 
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from the intent of Article XIV which is up in Subsection 1. Also, back in Section 4 that talks 
about not passing any laws to hinder or frustrate the purposes of Article XIV. 
 
Chairman Hogue:  I have one question on the standing provision. Could your organization, 
if they did not like what the legislature did, I suppose they would be free to hire you to come 
in and have the court review what the legislature does. Is that true?  
 
Greg Stites: I believe that is broad enough to say that a resident that believes the intent of 
Article XIV has been frustrated in some way by the legislature or the Ethics Commission or 
by the Ethics Commission not carrying out its role in enforcement, can do that.   
 
Vice Chair Unruh:  More questions keep coming to me as keep reading this. Section 4, 
Subsection 2, defines what a public office or public official means and it is a rather extensive 
definition and it appears to include all state employees – is that correct? 
 
Greg Stites: It does I believe.   
 
Vice Chair Unruh:  Does that extend down into local government as well? 
 
Greg Stites: No. 
 
(1:11:50) Ellen Chaffee, Senior Consultant, Association of Governing Boards of 
Universities and Colleges: See Attachments #5 and #6 for testimony in favor of the bill. 
 
(1:18:06) Chairman Hogue:  On the financial disclosures that are currently going in the 
Secretary of State’s office – do you see that staying there? Or do you think this measure 
requires that to be brought under the Ethics Commission’s umbrella? 
 
Ellen Chaffee: I see that saying in the Secretary of State’s office. Exactly how it is 
implemented; the transparency piece definitely applies. As to how deep the revelation of 
donors goes I don’t know. I foresee some discussion about that in the future.  
 
Senator Anderson:  Can you answer my question on disclosures?  
 
Ellen Chaffee: It is reported in the aggregate and the individual as I understand it. A number 
of people from around the country contributed to the Measure 1 and as individual people they 
are identified. Some of them contributed through these national organizations. Most of the 
money that is reported from the national organizations is actually in kind services – where 
they provided us with advice. Otherwise it came from the organizations operating funds.  
 
Senator Anderson:  My point is this.  If the true and actual source of funds means that we 
need to find out the individual who gave that money or if the checks are adequate? That is 
the question all these people need to know because every one of them worked for some 
organization that gives campaign contributions toward measures, and when the public says 
they believe too much out of state money influences what goes on in North Dakota; 80% of 
the money for Measure 1 came from out of state. So, the perception that the public has is 
valid. Out of state money is effecting North Dakota. The corporation that many of these 
people work from might be based in some other state but they are here doing business and 
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are trying to effect what goes on in North Dakota. They have that concern about how we 
accurately report where the money for Measure 1 came from? 
 
Ellen Chaffee: As of Nov. 6th, I have no standing to answer any of those questions. I can 
give you opinions about things. Article XIV belongs to the people of North Dakota, and what 
it says is that certain people, the right people, are supposed to be deciding those things. The 
legislature is supposed to be deciding some of them and the Ethics Commission is supposed 
to be deciding others of them. I know it is frustrating to have these uncertainties, but if we 
view them as opportunities to do the right thing and to make it turn out in a way that is ethical 
and honest and transparent and has integrity for the state of North Dakota, the legislators 
and people, then we can hang onto those things and go ahead and make the right things 
happen. Rather than worrying about who is looking over my shoulder when I don’t know what 
to do. Let’s just figure out what is to be done.   
 
Vice Chair Unruh:  I agree and I hope that we are all here to make sure that we can do what 
the people wanted us to do with the measure. To build a little bit on the question that Senator 
Anderson asked. We talked about how after the election you did not have the standing to 
help us try to and interpret this, but I would like to know what you had in your mind as for the 
gifting clause going forward. What is your vision for what that looks like going forward? 
 
Ellen Chaffee: I think I have the same vision you have.  We want that open contact between 
legislators and the people. Frankly, that is one of the motivating forces for those of us that 
worked on this. A lot of times the legislators are too busy with interest groups and industries 
to have time for the people. I know it is a tremendous challenge, but we don’t want to restrict 
public access to their legislators. 
 
Senator Mathern:  Are you supportive of the amendments I brought forward, and is that the 
preference of the North Dakota group to adopt those amendments? 
 
Ellen Chaffee: Yes. We support it. 
 
(1:25:35) Arik Spencer, President and CEO, Greater North Dakota Chamber: See 
Attachment #7 for testimony in opposition of the bill.  
 
(1:29:35) Senator Anderson:  I sense that your interest here, even though some of these 
things don’t start for 2 years, is to do the right thing and get ahead of what will be required if 
you can.   
 
Arik Spencer: That is correct. 
 
Senator Mathern:  I echo that comment. That really is the intent of the citizen committee. 
They want to clarify too. They are just outlining a process. The amendments I proposed are 
available. We learned in the process that there are ways to make it better.  
 
Chairman Hogue: Closed the hearing on SB 2148. 
 
See Attachments #8 to #11 for additional testimony provided to the committee.  
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Chairman Hogue: Opened the hearing for SB 2148. 
 
Senator Dever, District 32: See Attachment #1 for testimony. 
 
(7:40) Senator Mathern: You brought up the national conference of state legislatures, and 
they have a robust section of staff materials that are available to our states regarding ethics 
and the different commissions around the country; I am wondering if you met with Mr. 
Birdsong or anyone at NCSL? Have you discussed this legislation with them? 
 
Senator Dever: I have not but I did see your e-mail that you extended an invitation for them 
to come to North Dakota, and that may not be a bad idea.  
 
Senator Mathern: See Attachment #2 for handout for a letter from those willing to come. 
Their views might be helpful to us at some point.  
 
Senator Dever: I did say that I try to listen to anyone and everyone, and I have a great 
respect for the NCSL.  
 
Senator Oban: I am sure I could ask this in committee discussion, but since you decided to 
step up to the podium, why not ask the question with regard to some of your comments here? 
I get the distinct impression that, as the bill was introduced, you don’t necessarily agree with 
it and that the amendment that was already shared with the committee you don’t agree with 
that either. Are you going to be sharing with us any proposals to make the bill better? 
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Senator Dever: I suspect that those things will be part of our discussion and will come about. 
As the bill was introduced and as it is proposed to be amended, it seems to be to be taking 
a big hammer after a problem that is not nearly so extensive as would be represented.  
 
(11:05) Geoff Simon, former Chairman, Coalition of North Dakotans for Sound 
Government: See Attachment #3 for testimony in opposition of the bill.  
 
(18:30) Senator Mathern: You note in your testimony the concern about the ethics 
commission and its authority, and I agree with you that it does have authority and the 
Constitution does in fact require us to have an Ethics Commission. I am wondering if you 
have thought of who you would like to be on the Ethics Commission, and have you submitted 
their names? That is one of the processes that this bill tries to bring forward is to find out who 
the people will be and get them to start making some of the decisions as the Constitution 
now requires.  
 
Geoff Simon: We have developed that list of names, and it has been shared with those that 
make that decision. We are looking for the wise and veterans that understand the policy 
making process and who would make good decisions here. Frankly, I would have preferred 
a measure on the ballot that would have stated that the legislature “shall” create an ethics 
commission so that you have some idea what it’s responsibility and its limitations may be.  
 
Senator Mathern: You have put together a list; would you trust those people to address your 
concerns that you have raised in your testimony today? 
 
Geoff Simon: I would trust them but I don’t think they will have very much to do. 
 
Chairman Hogue: The ultimate and true source term that is found in Section 1.2 of Article 
XIV; I know that is defined in the House bill, do you think that definition is adequate, or do 
you have a different definition in mind? 
 
Geoff Simon: That is a difficult question.  I have no idea what that term means. The ultimate 
and true source of funds– it is probably the US Treasury. That is where the bills are printed 
aren’t they? I don’t know what it means. I think in their zeal to get after whatever “dark money” 
they felt was out there, the sponsoring committee wrote language that they felt was as broad 
as possible. Now, it is up to legislature to determine just what those words mean. 
 
Senator Oban: I have a hard time understanding if one of your largest shared concerns, with 
the number of the members who opposed the measure, is specifically about the language in 
Section 1, Subsection 2, why would you be opposed to, when the effective date does not go 
into effect for 3 years, not support an interim study to have a thoughtful discussion and try to 
bring people together about what that means? 
 
Geoff Simon: I believe the concern is that those reporting requirements are going to be in 
effect retroactive – that the activities and activities that we perform and whatever gifts that 
we might give in the previous two years, any of those activities would be reported upon 
implementation or the effective date of the language. So, we have to know if we are doing 
things right today because we are going to have to report those activities down the road. That 
is the concern of the organization and why we would like to know. What is the expectation? 
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(23:18) Kathy Tweeten, retired from NDSU Extension Service, and Director, Center for 
Community Vitality and State Specialist for Community Economic and Leadership 
Development: See Attachment #4 for testimony in favor of the bill.   
 
(31:50) Senator Oban: I would like to ask how you would respond to the claim and concern 
that was provided by Jeff about the timing. Do you feel or is it retroactive? Do they have a 
reason to be concerned about what their actions are now verses what may come if there was 
an interim study to try to flesh out those issues? 
 
Kathleen Tweeten: No, I do not believe so. I would like Mr. Stipes as a person who knows 
the legal ins and outs to respond to that as well.   
 
Chairman Hogue: I want to make sure I understand your position. You support SB 2148 as 
amended with Senator Mathern’s amendments?  
 
Kathleen Tweeten: Yes, but there are some more amendments that you have not seen that 
I think you need to see.  
 
Chairman Hogue: Those are Senator Mathern’s? 
 
Kathleen Tweeten: Yes.  
 
Senator Anderson: Most of the lobbyist that are here are trying to get their act together so 
that they do things right now that Article XIV is in place. They have said they would like to 
start tomorrow. For example, in regards of gifts, some think that we eat and drink at expense 
of lobbyists. Most of the time it is not more than $50 they give someone in an evening, but it 
is a perception that the public has. Whether it is accurate or not we don’t know, but if I should 
not be letting people buy me dinner, I would like to know that tomorrow if it is what is stated 
in Article XIV. Those are the questions that are left unanswered right now. Obviously we can 
appoint the Ethics Commission and wait and then next session we have one more year to do 
this stuff. What were you thinking when you were working on this committee? Another 
question is the true and ultimate source of funds. We talked about NCSL, I recently went and 
they reimbursed me for the travel room while I was there. If you really look at the true source 
of funds, many of those activities were sponsored by some organization. It was not the 
government paying for me to go.  What is the true and direct source of funds you were looking 
for? Those are the questions that we are trying to answer here. I would have thought that the 
organizing committee would have set the example for us and exposed the true and direct 
source of funds.  The last question I have is about the whistle blower line. It states that is 
confidential, but it also says as long as the person is acting in good faith. How do we 
determine if they are acting in good faith if we don’t know who they are? You can write that 
down and get it back to the committee, or you can respond now if you like.  
 
Kathleen Tweeten: I appreciate you saying that you can write the answers down. I do want 
to respond to the last part. There is a clarification of the confidentiality piece. I know that will 
be brought up here. On the true source of funds, that is part of that question of really digging 
in and making sure that we do it right. And that we identify what we mean by that. (Gave 
example of churches and reporting money given etc.) It takes time and energy and thought 
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and Constitutional expertise to explain. We don’t want to hurry this. We don’t want to put a 
bunch of stuff in the books to have to go back and clean up all the garbage. That is not the 
intent of this. In regard to the gifts, that is not in effect right now. We want to get it right, and 
that is what the interim study is for. There is nothing more than that intended. The information 
needs to be gathered and a plan needs to be derived. The Ethics Commission will be there 
to answer questions. It is not to penalize. They will have a much bigger job than taking 
complaints.  
 
(42:30) Vice Chair Unruh: You mentioned a couple of things that I am curious about. You 
mentioned taking a look at and studying the gifts clause to see what it means and you also 
mentioned the hotline and explaining what confidential means a bit further. As I read the 
measure, it looks to me like the Ethics Commission is responsible for adopting those rules, 
not the legislature. Do you expect the legislature to address those issues or the Ethics 
Commission to address those issues? 
 
Kathleen Tweeten: I believe it is the Ethics Commission that will be writing the rules. 
 
Vice Chair Unruh: I ask that because you mentioned some amendments that Senator 
Mathern will be bringing forward on the confidential piece. I am trying to figure out our role 
moving forward. 
 
Kathleen Tweeten: I guess we will wait till Senator Mathern has time to tell you about those.  
 
(44:32) Christopher Dodson, Executive Director, North Dakota Catholic Conference: 
See Attachment #5 for testimony in a neutral capacity on the bill.  
 
(56:02) Vice Chair Unruh: You talked about the effective date on the ultimate and true 
source of funds; I think it can be read two different ways.  I cannot help but wonder if those 
words are already in effect as of January 2019, but we are required to implement laws to take 
them a step further before 2021. 
 
Christopher Dodson: That is correct. The measure is effective now. Meaning that the clock 
began ticking for that particular provision and the other ones have different effective dates.  
 
Vice Chair Unruh: I think that Section 1.2 effective date reads differently than the gift Section 
2.1 which does clearly state that we have 2 years before that section goes into effect.  Section 
1.2 appears to be in effective now. 
 
Christopher Dodson: In regard to Section 1.2, you have to implement the rules to inforce 
the disclosure triggers. What is subject to those triggers is revealing the ultimate and true 
source of funds? If that money that is spent after January 5, 2022, was given in 2019, that is 
the name of the person that has to be revealed after 2022. That is our main concern in 
regards to giving. We don’t know what the rules are now. If you implement it without any 
parameters, we would have to reveal all of those parishioners. 
 
Senator Anderson: I like your idea of using the definitions we have in Century Code now as 
well as the ethics provisions we currently have. Apparently, 54% of the public did not think 
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that what we do now, and that is why we have Article XVI. Do you agree or disagree with 
that? 
 
Christopher Dodson: In part yes, but I have gotten to the point where we never know why 
a voter votes the way they do. The fact is that it has been adopted and you have a job to 
implement it. Keep in mind something else, there is this question about implementing and 
also there is a question about the word usurp – usurping the role of the ethic commission. 
You certainly cannot do that with 1.2, but also, you have plenary power. You could enact 
legislation regarding ethics now. You don’t have to wait for any implementation. If you think 
these are good rules now, you can do that. You don’t have wait for an interim study and you 
don’t have to wait for the Ethics Commission. Maybe that is what the people wanted you to 
do. There is no reason to wait if you want certainty now. 
 
Senator Anderson: We do have those things now. The difference is that we are asked to 
report what we spent that on in detail. My question is if what we are doing now not adequate, 
and what legislation do we have to put forward to remedy that? 
 
Christopher Dodson: You have obligations under the Constitution now to implement this 
according to the measure. Everything I am suggesting is consistent with the new 
constitutional provisions.  
 
Senator Mathern: You speak about this person putting the money in, and the Catholic 
Church does raise a lot of money. What about the alternative of a widow that may give her 
$5 and wants it to be used to feed children and not used for lobbying? Does the Catholic 
Church have a provision wherein it can assure her that her $5 is used in the charitable act of 
feeding children?  
 
Christopher Dodson: You might know that better than I do. It may be possible. I will say 
this; that requiring a segregation of funds like that really interferes with the religious identity 
of an organization. You were there with the establishment of the Catholic Conference for a 
reason because it was an essential and integral part of who we are as Catholics. Not to be 
separate from the rest of the mission. You could identify and put money into a certain thing, 
but when you give to the general purpose, it would be wrong for the state to say that you 
need to segregate that money because it would be interfering with how we identify ourselves 
and our own religious identity.  
 
(1:03:02) Richard Jensen, Fargo Resident: Testified in favor of the bill. I worked on this 
campaign quite heavily. You have a hard job and I am learning that.  I have respect for your 
job. Speak to some truths here. The role of a lobbyist is to persuade and influence.  I am 
here to get you to open your minds. I don’t think the people think there is a lot of corruption, 
but that there is potential for it and we are seeing that across the nation. I come from the 
place of developing the workforce for individuals who support folks with disability. We are 
always looking at understanding what is a mandated reporter who can cross the lines of what 
is abuse. And defining abuse is important. Here we are talking about some very mature lines. 
We need to get the commission going and let them start the work to get things certain.  I 
know it is your job to put certainty in the situation. We are seeing that we need this so people 
understand the parameters. I want to impress upon you the importance of slowing things 
down and make sure we are doing things right. I see you are being pulled to make some 
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things defined now and you need to slow own and do this right. The people have spoken but 
please take no offense.  
 
(1:09:07) Chairman Hogue: We are pulled in two different directions. My question is what 
information or knowledge do we not have today that we will acquire in the interim that 
prevents us from acting now?  
 
Richard Jensen: I think you do a lot of writing on laws that affect the state.   
 
Chairman Hogue: Yes, I am on the Uniform Law Commission. 
 
Richard Jensen: Making sure that it is constitutionally sound. That would be the key.  
 
Senator Anderson: When you talk that we should not worry about this hammer that is 
coming. We had provisions in place and if you listened to Senator Dever earlier, we thought 
that we were doing a pretty good job, but now are being told we are not. I understand when 
you say, let’s just take it to court, but someone has to pay the bill for that. We are defending 
a lawsuit on a board that I am associated with now for two pieces of legislation that we passed 
last time. We are at about $750,000 now and we haven’t even gotten to court yet.  You could 
imagine the cost if we have to go all the way to court. The people of North Dakota have to 
pay the bill.  
 
Richard Jensen: I would say that we would not see that ultimately. Hopefully we get it right 
the first time. Providing the constitutionality. I don’t want to see it go that far. In the end it is 
not one united people if that happens.   I do not know what has pushed the people forward. 
I have not been able to pull back any curtains. There were no big rumors being spread during 
the campaign. I think it is more of recognizing that there is potential danger and we have 
seen this through history. A lot of it is driven by big business.  I am asking for honesty and 
truthfulness.   
 
(1:16:18) Joshua Gallion, State Auditor: See Attachment #6 for testimony in a neutral 
position on the bill.   
 
(1:22:10) Senator Anderson: All of your money gets appropriated by the legislature that you 
spend in your office. Have you ever felt constrained in your activities by the fact that these 
47 senators might not vote for your budget if you did not do what they individually or 
collectively said? 
 
Joshua Gallion: We will do our job down to the best of our ability within the appropriations 
that we are given. We have never felt fear of retribution. 
 
Senator Anderson: I thought that might be your answer. The inference here is that if you 
get the money from someone, you might do just what we say or the chairman says because 
we have control over your budget.   
 
Chairman Hogue: I want to make sure I understand. Your concern is that the state’s Ethics 
Commission gets up and established, it will either overlap or it would potentially preempt your 
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statutory and constitutional authority to investigate state agencies and public officials what 
you regard as ethical rules that are established. Is that your concern? 
 
Joshua Gallion: Somewhat. There is so much is not known on how this will impact state 
government and what they define as ethics may be different than what we define as ethics. 
Is this going to create a scenario where now we have to report our findings to the ethics 
commission? That could negatively impact our ability to work with state government agencies 
and some of the independence we hold important. Again, making sure we have the ability to 
draw those boundaries is important for the independence and the authority of the auditor’s 
office. 
 
(1:25:30) Senator Mathern: See Attachment #7 for amendments proposed to the 
committee. I believe we need to do the prior set of amendments that I already handed out 
but I am offering these in addition to address some of the concerns. Essentially, the first set 
deals with confidentiality. I tried to address 3 issues; source of funds, gifts and bias. Clarifies 
gifts not effective till 2021.  (Gave a summary).  
 
(1:34:00) Senator Anderson: My question is why do you think it will be clearer 2 years down 
the road? I am not sure how it is going to be much clearer 2 years from today.  
 
Senator Mathern: I have heard each of you articulate a point of view that I did not hear 
before. You all add something to this discussion. All of us together can make a better decision 
together. A major piece of this is creating an Ethics Commission and I believe these will be 
people that we generally respect. Maybe people who have experience in being Sampson. 
These will be people that the citizens will see as out of the fray of these tough dilemmas that 
you and I have about these. The Ethics Commission itself adds that value that we can take 
part in. I have an idea of who these people might be. It is up to Governor and the majority 
and minority leaders. I think that process will bring people forward that will help us in the 
dilemma you suggest.  
 
Senator Anderson: I think those 5 people will be no more capable than the ones that are 
sitting here. The difference will be that they will have the authority.  
 
(1:37:15) Chairman Hogue: See Attachment #8 for amendments proposed to the 
committee. These amendments go off the original bill. There were a couple of philosophical 
things that drove my amendments. One is the debate on whether we wait for an interim study 
committee, or do we invite people from outside North Dakota to tell us, or do we try to 
implement something now? For a number of policy reasons, I think we should fully implement 
now and if the Ethics Commission disagrees they have the prerogative to do so. But there is 
value in creating certainty both for public officials and lobbyists affected by this. I share the 
concern of Senator Anderson. You can punt this to an interim committee but they are not 
going to be imbued with any greater knowledge or facts or developments that is going to 
guide them anymore than what we are.  The majority leader of the Senate appointed all of 
us to this committee because he felt we were senior legislators that have wrestled with these 
issues, both in our own campaigns and so there is no deference to holding off and hoping 
some interim committee is going to find a greater solution than what we can achieve while 
we are here hearing testimony and accessing Legislative Council for amendments. The 2nd 
thing is, if the Ethics Commission, when they are established, if they do not agree with us 
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they will have the prerogative to say something different. (Gave an example of a gift.) Both 
the House and Senate bill versions require the Ethics Commission to proceed  with the 
administrative process to be represented by the Attorney General and to require them to get 
approval from our Administrative Rules Committee before they passed any further rules. I 
split that in half. I think they should have to go through the administrative process like any 
other agency to adopt their rules but should be their prerogative if they wish to be represented 
by the Attorney General or not. I think it should be their prerogative if the rules they adopt do 
not comply with the Constitution, this constitutional measure has a measure in it that will 
remedy that. Anybody can walk into court and say they don’t agree with it. It is a highly 
unusual provision in Article XIV that says that you can do that. Typically, what would be 
provided is that either the administrative agency or the party that is being regulated can go 
in and challenge a regulation, but this says that anyone in the state of North Dakota can. I 
am not concerned about the legislature exceeding its authority relative to the commission, or 
the commission not having the authority to push back. I think that is abundantly clear that 
they do have that authority.   
(1:42:30) Walked through the amendments. 
Doesn’t support a study 
Gift Clarity 
Ultimate and True Source Addressed  
Complaints that are determined of no substance and resolved to be confidential 
Criminal Sanctions reduced 
Appropriation changed to $422,000 
 
(1:52:30) Senator Anderson: On Section, Page 1, where you talk about ultimate and true 
source, a person would be construed in state law to mean corporation, individuals etc.   
 
Chairman Hogue: A person would a natural person like you or I or it would be an entity. If 
they are incorporated, either as a LLC or a corporation. (Briefly discussed a couple of 
examples of who would have to disclose the information.) 
 
Senator Mathern: (Explained were he got the appropriation dollar amount from.) The 
amount of persons that would be in their purview is dramatically higher than the Judicial 
Ethics Commission. There you have about 3000 people and here you have about 10,000 to 
20,000 people.  However, I do appreciate that you have brought forward these amendments 
and that you requested the christmas tree version and I would ask if we could have two 
christmas tree versions – one with your amendments and one with mine.  
 
Chairman Hogue: I think that is a good suggestion. We will do that. I do not think that all 
state employees are covered. Legislative employees are covered; which includes everyone 
from Legislative Council and temporary staff during the session. Rank and file state 
employees are not covered. That is my opinion, but if you see something different, I would 
like to know about that.  
 
Senator Dever: I often find that I am the only person in the room that is not being paid to be 
there. Those are working committees. (Gave an example of a Long Term Care Association 
meeting put together to consider long term care rate setting.) There were several meetings 
and we were only provided lunch, but that would be included in this discussion. I think we 
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need to thing about all of those kinds of things.  These are things that we can put in place 
and adjust them going forward as we encounter situations that we fail to contemplate.  
 
Senator Anderson: I would like to think about construing the measure strictly. No meals, no 
food, no nothing, and the same we can do for gifts. I would suggest we think about that. It 
would save the lobbyists a lot of money.  
 
Senator Mathern: Mr. Stites is available any time for questions.  
 
Chairman Hogue: Adjourned the committee discussion on SB 2148. 
 
See Attachments #9 and #10 for additional testimony provided to the committee.  
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Minutes:                                                 Attachments: 1-4 

 
Chairman Hogue: Opened SB 2148 for committee discussion. Reminded the committee that 
two sets of amendments were distributed last time the committee met. I Made a request for 
the Christmas Tree version of Hogue amendments. See Attachment #1 for that copy. 
 
Senator Mathern: See Attachment #2 for amendments proposed (A combination of the two 
prior amendments given to the committee.) 
Moved Amendments #2.  
 
Senator Oban: Seconded.  
 
Senator Mathern:  
 
Senator Dever: I am not sure exactly what we are doing here. You said to remove the 
rulemaking authority?  
 
Senator Mathern: In the first set of the amendments, I offered an amendment that you will 
note on here to be the first page, that eliminated the present rule making authority and 
therefore omitting the Ethics Commission to determine their own rulemaking authority. It was 
the original amendment I offered at our first meeting and the second amendments that are 
on page 2 and 3 of this document. There is nothing new here you have not seen.  
 
Senator Dever: In our first hearing, I asked the question on whether the rules established 
by the ethics commission overruled the rules established by the legislature and council said 
that would be for the courts to decide. I have a real problem with not having any check at all 
on the work of the Ethics Commission. Not by the legislature through the administrative rule 



Senate Ethics Committee  
SB 2148 
02/12/2019 
Page 2  
   

process. When we pass bills into statute the Governor can veto it and the people can refer 
it, and now we have a constitutional set of five constitutional officers that can make any laws 
they want without any check on it. Not even by the people.  
 
(6:30) Senator Mathern: I think you just explained why one might vote “no” on these 
amendments. I think it was important you have this opportunity to address the amendments 
and work through this process in an orderly and deliberate manner. I suspect that after this 
motion is dealt with, we would be looking at other amendments.  
 
Senator Dever: I appreciate that Senator Mathern just suggested that we will be dealing with 
this by disposing of it. I agree.  
 
Chairman Hogue: Any further discussion on adopting 19.0422.02005? 
 
Senator Poolman: I wish we had more time to look at these in comparison. I reluctant to 
vote at this time just because I have not seen everything, or all of our options. 
 
A Roll Call Vote Was Taken:    2 yeas, 4 nays, 1 absent. 
Motion failed. 
 
Chairman Hogue: Going to walk through Hogue amendments in Christmas tree version 
handed out. (Attachment #1 – Hogue amendments applied to original bill.) (12:00) Reminded 
the committee that all amendments proposed, including ones that Senator Unruh had drawn 
up, will be looked at and discussed before the committee will finish up with the bill.  
 
(13:20) Senator Anderson: Just to be sure now, that when you say the person in regard to 
gift giving, that is probably means any corporation, LLC, or any person under the law. 
 
Chairman Hogue: Anybody who has making the contribution. 
 
Senator Anderson: But it is not an individual? 
 
Chairman Hogue: No, it is an individual or any entity. 
 
Senator Anderson: My second question directly related to that. Legally, how do we 
determine what the burden of proof is for “knowingly contributed”? 
 
Chairman Hogue: “Knowingly” means that you have specific knowledge. That what you are 
doing is making a contribution for the purposes of influencing a statewide election or an 
election for the legislative assembly. (Gave an example.)  
 
Senator Anderson: if I give money to a political action committee, I don’t know specifically 
where they are going to spend that money. I didn’t knowingly contribute that money because 
they were going to support a specific campaign. So I didn’t knowingly support. 
 
Chairman Hogue: Correct. So the key there would be to give it to me directly.   
 
Senator Dever: Would this apply to supporter opposition to a measure?  
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Chairman Hogue: Yes, it is a statewide election. The Article XIV, mentioned statewide ballot 
measure, but they are statewide elections.  
 
Senator Oban: Can I have clarification on Senator Anderson’s point. Currently, if you give 
over $200 to a PAC, is that reportable right now? 
 
Chairman Hogue: Yes.  
 
Senator Oban: so, this changes nothing in regard to that question. 
 
Chairman Hogue: Correct. Many of the provisions that are in Article XIV are already in 
existing law. Including the contributions. They adjusted for inflation. (Returned to walking 
through amendments.) 
(17:00) page 2 of Christmas tree version 
(18:00) page 11 to page 15 
(19:00) page 15 – overstrike section 16 of the bill (Attorney General issue)  
 
(21:09) Senator Dever: I understand intent. I am wondering if the effect of overstriking this 
removes it as it applies to other agencies.  
 
Chairman Hogue: I do not think so. (Claire Ness of LC indicated No.)  
(21:45) Page 17 of amendment (reviewing Ethics Commission rules)  

Page 21 – Inserted for clarity of what is not a gift and added the definition of a lobbyist.  
Page 24 – Appeals on line 28 (Commission has to be in Bismarck but the appeal could 
be venue in the county where they reside.) 
Page 25 – Lines 7-9 increased what is considered confidential. (not time of filing of 
complaint) 

- Lines 23-25 attorney general to act as lawyer (added unless they object) 
- Section 22 – study removed 

Page 26 - Appropriation of $422,000 - 1.5 FTEs 
 
(30:55) Senator Mathern: I would like to comment on your amendments. I think these are 
very workable amendments in the context we are in. That context includes the fact that any 
citizen can question anything we have done. Some citizens might. I also think between now 
and the next legislative session the Ethics Commission will be in place. They might weigh in. 
One of your amendments might need some touch up. That is the study. I wish there was a 
study. If there is not a formal process of a study, I think people will informally study it anyway. 
Next session it might be addressed. We are dealing with legislation now and not a 
constitutional measure.  I do have a concern on the ultimate and true source of funds in terms 
of when someone is providing that contribution and I believe there should be a further 
amendment in 16.1.   
See Attachment #3 for additional amendment for section 16.1 to add to Chairman Hogue 
amendments.  I think Senator Hogue take a very pragmatic approach to the question of 
alternate and true source of funds. If his amendments are adopted, that we include in the 
other section of law that deals with political committees that organize and register according 
to the federal law, that make independent expenditures. It is to carry that concept of ultimate 
and true source of funds to the other activity; which has become very active in North Dakota. 
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So there would be a way of some way accounting for those contributors in these political 
committees that are organized. I think these are amendments that we can work with and I 
look forward to Vice Chair Unruh’s amendments. 
 
(35:55) Claire Ness, Legislative Council:  Testified in neutral capacity. Under Senator 
Mathern’s amendment, there is a section 16.1-08.1-03.7 that is currently in the Century Code. 
That provision requires certain political committees that file reports under federal law to also 
provide a copy of that federal report to the Secretary of State. The amendment would also 
require those political committees to supplement the information in that report with 
information on the ultimate and true source of funds for contributors that contribute more than 
$200 adjusted for inflation according to the language in Article XIV used to make an 
independent expenditure or disbursement. They would have to prepare on a different format 
a supplement to that federal report that they share with the Secretary of State.  
 
(37:42) Senator Anderson: Is the Ethics Commissioner who is responsible for publishing 
the updates of the $200 adjusted for inflation?  
 
Claire Ness: That is not specified in bill. 
 
Senator Anderson: Under Subsection 4, we talk about the sub-contributor now too. What is 
that? 
 
Claire Ness: That is not defined in that chapter. It is used in other places. There are some 
sections in that chapter that require sub-contributor information to be provided. Generally 
speaking, I believe that has been interpreted as people whose combined contributions are 
included in one bundle contribution.  
 
Senator Anderson: In regard to the true source of funds, that is going to just be the person 
under the law – whatever group, and we are not going to get to the sub-contributor. The 
question is whether we want to know who the sub-contributor is if a large contribution comes 
in and it is made up of various people’s money who may or may not have known that they 
gave it for that specific purpose.  
 
Claire Ness: That would be a policy decision and that would turn largely on the definition of 
true and ultimate source. 
 
Chairman Hogue: (Example) – amount over $200 for the year and then have to disclose? 
 
Claire Ness: That is in a different definition. The definition of a contributor is someone who, 
in the aggregate, would provide more than the threshold amount of contributions. A sub-
contributor would (it depends of course on the definition of ultimate and true source of funds); 
but what you could considerate it as is if you have multiple people who provide you $210 in 
contributions and those are bundled together into say a couple of thousand dollars – the 
contribution of a couple thousand dollars is made; then depending on the definition you may 
have to identify the individuals who provided over $200 to make up that total contribution. 
 
Senator Anderson: To be more specific. This has nothing to do with what I give to a 
particular senator, but what I am trying to get at is if the Association of Telephone 
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Cooperative, for example, is an association of a whole bunch of telephone cooperatives who 
each put money into their association who then comes to lobby, and the question is if we 
need to know those individual associations that gave money to the larger association or not? 
 
Claire Ness: It is a policy decision if you want to dig into that level of contributors. The way 
that you make that determination will play into how you define the ultimate and true source 
of funds. It is something for committee to determine. 
 
Senator Anderson: that is what I asked of everyone who came here and testified and I still 
am waiting to hear the answer of what they meant by that.  
 
Senator Poolman: In Senator Mathern’s amendment that ultimate and true source of funds 
listed by contributor and sub-contributor – he is saying, yes, we are going to put everyone 
who donated to this organization on the list and they are all going to be reported, right?  
 
Claire Ness: For this particular subsection that is correct.  
 
Senator Poolman: So, this would pertain to any sort of organization? Is it just restricted only 
to PACs? So they have to be a registered PAC in order for it to kick in? 
 
Claire Ness: A political committee is a defined term in Chapter 16.108.1. If they organize 
and register under federal law and make an independent expenditure or a disbursement that 
meets that threshold amount. That is when this requirement to disclose the sub-contributor 
would kick in under this subsection. It is a limited subset of a political committee.  
 
Chairman Hogue: See Attachment #4 for Senator Unruh’s amendment.  
 
(44:50) Claire Ness: Walked through Senator Unruh’s amendments (Attachment #4) 
Compares the amendment to Senator Hogue’s amendment. It is very similar with a few 
changes.  
 
(50:40) Senator Dever: I am confused about where the rules of the Ethics Commission fits. 
Are they amendments to Century Code, or are they considered to be administrative rules? 
Are they subject to any kind of modification but the legislature?  
 
Claire Ness: Those are good questions because there really isn’t solid case law that we 
have found on that. Our position is that, no, they would not be amendments to the Century 
Code under Article XIV of the Constitution. Only you have the authority to pass legislation, 
which is what is codified in the Century Code. They are not administrative rules because 
administrative rules are those that are passed by administrative agencies which are part of 
the executive branch. Instead we have this direct constitutional authority for an entity that 
does not reside in the legislative, judicial, or executive branches of government. They are 
kind of their own entity, and their rules are distinct from what we currently have as statues or 
rules.  
 
Senator Dever: But they have the force of law?  
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Claire Ness: That would be a commonly understood interpretation, but again we don’t have 
case law on that.  
 
Senator Dever: On the first page of Senator Unruh’s amendment, I saw that the Secretary 
of State “shall” impose a fine of $5000. It does not say may impose and does not say “up to” 
$5000. So, there is no flexibility on that. 
 
Claire Ness: If it says “shall” and doesn’t have the language saying “up to”, that is correct. 
 
Senator Dever: And then, is that as determined by the Ethics Commission or by the 
Secretary of State? 
 
Claire Ness: That is correct. The Secretary of State would have authority to determine a 
violation. Also, if the Ethics Commission adopts a rule under Article XIV, potentially they could 
investigate and have an investigative finding that that there is a violation of that provision 
because it relates to Article XIV. 
 
Chairman Hogue: Do you know what Senator Unruh’s intent is? Why she has the Secretary 
of State imposing the fine as opposed to the Ethics Commission? 
 
Claire Ness: I cannot speak to the policy, but I believe, based on the reading of it, that it is 
because it is in Chapter 16.108.1; which is a chapter that the Secretary of State currently 
administers.  
 
Senator Mathern: As you finalized your comments, you noted it would increase the 
appropriation – is this set of amendments considered in addition to Chairman Hogue’s 
amendments?  
 
Claire Ness: I misspoke. It decreases the appropriation from the original bill. 
 
Senator Anderson: It seems to me that on your proposed amendments, on Page 2, Sub 
section 2, you have exactly the same language about the Secretary of State imposing the 
fine.  
 
Chairman Hogue: That is bad policy.   
 
(55:55) Senator Oban: With regard to that, in the Article, doesn’t it actually specifically say 
that the legislative assembly shall appropriate civil and criminal sanctions for violations of 
knowingly using a campaign contribution for personal use? 
 
Chairman Hogue: It does, but what I was alluding to when I said bad policy is this idea that 
the Secretary “shall” impose $5000 and it can’t be up to $5000. (Gave an example of where 
a small infraction where it would seem excessive to impose a $5000 fine.) I am glad Senator 
Anderson caught that, and if that scenario plays out I would not want to be fined $5000.  If 
these amendments are adopted, then I would put “up to”.  
 
Senator Dever: It says whichever is higher. 
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Chairman Hogue: Under its current draft. 
 
(58:00) Senator Anderson: As I was reading through your amendments, that same 
language was used throughout, so we would need to change that in several places.  (Clarified 
that it was Page 26, Line 11 that was one instance that “shall” needed to be changed.) 
 
Chairman Hogue: The policy behind “up to” – if you want it to be a mandatory minimum the 
“shall” should be in there, but for these types of violations, I think that whoever is imposing 
the fine should have the discretion to adjust that.   
 
Senator Poolman: Just to clarify, especially toward the end of the Unruh amendments, she 
basically says that the Ethics Commission will set up all of the rules, so they determine all of 
that. Is that an accurate assessment of the last part? 
 
Claire Ness: That is correct. 
 
Chairman Hogue: It appeared to me that Senator Unruh’s amendments would say, no, they 
don’t have to go through Administrative Agencies Practices Act to make their rules. What 
they would do is they would make their rules, announce their rules, and tell us how they made 
their rules after they were adopted. Is that true? 
 
Claire Ness: That is mostly true. She does retain several provisions requiring them to go 
through the public notice and hearing process and some of those. The provisions that were 
removed were those that required either the Attorney General review or the Administrative 
Rules Committee review and the possibility of voiding those rules. So, taking out the 
legislative or executive ability to influence those rules or to oversee them. 
 
Senator Anderson: On Page 7 of Unruh’s suggested rules, under 54.66.10, it reads – a 
person who expends an amount greater than $200 adjusted for inflation to lobby or influence 
state government or than to influence the statewide election or election for the legislative 
assembly; can you tell me why that exclusion is in there? 
 
Claire Ness: That is because those parts that are excluded are covered back in Chapter 
16.108.1. If you look at the new section to 16.108.1 at the very beginning of her amendments, 
and Section 3 of her amendments, both of those cover that reporting requirement that is 
excluded from the provision that you just mentioned.  
 
Senator Mathern: In these amendments, there are directions given to the Ethics 
Commission – take an example of page 5, in light of the fact that the Ethics Commission is 
established by Article XIV of the Constitution, are there constitutional questions raised by 
directing them to do something by the legislature? Is that really a constitutionally acceptable 
act or does it raise the questions that it is unconstitutional? 
 
(1:03:55) Claire Ness: There are a couple of ways to analyze that with regard to these 
amendments, especially that provision you just sited. The first is that language in that 
provision is stemming from Article XIV itself. Article XIV really imposes those particular 
requirements and then reiterates them for purposes of that chapter. The second way to think 
about that is that there is that provision in Article XIV, Section 4 that says that the Legislative 
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Assembly can enact laws to facilitate that article. There would be an argument that perhaps 
this is facilitating that argument, but again, those particular ones are taken from the 
obligations on the Ethics Commission from the article of the Constitution. The larger point is 
that, yes, however there are unanswered questions about the interplay between the 
Legislative Assembly’s authority and the Ethic Commission’s authority.  
 
Senator Anderson: In Section 4 of Article XIV, it says that this is self-executing, which I wish 
were true. (Lists several references to where the Legislative Assembly is mentioned in Article 
XIV.) So, obviously the article says the legislative assembly needs to do those things, and I 
think most of us are feeling like we should do that this session rather than waiting two years 
when we only have one shot at it. 
 
Chairman Hogue: Any further question for Claire? 
 
Senator Dever: We know when the legislative session meets, we know when the laws take 
effect – the rulemaking process for the commission is likely to be taking place throughout the 
next two years. Statewide officials will begin announcing intentions to run for office, and they 
will be raising money. They will be doing all the things that campaigns do. When do the rules 
take effect, and if we file a report that shows activity that goes back to the first of the year 
that by some subsequent rule is illegal, then how do we know?  
 
Claire Ness: Laws and rules cannot retroactively make activity illegal. If you conduct an 
activity in January and in June a law or rule were passed that said that activity was illegal, it 
cannot retroactively apply. That would be a concern under the due process clause in the 
federal Constitution. 
 
Senator Dever: If it is reported in the year end or the general report, the timing of the activity 
is critical. Then do the rules become effective immediately when they vote in the commission 
to say what the rule is? 
 
Claire Ness:  That is going to depend on either the rules the Ethics Commission sets for 
itself. The effective date of the rule will depend on the rules that the Ethics Commission sets 
or the legislation that you pass – if the Ethics Commission ends up following legislation. So I 
don’t have an answer regarding the effective date. Reporting requirements however, they 
can look back.  
 
Senator Dever: So then the effective date of the rule might be when they make their report 
to the Administrative Rules Committee? 
 
Claire Ness: That is a policy decision that you could include in the bill.  
 
Senator Mathern: In terms of the appropriation, I know there is no noting of an FTE – the 
original bill had salaries and expenses spelled out that were related to positions, operating 
expenses, etc. This does not have that. I think the reality of the work is closer to this dollar 
amount, but I am wondering if you are aware of a problem with funding the provisions if we 
don’t list FTE’s? What does that mean when no FTE’s are in the amendment? 
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Claire Ness: If there will be FTE’s working for the commission, you would want FTE’s spelled 
out in the bill, and give the commission the authority to hire.  
 
(1:11:00) Chairman Hogue: We have a number of opportunities here with amendments. 
What are the committee’s wishes?  
 
Senator Anderson: I think one of the first things we need to solve is if we want the sub- 
contributor or just the contributor. When I read your amendment, I think it says the person 
who contributes and that does not include the sub-contributor. Senator Mathern’s and 
Senator Unruh’s includes the sub-contributor. Once we resolve that it will be easier to move 
forward. 
 
Senator Mathern: I think that is a positive point. I believe we should address the issue of 
sub-contributors. It is one of the reasons Article XIV came about. There was this interest on 
the part of the citizens wanting more information. My amendment takes the concept that the 
Hogue amendments have in terms of the threshold of the $200, but it identifies a sub- 
contributor. I would encourage that we take that amendment and put it on the Hogue 
amendments.  There are certainly others from Senator Unruh that maybe have merit that we 
should include.  
 
Senator Anderson: (Gave an examples of contributors and sub-contributors.) Do we need 
to know those sub-contributors or not? Those are specific answers that we need to decide.  
 
Chairman Hogue: I thought about that and I think my answer is that we do not need that. If 
you have an association that the money came from – I do not think we need the sub- 
contributors. If I know the objective of the organization, I think that is enough. The practical 
side is – how would you compel that? I just don’t know how you would do it. 
 
Senator Oban: I do not thing that you could make an educated decision about this specific 
amendment of Senator Mathern’s unless you pull of the definitions in this section of code for 
what a political committee is, what a political purpose is etc. I think every member needs to 
look at those in order to make a decision. The crux of this is not the situations that are being 
described right now. It is if you have a measure and you have a group that has decided to be 
a spokesperson for or against it, and that group accepts a bunch of contributions from a 
bunch of people that are never disclosed and then that group reports that they have spent 
$500,000 to support or defeat a measure – that is what this is getting to. If you think that is 
ok, then that is on you, but if you think that should be disclosed – that is what this would do. 
Until you look at those definitions that are already provided, I do not think we are making an 
educated decision on this. 
 
Senator Mathern: I believe that is true and I believe it is the intent of the supporters of Article 
XIV.  To actually know the sub-contributors. I think it is a pretty crucial amendment. The 
citizens might want it further than this amendment suggests.   
 
(1:19:04) Senator Poolman: I like the Unruh amendments because it talks about the sub- 
contributor. I would agree that the citizens intent was to get to every single person who has 
put any money into these organizations. They want to see that. I think we keep talking about 
what the intent of the proponents of the measure were, and I get very nervous about us trying 
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to negotiate and interpret what intent was because I think that any group from here on out is 
going to say they need to get it into the Constitution and then they get to negotiate as to what 
it means. The Unruh amendments puts exactly the language from the article into the rules. 
The Ethics Commission is on their own and they can make all of the rules.  I appreciate that 
part of her amendments that it clearly takes exactly what the article stated and it puts the 
authority to the Ethics Commission. With all of my frustration with this from the very 
beginning, I think that gets to the heart of the matter.  
 
Senator Dever: I appreciate Senator Poolman expressing her piece and I would like to share 
mine.  Historically, the people that ever checked any of those contribution reports were called 
opponents. Now all of the sudden, there is a large interest in it. I think it was the pre-general 
contribution report on North Dakotans for Public Integrity that I printed about 40 pages, and 
it was interesting the know that individuals had an interest in the ethics of North Dakota. I 
found it very confusing, and I guess that one of the concerns that I have is that it was so 
much information that most people will not bother to go through it. It was confusing, because 
in addition to that report, if an organization made contributions to them, then they had a report 
also that had all of that information.   
 
Senator Poolman: Please don’t misinterpret my comments, that I think this is practical. Or 
that the reporting requirements would be practical under the way that it is written in the 
Constitution. It says what it says. Let the courts and the commission decide what it says.  
 
Senator Dever: Or at some point to exhaust the storage capacity of the computer system. 
 
Senator Mathern: You all highlight the rational for the study commission. Each of these 
questions were confusing to address and that was the rational for the interim study.  However, 
we have made some progress. I believe we would have had 3 sets of amendments here, but 
now we have 2. I want everyone to know that part of that is pretty pragmatic on my part as 
far as who is on this committee. If there are any provision of the original amendments that I 
offered that still make sense, I hope we adopt them either on the Hogue or Unruh 
amendments. It is important for us to realize that it is a big deal here in terms of the money. 
Whether we fund or under fund it is a big deal. I don’t think any final action today would mean 
it is the final bill.  
 
Chairman Hogue: Senator Poolman I would respectfully disagree with your preference of 
Senator Unruh ‘s amendments. The fundamental problem I have with hers is that, when I 
come at it as a lawyer, I have been under ethical rules for 30 years and it does not matter 
where the line is drawn as long as I know where the line is. I come at it with certainty, and I 
want it as soon as possible. If there is a change down the road that is fine, but I should like 
to know. The question of just having the Ethics Commission adopt all the rules; I think that is 
fine except for the next 2 years we ought to know what the rules are. Everyone can adhere 
to the rules if they know what they are. I don’t have any heartburn over the legislature 
deciding what the rules are until the Ethics Commission make rules. Frankly, they can do 
that. But, not knowing who is going to be on this commission and what their level of expertise 
is – I contend the experts are in this room.  We need certainty and I cannot abide putting it 
off for 2 years. I think we should move forward if we can, because of the appropriation 
process. 
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Senator Mathern: Would you care to address the sub-contributor issue? As an amendment 
I would offer to be in addition to your amendments.  
 
Chairman Hogue: I think that would be proper as neither I or Senator Unruh’s amendments 
addresses this particular reporting requirement.   
 
Senator Mathern: Moved to add .02010 to .02009 version of the bill (Hogue 
amendments). 
 
Senator Oban: Seconded.  
 
Senator Mathern:  I think we are in some way tainted in North Dakota by what is going on 
outside of North Dakota. I think this is just an attempt to make sure we have some sort of 
transparency and reporting of who is putting money into those accounts. These political 
committees have to keep track of that and then report it. 
 
Chairman Hogue: I have a slight concern that Senator Oban shared – that do we know what 
we are doing here. I know a little bit of what we are doing. I know the committees that I 
interact with. This does not apply to them because they are not federal committees. I don’t 
know an example of a federal committee.  
 
Senator Oban: The Secretary of State’s office is here. They might be able to give us an idea. 
 
(1:29:55) Jim Silrum, Deputy Secretary of State: You are asking about what are the federal 
committees? Or an example of a federally registered committee?  
 
Senator Oban: Do you have a copy of the amendment so you can read it? 
 
Senator Dever: Wouldn’t that be the state parties and congressional candidates? 
 
Jim Silrum: No, that would not be true. There are political action committees that are 
definitely registered with the federal election commission. Under current law, they just submit 
those portions of their report to our office. They also submit to the FEC, that shows North 
Dakota activity. Whether that be contributions or expenditures made. As I would read this, 
the question would be if they would have to show the name of any individual who gave a 
portion of that contribution to the overall contribution. As Claire Ness stated previously, 
whether or not that is all of the contributors who ever gave to that PAC or not, or just those 
who gave a check that they specifically wanted to go to a certain measure or particular cause. 
That would then be considered a sub-contributor. Or, if it is established by policy where it is 
all of the member of that association. That would be something for the legislature or the 
Ethics Commission to decide. 
 
Senator Dever: We just had a big Senate race that took in a lot of money from across the 
country, and a lot of that money sits in an account somewhere. If it is used in support of 
candidates or a party in the next election, then this would require that each of those 
contributors be listed?  
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Jim Silrum: I don’t know if I can answer, because I don’t believe that it is clarified in here.  
 
Senator Mathern: On this measure, there is some clarification. Tell me what portion is 
unclear? 
 
Jim Silrum: It depends on how it is interpreted. Where it says in Subsection 4, “collected or 
used to make the independent expenditure or disbursement including”, it would have to be 
determined if I am a member of a PAC and it contributes to a candidate or measure etc. that 
I specifically say I want to contribute to, if that is the case, then all of the contributors need to 
be listed.  If not, then it has to be determined whether it is just those that say they want a 
portion of their contribution to go to a specific area. I am not sure how I would understand 
that. I would have to turn to our legal counsel to determine the understanding of that.  
 
Chairman Hogue: Asked for further discussion on the motion.  
 
Senator Anderson: Clarifies the motion. I think we have enough problems to solve with 
working out the details of Article XIV and we ought not to get into this federal PAC business.  
 
A Roll Call Vote Was Taken: 2 yeas, 4 nays, 1 absent. 
 
Motion failed. 
 
Senator Anderson: Do sense that you want to get this out of committee today rather than 
have another meeting? 
 
Chairman Hogue: This has a long way to go. We could have another meeting if we thought 
that there was a lot of heavy lifting to do on either version. My thought is on my amendment 
that I would like to take out the “shall impose” and get it “up to” for the decision maker to have 
that discretion. I think the smart people in appropriations can handle the FTE issue.  
 
(1:37:50) Senator Poolman: Moved amendments 19.0422.02008 (Unruh amendments). 
 
Senator Oban: Seconded for purposes of discussion. 
 
Senator Poolman: Asked for any committee discussion. 
 
Senator Anderson: I agree with Senator Poolman on measure 1 and getting to the true and 
direct source of funds, however, I think the language that we have and the solution is 
impractical. I don’t think we are going to get there. I will oppose the Unruh amendment for 
that reason.  
 
Senator Dever: I kind of like the language that you put in including the gift. I would like to 
see that included in whatever bill we put forward. If this is one at the exclusion of the other, 
then that is not included. For that reason, I will not support the motion. 
 
A Roll Call Vote Was Taken: 1 yea, 5 nays, 1 absent.  
 
Motion failed. 
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Senator Anderson: Would you like to proceed with your amendments and make the 
corrections later? 
 
Chairman Hogue: I think what I would like is for the committee to direct that wherever there 
is a “shall impose” that we change it to an “up to” so that the decision maker has that 
discretion. I don’t know where the committee is at on the FTE’s. I know that is something that 
will garner the attention of the appropriations committee.  
 
Senator Oban: I would rather leave that to the appropriations committee to adjust. I think 
those changes can appropriately be made at the next step in this process.  
 
Senator Dever: Regarding the definition of a gift, which begins on Page 21 of the 
amendments, where it says gift does not mean; I would like to add a small amendment. I 
think there should be some dollar amount included in the definition.  (Gave an example as to 
why.) Motion: To make a couple of changes to Hogue amendment - Page 22 Line 4 after 
notice add “for” meals or related items with a value less than $30. I am thinking $30 because 
it is in Century Code it is at $60. I do not believe that anyone could argue that raises an 
ethical concern.   
 
Chairman Hogue: That would have to be a section F because that is another way to say 
something is not a gift. Is that your intent? 
 
Senator Dever: That is true and I also said last time that often times I am the only one in the 
room that is not being paid to be there. I know that is true of a lot of other people. I don’t think 
that getting a free lunch as part of an event that I attend is a problem, but if my attendance 
at one of those puts me under an ethical cloud, then I am going to have to quit doing that. I 
would say that a lot of legislators do the same thing.  
 
Chairman Hogue: The measure doesn’t talk about dollars. It just defines gifts in terms of 
“doesn’t raise ethical concerns”, but the more I think about it, I like your amendment because 
it provides that certainty.  
 
Senator Mathern: I hope we don’t put that dollar amount in there. I think this is an 
evolutionary process we are in. I with the Ethics Commission would struggle with that. I wish 
we would until the next session. When you set that amount, you are also acknowledging g a 
situation where there are people who don’t have $30 and they still want to meet with us. It 
raises that issue about if it is really appropriate? I wish other people were involved in that 
decision. I understand the need for certainty but I think the amendments here that Senator 
Hogue has come up with are such that it lets us struggle with that yet, and gets the Ethics 
Commission in place so the ownership is not just on us. It is on who the people said should 
be establishing rules. That is what the measure calls for. That those people help us make 
those decisions. 
 
Senator Poolman: I think it says very clearly in the Constitution now that “gift” does not mean 
any purely informational material, campaign contribution, or in order to advance opportunities 
for North Dakota residents to meet with public officials in educational and social settings 
inside the state. Any item, service, or thing of value given under conditions that do not raise 
ethical concerns as determined by rules adopted by the Ethics Commission. It very 
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specifically says that they are the ones who should be deciding what a gift is. I think we 
should get their money appropriated as soon as possible, and get the Ethics Commission 
appointed and they can provide the certainty. It very clearly states in the Constitution that we 
don’t have the authority to do that. There are plenty of things that I wish it didn’t say, but I 
think it says that. If the voters wanted it this way, then I think we have to stick to what the 
voters wanted.  
 
Senator Oban: I am with Senator Poolman on that one. I don’t like the arbitrary choosing 25 
people or more either. Those things are best left up to the Ethics Commission.   
 
Senator Mathern: Seconded for purpose of discussion. 
 
Chairman Hogue: Clarified the motion.  
 
A Roll Call Vote Was Taken: 3 yeas, 3 nays, 1 absent. 
 
Motion failed. 
 
Chairman Hogue: What about giving the fine imposer the right to exercise discretion? We 
should have a formal sense of where the committee is on that? 
 
Senator Anderson: Can we meet tomorrow after we get it fixed. That would satisfy Senator 
Oban’s concern.  
 
Chairman Hogue: We should act on one of these amendments with some guidance to get 
further amendments.  
 
(1:49:30) Senator Anderson: Moved to amend with 19.0422.02009, and take out “shall” 
in regard to fines and make it an optional penalty “up to” that amount. It is at least two 
places and maybe more.  
 
Chairman Hogue: That is on page 2, line 4 of the 2009 version and it is also on page 26, 
line 11.   
 
Senator Oban: If we are doing that I would also ask for the committee’s consideration to 
remove, on page 22, D and E as well.  
 
Chairman Hogue: That is a separate motion. Let’s deal with that separately. Let’s deal with 
the motion that the fines should be discretionary.  
 
Senator Poolman: That it should be up to $5000.  
 
Senator Dever: Do I understand correctly that it is to adopt the full amendment with those 
changes. I am good with that.  
 
Senator Mathern: I would rather we did not do that with regard to fines.  To only have it “up 
to” when we don’t know the commissioners – it could be a meaningless fine. I understand 
the process we are in here. I don’t have any problem with proceeding to get consensus. 
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Chairman Hogue: Why don’t we vote on that and we will take up Oban’s separate suggested 
amendment. We will vote to move 2009 with the idea that the fines will be discretionary and 
not mandatory.  
 
Senator Oban: Seconded. 
 
A Roll Call Vote Was Taken: 5 yeas, 1 nay, 1 absent. 
 
Motion carried. 
 
Chairman Hogue: Are there further motions? 
 
(1:53:50) Senator Oban: Moved to further amend by removing sections D and E on the 
top of Page 22. 
 
Senator Mathern: Seconded. 
 
Chairman Hogue: Clarified the amendment. Asked for any further discussion. 
 
Senator Dever: Throughout this session, I think that there are many organizations that would 
be conducting social events, except, they don’t know what the rules. The proponents of this 
at our first hearing said that they recognize that the social events are important because 
those organizations bring their members from across the state to meet with legislators. I think 
this is well in keeping with that intent. 
 
A Roll Call Vote Was Taken: 4 yeas, 2 nays, 1 absent. 
 
Motion carried. 
 
Chairman Hogue: Asked the committees if they would like to get the bill out of committee 
today or hold onto it another day. 
 
Senator Poolman: I thought that was the point of going through all of these amendments 
today. Since we did all of this without Senator Unruh here. I think we better move it out. 
 
Chairman Hogue: If any committee member wants to hold this over, we will do so. 
 
Senator Dever: I would prefer to do that because we have talked about the amendments to 
the bill but we have not had any conversation about anything else that is in the bill today. 
That would be my preference. I would accede to the wisdom of the rest of the committee. 
 
Senator Mathern: we have a bill before us that I think reflects a clear advance notice of the 
amendments by Senator Hogue. It represents clear votes regarding the issues of the dollar 
amounts for meals, regarding the issues of the amount of meals and those items that Senator 
Oban brought forward, and I think we ought to move the bill to the appropriations committee.  
 
Senator Poolman: Moved a Do Pass As Amended and Re-Refer to Appropriations. 
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Senator Mathern: Seconded. 
 
A Roll Call Vote Was Taken: 6 yeas, 0 nays, 1 absent. 
 
Motion Carried. 
 
Chairman Hogue: Will carry the bill.  
 
 
 



19.0422.02005 
Title. 

Prepared by the Legislative Council staff for 
Senator Mathern 

February 11, 2019 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2148 

Page 1, line 3, remove "to amend and" 

Page 1, remove lines 4 through 7 

Page 1, line 8, replace "rulemaking procedures and requirements for the North Dakota ethics 
commission" with "to provide a statement of legislative intent" 

Page 1, line 9, remove ''and" 

Page 1, line 9, after "appropriation" insert "; and to declare an emergency" 

Page 1, remove lines 11 through 24 

Page 2, remove lines 1 through 30 

Page 3, remove lines 1 through 30 

Page 4, remove lines 1 through 30 

Page 5, remove lines 1 through 29 

Page 6, remove lines 1 through 31 

Page 7, remove lines 1 through 31' 

Page 8, remove lines 1 through 31 

Page 9, remove lines 1 through 31 

Page 10, remove lines 1 through 30 

Page 11, remove lines 1 through 31 

Page 12, remove lines 1 through 31 

Page 13, remove lines 1 through 31 

Page 14, remove lines 1 through 30 

Page 15, remove lines 1 through 29 

Page 16, remove lines 1 through 31 

Page 17, remove lines 1 through 31 

Page 18, remove lines 1 through 31 

Page 19, remove lines 1 through 31 

Page 20, removes lines 1 through 11 

Page 20, line 15, after ".L" insert "For purposes of this chapter, unless the context otherwise 
requires: 
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Page 20, line 18, replace "2." with "b." 

Page 20, line 20, replace "3." with "c." 

Page 20, line 23, replace "4." with "d." 

Page 20, remove lines 25 through 31 

Page 21, remove lines 1 through 12 

Page 21, line 13, replace "8." with "e." 

Page 21, after line 14, insert: 

"2. For purposes of article XIV of the Constitution of North Dakota, "lobbyist": 

a. Means a person who, directly or indirectly: 

ill Attempts to secure the passage, amendment. or defeat of any 
legislation by the legislative assembly: 

@ Attempts to secure the approval or veto of any legislation by the 
governor: 

.@l Attempts to influence decisions regarding legislative matters 
made by the legislative management or a legislative committee: 
or 

ffi Attempts to influence decisions regarding official matters made 
by a public official in the executive branch of state government. 

b. Does not mean: 

ill A private citizen appearing on the citizen's own behalf: or 

@ A public official or an employee, officer, board member, 
volunteer, or agent of the state or its political subdivisions acting 
in the individual's official capacity." 

Page 23, line 17, replace "until" with "unless" 

Page 23, line 18, replace "issues its findings regarding the relevant complaint" with "has 
determined the accused individual violated article XIV of the Constitution of North 
Dakota, this chapter. or another law or rule regarding government ethics" 

Page 23, line 25, after "2." insert "If a complaint is informally resolved under section 54-66-06, 
the following information is a confidential record as defined in section 44-04-17 .1, 
except the information may be disclosed as required by law: 

3. " 

a. Information revealing the contents of the complaint: 

b. Information that reasonably may be used to identify the accused 
individual or complainant: 

c. Information relating to or created as part of the process leading to the 
informal resolution: and 

d. Information revealing the informal resolution. 
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Page 24, after line 11, insert: 

"54-66-14. Personal use of contributions prohibited - Penalty. 

The ethics commission shall impose a fine of up to ten thousand dollars upon 
any person that violates section 16.1-08.1-04.1. The ethics commission may impose a 
fine of up to fifty thousand dollars per violation upon any person who violates section 
16.1-08.1-04.1 more than once in a twelve-month period. Fines imposed under this 
section are in addition to any fines imposed under section 16.1-08.1-07 for a violation 
of section 16.1-08.1-04.1. 

SECTION 2. LEGISLATIVE INTENT STATEMENT - CONSTITUTIONAL 
EFFECTIVE DATES - PENALTIES. 

1. Subsection 2 of section 1 of article XIV of the Constitution of North Dakota 
requires the legislative assembly to implement and enforce the subsection 
by enacting laws by January 5, 2022, which will require disclosure of funds 
spent for identified purposes and vest an entity with authority to administer 
the disclosure requirements. The subsection does not take effect or 
impose disclosure requirements or other obligations until the legislation is 
enacted. Penalties may not be imposed under subsection 2 of section 1 of 
article XIV until the legislative assembly enacts laws to implement and 
enforce the subsection. However, the requirements and penalties under 
chapters 16.1-08.1 and 54-05.1 remain in effect. 

2. Subsection 1 of section 2 of article XIV of the Constitution of North Dakota 
declares the prohibition on certain gifts under the subsection is not 
effective until January 5, 2021. The subsection requires the ethics 
committee to adopt rules providing additional guidance regarding the 
prohibition and requires the legislative assembly to provide penalties for 
violations of the prohibition. Penalties may not be imposed under 
subsection 1 of section 2 of article XIV until the legislative assembly enacts 
laws establishing the penalties for violations of the subsection. 

3. Subsection 5 of section 2 of article XIV of the Constitution of North Dakota 
declares the requirement for certain executive branch officials, and 
employees to avoid the appearance of bias and be disqualified from 
quasi-judicial proceedings is not effective until January 5, 2022. The 
subsection requires the ethics commission and legislative assembly to 
enforce the subsection by adopting rules and enacting laws. Penalties may 
not be imposed under subsection 5 of section 2 of article XIV until the 
legislative assembly enacts laws establishing the penalties for violations of 
the subsection." 

Page 24, line 21, replace "biennium" with "period" 

Page 24, line 21, replace "July 1, 2019," with "with the effective date of this Act" 

Page 24, after line 27, insert: 

"SECTION 5. EMERGENCY. Section 2 through 4 of this Act and North Dakota 
Century Code sections 54-66-11, 54-66-12, and 54-66-14, as created by section 1 of 
this Act, are declared to be emergency measures." 

Renumber accordingly 

Page No. 3 19.0422.02005 



19.0422.02010 
Title. 

Prepared by the Legislative Council staff for 
Senator Mathern 

February 11, 2019 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2148 

Page 1, line 4, after "sections" insert "16.1-08.1-03.7," 

Page 1, line 7, after "to" insert "reports of contributions and" 

Page 1, after line 10, insert: 

"SECTION 1. AMENDMENT. Section 16.1-08.1-03.7 of the North Dakota Century 
Code is amended and reenacted as follows: 

16.1-08.1-03. 7. Political committees that organize and register according to 
federal law that make independent expenditures or disbursements to nonfederal 
candidates, political parties, and political committees. 

A political committee that organizes and registers according to federal law and 
makes an independent expenditure or makes a disbursement in excess of two hundred 
dollars to a nonfederal candidate seeking public office or to a political party or political 
committee in this state shall file a copy of that portion of the committee's federal report 
detailing the independent expenditure or the disbursement made. The political 
committee shall file a copy of the committee's federal report, and supplementary 
information as necessary under this section, with the secretary of state at the time of 
filing the report with the applicable federal agency. The report and supplementary 
information must include: 

1. The name, mailing address, and treasurer of the political committee; 

2. The recipient's name and mailing address; aRd 

3. The date and amount of the independent expenditure or disbursement 
and 

4. The ultimate and true source of funds listed by contributor and 
subcontributor of any amount over two hundred dollars, adjusted for 
inflation, collected or used to make the independent expenditure or 
disbursement. including: 

g,. The name and address of the contributor: 

.Q.. The total amount of the contribution: and 

c. The date the last contribution was received." 

Page 14, line 1, remove "or ethics commission" 

Page 14, line 2, remove "or ethics commission" 

Renumber accordingly 
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19.0422.02009 
Title. 

Prepared by the Legislative Council staff for 
Senator Hogue 

February 11, 2019 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2148 

Page 1, line 1, after "enact" insert "a new subsection to section 16.1-08.1-01, a new section to 
chapter 16.1-08.1, and" 

Page 1, line 2, after "to" insert "disclosures of expenditures," 

Page 1, line 4, after "sections" insert "16.1-08.1-04.1," 

Page 1, line 6, remove "28-32-14," 

Page 1, line 6, after the third comma insert "and" 

Page 1, line 6, remove "28-32-17, 28-32-18, and 28-32-18.1," 

Page 1, line 7, after "to" insert "the prohibition on personal use of campaign contributions and 
the" 

Page 1, line 8, remove "to provide for" 

Page 1, line 9, remove "a legislative management study;" 

Page 1, after line 10, insert: 

"SECTION 1. A new subsection to section 16.1-08.1-01 of the North Dakota 
Century Code is created and enacted as follows: 

"Ultimate and true source" means the person who knowingly contributed 
over two hundred dollars, adjusted for inflation, to influence a statewide 
election or an election for the legislative assembly. 

SECTION 2. AMENDMENT. Section 16.1-08.1-04.1 of the North Dakota Century 
Code is amended and reenacted as follows: 

16.1-08.1-04.1. Personal use of contributions prohibited . 

.L A candidate may not use any contribution received by the candidate, the 
candidate's candidate committee, or a multicandidate political committee 
to: 

+:- fl. Give a personal benefit to the candidate or another person; 

2-; b.,. Make a loan to another person; 

3-:- c. Knowingly pay more than the fair market value for goods or services 
purchased for the campaign; or 

+. d.,, Pay a criminal fine or civil penalty . 

.£. The secretary of state shall impose a fine of five thousand dollars or two 
times the value of the contribution used in violation of this section, 
whichever is higher, upon any person who violates this section. 

SECTION 3. A new section to chapter 16.1-08.1 of the North Dakota Century 
Code is created and enacted as follows: 
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Ultimate and true source of funds - Required identification. 

In any report under this chapter which requires the identification of a contributor 
or subcontributor. the ultimate and true source of funds must be identified." 

Page 6. line 24. remove "ethics commission or an" 

Page 6. line 24. after the second comma insert "or the ethics commission" 

Page 14. remove lines 16 through 30 

Page 16. remove lines 9 through 31 

Page 17. remove lines 1 through 31 

Page 18. remove lines 1 through 31 

Page 19. remove lines 1 through 24 

Page 20. after line 14. insert: 

"For purposes of this chapter and article XIV of the Constitution of North Dakota. 
unless the context otherwise requires:" 

Page 20. line 26, after the underscored period insert ""Gift" does not mean: 

a. Purely informational material: 

b. A campaign contribution; 

c. To advance opportunities for state residents to meet with public_ 
officials in educational and social settings in the state. any item. 
service. or thing of value given under conditions that do not raise 
ethical concerns as set forth in rules adopted by the ethics 
commission; 

g_.,_ Meals and other items provided in social settings to which twenty-five 
or more public officials were invited; and 

e. Meals and other items provided in social settings to which the general 
public is invited with at least seventy-two hours of advance notice." 

Page 21. after line 14. insert: 

"-9.,_ "Ultimate and true source" means the person that knowingly contributed 
over two hundred dollars. adjusted for inflation. to lobby or influence state 
government action." 

Page 23, line 15, replace "Burleigh County" with "the county where the accused individual 
resides" 

Page 23. line 25, after "2." insert "Information relating to or created as part of an informal 
resolution of a complaint is confidential except the information may be disclosed by the 
complainant and the accused individual. 

Page 23. line 25, after "who" insert "knowingly" 

Page 23. line 27, after "8." insert "knowing" 
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Page 23, line 28, replace "ten" with "one" 

Page 23, line 29, after "that" insert "knowingly" 

Page 24, line 2, after "6'' insert "knowing" 

Page 24, line 3, replace "ten thousand" with "five hundred" 

Page 24, line 4, after "that" insert "knowingly" 

Page 24, line 5, replace "fifty" with "one" 

Page 24, line 5, remove "for each violation of the subsection" 

Page 24, line 5, replace "that violates" with "for a second or subsequent knowing violation of' 

Page 24, line 6, remove "more than once within a twelve-month period" 

Page 24, line 8, after "commission" insert ", unless the ethics commission objects to the 
representation by the attorney general in a specific matter" 

Page 24, replace lines 12 through 17 with: 

"54-66-14. Disclosure of ul timate and true source of funds. 

A person who expends an amount greater than two hundred dollars, adjusted 
for inflation, to lobby or influence state government, other than to influence a statewide 
election or election for the legislative assembly, shall report the ultimate and true 
source of funds for the expenditure to the secretary of state . 

54-66-15. Lobbyist gifts - Penalty. 

A lobbyist may not give. offer. solicit, initiate, or facilitate a gift to a public official 
knowingly, and a public official may not accept a gift from a lobbyist knowingly. For the 
first violation. the secretary of state shall impose a fine of five hundred dollars upon any 
person who violates this section. For a second and subsequent violation of this section, 
the person is guilty of an infraction. 

54-66-16. Lobbyist requirements. 

A person who meets the definition of a lobbyist under this chapter and article 
XIV of the Constitution of North Dakota is not required to comply with the requirements 
of chapter 54-05.1, unless the person also meets the definition of a lobbyist under 
section 54-05.1-02." 

Page 24, replace line 24, with: 

"Salaries and expenses 

Page 24, replace line 26, with: 

"Total general fund 

Renumber accordingly 

$214,800" 

$422,000" 
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19.0422.02008 
Title. 

Prepared by the Legislative Council staff for 
Senator Unruh 

February 12, 2019 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2148 

Page 1, line 1, after "enact" insert "a new subsection to section 16.1-08.1-01, a new section to 
chapter 16.1-08.1, a new section to chapter 28-32, and" 

Page 1, line 2, after "to" insert "disclosures of expenditures," 

Page 1, line 4, after "sections" insert "16.1-08.1-04.1," 

Page 1, line 6, remove "28-32-14, 28-32-15," 

Page 1, line 6, remove "and 28-32-18.1 , " 

Page 1, line 7, remove "subsections 2 and 4 of section" 

Page 1, line 7, after "to" insert "the prohibition on personal use of campaign contributions and 
the" 

Page 1, line 8, remove "to provide for" 

Page 1, line 9, remove "a legislative management study;" 

Page 1, after line 10, insert: 

"SECTION 1. A new subsection to section 16.1-08.1-01 of the North Dakota 
Century Code is created and enacted as follows: 

. "Ultimate and true source" means the person who knowingly contributed 
over two hundred dollars. adjusted for inflation, to influence a statewide 
election or an election for the legislative assembly. 

SECTION 2. AMENDMENT. Section 16.1-08.1-04.1 of the North Dakota 
Century Code is amended and reenacted as follows: 

16.1-08.1-04.1. Personal use of contributions prohibited . 

.L. A candidate may not use any contribution received by the candidate, the 
candidate's candidate committee, or a multicandidate political committee 
to: 

+. a. Give a personal benefit to the candidate or another person; 

� b. Make a loan to another person; 

3-:- c. Knowingly pay more than the fair market value for goods or services 
purchased for the campaign; or 

4.- d. Pay a criminal fine or civil penalty. 

2. The secretary of state shall impose a fine of five thousand dollars or two 
times the value of the contribution used in violation of this section, 
whichever is higher, upon any.person who violates this section. 

SECTION 3. A new section to chapter 16.1-08.1 of the North Dakota Century 
Code is created and enacted as follows: 

Page No. 1 19.0422.02008 



Ultimate and true source of funds - Required identification. 

In any report under this chapter which requires the identification of a contributor 
or subcontributor. the ultimate and true source of funds must be identified." 

Page 6, line 20, after "chapter" insert ", as specified," 

Page 6, line 24, remove "ethics commission or an" 

Page 6, line 24, after the second comma insert "or the ethics commission" 

Page 7, line 30, overstrike the first comma and insert immediately thereafter "or" 

Page 7, line 30, overstrike the second comma and insert immediately thereafter ": or, for an 
administrative agency rule, until" 

Page 7, line 31, overstrike the comma 

Page 8, line 2, remove ", or the Constitution of North Dakota is amended to eliminate the 
authority" 

Page 1 0, line 12, remove "or the ethics commission" 

Page 10, line 13, remove "or ethics commission" 

Page 10, line 14, after the period insert "The ethics commission shall develop a fiscal note for 
each ethics commission rule prior to adoption unless the ethics commission finds the 
rule has no fiscal effect." 

Page 12, line 29, after "rule" insert ", if applicable," 

Page 14, remove lines 16 through 30 

Page 15, remove lines 1 through 27 

Page 16, line 13, after "rule" insert "other than an ethics commission rule" 

Page 16, line 14, remove "or ethics commission" 

Page 16, line 19, remove "or ethics commission" 

Page 16, line 23, remove "or" 

Page 16, line 24, remove "ethics commission" 

Page 16, line 27, remove "or ethics commission" 

Page 16, line 30, remove "or ethics commission" 

Page 17, line 1, remove "or ethics commission" 

Page 17, line 2, remove "or ethics commission" 

Page 17, line 4, remove "or ethics commission" 

Page 17, line 6, remove "or ethics commission" 

Page 17, line 1 0, remove the overstrike over "ef agensy anEI semmittee" 

Page 17, line 12, after the first "rule" insert "other than an ethics commission rule" 

Page 17, line 17, remove the overstrike over "statutory" 
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Page 17, line 17, remove "under statute or the constitution" 

Page 17, line 19, remove the overstrike over "A" 

Page 17, line 19, remove "For rules proposed by an agency. a" 

Page 17, line 22, remove "For rules proposed by the ethics commission, a failure to 
substantially meet the" 

Page 17, remove line 23 

Page 17, line 24, remove "e." 

Page 17, line 25, remove the overstrike over "e:-" 

Page 17, line 25, remove "f,_" 

Page 17, line 26, remove the overstrike over "f.:." 

Page 17, line 26, remove "g._" 

Page 17, line 28, overstrike "a" and insert immediately thereafter "an administrative agency" 

Page 17, line 30, remove "or ethics commission" 

Page 18, line 3, remove "or ethics" 

Page 18, line 4, remove "commission" 

Page 18, line 5, remove "or ethics" 

Page 18, line 6, remove "commission" 

Page 18, line 14, remove "or ethics commission" 

Page 18, line 15, remove "or ethics commission" 

Page 18, line 18, remove "or ethics commission" 

Page 18, line 20, remove "or ethics commission" 

Page 18, line 21, remove "or ethics commission" 

Page 18, line 24, remove "or the ethics commission" 

Page 18, line 25, remove "or" 

Page 18, line 26, remove "ethics commission" 

Page 18, line 31, remove ", ethics commission" 

Page 19, remove lines 4 through 31 

Page 20, replace lines 1 through 11 with: 

"SECTION 19. A new section to chapter 28-32 of the North Dakota Century Code 
is created and enacted as follows: 
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Final report to administrative rules committee. 

For each rule the ethics commission adopts, the ethics commission shall provide 
to the administrative rules committee a copy of the rule and a final report summarizing 
the rule and the procedures followed to adopt the rule. 

S ECTION 20. AMENDMENT. Section 28-32-1 9 of the North Dakota Century 
Code is amended and reenacted as follows: 

28-32-1 9. Publ ication of administrative code and code supplement. 

1 .  The legislative council shall compile, index, and publish all rules filed ID! 
administrative agencies pursuant to this chapter in a publication which 
must be known as the North Dakota Administrative Code, in this chapter 
referred to as the code. The code also must contain all objections filed with 
the legislative council by the administrative rules committee pursuant to 
section 28-32-1 7. The legislative council shall revise all or part of the code 
as often as the legislative council determines necessary. 

2 .  The legislative council may prescribe a format, style, and arrangement for 
rules whioh are to be published in the code and may refuse to accept the 
filing of any rule that is not in substantial compliance therewithwith the 
legislative council requirements. In arranging rules for publication, the 
legislative council may make 5t::t6fl- corrections in spelling, grammatical 
construction, format, and punctuation of the rules as determined proper. 
The legislative council shall keep and maintain a permanent code of all 
rules filed, including superseded and repealed rules, WRieJ::!.and the 
administrative agency rules must be open to public inspection during office 
hours. 

3. The legislative council shall compile and publish the North Dakota 
Administrative Code supplement according to the schedule of effective 
dates of rules in section 28-32-1 5 . 

4. 

5. 

a. The code supplement must contain all rules that have been filed with 
the legislative council or which have become effective since the 
compilation and publication of the preceding issue of the code 
supplement. 

b. The code supplement must contain all objections filed with the 
legislative council by the administrative rules committee pursuant to 
section 28-32-1 7. 

The legislative council, with the consent of the adopting administrative 
agency, may omit from the code or code supplement any rule the 
publication of which would be unduly cumbersome, expensive, or 
otherwise inexpedient, if the rule in printed or duplicated form is made 
available on application to the agency, and if the code or code supplement 
contains a notice stating the general subject matter of the omitted rule and 
stating how a copy may be obtained. 

The code must be arranged, indexed, and printed or duplicated in a 
manner to permit separate publication of portions thereofof the code 
relating to individual agencies. An agency may print as many copies of 
such separate portions of the code as it may require. If the legislative 
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counci l does not publ ish the code supplement due to technological 
problems or lack of funds, the agency whose rules would have been 
publ ished in the code supplement shal l provide a copy of the rules to any 
person upon request. The agency may charge a fee for a copy of the rules 
as allowed under section 44-04-1 8.  

6 .  The ethics commission shal l consult with the legislative council regarding 
the publ ication of the rules of the eth ics commission in conjunction with the 
North Dakota Century Code." 

Page 20, after l ine 1 4, insert: 

"For purposes of this chapter. unless the context otherwise requires: " 

Page 20, l ine 26, after the underscored period insert: ""Gift" does not mean : 

a. Purely informational material: 

b .  A campaign contribution: 

c. Any item, service, or thing of value given under conditions that do not 
raise ethical concerns in order to advance opportunities for state 
residents to meet with publ ic officials in educational and social 
settings in the state. as defined in rules adopted by the ethics 
commission . "  

Page 2 1 , after l i ne 1 4, insert: 

"9 . "U ltimate and true source" means the person that knowingly contributed 
over two hundred dollars. adjusted for inflation, to lobby or i nfluence state 
government action . "  

Page 22,  remove l ines 1 0  through 3 1  

Page 23, replace l ines 1 through 25 with : 

"54-66-05. Ethics commission rules. 

The ethics commission shall adopt ru les: 

.L To identify any item. service, or th ing of value given under conditions that 
do not raise eth ical concerns in order to advance opportunities for North 
Dakota residents to meet with publ ic officials in educational and social 
settings inside the state, for purposes of subsection 1 of section 2 of 
article XIV of the Constitution of North Dakota: 

2. To enforce the requirements for a director, officer, commissioner, head, or 
other executive of an agency to avoid the appearance of bias and 
self-disqualify in quasi-judicial proceedings in which monetary or in-kind 
support related to the individual's election for any office or in which the 
individual's financial interest, not shared by the general publ ic. creates an 
appearance of bias to a reasonable person, for purposes of subsection 5 
of section 2 of article XIV of the Constitution of North Dakota: 

3. To define "financial interest not shared by the general public" under 
subsection 2: 
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4. Regarding the confidential whistleblower hotline maintained by the ethics 
commission: 

5. Related to transparency, corruption. elections. and lobbying, applicable to 
any lobbyist. public official, or candidate for public office: and 

6. Governing complaints to the ethics commission. informal resolutions of the 
complaints. investigations of the complaints. referrals of the complaints to 
other governmental agencies. investigative findings. impositions of 
penalties established by the legislative assembly. and appeals. 

54-66-06. Ethics commission duty and authority . 

.1... The ethics commission shall maintain a confidential whistleblower hotline 
through which any person acting in good faith may submit relevant 
information. 

2. The ethics commission may investigate any alleged violation of an ethics 
commission rule. article XIV of the Constitution of North Dakota, or related 
statutes. 

3. If the ethics commission finds a violation of an ethics commission rule. 
article XIV of the Constitution of North Dakota. or a related statute 
occurred. the ethics commission may impose a penalty authorized by law 
for the violation." 

Page 23, line 26, replace "54-66-1 1 "  with "54-66-07" 

Page 23, line 27, after "A" insert "knowing" 

Page 23, line 28, replace "ten" with "one" 

Page 23, line 29, after "that" insert "knowingly" 

Page 24, line 1, replace "54-66-1 2" with "54-66-08" 

Page 24, line 2, after "A" insert "knowing" 

Page 24, line 3, replace "ten thousand" with "five hundred" 

Page 24, line 4, after "that" insert "knowingly" 

Page 24, line 5, replace "fitty" with "one" 

Page 24, line 5, remove "for each violation of the subsection" 

Page 24, line 5, replace "that violates" with "for a second or subseguent knowing violation of" 

Page 24, line 6, remove "more than once within a twelve-month period" 

Page 24, line 7, replace "54-66-1 3" with "54-66-09" 

Page 24, line 8, after "commission" insert ", unless the ethics commission objects to the 
representation by the attorney general" 

Page 24, replace lines 12 through 17 with: 

Page No. 6 19.0422.02008 



"54-66-1 0. Disclosure of u ltimate and true source of funds. 

A person who expends an amount greater than two hundred dollars, adjusted for 
inflation, to lobby or influence state government, other than to inf luence a statewide 
election or election for the legislative assembly. shal l report the u ltimate and true source 
of funds for the expenditure to the secretary of state. 

54-66-1 1 .  Lobbyist gifts - Penalty. 

A lobbyist may not give, offer, sol icit, in itiate, or faci l itate a gift to a public official 
knowingly. and a public official may not accept a gift from a lobbyist knowingly. For the 
first violation, the secretary of state shall impose a fine of five hundred dol lars upon any 
person who violates th is section. For a second and subsequent violation of this section. 
the person is gui lty of an infraction . "  

Page 24, replace l ines 24 through 26 with: 

Salaries and wages 
Operating expenses 
Total general fund 

Renumber accordingly 

Page No. 7 

$450,000 
350,000 

$800,000" 

1 9.0422.02008 



1 9 . 0422.0201 1  
Title. 04000 

Prepared by the Leg is lative Counci l  staff for 
the Senate Eth ics Committee 

February 1 2 , 20 1 9 

PROPOSED AMENDMENTS TO SENATE B ILL NO. 2 1 48 

Page 1 ,  l i ne 1 ,  after "enact" i nsert "a new subsection to section 1 6 . 1 -08. 1 -0 1 , a new section to 
chapter 1 6. 1 -08. 1 ,  and" 

Page 1 ,  l i ne 2 ,  after "to" i nsert "d isclosures of expend itures , "  

Page 1 ,  l i ne 4 ,  after "sections" insert " 1 6. 1 -08. 1 -04. 1 , " 

Page 1 ,  l i ne 6, remove "28-32-14 , "  

Page 1 ,  l i ne 6 ,  after the th ird comma i nsert "and" 

Page 1 ,  l i ne 6 ,  remove "28-32- 1 7 ,  28-32- 1 8 ,  and 28-32-1 8 . 1 , " 

Page 1 ,  l i ne 7 ,  after "to" i nsert "the prohib ition on  personal use of campaign contributions and 
the" 

Page 1 ,  l i ne 8, remove "to provide for" 

Page 1 ,  l i ne 9, remove "a leg islative management study; " 

Page 1 ,  after l ine 1 0 , i nsert: 

"SECTION 1 .  A new subsection to section 1 6. 1 -08. 1 -0 1 of the North Dakota 
Century Code is created and enacted as fol lows : 

"Ult imate and true source" means the person who knowingly contri buted 
over two hundred dol lars, adjusted for i nflation, to i nfluence a statewide 
election or an e lection for the legislative assembly. 

SECTION 2.  AMENDMENT. Section 1 6. 1 -08. 1 -04. 1 of the North Dakota Century 
Code is amended and reenacted as fol lows: 

1 6. 1 -08. 1 -04. 1 .  Personal use of contributions prohib ited .  

1.:. A candidate may not use any contribution received by the cand idate, the 
candidate's candidate committee , or a mu lt icand idate pol it ical committee 
to: 

+. a. Give a personal benefit to the candidate or another person ; 

2-:- _g.,_ Make a loan to another person ;  

& c. Knowingly pay more than the fai r  market value for goods or services 
purchased for the campaign ;  or 

4.- d. Pay a crim ina l  fine or civi l penalty. 

2. The secretary of state may impose a fine of up to five thousand dol lars or 
two times the value of the contribution used in v io lat ion of this section, 
wh ichever is h igher, upon any person who vio lates th is sect ion . 

SECTION 3. A new section to chapter 1 6. 1 -08. 1 of the North Dakota Century 
Code is created and enacted as fol lows: 

Page No. 1 1 9 . 0422.020 1 1  



Ultimate and true source of funds - Required identification. 

In any report under this chapter which requi res the identification of a contributor 
or subcontributor, the ultimate and true source of funds must be identified." 

Page 6, line 24, remove "ethics commission or an" 

Page 6, line 24, after the second comma insert "or the ethics commission" 

Page 14 , remove lines 16 through 30 

Page 16, remove lines 9 through 31 

Page 17, remove lines 1 through 31 

Page 18, remove lines 1 through 31 

Page 19, remove lines 1 through 24 

Page 20, after line 14, insert: 

"For purposes of this chapter and article XIV of the Constitution of North Dakota, 
unless the context otherwise requires:" 

Page 20, line 26, after the underscored period insert ""Gift" does not mean: 

a. Purely informational material: 

Q.,_ A campaign contribution: and 

c. To advance opportunities for state residents to meet with public 
officials in educational and social settings in the state, any item, 
service, or thing of value given under conditions that do not raise 
ethical concerns as set forth in rules adopted by the ethics 
commission." 

Page 21, after line 14, insert: 

"9. "Ultimate and true source" means the person that knowingly contributed 
over two hundred dollars, adjusted for inflation, to lobby or influence state 
government action." 

Page 23, line 15, replace "Burleigh County" with "the county where the accused individual 
resides" 

Page 23, line 25, after "2." insert "Information relating to or created as part of an informal 
resolution of a complaint is confidential except the information may be disclosed by the 
complainant and the accused individual. 

3."  

Page 23, line 25 ,  after "who" insert "knowingly" 

Page 23, line 27, after "6." insert "knowing" 

Page 23 , line 28, replace "ten" with "one" 

Page 23, line 29, after "that" insert "knowingly" 

Page 24, line 2 ,  after "6." insert "knowing" 

Page No. 2 19.0422.02011 



Page 24 , l ine 3 ,  replace "ten thousand" with "five hundred" 

Page 24 , l ine 4 ,  after "that" i nsert "knowingly" 

Page 24 , l ine 5, replace "fifty" with "one" 

Page 24, l ine 5, remove "for each violat ion of the subsect ion" 

Page 24, l ine 5 ,  replace "that violates" with "for a second or subsequent knowing vio lat ion of' 

Page 24, l ine 6,  remove "more than once with i n  a twelve-month period" 

Page 24, l ine 8 ,  after "commission" i nsert ", un less the eth ics com mission objects to the 
representation by the attorney genera l  i n  a specific matter" 

Page 24, replace l i nes 1 2  through 1 7  with : 

"54-66-1 4. Disclosure of u ltimate and true source of funds. 

A person who expends an amount greater than two hundred do l lars, adjusted 
for i nflation, to lobby or influence state government, other than to influence a statewide 
election or e lection  for the legislative assembly, sha l l  report the u lt imate and true 
source of funds for the expenditure to the secretary of state . 

54-66-1 5. Lobbyist gifts - Penalty. 

A lobbyist may not give, offer, sol icit, i n itiate, or faci l itate a gift to a pub l ic  official 
knowingly, and a publ ic offic ia l  may not accept a gift from a lobbyist knowingly. For the 
first violation, the secretary of state may impose a fine of up to five hundred do l lars 
upon any person who violates this section . For a second and subsequent v io lat ion of 
this section, the person is gui lty of an i nfraction . 

54-66-1 6 .  Lobbyist requirements. 

A person who meets the defin it ion of a lobbyist under th is  chapter and 
article XIV of the Constitution of North Dakota is not required to comply with the 
requi rements of chapter 54-05. 1 ,  un less the person also meets the defin it ion of a 
lobbyist under section 54-05. 1 -02 . " 

Page 24, replace l i ne 24 , with :  

"Salaries and expenses 

Page 24, replace l ine 26, with : 

"Total genera l  fund 

Renumber accord ing ly 

$2 1 4 , 800" 

$422 ,000" 

Page No. 3 1 9 .0422 .020 1 1  



• 

Date: 
Roll Call Vote #: 

201 9 SENATE STANDING COMMITTEE 
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Com Standing Committee Report 
February 1 4, 201 9  7:56AM 

Module ID: s_stcomrep_29_005 
Carrier: Hogue 

Insert LC: 1 9 .0422.02011 Title:  04000 

REPORT OF STANDING COMMITTEE 
SB 2148: Special Committee on Ethics (Sen. Hogue, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended , recommends DO PASS 
and BE REREFERRED to the Appropriations Committee (6 YEAS, 0 NAYS, 
1 ABSENT AND NOT VOTING). SB 2 148 was placed on the Sixth order on the 
calendar. 

Page 1 ,  l ine 1 ,  after "enact" insert "a new subsection to section 1 6. 1 -08. 1 -0 1 , a new section 
to chapter 1 6. 1 -08. 1 ,  and" 

Page 1 ,  l ine 2 ,  after "to" insert "disclosures of expenditures," 

Page 1 ,  l ine 4, after "sections" insert " 16. 1 -08. 1 -04. 1 , " 

Page 1 ,  l ine 6, remove "28-32-14," 

Page 1 ,  l ine 6 ,  after the th ird comma insert "and" 

Page 1 ,  line 6 ,  remove "28-32-1 7 ,  28-32-1 8, and 28-32-1 8 . 1 , " 

Page 1 ,  l ine 7, after "to" insert "the prohibition on personal use of campaign contributions 
and the" 

Page 1 ,  l ine 8, remove "to provide for'' 

Page 1 ,  l ine 9, remove "a legislative management study;" 

Page 1 ,  after l ine 1 0, insert: 

"SECTION 1 .  A new subsection to section 1 6. 1 -08. 1 -01  of the North Dakota 
Century Code is created and enacted as follows: 

"U ltimate and true source" means the person who knowingly contributed 
over two hundred dollars, adjusted for inflation, to influence a statewide 
election or an election for the legislative assembly. 

SECTION 2. AMENDMENT. Section 1 6. 1 -08. 1 -04. 1 of the North Dakota 
Century Code is amended and reenacted as follows: 

1 6.1 -08.1 -04.1 . Personal use of contributions prohibited. 

1.:. A candidate may not use any contribution received by the candidate, the 
candidate's candidate committee, or a multicandidate pol itical committee 
to: 

� a. Give a personal benefit to the candidate or another person ;  

2'- b. Make a loan to another person ;  

&- c. Knowingly pay more than the fair market value for goods or services 
purchased for the campaign; or 

4:- .d.:. Pay a criminal fine or civil penalty. 

2 .  The secretary of state may impose a fine of up to five thousand dollars or 
two times the value of the contribution used in violation of this section, 
whichever is h igher, upon any person who violates this section .  

SECTION 3. A new section to chapter 1 6 . 1 -08. 1  of the North Dakota Century 
Code is created and enacted as fol lows: 

( 1 )  DESK (3) COMMITTEE Page 1 s_stcomrep_29_005 



Com Standing Committee Report 
February 14, 201 9 7:56AM 

Module ID: s_stcomrep_29_005 
Carrier: Hogue 

Insert LC: 1 9 .0422.02011  Title: 04000 

Ultimate and true source of funds - Required identification. 

I n  any report under this chapter which requ ires the identification of a 
contributor or subcontributor, the ultimate and true source of funds must be 
identified."  

Page 6, l ine 24,  remove "eth ics commission or an" 

Page 6, l ine 24,  after the second comma insert "or the ethics commission" 

Page 1 4, remove l ines 1 6  through 30 

Page 1 6, remove l ines 9 through 3 1  

Page 1 7, remove l ines 1 through 3 1  

Page 1 8, remove l ines 1 through 3 1  

Page 1 9, remove l ines 1 through 24 

Page 20, after l ine 14 ,  i nsert: 

"For purposes of this chapter and article XIV of the Constitution of North 
Dakota, un less the context otherwise requires:"  

Page 20, l ine 26,  after the underscored period insert ""Gift'' does not mean: 

a. Purely informational material: 

b. A campaign contribution: and 

c. To advance opportunities for state residents to meet with public 
officials in educational and social settings in the state, any item, 
service. or thing of value given under conditions that do not raise 
ethical concerns as set forth in rules adopted by the ethics 
commission."  

Page 21 , after l ine 14 ,  insert: 

"9. "U ltimate and true source" means the person that knowingly contributed 
over two hundred dollars. adjusted for inflation, to lobby or influence state 
government action ."  

Page 23, l ine 1 5, replace "Burleigh County" with "the county where the accused individual 
resides" 

Page 23, l ine 25, after "2. "  insert " I nformation relating to or created as part of an informal 
resolution of a complaint is confidential except the information may be d isclosed by 
the complainant and the accused individual .  

Page 23, l ine 25, after "who" insert "knowingly" 

Page 23, l ine 27, after 1 181 1  insert "knowing" 

Page 23, l ine 28, replace "ten" with "one" 

Page 23, line 29. after "that" insert "knowingly" 

Page 24, l ine 2, after "8" insert "knowing" 

( 1 )  DESK (3) COMMITTEE Page 2 s_stcomrep_29_005 



Com Standing Committee Report 
February 1 4, 201 9 7:56AM 

Module ID: s_stcomrep_29_005 
Carrier: Hogue 

Insert LC: 1 9.0422.0201 1 Title: 04000 

Page 24, line 3, replace "ten thousand" with "five hundred" 

Page 24, line 4, after "that" insert "knowingly" 

Page 24, line 5, replace "�" with "one" 

Page 24, line 5, remove "for each violation of the subsection" 

Page 24, line 5, replace "that violates" with "for a second or  subsequent knowing violation of' 

Page 24, line 6, remove "more than once with in a twelve-month period" 

Page 24, line 8 ,  after "commission" insert ", unless the ethics commission objects to the 
representation by the attorney general in a specific matter'' 

Page 24, replace lines 1 2  through 1 7  with : 

"54-66-14. Disclosure of ultimate and true source of funds. 

A person who expends an amount greater than two hundred dollars, 
adjusted for inflation. to lobby or influence state government, other than to influence 
a statewide election or election for the legislative assembly, shall report the ultimate 
and true source of funds for the expenditure to the secretary of state. 

54-66-1 5. Lobbyist gifts - Penalty. 

A lobbyist may not give, offer, solicit, in itiate. or facilitate a gift to a public 
official knowingly, and a public official may not accept a gift from a lobbyist knowingly. 
For the first violation, the secretary of state may impose a fine of up to five hundred 
dollars upon any person who violates this section. For a second and subsequent 
violation of this section, the person is guilty of an infraction. 

54-66-1 6. Lobbyist requirements. 

A person who meets the definition of a lobbyist under th is chapter and 
article XIV of the Constitution of North Dakota is not required to comply with the 
requirements of chapter 54-05. 1 .  unless the person also meets the defin ition of a 
lobbyist under section 54-05 . 1 -02. "  

Page 24, replace line 24, with : 

"Salaries and expenses 

Page 24, replace line 26 , with : 

"Total general fund 

Renumber accordingly 

( 1 )  DESK (3) COMMITTEE 

$21 4,800" 

$422,000" 
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2019 SENATE STANDING COMMITTEE MINUTES 

Appropriations Committee 
Harvest Room, State Capitol 

SB 2148 
2/18/2019 

Job # 32879 
 

☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk:   Rose Laning  

 

Explanation or reason for introduction of bill/resolution: 

Relating to the prohibition on personal use of campaign contributions and the rulemaking 

procedures and requirements for the North Dakota ethics commission; to provide a 
penalty; and to provide an appropriation. 
 

Minutes:                                                 Amendment 19.0422.04001 

 
Legislative Council: Brady Larson  
OMB: Becky Deichert  
 
Chairman Holmberg called the committee to order on SB 2148.  Roll call was taken.  
We will be looking at financial aspect of SB 2148 - the ethics bill.  
 
Senator Tim Mathern, District 11, Fargo,  
Bill Sponsor 
Amendment # 19.0422.04001 - Attached # 1. 
 
We have an ethics committee which has reviewed the bill and has adopted amendments to 
the bill that were offered by Senator Hogue.  One of the amendments deal with the 
appropriation. If you look at the bottom two lines of the amendment, you will note the number 
$667,155.  That is the recommended appropriation for the implementation of Article 14 of the 
constitution.  This amount is essentially a compromise between Senator Hogue’s 
amendments and what was in the original bill.  The amount was arrived at by looking at some 
research which you will see on the second page.  It suggests for thr.ee staff; an attorney who 
is also the executive director, an administrative assistant and an investigator.  That comes 
out to $485,000 for the biennium.  The startup costs and operating costs are $212,768.  As 
this is a new entity, the data was gleaned from similar activities that are noted in OMB.  The 
duties of the ethics commission and staff are on the third page which outlines the adopting 
of rules that must be done regarding transparency, corruption issues, lobbying issues, 
adopting rules regarding gifts and the rules and context of defining issues regarding bias.  

On the fourth page is further elaboration of the job description of the staff.  These items 
describe the need for an appropriation of $667,155.  
 
Another piece of the amendment is technical.  On page 14, line 29 & 30, we would be 
removing the words “or ethics commission”.  This would make it consistent with Senator 



Senate Appropriations Committee  
SB 2148 
February 18, 2019 
Page 2  
   

Hogue’s amendments.  The original bill had the ethics commission using our administrative 
practices act in its full execution and oversight by the Attorney General and the legislature.  
The amendments removed oversight by the AG and the legislature.  These two words need 
to be taken out to be made consistent.  The bill and the Senator Hogue amendments are 
attempting to make sure that this whole activity will be constitutional.   
 
The third part of the amendment is section 2.  In the ethics committee discussion, we 
generally adopted the principal of reporting contributions in various sections of law when it 
was over $200 which was a change from the original bill.  We, however, did not include this 
section of century code which are committees that organize and register according to federal 
law and that make independent expenditures or disbursements to non-federal candidates, 
political parties and political committees. Within that, there were disputes.  Some organization 
puts $100,000 into a campaign activity in ND, the goal was within article 14 of the constitution, 
they would not only have to report that they put in $100,000, but they would also have to 
report the individual contributors to that $100,000.  In our committee, we couldn’t agree to 
that amount.  Not having any reporting criteria for that kind of committee leaves a big hole in 
terms of reporting political contributions.  We discussed what amount might make sense in 
sub-reporting so that individuals of that $100,000 would have to be reported.  In that 
conversation, we came to this number.  If this amount was being donated, they would have 
to report to the SOS just like in the past, but in addition they would have to give a 
supplemental report of all the individuals who gave money over $1000.   That is the section 
2 amendment.   

Would this meet muster in terms of the constitutional provision of section 14?  Some would 
say it does not.  It should be the same and it should be $200 like we have for all these 
contributions.  A court of law would have to determine if this is adequate.  In the spirit of 
moving a bill through the legislature and the inevitable compromises that come about in that 
process.  This is the suggestion.    

There are three pieces; 1) the appropriation, 2) the technical correction, 3) adding the 
provision of contributions in this specific kind of fund must include a list of sub-contributors 
who give $1000 or more.   
 
Chairman Holmberg:  You list the ethics commission director as being an attorney III.  Does 
that person have a relationship with the AG office as an assistant attorney general or would 
he/she be an independent attorney working for this board?  
 
Senator Mathern: The way the bill is standing right now, this would be an independent staff 
person.  It is really an attorney because it seems like that is the skill that would be needed, 
however the bill as it is before us, permits the ethics commission to use the AG for assistance 
if they want.  This person would be a staff person first and not an attorney general. 
 
Senator Oehlke: This mythical $100,000 donation that’s contributed to some thing or some 
person – must it have that disclosure on it when the recipient receives it?  Is the recipient not 
allowed to do anything with it until he knows for sure all those criteria be met? Or must it be 
returned because the disclosure is not there?  If they accept it and the disclosure doesn’t 
happen, are they in violation - individually or the organization that gave the money?  Who 
gets hung out to dry? 
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(14:50) Senator Mathern: It is my belief that this outlines the responsibility of the contributor.  
And also in further sections of the law for the SOS to receive and file that report.  In this 
session of the legislature or the next, the legislature could assign a further penalty.  This is 
not directing a requirement to the recipient but to the contributor.   
 
Senator Hogue: If I get $100,000, I’d have to run for higher office.  I don’t see that much 
money involved in our legislative races. There are distinct duties for the contributor and for 
the recipient of that contribution.   As the recipient, my obligation is to disclose who it came 
from and I’d deduce that by looking at the payer on the check or the cover letter that describes 
who it came from.  That’s my obligation, but I have no obligation to report who the sub-
contributors are because I don’t know who they are.  
 
Senator Poolman:   Why would anyone give directly to a candidate then – because if they 
can remain anonymous by giving a PAC $1000 knowing that $1000 would go directly to that 
candidate.  Why would they give directly anymore to the candidate?  If you want to give $800 
to a candidate and you don’t want anybody to know you’ve given it, isn’t the way to do it then 
under this is to give it to a PAC and ask that PAC to give it to them.     
 
Senator Mathern: This provision addresses only this kind of committee.  There are other 
committees and there are other ways for people to give.  Those stay in the category of over 
$200 and there are other provisions presently in law which permit and regulate those types 
of contributions. That would continue.  This only refers to this type of committee which 
presently in law only refers to expenditures. This would take this section of law and expand 
it to include contributions.   This does not erase other possibilities, but adds criteria to this 
type of political contributions.  The intent of measure 1 is to have more transparency.  The 
constitution directs us to create the rules of transparency.  
 
Senator Poolman:   In a different section of code, that $800 contribution would be reported 
anyway?   
 
Senator Mathern: In THIS section of code, it would be required.  For the other ones, the 
present rules stay in place. This one has special category of listing sub-contributors, the large 
out of state money coming into our state for political campaigns.   
 
Senator Dever: In the normal course of events, we would’ve started this hearing with the bill 
as it came out of committee.  Are you suggesting we replace those amendments with this 
amendment or do we factor this amendment into that.  
 
Senator Mathern: This would be to amend the activity of the ethics committee work by this 
further amendment.   I support the amendments that came out of committee and in the 
process learned that there are 3 different issues that need to be addressed.  
 
Senator Dever: You’re talking about a criminal investigator investigating ethical complaints.  
You’re talking about an attorney on staff similar to a special prosecutor.  I’m not aware of any 
ethical violations that would justify that kind of an organization, but then it occurs to me that 
if someone wanted to unduly influence a legislator or another official, that they would not 
target somebody who would not be vulnerable to that like most of us here so I’m curious what 
kinds of violations you may have seen that rise to that level.  
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Senator Mathern:  The only amendment I’m suggesting is the $667,000 and the additional 
data about the attorney.  The Ethics Commission may decide they don’t want an attorney or 
they don’t need an investigator.  That is not in the amendment.  It’s only to demonstrate why 
this amount would be necessary.  We’ve looked at other places around the country and what 
kind of investigator skills they have.   It is so important that it be done correctly and there be 
no missteps.  However, that is up to the Ethics Commission.   This just shows what kind of 
staff they may want.  
The entire article 14 is the establishment of the Ethics Commission. That is not done yet, and 
then they decide what kind of people they want to hire and what skills they have.  
In terms of your request for an example, I have none.  My interest in this is we don’t have 
violations.  This is what we, as elected officials, should be looking at in our time going forward.    
There was a study in the bill too, but the amendments take that out.  I’m looking at making 
sure we all know what the rules are going forward.  
 
Senator Bekkedahl:  Will the commission be prospective from the date of the bill passage 
or retrospective to any complaints that are filed before the bill?  
 
Senator Mathern: All of the activity that the Ethics Commission would determine as being 
within the scope of their rules would be prospective, not retrospective.   
 
Senator Bekkedahl:  I understand what you did with the budget, but it looks like you’re 
anticipating some rash of penalties or complaints coming in by the level of activity you’re 
supporting with the budget here.  The criminal investigator here says to me that there must 
be a lot of things that are going to hit the table right away or we wouldn’t have that position 
specifically.  And then the operating of $40,000 for each position, I understand that’s a figure 
from NDSU that you just picked up.  The commission travel and per diem, I believe the 
original intent was for them to meet quarterly which would be eight meetings in a biennium , 
but it’s $10,000 each for travel and per diem, expenses.  I appreciate the time you’ve put into 
it, but it still looks like the numbers I’ve seen in the original bill would better mirror what I think 
will be adequate for the commission to start with.    
 
Senator Mathern: This actually comes from looking at many ethics commissions around the 
country.   The NCSL (National Conference of State Legislatures) has a very complete list of 
these commissions around the country.  The sponsors of the measure 1 committee originally 
had a budget of $1M and believed that it would take five staff people to do this right.   
 
This takes what other state are doing and paring it down to 3 staff people.  There are a lot of 
rules to come up with.  Every one of these questions you have has a number of details to go 
through.  The start-up work is considerable and we are saying you need to come up with all 
these rules, however I think it would wonderful if they got done with all the rules and had no 
complaints. We’d come back and say there is no way they would need three staff.  
I would not move this motion now, but we can talk about this as a committee.  
 
Chairman Holmberg: anyone else want to talk about the fiscal effect of this bill.  The 
executive budget had put $100,000 in the budget for OMB as kind of a placeholder, but our 
sub-committee has removed that.  Talking to the chairman of the special committee on ethics, 
the money will be in here rather than the OMB budget.   
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Chairman Holmberg: Closed the hearing on SB 2148. 
 
(31:33) Chairman Holmberg: Let’s try to come to some resolution as to what we’re going to 
recommend to the Senate on the financial portion of SB 2148. He asked Senator Hogue, as 
chairman, on reflections of what he just heard.   
  
Senator Hogue: I looked at the engrossed version of SB 2148 so Senator Mathern is correct 
about removing the words “or ethics commission” on page 14, lines 29 & 30.  Those are good 
amendments and fall under the category of technical amendments.  
As far as the appropriation, the committee recommended $422 and I see the amendments 
would take it up to $697.  The bulk of the increase in the engrossed version to Senator 
Mathern’s proposal is the inclusion of the criminal investigator on page 2, that’s $104,000 
plus the 35% for benefits.  That’s $140,000.  I would be troubled putting that as an FTE in 
this new agency.  A lot of the agencies that regulate various professions, they typically have 
1 ½ FTEs and they are charged with a number of hats.  #1 – implementing and amending 
their regulations that govern their profession.  Their put on continuing education seminars 
which we put into statute which require members of the profession to participate in that 
continuing education.  They also do investigation of complaints.  They range from the ethical 
complaints to complaints about competency of a certain individual.  They’re able to do all of 
those without a criminal investigator.  At times when they feel they need that expertise, they 
are able to turn to the BCI or the local state’s attorney, but generally they don’t have a full 
time person on staff whose characterized as a criminal investigator.  My thought would be to 
not support that, so that would take $140,000 out of Senator Mathern’s proposal.    

The full committee didn’t look at the cost of a hotline.  The committee definitely felt the ethics 
commission should have its own office space so they would have to incur some rent and 
enter into a triple net lease because I’m not sure where they’d get space from the OMB.  

The first amendment was presented to the full Senate ethics committee.  We did vote on it 
and reject it, however it was set at the $200 in the proposal by Senator Mathern.  This 
amendment relates to very specialized political committees which register under federal law.  
If you and I have our campaigns, we don’t register under federal law, so this is one of the 
specialized agencies.  The policy question is do you want to capture who their sub 
contributors are?  Side bar discussion – seems like $200 is too low of a threshold because 
some of those organizations can have thousands of contributors, so is it helpful to know who 
they are?  So my rationale was maybe we should increase that threshold to $1000 or some 
other number.   

My recommendations would be to accept the amendments – the two that appear on the 
bottom of the amendment regarding the removal of the words “or ethics commission”.  I think 
I would be ok with the appropriation amount if we removed the $140,000 for the criminal 
investigator.  Since the policy committee did reject the 1st amendment on this page, I would 
be reluctant to have the appropriations committee adopt it.  Those would be my thoughts.  
    
 
 
 
Chairman Holmberg: Divide the amendment into three sections.   
 



Senate Appropriations Committee  
SB 2148 
February 18, 2019 
Page 6  
   

Vote 1 –  
Section A - Page 14, lines 29 & 30, removing “or ethics commission”.   
Senator Mathern: Moved section A.    
Senator Hogue: seconded the motion.  
Voice vote carried.   
Section A passes.  
 
Vote 2 -  
Section B – reducing the general fund appropriation by $180,000 which would be $487,155.    
Senator Mathern: Moved section B. 
No second.    
Section B fails.  
 
Vote 3 -  
Senator Hogue: Moved $697,868.00 less the funding for the criminal investigator 1 for 
an appropriation of $517,155. 
Senator Oehlke: seconded the motion.   
Voice vote carried.  
 
Vote 4 – 
Section C -  Insert proposed section 2 (page 1, after line 16, insert section 2).  
Senator Mathern: Moved section C.   
Senator Hogue: seconded the motion. 
 
Chairman Holmberg: Said Senator Mathern has done a lot of work on this but is he is 
always a little uncomfortable when the committee is asked to overturn what the policy 
committee did. 
 
A Roll Call Vote Was Taken:  3 yeas, 11 nays, 0 absent.  
Section C fails.  
 
Vote 5 –  
Senator Hogue: Moved to adopt revised amendments.  
Senator Mathern: seconded the motion. 
Voice vote carries.  
 
 
Vote 6 -  
Senator Mathern: Moved Do Pass on SB 2148 as Amended.   
Senator Dever: Seconded the motion.  
 
A Roll Call Vote Was Taken: 14  yeas, 0 nays, 0 absent.    
Motion carried.  
 
Senator Hogue will carry the bill.  
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Explanation or reason for introduction of bill/resolution: 

 
Relating to disclosures of expenditures, restrictions on public officials and lobbyists, 
investigations of ethics violations and implementing requirements of Article XIV of the 
Constitution of North Dakota; the prohibition on personal use of campaign contributions and 
the rulemaking procedures and requirements for the North Dakota Ethics Commission.   
 

Minutes:                                                 Attachments #1-3 

 
Chairman Kasper:  Opened the hearing on SB 2184. 
 
Chairman Kasper:  Purpose of the hearing is to listen to the comments and discussion on 
SB 2148, which is Article XIV of the Constitution. 
 
Senator Mathern~District 11-Prime Sponsor: (Attachment #1) I encourage the testimony 
to be more specific to the amendment of this bill and not the general philosophy of the issue 
before us.   The bill seeks to fulfill legislative requirements set out by the article of the ND 
Constitution.  In the 90’s, legislation was introduced which morphed into the short educational 
session in ethics that we hold for legislators during our organizational session. 
  
I provided input to the sponsoring committee on the ballot Measure #1.  Republicans and 
Democrats were involved in the discussions and contents.  I have shared all of the working 
drafts of bills that lead up to this bill with leaders of the Republican and Democratic caucuses.  
I also shared it with the chairman before we introduced the bill.  I also recommended to the 
speaker of the house.   
 
As I reviewed the backgrounds, it is apparent that each of us has been accountable to codes 
of ethics.  Today we embark on the next step.  We are addressing the ethical practices in the 
public policy aspect of our lives.  We are measuring the ethical conduct of legislators, other 
government officials and lobbyists by passage of SB 2148. 
 
Senator Hogue will explain the bill with the Senate amendments, which he authored and 
were unanimously adopted by the Senate.  Greg Stites, on behalf of the North Dakotans for 
Public Integrity will address the concerns that we still have and offer an amendment 
accordingly.  I support the amendments and ask for a Do Pass recommendation.  
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Senator Hogue~District 38:  I want to talk about the “solely” issue within the definition of 
“ultimate and true source.”  Lobbyists want the word “solely” inserted into the definition.  Our 
first major change was to remove “solely” because when there are fundraisers they will 
provide meals and drinks.  Our caucus has a golf tournament which we pay green fees, meals 
and refreshments.  So the question is, if you insert the word “solely” into the definition, you 
are introducing the potential for the contributor who paid for the tournament and the recipient 
which is the caucus to report two different numbers.  They gave $500, but really only $300 
was for the campaign and the other $200 was for the golf and meals.  From the caucus 
perspective, the caucus is we are going to report $500.  Now you have two different amounts 
from the same check.  It didn’t make any sense.  So we kept it clean that it is the amount that 
you contribute to that event.   
 
Second major change, the penalty for personal use of campaign funds.  The .05000 version, 
the 2nd engrossment, Section 2, there is a penalty that we inserted for what happens when 
you are using contributions that you received for your campaign for personal purposes.  We 
changed that to a fine of up to $5,000 or 2-times the value of the contribution that was used 
in violation of that section.  The reason for that is we wanted to disincentive use of 
contributions for personal purposes.  The only way to do that is to ratchet that penalty up.  
So, the public official cannot profit by that.  Under the original version of the bill draft, say if I 
buy a car, a $500 fine is not much of a penalty for that misappropriations. 
 
The next major change relates to the whole idea of subjecting the Ethic Commission to 
Chapter 28-32, which is the Administrative Agencies Practices Act.  Beginning in Section 4, 
that was a compromise between the house bill and this bill.  The Ethics Commission is a 
constitutional body and is embedded into the constitution.  It should have some dignity apart 
from an executive agency that has to go through the rulemaking process and be subject to 
review by the legislative review committee and the Attorney General.  We said that the Ethics 
Committee shouldn’t have to do that.  We don’t require the State Board of Higher Education 
to have their rules reviewed by us.  They are a constitutional body.  We also don’t require the 
judicial branch of the government to have their rules reviewed by the legislative branch.  We 
applied that principle to the Ethics Commission. 
 
At the same time, the Ethics Commission is not free to do as it pleases.  It is still subject to 
the due process clause of the XIV amendment of the U.S. Constitution.  It says that any time 
the government acts, it has to do so by providing due process.  That means notice and 
opportunity to be heard by the public.  They have to follow administrative rules for all the 
rules that they make because they have to have some process.  This seemed an appropriate 
one but at the same time they don’t have to come before the legislative branch or the Attorney 
General for a review of their rules. 
 
Fourth change is the definition of “gift.”  We parroted the definition of “gift” that is found in the 
constitution, Section 20 of the bill.  The constitution has a peculiar definition for “gift.”  It says 
that is anything of value including travel. Then it says what is not a gift and it doesn’t further 
define what is not a gift.  There should be a clear line on what a gift is and the dollar amount.  
The committee did not adopt the dollar amount.  What are the wishes of the committee? We 
ended up inserting into this bill draft the language of the constitution in terms of what is a 
“gift.”   
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I disagree with some of my committee members in the authority of the legislature.  There is 
nothing in Article XIV that removed the authority of the legislature to regulate public official’s 
campaign contributions, disclosure statements or any of that.  If the legislature decided that 
a gift of $40 is the threshold, that would be fine because we have that authority today.   
If the Ethics Commission comes along later and says you can’t, that would not control that.  
Until such time that it happens, the legislature has unfettered authority to define what a gift 
is.  A number of folks on the Senate Ethics Committee are of the belief that the legislature 
has no ability to make that definition. 
 
The 5th change is staffing.  We made clear that the Ethics Commission is entitled to an 
independent staff with two FTEs & a separate office.  This office is not within an executive 
branch agency. 
 
The 6th change was not referred to. 
 
The 7th major change that you see throughout the bill I can’t reference to a specific section. 
Any time the accused is subject to a complaint and wishes to contest that in a court of law, 
the venue should be where the accused resides.  That follows civil law.  We wanted to avoid  
the Attorney General representing the Ethics Commission until they decide they want 
someone else to represent them.  The reason we thought the Attorney General is the most 
appropriate person now is because the bulk of work will not necessarily be responding and 
addressing complaints against a public official. It may well be adopting and formulating rules 
under the Administrative Agency’s Practices Act.  Who better to steer them through that 
process than the Attorney General who does that for all the executive branch agencies.   
 
Finally, we made the appropriation of $517,155.  We did that based on the math for 2 FTEs, 
leasing office space and other logistical items that need to be purchased. 
 
Chairman Jim Kasper:  On page 19, line 15, making a complaint.  It appears to me that if a 
complaint is made, your bill does not require that the person making the complaint be 
identified.  So the accused is not able to know who is making the complaint against him or 
her.  Is that correct? 
 
Senator Hogue:  I would not support the idea that the accused not learn the identity of who 
their complainer is.  That runs afoul of fundamental due process and the right to confront 
because there are criminal penalties attached in both the House and Senate bill.  If they 
stand in jeopardy of criminal sanctions, they get to know who their accuser is.   
 
Chairman Jim Kasper:   Reads the bill starting on page 19, line 16 and ending on line 23.  
Nowhere does it state that the accused is given the name of the accuser.  It is just that they 
are given the complaint. 
 
Senator Hogue:  That’s correct.  I would support the accused learning the identity of the 
accuser at the earliest possible stage.  If you go to the informal resolution section 54-66-06 
and 07, page 19, the accused is going to learn who the complainant is because it involves 
that the commission do an informal mediation or negotiation between the accused and the 
complainant.  The accused should know who is the accuser at the earliest stage because 
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that goes to bias and the veracity of the complaint.  You have the criminal sanction; you get 
to know who your accuser is.   
 
(24:43) 
Representative K Koppelman:  I would like to talk about the rules that the commission will 
make.  Also, the comment about your contention that the legislature has the authority to 
define what a gift is.  Do the rules the commission makes have the force and effect of law? 
 
Senator Hogue:  They do and they will. 
 
Representative K. Koppelman:  The reason that the administrative rules committee has 
authority is because constitutionally the legislative branch is the lawmaking branch of 
government.  The legislature has delegated some of that authority to the executive branch 
like the PSC, elected or not elected.  The reason we do what we do is for preserving that 
legislative authority to make law.  When the measure in question was being purposed and 
advocated, the proponents were making statements that lead the public to persuade them to 
vote for it, to believe that the rules the commission makes will be reviewed by the legislature.  
I realize that it doesn’t state that clearly but that was the proposal.  Was that a misinformed 
statement, outright untruth, error or an attempt to get votes.  I don’t know how to process that 
if we are not going to do that. 
 
Senator Hogue:  If someone indicated that the legislature is going to review the rules, there 
is no provision in Article XIV of the constitution that provides for that.  In regard to the 
definition of a “gift”, it explicitly provides that the Ethics Commission will promulgate those 
rules.  My point is that we all have to comply with the legislative enactment.  I don’t know if 
the proponents were saying that there is dual authority here.  Which there is. 
 
Representative K. Koppelman:  The only reason I brought the gift up is because of your 
comment.  Your comment earlier was because of the legislative article in the constitution and 
the legislature has not relinquished its authority to make and govern law.  You felt that 
because of the provision in the measure, until that is superseded by a rule they were to make 
that the legislature has the authority.   I agree with that, my only reason for bringing that up 
and the question is that the legislature does retain its authority to make law.  I struggle with 
that people are voting on what they don’t know what they are voting on.  When they are told 
by those proposing and promoting it, this is the way it’s going to work and then we read it 
and say, it’s doesn’t say that.  If it is at all ambiguous, my thought is that we should honor 
what the proponents intended. 
 
Senator Hogue:  I can’t disagree with that.  The other point for not requiring legislative or 
Attorney General review is a provision in the constitution which is highly unusual that gives 
any taxpayer in North Dakota the ability to challenge what the Ethic Commission does in 
terms of enforcing Article XIV.  The reason I say that’s unusual is the court, congress and the 
state almost always requires that the people who can challenge a decision of an 
administrative agency are the ones that comes before that agency.  Not just Joe Smith off 
the street and you very rarely see that provision. 
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(30:20) 
Representative Steiner:  On page 2, line 11, can you define sub-contributor?  How does 
that impact how we currently do in campaigns? We’ve had testimony on the house side about 
certain groups that are 501C4.  There is a designation where they don’t, by their bylaws, 
release their sub-contributors.  How does that all interact?  
 
Senator Hogue:  That’s an open question and is so called “dark money.”  501C4’s is an 
effort to conceal who is contributing to the political cause.  I don’t know how we will do the 
sub-contributor; I have a proposal that I’m going to introduce to the House bill.   
 
My proposal is that if your organization doesn’t have 25 North Dakota residents, or your 
organization’s board or leadership structure doesn’t have more the half North Dakota 
residents, your advertisements will have to disclose that your organization doesn’t have a 
substantial connection to the State of North Dakota.   
 
I came up with that because trying to run down these sub-contributors is a shell game.  It’s 
hard to figure out when you get a postcard in the mail, paid for by the Citizens Who Love 
Truth and Justice in the American Way.  It’s intentionally deceptive and vague. It’s important 
to know for North Dakotans that that organization is not a North Dakota based organization. 
 
Representative K. Koppelman:  Does that apply to any elective process like an initiative? 
 
Senator Hogue:  Yes, they are intentionally anonymous.  So, how do you get at that with 
these sub-contributor’s concept, I’m not sure you can do it. 
 
Chairman Kasper:  Section 1.2 of the measure--Public disclosure of the “ultimate and true 
source of funds spent in any medium, an amount greater $200, adjusted for inflation.”  How 
did your committee on SB 2148 address those three words, “adjusted for inflation”? 
 
Senator Hogue:  I think we would have dealt with that in the definitions.  I wanted to find the 
most appropriate consumer price index and make sure that the amount was always rounded 
up to the nearest dollar.  I don’t see that in here. 
 
Chairman Kasper:  Your definitions start on page 17.  That is a concern in talking with the 
Secretary of State’s office.  The point made was, first of all you need to define it but then 
adjust for inflation.  Our base is $200 adjusted for inflation.  So we are going to begin to have 
to report $201.44 or greater.  The Secretary of State’s office said “this is going to be very 
difficult to track as time goes on.”   It is difficult for both the recipient and the giver. 
 
The Secretary of State’s office did ask for an opinion about the amount of the gift.  The 
measure calls for an amount greater than $200 but I’m sure that you are aware that in our 
statute, we require a reporting of a $100 or greater for committees.  This is decreasing 
transparency the way the measure was written.  
 
I guess we can’t do anything about it because of what the measure says.  It was probably an 
overlook on part of the Measure 1 committee. 
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Senator Hogue: You are correct.  The committee did clarify whether you are in state or out 
of state contributor. 
 
George Stites~Attorney for North Dakotans for Public Integrity: (Attachments #2 & 3) 
 
(47:00) 
Representative Lefor:  Do you believe adjusted for inflation, there should be some formula 
attached to the consumer price index, for clarity for the Secretary of State’s office?   
 
George Stites:  I believe it would be appropriate to have the definition.  It’s not currently 
listed in the definitions.  The requirement for adjusting for inflation, in both places that the 
Senate bill requires the reporting of the “ultimate and true source”, it does say adjusted for 
inflation.  It hasn’t defined what that is.   
 
That could be handled obviously in 1 of 2 ways.  You could provide a definition now or the 
Ethics Commission could provide that under a rule.  Clearly, there should be a set definition 
because otherwise people could argue that the methodology is incorrect or is not supported 
in some way. 
 
Article XIV does not eliminate, in any way, the legislature’s ability to pass all sorts of additional 
ethical laws.  It doesn’t preempt the field.  There is still concurrent jurisdiction over ethics by 
the legislature.  I do have one difference of opinion, you do so only to the extent the 
constitution isn’t controlling what it is that you are saying.  It is inappropriate, after 2 years 
from now, for the legislature to set a different definition of gift and allow a laundry list of gifts 
that would be permissible.    
 
That because you are up against a constitutional provision.  If the constitution says something 
clearly, then the discretion for you to either redefine it or change it (say something different), 
just isn’t there from a constitutional standpoint.   
 
I absolutely agree that Article XIV didn’t mean that the legislature just stops looking at 
whether it bribery, corruption, ethics, etc.  The Ethics Commission has it role in those five 
areas of transparency and rulemaking authority.  They will be busy doing that.  If the 
legislature thinks that there is something missing or something done differently, I believe they 
are free to do so.  So long as they are not violating the constitutional provisions. 
 
Representative Lefor:  When we talk about adding definitions, we have the statutory 
authority to put it in now.  Then the Ethics Commissions meets and they set a rule, they 
define it.  Their definition would take precedence, would it not? 
 
George Stites:  Yes, no legislature wants to pass a law in conflict with the constitution.  If 
you believe that the constitution defines certain things, then the legislature isn’t free to change 
the definition.  Article XIV has prohibited gifts from lobbyists.  The exception is that gifts are 
prohibited except for the Ethics Commission to pass rules as to North Dakota residents 
getting together and social settings as to what will be not considered a prohibited gift.  It 
would otherwise be a gift.   
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I would hope that they decide in a rule what is permissible in a public way by the procedures 
set out by both of these bills. 
 
Vice Chair Scott Louser: The “ultimate and true source” and specifically sub-contributors.  
We have a mess of reports on the Secretary of State’s site right not because of sub-
contributors.  If we were to pass a law in North Dakota to specifically require the disclosure 
of sub-contributors.  And an out-of-state PAC (Political Action Committee) suggests that they 
can’t provide that disclosure.  Can we impose a penalty or restrict the participation in a 
measure committee whereby a PAC doesn’t disclose their sub-contributors? 
 
George Stites:  I do believe that Article XIV says you can and should set appropriate 
penalties as to all reporting requirements. Section 1 says you should vest one or more entities 
whether it is the Secretary of State or the Ethics Commission or some other entity you 
choose. Then give that entity the power to prescribe and enforce the provisions that require 
the ultimate and true source of reporting.  
 
It ought to include either by them by rulemaking or decide yourself to set the penalties ahead 
of time.  Right now the campaign contributions statement chapter 16.1-08.1 has a penalty of 
associated where it says “if there isn’t a penalty otherwise provided”, then it’s a class A 
misdemeanor for someone to violate what these requirements are.   
 
Whether it’s in state or out of state, it going to be irrelevant if they are not reporting 
appropriately.  It should subject them the penalties that you decide. 
 
Vice Chair Scott Louser:  Who is subject to the penalty after the election has occurred?  
We have a year-end report that gets submitted in January and the election was in November 
and there are no sub-contributors reported when they existed, now what? 
 
George Stiltes:  I’m not sure what you are asking? 
 
(56:57) 
Vice Chairman Louser:  If you focus on an out-of-state PAC or group that has sub-
contributors and our campaign finance laws suggest require disclosure of sub-contributors, 
we have that authority, and that PAC chooses or doesn’t have the ability or desire to disclose 
the sub-contributors.  What happens?  The election has occurred, the contributions are 
made, the year-end report comes in in January, who gets penalized? 
 
George Stites:  If the reporting requirement belongs to the PAC, then whoever the officers 
are of that PAC have violated civil and criminal laws. This happens all the time whether it’s 
in-state or out-of-state that North Dakota prosecutes for not complying with North Dakota 
laws.  We not trying to change the election.  We are trying to enforce the reporting 
requirement.  When these folks don’t report, I would hope that people would be upset enough 
that they would be made an example of.   
 
Vice Chair Scott Louser:  The pre-general election report--we’ve heard the term “dark 
money” and we’ve heard that it may be difficult or impossible to get these disclosures.  If our 
law says that it is required, do we run afoul of free speech if we ban a PAC that doesn’t 
provide the sub-contributors reports? 
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George Stites:  It wouldn’t run afoul of the 1st amendment.  I think that we would have the 
ability to do that. 
 
Representative Heinert:  A follow-up on the sub-contributors, do you think that if the state 
of North Dakota adopted rules that are currently under federal guidelines in reference to sub 
contributors for the PACs, would that comply with Article XIV? 
 
George Stites:  I’m not sure because I’m not familiar with the federal reporting mechanism.  
I believe the answer is “no” because Article XIV is very clear.  North Dakota residents have 
the right to timely information.  I disagree that annually reporting is sufficient.  The House bill 
also said the Secretary of State could have 40 days after that to put it up on the website.  The 
reporting has to be quick enough to make a difference. 
 
(1:03) 
Representative Heinert:  Are you giving the same handout for HB 1521 to the Senate like 
you did for this bill?  Can we receive a copy? 
 
George Stites:  Yes. 
 
Representative Headland:  Did you say that the legislature can establish definitions but the 
Ethics Commission would have the ability to change that definition? 
 
George Stites:  The terms are not defined by Article XIV.   The legislature can provide that.  
We have something new now.  We now have a 4th branch of government where the Ethics 
Commission was given certain duties, rulemaking authority.  It is equal to what the legislature 
might be doing.   The constitution gives them that job to do.  
 
Representative Headland:  Would an Ethics Commission have the ability to change the 
definition just because they wanted to? 
 
George Stites:  They are constrained the same way you are.  The commission can modify 
the rules down the road.  They want stability and transparency. 
 
Representative Headland:  Would the Ethics Commission have the ability on a political 
whim to make a change that fits their political agenda just because they could?  If they have 
the authority to changes definitions at any time, that is a scary thought. 
 
George Stites:  Because of the way the process works, they are required to follow the 
rulemaking process.  They could do bad things but that is no different than the legislature 
could do bad things.  It is another part of government that is accountable. 
 
Representative Ruby:  I have been thinking about your answer to the questions about the 
disclosure statements and timing.  Currently it is pre-primary disclosure and pre-general and 
year end.    After the pre-general, if there is a contribution of $500 or more, there is a 24-hour 
requirement.  With those guidelines you said people should know the information before they 
vote.  How is that possible with the timelines and with the final report for what happened after 
the pre-general report? 
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George Stites:  Chapter 16.1-08.1 does a good job of making this information available as 
soon as possible.  Article XIV now pushes it more.  It is time now to look at this whole chapter 
to see if the transparency that it offers should be more timely. 
 
Out-of-state super PACs file paper forms.  It is not electronically available.  I went over to the 
Secretary of State’s office to get a list of the super PACs that report.  They have the paper 
files but not a list.  Within four years they ship the paper off to the archives.  Section 1 of 
Article XIV says we have to look at a new way of making this information available in a timely 
manner. 
 
Representative Boschee:  Are you saying the 40-day window should be extended from 
election?  Or are you saying that you think a contribution of a certain size should be reported 
within a certain time period available online. 
 
George Stites:  The old way of doing things needs to be looked at.  It should be easier to 
submit and easier for people to look at.  This is our opportunity because of Article XIV. 
 
Vice Chair Scott Louser:  Have you seen the amended report as of March on the Secretary 
of State’s site. 
 
George Stites:  No. 
 
Vice Chair Scott Louser:  It is confusing and that is under current law.  We need a solution.  
I would appreciate by our next hearing if you could look at that and help interpret what is 
being reported. 
 
Representative K. Koppelman:  You are an analyst hired by the proponents to determine 
what legislative activity is necessary to implement it.  You are also advocating for several 
other items as well. 
 
George Stites:  Yes. 
 
Representative K. Koppelman:  Is there any other body in the constitution or government 
that is not accountable to the people that has this much power? 
 
George Stites:  I could compare it to the appointed members to the State Board of Higher 
Education. 
 
Representative K. Koppelman:   Section 3, subsection 3 you said provides a statement of 
legal construction, severability and constitutional conflict.  I would call it the supremacy 
clause.  Is there anything else in the constitution that gives a body supremacy over all the 
other state government entities? 
 
George Stites:  I can’t think of one. 
 
Representative K. Koppelman:  Does a court even have the authority to exercise its 
constitutional authority in analyzing something that may come up in this measure that might 
conflict or is the measure going to rule over everything that has ever been done in our state? 
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George Stites:  There is no legal basis that would put them so far up that the Supreme Court 
doesn’t have authority over them. 
 
Representative K. Koppelman:  Reads from Section 4, subsection 3: “If any provision of 
this article is held to be invalid, either on its face or as applied to any person, entity, or 
circumstance, the remaining provisions, and the application thereof to any person, entity, or 
circumstance other than those to which it is held invalid, shall not be affected thereby. In 
any case of a conflict between any provision of this article and any other provision 
contained in this constitution, the provisions of this article shall control.”  That sounds pretty 
absolute to me. 
 
Groups including the ACLU have indicated that this article is unconstitutional under the 
federal constitution.  What is your opinion on that? 
 
George Stites:  I disagree with the ACLU.  I do believe that there is no question that it is 
constitutional under federal law.  It doesn’t infringe on first amendment rights.  The case law 
from the Citizens United case supports the proposition that increased transparency of 
contributions made to influence government is paramount for the people to be able to know 
who is influencing their government with money. 
 
Representative K. Koppelman:  Have you contemplated the idea that the Supreme Court 
is being asked to deal with an issue like this where we are taking one article in our constitution 
and placing it in authority over everything else?  Is that even constitutional to take a section 
of the constitution and say that it trumps everything else? 
 
George Stites:  To me this is not such an onerous provision.  It is a new constitutional 
provision put in place.  When a court would consider the weight of a part that has existed for 
100 years or this new provision, the scales of justice would balance in favor of Article XIV 
because it is the newest. 
 
Chairman Jim Kasper:  Adjourned the meeting.  
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Chairman Kasper:  Called to order 
 
Senator Mathern, Sponsor:    (Attachment #1) Definition of lobbyist. 
A definition that could be common is combining the intent of Article XIV and what we already 
have in Century Code.  Senate Bill 2148 did not have that definition. 
 
There has been confusion about an amount adjusted for inflation.  The adjustment for inflation 
would relate to contributions.  It could be left to the Ethics Commission. I worked on an 
amendment for inflation.  Then I learned that the Secretary of State also worked on an 
amendment.  If you are interested in simplifying that you can look at his.  One idea is just 
authorizing.  We just don’t do anything with the inflationary rate or set it once a year. 
 
(Attachment #2) Amendment #19.0422.05009  
The House started with a bill regarding a study and so did the Senate.  We are all learning in 
this process.  We are going to have five commissioners that are also learning.  Consider 
putting a study resolution in bill.  It covers three areas: 

1. Gives additional time for implementation and law making.  If you intend to not take 
that time, it would still be helpful to study those areas.   

2. Develop a mechanism where the legislature and the Ethics Commissioners 
collaborate in implementing Article XIV. The commissioners would sit at the table 
with you as legislators.  I suggest having two commissioners.  Then there isn’t an 
issue about having a quorum and giving notice.   

3. The interim committee develop ways of educating the public and legislators on how 
to carry out the request of Article XIV.  That could be a workshop, a manual, an 
online course, etc. 
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Also I want to remind you of the amendment handed out March 12 which is #19.0422.05003 
for “ultimate and true source.”  That relates to the concept of sub contributors. 
 
Representative Lefor:  Your first amendment (Attachment #1) given today, #2 with all of the 
lines deleted, is it your intent that the last sentence replaces the other verbiage? 
 
Senator Mathern:   The intent is that they are combined by that one sentence.  If you wanted 
letters e. or d. and have a further elaboration of people exempt, but it appeared that they all 
fit that definition. 
 
Representative Lefor:  It wasn’t your intent to move these out of that chapter?  It was to 
change the wording in subsection 2 where you are putting it to a different definition.  Is that 
correct? 
 
Senator Mathern:  Yes.  The goal is to make it consistent with Article XIV.  It would take 
investigation by Legislative Council. 
 
(14:30) 
Representative K. Koppelman:  Your suggested amendment (Attachment #1) in # 2 does 
restate subdivision c.  But it doesn’t seem to capture what is listed under d. and e. 
You would be talking about exempting public officials.  There are other people defined.  Yet 
you said you were restating the language that is there. 
 
Senator Mathern:  Letter a. is a private citizen appearing on the citizen’s own behalf.  Some 
of the ones listed in the crossed out language are really there as a private citizen.  So they 
are covered there already.  Or they are a board member or a volunteer.  That would apply to 
being involved in a trade or a professional association.  The attempt is to bring them together. 
 
Representative K. Koppelman:  The last sentence of #2 seems to be referencing the state 
or political subdivisions, excluding public officials.  
 
Senator Mathern:   I saw them also as being in the role of a citizen.  The idea is to create 
one definition. 
 
(17:50) 
Representative Steiner:  part d under #2 (Attachment #1) “Invited by the chairman . . .” 
Sometimes we have people on the national level who are invited by the chairman to speak 
to an interim committee.  Sometimes they work for a group.  Under your change are they 
included as you consolidated to that one sentence or did you want them excluded? 
 
Senator Mathern:  They are coming as a citizen with a special passion that represents all 
with the same passion.  They are not regularly here.  If you would like to keep it in there, that 
is alright. 
 
Representative Steiner:   We sometimes ask a specialist, is he required to register as a 
lobbyist?  Is that person considered a citizen? 
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Senator Mathern:  I think that person would normally have other requirements and may be 
involved in campaign contributions or hiring lobbyists.  Other provisions of this bill would be 
applicable.  If you think that is a loophole, it would need some attention. 
 
Representative D. Anderson:   Could we leave (Attachment #1) part e in there? 
 
Senator Mathern:  I could see leaving part d in.  Part e needs a little more work, so I would 
take that out.  Part e is getting close to some of the other provisions of the law. 
 
Representative D. Anderson:  Instead of saying “presenting testimony”, could we say 
“educating the committee.” 
 
Senator Mathern:  The intent is to make sure that there is a way that everyone is accounted 
for.  If that person has more influence than the standard citizen, there should be more 
requirements.  That is related to making this consistent with Article XIV. 
 
Representative D. Anderson:  When we develop policy, it is important to receive all the 
education we can get to make good decisions 
 
Senator Mathern:  I agree.  That is why #1 applies and #2 we grant the exceptions.  That 
doesn’t mean we don’t want those people. 
 
Representative Boschee:  This is more about disclosing who is engaging with us.  That is 
what voters were looking for as far as transparency.  We depend on professionals all the time 
to help us make good policy. 
 
Chairman Jim Kasper:   When you make the statements that they should be held to a higher 
standard of disclosure because of who they are, I get worried.  The U.S. Constitution grants 
the right of all people to have the freedom of speech. 
 
You want more disclosure.  You are getting into other areas that are already disclosed such 
as a campaign contribution.  It is disclosed.  They have to be identified with name, address, 
where they live, position, etc.   The identification is received in the committee when the person 
makes their points about the legislation. 
 
Another area of concern, on your amendment (Attachment #1) you are crossing off the words 
“a legislator.”  We are legislators and we aren’t subject to the lobbyist requirement in the 
statute.  With your striking of “a legislator”, it appears now we become also a lobbyist.  We 
are lobbying each other every day.  I am concerned about that part of your amendment. 
 
Senator Mathern:  The attempt to simplify was to have the legislator be noted as a public 
official.  In the language in #2, I would define you as a public official which exempts us from 
this role as lobbyists.  You would be here as a public official.  Article XIV isn’t just about us. 
It is also about the executive branch and other government officials. 
 
Chairman Jim Kasper:  It takes away clarity and makes it more ambiguous.  What is wrong 
with keeping it in? 
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We have in code, Chapter 54-05.1, the definition of lobbyist and what you cited in your 
amendment.  This has been in code and amended over time.  Everyone is used to that.  
Measure 1 did not define lobbyist.  It gives the legislature discretion to make legislation to 
clarify Measure 1.  If we do not define lobbyist, we have defined it from the perspective that 
it is already in code.  The people filing campaign reports for years are used to that 
terminology.  What is wrong with the definition that we have in code? 
 
Senator Mathern:  It appears the definition in code is more limited to the activity of the 
legislative process.  A lobbyist according to Article XIV is a person who engages in that 
activity in more ways than our legislature.  The goal is to take what we have in place and 
make sure it is applicable to other areas of government which Article XIV requires.  Our 
statute was developed to regulate the activity in these halls.  Article XIV expands that to 
regulating activity beyond the halls of the legislature into the tower of the executive branch. 
 
Representative Steiner:  For example, an oil executive is only coming in because of a 
change of a regulation.  He is coming on behalf of his company.  You are suggesting he 
comes for that one time and he has to buy a $25 tag for the one day?  When he testifies he 
signs the board and identifies himself.  How is the public not seeing the transparency?  It is 
a public meeting. 
 
Senator Mathern:  Yes.  It would be easier for the citizens to know he is there if he is 
registered.  It is easier for the citizens to go to the Secretary of State’s list of registered 
lobbyists than to go to every executive office to determine who has been there to lobby them 
regarding a public policy matter.  Yes, it another $25. 
 
(36:19) 
Representative Heinert:  Just registering only gives the name and they are here to lobby.  
It doesn’t tell who they talked to.  Where is the transparency? 
 
Senator Mathern:  We are trying to move to more transparency.  If you want to have them 
identify who they went to see, when, and what they said is another level.  Article XIV doesn’t 
require that level of transparency.  But we can add that. 
 
Chairman Jim Kasper:  Sounds like everyone has to wear a tracking device so anyone can 
go online and find out where you have been.  It is approaching scariness to me.  
 
Representative Heinert:  Where in Article XIV does it say they have to register if they want 
to talk to a group at the capitol? 
 
Senator Mathern: “Lobbyist” is used in Article XIV a number of times.  There is no specific 
definition.  The intent is to have the legislature make that definition.  Article XIV does give the 
legislature the ability to do some of these things.   
 
Representative Heinert:  The commissioners may weigh in on the definition.  If the 
legislature develops the definition, can the commission change it? 
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Senator Mathern:  The commission will consider what the legislature has done and 
determine if we have met the minimum requirements.  That is why I suggest the study 
committee and to have commissioners on it. 
 
Representative Headland:  With the example where an executive comes in to testify and 
we require him to register as a lobbyist, are we going to find they will come in as a private 
citizen? 
 
Senator Mathern:  There are other provisions in the statute and Article XIV that addresses 
that.   If they are representing a specific activity that they want us to do in government, that 
is their work or business, it would not be above board to claim to be a citizen.  That would be 
a violation of Article XIV. 
 
Representative Headland:  I am a farmer and I testify as a citizen. 
 
Senator Mathern:  If you came as a farmer, you would be exempt.  But if you represent all 
farmers with an organization, you would not be exempt.  The Ethics Commission would 
further clarify that.  We do that now in state agencies. 
 
Representative R. Becker:  Could one say they are an individual when everyone knows 
they are not? 
 
Senator Mathern:  You just said “everyone knows.”  They would need to register. 
 
Representative R. Becker:  If you are affiliated with an organization, can you be here in 
your own capacity? 
 
Senator Mathern:  No.  The degree that you outlined is further than what is in Article XIV.  
We all have different hats.  Look at the primary role of that person. 
 
Chairman Jim Kasper:  Reads the first amendment to the U. S. Constitution: 
“Congress shall make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the Government for a redress of grievances.” 
 
This discussion in trying to micromanage people’s thoughts and intentions is impossible.  If 
someone identifies themselves, what more do we need?  The Constitution guarantees they 
have the right to speak.  Some of the discussion on these amendments appears there is an 
attempt to build barriers between the citizens and the first amendment.  That is very 
frightening. 
 
Senator Mathern:  Since that was placed in our constitution, there have thousands of cases 
in court to implement and apply it. 
 
I think it would be simpler to have a consistent definition.  What is consistent is up to you. 
I am bringing the concept that I think would be helpful. 
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Representative Mock:  What is the reason for the change?  Is it because they may have 
been politically active and you want the declaration of their involvement? 
 
Senator Mathern:  Under 1c (Attachment #1), the goal is to assure that the definition applies 
to more than the legislative branch.  The other intent is to simply it for the citizens, lobbyists, 
etc. 
 
Representative Mock:  2d and 2e is the invitation to come for informational purposes.  What 
is the concern with that individual speaking and not registering as a lobbyist? 
 
Senator Mathern:  You could keep 2d in there. 
 
Representative Mock:  Expanding to all branches is a good purpose.  The title of law is 
listed.  It is 54-05.1—Legislative Lobbying.  While we are changing the definition, do we need 
to change the title of that statute or create a new statute? 
 
Senator Mathern:  We don’t legislate titles of code.  If we pass this, that would be up to 
legislative council.  There may be other sections of that chapter that we should be looking at.  
We can only do so much.  That is why Article XIV has the three-year time frame. 
 
Representative Lefor:  In looking at the amendment on the study (Attachment #2), my 
understanding is the Ethics Commission can promulgate rules without the legislature.  The 
only way that can be changed is if it is judicial and a case is brought forth.   If we put something 
in definition, the Ethics Committee can change it.  Why do you feel a study is important? 
 
Senator Mathern:  I see interim studies as opportunities for education including the 
commissioners.  The commissioners are going to be citizens.  They also need education. 
 
The intent is to promote collaboration and education.  There has been a lot of tension about 
this.  It would create the atmosphere of avoiding conflicts in the future. 
 
Tracey L. Wilkie:  (Attachment #3) 
Supports SB 2148 in its current form. 
 
Representative Boschee:  What happens if a lobbyist doesn’t register?   How does your 
office administer those complaints?   
 
Jim Silrum, Deputy Secretary of State:  We reach out to the individual and explain the 
requirements.  If they refuse, those are in place by a court of law and would engage the 
Attorney General to bring charges. 
 
Representative Boschee:  You would administer the complaint but the action is with the 
court system? 
 
Jim Silrum:  We are not given the enforcement authority.  We can impose fines as specified 
in law.  In this instance it would have to be a court that would say they are guilty of an 
infraction. 
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Representative Boschee:  How do you see Article XIV and the definition of lobbyists? 
 
Jim Silrum: There is campaign finance and there is legislative lobbying.  Even under Article 
XIV, we believe the separation between the two still remains.  Article XIV says a lobbyist 
cannot deliver campaign contributions on behalf of someone else.  That doesn’t prevent a 
lobbyist from making a campaign contribution on their own. 
 
Representative Boschee:  Article XIV, Section 2, subsection 1 “A lobbyist may not 
knowingly give, offer, solicit, initiate, or facilitate a gift to a public official. A public official 
may not knowingly accept a gift from a lobbyist. These prohibitions do not apply if the 
lobbyist is an immediate family member of the public official.”  So it would have an impact 
on people who register as a lobbyist whether we define it under legislative code or  
SB 2148. 
 
Jim Silrum:  That is in the gray area of the statute.  What is a gift?  It is defined, but we see 
it different from a campaign contribution.   
 
Representative Boschee:  Yes, it does say that a gift is not a campaign contribution 
 
Chairman Jim Kasper:  Further comments that would help? 
 
Jim Silrum:  The amendments we prepared were on HB 1521.  In those amendments we 
are proposing that all references to “adjusted for inflation” be removed from the bill.  If you 
are a measure committee, you need to disclose any contribution in excess of $100.  Any 
others like a candidate or political party, you are to disclose the name of an individual who 
gave more than $200.  It is our understanding that even though Article XIV says adjusted for 
inflation, the law can require more disclosure than the constitution requires.  We think it is 
simpler to leave the reporting thresholds at $100 and $200 so we are not changing them to 
some odd amount.  Contributions of $200 or less need to be reported; but you don’t have to 
report the name of the individual who gave a contribution until it is one cent over $200.  Then 
their name and address must be disclosed.  If we start changing it for inflation, it will promote 
confusion?  The only time it would need to be changed is if we have a drastic situation with 
deflation that what is worth $200 now is worth less. 
 
There should be reporting of sub contributors whenever someone gives a contribution to a 
candidate or party.   We are suggesting an amendment to 16.1-08.1 and 03.1 to make it clear 
that all filers of campaign contribution statements need to report sub contributors.   
That is the only section that requires sub contributors and that section only deals with 
measure committees. 
 
Representative Boschee:  Is there a reason those same amendments aren’t added to  
SB 2148 which has similar language? 
 
Jim Silrum:  I will submit them to this bill also. 
 
Representative Ruby:  I agree “adjusted for inflation” would have odd dollars and cents 
amounts.  It would be good to make those adjustments over several years.  I hope your 
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amendment would make the incremental jumps after the inflationary levels have reached a 
certain threshold. 
 
Jim Silrum:  We offered our suggestion but we recognize you are the policy setting branch 
of government. 
 
Representative K. Koppelman:  In this case the people have made a policy by passing a 
measure that includes an inflationary increase.  That is broader than current law.  Periodic 
adjustments would make sense. 
 
Jim Silrum:  We looked at the measure that was submitted for approval to circulate.  We 
also wondered because here was a measure that was intended to provide for greater 
transparency and it provides less transparency because those amounts go up.  It applies to 
any filer.  It exposes one of the difficulties with initiated measures.  Once we give the approval 
for circulation, there is no way to change it. 
 
Representative Ruby:  There was some recognition that over a period of years there are 
inflationary levels.  It hasn’t been changed since I have been in the legislature.  By doing the 
incremental where we don’t change it until the inflation has reached a threshold, we are being 
more transparent. 
 
John Olson, Lobbyist:  I am bothered by the loose definitions we attach to lobbyists.  We 
as citizens have a right to express our opinions. Up until Measure 1, I knew what the rules 
were under the lobbyist’s chapter.  In that chapter everyone that comes before you and 
expresses an opinion is a lobbyist.  There are certain exemptions.  A citizen is exempt from 
registration along with those requested by the chair.  The rules were understood.  
 
Does Article XIV relate to the definitions in Chapter 54?  I would be more comfortable if you 
would have an exclusionary definition and take out the citizen that appears on their own 
behalf.  That person is not a lobbyist.   
 
(1:29:05) 
Chairman Jim Kasper:  Chapter 54-05.1-02, subsection 2--we do have that exemption for 
a private citizen in current statute.  The ambiguity is what is the definition because of  
Article XIV. 
 
John Olson:  54-05.1-02, subsection 1 says “this chapter applies to any person who, in 
any manner whatsoever, directly or indirectly, performs any of the following activities: 

a. Attempts to secure the passage, amendment, or defeat of any legislation.”   
So everyone is a lobbyist.  The problem is we have definitions of lobbyists now that cover 
private citizens exercising their first amendment rights.  The lobbyist term is incorporated into 
Article XIV.  That is where my confusion lies.   
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Geoff Simon, Lobbyist:  The answer lies with the federal government.  As a former federal 
registered lobbyist, all three of the following have to apply to the individual required to 
register:   

1. The individual must make more than one lobbying contact on behalf of their employer 
2. Spend more than 20% of their time lobbying over a three-month period 
3. The organization must spend more than $13,000 on lobbying in any given quarter  

Again, all three must apply before an individual is required to register.  That lobbying contact 
does not include testimony before a committee or appearance before a regulatory body to 
comment on a rule. 
 
Representative Steiner:  (question to Representative Boschee)  You made a statement 
“that if you use a loophole.”  Are you concerned about a loophole? 
 
Representative Boschee:   My reference to “loophole” is the decision someone has to make 
in terms of whether to register as a lobbyist or not.  Some may try to come as a citizen to use 
that as a loophole when they are from a company. 
 
Chairman Jim Kasper:  As a legislator have you had any situations where you did not know 
when you were talking to a person whether they were a citizen or a lobbyist in hiding as a 
citizen? 
 
Representative Boschee:  It was someone that was testifying. 
 
Chairman Jim Kasper:  Closed the hearing. 
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investigations of ethics violations and implementing requirements of Article XIV of the 
Constitution of North Dakota; the prohibition on personal use of campaign contributions and 
the rulemaking procedures and requirements for the North Dakota Ethics Commission.   
 

Minutes:                                                  

 
Chairman Kasper:  Called to order 
 
Chairman Jim Kasper:  The Senate passed HB 1521 yesterday.  They did amend it 
dramatically.   
 
Appointed a Conference Committee: 
Representative Louser  
Representative Mock  
Representative Kasper  
 
It is premature to act on SB 2148 until we have a feel for where HB 1521 is going. 
 
Chairman Jim Kasper:  Adjourned 
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☐ Subcommittee 
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      Committee Clerk:  ReMae Kuehn 

 

Explanation or reason for introduction of bill/resolution: 

 
Relating to disclosures of expenditures, restrictions on public officials and lobbyists, 
investigations of ethics violations and implementing requirements of Article XIV of the 
Constitution of North Dakota; the prohibition on personal use of campaign contributions and 
the rulemaking procedures and requirements for the North Dakota Ethics Commission.   
 

Minutes:                                                  

 
 
Chairman Jim Kasper:  Gave update from Conference Committee for HB 1521. 
Proposed amendment from Senator Hogue 1521 adopted most of what the Senate amended 
into with additional amendments.  The version from the Senate didn’t require the person who 
made the complaint to identify themselves or require it to be in writing.  It didn’t protect the 
confidentiality of a complaint.  Anyone could make a phone call from anywhere and lodge a 
complaint.  It does put the due process back in and simplify what we had sent to the Senate 
originally.  It also did increase the budget from what we sent.   
 
Senator Mathern wants a study.  There is no study in that version 
 
Representative Steiner:  I have an idea for more disclosure.  It would be for travel 
accommodations, meals, or refreshments.  The public official submits a report to the 
Secretary of State detailing the purpose and costs of the travel provided by the lobbyist within 
30 days of returning.  With transparency it would be of value to constituents.  It is a suggestion 
to the Ethics Commission for out-of-state travel. 
 
Chairman Jim Kasper:  I would suggest adding that to HB 1521 tomorrow at the conference 
committee. 
 
Chairman Jim Kasper:  Adjourned 
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☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk:  ReMae Kuehn 

 

Explanation or reason for introduction of bill/resolution: 

 
Relating to disclosures of expenditures, restrictions on public officials and lobbyists, 
investigations of ethics violations and implementing requirements of Article XIV of the 
Constitution of North Dakota; the prohibition on personal use of campaign contributions and 
the rulemaking procedures and requirements for the North Dakota Ethics Commission.   
 

Minutes:                                                 Attachments #1 & 2 

 
Chairman Jim Kasper:  Reviewed Conference Committee results for HB 1521. 
 
Speaker Klemin:  Amendment for a study #19.0422.05013 (Attachment #1) 
Questions that could be studied. (Attachment #2) 
 
Amendment for a study not the same as what was in House Concurrent Resolution 3028. 
 
The members of the Ethics Commission would be participating on the study committee as 
nonvoting members.  They could ask questions and become better informed. 
 
SB 2148 won’t be needed in its original for when HB 1521 passes. 
 
Transparency would be looked at along with funding sources, lobbyists, conflicts of interest, 
responsibilities of the legislative assembly, responsibilities of the Ethics Commission, and 
issues between the North Dakota and U.S. Constitution.  Article XIV has a supremacy clause 
that seems to supersede everything in the rest of the constitution.  Are the sanctions 
appropriate?  How can everyone be better educated? 
 
 
Representative Mock:  Moved to adopt amendment #.05013 
 
Representative Steiner:  Seconded the motion. 
 
Speaker Klemin:  This is a mandatory study. 
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Chairman Jim Kasper:  The process that we have gone through is like what is outlined in 
SCR 4001.  That resolution states that if a constitutional amendment is passed, the 
amendment will be presented to the next legislative session for debate and discussion.  Then 
the legislature will support the constitutional amendment as written or vote to put it back on 
the ballot.  The process we used here is that we have been vetting a bill with the difference 
being that it is already in the constitution. 
 
Voice Vote taken.  Motion passed to adopt the amendment. 
 
 
Representative Mock:  Moved Do Pass as amended. 
 
Representative K. Koppelman:  Seconded the motion. 
 
A Roll Call vote was taken:  Yes  _12_, No __0__, Absent ___2__. 
 
Do Pass as amended carries. 
 
Representative Louser will carry the bill. 

 
Chairman Jim Kasper:  Adjourned. 
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SB  2 148- Se nate Com m ittee on Eth ics- J a n u a ry 30, 2019 

Cha i rma n Hogue a n d  Comm ittee Mem be rs, 

My name  is Tim Mathern, Senator from Fa rgo .  I sponsored S B  2 148 wh ich u pon  
passage w i l l  fu lfi l l  l eg i s l at ive req u i rements set out  by  Art ic le  14  of  the No rth 
Da kota Const itut io n .  

I n  t h e  '90s I i ntrod uced leg is lat io n  wh ich  eventua l ly morphed i nto t h e  educationa l 
sess ion i n  eth ics we now have i n  o u r  o rga n izat iona l  sess ions .  Befo re the l a st 
e lect ion I p rov ided i n put to the Sponsor ing Com m ittee of ba l l ot Measu re #1 .  I n  
those a ct iv it ies a nd i n  the tea mwork of d raft ing of SB2148 I have cons i stent ly 
i nvo lved Repub l ica ns  and  Democrats in the d i scuss ions  a n d  content .  The issues of 
eth ics a re common  to us  a l l  and the prevent ion of u neth ica l be hav ior  i nc l udes 
c lea r gu ide l i nes .  Leade rs of both ca ucuses a nd the gove rnor  have had  a ccess to 
d rafts of th i s  b i l l  wh ich has  gone th rough ma ny cha nges .  

Membe rs of the com m ittee, as  I review ou r  background s  it  i s  a ppa rent that each 
of us  has been a ccou nta b le  to codes of eth ics in o u r  p rofess ions .  Today  we s imp ly 
emba rk on  bu i l d i ng on  th i s  i n  the pu b l i c  po l i cy a spect of our  l ives and that of ou r  
co l l eagues .  I n  a d e l i be rate and  measu red manne r, we  a re c l a r ify i ng  t he  sta nda rds  
of  eth ica l conduct of  leg is l ators, othe r  gove rnment offi c i a l s, a nd l obby ists . No rth 
Da kota c it ize ns  have d i rected u s  to do  th is by a pp rovi ng Art i c le  14.  I trust we ca n 
work together  i mp lement ing th i s  d i rective . 

To make effic ient  u se of you r  t ime ;  Atto rney C la i re Ness of the Leg i s l at ive Cou nc i l  
wi l l  exp l a i n  the b i l l , Atto rney G reg Stites wi l l  exp l a i n  the rat iona le  of  the three­
t iered a pp roach th i s  b i l l  p resents- 1 .  esta b l i s h  the eth ics com m iss i on, 2 .  do  a n  
i nte r im study, a n d  3 .  pass a nothe r  b i l l  i n  the ' 2 1  sess io n .  H e  w i l l  exp l a i n  suggested 
amendments wh i ch  I have prov ided to you n u m be red 19 .0422 .02002 .  The V ice 
P res ident  of No rth Da kota ns fo r Pub l i c  I ntegrity, E l l e n  Chaffee w i l l  g ive broade r  
attention  to  the c it i ze n env i ron ment s upport ing th i s  b i l l .  Hav i ng  the N at iona l 
Confe rence of State Leg is l atu res  he re d id not work out  but  attached you· w i l l  fi nd 
the i r  offe r of  p resentat ion wh ich  we ca n d iscuss i n  com m ittee .  I have a sked othe r  
advocates a nd those who have q uest ions  o r  oppose a spects to testify afte r that .  

I a sk  you to adopt the  a mendments and I ask you to ma ke a Do Pass 
recommendat ion  to the Senate . Tha n k  you for you r cons id e rat io n .  
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Title. 

Prepared by the Leg islative Counci l  staff for 
Senator Mathern 

January 29 , 20 1 9  

PROPOSED AMENDM ENTS TO SENATE BILL NO.  21 48 

Page 1 ,  l ine 3 ,  remove "to amend and reenact sections" 

Page 1 ,  remove l ines 4 through 7 

Page 1 ,  l ine 8 ,  remove "North Dakota eth ics commission ; "  

Page 1 ,  l i ne  9, remove "and" 

Page 1 ,  l ine 9, after "appropriation" i nsert " ; and to declare an emergency" 

Page 1 ,  remove l i nes 1 1  through 24 

Page 2, remove l ines 1 through 30 

Page 3, remove l i nes 1 through 30 

Page 4, remove l ines 1 through 30 

Page 5, remove l ines 1 through 29 

Page 6, remove l i nes 1 through 31  

Page 7 , remove l i nes 1 through 31  

Page 8 ,  remove l ines 1 through 31  

Page 9, remove l i nes 1 through 31  

Page 1 0 , remove l i nes 1 through 30 

Page 1 1 ,  remove l i nes 1 through 31 

Page 1 2, remove l ines 1 through 31 

Page 1 3 , remove l ines 1 through 3 1  

Page 1 4 , remove l i nes 1 through 30 

Page 1 5 , remove l i nes 1 through 29 

Page 1 6, remove l ines 1 through 31 

Page 1 7 , remove l i nes 1 through 31 

Page 1 8, remove l ines 1 through 31 

Page 1 9, remove l ines 1 through 31 

Page 20, removes l ines 1 through 1 1  

Page 20, after l ine 1 4 , insert: 

".L For purposes of th is chapter, unless the context otherwise requi res: "  

Page 20, l i ne  1 5 , replace ".L" with ".a.." 
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Page 20, l ine 1 8 , rep lace "2..." with "th" 

Page 20, l ine 20, replace "3 . "  with "c ." 

Page 20, l i ne 23 , rep lace "4 . "  with ".d,_" 

Page 20, remove l ines 25 through 3 1  

Page 21 , remove l ines 1 through 1 2  

Page 21 , l i ne 1 3 , replace "ft" with 1 1§...1 1  

Page 21 , after l ine 1 4 , insert :  

"2. For purposes of article XIV of the Constitution of North Dakota, "lobbyist" : 

a .  Means a person who, d irectly or  ind irectly: 

ill Attempts to secure the passage, amendment, or defeat of any 
legislation by the legislative assembly: 

.(2). Attempts to secure the approval or veto of any legislation by the 
governor: 

.Ql Attempts to i nfluence decisions regard ing legislative matters 
made by the legislative management or a legislative committee: 
or 

@ Attempts to influence decisions regard ing offic ial matters made 
by a publ ic official in the executive branch of state government. 

b .  Does not mean: 

ill A private citizen appearing on the citizen's own behalf: or  

.(2). A public official or an employee, officer, board member, 
volunteer, or agent of the state or its pol itical subdivis ions acting 
in  the ind ividual's official capacity. " 

Page 24, after l ine 1 1 ,  i nsert : 

"54-66-1 4. Personal use of contributions prohibited - Penalty. 

The eth ics commission shal l impose a fine of up to ten thousand dol lars upon 
any person that v iolates section 16, 1 -08. 1 -04 . 1. The ethics commission may impose a 
fine of up to fifty thousand dollars per violation upon any person who vio lates section 
1 6 . 1 -08. 1 -04. 1  more than once in  a twelve-month period . Fines imposed under th is 
section are i n  addit ion to any fines imposed under section 1 6 . 1 -08 . 1 -07 for a v io lation 
of section 1 6. 1 -08. 1 -04. 1 ." 

Page 24, l ine 21 , rep lace "bienn ium" with "period" 

Page 24, l i ne 21 , replace "July 1 ,  201 9 , "  with "with the effective date of this Act" 

Page 24. after l ine 27 , insert: 

"SECTION 4. EMERGENCY. Section 3 of this Act and North Dakota Century 
Code sect ions 54-66- 1 1 ,  54-66-1 2, and 54-66-14 , as created by sect ion 1 of th is Act, 
are declared to be emergency measures ."  
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Sixty-sixth 
Leg is lative Assembly 
of North Dakota 

I ntroduced by 

Senator Mathern 

SENATE BILL NO. 21 48 

A B ILL  for an Act to create and enact chapter 54-66 of the North Dakota Century Code,  relating 

to restrictions on pub l ic  officials and lobbyists , i nvestigations of eth ics violat ions ,  and 

imp lementing requ i rements of article X IV of the Constitution of North Dakota; to amend and 

reenact sections 28 32 01 , 28 32 02, 28 32 03, 28 32 06, 28 32 07, and 28 32 08, 

subsection 5 of section 28 32 08. 1 ,  sections 28 32 08.2, 28 32 09, 28 32 10, 28 32 11 , 

28 32 12, 28 32 14, 28 32 15, 28 32 16, 28 32 17, 28 32 18, and 28 32 18. 1 ,  and 

subsections 2 and 4 of section 28 32 19 of the North Dal<ata Century Gode, relating to 

rulemalcing procedures and requirements for the North Dakota ethics commission; to provide for 

a leg is lative management study; to provide a penalty; afl€1-to provide an appropriation: and to 

declare an emergency. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:  

SECTION 1 .  AMENDMENT. Section 28 32 01  of the North Dakota Century Gode is 

amended and reenacted as follows: 

28 32 01 . Definitions. 

In this chapter, unless the context or subject matter othel\vise provides: 

1 .  "Adjudicative proceeding" means an administrative matter resulting in an agency 

issuing an order after an opportunity for hearing is provided or required. An 

adjudicative proceeding includes administrative matters invol•,ing a hearing on a 

complaint against a specific named respondent; a hearing on an application seel<ing a 

right, pri�·ilege, or an authorization from an agency, such as a ratemalcing or licensing 

hearing; or a hearing on an appeal to an agency. An adjudicative proceeding includes 

reconsideration, rehearing, or reopening. Once an adjudicative proceeding has begun, 

the adjudicative proceeding includes any informal disposition of the administrative 

matter under section 28 32 22 or another specific statute or rule, unless the matter 
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2. 

has been specifically con·,crtcd to another type of proceeding under section 28 32 22. 

An adjudicative proceeding docs not inelude a decision or order to file or not to file a 

complaint, or to initiate an investigation, an adjudicafr,e proceeding, or any other 

proceeding before the agency, or another agency, or a court. An adjudicative 

proceeding docs not include a decision or order to issue, reconsider, or reopen an 

order that precedes an opportunity for hearing or that under another section of this 

code is not subject to review in an adjudicative proceeding. An adjudicafrtc proceeding 

docs not include rulemalcing under this chapter. 

"Administrative agency" or "agency" means each board , bureau, commission, 

department, or other administrative unit of the C><:ecutivc branch of state government, 

including one or more officers , employees, or other persons directly or indirectly 

purporting to act on behalf or under authority of the agency. An administrative unit 

located within or subordinate to an administrative agency must be treated as part of 

that agency to the extent it purports to mmrcisc authority subject to this chapter. The 

term administrative agency docs not ineludc: 

a. The office of management and budget except 'Nith respect to rules made under 

section 32 12.2 14, rules relating to conduct on the capitol grounds and in 

buildings located on the capitol grounds under section 54 21 18, rules relating to 

the classified service as authorized under section 54 44.3 07, and rules relating 

to state purchasing practices as required under section 54 44.4 04. 

b. The adjutant general with respect to the department of emergency services. 

c. The council on the arts. 

d. The state auditor. 

c. The department of commerce with respect to the division of economic 

development and finance. 

f. The dairy promotion commission. 

g .  The education factfinding commission. 

h .  The educational technology council. 

i. The board of equalization . 

j . The board of higher education. 

le The Indian affairs commission. 
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I. The industrial commission with respect to the activities of the Bani< of �Jorth 

Dakota, �Jorth Dakota housing finance agency, public finance authority, North 

Dal(Ota mill and elevator association, North Dal(Ota farm finance agency, the 

North Dal(ota transmission authority, and the North Dakota pipeline authority. 

m. The department of corrections and rehabilitation except with respect to the 

activities of the division of adult services under chapter 54 23.4 

n. The pardon advisory board . 

o. The parks and recreation department. 

p. The parole board. 

q. The state fair association. 

r. The attorney general with respect to acfr.iities of the state toxicologist and the 

state crime laboratory. 

s. The administrative committee on veterans' affairs except with respect to rules 

relating to the supervision and government of the veterans' home and the 

implementation of programs or services provided by the veterans' home. 

t. The industrial commission with respect to the lignite research fund e>ECept as 

required under section 57 61 01 .5. 

u .  The attorney general with respect to guidelines adopted under section 12. 1 32 15 

for the risl( assessment of sexual offenders , the risk level review process, and 

public disclosure of information under section 12. 1  32 15. 

v. The commission on legal counsel for indigents. 

w. The attorney general with respect to twenty four seven sobriety program 

guidelines and program fees. 

x. The industrial commission with respect to approiv·ing or setting water rates under 

chapter 61 40. 

3. "Agency head" means an individual or body of individuals in whom the ultimate legal 

authority of the agency is vested by law. 

4 "G I . t" h � 
. . omp a1nan means any person wno nles a complaint before an administrative 

agency pursuant to section 28 32 21 and any administrative agency that , when 

authorized by law, files such a complaint before such agency or any other agency. 
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5. 

5.6. 

6.7. 

7.8. 

8.;L 

"Eu, · · · " 1cs comm1ss1on means the North Dal<0ta ethics commission established by article 

XIV of the Constitution of North Dakota. 

"H . ffi I I  earing o cer means any agency head or one or more members of the agency 

head when presiding in an administrative proceeding, or, unless prohibited by la'#, one 

or more other persons designated by the agency head to preside in an administrative 

proceeding, an administrative law judge from the office of administrative hearings, or 

any other person duly assigned, appointed, or designated to preside in an 

administrative proceeding pursuant to statute or rule. 

"I::' " f . 1ccnse means a ranch1sc, permit, certification, approval, registration, charter, or 

similar form of authorization required by law 

"G d II • r er means any agency action of particular applicability 'v't'hich determines the legal 

rights, duties, privileges, immunities, or other legal interests of one or more specific 

persons. The term docs not include an executive order issued by the governor. 

"P rt ·" a '1 means each person named or admitted as a party or properly seeking and 

entitled as of right to be admitted as a party. An administrative agency may be a party 

In a hearing for the suspension, rm>'Ocation, or disqualification of an operator's license 

under title 39, the term may include each city and each county in which the alleged 

conduct occurred, but the city or county may not appeal the decision of the hearing 

officer. 

9 . .1.Q,_ "Person" includes an individual, association, partnership, corporation, limited liability 

company, the ethics commission, a state governmental agency or governmental 

subdivision, or an agency of such governmental subdivision. 

10 . .11,_ "Relevant evidence" means evidence having any tendency to make the existence of 

any fact that is of consequence to the determination of the administrative action more 

probable or less probable than it would be without the evidence. 

11 .R "Ruic" means the 'v't'holc or a part of an agency or ethics commission statement of 

general applicability which implements or prescribes law or policy or the organization, 

procedure, or practice requirements of the agency or ethics commission. The term 

includes the adoption of new rules and the amendment, repeal, or suspension of an 

existing rule. The term docs not include: 
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a. A rule concerning only the internal management of an agency or the ethics 

commission 'Nhich docs not directly or substantially affect the substantive or 

procedural rights or duties of any segment of the public. 

b. A rule that sets forth criteria or guidelines to be used by the staff of an agency or 

the ethics commission in the performance of audits, investigations, inspections, 

and settling commercial disputes or negotiating commercial arrangements, or in 

the defense, prosecution, or settlement of cases, if the disclosure of the 

statementf.Y.I.Q would: 

(1) Enable law violators to avoid detection; 

(2) Facilitate disregard of requirements imposed by lmv; or 

(3) Give a clearly improper advantage to persons who are in an adverse 

position to the state. 

c. A rule establishing specific prices to be charged for particular goods or services 

sold by an agency. 

d.  A rule concerning only the physical servicing, maintenance, or care of 

agency owned or� agency operated. ethics commission o·Nned. or ethics 

commission operated facilities or property. 

e. A rule relating only to the use of a particular facility or property owned, operated. 

or maintained by the state or any of its subdivisions, if the substance of the rule is 

adequately indicated by means of signs or signals to persons 'Nho use the facility 

or property. 

f. A rule concerning only inmates of a correctional or detention facility, students 

enrolled in an educational institution. or patients admitted to a hospital. if adopted 

by that facility. institution, or hospital. 

g .  A form whose contents or substanti't.'C requirements arc prescribed by rule or 

statute or arc instructions for the mmcution or use of the form. 

h. An agency or ethics commission budget. 

i. An opinion of the attorney general. 

j . A rule adopted by an agency selection committee under section 54 44.7 03 . 
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I< . Any material, including a guideline, interpretive statement, statement of general 

2 policy, manual, brochure , or pamphlet, '.vhich is explanatory and not intended to 

3 ha'.te the force and effect of la>.v. 

4 SECTION 2. AMENDMENT. Section 28 32 02 of the �Jorth Dalrnta Century Gode is 

5 amended and reenacted as follows: 

6 28 32 82. RulemalEing power of agencyauthority Organizational rule. 

7 1 .  The authority of an administrafr.tc agency to adopt administrative rules is authority 

8 delegated by the legislative assembly. As part of that delegation, the legislative 

9 assembly rescr>o'es to itself the authority to determine when and if rules of 

1 0  administrafr.te agencies arc effective. E'.tcry administrative agency may adopt, amend, 

1 1  or repeal reasonable rules in conformity with this chapter and any statute administered 

1 2  or enforced by the agency. 

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

2. In addition to other rulemal<ing requirements imposed by law, each agency may 

include in its rules a description of that portion of its organization and functions subject 

to this chapter and may include a statement of the general course and method of its 

operations and how the public may obtain information or make submissions or 

requests. 

3. The authority of the ethics commission to adopt rules arises from article XIV of the 

1 9  Constitution of North Dal<0ta. The ethics commission shall follow the process, and 

20 meet the requirements, in this chapter to adopt, amend, or repeal its rules. 

2 1  SECTION 3. AMENDMENT. Section 28 32 03 of the North Dal<ota Century Gode is 

22 amended and reenacted as follows: 

23 28 32 83. Emergency rules. 

24 

25 

26 

27 

28 

29 

30 

3 1  

1 .  If the ethics commission or an agency, with the approval of the governor, finds that 

emergency rulemaking is necessary, the ethics commission or agency may declare 

the proposed rule to be an interim final rule effective on a date no earlier than the date 

of filing '.Vith the legislative council of the notice required by section 28 32 10. 

2. A proposed rule may be given effect on an emergency basis under this section if any 

of the following grounds exists regarding that rule: 

a. Imminent peril threatens public health, safety, or '.Velfare, which would be abated 

by emergency effectiveness; 
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l l �l l°t .#-3 

b. A delay in the effective date of the rule is likely to cause a loss of funds 

appropriated to support a duty imposed by lmv upon the ethics commission or 

agency; 

c. Emergency effectiveness is reasonably necessary to avoid a delay in 

implementing an appropriations measure; or 

d. Emergency effecti•,eness is necessary to meet a mandate of federal law. 

3. A final rule adopted after consideration of all 'Nritten and oral submissions respecting 

the interim final rule, which is substantially similar to the interim final rule, is effective 

as of the declared effective date of the interim final rule. 

4. The ethics commission's or agency's finding, and a brief statement of the ethics 

commission's or agency's reasons for the finding, must be filed with the legislative 

council with the final adopted emergency rule . 

5. The ethics commission or agency shall attempt to mal(C interim final rules lmown to 

persons who the ethics commission or agency can reasonably be expected to believe 

may have a substantial interest in them. As used in this subsection, "substantial 

interest" means an interest in the effect of the rules 'Nhich surpasses the common 

interest of all citizens. AnThe ethics commission or an agency adopting emergency 

rules shall comply with the notice requirements of section 28 32 1 O which relate to 

emergency rules and shall provide notice to the chairman of the administrative rules 

committee of the emergency status, declared effecti>,e date, and grounds f.or 

emergency status of the rules under subsection 2. VVhen notice of emergency rule 

adoption is received, the legislative council shall publish the notice and emergency 

rules on its 'Nebsite.  

6. An interim final rule is ineffective one hundred eighty days after its declared effective 

date unless first adopted as a final rule. 

SECTION 4. AMENDMENT. Section 28 32 06 of the North Dakota Century Gode is 

amended and reenacted as follows: 

28 32 06. Foree aAd effect of rules. 

Upon becoming effective, rules have the f.oree and effect of la•vv until amended or repealed 

by the agency or ethics commission, declared invalid by a final court decision, suspended or 

found to be void by the administrative rules committee, or determined repealed by the 

Page No.  7 1 9 .0422.02002 



1 
2 

3 

4 
5 

6 
7 

8 

9 
1 0 

1 1 

1 2 

3 1 

1 4  

1 5  

1 6  
1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1  

Sixty-sixth 
Leg is lative Assembly 

legislative council because the authority for adoption of the rules is repealed or transferred to 

another agency. or the Constitution of North Dakota is amended to eliminate the authority. 

SECTION 6. AMENDMENT. Section 28 32 07 of the North Dal<0ta Century Gode is 

amended and reenacted as follows: 

28 32 07. Deadline for rules to implement statutory change. 

Any rule change. including a creation, amendment, or repeal. made to implement a 

statut�ry change must be adopted and filed with the legislati·,e council 'Nithin nine months of the 

effectp�•e date of the statutory chanAe If 
_

s . an agency or the ethics commission needs additional 

time for the rule change. a request for additional time must be made to the legislative council. 

The legislative council may extend the time 'Nithin which the agency or ethics commission must 

ad
.
opt the rule change if the request by the agency or ethics commission is supported by 

evidence that the agency or ethics commission needs more time through no deliberate fault of 

ts own. i 

SECTION 6. AMENDMENT. Section 28 32 08 of the �Jorth Dal<0ta Century Gode is 

amended and reenacted as follows: 

28 32 08. Regulatory analysis. 

1 .  

2. 

An agency or the ethics commission shall issue a regulatory analysis of a proposed 

a. 

b. 

VVithin twenty days after the last published notice date of a proposed rule 

hearing, a '#Fitten request for the analysis is filed by the governor or a member of 

the legislative assembly; or 

The proposed rule is expected to have an impact on the regulated community in 

excess of fifty thousand dollars. The analysis under this subdivision must be 

available on or before the first date of public notice as provided for in section 

28 32 10. 

The regulatory analysis must contain: 

a. A description of the classes of persons 'Nho probably 'Nill be affected by the 

b. 

proposed rule. including classes that will bear the costs of the proposed rule and 

classes that will benefit from the proposed rule; 

" d  . t' n escnp ion of the probable impact. including economic impact. of the proposed 
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c. The probable costs to the agency or ethics commission of the implementation 

and enforcement of the proposed rule and any anticipated effect on state 

revenues; and 

d. /\ description of any alternative methods for achieving the purpose of the 

proposed rule that •,vcre seriously considered by the agency or ethics commission 

and the reasons why the methods were rejected in favor of the proposed rule. 

3. Each regulatory analysis must include quantification of the data to the extent 

practicable. 

4. The agency or ethics commission shall mail or deliver a copy of the regulatory analysis 

to any person who requests a copy of the regulatory analysis. The agency or ethics 

commission may charge a fee for a copy of the regulatory analysis as allo"t•1ed under 

section 44 04 18. 

5. If required under subsection 1 ,  the preparation and issuance of a regulatory analysis is 

a mandatory duty of the agency or ethics commission proposing a rule. Errors in a 

regulatory analysis, including erroneous determinations concerning the impact of the 

proposed rule on the regulated community, are not a ground upon which the invalidity 

of a rule may be asserted or declared. 

SECTION 7. AMENDMENT. Subsection 5 of section 28 32 08. 1  of the North Dakota 

Century Gode is amended and reenacted as follows: 

5. This section docs not apply to the ethics commission, any agency that is an 

occupational or professional licensing authority, nor docs this section apply to.QI the 

following agencies or divisions of agencies: 

a. Council on the arts. 

b. Beef commission. 

c. Dairy promotion commission. 

d. Dry bean council. 

c. Highway patrolmcn's retirement board. 

f. Indian affairs commission. 

g. Board for Indian scholarships. 

h. State personnel board . 

i. Potato council. 
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a 

c 

j. 

I<. 

I. 

m. 

n. 

0. 

Board of public school education. 

Real estate trust account committee. 

Seed commission. 

Soil conservation committee. 

Oilseed council. 

Wheat commission. 

p. State seed arbitration board . 

q. North Dal<eta lottery. 

SECTION 8. AMENDMENT. Section 28 32 08 2 of th �J 

d 

. e orth Dal<eta Century God . 

men ed and reenacted as follo·tVs:
e is 

28 32 08.2. Fiseal notes for administrative rules. 

V\/hen an agenc • th . 'y or e ethics commission presents rules for . . . 

onsideration, the agency or th· . . 
admin1strat1ve rules committee 

e ics comm1ss1on shall provide a fis I 

te stimony that the rules ha-·e f" I 

ea note or a statement in its 

v no isca effect " fiscal t . n no e must reflect the effect of the rul 

anges on state revenues d . . 
es 

eh 

ag 

an expenditures, including any effect on funds controlled b"' the 

ency or ethics commission. 
7 

SECTION 9. AMENDMENT. Section 28 32 09 of the �Jorth D I t 

am d 

a (O a Century Gode is 

en ed and reenacted as follows: 

28 32 09. Takings assessment 

1 .  An agency or the ethics commission shall 
. . 

prepare a 'vVntten assessment of the 

const1tut1onal tal(ings implications of a proposed rule that may limit the use of ri"ate 

real property. The agency's assessment must: 

p V 

a. Assess the lil(elihood that the proposed rule , 
. 

ma>y result in a taldng or regulator"' 

taking. 
J 

b. 

c. 

d. 

Clearly and specifically identify the purpose of the proposed I 

E 

ru e. 

o propose rule is necessary to substantially advance th t xplain --·hy the 8 

and why It ., . . . 
a purpose 

no a ernat1ve action is available that would achiC''e the a 
. 

v gency s or 

eth'.cs commission's goals 't't'hile reducing the impact on private property owners 

Estimate the potential cost to th . , . 
. 

e government if a court determines that the 

proposed rule constitutes a taking or regulatory taking. 
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e. Identify the source of payment within the agency's or ethics commission's budget 

for any compensation that may be ordered. 

f. Certify that the benefits of the proposed rule exceed the estimated compensation 

2. Any private lando'Nner 'Nho is or may be affected by a rule that limits the use of the 

lando'.vner's private real property may request in writing that the agency or ethics 

commission reconsider the application or need for the rule. Within thirty days of 

receiving the request, the agency or ethics commission shall consider the request and 

shall in writing inform the landowner '.vhether the agency or ethics commission intends 

to keep the rule in place, modify application of the rule, or repeal the rule. 

3. In an agency's analysis of the takings implications of a proposed rule, "taking" means 

the tal<ing of private real property, as defined in section 47 01 03, by government 

13 action '.Vhich requires compensation to the owner of that property by the fifth or 

1 4  fourteenth amendment to the Constitution of the United States or section 16 of article I 

1 5  of the Constitution of �Jorth Dal<0ta . "Regulatory tal<ing" means a taking of real 

1 6  property through the e><ereise of the police and regulatory powers of the state '.Vhich 

1 7  reduces the value of the real property by more than fifty percent. However, the 

1 8  cxcreisc of a police or regulatory po'.vcr docs not effect a tal<ing if it substantially 

1 9  advances legitimate state interests, does not deny an O'.vner economically viable use 

20 of the O'Nncr's land, or is in accordance with applicable state or federal law. 

2 1  SECTION 10. AMENDMENT. Section 28 32 1 0  of the North Dal<0ta Century Gode is 

22 amended and reenacted as follows: 

23 28 32 10. Notice of rulemaking Hearing date. 

24 1 . /\n agency or the ethics commission shall prepare a full notice and an abbreviated 

25 notice of rulemal<ing. 

26 a. The agency's full notice of the proposed adoption, amendment, or repeal of a rule 

27 must include a short, specific c><planation of the proposed rule and the purpose of 

28 the proposed rule, identify the emergency status and declared effective date of 

29 any emergency rules, include a determination of whether the proposed 

3 0  rulemal<ing is expected to have an impact on the regulated community in excess 

31 offifty thousand dollars , identify at least one location where interested persons 
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may rcvicv, the text of th c proposed rule, provide the address to 'Nhich written 

comments concerning the proposed rule ma , be .,-

submission of "'Fitten 

'1 sent, prov ide the deadline for 

n comments, provide a telephone nu 

electronic mail address at ,.,h · h 

mber and post office or 

0 ic a copy of the rules and 

be requested and i·n th 

regulatory analysis may 

' , 0 case of a sub t r s an Ivc rule, provide the r 
set for each oral hearing Th /I 

i mc and place 

· cnn agency's full noti · 

the bill number and g I . 
cc must include a statement of 

cncra subject matter of an , I . 

most recent session of the leg· I t·,, 

y cg1slat1on, enacted during the 

IS a Ive assembly ... h· h · b . 

the proposed rule The th· . .
• n ic is e1ng implemented by 

. c ics commIss1on's full notice must inc!u 

of the prmi'ision of the C n . 
de a statement 

ons I utIon of �Jorth Dal<ota or the b. 

subject matter of any lcgisl r b . _
111 number and general 

a ion eing implemented b , th 

agency's full nor . 
y e  proposed rule. The 

ice must be filed with the lcgislafr•c cou . 

copy of the 

• ncll , accompanied by a 

proposed rules. 

b. The agency or ethic · • 

new . _s comm1ss1on shall request publication of an abbreviated 

spapcr publication notice at least on . - cc In each ff. · I 

published in this state. The abb ,,· 

o ic1a county newspaper 

re.1ated nc..,spap bl' . 

in a display type format .. ,·th . . _w cr pu 1cat1on of notice must be 

.. 1 a mmImum '"1dth of .. - one colum f 

two inches [5 OS cc r t 

n ° approximately 

. n imc crsl and a minimum d th f 

inches [7 62 t·
cp O approximately three 

. con imctcrsl and ,..ith a h di. . 
0 ca inc describing the g 1 

proposed rules The n r 

en era topic of the 

. o ice must also include the tole h 

use to obtain a copy of th 

p one number or address to 

e proposed rules, identification of the 

and declared effccfr ·c d t f 

emergency status 

" a c o any emergency rule th 

deadline to submit written c

s, c address to use and the 

public he . 
ommcnts, and the location, date , and time of the 

anng on the rules. 

The agency or ethics commission shall mail or dcli"er b , . 

agency's full notice and pro d 

" '1 electronic mail a copy of the 

pose rule to each mcmbe f th I 

whose name a

r o c eg1slativc assembly 

ppcarcd as a sponsor or cosponsor of I . 

most recent session of the I . I .
eg1slat1on, enacted during the 

cgIs atIvc assembly "'hich is 13 . . 

proposed rule and to c h 

, .. c1ng implemented by the 

ac person who has made a timel . 

ethics commission fo 

'1 request to the agency or 

r a copy of the notice and pro oscd 

commission . • 
p rule. The agency or ethics 

may mail or otherwise provide a copy of the agency's full notice to any 
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person 'Nho is lil<ely to be an interested person. The agency or ethics commission m ay 

charge persons who are not members of the legislative assembly fees for copies of 

the proposed rule as allo·n<ed under section 44 04 18. 

3. In addition to the other notice requirements of this subsection, the superintendent of 

public instruction shall provide notice of any proposed rulemaking by the 

superintendent of public instruction to each association with statewide membership 

whose primary focus is elementary and secondary education issues •11hich has 

requested to receive notice from the superintendent under this subsection and to the 

superintendent of each public school district in this state, or the president of the scho el 

board for school districts that have no superintendent, at least twenty days before th e'-

date of the hearing described in the notice. Notice provided by the superintendent of 

public instruction under this section must be by first class mail. Ho·11ever, upon reque st 

of a group or person entitled to notice under this section, the superintendent of public 

instruction shall provide the group or person notice by electronic mail. 

4. The legislative council shall establish standard procedures for the ethics commission 

and all agencies to follow in complying •with the provisions of this section and a 

procedure to allow any person to request and receive mailed copies of all filings mad e ... 

by agencies and the ethics commission pursuant to this section. The legislative counc ii 

may charge an annual fee as established by the administrative rules committee for 

providing copies of the filings. 

5. At least t\venty days must elapse ber-ueen the date of the publication of the notice and 

the date of the hearing. Within fifteen business days after receipt of a notice under this 

section, a copy of the notice must be mailed by the legislative council to any person 

who has paid the annual fee established under subsection 4. 

SEC+IGN H. AMEN9MEN=F. Section 28 32 11 of the North Dakota Century Gode is 

amended and reenacted as follows: 

28 32 11 . Conduct of hearings Notice of administrati•,e rules committee 

consideration Consideration and written record of comments. 

The agency or ethics commission shall adopt a procedure whereby all interested persons 

are afforded reasonable opportunity to submit data, ·,iews, or arguments, orally or in writing, 

concerning the proposed rule, including data respecting the im act of the ro osed rule. Th e 
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agency or ethics commission shall adopt a procedure to allo•11 interested parties to request and 

receive notice from the agency or ethics commission of the date and place the rule will be 

reviewed by the administrative rules committee. In case of substantive rules, the agency QL 

ethics commission shall conduct an oral hearing . The agency or ethics commission shall 

consider fully all written and oral submissions respecting a proposed rule prior to the adoption, 

amendment, or repeal of any rule not of an emergency nature . The agency or ethics 

commission shall mal<e a 'tVFitten record of its consideration of all •11ritten and oral submissions 

contained in the rulemal<ing record respecting a proposed rule. 

SECTION 12. AMENDMENT. Section 28 32 12 of the North Dal<ota Century Gode is 

amended and reenacted as follows: 

28 32 12. Comment period. 

The agency or ethics commission shall allow, after the conclusion of any rulemal<ing 

hearing, a comment period of at least ten days during which data, vie•lt's , or arguments 

concerning the proposed rulemal<ing will be recei•ved by the agency or ethics commission and 

made a part of the rulemal<ing record to be considered by the agency or ethics commission. 

SECTION 13. AMENDMENT. Section 28 32 14 of the North Dal<ota Century Gode is 

amended and reenacted as follows: 

28 32 14. Attorney general re·,iew of rules. 

�very proposed rule proposed by any administrative agency must be submitted to the 

attorney general for an opinion as to its legality before final adoption, and the attorney general 

promptly shall furnish each such opinion. The attorney general may not approve any rule as to 

egality, and shall advise the agency or ethics commission of any necessary rewording or 

revision of the rule, when the� 

I 

.1. Ib..c rule exceeds the statutory authority of the agency ... or the statutory or constitutional 

authority of the ethics commission; 

.2..:. The rule is written in a manner that is not concise or easily understandable: or •.vhen 

the 

a. Ib..c procedural requirements for adoption of the rule in this chapter are not 

substantially met. The attorney general shall advise an agency of any revision or 

re·tVording of a rule necessary to correct objections as to legality. 
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SECTION 14. AMENDMENT. Section 28 32 15 of the North Dakota Century Gode is 

amended and reenacted as follows: 

28 32 15. Filing of rules for publication Effeeti¥e date of rules 

1 . 

2. 

A copy of each rule adopted by an administrafr1e agency or the ethics commission, a 

copy of each written comment and a 'Nritten summary of each oral comment on the 

rule, and the attorney general's opinion on the rule must be filed by the adopting 

agency or ethics commission with the legislative council for publication of the rule in 

the North Dakota Administrative Gode. 

a. Nonemergency rules approved by the attorney general as to legality, adopted by 

an administrative agency or the ethics commission, and filed 'Nith the legislative 

council.,, and not voided or held for consideration by the administrative rules 

committee become effective according to the following schedule: 

(1) Rules filed with the legislative council from August second through 

November first become effective on the immediately succeeding January 

� 

(2) Rules filed with the legislative council from November second through 

February first become effective on the immediately succeeding April first. 

(3) Rules filed with the legislafr1e council from February second through May 

first become effective on the immediately succeeding July first. 

(4) Rules filed with the legislative council from May second through August first 

become effective on the immediately succeeding October first. 

b. If publication is delayed for any reason other than action of the administrative 

rules committee, nonemergency rules, unless otherwise provided, become 

effective when publication 'NOuld ha·,e occurred but for the delay. 

c. A rule held for consideration by the administrative rules committee becomes 

effective on the first effective date of rules under the schedule in subdivision a 

follm,•,ing the meeting at which that rule is reconsidered by the committee. 

SECTION 15. AMENDMENT. Section 28 32 1 S of the �Jorth Dal<eta Century Gode is 

amended and reenacted as follo•ws: 
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1 28 32 16. Petition for reconsideration of rule Hearing by agency. 

2 Any person substantially interested in the effect of a rule adopted by an administrati'o'e 

3 agency or the ethics commission may petition suchtb.Q agency or ethics commission for a 

4 reconsideration of any suchthe rule or for an amendment or repeal thereof. Suchof the rule. The 

5 petition must state clearly and concisely the petitioners' alleged grounds for .such 

6 reconsideration or for the proposed repeal or amendment of suchthe rule. The agency or ethics 

7 commission may grant the petitioner a public hearing upon suchon the terms and conditions as 

8 the agency may prescribeor ethics commission prescribes. 

9 SECTION 16. AMENDMENT. Section 28 32 17 of the �Jorth Dakota Century Gode is 

1 0  amended and reenacted as follows: 

1 1  28 32 17. Administrative rules committee objection. 

1 2  If the legislati'o'e management's administrative rules committee objects to all or any portion 

1 3  of a rule because the committee deems it to be unreasonable, arbitrary, capricious, or beyond 

1 4  the authority delegated to the adopting agency or ethics commission, the committee may file 

1 5  that objection in certified form with the legislative council. The filed objection must contain a 

1 6  concise statement of the committee's reasons for its action. 

1 7  

18 
19 

20 

2 1  

22 
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1 .  The legislati'o'e council shall attach to each objection a certification of the time and date 

of its filing and, as soon as possible, shall transmit a copy of the objection and the 

certification to the agency or ethics commission adopting the rule in question. The 

legislati'o'e council also shall maintain a permanent register of all committee objections. 

2. The legislative council shall publish an objection filed pursuant to this section in the 

next issue of the code supplement. In case of a filed committee objection to a rule 

subject to the exceptions of the definition of rule in section 28 32 01 , the agency .QL 

ethics commission shall indicate the existence of that objection adjacent to the rule in 

any compilation containing that rule. 

3. 'Nithin fourteen days after the filing of a committee objection to a rule, the adopting 

agency or ethics commission shall respond in writing to the committee. After receipt of 

the response , the committee may withdraw or modify its objection. 

4. After the filing of a committee objection, the burden of persuasion is upon the agency 

or ethics commission in any action for judicial review or for enforcement of the rule to 

establish that the whole or portion thereofof the rule objected to is within the 
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procedural and substantive authority delegated to the agency or ethics commission. If 

the agency or ethics commission fails to meet its burden of persuasion, the court shall 

declare the '#hole or portion of the rule objected to invalid and judgment must be 

rendered against the agency or ethics commission for court costs. These court costs 

must include a reasonable attorney's fee and must be payable from the appropriation 

of the agency or ethics commission which adopted the rule in question. 

SECTION 17. AMENDMENT. Section 28 32 18 of the �Jorth Dal<eta Century Gode is 

amended and reenacted as follows: 

28 32 18. Administrative rules committee may void rule Grounds Amendment by 

agreement of agency and committee. 

1 .  

2. 

The legislative management's administrative rules committee may find that all or any 

portion of a rule is void if that rule is initially considered by the committee not later than 

the fifteenth day of the month before the date of the administrative code supplement in 

'Nhieh the rule change is scheduled to appear. The administrative rules committee may 

find a rule or portion of a rule void if the committee makes the specific finding that, with 

regard to that rule or portion of a rule, there is: 

a. 

b. 

c. 

d. 

e.f,_ 

f.92 

An absence of statutory authority under statute or the constitution. 

/\n emergency relating to public health, safety, or •Nclfare. 

AFor rules proposed by an agency. a failure to comply with express legislative 

intent or to substantially meet the procedural requirements of this chapter for 

adoption of the rule. 

For rules proposed by the ethics commission, a failure to substantially meet the 

procedural requirements for this chapter for adoption of the rule. 

/\ conflict 'Nith state law. 

Arbitrariness and capriciousness. 

/\ failure to make a vi'ritten record of its consideration of written and oral 

submissions respecting the rule under section 28 32 11 . 

The administrative rules committee may find a rule void at the meeting at which the 

rule is initially considered by the committee or may hold consideration of that rule for 

one subsequent meeting. If no representative of the agency or ethics commission 

appears before the administrative rules committee when rules arc scheduled for 
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3. 

committee consideration, those rules are held over for consideration at the next 

subsequent committee meeting. Rules are not considered initially considered by the 

committee under this subsection until a representati't'e of the agency or ethics 

commission appears before the administrati·,e rules committee 'Nhen the rules are 

scheduled for committee consideration. If no representati't'e of the agency or ethics 

commission appears before the administrathrn rules committee meeting to which rules 

are held over for consideration, the rules are void if the rules were adopted as 

emergency rules and for rules not adopted as emergency rules the administrative 

rules committee may void the rules, allow the rules to become effective, or hold over 

consideration of the rules to the next subsequent committee meeting. VVithin three 

business days after the administrative rules committee finds that a rule is void, the 

legislative council shall provide written notice of that finding and the committee's 

specific finding under subdivisions a through f of subsection 1 to the adopting agency 

or ethics con:1mission and t th h · · · o c  c a1rman of the legIslatIve management. VVithin 

fourteen days after receipt of the notice, the adopting agency or ethics commission 

may fil ff · h e a pc 110n wit the chairman of the legislative management for review by the 

legislative management of the decision of the administrati'o<e rules committee. If the 

adopting agency or ethics commission does not file a petition for revic·.v, the rule 

becomes void on the fifteenth day after the notice from the legislative council to the 

adopting agency or ethics commission. If within sixty days after receipt of the petition 

from the adopting agency or ethics commission the legislative management has not 

disapproved by motion the finding of the administrative rules committee, the rule is 

vet€h 

An agency or the ethics commission may amend or repeal a rule or create a related 

rule if, after consideration of rules by the administrative rules committee, the agency or 

ethics commission and the committee agree that the rule amendment, repeal, or 

creation is necessary to address any of the considerations under subsection 1 .  A rule 

amended, repealed, or created under this subsection is not subject to the other 

requirements of this chapter relating to adoption of administrative rules and may be 

published by the legislative council as amended , repealed, or created. If requested by 

th8 agency, ethics commission. or any interested party, a rule amended, repealed , or 
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created under this subsection must be reconsidered by the administrative rules 

committee at a subsequent meeting at which public comment on the agreed rule 

change must be allo�ved. 

SECTION 18. AMENDMENT. Section 28 32 18. 1 of the North Dal(Ota Century Gode is 

amended and reenacted as follows: 

28 32 18.1 .  Administrative rules eommittee review of existing administrative rules. 

1 . Upon request by the administrative rules committee, an administrative agency .QIJb.Q_ 

ethics commission shall brief the committee on its existing administrative rules and 

point out any pro·,isions that appear to be obsolete and any areas in which statutory or 

constitutional authority has changed or been repealed since the rules were adopted or 

amended. 

2. An agency or the ethics commission may amend or repeal a rule without complying 

with the other requirements of this chapter relating to adoption of administrative rules 

and may resubmit the change to the legislafr,e council for publication pro•,ided: 

a. The agency or ethics commission initiates the request to the administrafr,e rules 

committee for consideration of the amendment or repeal; 

b. The agency or ethics commission provides notice to the regulated community, in 

a manner reasonably calculated to provide notice to those persons interested in 

the rule, of the time and place the administrative rules committee will consider the 

request for amendment or repeal of the rule; and 

c. The agency or ethics commission and the administrative rules committee agree 

the rule amendment or repeal eliminates a provision that is obsolete or no longer 

in compliance with law and that no detriment would result to the substantive 

rights of the regulated community from the amendment or repeal. 

SECTION 19. AMENDMENT. Subsection 2 of section 28 32 19 of the North Dal(Ota 

Century Gode is amended and reenacted as follo•Ns: 

2.  The legislative council may prescribe athe format, style, and arrangement for rules 

which are to be published in the code and may refuse to accept the filing of any rule 

that is not in substantial compliance therewithwith the format. style, and arrangement. 

In arranging rules for publication, the legislative council may mal<e such corrections in 

spelling, grammatical construction, format, and punctuation of the rules as 
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1 determinedthe legislative council determines are proper. The legislative council shall 

2 l<eep and maintain a permanent code of all rules filed, including superseded and 

3 repealed rules, which must be open to public inspection during office hours. 

4 SECTION 20. AMENDMENT. Subsection 4 of section 28 32 19 of the North Dal(Ota 

5 Century Gode is amended and reenacted as follows: 

6 

7 

4. The legislathm council , with the consent of the adopting agency or ethics commission, 

may omit from the code or code supplement any rule the publieation of 1vVhich would be 

8 unduly cumbersome, expensive, or otherv,ise inexpedient, if the rule in printed or 

9 duplicated form is made available on application to the agency or ethics commission, 

1 0  and if the code or code supplement contains a notice stating the general subject 

1 1  matter of the omitted rule and stating how a copy may be obtained. 

1 2  SECTION 1 . Chapter 54-66 of the North Dakota Century Code is created and enacted as 

1 3  fo l lows: 

1 4  54-66-01 ,  Defin itions. 

1 5  
1 6  
1 7  
1 8  

1. For purposes of this chapter. unless the context otherwise requires: 

+. a "Accused ind iv idual" means an individual who is alleged to have violated article 

XIV of the Constitution of North Dakota. this chapter. or another law or rule 

regard i ng government eth ics. 

1 9  � b.  "Complainant" means an ind ividual who. in writing or verbally. submits a 

20 compla int to the eth ics commission . 

2 1  3:- c .  "Compla int" means a verba l or written a l legation to  the eth ics commission that 

22 article XIV of the Constitution of North Dakota. th is chapter. or  another law or rule 

23 regard ing government eth ics has been violated . 

24 4:- d. "Eth ics commission" means the North Dakota state eth ics commission 

25 established under article XIV of the Constitution of North Dakota .  

26 
27 5. "Gift" means any item. service. or thing of value not given in exchange for fair marl<et 

28 consideration including travel and recreation. 

29 

30 

6. "Lobbyist": 

_g_,_ Means a person who. directly or indirectly: 
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ill Attempts to secure the passage. amendment. or defeat of any legislation by 

the legislative assembly; 

ill Attempts to secure the approval or veto of any legislation by the governor; 

.@} Attempts to influence decisions regarding legislative matters made by the 

legislative management or a legislative committee; or 

® Attempts to inf-luence decisions regarding official matters made by a public 

official in the executive branch of state government. 

b. Does not mean: 

ill A private citizen appearing on the citizen"s own behalf; or 

ill A public official or an employee. officer. board member. volunteer. or agent 

of the state or its political subdivisions acting in the individual's official 

capacity. 

7. "Public official" means an elected or appointed official of the state's executive or 

legislative branch. members of the ethics commission. members of the governor's 

cabinet. and employees of the legislati>,e branch. 

& e. "Receives the complaint" means one or more members of the eth ics commission 

lea rn of the complaint. 

2 .  For purposes of article XIV of the Constitution of North Dakota. "lobbyist": 

a .  Means a person who. directly o r  indirectly: 

(1) Attempts to secure the passage. amendment. or defeat of any legislation by 

the legislative assembly; 

(2) Attempts to secure the approval or veto of any legislation by the governor; 

(3) Attempts to influence decisions regarding legislative matters made by the 

legislative management or a legislative committee: or 

(4) Attempts to influence decisions regarding official matters made by a public 

official in the executive branch of state government. 

b .  Does not mean: 

(1) A private citizen appearing on the citizen's own behalf: or 

(2) A public official or an employee, officer, board member. volunteer. or agent 

of the state or i ts polit ical subdivisions acti ng in the ind iv idual's officia l 

capacity. 
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54-66-02. Eth ics comm iss ion Members - Appointments - Compensation. 

2 .1... The majority leader of the senate. the minority leader of the senate. and the governor 

3 
4 
5 
6 
7 
8 

shall appoint the five members of the ethics commission by consensus agreement for 

four-year terms. except all vacancies must be filled for the unexpired term . The terms 

of the i n itial members must begin on or before Ju ly 1 .  201 9. and be staggered to 

ensure no more than two members" terms expire in one year. The terms of the in itial 

members may be less than four years to accommodate the requi red staggering of 

terms. 

9 2 .  Eth ics commission members are entitled to : 
1 0  

1 1  

1 2  

1 3  

a. Compensation per day for each day necessari ly spent conduct ing eth ics 

commission business in  the amount provided for members of the legislative 

management under section 54-35-1 0: and 

b .  Payment for mileage and travel expenses necessarily incurred in the conduct of 

1 4  eth ics commission business as provided under sections 44-08-04 and 54-06-09. 

1 5  54-66-03. Eth ics comm iss ion staff. 

1 6  The ethics commission shall appoint an executive director and other staff necessary to 

1 7  assist the ethics commission in carrying out its duties. 

1 8  54-66-04. Ethics commiss ion office. 

1 9  The d i rector of the office of management and budget shall allocate office space in the state 

20 capitol for the eth ics commission. or. if office space in the capitol is unavailable. shal l negotiate 

2 1  for. contract for. and obtain office space for the ethics commission i n  the city of Bismarck o r  in  

22 the Bismarck area. The eth ics commission's office space may not be located in  the office space 

23 of any other government agency. board. commission. or other governmental entity. and must 

24 provide suffic ient privacy and security for the eth ics commission to conduct its business . The 
25 director shall charge the eth ics commission an amount equal to the fai r  value of the office space 

26 and related seNices the office of management and budget renders to the eth ics commission .  

27 54-66-05. Making a compla int - I nform ing the accused i nd iv idual .  

28 A complaint may be made to the eth ics commission verbally or i n  writing. The eth ics 

29 commission shal l i nform the accused individual the eth ics commission received a complaint 

30 against the accused indiv idual as soon as reasonably possible. If the complaint was made in 

3 1  writing. the eth ics commission shall provide a copy of the complaint to the accused individual no 
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1 later than twenty calendar days after the ethics commission receives the complaint. If the 
2 complaint was made verbally, the eth ics commission shall inform the accused individual of the 
3 allegations and other information provided in the complaint no later than twenty calendar days 
4 after the ethics commission receives the complaint. 
5 54-66-06. I nformal resolution. 

6 The ethics commission may attempt to negotiate or mediate an informal resolution between 
7 the accused individual and the complainant after receiving a complaint. 
8 54-66-07. Investigations and referrals. 

9 1... The ethics commission may investigate a complaint if the accused individual and the 
1 0  complainant have not agreed on an informal resolution. An investigation must include 
1 1  
1 2  

1 3  

separate interviews with the accused individual and the complainant, unless the 
accused individual or complainant refuses to be interviewed, and consideration of the 
circumstances surrounding the al legations. 

1 4  2... The ethics commission may refer a matter described in or arising from a complaint to 
1 5  

1 6  

1 7  

1 8  

the bureau of criminal investigation or other appropriate law enforcement agency if a 
majority of the ethics commission members reasonably believes a crime was 
committed or the safety of the complainant is at risk, 

54-66-08. I nvestigation find ings - Penalties. 

1 9  1... At the conclusion of an investigation, the ethics commission shall issue its written 
20 findings to the accused individual and complainant. 
2 1  2.  The findings must state whether the ethics commission believes, based on a 
22 preponderance of the evidence as viewed by a reasonable person, a violation of 
23 

24 

25 

26 

27 

article XIV of the Constitution of North Dakota, this chapter, or another law or rule 
regarding government ethics occurred. The accused individual and complainant may 
respond in writing to the findings with in twenty calendar days of receiving the findings, 
The ethics commission shall maintain copies of the findings and any written response 
to the findings. 

28 � If the ethics commission finds a violation occurred, the ethics commission may impose 
29 a penalty specified by law for the violation . 
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1 54-66-09. Appeals. 

2 An accused individual or complainant may appeal a fi nd ing of the eth ics commission to the 

3 district court of Burleigh County. 

4 54-66-1 O. Confidential information - Penalty. 

5 .1. The fo l lowing information is a confidential record as defined in  section 44-04- 1 7  . 1  unti l 

6 the ethics commission issues its findings regard ing the relevant complaint. except the 

7 information may be d isclosed as required by law or as necessary to conduct an 

8 investigation arising from the complaint: 
9 a. Information revealing the contents of a complaint: 

10 
1 1  

1 2  

.b.,_ I nformation that reasonably may be used to identify an accused ind ividual or 

complainant: and 

c. I nformation relating to or created as part of an investigation of a complaint. 

1 3  2 .  A publ ic official who violates this section is gu i lty of a class C felony. 

1 4  54-66-11, Restriction on lobbying by public officials - Penalty, 

1 5  A vio lation of subsection 2 of section 2 of article XIV of the Constitution of North Dakota is a 

1 6  class A misdemeanor. The eth ics commission shall impose a fine of up to ten thousand dollars 

1 7  upon any person  that violates the subsection. 

18 54-66-1 2. Lobbyist delivery of campaign contributions prohibited - Penalty. 

1 9  A violation of subsection 3 of section 2 of article XIV of the Constitution of North Dakota is a 

20 class A misdemeanor. The eth ics commission shall impose a fine of up to ten thousand do l lars 

2 1  upon any person that violates the subsection .  The eth ics commission may impose a fine of up 

22 to fifty thousand dollars for each violation of the subsection upon any person that violates the 

23 subsection more than once with i n  a twelve-month period . 

24 54-66-1 3. Attorney general to provide legal services. 

25 The attorney general shall serve as legal counsel for the eth ics commission. When a 

26 confl ict of i nterest prevents the attorney general from provid ing legal services to the eth ics 

27 commission, the attorney general may appoint a special assistant attorney general to serve as 

28 legal counsel for the commission .  

29 54-66-1 4. Persona l  use of contr ibutions proh i bited - Penalty. 

30 The ethics commission shal l  impose a fine of up to ten thousand dol lars upon any person 

3 1  that violates sect ion 16.1-08.1-04. 1 .  The ethics commission may impose a f ine of up to fifty 
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thousand dollars per violation upon any person who violates section 1 6.1-08. 1 -04 . 1  more than 

once in a twelve-month period. Fines imposed under this section are in addition to any fines 

imposed under section 16. 1 -08 .1-07 for a violat ion of section 1 6 . 1 -08.1 -04.1.  

SECTION 2. LEGISLATIVE MANAGEMENT STUDY. Dur ing the 20 1 9-2020 interim, the 

legis lative management shal l  consider studying subsection 2 of sect ion 1 of artic le XIV, and 

subsections 1 and 5 of section 2 of article XIV of the Constitution of North Dakota , and the 

responsib i l ities of the leg islative assembly under those provis ions. The leg islative management 

shal l  report its findings and recommendations ,  together with any leg islation  necessary to 

implement the recommendations, to the sixty-seventh leg islative assembly. 

SECTION 3. APPROPRIATION. The funds provided i n  th is section ,  or  so much of the funds 

as may be necessary, are appropriated out of any moneys in the general fund in the state 

treasury, not otherwise appropriated, to the North Dakota eth ics commission for the purpose of 

defraying the expenses of the commission , for the bienniumperiod beg inn ing July 1 ,  2019,with 

the effective date of this Act and ending June 30, 202 1 , as fol lows: 

Salaries and expenses 

Operating expenses 

Total general fund 

Ful l-time equ ivalent positions 

Appropriation 

$754 ,736 

207,200 
$961 ,936 

3 .00 

SECTION 4. EMERGENCY. Section 3 of this Act and North ' Oakota:Century C�de sections 
> 

• •  ,. :· • -� . ;. ·, .• .:} -� - •• �1. • . • 
• 

- ., . , .,.' · - .:.: : - {: a .. -
54-66-1 1 ,  54-66-1 2 ,. and 54-66-1 4, :as created,bY:section f of this Act(are declared to• b,e 

• ' 
• • �- . I •�- • • 

·,  ' �- ! . 
emergency measures . . 

Page No. 25 1 9 .0422.02002 



• 

• 

• 

SB 2 148 Senate Comm ittee on Eth i cs J a n u a ry 30, 2019 

Cha i rma n Hogue and Com m ittee Mem bers, 

My n ame  is G regory Stites .  I am a No rth Da kota atto rney a n d  l ive i n  D i str ict 47 .  I 
a m  he re on  beha lf of No rth Da kota ns fo r Pub l i c  I ntegrity ( N DP I )  i n  s u pport of SB  
2 148 . 

I have p ract iced law fo r over 40 yea rs .  I have worked i n  regiona l  a nd nat i ona l  l aw 
fi rms, a s  genera l  cou nse l  of  the  ND I ns u ra nce Depa rtment and a s  an  ass i sta nt 
atto rney genera l .  I have a l so worked as sen io r  cou nse l  fo r the N at io n a l  
Assoc iat ion of I ns u ra nce Comm iss ioners ( NA IC) rep resent i ng a l l  50 state 
com m iss ioners .  For the l a st a lmost 20 yea rs of my ca ree r, I worked as sen i o r  
cou nse l  a nd ch ief comp l i a nce offi cer fo r a l a rge US-based i nternat i ona l softwa re 
com pa ny. 

Du r i ng my yea rs with the NAIC, I fi l ed  n u me rous  "fri e nd  of the cou rt" b r i efs i n  
state cou rts, US  cou rts of a ppea l s  a nd the U n ited States Su p reme  Cou rt .  These 
br iefs often a rgued i ssues of const itut iona l law. I was once honored to have the 
U n ited States Su preme Cou rt refe r to my br ief a s  the bas is  of i ts ho l d i ng in a ca se .  

I was not pa rt of  those i n d iv id u a l s  who sought to  enact Art i c le  X IV .  Rather, I was 
recent ly reta i ned by N DP I  to ana lyze Art i c le  X IV a n d  d ete rm i n e  what specifi c l aws 
a re necessa ry to i mp lement it . 

Art i c le  X IV was des igned to be i m p l emented over a 3 yea r period . Certa i n  
p rovi s ions  beca me effect ive 60 days afte r its pa ssage . Ce rta i n  p rovi s i ons  become  
effect ive i n  2 yea rs .  And certa i n  p rovi s ions  no  later tha n i n  3 yea rs . Th i s  was done  
i n  o rde r  to give t h e  Leg is l ative Assem b ly 2 sess ions  t o  comp l ete its work i n  a 
de l i be rate a nd  measu red way. 

To a i d  in you r  de l i be rat ions, I have prepa red a docu ment t i t led "SB 2 148 a n d  the  
66th Leg is l at ive Assemb ly - Req u i red I m p l ementat ion  of  Art i c le  X IV to  the No rth 
Da kota Const itut ion . "  Th is  docu ment sets out the  actua l l a nguage of Art i c le  X IV -
sect ion  by sect ion - fo l l owed by my a na lys i s  of the  req u i red act ions  - if a ny - to be 
ta ken by the Leg is l at ive Assemb ly and in  what t ime fra mes . 

1 



On  page 1 of th i s  h a ndout i s  a s umma ry of those req u i red act ions  to be ta ken by 
• the 66th  Leg i s l at ive Assem b ly .  On  page 1, I have noted how SB 2148 add resses 

those su bsect ions  req u i r i ng a ct i on .  Of the 14 su bsections  in Art ic le  X IV, on ly 4 
su bsect ions  req u i re a ny a ct ion bythe 66th  Legi s l at ive Assemb ly. Of the X IV 
su bsect ions, 7 do  not ever req u i re Leg is l at ive Assemb ly i nvo lvement .  3 of the 
su bsect ions  req u i re an i nter i m study so a s  to be imp lemented i n  a more 
mea su red a n d  de l i be rate way. The actua l d eta i l s  rega rd i ng im p lementat ion of 
each su bsect ion of Art ic le  X IV fo l l ow on pages 2 th rough 6 .  

S i nce the i ntroduct ion  of SB  2 148, a n u m ber  of im provements have been 
deve loped a n d  a re now be ing offe red by Senator Mathern i n  an Amend ment 
( 19 .0422 .02002} .  That a mendment wou l d :  

St r i ke Sect ions  1-20.  U pon  fu rther  l ega l review and  ana lys is , it a ppea rs that 
Sect ions  1-20 wou l d  have requ i red the new Eth i cs Comm iss ion to be s ubject to 
the Ad m i n i strat ive Agenc ies Pract ice Act (AAPA} for ru lema k ing pu rposes .  Th i s  
wou l d  be i n a pprop riate beca use the Eth i cs Comm iss ion i s  a const itut iona l ly 
created e ntity. Th i s  i s  not to say that the Eth ics Comm iss ion ca n not o r  w i l l  not 
vo l u nta r i ly  choose to fo l low the AAPA. It i s  importa nt to note that n umerous  
othe r  com m iss ions, boa rds and  depa rtments a re exempt from fo l lowi ng the  
AAPA. See § 28-32-01 (2 }  fo r the l i st .  

It was d i scovered that SB  2 148 i nc l uded d efi n it ions fo r "pub l i c  offi c i a l "  a nd "gift" 
when  both terms a re a l ready c lea r ly defi ned in Art ic le  X IV. Those defi n it ions i n  SB  
2 148 have been st ruck by a mend ment a s  u n necessa ry, a nd  beca use ne ither  
ca ptu red the  exact l a nguage conta i ned i n  Artic le  X IV. 

SB 2 148 does provid e  a d efi n it ion fo r the term " lobbyist" . However, the defi n it ion 
a ppea red to a pp ly o n ly to the new Cha pte r 54-66 re lated to the affa i rs of  the new 
Eth i cs Comm iss io n .  A techn i ca l  a mend ment cla r if ies that the pu rpose of the 
defi n it ion fo r " lobbyist" i s  to a pp ly whenever that term i s  used i n  Art i c le  X IV .  

It was d i scovered that the req u i red c iv i l s anct ion fo r a v io lat ion of "knowing ly 
u s i ng a ca m pa ign contr i but ion fo r persona l  use" was i nadvertent ly not i nc l uded i n  
SB  2 148 ( add ress i ng Su bsect ion 4 of Sect ion 2 of Art ic le X IV} . The a mend ment 
p rovides a n  a ppropr iate c iv i l pena lty. The cr im i n a l  pena lty fo r such a n  offense 
a l ready exi sts a s  a c l a ss A m isdemea nor .  

2 
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F i n a l ly, beca use ce rta i n  provis ions  of Art i c le  X IV beca me effect ive a s  of J a n u a ry 5, 
2019, an emergency provi s ion has been added  to the a mendment to fu nd  the 
Eth i cs Comm iss ion and to immed iate ly enact the new civ i l o r  cr i m i na l  pena lty 
sect ions  be i ng created as §§ 54-66-1 1, 54-66-12,  a n d  54-66-14. 

I s upport the Amend ment ( 19 .0422 .02002)  a n d  ask that the Com m ittee su pport 
it .  With these imp rovements be i ng made  to SB  2 148, I spea k i n  favor of SB  2 148 
and  u rge the Comm ittee to vote it out favora b ly as wel l .  

Tha n k  you for you r  t i me . 
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✓ SB 2148 and 66th Legislative Assembly Requi red Implementation of Article XIV to the North Dakota Constitution 

� Th is document h igh l ights the steps or  act ions necessa ry to imp lement Art ic le  X IV by the 66th Leg is lat ive Assemb ly  Legis l ative Assembly and  add resses those act ions to be 
� taken up by the 6ih Legis l at ive Assemb ly .  Art i c le  X IV was des igned to be imp l emented over a staggered three year period. Sect ion 4 of Art i c le  X IV req u i res that l aws enacted 

to imp lement the a rt i c le  a re req u i red to "facilitate, safeguard, or expand, but not to hamper, restrict, or impair, this article ."  

Summary of Requ i red Actions in  Artic le XIV for the 66th Legislative Assembly. See bolded Subsections below: 

Section 1 -Transparency 

Su bsect ion 1- N o  act ion ever req u i red .  
Subsection 2- With 3 years to  implement, no 66th Legislative Assembly actions are necessary. However, i t  is recommended the 66th Legislative Assembly 

authorize a 2 year interim study seeking input from all in terested parties that would provide necessary input for the 6Th Legislative Assembly to enact 
new laws that properly vest one or more entities with the authority to implement, interpret and enforce the requirements of Subsection 2. 
SB 2148 sets up an interim study in Section 22. 

Section 2 -Lobbyists and Confl icts of I nterest 

Subsection 1- With 2 years before the effective date, no 66th Legislative Assembly actions are necessary. Over the next 2 years, the Ethics Commission is to adopt 
ethical rules to provide certain exceptions for items of value that do not rise ethical concerns. The 6Th Legislative Assembly can then provide for the 
appropriate civil and criminal sanctions for violations and may consider doing so on an emergency basis. 
SB 2148 sets up an interim study in Section 22. 

Subsection 2- The 66th Legislative Assembly is to provide for appropriate civil and criminal sanctions for violations. 
SB 2148 enacts sanctions in  Section 21. The Committee may want to consider whether to do so on an emergency basis. 

Subsection 3- The 66th Legislative Assembly is to provide for appropriate civil and criminal sanctions for violations. 
SB 2148 enacts sanctions in Section 21 .  The Committee may want to consider whether to do so on an emergency basis. 

Subsection 4- Having already set a criminal penalty, the 66th Legislative Assembly is to provide an appropriate civil sanction for violations. 
SB 2148 does not cu rrently address estab l ishing a civi l sanction .  It is recommended the Committee amend SB 2148 to do so. 

Su bsect ion 5- With 3 years before the effective d ate, no 66th Legis l ative Assemb ly  a ct ions a re necessa ry. Over the next 2 yea rs, the Eth ics Comm iss ion is to adopt 
defi n it i ona l  r u l es on b ias .  The 6ih Legis l at ive Assemb ly  can then provid e  for the appropriate "enforcement pena lt i es" . 
SB 2148 sets up  an interim study in Section 22. 

Su bsect ion 6- No act ion ever req u i red . 

Section 3 -North Dakota Eth ics Commission 

Su bsect ion  1- No action ever req u i red . 
Subsection 2- The 66th Legislative Assembly is required to provide for timely and adequate funding of the new Ethics Commission. 

SB 2148 does this in Section 23. The Committee may want to consider whether to do so on an emergency basis. 

Su bsect ion 3- No action ever req u i red . 

Section 4 -General Provisions 

Subsect ion 1- No act ion ever req u i red .  
Su bsect ion 2- No  act ion ever req u i red .  
Su bsect ion 3- No  act ion ever req u i red . 

• 
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The table below ana lyzes the steps necessary for the 66th Legislative Assembly to implement Article XIV section by section. 

cf': Article XIV Implementation Article XIV language set forth below: Relevant Comments and Legislative Assembly Actions Requ i red to 

Q_ Dead-l ines Implement Artic le XIV 
( Note : u nderl i n i ng be low i s  for emphas i s  on ly . )  

Section 1. Transparency 

Subsection Effective Date "The people of North Dakota need information to choose candidates Const itut iona l  statement of c it izen's r ight to tra nsparency and  
1 1/5/2022 for office, vote on ballot measures, and ensure that their accou nta b i l ity. This su bsect ion expands  the peop le 's  r ight to t ime ly 

representatives are accountable. This transparency must be sufficient know the sou rce and nat u re of resou rces u sed to " infl u ence" state 

_. to enable the people to make informed decisions and give proper e lections  or state government act ions, i n c l ud i ng  act ion by the 
weight to different speakers and messages. The people therefore execut ive and  leg is l at ive branches of government .  
have the right to know in a timely manner the source, quantity, - timing, and nature of resources used to influence any statewide No Legislative Assembly action ever requ i red .  

- election, election for the legislative assembly, statewide ballot-issue 
election, and state government action. This right is essential to the 
rights of free speech, assembly, and petition guaranteed by the First 
Amendment to the United States Constitution and shall be construed 
broadly. " 

Subsection Effective Date "The Legislative Assembly shall implement and enforce this Section With i n  3 yea rs, req u i res prompt pub l i c  d isc losu re of "u l t imate and  
2 1/5/2022  by enacting, no more than three years after the effective date of true sou rce of fu nds" spent i n  a n  amount greater than  two h und red 

Article XIV, laws that require prompt, electronically accessible, plainly do l l a rs, to i n fl uence state e l ect ions or state government act ions .  
comprehensible, public disclosure of the ultimate and true source of G iven the cr it i ca l  importa nce of th i s  transpa rency req u i rement, th i s  
funds spent in any medium, in an amount greater than two hundred Su bsect ion provid es up to three years for the Leg is l at ive Assemb ly, 
dollars, adjusted for inflation, to influence any statewide election, the Eth i cs Com miss ion,  a nd  po l icy makers to seek broad i nput and  
election for the legislative assembly, statewide ballot-issue election, to ca refu l l y  deve lop laws that proper ly interpret and  fu l l y  
or to lobby or otherwise influence state government action . "  imp lement the req u i rement .  

"The legislative Assembly shall have an ongoing duty to revise these Provides  res i dent taxpayers with sta nd i ng to sue the Leg is l at ive 
laws as necessary to promote the purposes of this Section in light of Assemb ly, Eth i cs Comm iss ion or other  ent ity shou l d  the rights 
changes in technology and political practices. " provid ed for i n  th is Su bsect ion not be fu l l y  v ind icated . 

"The Legislative Assembly "shall vest by law one or more entities With 3 years to implement, no 66th Legislative Assembly actions 
with authority to implement, interpret and enforce this subsection are necessary. However, it is recommended the 66th Legislative 
and legislation enacted thereunder. " Assembly authorize a 2 year i nterim study seeking input from a l l  

interested parties that  wou ld provide necessa ry input  for the 67th 
"If the laws or rules enacted or an implementation, interpretation, or Legislative Assembly to enact new laws that properly vest one or 
enforcement action taken under this subsection fail to fully vindicate more entities with the authority to implement, interpret and 
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the rights provided in this subsection, a resident  taxpayer may bring enforce the requ i rements of Subsection 2 before its effective date 
suit in the courts of this state to enforce such rights. " set for no later than 1/5/2022. 

� 
Section 2. Lobbyists and Conflicts of Interest. 

Subsection Effective Date "A lobbyist may not knowingly give, offer, solicit, initiate, or facilitate Effective after 1/5/202 1, lobbyists may not give "gifts" - a defined 
1 1/5/2021  a gift to a public official. A public official may not  knowingly accept a term - to pub l i c  offi c i a l s .  Pub l i c  offi c i a l s  may not accept gifts from a 

gift from a lobbyist. These prohibitions do not apply if the lobbyist is l obbyist. Proh i b ited "gifts" a re unambiguous ly defi ned .  Except ions 
an immediate family member of the public official. " to what a re not gifts a re p l a i n ly provided .  The Eth ics Commi ss ion i s  

req u i red to adopt eth i ca l  ru les  to provide  certa i n  except ions for 
"Gift, " as used in this Subsection, means any item, service, or thing of items of va l u e  that do  not rise eth ica l  concerns .  
value not given in exchange for fair market consideration, including 
gifts of travel or recreation. " Pub l i c  offic ia l s  a re defi ned i n  Sect ion 4, Su bsect ion 2 of Art i c le  X IV 

and  i n c l ude  "a ny e lected or  appo inted office or  offi c i a l  of the state's 
"However, "gift" does not mean any purely informational material or executive or  leg is lat ive branch,  i n c l ud ing members of the eth ics 

--s 
campaign contribution, or, in order to advance opportunities for commiss ion ,  or  members of the governor' s  cab i net, or emp loyees 
North Dakota residents to meet with public officials in educational of the leg is lat ive branch,  and "agency" means each board, bu reau ,  
and social settings inside the state, any item, service, or  thing of commiss ion,  department, or  other  adm in i strative u n it of the 
value given under conditions that do not raise ethical concerns, as executive bra nch of state government, i n c l ud i ng  one or  more 

(YJ determined by rules adopted by the ethics commission. Such rules offi cers, emp loyees, or other  persons d i rect ly or i nd i rectly 
must be adopted within two years after the effective date of this pu rport ing to a ct on beha l f  or unde r  a uthority of the agency ." It is - Article. So as to allow for the adoption of these rules, these to th is  expa ns ive l i st of peop le that gifts w i l l  now be proh i b ited 

ca prohibitions shall take effect two years after the effective date of this from be ing g iven .  
Article. Appropriate civil and  criminal sanctions for  violations of this 

� 

Subsection shall be set by the Legislative Assembly. " " Lobby ing" means  i n fl u enc ing or attempt ing to infl u ence pub l i c  
offi c i a l s  on  a pa rt ic u l a r  issue .  States genera l ly d efi ne  lobbying as a n  
attempt t o  i nfl uence government act ion .  A " l obbyist" means  any 
person who engages i n  lobbying .  Unde r  th is  Su bsect ion 1, such 
persons a re proh i bited from givi ng g ifts to pub l i c  offi c i a l s .  

The term " lobbyist' is  th i s  Su bsect ion 1 is b roader  than to those 
lobbyists req u i red to be registered unde r  N DCC Chapter 54-05 . 1 .  I n  
fact, Chapter 54-05 . 1  seeks o n ly t o  regu l ate a sma l l  n umber  of 
lobbyists who 1) seek to secu re or defeat l eg is lat ion or the approva l 
or veto of leg is lat ion by the governor, or 2 )  attempts to infl u ence 
dec is ions made by leg is lat ive management or  by a n  i nter im 
committee .  The Chapter a l so provides a long l i st of except ions of 
persons who a re l obbyists but a re not req u i red to register with the 
State. 

Th is Su bsect ion 1 does not ta ke effect u nt i l  J a nua ry 5, 202 1 .  

3 
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With 2 years before the effective date, no 66th Legislative 
Assembly actions are necessary. Over the next 2 years, the Eth ics 
Commission is to adopt ethical rules to provide certa in exceptions 

[ 
for items of va lue that do not rise ethical concerns. The 67th 
Legis lative Assembly can then provide for the appropriate civi l and 
crimina l  sanctions for violat ions and may consider doing so on an 
emergency basis. 

Subsection Effective Date "An elected public official may not be a lobbyist while holding office The defi n it ions for "pub l i c  offi c i a l "  a nd  " lobbyist" a re d escr ibed i n  
2 1/5/19 or for two years after holding office. 11 Su bsect ion 1 above. Th is Su bsect ion 2 app l ies on ly  to "e lected" 

pub l i c  offi c i a l s .  
"Appropriate civil and criminal sanctions for violations of this 
Subsection shall be set by the Legislative Assembly. 11 The 66th Legislative Assembly is requ i red to provide for 

appropriate civil and crimina l  sanctions for violations of this - Subsection and may consider doing so on an emergency basis as 

-
£ the effective date of this Subsection was January 5, 2019. 

Subsection Effective Date 11A lobbyist may not knowingly deliver a campaign contribution made Except as perm itted in th is  Su bsect ion 3, a lobbyist may not de l iver 
3 1/5/19 by another individual or entity. "Deliver, 11 as used in this Subsection, campa ign contr i but ion fu nds  from others .  

means to transport, transfer, or otherwise transmit, either physically 
or electronically. 11 The 66th Legislative Assembly is requ i red to provide for 

appropriate civil and crimina l  sanctions for violations of this 
"This prohibition does not apply to a person who delivers a campaign Subsection and may consider doing so on an emergency basis as 
contribution to the person 's own campaign, or to the campaign of the effective date of this Subsection was January 5, 2019. 
the person 's immediate family member. This prohibition shall not be 
interpreted to prohibit any person from making a campaign 
contribution or from encouraging others to make a campaign 
contribution or to otherwise support or oppose a candidate. 11 

"Appropriate civil and criminal sanctions for violations of this 
Subsection shall be set by the Legislative Assembly. 11 

Subsection Effective Date 11A statewide candidate, candidate for the legislative assembly, or This Su bsect ion 4 makes Constitut iona l  the 2017 Legi s l at ive 
4 1/5/19 public official may not knowingly use a campaign contribution for Assemb ly's ban on persona l  use or  en ri chment  from campa ign 

personal use or enrichment. 11 contr i but ions .  

"Appropriate civil and criminal sanctions for violations of this The 66th Legislative Assembly is requ i red to provide for an 
subsection shall be set  by the Legislative Assembly. 11 appropriate civi l sanction for a violation of this Subsection and 

may consider doing so on an emergency bas is as the effective date 
of this Subsection was January 5, 2019. It has a l ready provided for 
a cr iminal  pena lty in N DCC 16. 1-08.1-07 (Class A misdemeanor) .  

4 



J anua ry 29, 2019 

a 
I Subsection Effective Date "Directors, officers, commissioners, heads, or other executives of Effective 1/5/2022,  b ias and  appeara nce of b ias  is proh i bited i n  

5 1/5/22 agencies shall avoid the appearance of bias, and shall disqualify qu as i -j u d ic i a l  proceed i ngs with i n  state gove rnment .  Th is Su bsect ion 
themselves in any quasi-judicial proceeding in which monetary or in- req u i res certa i n  e l ected and  u ne lected dec is ion -mak ing state 
kind support related to that person 's election to any office, or a offi c i a l s  ( d i rectors, offi cers, commiss ioners, heads, or other 
financial interest not shared by the general public as defined by the executives of agenc ies )  to d isqua l ify themse lves from vot ing on or  
ethics commission, creates an appearance of bias to a reasonable making regu l atory dec is ions that a re re lated to the i r  campa ign 
person. contri butors or  the i r  fi nanc i a l  i nterest as defi ned by the ethics 

commiss ion .  This Su bsect ion does not take effect u nt i l  J a n ua ry 5, 
The Legislative Assembly and the ethics commission shall enforce this 2022 .  - provision by appropriate legislation and rules, respectively. So as to 
allow for the adoption of such legislation or rules, this Subsection No action requ i red by 66th Legis lative Assembly. This Subsection 
shall take effect three years after the effective date this Article. 11 has a three-year delay period that a l lows t ime for the Ethics 

Commission to adopt its defin it ional rules and then for the 67th 
Legis lative Assembly to provide for appropriate "enforcement 
pena lties" .  

Subsection Effective Date "Governments of foreign countries, foreign nationals not lawfully This Su bsect ion makes Constitut iona l  the 2017 Legis l ative 
6 1/5/19 admitted for permanent residence in the United States, and Assemb ly's ban  on foreign contri but ions and  expend itu res. 

corporations organized under the laws of or having their principal 
place of business in a foreign country, are prohibited from making No Legislative Assembly action ever requ ired . 
contributions or expenditures in connection with any statewide 
election, election for the legislative assembly, or statewide ballot-
issue election. 11 

Section 3. North Dakota Ethics Commission 

Subsection Effective Date "In order to strengthen the confidence of the people of North Dakota Esta b l i shes the new Eth i cs Comm iss ion as of J a nua ry 5, 2019 .  The 
1 1/5/19 in their government, and to support open, ethical, and accountable eth i cs commiss ioners shou ld  be appo inted as soon as possi b le .  

government, the North Dakota Ethics Commission is hereby 
established. 11 No Legislative Assembly action ever requ ired . 

Subsection Effective Date "The ethics commission may adopt ethics rules related to Dut ies, powers a nd  fu nd i ng of Eth ics Comm iss i on .  Th is Su bsect ion 
2 1/5/19 transparency, corruption, elections, and lobbying to which any defi nes the a uthority and dut ies of the new Eth i cs Commiss ion .  

lobbyist, public official, or candidate for public office shall be  subject, 
and may investigate alleged violations of such rules, this Article XIV, The 66th Legislative Assembly is required to provide for timely and 
and related state laws. The ethics commission shall maintain a adequate fund ing of the new Ethics Commission and may consider 
confidential whistleblower hotline through which any person acting doing so on an  emergency basis as it was establ ished on January 5, 
in good faith may submit relevant information. "  2019. 

5 
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"The Legislative Assembly shall provide adequate funds for the 
proper carrying out of the functions and duties of the ethics 
commission. 11 

[ 
Subsection Effective Date "The ethics commission shall consist of five members, appointed for Members, appo intment and  q u a l if icat ions of Eth ics Com miss ion .  
3 1/5/19 four-year terms by consensus agreement of the governor, the 

majority leader of the senate, and the minority leader of the senate. No Legislative Assembly action ever requ i red . 
No member of the ethics commission may hold other public office or 
be a lobbyist, candidate for public office, or political party official. 11 

Section 4. General Provisions. 

er Subsection Effective Date "This Article is self-executing and all of its provisions are mandatory. Provides for effective d ate of Art i c le  and  protect ion aga i n st ha rmfu l - 1 1/5/19 Laws may be enacted to facilitate, safeguard, or expand, but not to l aws. A l l  the provis ions of Art ic le  X IV take effect on J a nua ry 5, 2019, 
hamper, restrict, or impair, this article. This Article shall take effect except those spec if ica l ly l isted with a l ater effective date .  

l'{\ sixty days after approval. 11 - No Legislative Assembly action ever requ i red . 

Subsection Effective Date "For the purposes of this Article, "public office" or "public official" Provides defi n it ions for "pub l i c office" a nd  "pub l i c  offic ia l " .  
2 1/5/19 means any elected or appointed office or official of the state's - executive or legislative branch, including members of the ethics No Legislative Assembly action ever requ i red .  

commission, or members of the governor's cabinet, or employees of 
the legislative branch, and "agency" means each board, bureau, 
commission, department, or other administrative unit of the 
executive branch of state government, including one or more officers, 
employees, or other persons directly or indirectly purporting to act on 
behalf or under authority of the agency. 11 

Subsection Effective Date "If any provision of this Article is held to be invalid, either on its face Lega l  construct ion, severab i l ity a nd  Constitut iona l  confl i ct provis i on .  
3 1/5/19 or as applied to any person, entity, or circumstance, the remaining 

provisions, and the application thereof to any person, entity, or No Legislative Assembly action ever requ ired . 
circumstance other than those to which it is held invalid, shall not be 
affected thereby. In any case of a conflict between any provision of 
this Article and any other provision contained in the Constitution, the 
provisions this Article shall control. 11 
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Senate Eth ics Committee 

January 30, 201 9 

E l len Chaffee, Ph . D . , Vice President 

North Dakotans for Pub l ic  In tegrity ,  I nc. 

B ismarck, ND - District 8 

Testify ing i n  Favor of SB 2 1 48 

Cha i rman Hogue, Members of the Committee:  

My name is E l len Chaffee. I served the state for 31 years as a leader in the U n iversity System 

office, NDSU,  Mayvi l le  State, and Val ley C ity State. Now I am a senior consu ltant with the 

Association of Govern ing Boards of Un iversit ies and Col leges. My Stanford U niversity Ph .D .  Is 

in admin istration and pol icy analysis. I am a fou nder and vice-president of North Dakotans  for 

Pub l ic I ntegrity , the authors of Article XIV. 

Today I wi l l  speak for the people of North Dakota . I t 's death ly cold  out - they ' re not here i n  

person .  But I can bri ng you thei r voices. Here's how. 

NDP I  began writi ng the measure nearly two years ago, with p lenty of good ideas. After many 

drafts, we began a series of three "h igh-test" state-wide pol ls  because i n it iated measures are 

very expensive. We wanted to win .  L ike you at re-election t ime, we needed to know what the 

people would vote for. For strategic reasons, our pol l  resu lts were h igh ly confident ia l  unt i l  now. 

Measure 1 got a sol id  54 percent majority , and it got even more of YOU - 93 leg is lators were 

e lected i n  pro-Measure 1 d istricts. Measu re 1 got 54 percent of the votes and 66 percent of the 

leg is lators . We took the pol l resu lts very seriously in writi ng Measure 1 ,  and we strongly 

recommend that you do the same. Here's what they said .  

About leg is lators: 

The North Dakota State Leg is lature has on ly a 39% approval rat ing from voters. 

More than 80 percent bel ieve pol it ical leaders are more i nterested i n  protect ing the i r  

power and perks than do ing what is  right for North Dakota . 

Nearly 80% of us want greater overs ight and accountab i l ity from you .  

Seventy percent o f  us bel ieve you work for the wealthy and powerfu l ,  not people l i ke us .  

Nearly two-th i rds bel ieve there is  widespread corruption and abuse o f  power among 

publ ic offic ials and employees. 

About the pol it ical system in North Dakota: 



- A stri k ing 85% of us bel ieve money and campaign contri butions have too much i nfl uence 

on government. 

Over three-fourths say powerfu l i nterests have r igged the system for themselves, 

underm in i ng  the moral fou ndations of North Dakota . 

S ixty percent bel ieve the pol it ical system i n  North Dakota is broken and needs major 

changes. 

- We support pol it ica l reform regard less of age, gender, and pol it ical party . 

F ina l ly ,  every sect ion of Article XIV speaks for the people: 

• Section 1 :  Transparency 

- 76% support prompt, e lectron ica l ly  accessib le publ ic d isclosure of the u ltimate, true source 

of funds spent to i nfl uence elections or government actions 

• Section 2 :  I ntegrity 

- 69% support proh ibit i ng g ifts from lobby ists to publ ic offic ials . 

- 73% support proh ibit ions against pub l ic offic ia ls decid ing  when they have a confl ict of 

interest 

• Section 3: Accountab i l ity 

- 82% support the Eth ics Commission 

Those of us who worked on Article XIV del ivered a message from the people to you .  They 

expect you to take them seriously .  You do that by establ ish ing and fund ing the eth ics 

commission and pursu ing an  open ,  thoughtfu l process for other key elements. S B  2 1 48 does 

that. It's the rig ht th ing to do next . 

Thank you for your t ime and attention . 

• 

• 

• 



• 

• 

• 

Written test imony related to SB 2 1 48 and HB 1 52 1  in the 
66th North Dakota Legis lative Assembly 

January 29, 20 1 9  

Submitted by: Eric D. Raile, Ph.D. & J)__ R,.o{ 
Department of Political Science 
Montana State Univers ity 
Bozeman, Montana 

Dear Members of the responsible legis lative committees, 

I submit this written testimony as a former resident and as a recognized expert who cares about 
the qual ity of governance in North Dakota. I was born and grew up in Wishek, North Dakota, and 
worked at North Dakota State University in the Department of Criminal Justice and Pol itical 
Science from 2008-20 1 2 . Furthermore, I worked for the United States Office of Government 
Ethics for over a decade on issues of government eth ics, accountabil ity, and transparency both 
domestically and internationally. S ince that time, I have published academic work on government 
ethics and on public v iews of government corruption . The comments here are my own and do not 
imply endorsement by any of my previous or current employers . 

I am submitting this  testimony in general support of the North Dakota Legis lative Assembly 
crafting effective legis lation in response to the publ ic ' s  afftrmative vote on Constitutional Measure 
# 1 last November. Getting this all right wil l require work, but many other governments throughout 
the country and world have suppl ied examples and experiences that can be very useful. 

The core reasons for establishing an effective ethics commission are simple. Governance in a 
representative democracy rel ies on the consent of the governed. Citizens want to know that the 
rule  of law is being respected. They also want to know that their public officials and employees 
are making decisions based on sound principles rather than based on their own personal gain or 
the influence of hidden outside interests. Further, effective governance requires accountabil ity to 
those c itizens, and such accountabi l ity cannot be achieved without transparency. Interested citizens 
must have the abi lity to examine the decision making of public officials and employees in order to 
hold them accountable .  Without basic transparency mechanisms, citizens tend to lose confidence 
in the integrity of government decis ions. Th is loss of confidence erodes the abi l ity of government 
to perform wel l  and efficiently and complicates the work of elected representatives. 

Though constructing an effective ethics commission takes effort, fai lure to respond to publ ic 
demand for truly transparent government can produce s ignificant negative consequences. Beyond 
crafting sol id laws and rules, I note that such effectiveness also crucial ly requires adequate 
authority and resources for the officials implementing the ethics program. 

I urge legis lators to see this  for what it is - an opportunity to strengthen the relationship between 
government and the c itizenry in North Dakota Taking this opportunity seriously can have positive 
consequences for generations of people in North Dakota. Thank you for your consideration . 



Testimony in Support of SB 2 148 and in Opposition to HB 1521  

North Dakota Senate and House Committees on Ethics 

January 30, 2019 

Chairman Hogue and Members of the North Dakota Senate Ethics Committee: 
Chairman Kasper and Members of the North Dakota House Ethics Committee : 

We urge a DO PASS on SB 2 1 48 and a DO NOT PASS on HB 1 52 1 . 

When we see how many bi l l s  legislators have to deal with, we are struck with a certain awe 
regarding how much thought must go into this lawmaking process. Fortunately, in the case of 
Article 1 4  of the constitution, which ND voters have instituted (54% of North Dakota voters 
voted for Measure 1 in the November 20 1 8  e lection), there is no reason to take too much time 
and effort on this .  

The constitution now says that the ethics commission must be created and must be funded. 
Period. Let ' s  do this graceful ly ;  it' s  time that individual voters have a vote that won 't crumble to 
nothing in the face of big money from big o i l  and big money from big tobacco. We need to see 
when big money is try ing to influence the votes of legis lators, and we need rules of ethics--that 's 
why we worked hard and instituted Article 1 4 . 

Get the commission chosen and get it funded properly, th is is going to happen anyway one way 
or another. 

We urge a DO PASS on SB 2 1 48 and a DO NOT PASS on HB 1 52 1 . 

Sharon E. Buhr 
Dr. James B. Buhr 
6 1 3  Chautauqua B lvd 
Val ley C ity, ND 5 8072 
70 1 -845-5 1 97 
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January 30, 2019 
Senate and House Committees on Ethics 
Madeli ne Luke 
Valley City 

M r. Chairman , Members of the Committee: 

I urge you to support Senate Bill 2 148 and oppose HB 152 1 .  

The passage of  Measure 1 with a 53% majority makes it abundantly clear that the 
cit izenry feels there needs to be g reater transparency and accountability in B ismarck .  
The voters fulfilled the i r  responsib ility by  l isten ing  to both s ides, making a decis ion and 
cast ing their  ballots.  Now it is your responsib ility to honor our wishes and i nst itute this 
measure without chang ing its orig inal i ntent . Furthermore, you must g ive the ethics 
commission adequate fund ing to carry out its dut ies.  Tax money is our money and we 
want a share of the communal pot to go towards restor ing some faith and honesty i n  
government . 

I personally went door to door i n  Valley City and you should know that people of all 
ages and party affil iat ion voiced mistrust i n  government i n  general. The catch words 
"done deal" pretty much expressed their  feeli ngs about the decis ions made by elected 
and appointed offic ials . 

Your vote on SB2148 and HB1521 is  a gage for your respect for both the people you 
are supposed to represent and the constitut ion you are supposed to uphold . 
Please consider that you serve at the pleasure of the people and for the people and 
vote accord ing ly .  

Yours truly, 
Madeli ne Luke 
701 845 5407 



January 28, 20 1 9  

Mr. Chairman ,  Members of the Eth ics Committees for the House and Senate : 

We u rge you to suppc;>rt Senate Bill 2 1 48 and oppose HB 1 521 . 

We, the people of North Dakota , voted for Measure 1 in November, and we intend to 
make our leg islators' votes on this issue a central factor when they run for re-election .  
Th is issue is important enough to be  the only issue for re-election because i t  measures 
you r  respect for both the people you are supposed to represent and the constitution you 
are supposed to u phold .  Why would we re-elect you if you fail both the voters and the 
constitution? 

We do not hold you personal ly responsible for the damaged culture in which you work, 
but we do hold you responsible for fixing it. 

Please respect the vote of the people and uphold what Measure 1 stands for: 
Support 2 148 and Oppose HB 1 52 1 . 

• 

• 
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January 28, 201 9  

Mr. Chairman,  Members of the Eth ics Committees for the House and Senate : 

We urge you to supp9rt Senate Bil l 2 1 48 and oppose HB 1 521 . 
. �� 

We, the people of North Dakota , voted for Measure 1 in November, and we intend to 
make our legislators' votes on this issue a centra l factor when they run for re-election .  
This issue is important enough to be the on ly issue for re-election because it measures 
your respect for both the people you are supposed to represent and the constitution you 
are supposed to uphold. Why would we re-elect you if you fail both the voters and the 
constitution? 

We do not hold you personally responsible for the damaged culture in which you work, 
but we do hold you responsible for fixing it. 

Please respect the vote of the people and uphold what Measure 1 stands for: 
Support 2 148 and Oppose H B 1 521  . 

Thank you. 
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January 28, 20 1 9  

Mr. Chairman, Members of the Eth ics Committees for the House and Senate : 

We urge you to support Senate Bill 2 1 48 and oppose H B  1 521 . 

We, the people of North Dakota , voted for Measure 1 in November, and we intend to 
make our leg islators' votes on this issue a central factor when they run for re-election . 
This issue is important enough to be the only issue for re-election because it measures 
your  respect for both the people you a re supposed to represent and the constitution you 
are supposed to u phold . Why would we re-elect you if you fai l  both the voters and the 
constitut ion? 

We do not hold you personally responsible for the damaged cultu re in which you work, 
but we do hold you  responsible for fixing it. 

Please respect the vote of the people and uphold what Measure 1 stands for: 
Support 2 1 48 and Oppose HB 1 52 1 . 

Thank  you . 

H ea -Hneir S c h  VJlMv 
l o -j 3,5 -;?C>i 7T Sf 
SA i,,J:) = ,,--Yl i'\i f) � (. '-t- �0 
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January 28, 20 1 9  

Mr .  Cha i rman, Members of the Eth ics Committees for the House and Senate : 

We u rge you to s upport Senate Bi l l  2 1 48 and oppose H B  1 52 1 . 

We , the people of North Dakota , voted for Measure 1 in November, and we intend to 
make our legislators' votes on th is  issue a centra l factor when they run for re-election . 
This issue is important enough to be the only issue for re-election because it measures 
you r  respect for both the people you a re supposed to represent and the constitution  you  
are supposed to  u phold . Why wou ld we  re-elect you if you fa i l  both the voters and the 
constitut ion? 

We do not hold you personal ly responsible for the damaged cu ltu re in wh ich you work, 
but we do hold you responsible for fixing it. 

Please respect the vote of the people and uphold what Measu re 1 stands for: 
Suppa.rt 2 148 and Oppose HB 1 52 1 . 

Thank  you . 
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January 28, 20 19  

Mr. Chairman, Members of the Ethics Committees for the North Dakota House 
and Senate: 

We urge a DO PASS for SB 2 148 and a DO NOT PASS on HB 1 52 1 .  

Measure 1 passed in our November election with 54% voting yes in ND, and 57% 
voting yes in Barnes County and in District 24. It is now titled Article 14 of our 
ND Constitution. This is a solid foundation that can built upon to make a stronger 
state. 

Article 14  will guarantee that everyone has the same opportunity to exercise their 
right to free equal speech that is not weighted for those with the most money. 

Each of us , even the person with the least amount of money should be heard 
equally with those of greater means. 

We urge a DO PASS for SB 2 148 and a DO NOT PASS on HB 1 52 1 .  

' .· 
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Voices of the People 

Measure 1 deserves careful 

treatment 
Jan 14, 2019  

The people of  North Dakota are surprisingly fair-minded. In November we 
collectively chose to make a historic step forward in our state. By voting for 
Measure 1 ,  now known as Article XIV, we put into black and white what we 
have always valued -- that our representatives must be ethical in the way 
they represent us . 

Now it is law, and it's going to be a pressing issue on our elected 
representat ives in this current legislative session. I am so excited as an 
ordinary citizen to get to sit down with my representatives from District 47, 

and talk about how we can bring as much careful thought and care into the 
details of enacting it , as I as a voter did as I carefully considered how I voted 
on Measure 1. I am very proud of my vote,  both on Measure 1, and for the 
District 47 candidates I chose to represent me. 

I 'm very hopeful that the Legislature will show good faith in the people's 
voice as they consider how to fulfill the requirements of Measure 1 ,  just as 
the people had good faith in them as they filled the bubble next to their 
name on the same ballot on Election Day. 

Willow Hall, Bismarck 
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Letter : Of course we're ethical. Ask any of us. 

• 

Written By 

Cole Carley 

Jan  27th 2019 - 1pm .  

Share 

Most job descriptions usually contain a short phrase that 
reads roughly: "and other duties as assigned." 

.s an employee, the duties you're assigned will vary. You may find some are more 
difficult and that you may not have chosen to do were it not assigned by the boss. 

But you are expected to carry out those assignments to the best of your ability. 
That's why you were hired. You don't get to decide that the boss is wrong and you're 
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going to do it your way because the boss just doesn't get it. 

Unless you are a leader of the North Dakota Legislature , elected by citizens who had 

the idea that their vote meant something. Evidently a Constitutional amendment 

created by a citizen- initiated measure doesn't fit the job description legislative 

leaders wish to follow. Because we citizens have no business telling the people we've 

elected (hired) what we want done. 

Which brings us to the latest example of legislative lollygagging: the ethics 

commission. This voter-passed measure was created by an organization led by two 

North Dakotans, a Republican and a Democrat, both of whom had vast experience 

working with state government agencies, one of whom spent years as a lobbyist. 

They knew first-hand what problems can ensue when ethics aren't defined and 

regularly inspected. Like it or not, they got the vote out and the measure passed. 

In several past legislative sessions, citizens or naive legislators have tried to 

introduce such ideas only to be crushed by leadership. Legislators demand 

transparency of organizations and people who receive state funds but really don't 

like it to apply to themselves with regard to campaign funds, lobbyists, l ittle things 

like that. 

"Ethics? We don't need no stinking ethics ! "  

OK, they didn't say that. What they basically said was "Al, do  you think we need an 

ethics commission?" "No, Jim, I don't. I think we conduct ourselves just fine. Do you 

agree ,  Kim?" "You bet, guys. Oh, which lobbyist is buying the drinks and dinner 

tonight?" 

They really don't like being told what to do,  especially if it affects their ability to 

socialize, graze and fundraise 

OK, smart guy, what do you think they should do? 

Glad I asked. Just for basics, they could :  

• Check the 44 other states who have done this already to see what ideas they 

might glean 

• Visit the National Conference of State Legislatures subsection on ethics : 

http://www.ncsl .org/resea rch/eth ics .aspx 

• Use the specific provisions in the amendment passed by the voters : 

https://www. nd i ntegrity.org/xiv 

• Or, drop the whole adversarial attitude (hey, a guy can hope) , assume that this 

might actually be in everyone's best interests and meet with Dina Butcher and 

Ellen Chaffee, the two North Dakotans who got this initiative started. Ask them 

what they hoped to achieve, specifically in seeing this ethics commission 

created, and then listen. Just sayin' . . .  

So, t o  the members of the North Dakota Legislature : The boss has given you a task. 

Are you going to take it on with the zeal that the boss expects? Or are you going to 

decide (again) that you're in charge here and that the boss should just leave you 
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Let's work to:ether to frame a trustworthy :overnment 
B Dina Butcher1 EU n h fr , Way on 

Hed gaard,  AJJen Hoberg 
and Kathy Tw ten 

N rth Dakotan came 
together  aero t he 

sp t rum last year to make 
a significant decision. 
East or we t ,  regardle of 
party or id ology, we v ted 
to improve t ran  parency 
and accountabil i ty in 
state government. I t  \! as 
caUed Mea ure 1 before 
the election; now it i 
Article XN of the tate 
const i tut ion. 

Implementing Article 
XIV begin with the 
Ethic Commi ion bi ll 
in the current legi lat ive 
session. The bill pr imarily 
e tablishes and fund 
the Ethic Commi ion 
and cal l  tor an interim 
legislative s tud to prepare 

legi lat lon on the rest of  
Article X

I

V for the 2021 

e ion . 
Article XIV and the 

bill have the potent ial to 
make orth Dakota one 
of t he m t t ru cworthy 
government in th 
nation. Re earch clearly 
shows that a trustworthy 
overnment h Ip prevent 
raud , \! a te and abu 

and it at tracts and grow 
st rong businesses. The 
re ul t  is more produ t ivity 
for u r tax doll r . 

Author ot Article IV 
charged our public officials 
with implementing Article 

IV b au e t hey t ru ted 
the official to do thei r  
jobs wi  ely and tai thfull 
Yet a fe have said the 
amendment \! a badl 
writt n b people who did 
nor know what they were 

Forum of Fargo-Moorhead , Friday, January 4,  201 9, page A7 

doing. The t ruth is, tho e 
who complain the loudest 
are tho e who gained 
power and p rks from the 
broken y tem they help d 
create. 

Article XIV is now 
a fact - a part of the 
Con c itu t ion we live 
und r and public officia l  
wear to uphold . All o f  

us  hav an opportunity 
to come together now 
and craft orth Dakota 's  
best response to the 
principles of government 
t ransp rency, integ ri ty 
nd ountabi lity. orth 

Dakot ns for Public 
I ntegrity looks torward to 
working on it with you and 
your repre entative 

ct.'. �n.e. HeclepM-d . ........  
and lwNUft ..-. � of tM  

North �  to, Pub{j,c lnt-.,ky 
Board "'  Director .. 
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M AJ O R I TY O F  N O RT H  DA KOTA 

L EG I S LAT I V E  D I ST R I CTS  VOT E Y E S  O N  

M EAS U R E  1 

■ YES (66%} NO  (34%} 

16 

53 .63% of North Dakotan voters voted YES on Measu re #1 "Perta i n i ng  to the 

Transparency of F u nd i ng, Confl l i cts of I nterests and  the Estab l i shment of an Eth ics 

Comm iss ion ." The majority of voters i n  66% of ND Legis lat ive D i str icts voted YES. 

Names  of leg islators a n d  their d i str ict vote on  reverse s ide . 



Eth ics i s  a NON-Part isan I ssue 

Leg is lators from YES d i stricts. (93 leg is lators)  

R i ch a rd Ma rce l l a i s Tra cy Boe Ma rv i n  E Ne l son  
T im M athern  G retchen  Doberv ich Ron Gugg isberg 
J udy  Lee Austen Schaue r  K im Koppe lman  
Dav id C l emens  Ben Koppe lman  And rew Ma rscha l l  
Scott M eyer Co rey Mock Steve Vetter  
Kathy H ogan M a ry Sch ne i de r  La u r i eBeth Hager 
Ga ry Lee M ichae l  H owe Brandy  Py l e  
Kr i st i n  Roers Thomas  Bead l e  Ru t h  Buffa lo  
Ky le Dav ison Pame l a  Anderson M iche l l e  Str i nden  
Cu rt K re u n  J a ke B l u m  Em i ly O 'B r i en  
J o N e l l  Ba kke M a ry Ada ms Matt E idson 
Me rr i l l  P iepkorn Josh Boschee Ka r l a  Rose Hanson 
Rona ld  Sorvaag  M a ry Joh nson Tom Kad i ng 
J i m  Roers J i m  Kasper Shannon  Roers-Jones  
Brad Bekkedah l  Patr i ck Ha t le stad David R ichter 
O l ey La rse n  J eff H overson Bob Pau lson 
J o rd a n  Ka n n i a n en  C layton Feg ley Terry Jones  
J a n ne Myrd a l  C h u c k  Damschen Dav id  Monson  
J o h n  G rab i nger  J im Gruene ich  Be rn i e  Satrom 
Dave Oeh l ke Denn i s  J o h n son  G reg West l i n d  
Ray  Ho lmbe rg M a rk Sanfo rd Ma rk S Owens 
Karen Kar l s  L i sa Me ie r  Ga ry Pa u r  
Randy Schob i nger  Nathan Toman  Aa ron McWi l l i ams 
B i l l  Devl i n  

• 

Robert Fors 
Arne Os l a nd  
J o an  Hecka m a n  
La rry Rob inson 
La r ry Lu i ck  
J im Dotzen rod 
D i ck  Deve r 
Dwight Cook  
E r i n  Oban 
Karen Krebsbach 
Wayne  Trott i e r  
R i cha rd Ho lman  
Don  Vigesaa 
Da n ie l  J oh nsto n 
C i ndy  Sch re ibe r- Beck 

• Sebast i an  E rte lt 
Pat He i ne rt 
Tod d  Porter  
Bob M a rt i n so n  
Matthew Ruby 
Dwight K iefe rt 
A l i sa  M i tskog 
Kathy Skroch 

• 
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Greater North Dakota Chamber 
SB 2148 

Senate Ethics Committee 
January 30, 2019 

Greater North Dakota Chamber 

Mr. Cha i rman and  members of the Senate Spec i a l  Eth ics Com m ittee, my name  is Ar i k Spencer, 
P res ident & CEO of the G reater North Dakota Chamber  (G N DC) . G N DC i s  North Da kota's l a rgest 
statewide bus i ness advocacy orga n i zat i on .  We sta n d  in oppos i t ion to SB 2 148.  

As many peop le  know, G N DC was pa rt of a coa l it ion  of nea r ly fou r  dozen orga n i zat ions  who 
opposed measu re one  because of concerns a bout the measu re's const i tut io n a l ity, a nd  
specifica l ly that o f  sect ion 1 . 2  o f  t h i s  amendment to  the North Da kota Const itut ion . 

Measure one was passed by the voters l a st yea r a nd  wh i l e  we st i l l  h ave concerns  about the 
const itut iona l ity of the  measure at  a federa l  l eve l ,  we do be l i eve the l eg is latu re now has  an 
ob l igat ion to im p lement th i s  new sect ion of the ND Const i tut ion rega rd less of our  op i n ion .  

Our  oppos it ion to SB 2148 i s  not because we  a re u pset a bout the passage o f  measu re one  but 
rather  that assoc iat ions, c i t i zens, and bus i ness who wish to ta ke pa rt i n  the pub l i c  po l i cy 
process need certa i nty about any ru les a nd  l aws that must be comp l i ed wit h .  

Wh i l e  many  of  the q uest ions  that must be answered by  the leg is latu re a nd  eth�cpmmiss ion 
to give the pub l ic the ce rta i nty we need a re p roposed for a study, Su bsect ion  ,of"Art ic l e ,. 2.,,, 
rel ated to gift i ng, becomes effective at the beg i n n i ng  of the next leg is l at ive sess ion  and  w i l l  
req u i re q u icker act ion that a study ca nnot p rovide  without  a spec i a l  sess io n .  

A second a rea that req u i res c la r if icat ion  i s  a n ew  defi n it ion o f  a lobbyist fou n d  o n ,  page 20, l i n e  
2 7  th rough page 2 1, l i n e  9 .  Wh i l e  th i s  n ew  defi n it ion i s  offered, the  ex ist i ng d efi n it ion fou nd i n  
54-05 . 1  rema i n s  t h e  same .  T he  creat ion o f  a second  defi n it ion o n ly serves t o  cause confus ion  
about who must reg ister a s  a lobbyist . If the  new defi n i t ion ,  wh ich adds  attempts to i nfl u ence 
dec is ions rega rd ing offic i a l  matters made  by a pub l i c  offi c i a l  in the  execut ive branch of state 
government, were to be chosen,  care wou ld have to be given a bout the imp l icat ions  fo r those 
who app ly for grants, bid for contracts, o r  app ly fo r va r ious l i censes .  Th i s  d efi n i t ion cha nge may 
a l so be ha rd to enforce as it may not a lways be poss i b l e  fo r a pub l i c  offi c i a l  to d eterm ine  when 
they a re be ing lobb ied on an  i ssue vs when p rivate c it i zens  advocates on a n  i ssue depend i ng on 
what s i tuat ion they a re i n .  

I n  c los i ng we  on ly a s k  fo r c la r ity fo r those who  wish to pa rt ic i pate i n  t h e  p u b l i c  p rocess because 
without i t ,  ou r  open pub l i c  po l i cy process wi l l  o n ly suffe r . 

Champions �� Business 

PO Box 2639 I B i smarck, N D  58502 I (701)  222-0929 
www.ndchamber.com 
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Senate Eth ics Committee 

January 30, 2019 

Test imony of Dina Butcher 

Former  Deputy Commissioner of Agricu l ture, former D i rector of the D ivision of Commun ity Services, 

fo rmer Human  R ights Director and Lobbyist for numerous commod ity organ izat ions and Private 

I nvestigator with WT Butcher and Associates 

President of North Dakotans for Pub l ic I ntegrity 

In favor of SB 2148 

M r. Cha i rman and Members of the Com mittee :  

Art ic le X IV is i n  the Constitut ion of North Dakota . As legis lators you have taken a n  oath to upho ld that 

Const itut ion .  I respectfu l ly ask that you recommend passage of SB 2 148 to provide the re lat ively s imp le  

steps necessa ry to  uphold the  Constitution with suffic ient fund ing as  requ i red i n  the Art ic le X IV . 

To avo id d istract ion from the major po l icy and  fund ing issues with which th is  sess ion is faced, SB  2 148 

wisely p rovides for an interim study with which that estab l ished Eth ics Commission cou ld  ass ist i n  

provid i ng gu ida nce fo r the 2021 Legis lat ive Assembly t o  jud icious ly imp lement those sect ions o f  Art ic le 

X IV which do not go into effect unt i l  later. 

Tha nk  you for a l l  the good work you do and I respectfu l ly ask for your  recommendat ion of a do pass on  

SB 2 148 . 
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Support SB 2148 

Kath leen Tweeten, B ismarck N D  

Reti red : N DSU Extens ion Se rv i ce, D i rector  of  the Cente r fo r Commun ity Vita l ity and  
State Speci a l i st for Comm un i ty Econom ic  a n d  Leade rsh i p  Deve lopment .  

Spec ia l i st Emer itus i n  the Depa rtment of Agr ibus i ness  and  App l ied Econom ics  

Secreta ry/Treasu re r  for No rth  Dakotan s  for Pub l i c  I ntegrity 

Support a do pass on  SB 2 148 beca use :  

It is consistent with Article XIV of the North Dakota Constitution with 
amendments that have been introduced . 

The majority of voters i n  N o rth Dakota voted yes o n  Measu re 1 "Perta i n i ng to the 
Transpa rency of Fund i ng, Confl i cts of I nte rests a nd the Esta b l i s hment of  an Eth ics  
Comm i ss i on ." The ca m pa ign  with a l l  its m i spe rcept ion i s  over .  It w i l l  ta ke t ime, 
c it ize n i nput a nd con st itut iona l  expert i se to p rope rly im p l ement a l l  fou r  sect io n s  of  
Art i c le  X IV .  U p  to th re e  yea rs h a s  been p rov ided . 

It i s  i m po rta nt that t h i s  not be  rushed wh i ch  i s  what SB 2 148 a l l ows .  

Tha n k  you for you r  attenti on .  

P l ease DO Pa s s  SB 2148 . 



Testimony of Dakota Resource Council 
Senate Bill 2 148 

January 3 0 ,  2019 

Chairman Kasper and members of the committee, my name is Scott Skokos and I am the 

Executive Director of Dakota Resource Counci l .  I stand here today in support of Senate B i l l  

2 1 48 .  

Throughout DRC ' s  40-year h istory, DRC members have pushed for  increased 

transparency and ethics in Government. Th is has meant, at times, taking unpopular positions 

regarding various energy and agricu lture i ssues and also chal lenging e lected officials that are 

influenced by out of state and corporate i nterests. 

In  recent years, money in  pol it ics has become not only a problem in  North Dakota 

(especial ly with the influx of the money from the o i l  boom) but also a national i ssue due to more 

and more money flowing i nto our pol itical system from concealed sources ( i . e .  dark money). 

There is c lear need to reform our system to ensure that pol it icians are more accountable to the 

people of North Dakota, not dark money. Th is  goes for both s ides of the pol itical a is le .  

20 1 2- 1 3  Confl ict of lnterest Lawsuit 

In 20 1 2 , Dakota Resource Counc i l  sued members of the North Dakota Pub l ic Service 

Commiss ion for v io lating federal confl ict of interest laws for taking campaign contributions from 

coal company executives that had a min ing permit decis ion pending with the PSC (I m ight a lso 

add that one of the Publ ic Serv ice Commiss ioners that we named i n  the case i s  current Un ited 

States Senator, Kev in  Cramer.) Although we lost the case, in the ru l i ng on the confl ict of interest 

case the j udge made it c lear that he d id not approve of the actions of the Publ ic  Service 

Commiss ioners i n  taking campaign contributions from a company they were supposed to be 

regulating. 

Specifical ly, U . S .  D istrict Court Judge Dan ie l  Hovland concluded that : 



Testimony of Dakota Resource Council 
Senate Bill 2 148 

January 3 0 ,  2 0 1 9  

"the authority to  undertake an enforcement action of the state program is d i scretionary and 

unreviewable , "and as such, the federal court lacks j urisdiction in  the matter. However, he added 

in a footnote : "Th is  order shou ld  in  no manner be construed as an endorsement of the practice of 

PSC Commiss ioners accepting campaign contributions from ind ividuals or pol itical action 

committees c losely assoc iated with coal compan ies and coal m in ing activit ies .  "A lthough the 

acceptance of campaign contributions from such entities may be lawful . . .  the decis ion to do so is 

i l l -advised, devoid  of common sense, and rai ses legitimate questions as to the appearance of 

impropriety . "  

Publ ic officials should not be  taking money from the same compan ies that they have 

pend ing permitt ing deci s ion with and it was c lear that Judge Hovland agree with our contention 

i n  his ru l ing .  We th ink the majority of North Dakotans agree with DRC and Judge Hovland, 

which was reflected at the bal lot box when 54% of North Dakotans voted to pass Measure 1 .  

Beyond our case regarding the PSC, DRC also supported efforts i n  past legi s lative 

sessions to instal l an eth ics commiss ion .  Unfortunate ly, the b i l l s  pushing for an eth ics 

commiss ion were defeated almost as qu ickly as they were introduced . Due to our past stances on 

eth ics and transparency, DRC was early endorser of Measure 1 ,  and as a resu lt we support the ful l  

implementation of Artic le 14  of the Constitution . 

In  conc lus ion ,  DRC supports SB 2 1 48 because it takes a measured approach a l lowing for 

the ful l  implementation of Art ic le 1 4  of the Constitution, wh i le at the same time respecting the 

wi l l  of the voters . We urge th i s  committee to give SB 2 1 48 a do pass recommendation .  
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RE : Public Comment on Senate B i l l  No .  2 1 48 

My name is Lisa De Vil le .  I am an enrol led member of the Mandan, Hidatsa, and Arikara Nation .  
I and my husband are lifelong residents of Mandaree a community on Fort Berthold 
Reservation. 

I am writing to you in support of Senate Bill No. 2 1 48 .  This bill i s  very important. This bil l will 
implement an ethics committee for state held offices as approved by the voters in the last 
election. I believe in accountabil ity and transparency from ND elected official s .  These ND 
elected officials represent the people. We need structure, without it we wil l  fall apart . I live with 
oil and gas in the Bakken region where I witness that industry is favored over the people of ND. 

If you have any questions please email me at l isadevi l le20 1 3@gmai l . com. Thank you ! 

S incerely, 

Lisa De Ville 

Mandaree, ND 



Testimony for SB  2 148 on  Eth ics 
Senator D ick Dever 

Ea r ly i n  my Leg is l at ive Ca ree r, I hea rd a speaker  at a n  NCSL  Confe rence say that 
our most important respons ib i l ity as Legis l ators i s  to bring hono r  to the 
i n st ituti on .  

As  e l ected offic ia ls ,  we h ave a respons ib i l ity to defend  the  hono r  of  the  
i n st ituti on .  I won't  say that corru ption doesn't exist, but  I wi l l  say th is ; corrupt ion 
i n  No rth  Dakota exists to a m u ch greater  extent in perception t h an  in rea l ity. 

I t  is t ime to break the ice. The Legis l ative p rocess i s  best served when  va rious  
op in ions  a re free ly  expressed . D isagreement on  the b i l l  i s  n ot oppos it ion to eth ics 
a n d  is n ot aga i n st the  wi l l  of the peop le .  We a l l  s u pport Eth ics . That  i s  why much 
of what became Art ic le  14 of the Constitution a l ready existed i n  Statute .  

Su ccess i n  the l eg is lat ive process is a matter of re l at ionsh ips .  I ntegr ity is 
everyth ing. That i s  true for everyone  i nvolved i n  the process i n cl u d i ng Legis lators, 
l obbyists, state agencies, a n d  the cit izen s  who come he re .  

I occas iona l ly h ave the opportun ity vis it with gro u ps about the Legis l at ive p rocess, 
a n d  so do othe rs .  Sen ators Poo lman  a nd  Oban  h ave hea rd me say th is - Lobbyists 
a re important  to us for the i nformation they p rovide .  State agen cy peop l e  a re 
importa nt to us  fo r the  informat ion they provide .  B ut, fa r and  away the  most 
importa nt peop le  to testify before us a re the peop l e  who a re affected by the laws 
th at we pass .  

I k now that i t  can fee l  i n t im idat ing to come to the Legis l ature and testify .  We a l l  
wea r  s u its a n d  we u s e  forma l  p rocedu res . That i s  n ot because we  l i ke t o  h e a r  
ou rse lves ca l l ed Senator, b ut beca use it keeps t h e  conversat ion a t  a res pectfu l 
l eve l th at a l l ows everyone  to be hea rd .  

I h ave a strong reputation  of l isten i ng  t o  a nyone a n d  everyone,  be i ng  respectfu l 
to a l l ,  a n d  then  mak ing up  my own m ind  rega rd l ess of outs ide  i nfl u ence .  The 
same  cou l d  be sa id of a lmost a l l  legis l ators .  



It i s  easy to p roject a n  image of Congress on the State Legis lature .  He re a re some 
d ifferences -

• I n  the N D  Const itut ion ,  it is  cons idered br ibery for l egis l ators to trade votes 
a nd  a C l ass C fe l ony 

• N D  i s  the on ly  State where every b i l l  that is introdu ced gets a hear ing a nd  
goes to t he  fl oor for a vote .  A Legis lator can not te l l  a constituent, "Su re I ' l l  
sponsor that b i l l  for you . "  And then  go to leadersh ip  a n d  say, " I  never want 
to see that aga i n . "  

• Sometimes v io l ated, but genera l ly fo l lowed, the Legi s l atu re has  a ru l e  that 
req u i res that everyth i ng  i n  a b i l l  m ust be germane to the b i l l .  Pet projects 
are not put i n  a b i l l  i n  orde r  to ga i n  votes .  

• I n  Congress, sen ior ity i s  everyth i ng. I n  the Legis latu re, sen iority on ly 
app l i es i n  the se l ect ion of a park ing spot and a seat i n  the Cham ber. 

• I n  most States, Leg is l ators have persona l  staff who serve as a gateway to 
access. I n  the N D  Leg is l atu re, most leg is l ators put the i r  ce l l  phone on the 
Legi s lat ive webs ite .  

In the fi rst hea r i ng  on th is b i l l , th e Democrat co-cha i r  of the Measu re sponsor ing 
com m ittee stood at th i s  pod i um  and tol d us that  she  knows the w i l l  of  the peop l e  
of No rth Dakota bette r  th a n  you  a nd  I do .  

Everyone  of u s  i s  on the  ba l l ot every fou r  yea rs .  Most of u s  go  out  a nd  knock on  
a l l  those doors .  I f  we a re seated he re, i t  i s  by  the w i l l  of the peop le .  We each 
know the peop le  of o u r  D istr icts and they know us .  

Whether  the peop l e of North Dakota read the Measure, whethe r  they understood 
it, a n d  whether  th ey cons idered the imp l icat ions of i t, a re a l l  i rre l evant. They 
exercised the r ight and  assumed the respons ib i l ity a nd passed it. 

We a re now tas ked with pass i ng  l eg i s l at ion to im p lement it . We each took a n  
oath to u pho l d  the Constitution  of the U n ited States a n d  the Constitution of the 
State of No rth Dakota . We wi l l do  th at . 
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The peop le  voted to create a comm iss ion of five a ppo inted peop le  with the ab i l ity 
to m a ke ru l es, to i nvest igate v io l at ions, and  to assess pena lt ies as  deve loped by 
th e Leg is l at u re .  

The b i l l  befo re u s ,  p rovides for c iv i l pena lt ies eq ua l  to  a C l ass C fe lony on  the fi rst 
offense and  2 ½ t im es a C lass  A fe lony on the second offense .  

If a pe rson wants to p reserve the i r  fifth amendments r ights, they need to refuse 
to cooperate with the  Com m iss ion  and  be p repa red for the d u e  p rocess p rovided 
u n de r  a crim i n a l  com pl a i nt. 

The b i l l  p rovides fo r the creat ion of a th ree person agency comp l ete ly 
i n dependent  of any overs ight .  I nc l u ded as a n  FTE wou ld  be an Attorney, who 
a rgua b ly  cou l d  serve a s  a Spec ia l  P rosecutor. 

Ou r found i ng  fathe rs created a system of separat ion of powers a n d  checks and  
ba l a n ces .  I f  the  Leg i s l atu re passes a l aw, t he  Gove rnor can veto it, o r  the  c it izens 
ca n refer it . Ad m i n istrative ru l es have th e fo rce of l aw and a re deve loped with 
the app rova l of th e Legis l at ive ru l es com m ittee .  

As i t  was i n t rodu ced,  th i s  b i l l  recogn ized those checks and  ba l a nces .  As it i s  
p roposed to be amended, it abandons a ny check on the power of the 
Com m iss ion .  

We a re req u i red by Arti c l e 14 to  pass  l egis l at ion .  We shou ld  ad he re to  the  i ntent 
of the meas u re a n d  cons i de r  the wi l l  of the peop le .  I t h i n k  it  i s  a rea l stretch to 
say that i s  rep resented i n  th is  b i l l  a s  i t  is cu rrent ly constructed . 

I th i n k  each of us  w i l l  u pho ld  the Constitut ion as we cons i de r  th i s  b i l l .  We wi l l  
cons i de r  t h e  m essage that came to u s  o n  E l ection Day. 

I h ope that th e fi n is hed  p rodu ct i s  someth ing  that restores honor  to the 
i n st itut ion . When I say " inst itut ion" ,  I am  th i n k ing not just of  the Leg is l atu re, but 
of o u r  Govern m ent of the peop le, by the peop le, and for the peop le .  The 
I n st itut ion i n c l u d es everyone i nvo lved . 



2 . 6 . 2019 

Senator Mathe rn, 

The Cente r fo r Eth ics in Gove rnment at the Nationa l Confe rence of State 
Leg i s l atu res ( N CSL) wou ld be p leased to prov ide a presentat ion on state eth ics 
comm iss ions .  The p resentat io n  wou ld beg in  with a n  ove rview of how states 
d iffe rent ly defi ne  the powers, respons i b i l i t ies, a nd structu re of eth ics 
com m iss ions .  I wou ld d raw heav i ly from NCSL' s  SO-state su rvey on  the subject .  I 
wou ld fo l l ow u p  with a d i scu ss ion of trends  i n  leg i s l ative eth ics oversight, 
i n c l ud i ng the resu lts of seve ra l comm iss ion-creat i ng ba l lot measu res befo re 
vote rs d u r i ng  the November  2018 e lect i on .  

S i nce re ly, 

N icho l as  B i rdsong, J . D . 
Po l i cy Assoc iate, Cente r fo r Eth ics i n  Govern ment 
Nat iona l Conference of State Leg i s l atu res 
www.ncs l . o rg 
Strong States/ Strong Nation 
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Geoff S imon ,  Lobbyist #144 
Test imony SB 2 148 
Senate Eth i cs Comm ittee 
February 6, 2019 

M r. Cha i rman, mem bers of the Specia l Eth ics Com m ittee, my name is Geoff S imon.  I come before th is  
com m ittee a s  a concerned c it i zen and  fo rmer cha i rman  of a coa l it ion ca l led North Da kota ns  fo r Sound  

Government t ha t  was fo rmed to  defeat t he  passage o f  Measure One on  t he  2018 ba l lot .  

The coa l it ion 's  p rima ry concern was, and cont i nues  to be, that  the language of th is measure i nfr i nges on  

the Free Speech r ights of North  Da kota c it izens .  Ou r  coa l it io n was comprised of  more than  40 g roups 
a nd  o rga n izat ions, i n c l ud i ng gro ups a s  d ive rse a s  the Nat io na l  Rif le Assoc iat ion and  the America n Civ i l  
Li be rt ies Un ion .  We had the G reater North  Da kota Chamber, loca l cham bers, fa rm and  ra nch groups, 

ene rgy g roups, ut i l i t ies, reta i l e rs, ba n ke rs, contractors, schoo l  gro ups, re l ig ious o rga n izat ions and  on and  
o n .  A l l  of us  sha red a common  conce rn, that the la nguage i n  th i s  measure - spec ifica l ly subsect ion 2 of 
Sect ion  1 - interfe red with the ab i l ity of i nd iv id ua l  c it izens  to free ly commun icate with the i r  e l ected 
offic ia l s .  An honest read i ng of the la nguage - wh ich req u i res the d isc losu re of the "u lt imate and true 

sou rce of funds  . . .  spent . . .  to i nfl uence state government act ion - suggests that it wou ld  compe l  

o rd i n a ry c it i zens  who travel to  B i sma rck to  meet with the i r  e lected representatives, to  track the i r  
expenses a nd  report t hem to  t he  gove rnment .  That was  my prima ry motivat ion for engaging with those 
opposed to the measure .  I frequent ly ca l l  u pon  my membe rs, who come to the Ca pito l  to exp l a i n  to 

leg is lators the issues they see happen i ng o n  the front l i nes .  

A report ing req u i rement that req u i res my mem bers to t rack the i r  expenses wou ld  obvious ly have a 

ch i l l i ng  effect on  the des i re of c it izens  to e ngage i n  the po l i cy ma king process. But eq ua l ly bad is the fact 

that  there a re no exe m pt ions p rovided to the la nguage in th i s  section .  We attempted to wa rn c it izens  
that th i s  measure wou l d  com pe l  bus i nesses and  o rga n izat ions  to d isclose the names of the i r  mem bers 
a nd  donors, wh ich aga i n  wou l d  have a ch i l l i ng  effect on  speech .  Even newspa pers and  te lev is ion a nd 

rad io stat ions, cou l d  be com pe l led by the p l a i n  l a nguage to s ubm it a l i st of the i r  subscr ibers and  
adve rt i se rs .  Bu t  desp ite ou r  best effo rts to  educate the pub l ic a bout these p itfa l ls, t h i s  measure was 

app roved by a s l im  majo rity of vote rs i n  November .  

Th is  measure was ca re less ly written, i t s  d i sc losu re l a nguage i s  ove rly broad,  provides no exceptions, a nd 

its app rova l by vote rs doesn't make it a ny bette r .  The l a nguage i n  th is measure is bad po l icy fo r No rth  

Da kota, a nd  u nfo rtu nate ly you i n  the leg is lat u re have the u np leasant task  of t ry ing to fix the mess .  As  I 

see it, you have two cho ices :  Write a l aw that  fu l ly imp l ements the ove rly broad d isc losure la nguage 

found  in Sect ion 1 .2 of what i s  now Art ic le X IV i n  our Constitut ion ,  and prepare for the i nevita b le  l awsu it 

that  wou ld  fi nd it u nconst itut ion a l .  O r  you ca n t ry to im p lement the law i n  a way that p rese rves the Free 

Speech rights of o u r  c it izens, a nd hopefu l ly avo id  a cost ly lega l cha l lenge . 

With a l l  d ue  respect to Senato r Mathern and  SB 2 148, I t h i n k  I ca n speak for the mem bers of the 
coa l i t ion that opposed th i s  measure when I say we do not wa nt to wa it two yea rs to learn the 

imp l icat ions  of la nguage .  And inter im study i s  sti l l  a good t h i ng, b ut we need a n  imp lementat ion  b i l l  now 

so North  Da kota c it izens  ca n beg i n  to unde rsta nd what the la nguage i n  th i s  measure means .  



With respect to the Eth ics Comm iss ion itse lf, I be l i eve the amendment Senator Mathern p roposed to h i s  
own b i l l  confi rms what  we suspected .  Withdrawing the la nguage that  wou l d  make the ru les  enacted by 
the Eth ics Comm iss ion subject to the Adm in i strative Agenc ies P ract ices Act, confi rms ou r  susp ic ion that 
the Eth ics Comm iss ion wi l l , i n  effect, become a fou rth  b ra nch of gove rnment .  We hea rd i n  test imony 

last week that the ru les of the Eth ics Comm iss ion may be subject to the adm i n istrative ru les  p rocess, but 
on ly if the Eth ics  Comm iss ion vo l u nta r i ly subm its to have i ts  ru les  reviewed . The l a nguage on  p .5, l i nes 

16-17,  of SB 2148 seems to suggest the Eth ics Com m iss ion wi l l  be a new b ra nch of gove rnment, with 
la nguage refe renc ing Eth ics Comm ission ownersh i p  of property and operat ion of eth ics com m iss ion 

fac i l it ies .  

I t h i n k  it' s im po rta nt that we' re a l l  honest a bout how we got he re .  Th is  measure was b i l l ed as  be ing a nt i ­
corru ption, but I wou ld  a rgue the on ly reason it passed was beca use those two words were actua l ly 

pr i nted on  the ba l l ot, even though they' re not found  in  the la nguage of the measure .  

Th is  measure was not about weed ing out co rruption  i n  our  gove rnment beca use it doesn ' t  ex i s t .  Th is  
measure from the outset was a nt i -bus i ness .  It was b rought by a sponsor ing com m ittee whose members 
be l ieve bus iness o rga n izations  have a n  out-sized i nfl uence ove r state gove rnment po l i cy .  It was l a rge ly 
fu nded by out-of-state a nt i -bus i ness groups .  Orga n izat ions  l i ke End Cit izens  U n ited pou r  thousa nds  of 
do l l a rs i nto the cam pa ign .  By impos ing onerous report ing req u i rements, a nd  restr ict i ng the a b i l ity of 

l obbyists to comm u n icate with e lected offic ia l s, they hoped to d im i n ish  the i nfl uence of bus i ness i n  
North  Da kota 's po l it ica l  p rocess. 

I ,  fo r one, am ve ry g ratefu l we have lobbyists here to rep resent the bus i ness interests of North  Da kota . 

There's a n  o ld  joke that " lobbyists a re the people we h i re to p rotect us  from the peop le  we e lect." I t 's a 

h umorous  express ion ,  but there's some truth i n  it. 

Legis lato rs unde rsta nd  the ro le of lobbyists. We' re bas ica l ly teachers .  Ou r  job i s  to he l p  leg is lato rs 

unde rsta nd the h und reds of com p l i cated issues they de l i berate each sess ion .  I am  not a bus i ness 

l obbyist, per se, but I app reciate the work they do. They a re he re to advocate fo r the e nactment of 

po l ic ies that foste r a posit ive bus i ness c l imate, and u lt imate ly a strong economy in No rth  Da kota . 

We shou ld  be gratefu l fo r bus i ness lobbyists, not attempt to v i l ify them .  

I n  co nc lus ion, I wou l d  u rge the defeat of SB 2 148. We need to  know what  th i s  measure mea ns, and  ca n 
not, and  shou ld  not have to wa it fo r a n  i nte r im study com m ittee to figu re it out .  

The re is a compet ing b i l l  on the House s ide .  I be l ieve House B i l l  1521 takes a common  sense app roach 
to imp lement the Measure i n  a way that respects the wishes of voters fo r greater t ra nspa rency .  And by 

p rovid i ng defi n it ions fo r the term ino logy is Section 1.2, the House b i l l  assu res North  Da kota c it izens  they 

w i l l  be a l lowed to free ly engage with the i r  e lected offic ia l s, without  fea r  of having to comp ly with a 

req u i rement that they report the i r  expenses. 

Than k  you fo r you r  attent ion, a nd I wi l l  sta nd for quest ions .  

• 

• 

• 
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Support SB 2 1 48 February 6, 20 1 9  

Mr. Chairman and members of the committee, 

My name is Kathleen Tweeten from Bismarck ND. I am retired from the NDSU 
Extension Service where I was the Director of the Center for Community Vitality and 
State Specialist for Community Economic and Leadership Development. Prior to that I 
was an Area Leadership Specialist and before that an Extension Agent in Stutsman 
County for a total of a little over 30 years . I now have the title of Specialist Emeritus in 
the Department of Agribusiness and Applied Economics at NDSU. I am also the 
Secretary/Treasurer for North Dakotans for Public Integrity 

I support a do pass on SB 2 1 48 because: 

It is consistent with Article XIV of the North Dakota Constitution with 
amendments that have been introduced. 

The majority of voters in North Dakota voted yes on Measure 1 "Pertaining to the 
Transparency of Funding, Conflicts of Interests and the Establishment of an Ethks 
Commission." The campaign with all its misperception is over. It will take time, 
citizen input and constitutional expertise to properly implement all four sections of 
Article XIV. Up to three years has been provided. The amendments make those 
timelines very clear as to when reporting and implementation takes place. 

It is important that this not be rushed which is what SB 2 1 48 allows with the 
proposed interim study. 

I want to clear up a major misunderstanding that is being alleged about the intent of 
Article XIV. Article XIV clearly recognizes the benefits that lobbyists make to good 
government. If l didn't  believe that to be true, I wouldn't be wearing this lobbyist 
badge. Article XIV shows this by excluding in the definition of prohibited gifts any 
and al l "purely informational materials" given to public officials . See Section 2 
Subsection 1 .  Subsection 1 also promotes and advances opportunities for ND residents 
including lobbyists to meet with public officials in educational and social settings, like 
the Extension Rural Leadership North Dakota social that we had last month. We had a 
wonderful turnout from both our participants and the legislators. Thank you for 
attending. It means a lot to us that many of you were interested in what RLND is and 
does. These types of socials will continue if they do not give rise to ethical concerns 
(to be as defined by the new Ethics Commission by 1 /5/202 1 ) . This timeline gives us 
the opportunity to make our case that the RLND social will not raise ethical concerns. 
Just like every other social and public event where legislators and state officials are 
invited, the Ethics Commission wi l l  within 2 years disseminate rules as to what is 
allowed in such circumstances. Otherwise, Article XIV will prohibit gifts to public 
officials meant to el iminate undue influence and favoritism in the legislature, the 
governor's office and by other state officials .  



What Article XIV does is to try and stop a public perspective that some lobbyists have • "unfair or undue influence" upon state government. Right or wrong, many ND residents 
believe that "some" lobbyists - not all - use "gifts"  in various forms to corral and 
dominate public officials' time and minds by providing those gifts that were allowed by 
law prior to passage of Article XIV. Remember that the prohibition of gifts to public 
officials in Article XIV does not go into effect until 1 /5/202 1 and only after the 
legislature provides for sanctions. 

Everyone should be able to agree that lobbyists nor those they represent should be able 
to pay for, or arrange to pay for through others, public officials to travel to and attend 
"conferences, seminars or other opportunities" as currently allowed (including 
associated meals, refreshments, etc .) .  And this would continue to be allowed under HB 
1 52 1 .  After all, I 'm a true believer that if public officials need to go and learn about 
something of benefit or value to their job then the state should pay for that and it should 
be publicly known and should include all associated expenses .  Allowing lobbyists or 
anyone else for that matter to pay for such trips and expenses is promoting undue 
influence of public officials. After all ,  one person's idea of what is "educational" is 
another person's idea of a strictly political and partisan event. The oil industry for 
example is not going to send a legislator to a Sierra Club sponsored environmental 
seminar. It will only pay to send that legislator to a seminar friendly and "educational" 
to its own benefit. The reverse is also true . I expect my public officials to learn from 
unbiased and balanced sources, nonpartisan in nature and blue ribbon in assembly. 

All lobbyists, just like ordinary citizens should more properly influence and advocate 
from their presence here in front of legislative committees and hearings and offer 
testimony and informational documents and materials on the record and certainly not be 
able to send public officials on trips around the world to rub shoulders with other 
people seeking to gain unfair advantage of the time and minds of those public officials. 

Again, SB2 1 48 gives the proper time and attention to the implementation of Article 
XIV so that it can be done correctly. 

Thank you for your attention. 

I recommend a DO Pass on SB 2 1 48 .  

• 

• 
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To :  Senate Ethics Committee 
From:  Christopher T. Dodson, Executive Director 
Subject : Senate Bill 21 48 - Ethics 
Date : February 6, 201 9  

The North Dakota Catholic Conference appreciates this opportunity to provide 

input on Senate Bill 21 48.  The conference has a neutral position on SB 21 48 ,  as 
introduced. However, the bill currently lacks some needed provisions and some 

of the statements made at the last hearing about possible amendments and 
interpretations of Article X IV give us concern. 

Although the final product of this Legislative Assembly may not be perfect and 

may not address all the possible constitutional problems with the new 
constitutional provisions, it should address two of the conference's main 

concerns about Measure 1 .  First, it should make clear that individuals who 
donate to the general operation of a church or charity will not have their privacy 

unduly infr inged. Second, it should provide some certainty regarding process 
and what will or will not be allowed, thereby possibly restoring some of the 

public 's confidence that they can participate in the democratic process without 
unknowingly or wrongly running afoul of the law. 

Disclosure/Transparency Provisions 

Each year approximately 20,600 Catholics prayerfully choose to give to the 

Catholic d ioceses of Bismarck and Fargo . Their contributions support ministries 
like education, seminarian formation, communications, and Catholic schools. 

None of this money is used to support political candidates. None of it goes to 
contributions to politicians. None of it is used to help political parties. 

Like other churches and charities, however, the Catholic Church participates in 

the public square and expresses opinions on legislation and ballot measures. 
Doing so typically amounts to spending less than one percent of its total budget. 

If Measure 1 was implemented without any clarifying parameters, the dioceses or 

the conference would have to disclose the names of every one of those 
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parish ioners whenever we spent over two hundred do l lars for lobbying or taki ng a position on  a 

bal lot measure, even if the parish ioner gave just one dol lar. Dur ing the campaign ,  proponents 
for the measure repeated ly  stated that the leg islature would have the authority to make sure this 

d id  not occur. 1 The leg is lature shou ld  adopt thei r  earl ier  position and enact legis lation now, 
rather than later, to p lace com mon sense parameters on  the disclosure provisions. 

I n  add it ion to requ i ri ng  d isclosure ,  as d i rected by Art ic le XIV, the implementing legis lation should 

def ine  "u lt imate and true source" of funds to mean the person who knowing ly contributed over 
two hundred dol lars so le ly  to a campaign ,  to lobby, or  to i nfluence state government action .  

Th is def in ition i nc ludes two crucial features .  F i rst, i t  c larif ies that people who donate less than 

two hundred do l lars wil l not be subject to d isclosure. This makes sense . Subsection 2 of 
Section 1 of Art ic le XIV requ i res d isclosure on ly  for expend itures over two hundred dol lars . For 

that reason ,  it makes sense that the d isclosure requ i rement should on ly  apply to contributions 
over two hundred do l lars . 

Second ,  requ i ring  that the contribut ion be knowing ly  and so le ly for one of the trigger ing 

pu rposes makes it c lear that o rgan izations would not be forced to reveal the names of 
i nd iv iduals ,  such as parish ioners ,  who g ive toward the general operation of the organ ization .  

Churches, l i ke many nonprofits, engage i n  n umerous activities of wh ich legis lative advocacy 
may constitute on ly  a t iny fraction .  I t wou ld  be undu ly  burdensome and extreme overreach 

beyond the purpose of Artic le X IV to requ i re d isclosure of all sources of funding merely because 
some of the money was used for engag ing  in publ ic po l icy advocacy. 

The b i l l  should also i nc lude practical defin it ions for " lobby" and "influence state government 

action . "  

Artic le XIV does not define  " lobby. "  Dur ing  the campaig n  people raised concerns that the lack of 
a defin ition meant that any ind iv idual commun icat ing to a legislator cou ld be subject to the 

d isclosure provis ion .  Proponents of the measure, however, claimed that the provisions on ly  
encompassed actual lobbyists. Presumably, th is  means that " lobby" is intended to mean 

lobbying  as defi ned in the North Dakota Century Code ,  which appl ies to advocating or opposing 
the passage of leg is latio n  o r  a decision by Legis lative Management on behalf of someone else. 
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Building on existing law, SB 2148 should incorporate that definition for purposes of 

implementing Article XIV. 

AA. #5 

PS 3 

Similarly , Measure 1 lacked a definition of "influence state government action."  During the 
campaign the North Dakota Catholic Conference and others expressed concern that "influence 

state government action" could encompass acts such as Catholic Charities discussing and 
negotiating the contract for the corporate guardianship program or an adoption agency 

submitting paperwork to be approved as a child placement agency. People also raised 
questions about seeking professional licenses or permits. Supporters of Measure 1 indicated 

that the measure was not supposed to encompass those acts and the legislature would be 
charged with defining "state government action. "  

Although Article XIV does not define "influence state government action, "  we can conclude as a 

matter of grammar that it is something different from lobbying or campaign engagement. In 
other words, it must , by elimination, refer to executive branch actions. The bill in the other 

chamber, for example, defines "influencing state government action" as promoting or opposing 
the final adoption of a rule by an administrative agency. It is difficult to imagine what other 

official executive branch actions exist . If the phrase is not defined as the adoption of a rule by 
an executive office, "influencing state government action" could encompass practically all 

communications and interactions with state agencies. In addition to being unnecessarily 
overbroad and reaching non.official actions, such an open-ended scope would likely be 

unconstitutional . 

To summarize, by defining "lobby" and "influence state government action," and by defining 
"ultimate and true source,"  SB 2148 could address our concerns about the potential scope of 

the disclosure requirement. Such definitions are reasonable and consistent with purpose of 
Measure 1. If the national office of the Knights of Columbus gave over two hundred dollars to 

the North Dakota Catholic Conference for the purpose of helping us pass a ballot measure, we 
would have to disclose that donation. People can argue whether that requirement is good 

public policy or constitutional, but the fact remains that the people of North Dakota put that 
requirement into the state constitution.  Rather than delaying the requirement, the Legislative 

Assembly should, as the proponents of Measure 1 said the legislature could do, put it into 
statute with clear parameters. 
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Delay ing implementation of the disclosure requirements with clear definitions would create more 

uncertainty and have a possible chill ing effect on charitable giving. Although the disclosure 
provisions may not go in effect prior to January 5 ,  2022, the donations that would be subject to 

the disclosure law might be made in 2021, 2020, or even 2019 . Donors should know now if the 
contr ibutions they might make during the next few years could be forcibly disclosed after 

January of 2022. 

Guidelines and Certainty 

The second broad area of concern the North Dakota Catholic Conference had about Measure 1 
related to its possible chill ing effect on participation in the public square. People have a right to 

participate in the polit ical process. The measure, in our opinion, contained too many undefined 
terms, procedures, and areas of confusion that could deter participation in the democratic 

process, especially by nonprofits, small organizations, and average citizens. 

This committee can address some those concerns without running afoul of the new article's 
requirements by : 

Using existing and already famil iar definitions where possible, such as for "lobby" and 
"campaign contribution , "  and campaign "conduit;" 

Employ ing existing mechanisms and t ime periods for reporting;  
• Setting out due process requirements for complaints; 
• Providing definite effective dates ; 

Clarify ing that organizations like the North Dakota Catholic Conference can have their 

church service and appreciation dinner for public officials without violating the anti­
gifting provisions ; and 

Consistent with the proponents' position during the campaign, specify ing a 
rulemaking process that gives the public advance notice of meetings and an 

opportunity to provide public input, just like any other rulemaking body.2 

These provisions would give the public some clarity and certainty after a heated campaign 
marked by differing interpretations of the new provisions. The people of North Dakota have a 

r ight to know, now rather than later, that they can participate in the political process without 
transgressing the new provisions. In addition, by specify ing the disclosure requirements now 
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rather than later, ind ividuals can be assured that they can continue to donate to their  favorite 

charity without having to sacrifice thei r  privacy. 

The North Dakota Cathol ic Conference bel ieves that ethical behavior should be the hal lmark of 

our  po l itical process. No action by anyone in the process is immune from the command to do 

what is r ight and to do it honestly. Wh i le  we may have d isagreed with the proponents of 

Measure 1 about the measure itself, its implementation ,  subject to constitutional l im itations,  

should not be i n  d ispute and we do not support i ntentional ly frustrating or  unnecessari ly 

delaying its implementation .  

We ask th is  com mittee to take these concerns i nto consideration as i t  works on SB 2 1 48 . 

1 Dina Butcher, Good Talk Minot, September 24, 201 8 ;  (https ://d i rectory. l i bsyn .com/episode/index/id/ 
7304732/tdest_id/446532) ;  Legal memorandum from the Campaign Legal Center in support of Measure 
1 released by N DP I  i n  support of the measure ,  September, 25, 201 8 (https://campaignlegal .org/ 
document/transparency-bal lot-north-dakotas- i n it iative-d isclosure-money-pol itics) ; NDPI press release 
cit ing Campaign Legal Center 's endorsement of Measure 1 ,  October 1 ,  201 8, (https ://www.ndintegrity.org/ 
campaign_legal_center_endorses_north_dakota_measure_ 1 ); Dina Butcher, Prairie Public's Main Street, 
October 23 , 201 8 (http ://rad iobookmark .com/l istener-interactive/webplayer/#/fu l lscreen/ondemand/ 
Fc6yEw9PkL2ZANvC/program/3549) ; E l len Chaffee,  Prairie Public's Main Street, October 23 , 201 8 ,  
(http ://rad iobookmark .com/l i stener-interactive/webplayer/#/fu l lscreen/ondemand/Fc6yEw9PkL2ZANvC/ 
program/3549) . 

2 Dina Butcher, Good Talk Minot, September 24, 201 8 ;  (https://directory.libsyn.com/episode/index/id/ 
7304732/tdest id/446532) :  "That commission ,  then , w i l l  set about to writi ng the rules and regulations l ike 
any commission or counci l  or body of government would do then take out for publ ic hearings and then be 
approved by the leg is lat ive process for ru lemaking . "  

D ina Butcher, Prairie Public's Main Street, October 23, 201 8 ,  Prairie Pub l ic 's Ma in  Street 
(http ://radiobookmark.com/l istener- interactive/webplayer/#/ful lscreen/ondemand/Fc6yEw9PkL2ZANvC/ 
program/3549) "The ethics commission w i l l  develop rules subject to legislative review. " 



Office of the 
State Auditor 

TESTI MONY TO SENATE ETH I CS COM M ITTEE  
SB 2 148 & HB 1521  Creat ion  of Eth ics Com m iss ion 
2/6/19 & 2/7/2019 

Att- . 
P9 \ 

Good a fte rnoon ,  Cha i rm a n  Hogue/Kasper  a n d  m e m bers of the com m ittee, my  n ame  is J o shua  Ga l l i o n  
a nd  I serve a s  the State Aud itor .  I 'm  here today to d iscuss  the  State Aud ito r' s  Offi ce, p rovid i ng  
i nformat ion  rega rd i ng o u r  efforts to fu l fi l l  o u r  statuto ry ob l igat ions  wh i l e  i m provi ng accou nta b i l i ty and  
p ro m ot ing tra n spa rency of  o u r  state's gove rn ment .  

As you  a re awa re, the State Aud ito r is a const i tut i o n a l  state o ffic i a l e l ected by the  c i t i zens of No rth  
Da kota . My  j ob  is to l e ad  the way i n  provid i ng truthfu l ,  o bjective and i ndependent i nfo rmat i on  to you  
and  the  c i t i zens  of No rth Da kota . Our  m iss ion is to produce i nformative a ud its to i mprove gove rnment  
th rough  ou r  v i s ion  of a d iverse tea m com m itted to generat ing greater va l ue  fo r ou r  taxpayers .  

North Dakota Constitution, Artic le V, Sect ion 2 
Sect ion  2 ,  pa ragra p h  2 .  The powers and duties of the agri cu l tu re com m iss ioner, attorney genera l ,  
aud itor, i n s u ra nce com m iss ioner, pub l i c  serv ice com m iss ioners ,  secreta ry of state, s u per intendent  of  
pub l i c  i n struct ion ,  tax com m iss ioner, and trea su re r  must be prescr ibed by law.  I f  the  leg is lat ive 
assemb l y  esta b l i shes a l a bo r  depa rtment, the powe rs a n d  d ut ies of the offi cer  a d m i n iste r ing 
that depa rtment m ust be prescr ibed by law.  

North Dakota Centu ry Code S4-10 
Gove rnment  Aud i t ing Sta nda rds a re referred to 6 t imes .  

U .S. Government Accou ntabi l ity Office, Government Aud it ing Standards  2018 Revis ion 
Chapter 1 :  Fou ndat ion  and Pr inc i p les for Use and App l i cat ion of Govern ment  Aud it i ng Sta nda rds  
1 .02  - Effective, Effi c ie nt, Econom i ca l ,  Et h i c a l  
1 .05 - Government a u d it ing i s  essenti a l  i n  p rovi d i ng  accounta b i l i ty to leg is lators, overs ight bod ies, those  
cha rged w i th  gove rna n ce, and  the pub l i c .  
1 .07 - . . .  When a u d itors conduct the i r  work i n  th i s  manne r  and comp ly  with GAGAS i n  report ing  the 
resu lts, the i r  work ca n l ead  to imp roved government m a nagement, bette r dec i s ion m a ki ng and 
ove rs ight, effect ive and effi c ient operat ions, a nd  accou nta b i l i ty and tra nspa rency for reso u rces a n d  
resu lts .  
Cha pter 3 :  Eth ics, I ndependence, and P rofessi o n a l  J u dgement (38 Pages)  
Chapter 8 :  F i e l dwork Sta nda rds fo r Perfo rma nce Aud its 
Eth ica l i s sues can be v iewed a s  wastefu l or a buse .  Sect ion  8 . 1 20 

Most recent examp le  
Perfo rma nce Aud it of G overnor' s  Travel a n d  use of Resou rces .  We q u estioned the use of the state p l a n e  
for o ut-of-state tr i ps when  less expens ive com m ercia l  f l ights were ava i l a b l e .  

Concern for  you r  consideration 
How wi l l  the Eth i cs Com m iss ion 's  Ru le m a king  affect the statuto ry d ut ies of the State Aud itor 's Offi ce? 

pg .  1 - No rth  Da kota State  Aud itor 's Offi ce S B  2 148 & H B 1 5 2 1  
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Chapter 1 :  Fou ndat ion and Pri nci p les for the
fS 

se and App l i cation of Government Aud it i ng 
Standards 

I ntroduct ion 

• 

1 .0 1  This chapter provides gu idance for engagements conducted i n  
accordance with generally accepted government aud i t ing standards 
(GAGAS) .  This chapter also 

a. expla ins  the types of aud itors and aud it organ izat ions that may 
employ GAGAS to conduct the i r  work , 

b.  identifi es the types of engagements that may be conducted in  
accordance with GAGAS, and 

c.  expla ins term i nology that is commonly used i n  GAGAS . 

1 .02 The concept of accountab ility for use of publ ic resources and 
government authori ty is key to our nation 's govern ing  processes . 
Management and offic ials entrusted with publ ic resou rces a re respons i ble 
for carry ing out publ ic  functions and provid i ng service to the publ ic 
effect ively, effic iently, economically, and eth ically with i n  the context of the 
statutory boundaries of the specific govern ment program .  

1 .03 As reflected i n  appl icable laws , regulations ,  agreements ,  and  
standards ,  management and officials o f  government progra ms are 
responsible for provid ing relia ble , useful, and timely i nformat ion for 
transparency and accountab il i ty of these programs and the i r  operations .  
Leg islators , overs ight bod ies ,  those charged with governance ,  and the 
publ ic  need to know whether ( 1 ) management and offic ials manage 
government resources and use the i r  authority properly and i n  compliance 
with laws and regulations ;  (2) govern ment programs a re ach iev ing the i r  
objectives and  des i red outcomes ;  and  (3)  government services are 
provided effectively, effic iently, economically, and eth ically. 

1 .04 ' 'Those charged with governance" refers to the i nd ividuals 
responsible for oversee ing the strateg ic  d i rection of the entity and 
obl igations related to the accou ntabil ity of the entity. Th is i ncludes 
oversee ing  the fi nancial report ing process , subject matter, o r  program 
under  aud it ,  i nclud i ng  related i nternal controls . Those charged with 
governance may also be part of the entity's management. In some 
aud ited entit ies ,  multi ple part ies may be charged with governance ,  
i nclud ing overs ight bod ies , members or  staff of  leg islative committees , 
boards of d i rectors ,  aud it committees, or part ies contract ing for the 
engagement. 
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Chapter 1 :  Foundation and  Principles for the 
Use and Application of Government Auditing 
Standards 
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1 .05 Government aud it ing is  essential i n  provid ing accountabil ity to 
leg islc;.1tors , overs ight bod ies ,  those charged with governance , and the 
publ ic .  GAGAS engagements provide an i ndependent ,  objective , 
nonpartisan assessment of the stewardship ,  performance ,  o r  cost of 
government polic ies , programs ,  or operations, depend ing u pon the type 
and scope of the engagement .  

1 .06 The professional standards and gu idance conta ined in this 
document provide a framework for conduct ing high-quality engagements 
with competence, in tegrity, objectivity, and independence. Aud itors of 
government entities ,  entit ies that receive government awards ,  and other 
entit ies ,  as requ i red by law or regulat ion or as they elect , may use these 
standards .  Overall , GAGAS contains standards for engagements 
compris ing i nd ividual requ i rements that are identified by terminology as 
d iscussed i n  paragraphs 2 .02 through 2 . 1 0 .  GAGAS conta i ns 
requ i rements and gu idance deal ing with ethics ,  independence, aud itors '  
professional j udgment and competence , quality control, peer review, 
conduct ing the engagement,  and reporti ng . 

1 .07 Engagements conducted in accordance with GAGAS p rovide 
information used for oversight, accountabil ity, transparency,  and 
improvements of government programs and operations .  GAGAS conta ins  
requ i rements and gu idance to  assist aud itors in  objectively obta in ing  and 
evaluati ng sufficient ,  appropriate evidence and reporting the results . 
When aud itors conduct the i r  work i n  this manner and comply with GAGAS 
in  report ing the results , the i r  work can lead to improved government 
management ,  better decis ion making and overs ight, effective and effic ient 
operat ions ,  and accountab i li ty and transparency for resources and 
results . 

1 .08 Laws , regulat ions ,  contracts , grant agreements ,  and policies 
frequently requ i re that engagements be conducted in accordance with 
GAGAS. I n  add it ion ,  many aud itors and aud it organ izat ions voluntarily 
choose to conduct the i r  work in accordance with GAGAS . The 
requ i rements and gu idance i n  GAGAS in total ity apply to engagements 
perta in i ng  to government entit ies, programs, activit ies, and functions,  and 
to government assistance adm in istered by contractors , nonprofit ent it ies, 
and other nongovernmental ent ities when the use of GAGAS is requ i red 
or voluntarily adopted . 

1 .09 The following are some of the laws , regulat ions, and other 
authoritative sources that requ i re the use of GAGAS : 
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Chapter 8: Fieldwork Standards for 
Performance Aud its 
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evaluat ion of identified fi nd i ngs when develop ing the cause element of 
the identified fi nd i ngs when i nternal 'control is s ign ificant to the aud it 
objectives . 

Appl ication Gu idance : F ind ings 

8 . 1 1 8  F ind ings may i nvolve deficiencies i n  i nternal control; 
noncompl iance with provis ions of laws , regulations ,  contracts , and grant  
agreements; o r  i nstances of fraud . 

8 . 1 1 9  Given the concept of accountability for use of publ ic resources and 
government authority, evaluat ing i nternal control i n  a government 
environment may also i nclude cons idering i nternal control deficiencies 
that result i n  waste or  abuse. Because the determ ination of waste and 
abuse is subjective , aud itors a re not requ i red to  perform specific 
procedures to detect waste or  abuse i n  performance aud its . However, 
aud itors may consider whethe r  and how to commun icate such matters if 
they become aware of them .  Auditors may also d iscover that waste or  
abuse are ind icative of fraud o r  noncompliance with provis ions of laws, 
regulations ,  contracts , and grant agreements .  

8 . 1 20 Waste is the act of  us ing or  expend ing resou rces carelessly, 
extravagantly, or to no purpose .  I m portantly, waste can i nclude activit ies 
that do  not i nclude abuse and does not necessarily i nvolve a violat ion of 
law. Rather, waste relates pri marily to mismanagement ,  i nappropriate 
act ions ,  and inadequate overs ight. 

8. 1 21 The following are examples of waste , depend ing on the facts and 
c ircumstances : 

a .  Mak ing travel cho ices that are contrary to existi ng travel policies 
or  are unnecessarily extravagant or  expens ive . 

b.  · Mak ing procurement or  vendor select ions that a re contrary to 
exist ing polic ies or are unnecessarily extravagant or expens ive . 

8. 1 22 Abuse is behavior  that i s  defic ient or improper when compared with 
behavior that a prudent person would cons ider reasonable and necessary 
bus iness practice g iven the facts and circumstances, but excludes fraud 
and noncompl iance with provis ions of laws , regulations ,  contracts , and 
grant agreements . Abuse also i ncludes m isuse of  authority or  posit ion for 
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Chapter 8: Fieldwork Standards for 
Performance Aud its 

personal fi nancial i nterests or those of an immed iate or close family 
member or business associate . 

8. 1 23 The following are examples of abuse, depend ing on the facts and 
ci rcumstances :  

a.  Creat ing unneeded overtime .  

b .  Requesti ng staff to perform personal errands or  work tasks for a 
supervisor or  manager. 

c. M isus ing the official's posit ion for personal gain ( includ ing actions 
that could be perceived by an objective th i rd party with knowledge 
of the relevant i nformation as improperly benefit ing an  official's 
personal fi nancial i nterests or those of an immed iate or  close 
family member; a general partner; an organization for which the 
official serves as an officer, d i rector, trustee, or employee ;  or an 
o rgan ization with which the official is negotiati ng concern i ng futu re 
employment) .  

8. 1 24 Criteria :  To develop find ings, criteria may include the laws , 
regulations ,  contracts , grant agreements ,  standards ,  measures, expected 
performance ,  defined bus iness practices , and benchmarks against wh ich 
performance is  compared or evaluated . Criteria identify the required or  
desired state or  expectat ion with respect to  the program or operation .  The 
term program i ncludes processes , projects , stud ies, polic ies,  operations ,  
activit ies ,  entit ies , and functions.  Criteria provide a context for evaluating 
evidence and understand ing the fi nd ings ,  conclus ions,  and 
recommendations i n  the report .  

8 . 1 25 Condit ion :  Cond it ion is a situation that exists . The cond it ion is  
determ i ned and documented during the aud it .  

8 . 1 26 Cause: The cause is the factor or factors responsible for the 
d ifferen ce between the cond it ion and the criteria ,  and may also serve as a 
basis for recommendations for corrective actions .  Common factors 
i nclude poorly des igned pol ic ies, procedures,  or  criteria ;  inconsistent ,  
i ncomplete , or  i ncorrect implementation ;  or factors beyond the control of 
program management.  Aud itors may assess whether the evidence 
provides a reasonable and convincing arg ument for why the stated cause 
is the key factor contribut i ng to the d ifference between the cond it ion and 
the criteria . 
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1 9 . 0422 . 02003 
Tit le .  

Prepared by the Leg is lative Counci l  staff for 
Senator Mathern 

February 6, 201 9 

PROPOSE D  AMENDMENTS TO SENATE B ILL NO. 2 1 48 

Page 1 ,  l ine 8, after the sem icolon i nsert "to provide a statement of legis lative i ntent ; "  

Page 23, l ine 1 7 , rep lace "unti l "  with "un less" 

Page 23, l ine 1 8 , replace " issues its find ings regard ing the relevant compla int" with "has 
determined the accused ind iv idual  violated article XIV of the Constitution of North 
Dakota, th is chapter, or  another law or ru le regard ing government eth ics" 

Page 23, l ine 20 ,  replace "the" with "g" 

Page 23, l ine 25 ,  after "2.:." i nsert " I f  a compla int is i nformal ly resolved under section 54-66-06, 
the fol lowing i nformation is a confidentia l  record as defined in  section 44-04- 1 7  . 1 , 
except the i nformation may be d isclosed as requ i red by law: 

3." 

9..:. I nformation reveal ing the contents of the compla int; 

!2,. I nformation that reasonably may be used to identify the accused 
ind iv idua l  or compla inant; 

c. I nformation re lati ng to or created as part of the process lead ing to the 
i nformal  resolution: and 

� I nformation reveal ing the informal  resolution . 

Page 24, after l i ne 1 1 ,  i nsert :  

"SECTION 22.  LEGISLATIVE INTENT STATEM ENT - CONSTITUTIONAL 
EFFECTIVE DATES - PENALTIES. 

1 .  S ubsection 2 of section 1 of article XIV of the Constitution of North Dakota 
requ i res the leg is lative assembly to implement and enforce the subsection 
by enact ing laws by January 5, 2022 , which wi l l  requ i re d isclosure of funds 
spent for identified purposes and vest an entity with authority to adm in ister 
the d isc losure requ i rements . The subsection does not take effect or 
impose d isclosure requ i rements or other obl igations unti l  the leg is lation is 
enacted . Penalties may not be imposed under subsection 2 of section 1 of 
art icle XIV u nt i l  the legis lative assembly enacts laws to implement and 
enforce the subsection . However, the requ i rements and penalties under 
chapters 1 6 . 1 -08. 1 and 54-05 . 1  remain  in  effect. 

2. S ubsection 1 of section 2 of article XIV of the Constitution of North Dakota 
declares the proh ibit ion on certa in  g ifts under the subsection is not 
effective u nti l January 5, 202 1 .  The subsection requ i res the eth ics 
committee to adopt rules provid ing add itional g u idance regard ing the 
proh ibit ion and requ i res the legis lative assembly to provide pena lties for 
v io lat ions of the proh ib ition . Penalties may not be imposed under 
subsection 1 of section 2 of article XIV unti l  the leg is lative assembly enacts 
laws estab l ish ing the pena lties for violations of the subsection . 
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Subsect ion 5 of section 2 of article XIV of the Constitut ion of North Dakota 
declares the requ i rement for certai n executive branch officials and 
employees to avoid the appearance of b ias and be d isqual ified from 

• quasi-jud icial proceed ings is not effective unt i l  January 5 ,  2022. The 
subsect ion requ i res the eth ics com m iss ion and leg is lative assembly to 
enforce the subsection by adopt ing rules and enact ing laws. Penalties may 
not be imposed under subsect ion 5 of sect ion 2 of article XIV unt i l  the 
leg is lative assembly enacts laws establ ish ing the penalt ies fo r  v io lations of 
the subsection. "  

Renumber accord i ng ly  

• 

• 
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2 . 6 . 2019 

Senator Mathe rn,  

The Cente r fo r Eth ics in Government at the Nat iona l Confe rence of State 
Leg i s l atu res ( N CSL) wou ld be p leased to provide  a presentat ion on state eth i cs 
com m iss ions .  The p resentat io n  wou ld beg in  with a n  overview of how states 
d iffe rent ly defi n e  the powers, respons i b i l i t ies, a nd  structu re of eth ics 
com m iss ions .  I wou ld d raw heavi ly from NCSL' s  SO-state su rvey on  the subject .  I 
wou ld  fo l l ow u p  with a d iscuss ion  of trends  i n  leg is l at ive eth ics oversight, 
i n c l u d i ng the resu lts of severa l comm iss ion-creat i ng ba l l ot measu res before 
vote rs d u ri ng the Novembe r  2018 e lect i on .  

S i ncere ly, 

N icho l as  B i rd song, J . D . 
Po l i cy Assoc iate, Cente r fo r Eth ics i n  Government 
Nat iona l Confe rence of State Leg i s l atu res 
www. ncs l . o rg 
Strong States, Strong Nation 
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Tit le .  
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Prepared by the Leg is lative Counci l  staff for 
Senator Hogue 

February 6 ,  201 9 

PROPOSED AMENDMENTS TO SENATE BI LL NO. 2 1 48 

Page 1 ,  l i ne 1 ,  after "enact" i nsert "a new subsection to section 1 6 . 1 -08. 1 -0 1 , a new section to 
chapter 1 6 . 1 -08 . 1 ,  and" 

Page 1 ,  l i ne 2 ,  after "to" i nsert "disclosures of expend itures , "  

Page 1 ,  l i ne  4 ,  after "sections" i nsert " 1 6 . 1 -08 . 1 -04 . 1 , " 

Page 1 ,  l i ne 6 ,  remove "28-32-1 4, "  

Page 1 ,  l i ne 6 ,  remove "28-32-1 7 , 28-32- 1 8 ,  and 28-32-1 8 . 1 , "  

Page 1 ,  l i ne 7 ,  after "to" i nsert "the proh ibit ion on persona l  use of  campaign contributions and 
the" 

Page 1 ,  l i ne 8 ,  remove "to provide for" 

Page 1 ,  l i ne 9, remove "a legis lative management study ; "  

Page 1 ,  after l i ne 1 0, i nsert: 

"SECTION 1 .  A new subsection to section  1 6 . 1 -08 . 1 -0 1  of the North Dakota 
Century Code is created and enacted as fol lows : 

"U lt imate and true source" means the person who knowingly contributed 
over two hundred do l lars, adjusted for i nflat ion, to influence a statewide 
e lect ion or an  elect ion for the legislative assembly. 

SECTION 2. AMENDMENT. Section 1 6 . 1 -08 . 1 -04 . 1  of the North Dakota 
Century Code is amended and reenacted as fol lows: 

1 6. 1 -08. 1 -04. 1 . Personal use of contributions prohibited . 

.L A cand idate may not use any contribution received by the candidate , the 
cand idate's cand idate committee, or  a mult icandidate pol it ical committee 
to : 

4'- a .  G ive a personal benefit to  the candidate or another person; 

� b .  Make a loan to another person ;  

� c. Knowing ly pay more than the fai r  market va lue for goods or services 
purchased for the campaign ;  or 

4:- d .  Pay a crim ina l  fine o r  civi l  penalty. 

2 .  The secretary of state sha l l  impose a fine of five thousand dol lars o r  two 
t imes the va lue of the contri bution used in  vio lat ion of this section, 
wh ichever is h igher, upon any person who vio lates this section .  

SECTION 3.  A new section to chapter 1 6 . 1 -08. 1 of  the North Dakota Century 
Code is created and enacted as fol lows : 
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Ultimate and true source of funds - Required identification. 

In any report under this chapter wh ich requ i res the identification of a contributor 
or subcontributor, the u lt imate and true source of funds must be identified . " 

Page 6 ,  l ine 24, remove "ethics comm ission or an" 

Page 6 ,  l ine 24 , after the second comma insert "or the eth ics comm ission" 

Page 1 4 ,  remove l i nes 1 6  through 30 

Page 1 6 , remove l ines 9 through 3 1  

Page 1 7 , remove l ines 1 through 3 1  

Page 1 8 , remove l ines 1 through 3 1  

Page 1 9 , remove l i nes 1 through 24 

Page 20 ,  after l i ne 1 4 , i nsert: 

"For purposes of this chapter, un less the context otherwise requ i res : "  

Page 20 ,  l i ne  26 ,  after the underscored period insert: "' 'G ift" does not mean :  

a . Purely i nformational material; 

� A campaign contribution; 

c. To advance opportun it ies for state residents to meet with publ ic 
officia ls i n  educational and socia l  sett ings i n  the state, any item, 
service, or th ing of val ue  given u nder cond itions that do not raise 
eth ical concerns as set forth in rules adopted by the eth ics 
comm ission; 

d . Meals and other items provided i n  social sett ings with twenty-five or 
more pub l ic  officials i n  attendance; and 

e. Meals and other items provided i n  social settings to wh ich the general 
publ ic is i nvited with at least seventy-two hours of advance notice . " 

Page 2 1 , after l i ne 1 4 , insert: 

"� "Ult imate and true source" means the person that knowingly contributed 
over two hundred dol lars, adjusted for i nflat ion, to lobby or influence state 
government action . " 

Page 23 ,  l ine 1 5 , replace "Burle igh County" with "the county where the accused ind iv idual  
resides" 

Page 23, l ine 25, after "�" insert " I nformation relating to or created as part of an i nformal 
resolut ion of a compla int is confidentia l  except the i nformation may be d isclosed by the 
compla inant and the accused ind ividua l . 

�I I  

Page 23, l ine 25,  after "who" insert "knowingly" 

Page 23 ,  l i ne 27 ,  after "6." insert "knowing" 
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Page 23 ,  l i ne 28 ,  rep lace "ten"  with "one" 

Page 23 ,  l ine 29 ,  after "that" insert "knowingly" 
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• 
Page 24 , l i ne 2 ,  after "6." insert "knowing" 

• 

• 

Page 24 , l i ne 3 ,  replace "ten thousand" with "five hundred" 

Page 24, l ine 4, after "that" i nsert "knowingly" 

Page 24 , l ine 5, replace "fifty" with "one" 

Page 24, l ine 5 ,  remove "for each v io lat ion of the subsect ion" 

Page 24, l ine 5 ,  replace "that v io lates" with "for a second or subsequent knowing violation of' 

Page 24, l ine 6, remove "more than once with i n  a twelve-month period" 

Page 24 , l i ne 8 ,  after "comm ission" i nsert ", un less the eth ics commission objects to the 
representat ion by the attorney general in a specific matter" 

Page 24, replace l i nes 1 2  through 1 7  with : 

"54-66-1 4. Disclosure of u ltimate and true source of funds. 

A person who expends an amount greater than two hundred dol lars, adjusted 
for i nflation, to lobby or i nfluence state government, other than to influence a statewide 
election or e lect ion for the legis lat ive assembly, sha l l  report the u lt imate and true 
source of funds for the expenditure to the secretary of state. 

54-66-1 5. Lobbyist gifts - Penalty . 

A lobbyist may not give, offer, sol icit, in it iate, or faci l itate a gift to a publ ic official 
knowingly, and a pub l ic  offic ia l  may not accept a gift from a lobbyist knowingly. For the 
fi rst vio lation,  the secretary of state shal l  impose a fine of five hundred dol lars upon any 
person who v io lates th is sect ion . For a second and subsequent v io lation of this section, 
the person is gu i lty of an  i nfraction." 

Page 24 , replace l i ne 24 , with :  

"Salaries and expenses 

Page 24, replace l i ne  26 ,  with :  

"Total general fund 

Renumber accord ing ly  

$2 1 4 ,800" 

$422, 000" 
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Support SB 2148 

Kathleen Tweeten, Bismarck N D  

Ret i red: NDSU Extension Service, Di rector o f  the Center for Community Vita l ity and 
State Special ist for Commun ity Economic and Leadership  Development. 

Specia l ist Emeritus in the Department of Agribusiness and Appl ied Economics 

Secretary/Treasurer for North Dakotans for Publ ic Integrity 

Support a do pass on SB 2148 because: 

It is consistent with Article XIV of the North Dakota Constitution with 

amendments that have been introduced. 

The majority of voters in North Dakota voted yes on Measure 1 "Perta in ing to the 
Transpa rency of Funding, Confl icts of I nterests and the Estab l ishment of an  Ethics 
Commission ." The campa ign with a l l  its m isperception is over. It wi l l  take t ime, 

citizen i nput and constitutional expertise to properly implement a l l  four sections of 
Artic le X IV. Up  to three years has been p rovided. 

It is important that this not be rushed which is what SB 2148 a l lows. 

Thank  you for your attention .  

Please DO Pass SB 2148. 



• 

• 

• 

Senate Eth ics Com mittee 

J anua ry 30, 2019 

Test imony of Dina Butcher 

Fo rmer Deputy Com missioner  of Agricu ltu re, former  D i rector of the Divis ion of Commun ity Se rvices, 

fo rmer Human  Rights D i rector and  Lobbyist for numerous  commod ity organ izat ions a nd  Private 
I nvestigator with WT Butcher and  Associates 

President of North  Dakotans for Pub l ic I ntegrity 

I n  favor of SB 2148 

M r. Cha i rm a n  a nd Members of the Com mittee :  

Art ic le X IV is i n  the Const itution of North  Dakota . As legis lators you have taken a n  oath to upho ld  that 
Const itut ion .  I respectfu l ly ask that you recommend passage of SB 2148 to provide the re lat ively s imple 

steps necessa ry to uphold the Constitut ion with suffic ient fund i ng as req u i red i n  the Art ic le X IV . 

To avo id  d istract ion from the major pol icy and  fund ing issues with which th is  sess ion is faced, SB  2 148 

wise ly provides for a n  interim study with wh ich that esta b l ished Eth ics Commission cou ld  a ss ist i n  

provid ing  gu id ance for t he  202 1 Legis lat ive Assembly t o  jud icious ly imp lement those sect ions o f  Art ic le 

X IV wh ich do not go i nto effect u nt i l  later .  

Tha n k  you for a l l  the good work you do a nd I respectfu l ly ask for your  recommendat ion of a do pass on 

SB 2 148 . 
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I ntroduced by 

Senator Mathern 

Jf/ 
SENATE BILL NO. 21 48 

1 A BILL for an Act to create and enact a new subsection to section 16. 1 -08. 1 -01 , a new section 

2 to chapter 16. 1 -08. 1 , and chapter 54-66 of the North Dakota Century Code, relating to 

3 disclosures of expenditures, restrictions on publ ic officials and lobbyists, investigations of ethics 

4 violations, and implementing requirements of article X IV of the Constitut ion of North Dakota ; to 

5 amend and reenact sections 1 6. 1 -08. 1 -04. 1 .  28-32-0 1 ,  28-32-02, 28-32-03, 28-32-06 , 28-32-07, 

6 and 28-32-08. subsection 5 of section 28-32-08. 1 ,  sections 28-32-08.2, 28-32-09, 28-32-1 0 ,  

7 28-32-1 1 ,  28-32- 1 2, 28 32 14, 28-32- 1 5 ,  and 28-32-1 6 ,  28 32 17, 28 32 18, and 28 32 18. 1 ,  

8 and subsections 2 and 4 of section 28-32- 1 9 of the North Dakota Century Code, relati ng toJruL 

9 prohibit ion on personal  use of campaign contributions and the rulemaking procedures and 

1 0  requirements for the North Dakota ethics commission ;  to provide fer a legislati>,e management 

1 1  study; to provide a pena lty; and to provide an appropriation. 

1 2  BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

1 3  SECTION 1 .  A new subsection to section 1 6. 1 -08. 1 -0 1  of the North Dakota Century Code is 

1 4  created and enacted as fol lows: 

1 5  "Ultimate and true source" means the person who knowingly contributed over two 
1 6  hundred dollars. adjusted for inflation, to influence a statewide election or an election 
1 7  for the legislative assembly. 
1 8  SECTION 2. AMENDMENT. Section 1 6 . 1 -08. 1 -04. 1 of the North Dakota Century Code is 

1 9  amended and reenacted as fol lows: 

20 1 6. 1 -08.1 -04.1 . Personal use of contributions prohibited .  

21 _1 ._A candidate may not use any contribution  received by the candidate, the candidate's 

22 cand idate committee. or a multicandidate pol itical committee to: 

23 

24 

+,__g_._ Give a personal benefit to the cand idate or  another person ;  

2-:-___b,._ Make a loan to another person ;  
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1 &-� Knowingly pay more than the fair market value for goods or services purchased 

2 

3 

4 

for the campaign ;  o r  

4:___g,_ Pay a criminal fine or  civil penalty. 

2. The secretary of state shall impose a fine of five thousand dol lars or two times the 
5 value of the contribution used in violation of this section. whichever is higher. upon any 
6 person who violates this section. 

7 SECTION 3. A new section to chapter 1 6. 1 -08. 1 of the North Dakota Century Code is 

8 created and enacted as fol lows: 

9 Ultimate and true source of funds - Reguired identification, 

1 O In any report under this chapter which reguires the identification of a contributor or 
1 1  subcontributor. the u ltimate and true source of funds must be identified. 

1 2  SECTION 4. AMENDMENT. Section 28-32-0 1 of the North Dakota Century Code is 

1 3  amended and reenacted as fol lows: 

14 28-32-01 . Defi nitions. 

1 5  I n  this chapter, un less the context or subject matter otherwise provides: 

1 6  1 .  "Adjudicative proceeding" means an administrative matter resu lting in an agency 

17 

1 8  

19 

20 

2 1  

22 

23 

24 

25 

26 

27 
28 

29 

30 

issuing an order after an opportunity for hearing is provided or required . An 

adjudicative proceeding includes administrative matters involving a hearing on a 

complaint against a specific-named respondent; a hearing on an application seeking a 

right, privilege, or an authorization from an agency, such as a ratemaking or licensing 

hearing ; or a hearing on an appeal to an agency. An adjudicative proceeding includes 

reconsideration ,  rehearing ,  or reopening .  Once an adjudicative proceeding has begun ,  

the adjudicative proceeding includes any  informal disposition of the administrative 

matter under section 28-32-22 or another specific statute or rule, un less the matter 

has been specifical ly converted to another type of proceeding under section 28-32-22 .  

An adjudicative proceeding does not include a decision or order to file or not to file a 

complaint, or to initiate an investigation , an adjudicative proceeding , or any other 

proceeding before the agency, or another agency, or a court. An adjudicative 

proceeding does not include a decision or order to issue, reconsider, or reopen an 

order that precedes an opportunity for hearing or that under another section of this 
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2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1  
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2. 

code is not subject to review in  an adjudicative proceeding. An adjudicative proceeding 

does not include rulemaking under th is chapter. 

"Admin istrative agency" or "agency" means each board, bureau, commission , 

department, or other admin istrative un it of the executive branch of state government, 

i ncluding one or more officers , employees, or other persons directly or indirectly 

purport ing to act on behalf or under authority of the agency. An admin istrative un it 

located with in  or subordinate to an admin istrative agency must be treated as part of 

that agency to the extent it purports to exercise authority subject to th is chapter. The 

term admin istrative agency does not i nclude: 

a. The office of management and budget except with respect to rules made under 

section 32-1 2.2-1 4, rules relat ing to conduct on the capitol grounds and in  

bui ld ings located on the capitol grounds under section 54-21 - 1 8 ,  rules relat ing to 

the classified service as authorized under section 54-44.3-07, and rules relat ing 

to state purchasing practices as required under section 54-44.4-04. 

b .  The adjutant general with respect to the department of emergency services . 

c .  The counci l on the arts. 

d .  The state auditor. 

e .  The department of commerce with respect to the division of economic 

development and fi nance. 

f. The dairy promotion commission . 

g .  The education factfinding commission .  

h .  The educational technology counci l .  

i .  The  board of equal ization . 

j .  The  board of h igher education . 

k .  The I ndian affairs commission . 

I .  The industrial commission with respect to the activities of the Bank of North 

Dakota, North Dakota housing finance agency, publ ic finance authority, North 

Dakota mi l l  and elevator association , North Dakota farm finance agency, the 

North Dakota transmission authority, and the North Dakota pipel ine authority. 

m .  The department of  corrections and rehabi l itation except with respect to the 

activities of the division of adult services under chapter 54-23 .4. 
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n. The pardon advisory board. 

o. The parks and recreation department. 

p .  The parole board. 

q .  The state fa ir  association. 

� \  

r. The attorney general with respect to activities of the state toxicologist and the 

state crime laboratory. 

s .  The administrative committee on veterans' affa i rs except with respect to rules 

relating to the supervis ion and government of the veterans' home and the 

implementation of programs or services provided by the veterans' home. 

t. The industria l  commission with respect to the l ignite research fund except as 

requ i red under section 57-6 1 -01 .5 .  

u .  The attorney general with respect to gu idel ines adopted under section 1 2. 1 -32- 1 5 

for the risk assessment of sexua l  offenders , the risk level review process, and 

publ ic disclosure of information under section 1 2. 1 -32- 1 5 .  

v. The commission on lega l counsel for indigents. 

w. The attorney general with respect to twenty-four seven sobriety program 

gu idel ines and program fees. 

x. The industrial commission with respect to approving or setting water rates under 

chapter 6 1 -40. 

20 3 .  "Agency head" means an indiv idua l  or body of  indiv iduals in  whom the u ltimate legal 

2 1  authority of the agency i s  vested by law. 

22 4 .  "Compla inant" means any person who fi les a compla int before an administrative 

23 

24 
agency pursuant to section 28-32-21 and any administrative agency that, when 

authorized by law, fi les such a compla int before such agency or any other agency. 

25 5 .  "Eth ics commission" means the North Dakota eth ics commission establ ished by article 

26 XIV of the Constitution of North Dakota . 

27 6:-6. "Hearing officer" means any agency head or one or more members of the agency 

28 
29 
30 

head when pres iding in an administrative proceeding , or, unless proh ibited by law, one 

or more other persons designated by the agency head to preside in an administrative 

proceeding, an administrative law judge from the office of administrative hearings , or 
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any other person duly assigned, appointed, or designated to preside in an 

administrative proceeding pursuant to statute or rule. 

¾\ 

3 6-:7. "License" means a franchise, permit, certification, approval, registration, charter, or 

4 similar form of authorization required by law. 

5 -7:-8. "Order" means any agency action of particu lar applicability which determines the legal 

6 rights, duties, privileges, immunities, or other legal interests of one or more specific 

7 persons .  The term does not include an executive order issued by the governor. 

8 &-9 . "Party" means each person named or admitted as a party or properly seeking and 

9 

1 0  
1 1  
1 2  
1 3  

entitled as of right to be admitted as a party. An administrative agency may be a party. 

I n  a hearing for the suspension, revocation, or disqualification of an operator's license 

under title 39, the term may include each city and each county in which the al leged 

conduct occu rred, but the city or county may not appeal the decision of the hearing 

officer. 

1 4  9:-1..Q,_ "Person" includes an individual, association, partnership, corporation, limited liability 

1 5  

1 6  

company, the ethics commission. a state governmental agency or governmental 

subdivision, or an agency of such governmental subdivision . 

1 7  4-G:-.1.L "Relevant evidence" means evidence having any tendency to make the existence of 

1 8  
1 9  

any fact that is of consequence to the determination of the administrative action more 

probable or less probable than it wou ld be without the evidence. 

20 44-:-12.,_ "Ru le" means the whole or a part of an agency or ethics commission statement of 

21  
22 
23 

24 
25 

26 

27 

28 

29 

30 

general applicability which implements or prescribes law or policy or the organization . 

procedure. or practice requirements of the agency or ethics commission . The term 

includes the adoption of new ru les and the amendment, repeal, or suspension of an 

existing rule. The term does not include: 

a. A ru le concerning only the internal management of an agency or the ethics 

commission which does not directly or substantial ly affect the substantive or 

procedural rights or duties of any segment of the public .  

b .  A ru le that sets forth criteria or guidelines to be used by the staff of an agency QL 

the ethics commission in the performance of audits, investigations, inspections, 

and settling commercial disputes or negotiating commercial arrangements, or in 
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the defense, prosecution ,  or settlement of cases, if the d isclosure of the 

statementrule would : 

( 1 ) Enable law vio lators to avoid detection ;  

(2) Faci l itate disregard of requi rements imposed by law; or 

(3) Give a clearly improper advantage to persons who are in  an adverse 

position to the state. 

c. A rule establ ishing specific prices to be charged for particular goods or services 

so ld by an agency. 

d .  A rule concern ing on ly the physical servicing ,  maintenance, or care of 

agency-owned er� agency-operated. ethics commission-owned. or ethics 

commission-operated faci l ities or property. 

e. A rule relating only to the use of a particular faci l ity or property owned , operated , 

or maintained by the state or any of its subd ivis ions, if the substance of the rule is 

adequately ind icated by means of signs or signals to persons who use the faci l ity 

or property. 

f. A rule concern ing on ly inmates of a correctional or detention faci l ity, students 

enrol led in an educational institution ,  or patients admitted to a hospita l ,  if adopted 

by that faci l ity, institution ,  or hospita l .  

g .  A form whose contents or substantive requi rements are prescri bed by rule or 

statute or are instructions for the execution or use of the form. 

h. An agency or ethics commission budget. 

i .  An opin ion of  the attorney general .  

j .  A rule adopted by an agency selection committee under section 54-44.7-03 .  

k. Any material , includ ing a guidel ine, interpretive statement, statement of general 

25 pol icy, manual , brochure, or pamphlet, which is explanatory and not intended to 

26 have the force and effect of law. 

27 SECTION 5. AMENDMENT. Section 28-32-02 of the North Dakota Century Code is 

28 amended and reenacted as fol lows: 

29 28-32-02. Rulemaking po•Ncr of agcneyauthority - Organ izational  rule. 

30 1 .  The authority of an admin istrative agency to adopt admin istrative rules is authority 

3 1  delegated by the legislative assembly. As part of that delegation ,  the legislative 
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assembly reserves to itself the authority to determine when and if ru les of 

admin istrative agencies are effective. Every admin istrative agency may adopt, amend, 

or repeal reasonable rules in  conformity with this chapter and any statute admin istered 

or enforced by the agency. 

5 2 .  In ac;ldition to other ru lemaking requi rements imposed by law, each agency may 

6 

7 

8 

9 

inc lude in  its rules a description of that portion of its organ ization and functions subject 

to this chapter and may inc lude a statement of the general course and method of its 

operations and how the publ ic may obtain information or make submissions or 

requests . 

1 0  3 .  The authority of  the ethics commission to  adopt rules arises from article XIV of the 

1 1  Constitution of North Dakota. The ethics commission shall fol low the process. and 

1 2  meet the requ irements, in  this chapter to adopt, amend, or repeal its ru les .  

1 3  SECTION 6. AMENDMENT. Section 28-32-03 of the North Dakota Century Code is 

1 4  amended and reenacted as fol lows : 

1 5  28-32-03. Emergency rules. 

1 6  1 .  If the ethics commission or an agency, with the approval of the governor, or the eth ics 

1 7  commission fi nds that emergency ru lemaking is necessary, the ethics commission or 

1 8  agency may declare the proposed rule to be an i nterim final rule effective on a date no 

1 9  earl ier than the date of fi l ing with the legislative counci l  of the notice requ i red by 

20 section 28-32- 1 0. 

2 1  2 .  A proposed rule may be given effect o n  a n  emergency bas is under this section if any 

22 

23 

24 

25 

26 

27 

28 

29 

30 

of the fol lowing grounds exists regarding that rule: 

a. Imminent peri l threatens publ ic health, safety, or welfare ,  which wou ld be abated 

by emergency effectiveness; 

b. A delay i n  the effective date of the rule is l i kely to cause a loss of funds 

appropriated to support a duty imposed by law upon the ethics commission or 

agency; 

c. Emergency effectiveness is reasonably necessary to avoid a delay in  

implementing an appropriations measure ;  or 

d. Emergency effectiveness is necessary to meet a mandate of federal law. 
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1 3 .  A fi nal rule adopted after cons ideration of  a l l  written and oral submissions respecting 

2 

3 

the interim final rule, which is substantial ly simi lar to the interim final rule, is effective 

as of the declared effective date of the interim final rule. 

4 4 .  The ethics commission's or agency's fi nding ,  and a brief statement of the ethics 

5 

6 

commission's or agency's reasons for the findi ng ,  must be fi led with the leg is lative 

counci l  with the final adopted emergency rule. 

7 5 .  The ethics commission or agency shal l  attempt to make interim final rules known to 

8 persons who the ethics commission or agency can reasonably be expected to bel ieve 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

may have a substantial i nterest in  them. As used in  this subsection ,  "substantial 

interest" means an interest in the effect of the rules which surpasses the common 

interest of al l  citizens. AflThe ethics commission or an agency adopting emergency 

rules shal l  comply with the notice requi rements of section 28-32- 1 0 which relate to 

emergency rules and shal l  provide notice to the chairman of the admin istrative rules 

committee of the emergency status , declared effective date , and grounds for 

emergency status of the rules under subsection 2. When notice of emergency rule 

adoption is received, the legislative counci l shal l  publ ish the notice and emergency 

rules on its website. 

1 8  6 .  An i nterim final rule is  ineffective one hundred eighty days after its declared effective 

1 9  date un less fi rst adopted as a final rule. 

20 SECTION 7. AMENDMENT. Section 28-32-06 of the North Dakota Century Code is 

2 1  amended and reenacted as fol lows : 

22 28-32-06. Force and effect of ru les. 

23 Upon becoming effective, rules have the force and effect of law unti l amended or repealed 

24 by the agency or ethics commiss ion ,  declared inval id by a fi nal court decision , suspended or 

25 found to be void by the administrative rules committee, or determined repealed by the 

26 leg islative counci l  because the authority for adoption of the rules is repealed or transferred to 

27 another agency. or the Constitution of North Dakota is amended to el iminate the authority. 

28 SECTION 8. AMENDMENT. Section 28-32-07 of the North Dakota Century Code is 

29 amended and reenacted as fol lows : 
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1 28-32-07. Dead l ine for ru les to im plement statutory change. 

2 Any rule change, includ ing a creation , amendment, or repeal ,  made to implement a 

3 statutory change must be adopted and filed with the legislative counci l  within n ine months of the 

4 effective date of the statutory change. If an agency or the ethics commission needs add itional 

5 time for the rule change, a request for add it ional time must be made to the legislative counci l .  

6 The legislative counci l  may extend the time within which the agency or ethics commission must 

7 adopt the rule change if the request by the agency or ethics commission is supported by 

8 evidence that the agency or ethics commission needs more time through no del i berate fault of 

9 its own . 

1 0  SECTION 9.  AMENDMENT. Section 28-32-08 of the North Dakota Century Code is 

1 1  amended and reenacted as fol lows: 

1 2  28-32-08. Regu latory analysis .  

1 3  1 .  An agency or the ethics commission shal l  issue a regu latory analysis of a proposed 

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

rule if: 

a .  Within twenty days after the last publ ished notice date of a proposed rule 

hearing ,  a written request for the analysis is fi led by the governor or a member of 

the legislative assembly; or 

b. The proposed rule is expected to have an impact on the regulated community in 

excess of fifty thousand dol lars. The analysis under this subdivision must be 

available on or before the first date of publ ic notice as provided for in  section 

28-32- 1 0. 

22 2 .  The regulatory analysis must contain :  

2 3  a .  A description of the classes of persons who probably wi l l  be affected by the 

24 

25 

26 

27 

28 

29 

30 

proposed rule ,  includ ing classes that wi l l  bear the costs of the proposed ru le and 

classes that wi l l  benefit from the proposed ru le; 

b. A description of the probable impact, includ ing economic impact, of the proposed 

ru le; 

c. The probable costs to the agency or ethics commission of the implementation 

and enforcement of the proposed rule and any anticipated effect on state 

revenues; and 
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1 

2 

3 

d. A description of any alternative methods for achieving the purpose of the 

proposed rule that were seriously considered by the agency or ethics commission 

and the reasons why the methods were rejected in favor of the proposed rule. 

4 3. Each regulatory analysis must include quantification of the data to the extent 

5 practicable. 

6 4. The agency or ethics commission shal l  mail or deliver a copy of the regulatory analysis 

7 

8 

9 

to any person who requests a copy of the regulatory analysis. The agency or ethics 

commission may charge a fee for a copy of the regulatory analysis as al lowed under 

section 44-04- 1 8. 

1 0  5. If required under subsection 1 ,  the preparation and issuance of a regulatory analysis is 

1 1  a mandatory duty of the agency or ethics commission proposing a rule. Errors in a 

1 2  regulatory analysis , including erroneous determinations concerning the impact of the 

1 3  proposed rule on the regulated community, are not a ground upon which the invalidity 

1 4  of a rule may be asserted or declared. 

1 5  SECTION 1 0. AMENDMENT. Subsection 5 of section 28-32-08. 1 of the North Dakota 

1 6  Century Code is amended and reenacted as fol lows : 

1 7  5. This section does not apply to the ethics commission, any agency that is an 

1 8  
1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1  

occupational or professional licensing authority, nor does this section apply toor the 

fol lowing agencies or divisions of agencies : 

a. Council on the arts. 

b. Beef commission. 

C. Dairy promotion commission. 

d. Dry bean council. 

e. Highway patrolmen's retirement board. 

f. Indian affairs commission .  

g. Board for Indian scholarships. 

h. State personnel board. 

i. Potato council. 

j .  Board of public school education. 

k. Real estate trust account com mittee. 

I. Seed commission. 
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m. Soi l  conservation committee. 

n. O i lseed counci l .  

o .  Wheat commission . 

p. State seed arbitrat ion board . 

q .  North Dakota lottery. 

� \  

6 SECTION 1 1 .  AMENDMENT. Section 28-32-08.2 of the North Dakota Centu ry Code is 

7 amended and reenacted as fol lows : 

8 28-32-08.2. F iscal notes for administFative rules. 

9 When an agency or the ethics commission presents ru les for admin istrative ru les committee 

1 0  consideration ,  the agency or ethics commission shal l  provide a fiscal note or a statement in  its 

1 1  testimony that the rules have no fiscal effect. A fiscal note must reflect the effect of the ru les 

1 2  changes on state revenues and expend itu res , includ ing any effect on funds control led by the 

1 3  agency or ethics commission .  

1 4  SECTION 1 2. AMENDMENT. Section 28-32-09 of the North Dakota Century Code is 

1 5  amended and reenacted as fol lows : 

1 6  28-32-09. Takings assessment. 

1 7  1 .  An agency or the ethics commission shal l  prepare a written assessment of the 

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

constitutional takings impl ications of a proposed ru le that may l imit the use of private 

real property. The agency's assessment must: 

a. Assess the l ikel ihood that the proposed rule may resu lt in  a taking or regulatory 

taking. 

b .  Clearly and specifical ly identify the purpose of the proposed rule. 

c. Explain why the proposed rule is necessary to substantial ly advance that pu rpose 

and why no alternative action is avai lable that wou ld achieve the agency's QL 

ethics commission's goals whi le reducing the impact on private property owners . 

d .  Estimate the potential cost to the government i f  a court determines that the 

proposed rule constitutes a taking or regulatory taking .  

e. Identify the sou rce of payment within the agency's or ethics commission's budget 

for any compensation that may be ordered . 

f. Certify that the benefits of the proposed ru le exceed the estimated compensation 

costs . 
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1 2 .  Any private landowner who is or may be affected by a ru le that l imits the use of the 

2 

3 

4 

5 

6 

landowner's private real property may request in  writi ng that the agency or ethics 

commission reconsider the appl ication or need for the ru le. Within thi rty days of 

receiving the request, the agency or ethics commission shal l  consider the request and 

shal l  in writ ing i nform the landowner whether the agency or ethics commission i ntends 

to keep the rule in place, modify appl ication of the rule, or repeal the rule. 

7 3 .  I n  an  agency's analysis of the takings impl ications of a proposed rule, "taking" means 

8 the taking of private real property, as defined in  section 47-0 1 -03 ,  by government 

9 action which requ i res compensation to the owner of that property by the fifth or 

1 0  fourteenth amendment to the Constitution of the Un ited States or section 1 6  of article I 

1 1  of the Constitution of North Dakota. "Regu latory taking" means a taking of real 

1 2  property through the exercise of the pol ice and regulatory powers of the state which 

1 3  reduces the value of the real property by more than fifty percent. However, the 

1 4  exercise of a pol ice or regu latory power does not effect a taking if it substantial ly 

1 5  advances leg itimate state interests, does not deny an owner economical ly viable use 

1 6  of the owner's land, or is in  accordance with appl icable state or federal law. 

1 7  SECTION 1 3. AMENDMENT. Section 28-32- 1 0  of the North Dakota Century Code is 

1 8  amended and reenacted as fol lows: 

1 9  28-32-1 0. Notice of rulemaking - Hearing date. 

20 1 .  An agency or the ethics commission shal l prepare a fu l l  notice and an abbreviated 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1  

notice of rulemaking.  

a. The agency's fu l l  notice of the proposed adoption , amendment, or repeal of a ru le 

must include a short, specific explanation of the proposed rule and the purpose of 

the proposed rule, identify the emergency status and declared effective date of 

any emergency ru les, inc lude a determination of whether the proposed 

rulemaking is expected to have an impact on the regu lated commun ity i n  excess 

of fifty thousand dol lars ,  identify at least one location where i nterested persons 

may review the text of the proposed rule, provide the address to which written 

comments concern ing the proposed rule may be sent, provide the deadl ine for 

submission of written comments ,  provide a telephone number and post-office or 

electronic mai l address at which a copy of the rules and regulatory analysis may 
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2. 

be requested , and , in the case of a substantive rule, provide the time and place 

set for each oral hearing .  =R:leAn agency's ful l  notice must include a statement of 

the b i l l  number and general subject matter of any leg islation, enacted during the 

most recent session of the leg islative assembly, which is being implemented by 

the proposed rule. The ethics commission's ful l  notice must i nclude a statement 

of the provision of the Constitution of North Dakota or the bil l number and general 

subject matter of any legislation being implemented by the proposed rule. The 

agency's ful l  notice must be fi led with the leg islative counci l ,  accompanied by a 

copy of the proposed rules . 

b .  The agency or ethics commission shal l  request publ ication of an abbreviated 

newspaper publication notice at least once in each official county newspaper 

publ ished in this state. The abbreviated newspaper publ ication of notice must be 

in a d isplay-type format with a minimum width of one co lumn of approximately 

two inches [5.08 centimeters] and a min imum depth of approximately three 

inches [7 .62 centimeters] and with a headl ine describing the general topic of the 

proposed rules. The notice must also include the telephone number or add ress to 

use to obtain a copy of the proposed rules , identification of the emergency status 

and declared effective date of any emergency rules, the address to use and the 

dead l ine to submit written comments, and the location, date, and time of the 

publ ic hearing on the rules. 

The agency or ethics commission shal l  mai l or del iver by electronic mai l  a copy of the 

agency's ful l  notice and proposed rule to each member of the leg islative assembly 

whose name appeared as a sponsor or cosponsor of leg islation ,  enacted during the 

most recent session of the legislative assembly, which is being implemented by the 

proposed rule and to each person who has made a timely request to the agency QL 

ethics commission for a copy of the notice and proposed rule. The agency or ethics 

commission may mail or  otherwise provide a copy of the agency's ful l  notice to any 

person who is l ikely to be an interested person. The agency or ethics commission may 

charge persons who are not members of the legislative assembly fees for copies of 

the proposed rule as allowed under section 44-04- 1 8. 
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1 3. In addition to the other notice requirements of this subsection , the superintendent of 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

publ ic instruction shall provide notice of any proposed rulemaking by the 

superi ntendent of publ ic instruction to each association with statewide membership 

whose primary focus is elementary and secondary education issues which has 

requested to receive notice from the superintendent under this subsection and to the 

superi ntendent of each publ ic school d istrict in this state, or the president of the school 

board for school districts that have no superintendent, at least twenty days before the 

date of the hearing described in the notice. Notice provided by the superintendent of 

publ ic instruction under this section must be by first-class mai l. However, upon request 

of a group or person entitled to notice under this section , the superintendent of publ ic 

instruction shal l  provide the group or person notice by electronic mai l .  

1 2  4 .  The legislative council shal l establ ish standard procedures for the ethics commission 

1 3  

1 4  

1 5  

1 6  

1 7  

and al l  agencies to fol low in  complying with the provisions of this section and a 

procedure to al low any person to request and receive mai led copies of al l  fi l i ngs made 

by agencies and the ethics commission pursuant to this section . The leg islative counci l 

may charge an annual fee as establ ished by the admin istrative rules committee for 

provid ing copies of the fi l i ngs. 

1 8  5 .  At least twenty days must elapse between the date of the publ ication of the notice and 

1 9  the date of the hearing . Within fifteen business days after receipt of a notice under this 

20 section , a copy of the notice must be mai led by the leg islative counci l to any person 

2 1  who has paid the annual fee establ ished under subsection 4.  

22 SECTION 1 4. AMENDMENT. Section 28-32- 1 1  of the North Dakota Century Code is 

23 amended and reenacted as fol lows: 

24 28-32-1 1 .  Conduct of hearings - Notice of adm in istrative rules comm ittee 

25 consideration - Consideration and written record of comments. 

26 The agency or ethics commission shal l adopt a procedure whereby al l  i nterested persons 

27 are afforded reasonable opportun ity to submit data, views , or arguments, oral ly or in  writing ,  

28 concern ing the proposed rule, includ ing data respecting the impact of the proposed rule. The 

29 agency or ethics commission shal l  adopt a procedure to al low interested parties to request and 

30 receive notice from the agency or ethics commission of the date and p lace the rule wil l be 

3 1  reviewed by the admin istrative rules committee. I n  case of substantive rules , the agency QL 
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1 eth ics commission shal l conduct an oral hearing. The agency or eth ics commission shal l  

2 consider fu l ly al l  written and oral submissions respecting a proposed rule prior to the adoption ,  

3 amendment, or repeal of any rule not of an emergency nature. The agency or eth ics 

4 commission shal l make a written record of its consideration of al l  written and oral submiss ions 

5 contained in  the ru lemaking record respecting a proposed rule. 

6 SECTION 1 5. AMENDMENT. Section 28-32- 1 2  of the North Dakota Century Code is 

7 amended and reenacted as fol lows : 

8 28-32-1 2.  Comment period. 

9 The agency or eth ics commission shal l  al low, after the conclus ion of any rulemaking 

1 0  hearing , a comment period of at least ten days during wh ich data, views , or arguments 

1 1  concern ing the proposed rulemaking wi l l  be received by the agency or eth ics commission and 

1 2  made a part of the ru lemaking record to be considered by the agency or eth ics commission. 

1 3  SECTION 16. AMENDMENT. Seetion 28 32 14 of Uie Nortl'l Dakota Century Gode is 

1 4  amended and reenacted as follo•tYs: 

1 5  28 32 14. Attorney general re .. ·ie ... ., of rules. 

1 6  E:very proposed rule proposed by any administrative agency must be submitted to tl'le 

1 7  attorney general for an opinion as to its legality before final adoption, and tl'le attorney general 

1 8  promptly sl'lall furnisl'l eacl'l sucl'l opinion. Tl'le attorney general may not approve any rule as to 

1 9  legality. and sl'lall advise tl'le ageney or etl'lies commission of any neeessary re•tYording or 

20 revision of tl'le rule. 'tYl'len tl'le� 

2 1  

22 

23 

24 

25 

1 .  Ifl:Q rule mmeeds tl'le statutory autl'lority of tl'le agency .. or the statutory or eonstitutional 

autl'lority of tl'le etl'lies commission: 
2. Tl'le rule is written in a manner tl'lat is not concise or easily understandable� or wl'len 

a. Ifl:Q procedural requirements for adoption of tl'le rule in tl'lis cl'lapter are not 

26 substantially met Tl'le attorney general sl'lall advise an agency of any re•,ision or 

27 rewording of a rule necessary to correct objections as to legality. 

28 SECTION 1 6. AMENDMENT. Section 28-32- 1 5  of the North Dakota Century Code is 

29 amended and reenacted as fol lows : 
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1 28-32-1 5. F i l ing of ru les for publ ication - Effective date of rules. 

2 1 .  A copy of each rule adopted by an admin istrative agency or the ethics commission , a 

3 copy of each written comment and a written summary of each oral comment on the 

4 rule, and the attorney general's opin ion on the rule must be fi led by the adopting 

5 agency or ethics commission with the legislative counci l for publ ication of the rule in  

6 the North Dakota Admin istrative Code. 

7 2. a. Nonemergency rules approved by the attorney general as to legal ity, adopted by 

8 an admin istrative agency or the ethics commission ,  aoo fi led with the legislative 

9 

1 0  
1 1  

1 2  

1 3  

1 4  

1 5  
1 6  
1 7  

1 8  
1 9  

20 
2 1  

22 

23 

counci l ... and not voided or held for consideration by the admin istrative rules 

committee become effective according to the fol lowing schedule: 

( 1 ) Rules fi led with the legislative counci l from August second through 

November first become effective on the immediately succeeding January 

fi rst. 

(2) Rules fi led with the legislative counci l from November second through 

February fi rst become effective on the immediately succeeding Apri l fi rst. 

(3) Rules fi led with the legislative counci l  from February second through May 

first become effective on the immediately succeeding July fi rst. 

(4) Rules fi led with the legislative counci l from May second through August fi rst 

become effective on the immediately succeeding October first. 

b. If publication is delayed for any reason other than action of the admin istrative 

rules committee, nonemergency rules, unless otherwise provided, become 

effective when publ ication would have occurred but for the delay. 

c. A rule held for consideration by the admin istrative rules committee becomes 

24 effective on the first effective date of rules under the schedule in  subdivision  a 

25  fol lowing the meeting at which that rule i s  reconsidered by  the committee. 

26 SECTION 1 7. AMENDMENT. Section 28-32- 1 6  of the North Dakota Century Code is 

27 amended and reenacted as fol lows: 

28 28-32-1 6. Petit ion for recons ideration of rule - Heari ng by ageney. 

29 Any person substantial ly interested in the effect of  a rule adopted by an admin istrative 

30 agency or the ethics commission may petition stfeflthe agency or ethics commission for a 

3 1  reconsideration of any suehthe rule o r  for a n  amendment o r  repeal thereof. Suehof the rule. The 

Page No. 1 6  1 9.0422.02009 



Sixty-sixth 
Legislative Assembly * \  

1 petition must state clearly and concisely the petitioners' al leged grounds for Sttel=t-

2 reconsideration or fef the proposed repeal or amendment of St:fffithe rule. The agency or ethics 

3 commission may grant the petitioner a publ ic hearing upon suchon the terms and conditions as-

4 the agency may prescribeor ethics commission prescribes. 

5 SECTION 19. AMENDMENT. Section 28 32 17 of the North Dakota Century Goele is 

6 ameneleel anel reenaeteel as follo·.♦rs: 

7 28 32 17. AdministFati•fe rnles eemmittee ebjeetien. 

8 If the legislative management's administrative rules committee objects to all or any portion 

9 of a rule because the committee eleems it to be unreasonable, arbitrary, capricious, or beyond 

1 0  the authority delegated to the adopting agency or ethics commission, the committee may file 

1 1  that objection in certified form 1t't'ith the legislative council. The fileel objection must contain a 

1 2  concise statement of the committee's reasons for its action. 

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  
1 9  
20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1  

1 .  The legislati'te council shall attach to each objection a certification of the time and elate 

of its filing and, as soon as possible, shall transmit a copy of the objection and the 

certification to the agency or ethics commission adopting the rule in question. The 

legislative council also shall maintain a permanent register of all committee objections. 

2. The legislative council shall publish an objection filed pursuant to this section in the 

next issue of the code supplement. In ease of a filed committee objection to a rule 

subject to the mc:ceptions of the elefinition of rule in section 28 32 01 , the agency :Qf: 

ethics commission shall indicate the mc:istence of that objection adjacent to the rule in 

any compilation containing that rule. 

3. Within fourteen days after the filing of a committee objection to a rule, the adopting 

agency or ethics commission shall respond in •• ..,riting to the committee. After receipt of 

the response, the committee may withelra·t't' or modify its objection. 

4. After the filing of a committee objection, the burden of persuasion is upon the agency 

or ethics commission in any action for judicial review or for enforcement of the rule to 

establish that the whole or portion thereofof the rule objected to is 't't'ithin the 

procedural and substantive authority delegated to the agency or ethics commission. If 

the agency or ethics eornmission fails to meet its burden of persuasion, the court shall 

eleelare the whole or portion of the rule objected to in·taliel and judgment must be 

rendered against the agency or ethics commission for court costs. These court costs 
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must include a Feas�nable attomey's fee anel must be payable fFOm the appFOpFiation 

of the agency OF ethics commission -.·,hieh adopted th I . . e Fu e in question. 

SECTION 29. AMENDMENT. Section 28 32 18 of the North D I t C a ta a entuF)' Gode is 

amended anel FCenaeteel as follows: 

28 32 18. AdministratiYe rules eemmittee may ·,aid rule Grounds Amendment by 

agreement of ageney and eemmittee. 

1 .  The legislati't'e management's aelministFati',e FUles committee may find th t II 
. 

a a OF any 

2. 

portion of a FUlc is ·1oiel if that FUlc is initially eonsieleFCel by the committee not lateF than 

��
e
-
fifteenth elay of the month befoFC the elate of the aelministFati't'e eoele supplement in 

nh1eh the FUle change is seheeluleel to appeaF. The aelministFati-.•e FUles committee may 

find a FUlc OF portion of a F 1 .. ·e1 ·f h u e • o, ' t e committee makes the specific finding that, with 

FCgaFel to that FUle OF portion of a FUle, theFC is: 

a. 
b. 

e. 

el. 

An absence of statutoF)' authoFity undeF statute OF the constitution. 

An cmCFgcney Felating to public health, safety, OF welfaFC. 

AFoF FUles prnposeel by an a!ile f ., 
_

ney. a 1:ll UFO to comply with e>EpFCss legislati'le 

,ntcnt
.
oF to substantially meetthc pFOeeeluFal FCquiFCments of this ehaptcF foF 

adoption of the FUle. 

FoFFules i;iFOgoseel br the th· . . 
• e ,cs commIssIon, a failurn to substantially meet the 

gFoeeduFOI FCquirements foF this chagteF foF adogtion of the Fule, 

A eonfliet with state la-" ii. 

e f " b"t · .__,_ nH FaFiness anel eapFieiousness. 

f.§:;: A failuFC to mal�c a WFitten FeeoFel of its eonsieleFation of \\'Fitten anel oFal 

submissions Fespeeting the Fule uneleF section 28 32 11 

The aelministFati·,e FUles committee . fi . 
. . . . 

ma� nel a FUle 't'Olel at the meeting at which the 

FUle ,s mIt1ally eonsielOFeel by the committee OF may hold eonsielcFation of that Fule foF 

one subsequent meeting. If no FCpFCsentati't'e of the agency OF ethics commission 

0 aFC so e uleel foF appeaFs befoFC the aelministFati'le FUles committee "•hen Fules h el 

committee eonsieleFation, those FUles aFC held O'leF foF eonsieleFOtion at the next 

subsequent committee meetin R I 
.

g . u es aFe not eonsieleFCel initially eonsieleFCel by the 

committee uneleF this subsection until a FCpFCscntati'•e of the a . 

• • 

11 geney oF ethics 

commIssIon appeaFS befoFC the aelministFati't'e FUles committee '"hen the I FU CS aFC 
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scReduled for committee consideration. If no representati11e of tRe a€)ency or eU:1ics 

commission appears before tRe administrati>,e rules committee meetin€J to wRicR rules 

are Reid o•,er for consideration, tRe rules are void if tRe rules were adopted as 

emer€Jency rules and for rules not adopted as emer€)ency rules tRe administrative 

rules committee may '+'Oid tRe rules, allow tRe rules to become effective, or Rold o•.·er 

consideration of tRe rules to tRe ne>tt subse�uent committee meetin€J. WitRin tRree 

business days after tRe administrati>,e rules committee finds tRat a rule is •1oid, tRe 

le€Jislati•1e council sRall pro•,ide written notice of tRat findin€J and tRe committee's 

specific findin€J under subdi>lisions a tRFOU€JR f of subsection 1 to tRe adoptin€J a€)ency 

or etRics commission and to tRe cRairman of tRe le€Jislative mana€Jement. VVitRin 

fourteen days after receipt of tRe notice, tRe adoptin€J a€Jency or ethics commission 

may file a petition witR tRe cRairman of tRe le€)islative mana€)ement for re•,ie•N by the 

le€)islative mana€)ement of the decision of the administrative rules committee. If tRe 

adoptin€J a€)ency or etRics commission does not file a petition for review, tRe rule 

becomes void on tRe fifteentR day after tRe notice from the le€Jislative council to tRe 

adoptin€J a€Jency or ethics commission. If 1Nithin si>tty days after receipt of the petition 

from the adoptin€J a€)eney or ethics commission the le€Jislati11e mana€)ement has not 

disappro•,ed by motion tRe findin€J of tRe administrati•,e rules committee, the rule is 

� 

3. /\n a€Jency or the ethics commission may amend or repeal a rule or create a 

related rule if, after consideration of rules by tRe administrative rules committee, tRe 

a€)ency or ethics coR'lR'lission � tRe committee agree that the rule amendment. 

repeal, or creation is necessary to address any of tRe considerations under 

subsection 1 . /\ rule amended, repealed. or ereated under tRis subsection is not 

subject to the other requirements of tRis cRapter relating to adoption of admiAistrative 
rules and may be published by the legislative council as amended. repealed, or 

created. If requested by tRe agency, etRics coR'lmission, or any interested party, a rule 

amended. repealed. er created under this subsection must be reconsidered by tRe 

administrati>,e rules committee at a subsequent meeting at 1NhicR public comment on 

the agreed rule change must be allowed. 
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1 SECTION 21 . AMENDMENT. Seetion 28 32 18. 1 of the North DalEota Century Gode is 

2 amended and reenaeted as follo'+YS: 

3 28 32 18.1.  Administrati'te rules eommittee re'tie•tt of eJEisting administrati'te rules. 

4 

5 

6 

7 

8 

9 

1 0  
1 1  

1 2  

1 3  
1 4  

1 5  

1 6  

1 7  

1 8  

1 .  U13on request 13y the administrati>te rules committee, an administrati>te agency :Qf:::!flQ: 

ethics commission shall 13rief the committee on its existing administrati11e rules and 

13oint out any 13ro¥isions that a1313ear to 13e ol3solete and any areas in which statutoF)' :Qf: 

constitutional authority has changed or seen re13ealed since the rules were ado13ted or 

amended. 

2. An agency or the ethics commission may amend or re13eal a rule without com13lying 

with the other requirements of this cha13ter relating to ado13tion of administrati>,e rules 

and may resul3mit the change to the legislati>te council for 13ul31ication 13ro¥ided: 

a. The agency or ethics commission initiates the request to the administrati•,e rules 

committee for consideration of the amendment or re13eal; 

13. The agency or ethics commission 13ro¥ides notice to the regulated community, in 

a manner reasonal31y calculated to 13ro>tide notice to those 13ersons interested in 

the rule, of the time and 13lace the administrative rules committee will consider the 

request for amendment or re13eal of the rule; and 

c. The agency or ethics commission and the administrative rules committee agree 

1 9  the rule amendment or re13eal eliminates a 13ro•1ision that is ol3solete or no longer 

20 in com13liance with law and that no detriment would result to the sul3stanti¥e 

2 1  rights of the regulated community from the amendment or re13eal. 

22 SECTION 1 8. AMENDMENT. Subsection 2 of section 28-32-1 9 of the North Dakota Century 

23 Code is amended and reenacted as fol lows : 

24 2. The legislative council may prescribe athe format, style, and arrangement for rules 

25 

26 
27 

28 

29 

30 

3 1  

which are to be published in  the code and may refuse to accept the fi l ing of any ru le 

that is not in substantial compl iance therewithwith the format, style, and arrangement. 

In arranging rules for publ ication ,  the legislative counci l  may make SOOfl corrections in 

spel l ing ,  grammatical construction ,  format, and punctuation of the rules as 

determinedthe legislative counci l  determines are proper. The legis lative counci l  shal l  

keep and maintain a permanent code of al l  ru les fi led, inc luding superseded and 

repealed rules ,  which must be open to public inspection dur ing office hours. 
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1 SECTION 1 9 . AMENDMENT. Subsection 4 of section 28-32-1 9  of the North Dakota 

2 Centu ry Code is amended and reenacted as fol lows : 

3 4. The legislative council, with the consent of the adopting agency or ethics commission ,  

4 may omit from the code or  code supplement any ru le the publication of which would be 

5 unduly cumbersome, expensive, or otherwise inexpedient, if the rule in printed or  

6 duplicated form is made available on application to the agency or ethics commission ,  

7 and if the code or code supplement contains a notice stating the general subject 

8 matter of the omitted rule and stating how a copy may be obtained . 

9 SECTION 20. Chapter 54-66 of the North Dakota Centu ry Code is created and enacted as 

1 0  fol lows: 

1 1  54-66-01 . Defin itions. 

1 2  For purposes of this chapter and article XIV of the Constitution of North Dakota, un less the 

1 3  context otherwise requires : 

1 4  .L "Accused individual" means an individual who is al leged to have violated article XIV of 

1 5  

1 6  

the Constitution of North Dakota, this chapter, or another law or rule regarding 

government ethics. 

1 7  2 .  "Complainant" means an individual who, in  writing or  verbal ly. submits a complaint to 

1 8  the ethics commission. 

1 9  3 .  "Complaint" means a verbal or written al legation to  the ethics commission that article 

20 

2 1  

XIV of the Constitution of North Dakota. this chapter, o r  another law o r  rule regarding 

government ethics has been violated . 

22 4 .  "Ethics commission" means the North Dakota state ethics commission established 

23 under article XIV of the Constitution of North Dakota. 

24 5. "Gift" means any item. service. or thing of value not given in exchange for fair market 

25 

26 

27 

28 

29 

30 

3 1  

consideration including travel and recreation .  "Gift" does not mean: 

a. Purely informational material: 

b .  A campaign contribution:  

c. To advance opportunities for state residents to meet with public officials in 

educational and social settings in the state, any item. service, or thing of value 

given under conditions that do not raise ethical concerns as set forth in rules 

adopted by the ethics commission: 
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d .  Meals and other items provided i n  social settings to which twenty-five or more 

public officials were invited: and 

e. Meals and other items provided in social settings to which the general public is 

invited with at least seventy-two hours of advance notice. 

5 6 .  "Lobbyist" : 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

a. Means a person who. directly or indirectly: 

ill Attempts to secure the passage. amendment. or defeat of any legislation by 

the legislative assembly: 

.(2} Attempts to secure the approval or veto of any legislation by the governor: 

.Q}_ Attempts to influence decisions regarding legislative matters made by the 

legislative management or a legislative committee: or 

® Attempts to influence decisions regarding official matters made by a public 

official in the executive branch of state government. 

b. Does not mean : 

ill A private citizen appearing on the citizen's own behalf: or 

.(2} A public official or an employee. officer. board member. volunteer. or agent 

of the state or its political subdivisions acting in the individual's official 

capacity. 

1 9  7 .  "Public official" means an elected or appointed official of  the state's executive or 

20 

2 1  

legislative branch. members of the ethics commission. members of the governor's 

cabinet. and employees of the legislative branch. 

22 8 .  "Receives the complaint" means one or more members of  the ethics commission learn 

23 

24 

25 

26 

of the complaint. 

9. "Ultimate and true source" means the person that knowingly contributed over two 

hundred dollars. adjusted for inflation. to lobby or influence state government action. 

54-66-02. Ethics comm iss ion Members - Appointments - Compensation. 

27 .1. The majority leader of the senate. the minority leader of the senate, and the governor 

28 

29 

30 

3 1  

shal l  appoint the five members of the ethics commission by consensus agreement for 

four-year terms, except al l vacancies must be fil led for the unexpired term. The terms 

of the initial members must begin on or before Ju ly 1 ,  201 9. and be staggered to 

ensure no more than two members' terms expire in one year. The terms of the initial 
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1 

2 

members may be less than four years to accommodate the requ i red staggering of 

terms. 

3 2. Eth ics commission members are entitled to: 

4 

5 

6 

7 

a. Compensation per day for each day necessari ly spent conducting eth ics 

commission business in the amount provided for members of the legislative 

management under section 54-35- 1 0: and 

b .  Payment for mileage and travel expenses necessarily i ncurred in  the conduct of 

8 eth ics commission business as provided under sections 44-08-04 and 54-06-09 . 

9 54-66-03. Eth ics comm ission staff. 

1 0  The eth ics commission shall appoint an executive d i rector and other staff necessary to 

1 1  assist the eth ics commission in carrying out its duties. 

1 2  54-66-04. Eth ics comm ission office. 

1 3  The d i rector of the office of management and budget shal l  al locate office space in  the state 

1 4  capitol for the eth ics commission. or. if office space in  the capitol is unavai lable. shal l negotiate 

1 5  for. contract for. and obtain office space for the eth ics commission in  the city of Bismarck or i n  

1 6  the Bismarck area. The eth ics commission's office space may not be located in the office space 

1 7  of any other government agency, board. commission. or other governmental entity. and must 

1 8  provide sufficient privacy and security for the eth ics commission to conduct its busi ness. The 

1 9  d i rector shal l  charge the eth ics commission an amount equal to the fair value of the office space 

20 and related services the office of management and budget renders to the eth ics commission . 

2 1  54-66-05. Maki ng a complai nt - I nform ing the accused ind iv idual .  

22 A complaint may be made to the eth ics commission verbal ly or i n  writ ing. The eth ics 

23 commission shal l  i nform the accused ind ividual the eth ics commission received a complaint 

24 against the accused ind ividual as soon as reasonably possible. If the complaint was made i n  

25 writ ing. the eth ics commission shal l  provide a copy of the complaint to the accused ind ividual no  

26 later than twenty calendar days after the eth ics commission receives the complaint. If the 

27 complaint was made verbal ly. the eth ics commission shall inform the accused ind ividual of the 

28 al legations and other information provided in  the complaint no later than twenty calendar days 

29 after the eth ics commission receives the complaint. 
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1 54-66-06. I nformal resolution .  

* \  
2 The ethics commission may attempt to negotiate or mediate an informal reso lution between 

3 the accused individual and the complainant after receiving a complaint. 

4 54-66-07. I nvestigations and referrals. 

5 .1. The ethics commission may investigate a complaint if the accused individual and the 

6 complainant have not agreed on an informal resolution .  An investigation must include 

7 
8 
9 

separate interviews with the accused individual and the complainant. un less the 

accused individual or complainant refuses to be interviewed. and consideration of the 

circumstances surrounding the al legations. 

1 0  2 .  The ethics commission may refer a matter described in or arising from a complaint to 

1 1  

12 
1 3  

1 4  

the bureau of criminal investigation or other appropriate law enforcement agency if a 

majority of the ethics commission members reasonably believes a crime was 

committed or the safety of the complainant is at risk .  

54-66-08. I nvestigation fi ndi ngs - Penalties. 

1 5  .1. At the conclusion of an investigation, the ethics commission shal l  issue its written 

1 6  findings to the accused individual and complainant. 

1 7  2 .  The findings must state whether the ethics commission believes. based on a 

18 
19 
20 
21 
22 

23 

preponderance of the evidence as viewed by a reasonable person, a violation of 

article XIV of the Constitution of North Dakota, this chapter, or another law or ru le 

regarding government ethics occurred. The accused individual and complainant may 

respond in writing to the findings within twenty calendar days of receiving the findings . 

The ethics commission shal l  maintain copies of the findings and any written response 

to the findings . 

24 3. If the ethics commission finds a violation occurred, the ethics commission may impose 

25 a penalty specified by law for the violation .  

26 54-66-09. Appeals . 

27 An accused individual or complainant may appeal a finding of the ethics commission to the 

28 district court of Burleigh GouAtythe county where the accused individual resides. 

29 54-66-1 0.  Confidential i nformation - Penalty. 

30 .1. The fol lowing information is a confidential record as defined in section 44-04- 1 7 . 1  u ntil 

3 1  the ethics commission issues its findings regarding the relevant complaint. except the 
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information may be disclosed as required by law or as necessary to conduct an 

investigation arising from the complaint: 

g,. Information revealing the contents of a complaint: 

b .  Information that reasonably may be used to identify an accused individual or 

complainant: and 

c.  Information relating to or created as part of an investigation of a complaint. 

2 .  Information relating to or created as part of an informal resolution of a complaint is 

confidential except the information may be disclosed by the complainant and the 

accused individual. 
3 .  A public official who knowingly vio lates this section is guilty of a c lass C felony. 

1 1  54-66-1 1 .  Restriction on lobbying by public officials - Penalty. 

1 2  A knowing violation of subsection 2 of section 2 of article XIV of the Constitution of North 

1 3  Dakota is a class A misdemeanor. The ethics commission shal l  impose a fine of up to teRone 

1 4  thousand dol lars upon any person that knowingly violates the subsection .  

1 5  54-66-1 2. Lobbyist delivery of campaign contributions prohibited - Penalty. 

1 6  A knowing violation of subsection 3 of section 2 of article XIV of the Constitution of North 

1 7  Dakota is a class A misdemeanor. The ethics commission shal l  impose a fine of up to tefl::: 

1 8  thousaAdfive hundred do l lars upon any person that knowingly vio lates the subsection .  The 

1 9  ethics commission may impose a fine of up to fiftyone thousand dollars for eaeh violatioA of the 

20 subseetioA upon any person that violatesfor a second or subsequent knowing violation of the 

2 1  subsection A'lore thaA oAee withiA a twcl\·e A'lOAth period. 

22 54-66-1 3.  Attorney general to provide legal services. 

23 The attorney general shal l serve as legal counsel for the ethics commission, un less the 

24 ethics commission objects to the representation by the attorney general in a specific matter. 

25 When a conflict of  interest prevents the attorney general from providing legal services to the 

26 ethics commission, the attorney general may appoint a special assistant attorney general to 

27 serve as legal counsel for the commission. 

28 SECTION 22. LEGISLATIVE MANAGEMENT STUDY. DuriAg the 2019 2020 iAteriA'l, the 

29 legislati•;e A'laAageffieAt shall eoAsider studyiAg subseetioA 2 of seetioA 1 of article XIV, aAd 

30 subseetioAs 1 aAd 6 of seetioA 2 of article XIV of the GoAstitutioA of North Dakota, aAd the 

3 1  respoAsibilities of the legislative asseA'lbly uAder those pro'f·isioAs. The legislative A'laAageA'leAt 
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1 shall Feport its findings and Feeommendations, togethCF with any legislation neeessaFy to 

2 implement the FCeommendations, to the si:><ty se•,enth legislati>,e assembly. 

3 54-66-1 4. Disclosure of ultimate and true source of funds. 

4 A person who expends an amount greater than two hundred dol lars, adjusted for inflation, 
5 to lobby or infl uence state government, other than to influence a statewide election or election 

6 for the legislative assembly, shall report the ultimate and true source of funds for the 

7 expend iture to the secretary of state. 

8 54-66-1 5. Lobbyist gifts - Penalty. 
9 A lobbyist may not give, offer, solicit. in itiate, or facilitate a gift to a public official knowingly, 

1 0  and a publ ic official may not accept a gift from a lobbyist knowingly. For the first vio lation, the 

1 1  secretary of state shall impose a fine of five hundred dollars upon any person who violates this 

1 2  section .  For a second and subsequent vio lation of this section, the person is gui lty of an 

1 3  i nfraction . 

1 4  54-66-1 6. Lobbyist regui rements. 

1 5 A person who meets the defin it ion of a lobbyist under this chapter and article XIV of the 

1 6  Constitution of North Dakota is not requ i red to comply with the requi rements of chapter 54-05. 1 , 

1 7  un less the person also meets the defin it ion of a lobbyist under section 54-05. 1 -02, 

1 8  SECTION 21 . APPROPRIATION.  The funds provided in this section , or so much of the 

1 9  funds as may be necessary, are appropriated out of any moneys in the genera l  fund in the state 

20 treasury, not otherwise appropriated , to the North Dakota ethics commission for the purpose of 

2 1  defraying the expenses of the commiss ion ,  for the bienn ium beg inn ing Ju ly 1 ,  20 1 9 , and end ing 

22 June 30 ,  2021 , as fo l lows: 

23 Appropriation 

24 SalaFies and e>Epenses 

25 Salaries and expenses 

26 Operati ng expenses 

27 Total genernl fund 

28 Total general fund 

29 Ful l-time equivalent positions 
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Title. 

Prepared by the Leg is lative Counci l  staff for 
Senator Mathern 

February 1 1 ,  201 9 

PROPOSED AMEN DMENTS TO SENATE B I LL NO.  2 1 48 

Page 1 ,  l ine 3 ,  remove "to amend and" 

Page 1 ,  remove l i nes 4 throug h 7 

Page 1 ,  l i ne 8 ,  replace "ru lemaking procedures and requ i rements for the North Dakota eth ics 
commission" with "to provide a statement of leg is lative i ntent" 

Page 1 ,  l i ne 9 ,  remove "and" 

Page 1 ,  l ine 9 ,  after "appropriation" i nsert " ;  and to declare an emergency" 

Page 1 ,  remove l i nes 1 1  through 24 

Page 2 ,  remove l i nes 1 throug h  30 

Page 3 ,  remove l i nes 1 through 30 

Page 4, remove l i nes 1 through 30 

Page 5 ,  remove l i nes 1 through 29 

Page 6 ,  remove l i nes 1 through 31 

Page 7 ,  remove l i nes 1 throug h 31  

• Page 8 ,  remove l i nes 1 through 31 

Page 9 ,  remove l i nes 1 through 31  

Page 1 0 , remove l i nes 1 through 30 

Page 1 1 ,  remove l i nes 1 through 31 

Page 1 2 , remove l i nes 1 through  31 

Page 1 3 , remove l i nes 1 through 31 

Page 1 4 , remove l i nes 1 through 30 

Page 1 5 , remove l i nes 1 through 29 

Page 1 6 , remove l i nes 1 through 31 

Page 1 7 , remove l i nes 1 through 31 

Page 1 8 , remove l i nes 1 through 31 

Page 1 9 , remove l i nes 1 through 31 

Page 20,  removes l ines 1 through 1 1  

Page 20, l i ne 1 5 , after "1.:." insert "For purposes of th is chapter, un less the context otherwise 
requ i res:  

• �I I  
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Page 20, l ine 1 8 , replace "2-t with ".!;L" 

Page 20, l ine 20,  replace "�" with "c. " 

Page 20, l ine 23 ,  replace "4 . "  with "9:." 

Page 20, remove l ines 25 through 3 1  

Page 2 1 , remove l ines 1 through 1 2  

Page 2 1 , l ine 1 3 , replace "§.,," with "e . "  

Page 2 1 , after l ine 1 4 , i nsert:  

"2 . For purposes of article XIV of the Constitution of North Dakota, "lobbyist" : 

� Means a person who. d i rectly or ind i rectly: 

ill Attempts to secure the passage. amendment. or  defeat of any 
legislat ion by the legislative assembly: 

@ Attempts to secure the approval or  veto of any legislat ion by the 
governor: 

.Ql Attempts to influence decis ions regard ing legislat ive matters 
made by the legislative management or a legislative committee: 
or  

ffi Attempts to i nfluence decis ions regard i ng official matters made 
by a public  offic ial i n  the executive branch of state government. 

tL Does not mean : 

ill A private citizen appearing on  the citizen 's own behalf: or 

@ A public official or an employee. officer. board member. 
volunteer. or  agent of the state o r  its polit ical subd iv is ions acti ng 
i n  the ind iv idual's official capacity. " 

Page 23, l ine 1 7 , replace "until" with "unless" 

Page 23, line 1 8 , replace " issues its find ings regarding the relevant compla int" with "has 
determ ined the accused i nd iv idual violated article XIV of the Constitut ion of North 
Dakota, th is chapter. or another law or rule regard ing government eth ics" 

Page 23, l ine 25, after "Z:," insert "If a compla i nt is informally resolved u nder sect ion 54-66-06. 
the following i nformatio n  is a confident ial record as defined in sect ion 44-04- 1 7 . 1 .  
except the i nformat ion may be d isclosed as required by law: 

�" 

� Information  reveal i ng the contents of the compla int: 

tL Info rmation  that reasonably may be used to identify the accused 
ind iv idual or compla inant: 

Q,. Information relat i ng to or created as part of the process lead ing to the 
i nformal resolut ion; and 

£l_ Information  reveali ng the informal resolution . 
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Page 24 , after l i ne 1 1 ,  i nsert :  

"54-66-1 4. Personal use of contributions prohib ited - Penalty . 

The eth ics comm ission  sha l l  impose a fine of up to ten thousand do l lars upon 
any person that v io lates sect ion 1 6 . 1 -08. 1 -04 . 1 .  The eth ics comm iss ion may impose a 
fi ne of up to fifty thousand do l lars per v io lation  upon any person  who v io lates sect ion 
1 6 . 1 -08 . 1 -04 . 1 more than once in  a twe lve-month period .  F ines imposed under th is 
sect ion are i n  addit ion to any fines imposed under section 1 6 . 1 -08 . 1 -07 for a v io lation  
of  sect ion 1 6 . 1 -08. 1 -04 . 1 .  

SECTION 2. LEGISLATIVE I NTENT STATEMENT - CONSTITUTIONAL 
EFFECTIVE DATES - PENALTI ES. 

1 .  S ubsect ion 2 of section  1 of article XIV of the Constitutio n  of North Dakota 
requ i res the leg is lative assembly to implement and enforce the subsect ion 
by enacting laws by January 5 ,  2022 , which wi l l  requ i re d isc losure of funds 
spent for identified purposes and vest an entity with authority to admin ister 
the disclosure requ i rements . The subsection  does n ot take effect or  
impose d isclosure requ i rements o r  other ob l igations unt i l  the leg is lation is  
enacted . Penalt ies may not be imposed under subsect ion 2 of  section  1 of 
art icle XIV unti l the leg is lative assembly enacts laws to implement and 
enforce the subsection .  However, the req u i rements and pena lties under 
chapters 1 6 . 1 -08 . 1 and 54-05 . 1 rema in  i n  effect. 

2 .  Subsect ion 1 of sect ion 2 o f  article X IV  of the Constitutio n  o f  North Dakota 
declares the proh ib itio n  on certai n  g ifts under the subsect ion is not 
effective unti l January 5 ,  202 1 . The subsect ion requ i res the eth ics 
committee to adopt ru les provid ing additiona l  gu idance regard i ng the 
proh ibition  and requ i res the leg is lative assembly to provide penalt ies for 
v io lations of the proh ib it i on .  Penalt ies may not be imposed under 
subsect ion 1 of sect ion 2 of art ic le XIV unt i l  the leg is lat ive assembly enacts 
l aws establ ish ing the penalt ies for v io lat ions of the subsecti on .  

3 .  Subsect ion 5 o f  section  2 o f  article X IV of  the Constitution  o f  North Dakota 
declares the requ i rement for certain  executive branch offic ia ls, and 
employees to avoid the appearance of bias and be d isqua l ified from 
quasi-jud icial proceedings is  not effective unti l January 5 ,  2022. The 
subsect ion requ i res the eth ics commiss ion and leg is lative assembly to 
enforce the subsection  by adopting rules and enacti ng laws . Penalties may 
not be imposed under subsection  5 of section 2 of art ic le XIV unti l the 
leg is lative assem bly enacts laws estab l ish ing the penalt ies for vio lat ions of 
the subsection . "  

Page 24, l i ne  2 1 , rep lace "b ienn ium" with "period" 

Page 24,  l ine 2 1 , rep lace "Ju ly  1 ,  20 1 9 , "  with "with the effective date of th is Act" 

Page 24, after l i ne  27 ,  i nsert: 

"SECTION 5. EMERGENCY. Sect ion 2 through 4 of th is Act and N orth Dakota 
Century Code sect ions 54-66- 1 1 , 54-66-1 2 ,  and 54-66- 1 4 ,  as created by sect ion 1 of 
th is Act , are declared to be emergency measures . "  

Renumber accord i ng ly  

Page No .  3 1 9 . 0422. 02005 



• 

• 

• 

1 9 .0422 . 020 1 0 
Tit le. 
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Prepared by the Leg is lat ive Counc i l  staff for 
Senator Mathern 

February 1 1 ,  20 1 9  

PROPOSED AMENDMENTS TO SENATE B ILL NO.  2 1 48 

Page 1 ,  l ine 4 , after "sect ions" insert " 1 6 . 1 -08 . 1 -03 . 7 , "  

Page 1 ,  l i ne  7 ,  after "to" i nsert "reports of contri butions and" 

Page 1 ,  after l ine 1 0 , i nsert :  

"SECTION 1 .  AM ENDMENT. Section 1 6 . 1 -08 . 1 -03. 7 of the North Dakota Centu ry 
Code is amended and reenacted as fol lows: 

1 6. 1 -08. 1 -03.7 .  Pol itica l committees that organ ize and reg ister accord ing  to 
federa l  law that make independent expend itures or d isbursements to nonfedera l  
cand idates, pol it ical parties, and pol itical committees. 

A pol it ical committee that organ izes and reg isters accord ing to federal law and 
makes an  independent expend itu re or makes a d isbursement i n  excess of two hundred 
dol l ars to a nonfedera l  cand idate seeking publ ic office or to a pol it ical party or pol it ical 
committee in this state shall fi le a copy of that portion of the committee's federal report 
deta i l i ng the independent expend iture or the d isbursement made . The pol it ical 
committee sha l l  fi le a copy of the committee's federa l  report, and supplementary 
information as necessary under th is sect ion, with the secretary of state at the t ime of 
fi l ing the report with the appl icable federa l  agency. The report and supplementary 
information must inc lude:  

1 .  The name,  mai l i ng address, and treasurer of the pol it ical comm ittee ; 

2 .  The recip ient's name and mai l i ng address; aM 

3.  The date and amount of the i ndependent expenditure or d isbursement 
and 

4 .  The u l timate and  true source of funds l isted by contributor and  
subcontributor of  any amount over two hundred do l lars, adjusted for 
i nflat ion, col lected or used to make the independent expend itu re or 
d isbursement, i nclud ing: 

� The name and address of the contributor; 

Q.,. The total amount of the contri but ion; and 

_g_,_ The date the last contri but ion was received . "  

Page 1 4 , l i ne 1 ,  remove "or eth ics commission" 

Page 1 4 , l i ne 2 ,  remove "or eth ics comm ission" 

Renumber accord ing ly  
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Title . 

Prepared by the Legislative Council staff for 
Senator Unruh 

February 12, 2019 

PROPOSED AMEN DMENTS TO SENATE BI LL NO. 2148 

Page 1, line 1, after "enact" insert "a new subsection to section 16.1-08.1-01, a new section to 
chapter 16.1-08.1, a new section to chapter 28-32, and" 

Page 1, line 2, after "to" insert "disclosures of expenditures , "  

Page 1, line 4 ,  after "sections" insert "16.1-08.1-04.1 , "  

Page 1, line 6,  remove "28-32-14 , 28-32-15 , "  

Page 1, line 6,  remove "and 28-32-18.1, " 

Page 1, line 7, remove "subsections 2 and 4 of section" 

Page 1, line 7, after "to" insert "the prohibition on personal use of campaign contr ibutions and 
the" 

Page 1, l ine 8, remove "to provide for" 

Page 1, line 9, remove "a legislative management study ; "  

Page 1 ,  after line 10, insert: 

"SECTION 1 .  A new subsection to section 16.1-08.1-01 of the North Dakota 
Century Code is created and enacted as follows: 

"Ultimate and true source" means the person who knowingly contr ibuted 
over two hundred dollars. adjusted for inflation. to influence a statewide 
election or an election for the legislative assembly. 

SECTION 2. AM EN DMENT. Section 16.1-08.1-04 .1 of the North Dakota 
Century Code is amended and reenacted as follows: 

1 6 . 1 -08. 1 -04. 1 . Personal use of contri butions prohibited . 

i_ A candidate may not use any contr ibution rece ived by the candidate , the 
candidate's candidate committee ,  or a multicandidate political committee 
to: 

+.- a. Give a personal benefit to the candidate or another person; 

� b. Make a loan to another person; 

a:- c. Knowingly pay more than the fair market value for goods or services 
purchased for the campaign; or 

+. d. Pay a criminal fine or civil penalty . 

2. The secretary of state shall impose a fine of five thousand dollars or two 
times the value of the contr ibution used in violation of this section. 
whichever is higher. upon any person who violates this section . 

SECTION 3.  A new section to chapter 16.1-08.1 of the North Dakota Century 
Code is created and enacted as follows: 
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Ultimate and true source of funds - Requ ired identification .  

I n  any report under this chapter which requires the identification of a contr ibutor 
or subcontr ibutor, the ult imate and true source of funds must be identif ied . "  

Page 6, l i ne 20, after "chapter" insert " ,  as specified," 

Page 6, l ine 24 , remove "ethics commission or an" 

Page 6, l ine 24 , after the second comma i nsert "or the ethics commission" 

Page 7 ,  l ine 30, overstr ike the first comma and i nsert immediately thereafter "or "  

Page 7 ,  l ine 30, overstr ike the second comma and insert immediately thereafter ": or, for an 
admin istrative agency rule, until" 

Page 7 ,  l ine 31, overstr ike the comma 

Page 8, l ine 2, remove ", or the Constitution of North Dakota is amended to eliminate the 
author ity" 

Page 10, line 12, remove "or the ethics commission" 

Page 10, l ine 13, remove "or ethics commission " 

Page 10, l ine 14, after the per iod insert "The ethics commission shall develop a fiscal note for 
each ethics commission rule pr ior to adoption unless the ethics commission f inds the 
rule has no fiscal effect . "  

Page 12, l ine 29, after "rule" insert " ,  i f  applicable," 

Page 14, remove l ines 16 through 30 

Page 15 , remove li nes 1 through 27 

Page 16, l ine 13, after "rule" insert "other than an ethics commission rule" 

Page 16, l ine 14, remove "or ethics commission " 

Page 16, l ine 19, remove "or ethics commission " 

Page 16, l ine 23, remove "or "  

Page 16, l i ne 24 ,  remove "ethics commission " 

Page 16, l ine 27, remove "or ethics commission" 

Page 16, l ine 30, remove "or ethics commission" 

Page 17, l ine 1, remove "or ethics commission " 

Page 17, l ine 2, remove "or ethics commission " 

Page 17, l ine 4 ,  remove "or ethics commission " 

Page 17, l ine 6 ,  remove "or ethics commission " 

Page 17 , l ine 10, remove the overstr ike over "of agenGy anEt Gommittee" 

Page 17, l ine 12, after the first "rule" insert "other than an ethics commission rule" 

Page 17, l ine 17 , remove the overstr ike over "statutory" 
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Page 17, l ine 17, remove "under statute or the constitut ion" 

Page 17 , l ine 19, remove the overstrike over "A" 

• Page 17 , line 19, remove " For rules proposed by an agency, a" 

• 

• 

Page 17 , l ine 22, remove " For rules proposed by the ethics commission, a failu re to 
substantially meet the" 

Page 17, remove line 23 

Page 17, l ine 24, remove "e . "  

Page 17, l ine 25, remove the overstrike over "e-:" 

Page 17 , line 25 , remove "L." 

Page 17 , line 26, remove the overstrike over "h" 

Page 17, l ine 26, remove "�" 

Page 17, l ine 28, overstrike "a" and insert immediately thereafter "an administrative agency" 

Page 17, line 30, remove "or ethics commission" 

Page 18, l ine 3, remove "or ethics" 

Page 18, l ine 4, remove "commission" 

Page 18, l ine 5, remove "or ethics" 

Page 18, l ine 6, remove "commission" 

Page 18, line 14, remove "or ethics commission" 

Page 18, line 15 , remove "or ethics commiss ion" 

Page 18, line 18, remove "or ethics commission" 

Page 18, line 20, remove "or ethics commission" 

Page 18, l ine 21, remove "or ethics commission" 

Page 18, l ine 24, remove "or the ethics commission" 

Page 18, line 25, remove "or" 

Page 18, line 26, remove "ethics commission" 

Page 18, line 31, remove ", ethics commission" 

Page 19, remove lines 4 through 31 

Page 20, replace lines 1 through 11 with: 

"SECTION 1 9. A new section to chapter 28-32 of the North Dakota Centu ry Code 
is created and enacted as follows : 
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Final report to admin istrative ru les committee. 

For each ru le the ethics commission adopts, the ethics commission shal l  provide 
to the admin istrative ru les committee a copy of the ru le and a f inal  report summariz ing 
the ru le and the procedures fol lowed to adopt the ru le .  

SECTION 20. AM ENDMENT. Section 28-32-1 9 of the North Dakota Century 
Code is amended and reenacted as fol lows: 

28-32-1 9 .  Publ icat ion of admin istrative code and code supplement. 

1 .  The leg is lative counci l  shal l  compi le ,  i ndex, and pub l ish a l l  ru les f i led QY 
admin istrative agencies pursuant to th is chapter i n  a pub l icat ion which 
must be known as the North Dakota Adm in istrative Code, i n  this chapter 
referred to as the code .  The code also must conta in  all object ions f i led with 
the leg is lative counci l  by the admin istrative rules committee pursuant to 
sect ion 28-32-1 7 .  The leg islative counci l  shal l  revise a l l  or part of the code 
as often as the legis lative counci l  determ ines necessary. 

2 .  The leg is lative counci l  may prescribe a format ,  sty le ,  and  arrangement for 
rules which are to be publ ished in  the code and may refuse to accept the 
f i l i ng of any ru le that is not i n  substantial compl iance therewithwith the 
legislative counc i l  requ i rements. In arrang ing  rules for pub l ication , the 
leg is lative counc i l  may make Sl:l6fi- correct ions i n  spe l l i ng ,  g rammatical 
construct ion , format, and punctuation of the rules as determ ined proper. 
The leg is lative counci l  shal l  keep and mainta in a permanent code of a l l  
ru les f i led , i nc lud ing  superseded and repealed rules, WA-iefiand the 

• 

admin istrative agency rules must be open to publ ic i nspect ion du ring office 

• hours .  

3 .  The leg is lative counci l  sha l l  compi le and publ ish the North Dakota 
Admin istrative Code supplement accord ing  to the schedu le of effective 
dates of ru les in sect ion 28-32- 1 5 . 

a .  The code supplement must conta in a l l  ru les that have been f i led with 
the legis lative counci l  or which have become effective si nce the 
compi lation and pub l ication of the p reced ing  issue of the code 
supplement .  

b .  The code supplement must contain a l l  object ions f i led with the 
leg is lative counci l  by the admin istrative ru les committee pursuant to 
section 28-32-1 7 .  

4 .  The leg is lative counci l ,  w i th the consent of the adopti ng admin ist rative 
agency, may omit from the code or code supplement any ru le the 
pub l icat ion of which would be unduly cumbersome, expensive, or 
otherwise inexpedient ,  if the rule in p rinted or dup l icated form is made 
avai lable on appl icat ion to the agency, and if the code or code supplement 
conta ins a notice stat ing the general subject matter of the omitted ru le and 
stating how a copy may be obta ined.  

5 .  The code must be arranged , i ndexed,  and pr i nted or  dup l icated i n  a 
manner to permit separate publ icat ion of port ions thereofof the code 
re lat ing to ind iv idual agencies . An agency may pr int  as many cop ies of 
such separate port ions of the code as it may requ i re .  I f  the legis lat ive 
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council does not publ ish the code supplement due to technolog ical 
problems or lack of funds,  the agency whose rules would have been 
published in the code supplement shall p rovide a copy of the rules to any 
person upon request. The agency may charge a fee for a copy of the rules 
as allowed under section 44-04- 1 8 . 

The eth ics commission shall consult with the legislative council regard ing 
the publication of the rules of the eth ics commission i n  conjunction with the 
North Dakota Centu ry Code . "  

Page 20 ,  after l i ne  1 4 , i nsert :  

" For pu rposes of this chapter, u nless the context otherwise requ i res : "  

Page 2 0 ,  l ine 2 6 ,  after the underscored period insert :  '"'G ift" does not mean :  

a .  Pu rely informat ional material: 

!L A campaign contribut ion: 

c .  Any item, serv ice, or th i ng of value given under cond it ions that do not 
ra ise ethical concerns i n  order to advance opportun it ies for state 
residents to meet with public off ic ials in educat ional and social 
setti ngs i n  the state, as defi ned i n  rules adopted by the eth ics 
commission . "  

Page 2 1 , after l ine 1 4 , insert: 

"� "Ultimate and true sou rce" means the person that knowingly contr ibuted 
over two hundred dollars, adjusted for i nflat ion, to lobby or i nfluence state 
government action . "  

Page 22,  remove l ines 1 0  through 3 1  

Page 23, replace l i nes 1 through 2 5  with : 

"54-66-05. Eth ics commission rules. 

The eth ics commission shall adopt rules : 

L To identify any item, service, or th i ng of value given u nder condit ions that 
do not raise eth ical concerns i n  order to advance opportun it ies for North 
Dakota residents to meet with public off ic ials in educat ional and social 
settings inside the state, for pu rposes of subsection 1 of sect ion 2 of 
article XIV of the Constitut ion of North Dakota: 

2 .  To enforce the requ i rements for a d i rector, officer, commissioner, head, o r  
other executive of an  agency to avoid the appearance of b ias and 
self-d isqualify i n  quasi-jud ic ial proceed ings i n  wh ich monetary or in-k ind 
support related to the ind iv idual's election for any office or in  wh ich the 
ind iv idual's f inancial i nterest, not shared by the general public, creates an 
appearance of b ias to a reasonable person, for  pu rposes of subsect ion 5 
of section 2 of art icle XIV of the Constitut ion of North Dakota: 

3 .  To def ine "f inancial in terest not shared by the general public"  under 
subsection 2: 
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4 .  Regard ing the conf idential whistleblower hotl ine maintained by the eth ics 

commission: 

5 .  Related to  transparency, corruption, elections, and  lobbying, applicable to 
any lobbyist, public off icial, or cand idate for public off ice: and 

� Govern ing complaints to the ethics commission, informal resolutions of the 
complaints, i nvestigations of the complaints, referrals of the complaints to 
other governmental agencies, investigat ive f ind ings, imposit ions of 
penalt ies establ ished by the legislative assembly, and appeals . 

54-66-06. Ethics commission duty and authority. 

i_ The ethics commission shall maintain a confidential whistleblower hotl ine 
through which any person acting in  good faith may submit relevant 
information .  

2..:. The eth ics commiss ion may investigate any alleged violat ion of an eth ics 
commission rule, article XIV of the Constitution of North Dakota, or related 
statutes . 

3 .  If the ethics commission f inds a violation of an eth ics commission rule, 
article XIV of the Constitut ion of North Dakota, or a related statute 
occu rred, the eth ics commission may impose a penalty authorized by law 
for the violation . "  

Page 23, l ine 26 ,  replace "54-66-1 1 "  with "54-66-07" 

Page 23, l ine 27,  after "8." insert " knowing" 

Page 23, l ine 28 ,  replace "ten"  with "one" 

Page 23, l ine 29 ,  after "that" insert " knowingly" 

Page 24, l ine 1 ,  replace "54-66-1 2" with "54-66-08" 

Page 24, l ine 2, after "8." insert "knowing" 

Page 24, l ine 3 ,  replace "ten thousand" with "five hundred" 

Page 24, l ine 4 ,  after "that" insert "knowingly" 

Page 24, l ine 5 ,  replace "f ifty" with "one" 

Page 24, l ine 5 ,  remove "for each violat ion of the subsection" 

Page 24, l ine 5 ,  replace "that violates" with " for a second or subsequent knowing violation of" 

Page 24, l ine 6, remove "more than once with in  a twelve-month period" 

Page 24, l ine 7 ,  replace "54-66-1 3" with "54-66-09" 

Page 24, l ine 8, after "commission"  insert " ,  unless the ethics commission objects to the 
representation by the attorney general" 

Page 24, replace l ines 1 2  through 1 7  with : 

Page No.  6 1 9 .0422 .02008 

• 

• 

• 



• 

• 

• 

"54-66-1 0.  Disclosure of u lt imate and true source of funds. 

A person who expends an amount greater than two hundred dollars, adjusted for 
inflat ion, to lobby or influence state government, other than to influence a statewide 
elect ion or  elect ion for the legislat ive assembly, shall report the ultimate and true source 
of funds for the expenditu re to the secretary of state. 

54-66-1 1 .  Lobbyist gifts - Penalty. 

A lobbyist may not give, offer, sol ic it, i n it iate, or facil itate a gift to a public offic ial 
knowingly, and a public off icial may not accept a gift f rom a lobbyist knowingly. For the 
fi rst v iolat ion, the secretary of state shall impose a f ine of f ive hundred dollars upon any 
person who violates this sect ion . For a second and subsequent v iolat ion of th is section,  
the person is gu ilty of an infract ion . "  

Page 24, replace l ines 2 4  th rough 26 with :  

Salaries and wages 
Operat ing expenses 
Total general fund 

Renumber accord ingly 
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Prepared by the Leg is lative Counc i l  staff for 
Senator Mathern 

February 1 5 , 20 1 9  

PROPOSE D  AM ENDMENTS TO ENGROSSED SENATE B I LL NO.  2 1 48 

Page 1 ,  l i ne  5 ,  after "sect ions" i nsert " 1 6.1 -08. 1 -03 . 7 , "  

Page  1 ,  l i ne  9 ,  after "contri butions" i nsert " ,  report ing requ i rements for certa i n  pol i t ical 
com mittees , "  

Page 1 ,  after l i ne  1 6 , i nsert: 

"SECTION 2.  AM ENDMENT. Sect ion 1 6 . 1 -08 . 1 -03. 7 of the North Dakota 
Century Code is amended and reenacted as fol lows : 

1 6. 1 -08 . 1 -03. 7. Pol itical committees that organ ize and reg ister according to 
federal  law that make i ndependent expenditu res or d isbursements to nonfederal 
candidates, pol itical parties, and pol itical committees. 

A pol it ical comm ittee that organ izes and reg isters accord ing to federa l  law and 
makes an independent expenditure or makes a d isbursement i n  excess of twe 
hundredone thousand do l lars to a nonfedera l  cand idate seek ing publ ic office or to a 
pol i t ical  party or pol it ical committee i n  th is state sha l l  fi le a copy of that portion of the 
com mittee's federa l  report detai l i ng the i ndependent expend iture or  the d isbursement 
made. The po l it ical committee shal l  fi le  a copy of the com m ittee's federal report, and 
supplementary i nformation as necessary under this sect ion, with the secretary of state 
at the tim e  of fi l i ng the report with the app l icable federa l  agency. The report or 
supplementary i nformation must inc lude :  

1 .  The name, mai l ing address, and treasurer of the po l it ical com mittee; 

2 .  The recip ient's name a n d  mai l i ng address; aoo 
3 . The date and amount of the i ndependent expend iture or  d isbursement 

and 

4. The u l t imate and true source of funds l isted by contributor and  
subcontributor of any amount over two hundred do l lars, adjusted for 
i nflation, co l lected or used to make the i ndependent expend i ture or 
d isbursement. includ ing: 

� The name and address of the contributor: 

.!2,. The total amount of the contribut ion: and 

c. The date the last contri but ion was received . " 

Page 1 4 , l i ne  29 ,  remove "or ethics comm iss ion" 

Page 1 4 , l ine 30,  remove "or ethics comm iss ion" 

Page 22 ,  replace l i nes 1 1  through 1 3  with :  

"Eth ics com m iss ion 
Total general fund  
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ETH I CS CO M M I SS I O N  B U DG ET 

2 yea r budget 

STAFF*** 

Sa l a ry ( b a sed o n  N D  0 M B  Sa l a ry rates) 
Atto rney w/ 4+ yrs expe rience 

Ad m i n  Asst . I l l  w/3+ yrs experience 
Crim i n a l  I n vest igator I 

Benefits @ 35% 

Expenses 

Sta rt up costs ( co m puters, fu rn i ture, supp l ies, etc) 
O perat i ng @ 40,000 each  pos i t i on*  
Hot l i ne  @ $ 28 .00 (0M B  fisca l note . )  
Comm iss ione r  trave l a n d  perd iem - $ 10,000 ea  
Office space  @ $ 1 .40 per  sq ft fo r 3 10x12 offices* *  

$ 171 ,780.00 
$ 86, 160.00 

$ 103,960.00 

$ 123 ,200.00 

$ 485, 100.00 

$ 30,000.00 

$ 120,000.00 
$ 672 .00 

$ 50,000.00 
$ 12,096 .00 

$ 2 12,768 .00 

Tota l 

$ 485, 100 .00 

$ 2 12 ,768 .00 

$ 697,868 .00 

* O perat i ng i n c l udes  average fo r 3 pos it ions  for trave l ,  perd iem,  p rofess i ona l  deve lopment, i nternet, ut i l it ies, 
Assume operat i ng  w i l l  be more for some pos it ions  and less for others but w i l l  ave rage out to be 
a bout  $40,000 each .  This i s  the n u m ber  that  we used at  N DSU fo r ea . new pos it ion .  

* *  These wou l d  b e  sma l l  offices with n o  a l lowance g iven for sto rage or  recept ion a rea . Shou ld  proba b ly b e  m 

* * *Staff sa l a r ies a re based o n  N D  0 M B  sa la ries fo r s im i l a r  pos it ions  a nd  respons i b i l i t ies .  (see attached) 
htt ps ://www. nd .gov/ om b/ state-emp loyee/ employment-a nd-com pe nsat io n/jo b-c l a ss-descr i  pt io n s  ?fie Id_ cate 



Appropriat ions Committee Pl 
Artic le XIV - Constitutional Respons ib i l ities of Eth ics Commission 
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1 .  Sect ion 3 ,  Subsection 2. Adopt rules rega rd ing:  1) transparency, 2) corruption, 3 )  

e lections, and  4 )  lobbying. Investigate a l leged violations of  such rules, this Article XIV 

and  re l ated state laws. Mainta in  a confidentia l  hot l ine to report violators. See 

under l ined authority from Article XIV: 

"The  eth i cs com m i ss ion  may adopt eth ics r u l es re lated to tra n sparency, corruption,  e l ections, and 

l o bbyi ng to wh ich  any l obbyist. pu b l i c  offic ial. o r  cand i date for pub l i c  offi ce s h a l l  b e  su bject. and  may 

i nvest igate a l l eged v io lat ions of such ru les, th i s  Art i c le  X IV, and  re lated state l aws .  The  eth ics comm iss ion 

s h a l l  m a i nta i n  a confident ia l  wh i st l eb lower hotl i n e  through wh i ch a ny person act ing i n  good fa ith may 

s ubm i t  re l evan t  i nformation .  

The Leg i s l at ive Assemb ly sha l l  p rovide adequate fu nds  fo r the  proper  ca rryi ng  out  of the fu nct ion s  and 

d ut ies  of t he  eth ics com miss ion . "  

2 .  Sect ion 2 ,  Subsection 1 .  Adopt ru les regard ing gifts . See under l ined authority from 

Artic le X IV:  

"A l obby i st may n ot knowing ly g ive, offer, so l i c it, i n i t iate, o r  fac i l i tate a g ift to  a pub l i c  offic ia l .  A pub l i c  

offi c i a l  may  n ot knowing ly accept a gift from a l obbyist .  These  proh i b it i ons  d o  n ot a p p ly if the lobbyist i s  

a n  i m med i ate fam i l y  member of the p ub l i c offi ci a l .  

"G i ft, " a s  u s e d  i n  t h i s  Su bsection ,  means  any  item, se rvi ce, or  t h i n g  o f  va l u e  n ot g iven i n  exchange for fa i r  

ma rket cons iderat ion,  i n c l ud i ng  gifts o f  travel o r  recreatio n .  

H owever, "g ift" d o e s  not m e a n  any  pure ly i n format iona l  materi a l  o r  cam pa ign  contr i but ion ,  o r, i n  order  to 

adva n ce opportu n it ies for No rth Da kota res idents to meet with pu b l i c  offi c i a l s  in educat iona l  a nd  socia l  

sett i ngs i n s i de  the  state, any item, se rvice, o r  th i ng of  va l u e  given u nde r  con d it i ons  that  do  n ot ra ise 

eth i ca l  concern s, as  determ ined by rules adopted by the eth i cs com mis s i on .  Such ru l e s  mu st be  adopted 

with i n  two yea rs after the effective date of th i s  Art i c le .  So as to a l low for the a dopti on  of these ru l es, 

these proh i b it ions  s ha l l  ta ke effect two yea rs afte r the  effective date of th i s  Artic l e .  App rop riate civi l and  

c ri m i n a l  s anct ions  for v io l a t ions  of th i s  Subsection  sha l l  be  set  by the Leg i s l a t ive Assemb ly ." 

3. Sect ion 2, Subsection 5 .  Adopt rules regarding bias. See under l ined authority from 

Artic le X IV:  

"D i rectors, officers, comm iss ioners, heads, or  o ther  execut ives of agenc ies  s h a l l  avo id  the  appearance of 

b i a s, a nd  s h a l l  d i squa l ify themse lves in a ny quas i -jud i c i a l  proceed i ng in wh ich  m oneta ry or i n -k ind support 

re lated to that  person 's  e l ection  to a ny office, or a fi nanc i a l  i nterest not  s ha red by the  genera l  pub l i c  as 

d efi ned by the eth i cs comm i ss ion, creates a n  appearance of b ias to a reasonab l e  person .  

T h e  Leg i s l at ive Assem bly a n d  t h e  ethics comm i ss ion  sha l l enfo rce th i s  prov i s ion by appropriate leg is lat ion 

and ru l es, respect ive ly .  So as to a l l ow for the adopt ion of such leg i s l a t ion o r  ru l es, th is Subsect ion sha l l  

t ake  effect th ree yea rs after the effect ive date  th i s  Art i c le . "  



Appropriat ions Committee, February 2019, Tim Mathern */ 

Source: N D  0M B https ://www. nd .gov/om b/state-employee/employment-a nd ­
compensat i on/job-c la ss-
descr ipt ions?fie l d  category t i d=Al l&fi e ld  code va l ue=&t it l e= i nvest igator&fi e l d  grade  se l ect i 
on  category t i d=A I I  

Admin istrative Assistant I l l  

Th i s  work i s  con s i de red  t h e  h ighest l eve l of a dm i n i st rat ive office support .  The refore, i n d ividua l s  
i n  pos it ions  ass igned t h i s  c l a ss ificat ion most often report to sen io r- l eve l  man agement .  Work 
i nvo lves s ign ifi cant  respons i b i l ity for management a n d  coord i n at ion  of a dm i n istrat ive office 
support a n d/or bu s i ness fu nct ions, such as  pu rchas ing, p ri n t i ng, a n d  fu nd amenta l  account ing­
re l ated fu nct ions .  Therefore, work at th i s  l eve l i s  of a h igh ly com p lex a n d  sens i t ive n atu re, often 
req u i ri n g  extens ive contact with customers a nd  the genera l  p ub l i c, a n d  req u i res a h igh degree 
of knowledge, s k i l l s, a n d  ab i l i t ies  and/or spec i a l i zat ion in specif ic su bject m atter .  Work act iv it ies 
i nvo lve d ec i s ion -ma ki ng  wit h i n  parameters of app roved po l i c i es  a n d  p roced u res .  

Eth ics Commission D i rector/ Attorney I l l  

Work at th i s  l eve l i n vo lves p rovid i ng  l ega l services t hat i n c l ude  a b road scope  and a var iety of 
cases for a n  ent i re agency a nd/or supervi s ion of othe r  attorneys .  Serve as l ega l a dv isor to an  
agency. D i rect t he  work act iv it ies o f  su bord i n ate l ega l staff to fac i l itate the  atta i n ment o f  work 
goa l s  a n d  en su re t he  cons i stent app l i cation  of a dm i n i st rat ive po l i c i es, p rocedu res, standa rds, 
a n d  lega l req u i re m ents .  P resent i n format ion or  test imony at pub l i c  meet ings or  
j u d i c i a l/ legi s l at ive hea r ings to p rovide  and  exp l a i n  l ega l and po l i cy i n format ion .  May serve as  
hea r i ng  officer  i n  i ssu es i nvolv i ng lega l d i sputes between the  agency and pe rsons  or  part ies 
who a re appea l i n g  a dm i n i st rat ive dec is ions and/or  ru l i ngs of the agency. 

Crimina l  I nvestigator I 

Work i nvo lves p l a n n i ng, d eve lop ing, coord i n at i ng, a n d  cond uct i ng  i nvestigat ions  of cases 
i nvo lvi ng  pub l i c  offi c i a l  m i scondu ct/comp l a i nts .  

Note: these a re abbreviated descriptions and not the fu l l  duties or requ i red qua l ifications of 
the posit ions s ince these a re new. 
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P repared by the Leg is lative Counci l  staff for 
Senator Mather,_d:::-----

arch 1 2 , 20 1  

P RO POSE D  AME N D MENTS TO REENGROSSED @"ENATE B ILL NO.  2 148) 

Page 1 ,  l i ne  5 ,  after "sect ions" insert "1 6. 1 -08. 1 -03. 7 , "  

Page 1 ,  l i n e  9 ,  after "contr ibut ions" insert " ,  report ing requ i rements for certa in  pol it ical 
com m ittees , "  

Page  1 ,  after l i ne  1 6 , i nsert:  

"SECTION 2 . AM ENDMENT. Sect ion 1 6. 1 -08. 1 -03.7 of the North Dakota 
Century Code is amended and reenacted as fo l lows : 

1 6. 1 -08 . 1 -03 .  7 .  Pol itical committees that organ ize and reg ister accord ing  to 
federa l  law that make i ndependent  expend itu res or d isbursements to n onfederal 
cand idates,  po l it ical parties,  and pol it ical committees. 

A pol i t ical com mittee that organ izes and reg isters according to federal law and 
m akes an i ndependent expend itu re or makes a d isbursement i n  excess of two hundred 
do l lars to a n onfedera l  candidate seeking publ ic  office or to a pol itical party or pol it ical 
com mittee in th is  state sha l l  fi le a copy of that portion of the committee's federal report 
deta i l i ng  the i ndependent expenditure or the d isbursement made. The pol it ical 
com mittee sha l l  fi le  a copy of the committee's federal report, and supplementary 
i nformation  as necessary under th is section, with the secretary of state at the t ime of 
fi l i ng  the report with the appl icable federal agency. The report or supplementary 
i nformat ion must i nclude :  

1 .  The name ,  ma i l ing address, and treasurer of the pol it ical comm ittee; 

2. The recip ient's name and ma i l i ng address; af\e 

3. The date and amount of the independent expenditure or d isbursement 
and  

4. The u lt imate and true source of funds l isted by contributor and 
subcontributor of any amount over two hundred dol lars, adjusted for 
i nflat ion, co l lected or used to make the i ndependent expend iture or 
d i sbursement, includ ing: 

g,. The name and address of the contributor: 

!2,. The total amount of the contribution: and 

c. The date the last contribut ion was received." 

Renumber accord ing ly  
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SB 2 148 Second Engrossment 
H ouse  Com m ittee on Eth ics 

Cha i rman  Kasper  a nd Comm ittee Membe rs, 

(§arch 12, 2?1b 

My n ame  i s  G rego ry Stites .  I am  a No rth  Da kota attorney a nd  l ive i n  D istr ict 47 . I 
a m  he re on  beha lf of No rth Da kota ns fo r Pub l i c  I ntegr ity ( N D P I )  i n  s upport of SB 
2 148. 

I h ave p ra ct i ced l aw for over 40 yea rs . I have worked in reg ion a l  a n d  nat iona l  law 
fi rms, a s  gene ra l  counse l  of the N D  I ns u ra n ce Department a nd  a s  an a ss ista nt 
attorney gene ra l .  I have a lso worked as  sen io r  cou nse l  fo r the N at iona l  
Assoc i a t ion  o f  I ns u rance Commiss ioners ( NAie )  rep resent ing a l l  50 state 
com m iss i one rs .  For the l ast a l most 20 yea rs of my ca reer, I worked as sen io r  
cou nse l  and  ch i ef comp l i a n ce offi cer  fo r a l a rge US-based i nternat iona l softwa re 
com pa ny .  

D u r i ng  my yea rs with the NA IC, I fi l ed  n u merous "fr iend of the cou rt" br iefs i n  
state cou rts, U S  cou rts of  a ppea l s  a nd  the U n ited States Supreme  Cou rt .  These 
br i efs often a rgued issues of const itut iona l  l aw .  I was once honored to have the 
U n ited States S up reme Cou rt refer to my b r ief as  the bas i s  of its ho l d i ng  in a case .  

I was  not pa rt of those i nd ivi d u a l s who sought to enact Art i c le  X IV .  Rathe r, I was 
reta i ned  ea r ly th is  yea r  by N DP I  to a na lyze Art i c le  X IV and dete rm i ne  what specifi c  
l aws a re necessa ry to imp lement it . 

Art i c l e  X IV was  d es igned to be im p lemented ove r a 3 yea r  per iod . Ce rta in  
p rov i s ions  became effect ive 60 days after i t s  passage . Ce rta i n  p rovi s ions  become 
effect ive i n  2 yea rs .  And certa i n  provis ions no l ater than  i n  3 yea rs .  Th is was done 
i n  o rde r  to give the  Leg is l ative Assemb ly 2 sess ions  to  com p lete its work  i n  a 
de l i be rate a n d  measu red way. 

To a i d  in you r  d e l i be rat ions, I have prepa red a docu ment t it led "Legis l a t ive 
Assemb ly Requ i red  I mplementat ion of Art i c le  X IV to the No rth Da kota 
Const i tut io n . "  Th i s  document sets out the  a ctua l  l a nguage o f  Art i c le  X IV  - sect ion 
by sect ion  - fo l l owed by my ana lys is  of the  req u i red act ions  - if a ny - to be ta ken 
by the  Leg i s l a t ive Assemb ly a nd i n  what t ime  fra mes . 

1 



On pages 1 a nd 2 of th i s  h andout i s  a Su mma ry of those req u i red  a ct ions  to be  

ta ken by  the Leg is l at ive Assemb ly .  Of  the 14 su bsect ions i n  Art i c l e  X IV, 7 d o  not 

eve r req u i re Leg is l at ive Assemb ly i nvolvement .  

Pages 3 th rough 7 a re a Ta b le  that  sets out  the a ctua l  l a ngu age of Art i c l e  X IV 

su bsect ion  by su bsect ion . N ext to each su bsect ion a ppea rs a co l u m n  of  re l eva nt 

comments a nd the Legi s l a t ive Assemb ly  a ct ions req u i red to i m p l ement Art i c l e  

X IV .  I t rust that  th i s  Su m m a ry a nd  Ta b l e  w i l l  a i d  you  i n  you r  d e l i b e ra t ions  of SB 

2 148 Second  E ngrossment .  

The next docu ment I have prepa red fo r you  is a Summary of  SB  2 148 Second  

Engrossment .  I h ave chosen to h igh l ight the 10 most s ign ifi ca nt p rovis i ons  of 

Art i c l e  X IV fo l lowed by comments on how SB 2 148 add resses those req u i rements . 

Cha i rm a n  H ogue a n d  the mem bers of the Senate Speci a l  Com m ittee on  Eth i cs 

were ra zor-focused on  prope r ly i m p l ement ing Art i c le  X IV i n  ways cons i stent with 

the Const i tut io n .  

I n  s umma ry, i n  keep i ng with t h e  mandate given t o  t he  Leg is l at ive Assem b ly by  t he  

peop le, SB 2 148 Second  Engrossment p r i nc ipa l ly imp l ements t he  req u i rements of 

Art i c l e  X IV i n  a manne r  so as to fa c i l itate, safegua rd,  or expa nd  the  su bsta n ce of 

Art i c l e  X IV; a nd ,  hopefu l ly, not i n  a ny manne r  that wou l d  h a mpe r, restr i ct, or  

impa i r  Art i c le  X IV i n  l ega l ways that wou l d  give r i se to const i tut io n a l  c h a l l e nges . 

I s upport SB  2 148 Second Engrossment as  passed by the Senate a n d  a s k  that  the 

House  Speci a l  Comm ittee on Eth i cs vote it out favora b l e .  

Tha n k  you for you r  t ime .  

2 
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Summary of SB 2148 Second Engrossment 

Art i c l e  XIV to t h e  ND Const itut ion  was passed by ND vote rs in N ovem ber  2018 and beca me effect ive on 
J a n u a ry 5, 2019 .  Art ic le  X IV was des igned to be im p lemented ove r  a staggered t h ree-year  per iod . Art ic le XIV 
requ i res the Leg i s l a t ive Assem bly to imp lement the a rt i c le  by passage of l aws i ntended to fac i l itate, safeguard,  
o r  expa nd ,  but  n ot to ham per, restr ict, o r  impa i r, t he  su bstance of the  a rt i c le .  In case of a confl ict between a 
p rovis i on  of Art ic le  X IV and  a ny other prov is ion conta i ned i n  the  Const itut ion ,  t he  prov is ions of Art ic le X IV 
contro l .  

What Art ic le X IV  provides for is shown below in  balded italics fol lowed by  comments on how SB 2148 
addresses those requ i rements : 

1 .  Requires prompt, electronically accessible, plainly comprehensible, public disclosure of the ultimate and 
true source of funds spent in any medium, in an amount greater than two hundred dollars, adjusted for 
inflation, to influence any, 1) statewide election, 2) election for the legislative assembly, 3) statewide 
ballot-issue election, or 4) to lobby or 5) otherwise influence state government action. Goes into effect 
no later than January 5, 2022. 

SB  2 148 req u i res d isc los u re of the u lt i mate a n d  t rue sou rce of fu nds  by any  person who knowi ngly 
contr ibutes over $200 to infl uence any of the 5 categor ies . 1 SB 2 148 requ i res the Secreta ry of State to 
co l l ect a n d  make t h is data pub l ic ly ava i l ab l e  in a t ime ly m a n ner .  

2. Stops lobbyists from giving gifts to state public officials and stops state public officials from accepting 
gifts from lobbyists. Prohibited "gifts " means anything of value including travel or recreation. The new 
Ethics Commission may enact rules to allow for limited exceptions. Goes into effect on January 5, 2021 . 

SB  2 148 p rov ides a c iv i l  pena lty of u p  to $500 for a fi rst offense .  Su bsequent v io lat ions a re a n  i nfract ion .  

3. Stops an elected state public official from being a lobbyist while in office and stops an elected state 
public official from becoming a lobbyist/or 2 years after leaving state government. 

SB  2 148 p rov ides  a c iv i l  pena lty of u p  to $1000 a n d  makes it a c l ass A m isdemeanor .  

4. Stops a lobbyist from delivering a campaign contribution made by another individual or entity. 

S B  2 148 p rov ides a c iv i l  pena lty of u p  to $500 for a fi rst offense a nd  u p  to $ 1000 for s u bsequent  v io lat ions 
and m a kes it a c lass  A m isdemeanor .  

5. Stops a statewide candidate, candidate for the legislative assembly, or state public official from using 
campaign contributions for personal use or enrichment. 

SB  2 148 prov ides a c iv i l pena lty of up  to $5000 or  2 t imes the  va l ue  of the  contri but ion used i n  the  
v io l a t i on ,  wh i chever is g reater . Cu rrent l aw a l ready makes i t  a c l ass A m isdemea nor. 

6. Directs all officers, commissioners, directors, heads, or other executives of agencies to avoid the 
appearance of bias in their work and requires that they disqualify themselves in any quasi-judicial 
proceedings in which they have a financial interest as defined by the new Ethics Commission. Goes into 
effect on January 5, 2022. 

1 
A leg is l ative cha nge rema i n s  to be made to N DCC § 16 . 1-08. 1-03 . 7  regard ing certa i n  po l i t ica l  comm ittees that do not cu rrently report 

contr ibutions .  Art ic le  X IV requ i res these po l it ica l comm ittees to report the u lt imate and  true source of funds co l lected or u sed to make 

i ndependent expend i tures o r  d i sbursements. 
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With 3 yea rs before the  effect ive date, no  66th Leg is lat ive Assem b ly act ions a re necessa ry because over 
the n ext 2 yea rs, the Eth ics Comm iss ion is requ i red to adopt defi n it i ona l  ru l es on b ias .  Based u pon  those 
ru l es, the 67th Leg is lat ive Assem bly w i l l  be ab le  to prov ide for a ppropriate enforcement pena lt ies based 
u po n  t hose defi n it iona l  terms .  

7. Stops governments of foreign countries, foreign nationals not lawfully admitted for permanent residence 
in the US, and corporations organized under the laws of or having their principal place of business in a 
foreign country, from making contributions or expenditures in connection with any statewide election, 
election for the legislative assembly, or statewide ballot-issue election. 

No  66th Leg is l at ive Assembly act ion is requ i red .  Th is ba n on fore ign contr i but ions and  expend itu res was 
a l ready p ro h i b ited by statute and is now a l so pa rt of the ND Constitut i on .  

8. Establishes an  Ethics Commission - independent from either the legislative assembly or  the state 
executive - to support an open, ethical, and accountable state government. Requires the Legislative 
Assembly to provide adequate funds for the proper carrying out of the functions and duties of the Ethics 
Commission. 

SB 2 148 creates a new Chapter 54-66 to the  ND Centu ry Code for laws appropr iate to the Eth i cs 
Com m iss i o n .  The Chapter cod ifies comm iss ion members appo intments a nd  com pensat ion ,  prov ides for 
staffi ng  a n d  office space, perm its the attorney genera l  to prov ide lega l serv ices, a nd  provides for a n  
app ropr iat ion o f  $ 5 17, 155 .  

9. Provides legal authority to the Ethics Commission to adopt ethics rules related to 1) transparency, 2) 
corruption, 3} elections, and 4) lobbying -to which any lobbyist, state public official, or candidate for 

• 
state office must comply with. 

• 

SB 2 148 requ i res t he  Eth ics Comm iss ion to use spec if ic prov is ions of t he  Adm i n istrative Agency P ract i ces 
Act to adopt its eth ics ru les .  SB 2148 does not i n c l ude  those prov is ions of the  AAPC that wou ld be 
u n const itut i ona l  to a pply to the  Eth ics Comm iss io n .  

10. Provides legal authority for the Ethics Commission to investigate alleged violations of its ethics rules, any 
of the provisions of Article XIV, and any related state laws. 

SB 2 148 prov ides i n  a new Chapter 54-66, the  due  process and  confident ia l ity protect ions  for i nd iv id ua l s  
a ccused of  wrongdo i ng .  App l icab le defi n it ions a re prov ided . Reasona ble procedu res a re put i n  p lace fo r 
m a ki ng  com p l a i nts, i nvestigat ions,  i nfo rma l  reso lut ions, referra ls to law enforcement, prov is ions for 
i nvest igat ion  fi n d i ngs, pena lt ies and  appeals .  

Sect ion  1 of Art i c le  X IV has a u n ique  provis ion that g ives any res ident taxpayer the r ight to br ing s u it aga i nst 
the leg is latu re, execut ive bra nch or the eth i cs com m iss ion  if they be l ieve the laws or ru les enacted or a n  
imp l ementat ion ,  i nterpretat ion ,  or enforcement a ct ion  taken u nder  Sect ion  1 ,  fa i l s  t o  fu l ly v i nd i cate t h e  rights 
prov ided to t he  peop le  on transparency. SB 2148 is a good fi rst step in i m p lement ing Sect ion  1 of Art ic le X IV .  
F u rt he r  refi n ements, if necessary, ca n be enacted in the  next sess ion .  

I n  s u m m a ry, i n  keep i ng with t he  ma ndate given to the  Leg is l at ive Assem bly by  the  people, SB 2 148 im p lements 
the requ i rements of Art i c le  X IV i n  a manner so as to fac i l itate, safegua rd,  or expa nd  the su bstance of Art ic le  
X IV; a nd ,  hopefu l ly, not in  a way to ham per, rest r ict, or impa i r  Art ic le  X IV i n  lega l ways that  wou ld  g ive r i se to 
const i tut i ona l c ha l l e nges . 



(Y) t t 
� � � Legislative Assembly Required Implementation of Article XIV to the North Dakota Constitution 

��rtic le X IV to the  Nort h  Dakota Constitut ion was passed by the  peop le i n  November  2018 and became effect ive on  J anua ry 5, 2019.  Art ic le X IV was des igned to 
be imp lemented over a staggered th ree-year  per iod .  Art ic le XIV req u i res the Legis lat ive Assemb ly to imp lement the a rt ic le by passage of laws i ntended to ·, 
fac i l itate, safegua rd,  or expa nd,  but not to ham per, restr ict, or impa i r  the su bsta nce of the a rt ic le .  I n  case of a confl ict between a provis i on  of Art ic le X IV and  a ny 
other  provis ion  conta ined i n  the  Const itut ion ,  the provis ions of Art ic le X IV co ntro l .  

The  l a nguage i n  Art ic le X IV is co ns istent w i t h  other  provis ions  i n  the No rt h  Dakota Constitut io n .  For  exa mp le, Sect ion 24  o f  Art ic le I o f  the Const itut ion provides 
that "the provis ions of t h is const itut ion  a re mandatory and p roh i b itory u n less, by express words, they a re dec l a red to be otherwise ."  In recogn it ion  that Art ic le 
X IV was a const itut i ona l  amendment passed by an i n it iat ive of the peop le ,  Sect ion 1 of Art ic le I l l  states "wh i l e  the leg is lat ive power of t h is state s h a l l  be vested in 
a leg i s lative assem b ly . . .  the peop le  reserve the power . . .  to propose and adopt const itut iona l  amendments by the i n it iat ive . . . .  Laws [ by the Leg is lat ive 
Assemb ly] may be enacted to faci l itate a nd  safegua rd, but not to ham per, restrict, o r  impa i r  these powers . "  I n  other  words, the Legis lat ive Assem b ly must be 
ca refu l not to enact l aws that go aga i nst the  i ntent o r  p l a i n  word i ng of a const itut io na l  p rovis io n .  

I n  fu rther  descr i b ing the  ro le o f  the  Leg is lat ive Assemb ly i n  s u ch  matte rs, Sect ion 13 o f  Art ic le IV states, "the legis lat ive assemb ly s h a l l  enact a l l  l aws necessa ry to 
ca rry i nto effect the  p rovi s ions  of t h is constitut ion . "  And when enact ing " l aws necessa ry to ca rry i nto effect" a provis ion  of the const itut ion ,  a ru le  of 
const itut io n a l  constru ct ion  is that  words a re to be given the i r  p l a i n ,  o rd i n a ry a nd common ly u nderstood mean i ng. Verry v. Trenbeath,  148 N .W .2d  567, 574 ( N . D . 
1967 ) .  The i ntent a nd  pu rpose of a constitut io na l  p rovi s ion  is to be determ i ned, if poss i b le, from the la nguage itse lf. Bu lman  v. H u lstra nd Constr .  Co., I nc. , 5 21  
N .W .2d 632,  636  ( N . D . 1994) .  

Th is  docu ment h igh l ights the  steps o r  act ions  necessa ry to imp lement Art ic le X IV by the  Leg is lat ive Assemb ly. It is i nte rest ing to note that on ly seven of the  14 
su bsect ions  conta i ned  i n  Art ic le X IV req u i re a ny act ions to be taken by the Legis lat ive Assemb ly. 

Summary of requi red actions by the Legis lative Assembly to implement Artic le XIV. See balded >Subsection numbers below: 

Artic le XIV 
Section 1 -Transparency 

Su bsect ion  1- No act ion  ever req u i red .  
>Subsection 2- Within three years of January 5, 2019, the Legislative Assembly must enact laws that properly vest one or more entities with the authority 
to implement, interpret and enforce this subsection that requires prompt public disclosure of the "ultimate and true source of funds" spent in an amount 
greater than two hundred dollars, to influence statewide elections, elections to the Legislative Assembly or to lobby or otherwise influence state 
government action. The Legislative Assembly then has an ongoing duty over time to revise these laws as necessary in light of changes in technology and 
political practices. 

Section 2 -Lobbyists and Confl i cts of I nterest 
>Subsection 1- Gifts to public officials will be prohibited after January 5, 2021 .  Over the next 2 years, the Ethics Commission is to adopt ethical rules to 
provide certain exceptions for items of value that do not rise ethical concerns. The Legislative Assembly is required to provide for appropriate civil and 
criminal sanctions for violations of this subsection. 
>Subsection 2- Prohibits elected public officials from being a lobbyist while holding office or for two years after holding office. The Legislative Assembly is 
required to provide for appropriate civil and criminal sanctions for violations on an emergency basis. 
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>Subsection 3- Lobbyist may not deliver certain campaign contributions to public officials. The Legislative Assembly is required to provide for appropriate 
civil and criminal sanctions for violations on an emergency basis. 
>Subsection 4- Certain candidates and public officials may not use campaign contributions for personal use. Because a criminal penalty already exists, 
the Legislative Assembly is required to provide an appropriate civil sanction for violations on an emergency basis. 
>Subsection 5- Becoming effective after January 5, 2022, this subsection prohibits bias by certain decision -makers in state government. Over the next 2 
years, the Ethics Commission is to adopt definitional rules for what constitutes the appearance of bias and the conditions under which these decision-
makers must remove themselves from quasi-judicial proceedings in which they have a financial interest. The Legislative Assembly is to provide for 
appropriate "enforcement penalties" only as the Ethics Commission is to define the definitional terms. 
Su bsect ion  6- Fore ign ent it ies a re proh i b ited from mak ing contr ibut ions or expend itu res in N D  e l ect ions .  N o  act ion  eve r req u i red .  

Section 3 -North Dakota Ethics Commission 
Su bsect ion  1- No act i on  ever req u i red .  
>Subsection 2- The Legislative Assembly is required to provide for timely and adequate funding of the Ethics Commission on an emergency basis. 
Su bsect ion  3- No act i on  eve r req u i red .  

Section 4 -General Provis ions 
Su bsect ion  1- No act ion  ever req u i red .  
Su bsect ion  2- No act i on  eve r requ i red .  
Su bsect ion  3- No act i on  ever req u i red .  
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The table below ana lyzes the steps necessary for the Legislative Assembly to imp lement Artic le XIV section by section .  

Article XIV Implementation Article XIV language set forth below: 

Dead-l ines 

Section 1 .  Transparency 

Subsection Effective Date "The people of North Dakota need information to choose candidates 
1 1/5/2022 for office, vote on ballot measures, and ensure that their 

representatives are accountable. This transparency must be sufficient 
to enable the people to make informed decisions and give proper 
weight to different speakers and messages. The people therefore have 
the right to know in a timely manner the source, quantity, timing, and 
nature of resources used to influence ony statewide election, election 
for the legislative assembly, statewide ballot-issue election, and state 
government action. This right is essential to the rights of free speech, 
assembly, and petition guaranteed by the First Amendment to the 
United States Constitution and shall be construed broadly. " 

Subsect ion Effective Date "The Legislative Assembly shall implement and enforce this Section by 
2 1/5/2022 enacting, no more than three years after the effective date of Article 

XIV, laws that require prompt, electronically accessible, plainly 
comprehensible, public disclosure of the ultimate and true source of 
funds spent in any medium, in an amount greater than two hundred 
dollars, adjusted for in/lotion, to influence any statewide election, 
election for the legislative assembly, statewide ballot-issue election, or 
to lobby or otherwise influence state government action. " 

"The legislative Assembly shall have an ongoing duty to revise these 
laws as necessary to promote the purposes of this Section in light of 
changes in technology and political practices. "  

"The Legislative Assembly "shall vest by law one or more entities with 
authority to implement, interpret and enforce this subsection and 
legislation enacted thereunder. " 

"If the laws or rules enacted or an implementation, interpretation, or 
enforcement action taken under this subsection fail to fully vindicate 
the rights provided in this subsection, a resident taxpayer may bring 
suit in the courts of this state to enforce such rights. " 

3 
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Relevant comments and Legislative Assembly actions requ i red to 

implement Artic le XIV 

( Note :  u nde rl i n i ng  be low i s  fo r emphas i s  on ly . )  

P rovides a const itut iona l  statement of c it izen's r ight to tra nspa rency 

and  accountab i l ity . Th is  subsect ion expands  the peop le 's  r ight to 

t ime ly know the sou rce and  nature of resou rces u sed to " i nfl uence" 

state e l ect ions  or state government act ions ,  i n c l ud i ng  actio n  by the 

executive and  legi s l at ive branches of government. 

No Legis lative Assembly action  ever requ i red .  

With i n  3 yea rs, req u i res prompt pub l i c  d i sc losu re of "u lt imate and  

true sou rce of funds" spent i n  a n  amount greate r than two h und red 

do l l a rs, to i nfl uence statewide e lecti ons ,  e l ect ions  to Leg i s lative 

Assemb ly, l obby or otherwise i nfl uence state government act ions .  

G iven the  cr it ica l i mportance of th i s  t ranspa rency requ i rement, th i s  

su bsect ion  p rovides up to three years fo r the  Leg is l at ive Assemb ly, the 

Eth ics Comm i ss ion ,  and  po l i cy makers to seek broad i n put and  to 

ca refu l l y  deve lop  laws now and  i n  the futu re that p roper ly i nterpret 

and  fu l ly imp lement the req u i rement .  

P rovides res ident taxpayers with sta nd i ng to sue the Leg is l at ive 

Assemb ly, Eth i cs Co mm iss ion o r  other  ent ity shou ld  the r ights 

p rovided fo r in this su bsect ion  not be fu l l y  v ind icated . 

With 3 years to imp lement, the Legislative Assembly must enact 

laws that properly vest one or more entities with the authority to 

implement, i nterpret and enforce the requ i rements of this 

subsection .  The Legislative Assembly then has an  ongoing duty to 

revise these laws as necessary i n  l ight of changes in technology and 

pol it ical p ractices. 
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Section 2. Lobbyists and Confl icts of Interest. 

Subsection Effective Date "A lobbyist may not knowingly give, offer, solicit, initiate, or facilitate Effective after 1/5/2021 ,  l obby i sts may not give "gifts" - a defi ned 

1 1/5/2021 a gift to a public official. A public official may not  knowingly accept a term - to pub l i c  offi c i a l s .  Pub l i c  offi c i a l s  may not accept g ifts from a 

gift from a lobbyist. These prohibitions do not apply if the lobbyist is l obbyist .  P roh i b ited "gifts" a re unam b iguous ly  defi ned .  Except ions to 

an immediate family member of the public official. " what a re not g ifts a re p l a i n ly provided .  The Eth ics Comm i ss ion  i s  

req u i red to adopt eth ica l ru les  to p rovide certa i n  except ions  fo r items 

"Gift, " as used in this Subsection, means any item, service, or thing of of va l ue  that do not r ise eth i ca l  concerns .  

value not  given in  exchange for fair market consideration, including 
gifts of travel or recreation. " Pub l i c  offic ia l s  a re defi n ed i n  Sect ion 4, Su bsect ion  2 of Art i c l e  X IV  and  

i n c l u de  " any  e lected o r  appo i nted offi ce or  offi c i a l  of the state's 

"However, "gift" does not mean any purely informational material or execut ive or leg i s l at ive b ranch ,  i n c l ud i ng mem bers of the Eth ics 

campaign contribution, or, in order to advance opportunities for North Com m iss ion ,  or members of the  governor's  cab i net, or emp l oyees of 

Dakota residents to meet with public officials in educational and social the leg is lat ive b ranch . "  It is to th i s  expans ive l i st of peop le  that g ifts 

settings inside the state, any item, service, or thing of value given from lobbyists w i l l  now be p roh i b ited . 

under conditions that do not raise ethical concerns, as determined by 
rules adopted by the ethics commission .  Such rules must be adopted " Lobbyi ng" means  i nfl uenc ing  or attempt i ng  to i nfl uence pub l i c  

within two years after the effective date of this Article. So  as  to  allow offi c i a l s  on  a pa rt i cu l a r  i s sue .  States genera l ly d efi n e  l obby i ng  as a n  

for the adoption of these rules, these prohibitions shall take effect two attempt to i nfl uence govern ment act i o n .  A " l obbyist" means  any  

years after the effective date of this Article. Appropriate civil and person who engages in lo bby ing .  Under  th i s  su bsect ion ,  such  persons  

criminal sanctions for violations of this Subsection shall be  set by  the a re p roh i b ited from g iv i ng g ifts to pub l i c  offi c i a l s .  
Legislative Assembly. " 

The term " lobbyist' is th i s  s u bsect ion  is b roader  than  to those 

lobbyists req u i red to be reg i stered u nder  N DCC Chapter 54-05 . 1 .  In  

fact, Chapter 54-05 . 1  seeks o n ly to regu late a sma l l  n u mber  of 

l obby ists who 1 )  seek to secure or  defeat leg i s l a t ion or  the app rova l or 

veto of leg i s l at ion by the gove rnor, o r  2 )  attem pts to i n fl uence 

dec i s ions  made by legi s l at ive ma nagement  o r  by a n  i n ter im 

committee .  Cha pter 54-05 . 1  a l so p rov ides a l ong  l i st of except ions of 

perso ns who a re l obbyists but  a re not req u i red to register with the 

State. 

Th i s  Subsect ion  1 does not take effect u nt i l  J a nua ry 5, 2021 .  

Over the next 2 years, the Eth ics Commission i s  to  adopt ethical 
ru les to provide certa in exceptions for items of va lue that do not rise 
eth ica l concerns. The Legislat ive Assembly is required to provide for 
the appropriate civi l and criminal sanctions for violations. 

Subsection Effective Date "An elected public official may not be a lobbyist while holding office or The defi n it ions  fo r "pub l i c  offi c i a l "  a nd  " l obbyist" a re descr i bed in the 

2 1/5/19 for two years after holding office. " com mentary to su bsect ion 1 above. Th i s  su bsect ion  a pp l i es  o n ly to 

"e lected" pub l i c  offi c i a l s .  

"Appropriate civil and criminal sanctions for violations of this 

4 © March 10, 2019 



Subsection shall be set by the Legislative Assembly. " 

Subsection Effective Date "A lobbyist may not knowingly deliver a campaign contribution made 

3 1/5/19 by another individual or entity. "Deliver, " as used in this Subsection, 

means to transport, transfer, or otherwise transmit, either physically 

or electronically. " 

"This prohibition does not apply to a person who delivers a campaign 

contribution to the person 's own campaign, or to the campaign of the 

person 's immediate family member. This prohibition shall not be 

interpreted to prohibit any person from making a campaign 

contribution or from encouraging others to make a campaign 

contribution or to otherwise support or oppose a candidate. " 

"Appropriate civil and criminal sanctions for violations of this 

Subsection shall be set by the Legislative Assembly. " 

Subsection Effective Date "A statewide candidate, candidate for the legislative assembly, or 

4 1/5/19 public official may not knowingly use a campaign contribution for 

personal use or enrichment. " 

"Appropriate civil and criminal sanctions for violations of this 

subsection shall be set by the Legislative Assembly. " 

Subsection Effective Date "Directors, officers, commissioners, heads, or other executives of 

5 1/5/22 agencies shall avoid the appearance of bias, and shall disqualify 

themselves in any quasi-judicial proceeding in which monetary or in -

kind support related to that person's election to any office, or a 

financial interest not shared by the general public as defined by the 

ethics commission, creates an appearance of bias to a reasonable 

person. 

The Legislative Assembly and the ethics commission shall enforce this 

provision by appropriate legislation and rules, respectively. So as to 

allow for the adoption of such legislation or rules, this Subsection shall 

take effect three years after the effective date this Article. " 

5 

• • 

The Legis lative Assembly is requ i red to provide for appropriate civi l 

and crimina l  sanctions for violations of th is subsection on an 

emergency basis as the effective date of th is subsect ion was January 

5, 2019. 

Except as  permitted i n  this su bsect ion ,  a l obbyist may not de l iver 

cam pa ign  contr i but ion fu nds from others .  

The Legis lative Assembly is  requ i red to provide for appropriate civi l 

and crim ina l  sanctions for violations of this subsect ion on an 

emergency basis as the effective date of th is Subsection was January 

5, 2019. 

Th i s  subsect ion makes Const itut i ona l  the 2017 Leg i s l ative Assemb ly's 

ban on  persona l  use o r  en r ichment fro m ca mpa ign contr i but ions .  

The Legis lative Assembly is requ i red to provide for an  appropriate 

civi l sanct ion for a violation of this Subsection on  an emergency 

basis as the effective date of this Subsection was January 5, 2019. It 

has a l ready provided for a crimina l  pena lty in  N DCC 16. 1-08. 1-07 

(Class A misdemeanor) .  

Effective 1/5/2022, b ias  and a ppearance of b ias  i s  p roh i b ited in q uas i -

j ud i c i a l  p roceed i ngs with i n  state gove rn ment .  Th is su bsect ion  req u i res 

certa i n  e l ected and  une lected dec i s ion -mak ing  state offi c i a l s  

(d i recto rs, offi ce rs, co mmiss ioners, heads ,  o r  other  executives of  

agenc ies )  to d i squa l ify themse lves from vot i ng on  o r  mak ing  

regu lato ry dec i s ions  that a re re lated to the i r  ca mpa ign contr i butors o r  

the i r fi nanc i a l  i nterest as defi ned by the Eth ics Commiss io n .  Th i s  

su bsect ion  does not ta ke effect unt i l  J a nua ry 5, 2022 .  

This subsection has  a th ree-year delay period that a l lows time for 

the Ethics Commission to adopt its defin it iona l  rules and then for the 

Legis lative Assembly to provide for appropriate "enforcement 

pena lties" on ly. 

© March 10, 2019 
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Subsection Effective Date "Governments of foreign countries, foreign nationals not lawfully 

6 1/5/19 admitted for permanent residence in the United States, and 

corporations organized under the laws of or having their principal 

place of business in a foreign country, are prohibited from making 

contributions or expenditures in connection with any statewide 

election, election for the legislative assembly, or statewide ballot-issue 

election. "  

Section 3. North Dakota Ethics Commission 

Subsection Effective Date "In order to strengthen the confidence of the people of North Dakota 

1 1/5/19 in their government, and to support open, ethical, and accountable 

government, the North Dakota Ethics Commission is hereby 

established. " 

Subsection Effective Date "The ethics commission may adopt ethics rules related to 

2 1/5/.19 transparency, corruption, elections, and lobbying to which any 

lobbyist, public official, or candidate for public office shall be subject, 

and may investigate alleged violations of such rules, this Article XIV, 

and related state laws. The ethics commission shall maintain a 

confidential whistleblower hotline through which any person acting in 

good faith may submit relevant information. " 

"The Legislative Assembly shall provide adequate funds for the proper 

carrying out of the functions and duties of the ethics commission. " 

Subsection Effective Date "The ethics commission shall consist of five members, appointed for 

3 1/5/19 four-year terms by consensus agreement of the governor, the majority 

leader of the senate, and the minority leader of the senate. No 

member of the ethics commission may hold other public office or be a 

lobbyist, candidate for public office, or political party afficial. " 

Section 4. General Provisions. 

Subsection Effective Date "This Article is self-executing and all of its provisions are mandatory. 

1 1/5/19 Laws may be enacted to facilitate, safeguard, or expand, but not to 

hamper, restrict, or impair, this article. This Article shall take effect 

sixty days after approval. " 

6 

• 
This  subsect ion ma kes const it ut i ona l  the 2017 Leg is lat ive Assemb ly's 

ban on  fo re ign contr i but ions  and expend i tu res .  

No Legislative Assembly act ion ever requ i red . 

As of J a nua ry 5, 2019, esta b l i s hes a new, const itut iona l  Eth ics 

Com miss ion i ndependent from e i ther the  leg i s l at ive o r  executive 

b ra nches of government .  The eth i cs comm iss ioners a re be a ppo inted 

as soon as poss i b l e .  

No Legislative Assemb ly act ion ever requ i red .  

This  su bsect ion defi nes  the a uthority and  d ut ies of the new Eth ics 

Comm iss ion ,  a nd  req u i res adequate fu nd i ng .  

The  Legis lative Assembly is requ i red to  p rovide  for t imely and 

adequate fund ing of the new Ethics Com miss ion on  an  emergency 

basis as it was establ ished on  January 5, 2019. 

P rovides fo r appo i ntment and qua l if icat ions of members of the Eth ics 

Comm iss ion . .  

No Legislative Assembly action  ever requ i red . 

P rovides for the effective date of Art ic le X IV a nd  p rovides  fo r 

p rotect ion aga i n st unconstitut iona l  laws be ing enacted . A l l  the 

p rovi s ions  of Art ic le  X IV take effect on  J a nua ry 5 ,  2019,  except those 

specif ica l ly l i sted with a later effect ive date .  

No Legislative Assembly act ion ever requ i red . 

© Ma rch 10, 2019 
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Subsection Effective Date "For the purposes of this Article, "public office" or "public official" Defi n it ions  fo r "pub l i c  office," "pub l ic offi c ia l "  and  "agency" . 

2 1/5/19 means any elected or appointed office or official of the state 's 

executive or legislative branch, including members of the ethics No Legis lative Assembly action ever requ i red . 

commission, or members of the governor's cabinet, or employees of 

the legislative branch, and "agency" means each board, bureau, 

commission, department, or other administrative unit of the executive 

branch of state government, including one or more officers, 

employees, or other persons directly or indirectly purporting to act on 

behalf or under authority of the agency. ,
, 

Subsection Effective Date "If any provision of this Article is held to be invalid, either on its face or P rovides a statement of l ega l  construct ion ,  seve rab i l ity and  

3 1/5/19 as applied to any person, entity, or circumstance, the remaining const itut iona l  confl i ct .  

provisions, and the application thereof to any person, entity, or 

circumstance other than those to which i t  is  held invalid, shall not be No Legislative Assembly action ever requ i red .  

affected thereby. In  any case of a conflict between any provision of 

this Article and any other provision contained in the Constitution, the 

provisions this Article shall control. ,, 

7 ©March 10, 2019 
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Suggested Amendment to for un iform defin ition of "lobbyist" 
�0/17 

SECTION 1 .  AM E N D M ENT. Sect ion  54-05 . 1-02 of t he  No rth  Da kota Cent u ry Code  i s  
amended and  reen a cted a s  fo l lows : 

54-05 . 1-02. Appl icab i l ity - Meaning of lobbyist. 

1. Th i s  c h apter  app l ies  to any person who, in any  manne r  whatsoever, d i rect ly or 
i n d i rect ly, pe rfo rms  a ny of the  fo l l owi ng  act iv it i e s :  

a .  Attem pts to  secure the passage, amendment, o r  d efeat of  any  l eg i s l at ion by 
t h e  l eg i s l at ive assemb ly or the app rova l o r  veto of a ny  leg i s l a t ion by the  
governo r  of the  state.,.� 
b .  Attempts to i nfl uence dec i s i ons  rega rd i ng l egi s l at ive matters made  by the 
l eg i s l at i ve management or  by an interim a l egi s l at ive com m ittee of the legislative 
management.; o r  
c .  Attempts to  i nfl uence dec i s ions  rega rd i ng offi c i a l  matte rs made  by  a pub l i c  
offi c i a l  i n  the  execut ive branch of state govern ment .  

2 .  Th i s  c h apter does not app ly t o  any  pe rson who i s :  
a . /\ legislator. 
&.-A p rivate c i t i zen appear i ng  on the  c i t i zen ' s own beha lf. 
c. /\n employee, officer, board member, volunteer, or agent of the state or its 
political subdivisions whether elected or appointed and whether or not 
compensated, ·11ho is acting in that person's official capacity. 
d .  Invited by the chairman of the legislati'.ie management, an interim committee 
of the legislative management, or a standing committee of the legislative 
assembly to appear before the legislative management, interim committee, or 
standing committee for the purpose of providing information. 
e. /\n individual who appears before a legislative committee for the sole purpose 
of presenting testimony on behalf of a trade or professional organization or a 
business or industry if the individual is introduced to the committee by the 
registered lobbyist for the trade or professional organization or the business or 
industry. A pub l i c  offi c i a l  o r  a n  employee, offi cer, boa rd membe r, vo l u nteer, o r  
agent  of the  state or a po l it i ca l  subd iv i s ion of the  state act i ng i n  t he  i n d ivid u a l ' s  
offi ci a l  capacity. 
3 . For the pu rposes of th i s  cha pter, pe rsons  req u i red to register  u nder  th i s  
chapter beca use of  the  performance of  t he  act iv it ies  d escr i bed i n  su bsect ion 1 
mu st be known as " lobbyi sts " . 

Senator Tim Mathern ,  Ap r i l 10, 2019 
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Title. 

Prepared by the Leg is lative Counc i l  staff for 
Senator Mathern 

Apri l 9 ,  20 1 9 

P RO POSED AMEN DMENTS TO REENGROSSED SENAT�----;;. 2 14§) 

Page 1 ,  l i ne  1 0 , after the first semicolon insert "to provide for a leg is lative management study;"  

Page 22 ,  after l ine 4 ,  i nsert:  

"SECTIO N  21 . LEGISLATIVE MANAGEMENT STUDY - ETHICS 
COM MISSION AND LEGISLATIVE ASSEMBLY RESPONSIBILITIES. During the 
201 9-20 i nterim ,  the legis lative management sha l l  consider study ing subsection 2 of 
section  1 of article XIV and subsections  1 through 5 of section 2 of artic le XIV of the 
Constitutio n  of North Dakota ,  and the responsib i l it ies of the leg is lative assembly and 
eth i cs commission u nder the subsections .  The study com mittee must inc lude two 
members of the ethics commission selected by the eth ics com mission .  The study must 
inc lude cons ideration  of whether the civi l and crim ina l  sanctions for v io lat ions of the 
constitutiona l  p rovis ions are appropriate; whether additiona l  a uthority is needed by the 
entity vested to implement, interpret, and enforce sect ion 1 of article XIV; and effective 
means to educate pub l ic  officials , lobbyists , and the pub l ic  on  the requ i rements of 
artic le XIV a n d  other laws regarding government eth ics . The leg is lative management 
sha l l  report its find ings and recommendations ,  togethe r  with any  leg is lation necessary 
to implement the recommendations ,  to the sixty-seventh legis lative assembly. "  

Ren u mber accord i ng l y  

Page No .  1 1 9 .0422 .05009 



N OLA, H AGR - Kuehn, ReMae 

From: 

Sent: 

To: 

Subject: 

Tracey Wi l kie < tracey_wi l kie@yahoo.co m >  
Wednesday, Apr i l  10, 2019 6 :16 PM 
NOLA, H AGR - Kuehn, ReMae 
SB 2 148 

,# 3 
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t/211/r 

CAUTION :  Th is  ema i l  o rig inated from a n  outs ide sou rce.  Do not c l i ck l i n ks o r  open  attac hments u n less you know they 
a re safe .  

Boozoo, 

SB 2 1 48 is effective in its current form. 

The voters have made i t  clear they want transparency. I was not in North Dakota for the election, I 'm an 
enrolled member of the Turtle Mountain Reservation and spent half of my 52 years here . This is my home and 
I 'm thankful to witness this accountability. 

If changes are made to SB 2 1 48 they should be to increase the budget of the ethics committee. Let's strengthen 
the confidence of all North Dakotains. 

Chi Miigwech, 

Tracey L Wilkie Waabishki Giiwedin Miquay White North Wind Woman 

Sent from Yahoo Mail on Android 

1 
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Title. 

#I 
��s/11 Prepared by the Legislative Council staff for 

Representative Klemin 
Apr il 22, 2019 

PROPOSED AMEN DMENTS TO REENG ROSSED SENATE @CLL NO.  2148) 
Page 1, l ine 1 ,  after "A B I LL" replace the remainder of the bill with "for an Act to provide for a 

legislative management study regarding article X IV of the Constitution of North Dakota 
and related issues. 

BE IT ENACTED BY TH E LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1 .  LEGISLATIVE M AN AG EM ENT STU DY - ETHICS COM MISSION 
AN D LEGISLATIVE ASSEMBLY RESPONSIBILITIES. Dur ing the 2019-20 inter im, the 
legislative management shall study the implementation and requirements of article X IV 
of the Constitution of North Dakota concerning the transparency of funding sources, 
lobby ists, conflicts of interest, and related matters, the responsibilit ies of the legislative 
assembly and the ethics commission ,  and potential issues under the Constitution of the 
United States and the Constitution of North Dakota. The members of the ethics 
commission must be invited to participate on the study committee as nonvoting 
members. The study must include a review of existing laws and laws enacted to 
implement article XIV, consideration of whether the civil and cr iminal sanctions for 
violations of the constitutional provisions and the statutes are appropr iate; whether 
legislative action regarding article X IV  is necessary or desirable ; and an effective 
means to educate public officials, lobby ists , and the public on the requirements of 
article X IV  and other laws regarding government ethics. The legislative management 
shall report its findings and recommendations, together with any legislation necessary 
to implement the recommendations, to the sixty -seventh legislative assembly. "  

Renumber accordingly 

Page No. 1 19.0422.05013 
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NORTH DAKOTA HOUSE OF REPRESENTATIVES 

STATE CAPITOL 
600 EAST BOULEVARD 

BISMARCK, ND 58505-0360 

Representative Lawrence R. Klemin Speaker of the House 
District 47 
3929 Valley Drive 
Bismarck, ND 58503-1 729 
R: 70 1 -222-2577 
lklemin@nd.gov 

TESTIMONY OF REP. LAWRENCE R. KLEMIN 
HOUSE ETHICS COMMITTEE 

HOUSE CONCURRENT RESOLUTION 3028 
FEBRUARY 1 2, 201 9  

Mr. Cha i rman and members of the House Eth ics Committee . I a m  Lawrence R .  Klemin ,  
Representative from District 47  in Bismarck. I am here today to  testify i n  support of 
House Concurrent Resolution No.  3028 , re lating to a study of Article XIV of the North 
Dakota Constitut ion which establ ishes a North Dakota Eth ics Commission .  

Article XIV conta ins requ i rements for transparency of  funding sources used to influence 
statewide elections,  elections for the Leg islative Assembly, statewide bal lot issue 
e lections and state government action .  There are a lso requ i rements relat ing to lobbying 
and confl icts of interest, as wel l  as the powers and duties of the Legislature and the 
Eth ics Commission . Some of the provis ions in  Article XIV are interna l ly inconsistent 
and ambiguous .  Many issues in Article XIV are left to the Leg islature to implement. 

Although there are two b i l ls pend ing in the Leg is latu re, namely SB 2 148 and HB 1 521 , 
there are many questions that arise about the mean ing of the words and phrases in  
Article XIV that may not be fu l ly answered by e ither b i l l .  I n  add ition ,  there are deferred 
effective dates in Article XIV, wh ich g ives the Leg islatu re t ime to further analyze its 
provis ions regard less of whether either b i l l  ga ins leg is lative approva l .  Consequently, an  
i nterim study is appropriate . •· · 

Some of the questions ra ised by a review of Article XIV inc lude: 

Section 1 .  Transparency. 

What is the mean ing of "timely, " "source , "  and "nature of resources"? 

Does the word "transparency" in Section 1 ,  re lat ing to the Leg is lature ,  have the same or 
a d ifferent mean ing than the word "transparency" as used in Section 3, re lating to the 
Eth ics Commission? 

What is the extent and meaning of the "right to know" in Article 1 ,  Section 1 ,  and how 
does that reasonab ly relate to the rights of free speech , assembly and petit ion 
guaranteed by the Fi rst Amendment to the Un ited States Constitution? � -

I 
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.tV/�.:?/1 1 Does "petition" i n  the Fi rst Amendment, which is referenced in  Article XIV, i nclude 

"petitions" provided for in  the North Dakota Constitution and the laws enacted 
thereunder ,  such as a "petit ion" for the in itiative or referendum conta ined i n  Article I l l  of 
the North Dakota Constitution? 

How is the "u lt imate and true source of funds" to be defined for purposes of 
imp lementat ion of Article XIV? 

What are the potential "one or more entities" in  Section 1 ,  subsection 2 ,  that the 
Leg is latu re is authorized to "vest" with the "authority to imp lement, interpret, and 
enforce" Section 1 ?  Is  that authority l im ited to campaign finance and lobbyist report ing 
requ i rements cu rrently vested i n  the Secretary of State, or does it encompass other 
entities and responsib i l it ies s ince Section 1 is requ i red to be "construed b road ly"? 

With regards to citizen su its , can those su its be brought against the Legis lature or the 
Eth ics Commission if the " laws" (enacted by the Leg islature) or the "ru les" (adopted by 
the Eth ics Commission) fa i l  to fu l ly "vind icate" the "rights' in Section 1 .  What does 
"vind icate" mean? Are the "rights" in a citizen su it l im ited to the "right to know, " s ince 
that is the on ly "right" mentioned in  Section 1 .  What is the mean ing of " resident 
taxpayer"?  Does th is include anyone who pays income tax, p roperty tax, sales tax, use 
tax, excise tax, or  other taxes? · '' 

Are the existing p rovisions of the law related to campaign finance and lobbyists in  
compl iance with the mandates of Article X IV or is more requ i red? 

Do the provis ions of Article XIV impair, impede,  or violate the rights in  the Un ited States 
Constitution , particu larly with respect to the right of freedom of speech i n  the F i rst 
Amendment and the right of confrontation guaranteed to accused persons  by the F ifth 
Amendment? 

Are there other p rovisions in  the Un ited States Constitution which may i nval idate 
provis ions i n  Article XIV of the North Dakota Constitution? 

What a re the i ncons istencies in  Article X IV and can the Leg is latu re implement laws to 
reconci le those i nconsistencies? .. - ·  . .  

Section 2 .  Lobbyists and Confl icts of Interest. 

"G ift" is defined by both inclusion and exclusion in subsection 1 of Section 2. The 
Leg is lature is authorized by Section 4, subsection 1 ,  to enact laws as fol lows: "Laws 
may be enacted to faci l itate , safeguard ,  or expand , but not to hamper,  restrict, or impair, 
th is art ic le . " To what extent can the Leg islature enact laws to expla in or expand upon 
the defi n it ion of "g ift"? 

There a re a lso terms with in  the defin ition of "g ift" that may requ i re further defi n it ion . 
Some of those terms include: 

"not g iven in exchange for fai r  market cons iderat ion" -- is this in money or other 
consideration such as trade, barter, services, property, equ ipment, and so forth? 

"socia l  sett ings" -- what is included? Is  this to be construed broad ly or narrowly? 
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Does "g ift" i nc lude items of smal l  or nomina l  va lue? �/�3//? 

The p roh ib it ions on "g ifts" by lobbyists in Article XIV and as fu rther defined by ru les of 
the Eth ics Commission don't' take effect unti l  January 5 ,  2021 . We already have 
statutes and constitutional  provisions relating to crim ina l  acts , b ribery, and corrupt 
practices .  For example :  ND Const Art. IV, Sec. 9 -- bribery in leg is lative assembly; ND 
Const .  Art. IV, Sec. 1 0 , leg is lator d isqual ification due to crim ina l  act; ND  Const. Art. V, 
Sec. 1 0  -- b ribery of the Governor; N .D .C .C .  Ch .  1 6 . 1 - 1 0 -- corrupt practices act; to 
name a few. Do the rules to be adopted by the Eth ics Commission supersede these 
existing laws and constitutional provis ions? You may th ink  not, but arguments can be 
made that they cou ld because of the "supremacy" clause in Article XIV, Section 4, 
subsection  3 .  

To  what exten"t, i f  at a l l ,  can "ru les" adopted by  the Eth ics Commission supersede 
exist ing laws enacted by the Leg islature or laws enacted to implement Article XIV? 

The Leg is latu re is to set "appropriate" civi l and crimina l  sanctions for violat ions of 
Sect ion 2 of Article XIV. Are the exist ing sanctions i n  the law "appropriate"? Are the 
sanctions in H B  1 52 1  or SB 2 1 48 "appropriate"? Should there be d ifferent or add itiona l  
sanctions? What does "appropriate" mean? �:: 

How does the delayed effective date of Eth ics Commission ru les (2 years) affect or 
interact with the delayed effective date of Leg islative laws enacted under subsection 5 
of Sect ion 2 (3 years) with respect to "d i rectors , officers , commissioners ,  heads ,  or other 
executives of agencies"? What is the defin ition of "b ias" i n  subsection 5? Can du ly 
elected pub l ic officials legal ly accept campaign contributions from any person that 
potentia l ly may later come before them i n  a regu latory proceed ing? Example :  I ndustria l 
Comm ission member, Publ ic Service Commissioner, Tax Commissioner. How about 
appointed comm issioners? What is the defin it ion of "executives" of agencies. How far 
down the cha in  of command does it go? 

Can the Leg is lature enact other laws re lating to eth ics i n  20 1 9  or  2021 that take effect 
before 2022? 

Can the Leg is latu re set "appropriate" sanctions for violati'ens by the Commissioners and 
staff of the Eth ics Commission , includ ing for vio lations of the i r  own thei r  own eth ics 
ru les? 

Section 3 .  North Dakota Eth ics Commission. 

Subsect ion 1 creates the Eth ics Commission and subsection 3 states that the Eth ics 
Commission consists of 5 members. Article XIV does not say anyth ing about the staff, 
offices , fu rn ish ings ,  equ ipment, salaries , benefits , or other matters relat ing to the Eth ics 
Commissioners and staff, other than that the Leg is latu re shal l  p rovide "adequate" funds 
for the Eth ics Commission's functions and duties . 

What is "adequate" now and during the interim unti l  202 1 without knowing anyth ing 
more about the composition of the staff and function ing of the Eth ics Commission? Is 
th is someth ing that can be determ ined more appropriately_ through an interim study as 
more about the needs of the Ethics Commission becomeif!<nown? 
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The Eth ics Commission is authorized by subsection 2 to adopt "eth ics ru les" . 

If;;_ 
S !3  ;)_I</? 

What if fa3/ 11 
i ncluded with in  the meaning of "eth ics ru les"? Do they have authority to adopt any other 
ru les? What is the ru lemaking procedure to be fol lowed by the Eth ics Commission? Is 
it subject to j ud ic ia l  review? 
What is the p rocedu re to be fol lowed by the Eth ics Comm,ission for the determination of 
violations to ensure compl iance with requ i rements for procedura l  due p rocess of law 
and other  rights of accused persons under the United States Constitution and the North 
Dakota Constitution? Hearings, appeals ,  right to counsel if an accused person can't 
afford a lawyer? 

Appointment of the commissioners is to be done by "consensus" agreement of the 
Governor, Majority Leader of the Senate , and Minority Leader of the Senate . What is 
meant by "consensus"? Do they all have to agree or can 2 of 3 make the decision? 

How is the Eth ics Commission to be organ ized? Chairman? Vice Chairman? 
Staggered terms? When do terms start? Term l im its? Meetings? Pub l ic, private , 
notice , frequency, location? Open meetings and open records except for "confidential" 
wh istleb lowers? 

Comm issioners a re to be appointed to 4-year terms.  Can a commissioner be removed 
or impeached? What is the procedure? v·• 

Section 4. General  Provisions. 

Subsection  1 p rovides that laws may be enacted to "faci l itate, safeguard ,  or expand , but 
not to hamper, restrict, or impair" Article XIV. How are these terms defined? Who 
decides what the terms mean? Who decides if there has been a hampering ,  restriction ,  
or impairment? What is the penalty if there is? 

Does the defin it ion of "agency" include l icensing boards and thei r  employees? Is there 
no l im it to who is covered as a "publ ic employee"? The defin it ion appears to cover 
everyone i n  state government. Can we g ive tips or monetary "g ifts" to the parking lot 
attendants employed by the Leg islature? 

Subsection  3 conta ins a "supremacy clause" . Does this supremacy clause confl ict with 
ina l ienab le rights g ranted under other parts of the North Dakota Constitution? Does 
Article XIV violate the Un ited States Constitution , and if so , to what extent? Is the 
"supremacy clause" itself unconstitutional? 

As you can see , there are many questions about Article XIV. Some of those questions 
are answered in  HB 1 52 1  (with my proposed amendments) , but not a l l .  HB 1 52 1  
provides a good starting point. There needs to b e  procedures i n  p lace to address the 
ru lemaking and adjud icatory conduct of the Eth ics Commission during the i nterim 
between the sessions .  A study is needed to determ ine what else is needed to 
imp lement Article XIV in the 202 1 Leg islative Session and whether the provis ions i n  HB 
1 52 1  shou ld be  revised . 

I u rge your  support for HCR 3028.  Article XIV shou ld be stud ied i n  deta i l .  

Rep .  Lawrence R. Klem in , Speaker of the House 
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