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Minutes:                                                 Attachments: 7 

 
Chairman Cook: Called the hearing to order on SB 2259. 
 
Senator Jordan Kannianen, District 4: Introduced SB 2259. See attachment #1. This isn’t 
an anti-appraiser bill. There is certain information according to the proper practices that they 
follow, that they can’t look at for their appraisals. There are groups that are concerned that 
this would cause costs to escalate. The best decisions are made with the best information 
and that is what this is looking at.   
 
Senator Patten: I am sure the genesis of this probably came out of the Bakken oil fields as 
far as the impact but when we read through this, I believe it would apply state wide and would 
affect to the water pipelines. Could you address the state wide impact? 
 
Senator Kannianen: I know that eminent domain cases are the exception and not the rule. 
Typically, these things are privately negotiated. It is the judge or the jury that would make the 
decision. In the case of freshwater, I am not sure how much new information would come 
from this is comparison to what you would find in the Bakken.  
 
Senator Patten: Based on my own experience, eminent domain is very seldom used by the 
energy industry even with the transmission line. The gathering line are not affected but I 
would assume this would also apply to road easements for counties as well as the state when 
they need to use eminent domain to build roads.  
 
Senator Kannianen: Yes, any eminent domain case.  
 
Senator Unruh: Do you know how many eminent domain cases there are in our state in the 
average year?  
 
Senator Kannianen: No, I do not.  
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Senator Unruh: Do you think if we passed this legislation that the number of eminent domain 
cases would go up or down? 
 
Senator Kannianen: I am not sure, what do you think? 
 
Senator Unruh: I am not sure either, that is why I asked.  
 
Chairman Cook: Further testimony in support of SB 2259. 
 
Troy Coons, Chairman of the Northwest Landowners Association: Testified in favor of 
the bill. See attachment #2. When you asked how many cases there are in the state, I do not 
know currently, however, we researched it about a year and a half ago and it was a fair 
amount. It was about 20-30 cases. Remember that all this bill does is allow the scope of 
information to be broader. I think we all know that when you are trying to make the best 
judgment, it is easiest to do that when you have the most information.  
 
Chairman Cook: I am surprised to hear you say that we are not using best use when we 
evaluate land? 
 
Troy Coons: If you have free and willing negotiations, both parties sit down and come to an 
answer. In some cases, if you have the possibility of eminent domain, it may move through 
smoothly and sometimes it does not. It may stall out. It may be over many different things. 
Not all appraisers use this type of information so this broadens the spectrum that they can 
look at. So to answer your question, no.  
 
Chairman Cook: There is nothing in current law that says you can’t use best use is there? 
  
Troy Coons: No.  
 
Derrick Braaten, Attorney, Braaten Law Firm: Testified in favor of the bill. See attachment 
#3. One of the problems is that the landowners are the ones that end up paying for the fights 
between lawyers. There is a Wyoming law where this has been in place for a while. My sense 
of it is that it is not used as often in eminent domain cases because the condemners usually 
high an appraiser. This doesn’t fit into the typically appraiser methodology. This makes the 
appraisers also resistant to it and I understand that because it usually doesn’t fit into their 
practices. It is true that this does apply state wide, however, it is always comparable 
easements. If you are someone in southern Cass county with a telephone running across 
your property and you are trying to argue that someone up in the oil patch got $700/rod from 
the Dakota Access Pipeline, that is not going to fly. That is not a comparable easement. I 
had a case up on the basin transmission line and the judge let the evidence in. The landowner 
argued that he got $500/rod for the Dakota Access Pipeline. Basin’s attorney to his credit, 
had had an appraiser that said it was essentially around $2,000. I think it was around 
$70,000-$80,000 for everything and the attorney for Basin came back and said that on the 
open market they paid about $13,000 for land owners for this. They decided that what Basin 
paid was the best gauge for what fair compensation was. My point that I am trying to make it 
that this allows evidence in but that isn’t the end of the discussion. The discussion is had by 
the jurors or the judge and they are going to consider the evidence. Even when that evidence 
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comes in, unfortunately it doesn’t always mean that the landowner is going to get that. I have 
learned to trust the juries and judges. Right now, landowners have to hire experts and 
attorneys. Chairman you had asked a question about highest invest use; my understanding 
is that appraisers and the courts look and highest and best use but in my experience, the 
appraisers come back and say the highest and best use is whatever the existing use it. There 
is a law in Montana that says it can’t be presumed to be the existing use. The reason I think 
that is important, you are going to put it to an industrial use and we believe you should be 
paying then industrial use values. The point in Montana was that you can’t just assume that 
whatever you were doing with the land before, is the highest and best use. There was a case 
a few years ago where a landowner had a case of saltwater disposal put in without their 
permission and the state supreme court said they were going to look at what other saltwater 
disposal pay for the disposing of saltwater and he was going to get that per barrel price. My 
refrain would be that some of this evidence already does come in but unfortunately for my 
clients, I have to go hire an economist and we are going to have briefing and we are going 
to have to fight it out at the expense of both parties. A lot of times I win but sometimes I have 
lost. This just tell the judges that this is allowed evidence and we do not need to have that 
fight.  
 
Chairman Cook: Is there a difference in the use of best use for eminent domain when you 
are taking the land compared to if you are just taking an easement? 
 
Darrick Braaten: I guess I would answer that by saying there could be simply because if you 
are looking at a comparable transaction, you are going to look at partial takings rather than 
full takings. There are cases where they have said that essentially you have a pipeline 
corridor here and we are the best use of this land is using pipelines and not growing crops 
because that is what generates the most money.  
 
Chairman Cook: Have you ever worked on a federal eminent domain case? 
 
Derrick Braaten: I have. 
 
Chairman Cook: Do you know what they have as far as what you can use? 
 
Derrick Braaten: It is very complicated. That cases I have worked on are interstate natural 
gas pipelines and those are covered by the Natural Gas Act. They are in the federal courts 
and there are different rules that apply there. State to state, there is analysis done on whether 
the state law applies and how much of it does. So, it varies state to state and case to case. I 
think the question would be whether the state law comes into the federal courts or not. 
Generally, federal courts have a panel that is set which has appraisers that look at the 
evidence.  
 
Senator Dotzenrod: I am trying to understand how this would work in practice. I remember 
that case that came through in my district and it was a dome pipeline alongside another line. 
Many farmers signed up and just accepted. There was a group that didn’t sign and the sued. 
They got a larger settlement. There was a bitter pill for those who did sign. Are you worried 
that if we put this in place, those individuals who held out and didn’t sign and were able to 
get an award, that that becomes the new baseline and creates a new uniform system of 
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compensation or does the highest price that is paid become the normal? Do you see that as 
a worry? 
 
Derrick Braaten: One thing I would point out is that they didn’t sue; they were sued. Alliance 
decided to move forward with eminent domain proceedings. We did settle shortly after that. 
It is no different than what I view as the damages being paid under the Surface Damages Act 
in the oil field. Prices that have been paid for others will have an impact on prices paid in the 
future. With the Dakota Access Line, they came in at a level that similar companies were 
paying gathering lines. They ended up getting a lot of people signed up at those rates. In ND 
we have different markets and from an appraiser’s standpoint, they don’t see that as a 
market, however, from an economist standpoint, that’s a market. I do think that it can have 
an impact on the prices paid in the future. The information being able to everyone goes both 
ways to the landowner and company.  
 
Senator Patten: You have worked with land owners across the state or primarily in the 
western ND? 
 
Derrick Braaten: More in northwestern ND in eminent domain issues but I have worked 
across the state.  
 
Senator Patten: It appears that most of the eminent domain actions would take place with 
utilities, and counties for roads like I indicated earlier, with a very limited amount related to 
gas pipelines and so forth. Would you agree with that? 
 
Derrick Braaten: Yes, and no. The number of eminent domain actions are skewed because 
sometimes you will have a Dakota Access Pipeline come through and there will be a huge 
batch of eminent domain actions as well. If you average it out, then yes I would agree that 
overall across the state it is more consistent that a utility is using it for something like a 
transmission line.  
 
Chairman Cook: I assume you listed this quote from appraiser under oath in your testimony? 
Where he says, “The only accepted methodology is what I consider to be appropriate to come 
up with my judgement as to the properties market value.” That might be his quote but he is 
so far from right. There is a very lengthy methodology that appraisers have to follow.  
 
Derrick Braaten: I agree. However, I have seen that using that methodology, appraisers 
have the way to object subjective opinion into the ultimate result they get to.  
 
Chairman Cook: They create an argument whether the value is correct or wrong but there 
is a methodology. 
 
Derrick Braaten: I agree. 
 
Chairman Cook: Testimony opposed to SB 2259? 
 
Todd Kranda, Attorney, Kelsch Ruff Kranda Nagle & Ludwig Law Firm, Mandan, and 
Lobbyist, North Dakota Petroleum Council (NDPC): Testified in opposition to SB 2259. 
See attachment #4. I would like to comment on some of the statements and questions that 
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were said before me. The landowner can testify as to the value of the land. Under 321506.1, 
the person who is acquiring the easement is required to provide an appraisal to the 
landowner. That person, obtains the appraisal and provides it to the landowner. Through 
eminent domain under 321532, attorney’s fees as well as reasonable costs, are awarded to 
the landowner. These worries about have to obtain expensive wires or costly appraisals or 
information is reimbursable through the court. Land is unique. You can’t just take one and 
say that is applies to them all. Senator Dotzenrod, you are correct. The highest price then 
becomes the normal across the board and I do not think that is a consistent and fair 
methodology. I think there is a potential for the opposite impact. I think more eminent domain 
cases could be on the horizon if this type of law passes. There is uncertainty and lack of 
accuracy. The reliability and support that goes into an appraisal is something that is well 
known and is a fixed methodology. Appraisers are trained, licensed individuals who have 
certain standards they apply and everybody know what those are. You can challenge them 
or support them but that is what the lawyer is there to do if they think it is high or low. At least 
you have the same rules. There is no guessing. I haven’t heard that there is a significant 
problem. Senator Patten you brought up that this isn’t just for one industry, it is across the 
state. There is additional gate keeping. The public service commission is involved. Before 
you can use an eminent domain process, you have to go before and prove that it is in the 
public benefit. My company had to go before the PSC and get what is called a public 
convenience and necessity determination. I will urge your opposition to this bill and I will 
stand for questions.  
 
Senator Dotzenrod: One of the words we hear a lot today is transparency. We think it is a 
good idea to get all the information we can. We don’t want to have info that is faltered. We 
think that everyone that is in a position of making decisions should have the full data. I am 
looking at this and thinking that it doesn’t seem like we are doing anything more than making 
available the whole data and information that is going to be presented instead of saying there 
is some information that we are not going to allow. Do you see anything in here that imposes 
a new requirement other than just that we are going to allow all the information that is out 
there to be revealed?  
 
Todd Kranda: In terms of all the information, all the relevant information is important to have. 
This bill goes too far and creates a situation where you are watering it down and providing 
speculation on obligated sellers and discussions as to values that create uncertainty. Even 
the landowner should expect some uncertainty. The appraisals come in and this goes well 
beyond that and creates some serious concern to the system.  
 
Senator Patten: In my previous life I was a banker and I looked at many appraisals. What 
goes into them are comparable and viable sales. Can you give me some specific examples 
of what you believe would be included as additional information is this bill were to pass? 
What additional things that would come in? 
 
Todd Kranda: The biggest problem is if you look at lines 8-9 where there is an unobligated 
seller. I would like to go out there and speculate and throw some numbers out and never 
have to sign a contract. Does that set a price that can be relied on? That creates uncertainty 
and speculation.  
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Senator Unruh: Does that high value get carried to other cases as well? Is it just regarding 
that one case or can it be used in subsequent cases?  
 
Todd Kranda: I would assume that that sets the standards. Once you set some negotiations, 
that is the next benchmark and so one. You keep elevating and there is no basis as to the 
actual highest best use of land. That is where you have some standard certainty which is 
necessary.  
 
Senator Dotzenrod: You mentioned that you are required to provide an appraisal to the 
landowner. Would that appraisal also include the concerns the landowner may have that 
interferes with the ability to construct something on that. That once that line is in, they have 
the ability to go in there in the future and build on it or to construction. Tiling is also coming 
in and they are expecting the great majority of the Red River Valley that will eventually be 
tiled. If you have a rectangular grid pattern that you want to establish, on a field that is laid 
out in a set of lines that are about 80 feet apart. If there is a line that is running across that 
field, that is going to require a redesign. There could be consequences that an appraisal 
might not recognize that the landowner is concerned about. I would think that you would want 
to have a system where those things could be part of the discussion. I don’t know if under 
current law that is allowed. Or would this bill allow that to be a part of the discussion?  
 
Todd Kranda: The front page of the bill covers that. Lines 18-19 read that. Those are a part 
of the process.  
 
Senator Kannianen: Do you think that the judge jury process would vet out most of your 
concerns? You will have both sides arguing. Every piece of land is unique. 
 
Todd Kranda: I think this is a lawyer employment bill. I think it will increase the number of 
cases. We don’t have a solid based appraisal document, we have a lot of hypothetical 
situations that are being thrown in and the standards are being loosened a lot. I think there 
is already reasonably information that is being provided. I landowner can testify.  
 
Corey Kost, Member of Legislative Committee, North Dakota Appraisers Association 
(NDAA): Testified in opposition of SB 2259. See attachment #5. 
 
Senator Kannianen: You stated that most state wide certified general appraisers do not 
have the competency to address the complexity in eminent domain appraisals. How many 
do you think do out of your 300 in your membership? 
 
Corey Kost: I do not have the answer to that question. I know there are a number of very 
qualified and confident appraisers who can serve that function.  
 
Senator Kannianen: How do we guarantee that those are the ones that would handle these 
cases? 
 
Corey Kost: There is no way to guarantee it but the appraisers in the state of ND are 
licensed. They fall under the rules and regulations of the state of ND. We do have an 
appraiser board. If there is a case where an appraiser is not using standard accepted 
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methodology, anyone in the state can issue a complaint. The board looks at the person 
individually and sanctions can be handed down individually.  
 
Senator Kannianen: Isn’t that a reason why the judge should be able to look at additional 
information besides what an appraiser can handle? 
 
Corey Kost: I think for stuff like this, you should rely on professionals. That should be the 
basis of decision making. If you were to allow other nonprofessionals to give other information 
that may not be properly bedded, it probably has the effect of confusing the jury or judge 
more than assisting them. Having proper procedures would be an important part in making it 
clear to all those involved.  
 
Senator Kannianen: Now when you talk about the prices agreed to through private 
negotiations do not constitute an open market, is that the same as saying they don’t constitute 
fair market value?   
 
Corey Kost: Those private negotiations that have not been exposed to an open market, 
would not meet the criteria necessary to be considered an arm’s length transactions that 
should be given consideration. We could look to what is done on the federal level for projects 
that are used or that involve federal money. They follow standards that are in the yellow book. 
It has a specific section relating to going rates and non-market considerations. Section 
4.6.5.1.1 form the uniform appraiser standards for federal land acquisitions. It states that 
“Going rates cannot be used as a proxy for market value and federal acquisitions requiring 
payment for just compensation. Going rates tend to reflect non compensable considerations 
above the market value of the property required such as avoiding the cost of condemnation 
or other litigation and economic pressures to complete construction and place the plant 
facility or infrastructure in operation. For these reasons, appraisals of easements for federal 
acquisitions cannot be based on going rates but rather must be based upon accepted before 
and after appraisal techniques.” That is what I had outlined as the current method that has 
been used for decades. These are the rules that must be followed for projects that involve 
federal money. I have to assume they are based on similar considerations as to what is being 
brought up today.  
 
Senator Dotzenrod: It seems like there are two venues in which the values get discussed 
and settled. One is where the appraiser takes a look at it and comes up with a value that they 
think is appropriate. The other is where this bill is discussing that in a venue of court. This is 
an eminent domain situation and is different than when an appraiser comes out and says 
what they think it is worth. Is there a two-way communication at that point between the 
appraiser and the landowner where the landowner can say that they have a building project 
plan that they would like to put in a certain place but it will take away their ability to construct 
something there? Is that going on when that appraisal is being made or does that only come 
up when they end up in court?  
 
Corey Kost: That is something that is required by those federal guidelines and would be 
accepted appraisal methodology to go through the process and talk with the landowner. We 
would find out their concerns and give them appropriate consideration as to how their 
concerns impact the highest and best use of the property.  
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Chairman Cook: Who chooses the appraiser? 
 
Corey Kost: I think it depends on what project it would be.  
 
Senator Patten: Usually both parties are going to hire appraisers if it is in court. It could be 
either party. 
 
Danette Welsh, Director of Government Relations for ONEOK, Inc: Testified in 
opposition to SB 2259. See attachment #6. This law has been in effect in Wyoming since 
2007. We have experienced an increase in the number of eminent domain cases. They are 
finding themselves on the threshold of costs escalating to the point that it is impacting the 
decision to develop minerals. We do not want to see that here. This language about market 
evaluation for easement and compensation, serves to divorce itself from the level of harm 
the landowner is incurring and for the evaluation of the land. As a pipeline company, we have 
over 8,000 miles of pipe in western ND alone. Most of that isn’t subject to eminent domain 
because we don’t have the tool of eminent domain for gathering sides in ND. It is important 
to us because we are held to specific pieces of land. When we are going to put in a pipeline, 
it is to serve a specific development. It is because we have to put the pipe there. This 
language is very impactful for us and for how we manage those developments and we want 
to be sure that we are not impacted to the point where we are no longer able to make it 
economic to install that type of infrastructure. I will stand for questions. 
 
Senator Kannianen: Did you say that in Wyoming that eminent domain is allowed for 
gathering? 
 
Danette Welsh: Yes, it is allowed for gathering in the state of Wyoming.  
 
Senator Kannianen: Does that make the comparison between Wyoming and North Dakota 
obsolete?  
 
Danette Welsh: No. I think the requesters are asking for pieces of Wyoming’s eminent 
domain law, but they are not allowing the other piece of it. It makes it just as impactful but 
without us having the same kinds of tools. It is going to affect what the ultimate number is for 
negotiation and we will not have the same set of tools that they do in Wyoming.  
 
Ron Day, Marathon Petroleum: Testified in opposition to the bill. One thing this does create 
is uncertainty. As we go out in the industry and start challenging our corporate office for funds 
to invest in ND, they will look at this and ask what the fair market value is for the next 
easement. We are concerned that it could be in a gathering system where we do not have 
eminent domain capability. Marathon has never had an eminent domain case. We try to 
negotiate with the individual landowner. If there are damages, we try to value that in the eyes 
of the landowner. We are concerned that this will escalate the cost of doing business and 
potentially drive away investments into ND.  
 
Chairman Cook: Amy other testimony? 
 
Michael Knox: Testified neutrally for SB 2259. See attachment #7.  
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Chairman Cook: Excuse me, you said included where at the bottom of your testimony, it 
says excluded.  
 
Michael Knox: It says “not to be excluded” which means they should be included. Continued 
reading from testimony. When I negotiate a lease on easement, there’s a 30” oil pipeline that 
has a bigger and greater risk than a 4” pipeline. Comparable easements should be further 
defined. Timelines also need to be considered. Someone who signed an easement 5 years 
ago may be $15,000 an acre. I do not know if that may or may not be the going rate today. It 
should be categorized in a certain timeline. As a DOT rep. we do temporary easements 
across the entire state. We see a lot of different types of easements and different evaluations. 
I believe Senator Unruh asked how many ongoing eminent domain cases are at the moment. 
The DOT has had between 85-90 cases. Six went to trial. In those cases, some are 
unavoidable. It allows us to go around the probate process. We saw a lot of situations where 
people were signing 5 year options. We would give them so much money saying we have 
the exclusive right to by your money for a certain price but we would only give them a certain 
amount that day. The landowner tried to introduce that in our meeting. We are here neutrally 
on the bill but we would be opposed to the bill if some of these fine points were not 
incorporated into it.  
 
Chairman Cook: Any more testimony? We will close the hearing on SB 2259. 
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Chairman Cook: Called the hearing to order on SB 2259.  
 
Senator Kannianen: The whole purpose of this bill is to allow more information to be allowed 
for judges and juries consideration. When the appraiser that testified made the comment 
about many situations regarding eminent domain or partial takings saying that every situation 
is so unique so there are very few appraisers that are actually specialized to do that type of 
work. You also can’t guarantee that any appraiser that is doing that type of work is one of the 
specialized one. It could even be something as simple as the going rate. The landowners 
previously negotiated various things and now one land is being taken against his will. All of 
his data used previously doesn’t matter anymore, it is all about what the appraiser says that 
isn’t even specialized to do that work. If you potentially give more to the landowner for their 
land, that means that the entities have to pay more out of their pocket. The bottom line is the 
judges and the juries still make the decision. 
 
Senator Meyer: Did an appraisers come out in opposition of this? 
 
Senator Cook: Yes. The some on behalf of the association came out. Corey Cost and Joe 
Ibach. I had to hire an appraiser once and I was amazed at the work he did. A few years ago 
we passed a bill that required all appraisers to do so much training. I enrolled and started to 
take the training. I didn’t finish but I was amazed at how in depth it was. I think that any time 
you have land being taken from you, chances are you are going to be unsatisfied.  
 
Senator Patten: I have looked at several thousand appraisals in my lifetime. I understand 
how they work. The expansion that is requested here probably wouldn’t qualify to be used in 
an appraisal as far as establishing value. The testimony in opposition came from the energy 
industry but by far the dominant impact will be on political subdivisions such as water districts, 
cities, counties, and townships. The burden would end up falling back on the tax payers. 
When you look at an obligated buyer, it doesn’t mean much to me. They did provide a little 
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more after the hearing regarding what they felt unobligated meant but that part didn’t carry 
much weight with me.  
 
Senator Unruh: My question has to do with the highest and best use of the land and that 
becoming the standard for what the court would most likely consider in the case of a judge 
or jury. Arguing that the best and highest use is a number that differs from the way the ground 
is currently being used, which one would assume is the best and highest use because the 
land owner owns the land and is using it to the best of his ability for whatever his purposes 
are. If he is a rancher, he is using it to make sure his cattle gain weight properly so he can 
make the most money. The highest and best use for him to put the courts in a situation where 
they are assuming highest and best use of someone else’s five-acre parcel for a use that is 
not being used here didn’t make sense to me.  
 
Senator Patten: An example of the highest and best use where the current use is not that 
would be if you are sitting with 30 acres of land in an expansion area of a city and you are 
still renting cattle on it. You have 20 developers that are offering you money to sell and you 
haven’t done that yet. You may have a situation where it is still being used as grazing land 
which would carry a certain value. The opportunity to use it as development land is much 
higher and you just haven’t made the decision yet.  
 
Senator Unruh: To be able to take someone to court just to get that dollar amount, seems 
unfair to me.  
 
Senator Dotzenrod: It appears that if this were to pass, it would come into play in eminent 
domain proceedings. It is not in a normal transaction that you would see where people are 
negotiating. If eminent domain comes into play, it triggers a whole different way of dealing 
with things. We have had bills in the legislature to try and soften the disputes between the 
mineral owners and surface owners. Some people feel like they are being pushed so they 
won’t sign things. Is eminent domain a growing thing in the Bakken? Does it mean that if this 
passes, we will see more cases that are actually going to have to be resolved this way in an 
eminent domain environment? Or is the eminent domain not used very much? 
 
Chairman Cook: I do not know how much it is used. I would think it is used some. 
Remember, this issue is not only to take land and own it, it is also to take land and use it with 
an underground pipeline. Highway right a ways have become very expensive.  
 
Senator Patten: Eminent domain is almost never used in the energy sector. The only place 
that is available is under the transmission line. It has to be a common carrier. That gathering 
lines are not available for eminent domain. You have to negotiate an easement. The common 
carries would be the large pipelines that have more than one company transferring their 
product. Water systems are different. They are not necessarily energy related. They have 
used eminent domain for freshwater. It is available for roads as well.  
 
Senator Dotzenrod: This is something that would be used. If it is an eminent domain 
proceeding, we are probably talking a small share of the right or way discussions and 
negotiations that go on. I would assume we are talking about a negative affect but maybe I 
am wrong.  
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Senator Patten: Appraisals use three different approaches when determining values. The 
market, cost, and income approach. In some cases, not all of them would apply. This would 
expand beyond that because you are getting into grey areas of value. They are not 
supported.  
 
Senator Unruh: Moved a Do Not Pass. 
 
Senator Meyer: Seconded. 
 
A Roll Call Vote Was Taken. 4-2-0 
 
Motion Carried. 
 
Senator Patten will carry the bill.  
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Testimony on SB 2259 

Senator Jordan Kannianen - District 4 

A judge or jury decides the valuation and compensation in an eminent domain case, and the 

language in this bill would clarify what information would be available to them in that 

determination. 

The main purpose of SB 2259 is to codify into law methodologies and practices that are already 

frequently accepted by many North Dakota judges but often fought by the government and 

private corporations. In an eminent domain case the landowner has largely lost the ability to 

negotiate since they don't have a choice in whether to keep their land. The idea that they 

frequently must pay attorney fees and other costs to ensure all available information is on the 

record is what needs to be changed. 

Example 1: 

A landowner has negotiated three different pipeline easements over the past few years and 

received $500/rod. Now, in an eminent domain case, should he receive anything less than 

$500/rod? Sometimes this is the case, and he should not be paid less when his land is being 

taken against his will. 

Example 2: Partial Taking - taking an easement and not the land entirely 

Subsection 3(c)(2} in the bill covers partial takings. 

Appraisers often look at the value of land without comparable easements and the value of land 

with comparable easements and determine there is minimal damage. In cases where eminent 

domain cannot be used - gathering lines, for example - landowners are usually compensated 

between $350-$800/rod, and comparable rates should be looked at in a partial taking case. 

It is important to remember that it is still the judge or jury who determines the valuation and 

compensation. This bill is simply trying to ensure that all available information is entered into 

the record without the landowner having to pay expensive fees for attorneys and experts. 

Please give SB 2259 a Do Pass Recommendation. Thank you. 
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Northwest Landowners Association 
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Testimony for SB 2259 

January 21, 2019 

Good morning, Chairman Cook and members of the committee, thank you for taking my 

testimony into consideration today. 

My name is Troy Coons, and I am the Chairman of the Northwest Landowners Association. 

Northwest Landowners Association represents over 525 farmers, ranchers, and property 

owners in North Dakota. Northwest Landowners Association is a nonprofit organization, and I 

am an unpaid lobbyist. 

Northwest Landowners Association appreciates the opportunity to submit comments regarding 

SB 2259, related to Eminent Domain valuations. We feel North Dakota landowners should 

receive just compensation along with the highest and best use of their property. In some cases 

the proper gauge for damages is an industrial use, instead of agricultural use, as this is how the 

land is being used after it's taken. 

Similar language used for SB 2259 has been in statute for over a decade in Wyoming and that 

law is attached to my testimony; Montana is considering this change as well. 

Under current Montana statute, current fair market value is the highest and best reasonably 

available use and its value for such use, but the current use may not be presumed to be the 

highest and best use. 

The jury instruction in North Dakota says, "the determination of value in a condemnation 

proceeding is not a matter of a formula or artificial rules, but of sound judgment and discretion 

based upon your consideration of all the relevant facts in a particular case." 

SB 2259 will allow judges and juries to broaden the spectrum of evidence they are able to 

consider and allow into evidence. The judge is still the final authority on what relevant 

evidence is considered. 

Northwest Landowners Association is in favor of this proposed bill, and asks that you pass SB 

2259 to allow landowners to receive just and fair compensation. 



Troy Coons 

Northwest Landowners Association 

Finance and Taxation Committee 

Testimony for SB 2259 

January 21, 2019 

Thank you for taking the time to consider our comments. I am available for any questions. 

Sincerely, 

Troy Coons, Chairman 

Northwest Landowners Association 

• 



§ 1-26-704. Fair market value defined, WY ST§ 1-26-704 

West's Wyoming Statutes Annotated Title 1. Code of Civil Procedure Chapter 26. Eminent Domain Article 7. Compensation 
W.S.1977 § 1-26-704 

§ 1-26-704. Fair market value defined 
Currentness 

(a) Except as provided in subsection (b) of this section: 
(i) The fair market value of property for which there is a relevant market is the price which would be agreed to by an informed seller who is willing but not obligated to sell, and an informed buyer who is willing but not obligated to buy; 
(ii) The fair market value of property for which there is no relevant market is its value as determined by any method of valuation that is just and equitable; 
(iii) The determination of fair market value shall use generally accepted appraisal techniques and may include: 

(A) The value determined by appraisal of the property performed by a certified appraiser; 
(B) The price paid for other comparable easements or leases of comparable type, size and location on the same or similar property; 
(C) Values paid for transactions of comparable type, size and location by other public or private entities in arms length transactions for comparable transactions on the same or similar property. 

(b) The fair market value of property owned by an entity organized and operated upon a nonprofit basis is deemed to be not less than the reasonable cost of functional replacement if the following conditions exist: 
(i) The property is devoted to and is needed by the owner in order to continue in good faith its actual use to perform a public function, or to render nonprofit educational, religious, charitable or eleemosynary services; and 
(ii) The facilities or services are available to the general public. 

( c) The cost of functional replacement under subsection (b) of this section includes: 

WESTLAW 



§ 1-26-704. Fair market value defined, WY ST§ 1-26-704 

(i) The cost of a functionally equivalent site; ,Ft). to· 1 
(ii) The cost of relocating and ,ehabilitating imprnvements taken, o, if ,elocation and ,ehabilitation is imprncticable, • the cost of providing improvements of substantially comparable character and of the same or equal utility; and 
(iii) The cost of betterments and enlargements required by law or by current construction and utilization standards for similar facilities. 

(d) In determining fair market value under this section, no terms or conditions of an agreement contammg a confidentiality provision shall be required to be disclosed unless the release of such information is compelled by lawful discovery, upon a finding that the information sought is relevant to a claim or defense of any party in the eminent domain action. The court shall ensure that any such information required to be disclosed remains confidential. The provision of this subsection shall not apply if the information is contained in a document recorded in the county clerk's office or has otherwise been made public. 
Credits Laws 1981, ch. 174, § I; Laws 2007. ch. 139, § 2. eff. July I. 2007; Laws 2013, ch. 201, § I, eff. July I, 2013. 
W. S. 1977 § 1-26-704, WY ST§ 1-26-704 Current through the 2018 Budget Session of the Wyoming Legislature 
End of Document < 2018 Thomson Reuters. No claim to original US Government Works. 

WESTLAW 
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Testimony of Derrick Braaten in Support of 
SENATE BILL NO. 2259 

Senate Finance and Taxation Committee 
January 21, 2019 

My name is Derrick Braaten, and I am an attorney in Bismarck and owner of Braaten Law 

Firm. My law practice is focused on representing landowners, and I practice in the areas of 

agricultural law, oil and gas law, natural resources law, and eminent domain actions. I am here to 

testify in support of Senate Bill 2259 because I believe it a very important clarification that will be 

helpful to not only landowners, but the judges and juries who are charged with determining 

compensation in eminent domain actions. 

With respect to what are called "partial takings," the evidence that is allowed to go before 

the jury often becomes the subject oflegal wrangling. By partial takings, I am referring to takings 

of interests such as easements, as opposed to taking the property in fee (i.e. taking the entire 

property). This bill will make it explicit and clear that this kind of evidence is not only allowed, 

but appropriate and helpful. 

I believe one of the reasons that this evidence is sometimes challenged is because it is not 

the kind of analysis conducted by a real estate appraiser. In every eminent domain proceeding I 

have ever handled, the condemnor has hired a real estate appraiser to value the damages. When 

assessing a partial taking such as an easement for a pipeline or a transmission line, my experience 

with real estate appraisal methodology is that appraisers almost always conclude that there is 

minimal, or no damage. I have seen landowners offered less than $2,000 for transmission lines 

and pipelines crossing entire quarter sections of their property. 

I would like to share some detail from one case in particular. I received permission from 

Representative David Drovdal to share what I can from his case in support of this bill. Mr. Drovdal 

came home one day to construction equipment in his field, and upon asking them what they were 

doing on his property, he was told that they had deposited $1,975 with the court, and if he did not 

agree, he needed to file an appeal with the district court. He did. 

Rep. Drovdal had numerous other pipelines crossing his property, and he had negotiated 

fair compensation for all of them. In Rep. Drovdal's case and others, I have worked with experts 

who are not appraisers. One expert I have used in numerous cases is David Saxowsky, an 

economist and professor in the Department of Agribusiness and Applied Economics at NDSU. 

Mr. Saxowsky also holds a law degree, which means he is uniquely educated to offer expert 

testimony and opinions on the appropriate measure of damages in eminent domain actions. 

On this specific issue Mr. Saxowsky concluded: "An argument could be made that the 

pipeline will have minimal impact on the agricultural use of the surface and therefore, a minimal 

payment is adequate to compensate the surface owner. At least two points arise explaining that a 

minimal payment is not adequate compensation: I) easements recently granted for other buried 

pipelines through this same tract have paid substantially more compensation than is being offered 

for the water pipeline easement, and 2) economic concepts suggest that the law should consider 

more than the change in the value of the land surface to determine fair compensation for the right 

to bury a pipeline under agricultural land .... A region experiencing extensive use of the subsurface 
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would consider how an additional pipeline may impact current and future uses of the surface and 

subsurface. A community or region active with pipeline infrastructure would have comparable 

"sales" to consider in placing a value on a subsurface that will be used for another pipeline. If the 

community has limited comparable sales for easements or other uses, comparable sales in other 

communities could be considered as long as the other traits or characteristics of the transactions 

are comparable, such as, the subsurface of agricultural land is being used as the location for a 

buried pipeline .. .In summary, comparable sales should be considered in setting an appropriate 

compensation for the property rights taken by eminent domain. At a minimum, comparable "sales" 

of easements should be used in determining compensation for the purpose of eminent domain." 

This is the opinion of a trained economist with a law degree who has studied this specific issue in 

North Dakota. 

I would like to briefly address a couple other points. First, despite what some appraisers 

say, the appraisal methodology is itself largely subjective. I deposed one prominent appraiser, 

who testified under oath as follows: 

Q. So in your opinion, there are no accepted methodologies in the field of appraisal? 
A. The only accepted methodology is what I consider to be appropriate to come up 
with my judgment as to the property's market value. 
Q. And so the only limitation on the methodology used in appraisal, in your opinion, 
is what you determine to be appropriate in your judgment? 
A. Yes. 

The fact that appraisal methodology is subjective does not bar this testimony, however. This is 

because, to some extent, placing a value on a piece of property is always somewhat subjective. 

The North Dakota Jury Instruction on this issue makes it clear that there are no hard and fast rules 

about the evidence a landowner can submit on his damages. The pattern jury instruction in North 

Dakota states: "The determination of value in a condemnation proceeding is not a matter of a 

formula or artificial rules, but of sound judgment and discretion based upon [the juror's] 

consideration of all the relevant facts in a particular case." See North Dakota Jury Instructions 

(NDJI)-Civil C-75.05 (2014). North Dakota courts are also very receptive to landowner testimony 

regarding the value of their land. North Dakota's Supreme Court has stated that North Dakota has 

a "liberal rule that permits an owner to testify concerning the value of his property is based upon 

a presumed familiarity with the subject, acquired from having purchased it or from having gained 

a knowledge in some other way, sufficient to qualify him." See Alm Const. Co. v. Vertin, 118 

N.W.2d 737, 748 (N.D. 1962). 

SB 2259 is a significant step in the right direction with respect to the way we determine 

compensation in eminent domain proceedings. For the reasons outlined here, I urge a do pass. 

Thank you, 

Derrick Braaten 

• 

• 

• 
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Chairman Cook, Senate Finance and Taxation Committee members, for the record my 

name is Todd D. Kranda. I am an attorney with the Kelsch Ruff Kranda Nagle & Ludwig 

Law Finn in Mandan. I appear before you today as a lobbyist on behalf of the North Dakota 

Petroleum Council (NDPC) to oppose SB 2259. 

NDPC represents more than 500 companies involved in all aspects of the oil and gas 

industry, including oil and gas production, refining, pipelines, transportation, mineral leasing, 

consulting, legal work, and oilfield service activities in North Dakota, and has been 

representing the energy industry since 1952. 

SB 2259 is not unfamiliar because a bill substantially the same was introduced in the 

2017 Session as SB 2332, copy attached. I have also attached for your reference a copy of the 

• 
Bill Actions for SB 2332 as well as the relevant portion of the Journal of the Senate, page 

454 from the 31st Day, with the Senate vote defeating SB 2332 following a 6-0 Do Not Pass 

recommendation from the Senate Political Subdivisions Committee. 

SB 2259 provides for changes to the assessment of damages statute within the eminent 

domain laws, namely Chapter 32-15 NDCC. For anyone not familiar with the eminent 

domain process, I have attached for your reference a Fact Sheet from the Attorney General's 

office entitled Landowner Rights under ND's Eminent Domain Law. 

Under SB 2259 the existing appraisal methodology used in determining the value of 

property for just compensation is being changed unnecessarily. There is language being 

added that would create confusion and uncertainty. The current statute already provides for 

an adequate and fair process in determining valuations with damage assessments for just 

compensation with eminent domain proceedings . 

SB 2259, adds language, at page 2 lines 8-9, that refers to "an informed and willing, 

but unobligated seller and buyer". That provision would allow evidence based on fabricated 



and fictional transactions that never took place nor will take place. An appraiser already 

looks at completed sales of like or similar property to determine a fair and reasonable 

valuation. A hypothetical sale that never took place would allow complete speculation and 

conjecture to enter into a valuation. An example could be that "My neighbor said he would 

give me $X for that property" which then could be used to artificially establish a valuation. 

Also, SB 2259, at page 2 lines 10-11, refers the use of "any just and equitable method 

of valuation." There are primary methods of valuation that are used by appraisers which 

include: comparable sales; income approach and cost approach. These are tested and proven 

methods that a qualified and competent appraiser already knows and uses. An appraiser 

would not want to simply speculate on a "just and equitable method" for determining a 

valuation which cannot be supported or defended as being consistent, fair or accurate. 

Finally, SB 2259, at page 2 lines 12-19, refers to evidence of what had been paid for 

comparable easements. However those comparable easements are not necessarily "arms

length transactions" as they may be resolved under various unique situations including a 

concern over condemnation, time deadlines, and other special considerations and, as such, 

may not be an accurate, fair and reasonable representation of what certain property is truly 

worth. Testimony presented by Appraiser Joe Ibach from 2017 is also attached for review. 

The process used for assessment of damages with eminent domain situations does not 

need to be changed. I am unaware of any specific situations nor any examples under which 

the application of the current law did not result in a fair and reasonable valuation. The Court 

always has the discretion to consider various forms of relevant evidence in determining a fair 

and reasonable valuation. SB 2259 is not necessary and would create valuation problems. 

In conclusion, NDPC urges your opposition to SB 2259 and respectfully requests a Do 

• 

• 

Not Pass recommendation. Thank you and I would be happy to try to answer any questions. 
• 
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SENATE BILL NO. 2332 

Representatives 8. Anderson, D. Anderson, Langmuir 

COPY 

�I 

1 A BILL for an Act to amend and reenact section 32-15-22 of the North Dakota Century Code, 

2 relating to the valuation of property for just compensation. 

3 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

4 SECTION 1. AMENDMENT. Section 32-15-22 of the North Dakota Century Code is 

5 amended and reenacted as follows: 

6 32-15-22. Assessment of damages. 

7 .L The jury, or court, or referee, if a jury is waived, must hear such legal testimony as 

8 

9 

may be offered by any of the parties to the proceedings and thereupon must ascertain 

and assess: 

10 4:- a. The value of the property sought to be condemned and all improvements thereon 

11 

12 

13 

pertaining to the realty and of each and every separate estate or interest therein. 

If it consists of different parcels, the value of each parcel and each estate and 

interest therein shall be separately assessed. 

14 � Q..,_ If the property sought to be condemned constitutes only a part of a larger parcel, 

15 

16 

17 

the damages which will accrue to the portion not sought to be condemned by 

reason of its severance from the portion sought to be condemned and the 

construction of the improvement in the manner proposed by the plaintiff. 

18 3-:- £c If the property, though no part thereof is taken, will be damaged by the 

19 construction of the proposed improvement, the amount of such damages. _ 

20 4:- d. If the property is taken or damaged by the state or a public corporation, 

21 

22 

23 

24 

separately, how much the portion not sought to be condemned and each estate 

or interest therein will be benefited, if at all, by the construction of the 

improvement proposed by the plaintiff, and if the benefit shall be equal to the 

damages assessed under subseetions 2 and 3,subdivisions b and c the owner of 

Page No. 1 17.0996.01000 
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1 

2 

;.3 

4 

the parcel sha l l  be a l lowed no  com pensat ion except the va l u e  of the portion 

take n ,  but  if the benefit shal l  be less than the damages so assessed the former  

sha l l  be deducted from the la tter and  the remai nde r  sha l l  be the on ly damages 

a l l owed i n  add i t ion to the va l u e  of the port ion take n .  

5 5-:-2.., As fa r as pract icab le ,  compensat ion must be assessed separate ly for p roperty actua l ly  

6 taken and  for damages to that wh i ch is not taken .  

7 .3.., For pu rposes of determ i n i ng the va lue of property under th is sect ion : 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

a .  The val ue of property for wh ich there is a relevant market is t he  pri ce upon wh ich 

an  i nformed and  wi l l i ng, but  u nob l igated se l le r  and  b uyer wou l d  agree . 

b .  T h e  va lue  of property for wh ich there i s  no re levant market i s  determ i ned by a ny 

just and  equ i tab le  method of va l uation . 

� The determ i natio n  of va l ue  m ust use genera l ly accepted appra isal techn iques 

that may i n c l ude :  

/ 1 \ 
-W-,l Tech n iques used by a certified amlraiser: 

The price pa id  for comparab le  easements o r  leases of comparab le  type. 

s ize, and locat ion on the same or  s im i l a r  property: or 

Qj Compensat ion pa id  for t ransact ions of compa rab le type, s ize, and  location  

by  pub l i c  or  private enti t ies i n  arms length transact ions  on the same or  

s im i l a r  property. 
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North Dakota Leg is lative Branch 
Bi l l  Actions for SB 2332 

� Send me to BI i i  No. (9999 ) :  c_ ______ _ 

HJ=House Journal ;  SJ =Senate Journal 
Introduced by Sen .  Luick,  Erbele , Heckaman 
In troduced by Rep. B .  Anderson ,  D .  Anderson ,  Langmu ir 
A BILL ror an Act to amend and reen act section 32-1 5-22 of the North Dakota Century Code, relating to the valuation of property for just compensation .  

Date Chamber 
0 1 123 Senate 
02/02 Senate 
02114 Senate 
0211 5 Senate 
0211 6 Senate 

Back to top 

Meeting Desc 11 pt ion Journal 
I n troduced , nrst read ing ,  referred Pol itical Subd ivisions Committee SJ 1 77 
Committee H earing 1 0 : 00 
Reported back amended, do not pass, placed on calendar 6 O O SJ 426 
Amendment adopted , placed on calendar SJ 431 
Second read ing , ra i led to pass , yeas 13 nays 32 SJ 454 

454 JOU RNAL OF TH E SENATE 3 1 st DAY 

to amen Qd reenact sections 1 5 . 1 -36-0 1 ,  1 5 . 1 -36-02 ,  1 5 . 1 -36-06 ,  and  . 1 -36-0 8 ,  
subsection of section 2 1 -03-07, section  54-44 . 1 - 1 2 ,  a n d  subsectio of section  
57-62-02 of t North Dakota Century Code ,  relat ing to schoo l co tructio n  loans 
from the coa l velopment trust fund and the school const t:tion  assista n ce 
revolv ing  loan fu n contro l of the rate of expend itu res , and th transfer of interest 
from the coa l  develop ent trust fun d ;  to repea l  sections 9 a 1 0  of ch a pter 1 53 of 
the 20 1 5  Sess ion L s and sections 1 5- 1 0-60 ,  1 . 1 -27-46 , 1 5 . 1 -36-02 . 1 ,  
1 5 . 1 -36-03 ,  1 5 . 1 -36-06 ,  a (_1 � . 1 -36-07 of the North D ta Century Cod e ,  re la ting  
to the scho larship endowmern�

_.
m d ,  the uses of the fo · dation  a id stab i l iza tion fu nd ,  

and  schoo l  construct ion loans ;  provide an exp ir  ,on date ;  to  provide cont ingent 
transfers; to provide transfers ; to 1,rovide an aP, opriation ;  to prov ide a n  effective 
date ;  and to declare an emergency. '\, 

·,,\,, 
ROLL C A),. 

The quest ion be ing  on the fina l  passage of the re\.qed b i l l ,  wh ich has been rea d ,  and  has 
committee recom mendation of DO PA��-_Jr,e rol l  wai, cal led and the re were 45 YEAS , 
0 NAYS ,  0 EXCUSED ,  2 ABSENT AN D N_;? VOTI N G .  ', 

YEAS : Armstrong ;  Bekkedah l ;  Bowma�; B u rckhard ;  Cam �II ;  Casper ;  C lemens ;  Cook;  
Dever; Dotzenrod;  Erbe le ;  ,efrab inger ;  Heckaman;  Hogue; Ho lmberg ;  Kann ianen ;  
Ki lzer; K le i n ;  Krebsbach;/l<reun ;  Lafle n ;  Larsen ,  O . ;  LarSGJi , D . ,  Lee ,  G . ;  Lee ,  J . ;  
Lu ick ;  M arce l la is ;  Matl;Jtfn ; Meyer; Myrd a l ;  Ne lson ;  Oba n ;  Oeillk_e ; Os l a n d ;  P iepkom;  
Poolma n ;  Robinson/Roers; Rust ;  S cha i b l e ;  Sorvaag ;  U n ru)\; . Veda a ;  Wanzek; 
Ward n e r  // 

' ",. 
ABS ENT AND NOT y.6TI N G :  And erson ;  D a vison � 

./ 
Reengrossed SB  2272 passed and the emerg e n cy c lause was d eclared carried . 

SECOND READ I N G  OF SENATE B I L L  
S B  2332 : A B I L L  fo r a n  Act t o  a m e n d  and reenact section 32- 1 5-22 of the North D akota 

Century Cod e ,  relating  to the va luati o n  of property for just compensation .  

ROLL CALL 
The quest ion being on  the final passage of the amended b i l l ,  which h as been rea d ,  and  has 
com mittee recommendation of DO NOT PASS ,  the ro l l  was cal led and there were 13 YEAS,  
32 NAYS , 0 EXC USED ,  2 AB SENT AN D NOT VOTI N G .  

YEAS : Cook; Dotzenrod ; E rbe le ;  G_rab inger ;  Heckaman ;  Luick; Marce l l a i s ;  Mathern ; Ne lson ;  
Oban ;  Rob inson;  Wanzek; Wardner  

NAYS : Armstrong ;  Bekkedah l ;  Bowman ;  B u rckhard ;  Campbe l l ;  Casper; C lemens ;  Dever; 
Hogue ;  Ho l mberg ; Kann ianen ;  Ki lzer;  K le i n ;  Krebsbach ; Kreun ;  Laflen ;  Larsen ,  0 . ,  
Larson ,  D . ,  Lee, G . ,  Lee , J . ;  Meyer; Myrd a l ;  Oehlke;  Osland ; P iepko rn ;  Poe lman ;  
Roers ;  Rust; Schaib le ;  Sorvaag ; U n ru h ;  Vedaa 

ABS ENT AN D NOT VOTI N G :  Anderso n ;  Davison 

Engrossed S B  2332 fa1 1ec f. 

SECOND READ I N G  OF SENATE BILL 
S B  2327:  A B il l, r gn Act to create and enact a new subdiv is io subsect ion 2 of section 

1 2-60-24 , t1 . 1 ,  and subdivision v of subsectio of sectio n 54-06-04 of the 
North Dakota Ce Code,  re lati n g  to  the  reation of the department  of  
envi ronmenta l qua l ity, nsfer of duti and  respons ib i l it ies of the  state 
d e p a rtment  of health relat in e n vi r  m ental qua l ity to the department  of 
env i ro n m ental qua l ity, and b ienn ia l  rts of the department of env iro n m ental  
q u a l ity; to amend and reenact se · n 4-�1 . subdiv is ion b of s u bsection 5 of 
section 6-09 .4-03 ,  sections 1 -0 1 ,  1 1 -33-0�SQ..'1 1 1 -33-22 , subd ivision d of 
subsection 2 of section 1 -06. 1 -0 1 , section 1 5-05- �•--ubsection 1 of section 
1 9-0 1 -0 1 , section

�/
- 3-0 5 ,  20 . 1 - 1 7-0 1 ,  and 23-0 1 -02 ,  subsectio n  8 of section 
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N o rth Da ko ta Ap p ra i s e rs As s o c i a t i o n  

P . O  Box 752 1,  Ra p id  C i ty, SD 57709 

SENATE B ILL  NO.  2332 
Testimony 
Joe I bach 

Leg is lative C ha i rm a n ,  Board of D i rectors Membe r  
North Da kota Appra isers Associat ion (NOAA ) 
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My name is Joe I bach . the Cha i rman  of the Leg is lat ive Comm ittee for the North  Dakota 

Appra isers Associati on  The N OAA was incorporated i n  March  20 1 1 bu t  the Assoc ia t ion 's  by l aws and  its 

format ion d id not occu r  un t i l  J u n e  2 0 .  2 0 1 6 As of today  N OAA has 1 1 4 mem bers of wh ich 89 a re charter 

mem bers .  Membersh i p  rep resents abou t  50% of the l icensed and cert i f ied app ra isers l i v i ngip ractic i n g  i n  

North Da kota (There a re a bout  3 2 3  l icensed and  certified app ra isers i n  North Da kota.  b u t  ±30% d o  not 

l i ve I n  the state ) We a re exc ited about th is  opportu n i ty and look forwa rd to work ing  wi th the State 

Leg i s l ature .  The N DAA's  i n ten t  i s  to be the fu tu re "voice" of  the North Dakota a ppra isa l  profess ion  

I am here rep resen ti ng  the N OAA i n  oppos i t ion to  Sena te B i l l  No .  2332 . As a p ract ic ing  app ra iser  

w i th  more than 35  years  of exper ience In  the "em i nent doma i n ' '  wor ld . a tte m pt ing  to  leg is la te the  

"measure o f  damages" i s  concern ing  The  C h a pter 32- 1 5  of the No rth D akota Century  Code a l read'f 

deta i l s  the measure of j us t  com pensat ion Spec i f ica l l y  Sect ion  32- 1 5-06 1 d eta i l s  that  "The amount  shall 

not be less than the condemnor's approvecl appraisal or tvritten statement and summary of just  

compensation for the property " The  measure of damages . i f  not  m u tua l l y  negotiated between the 

condemnor  and  the property owner .  is  then addressed i n  the a ppra isa l  p rocess  I t  is  not  my i n ten t  to 

educate everyone  on the appraisa l process. However . the standa rd appra isa l  methodology in dete rm i n ing 

the damages shou ld be based on "market" reacti o n .  not on  pr iva te n egotiat ions  between a condemnor  

and pro perty owner .  I t  is  th e  com petent  appra iser' s respons ib i l i ty to  a na lyze the  market to  determ ine  if the 

impact of the proj ect adversely impacted the property 

I 



. S/3 .J. 3 3.L
.,2 . ; .  1 1  

.1 
The added l a n g uag e  i n  Section  3 of Senate B i l l  N o .  2332 is prob lematic Specifica l l y  
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• The  first sentence deta i ls  that "For purposes of determining the value of the property under this 

section . .  No defin it ion of "va lue'' is specified A m u ltitude of va l ue  defi n it ions  ex ist S imp ly  

referencing "va lue" then creates the issue of defin ing  va lue .  As defi ned i n  North Dakota Century 

Code Cha pte r  24-0 1 . market va lue is "The highest price for which property can be sold in the 

open market by a willing seller to a willing purchaser. neither actmg under compulsion and both 

exercising reasonable Judgment. " The defi n i t ion a l ready a l l ows for the h ighest pr ice supported i n  

an open m arket 

• Sections  3 a and 3 b .  refer to the existence or nonex istence of a "releva nt" market Who and how 

w i l l  one d eterm ine whether a re levant market exists? What is a relevant  market? 

• Section  3 b a lso deta i l s  that "Any Just and equitable method of valuation " may be used 

H istor ica l l y .  1 t  has been held that the only J ust and equ i tab le  method of va luat ion is  a 

d eterm ination  of the property's market va lue " before" i mposit ion of the proJect and "after" 

i mposit ion of the p roject The d ifference is the market va lue of the "ta ke" .  What  other  Just  and 

equ i tab le  method of va luation exists? The language i s  so vague that each s ide i n  a d i spute could 

introduce whatever evidence they determ ine to be appl icab le . The cu rren t  system a l ready a l lows 

the l andowner to effectively put forth whatever ev idence they deem appropr iate . The State has a 

p recede nce that  la ndowners are experts in the va l ue  of the i r  own property . I t  is then conceivab le 

that l i t iga nts wi l l  a ttempt to include anyth ing  re levant  outs ide the market-based measure of  

damages . 

• Section 3 c deta i l s  that  "The determination of value must use generally accepted appraisal 

techniques that  may include . .  " The word "may" i s  a lso prob lematic as who d eterm ines what 

shou ld  or  shou l d  not  be used 

• Section 3 ( 1 )  deta i l s  that  one of the methods is "Techniques used by a certified appraiser" The 

State of North Dakota has tvvo leve ls of "certified" appra isers, certified res identia l  and certified 

genera l .  O n l y  certified genera l appra isers a re l icensed to appra ise al l  p ro perty types outside the 

res ident ia l  world . E ven most statewide certified genera l  appra isers do  not have the competency 

to address the com p lex it ies i n  em inent  domain appra isa ls .  The language m u st be more specific to 

reflect certified  res ident ia l  or general a ppra ise rs hav ing the com petency to u ndertake the 

assig nment 
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• Section  3 c .  (2 )  re lates to "The price paid for comparable easements or leases of comparable 

type, size, and location on the same or similar property " The pr ices ag reed to th rough private 

negotiations do not constitute an open market .  They can vary consid erab ly based on the 

condemnor' s  motivat ion s _ I f  a com pany decides to pay a landowner compensation far exceeding 

what the m a rket wou ld support and th is  pr ice is  then used i n  a transact ion of a pub l ic  ent i ty , the 

taxpayer is or wi l l  be u lt imately pay ing for the above market price . Aga in .  the cu rrent system is  

des ig n ed to  be equ i tab le so  that the taxpayer i s  assured that  every a ttempt I s  made to  pay  on ly  

"fa i r  market va l ue " .  

• Sect ion 3 c ( 3 )  is somewhat contrad ictory to Section  3 c (2 )  as it re lates to compen sation based 

on  "arms-length transactions" .  Aga i n ,  on ly  a rm s-length transactions  m u st be considered i n  

determ in i ng d amages o f  a particu l ar property i n  any  particu la r  p roject. 

Exa m p les  of m is u se in determ 1 n 1 ng da mages based on th i s  p roposed l eg is lat io n a re many O n e  

company  may for whateve r reason decide t o  pay $ 1 0 , 000/acre fo r a n  easement s i m p l y  t o  exped ite 

con struction  of the project . A n other company bu i ld i ng  a project in prox im ity who is  u nder  no time 

constra i n t  may d ec ide to  on l y  pay  "fa i r  mark et va l ue" which . i n  th is  p a rti cu l a r  exam p le .  Is on l y  

-
$2 , 000/acre Which amoun t  of compensation I s  eq u ita b le? Which is a w indfa l l ?  U nders ta ndab ly  the 

taxpayer I s  n ot l i ab le  fo r the payment  of damages when oi l com pan ies a re i n vo lved . However . the 

consumer  w i l l  u l tim ately bea r  the consequences of their  dec is ions .  I f  the p ro posed measure of  

determ i n i n g  va lue o r  co m pensat ion extends  i n to mun ic ipa l i ty cou nty .  a nd  state p roiects . the taxpayer w i l l  

pay  "Any" fo rm o f  va l ue  t o  determ i ne damages i s  not  a p propriate The o n ly fa i r  va l ue  is "market va l u e" 

The presen t  system of determ i n i n g  dam ages has  been i n  p lace for decades and .  for the most pa rt i s  

work i ng  extremely  we l l .  

-

I n  clos ing ,  the "market" should be the basis for determin ing a l l  Just compensation and/or damages , not 

atypical motivated for-profit compan ies. The U S  Constitution emphasizes that a property owner should be fair ly 

pa id, not over paid as the taxpayer wou ld then suffer . Our cu rrent laws are incredibly permissive concerning what 

evidence a landowner may use in  a condemnation action .  This proposed legislation only makes the 

determination of damages more confusing. If any legislation is proposed , it is our position that the determination 

of value in an eminent domain case involving real property must be based on general ly accepted appraisal 

techniques and defin itions used by a cornµeler , t  ce, ti r,ell ye1 1eral c1µµ1 ai::.e1 . l nse11ing language in which no 

specific defin itions or guidel ines are provided does not serve the parties involved in possible condemnation 

actions, most importantly. the taxpayer. The NOAA, therefore. opposes Senate Bill No. 2332 . 
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Landowner R ights u nder North Dakota's 
Eminent Domain  Law 
Office of Attorney General, 600 E. Boulevard Avenue, Bismarck, ND 58505 . Tel : (70 1 )  328-22 10  

0 ccasionally, private property must be acquired for projects that  benefit the community as a whole, such as the 
construction of roads or public utilities. When a landowner refuses to sel l  property needed to allow the project to 
proceed, the eminent domain process may be initiated. This fact sheet describes how state agencies, local government, 

and some private entities use the condemnation process in North Dakota. It does not address the eminent domain process used by 
the federal government or by a private entity which gets condemnation power from federal law. 

What is "Eminent 
Domain?" 

Taking Private 
Property 

How is Property 
Selected? 

Negotiation 
Before 

Condemnation 

When is 
Condemnation 

Authorized? 

The "Quick Take" 
Procedure 

Condemnation 

Eminent Domain, also called "condemnation," is the power to take private properry for public use . 
Under state law, condemnation proceedings can be used for only projects which have a public use or 
public purpose. The law does not require a "public use" project be for actual use by the general public . 

Private property cannot be taken: 
• For economic development projects, including an increase in tax base, tax revenues, employment, 

or general economic health; 
• For the benefit a private individual or entity except as necessary for conducting a common carrier 

(such as telecommunications) or util i ty business. 

The process begins when the condemnor (the government agency or private entity that has the power 
to take private land) determines that construction of a public project will require the use of private 
property. To get to that point, however, the condemnor often does surveys and studies to determine 
exactly which parcels of land are needed. If the property is damaged during the study period, the 
condemnor must compensate the landowner (the person who owns or leases land subject to eminent 
domain proceedings) . If the landowner refuses to se l l  property identified as necessary for the public 
project, the property may be condemned. 

Before beginning condemnation proceedings, the condernnor must make a "reasonable and diligent 
effo11•· to negotiate and buy the property from the landowner. First the condemnor must establish an 
amount which it believes to be "just compensation" for the property. The condemnor must give the 
landowner a copy of a written appraisal of the property (if one was done) or a written summary 
showing how the "just compensation" was determined . 

The landowner has the right to request a l ist of at least ten neighboring landowners to whom offers are 
being made for the same project. If fewer than I O  are affected, then a l ist of all landowners must be 
provided. The landlord also has the right to examine and copy any map in the condemnor's possession 
showing the property affected by the project and to demand from the condemnor a list of any other 
landowners within the county or adjacent counties whose property must be taken for the project. 

If the landowner and condemnor cannot reach an agreement, the condemnor may use its condemnation 
powers to acquire the property. At this point the eminent domain procedure differs depending upon 
what entity is acquiring the property and to what use that property will be put. 

Certain state and local government enti ties have the power to use the "Quick Take" procedure to 
acquire property for "right of way ." The "Quick Take" procedure allows the government entity to take 
immediate possession of the property upon offering to buy it and depositing the amount of the 
purchase offer with the clerk of the district court in the county where the property is located . The clerk 
must notify the landowner that the money has been deposited. If the landowner disputes the taking of 
the property or the amount offered for it, the landowner must appeal to the district court. 

In all other situations, the coodemnor is not allowed to take possession of the property until the amount 
of "just compensation" bas been determined through the court system and that amount has been paid to 
the landowner or deposited with the court. The court process begins when the condemnor serves the 
landowner with a summons and complaint. 



Use or 
Necessity? 

Just 
Compensation 

Damage 
Awards 

Attorney 
Fees 

A Summary of 
Landowner 

Rights 

Landowners may challenge the "use" or "necessity" for taking the land . A judge must decide the legal 
question of use or necessity .  The court wil l  schedule a separate hearing to determine these questions. If 
they are not happy with the judge ' s  decision, ei ther the landowner or condemnor may appeal to the 
North Dakota Supreme Court. 

After the use or necessi ty issue has been resolved by the court, a trial will be set to determine the 
amount the landowner should be paid for the property - the "just compensation." Just compensation is 
payment made by the condemnor that is intended to make the landowner financially "whole " again . 
The determination will be made by a jury or, if the landowner waives the right to a jury, by a judge. At 
the trial, both the landowner and condemner present their opinions on the amount of just compensa
tion. Both sides are allowed to have witnesses, expert appraisers, eithibits and other evidence to sup
port their claims. 

"Just Compensation" is determined after the judge or jury has listened to the evidence and considered 
all the documents presented by both sides. If either side is dissatisfied with the amount determined at 
trial as just compensation, a new trial may be requested or an appeal made to the North Dakota Su
preme Court, or both. While the appeal is pending, the trial court judge may allow the condemner to 
take possession of the property after depositing the amount of just compensation awarded at trial . The 
amount ultimately decided to be due to the landowner will be paid when the appeals are finished . 

The landowner has the right to be compensated for the value of the property taken, including the value 
of any improvements to the property, as well as payment for certain additional damages: 

1 .  Severance Damages - awarded i f  the property to be taken is part of a larger parcel of land and the 
remaining l and loses val ue or i s  damaged because i t  is severed from the part taken in the condem
nation process. 

2 .  Cn�u�ntia! D�rr.!!g� ;1\varded if prcperty net tak:!� by condem...Jation is dauaa.gcd by con-
struction of the public project. 

Occasionally, tbe construction of the public project improves or enhances the remain ing property not 
taken. In that case. the value of  such improvement is deducted from the amount of damages due to the 
landowner. These improvements do not reduce the value of the property taken or the amount of j ust 
compensation. 

Most courts order the condemner to pay the landowner · s  "reasonable" costs and attorney fees assoc i 
ated with the trial .  The court decides what is "reasonable," so the landowner may not be ful ly  reim
bursed for a! 1  actua! costs and attorney fees .  The court may also require the condemner to pay the 
landowner' s  attorney fees and costs associated with an appeal .  However, if the landowner appeals or 
requests a new trial and does not win. the court may impose the costs of appeal or the new trial on the 
landowner. 

Landowners have the right to: 

• Negotiate with the condemner before condemnation proceedings begin; 

• Receive a copy of the apprai sal done by the condemnor, or a written statement and summary 
showing the basis of the condemner ' s  offer; 

• Request and receive a list of neighboring property owners to whom offers have been made, inc lud
ing a map of the affected property; and the list of landowners in adjacent counties whose property 
is affected by the project ;  

• Ask a judge to decide whether the property the condemner wants to take is "necessary" for the 
proposed use; 

• Have a judge or jury decide the amount of "j ust compensation;" 

• Appeal a court decision regarding public use, necessity, or just compensation;  and to ask for com
pensation for attorney fees and costs. 

This fact sheet is not intended to describe every right a landowner may have or cover every situation. The Office of Attorney 
General is prohibited by law from providing legal advice. For legal advice or more informaLion please contact an attorney in 
private practice knowledgeable about condemnalion proceedings. 
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My name is Corey Kost, member of the Legislative Committee of the North Dakota Appraisers 

Association (N OAA) . As of today, N OAA has 1 53 members, representing about 95% of the licensed and certified 

appraisers living/practicing in North Dakota. (There are about 300 licensed and certified appraisers in North 

• 
Dakota, but about half do not live in the state. )  The N OAA appreciates this opportunity to present the "voice" of 

North Dakota appraisers. 

-

I am here representing the N OAA in opposition to Senate Bill No. 2259. As a practicing appraiser with 

experience completing appraisals for use in "eminent domain" proceedings, I believe attempting to legislate the 

"measure of damages" to be concerning. Chapter 32-1 5 of the North Dakota Century Code already details the 

measure of just compensation . Specifically , Section 32-1 5-06.1 details that "The amount shall not be less than the 

condemner's approved appraisal or written statement and summary of just compensation for the property. " The 

measure of damages, if not mutually negotiated between the condemner and the property owner, is then 

add ressed in the appraisal process. I t  is not my intent to educate everyone on the appraisal process. However, 

the standard appraisal methodology in determining the damages is based on "market" reaction ,  not on private 

negotiations between a condemner and property owner. It is the competent appraiser's responsibility to analyze 

the market to determine if the project impact adversely impacts the property . 

The added language in Section 3 of Senate Bill No. 2259 is problematic. Specifically : 



• 

• 

-

• The first sentence of Section 3 starts: "For purposes of determining the value of the property under this 

section . . .  ". No definition of "value" is specified yet a multitude of value definitions exist. Simply referencing 

"value" then creates a need for a definition .  As defined in North Dakota Century Code: Chapter 24-0 1 ,  

"market value" is "The highest price for which property can b e  sold in the open market by a willing seller to a 

willing purchaser, neither acting under compulsion and both exercising reasonable judgment. " The definition 

already allows for the highest price supported in an open market. 

• Sections 3a and 3b refer to the existence or nonexistence of a " relevant" market. Who and how will one 

determine whether a relevant market exists? What is a relevant market? 

• Section 3b also details that "Any just and equitable method of valuation " may be used. H istorically, it has 

been held that the only just and equitable method of valuation is a determination of the property's market 

value "before" imposition of the project and "after" imposition of the project. The difference is the market value 

of the "take" . What other just and equitable method of valuation exists? The language is so vague that each 

side in a dispute could introduce whatever evidence they determine to be applicable. The current system 

already allows the landowner to effectively put forth whatever evidence they deem appropriate. The State has 

a precedence that landowners are experts in the value of their own property . I t  is then conceivable that 

litigants will attempt to include anything relevant outside the market-based measure of damages. 

• Section 3c starts: "The determination of value must use generally accepted appraisal techniques that may 

include . . .  ". The word "may" is also problematic as it is unclear who determines what should or should not be 

used. 

• Section 3c ( 1 ) details that one of the accepted methods is "Techniques used by a certified appraiser". The 

State of North Dakota has two levels of "certified" appraisers, certified residential and certified general. Only 

certified general appraisers are licensed to appraise all property types outside the residential world. Even 

most statewide certified general appraisers do not have the competency to address the complexities in 

eminent domain appraisals . The language should be more specific to reflect certified residential or certified 

general appraisers who have the competency to undertake the assignment. 

• Section 3c (2) allows for "The price paid for comparable easements or /eases of comparable type, size, and 

location on the same or similar property" to be included as a generally accepted appraisal technique used in 

the determination of value. The prices agreed to th rough private negotiations do not constitute an open 

market. They can vary considerably based on the condemner's motivations. I f  a company decides to pay a 

landowner compensation far exceeding what the market would support and this price is then used in a public 
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entity transaction , the taxpayer is or will be ult imately pay ing for the above-market price. Again ,  the current 

system is designed to be equitable so that the taxpayer is assured that every attempt is made to pay "fair 

market value" . 

• Section 3c (3) is somewhat contradictory to Section 3c (2) as it relates to compensation based on "arms

length transactions" . Again ,  only arms-length transactions must be considered i n  determ in i ng damages of a 

particular property i n  any particular project based on market value. 

Examples of m isuse in  determ in i ng damages based on this proposed legislation are many. One such 

example is that a company may decide to pay $ 1 0 ,000/acre for an easement simply to expedite construction of 

the project. Another company buildi ng a project on comparable land who is under no t ime constraint may decide 

to only pay "fair market value" which, in this particular example, is only $2 ,000/acre. Which amount of 

compensation is equitable? Which is a windfall? Understandably , the taxpayer is not liable for the payment of 

damages when for-profit private entities such as oil compan ies are i nvolved. However, the consumer will 

ult imately bear the consequences of their decisions. I f  this proposed measure of determin ing value or 

compensation extends i nto mun icipal, county, and state projects, the taxpayer will pay. Usi ng "any" form of value 

to determine damages is not appropriate. The only fair value is "market value" . The present system of determ in i ng 

damages has been i n  place for decades and, for the most part, is working extremely well. 

I n  closing, the "market" should be the basis for determ in i ng all just compensation and/or damages, not atypically 

motivated for-profit companies. The U.S. Constitution emphasizes that a property owner should be paid fairly, not 

over-paid, as the taxpayer would then suffer. Our current laws are i ncredibly perm issive concern i ng what 

evidence a landowner may use in  a condemnation  action . This proposed legislation only makes the determination 

of damages more confusi ng. I f  any legislation is to move forward, it is our position that the determ ination of value 

i n  an eminent domain case involv ing real property must be based on generally accepted appraisal techn iques and 

defi n it ions used by a competent certified general appraiser. I nserting language in which no specific defin itions or 

guidel ines are provided does not serve the parties i nvolved i n  possi ble condemnation actions, most importantly , 

the taxpayer. The N OAA, therefore, opposes Senate B i ll No. 2259 . 



Written Testimony Provided To : 
Senate Finance & Tax Committee 
By Danette Welsh 
January 2 1 , 20 1 9  Regard ing :  Senate Bi l l  No. 2259 

Mr. Chairman and members of the committee, 

For the record , my name is Danette Welsh ,  and I serve as d i rector of government relations for ONEOK, I nc. Based in 
Tu lsa ,  Oklahoma with reg ional offices in Sidney, Montana and Watford City, North Dakota, ONEOK is the largest 
natural gas gathering and processing company in the Wil l iston Bas in .  We currently have over 350 employees 
manag ing approximately 8 ,000 mi les of natural gas gathering pipel ines and 1 bi l l ion cubic feet per day of natural gas 
processing faci l ities in western North Dakota . 

I stand before you in opposition to Senate Bi l l  2259, particularly out of concern for the language regard ing 

comparable easements and compensation, which is taken d i rectly from existing Wyoming statute . I n  addition to our 

assets in North Dakota, we also have gathering and processing and transmission pipel ine faci l ities in Wyoming .  In 

short, th is statute has been incred ibly negatively impactfu l .  

Since passing this law in  2007, and with much slower development of  its oi l  and gas resources in the past 10 years 

when compared to North Dakota , Wyoming now finds itself crossing the threshold where resource development 

decisions are being impacted because land prices are so far out of line with real valuations. The state of Wyoming is 

losing out on revenue, and its citizens are losing out on mi l l ions of dol lars' worth of taxes , royalty i ncome, jobs, etc . ,  

because the use of  'comparable easements and compensation' are systematical ly making natural resource 

development uneconomic. 

The most expensive ag reement any company has signed becomes the floor for negotiations for al l 

compan ies because the landowner is able to present that agreement as evidence to a jury .  I n  order to avoid the 

delay, expense and risk associated with condemnation , companies are forced to pay a premium to the next 

landowner. That new premium becomes the floor for the next round of negotiations and the spiral continues. The 

value for easements completely divorces itself from any harm to the landowner or value for land . 

Our key concern is that a pipel ine company has l ittle to no choice in what property they purchase. They are required 

to purchase property in a specific area to serve specific mineral development. The only choice is condemnation or 

make a dea l .  And keep in mind ,  WY al lows condemnation for gathering l ines. North Dakota does not al low the use of 

condemnation for gathering l ines, but with the passage of SB 2259 it is certain the cei l ing-to-floor threshold will be de 

facto for all faci l ities . 

Thank you for the opportun ity to provide comment; we respectfu l ly request a ' no' vote on SB 2259. 

1 / 0 1  Burnt Boat D(ve 
B:srn,ir::k .  N D  58503 
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Senate Bill 2259 
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Good morning, Mr. Chairman and members of the committee .  My name is 
Michael Knox, I am the Right of Way (ROW) Program Manager for the 
Environmental and Transportation Services Division. Thank you for giving me the 
opportunity to discuss the proposed changes as outlined by this bil l and answer any 
additional questions that you may have . 

Senate Bil l  2259 proposes to establish a method of determining the value of a 
property and damages under different scenarios inc luding comparable easement 
transactions and alternative valuation methods in lieu of an appraisal . 

The current North Dakota Department of Transportation (DOT) guidelines 
general ly mirror Federal Highway Code of Federal Regulation guidelines when it 
comes to determining property valuation and damages .  Any transactions over 
$25 ,000 require an appraisal and the DOT requires those appraisals to be 
conducted by a certified general appraiser and reviewed by the DOT Chief Review 
Appraiser. Any valuations between $ 1 0,000 and $25 ,000 the landowner is given 
the option of having an appraisal provided. Any transactions under $ 1 0 ,000, a 
simple  valuation method is all that is required. 

For the most part, the DOT already follows the processes outlined in the proposed 
language of the bil l .  However, a couple areas of concern in the proposed sections 
1 and 3 should be reconsidered. 

In Section 1 ,  regarding "legal testimony", it should be made c lear that exhibits are 
not to be excluded as they may add the same or greater evidentiary value than 
testimony. 

At the beginning of section 3 and for reference to the subcategories thereafter, any 
sales analysis of property should be prefaced with the conditional language by "in 

• 
an arms length transaction" in order to further define and remove any ambiguity. 



Secondly, in section 3 .  a, in addition to the proposed language stated above, we 
suggest changing the language to "the value of property for which there is  a 
relevant market is  the price upon which an informed and wi l l ing, but unobl igated 
seller and buyer would agree" and that both parties are wel l  advised and acting in 
what they consider to be their best interests . The DOT follows the Uniform Act, 
which closely relates to the Appraisal Institute ' s  definition and is consistent with 
current standard definitions . 

Thirdly, in section 3 .  b,  the sentence containing the word "any" should be replaced 
with "a reasonable" just and equitable method of valuation. Again, the vagueness 
of the language does not define who would be able to determine the valuation. In 
this  situation, qual ified appraisers should be the experts in this  area rather than a 
common lay person not in the versed in the field. 

In section 3 .  c (2), "comparable easements should be more clearly defined. A 
permanent easement is  different from a temporary construction easement in the 
type of land is acquired by the DOT. All agencies have different motivations, 
obj ectives and rules they must follow. A power l ine easement is not comparable to 
a roadway easement. A pipel ine easement is not comparable to a roadway 
easement and has different impacts and restrictions than a power l ine easement. 
There are significant differences, both from an impact perspective and a risk 
perspective, between a 4" water pipel ine easement and a 3 0" oil pipel ine easement. 
A stipulation indicating a "reasonable and comparable timeframe" should also be 
included. 

Final ly, easements are similar to a commodity and are subj ect to market 
conditions . Easement and leases were much higher in demand at certain highpoints 
or at the height of the economic boom versus where they are at today or fifteen 
years ago . Just because one received and a high value easement payment five years 
ago may or may not be what the valuation would be today. 

It appears that the DOT mostly follows the processes and guidel ines contained 
within this bi l l .  However, some points of clarification are needed to reduce the 
ambiguity and vagueness of the proposed bil l  changes .  By incorporating our 
recommended language changes, it wil l  provide needed clarity during our good 
faith negotiations . It wi l l  allow us to avoid situations by those who seek to exploit 
the loopholes which ultimately result in delayed proj ect timel ines and higher costs 
absorbed by the people of North Dakota. 

Thank you, Mr. Chairman, I would be happy to answer any questions . 

• 

• 

• 
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