
19.8166.03000 FISCAL NOTE
Requested by Legislative Council

01/21/2019

Amendment to: SB 2347

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues $0 $0 $0 $0 $1,000,000 $0

Expenditures $0 $0 $181,733 $1,635,593 $310,601 $1,464,264

Appropriations $0 $0 $181,733 $1,635,593 $310,601 $1,464,264

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

This bill provides for a false claims act needed prior to the state having a Medicaid Fraud Control Unit. It also 
provides for a Medicaid Fraud Control Unit in the Office of Attorney General.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

On December 19, 2017, the Department of Human Services received a letter from the US Department of Health & 
Human Services Centers for Medicare and Medicaid Services indicating the state's request for a continued waiver 
from having a state MFCU was denied. North Dakota is the only state without a MFCU.

Section 4 requires the Medicaid Fraud Control Unit (MFCU) in the Office of Attorney General to investigate alleged 
false medical assistance claims and to possibly file a civil action, a criminal action, or both against any person that 
violated or is violating this Act.

Section 14 establishes the MFCU in the Office of Attorney General.

The person bringing the Medicaid Fraud claim to the attention of the state is eligible for a percentage of the 
Medicaid proceeds recovered and may also recover reasonable expenses necessarily incurred plus reasonable 
attorney's fees and costs.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

It is unclear at this time the amount of recoveries under this Act. South Dakota has averaged $2.6 million in 
recoveries during the last eight years. Other neighboring states have seen recoveries ranging between $9-23 million 
over a six year period. North Dakota may see Medicaid recoveries of at least the lower part of the range although 
this is speculative. It is likely the recoveries will be realized in the 2021-23 biennium given the startup time needed 
for investigations and adjudications. Estimated general fund revenues may be $1 million in the 2021-23 biennium.



B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

As reported to the interim Human Services committee, 7 staff members are needed to carry out the requirements of 
a Medicaid Fraud Control Unit. These staff members would be 2 attorneys, 2 criminal investigators, 2 auditors, and 1 
administrative assistant. The 2019-21 biennium estimated expenses include $1,333,716 for salaries, $398,809 for 
operating expenses and $84,800 for needed equipment. The 2021-23 biennium estimated expenses include 
$1,412,965 in salaries and $361,900 in operating expenses.

For the first three years the federal government will pay 90% of the expenses. After three years the federal 
government will pay 75% of expenses.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

As reported to the interim Human Services committee, 7 staff members are needed to carry out the requirements of 
a Medicaid Fraud Control Unit. These staff members would be 2 attorneys, 2 criminal investigators, 2 auditors and 1 
administrative assistant. The 2019-21 biennium estimated expenses include $1,333,716 for salaries, $398,809 for 
operating expenses and $84,800 for equipment. The 2021-23 biennium estimated expenses include $1,412,965 in 
salaries and $361,900 in operating expenses.

For the first three years the federal government will pay 90% of the expenses. After three years the federal 
government will pay 75% of expenses.

Name: Kathy Roll

Agency: Office of Attorney General

Telephone: 701-328-3622

Date Prepared: 01/23/2019



19.8166.02000 FISCAL NOTE
Requested by Legislative Council

01/21/2019

Amendment to: SB 2347

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues $0 $0 $0 $0 $1,000,000 $0

Expenditures $0 $0 $181,733 $1,635,593 $310,601 $1,464,264

Appropriations $0 $0 $181,733 $1,635,593 $310,601 $1,464,264

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

This bill provides for a false claims act needed prior to the state having a Medicaid Fraud Control Unit. It also 
provides for a Medicaid Fraud Control Unit in the Office of Attorney General.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

On December 19, 2017, the Department of Human Services received a letter from the US Department of Health & 
Human Services Centers for Medicare and Medicaid Services indicating the state's request for a continued waiver 
from having a state MFCU was denied. North Dakota is the only state without a MFCU.

Section 4 requires the Medicaid Fraud Control Unit (MFCU) in the Office of Attorney General to investigate alleged 
false medical assistance claims and to possibly file a civil action, a criminal action, or both against any person that 
violated or is violating this Act.

Section 14 establishes the MFCU in the Office of Attorney General.

The person bringing the Medicaid Fraud claim to the attention of the state is eligible for a percentage of the 
Medicaid proceeds recovered and may also recover reasonable expenses necessarily incurred plus reasonable 
attorney's fees and costs.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

It is unclear at this time the amount of recoveries under this Act. South Dakota has averaged $2.6 million in 
recoveries during the last eight years. Other neighboring states have seen recoveries ranging between $9-23 million 
over a six year period. North Dakota may see Medicaid recoveries of at least the lower part of the range although 
this is speculative. It is likely the recoveries will be realized in the 2021-23 biennium given the startup time needed 
for investigations and adjudications. Estimated general fund revenues may be $1 million in the 2021-23 biennium.



B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

As reported to the interim Human Services committee, 7 staff members are needed to carry out the requirements of 
a Medicaid Fraud Control Unit. These staff members would be 2 attorneys, 2 criminal investigators, 2 auditors, and 1 
administrative assistant. The 2019-21 biennium estimated expenses include $1,333,716 for salaries, $398,809 for 
operating expenses and $84,800 for needed equipment. The 2021-23 biennium estimated expenses include 
$1,412,965 in salaries and $361,900 in operating expenses.

For the first three years the federal government will pay 90% of the expenses. After three years the federal 
government will pay 75% of expenses.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

As reported to the interim Human Services committee, 7 staff members are needed to carry out the requirements of 
a Medicaid Fraud Control Unit. These staff members would be 2 attorneys, 2 criminal investigators, 2 auditors and 1 
administrative assistant. The 2019-21 biennium estimated expenses include $1,333,716 for salaries, $398,809 for 
operating expenses and $84,800 for equipment. The 2021-23 biennium estimated expenses include $1,412,965 in 
salaries and $361,900 in operating expenses.

For the first three years the federal government will pay 90% of the expenses. After three years the federal 
government will pay 75% of expenses.

Name: Kathy Roll

Agency: Office of Attorney General

Telephone: 701-328-3622

Date Prepared: 01/23/2019



19.8166.01000 FISCAL NOTE
Requested by Legislative Council

01/21/2019

Bill/Resolution No.: SB 2347

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues $0 $0 $0 $0 $1,000,000 $0

Expenditures $0 $0 $181,733 $1,635,593 $310,601 $1,464,264

Appropriations $0 $0 $181,733 $1,635,593 $310,601 $1,464,264

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

This bill provides for a false claims act needed prior to the state having a Medicaid Fraud Control Unit. It also 
provides for a Medicaid Fraud Control Unit in the Office of Attorney General.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

On December 19, 2017, the Department of Human Services received a letter from the US Department of Health & 
Human Services Centers for Medicare and Medicaid Services indicating the state's request for a continued waiver 
from having a state MFCU was denied. North Dakota is the only state without a MFCU.

Section 4 requires the Medicaid Fraud Control Unit (MFCU) in the Office of Attorney General to investigate alleged 
false medical assistance claims and to possibly file a civil action, a criminal action, or both against any person that 
violated or is violating this Act.

Section 14 establishes the MFCU in the Office of Attorney General.

The person bringing the Medicaid Fraud claim to the attention of the state is eligible for a percentage of the 
Medicaid proceeds recovered and may also recover reasonable expenses necessarily incurred plus reasonable 
attorney's fees and costs.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

It is unclear at this time the amount of recoveries under this Act. South Dakota has averaged $2.6 million in 
recoveries during the last eight years. Other neighboring states have seen recoveries ranging between $9-23 million 
over a six year period. North Dakota may see Medicaid recoveries of at least the lower part of the range although 
this is speculative. It is likely the recoveries will be realized in the 2021-23 biennium given the startup time needed 
for investigations and adjudications. Estimated general fund revenues may be $1 million in the 2021-23 biennium.



B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

As reported to the interim Human Services committee, 7 staff members are needed to carry out the requirements of 
a Medicaid Fraud Control Unit. These staff members would be 2 attorneys, 2 criminal investigators, 2 auditors, and 1 
administrative assistant. The 2019-21 biennium estimated expenses include $1,333,716 for salaries, $398,809 for 
operating expenses and $84,800 for needed equipment. The 2021-23 biennium estimated expenses include 
$1,412,965 in salaries and $361,900 in operating expenses.

For the first three years the federal government will pay 90% of the expenses. After three years the federal 
government will pay 75% of expenses.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

As reported to the interim Human Services committee, 7 staff members are needed to carry out the requirements of 
a Medicaid Fraud Control Unit. These staff members would be 2 attorneys, 2 criminal investigators, 2 auditors and 1 
administrative assistant. The 2019-21 biennium estimated expenses include $1,333,716 for salaries, $398,809 for 
operating expenses and $84,800 for equipment. The 2021-23 biennium estimated expenses include $1,412,965 in 
salaries and $361,900 in operating expenses.

For the first three years the federal government will pay 90% of the expenses. After three years the federal 
government will pay 75% of expenses.

Name: Kathy Roll

Agency: Office of Attorney General

Telephone: 701-328-3622

Date Prepared: 01/23/2019
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2019 SENATE STANDING COMMITTEE MINUTES 

Human Services Committee 
Red River Room, State Capitol 

SB 2347 
1/28/2019 

Job # 31536 
 

☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk Signature: Justin Velez 

 

Explanation or reason for introduction of bill/resolution: 

 
To provide for liability for false medical assistance claims and to provide for a Medicaid fraud 
control unit; and to provide a penalty. 
 

Minutes:                                                 Attachment #1 

 
Madam Chair Lee: Opens the hearing on SB 2347 
 
Senator K. Roers: Introduces SB 2347 and gives a brief description.  
 
(01:27-21:11) Maggie Anderson, Director of Medical Services Division of the 
Department of Human Services. Testifying in favor of SB 2347. Please see Attachment 
#1 for testimony.  
 
(04:44) Madam Chair Lee: When it says that the unit will not receive funds made. Does that 
mean that you aren’t going to get it back in the department of human services? Where does 
the money go that is recaptured? 
 
Maggie Anderson: The funds that would be recaptured certainly the federal portion of those 
would need to be returned to the federal government and then if there were repayments as 
a result of an overpayment to a provider, those all need to be accounted for back to the 
general fund. Whether they would flow back to the department and we would deposit them 
or the attorney general’s office would deposit them but, there is also supposed to be this 
relationship where it’s not to fund the agency because you don’t want to set it up like a 
contingent type of agency where it would actually fund the operations. Eventually the state 
funds would get back to the general fund whether they would come back to the department 
of the general fund.  
 
Madam Chair Lee: The second part of that question was the provider that is not necessarily 
a guilty party in this, are they going to have to pay back funds that they in good faith were 
payed to provide a service? 
 
Maggie Anderson: If our program integrity unit or the Medicaid fraud control unit find 
overpayments and those would actually be a situation where the provider shouldn’t have 
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billed us and that could have been intentional or unintentional, the provider would be 
expected to repay those.  
 
Madam Chair Lee: So if the provider was a part of the fraud, I’m not trying to nitpick but I 
think there may be times when it isn’t necessarily open therapy services who initiated this 
problem it might be that he is doing the work because someone else has told him to do that. 
Are the details figured out to make sure that they are innocent?  
 
Maggie Anderson: the investigation would need to fair out all of those details. In terms of 
whether that provider was a known party to a larger conspiracy event, the Medicaid fraud 
control unit focuses on provider fraud and not recipient fraud. There are exceptions where 
recipients can come into that. My faith would be in the investigation whether the company 
was fraudulently billing and aware or not.  
 
(8:12) Maggie Anderson continues testimony.  
 
(11:05) Senator Hogan: I think the misuse with personal funds is a very detailed complex 
investigation and to have higher skilled investigators might be good rather than protective 
service investigators because of the detail and complexity. Is that some of the thinking behind 
it? 
 
Maggie Anderson: Certainly, the Medicaid fraud control unit would have trained 
investigators.  
 
Madam Chair Lee: I’m just concerned about the overlap that might come from this and the 
exhilaration into something that might not have needed to go to a level that could be 
discussed at a different level and make sure everything gets squared away.  
 
Maggie Anderson: That’s where the MOU’s (memorandum of understanding) would play 
out.  
 
(12:36) Maggie Anderson continues testimony.  
 
Senator K. Roers: In the interim when you were doing studies, what is the frequencies of 
incidents that could have been elevated to this unit and what are you doing now with those 
cases? 
 
Maggie Anderson: We looked at the other states staffing, cost of units, and the number of 
investigations they have completed.  You can always look at the numbers that are spent on 
the unit but we did prepare information that compares to similar size states. If we find 
suspicion of credible fraud, we refer that to the attorney general. Some of those are going to 
hit the radar and some of them are just not going to be a large enough case or situation for 
them to take.  
 
Senator Anderson: The federal law says that your unit within your department may refer 
instances of credible fraud, how do you see that as how you are operating now? 
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Maggie Anderson: I would see our unit functioning as they do now but would refer the cases 
to the fraud unit instead of the attorney general’s office.  
 
Senator Anderson: Right now you’re referring to the office of inspector general, is that going 
to go away then and it will just go to the ND fraud unit who would then involve the inspector 
general if they thought it was important? How does that relationship work? 
 
Maggie Anderson: A lot of those things will need to be addressed in the MOU’s that would 
occur as to whether there would be any instances that we would then still have that direct 
referral to the office of inspector general or whether in all cases we would make the referral 
to the fraud unit and they would further investigate and interact with the OIG (office of 
inspector general) if necessary.   
 
Senator Anderson: What main difference might be that your now no longer going to be 
dependent on the prosecuting attorney in the county but depending on the attorney general’s 
office. 
 
Maggie Anderson: That is correct 
 
Senator K. Roers: Can you tell me what’s the penalty if we don’t do this? 
 
Maggie Anderson: It’s impossible to answer that but after we received the letter from CMS 
I was expecting it to be more direct and they just ended with saying they denied our waiver 
and to come up with an implementation plan. So I had a follow up phone call with them and 
asked if we don’t have one, does that affect our Medicaid funding. Their comment to me was, 
coming out of this next session, absent having a Medicaid fraud control unit they would move 
forward with corrective action that corrective action can be anything up to and including 
withholding Medicaid funding. They cannot speak for the CMS administrator, nor will the CMS 
administrator just say that is the automatic action. They would work with the state through a 
corrective action plan to determine what that action would be but, that action could be up to 
and including withholding Medicaid funding.  
 
(27:38-29:26) Troy Siebel, Chief Deputy Attorney General. Offering neutral testimony 
for SB 2347. Testimony is as follows.  
 
Troy Siebel: I am here to answer any questions that you might have but I would like to start 
out by saying that as the AG (attorney general) has stated on several occasions over the 
course of the last several sessions; the office is officially neutral in terms of whether or not 
North Dakota has a Medicaid fraud control unit. The AG has indicated that it seems to make 
sense. North Dakota is the only state in the country that does not have a Medicaid fraud 
control unit and in the event that this body decides to adopt and implement the Medicaid 
fraud control unit, the AG is happy to take on that responsibility and we will do it and do it 
well, he would just ask that this body also provide the resources that we need to actually 
implement the unit. Having said that we think that it makes sense. We have been instrumental 
with our office working with Maggie Anderson and the folks at human services in drafting the 
false claims act which is before you as well as some of the other language that is required to 
implement. This version that is front of you, there might be a few tweaks that we would like 
to see but that is something that we can definitely work with the sponsor and going forward.  
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Senator Anderson: You have done some work with states of similar size to see what 
resources they apply and what issues they come up with. What happens if we approve this 
the way it is and the FTE’s are sitting around with nothing to do.  
 
Troy Siebel: We have been in close contact with South Dakota and they are very busy and 
the number of FTE’s reflects their suggestions. I don’t think we would be in that position from 
what we are hearing from South Dakota.  
 
Senator Anderson: This is more of a statement; just from reading the news I would 
anticipate we won’t be as busy as South Dakota because they have a lot of things going on 
down there that I wouldn’t expect to happen in North Dakota.  
 
Senator O. Larsen: Is it just changing the workload so the bill is asking to implement more 
workers but the work is already being done is that correct? 
 
Troy Siebel: I think it’s fair to say that what is happening now is the cases are being referred 
to the feds and they don’t take on all of these cases so they aren’t being investigated or 
prosecuted at this time. 
 
Senator Hogan: Do you see working with the OIG on some of these cases particularly across 
state jurisdiction? 
 
Troy Siebel: A lot of those details would be ironed out in the MOU.  
 
Senator Hogan: Do you see any role for the local states attorney? 
 
Troy Siebel: I would see it being at the state level. We would expect the states attorney 
would be happy to take on the unit.  
 
Senator Hogan: Is it fair to say that’s part of the reason they don’t prosecute because its so 
technical? 
 
Troy Siebel: Partly, but I think partly too there isn’t a state law that makes it a crime, and 
that’s what this bill does it is giving the prosecutors the proper tools.   
 
Senator Anderson: The last thing you said was that this bill makes it a crime where it wasn’t 
a crime before. Can you explain that a little and why is it necessary to pursue fraud allegations 
if it’s already inappropriate on the federal level.  
 
Troy Siebel: It’s not a crime at the state level. So there may be federal statutes that make it 
a federal crime but when you take our office and prosecutors they don’t have a state statute 
to charge it out under and so they are relying on the federal government to prosecute. Our 
state doesn’t have that authority.  
 
Madam Chair Lee: closes the hearing on SB 2347. 
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Human Services Committee 
Red River Room, State Capitol 

SB 2347 
1/28/2019 

Job # 31543 
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☐ Conference Committee 

 

      Committee Clerk Signature: Justin Velez 

 

Explanation or reason for introduction of bill/resolution: 

 
To provide for liability for false medical assistance claims and to provide for a Medicaid fraud 
control unit; and to provide a penalty. 
 

Minutes:                                                 No Attachments  

 
Senator Anderson: The Attorney General’s Office did mention there were some tweaks, so 
we need to see specifically what those are.  
 
Senator K. Roers: He (Troy Siebel) said there were multiple drafts floating around and there 
were a couple of things that he will work with me to suggest some tweaks.  
 
Madam Chair Lee: So for the discussion on SB 2347, section 2 talks about the liability and 
civil penalties, not less than $157 and not more than $21,956 for each act specified in this 
section, three times the amount of damages the state sustains because of the persons act 
and the costs of the investigation and litigation fees.  
 
Senator Anderson: One of the concerns that I had was, it’s one thing to recover the money 
from a provider and of course if the provider has to pay the money then they don’t like that. 
When you get to charging them with a crime related to that same incident, that means that I 
am going to get my attorney and spend a lot more time and energy on it then we are if they 
just said you owe us $13,000 and we will take it out of your next payment.  That is one of my 
concerns here and I’m not sure that we can change that because the feds have insisted on 
it. We have had cases where the individual’s attorney related to a Medicaid fraud, they were 
willing to pay the money but they would not let the individual talk at all because that meant 
Medicare fraud and of course they would have prosecuted for a crime related to Medicare. 
They were happy to pay back the money that the state said they owed and of course they 
lost their Medicaid credentials but I’m a little concerned that we are going to be going 
backwards here.  
 
Senator K. Roers: I think one of the challenges that I have in my head when I listen to that 
argument being that I don’t have any history with this, coming into this fresh is the difference 
between the inadvertent overcharge and was not intentional fraud versus when you have 
people who are committing intentional fraud especially on a grander scale. I don’t know what 
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the frequency of the intentional versus unintentional is, but I feel that sometimes there should 
be criminal charges imposed when people are doing that.  
 
Madam Chair Lee: I wish we had some options but I don’t think that we really do. So, right 
away that section that which continues on page 4 talks about what the damages might be 
and how the courts will decide what the assessments will be. Section 3, a limitation of actions, 
civil action filed under this act must be brought by the later of six years after the date of which 
the violation was committed or three years after the date. We are not going to change any of 
the legalese obviously. Section 5, complaint by a person, a person may bring a civil action 
for a violation of this act on behalf of the person and person of course could be defined as 
corporation as well and the state. The action must be brought in by the name of the state. 
The action may be dismissed only if the court and the AG (Attorney General) give written 
consent of the dismissal and provide the reasons for consenting.  
 
Senator Anderson: On page 5 Line 2 it talks about a complaint must be filed under seal and 
must remain under seal for 60 days, the complaint may not be served upon the defendant 
until the court orders that it can be served. I wonder if there is a particular reason for that 
because typically law enforcement would the AG’s office would file a complaint and then once 
that complaint is filed it becomes public. So maybe there are some nuances there that im not 
seeing about protecting the business from a complaint.  
 
Maggie Anderson, Director of Medicaid Services with the Department of Human 
Services: That section which is section 5 and it’s a complaint by a person so I believe that 
is a situation where as a citizen, I would make a complaint and it would be then protected 
during that time until it is released by the courts. It is not a complaint by the BCI, it’s a 
complaint by a person. We did send this version of the bill back to centers for Medicare and 
Medicaid services and the OIG (office of inspector general) to make sure that they were okay 
with it and that it met the minimum criteria to establish a MFCU (Medicaid Fraud Control Unit) 
and they were very comfortable with that. They have a formal process where they review the 
false claims act pieces and they’re doing that and know that we are trying to get those 
answers as soon as possible. I don’t know what changes the AG’s office has, they did indicate 
that they had a few changes but the feds said that this bill met their requirements at this time, 
and we will continue to share with them if there are amendments just to make sure because 
we don’t want to implement something then we can’t qualify for the federal funding.  
 
(08:30- end of recording) Madam Chair Lee continues to read over SB 2347.  
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Explanation or reason for introduction of bill/resolution: 

 
To provide for liability for false medical assistance claims and to provide for a Medicaid fraud 
control unit; and to provide a penalty. 
 

Minutes:                                                 Attachment #1 

 
Senator K. Roers: I have some amendments that was provided to us by Troy Siebel from 
the AG’s office. He mentioned that he would have some amendments and so this is the follow 
up to that comment. I’ll be honest I haven’t a chance to look and see what they are.  
 
(00:35-06:25) Senator K. Roers gives an overview of the proposed amendments for SB 
2347 proposed by the Attorney General’s office. Please see Attachment #1 for 
proposed amendments.  
 
Senator O. Larsen: Do you remember why they put that section three in there? 
 
Senator K. Roers: Honestly, I have no idea. In the e-mail that I received Troy Siebel sent to 
me says; I have attached some suggestions amendments from our office, these are included 
in the version of this bill that made its way around last session but didn’t make it. In summary 
it changes the unit’s investigatory responsibilities, and gives us some flexibility on when it 
investigates a case, changes when a defendant in a civil action is entitled to recover fees 
and expenses, provides for immunity for the state. This is done in many other states, it 
provides that any information the unit receives during an investigation remains confidential 
and provides for an enforcement mechanism for the unit to enforce subpoenas and civil 
investigative demands.  
 
(07:54) Chris Jones, Executive Director for the Department of Human Services: All of 
this also needs to be approved by the feds and CMS and these amendments that Troy have 
suggested have not been blessed by the feds yet, so Maggie Anderson has sent them to the 
feds and they would like to provide feedback on both the false claims act as well as the 
establishment of the Medicaid Fraud Control Unit and they can’t meet until the week of 
February 11th.  
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Madam Chair Lee: Would you like to explain to us about the amendment which is mentioned 
on page 15 line 30 which includes subsection 3.  
 
(09:36) Maggie Anderson, Department of Human Services: These amendments were 
prepared by the AG’s office and we didn’t know about them until you knew about them. We 
have sent these amendments and the entire bill to the feds. Yesterday when Troy Siebel 
shared these amendments with the committee I then also sent them to the federal 
government and heard back from them this morning, we have a meeting scheduled for the 
11th of February, which is the earliest time to let us know if any of these amendments conflict 
with either the false claims acts requirements or the requirements of the Medicaid Fraud 
Control Unit statute. I know you have to act on it before then and they are aware of that, so 
all you can do is move it forward and we can catch it in the house. We have kept them 
informed but unfortunately the timing just isn’t going to work out but hopefully because they 
have been drafted by Mr. Grossman and the AG’s office they are consistent with the 
requirements but I am not sure.  
 
Madam Chair Lee: Could you come back this afternoon just to explain a little bit more and 
response to Senator O. Larsen’s question about the subsection 3.  
 
Maggie Anderson: Could I try and get Parrell Grossman on the phone.  
 
Madam Chair Lee: Of course, maybe he would be able to come down this afternoon.  
 
Maggie Anderson: I will see if he is available after floor session, and if him then Troy Siebel.  
 
Senator Hogan: Do you think it would be better for us not to amend these into the base bill 
because we already know the feds have approved it and wait until the house.  
 
Maggie Anderson: Actually, the feds have told us that the Medicaid Fraud Control Unit; This 
bill actually does three things it establishes the unit, creates the criminal code, and then has 
the false claims act. They have told us that the Medicaid Fraud Control Unit pieces are in 
harmony with the federal piece, the criminal statute is a ND piece not a federal issue. The 
February 11th call will also be the feedback on the false claims act provisions, so they have 
not confirmed that with us. They actually have a formal review process to look at something 
from a false claims act provision, that is also what they will share with us.  
 
Senator Hogan: So, we could just pass it without the amendment and if on February 11th 
they say you will take it to the house or we can amend it here and have the house take it out 
if it doesn’t sit well with the feds.  
 
Madam Chair Lee: Any other questions for Mrs. Anderson?  
 
Madam Chair Lee moves on from SB 2347 to SB 2124. 
 



2019 SENATE STANDING COMMITTEE MINUTES 

Human Services Committee 
Red River Room, State Capitol 

SB 2347 
1/30/2019 

Job # 31824 
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☐ Conference Committee 

 

      Committee Clerk Signature: Justin Velez 

 

Explanation or reason for introduction of bill/resolution: 

 
To provide for liability for false medical assistance claims and to provide for a Medicaid fraud 
control unit; and to provide a penalty. 
 

Minutes:                                                 Attachments #1-2 

 
Parrell Grossman, Director of the Attorney General’s Consumer Protection and 
Antitrust Division: I’m here to try and answer any questions for the committee, we certainly 
think this is a good bill but it is entirely a policy decision for this committee and legislature 
and both chambers. We do have some proposed amendments and I would be happy to try 
and explain that.  
 
(04:24-16:20) Parrell Grossman give an overview to the committee of the proposed 
amendments of SB 2347. Please Attachment #1 for proposed amendments, and 
Attachment #2 for Christmas tree bill with the proposed amendments. 
 
(11:16) Senator K. Roers: I think one of the questions that were asked was if you could 
explain that number 3 in that section at the bottom of 15 and top of page 16 just to make sure 
we understand the intent on that part.  
 
Parrell Grossman: The first change on line 25 is just tweaking language to say “concerned 
subject matter of the investigation”, and the next change on line 27 is just “civil investigator 
demand or subpoena” they are two different devices. Civil investigator demands are a lot like 
written interrogatories that tell us to answer all these questions and produce these 
documents, subpoenas are to show up and testify under oath, so it is just adding that 
subpoena and then down below which is the now the subsection 3, “if I a person objects to 
or otherwise fails to comply with a civil investigator demand or subpoena served upon that 
person under subsection 1, the attorney general may file in the district court a petition for an 
order to enforce the demand or subpoena”. If the court agrees that the AG (Attorney General) 
or the Medicaid Fraud Control Unit is entitled to that information and the court has the ability 
under the statute to enforce that order the investigative target to produce that information 
and then it would provide that the court shall award to the AG reasonable attorney’s fees, 
costs, and expenses incurred in bringing the action. This is something we have used in our 
consumer fraud and Antitrust investigations for many years in this state.  
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Senator Hogan: I have been thinking about Maggie Anderson’s question about the February 
11th date and because it appears that these are kind of common sense routine language 
issue I think we may be able to adopt the amendments and pray that the feds approve them.  
 
Madam Chair Lee: That was my thought. Mrs. Anderson do you have any questions on this 
after going over these amendments with Mr. Grossman? 
 
Maggie Anderson: No.  
 
Senator Hogan: I move to ADOPT AMENDMENTS. 
Seconded by Senator K. Roers.  
 
ROLL CALL VOTE TAKEN  
5 YEA, 0 NAY, 1 ABSENT 
MOTION CARRIES TO ADOPT AMENDMENT 
 
Senator Hogan: I move a DO PASS, AS AMENDED.  
Seconded by Senator K. Roers.  
 
Madam Chair Lee: Any further discussion on SB 2347? 
 
Senator O. Larsen: Im going to continue to resist on it, I don’t think we need to do it. I heard 
that the feds may hold the funding but they are not going to do that and we passed it last 
time and they stopped the funding on it and here we are again. I think we are already doing 
it with the department and I think they are doing a good job with.  
 
Madam Chair Lee: I don’t like it either but, I think this time they are saying but we really 
mean it.  
 
ROLL CALL VOTE TAKEN  
4 YEA, 1 NAY, 1 ABSENT 
MOTION CARRIES DO PASS, AS AMENDED.  
Senator K. Roers will carry SB 2347 to the floor.  
 
Madam Chair Lee end the discussion on SB 2347. 
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Adopted by the Human Services Committee l sjl/ 
January 30, 2019 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2347 

Page 5, line 14, after "shall" insert "enforce this Act and may" 

Page 5, line 15, remove "may" 

Page 10, line 20, replace "A defendant in a civil action brought pursuant to this Act which 
prevails in an action" with "If the attorney general does not intervene in a civil action 
and the person bringing the civil action conducts the action and the defendant prevails 
in the action" 

Page 10, line 22, after "purposes" insert ", the defendant" 

Page 10, line 22, remove ", which must be equitably" 

Page 10, remove line 23 

Page 10, line 24, remove "were co-plaintiffs" 

Page 10, line 24, after the underscored period insert "The state is not liable for costs, attorney's 
fees, or other expenses incurred by a person in bringing or defending an action under 
this Act." 

Page 15, line 16, after "demands" insert "and subpoenas - Failure to comply -
Confidentiality" 

Page 15, line 21, after "demand" insert "or subpoena" 

Page 15, line 21, after the second "to" insert ", under oath" 

Page 15, line 25, after "the" insert "subject matter of the investigation, including any" 

Page 15, line 27, after the first "demand" insert "or subpoena" 

Page 15, line 30, after the underscored period insert: 

"� If a person objects to or otherwise fails to comply with a civil investigative 
demand or subpoena served upon that person under subsection 1, the 
attorney general may file in the district court a petition for an order to 
enforce the demand or subpoena. If the court finds the demand or 
subpoena is proper, the court shall order the person to comply with the 
demand or subpoena and may grant such injunctive or other relief as may 
be required until the person complies with the demand or subpoena. 
Notice of hearing on the petition and a copy of the petition must be served 
upon the person that may appear in opposition to the petition. If the 
attorney general prevails in an action brought under this subsection, the 
court shall award to the attorney general reasonable attorney's fees, costs, 
and expenses incurred in bringing the action. 

4. Any testimony taken or material produced under this section must be kept 
confidential by the attorney general before bringing an action against a 
person under this chapter for the violation under investigation, unless 
confidentiality is waived by the person being investigated and the person 

Page No. 1 19.8166.01001 



5." 

that testified, answered interrogatories, or produced material, or disclosure 
is authorized by the court. 

Page 16, line 2, after "Act" insert "and the person agrees to comply with the confidentiality 
provisions provided in subsection 4, and unless otherwise provided by state or federal 
law" 

Renumber accordingly 

Page No. 2 19.8166.01001 
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Com Standing Committee Report 
January 31, 2019 8:39AM 

Module ID: s_stcomrep_ 19_005 
Carrier: K. Roers 

Insert LC: 19.8166.01001 Title: 02000 

REPORT OF STANDING COMMITTEE 
SB 2347: Human Services Committee (Sen. J. Lee, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(4 YEAS, 1 NAYS, 1 ABSENT AND NOT VOTING). SB 2347 was placed on the 
Sixth order on the calendar. 

Page 5, line 14, after "shall" insert "enforce this Act and may" 

Page 5, line 15, remove "may" 

Page 1 O, line 20, replace "A defendant in a civil action brought pursuant to this Act which 
prevails in an action" with "If the attorney general does not intervene in a civil action 
and the person bringing the civil action conducts the action and the defendant 
prevails in the action" 

Page 10, line 22, after "purposes" insert ", the defendant" 

Page 10, line 22, remove ", which must be equitably" 

Page 10, remove line 23 

Page 10, line 24, remove "were co-plaintiffs" 

Page 10, line 24, after the underscored period insert "The state is not liable for costs, 
attorney's fees, or other expenses incurred by a person in bringing or defending an 
action under this Act." 

Page 15, line 16, after "demands" insert "and subpoenas - Failure to comply -
Confidentiality" 

Page 15, line 21, after "demand" insert "or subpoena" 

Page 15, line 21, after the second "to" insert ", under oath" 

Page 15, line 25, after "the" insert "subject matter of the investigation, including any" 

Page 15, line 27, after the first "demand" insert "or subpoena" 

Page 15, line 30, after the underscored period insert: 

"� If a person objects to or otherwise fails to comply with a civil investigative 
demand or subpoena served upon that person under subsection 1, the 
attorney general may file in the district court a petition for an order to 
enforce the demand or subpoena. If the court finds the demand or 
subpoena is proper, the court shall order the person to comply with the 
demand or subpoena and may grant such injunctive or other relief as 
may be required until the person complies with the demand or subpoena. 
Notice of hearing on the petition and a copy of the petition must be 
served upon the person that may appear in opposition to the petition. If 
the attorney general prevails in an action brought under this subsection, 
the court shall award to the attorney general reasonable attorney's fees, 
costs, and expenses incurred in bringing the action. 

4 .  Any testimony taken or material produced under this section must be 
kept confidential by the attorney general before bringing an action 
against a person under this chapter for the violation under investigation, 
unless confidentiality is waived by the person being investigated and the 
person that testified, answered interrogatories, or produced material, or 
disclosure is authorized by the court. 

�II 

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_ 19_005 
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Module ID: s_stcomrep_ 19_005 
Carrier: K. Roers 

Insert LC: 19.8166.01001 Title: 02000 

Page 16, line 2, after "Act" insert "and the person agrees to comply with the confidentiality 
provisions provided in subsection 4, and unless otherwise provided by state or 
federal law" 

Renumber accordingly 

(1) DESK (3) COMMITTEE Page 2 s_stcomrep_ 19_005 



20th DAY FRIDAY, FEBRUARY 1, 2019 377

ROLL CALL 
The question being on the final passage of the bill, which has been read, and has committee 
recommendation  of  DO  PASS,  the  roll  was  called  and  there  were  46 YEAS,  0 NAYS, 
0 EXCUSED, 1 ABSENT AND NOT VOTING. 

YEAS: Anderson;  Bakke;  Bekkedahl;  Burckhard;  Clemens;  Cook;  Davison;  Dever; 
Dotzenrod;  Dwyer;  Elkin;  Erbele;  Fors;  Grabinger;  Heckaman;  Hogan;  Hogue; 
Holmberg;  Kannianen;  Klein;  Krebsbach;  Kreun;  Larsen, O.;  Larson, D.;  Lee, G.; 
Lee, J.; Luick; Marcellais; Mathern; Meyer; Myrdal; Oban; Oehlke; Osland; Patten; 
Piepkorn; Poolman; Roers, J.;  Roers, K.;  Rust;  Schaible; Sorvaag; Unruh; Vedaa; 
Wanzek; Wardner

ABSENT AND NOT VOTING: Robinson

SB 2218 passed. 

********************

SECOND READING OF SENATE BILL 
SB 2338: A BILL for an Act to create and enact sections 57-39.2-02.3 and 57-40.2-02.4 of 

the  North  Dakota  Century  Code,  relating  to  collection  of  sales  and  use  tax  by 
marketplace facilitators; to amend and reenact subsection 22 of section 57-39.2-01, 
and subsections 6 and 7 of section 57-40.2-01 of the North Dakota Century Code, 
relating to the definition of retailer and retail sale; and to provide an effective date. 

ROLL CALL 
The question being on the final passage of the bill, which has been read, and has committee 
recommendation  of  DO  PASS,  the  roll  was  called  and  there  were  44 YEAS,  2 NAYS, 
0 EXCUSED, 1 ABSENT AND NOT VOTING. 

YEAS: Anderson;  Bakke;  Bekkedahl;  Burckhard;  Clemens;  Cook;  Davison;  Dever; 
Dotzenrod;  Dwyer;  Elkin;  Erbele;  Fors;  Grabinger;  Heckaman;  Hogan;  Hogue; 
Holmberg; Kannianen; Klein; Krebsbach; Kreun; Larson, D.; Lee, G.; Lee, J.; Luick; 
Mathern;  Meyer;  Myrdal;  Oban;  Oehlke;  Osland;  Patten;  Piepkorn;  Poolman; 
Roers, J.; Roers, K.; Rust; Schaible; Sorvaag; Unruh; Vedaa; Wanzek; Wardner

NAYS: Larsen, O.; Marcellais

ABSENT AND NOT VOTING: Robinson

SB 2338 passed. 

********************

MOTION 
SEN. KLEIN MOVED that SB 2347 be rereferred to the Appropriations Committee, which 
motion prevailed. Pursuant to Sen. Klein's motion, SB 2347 was rereferred. 

SECOND READING OF SENATE BILL 
SB 2170: A BILL for an Act to amend and reenact section 43-48-03 of the North Dakota 

Century Code, relating to clinical laboratory personnel exemptions. 

ROLL CALL 
The question being on the final passage of the amended bill, which has been read, and has 
committee  recommendation  of  DO PASS,  the  roll  was  called  and there  were  46 YEAS, 
0 NAYS, 0 EXCUSED, 1 ABSENT AND NOT VOTING. 

YEAS: Anderson;  Bakke;  Bekkedahl;  Burckhard;  Clemens;  Cook;  Davison;  Dever; 
Dotzenrod;  Dwyer;  Elkin;  Erbele;  Fors;  Grabinger;  Heckaman;  Hogan;  Hogue; 
Holmberg;  Kannianen;  Klein;  Krebsbach;  Kreun;  Larsen, O.;  Larson, D.;  Lee, G.; 
Lee, J.; Luick; Marcellais; Mathern; Meyer; Myrdal; Oban; Oehlke; Osland; Patten; 
Piepkorn; Poolman; Roers, J.;  Roers, K.;  Rust;  Schaible; Sorvaag; Unruh; Vedaa; 
Wanzek; Wardner

ABSENT AND NOT VOTING: Robinson
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2019 SENATE STANDING COMMITTEE MINUTES 

Appropriations Committee 
Harvest Room, State Capitol 

SB 2347  
2/5/2019 

JOB # 32203  
 

☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk Signature Alice Delzer / Florence Mayer 

 

Explanation or reason for introduction of bill/resolution: 

 
 A BILL for an Act to provide for liability for false medical assistance claims and to provide for 
a Medicaid fraud control unit; and to provide a penalty.  
 

Minutes:                                                 1. DHS MFCU pamphlet  
2. Letters: Maggie Anderson; Jonathan D. Morse, 

J.D.; Governor Burgum. 
 

 

 
Chairman Holmberg: Called the Committee to order on SB 2347. All committee members 
were present. Brady Larson, Legislative Council and Becky Deichert, OMB were also 
present.  It is an issue on the subcommittee on the Attorney General’s office. This is a bill 
that talks about the policy. This committee is interested in the dollar amounts; we don’t need 
the full load. We have several people that will need to leave. We will start with the prime 
sponsor.     
 
Senator Kristen Roers, District 27, South Central Fargo, ND:  Introduced SB 2347, a 
policy bill that corresponds to the funding in the Governor’s budget for the Medicaid Fraud 
Unit.    
 
Wayne Stenehjem, ND Attorney General: We are appearing on behalf of this bill. We now 
have to have a Medicaid Fraud Unit now; you also need a false claims act. That is what SB 
2347 is. We have a lot of people from my office and DHS that will walk through the bill itself. 
We have worked on this for at least 2 sessions, now we need to do something. 
 
Senator Sorvaag: I forgot to say something in our subcommittee, happy birthday! 
 
Maggie Anderson, Director of Medical Services:  Testifying in favor of SB 2347. Provided 
Attachment #1, DHS Medicaid Fraud Control Unit (MFCU) Overview, Background and 
History. Also provided Attachment #2 which is a collection of letters concerning 
communications about the Medicaid Fraud Unit. 
 
(14:02) Senator Dever: I see the Federal Government pays 90% for 3 years, and then 75%. 
So in the next biennium we need to consider a larger appropriation? 
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Maggie Anderson: That is correct and that should be reflected in the fiscal note. 
 
Chairman Holmberg: Anyone else that has to give us information? 
 
Senator Sorvaag: What we are looking at in this bill, is 7 FTE’s. The fiscal note is $181,000 
which is the 10%. Last session we were doing the exact same thing and the bill had 6FTEs. 
The Governor’s request was 5 FTEs for this same function. That puts the range anywhere 
from $128,000 to $181,000. Just so you know, if the committee wants to go forward with this, 
we have to decide whether it is 5,6, or 7 FTEs. Should we have someone speak on the 
number of FTEs? 
 
Chairman Holmberg: What this bill is essentially saying, is do we as an appropriation 
committee feel we need to go forward with this program. Then the Attorney General’s budget 
is where the money would be. They will be coming back. Any additional questions?  
 
 Senator Hogue: I am acquainted with other actions, where if the Attorney General of the 
U.S. Attorney does not except and prosecute the case, the private citizen can. Is that the 
same proposal as last session? Does that impact the same number of FTEs? Could you give 
us the reasons why it would be good policy why it should be turned over to someone else to 
prosecute? 
 
(17:36) Wayne Stenehjem: The draft of the bill in front of us was worked on over the interim. 
Parrell Grossman spent a lot of time on it. I will defer to him.  
 
Parrell Grossman, Consumer Protection Director, Attorney General’s Office: I don’t 
think we view this legislation as something that will typically involve the private citizens. It is 
intended to provide the opportunity to do that. Typically, the Federal Government wants that 
to be a possibility. I don’t think you’ll see the majority of the work done on behalf of the citizens 
of this state. think this legislation makes it clear that the Attorney General always remains in 
control of the enforcement of this statute and can intervene at any time. Once the Attorney 
General does, the actions of the private person are very limited. They would share in some 
percentage of the recovery. I don’t think we foresee this as something private citizens will 
frequently bring some action.   
 
Chairman Holmberg: We will close the hearing on 2347. We are meeting at 8:00 am 
tomorrow.   
 
Senator Mathern: I am wondering if the committee should act on this bill? That then gives 
us direction as whether or not to fund it in the Attorney General’s budget.  
 
Chairman Holmberg: This can be one of the issues we look at tomorrow, when the full 
committee meets.  
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Appropriations Committee 
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JOB # 32241 (Did not record)  
 

☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk Signature     Alice Delzer  

 

Explanation or reason for introduction of bill/resolution: 

 
A BILL for  False medical assistance claims. DO PASS 
 

Minutes:                                                 No testimony submitted  

 
Chairman Holmberg: called the Committee to order on SB 2347. All committee members 
were present. Adam Mathiak, Legislative Council  and Stephanie Gullickson, OMB were also 
present.  
 
Senator Robinson:  Moved a Do Pass. 2nd by Senator Sorvaag  
 
Chairman Holmberg: Call the roll on a DO PASS on SB 2347.  
 
A Roll Call vote was taken.  Yea: 13; Nay: 1;   Absent: 0.   
 
Chairman Holmberg: This will go back to Human Services.  Senator K. Roers will carry the 
bill.   
 
The hearing was closed on SB 2347.          
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Com Standing Committee Report 
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Module ID: s_stcomrep_23_009 
Carrier: K. Roers 

REPORT OF STANDING COMMITTEE 
SB 2347, as engrossed: Appropriations Committee (Sen. Kannianen, Chairman) 

recommends DO PASS (13 YEAS, 1 NAYS, 0 ABSENT AND NOT VOTING). 
Engrossed SB 2347 was placed on the Eleventh order on the calendar. 
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☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk:  Nicole Klaman 

 

Explanation or reason for introduction of bill/resolution: 

 
To provide for liability for false medical assistance claims and to provide for a Medicaid fraud 
control unit; and to provide a penalty. 
 

Minutes:                                                 1-2 

 
Senator K. Roers:  Introduced bill No written testimony provided 
 
Maggie Anderson, Director of Medicaid:  In support, written provided See attachment 1.  
This is primarily for provider fraud. 
 (0:15:30) 
 
Chairman Weisz: Will there be any gain for the department if we establish this? 
 
Maggie Anderson:  I’m unclear what the question is. 
 
Chairman Weisz: Would we save resources? 
 
Maggie Anderson: No, we have responsibilities specific to Medicaid Program integrity. If a 
credible allegation of fraud is made, we work with the office of Inspector General and States 
Attorney.  This would give us an entity with investigation and prosecution authorities in it.    
(0:17:03) 
 
Chairman Weisz: Does the Attorney General’s office do preliminary investigation? 
 
Maggie Anderson: Very possible because they can receive referrals from anyone. 
(0:18:35) 
 
Representative Todd Porter: Is this in the minimum form acceptable by the federal 
government?  Is there a component where there is more than required? 
 
Maggie Anderson:    When SB 2347 introduced, this bill is going to meet the federal 
requirements, nothing more. 
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Rep. Porter:   I started looking at definitions, Section 1 sub 1 definition of abuse.  I get 
concerned when the standard practice of the Medicaid agency bumps up against what abuse 
could be. 
 
Maggie Anderson:   The department wasn’t involved in the drafting of the legislation. 
 
Rep. Porter:   I will save my questions because it’s about definitions. 
 
Representative Kathy Skroch: Do you know if within 2023 was any additional monies 
requested? 
 
Maggie Anderson:  Yes there are FTE and dollars, defer to The attorney general 
 
Parrell D. Grossman, Director Consumer Protection & Antitrust Division of Attorney General:  
Neutral testimony, see attachment 2. 
(0:36:18) 
 
Rep. Porter:   What is the penalty to the state if we do nothing? 
 
Parrell Grossman:   Uncertain what that is in dollar amount but I’m sure it’s some level of 
funding taken away. 
 
Rep. Porter:   Definitions are important.  There are two that are concerning; abuse and 
benefits.  If the definitions are geared towards current law, how do we implement them to the 
new law? 
 
Parrell Grossman:   I don’t understand why it doesn’t fit.   
 
Rep. Porter:   Definition of “knowingly” you don’t have anything required or no specific proof 
that the person intended to commit fraud.  Anything can be called fraud or abuse based on 
that.  Whether or not I intended to steal or it was just a mistake, I’m subject to the rest of this 
act. 
 
Parrell Grossman:   Even though it doesn’t require specific proof, you still have to know 
what the requirements are and that you are in violation. 
 
Parrell Grossman:   It states it doesn’t inquire intent. 
 
Rep. Porter:    If I have the actual knowledge, I am compliant and I make a mistake. Even 
though I didn’t intend on making that mistake, I still knowingly committed the act.   The 
definition is what follows this act, not what I think the word “knowingly” means. 
 
Parrel Grossman:   I think it takes more than you might have or could have been acting in 
reckless disregard.   
 
Rep. Porter:    I would feel much better on the criminal side of the world but this is on the 
civil side, where the levels are a lot less.  Inside of Section 2, you propose a language change 
on the liability for certain acts.  The way the language is in this bill, here is an example of 
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what would come up.  If I miscode a trip ticket, knowingly or with specific intent to defraud, 
and my coding software is set up incorrectly.  Now we have 300 claims times the fine.  Inside 
of that, if I miscoded 3 different codes, the fine keeps growing.  I have a big concern about 
Section 2 becoming an investigate and settle situation. 
(0:49:22) 
 
Parrell Grossman: I can only speak to ND situations and how we handle things.  I don’t 
know it’s fair to say that if in another state something happened, to say it’s going to happen 
here but I do understand your concern. 
(0:51:46) 
 
Rep. Porter:   Page 4 line 17, they are putting minimum sentencing guidelines in for the 
courts.  We have actually gotten rid of those on the criminal side, so why are we putting them 
back in on this side? 
 
Parrell Grossman:  I would have to defer to the Feds as this statute follows what their 
requirements are. 
 
Rep. Porter:   We don ‘t really know the bare minimum required then? 
 
Parrell Grossman:  I don’t know that it’s the same as every other state.  We are being told 
these are the requirements and we are trying to meet them without going to them and asking 
what are the bare minimum requirements. 
 
Chairman Weisz: Page 2 “knowingly”.   That language appears to be in conflict because 
in on area is states no intent necessary.  Where did this language come from, straight out of 
the Feds model? 
 
Parrell Grossman:   I don’t interpret that the same way.  If you had knowledge of or acted 
out of deliberate knowledge of. 
 
Chairman Weisz: Deliberate and intent mean the same thing.  If someone does something 
knowingly, doesn’t that provide intent? 
In other words, a code can be billed with the same reimbursement as the proper code 
deciding it wouldn’t be a big deal because of the reimbursement rate.  
 
Parrell Grossman:   Yes. 
 
Representative Karen Rohr:   Are we the only state without a fraud unit? 
 
Parrell Grossman:   Yes 
 
Rep. Rohr:  Based on current data does it appear that we do need this? 
 
Parrell Grossman:   I don’t have that data but we can track 2.6 million cases of fraud during 
the past 8 years.  Other states 9-23 million cases of fraud over 3 years. It’s hard to imagine 
ND being the only state not having these problems. 
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Rep. Rohr:  Would this be retroactive? 
 
Parrell Grossman: No, it would take effect once the legislature says it takes effect. 
 
Opposition:  None. 
 
Kathy Roll, Finance Administration of the North Dakota Attorney General’s office:  Not 
in opposition just responding to a question regarding funding.  There is a fiscal note of 1.8 
million 90% would become above the feds 10% to the state. 
 
Chairman Weisz: Closes hearing 
 
 
 
 
 



2019 HOUSE STANDING COMMITTEE MINUTES 

Human Services Committee 
Fort Union Room, State Capitol 

SB 2347  
3/20/2019 

34060 and 34063 
 

☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk: Nicole Klaman  typed by Mary Brucker 

 

Explanation or reason for introduction of bill/resolution: 
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Proposed amendments were distributed prior to the meeting from Parrell Grossman, Director 
of Consumer Protection and Antitrust Division with the Office of Attorney General.  See 
attachment 1.   
 
Chairman Weisz:  Opened meeting.  This is regarding the Medicaid fraud unit.  There were 
concerns having to do with the false claims area.  These amendments eliminate the False 
Claim Act.  These came from the AG’s office.  CMS has said this bill would meet their 
qualifications as a Medicaid Fraud Unit.  This eliminates the whole false claims section in the 
bill.   
 
Rep. Schneider:  How does that impact the other set of amendments we’ve had if at all? 
 
Chairman Weisz:  I believe these would pre-empt the other amendments.  We wouldn’t need 
to adopt the other amendments. These are complete.  Maybe we’ll take a break. 
 
Rep. Rohr:  I would like to take some time to read this document we received.   
 
BREAK IN COMMITTEE 
 
NEW RECORDING (34063)  
 
Chairman Weisz:  These amendments aren’t necessarily suggested by the Attorney 
General.  Some of the committee members asked for this to get rid of the False Claims Act.  
Ellen, does this remove the false claim portion of the bill? 
 
Ellen Alm, Attorney General’s office:  It removes the whistle blower false claims portion of 
the statute.  We were asked to prepare amendments for a less stringent bill for the Medicaid 
Fraud Unit.  We took out all the claims where private citizens can bring actions for violations 
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of the Medicaid fraud.  The amendments are taking out some definitions that are no longer 
necessary.  The abuse definition was not really necessary for the statute.  Some of the other 
definitions that were taken out are only relating to the qui tam portions so they are not needed 
anymore.  We changed the definition of “knowingly” because there were some concerns 
regarding the definition in the original proposed bill.  We felt that it was probably better to go 
back to the normal definition of “knowingly” that applies in the criminal code.  In the mock up 
version on page four, we changed the civil penalties to be limited.  It used to be based on the 
federal law and is now limited to $1,000 to $10,000 per violation with a cap of 15% if the total 
claims are less than $100,000.  By changing the civil penalties and changing the qui tam the 
difference in the law now is that it wouldn’t comply with the Debt Reduction Act which means 
the state would be entitled to 10% less recovery in any national settlements.  If you have a 
statute that complies to the Debt Reduction Act you get an extra 10% of that recovery, we 
don’t have to send back to the feds; we can keep 60% instead of 50% and so forth.  There 
is still a civil cause of action for Medicaid Fraud Unit.    
 
Rep Rohr:  Did I hear you say that the private citizen would not be able to introduce a 
fraudulent case? 
 
Ellen Alm: Correct, we’ve taken out the qui tam which is the private citizens’ right to bring 
an action. 
 
Rep. Schneider:  Can you give an estimate based on the past of what it would cost us to 
remove the whistle blower provision in a reduction of shares of lawsuits and federal funds?  
Can you tell us how much we’re losing by taking that provision out and not complying with 
the Debt Reduction Act? 
 
Ellen Alm:  I do not have those numbers.  Maggie may have those numbers. 
 
Rep. Schneider:  I’d like the committee to have them because that’s a pretty high price just 
for the paranoia of taking out the whistle blower provisions.   
 
Rep. Devlin: That is a different number then on top of page two, because there it points to 
$200,000 each year.  Are you looking for a different figure? 
 
Rep. Schneider:  I’m looking for an estimation of what it would cost us to get 10% less off 
some of those big settlements.  Some of those settlements can be millions of dollars.   
 
Ellen Alm:  I believe Parrell Grossman’s number in there is an example.   
 
Chairman Weisz:  If the eventual average of North Dakota is recovery to $2 million each but 
only half of that would be federal so if it was 10% of that it would only be $100,000 each year 
instead of $200,000.  Where does the $2 million figure come from? 
 
Maggie Anderson, Director Human Services:  I’m not sure where Parrell got that figure 
from.  We did a chart during the 2017 session and we haven’t updated it.  In 2016, South 
Dakota under their global civil monetary settlements received about $2 million so that could 
be where the money figure came from.  Those are the global drug settlements.  In 2017 
Montana they had $824,000 of recovery, South Dakota had about $437,000, and Wyoming 
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had about $467,000.  In 2016 MFCU recovered $679,000, South Dakota recovered $438,000 
and Wyoming recovered $493,000.  In addition, they had the global civil monetary amounts; 
Montana was $178,000, North Dakota was $204,000, South Dakota was $173,000, and 
Wyoming was $503,000.  The previous year those numbers were much bigger.  That is totally 
dependent on those drugs and how they were distributed amongst their Medicaid population.  
If we had a False Claims Act in North Dakota today in 2017, with the $204,000 that was 
recovered, we would have been able to retain an additional 10% of that.   
 
Chairman Weisz:  This 10% applies to the global settlement?   
 
Maggie Anderson:  In 2007 the department brought forward a False Claims Act because 
the Deficit Reduction Act passed in 2006 and had the legislature adopted that at the time we 
would have been receiving the additional 10% on these all of these years even without a 
MFCU.  False Claims Act don’t have to have a MFCU. 
 
Rep. Schneider:  Are there additional costs to the state for removing the qui tam because 
we don’t have a qui tam?  We might not get information from a whistle blower that would 
show a pattern of fraud that would also bring money back as a revenue addition.   
 
Maggie Anderson:  I hesitate speaking to how qui tam and whistle blowers’ provisions work 
because that’s more on the legal side.  It doesn’t stop people from making referrals to our 
office or the MFCU.   
 
Rep. Schneider:  Do we have any information on what other states recover from their qui 
tam actions? 
 
Maggie Anderson:  I would have to look at the National Medicaid Fraud Unit’s annual report.   
 
Rep. Schneider:  Just so we have an overall understanding of what we are all losing by 
these amendments and the overall picture.   
 
Chairman Weisz:  Are there any further questions?  We have suggested amendments in 
front of us.   
 
Rep. Porter:  Made an amendment to adopt the amendments.   
 
Rep. Ruby:  Seconded the motion. 
 
Chairman Weisz:  Discussion on the amendment?   
 
Rep. Schneider:  I think there’s a reason other states have picked up the qui tam actions.  
I’d hate to have a general paranoia of this which could cost our state millions of dollars putting 
these things together with the reduction in our recoveries that changes every year.  If we 
want to prevent fraud, I don’t see the fear in preventing fraud.  The idea is to have people 
come forward so we can improve our system and make it honest while maximizing dollars to 
the state.  I think we are undercutting the power of that by implementing these amendments.   
 
Chairman Weisz:  Further discussion? 
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Voice Vote:  Motion carried.   
 
Chairman Weisz:  We have an amended bill in front of us, what are your wishes? 
 
Rep. Porter:  Made a motion for a DO PASS AS AMENDED AND REREFER TO 
APPROPRIATIONS. 
 
Rep. Ruby:  Seconded motion. 
 
Roll call vote:  11 Yes     2 No     1 Absent 
 
Motion carried. 
 
Rep. Porter will be the bill carrier.   
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2347 

Page 1, line 7, remove ""Abuse" means conduct by a provider or other person involving 
disregard of and an" 

Page 1, remove lines 8 through 11 

Page 1, line 12, remove "2." 

Page 1, line 14, replace "�" with "2." 

Page 1, line 14, replace "any" with "� 

Page 1, line 17, replace "a." with "ill" 
Page 1, line 18, replace "b." with "@" 

Page 1, line 21, replace "ill" with ".(fil" 

Page 1, line 23, replace "@" with ".(Ql" 

Page 1, line 24, replace ": and does" with "
.,_ 

b. A claim does" 

Page 2, line 4, replace "4." with "�" 

Page 2, line 5, replace "§.,_" with "4." 

Page 2, line 7, replace "6." with "5." 

Page 2, line 10, replace "7." with "6." 

Page 2, line 10, remove "or "knowing" requires no proof of specific intent to defraud and means 
g_" 

Page 2, remove lines 11 and 12 

Page 2, line 13, replace "the information" with "means "knowingly" as defined in section 
12.1-02-02" 

Page 2, line 14, replace "8." with "7." 

Page 2, line 16, replace "9." with 118." 

Page 2, line 20, replace "10." with "�" 

Page 2, line 25, replace ".11." with ".1.Q.,_" 

Page 2, remove lines 29 through 31 

Page 3, remove lines 1 and 2 

Page 3, line 3, replace "13." with ".11." 

Page 3, line 8, replace "14." with "12..:." 
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Page 3, remove lines 14 and 15 

Page 3, line 16, replace "16." with "13." 

Page 3, line 18, replace "17." with "14." 

Page 3, line 26, replace "subsection" with "subsections" 

Page 3, line 26, after "-2." insert "and 3" 

Page 3, line 27, replace "ten" with "one" 

Page 3, line 27, remove "nine hundred fifty-seven" 

Page 3, line 28, replace "twenty-one" with "ten" 

Page 3, line 28, remove "nine hundred fifty-six" 

Page 4, line 30, remove "Annually, the attorney general shall review the civil penalty rates and 
by administrative" 

Page 4, remove line 31 

Page 5, remove line 1 

Page 5, line 2, replace "890: 28 U.S.C. 2461]" with " If the total claim made or presented by a 
person under subsection 1 is less than one hundred thousand dollars, the civil penalty 
for which the person is liable may not be more than fifteen percent of the total claim 
submitted" 

Page 5, line 14, remove "enforce this Act and may" 

Page 5, line 15, after "and" insert "may" 

Page 5, remove lines 17 through 31 

Page 6, remove lines 1 through 31 

Page 7, remove lines 1 through 27 

Page 8, remove lines 1 through 18 

Page 8, remove lines 23 through 31 

Page 9, remove lines 1 through 29 

Page 10, remove lines 1 through 6 

Page 10, line 19, remove "A plaintiff is" 

Page 10, remove lines 20 and 21 

Page 10, line 22, remove "or the state prevails in the action." 

Page 10, line 23, remove " If the attorney general does not intervene in a civil action and the 
person bringing" 

Page 10, remove lines 24 and 25 

Page 10, line 26, remove "defendant is entitled to reasonable costs and attorney's fees." 

Page 11, remove lines 17 through 23 

Page No. 2 19.8166.02001 



Renumber accordingly 

Page No. 3 19.8166.02001 

µpt ]j;;,._{j/l� 
]di 



House Human Services 

2019 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 
BILL ',\'3�] 

0 Subcommittee 

Amendment LC# or Description: e I i rn ·, r,a_ f-e F"a.. lse Cl a.i fY) Ac-t 
Recommendation: '5z1" Adopt Amendment 

Committee 

b"Do Pass O Do Not Pass 
D As Amended 

D Without Committee Recommendation 
0 Rerefer to Appropriations 

Other Actions: 
D Place on Consent Calendar 
D Reconsider D 

Motion Made By -�_.lft__,.._+vv ________ Seconded By � 

Representatives Yes No Representatives 
Robin Weisz - Chairman Gretchen Dobervich 
Karen M. Rohr - Vice Chairman Marv Schneider 
Dick Anderson I 

Chuck Damschen . I 
Bill Devlin I \ I ' 
Clayton Fegley � I \ I 
Dwight Kiefert "' I" 

Todd Porter 
Matthew Ruby 
Bill Tveit 
Greg Westlind 
Kathy Skroch 

Total 

Absent 

(Yes) -----------

Floor Assignment 

No 

If the vote is on an amendment, briefly indicate�ntent: 

�d\/1� 

Yes No 



House Human Services 

2019 HOUSE STANDING COMMITTEE 
ROLLCALL

�
S 

BIL�f3#'b 

D Subcommittee 

Date:62[Y/°l 
Roll Call Vote #: � 

Committee 

Amendment LC# or Description: 19 . � I b b . 0 d\ 0 0 ( 
__ _,_____;:=...__ _______ ..;....._ _________ _ 

Recommendation: D Adopt Amendment 
�o Pass D Do Not Pass 
·�s Amended 

D Place on Consent Calendar 
Other Actions: D Reconsider 

D Without Committee Recommendation 
� Re refer to Appropriations 

D 

Motion Mad� � Seconded�� 

Representatives Yes No Representatives Yes No 
Robin Weisz - Chairman )<. Gretchen Dobervich )<. 
Karen M. Rohr - Vice Chairman ¼ Mary Schneider y 
Dick Anderson "'- ( 

Chuck Damschen )<.. 
Bill Devlin ")(.. 
Clayton Feqley y..., 
Dwiqht Kiefert )<i 
Todd Porter -� 
Matthew Ruby � 
Bill Tveit v.. 
Greq Westlind X 
Kathy Skroch -

Total (Yes) __._\\-=------- No d: 
Absent \ 

Floor Assi_g
_,
n

��t"l�,
n

-.-+9,--'fj?eu1-
--,1-

-----------------------

lf the vote is on an amendment, briefly indicate intent: 



Com Standing Committee Report 
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Module ID: h_stcomrep_50_004 
Carrier: Porter 

Insert LC: 19.8166.02001 Title: 03000 

REPORT OF STANDING COMMITTEE 
SB 2347, as engrossed: Human Services Committee (Rep. Weisz, Chairman) 

recommends AMENDMENTS AS FOLLOWS and when so amended, recommends 
DO PASS and BE REREFERRED to the Appropriations Committee (11 YEAS, 
2 NAYS, 1 ABSENT AND NOT VOTING). Engrossed SB 2347 was placed on the 
Sixth order on the calendar. 

Page 1, line 7, remove ""Abuse" means conduct by a provider or other person involving 
disregard of and an" 

Page 1, remove lines 8 through 11 

Page 1, line 12, remove "£." 

Page 1, line 14, replace "-1," with "£." 

Page 1, line 14, replace "any" with "� 

Page 1, line 17, replace "a." with "ill" 

Page 1, line 18, replace "Q,," with "ill" 

Page 1, line 21, replace "ill" with "@}" 

Page 1, line 23, replace "ill" with ".{Q}_" 

Page 1, line 24, replace ": and does" with "� 

Q,, A claim does" 

Page 2, line 4, replace "4." with "-1," 

Page 2, line 5, replace "�" with "4." 

Page 2, line 7, replace "6." with "�" 

Page 2, line 10, replace "L." with "�" 

Page 2, line 10, remove "or "knowing" requires no proof of specific intent to defraud and 
means a" 

Page 2, remove lines 11 and 12 

Page 2, line 13, replace "the information" with "means "knowingly" as defined in section 
12.1-02-02" 

Page 2, line 14, replace ".!i." with "L." 

Page 2, line 16, replace "�" with ".!i." 

Page 2, line 20, replace ".1.Q/ with "�" 

Page 2, line 25, replace ".11." with ".1.Q/ 

Page 2, remove lines 29 through 31 

Page 3, remove lines 1 and 2 

Page 3, line 3, replace ".1..1," with ".11." 

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_50_004 
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Page 3, line 8, replace "�" with "R" 
Page 3, remove lines 14 and 15 

Page 3, line 16, replace "�" with "�" 

Page 3, line 18, replace "1L" with "�" 

Module ID: h_stcomrep_50_004 
Carrier: Porter 

Insert LC: 19.8166.02001 Title: 03000 

Page 3, line 26, replace "subsection" with "subsections" 

Page 3, line 26, after "2." insert "and 3" 

Page 3, line 27, replace "ten" with "one" 

Page 3, line 27, remove "nine hundred fifty-seven" 

Page 3, line 28, replace "twenty-one" with "ten" 

Page 3, line 28, remove "nine hundred fifty-six" 

Page 4, line 30, remove "Annually, the attorney general shall review the civil penalty rates 
and by administrative" 

Page 4, remove line 31 

Page 5, remove line 1 

Page 5, line 2, replace "890; 28 U.S.C. 2461 l" with "If the total claim made or presented by a 
person under subsection 1 is less than one hundred thousand dollars, the civil 
penalty for which the person is liable may not be more than fifteen percent of the 
total claim submitted" 

Page 5, line 14, remove "enforce this Act and may" 

Page 5, line 15, after "and" insert "may" 

Page 5, remove lines 17 through 31 

Page 6, remove lines 1 through 31 

Page 7, remove lines 1 through 27 

Page 8, remove lines 1 through 18 

Page 8, remove lines 23 through 31 

Page 9, remove lines 1 through 29 

Page 10, remove lines 1 through 6 

Page 10, line 19, remove "A plaintiff is" 

Page 10, remove lines 20 and 21 

Page 10, line 22, remove "or the state prevails in the action." 

Page 10, line 23, remove "If the attorney general does not intervene in a civil action and the 
person bringing" 

Page 10, remove lines 24 and 25 
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Module ID: h_stcomrep_50_004 
Carrier: Porter 

Insert LC: 19.8166.02001 Title: 03000 

Page 10, line 26, remove "defendant is entitled to reasonable costs and attorney's fees." 

Page 11, remove lines 17 through 23 

Renumber accordingly 
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☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk: Risa Bergquist 

 

Explanation or reason for introduction of bill/resolution: 
 

A BILL for an Act to provide for liability for false medical assistance claims and to 
provide for a Medicaid fraud control unit; and to provide a penalty. 

 
 
 

Minutes:                                                  

 
Chairman Delzer: Calls the meeting to order for SB 2347 
 
Representative Weisz: SB 2347 is the bill for the Medicaid Fraud Unit. What you have in 
front of you is what the committee feels is the minimum requirement to meet the feds 
requirement that we have a Medicaid Fraud Unit. We amended out the false claims act that 
was in the bill when it came over from the senate. Appropriations already reduced the FTEs 
numbers in the AG’s budget for the fraud unit. We never addressed the cost of the FTEs in 
the bill. This does establish the fraud until, the waiver went away so this is the fraud unit.  
 
Chairman Delzer: We have had that discussion many times, what would happen if we 
didn’t do this? 
 
Representative Weisz: Worst case scenario we could lose Medicaid funding until we get 
something into place. When we took out the false claims act, any state that has a false 
claims act is eligible for an additional 10% of the federal share of reimbursement on any 
recovery.   
 
Chairman Delzer: On any recovery or the cost of the unit? 
 
Representative Weisz: On the recovery, it’s 50/50 so if there’s 2 million in recovery we’d 
get a million and then if we have the false claim act in place we would get an additional 
10% of the feds share.  
 
Chairman Delzer: That would have to go through the court system to prove that wouldn’t 
you?  
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Representative Weisz: If the law is in place we automatically get that additional if there is 
a settlement. That’s in place separate of the fraud unit. 
 
Chairman Delzer: Would there be a cost to the false claims act?  
 
 Representative Vigesaa: Our indication was the minimum FTEs was 4 to qualify the unit 
to be in place. 
 
Chairman Delzer: What would that do to the fiscal note? 
 
 Representative Vigesaa: With the feds paying 90% for the first three years it would be 
minimal effect.  
 
Representative J. Nelson: I was reading about the potential Medicaid fraud in North 
Dakota and one of the wire that might trip an investigation is our commercial rates structure 
in the Medicaid expansion population. Did your committee have any testimony in that 
regard?  
 
Chairman Delzer: Would that go against the any of the entities using that? Or would that 
go against the state for having a commercial rate in there?  
 
Representative J. Nelson: We don’t get those kind of answers in appropriation because 
we only deal with the money part of it and not the policy. 
 
Representative Weisz: No didn’t have any discussion on whether there would be more 
fraud under the commercial rates versus the traditional Medicaid rates.  
 
Chairman Delzer: Is our commercial rate enough to be considered a fraud? 
 
Representative J. Nelson: That’s the potential conclusion of the group that reported in the 
piece that I was reading.  
 
Representative Weisz: Because that rate isn’t consistent across the providers.  
 
Chairman Delzer: So then it’s about who it falls on, are there penalties? 
 
Representative Weisz: You could argue that if there’s a recovery it would come back to 
the state. That’s part of why we removed the false claims act, the penalties were severe.  
 
Chairman Delzer: We had a Medicaid fraud until, it never paid for itself, I think it’s a shame 
that the feds are making us do this.  
 
Representative Weisz: We rejected in committee and we have fight this for a long time, I 
think the cost and work to recover doesn’t make it worth it.  
 
Chairman Delzer: There’s nothing in the bill that says how many FTEs or the cost?  
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Representative Weisz: This just establishes the parameters and what they can do. The 
Attorney General’s office is responsible the fraud unit but that doesn’t take anything away 
from what they are currently doing in the department.  
 
Chairman Delzer: Did you have the discussion on how many the department is finding 
right now? 
 
Representative Weisz: I am drawing a blank on the dollars and it’s hard to determine the 
exact dollars.  
 
Chairman Delzer: Any further discussion? Seeing none we will close this hearing.  
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Explanation or reason for introduction of bill/resolution: 

 
A BILL for an Act to provide for liability for false medical assistance claims and to 

provide for a Medicaid fraud control unit; and to provide a penalty. 
 
 

Minutes:                                                  

 
Chairman Delzer: Called the meeting to order for SB 2347. This is a bill for the Medicaid fraud unit.  
Representative Vigesaa stated that in the Attorney General bill they are looking at having 4 FTEs, the 
cost is 90-10 for the first couple of years, then it goes to 75-25 for those salaries. Do we have good 
enough reporting requirements, I am guessing at the next biennium we will have that. Human services 
will still be doing everything that they have always done. What are your wishes? 
 
Representative J. Nelson: Do pass  
 
Representative Schmidt Second  
 
 Representative Schatz: Where do the other funds come from?  
 
Chairman Delzer: Other funds are federal funds; the federal government pays 90% for the first 3 
years, after 3 years the federal government will pay 75.  
 
 Representative Vigesaa: They asked for 2 investigators, 2 attorneys 2 auditors and 1 administrative 
assistant, but we plan on giving them 2 investigators, 1 attorney and 1 auditor and they will find 
administers within.  
 
Representative Beadle: The executive recommendation was they put in 5 FTEs for the unit and then 
the senate bumped it up to 7.  
 
Representative Kreidt: We start this up and then we are hung with the bill after that?  
 
Chairman Delzer: We will be responsible for 25% after that. I don’t know how we can take a chance 
of going against the on the Medicaid side. On the 7 would have 181 thousand next biennia 310 but 
with only doing 4 it will reduce that.  
 
Representative Kreidt: Aren’t there some other bills will fraud unit money in there? 
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Representative J. Nelson: We do have SB 2012 and there is 2 fraud unit position in the vocational 
rehab, we didn’t abject to those.  
 
Chairman Delzer: Is that on Medicaid fraud?  
 
Representative J. Nelson: That’s dealt with Medicaid fraud as well, it’s in the determination area of 
that field. When they do the application for eligibility.  
 
Chairman Delzer: Would this fall in to the same thing? Could this cover that?  
 
Representative J. Nelson: I didn’t know this was out there but we will have that conversation and 
see if this would cover that. I thought it was 2 FTEs but I guess it’s only 1.  
 
Chairman Delzer: Further discussion? Seeing non we will call the roll.  
 
 A Roll Call vote was taken. Yea:         17     Nay:        1       Absent:     3 
 
Motion Carries, Representative Porter will carry the bill.  
 
Chairman Delzer: We will close this meeting.  
 
 



Date: 3/27/20 1 9  
Roll Call Vote #: 1 

House Appropriations 

2019 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. SB 2347 

D Subcommittee 

Amendment LC# or Description: 

Committee 

-----------------------
Recommendation: D Adopt Amendment 

� Do Pass D Do Not Pass D Without Committee Recommendation 

Other Actions: 

D As Amended 
D Place on Consent Calendar 
D Reconsider 

D Rerefer to Appropriations 

D 

Motion Made By Representative J. Nelson Seconded By Representative Schmidt __ _.___________ _ __ ___._ _________ _ 
Representatives Yes No Representatives Yes No 

Chairman Delzer  X 
Representative Kempen ich A 
Representative Anderson X Representative Schobinqer A 
Representative Bead le X Representative Vigesaa X 
Representative Bel lew A 
Representative Brandenburg X 
Representative Howe X Representative Boe X 
Representative Kre idt X Representative Holman X 

Representative Martinson X Representative Mock X 
Representative Meier X 

Representative Monson X 
Representative Nathe X 
Representative J .  Nelson X 

Representative Sanford X 
Representative Schatz X 
Representative Schm idt X 

Total 17 No 1 (Yes) ----------- ---------------
Absent 3 ------------------------------
Floor Assignment Representative Porter 

Motion Carries 
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Module ID: h_stcomrep_55_003 
Carrier: Porter 

REPORT OF STANDING COMMITTEE 
SB 2347, as engrossed and amended: Appropriations Committee (Rep. Delzer, 

Chairman) recommends DO PASS (17 YEAS, 1 NAYS, 3 ABSENT AND NOT 
VOTING). Engrossed SB 2347, as amended, was placed on the Fourteenth order on 
the calendar. 
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S B  2347 
Department  of 
H uman  Services 
Medicaid Fraud Control 
U n it (MFCU )  

Overview, Background 
and H istory 
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Code of Federa l  Regu la tions 

42 CFR § 1 007.5 Basic requirement 

A State Medica id fraud contro l u n it must be 
a s i ng le  identif iab le entity of the State 
government  cert if ied by the Secretary as 
meeting the requ i rements of § §  1 007 .7  
th rough 1 007 . 1 3 o f  th is part .  
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Code of Federa l  Regu la tions  
42 C F R  § 1 007.7 Organization and location requirements 

Any of the fo l lowing three a l ternatives is acceptab le :  
o (a) The un it is located in  the office of the State Attorney Genera l  or 

another department of State government  which has Statewide authority 
to prosecute i ndividua l s  for v io lat ions of crim ina l  l aws with respect to 
fraud in the provis ion  or admin istrat ion of medica l  assistance under a 
State p lan imp lementing t i t le X IX  of the Act; 

o (b) I f  there is no State agency with Statewide authority and capabi l i ty 
for crim ina l  fraud prosecutions ,  the un i t  has estab l i shed forma l  
procedures tha t  assure tha t  the  un i t  refers suspected cases of crim ina l  
fraud in  the State Medicaid program to the appropriate State 
prosecut ing authority or authori t ies ,  and  provides assistance and 
coord ination to  such authority or authorit ies i n  the prosecut ion of such 
cases ;  or 

o (c) The un it has a forma l  working re lat ionsh ip with the office of the State 
Attorney Genera l  and has forma l  procedures for referri ng to the 
Attorney Genera l  suspected crim ina l  v io lat ions occurring in  the State 
Medicaid program and for effective coord ination of the activit ies of 
both entit ies re lat ing to the detection ,  i nvestigat ion and prosecut ion of 
those v io lat ions .  U nder th is requi rement ,  the office of the State Attorney 
Genera l  must agree to assume respons ib i l ity for prosecut ing a l leged 
crim ina l  v io lations referred to i t  by the un it .  However, i f  the Attorney 
Genera l  fi nds that another prosecuting authority has the demonstrated 
capacity, experience and wi l l i ngness to prosecute an a l leged v io lation ,  
he  or she may refer a case to that  prosecut ing authority, as long as the 
Attorney Genera l ' s  Office mainta ins  overs ight  respons ib i l i ty fo r  the 
prosecut ion and for coord inat ion between the unit and the prosecuting 
authority . 
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Code of Federa l  Regu la tions  
42 CFR  § 1 007.9 Relationship to, and agreement with, the Medicaid agency 
o (a) The u n it must be separate and  d istinct  from the Medicaid agency .  
o (b) N o  offic ia l  of the Medicaid agency wi l l  have authority to review the 

activit ies of  the u nit or to review or overru le  the referra l of a suspected 
crim ina l  v io lation to an a ppropriate prosecut ing authority .  

o (c) The u n it wi l l  not receive funds paid under  th is  part e ither from or through 
the Medicaid agency .  

o (d) The u n it wi l l  enter in to an  agreement  with the Medicaid agency under  
which the Medica id  agency wi l l  agree to comply with a l l  requ i rements of  
§ 455 .2 1 (a )  (2 )  of  th i s  t it le .  

o (e) 
o ( 1 )  The un it may refer a ny provider  with respect to which there is 

pend ing an i nvestigat ion of a credib le  a l legation of fraud u nder the 
Medicaid progra m to the State Medicaid agency for payment 
suspens ion i n  whole or part under  § 455 .23 of th i s  t it le .  

o (2 )  Referra ls  may be brief, but  m ust be in  writi ng  and  inc lude suffic ient 
i n format ion to a l low the State Medicaid agency to identify the provider 
and to exp la in  the credib le a l legat ions forming the grounds for the 
payment suspension .  

o (f) Any request by the un it to the State Medicaid agency to delay 
notificat ion to the provider of a payment  suspens ion u nder § 455.23 of th i s  
t i t le  must  be i n  writi ng .  

o (g) When the u n it accepts or dec l ines a case referred by the State 
Medicaid agency, the u n it notif ies the State Medicaid agency in  writi ng  of 
the accepta nce or dec l inat ion of the case .  
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Code of Federa l  Regu la tions 
42 CFR  § 1 007. 1 1 Duties and responsibilities of the unit. 
o (a} The un i t  wi l l  conduct a Statewide program for investigat ing and prosecuting (or 

referri ng for prosecution )  v io lations of a l l  appl icable State laws pertain ing to fraud in 
the admin istration of the Medicaid program,  the provis ion of medica l  assistance, or 
the activit ies of providers of medical assistance under the State Medicaid p lan .  

0 (b) 

0 

0 

0 

0 

o ( l ) The unit wi l l  a lso review complaints a l leging abuse or neglect of patients in health 
care faci l i t ies receiving payments under the State Medicaid p lan and may review 
complaints of the misappropriation of patient 's private funds in such faci l i t ies .  

o (2 )  If the in it ia l review indicates substant ia l potential for criminal prosecut ion, the unit wi l l  
invest igate the complaint or refer it to an appropriate criminal investigative or 
prosecutive authority. 

o (3) If the init ia l review does not indicate a substant ia l potential for crimina l  prosecution, 
fhe uni t wi l l  refer the complaint to an appropriate State agency. ic) I f  the unit ,  in carrying out its duties and responsibi l it ies under paragraphs ( a )  and 

b)  of th i s  section ,  discovers that overpayments have been made to a hea l th  care 
aci l i ty or other provider of medical assistance under the State Medicaid p lan ,  the 

un i t  wi l l  e ither attempt to col lect such overpayment or refer the matter to an 
appropriate State agency for col lection . 
(d) Where a prosecut ing authority other than the un i t  is to assume responsibi l ity for 
the prosecution of a case investigated by the un it ,  the un i t  wi l l  insure that those 
responsib le for the prosecutive decision and the preparat ion of the case for tria l  
have the fu l lest poss ib le opportunity to part icipate in the invest igation from its 
inception and wi l l  provide a l l  necessary assistance to the prosecut ing authority 
throughout a l l  resu l ting prosecutions. 
(e) The unit wi l l  make avai lable to Federal investigators or prosecutors a l l  in formation 
in its possession concern ing fraud in the provision or admin istration of medical 
assistance under the State p lan and wi l l  cooperate with such offic ia ls in  
coordinat ing any Federa l  and State investigations or prosecutions involv ing the 
same suspects or a l legations .  
(f) The unit wi l l  safeguard the privacy rights of a l l  ind iv iduals  and wi l l  provide 
safeguards to prevent the misuse of information under the unit 's contro l .  

019 

5 



6 

Scope of MFC U  
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o Primary Function and Scope is Medicaid 
Provider Fraud . 

o Neg lect and  abuse compla ints ,  i nc l ud ing 
m isuse/theft of res ident  persona l  fu nds ,  o f  
i nd iv idua ls i n  hea l th care fac i l i t ies and  
board and  care fac i l i t ies ; and 

o Does not i nc lude investigating benefic iary 
fraud un less there is an  a l l egation of a 
conspi racy between the benefic iary and  
a Medicaid provider ( patient/provider 
co l l us ion ) . 
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DHS - Medica id Program 

I n tegri ty U n it ( P l  U )  
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o I f  N D  imp lements a MFCU ,  a l l  of the pre l im inary 
provider fraud  i nvestigat ions that  the P I U  
conducts ,  where a cred ib le  a l l egation of fraud 
exists , wou ld  be referred to  the MFCU for further 
investigat ion and potentia l prosecution .  

o The P I U  wou ld  a l so ass i s t with exp la in ing Medica id 
program po l ic ies and procedures . 

o Co l laborat ion wou ld  be expected to d i scuss fraud  
trends ,  a reas o f  concerns ,  and  conti nued 
c la ri ficat ion of i n tersects of activ ity. 
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N D  M FC U  Waiver 

o I n  August 1 994 the Office of I nspector 
Genera l  at  H HS approved the request 
from N D  for a waiver from the 
requ irement  to estab l ish  a Medicaid 
Fraud Contro l U n it . 

o The waiver d id not have an  end date .  
o DHS has had  mu l tip le fi nd ings from the 

State Aud itor ' s office for not having a 
M FCU  i n  N D . 
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Other Backg round 
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o 2007 Leg is la tive Assem bly d id not adopt a 
DHS bi l l  requesting estab l ishment  of a 

Fa l se C la ims Act . 

o 2009 Leg is la tive Assem b ly d id not adopt 
leg is la tion in troduced to estab l ish  a 
M FCU . 
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Other Backg round 
o May 20 1 6  Letter from CMS Acting 

Admin istrator to  Governor Da l rymp le 
requesting notification of  i n tent  to 
estab l ish  a M FCU  or the submiss ion of a 
new waiver request . 

o September 20 1 6 Letter from Governor 
Da l rymp le to CMS Acting  Admin istrato r 
request ing a new waiver . 
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Other Background 
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o January 20 1 7  - Letter from CMS to 
Governor requesting North Dakota submit 
an  imp lementation p lan for estab l ish ing a 
M FC U .  

o January 20 1 7  Letter from Governor 
Bu rgum to CMS out l i n ing the 20 1 7  
leg is la tion that  was under cons ideration .  
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20 1 7 Leg is la tion 

o H B  1 1 7 4 - Fa lse C la ims Act ( N ot Adopted ) 

o H B  1 226 Medicaid Fa l se C la ims Act 
(Amended a nd Adopted ) 

o H B  1 227 Medicaid Fraud  Statute ( N ot 
Adopted ) 
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20 1 7 H B 1 226 S ta tes : 

o Duri ng the 20 1 7- 1 8  i n terim ,  the department  of 

human  services ,  with the cooperation of the 

governor  and the attorney genera l ,  s ha l l  

s tudy the  feas ib i l i ty and  des i rabi l i ty of 

estab l is h i ng a medica id fraud contro l u n i t .  

Before August 1 , 20 1 8, the department  of 
human  serv ices sha l l  report to the leg is la tive 
management  the outcome of this s tudy, 
together with any leg i s la tion requ i red to 
imp lement  the recommendations .  

13 
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Activi ty S ince 20 1 7 Sess ion 
o Mu l tip le  Workgroup meetings  

o Join t  meeting with SD  MFCU  and Adu l t  
Protect ive Services 

o October 20 1 7 OHS Letter to Seema Verma 
(CMS Admin istrator) 

o December 20 1 7 Letter from CMS to OHS 

o Apri l  20 1 8  Workgroup ( OHS and AG) 
presentation to i n terim committee 
o Review of d raft bi l l  prepared by Office of 

Attorney Genera l 

o August 20 1 8  Letter from Governor Bu rgum to 
CMS with MFCU  Imp lementation P lan  

o December 20 1 8  - fund ing for MFC U  inc l uded 
i n  Governor ' s Executive Budget Request 
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20 1 9  Leg is la tive Sess ion 

o S B  2347 has been in troduced to 
imp lement  a Medicaid Fraud Contro l  U n it . 

o Fund ing for the U n it is i nc l uded i n  S B  2003 
(Appropriation for the Office of the 
Attorney Genera l )  
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n o rt h  d a k o t a 
department of 

--- human se,rvices 
Doug Burgum ,  Gove rnor 
Chnistopher Jones ,  Execu,tive Director 

October 10, 2017 

Seema Verma ,  Adm i n istrator 
Depa rtment  of Hea l th  a nd ,H uman  Services 
Centers fo r Med ica re & Med ica i d  Se rvice s 
7500 Sec u ri ty Bou leva rd, Ma i l .Stop S2-26 - 1 2  
Ba l t i more, Mary l a nd 21 244- 1850 

R E :  No rth  Da kota Med ica id  F ra ud Contro l  Un it { M FCU )  

Dear Ms .  Verma 

5g ..?3t.1 r 
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JB- I P., . / (p Med iical Servkes 
(70 1 ) 328-7068 

Toll Free 1 -800-755-2604 
Fax (701 ) 328- 1 544 

Re lay ND TTY 1 -800-366-6888 
Provider  R,e l a tions (701 ) 328-7098 

As you a re l i ke ly awa re, s i nce 1994, Nort h  Dakota h a s  h a d  a wa ive r from ope rat i ng a Med ic a id Fra ud 
Cont ro l U n it { M FCU ) .  D u ri ng  my fourtee n yea r tenu re with t he North Dakota Med ica id program a nd 
De pa rtment of Human  Services, there have been var ious  d iscuss ions a bout  the sta tu s  a nd continuation 
of the wa iver . I n  add i t i on  to the d i scu ss ion about t he  M FCU  wa ive r, past Leg i s l a t ive Assemb l ies have 
rejected proposa l s  to imp lemen t  a Med ica id Fa l se C la ims Act  ( 2007 Senate B i l l  2 126 )  and a Med ica id  
F ra ud  Contro l  U n it ( 2009 House B i l l  1 5 1 1 ) .  

I n  May 2016 ,  C M S  Act ing Adm i n i strator And rew S la v i tt w rote t o  the n -Governo r Da l rym p le req uest ing 
that North Dakota e i ther subm i t  a req uest fo r a new wa iver o r  s ubm i t  a t ime l i n e  fo r c reat i ng  a Nort h  
Da kota MFCU .  I n  Sep tembe r  2016, Gove rnor Da l rymp le s ubm itted a req uest f o r  a new waiver .  I n  
J a n u a ry 2017 ,  j ust short ly before the  e n d  of  P res i dent  Oba ma ' s  adm i n i stra t io n, Mr .  S l av i tt sen t  a lette r  
to No rth Da kota i n d icat i ng  t he req uest fo r a new wa ive r  wou l d  no t  be cons i de red a nd North  Dakota 
shou l d  move to esta b l i s h  a M FC U .  

Governor Doug Burgum a ssumed office i n  Decembe r  2016 a nd p rov ided  a response t o  Act i ng CMS 
Ad m in i stra tor  T im H i l l  i n  J a n ua ry 201 7  (copy  en c losed ) .  As noted i n  the response from Governor 
Bu rgum,  the b ie n n i a l  l eg i s l a t ive sess ion  was u nde rway, and t he re were t h ree p ieces of leg is la t ion t h a t  
were a ct i ve w it h i n  t he  No rth  Dakota Leg is lat ive sess ion .  

Throughout  the 201 7 No rth Da kota leg i s l a t ive Assem b l y, I kept  CMS staff updated o n  the sta tus of each 
of the  t h ree p ieces of  re lated l eg i s l a t ion .  The two p i eces o f  l eg i s l a t ion  ( fa lse c l a ims  ac t  and Med ica id 
fra ud sta tute) we re defeated . The th i rd p iece of leg i s l a t i o n  ( House B i l l 1 2 26 ) ,  crea t ion of a M FCU, was 
amended ,  passed both  chambe rs and  was s igned by Gove rno r B u rg um .  As e n acted,  House B i l l  1 2 2 6  
req u i re s  t h e  Department of  H uma n  Services, i n  co l la bora t i on  wi th the  No rth  Dakota Offi ces o f  t h e  
Governo r and  Atto rney Genera l ,  t o  study the  des i ra b i l i ty a nd feas ib i l i ty of e sta b f i s h i ng  a M FCU (co py 
e nc losed ) .  

6 0 0  East Boulevard Avenue Department 325 -- Bisma rck , ND  58505-0250 
www.nd .gov/dhs 
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As Med ica id  D i recto r, I am coord i na t i ng the study as  requ i red by House B i l l  12 26 .  S ince  the le t ter  
deny ing No rth  Da kota' s request for a new MFCU wa iver was rece ived i n  the fin a l  days of the p revio u s  
adm i n i strat ion a nd s igned  by  the fo rme r  CMS  Act i n g  Adm in i strator, I am wr i t ing t o  i nqu i re i f  t h e  pos i t ion 
of M r. S lav i t t  i s  con s i stent  with your  pos i t ion as the cu rrent CMS  Adm in i strator .  Th e  gro u p  that i s  
co l l a borat i ng  o n  the  M FCU st udy recogn i zes  that  you r  pos i t ion on  North Da kota estab l i s h i ng a MCFU i s  
essent ia l to com p lete the study .  

Tha nk you fo r con s i de rat ion a nd response . I am  ava i l a b le to p rov ide  a ny i n format ion tha t  you or  you r  
staff may  need . I ca n be conta cted at  701-328- 1603 o r  mande rson@nd .gov 

S ince re ly, 

Med i c a i d  D i rector 

Enc losu res  

cc :  Ch r istophe r  Jones, Execut ive D i recto r, Depa rtment of H uman  Services 
Robbie Lauf, Po l i cy Adv isor, Office of Governor Burg um 
R icha rd A l l e n ,  Assoc i a te Regiona l  Ad m in i st ra to r, CM S, Denver 
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DEPARTMENT OF HEALTH & HUMAN SERVICES 
CENTERS for MEDICARE & MEDICAI D  SERVICES 
7500 Security Boulevard, Mail Stop AR-18-50 
Balt imore, Maryland 21244-1850 CIVIS 
Center for Program Integrity 

DEC 1 9 2017 
Dear Ms. Anderson, 

CENTERS FOR MEDICA RE & MED ICAID SERVICES 

CENTER FOR PROG RAM I NTEGRITY 

This is in response to your OctoberJ 0, .201 7Jetterinquiring whether Administrator_Verma' s 
position on the establishment of a Medicaid Fraud Control Unit (MFCU) i n  North Dakota is  
consistent with Administrator S lavi tt ' s .  Administrator Verma has asked me to reply on her 
behalf. 

Per section 1 902 (a)(6 1 )  of the Social Security Act (the Act) , Medicaid programs are required to 
operate a MFCU as a condition of receiving Federal Financial Participation (FFP) . The law does 
allow for a waiver of the requirement if a State can demonstrate that it would not be cost
effective because minimal fraud exists in connection with the provision of covered services to 
eligible individuals under the State plan, and that beneficiaries under the plan will be protected 
from abuse and neglect in connection with the provision of medical assistance under the plan 
without the existence of such a unit. As your letter indicates, North Dakota submitted a waiver 
request to CMS that was denied; this decision remains valid. 

If you feel that the availabil ity of new information supports a waiver as outl ined in section 1 902 
(a)(6 1 )  of the Act, I would encourage you to submit a new request . Currently, North Dakota fails 
to comply with the MFCU state plan requirement. To allow for further planning, please submit 
your implementation plan no later than September 1 ,  20 1 8 . The plan should be submitted to the 
CMS Administrator, with a copy to the Health and Hw11an Services Inspector General on your 
submission 

Should you or your staff have any questions about this letter, please contact Jonathan Morse, 
Acting Director, Center for Program Integrity at 4 1 0-786- 1 892, or Jonathan.Morse@cms.hhs.gov. 

If you have questions about requirements of the MFCU program or the appl ication for a MFCU 
please contact Richard Stern, Director, OIG Medicaid Fraud Pol icy and Oversight Divi sion, at 
202-205 -0572 or Richard. Stern(g']oig.hhs.gov. 

CC : Richard Stern, l l l l S OlG 

S incere ly ,  

nathan D .  Morse, J .D .  
eputy Center Director 

Center for Program Integrity 

Richard Al len, Associate Regional Adm in i strator, CMS, Denver 



- State of --
North Dakota 
O ff i c e  o f  t h e  G o v e r n o r  

Doug Burgum 
Governor 

August  3 1 ,  201 8 

Seema Verma, Administrator 
Department of Health and Human Services 
Centers for Medicare & Medicaid Services 
7 500 Security Boulevard, Mail Stop S2-26- 1 2  
Baltimore, Maryland 2 1 244- 1 850 

RE: North Dakota Medicaid Fraud Control Unit (MFCU) 

Dear Ms. Verma, 
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As you are likely aware, since 1 994, North Dakota has had a waiver from operating a Medicaid 

Fraud Control Unit (MFCU) . In May 201 6, CMS Acting Administrator Andrew Slavitt wrote to 

then-Governor Jack Dalrymple requesting that North -Dakota either submit a request for a new 

waiver or submit a timeline for creating a North Dakota MFC U .  In September 201 6, Governor 

Dalrymple submitted a request for a new waiver. In January 201 7 ,  Mr. Slavitt sent a letter to North 

Dakota indicating the request for a new waiver would not be considered and North Dakota should 

move to establish an MFCU .  

I assumed office i n  December 201 6  and provided a response to  Acting CMS Administrator Tim Hill 

in J anuary 201 7 (copy enclosed) .  As noted in my January 201 7 response, the biennial legislative 

session was underway, and there were three pieces of legislation that were active within the North 

Dakota legislative session. Throughout the 201 7 North Dakota Legislative Assembly, North Dakota 

Medicaid Director Maggie Anderson kept CMS staff updated on the s ta tus of each of  the three 

pieces of  related legislation. Two pieces of legislation (false claims act and Medicaid fraud sta tute) 

were defeated. The third piece of legislation,  House Bill 1 226,  creation of an MFCU, was amended, 

passed both chambers, and I signed the amended bill. As enacted, House Bill 1 226 required the 

Department of Human Services, in collaboration with the North Dakota Offices of  the G overnor 

and Attorney General, to s tudy the desirability and feasibility of establishing an MFCU (copy 

enclosed) .  

As part of the study required under 20 1 7  House Bill 1 226 ,  Ms .  Anderson sent a letter t o  you  in 

October 20 1 7  requesting confirmation that  your position was the same as that of Mr. Slavitt. In 

December 201 7 ,  Mr. J onathan Morse with the Center for Program Integrity responded to Ms. 
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Anderson requesting an MFCU implementation plan be submitted by Sept. 1 ,  201 8 .  This letter 
fulfills the requirement for an implementation plan. 

As part of  the executive budget request for the 201 9-2021 biennium, I will request the staffing and 
funding necessary to implement an M[,'CU in North Dakota. The executive budget reques t  will be 
presented during the Legislature's organizational session, scheduled for Dec. 3-5 ,  201 8 .  As budget 
discussions continue between now and the organizational session, I will collaborate with Attorney 
General Wayne Stenehjem to determine the number of staff positions requested and if North 
Dakota will pursue qui tam as part of the MFCU implementation. Mr. Stenehjem's office has also 
drafted the North Dakota Century Code (NDCC) changes that would be needed tu authorize the 
implementation and grant the appropriate authorities to the ivffCU. If legislation is not introduced 
by an interim legislative committee or individual legislator, my office will ensure legislation is 
introduced to correspond to the executive budget request. 

During the 201 9 Legislative Assembly, my office will advocate for the NDCC changes and 
appropriation needed to establish an MFClJ in North Dakota, and my staff will keep Mr. Morse 
updated on the status of the legislation and appropriation. 

Should you have questions or need additional information, please contact my office. 

Sincerely, 

Enclosures 

cc: Wayne Stenehjem, North Dakota Attorney General 
Richard Stern, HHS Office of Inspector General 
Richard Allen, Associate Regional Administrator, CMS, Denver 
Christopher J ones, Executive Director, Department of Human Services 
Maggie Anderson, Director, Medical Services Division, Department of Human Services 



PROPOSED AMENDMENTS TO SENATE BILL NO. 2347 
HUMAN SERVICES COMMITTEE 

J UDY LEE, CHAIRMAN 
JANUARY 28, 2019 

PRESENTED BY 
PARRELL D. GROSSMAN, DIRECTOR 

CONSUMER PROTECTION & ANTITRUST DIVISION 
OFFICE OF ATTORNEY GENERAL 

Page 5, line 14, replace "shall" with "may" 
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Page 10, line 20, after the period replace "A defendant in a civil action brought pursuant to this 
Act which prevails in an action" with " If the attorney general does not intervene in a civil action and 
the person bringing the civil action conducts the action and the defendant prevails in the action " 

Page 10, line 22, after "purposes" insert ", the defendant" 

Page 10, line 22, replace ", which must be equitably apportioned against the person that brought 
the action and the state if a person and the state were co - plaintiffs" with " .  The state is not liable 
for costs, attorney fees, or other expenses incurred by a person in bringing or defending an action 
under this chapter. " 

Page 15, line 16, after "Civil investigative demands" insert "and Subpoenas - Failure to 

Comply - Confidentiality" 

Page 15, line 21, after "civil investigative demand" insert "or subpoena" 

Page 15, line 21, after the second "to" insert "under oath" 

Page 15, line 21, after "the" insert "subject matter of the investigation, including any" 

Page 15, line 27, after "civil investigative demand" insert "or subpoena" 

Page 15, line 30, after period insert: 
"3. If a person objects to or otherwise fails to comply with a civil investigative demand or 
subpoena served upon that person under subsection 1, the attorney general may file in 
the district court a petition for an order to enforce the demand or subpoena, and if the 
court finds that the demand or subpoena is proper, the Court shall order the person to 
comply with the demand or subpoena and may grant such injunctive or other relief as 
may be required until the person complies with the demand or subpoena. Notice of 
hearing the petition and a copy of the petition must be served upon the person, who may 
appear in opposition to the petition. If the attorney general prevails in an action brought 
under this subsection, the Court shall award to the attorney general reasonable 
attorney's fees, costs and expenses incurred in bringing the action. 

4. Any testimony taken or material produced under this section must be kept confidential 
by the attorney general before bringing an action against a person under this chapter for 
the violation under investigation, unless confidentiality is waived by the person being 
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investigated and the person who has testified, answered interrogatories, or produced 
material, or disclosure is authorized by the court. 

Page 16, line 2, after "Act" insert "and the person agrees to comply with the confidentiality 
provisions provided in subsection 4, and unless otherwise provided by state or federal law. "  

Renumber accordingly 



PROPOSED AMENDMENTS TO SENATE BILL NO. 2347 
HUMAN SERVICES COMMITTEE 

J UDY LEE,  CHAIRMAN 
JANUARY 30, 201 9  

PRESENTED BY 
PARRELL D. GROSSMAN, DIRECTOR 

CONSUMER PROTECTION & ANTITRUST DIVISION 
OFFICE OF ATTORNEY GENERAL 

Page 5, line 1 4, after "shall" insert "enforce this chapter and may" 

Page 5, line 1 5, remove "may" 

� �3 '-17 
'1 / ?:>o /1 1 

� I  p� - 1  

Page 1 0, line 20, after the period replace "A defendant in a civil action brought pursuant to this 
Act which prevails in an action" with " If the attorney general does not intervene in a civil action and 
the person bringing the civil action conducts the action and the defendant prevails in the action " 

Page 1 0, line 22, after "purposes" insert ", the defendant" 

Page 1 0, line 22, replace ", which must be equitably apportioned against the person that brought 
the action and the state if a person and the state were co - plaintiffs" with "The state is not liable 
for costs, attorney fees, or other expenses incurred by a person in bringing or defending an action 
under this chapter. "  

Page 1 5, line 1 6, after "Civil investigative demands" insert "and Subpoenas - Failure to 

Comply - Confidentiality" 

. .Page-1 5, line 2 1 , after "civil investigative demand" insert "or subpoena" 

Page 1 5, line 2 1 , after the second "to" insert "under oath" 

Page 1 5, line 25, after "the" insert "subject matter of the investigation, including any" 

Page 1 5, line 27, after "civil investigative demand" insert "or subpoena" 

Page 1 5, line 30, after period insert: 
"3. If a person objects to or otherwise fails to comply with a civil investigative demand or 
subpoena served upon that person under subsection 1 ,  the attorney general may file in 
the district court a petition for an order to enforce the demand or subpoena, and if the 
court finds that the demand or subpoena is proper, the Court shall order the person to 
comply with the demand or subpoena and may grant such injunctive or other relief as 
may be required until the person complies with the demand or subpoena. Notice of 
hearing the petition and a copy of the petition must be served upon the person, who may 
appear in opposition to the petition. If the attorney general prevails in an action brought 
under this subsection, the Court shall award to the attorney general reasonable 
attorney's fees, costs and expenses incurred in bringing the action. 
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4. Any testimony taken or material produced under this section must be kept confidential 
by the attorney general before bringing an action against a person under this chapter for 
the violation under investigation, unless confidentiality is waived by the person being 
investigated and the person who has testified, answered interrogatories, or produced 
material, or disclosure is authorized by the court. 

Page 16, line 2, after "Act" insert "and the person agrees to comply with the confidentiality 
provisions provided in subsection 4, and unless otherwise provided by state or federal law'' 

Renumber accordingly 
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MOCK-UP WITH AMENDMENTS 

SENATE BILL NO. 2347 

Senators K. Roers, Hogan, J. Lee 

Representatives Boschee, Rohr, Schneider 
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1 A BILL for an Act to provide for liability for false medical assistance claims and to provide for a 

2 Medicaid fraud control unit ; and to provide a penalty. 

3 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

4 SECTION 1 .  

5 Definitions. 

6 As used in this Act, unless the context otherwise requires: 

7 .1. "Abuse" means conduct by a provider or other person involving disregard of and an 

8 

9 

1 0  
1 1  

unreasonable failure to conform with the laws and rules governing the Medicaid 

program if the disregard or failure results or may result in payment by a Medicaid 

agency of medical assistance payments or benefits to which the provider knows the 

provider is not entitled. 

1 2  2.  "Benefit" means the provision of anything of pecuniary value under the Medicaid 

1 3  program. 

1 4  3 .  "Claim" means any request or demand, whether under a contract or otherwise, for 

1 5  money or property under the Medicaid program regardless of whether the state has 

1 6  
1 7  
1 8  
1 9  
20 

21  

22 

23 

24 

title to the money or property which is: 

a .  Presented to an officer, employee, or agent of the state: or 

b .  Made to a contractor, grantee, or other recipient, if the money or property is to be 

spent or used on the state's behalf or to advance a state program or interest, and 

if the state: 

ill Provides or has provided any portion of the money or property requested or 

demanded: or 

ill Will reimburse such contractor, grantee, or other recipient for any portion of 

the money or property that is requested or demanded: and does not include 
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2 

3 

requests or demands for money or property the state has paid to an 

individual as compensation for state employment or as an income subsidy 

with no restrictions on that individual's use of the money or property. 

4 4. "Department" means the department of human services. 

5 §_,_ "Document" means an application, claim, form, report, record, writing, or 

6 correspondence, whether in written, electronic, magnetic, or other form. 

7 6. "Fraud" means any conduct or activity prohibited by law or rule involving knowing 

8 conduct or omission to perform a duty that results in or may result in payments to 

9 which the person is not entitled. 

1 0  7 .  "Knowingly" or "knowing" requires no proof of specific intent to defraud and means a 

1 1  

1 2  

1 3  

person has actual knowledge of the information, acts in deliberate ignorance of the 

truth or falsity of the information, or acts in reckless disregard of the truth or falsity of 

the information. 

1 4  � "Material" means having a natural tendency to influence, or be capable of influencing, 

1 5  the payment or receipt of money or property. 

1 6  9. "Medicaid agency" means an agency or entity of state, county, or local government 

1 7  

1 8  

1 9  

which administers any part of the Medicaid program, whether under direct statutory 

authority or under contract with an authorized agency of the state or federal 

government. 

20 10. "Misappropriation of patient property" means exploitation, deliberate misplacement, or 

2 1  

22 

23 

24 

wrongful use or taking of a patient's property, whether temporary or permanent, 

without authorization by the patient or the patient's designated representative. The 

term includes conduct with respect to a patient's property, which would constitute a 

criminal offense under chapter 12.1-23. 

25 1.1. "Obligation" means an established duty, whether fixed, arising from an express or 

26 implied contractual, grantor-grantee, or licensor-licensee relationship, from a 

27 

28 

fee-based or similar relationship, from statute or regulation, or from the retention of 

any overpayment. 

29 12. "Original source" means an individual who before a public disclosure has voluntarily 

30 disclosed to the state the information on which allegations or transactions in a claim 

3 1  are based or who has knowledge that is independent of and materially adds to the 

Page No. 2 19.8166.01000 



5 8 'd3'-/7 
1 / 3tJ/ 1 1 

1 
2 

Sixty-sixth 
Legislative Assembly 

publicly disclosed allegations or transactions, and who has voluntarily provided the 

information to the state before filing an action under this Act. 

3 1 3. "Patient abuse" means the willful infliction of physical or mental injury of a patient or 

*J f:J· "3 

4 
5 
6 

unreasonable confinement, intimidation, or punishment that results in pain, physical or 

mental harm, or mental anguish of a patient. The term includes conduct with respect to 

a patient which would constitute a criminal offense under chapter 1 2. 1 - 1 6, 1 2. 1 -1 7, 

7 1 2. 1 - 1 8, 1 2.1 -20, or 1 2.1 -22. 

8 1 4. "Patient neglect" means a failure, through inattentiveness, carelessness, or other 

9 
1 0  
1 1  
1 2  
1 3  

omission, to provide to a patient goods and services necessary to avoid physical 

harm, mental anguish, or mental illness if an omission is not caused by factors beyond 

the person's control or by good-faith errors in judgment. The term includes conduct 

with respect to a patient which would constitute a criminal offense under section 

1 2. 1 - 1 7-03. 

1 4  1 5. "Proceeds" means civil penalties and damages and excludes attorney's fees and 

1 5  
1 6  1 6. "Provider" means a person that furnishes items or services for which payment is 

1 7  claimed under the Medicaid program. 

1 8  1 7. "Record" means medical, professional, business, or financial information and 

1 9  
20 

2 1  
22 

23 

24 
25 

documents, whether in written, electronic, magnetic, microfilm, or other form: 

� Pertaining to the provision of treatment, care, services, or items to a recipient; 

b. Pertaining to the income and expenses of the provider; or 

c. Otherwise relating to or pertaining to a determination of entitlement to payment or 

reimbursement under the Medicaid program. 

SECTION 2. 

Liabi l ity for certain acts - Civi l penalty. 

26 .1. Except as provided in subsection 2, a person is liable to the state for a civil penalty of 

27 

28 

29 

30 

not less than ten thousand nine hundred fifty-seven dollars and not more than 

twenty-one thousand nine hundred fifty-six dollars for each act specified in this 

section,  three times the amount of damages the state sustains because of the 

person's act, and costs of the investigation and litigation fees, if the person: 

Page No. 3 1 9.81 66.01000 
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a .  Knowingly presents or causes to be presented a false or fraudulent claim for 

payment or approval: 

Q.,. Knowingly makes, uses, or causes to be made or used, a false record or 

statement material to a false or fraudulent claim: 

c. Conspires to commit a violation of this section: 

� Has possession, custody, or control of public property or money used or to be 

used by the state and knowingly delivers or causes to be delivered less than all 

of that money or property: 

�.e � 3'-{7 
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e. Is authorized to make or deliver a document certifying receipt of property used or 

to be used by the state and, with the intent to defraud the state, makes or 

delivers a receipt without completely knowing the information on the receipt is 

true: or 

t. Knowingly makes, uses, or causes to be made or used a false record or 

statement material to an obligation to pay or transmit money or property to the 

state or knowingly conceals or knowingly and improperly avoids or decreases an 

obligation to pay or transmit money or property to the state. 

1 7  2. The court may assess not less than two times the amount of damages the state 

1 8  
1 9  
20 

2 1  
22 

23 

24 
25 

26 
27 

28 

29 

sustains because of the act of the person and the person is liable to the state for the 

costs of the civil action brought to recover any such penalty or damages if the court 

f inds: 

� The person committing the act furnished the attorney general with all information 

known to that person about the act within thirty days after the date on which the 

person first obtained the information: 

b. The person fully cooperated with any investigation of the act by the attorney 

general: and 

c.  At the time the person furnished the attorney general with information about the 

act, a criminal prosecution, civil action, or administrative action had not been 

commenced with respect to the act and the person did not have actual 

knowledge of the existence of an investigation into the violation. 

30 � Annually, the attorney general shall review the civil penalty rates and by administrative 

31  rule shall amend these civil penalty rates to comport with the penalty amounts under 

Page No. 4 1 9.8 1 66.01000 
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1 the federal Civil Penalties Inflation Adjustment Act of 1 990 [Pub. L. 1 01 -4 10; 104 Stat. 

2 890; 28 U. S. C. 2461 ). 

3 SECTION 3 .  

4 Limitation of actions. 

5 .1. A civil action filed under this Act must be brought by the later of: 

6 
7 
8 
9 

a.  Six years after the date on which the violation was committed; or 

b .  Three years after the date facts material to the right of action are known or 

reasonably should have been known by the official of the state charged with 

responsibility to act in the circumstances. 

1 0  2 .  An action may not be brought pursuant to subdivision b of subsection 1 more than ten 

1 1  

1 2  
1 3  
1 4  

years after the date on which the violation was committed .  

SECTION 4. 

Investigation and action by attorney general. ..il · L . ) c_v � s;k � \ \ c:...I\.-{;, va:....--\I V\.,' s CJ'-C<..f Tc 
The attorney general's Medicaid fraud control unit saattmay investigate an alleged violation 
of 

1 5  this Act and erson that violated or 

1 6  is violating this Act. 

1 7  SECTION 5. 

1 8  Complaint by person - Civil action. 

1 9  .1. A person may bring a civil action for a violation of this Act on behalf of the person and 

20 the state. The action must be brought in the name of the state. The action maybe 

2 1  dismissed only if the court and the attorney general give written consent to the 

22 dismissal and provide the reasons for consenting to the dismissal. 

23 2.  A copy of the complaint and written disclosure of substantially all material evidence 

24 
25 
26 
27 

and information the person possesses must be served on the attorney general 

pursuant to the North Dakota Rules of Civil Procedure. The complaint must be filed 

under seal and must remain under seal for at least sixty days. The complaint may not 

be served upon the defendant until the court orders that it be served. 

28 � Within sixty days after receiving the complaint and the material evidence and 

29 information, the attorney general may elect to intervene and proceed with the action or 

30 
3 1  

to notify the court the attorney general declines to take over the action. If the attorney 

general declines to intervene or take over the action, the person bringing the action 

Page No. 5 1 9 . 8 1 66.01000 
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may conduct the action. For good cause shown, the attorney general may move the 

court for extensions of the time during which the complaint remains under seal . 

3 4 .  The defendant may not be required to respond to any complaint until twenty days after 

4 
5 

the complaint is unsealed and served upon the defendant pursuant to rule 5 of the 

North Dakota Rules of Civil Procedure. 

6 5 .  I f  a person brings an action under this section, no person other than the attorney 

7 
8 

general may intervene or bring a related action based on the facts underlying the 

pending action. 

9 6 .  I f  the attorney general proceeds with the action, the attorney general has the primary 

1 0  responsibil ity for prosecuting the action and is not bound by an act of the person 

1 1  
1 2  

bringing the action. The person bringing the action has the right to continue as a party 

to the action subject to the limitations set forth in this Act. 

1 3  7.  I f  the attorney general elects not to proceed with the action and the person that 

1 4  
1 5  
1 6  
1 7  
1 8  
1 9  
20 

21  

init iated the action conducts the action: 

a. Upon the attorney general's request, the person that initiated the action shall 

serve the attorney general with copies of all pleadings filed in the action and shall 

supply the attorney general with copies of all deposition transcripts at the 

attorney general's expense; or 

b. The court, without limiting the status and rights of the person initiating the action, 

may permit the attorney general to intervene at a later date upon a showing of 

good cause. 

22 8 .  I f  a person files a civil action under this section, no person other than the attorney 

23 general may intervene or bring a related action based on the facts underlying the 

24 pending action. 

25 9. Upon a showing by the attorney general unrestricted participation during the course of 

26 
27 
28 

29 

30 
3 1  

the lit igation by the person initiating the action would interfere with or unduly delay the 

attorney general's prosecution of the case or would be repetitious, irrelevant, or for 

purposes of harassment, the court may impose limitations on the person's 

participation, including: 

a .  Limiting the number of witnesses the person may call; 

� Limiting the length of testimony of witnesses called by the person; 

Page No. 6 1 9.8 1 66.0 1000 
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d .  Otherwise limiting the participation of the person in the litigation. 
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3 10. Whether the attorney general proceeds with the action, upon an in camera showing by 

4 
5 
6 
7 
8 
9 

1 0  

the attorney general that actions of discovery by the person initiating the action would 

interfere with the attorney general's investigation or prosecution of a criminal or civil 

matter arising out of the same facts, the court may stay such discovery for a period of 

not more than sixty days. The court may extend the sixty-day period upon a further in 

camera showing the attorney general has pursued the criminal, civil investigation, or 

proceedings with reasonable diligence and any proposed discovery in the civil action 

will interfere with the ongoing investigation or proceedings. 

1 1  11. The attorney general may elect to pursue the claim through any alternate remedy 

1 2  
1 3  
1 4  
1 5  
1 6  
1 7  
1 8  

available, including administrative proceedings to determine a civil penalty. If an 

alternate remedy is pursued, the person initiating the action has the same rights in the 

proceeding as the person would have in proceeding under this section. Any finding of 

fact or conclusion of law made in another proceeding that has become final is 

conclusive on all parties to an action under this section. A finding or conclusion is final 

if determined on appeal to the appropriate court, time for fil ing the appeal has expired, 

or the finding or conclusion is not subject to judicial review. 

1 9  1 2 . If the attorney general elects to intervene and proceed with an action, the attorney 

20 general may file a complaint or amend the complaint of a person that has brought an 

2 1  action to clarify or add detail to the claims in which the attorney general is intervening 

22 and to add additional claims with which the attorney general contends the attorney 

23 general is entitled to relief. For statute of limitations purposes, a pleading relates back 

24 to the fil ing date of the complaint of the person that originally brought the action to the 

25 extent the attorney general's claim arises out of the conduct, transactions, or 

26 occurrences set forth, or attempted to be set forth, in the prior complaint of that 

27 person. 

28 SECTION 6. 

Page No. 7 19.8166.01 000 
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1 Filing proh ibited. 

2 .1. A person may not bring an action under this Act based upon allegations or 

3 transactions which are the subject of a civil suit or an administrative civil money 

4 penalty proceeding in which the state is already a party. 
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5 2 .  The court shall dismiss an action or claim brought under this Act, unless opposed by 

6 the state, if substantially the same allegations or transactions as alleged in the action 

7 or claim were publicly disclosed; in a criminal, civil, or administrative hearing in which 

8 the state or its agent is a party; in a legislative, state auditor, or other state report, 

9 hearing, audit, or investigation; or from the news media, unless the action is brought 

1 0  by the attorney general or the person bringing the action is an original source of the 

1 1  information. 

1 2  SECTION 7. 

1 3  Dismissal of civil action. 

1 4  On motion of the attorney general, the court may dismiss a civil action notwithstanding the 

1 5  objection of the person that initiated the action if the attorney general notified the person of the 

1 6  filing of the motion to dismiss and the court has given the person an opportunity to oppose the 

1 7  motion and present evidence at a hearing. 

1 8  SECTION 8. 

1 9  Burden of proof. 

20 The standard of proof in a civil action brought under this Act is the preponderance of the 

2 1  evidence. 

22 SECTION 9. 

23 Distribution of damages and civi l penalty. 

24 1 .  Except as provided in subsection 2, if the attorney general proceeds with an action 

25 

26 
27 
28 

brought by a person pursuant to section 5 of thisAct, the person is entitled to receive 

at least fifteen percent, but not more than twenty-five percent, of the proceeds 

recovered and collected in the action or in settlement of the claim, depending on the 

extent to which the person substantially contributed to the prosecution of the action. 

29 2. The court may award an amount the court considers appropriate, but in no case more 

30 
3 1  

than ten percent of the proceeds in an action the court finds to be based primarily on 

disclosures of specific information, other than information provided by the person 

Page No. 8 1 9.81 66.01000 
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bringing the action, relating to allegations or transactions disclosed through a criminal, 

civil, or administrative hearing: a legislative, administrative, auditor report, hearing, 

audit, or investigation: or the news media. In determining the award, the court shall 

take into account the significance of the information and the role of the person bringing 

the action in advancing the case to litigation. 

6 3. A payment to a person bringing an action pursuant to this section may be made only 

7 
8 
9 

1 0  

from the proceeds recovered and collected in the action or in settlement of the claim. 

In addition, the person is entitled to receive an amount for reasonable expenses the 

court finds to have been necessarily incurred, and reasonable attorney's fees and 

costs. The expenses, fees, and costs must be awarded against the defendant. 

1 1  4 .  If the attorney general does not proceed with an action pursuant to section 5 o f  this 

1 2  
1 3  
1 4  
1 5  
1 6  
1 7  
1 8  
1 9  

Act, the person bringing the action or settling the claim is entitled to receive an amount 

the court decides is reasonable for collecting the civil penalty and damages on behalf 

of the attorney general. The amount may not be less than twenty-five percent nor 

more than thirty percent of the proceeds recovered and collected in the action or 

settlement of the claim and must be paid out of the proceeds. In addition, the person is 

entitled to receive an amount for reasonable expenses the court finds were 

necessarily incurred, plus reasonable attorney's fees and costs. All expenses, fees, 

and costs must be awarded against the defendant. 

20 5. Whether the attorney general proceeds with the action, if the court finds the action was 

2 1  
22 

23 

24 
25 

26 
27 
28 

brought by a person that planned or initiated the violation of this Act, the court may 

reduce or eliminate the share of the proceeds the person would otherwise receive 

pursuant to subsections 1 through 4, taking into account the role of the person in 

advancing the case to litigation and any relevant circumstances pertaining to the 

violation. If the person bringing the action is convicted of criminal conduct arising from 

the person's role in the violation of this section, the person must be dismissed from the 

civil action and may not receive any share of the proceeds of the action. The dismissal 

does not prejudice the right of the attorney general to continue the action. 

29 6. The attorney general is entitled to any damages and civil penalties not awarded to the 

30 

3 1  
person bringing the action, and the damages and civil penalties must be deposited in 

the general fund. 
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2 cumulative to each other and to the remedies or penalties available under all other 

3 laws of the state. 

4 SECTION 10. 

5 Effect of criminal conviction. 

6 A defendant convicted in any criminal proceeding under this Act is precluded from 

7 subsequently denying the essential elements of the criminal offense of which the defendantwas 

8 convicted in any civil proceeding. For purposes of this section, a conviction may result from a 

9 verdict or plea of guilty. 

1 0  SECTION 11. 

1 1  Costs and attorney's fees. 

1 2  If the state favorably settles or prevails in a civil action in which the state intervened or filed, 

1 3  the state is entitled to be awarded reasonable expenses, consultant and expert witness fees, 

1 4  costs, and attorney's fees. I n  an action in which outside counsel is engaged by the attorney 

1 5  general, the costs and attorney's fees awarded to that counsel must equal the outside counsel's 

1 6  charges reasonably incurred for costs and attorney's fees in prosecuting the action . A plaintiff is 

1 7  entitled to an amount for reasonable expenses the court finds to have been necessarily 

1 8  incurred, plus reasonable costs and attorney's fees, if the action is settled favorably for the state 

1 9  or the state prevails in the action .  The expenses, fees, and costs must be awarded against the 

20 defendant. A defendant in a civil action brought pursuant to this Act which prevails in an action 

2 1  I f  the attorney general does not intervene in a civil action and the person bringing the civil action 
conducts the action and the defendant prevails in the action that is not settled and the court finds 
was clearly frivolous or brought solely for harassment 

� Purposes, the defendant is entitled to reasonable costs and attorney's fees, \•.ihich must be 
equitably 

23 apportioned against the person that brought the action and the state if a person and the state 

24 were co plaintiffs . . The state is not liable for costs, attorney fees, or other expenses incurred by 
a person in bringing or defending an action under this chapter. 

25 SECTION 1 2. 

26 Relief from retaliatory actions. 

27 .1. An employee, contractor, or agent is entitled to all relief necessary to make that 

28 employee, contractor, or agent whole, if that employee, contractor, or agent is 

29 
30 

discharged, demoted, suspended, threatened, harassed, or in any other manner 

discriminated against in the terms and conditions of employment because of lawful 
Page No. 10 19.8166.01000 
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1 

2 

acts done by the employee, contractor, agent, or associated others in furtherance of 

an action under this Act or other efforts to stop one or more violations of thisAct. 

3 2. Relief under subsection 1 includes reinstatement with the same seniority status that 

4 
5 
6 
7 
8 

employee, contractor, or agent would have had but for the discrimination, two times 

the amount of back pay, interest on the back pay, and compensation for any special 

damages sustained as a result of the discrimination, including litigation costs and 

reasonable attorney's fees. An action under this section may be brought in the 

appropriate district court for the relief provided in this subsection. 

9 3. A civil action under this section may not be brought more than three years after the 

1 0  date the retaliation occurred. 

1 1  SECTION 13.  

1 2  Settlement by attorney general. 

1 3  The attorney general may settle the case with a defendant notwithstanding the objectionsof 

1 4  any person that initiated the action if the court determines, after a hearing, the settlement is fair, 

1 5  adequate, and reasonable under the circumstances. Upon a showing of good cause, the 

1 6  hearing may be held in camera. A hearing is not otherwise required for the court to approve any 

1 7  settlement. 

1 8  SECTION 14. 

1 9  Medicaid fraud control unit. 

20 The Medicaid fraud control unit is established as a division of the attorney general's office. 

2 1  The Medicaid fraud control unit, which is under the supervision and control of the attorney 

22 general, consists of the agents and employees the attorney general considers necessary and 

23 appropriate. The Medicaid fraud control unit is a criminal justice agency within the meaning of 

24 section 1 2-60- 1 6. 1 .  Agents designated by the attorneygeneral have peace officer status and 

25 authority, including the authority of search, seizure, and arrest. All recovered money will be 

26 forwarded to the designated state Medicaid agency for appropriate allocation betweenthe 

27 federal government and the general fund. The portion of state match appropriations for the 

28 Medicaid fraud control unit will be appropriated from the general fund. 

29 SECTION 15.  

30 Powers and duties of Medicaid fraud control unit. 

31  .1. The Medicaid fraud control unit shall: 

Page No. 1 1  1 9.81 66.01 000 
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a. Investigate and prosecute under applicable criminal or civil laws fraud and patient 

abuse or neglect by providers or any other person, including cases referred by 

the department; 

b .  Review complaints of patient abuse, patient neglect, and misappropriation of 

patient property and, if appropriate, investigate and initiate criminal or civil 

proceedings or refer the complaint to another federal, state, or local agency for 

action; 

c. Refer to the department for collection and, if appropriate, imposition of 

appropriate provider administrative actions involving provider overpayments and 

abuse; 

d .  Communicate and cooperate with and, subject to applicable confidentiality laws, 

provide information to other federal, state, and local agencies involved in the 

investigation and prosecution of health care fraud, patient abuse, and other 

improper activities related to the Medicaid program; 

e. Transmit to other state and federal agencies, in accordance with law, reports of 

convictions, copies of judgments and sentences imposed and other information 

and documents for purposes of program exclusions or other sanctions or 

penalties under Medicaid, Medicare, or other state or federal benefit or 

assistance programs; 

t. Recommend to state agencies appropriate or necessary adoption or revision of 

laws, rules, policies, and procedures to prevent fraud, abuse, and other improper 

activities under the Medicaid program and to aid in the investigation and 

prosecution of fraud, abuse, and other improper activities under the Medicaid 

program; and 

9..:. Enter an agreement with the Medicaid agency regarding referrals, information 

sharing, and improper payment recoveries as provided in title 42, Code of 

Federal Regulations, part 455, section 23. 

28 2. The Medicaid fraud control unit may: 

29 

30 
a. Initiate criminal prosecutions and civil actions pursuant to subsection 1 in any 

court of competent jurisdiction in the state; 
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b. Upon request. obtain information and records from applicants, recipients, and 

providers; 

c. Subject to applicable federal confidentiality laws and rules and for purposes 

related to any investigation or prosecution under subsection 1 ,  obtain from the 

department. local offices of public assistance, and other local, county, or state 

government departments or agencies records and other information, including 

applications, provider enrollment forms, claims and reports, individual or entity 

tax returns, or other information provided to or in the possession of the tax 

commissioner or the state auditor; 

d .  Refer appropriate cases to federal, other state, or local agencies for investigation, 

prosecution, or imposition of penalties, restrictions, or sanctions; 

e .  Work cooperatively with federal agencies; and 

t. Enter agreements with the department and other federal, state, and local 

1 4  agencies in furtherance of the unit's mission. 

1 5  SECTION 16. 

1 6  Medicaid fraud - Criminal penalty. 

1 7  .1. A person commits a criminal offense under this section if the person knowingly: 

1 8  
1 9  
20 

2 1  
22 
23 

24 
25 

26 
27 

28 

29 

30 
3 1  

� Presents for allowance, for payment. or for the purpose of concealing, avoiding, 

or decreasing an obligation to pay a false or fraudulent medical assistance claim, 

bill, account. voucher, or writing to a public agency, public servant. or contractor 

authorized to allow or pay medical assistance claims; 

b. Solicits, accepts, offers, or provides any remuneration, including a kickback, 

bribe, or rebate in exchange for purchasing, leasing, ordering, arranging for, or 

recommending the purchasing, leasing, or ordering of any services or items from 

a provider for which payment may be made under the Medicaid program; 

c. Solicits, accepts, offers, or provides any remuneration, including a kickback, 

bribe, or rebate in exchange for a fee for referring a recipient to another provider 

or arranging for the furnishing of services or items for which payment may be 

made under the Medicaid program; 

d .  Fails or refuses to provide covered medically necessary services to eligible 

recipients as required with respect to a managed care contract. health 
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maintenance organization contract, or similar contract or subcontract under the 

Medicaid program; or 

e. Conspires with another person to commit a violation of this section. 

4 2. Conduct or activity that does not violate or which is protected under the provisions of, 

5 or federal regulations adopted under 42 U.S.C. 1 395nn and 42 U.S.C. 1 320a-7b(b), is 

6 
7 
8 

not considered an offense under subdivision b of subsection 1 ,  and the conduct or 

activity must be accorded the same protections allowed under federal laws and 

regulations. 

9 � A person convicted of this offense involving payments, benefits, kickbacks, bribes, 

1 0  
1 1  

rebates, remuneration, services, or claims not exceeding one thousand dollars in 

value is guilty of a class A misdemeanor. 

1 2  4. Notwithstanding subsection 3, if the value of the payments, benefits, kickbacks, bribes, 

1 3  
1 4  

rebates, remuneration, services, or claims of the Medicaid fraud were part of a 

common scheme and exceed one thousand dollars in value, a violation of this Act isa 

1 5  class C felony. 

1 6  5. Notwithstanding subsection 3, if the value of the payments, benefits, kickbacks, bribes, 

1 7  
1 8  
1 9  

rebates, remuneration, services, or claims of the Medicaid fraud were part of a 

common scheme and exceed ten thousand dollars in value but do not exceed fifty 

thousand dollars, a violation of this Act is a class B felony. 

20 6. Notwithstanding subsection 3, if the value of the payments, benefits, kickbacks, bribes, 

2 1  

22 
23 
24 

25 

26 
27 
28 

29 

30 

rebates, remuneration, services, or claims of the Medicaid fraud were part of a 

common scheme and exceed fifty thousand dollars in value, a violation of this Act isa 

class A felony. 

a. For purposes of imposing sentence for a conviction under this Act, the value of 

payments, benefits, kickbacks, bribes, rebates, remuneration, services, or claims 

involved is the greater of the value of Medicaid payments or benefits received as 

a result of the illegal conduct or activity or the value of the payments, benefits, 

kickbacks, bribes, rebates, remuneration, services, or claim involved. 

b. Amounts involved in Medicaid fraud committed pursuant to a common scheme or 

the same transaction may be aggregated in determining the value involved. 
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2 
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4 
5 

6 
7 

8 
9 

c. A person convicted of the offense of Medicaid fraud must be suspended from 

participation in the Medicaid program: 

ill For any period of time not less than one year for a first offense or the person 

may be permanently terminated from participation in the medical assistance 

program; 

Q2 For any period of time not less than three years for a second offense, or the 

person may be permanently terminated from participation in the medical 

assistance program; or 

.Q.l Permanently for a third offense. 

1 0  7.  In addition to any other penalty provided by law, a person convicted of Medicaid fraud 

1 1  is not entitled to bill or collect from the recipient. the Medicaid program, or any other 

1 2  third-party payer for the services or items involved and shall repay to the Medicaid 

1 3 program any payments or benefits obtained by any person for the services or items 

1 4  involved. 

1 5  SECTION 17.  

1 6  Civil investigative demands and Subpoenas - Failure to Comply - Confidentiality. 

1 7  1. If the attorney generaL or a designee, has reason to believe a person may be in 

1 8  
1 9  

20 

2 1  

22 

23 

24 

25 

26 

possession, custody, or control of documentary material or information relevant to an 

investigation under this Act. the attorney generaL or a designee, may, before 

commencing a civil proceeding under section 5 of this Act. issue in writing and cause 

to be served upon the person, a civil investigative demand or subpoena requiring the 
person to under oath: 

� Produce the documentary material for inspection and copying; 

!2..c Answer in writing written inter rogatories with respect to the documentary material 

or information; 

c .  Give oral testimony concerning the subject matter of the investigation, including 
any documentary material or information; or 

d .  Furnish any combination of the materiaL answers, or testimony. 

27 2.  I f  a civil investigative demand or subpoena is an express demand for product of 
discovery, the 

28 attorney general or a designee shall cause to be served, a copy of such demand upon 

29 the person from which the discovery was obtained and shall notify the person to which 
such demand is issued of the date on wh ich the copy was served . 

3. If a person objects to or otherwise fails to comply with a civil investigative demand or 
subpoena served upon that person under subsection 1, the attorney general may file in the 
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district court a petition for an  order to enforce the demand or subpoena, and if the court finds that 
the demand or subpoena is proper, the Court shall order the person to comply with the demand 
or subpoena and may grant such injunctive or other relief as may be required until the person 
complies with the demand or subpoena. Notice of hearing the petition and a copy of the petition 
must be served upon the person, who may appear in opposition to the petition. If the attorney 
general prevails in an action brought under this subsection, the Court shall award to the attorney 
general reasonable attorney's fees, costs and expenses incurred in bringing the action. 

4 . Any testimony taken or material produced under this section must be kept confidential by the 
attorney general before bringing an action against a person under this chapter for the violation 
under investigation, unless confidentiality is waived by the person being investigated and the 
person who has testified, answered interrogatories, or produced material, or disclosure is 
authorized by the court. 

5. 

30 Information 

3 1  obtained by the attorney general or designee may be shared with a personthat 

1 initiated the action if the attorney general or designee determine it is necessary as part 

2 of any investigation under this Act and the person agrees to comply with the 
confidentiality provisions provided in subsection 4, and unless otherwise provided by 
state or federal law. 

3 SECTION 18.  

4 Cooperation of governmental agencies with Medicaid fraud control unit. 

5 All local, county, and state departments and agencies shall cooperate with the Medicaid 

6 fraud control unit and the unit's agents and employees to effectuate the purposes of the unit. 

7 SECTION 19. 

8 Authorization to adopt rules. 

9 The attorney general may adopt rules, pursuant to chapter 28-32, to implement thisAct. 
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Code of Federa l  Regu la tions  

42 CFR  § 1 007.5 Basic requirement 

A State Medica id fraud contro l u n it must be 
a s i ng le  identif iab le entity of the State 
government  certif ied by the Secretary as 
meeting the requ irements of § §  1 007 .7  
th rough 1 007 . 1 3 o f  th is part .  
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Code of Federa l  Regu la tions 
42 CFR  § 1 007.7 Organization and location requirements 
Any of the fo l l owing three a l ternatives is acceptab le :  
o (a) The un it is located in  the office of the State Attorney Genera l  or 

another department of State government  which has Statewide authori ty 
to prosecute individua l s  for v io lations of crim ina l  laws with respect to 
fraud in  the provis ion or admin istrat ion of medica l  assistance under  a 
State p lan imp lement ing t i t le X IX  of the Act; 

o (b) I f  there is no  State agency with Statewide authori ty and capabi l i ty 
for crim ina l  fraud prosecut ions ,  the un i t  has estab l i shed forma l  
procedures that  assure tha t  the un it refers suspected cases of crim ina l  
fraud in  the State Medicaid pro9ram to the appropriate State 
prosecut ing authori ty or authori t ies ,  and provides assistance and 
coord inat ion to  such  authori ty or authorit ies i n  t he  prosecut ion of such 
cases; or 

o (c) The un it has a forma l  working re lat ionsh ip with the office of the State 
Attorney Genera l  and has forma l  procedures for referri ng to the 
Attorney Genera l  suspected crim ina l  v io lat ions occurring in  the State 
Medicaid program and for effective coord ination of the activit ies of 
both entit ies re lat ing to the detection ,  investigat ion and prosecut ion of 
those v io lat ions .  U nder th is requi rement ,  the office of the State Attorney 
Genera l  must agree to assume respons ib i l i ty for prosecut ing a l l eged 
crim ina l  v io lat ions referred to i t  by the un i t .  However, i f  the Attorney 
Genera l  fi nds that another prosecuting authority has the demonstrated 
capacity, experience and wi l l i ngness to prosecute an  a l leged v io lation ,  
he or she may refer a case to  tha t  prosecut ing authority, as long as the 
Attorney Genera l 's Office mainta ins overs ight  respons ib i l ity for the 
prosecut ion and for  coord inat ion between the un it and the prosecut ing 
authority . 
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Code of Federa l  Regu la tions  
42 CFR  § 1 007.9 Relationship to, and agreement with, the Medicaid agency 
o (a) The un it must be separate and dist i nct  from the Medicaid agency .  
o (b) No  offic ia l  of the Medicaid agency wi l l  have authori ty to review the 

activit ies of the un it or to review or overru le  the referra l of a suspected 
crim ina l  v io lat ion to an appropriate prosecuting authority . 

o (c) The un it wi l l  not receive funds paid under th is part e i ther from or through 
the Medicaid agency. 

o (d) The un it wi l l  enter in to an  agreement  with the Medicaid agency under  
wh ich the Medicaid agency wi l l  agree to comply with a l l  requi rements of  
§ 455.2 1 (a )  (2 )  of th i s  t it le .  

o (e) 
o ( l ) The un it may refer any provider with respect to which there is 

pending an invest igation of a credib le a l legat ion of fraud under  the 
Medicaid program to the State Medica id agency for  payment 
suspens ion i n  whole or part under  § 455.23 of th is t it le .  

o (2 )  Referra l s  may be brief, but must be in  wri ti ng and inc lude suffic ient 
i n formation to a l low the State Medicaid agency to identi fy the prov ider 
and to exp la in  the credib le a l l egations forming the grounds for the 
payment suspension .  

o (f) Any request by the un i t  to the State Medicaid agency to de lay 
notificat ion to the provider of a payment suspens ion under  § 455 .23 of th is 
t i t le must be in  writ i ng .  

o (g) When the unit accepts or dec l ines a case referred by the State 
Medicaid agency, the unit notif ies the State Medicaid agency in  writ i ng of 
the acceptance or dec l inat ion of the case.  
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Code of Federa l  Regu la tions  
42 CFR  § 1 007. 1 1  Duties and responsibilities of the unit. 
o (a) The un i t  wi l l  conduct a Statewide program for investigat ing and prosecut ing (or 

referring for prosecution )  v io lations of a l l  appl icable State laws pertain ing to fraud in 
the admin istration of the Medicaid program,  the provision of medica l  assistance, or 
the activities of providers of medical assistance under the State Medicaid p lan .  

0 (b) 

0 

0 

0 

0 

o ( l )  The uni t  wi l l  a lso review complaints a l leging abuse or neglect of patients in health 
care faci l i t ies receiving payments under the State Medicaid p lan and may review 
complaints of the misappropriat ion of patient 's private funds in such faci l i t ies .  

o (2) If the in i t ia l  review indicates substantial potential for crimina l  prosecution ,  the unit wi l l  
invest igate the complaint or refer it to an appropriate criminal  investigative or 
prosecutive authority. 

o [3) If the in it ia l  review does not indicate a substantial potential for crimina l  prosecut ion, 
fhe unit wi l l  refer the complaint to an appropriate State agency. 

�
c) I f  the unit ,  in  carrying out its duties and responsibi l it ies under paragraphs (a )  and 
b )  of th i s  section ,  discovers that  overpayments have been made to a hea l th  care 
aci l i ty or other provider of medical assistance under the State Medicaid p lan ,  the 

unit wi l l  e ither attempt to col lect such overpayment or refer the matter to an  
appropriate State agency for col lection .  
(d )  Where a prosecut ing authority other than the un i t  is to assume responsibi l i ty for 
the prosecut ion of a case invest igated by the un i t ,  the unit wi l l  insure that those 
responsib le for the prosecutive decis ion and the preparat ion of the case for tria l  
have the fu l lest possible opportunity to part icipate in the invest igation from i ts  
inception and wi l l  provide a l l  necessary assistance to the prosecut ing authority 
throughout a l l  resu l ting prosecutions. 
(e) The un i t  wi l l  make avai lable to Federal i nvestigators or prosecutors al l  information 
in i ts possession concerning fraud in the provision or administration of medical 
assistance under the State p lan and wi l l  cooperate with such offic ia ls in  
coordinat ing any Federa l  and State invest igations or prosecutions invo lv ing the 
same suspects or a l legat ions .  
( f) The unit wi l l  safeguard the privacy rights of a l l  individua l s  and wi l l  provide 
safeguards to prevent the misuse of information under the unit 's contro l .  

1/2019 
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Scope of MFCU  
o Primary Function and Scope is Medica id 

Provider Fraud . 
o Neg lect and abuse compla ints ,  i nc l ud ing 

m isuse/theft o f  res ident  persona l  fu nds ,  o f  
i nd ividua ls i n  hea l th  care fac i l it ies a nd 
board and  care fac i l i t ies ; and  

o Does not i nc lude investigating benefic iary 
fraud un less there is a n  a l legation of a 
conspiracy between the beneficia ry and  
a Medicaid provider ( patien t/provider 
co l l us ion ) .  

58 d. 3Ll 1-
a-5- / Cj  

fl I 
f &  



7 

OHS - Medica id Progra m  
I n tegri ty U n it ( P I U )  

o I f  N D  imp lements a MFCU ,  a l l  of the pre l im inary 
prov ider fraud invest igat ions that  the P I U  
conducts , where a cred ib le a l l egation of fraud 
exists ,  wou ld  be referred to  the  MFCU  for fu rther 
i nvestigation and potent ia l  prosecution .  

o The P I U  wou ld  a l so ass i s t with exp la in ing Medica id 

program po l ic ies and procedures . 

o Co l laboration wou ld  be expected to d i scuss fraud 
trends ,  a reas o f  concerns ,  and conti nued 
c la ri ficat ion of i n tersects of activ ity . 
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N D  MFCU  Wa iver 

o I n  August 1 994 the Office of I nspector 
Genera l  a t  H HS approved the request 
from N D  for a waiver from the 
requ i rement to estab l ish  a Medicaid 
Fraud Contro l  U n it . 

o The waiver d id not have an  end date .  

o DHS  has had mu l tip le fi nd ings from the 
State Aud itor ' s office for not hav ing a 
M FCU  in  N D . 
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Other Background 

o 2007 Leg is lative Assemb ly d id not adopt a 
DHS  bi l l  requesti ng estab l ishment  of a 
Fa l se C la ims Act . 

o 2009 Leg is lative Assembly d id not adopt 
leg is la tion in troduced to estab l is h  a 
M FC U .  

/2019 
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Other Background 

o May 20 1 6  Letter from CMS Acting 
Admin istrator to  Governor Da l rymp le  
requesti ng notification o f  in tent  to 
estab l ish  a M FCU  or the submiss ion of a 
new waiver request . 

o September 20 1 6 Letter from Governor 
Da l rymp le to CMS Acting Admin istrator 
requesting a new waiver . 
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Other Backg round 

o January 20 1 7  - Letter from CMS to 
Governor requesting North Dakota subm it 
an  imp lementation p lan for estab l ish i ng a 
M FC U .  

o January 20 1 7 Letter from Governor 
Bu rgum to CMS out l i n ing the 20 1 7  
leg is lation that was u nder cons ideration .  

2019 
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20 1 7 Leg is la tion 

o H B  1 1 7 4 - Fa l se C la ims Act ( N ot Adopted ) 

o H B  1 226 Medica id Fa l se C la ims Act 
(Amended and Adopted )  

o H B  1 227 Medicaid Fraud  Statute ( N ot 
Adopted ) 
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20 1 7 H B 1 226 S tates : 

o During the 20 1 7- 1 8  i n terim ,  the department  of 
human  services ,  with the coopera tion of the 
governor and the attorney genera l ,  s ha l l  
s tudy the  feas ib i l i ty and  des i rabi l i ty of 
estab l i sh ing a medicaid fraud contro l u n i t .  
Before August 1 ,  20 1 8, the department  of  
human  services sha l l  report to the leg is la tive 
management  the outcome of this s tudy, 
together with any leg is la tion requ i red to 
imp lement  the recommendations . 

2019 
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Activity S ince 20 1 7 Sess ion 
o Mu l tip le  Workgroup  meeti ngs 

o Join t  meeti ng  with  SD  MFCU and Adu l t  
Protect ive Serv ices 

o October 20 1 7 OHS Letter to Seema Verma 
(CMS Admin istra tor) 

o Decem ber 20 1 7 Letter from CMS to OHS 

o Apri l  20 1 8  Workg roup ( OHS and AG) 
presentation to i n terim committee 
o Review of d raft b i l l  prepared by Office of 

Attorney Genera l  

o August 20 1 8  Letter from Governor  Bu rgum to 
CMS with MFCU  I m p lementation P lan  

o December 20 1 8  - fu nd ing for MFCU i nc l uded 
i n  Governor ' s Executive Budget Request 

2019 
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20 1 9  Leg is la tive Sess ion 

o S B  2347 has been in troduced to 
imp lement  a Medicaid Fraud Contro l  U n i t .  

o Fund ing for the U n it i s  i nc l uded i n  SB 2003 
(Appropriat ion for the Office of the 
Attorney Genera l )  
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n o r t h  d a k o t a  
department of 

__ .._ ... human se,rvices 
Doug Burgum .  Governor 
Chnistopher  Jones ,  Execu,tive Di rector 

October 10, 2017 

Seema Verma ,  Adm i n ist rator 
Depa rtment of Hea l t h  a n d  ,H uman  Se rvi ces 
Centers fo r Medica re & Med ica i d  Se rvice s  
7500  Secu r i ty Bou leva rd ,  Ma i l  Stop S 2-2 6- 1 2  
Ba l t i more, M a ryla nd 2 1244- 1850 

R E :  No rth  Da kota Med i ca i d  F r aud  Contro l  U n it { M FCU )  

Dear  Ms .  Verma 

SB �3<-l 'r
� - 5- I C,  

# a PJ · I 
IM,e.d iica l 'Serv�ces 

(70 1 )  328-7068 
Tol l  Free 1 -800-755-2604 

Fax ( 70 1 } 328-1 544 
Re lay  N D  TTY 1 -800-366·6888 

Provider  Re l ations (701 ) 328-7098 

As you a re l i ke ly awa re, s ince 1994, Nort h  Dakota has  h ad  a wa iver from ope rat ing a Medic cJ id Fraud 
Cont ro l  U n it {M FCU ) .  D u ri ng  my fourtee n yea r ten u re with the North Dakota Med ica id  program a nd 
Depa rtment of H uman  Services, t here have been var ious d i scuss ions a bout  t he status a nd cont inuation 
of the wa iver .  In a dd i t i on  to the d i scuss io n  a bout  the M FCU  wa ive r, pas t  Leg i s l a t ive Assemb l i es  have 
rejected proposa l s  to imp l emen t  a Med ica id Fa l se C l a ims  Act ( 2007 Senate B i l l  2 126 )  a nd  a Med ica id  
F ra ud  Contro l  U n i t  ( 2009 House B i l l  1 5 1 1 ) .  

I n  M a y  2016 ,  C M S  Act ing Adm i n ist rato r And rew S l av itt wrote to the n-Governo r Da l rymple req uest ing 
that North Dakota e i t her  s ubm i t  a req uest fo r a new wa iver or subm i t  a t ime l i ne  for creat ing a No rt h  
Da kota M FCU .  I n  Septembe r  2016, Governor Da lrymple subm itted a reque st for a new wa iver .  I n  
J a n u a ry 2017 ,  j ust short l y  before the e n d  o f  Pres i den t  O ba ma's adm in i strat ion, M r .  S l av itt sent a l ette r  
to No rth  Da kota i n d i ca t i ng  the req uest fo r a new wa ive r  wou l d  no t  be  cons ide red a nd North  Dakota 
sho u l d  move to estab l i s h  a M FC U .  

Governo r  Doug Bu rgum a ssumed o ff ice i n  Decembe r  2016 a nd prov ided a response t o  Act ing  CMS 
Ad m i n istrator T im H i l l  i n  J a n u a ry 2017  {copy  e n c losed ) .  As  noted  i n  the response from Governor 
Bu rgum ,  t he  b ie n n i a l  l eg i s lat ive sess i on  was unde rway, a nd t he re we re t h ree p ieces of leg is la t ion that 
were a ct ive w it h i n  the No rth  Dakota Legis la t ive sess i on .  

Throughout the 201 7 North  Da kota leg i s l at ive Assemb l y, I kept  CMS sta ff updated on  the status  of each 
of the th ree p ieces of re lated leg i s l a t ion .  The two p ieces of leg is lat ion (fa lse c la ims act and Med ica id 
fr aud  st atute )  were d efeate d .  The th i rd p iece of  l eg i s la t i o n  (House B i l l  1 2 26) ,  crea t ion of a M FC U, was 
amended ,  passed both cha m be rs a nd was s igned by Gove rnor  B u rg um .  As e nacted, House B i l l  1 2 26  
req u i re s  t he  Department  o f  H u ma n  Services, I n  co l l a bora t i on  w i t h  t he  No rth Dakota Offices of t he  
G ove rno r a n d  Atto rney Gene ra l ,  t o  study t h e  des i ra b i l ity a nd feas ib i l i ty of e sta b lish i ng a M FCU ( copy 
enc lose d ) .  

f l  
600 East Bou levard Avenue Department 325 -- Bisma rck , ND  58505-0250 

www.nd .gov/dhs 
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Page 2 
Seema Ve rma 
October 10, 2017 

As Med ica id  D i rector, I am  coord i na t i ng the s tudy as  req u i red  by House B i l l  1 226 .  S ince  the le t ter  
deny ing No rth Da kota' s request for  a new M FCU wa ive r was rece ived i n  the fin a l  d ays of the p revious  
a dm i n i s t rat ion a nd s igned  by  the  fo rmer CMS  Act i ng Adm in istrator, I am  wr i t ing to i nq u i re i f  the pos i t ion 
of M r. S lav i t t  i s  con s i stent  with your  pos i t ion as the cu rrent CMS Adm i n istrato r. Th e g roup  that  is 
co l l a bo ra t i ng on the M FCU st udy recogn i zes  that you r  pos i t ion on North  Da kota esta b l i sh i ng  a MCFU  is 
e ssent ia l to comp lete the study .  

Tha n k  you fo r cons i de rat ion and  re sponse . I a m  ava i la b le to prov ide  a ny i n fo rmat ion that  you o r  you r  
staff may  need . I ca n b e  conta cted at  701-328-1603 o r  manderson@nd .gov 

S incere ly, 

Med ica i d  D i rector 

E nc losures 

cc: Chr i stophe r  Jones ,  Execut ive D i recto r, Depa rtment  of H uman  Services 
Robb ie  Lauf, Po l i cy Advisor, Office of Governor Burgum 
R i cha rd A l l en ,  Assoc i a te Regiona l  Ad m i n istrator, CMS, Denve r  



DEPARTMENT OF HEALTH & HUMAN SERVICES 
CENTERS for MEDICARE & MEDICAID SERVICES 
7500 Security Doulevard, Mail Stop AR-18-50 
Balt imore, Maryland 21244-1850 

Center for Program Integrity 

DEC 1 9 2017 
Dear Ms. Anderson, 

CNIS 
CENTERS FOR MEDICARE & MED ICAID SERVICES 

CENTER FOR PROG RAM I NTEGRITY 

This .  is in  response to your OctoberJ 0, 20 17Jetterinquiring .whether Administrator.Verma' s 
position on the establishment of a Medicaid Fraud Contro l Unit (MFCU) in North Dakota is  
consistent with Administrator S lavi tt ' s .  Administrator Verma has asked me to reply on her 
behalf. 

Per section 1 902 (a)(6 1 )  of the Social Security Act (the Act) , Medicaid programs are required to 
operate a MFCU as a condition of receiving Federal Financial Participation (FFP) .  The law docs 
allow for a waiver of the requirement if a State can demonstrate that i t  would not be cost
e ffective because minimal fraud exists in connection with the provision of covered services to 
eligible individuals under the State plan, and that beneficiaries under the plan will be protected 
from abuse and neglect in connection with the provision of medical assistance under the plan 
without the existence of such a unit. As your letter indicates, North Dakota submitted a waiver 
request to CMS that was denied; this decision remains valid. 

If you feel that the availability of new information supports a waiver as outlined in section 1 902 
(a)(6 1 )  of the Act, I would encourage you to submit a new request . Currently, North Dakota fails 
to comply with the MFCU state plan requirement. To allow for further planning, please, submit 
your implementation plan no later than September l ,  20 1 8 . The plan should be submitted to the 
CMS Administrator, with a copy to the Health and Hw11an Services Inspector General on your 
submission 

Should you or your staff have any questions about this letter, please contact .Jonathan Morse, 
Acting Director, Center for Program Integrity at 4 1 0-786- 1 892, or Jonathan .Morse@cms.hhs .gov. 

IJ you have questions about requirements of the MFCU program or the application for a MFCU 
please contact Richard Stern, Director, OIG Medicaid Fraud Policy and Oversight Divi sion, al 
202-205 -0572 or Richard . Stern@oig.hhs .gov. 

CC : Richard Stern, I I I  I S  O lG 

Si ncere ly ,  

• c nathan D. Morse, J .D .  
eputy Center Director 

Center for Program Integrity 

Richard Al len, Associate Regional Adm in i strator, CMS,  Denver 
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- State of --
North Dakota 
O ff i c e  o f  t h e  G o v e r n o r  

Doug Burgum 
Governor 

August 3 1 , 201 8 

Seema Verma, Adminis trator 
Department of Health and Human Services 
Centers for Medicare & Medicaid Services 
7500 Security Boulevard, Mail Stop S2-26- 1 2  
Baltimore, Maryland 2 1 244- 1 850 

RE: North Dakota Medicaid Fraud Control Unit (MFCU) 

Dear Ms. Verma, 

S B  ci�'-1 1-
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As you are likely aware, since 1 994, North Dakota has had a waiver from operating a Medicaid 
Fraud Control Unit (MFCU) . In May 201 6, CMS Acting Administrator Andrew Slavitt wrote to 
then-Governor Jack Dalrymple requesting that North Dakota either submit a request  for a new 
waiver or submit a timeline for creating a North Dakota MFCU.  In September 201 6, Governor 
Dalrymple submitted a request for a new waiver. In January 201 7, Mr. Slavitt sent a letter to North 
Dakota indicating the request for a new waiver would not be considered and North Dakota should 
move to establish an MFC U .  

I assumed office in D ecember 201 6 and provided a response t o  Acting CMS Administrator Tim Hill 
in J anuary 201 7 (copy enclosed) . As noted in my January 201 7  response, the biennial legislative 
session was underway, and there were three pieces of legislation that were active within the North 
Dakota legislative ses sion. Throughout the 201 7 North Dakota Legislative Assembly, North Dakota 
Medicaid Director Maggie Anderson kept CMS staff updated on the sta tus of each of the three 
pieces of related legislation. Two pieces of legislation (false claims act and Medicaid fraud statute) 
were defeated. The third piece of legislation, House Rill 1 226, creation of an MFCU,  was amended, 
passed both chambers, and I signed the amended bill. As enacted, House Bill 1 226 required the 
Department of Human Services, in collaboration with the North Dakota Offices of the G overnor 
and Attorney General, to s tudy the desirability and feasibility of establishing an MFCU (copy 
enclosed) .  

As  part of the study required under 20 1 7  House Bill 1 226,  Ms .  Anderson sent a letter t o  you  in 
October 20 1 7  requesting confirmation that your position was the same as that of Mr. Slavitt . In 
December 201 7 ,  Mr. J onathan Morse with the Center for Program Integrity responded to Ms. 

f1 
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Anderson requesting an MFCU implementation plan be submitted by Sept. 1 ,  20 1 8 . This le tter 
fulfills the requirement for an implementation plan. 

As part of the executive budget request for the 201 9-2021 biennium, I will reques t  the staffing and 
funding necessary to implement an MFCU in North D akota. The executive budget reques t  will be 
presented during the Legislature's organizational session, scheduled for Dec. 3-5, 201 8 .  As budget 
discussions continue between now and the organizational session, I will collaborate with Attorney 
General Wayne Stenehjem to determine the number of staff positions requested and if North 
Dakota will pursue qui tam as part of the MFCU implementation. Mr. Stenehjem's office has also 
drafted the North Dakota Century Code (NDCC) changes that would be needed to authorize the 
implementation and grant the appropriate authorities to the Mf<CU. If legislation is not introduced 
by an interim legislative committee or individual legislator, my office will ensure legislation is 
introduced to correspond to the executive budget request . 

During the 201 9 Legislative Assembly, my office will advocate for the NDCC changes and 
appropriation needed to establish an MFCU in North Dakota, and my staff will keep Mr. Morse 
updated on the status of the legislation and appropriation. 

Should you have questions or need additional information, please contact my office. 

Sincerely, 

Enclosures 

cc: Wayne Stenehjem, North Dakota Attorney General 
Richard S tern, HHS Office of Inspector General 
Richard Allen, Associate Regional Administrator, CMS, Denver 
Christopher J ones, Executive Director, Department of Human Services 
Maggie A nderson, Director, Medical Services Division, Department of Human Services 



S B  2347 
Department  of 
Human Services 
Medicaid Fraud  Contro l 

U n i t  (MFCU )  

Overview, Backg round 

and  H istory 



Code of Federa l  Regu la tions 

42 C F R  § 1 007.5 Basic requirement 

A Sta te Medica id fra ud contro l u n i t  must be 
a s i ng le identi fia b le  en ti ty of the Sta te 

government  certi fied by the Secreta ry as  
meeti ng the requ i rements of § §  1 007 . 7  
th rough 1 007 . 1 3 of th is pa rt .  



Code of Federa l  Regu la tions 
42 CFR  § 1 007. 7 Organization and location requirements 
Any of the fo l lowing th ree a l ternatives is accepta b le :  
o (a) The u n it is located i n  the office of the State Attorney Genera l or 

another department  of State govern ment  which has Statewide a uthority 
to prosecute i nd ivid ua ls for vio lations  of crim ina l  laws with  respect to 
fraud in  the provis ion  or adm inistra tion of medica l ass ista nce u nder  a 
State p lan  i m p lementing ti t le  X IX  of the Act ;  

o {b) I f  there is no  State agency with Statewide au thori ty a n d  capa bi l ity 
for crim ina l  fraud  prosecutions ,  the  u n it has  esta b l i shed form a l  
proced ures that  assure t h a t  the  u n i t  refers sus pected cases o f  c rim ina l  
fraud in  the State Medicaid progra m to  the a ppropriate State 
prosecut ing authority or authori t ies ,  a n d  provides ass i s ta nce a n d  
coord ination t o  s u c h  a uthority o r  au thorit ies i n  t h e  prosecution o f  such  
cases ;  o r  

o (c) The u n it has  a forma l  working  re la tionsh ip with  the  office of the  State 
Attorney Genera l  a n d  has forma l  proced ures for referri ng  to the 
Attorney Genera l  suspected crim ina l  v io lat ions occurring  i n  the  State 
Medicaid progra m  a n d  for effective coord ination  of the activit ies of 
both entit ies re la ti ng  to the detect ion ,  i nvest igation a n d  prosecu tion of 
those vio lat ions .  U nder  th is req u i rement ,  the office of the State Attorney 
Genera l  m ust ag ree to assume respons ib i l ity for prosecuting  a l leged 
crim ina l  v io lations  referred to i t  by the u n i t .  H owever, i f  t he  Attorney 
Genera l fi nds  that  a n other  prosecuting authority has the demonstra ted 
capacity, experience and wi l l i ngness to prosecute an a l l eged v io lation ,  
he o r  s h e  may refer a case t o  t h a t  prosecut ing a uthority, as  l o n g  as  the  
Attorney Genera l ' s Office ma inta ins  overs ight  responsib i l ity fo r  the  
prosecution a n d  for coord inat ion between the u n i t  and the prosecuting 
authority. 
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Code of Federa l  Regu la tions  
42 CFR  § 1 007 .9  Relationship to, a nd agreement with, the Medicaid agency 
o ( a) The un it m ust be separa te a n d  d ist i nct  from the Medicaid agency .  
o (b) No  officia l of the  Medicaid agency wi l l  have authori ty to review the  

activit ies o f  the  u n it or  to review or  overru le  the referra l of a sus  ected 
crim ina l  vio la tion to an a ppro priate prosecuting  a uthori ty . 

o (c)  The un it wi l l  not  receive fu nds  pa id u nder  th is part e i ther  from or  th rough  
t he  Medicaid agency.  

o (d) Jhe un it wi l l  en ter  i n to a n  agreement  with the  Medicaid agenc  u nder  
wh ich the Medica id agency win agree to com ply with a l l  req u i re m ents of  
§ 455.2 1 (a )  (2 )  of th is t i t l e .  

o (e) 
o ( 1 )  The u n i t  may refer a ny provider  with  respect to which there i s  

pend ing an invest igation  of a cred ib le  a l l egation of fra ud u nder  the  
Medicaid progra m to the  State Medicaid agency for payment  
suspension i n  who le  or  part u nder  § 455 .23 of th is t i t l e .  

o (2 )  Referra l s  may be brief, but  m ust be in  writ i ng  a n d  i nc lude su ff icient  
i n formation to a l l ow the  S tate Medicaid agency to identify the  provider 
and to exp la in  the cred ib le  a l l egations forming the g rounds  for the  
payment  suspens ion . 

o (f) Any request by the u n i t  to the State Medicaid agency to de lay 
notification to the provider  of  a paym ent  suspe ns ion u nder  § 455 .23 of  th i s  
t i t le  must be i n  writ i ng .  

o (g) When the u n it accepts or  dec l i nes a case referred by the State 
Medicaid agency, the u n i t  notif ies the State Medicaid agency in wri t i ng  of 
the accepta nce or dec l i nation of the case . 
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Code of Federa l  Regu la tions 
42 CFR  § 1 007. 1 1 Duties and responsibilities of the unit. 
o (a) The un it wi l l  conduct a Sta tewide program for i nvestigati ng  and  prosecuti ng  (or 

referri ng for prosecution )  vio la tions of a l l  app l icab le  State laws perta in ing to fraud in 
the administration  of the Medicaid program,  the provis ion of medica l ass ista nce,  or 
the activit ies of providers of medica l  assistance under the State Medicaid p lan . 

0 (b) 

0 

0 

0 

0 

o ( l )  The un it wi l l  a l so review compla ints a l leg ing abuse or neg lect of patients i n  hea l th 
care faci l i t ies receiving payments under the State Medica id p lan and may review 
compla i nts of the misappropriat ion of patient' s  private funds in such faci l i t ies . 

o (2 )  I f  the in it ia l  review ind icates substant ia l  potent ia l  for crim ina l  prosecution ,  the un i t wi l l  
i nvestigate t he  comp la in t  or refer i t  t o  an  appropriate crim ina l  i nvestigative o r  
prosecutive authority. 

o (3 )  I f  the in itia l  review does not ind icate a substant ia l  potentia l  for crim ina l  prosecution ,  
the un it wi l l  refer the compla in t  to an  appropriate S tate agency.  !c) I f  the un it , in  carryi ng out i t s  du ties and  respons ib i l i t ies under paragraphs (a) and  

b )  o f  th is section ,  discovers t ha t  overpayments have  been made to  a hea l th  care 
ac i l ity or other provider of medica l ass ista nce u nder the State Medicaid p lan ,  the 
u n it wi l l  e i ther attempt to co l lect such overpayment  or refer the matter to a n  
appropriate State agency for co l lectio n .  
(d) Where a prosecut ing authori ty other t han  t he  u n it i s  t o  assume respons ibi l i ty for 
the prosecut ion of a case investiga ted by the u n it , t he u n it wi l l  i n su re that  those 
respons ib le for the prosecutive decis ion a nd the preparation of the case for tria l  
have the fu l lest poss ib le opportu n ity to partic ipate i n  the i nvestigation from its 
i nception and wi l l  provide a l l  necessary assista nce to the prosecuti ng  authority 
throughout a l l  resu l t i ng prosecutions .  
(e) The un it wi l l  make avai lab le to  Federa l i nvestigators or prosecutors a l l  i n format ion 
in  ,ts possession concern ing fraud in  the provis ion or adm in istration of medica l  
assistance under  the State p lan  and wi l l  cooperate with  such offic ia l s  i n  
coord inati ng any Federa l and State investigat ions or prosecutions i nvo lvi ng  the 
same suspects or a l legations .  
(f) The un it wi l l  safeguard the privacy righ ts of a l l  i nd ividua l s  and  wi l l  provide 
safeguards to  prevent  the misuse of i n format ion u nder the u n i t ' s  contro l . 
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Scope of MFC U  

o Primary Function  a nd Scope is Med ica id 
Provider Fraud . 

o Neg lect a nd abuse comp la i n ts ,  i nc l ud i ng  
misuse/theft o f  res ident  persona l  fu nds ,  of 
i nd ividua ls in hea l th ca re fac i l i ties a nd 
boa rd a nd ca re fac i l i ties ;  a nd 

o Does not i nc l ude  i nvestigati ng  benefic ia ry 
fraud un less there is a n  a l l egation of a 
conspiracy between the benefic ia ry a nd 
a Medica id provider ( pa tien t/provider  
co l l us ion ) .  



OHS - Medica id Progra m 
I n tegrity U n it ( P I U ) 

o I f  N D  imp lements a M FC U ,  a l l  of the pre l im inary 
provider  fraud  investigations  that  the P I U 
conducts , where a cred ib le  a l l egation of fraud  
exists , wou l d  be referred to  t he  M FCU  for fu rther  
invest igation and  potentia l prosecution . 

o The P I U wou ld  a l so ass ist with exp la in ing Medica id 
program po l ic ies and  procedu res . 

o Co l l abora tion wou ld  be expected to d iscuss fraud  
trends ,  a reas of concerns ,  and  continued 
c la ri fication o f  in tersects of activity . 
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H istory a nd Backgrou nd 



N D  MFC U Waiver 

o I n  August 1 994 the Office of I nspector 
Genera l  at H HS a pproved the request 
from N D  for a wa iver from the 
requ i rement  to esta b l ish  a Med ica id 
Fraud  Contro l U n i t .  

o The waiver  d id not have an  end date .  

o DHS has had mu l tip le  fi nd ings from the 
Sta te Aud itor ' s office for not having a 
MFC U  i n  N D . 

� 
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Other Background 
o 2007 Leg is la tive Assemb ly d id not adopt a 

DHS bi l l  requesti ng  estab l is hment of a 
Fa l se C la ims Act (Senate B i l l  2326)  

o 2009 Leg is la tive Assemb ly d id not adopt 
leg is la tion i n troduced to esta b l is h  a MFCU  
( House B i l l  1 5 1 1 ) 

� 
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Other Background 
o May 20 1 6 Letter from CMS Acti ng  

Ad min istra tor to Governor Da l rym ple 
requesti ng  noti fication of  i n tent  to 
esta b l is h  a MFCU  or the submiss ion of a 
new wa iver request .  

o Septem ber 20 1 6 Letter from Governor 
Da l rym p le  to CMS Acti ng  Ad min is trator 
requesti ng  a new waiver . 



Other Background 
o Janua ry 20 1 7 - Letter from CMS to 

Governor requesti ng  North Dakota submit 
a n  imp lementation p la n for esta b l ish ing a 
MFCU . 

o Janua ry 20 1 7 Letter from Governor 
Bu rgum to CMS out l i n ing the 20 1 7 
leg is la tion tha t  was under cons ideration .  



20 1 7 Leg is la tion 

o H B  1 1 7 4 - Fa l se C la ims Act ( N ot Adopted ) 
o H B  1 226 Medica id Fraud  Contro l U n it 

(Amended a nd Adopted ) 
o H B  1 227 Medica id Fraud  Sta tute ( Not 

Adopted )  



20 1 7 House B i l l 1 226 

o Du ri ng  the 20 1 7- 1 8  i n terim ,  the department of 
h uman  services ,  with the cooperation of the 
governor and  the attorney genera l ,  s ha l l  
s tudy the  feas ib i l i ty and  des i rabi l i ty of 
estab l ish i ng a medica id fraud contro l u n i t .  
Before August 1 , 20 1 8 , the depa rtment of 
human  serv ices sha l l  report to the leg is la tive 
management  the outcome of th is study, 
together with a ny leg is la tion requ i red to 
imp lement  the recommendations .  

� L-------------------------
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Activity S ince 20 1 7 Sess ion 
o Mu l tip le  Workg roup meeti ngs 

o Join t  meeting with  S D  M FCU  and  Adu l t 
Protective Serv ices 

o October 20 1 7 DHS  Letter to Seema Verma 
(CMS Ad min istra tor) 

o December 20 1 7  Letter from CMS to DHS 
o Apri l  20 1 8  Workg roup (DHS a nd AG) 

presentation to i n terim committee 
o Review of d raft b i l l  prepared by Office of 

Attorney Genera l  

o August 20 1 8  Letter from Governor Bu rgum to 
CMS with MFCU  Imp lementation P la n 

o December 20 1 8  - fu nd ing for M FC U  inc l uded 
in  Governor ' s Executive Budget Request 



20 1 9  Leg is la tive Sess ion 

o S B  2347 was i n troduced to imp lement  a 
Medica id Fraud  Contro l U n i t .  

o Passed Senate (44-3 ) 

o Fund ing for the U n i t  is i nc l uded i n  S B  2003 

(Appropria tion for the Office of the 
Attorney Genera l )  



. n o r t h  d a k o t .a 
department of 

-....-.....---- human se.rvices 
Doug Burgum ,  Governor 
Chnistopher  Jones ,  Execu :tive Di rector 

October 10, 2017 

Seema Verma ,  Adm i n ist rator 
Depa rtment  of  Hea l t h  and H u man  Se rvices 
Centers for Med ic a re & Med ica i d  Se rv ices 
7 500 Sec u r i ty Bou levard ,  Ma i l  Stop S2-26-1 2 
Ba l t imore, M a ry;l a nd 2 1244- 1850 

R E :  N o rth Da kota Med i ca i d  F ra ud  Cont ro l  U n it ( M FCU )  

Dear Ms .  Ve,ma 

-:tl ' 
'?PJ ��Y-, 

;)./;;,-1 I I i  
IMediic:a l  Se:rv�ces

t'Xf 
) 1  

(70 1 ) 328-7068 r J 
Tol l  Free 1 -800-755-2604 

Fax (701 ) 328- 1 544 
Re l ay  N D  TTY 1 -800-366·6888 

Provide r  Re l ations (70 1 ) 328-7098 

As you a re l i ke ly awa re, s i nce 1994, North  Dakota has  h a d  a wa ive r from ope ra t i ng a Med ic a id Fra ud 
Cont ro l  U n it ( M FCU ) .  D u ri ng  my fourtee n yea r tenu re with t he North D a kota Med ica id program a nd 
De pa rtment of H uman  Services ,  there have been var ious  d iscuss ions a bout  the sta tus  a nd conti nuat ion  
of the wa iver .  I n  a dd i t i on  to the  d i scu ss ion about  the  M FCU wa ive r, pa st Leg i s l a t ive Assemb l i e s  have 
rejected proposa l s  to im p l emen t  a Med i ca i d  Fa l se C l a ims  Act ( 2007 Senate B i l l  2 126 )  and a Med i ca id 
F r aud  Contro l  U n it ( 2009 House B i l l  1 5 1 1 ) .  

I n  May  2016 ,  C M S  Acti ng  Adm i n ist rato r And rew S l av itt w rote t o  the n-Governor Da l rymp le  requesti ng 
that North Dakota e i t he r  s ubm i t  a req uest fo r a new wa ive r o r  s ubm i t  a t ime l i n e  fo r c rea t i ng  a North  
Da kota MFCU .  I n  Septembe r  2016 ,  Gove rnor Da l rym p le  s ubm itted  a reque st fo r a new wa ive r. I n  
J a n u a ry 2017, j ust s hort l y  before the e n d  o f  P res i den t  O ba ma ' s  adm in i stra t ion,  Mr .  S l av itt s e n t  a l e tter  
to No rth Da kota i n d i ca t i ng the req uest for a new wa ive r  wo u l d  not be cons i de red a nd  North  Dakota 
shou l d  move to esta b l i s h  a M FC U .  

G ove rno r  Doug Bu rg um  a ssumed o ffi ce i n  Decembe r  2016 a nd p rov ided  a response to Act i ng  CMS 
Ad m i n ist rato r T im H i l l  i n  J a n ua ry 2017 (copy  enc losed ) .  A s  noted i n  the  respon se from Governor  
B u rgum, the  b i enn ia l leg i s lat ive sess i on  was u nde rway, and  t he re we re t h ree p ieces of  l eg i s l a t i on  tha t  
were a ct ive w it h i n  the No rth  Dakota Leg i s l a t ive sess ion .  

Thro ughout  the 201 7 No rth  Da kota leg i s l a t ive Assemb l y, I kept  CMS  sta ff u pdated on  the status of each 
of the t h ree p ieces of re lated leg i s l a t ion .  The two p ieces of leg i s l a t ion  (fa lse c l a ims  act and Med ica id 
fr aud  st a tute )  were d efeated . The th i rd p iece of leg i s l a t i o n  ( House B i l l  1 2 26 ) ,  creat ion of a M FCU, was 
amended ,  passed both chambe rs a nd was s igned by Gove rno r B u rgum .  As e n acted ,  House B i l l  1 2 26  
req u i re s  t h e  De partment  of  H uman  Services, i n  co l l a borat i on  w i t h  the  No rt h  Dakota Offi ces of the 
Gove rno r and Atto rney Genera l ,  to study the  des i ra b i l i ty a nd feas ib i l i t y  of e sta b l i sh ing a M FCU  ( co py 
enc losed ) .  

6 0 0  East Bou leva rd Avenue Department 325 -- Bisma rck , N D  58505-0250 
www.nd .gov/d hs 
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Seema Ve rma 
October 10 ,  2017 
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As Med ica id D i rector, I am  coord ina t i ng  the  study as  req u i red by House B i l l  1 2 26 .  S i nce the l e t te r  
deny ing No rth  Da kota ' s  request for a new MFCU wa ive r was rece ived i n  the fi n a l  days of the p rev io u s  
a dm i n i s t rat ion a nd s i gned  by  the  forme r  CMS Act i ng Adm i n istra tor, I am  wr i t ing to i nqu i re if t h e  pos i t ion 
of M r. S l avitt i s  con s i stent  with you r  pos i t ion  as t he  cu rrent CMS Adm i n istrato r. The gro up that  i s  
co l l a bora t i ng  on  the M FCU study recogn i zes  tha t  yo u r  pos it ion o n  North  Da kota esta b l i s h i ng a MCFU i s  
essent ia l to comp lete the study .  

Tha n k  you fo r cons i de ra t ion  a nd response .  I am  ava i lab l e  to p rov ide a ny i n format ion that you o r  you r  
staff m a y  need . I ca n b e  contacted a t  701-328-1603 o r  mande rson@nd .gov 

S i n ce re ly, 

Med ica i d  D i recto r 

E n c lo su res 

cc :  Ch r i stopher  Jones, Execut ive D i recto r, Department  of H uman  Services 
Robbie Lauf, Po l i cy Adv isor, Off ice of Gove rnor Burgum 
R i cha rd A l l e n ,  Assoc i a te Regiona l  Ad m i n i st rator, CMS, Denve r 



DEPARTMENT OF HEALTH & HUMAN SERVICES 

CENTERS for MEDICARE & MEDICAID SERVICES 
7500 Security Boulevard, Mail Stop AR-18-50 
Baltimore, Maryland 21244-1850 

Center for Program Integrity 

DEC 1 9 2017 
Dear Ms. Anderson, 

CMS 
CENTERS FOR MEDICARE & MEDICAID SERVICES 

CENTER FOR PROG RAM INTEGRITY 
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This .is .in .response to. rour .October. 1 0, 20 1 7  letter inquiring whether Administrator V:erma's__·- ·-····· · ····· ······ 
position on the establishment of a Medicaid Fraud Control Unit (MFCU) in North Dakota is 
consistent with Administrator S lavitt ' s .  Administrator Verma has asked me to reply on her 
behalf. 

Per section 1 902 (a)(6 1 )  of the Social Security Act (the Act), Medicaid programs are required to 
operate a MFCU as a condition of receiving Federal Financial Participation (FFP). The law does 
allow for a waiver of the requirement if a State can demonstrate that it would not be cost
effective because minimal fraud exists in connection with the provision of covered services to 
eligible individuals under the State plan, and that beneficiaries under the plan wil l  be protected 
from abuse and neglect in connection with the provision of medical assistance under the plan 
without the existence of such a unit. As your letter indicates, North Dakota submitted a waiver 
request to CMS that was denied; this decision remains val id. 

If you feel that the availabil ity of new information supports a waiver as outl ined in section 1 902 
(a)(6 1 )  of the Act, I would encourage you to submit a new request. Currently, North Dakota fails 
to comply with the MFCU state plan requirement . To allow for further planning, please submit 
your implementation plan no later than September 1 ,  20 1 8 . The plan should be submitted to the 
CMS Administrator, with a copy to the Health and Human Services Inspector General on your 
submission 

Should you or your staff have any questions about this letter, please contact Jonathan Morse, 
Acting Director, Center for Program Integrity at 4 1 0-786- 1 892, or Jonathan.Morse@cms.hhs.gov. 

If you have questions about requirements of the MFCU program or the application for a MFCU 
please contact Richard Stem, Director, OIG Medicaid Fraud Policy and Oversight Division, at 
202-205-0572 or Richard . Stern@oig.hhs.gov. 

CC:  Richard Stem, HHS OIG 

Sincerely, 

nathan D.  Morse, J .D. 
eputy Center Director 

Center for Program Integrity 

Richard Allen, Associate Regional Administrator, CMS, Denver 



- State of --
N orth Dakota 
O ff i c e  o f  t h e  G o v e r n o r  

Doug Burgum 
Governor 

August 3 1 ,  20 1 8  

Seema Verma, Administrator 
Department of Health and Human Services 
Centers for Medicare & Medicaid Services 
7500 Security Boulevard, Mail Stop S2-26- 1 2  
Baltimore, Maryland 2 1 244- 1 850 

RE: North Dakota Medicaid Fraud Control Unit (MFCU) 

Dear Ms. Verma, 

As you are likely aware, since 1 994, North Dakota has had a waiver from operating a Medicaid 

Fraud Control Unit (MFCU) . In May 201 6,  CMS Acting Administrator Andrew Slavitt wrote to 

then-Governor J ack Dalrymple requesting that North Dakota either submit a request for a new 

waiver or submit a timeline for creating a North Dakota MFCU.  In September 201 6, Governor 

Dalrymple submitted a request for a new waiver. In January 201 7 ,  Mr. Slavitt sent a letter to North 

Dakota indicating the request for a new waiver would not be considered and North Dakota should 

move to establish an MFCU. 

I assumed office in December 201 6 and provided a response to Acting CMS Administrator Tim Hill 

in January 201 7 (copy enclosed) . As noted in my January 201 7  response, the biennial legislative 

session was underway, and there were three pieces o f  legislation that were active within the N urth 

Dakota legislative session. Throughout the 201 7 North Dakota Legislative Assembly, North Dakota 

Medicaid Director Maggie Anderson kept CMS staff updated on the status of each of the three 

pieces of related legislation. Two pieces of legislation (false claims act and Medicaid fraud statute) 

were defeated. The third piece of legislation, House Bill 1 226, creation of an MFCU, was amended, 

passed both chambers, and I signed the amended bill. As enacted, House Bill 1 226 required the 

Department of Human Services, in collaboration with the North Dakota Offices of the Governor 

and Attorney General, to study the desirability and feasibility of establishing an MFCU (copy 

enclosed) .  

As part of the study required under 201 7 House Bill 1 226, Ms .  Anderson sent a letter to you in 

October 20 1 7  requesting confirmation that your position was the same as that of Mr. Slavitt. In 

December 201 7 , Mr. Jonathan Morse with the Center for Program Integrity responded to Ms .  

600  E Boulevard Ave . • Bismarck, ND 5 8 505-000 l • Phone: 70 1 . 3 2 8 . 2200 • www. governor. nd . gov 
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Anderson requesting an MFCU implementation plan be submitted by Sept. 1 ,  20 1 8 . This letter 

fulfills the requirement for an implementation plan. 

As part of the executive budget request for the 201 9-2021 biennium, I will request the staffing and 

funding necessary to implement an MFCU in North Dakota. The executive budget request will be 

presented during the Legislature's organizational session, scheduled for Dec. 3 -5 ,  201 8. As budget 

discussions continue between now and the organizational session, I will collaborate with Attorney 

General Wayne Stenehjem to determine the number of staff positions requested and if North 

Dakota will pursue qui tam as part of the MFCU implementation. Mr. Stenehjem's office has also 

drafted the North Dakota Century Code (NDCC) changes that would be needed to authorize the 

implementation and grant the appropriate authorities to the MFCU. If legislation is not introduced 

by an interim legislative committee or individual legislator, my office will ensure legislation is 

introduced to correspond to the executive budget request. 

During the 2019  Legislative Assembly, my office will advocate for the NDCC changes and 

appropriation needed to establish an MFCU in North Dakota, and my staff will keep Mr. Morse 

updated on the status of the legislation and appropriation. 

Should you have questions or need additional information, please contact my office. 

Sincerely, 

Enclosures 

cc: Wayne Stenehjem, North Dakota Attorney General 
Richard Stern, HHS Office of Inspector General 
Richard Allen, Associate Regional Administrator, CMS, Denver 
Christopher Jones, Executive Director, Department of Human Services 
Maggie Anderson, Director, Medical Services Division, Department of Human Services 
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PROPOSED AMENDMENTS TO ENGROSSED SENATE B ILL NO. 2347 
HUMAN SERVICES COMMITTEE 

ROB IN  WEISZ, CHAI RMAN 
FEBRUARY 27 , 20 1 9  

PRESENTED BY 
PARRELL D. GROSSMAN, DI RECTOR 

CONSUMER PROTECTION & ANTITRUST DIVIS ION 
OFFICE OF ATTORNEY GENERAL 

Page 1 ,  l ine 1 4 , after ""Claim"" insert an underscored colon . 

Page 1 ,  l i ne 1 4 , replace "means" with "a. Means" 

Page 1 ,  l ine 1 7 , replace "a . "  with "ill" 
Page 1 ,  l ine 1 8 , replace "b . "  with "�l" 
Page 1 ,  l ine 2 1 , replace "ill" with ".(fil" 

Page 1 ,  l ine 23,  replace "121" with ".{Q}" 

Page 1 ,  l ine 24, rep lace "; and does not include" with an underscored period 

Page 2, l ine 1 ,  insert "b .  Does not include" 

Page 3, l ine 27, replace "ten thousand n ine hundred fifty - seven dol lars and not more 
than twenty - one thousand n ine hundred fifty - s ix dol lars" with "and not more than the 
civi l penalty a l lowed under the federal False C laims Act [3 1 U .S .C .  § 3729 et seq.], as may 
be adjusted in  accordance with the inflation adjustment procedures prescribed in the 
Federal C ivi l  Penalties I nflation Adjustment Act of 1 990 [Pub .  L. 1 0 1 -4 1  0; 1 04 Stat. 890; 
28 U . S .C .  246 1),  wh ich on the date of the enactment of this chapter is no less than 
e leven thousand one hundred and eighty-one dol lars and no more than twenty-two 
thousand three hundred and sixty-th ree dol lars," 

Page 4, remove l ines 30 through 3 1 . 

Page 5 ,  remove l ines 1 though 2 

Page 5 ,  l ine 1 4 , remove "enforce th is Act and may" 

Page 5, l ine 1 5 , after "and" insert "may" 

Page 6 ,  l ine 22,  after "8 . "  remove " If a person fi les a civi l action under th is section, no 
person other  than the attorney genera l  may intervene or bring a related action based on 
the facts underlying the pending action .  

f5 · 1 



Page 7 ,  l i ne 3 ,  replace " 1 0" with "�" 

Page 7 ,  l i ne 1 1 ,  replace "11" with " 1 0" 

Page 7 ,  l ine 1 9 , replace " 1 2" with "11" 
Renumber accord ing ly 
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Sixty-sixth 
Legislative Assembly 
of North Dakota 

I ntroduced by 

FIRST ENGROSSMENT 

ENGROSSED SENATE BILL NO. 2347 

Senators K. Roers, Hogan ,  J. Lee 

Representatives Boschee , Rohr, Schneider 

A B ILL for an Act to provide for l iabi lity for false medical assistance claims and to provide for a 

2 Medicaid fraud control un it; and to provide a penalty. 

3 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

4 SECTION 1 .  

5 Definitions. 

6 As used in this Act. un less the context otherwise requires: 

7 1., "Abuse" means conduct by a provider or other person involving d isregard of and an 

8 

9 

1 0  

1 1  

unreasonable fai lure to conform with the laws and rules governing the Medicaid 

program if the disregard or fai lure resu lts or may resu lt in payment by a Medicaid 

agency of medical assistance payments or  benefits to wh ich the provider knows the 

provider is not entitled . 

12  � "Benefit" means the provision of anyth ing of pecuniary va lue under the Med icaid 

13  

14 

15 

16  

1 7  

1 8  

1 9  

20 

21 

22 

23 

24 

program.  

� "Claim": meafl§ca. Means any request or demand, whether under a contract or · · · · · · · · · · · -
otherwise, for 

money or property under the Medicaid program regard less of whether the state has 

title to the money or property which is: 

fil11 Presented to an officer, employee, or  agent of the state; or 

G/2};- Made to a contractor, grantee, or other recipient. if the money or property is to be 

spent or used on the state's behalf or to advance a state program or interest. and 

if the state : 

� Provides or has provided any portion of the money or property requested or 

demanded; or 

.{!;@} Wil l  reimburse such contractor, grantee, or other recipient for any portion of 

the money or property that is requested or demanded; aRG sees R81 iRGh,1Ge. 
I 1 9 . 8 166.02000 
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Sixty-s ixth 
Leg is lative Assembly 

b .  Does not include requests or demands for money or property the state has 
paid lo an 

ind ividual  as compensation for state employment or as an income subsidy 

with no restrictions on that individual 's use of the money or property. 

4 1-, "Department" means the department of human services . 

5 §., "Document" means an appl ication, claim, form, report, record, writing, or 

6 correspondence, whether in written. electronic. magnetic, or other form . 

7 §_,. "Fraud" means any conduct or activity prohibited by law or rule involving knowing 

8 

9 

conduct or omission to perform a duty that resu lts in or may resu lt in payments to 

wh ich the person is not entitled . 

1 0  L "Knowingly" or "knowing" requires no proof of specific intent to defraud and means a 

1 1  

1 2  

1 3  

person has actual knowledge of the information. acts i n  deliberate ignorance ofthe 

truth or falsity of the information, or acts in reckless d isregard of the truth or falsityof 

the information .  

1 4  §_, "Material" means having a natural tendency to influence, or be capable of influencing, 

1 5  the payment or receipt of money or property. 

1 6  � "Med icaid agency" means an agency or entity of state. county. or local  government 

1 7  

1 8  

1 9  

wh ich administers any part of the Medicaid program. whether under direct statutory 

authority or under contract with an authorized agency of the state or federal 

government. 

20 .1Q,_ "Misappropriation of patient property" means exploitation. deliberate misplacement, or 

2 1  

22 

23 

24 

wrongful use or taking of a patient's property, whether temporary or permanent. 

without authorization by the patient or the patient's designated representative. The 

term includes conduct with respect to a patient's property. wh ich would constitute a 

criminal  offense under chapter 12. 1 -23 . 

25 11 "Obligation" means an establ ished duty, whether fixed, arising from an express or 

26 

27 

28 

implied contractual, grantor-grantee, or l icensor-licensee relationsh ip, from a 

fee-based or sim ilar relationsh ip, from statute or regulation, or from the retention of 

any overpayment. 

29 R "Original source" means an ind ividual  who before a public d isclosure has voluntarily 

30 

3 1  

d isclosed t o  the state the information o n  wh ich al legations o r  transactions in  a claim 

are based or who has knowledge that is independent of and material ly adds to the 

19 . 8 166.02000 
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Sixty-s ixth 
Legislative Assembly 

publ icly d isclosed al legations or transactions, and who has voluntarily provided the 

information to the state before fil ing an action under this Act. 

3 � "Patient abuse" means the wil lfu l infl iction of physical or menta l injury of a patient or 

4 

5 

6 

7 

unreasonable confinement. intim idation, or punishment that results in pa in. physical or 

mental harm. or mental anguish of a patient. The term includes conduct with respectto 

a patient wh ich would constitute a criminal offense under chapter 12. 1 - 1 6. 12. 1 - 1 7. 

12. 1 -1 8, 12. 1 -20, or 12. 1 -22. 

8 1 4. "Patient neglect" means a fai lure. through inattentiveness. carelessness. or other 

9 

1 0  

1 1  

1 2  

1 3  

omission, to provide to a patient goods and services necessary to avoid physical 

harm. menta l anguish, or mental i l lness if an omission is not caused by factors beyond 

the person's control or by good-faith errors in judgment. The term includes conduct 

with respect to a patient wh ich wou ld constitute a criminal offense under section 

12. 1 -1 7-03 .  

1 4  � "Proceeds" means civil penalties and damages and excludes attorney's fees and 

1 5  

1 6  1§., "Provider" means a person that furnishes items or services for wh ich payment is 

1 7  cla imed under the Medicaid program .  

18  1L "Record" means medica l. professional. business. or financial information and 

1 9  

20 

2 1  

22 

documents. whether in written. electronic. magnetic. microfilm, or other form : 

g_, Pertain ing to the provis ion of treatment. care. services. or items to a recipient; 

� Pertain ing to the income and expenses of the provider: or 

£, Otherwise relating to or pertain ing to a determination of entitlement to payment or 

23 reimbursement under the Med icaid program. 

24 SECTION 2. 

25 Liabil ity for certain acts - Civil penalty. 

26 i Except as provided in subsection 2, a person is liable to the state for a civil penalty of 

27 

o2827 

2928 

not less than ten thoi,isans nine hi,insres fifty seyen sollars ans not more than 

1-wentv one lhoi,isans nine hi,insres f.ifty silt' sollarsand not more than the civi l penalty 
a llowed under the federal False Claims Act [3 1 U .S.C. § 3729 et seq.]. as may be 
adjusted in accordance with the inflation adjustment procedures prescribed in the 
Federal Civil Penalties Inflation Adjustment Act of 1990 (Pub .  L. 10 1 -410; 104 Stat. 890; 
23 U .S.C. 2461). which on the date of the enactment of th is chapter is no less than 
eleven thousand one hundred eighty-one dollars and no more than twenty-two thousand 
three h undred s ixty-three dollars. for each act specified in this 

section. three times the amount of damages the state sustains because ofthe 
19 . 8 166.02000 
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Sixty-sixth 
Leg islative Assembly 

�29 person's act, and costs of the investigation and litigation fees. if the person : 
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Sixty-s ixth 
Leg is lative Assembly 

� Knowingly presents or causes to be presented a false or fraudu lent claim for 

2 payment or approval: 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

!;L Knowingly makes. uses. or causes to be made or used. a false record or 

statement material to a false or fraudulent claim: 

_g_,. Conspires to commit a violation of th is section: 

g_, Has possession. custody, or control of publ ic property or money used or to be 

used by the state and knowingly del ivers or causes to be delivered less than al l  

of that money or property: 

� Is authorized to make or del iver a document certifying receipt of property used or 

to be used by the state and. with the intent to defraud the state. makes or 

del ivers a receipt without completely knowing the information on the receipt is 

true: or 

t Knowingly makes. uses. or causes to be made or used a false record or 

statement material to an obligation to pay or transmit money or property to the 

state or knowingly conceals or knowingly and improperly avoids or decreases an 

obligation to pay or transmit money or property to the state. 

1 7  £, The court may assess not less than two times the amount of damages the state 

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

susta ins because of the act of the person and the person is l iable to the state for the 

costs of the civil action brought to recover any such penalty or damages if the cou rt  

finds :  

� The person committing the act furn ished the attorney general with a l l  information 

known to that person about the act within thirty days after the date on which the 

person first obta ined the information: 

!;L The person ful ly cooperated with any investigation of the act by the attorney 

genera l: and 

_g_,. At the t ime the person furnished the attorney general with information about the 

act. a criminal prosecution. civi l  action. or administrative action had not been 

commenced with respect to the act and the person d id not have actual 

knowledge of the existence of an  investigation into the violation .  

J. ARRwallv. tl=te a!teFRey geReFal sl=tall Feview tl=te Givil peRall.y mies aRe byadmiRislFalive 

rnle sl=tall ameRe ll=tese Givil seRalt•, Fales le oomsert will=t ll=te peRall.y amewRls WReeF 
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the feeeral Ci¥il Penalties Inflation .A.ejustrnentAct of 1QQQ (Pull. L. 101 410; 104 Stat. 

8QQ; 28 U.S.C. 24€i11. 

5_3 __ SECTION 3. 

64 Lim itation of actions. 

+�5 __ 1�. A c ivi l  action fi led under th is Act must be brought by the later of: 

86�---�a. S ix years after the date on wh ich the vio lation was comm itted; or 

9-'-7 ____ =b . Three years after the date facts materia l to the right of action are known or 

4-0=8 _____ �re=a=s=o=n=a=bl�y�s�h=o=u=ld�h=a=v=e�b=e=e=n�kn=o=w=n�b.,_y�th=e�offi�1=c=ia�I =o�f t=h=e�s=t=at=e�c=h=a�rg=e=d=w=it�h 

44�9 _____ �re=s�p�o=n�s i=b�i l i�ty�t=o�a�c=t�in�th=e_c=i=rc=u=m=s=t=an�c=e=s. 

421 0 2. An action may not be brought pursuant to subd ivis ion b of subsection 1 more than ten 

�1 1 years after the date on wh ich the violation was comm itted . 

-141.L_SECTION 4. 

Investigation and action by attorney general .  �1 3 

-W14 The  attorney genera l 's Med icaid fraud control un it shal l  enfGrc;e this Ast ans rna•, investigate 

-1-71 5 an a l leged violation of th is Act and may fi le a civ i l act ion. a crim i na l action, or both aga inst any 

� 1 6  person that v io lated or is violating th is Act. 

-1-91I__SECTION 5. 

201 8 Complaint by person - Civil action. 

;µ 1 9  1 .  A person may bring a civi l  action for a violation of th is Act on beha lf of the person and 

�20 the state. The action must be brought in the name of the state. The action maybe 

-�2 1 d ismissed on ly if the court and the attorney general g ive written consent to the 

;?422 d ism issal and prov ide the reasons for consenting to the d ismissa l . 

2a23 2 .  A copy of  the complaint and  written disclosure of substantial ly a l l  material evidence 

2824 and information the person possesses must be served on the attorney general 

2+25 pursuant to the North Dakota Rules of Civi l Procedure. The compla int must be fi led 

�26 under seal and must rema in under seal for at least sixty days . The compla int may not 

�27 be served upon the defendant unti l  the court orders that it be served . 

30=2�8 __ 3_. With in s ixty days after receiving the compla int and the material  evidence and 

:l-t29 information. the attorney genera l may e lect to intervene and proceed with the action or 

�30 to notify the court the attorney genera l decl ines to take over the action. If the attorney 

�3 1 genera l decl ines to i ntervene or take over the action. the person bri ng ing the action 

19 .8166.02000 
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m ay cond uct th e  action . For good cause shown, the attorney genera l may move the 

2 co u rt  for extensions of the time du ring wh ich the complaint rema ins u nder sea l .  

3 1-, The defenda nt m ay n ot be requ i red to respond to any compla int u nti l twenty days after 

4 

5 

the complaint is u n sea led a nd served upon the defendant pu rsuant to ru le 5 of the 

No rth Dakota Ru les of Civi l Procedu re . 

6 .§., If a pe rson bri ngs an act ion u nde r  this section. no pe rson other than the attorney 

7 

8 

genera l may i ntervene or bring a re lated action based on the facts u nderlyi ng the 

pe nd ing action . 

9 � If the atto rney genera l proceeds with the action, the attorney genera l has the primary 

1 0  

1 1  

1 2  

respo n s ib i l ity for prosecuti ng the action and is not bou nd by a n  act of the pe rson 

br inging the action . The person bringi ng the action has the right to continue as a party 

to the action subject to the l i m itations set forth in this Act. 

1 3  L If the attorney genera l e lects n ot to proceed with the action and the person th at 

1 4  i n itiated the action co nducts the action : 

1 5  � Upon the attorney genera l "s request. the pe rson th at i n itiated the action sha l l  

1 6  serve the atto rney gene ra l with copies of a l l  plead i ngs fi led i n  the action and sha l l 

1 7  supply the attorney genera l with copies of a l l  deposition transcripts at the 

1 8  attorney genera l 's expense: or 

1 9  � The co u rt, without l im iting the status a nd rights of the person in itiating the action. 

20 may pe rm it the atto rney genera l to intervene at a later date upon a showing of 

2 1  good cause . 

e22.e---§., If a persoR files a civil actioR um�er this sectioR, R8 persoR other thaR the attoFRe'( 

23 geReral FR3'( iRt8F\18R8 8F briRg a related aclioR 93689 QR the facts URQ8Fl'(iRg the 

2422 peRGiRg acti8R. 

�23 �Upon a showing by th e  atto rn ey genera l u n restricted pa rt icipation du ring the course of 

2e24 the litigation by the person in itiating the action would interfere with or undu ly de lay the 

;:g.25 attorney genera l 's prosecutio n  of the case or wou ld be repetitious, irre leva nt. or for 

�=2=6 ___ .......cP�u�rp=o=s=e=s�o�f�h=a=ra=s=s=m=e=n�t�, t=h=e�c=o=u=rt�m=a�y�im�p=os=e�lim�it=at=io=n�s�o=n�th=e�p=e�r=so=n='�s 

2927 participation, including: 

:W28 a . Lim iting the n u mbe r  of witnesses the pe rson may ca l l: 

a429 b . L i m iti ng the length of testi m o ny of witnesses ca l led by the pe rson: 

19 .8 1 66.02000 
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� Limiting the person's cross-examination of witnesses: or 

2 g_, Otherwise l imiting the participation of the person in the l itigation. 

3 40c-9 . Whether the attorney genera l proceeds with the action, upon an in camera showing by 

4 the attorney general that actions of d iscovery by the person initiating the action would 

5 interfere with the attorney general's investigation or prosecution of a criminal or civil 

6 matter arising out of the same facts, the court may stay such d iscovery for a period of 

7 not more than sixty days. The court may extend the sixty-day period upon a further in  

8 camera showing the attorney genera l has pursued the criminal, civil investigation, or 

9 proceed ings with reasonable d i l igence and any proposed d iscovery in the civi l action 

1 0  wil l  interfere with the ongoing investigation or proceedings.  

1 1  4410 . The attorney genera l may elect to pursue the claim th rough any a lternate remedy 

1 2  avai lable, includ ing admin istrative proceedings to determine a civil penalty. If an 

1 3  alternate remedy is pursued, the person in itiating the action has the same rights in the 

1 4  proceed ing as the person would have i n  proceeding under th is section .  Any finding of 

1 5  fact or conclusion of law made i n  another proceeding that has become final is 

1 6  conclusive o n  a l l  parties to a n  action under th is section.  A finding or conclusion is final  

1 7  if determined on appeal to the appropriate court, time for fi l ing the appeal has expired, 

1 8  or the finding or conclus ion is not subject to jud icial review. 

1 9  �1 1 . If the attorney genera l elects to intervene and proceed with an action, the attorney 

20 general may file a complaint or amend the complaint of a person that has brought an 

21 action to clarify or add detai l  to the claims in which the attorney genera l is interven ing 

22 and to add additional claims with wh ich the attorney general contends the attorney 

23 general is entitled to relief. For statute of l im itations purposes, a pleading relates back 

24 to the fi l ing date of the complaint of the person that original ly brought the action to the 

25 extent the attorney genera l 's claim arises out of the conduct, transactions, or 

26 occurrences set forth. or attempted to be set forth. in  the prior complaint of that 

27 person. 
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1 SECTION 6.  

2 Fi l ing prohibited . 

3 1,_ A person may not bring an action under this Act based upon allegations or 

4 transactions which are the subject of a civi l suit or an admin istrative civi l money 

5 penalty proceed ing in which the state is already a party. 

6 & The court shall dismiss an action or claim brought under this Act. un less opposed by 

7 the state. if substantia l ly the same al legations or transactions as a lleged in the action 

8 or claim were publicly d isclosed: in a criminal. civil. or administrative hearing in which 

9 the state or its agent is a party: in a legislative. state auditor. or other state report. 

1 0  hearing. audit. or investigation: or from the news media. un less the action is brought 

1 1  by the attorney general or the person bringing the action is an original source of the 

1 2  information .  

13 SECTION 7. 

14 Dismissal of civi l  action. 

1 5  O n  motion of the attorney general. the court may d ismiss a civil action notwithstanding the 

1 6  objection of the person that in itiated the action if the attorney general notified the person of the 

1 7  fi l ing of the motion to d ismiss and the court has given the person a n  opportun ity to oppose the 

1 8  motion and present evidence at a hearing. 

1 9  SECTION 8. 

20 Burden of proof. 

21  The standard of  proof in a civil action brought under this Act i s  the preponderance of  the 

22 evidence. 

23 SECTION 9.  

24 Distribution of damages and civil penalty. 

25 1,_ Except as provided in subsection 2. if the attorney general proceeds with an action 

26 

27 

28 

brought by a person pursuant to section 5 of this Act. the person is entitled to receive 

at least fifteen percent. but not more than twenty-five percent. of the proceeds 

recovered and collected in the action or in settlement of the claim, depending on the 

29 extent to which the person substantia l ly contributed to the prosecution of the action . 

30 & The court may award an amount the court considers appropriate. but in no case more 

31  than ten percent o f  the proceeds in an action the court finds to  be  based primarily on 

1 9 .81 66.02000 
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d isclosures of specific information. other than information provided by the person 

bringing the action. relating to a l legations or transactions disclosed through a criminal. 

civil. or administrative hearing; a legislative. admin istrative. aud itor report. hearing. 

aud it, or investigation; or the news med ia. In determin ing the award, the court shal l  

take i nto account the significance of the information and the role of the person bringing 

the action in advancing the case to l itigation .  

7 � A payment to a person bringing an action pursuant to this section may be made on ly 

8 from the proceeds recovered and col lected in the action or in settlement of the cla im .  

9 

1 0  

1 1  

I n  addition. the person is entitled to receive an amount for reasonable expenses the 

court finds to have been necessarily i ncurred, and reasonable attorney"s fees and 

costs. The expenses, fees, and costs must be awarded against the defendant. 

1 2  1, If the attorney genera l does not proceed with an action pursuant to section 5 of this 

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

Act, the person bringing the action or settl ing the cla im is entitled to receive an amount 

the court decides is reasonable for col lecting the civil penalty and damages on behalf 

of the attorney general .  The amount may not be less than twenty-five percent nor 

more than thirty percent of the proceeds recovered and col lected in  the action or 

settlement of the cla im and must be paid out of the proceeds. In add ition, the person is 

entitled to receive an amount for reasonable expenses the court finds were 

necessarily i ncurred, plus reasonable attorney"s fees and costs. All expenses, fees, 

and costs must be awarded against the defendant. 

2 1  � Whether the attorney genera l proceeds with the action, if the court finds the action was 

22 

23 

24 

25 

26 

27 

28 

29 

brought by a person that planned or in itiated the violation of this Act, the court may 

reduce or el iminate the share of the proceeds the person wou ld otherwise receive 

pursuant to subsections 1 through 4, taking into account the role of the person in  

advancing the case to litigation and any relevant circumstances perta in ing to the 

violation. If the person bringing the action is convicted of criminal conduct arising from 

the person"s role in the violation of this section, the person must be d ismissed from the 

civi l action and may not receive any share of the proceeds of the action . The d ismissal 

does not prejud ice the right of the attorney general to continue the action .  

19.8166.02000 
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§, The attorney general is entitled to any damages and civi l penalties not awarded to the 

2 person bringing the action, and the damages and civil penalties must be deposited in 

3 the genera l fund .  

4 L Un less otherwise provided. the remedies or penalties provided by th is Act are 

5 cumu lative to each other and to the remed ies or penalties ava i lable under a l l  other 

6 laws of the state. 

7 SECTION 1 0. 

8 Effect of crim inal conviction. 

9 A defendant convicted in any criminal  proceeding under this Act is precluded from 

1 0  subsequently denying the essential elements of the criminal offense of which the defendant was 

1 1  convicted in any civil proceed ing. For purposes of th is section, a conviction may resu lt from a 

1 2  verd ict or plea of guilty. 

1 3  SECTION 1 1 .  

1 4  Costs and attorney's fees. 

1 5  If  the state favorably settles or prevails in a civi l action in wh ich the state intervened orfiled, 

1 6  the state is entitled to be awarded reasonable expenses. consu ltant and expert witness fees. 

1 7  costs, and attorney's fees. I n  a n  action i n  wh ich outside counsel is engaged by the attorney 

1 8  general, the costs and attorney's fees awarded to that counsel must equal the outs ide counsel's 

1 9  charges reasonably incurred for costs and attorney's fees in prosecuting the action. A pla intiff is 

20 entitled to an amount for reasonable expenses the court finds to have been necessarily 

2 1  incurred. plus reasonable costs a n d  attorney's fees, i f  the action is settled favorably for the state 

22 or the state prevails in the action. The expenses. fees, and costs must be awarded againstthe 

23 defendant. If the attorney general does not intervene in a civil action and the person bringing 

24 the civil action conducts the action and the defendant prevails in the action that is not settled 

25 and the cou rt  finds was clearly frivolous or brought solely for harassment purposes, the 

26 defendant is entitled to reasonable costs and attorney's fees . The state is not l iable for costs. 

27 attorney's fees. or other expenses incurred by a person in bringing or defending an action under 

28 th is Act. 

19 . 8 166.02000 
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SECTION 1 2. 

Relief from retaliatory actions. 

3 .L An employee. contractor. or agent is entitled to al l  rel ief necessary to make that 

4 

5 

6 

7 

employee. contractor. or agent whole. if that employee. contractor. or agent is 

discharged. demoted. suspended. threatened. harassed. or in any othermanner 

discriminated against in the terms and conditions of employment because of lawful 

acts done by the employee. contractor. agent. or associated others in furtherance of 

8 an action under this Act or other efforts to stop one or more violations of thisAct. 

9 £ Rel ief under subsection 1 includes reinstatement with the same seniority status that 

1 0  

1 1  

1 2  

1 3  

1 4  

employee. contractor. o r  agent would have had but for the d iscrimination. two times 

the amount of back pay. interest on the back pay. and compensation for any special 

damages sustained as a result of the d iscrimination. includ ing litigation costs and 

reasonable attorney's fees. An action under this section may be brought in the 

appropriate d istrict court for the rel ief provided in this subsection .  

15  � A civil action under this section may not be brought more than three years afterthe 

1 6  date the reta l iation occurred . 

1 7  SECTION 1 3. 

1 8  Settlement by attorney general. 

1 9  The attorney general may settle the case with a defendant notwithstanding the objections of 

20 any person that in itiated the action if the court determines. after a hearing. the settlement is fair. 

2 1  adequate. and  reasonable under the circumstances. Upon a showing o f  good cause. the 

22 hearing may be held in camera. A hearing is not otherwise required for the court to approve any 

23 settlement. 

24 SECTION 14 .  

25 Medicaid fraud control unit. 

26 The Medica id fraud control un it is establ ished as a d ivision of the attorney general"s office . 

27 The Medicaid fraud control un it. wh ich is u nder the supervision and control of the attorney 

28 general. consists of the agents and employees the attorney general considers necessary and 

29 appropriate. The Medicaid fraud control un it is a criminal justice agency within the meaning of 

30 section 1 2-60-1 6 . 1 . Agents designated by the attorney general have peace officer status and 

31 authority. including the authority of search. seizure. and arrest. Al l recovered money wi l l  be 

1 9 .81 66.02000 
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forwarded to the designated state Med icaid agency for appropriate al location between the 

2 federal government and the general fund . The portion of state match appropriations forthe 

3 Med icaid fraud control un it wil l be appropriated from the general fund . 

4 SECTION 1 5. 

5 Powers and duties of Medicaid fraud control unit. 

6 1., The Medicaid fraud control un it shal l :  

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

21  

22 

23 

24 

25 

26 
27 

28 

29 

30 

E..c Investigate and prosecute under applicable criminal or civil laws fraud and patient 

abuse or neglect by providers or any other person. includ ing cases referred by 

the department: 

Q.., Review complaints of patient abuse. patient neglect. and misappropriation of 

patient property and. if appropriate. investigate and in itiate criminal or civil 

proceedings or refer the complaint to another federal. state. or local agency for 

action; 

� Refer to the department for collection and. if appropriate. imposition of 

appropriate provider admin istrative actions involving provider overpayments and 

abuse; 

i;L Communicate and cooperate with and. subject to appl icable confidential ity laws. 

provide information to other federal. state. and local agencies involved in the 

investigation and prosecution of health care fraud. patient abuse. and other 

improper activities related to the Medicaid program; 

� Transmit to other state and federal agencies. in accordance with law. reports of 

convictions. copies of judgments and sentences imposed and other information 

and documents for purposes of program exclusions or other sanctions or 

penalties under Medicaid. Med icare. or other state or federal benefit or 

assistance programs; 

L Recommend to state agencies appropriate or necessary adoption or revision of 

laws. rules. pol icies. and procedures to prevent fraud. abuse. and other improper 

activities under the Medicaid program and to aid in the investigation and 

prosecution of fraud. abuse. and other improper activities under the Med icaid 

program; and 

o-- - . . 19 .8166.02000 
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g_, Enter an agreement with the Med icaid agency regard ing referrals. information 

2 sharing. and improper payment recoveries as provided in title 42. Code of 

3 Federa l  Regulations. part 455. section 23 . 

4 £c The Medicaid fraud control un it may: 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

21 

22 

� In itiate criminal  prosecutions and civil actions pursuant to subsection 1 in any 

court of competent jurisd iction in the state: 

Q.., Upon request. obtain information and records from appl icants. recipients. and 

providers: 

� Subject to appl icable federal confidential ity laws and rules and for purposes 

related to any investigation or prosecution under subsection 1. obtain from the 

department. loca l  offices of publ ic assistance. and other local. county. or state 

government departments or agencies records and other information. including 

applications. provider enrol lment forms. claims and reports. i ndividual or entity 

tax returns, or other information provided to or in the possession of the tax 

commissioner or the state aud itor: 

l:l Refer appropriate cases to federal. other state. or local agencies for investigation, 

prosecution, or imposition of penalties, restrictions, or sanctions: 

!L Work cooperatively with federa l  agencies: and 

l Enter agreements with the department and other federal, state, and local 

agencies in  furtherance of the un it's m ission . 

SECTION 1 6. 

Medicaid fraud - Crim inal penalty. 

23 1-., A person commits a criminal  offense under this section if the person knowingly: 

24 

25 

26 

27 

28 

29 

30 

3 1  

� Presents for al lowance. for payment. or for the purpose of conceal ing. avoiding, 

or decreasing an obligation to pay a false or fraudulent medica l  assistance claim. 

bi ll. account, voucher. or writing to a publ ic agency. publ ic servant, or contractor 

authorized to a llow or pay medica l  assistance claims: 

Q.., Solicits, accepts. offers. or provides any remuneration. including a kickback. 

bribe. or rebate in exchange for purchasing, leasing. ordering. arranging for. or 

recommend ing the purchasing, leasing, or ordering of any services or items from 

a provider for wh ich payment may be made under the Med icaid program: 

1 9 . 8 166.02000 
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£c Sol icits. accepts. offers. or provides any remuneration. including a kickback. 

2 bribe. or rebate in exchange for a fee for referring a recipient to another provider 

3 or arranging for the furn ish ing of services or items for wh ich payment may be 

4 made under the Medica id program; 

5 

6 

7 

8 

9 

g_, Fails or refuses to provide covered medica l ly necessary services to el ig ible 

recipients as required with respect to a managed care contract. health 

maintenance organ ization contract. or simi lar contract or subcontract under the 

Medicaid program: or 

� Conspires with another person to commit a violation of this section . 

1 0  £ Conduct or activity that does not violate or which is protected under the provisions of. 

1 1  

1 2  

1 3  

1 4  

or federal regu lations adopted under 42 U .S.C. 1 395nn and 42 U.S.C. 1 320a-7b(b), is 

not considered an offense under subdivision b of subsection 1 .  and the conduct or 

activity must be accorded the same protections a l lowed under federal laws and 

regulations. 

1 5  � A person convicted of this offense involving payments. benefits. kickbacks. bribes. 

1 6  

1 7  

rebates. remuneration. services. or claims not exceed ing one thousand dol lars in 

value is gu i lty of a class A m isdemeanor. 

1 8  1.,. Notwithstanding subsection 3, if the va lue of the payments. benefits. kickbacks. bribes. 

1 9  

20 

2 1  

rebates. remuneration. services. o r  claims of the Medicaid fraud were part of a 

common scheme and exceed one thousand dol lars in value. a violation of this Act is a 

class C felony. 

22 §.,, Notwithstanding subsection 3. if the value of the payments. benefits. kickbacks. bribes. 

23 

24 

25 

rebates. remuneration. services. or claims of the Medicaid fraud were part of a 

common scheme and exceed ten thousand dol lars in value but do not exceed fifty 

thousand dollars. a violation of this Act is a class B felony. 

26 §.,. Notwithstanding subsection 3, if the va lue of the payments. benefits. kickbacks. bribes. 

27 

28 

29 

30 

3 1  

rebates. remuneration. services. o r  claims of the Medicaid fraud were part of a 

common scheme and exceed fifty thousand dol lars in value, a violation of this Act isa 

class A felony. 

� For purposes of imposing sentence for a conviction under this Act. the value of 

payments. benefits. kickbacks. bribes. rebates. remu neration. services. or claims 

19.8 1 66.02000 
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involved is the greater of the va lue of Medicaid payments or benefits received as 

a result of the i l legal conduct or activity or the value of the payments, benefits, 

kickbacks, bribes, rebates, remuneration, services, or claim involved . 

Q., Amounts i nvolved in Medicaid fraud committed pursuant to a common scheme or 

the same transaction may be aggregated in determin ing the value involved . 

f,. A person convicted of the offense of Med icaid fraud must be suspended from 

participation in the Med icaid program: 

ill For any period of time not less than one year for a first offense or the person 

may be permanently term inated from participation in the medical assistance 

program; 

m For any period of time not less than th ree years for a second offense, or the 

person may be permanently term inated from participation in the med ica l  

assistance program; or 

.Ql Permanently for a th ird offense. 

1 5  L In addition to any other penalty provided by law, a person convicted of Med icaid fraud 

1 6  i s  not entitled t o  bi l l  o r  collect from the recipient, the Medicaid program, o r  any other 

1 7  th i rd-party payer for the services o r  items involved and shall repay to the Medica id 

1 8  program any payments or benefits obtained by any person for the services o r  items 

1 9  involved . 

20 SECTION 1 7. 

21 Civil investigative demands and subpoenas - Failure to comply - Confidential ity. 

22 1, If the attorney general, or a designee, has reason to bel ieve a person may be in 

23 

24 

25 

26 

27 

28 

29 

30 

possession, custody, or control of documentary material or information relevant to an 

investigation under this Act, the attorney general, or a designee, may, before 

commencing a civil proceeding under section 5 of this Act, issue in writing and cause 

to be served upon the person, a civil investigative demand or subpoena requ iring the 

person to, under oath :  

§.,. Produce the documentary material for i nspection and copying; 

Q., Answer in writing written interrogatories with respect to the documentary materia l  

or information; 

19 .8166.02000 
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£, Give oral testimony concern ing the subject matter of the investigation, including 

any documentary material or information: or 

g_, Furnish any combination of the material, answers. or testimony. 

4 £, If a civil investigative demand or subpoena is an express demand for product of 

5 

6 

7 

d iscovery, the attorney general or a designee shall cause to be served, a copy of such 

demand upon the person from wh ich the discovery was obtained and shal l notifythe 

person to which such demand is issued of the date on which the copy was served . 

8 � If a person objects to or otherwise fa ils to comply with a civil investigative demand or 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

subpoena served upon that person under subsection 1 ,  the attorney general mayfile 

in the district court a petition for an order to enforce the demand or subpoena. If the 

court finds the demand or subpoena is proper, the court shall order the person to 

comply with the demand or subpoena and may grant such injunctive or other rel ief as 

may be required unti l the person complies with the demand or subpoena. Notice of 

hearing on the petit ion and a copy of the petition must be served upon the person that 

may appear in opposition to the petition .  If the attorney general prevails in an action 

brought under this subsection, the court  shall award to the attorney genera l  

reasonable attorney's fees, costs, and expenses incurred in bringing the action .  

1 8  1-, Any testimony taken or material produced under this section must be kept confidential 

1 9  

20 

21 

22 

by the attorney general before bringing an action against a person under this chapter 

for the violation under investigation, un less confidential ity is waived by the person 

being investigated and the person that testified, answered interrogatories, orproduced 

material. or disclosure is authorized by the court. 

23 9-, I nformation obta ined by the attorney general or designee may be shared with a person 

24 that in itiated the action if the attorney general or designee determine it is necessaryas 

25 part of any investigation under this Act and the person agrees to comply with the 

26 confidential ity provisions provided in subsection 4. and un less otherwise provided by 

27 state or federal law. 

28 SECTION 18 .  

29 Cooperation of  governmental agencies with Medicaid fraud control unit. 

30 All local, county. and state departments and agencies shal l cooperate with the Medicaid 

31 fraud control  un it and the un it's agents and employees to effectuate the purposes of the unit. 

1 9 .81 66.02000 
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1 SECTION 1 9. 

2 Authorization to adopt rules. 

3 The attorney general may adopt ru les, pursuant to chapter 28-32, to implement th isAct. 
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SECOND PROPOSED AMENDMENTS TO ENGROSSED SENATE B I LL  NO.  2347 p. I 

HUMAN SERVICES COMM ITTEE 
ROB I N  WEISZ, CHAI RMAN 

MARCH 1 4 , 201 9 

PRESENTED BY 
PARRELL D. G ROSSMAN , D I RECTOR 

CONSUMER PROTECTION & ANTITRUST D IVIS ION 
OFF ICE OF ATTORNEY GENERAL 

Cha i rman Weisz and Members of the House Human Services Committee : 

Subsequent to my testimony on February 27 ,  i n  wh ich I p rovided some proposed 
amendments to Engrossed SB2347 , I met with Representative Porter on February 28 to 
d iscuss th is leg is lation , particu larly regard ing concerns whether the Attorney Genera l  
can offer leg is lat ion that wi l l  be less stringent than Engrossed SB2347. 

Representative Porter, subsequent to the hearing , requested that I review the statutes 
from the surround ing states of South Dakota , Wyoming , Montana ,  and M innesota , to 
compare for pu rposes of a more min imal Act. I d id so, prior to meeting with 
Representative Porter. The Montana and M innesota statutes include the federal Fa lse 
Cla ims Act with the qui tam wh istle blower provisions that a l low a private ind ividual who 
assists a p rosecution  can receive all or part of any penalty imposed . Th is o rig inal 
language and these p rovisions are almost identical to the substantive p rovis ions 
Engrossed SB2347 ,  with the amendments proposed on February 27 to the House 
H uman Services Committee . These qui tam provis ions are a critica l  component of laws 
meet ing the req u i rements of the federa l  government i n  order to provide those states 
with an  add itiona l  1 0% in  recoveries by the states' Med icaid Fraud Control Un its , in l ine 
with the o rig ina l  goal  of North Dakota's proposed leg is lation . 

South Dakota and Wyoming's statutes , however, do not have s im i lar  p rovis ions and are 
less stringent .  Those laws do not i nclude the specific federa l  the false c la ims act 
language conta ined i n  the North Dakota leg is lation being considered . Without the 
requ i rement to meet the " 1 0%" gu idel i nes , those statutes are able to inc lude less 
penalties than the federa l ly mandated p rovis ions of the M innesota , Montana ,  and 
proposed North Dakota leg is lation . I n  add ition , as above expla ined , they do not incl ude 
the federa l  False C la ims Act qui tam provis ions a l lowing private citizens to b ring cla ims.  

When you i nqu i red about less stringent statutes , I was not aware that these less 
stringent statutes were possible at this t ime, or that they would be approved by the 
Department of Hea lth and Human Services for the pu rpose of approving a M FCU .  
Upon  fu rther research and review, we learned that a less stringent statute , without the 
federa l  fa lse cla ims act language, is perm iss ib le to meet the requ i rements of a MFCU .  
The consequences for the State of North Dakota wou ld be that, because t he  North 
Dakota law is not as good as the federa l  False Cla ims Act , it wou ld not comply with the 
Debt Reduct ion Act and ,  therefore ,  the State wou ld be ine l ig ib le for an addit ional 1 0% 
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share i n  recoveries that otherwise wou ld go to the U .S .  Department of Hea lth and 
H uman Services .  The d ifference wi l l  mean less total recoveries for this state . For 
instance ,  assuming an eventual average in North Dakota , s imi lar  to South Dakota's 
recoveries of $2M each year over the past eight years ,  those reduced recoveries would 
be $200 , 000 each year, or  $ 1 .6M over eight years .  That is just a pol icy decis ion purely 
for the leg is lature .  

I n  consu ltat ion and  agreement with the NDDHS ,  we want to ensure that, if the House 
does not favor Engrossed SB2347 as offered with the February 27 proposed 
amendments , we have presented other a lternatives for a statute that wi l l  meet the 
m in imum requ i rements for a MFCU and , therefore , avo id loss of fund ing sanctions by 
the federa l  government. 

Therefore , the Attorney Genera l  has d rafted amendments for a less stringent statute . In 
add it ion to the p roposed amendments , I have attached a mock-up of what the 
leg is lat ion wou ld look l ike if the House H uman Services approves these latest proposed 
amendments . 

The cu rrent defi n it ion of "abuse" seemed to cause some concern .  Although that 
defi n it ion has no app l ication without an actua l  violat ion of the chapter, mean ing a fa lse 
cla im , it is not necessary in  this d ifferent vers ion of the leg is lation . Therefore ,  we have 
removed that defi n it ion . 

We a lso have removed the cu rrent defin it ion of "knowing ly or knowing" per the 
Committee's concerns and any m isunderstand ing about that defi n it ion and what 
appeared to be confusion or concerns with the cu rrent language,  " requ i res no proof of 
specific i ntent . "  

I nstead , the Attorney General i s  recommend ing s imply referr ing to  the long-stand ing 
defi n it ion in sect ion 1 2 . 1 -02-02 in  the crimina l  code .  

That defi n it ion states as fol lows : "Knowing ly" i f  and when he engages i n  the conduct ,  he 
knows or has a fi rm bel ief, unaccompan ied by substant ia l  doubt ,  that he is do ing so , 
whether or  not it is h is  purpose to do so . "  

With th is amendment ,  the leg islation wou ld then read as  fol lows : "Knowing ly" means as 
defi ned in sect ion 1 2 . 1 -02-02 . "  

We bel ieve th is wou ld be  an appropriate defin it ion of "knowing ly. " With th is change, 
"knowing ly" wou ld s imply mean the provider subm itted the fa lse cla im knowing it was 
fa lse o r  not a l lowed . We are not aware of any states that use a d ifferent standard other 
than "knowing ly . "  

As to pena lt ies , we have incorporated Representative Porter's suggestion to l im it the 
penalt ies to no more than 1 5% for tota l cla ims under $ 1 00 ,000,  regard less of how may 
ind ividua l  c la ims or acts violated the chapter. For cla ims of $ 1 00 , 000 or more ,  we have 

p .  d-
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i nserted Wyoming 's  penalty range of $1 , 000 to $ 1 0 , 000 for each violat ion .  P · 3 
Representative Porter d id not have any objection to those penalties for violation above 
the $ 1 00 , 000 th reshold . 

The i n it ia l ly p roposed penalties , per the federa l  requ i rements , were between 
approximately $ 1 1 , 000 and $22 ,000 per violation , as cu rrently provided in the Montana 
and M i nnesota laws with the i r  fa lse claims acts ( inc lud ing possib ly as many as 30 states 
tota l) . South Dakota's penalties are $2 , 000 per violation . The Wyoming penalties seem 
l ike a good comprom ise. In a settlement of a l leged fa lse cla ims ,  the parties wou ld have 
to agree on the appropriate penalties and the amount cou ld ,  and l ikely a lways wou ld , be 
an amount less than the amount permitted with a cou rt  find ing . Furthermore ,  as a 
fu rther "checks and balances" with pena lty amounts , imposit ion of penalties is up to the 
complete d iscretion  of the court if it finds violations in an investigation .  

Treble damages appear to be the standard across the country. M innesota , South 
Dakota , Wyoming and Montana a l l  provide for treble damages . Un l i ke the North Dakota 
leg is lation , South Dakota does not even provide for a reduction to double damages, 
when the provider  cooperates and assists with the investigation . We wou ld respectfu l ly 
suggest that l im it ing damages to merely having to pay back the fa lse cla ims with on ly 
i nterest , i n  add it ion to being s ign ificantly d ifferent from the other states' statutes , is not a 
deterrent to or d is incentive for submitting fa lse or fraudu lent cla ims.  

If the Committee decides to deviate and provide for less than treble damages , you 
shou ld further amend this leg is lation to remove l i nes 1 7  th rough 29 on page 4, wh ich 
provide an incentive for cooperation in an investigation and a red uction to two times the 
damages the state sustains with a fa lse cla im .  If the damages a l ready are less than 
treb le damages,  there is no benefit for an offender to cooperate and no necess ity for a 
fu rthe r  red uct ion due  to cooperation .  

If the leg is latu re feels at  any t ime in the futu re that any MFCU recoveries , i nclud ing 
damages , penalt ies , etc. , are not fa i rly imposed by the MFCU or agreed upon between 
the parties , or  as ordered by any cou rt ,  or that such sums are not otherwise fa i r  and 
cons istent with good publ ic pol icy,  the leg is lature may change the damages or 
penalt ies. 

P lease look closely at the types of violations specified i n  Section 2. These vio lations 
relate to fa lse cla ims .  The MFCU wi l l  be pursu ing fa lse Med icaid claims that the 
provide rs knew were fa lse . It wi l l  not be pursu ing mistakes or "cod ing errors . "  

Removing the more onerous fa lse cla ims and qui tam provis ions that wou ld a l low 
lawsu its by p rivate ind ividuals is a h uge change and should substant ia l ly lessen 
p rovider  concerns in North Dakota . 

The Attorney Genera l  and NDDHS are not necessari ly recommend ing these 
amendments over Engrossed SB2347 presented on February 27 with proposed 
amendments .  I nstead , per your  request , we want to present you a less stringent statute 
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as another a lternative . We are not suggesting that the 1 0% add it ional fund ing should be P · '-I 
a decid ing factor and ,  instead , are on ly i nforming you of the opt ions and potential 
resu lts . 

I t  appears l i kely that the State of North Dakota wi l l  lose its waiver and that a Med icaid 
F raud Contro l  U n it is now a mandate i n  North Dakota to ensure the continued and 
appropriate level of federal fund ing for the NDDHS .  The Attorney Genera l  bel ieves that 
e ither vers ion of th is leg is lation wi l l  comply. It is a pol icy decision for you r  committee 
and the leg is latu re to determ ine what statute , if any, is necessary and appropriate or 
acceptab le .  

Thank  you for the opportun ity to share some fu rther proposed amendments and 
comments with you .  

I wou ld b e  p leased to appear at your  conven ience to exp la in  any amendments and try 
to answer any questions .  
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REVISED PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2347 p · 5 
HUMAN SERVICES COMMITTEE 

ROBIN WEISZ, CHAIRMAN 
MARCH 14, 2019 

PRESENTED BY 
PARRELL D. GROSSMAN, DIRECTOR 

CONSUMER PROTECTION & ANTITRUST DIVISION 
OFFICE OF ATTORNEY GENERAL 

Page 1 ,  l i ne 7 ,  remove ""Abuse" means conduct by a provider or other  person involv ing 
d is regard of and an"  

Page 2 ,  remove l i nes 8 th rough 1 1  

Page 1 ,  l i ne 1 2  remove "2 . "  

Page 1 ,  l i ne 1 4 , replace "J" with "2" 

Page 1 ,  l i ne 1 4 , after ""Cla im"" insert an underscored colon . 

Page 1 ,  l i ne 1 4 , replace "means" with "� Means" 

Page 1 , l i ne 1 7 , replace "a . "  with "ill" 

Page 1 ,  l ine 1 8 , rep lace "b . "  with "@" 

Page 1 ,  l ine 2 1 , replace "ill" with "@}" 

Page 1 ,  l ine 23 ,  rep lace "@" with ".{Ql" 

Page 1 ,  l i ne 24, replace "; and does not include" with an underscored period 

Page 2, l ine 1 ,  i nsert "b. Does not include" 

Page 2, l ine 4, replace "�" with "J" 

Page 2 ,  l ine 5 ,  replace "§" with "�" 

Page 2 ,  l i ne 7 ,  replace "§" with "§" 

Page 2 ,  l i ne 1 0 , replace "Z" with "§'' 

Page 2 ,  l i ne 1 0 , rep lace "or "knowing" requires no proof of specific i ntent to defraud and 
means a" with "means as defined in  section 1 2 . 1 -02-02 . "  

Page 2 ,  remove l i nes 1 1  through 1 3  
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Page 2 ,  l ine 1 4 , replace "§" with "I" 
Page 2 ,  l ine 1 6 , rep lace "�" with "§" 

Page 2 ,  l ine 20 ,  rep lace " 1 0" with "�" 

Page 2 ,  l ine 25 ,  rep lace "11" with " 1 0" 

Page 2 ,  remove l ines 29 th rough 3 1  

Page 3 ,  remove l ines 1 through 2 

Page 3 ,  l i ne 3 ,  replace "�" with "11" 
Page 3 ,  l ine 8 ,  replace " 1 4" with "11." 
Page 3 ,  remove l ines 1 4  though 1 5  

Page 3 ,  l ine 1 6 , rep lace " 1 6" with " 1 3" 

Page 3 ,  l ine 1 8 , rep lace " 1 7" with " 1 4" 

Page 3 ,  l ine 26 ,  rep lace "subsection" with "subsections" 

Page 3 ,  l ine 26, after "2" i nsert "and 3" 

Page 3, l ine 27, rep lace "ten"  with "one" 

Page 3, l i ne 27, remove "n ine hundred fifty-seven dol lars" 

Page 3, l ine 28 ,  rep lace "twenty - one" with "ten"  

Page 3 ,  l i ne 28 ,  remove "n ine hundred fifty-six" 

Page 4, l ine 30 ,  rep lace "Annua l ly, the attorney genera l  sha l l  review the civi l penalty 
rates and by adm in istrative rule shal l  amend these civi l penalty rates to comport with the 
penalty amounts u nder" with " I f  the total claim made or  presented by a person under 
subsect ion 1 is less than one hundred thousand do l lars, the civi l penalty for wh ich the 
person is  l iab le may be not more than 1 5% of the tota l cla im subm itted . "  

Page 5 ,  remove l ines 1 though 2 

Page 5 ,  l i ne 1 4 , remove "enforce th is Act and may" 

Page 5, l i ne 1 5 , after "and"  insert "may" 

p . fo 



Page 5 ,  remove l ines 1 7  through 3 1  

Page 6 ,  remove l ines 1 though 3 1  

Page 7 ,  remove l ines 1 through 27 

Page 8, remove l ines 1 th rough 1 8  

Page 8 ,  remove l ines 23 th rough 3 1  

Page 9 ,  remove l ines 1 th rough 29 

Page 1 0, remove l ines 1 through 6 

Page 1 0 , l ine 1 9 , remove "A pla intiff is" 

Page 1 0 , remove l i nes 20 through 2 1  

Page 1 0 , l i ne 22 ,  remove "o r  the state prevai ls i n  the action . "  
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Page 1 0 , l i ne  23 ,  remove " I f  the attorney genera l  does not i ntervene i n  a civi l  action and 
the person b ringing" 

Page 1 0 , remove l i nes 24 and 25 

Page 1 0 , l ine 26, remove "defendant is entitled to reasonab le costs and attorney's fees . "  

Page 1 1 ,  remove l i nes 1 7  through 23 

Renumber accord ing ly 



1 9 .8 1 66 .02000 

Sixty-sixth 
Legislative Assembly 
of North Dakota 

I ntroduced by 

FIRST ENGROSSMENT 

ENGROSSED SENATE BILL NO. 2347 

Senators K. Roers ,  Hogan ,  J. Lee 

Representatives Boschee, Rohr, Schneider 

A B ILL for an Act to provide for l iabi l ity for false med ical assistance claims and to provide for a 

2 Med icaid fraud control un it; and to provide a penalty. 

3 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

4 SECTION 1 .  

5 Defin itions. 

6 As used in this Act. un less the context otherwise requires : 
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10 

11 

pFeaFam if the aisFeaar:a eF failuFe Fesults eF may Fesult in payment by a Meaisaia 

agency ef meaisal assistance payments eF benefits te which the proYiaeF knews the 

preYiaeF is net entillea. 

1 2  � "Benefit" means the provision of anyth ing of pecuniary value under the Med icaid 

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

21  

22 

23 

24 

program .  

2J. "Cla im": ffl8¥15<:a. Means any request o r  demand, whether under a contract or _ _ _ _ _ _ _ _ _ _ _  _ 
otherwise. for 

money or property u nder the Medicaid program regard less of whether the state has 

title to the money or property wh ich is: 

a(1 )c Presented to an officer. employee. or agent of the state; or 

e(2lc Made to a contractor. grantee. or other recipient. if the money or property is tobe 

spent or used on the state's behalf or to advance a state program or interest. and 

if the state: 

fill Provides or has provided any portion of the money or property requested or 

demanded; or 

� Will reimburse such contractor. grantee, or other recipient for any portion of 

the money or property that is requested or demanded · ana aees net incluae. 
Page No. 1 19 .81 66.02000 
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b .  Does not include requests or demands for money or property the state has 
paid to an  

ind ividual  as compensation for state employment or as an income subsidy 

with no restrictions on that ind ividual's use of the money or property. 

34. "Department" means the department of human services . 

4a. "Document" means an appl ication, claim, form, report, record, writing, or 

correspondence. whether in written, electronic. magnetic, or other form . 

Se. "Fraud" means any conduct or activity proh ibited by law or rule involving knowing 

conduct or omission to perform a d uty that resu lts in or may resu lt in payments to 

wh ich the person is not entitled . 
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peFSon f:las act1,Jal knowledge of tf:le information, acts in delieerate ignorance oftf:le 

trntf:l or falsity of tf:le information, or acts in reckless disregard of tf:le tr1,Jtf:l or falsitvof 

tf:le information. means as defined in  section 12.1-02-02. 

78. "Material" means having a natural tendency to infl uence. or be capable of influencing, 

the payment or receipt of money or property. 

89. "Medicaid agency" means an  agency or entity of state, county, or local  government 

wh ich admin isters any part of the Med icaid program, whether under d irect statutory 

authority or under contract with an auth orized agency of the state or federal 

government. 

9-W. "Misappropriation of patient property" means exploitation, deliberate misplacement, or 

wrongfu l use or taking of a patient's property, whether temporary or permanent, 

without auth orization by the patient or the patient's designated representative. The 

term includes conduct with respect to a patient's property, wh ich would constitute a 

crimina l  offense under chapter 12. 1 -23 . 

1 �. "Obl igation" mea ns an establ ished duty. whether fixed, arising from an express or 

implied contractual. grantor-grantee. or l icensor-licensee relationsh ip, from a 

fee-based or s im i lar relationsh ip. from statute or regulation. or from the retention of 

any overpayment. 

4-2. ,"Qriginal SOl,lrce" means an indi1,•id1,Jal wf:lo eefore a pl,lBlic discl9s1,Jre �as YOIYR!@rily _ _ _ _ _ _ _ _ . .  - - · i Formatted: Font color: Red, Stri keth rough 

disclosed to tf:le state tf:le information on wf:licf:l allegations or transactions in a claim 

are eased or v.if:lo f:las knowledge that is inElependent of anEI materially aElds to tf:le 
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3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 1 43. "Patient abuse" means the wil lfu l infl iction of phys ica l or mental injury of a patient or 

un reasonable confinement, i ntimidation. or pun ishment that resu lts in  pain. phys ica l or 

mental harm. or mental anguish of a patient. The term includes conduct with respectto 

a patient wh ich would constitute a criminal offense under chapter 12. 1 - 1 6. 12. 1 - 1 7. 

12. 1 -1 8, 12. 1 -20. or 12. 1 -22. 

12.i.4. "Patient neglect" means a fai lure. th rough inattentiveness. carelessness. or other 

omission. to provide to a patient goods and services necessary to avoid phys ical 

harm, mental anguish. or mental i l lness if an omission is not caused by factors beyond 

the person's control or by good-faith errors in  judgment. The term includes conduct 

with respect to a patient wh ich wou ld constitute a criminal  offense under section 

1 3  12. 1 -1 7-03 .  
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1 6  1 3-19. "Provider" means a person that furnishes items or services for wh ich payment is 

1 7  cla imed under the Medicaid program. 

1 8 1 4-1-7. "Record" means medica l. professional. business. or financial information and 

1 9  documents. whether i n  written. electronic. magnetic, microfilm. or other form: 

20 

2 1  

22 

EL Perta in ing to the provision of treatment. care. services. or items to a recipient: 

� Pertain ing to the income and expenses of the provider: or 

£, Otherwise relating to or pertain ing to a determination of entitlement to payment or 

23 reimbursement under the Medicaid program.  

24 SECTION 2.  

25 Liabil ity for certain acts - Civi l  penalty. 

Formatted: No under l i ne, Font color: Red, 
Strikethrough  
Formatted: Font color: Red, Strikethrough 

26 .L Except as provided in  ,suese61ieR subsections 2 and 3. a person is l iable to the state for _ _ _ _ . - - - { Formatted: Font color: Red, Stri keth rough 
a civil pena lty of 

27 not less than �one thousand RiRe l:luRdred fifty so•,eR dallars and not more than 

28 lweRly eRe ten thousand RiRe l:luRdred fifl¥ sil< dol lars for each act specified inthis 

29 section. th ree times the amount of damages the state sustains because ofthe 

30 person's act. and costs of the investigation and l itigation fees. if the person: 
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g.,_ Knowingly presents or causes to be presented a false or fraudu lent claim for 

2 payment or approval: 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

.!2_, Knowingly makes, uses. or causes to be made or used. a false record or 

statement material to a false or fraudulent cla im: 

g_, Conspires to commit a violation of th is section: 

g__, Has possession. custody. or control of public property or money used or to be 

used by the state and knowingly delivers or causes to be delivered less than al l  

of that money or property: 

� Is authorized to make or del iver a document certifying receipt of property used or 

to be used by the state and. with the intent to defraud the state. makes or 

delivers a receipt without completely knowing the information on the receipt is 

true: or 

t. Knowingly makes. uses. or causes to be made or used a false record or 

statement material to an obligation to pay or transmit money or property to the 

state or knowingly conceals or knowingly and improperly avoids or decreases an 

obl igation to pay or transmit money or property to the state. 

1 7  � The cou rt  may assess not less than two times the amount of damages the state 

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

ad---�-

sustains because of the act of the person and the person is l iable to the state for the 

costs of the civi l  action brought to recover any such penalty or damages if the cou rt  

finds :  

g.,_ The person committing the act furn ished the attorney general with a l l  information 

known to that person about the act with in thirty days after the date on wh ich the 

person first obta ined the information: 

.!2.., The person fu l ly cooperated with any investigation of the act by the attorney 

general: and 

g_, At the time the person furn ished the attorney genera l with information about the 

act. a crimina l  prosecution. civi l  action. or admin istrative action had not been 

commenced with respect to the act and the person d id not have actual  

knowledge of the existence of an investigation into the violation . 

,A.nnua11,,. the atterney general shall m•,iew the Gi¥il 9enalt'{ Fales and 9't' adFAinistFati¥e 

4 Fule shall aFAend these si•,il 9enalty Fates ts GSFABert with the 9enalty aFAeunts undeF 
If the total claim made or presented by a person under subsection 1 is less than one h undred 
thousand dol lars. the civi l pena lty for wh ich the person is l iable may be not more than 1 5% of the 
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total claim submitted . 
1 the feeleFal Ci>Jil Penalties Inflation Aeljustment Act of 1 QQ0 (Pub. L. 101 410; 104-Stalc 

2 8Q0; 28 U.S.C. 2461). 

8_3 __ SECTION 3.  

94 Lim itation of actions. 

4-0� A civi l  action filed under th is Act must be brought by the later of: 

446=----�a=. Six years after the date on wh ich the violation was committed; or 

427 b .  Three years after the date facts material to the right of action are known or 

� reasonably shou ld have been known by the official of the state charged with 

449 respons ibi l ity to act in the circumstances. 

481 0 2. An action may not be brought pursuant to subd ivision b of subsection 1 more than ten 

�1 1 years after the date on wh ich the violation was committed . 

4-71.L_SECTION 4. 

431 3 

4G1 4 

Investigation and action by attorney general. 

The attorney genera l's Medica id fraud control un it shal l  enfoFGe this Ast anel may investigate 

�1 5 an a l leged violation of th is Act and may file a civi l action. a criminal  action. or both against any 

24 1 6  person that violated or is violating th is Act. 

=#/  
s� d 3 '-l 1  

3- c)_0-1'1 

p . ( � 
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2318 Complaint by peFSOR Civil astion. 

2419 

2520 

2621 

2722 

2823 

2924 

3025 

3126 

3227 

3328 

3429 

3630 

3631 

1 . A person may bring a sivil action foF a •,iolalion of this Act on behalf of the peFson anel 

the state. The aslion must be bFought in the name of the state . The action maybe 

dismisseel only if the sou rt and the attorne•, geneFal give written sonsent to the 

dismissal and proviele the reasons for sonsenting to the dismissal. 

2. A sopv of the somplaint anel wFitten disslosure of substantially all mateFiale>Jielenoo 

anel information the person possesses must be seF¥eel on the attomev geneFal 

pursuant to the �lorth Oakota Rules of Ci>Jil ProGedure. The sornplaint rnust befileel 

uneleF seal anel rnust Fernain uneler seal foF at least si�'t' ela•1s. The oornplaint rnavnot 

be sef\•eel upon the defendant until the oourt oreleFS that it be seF¥eel. 

3. 1/1/ithin sixty days afteF resei>Jing the sornplaint and the mateFial e>Jidenooand 

information. the attome'{ general rnav eleGt to intervene anel proseed with the aGtionor 

to notify the sourt the attorne•, general deslines to take o>Jer the aGtion. If the attorney 

general aeslines to inteF¥ene or take o>Jer the aslion. the person bFinging the aslion 
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sa11rt fer exteRsiaRs of tt:le liFRe d11riRg wt:lish the GOFRelaiRt reFRaiR& 11Rder seal. 

� Tt:le defeRdaRt FR8¥ ROI 98 reg11ired ta reseaRd to aR'( GOFRBlaiRt IIRtil tweRI¥ days after 

tt:le soFRelaiRt is 11Rsealed aRd served 11eoR tt:le defeRdaRt e11rs11aRt to rnle 5 oftt:le 

�lortt:l Dakota R11les of Gi11il Prosed11re. 

_[, If a flOFGOR lariRgs aR astiaR IIRder tt:lis 686ti8R. RO flOFSOR other tt:laR tt:le attOFR8¥ 

geReral FRaY iRterveRe or lariRg a related astiaR eased oR tt:le fasts 11Rderl¥iRa lt:le 

eeRdiRg astiaR. 

e. If tt:le attoFReY geReral a reseeds witt:l tt:le asliaA. the attoFReY geReral t:las tt:le eriFRaPf 

reseoRsilaility fer 9roses11tiRg tt:le aGtioR aRd is ROI 9011Rd 9'( aR ast of 11:le fl8FSOR 

lariRgiRg the astiaR. Tt:le eersoR laFiRgiRg tt:le astieR t:las tt:le Figt:lt to soRtiR11e as a eart1r 

to tt:le astioR s11lajest to tt:le liFRitatiaRs set fertt:l iR tt:lis.A.st. 

L If the attoFRey geReral elests Rat to eroseed with tt:le astioR aRd tt:le flOFSOR tt:lat 

iRitiated the astioR s0Rd1161s tt:le astioR: 

.i!.c UeoR tt:le attoFReY geReFal's reg11est. tt:le eersoR tt:lat iRitiateel tt:le astioR st:lall 

serve tt:le attaFReY aeReral witt:l saeies of all eleaeliRgs filed iR tt:le astioR aRel st:lall 

s11eelv tt:le attoFRey geReFal witt:l soeies of all eleeositioR tFaRssFiets at tt:le 

attOFR81f Q8R8Fal"s 81'fl8RS8: OF 

_!L Tt:le so11rt. witt:lo11t liFRitiRg tt:le stat11s a Rel rigt:lts of tt:le eeFsoR iRiliatiRg tt:le astioR. 

FRa11 eermit tt:le attomey geReral to iRlerveRe at a later elate 11eoR a st:lowiRg of 

good sa11se. 

8. If a flOFSOR files a si11il astioR 11RdeF tt:lis sestioR. RO sersoR olt:leF thaR tt:le attoFRe't' 

geReFal FRa'( iRterveRe OF laFiRg a Felateel aslioR eased oR 11:le fasts 11RdeFIYiRg tt:le 

flORdiRg astioR. 

� UeoR a st:lowiRg la¥ tt:le attoFRO'( geReral 11RreslFi61od eartisisatioR el11riRg tt:le so11rseaf 

tt:le litigatioR lay tt:le eersoR iRitialiRg tt:le astiaR wa11lel iRterfeFe witt:l OF 11Rel11ly elelavtt:le 

attoFReY geReral"s eFoses11tioR oftt:le 68se or 1.110111s ee reeetitio11s. irrele11aRt. oFfoF 

e11Feoses of t:laFassFReRt. tt:le so11rt FRa't' iFReose limitatioRs oR the eersoR"s 

eartisisatioR. iRsl11diRg: 

a. LimitiRg the RIIFR98F afwitResses tt:le eersoR may sail: 

!L LiFRitiRa tt:le leRgtt:l of testiFROR'f of witResses salleel lav tt:le eeFsoR: 
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d. Otl:lerwise liffiiling tl:le paFtiGipation of 11:le person in 11:le litigation . 

1 O.Q. Wl:letl:ler 11:le attorney general proGeeds will:! tl:le aGtion, upon an in Gaffiera sl:lowing by 

11:le attorne'I general !Rat aGtions of disG01,•erv b11 11:le person initialing 11:le aGlion 1.vould 

interfeFe will:! 11:le attorney general's in\•estigatien or proseGulion of a GFiffiinal OF si>i<il 

rnatleF arising eut of 11:le same fasts, 11:le GOUR R1a11 stay suGR disso>i<ery for a period of 

not R1ore tl:lan sild¥ days. Tl:le GOUR ffiaY e�eml tl:le si�y da'{ peFiod upon a fuFtl:leFin 

saffiera sl:lowing 11:le attorne1• general Ras pursued tl:le GFiminal, Gi\•il in>i<estigation, OF 

pFo68edings witR reasonable diligenoo and an't' pFoposed disGO>i<eF\' in tl:le si•1il aslion 

will interfeFB witR 11:le ongoing in•1estigalion or proGeedings. 

1110. Tl:le attorney general rna'I elest to pursue 11:le Glaim 11:lrougl:l an'I alternate Feffiedy 

a>i<ailable, insluding adffiinistrali>i<e proGeedings to determine a si>i<il penait¥. If an 

alleFnate Feffied'I is pursued. tl:le person initiating tl:le aGtion l:las tl:le same FigRls intl:le 

proseeding as 11:le DeFson would l:la>i<e in pmseeding undeF 11:lis seGtion. An'I finding of 

faGI or GonGlusion of law made in anotl:ler proooeding tl:lat Ras beGorne final is 

sonslusi•1e on all paFties to an astion undeF 11:lis seslion . /\ finding OF GOnslusion is final 

if deteFmined on appeal to tl:le apprnpriate sourt. tirne for filing tl:le appeal l:lase*pired, 

or 11:le finding OF sonslusion is not subjeGt to judisial FB>i<iew. 

1211 . If tl:le attorney general elests to inleF\•ene and DFOGeed will:! an aGlion, 11:le attorne'{ 

general ma•, file a somplaint OF amenEl tl:le sornplaint ef a person 11:lat Ras bFougRlan 

aGtion to GlaFify or add detail to 11:le Glaims in wl:lisR IRe attorne,, general is intel\fening 

and to add additional Glaims ,,..,ill:! wl:lisR tl:le at10R1e•1 general sontends 11:le attornev 

general is entitled to FBlief. for statute of liRiitations purposes, a pleading FBlates bask 

to 11:le filing date of tl:le GOFADlaint of tl:le person that originallv brnugl:lt 11:le aGlion to tl:le 

e�ent tl:le alloFnev general's slairn aFises out of tl:le sonduGt. transaGlions. or 

ossuFFenses set foRR, OF attempteEl to be set foFtl:l, in tl:le pFior sornplaint oftl:lat 
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Filing prohibited. 

1 . A peFSon may not bring an action binder IRis Act based bipon allegations or 

transactions ',YRicR aro IRo Sblbjocl of a ci•1il &blil or an administrati\•o ciYil money 

penalty proG0eding in ','IRicR lhe slate is already a party. 

2. TRe cobirl &Rall dismiss an action or claim broblgRt binder tRis Ast. bin loss opposed by 

7 !Ro stale. if &blbslanlially tRo same allegations or transactions as alleged in IRe action 

8 or claim were pblblicly disclosoe: in a criminal. ciYil. or adminislrati>.•e Rearing in WRicR 

Q the state or its agent is a party: in a legislatiYe. state ablditor. or other state report. 

10 Rearing. abldit. or inYestigation: or from IRe news meeia. blnless the action is broblgRI 

11 b1• tRe attorney general or the person bringing tRe action is an original &oblrce of the 

12 information. 

13 Sli!CTION 7. 

14 Dismissal of cMI action. 

15 On motion of the attorne•1 general. the cobirl may eismiss a ci•1il action notwithstanding !Re 

16 objection of IRe peFSon that initialed the action if the attorney general notified the peF&on oflRe 

17 filing of the motion to dismiss ane !RO coblrt has gi•,en !Re person an opporlblnity to oppose the 

18 motion and present eYidence at a l=learing. 

1 9  SECTION 8. 

20 Burden of proof. 

2 1  The standard of proof in  a civi l action brought under this Act i s  the preponderance ofthe 

22 evidence. 
23 ��.'?.T!9�.lil, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . _ . . . . - · · · · · i Formatted: Font color: Red, Strikethrough 

24 0istribwtion of damages and ci¥il penalt\<. 

25 1 .  c>rnepl as proYided in &blbsestion 2. if tl=le attorney general proceeds will=! an action 

26 brougAI by a peF&on pbirsuant to section 5 of ll=lis Act. the person is entitled toreG0i·1e 

27 at least fifteen peroonl. bblt not more than twenty fiye percent. of tho procooes 

28 reco¥ered and collected in the action or in settlement of the claim. depending on tho 

29 eldent to which the person &blbslanlially conlribbllod lo tho prosecbllion of the action. 

JO 
31 

2. The coblrl may aware an amount the coblrl considoFS appropriate. bbl! in no case more 

than ten perG0nl of the proceeds in an action the coblrt finds lo be based primaril•1 on 
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2 

3 

4 

5 

7 

8 

Q 

10 
11  

12 
13 

14 

15 

17 

18 
19 

20 
21 
22 

23 

24 
25 

26 
27 
28 

2Q 

Sixty-s ixth 
Legislative Assembly 

4t I 
s6 �'-rJ 
3-<3-0-} q 

p . / � 
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bFiRQiRQ IRe aslieR, FelaliRQ te alleQatieRS eF !FaR&astieRS ElissleseEl IRFellQR a GFiFRiRal. 

sii,,il, eF aElFRiRi&IFali¥e l:leaFiRQ: a leQislali¥e, aElFRiRi&IFali•.«e, a1,1EliteF FepeFI, l:leaFiRQ, 

a1,1Elit. eF iR¥estiaatieR: eF 11:le Rews FReElia. IR EleterFRiRiRa tl:le aware. the se1,1F1 shall 

take iRte asse1,1Rt the siaRifisaRse ef the iRfeFFllalieR amj the role ef the peFSoR briRaiRa 

lt:le aslieR iR aEli,,aRsiRa tl:le sase te litiaatieR . 

3. l\. pa¥FReRI te a peFSeR briR§liR§I aR astieR p1,1FS1,1aRI le this seslieR FRa'{ be FRaEleeRI'{ 

fFOFR the preseeEls Fesei,,ereEl aREl sellesteEl iR the aslieR eF iR settleFReRt ef the slaiFR. 

IR aElElitieR, IRe peFSeR is eRtilleEl le reseii,,e aR aFRellRI feF reasoRable e:KpeRseslRe 

GOllFI fiREls to l:lai,,e beeR ResessaFil'{ iRGllrF8El, aREl FOaSORable attOFR0'/06 fees aREl 

sosts. The e:KpeRses. fees. aREl sosts FRll&t be awaFEloEl aaaiRst the ElefeRElaRt. 

4 . If the attome•, aoRoral Eloos Roi proseeEl with aR aslioR p1,1rs1,1aRI to sestioR 5 of this 

l\.61. the persoR briRaiRa the astioR or settliRa the slaiFR is eRlilleEl to reseii,,e aR aFROllRI 

lt:le so1,1FI ElesiEles is FeasoRable foF sollestiRq Iha si•.•il peRalty aREl ElaFRaQes OR behalf 

of the attome'( aeReFal. The aFROllRt FRa'{ ROI be less tRaR tweRty fi�·e perseRt ROF 

FROF8 tRaR IRiFly peFOORI of the DF068eEls F860¥ereEl aREl sellesteEl iR the asliOR or 

settlemeRt of the slaiFR aREl FR1a1st be paiEl 01,11 of the proseeEls. IR aElElitioR. lt:le persoR is 

eRtilleEl to reseii,,o aR amo1a1Rt fer FeasoRable e:KpeRsos the so1a1FI fiREls woFe 

ResossaFilv iRGllFF8El, pl1,1s reasoRable attomov·s fees aREl sosts. l\.11 eMpeRses.fees. 

aREl oosts FR1a1st be awarEleEl aaaiRst the ElefeRElaRt. 

5. 'Nt:lett:leF the attomev QeReFal proseoEls with the astioR. if lt:le so1,1F1 fiREls tl:le aslioRwas 

brOllQRI b'{ a peFSOR that plaRReEl or iRitiateEl the •.«iolaliOR of this Ast, tl:le GOllFIFRa'{ 

reEl1a1so OF elimiRate the shaFe of tl:le prosoeEls tho peFSOR wo1,1IEl ott:Jep.•Jise resei•.«e 

DllFSllaRI to s1,1bsestiOR6 1 IRFOllQR 4. takiRa iRIO aGGOllRI the role of IRe peFSOR iR 

aEl¥aRsiRa lt:le sase to liliaalioR aREl aR'{ role�·aRI sirs1,1mslaRses peFlaiRiRa to the 

·;iolalioR. If lt:le peFSoR briRaiRa the astioR is soR¥isleEl of sriFRiRal soREl1a1st arisiRa fFOFR 

the peFsoR·s Fole iR the i,,iolalioR of this seslioR. the peraoR FR1a1sl be ElismisseEl fro FR the 

si�·il astioR aREl ma'{ ROI resei1;e aR'{ st:laFO of the prosoeEls of the astioR. Tt:leElisFRissal 

Eloes Rot prej1,1Elise the riat:it of the attorRe'{ aeReFal to soRliR1,1e the astioR. 
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peFSen bFinging the astien. anEI the Elamages anEI sivil penalties mY&t be ElepesiteEI in 

the general runEI . 

4 7. Unless etheFwise proviEleEI. the FemeElies eF penalties pFe11iEleEI by this Ast a Fe 

a GYmYlatit,e te eaoh ethm anEI te the FemeElies er penalties a•,ailable YnEleF all ether 

6 la'l.<s ef the state. 

7 SECTION 10 .  

8 Effect of crim inal conviction.  

9 A defendant convicted in any criminal  proceed ing under th is Act is precluded from 

1 0  subsequently denying the essential elements of the criminal offense of wh ich the defendantwas 

1 1  convicted in any civi l proceed ing. For purposes of th is section, a conviction may resu lt from a 

1 2  verdict or plea of guilty. 

1 3  SECTION 1 1 .  

1 4  Costs and attorney's fees. 

1 5  If the state favorably settles o r  prevails in a civi l action i n  wh ich the state intervened or filed. 

1 6  the state is entitled t o  be awarded reasonable expenses. consu ltant and expert witness fees. 

1 7  costs. and attorney"s fees . In a n  action i n  wh ich outside counsel is engaged by the attorney 

1 8  general. the costs and attorney"s fees awarded to that counsel must equal the outs ide counsel"s 

� charges reasonably incurred for costs and attorney's fees in prosecuting the action .  ,A. plain!!# i§ _ _ . _ _ _ _ _ - - - Formatted: Font color: Red, Striketh rough 

20 entitleEI te an ameYnt feF Feasenable el!penses the GeYrt fines ta have been neoessaFil•, 

21 insYFreEI. plY& Faasanabla sasts anEI attorney's fees, if the astian is settleEI faveFably feF the state 

22 er the state pF0•1ails in the astien. The expenses. fees, and costs must be awarded against the 

� defendant.Jf the attemey general 9!?€!§ fl!!! ilJ!PEY.P!lP !IJ a si•1il @Stien @flEI t�!l ppe,en bringing _ _ _ _  - - - - - - - - - - 1 Fonnatted: Font color: Red, Stri keth rough 

24 the si•1il aGtien oonEIYGI& the astien anEI the ElefenElant pF0•1ails in the astien that is netsettleEI 

2a anEI the seYrt fines was olear:ty friveleY& er breYght selely klr harassment pwpeses. the 

26 ElefenElant is entitleEI te Feasenable sests anEI atterney's fees. The state is not l iable for costs. 

27 attorney's fees. or other expenses incurred by a person in bringing or defending an action under 

28 th is Act. 
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SECTION 1 2. 

Rel ief from retal iatory actions. 

3 1, An employee, contractor. or agent is entitled to al l  relief necessary to make that 

4 

5 

6 

7 

8 

employee, contractor. or agent whole, if that employee. contractor, or agent is 

d ischarged. demoted. suspended. th reatened, harassed. or in any othermanner 

d iscriminated against in the terms and cond itions of employment because of lawful 

acts done by the employee. contractor. agent. or associated others in furtherance of 

an  action u nder th is Act or other efforts to stop one or more violations of this Act. 

9 £ Rel ief under subsection 1 includes reinstatement with the same seniority status that 

1 0  

1 1  

1 2  

1 3  

employee. contractor. or agent would have had but for the d iscrimination. two times 

the amount of back pay, interest on the back pay, and compensation for any special  

damages sustained as a result of the d iscrimination. includ ing litigation costs and 

reasonable attorney"s fees. An action under th is section may be brought in the 

1 4  appropriate d istrict cou rt  for the relief provided in this subsection .  

1 5  � A civil action under this section may not be brought more than three years afterthe 

1 6  date the reta l iation occurred . 
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18 Settlement by attorne•1 general. 

1 Q The attorne•, general ma•, settle the sase with a c:lefenc:lant notwithstanc:ling the objestions of 

20 an•, person that initiated the astion if the sour! c:letermines, after a hearing, the settlement is fair. 

21 adequate, and reasonable under the sirsurnstanses. Upon a showing of gooc:l sause, the 

22 hearing may be helc:l in samera. A hearing is not otherwise requirec:l for the sou rt to appro•,e any 

23 settlement. 

24 SECTION 1 4. 

25 Medicaid fraud control un it. 

26 The Medica id fraud control un it is established as a d ivision of the attorney general's office. 

27 The Med icaid fraud control un it. wh ich is under the supervision and control of the attorney 

28 general, consists of the agents and employees the attorney general considers necessary and 

29 appropriate. The Medicaid fraud control un it is a criminal justice agency with in the meaning of 

30 section 12-60 - 1 6 . 1 .Agents designated by the attorney general have peace officer status and 

3 1  authority. including the authority o f  search. seizure. and arrest. All recovered money wil l  be 
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forwarded to the designated state Med icaid agency for appropriate a l location between the 

2 federal government and the general fund .  The portion of state match appropriations forthe 

3 Med ica id fraud control un it wi l l  be appropriated from the genera l fund .  

4 SECTION 1 5. 

5 Powers and duties of Medicaid fraud control unit. 

6 .L The Med icaid fraud control un it shal l :  

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

14 

1 5  

1 6  

1 7  

1 8  

19 

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

g.,,. Investigate and prosecute u nder applicable criminal or civil laws fraud and patient 

abuse or neglect by providers or any other person. includ ing cases referred by 

the department; 

� Review compla ints of patient abuse, patient neglect. and misappropriation of 

patient property and. if appropriate. investigate and in itiate criminal  or civil 

proceed ings or refer the complaint to another federal. state. or local agency for 

action; 

£, Refer to the department for collection and. if appropriate. imposition of 

appropriate provider administrative actions involving provider overpayments and 

abuse; 

2., Commun icate and cooperate with and. subject to appl icable confidential ity laws. 

provide information to other federal. state. and local agencies involved in the 

investigation and prosecution of health care fraud, patient abuse, and other 

improper activities related to the Medicaid program; 

� Transmit to other state and federal agencies. in accordance with law. reports of 

convictions. copies of judgments and sentences imposed and other information 

and documents for purposes of program exclusions or other sanctions or 

penalt ies u nder Medica id. Med icare. or other state or federal benefit or 

assistance programs: 

t Recommend to state agencies appropriate or necessary adoption or revision of 

laws. rules. pol icies. and procedures to prevent fraud. abuse. and other improper 

activities under the Med icaid program and to aid in the investigation and 

prosecution of fraud, abuse. and other improper activities under the Med icaid 

program: and 

Page No. 12 19 .8166.02000 
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g_,_ Enter an agreement with the Medicaid agency regard ing referrals, information 

2 sharing, and improper payment recoveries as provided in title 42, Code of 

3 Federal Regulations, part 455, section 23 . 

4 £ The Med icaid fraud control un it may: 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

.!L I n itiate crimina l  prosecutions and civi l actions pursuant to subsection 1 in any 

court of competent jurisdiction in the state: 

Q, Upon request, obtain information and records from appl icants, recipients, and 

providers: 

.Q., Subject to appl icable federal confidential ity laws and rules and for purposes 

related to any investigation or prosecution under subsection 1 ,  obtain from the 

department, local offices of public assistance, and other local, county, or state 

government departments or agencies records and other information.including 

applications, provider enrol lment forms, claims and reports, individual or entity 

tax returns, or other information provided to or in the possession of the tax 

commissioner or the state auditor: 

g_, Refer appropriate cases to federal, other state, or loca l  agencies for investigation, 

prosecution, or imposition of penalties, restrictions, or sanctions: 

� Work cooperatively with federal agencies: and 

t. Enter agreements with the department and other federal, state, and local 

20 agencies in furtherance of the un it"s mission. 

21 SECTION 1 6. 

22 Medicaid fraud - Crim inal penalty. 

23 1, A person commits a criminal  offense under this section if the person knowingly: 

24 

25 

26 

27 

28 

29 

30 

3 1  

.!L Presents for a l lowance, for payment, or for the purpose of concealing, avoiding, 

or decreas ing an obl igation to pay a false or fraudu lent medical assistance cla im, 

bi ll, account, voucher, or writing to a public agency, publ ic servant, or contractor 

authorized to a l low or pay medical assistance cla ims: 

Q, Sol icits, accepts, offers, or provides any remuneration, includ ing a kickback, 

bribe, or rebate in exchange for purchasing, leasing, ordering, arranging for, or 

recommending the purchasing, leasing, or ordering of any services or items from 

a provider for wh ich payment may be made under the Medicaid program: 
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f, Sol icits. accepts. offers. or provides any remuneration. including a kickback. 

2 bribe. or rebate in exchange for a fee for referring a recipient to anotherprovider 

3 or arranging for the furn ishing of services or items for which payment may be 

4 made u nder the Medicaid program: 

5 

6 

7 

8 

9 

fl Fai ls or refuses to provide covered med ically necessary services to eligible 

recipients as required with respect to a managed care contract. health 

maintenance organ ization contract. or similar contract or subcontract under the 

Medicaid program: or 

� Conspires with another person to commit a violation of this section. 

1 0  fu Conduct or activity that does not violate or wh ich is protected under the provisions of. 

1 1  

1 2  

1 3  

1 4  

o r  federal regulations adopted under 42 U.S.C. 1395nn and 42 U .S.C. 1320a-7b(b). is 

not considered an  offense under subd ivision b of subsection 1. and the conduct or 

activity must be accorded the same protections al lowed under federal laws and 

regulations .  

1 5  � A person convicted of th is offense involving payments, benefits. kickbacks. bribes. 

1 6  

1 7  

rebates. remuneration. services, or claims not exceed ing one thousand dollars in 

value is gui lty of a class A misdemeanor. 

1 8  !,_ Notwithstanding subsection 3. if the value of the payments. benefits, kickbacks. bribes, 

1 9  

20 

2 1  

rebates. remuneration. services. o r  claims of the Medicaid fraud were part of a 

common scheme and exceed one thousand dollars in va lue. a violation of th is Act is a 

class C felony. 

22 � Notwithstanding subsection 3. if the value of the payments. benefits. kickbacks. bribes. 

23 

24 

25 

rebates. remuneration. services. or claims of the Medicaid fraud were part of a 

common scheme and exceed ten thousand dollars in value but do not exceed fifty 

thousand dol lars, a violation of th is Act is a class B felony. 

26 §, Notwithstanding subsection 3. if the value of the payments. benefits. kickbacks. bribes. 

27 

28 

29 

30 

3 1  

rebates. remuneration. services. o r  claims of the Medicaid fraud were part of a 

common scheme and exceed fifty thousand dollars in value. a violation of this Act is a 

class A felony. 

a For purposes of imposing sentence for a conviction under this Act. the value of 

payments. benefits. kickbacks. bribes. rebates. remuneration. services. or claims 
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4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  
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i nvolved is the greater of the value of Medica id payments or benefits received as 

a resu lt of the i l legal conduct or activity or the value of the payments, benefits, 

kickbacks, bribes, rebates, remuneration, services, or claim involved . 

Q., Amounts involved in Medica id fraud committed pursuant to a common scheme or 

the same transaction may be aggregated in determin i ng the value involved . 

£, A person convicted of the offense of Medicaid fraud must be suspended from 

participation in the Med icaid program: 

ill For any period of time not less than one year for a first offense or the person 

may be permanently terminated from participation in the medical assistance 

program: 

fl} For any period of time not less than three years for a second offense, or the 

person may be permanently terminated from participation in  the med ical 

assistance program: or 

ru Permanently for a th ird offense. 

1 5  L I n  addition to any other penalty provided by law, a person convicted of Med ica id fraud 

1 6  is not entitled to bi l l  or collect from the recipient, the Medicaid program, or any other 

1 7  th i rd-party payer for the services or items involved and shal l repay to the Med icaid 

1 8  program any payments or benefits obtained by any person for the services or items 

1 9  involved . 

20 SECTION 1 7. 

21 Civi l  investigative demands and subpoenas - Failure to comply - Confidential ity. 

22 .L If the attorney general, or a designee, has reason to believe a person may be in 

23 

24 

25 

26 

27 

28 

29 

30 

possession, custody, or control of documentary material or information relevant to an 

i nvestigation under this Act, the attorney general, or a designee, may, before 

commencing a civil proceeding under section 5 of this Act, issue in writing and cause 

to be served upon the person, a civil investigative demand or subpoena requiring the 

person to, u nder oath :  

� Produce the documentary materia l  for inspection and copying: 

Q., Answer in writing written interrogatories with respect to the documentary materia l  

or information: 
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£. Give ora l  testimony concern ing the subject matter of the investigation, including 

2 any documentary material or information; or 

3 g., Furn ish any combination of the material. answers, or testimony. 

4 .l, If a civi l investigative demand or subpoena is an express demand for product of 

5 

6 

7 

d iscovery, the attorney genera l or a desiqnee sha l l  cause to be served, a copy of such 

demand upon the person from which the d iscovery was obta ined and shal l  notifythe 

person to wh ich such demand is issued of the date on wh ich the copy was served . 

8 � If a person objects to or otherwise fai ls to comply with a civil investigative demand or 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

subpoena served upon that person under subsection 1, the attorney general mayfile 

in the district court  a petition for an order to enforce the demand or subpoena. If the 

cou rt  fi nds the demand or subpoena is proper, the court shall order the person to 

comply with the demand or subpoena and may grant such i njunctive or other rel ief as 

may be required u nt i l  the person complies with the demand or subpoena. Notice of 

hearing on the petition and a copy of the petition must be served upon the person that 

may appear in  opposition to the petition . If the attorney genera l prevai ls in  an action 

brought under this subsection, the court shal l award to the attorney genera l 

reasonable attorney's fees, costs, and expenses i ncurred in bringing the action . 

1 8  � Any testimony taken or material produced under this section must be kept confidential 

1 9  

20 

2 1  

22 

by the attorney genera l  before bringing an action against a person under this chapter 

for the violation u nder investigation, un less confidential ity is waived by the person 

being investigated and the person that testified. answered interrogatories, or produced 

material. or d isclosure is authorized by the court. 

23 §_, I nformation obta ined by the attorney general or desiqnee may be shared with a person 

24 that i n itiated the action if the attorney genera l or designee determine it is necessary as 

25 part of any investigation under this Act and the person agrees to comply with the 

26 confidential ity provisions provided in subsection 4. and un less otherwise provided by 

27 state or federal law. 

28 SECTION 1 8. 

29 Cooperation of governmental agencies with Medicaid fraud control unit. 

30 All local. county, and state departments and agencies sha l l  cooperate with the Medica id 

3 1  fraud control u n it a n d  the un it"s agents and employees t o  effectuate the purposes of the un it . 

Page No. 16 19.8166 .02000 

=#- / 
s� a.3>'-11 
3-ao-1c,  

p. c) 3  



Sixty-sixth 
Legislative Assembly 

1 SECTION 1 9. 

2 Authorization to adopt rules. 

3 The attorney general may adopt rules, pursuant to chapter 28-32. to implement th isAct. 
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