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Explanation or reason for introduction of bill/resolution:

Relating to the definition of a watercourse.

Minutes: 4 attachments

Chair Unruh: Opened the hearing, all committee members were present.

Mike Murphy, Citizen, Foster County: (1:00-3:50) Testified in favor. I'm testifying in favor,
out of frustration with the process that I've experienced in development of a sub-surface
drainage system. The course of events included filing my application with all the required
documentation. Before | started the process | was determined to do this the right way, so that
| could be relatively well assured that my application be approved. | consulted with attorneys,
NRCS people, people in the sub-surface drainage business. Every single one looked at my
proposal, you have no problem you have a natural watercourse there, you don’t need
approval from the downstream landowners. They believed it was a natural watercourse
because the USGS topo map showed the dashed blue line. We didn’t know any better as to
what that dashed blue line represented. | completed my application, turned it into my water
board, apparently they didn’t feel they had the knowledge to determine if there was a natural
watercourse. They sent it to the state, the State Engineer’s office reviewed the material, after
3 months they looked at the site, another couple months went by, had a report that there is
no natural watercourse there. The primary reason is there is no defined channel bed or
banks. | had to hire an engineer and an attorney to help me appeal the decision, which was
held on January 8, part of my testimony at hearing included a drone video of what | believe
should be a natural watercourse.

Chair Unruh: Before we watch the video, we're going to let Senator Wanzek speak.

Senator Terry Wanzek, District 29 (4:30-9:30) Introduced the bill, please see
attachment #1. | might add, anecdotally, when | first learned about sub-surface drainage, |
had the same perception most folks do. You're taking water from your land and moving it
downstream. Sub-surface drainage is a little different that surface drainage in my opinion. If
you imagine a piece of land with slope, if you have areas of that property, I'm not talking
wetlands, one thing we cannot do is tile or drain wetlands; if you do convert a wetland you
have to mitigate it. In most cases what you’re trying to do is reduce the excess subsoil
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moisture to get more oxygen in the soil to help plant root development and growth. Plants
need both water and oxygen. Some of these soil the water absorption, it's so full of water the
plant doesn’t do well. If you imagine a 3-4 inch heavy rain event, and your soil is full of water,
and there’s no place for that water to go, where does the water go? It's running downstream.
NDSU at one workshop put out a bell shaped curve graphs, they showed what happens when
you get a heavy rain event, immediate rush of water and then it comes down fast. With sub-
surface tile, it's much more gradual. | would argue tiling actually will help in many situations
reduce the flooding effect downstream. It’s taken an education process to understand that. If
you remove the water table down some, that provides more room in the soil, which is a
sponge, so the next time you get a 3-inch rain, more of it's going to soak in than run off over
the top. If we can identify which direction the moisture would go in a heavy rain event, we
have to take a look at having that tiled in that direction.

Senator Piepkorn: | know involved with the tiling legislation for quite some time; other than
being Mr. Murphy’s Senator, do you have any affiliation with the project?

Senator Wanzek: No, no interest. He farms 50 miles north from me, he called me.
Mike Murphy: Showed a short video Please see attachment #2 (12:05-16:52).

Chair Unruh: | want to make sure | fully understand the issue; | believe we’ll have some
testimony from the state to help us understand the process. You had someone who objected
to your application to tile, that definition of a waterway inhibited you in that process?

Mike Murphy: | would characterize it this way. The downstream landowner doesn’t want to
cooperate with anybody, | reached out to her numerous times. Is there anything | can do to
make this project better so you don’t feel like somebody’s dumping on you? She threatened
to sue anybody who had anything to do with that drainage project. Got everything together,
got my easements, find out | had to have the mainline of drainage be surveyed professionally.
It cost another $4000 for the survey and other $1500 for the easements and another year of
time. That's my frustration with the process. Then | turn it into my water board, then they
started sending me letters; you don’t have a complete application because you’re missing
this or that. Then | get to the state and the state says no, it’s not a natural watercourse. That’s
when | hired an attorney and we went through the hearing process. It doesn’t work; | spend
$12-15,000 additional to solve this problem, that wouldn’t have had to have been done. This
process has been going on since 2015. The neighboring landowner offered to sell the land,
| buy the land, put my paperwork together and I’'m stopped dead. | can’t see how this woman
will be harmed by water flowing through this natural watercourse. | think it's wrong the way it
sits right now.

Chair Unruh: | appreciate you bringing this issue in front of us.

Senator Piepkorn: Would your drainage put more water into this waterway than would
otherwise occur and cause more flooding?

Mike Murphy: | can no more increase precipitation on my land or anybody else’s than the
man on the moon. Only so much water is going to fall on that land. When it falls, if the soill
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profile is full, it's going to runoff. If it's drained down 3 feet, it's going to infiltrate. There’s no
way drain tile will result in more flow. It will take the peak off the flow curve.

Aaron Carranaza, Director, Regulatory Division, Office of the State Engineer (22:05)
testified in opposition, please see attachment #3. The process that appears to be a
frustrating part of Mr. Murphy’s experience is more toward the drain tile permitting process
and not so much the definition. It is a part of that, but the drain tile process is a separate part
within water law. There are two bills that are addressing the process of how time projects are
permitted. In current state law there is no requirement for easements just notarized letters of
approval are obtained the notification process for downstream landowners does not need to
move forward. The designation of a watercourse being present or not present does not kill a
project it just has different notification requirements. These are pieces of information that are
necessary.

Chair Unruh: Where is that mentioned in the Constitution?

Aaron Carranaza: On page 6 of my testimony, article 11, section 3.

Continued (24:55) If you go through tile law, a watercourse, if deemed appropriate, removes
the ability of a downstream landowners to receive notice and provide comment in a tile project
if a watercourse determination is positive, that downstream landowner has no say in the
permitting process and the civil lawsuit can still play out regardless if a permit is obtained or
not.

Chair Unruh: You answered one of my questions on how a watercourse is tied in to the tiling
process.

Senator Cook: Have you looked at this Mr. Murphy’s land?

Aaron Carranaza: | personally have not, an engineer in our division did walk the site to
determine if a distinct and defined channel was present, according to her professional
analysis, one was not. While the area does convey flow, it's more akin to a waterway or
drainage way, but not a watercourse.

Senator Cook: Mr. Murphy has no recourse once that decision is made?

Aaron Carranaza: There are multiple options. As he mentioned, he’s currently in the
administrative hearing process right now. We held a hearing with the Office of Administrative
Hearings a few weeks ago, we are currently waiting for the administrative law judge’s
decision on the State Engineer’s determination that a watercourse was not present.
Depending on how the state takes that next recommendation, his next recourse is to go to
district court against the State Engineer’s decision. That same process exists for any decision
of a water resource district instead of an administrative process it’s a direct to district court
appeal process.

Senator Schaible: With the process that we’ve heard about today, what took so long? A
clarification of was this a waterway and would it even be applicable to apply for the permit
should have been answered right away. Instead it's taken years and lawsuits to figure it out.
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Aaron Carranaza: | can’t speak to what happened prior to the application being submitted
to the water resource district, the securing of easements is not a requirement in state law,
that was a path chosen by the applicant. | can’t speak to why that process took as long as it
did. What | can say is our watercourse determinations typically take 2-4 months, just by the
nature of work load, getting out to the site, doing an analysis, doing the background analysis,
and again due to the special significance watercourses hold within state law, we want to get
it right, we don’t want to place the encumbrance of a positive watercourse determination on
the landowner that hosts the water course, but we don’t want to arbitrarily is or is not there,
it's a due diligence process.

Senator Schaible: Is there a process if someone is looking at doing a project like this, or
applying for a permit that says these are the steps, these are the things you need to know
before you can do that. It seems we’re working backwards, he'’s applying for a project, doing
some work and then they find out there’s a roadblock, it seems if there’s a roadblock they
should be notified in advance. Is there a check list?

Aaron Carranaza: There is not a codified advanced engagement process, as the water
resource board is the sole permitting entity for a sub-surface water management system, we
recommend they contact their water resource board when they’re looking at putting in a
project. The water resource board has all the tools necessary to inform them of the process,
one of which is whether or not a watercourse is present. The State Engineer has a permit
application, part of that is some information that would be advanced warning that some of
these questions need to be answered. Again, a positive watercourse determination does not
roadblock a project it just provides who gets notice that a project is going in and who doesn't.
If you receive notice you have 30 days to provide technical evidence that you can be harmed
by a project, and if so then the water resource board may require letters of approval from
downstream landowners. If no technical information is received, and even if you receive
notice as a landowner, the water board can’t place the requirement that you receive
downstream approval on your application or your permit. There is not necessarily a
roadblock, more of a who gets notice and who does not.

Senator Schaible: It seems here that the water resource board seemed to think the
application was ok, then when it got to the state water commission it was denied. Somewhere
along the line there was miscommunication. How do we fix that?

Aaron Carranaza: The State Engineer did not look at or review the merits of the drain tile
or the sub-surface water management system project, we strictly looked at whether or not a
watercourse as defined by state law was in existence at this location. The merits of the sub-
surface water management project are strictly in the purview of the water resource district;
we did not deny, approve, make any recommendation for that project.

Chair Unruh: If the downstream landowner doesn’t have a watercourse, but objects to the
projects it’s still up to the water resource district whether or not to approve the tiling project?

Aaron Carranaza: My understanding of the testimony from 2017 and the way the law is
written, if a downstream landowner objects to a project but doesn’t provide technical evidence
within 30 days, the board can’t consider those claims. There is a general statute that any
decision of a water resource district may be appealed in district court or challenged in district
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court. There are several limitations a water resource district has before they can start adding
additional conditions on landowner permissions downstream of a project. It's a very small
window, some of those concerns came up in the 2017 legislation as far as how much
permission or authority was given to downstream landowners to enter into the process their
concerns. That was addressed as part of the new tile bill rework.

Jack Dwyer, Executive Secretary of the ND Water Resource Districts Association
(38:55) Provided amendments, please see attachment #4. Out of concern for plat maps
not being reliable, we felt, speaking with Mr. Murphy’s engineer and some different water
managers that using a USGS topography map would be a more reliable source to rely on for
this statute.

Senator Schaible: If was a determination of whether it was a natural watercourse or not,
that seemed to be the confusion in this project, if that determination would have been made
earlier it would have gone a lot quicker?

Jack Dwyer: A water board has 60 days upon receipt of the application to make a
determination on tile permit, they cannot deny a permit after 60 days. In this case, the Foster
County water resource district sent a water course determination request to the North Dakota
State Water Commission; that was returned in August, the application was filed in April. In
my opinion, the Foster County Water Resource District should have acted on the permit
sooner, within 60 days of receipt; they did not do so. If we're dealing with a natural
watercourse the downstream landowner does not the ability to submit technical evidence to
the water board, does not get notice. If it's not a natural watercourse the downstream
landowner does have the ability to submit technical evidence. After receiving technical
evidence, the water board must make a determination based on the technical evidence
submitted whether the tile project will flood or unreasonably harm the downstream
landowner. In this case the Foster County Water Resource District blew through their
deadline. And so that’s another thing that we’re looking at with Mr. Murphy.

Senator Schaible: If this bill would have been in place with this amendment, that would have
helped the situation and sped up the process?

Jack Dwyer: If this was a watercourse, the downstream landowner would not have the ability
to submit technical evidence to the water board, therefore they would not have any reason
to deny the permit. They would have to act on the permit in 60 days.

Chair Unruh: We heard from the State Engineer’s Office that there’s a long history with the
definition of a watercourse; is there a different solution other than changing the definition of
a watercourse that would improve the situation?

Jack Dwyer: | don’t know, | have not done a full review of the code
Senator Piepkorn: There seems like there should be some sort of direct course whether this

is a waterway or not. Rather than getting all this investment beforehand. | don’t know if we’re
able to address that in this particular case.
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Jack Dwyer: |think Senator Wanzek indicated another alternative and that would be having
the State Engineer’s office indicate what is and isn’t a natural watercourse on the front end.
| know that would require a considerable amount of work from the State Engineer’s Office.

Chair Unruh: I think the fiscal note would be a rather large one.

Aaron Carranaza: The State Engineer is not opposed to drain tile projects or sub-surface
water management systems and likewise echo Senator Schaible’s and Senator Piepkorn’s
concerns that there should be some mechanisms we can work through to provide a solution
without overhauling a number of North Dakota Century Code Chapters.

Chair Unruh: Closed the hearing.
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Explanation or reason for introduction of bill/resolution:

A bill relating to the definition of a watercourse.

Minutes: 1 attachment

Chair Unruh: There were problems, not so much understanding what the issue was but
more so what the repercussions of changing the definition of a watercourse were. We heard
from the Engineer’s Office it's used throughout the century code quite extensively. | actually
had someone approach me and say they were going to go through the code to look to see if
that could be changed. That turned out to not be a feasible task because of how frequently
the term watercourse is used. My proposal (please see attachment #1) is to allow for us to
study that in the interim committee to get a handle on it, and see if it does need to be changed.

Senator Cook: | move to adopt the amendments ending in .01001.
Senator Piepkorn: | second.

A voice vote was taken.
Motion carries.

Senator Cook: Moved a Do Pass As Amended.
Senator Schaible: | second.

A roll call vote was taken.
Motion passes 6-0-0.

Chair Unruh will carry.
Chair Unruh: Closed the meeting.
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Title.02000 Senator Unruh AN
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~
PROPOSED AMENDMENTS TO SENATE BILL NO. 2358

Page 1, line 1, after "ABILL" replace the remainder of the bill with "for an Act to provide for a
legislative management study regarding the use of the term "watercourse" in the North
Dakota Century Code.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. LEGISLATIVE MANAGEMENT STUDY - USE OF
"WATERCOURSE" IN STATUTES. During the 2019-20 interim, the legislative
management shall consider studying the use of the term "watercourse" throughout the
North Dakota Century Code. The study must include consideration of the different
meanings of the term and the contexts in which the term is used. The purpose of the
study is to develop information that will be useful in deciding whether a new definition
of "watercourse" in the North Dakota Century Code is necessary and, if so, what the
new definition should be. The legislative management shall report its findings and
recommendations, together with any legislation required to implement the
recommendations to the sixty-seventh legislative assembly."

Renumber accordingly

Page No. 1 19.1149.01001
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Com Standing Committee Report Module ID: s_stcomrep_29_010
February 14, 2019 11:31AM Carrier: Unruh
Insert LC: 19.1149.01001 Title: 02000

REPORT OF STANDING COMMITTEE
SB 2358: Energy and Natural Resources Committee (Sen.Unruh, Chairman)
recommends AMENDMENTS AS FOLLOWS and when so amended, recommends
DO PASS (6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). SB 2358 was placed
on the Sixth order on the calendar.

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to provide for a
legislative management study regarding the use of the term "watercourse" in the
North Dakota Century Code.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. LEGISLATIVE MANAGEMENT STUDY - USE OF
"WATERCOURSE" IN STATUTES. During the 2019-20 interim, the legislative
management shall consider studying the use of the term "watercourse" throughout
the North Dakota Century Code. The study must include consideration of the
different meanings of the term and the contexts in which the term is used. The
purpose of the study is to develop information that will be useful in deciding whether
a new definition of "watercourse" in the North Dakota Century Code is necessary
and, if so, what the new definition should be. The legislative management shall
report its findings and recommendations, together with any legislation required to
implement the recommendations to the sixty-seventh legislative assembly."

Renumber accordingly

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_29_010
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Committee Clerk, Kathleen Davis by Donna Whetham

Explanation or reason for introduction of bill/resolution:

Relating to provide for a legislative management study regarding the use of the term
“watercourse” in North Dakota Century Code.

Minutes: Attachment 1,2

Chairman Porter: Opened the hearing on SB 2358.
Sen. Terry Wanzek, District. 29: Introduced SB 2358. presented Attachment 1.

Rep. Anderson: Have you ever went and look to see if you could find maps on water
courses at the state water commission? I've heard they are there but | have never
checked.

4:00

Sen. Wanzek: | would have to say | am not aware of it. | have visited with attorneys and |
have been told there really is no area you need to get a ruling from the water commission.

Rep. Keiser: What is a watercourse?

Sen. Wanzek: Good question. A route that water naturally flows due to gravity. There is a
lot of misunderstanding on to what subsurface tiling is. This is more about managing the
water content in your soil, not about draining wetlands. Excessive moisture is not good for
plants. By tiling you are opening the sponge in the ground and help alleviate the flooding
issue downstream.

Rep. Mitskog: Is this unique to your area?

Sen. Wanzek: | think | probably is more. We are not at the same level as southern
Minnesota. There’s beginning to be a lot more tiling in our area. We don’t have the
assessed drains, we have a more rolling topography and water runs by gravity in certain
directions. Lot of those tiling projects do follow the natural water course. Most cases tiling
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is not going to increase the flow downstream. If you get heavy rain, the water comes in a
huge rush with tiling the same amount of water comes at a slower place.

Mike Murphy, Carrington, North Dakota: In support of SB 2358. Presented a video and
testimony. The way this evolved, 4 years ago | started working on a tiling project. Next
door neighbors didn’t want to give an easement to bury a pipe but were not opposed to
tiling. They offered to sell me the land. Continued on how he got the land bought and
started to get the tiling begun. They spent the money to get the easements recorded but
they wouldn’t record them at the courthouse because an underground pipeline has to have
a survey. $4,000 and 4 months later | had a survey and then | had to repeat my easement
process for another $2,500 and take it to the water board. Which they refused because
you don’t have permission from the downstream. | stated | didn’t need permission because
it is a natural water course. They said they didn’t know if it was. They turned it over to the
state. That was in April and in June the state came out and walked the water course and
stated it wasn’t a natural watercourse because they couldn’t find natural bed and banks.
So | filed an appeal and hired an attorney and an engineer and found in his opinion it was a
natural watercourse. We went to court and the court stated it wasn’t enough proof to
overrule the state engineer. This was disappointing. Is there something that can be done
so we can include these features on the land as a natural water course. | don’t think this
should be a study so it can die. | am in support of the original bill. Went through the video
slides. See Attachment 2.

Rep. Anderson: It looks like a natural waterway as long as you can remember. It looks
like the water even drains out to Lake Bonita so it looks like a natural water way.

Mike Murphy: It is probably a 10 foot drop from where my land starts to Lake Bonita. | am
frustrated with the water board and to the Administrative law judge who wouldn'’t rule
against someone else who works for the state.

Rep Heinert: Do you have the right to appeal?

Mike Murphy: Yes, for another $7000. We’'re actually looking at going back on some
flaws of the water board in denying my request. | have already spent $15,000 to $17,000
more than | should have had to. That is real money to me. This problem isn’t specific to
just me. If you talk to other tile installment people they will tell you the same thing, it is a
dash blue line on a USGS topo map go right ahead you have no problem. Well they don’t
know what they are talking about and apparently no one else does either.

21:49

Rep Heinert: | can’t disagree with you but | don'’t think we can sit here today without all the
information in front of us and come to a logical conclusion. That is why | asked if there is
an appeal process so you at least have the right to appeal what the state has said.

You're not the first person to come before us that has had an issue. | just want to make
sure there’s an appeal process that you can follow to correct this. Maybe your attorney
could advise you if there is any reimbursement of the expenses you have occurred outside
of the norm of what you would have had to do anyhow.
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Mike Murphy: What | ask of the committee is to realize is you do have is an opportunity to
make an amendment to the original bill and just put in the language | have underlined in my
testimony. That clears it up to anyone who looks at a USGS topo map and sees a dashed
blue line will know that is.

Vice Chairman Damschen: | haven’ seen the original legislation that came as the bill. Is
that what you’d like to see amended.

Mike Murphy: Yes. Where | think the problem with that is went as far as saying something
defective, a feature identified on a plat book would be considered a natural water course.
What came out of the state engineer’s office was at the Senate testimony was the words
“natural watercourse” are enshrined in the constitution in “X” number of times and various
other laws and suddenly you are going to say a line drawn in on a plat book is a natural
watercourse. The implications are perhaps bigger than you intended. So take out the part
about the plat book and put in the part about the dash blue line. That would clear up a lot.

| don’t know how the state engineer’s office can be opposed to it because they stated to me
that they are not opposed to tile drainage. | am not mad at them but I'm disappointed in the
administrative law judge.

Rep. Anderson: I’'m going to comment. | sometimes see this in other areas of the state
also. I've seen this in other parts of the state. Some county water boards are very good
and others don’t do a very good job.

26:26

Mike Murphy: If someone wanted to spend the time and money to survey the state and
determine what is a natural water course and what isn’t, fine. | don’t know why do we have
to spend the time and money when something like this can fix this and then go ahead and
study it. There is no map that | know of.

Vice Chairman Damschen: | think water’s going to run downhill whether it's regulated by
the district or the state. | don’t understand why we have to spend a lot of money to find this
out.

Mike Murphy: Some of the hurdles, fine, we have to have some process and some
regulation on how these things are done. The level to which I've had to slog through this
one, | don’t want anyone else to have to do that. It has taken all the extra money | have.
Rep. Lefor: Did you propose the amendment on the Senate side?

Mike Murphy: | did not.

Rep. Mitskog: Are there others in your area that have encountered these road blocks?

Mike Murphy: The former chairman and one of the current members of the water board is
probable the most active tiler in the county and he doesn’t want anyone else to do it.

Rep. Devlin: Did your local water board or the state commission look at the video?
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Mike Murphy: Not the local water board, but the state did.

Rep. Keiser: We’re here from the government, we're here to help. You said early on the
state does not have an adequate definition of water course. Really that is the problem. We
need to correct the problem. You’re not the first person to have this problem with
definitions. We’ve got to solve the definition.

Mike Murphy: Thank you, that is my thought exactly. | would like to see this fixed by
adding the dash blue line.

Rep. Lefor: Just so I'm understanding your memory, in the original bill it refers to section
61-01-06 and you are saying throw that out and replace it with what pertains to NDCC 61-
32-03.1. So the original bill you don’t need. You want the amendment to be in a different
section of code, is that correct?

Mike Murphy: | would like to repeat what | want to make sure. What | think of the original
bill is if you want to take out the part about a plat book line should be considered a natural
water course, fine, then use the original bill. If you don’t like anything about the original bill
except someone wanted to turn it into a study so it goes away, don't let it stay a study, turn
it back to the original bill but change it so it says “water way depicted as a perennial or
intermittent stream or river on a USGS topography map. If you want to say with a dash
blue line that is even more clear.

Rep. Lefor: What | am thinking is you have water course definition in the original bill.
What you are saying in this amendment is in a different section of code that you have
underlined waterway depicted as a perennial or intermittent stream or river on a USGS
topography map. That is your new wording of the existing code. It we add that it would
take care of your problem?

Mike Murphy: Yes, | believe.
Chairman Porter: Geographically how do | get to this land?

Mike Murphy: The primary portion of this natural watercourse go to Melville on 281, go %
mile N, 1 %2 mile west. You will be right there. On the map | gave you 27 is the land | own
together with my nephew and 33 is where the downstream obstruction is in Foster County,
Melville Township.

Chairman Porter: Inside of the original bill you think part of the resistance was using what
was marked blue inside of the plat book?

Mike Murphy: The watercourse definition here, this is what you will find in Meriam
Webster. The problem is this amendment which is underlined here, “a creek river or
stream appearing in a plat book must be deemed a watercourse”. | can understand some
may not want to rely on a plat book that is not scientific enough. Let's use USGS maps,
someone actually went out there took elevation and drew it in. Take out the part about the
plat book.
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Chairman Porter: Inside of your proposed amendment it is in the general definition
portion of the watercourse and in 61-032-03 is that specific to tiling application process?

Mike Murphy: Yes that is specific to tiling.

Rep. Devlin: When | read what they did in the Senate, | could make an argument that
what we just saw in the video is not a creek, river or stream. | could see where this maybe
won’t help but where he wants to amend the other it will take care of the problem inside the
application process.

Chairman Porter: Further testimony in support? Any opposition to SB 2358? Anyone
here from the state engineer’s office? Seeing Matt Lindsey. Did the State engineers office
discuss this in the Senate?

Matt Lindsey, State Engineers office: Yes we discussed this in the Senate, and
opposed the original bill. The amendment was for a study and we were okay with that and
working with Senator Unruh on it.

Chairman Porter: What will a study find us? A book and a blue line that Federal
government put there and that’s going to show us how the water flows?

39:00

Matt Lindsey: A study was suggested because the term watercourse is used throughout
many parts 13 Sections of Administrative Code and 35 Sections of Century Code. We are
concerned if you change the definition that it may have broad implications not only for water
laws but for other areas of Century Code.

Chairman Porter: So opening up the specific component of drain tile application process
where now we are narrowed down to something very specific where the word water course
would mean the little blue line on the topo map. Was that discussed and have you looked at
that as a solution to that permitting process?

Matt Lindsey: It gets complicated because the state engineer really isn’t involved in tile
permitting anymore. We are just a mechanism for the tile application, we create that for
the water board. We keep a data base in our office of all the tile permits that are approved
SO you have access to that data but in general we don’t have an opinion on that. Because
we were taking out of the tile permitting process last session. Saying how the process
should go is probably out of realm.

Chairman Porter: But you do end up in a situation where they come to you and say is this
a water course? You saw the movie with us and did that not look like a natural water course
with the water flow ending in the lake?

Matt Lindsey: Whenever we get requests of a watercourse determination that can only be
done by a county water resource district. Typically, it is done at the local level. In Mr.
Murphy’s specific case the county water board did not want to make that determination, so
they withheld his application until they got a determination from the state as to whether or
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not we thought it was a watercourse. That is in the law, the definition of a watercourse and
the option for a water resource board to request the state to determine if it is definitely a
watercourse. Usually we don’ get that question unless it is a difficult one. We thought a
watercourse was something special and something specific in that law that the legislature
intended. So we hold it to a high standard.

Chairman Porter: You saw the video. You saw the natural course of the water flowing
down to the lake and came up with the determination that it was not a natural water
course?

Matt Lindsey: We have an engineer go out on sight and do a survey. My engineer went
out on, walked it, took pictures, they came back and review information including USGS
maps, plat book maps, aerial photography, and LIiDAR information. There is some court
cases on this issue. In Mr. Murphy’s case we did not disagree that the flow was entering
the site or that it would experience period flow but we disagreed that it was a clear and
defined channel. Where the definition calls it out where it would rise to the level of what we
would call a watercourse. That had implications for the tile permit because if there’s a
natural watercourse downstream someone can discharge into that without having to notify
the downstream landowner. We took as looking at the intent of the legislature and with all
the other laws and specifically the tile law and putting the word watercourse in there.

Rep. Porter: Can you get us a copy of your internal documents? Electronically would be
perfect.

Matt Lindsey: Yes.

Rep. Zubke: When you mentioned the administrative code and century code sections,
you’re using the same definition for water course throughout all of those sections?

Matt Lindsey: Yes. We are assuming that was the intent. That was part of the reason of
the study is because maybe there’s generalities, maybe it was used loosely throughout
history and that is what we are after clearing up.

Rep. Keiser: It's interesting thing, historically we have placed in many sections of law your
definition of watercourse, we looked it up and it is where water flows whether it is a dry bed
or not. It doesn’t need to be a flowing river at all times but gravity pulls water. That’s a
simple definition. We have developed a different definition. What is that?

Matt Lindsey: The definition of a watercourse is in North Dakota Century Code 61-01-06.
That definition has existed since 1907 and only 1 change in 1981 when the legislature
added “if requested by a water resource board the state engineer shall determine if a
watercourse is constituted”. | think that was put in there as a check on the water boards if
they are unsure. In Mr. Murphy’s case it went before an Administrative Law Judge.

Rep. Keiser: | now have a copy and I'm reading it, you saw the video what is not a
watercourse? It's maintained, it’s a distinct channel, it doesn’t have to be continuous, what
doesn’t meet your definition? There is no alternate channel on that land that | saw.
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Matt Lindsey: Yes, we did look at several things and picked apart the definition. We're
not arguing natural flow, we’re not arguing the water was a sufficient natural and
accustomed flow. We are not arguing whatever was formed and maintained by water, or
that the water was not periodic. We were arguing whether or not it was a distinct and
defined channel. In our opinion that had a significance because of in the case of tile
projects as well as other drainage, watercourses are supposed to have a certain
conveyance capacity.

Rep. Keiser: That’s not in here. Don’t tell me it's supposed to be in there.
I’m looking at your definition.

Matt Lindsey: If you would look at old case law regarding this. When we do this we look at
it holistically we don’t look strictly at the definition. We look at lots of other data and historic
case law and what they have said about watercourses.

Chairman Porter: Inside the electronic record you will send to us then your conclusion will
be part of that?

Matt Lindsey: Yes. We may be able to get. We issued a decision and it was internally
reviewed inside the State Engineering and that was in September and maybe the ALJ
documents as well as far as what Mr. Murphy was referencing.

Chairman Porter: I'm also going to give you a homework assignment. In looking at the
language Mr. Murphy gave us, so that we aren’t interfering with the 35 Sections of Century
Code and 13 Sections of Administrative code and stay very specific to a definition inside of
the permitting process in 61-32-03.1.  If you could look through that and get back to me
on that particular topic, I'd appreciate it. Any further questions? Seeing none.

Closed the hearing.
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Chairman Porter: Opened the hearing on SB 2358 on the watercourse. Presented
Attachment 1. Mr. Murphy was here and showed us a nice aerial footage using drone
technology and also presented us with an amendment. There was a way the Senate
amended the bill. The way they did that was to go into the general section of definitions and
change what the word watercourse was. I'm sorry, the ORIGINAL bill changed the course
of definition of what a watercourse was. They said it appeared in the Century Code
numerous times and that it needed to be studied because they didn’t know the full
implications of changing that one definition.

Mr. Murphy came in during his presentation and said, after giving what the Senate did more
thought, that the easy fix is to change the definition inside of the tiling section of the Code.
So the amendment you see is the one Mr. Murphy had suggested to us, that goes into the
tiling rules and changes the application process in the definition of what a water course is.

Rep. Devlin: I will move the amendment.
Rep. Ruby: second.

Chairman Porter: We have a motion and a second to adopt Amendment 19.1149.02001.
Discussion?

Rep Bosch: | wasn’t here during this hearing. So we’re taking away the study completely
and putting in the amendment?

Chairman Porter: That is correct. This is a hoghouse, that takes away the study language
from the Senate and goes into the tiling regulations and changes the definition inside of
tiling.
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Further discussion on the motion to amendment 02001? Voice vote, motion carried.
We have an amended bill.

Rep. Anderson: Move a Do Pass as Amended on SB 2358.
Rep. Ruby: second.

Chairman Porter: we have a motion and a second for a Do Pass as Amended on SB
2358. Discussion?

Rep. Keiser: Only to point out the study for the Senate.

Chairman Porter: that's a great comment. | will say that Mr. Murphy was very well
informed, very well aware of what happened, how it happened and why it happened. |
applaud him for doing the study for us and making us look as smart as we are by coming in
and making the suggestion, “why don’t you just change a couple words inside of the tiling
restrictions?” | think that really expands on our citizen legislature on how the constituent
still fix and show us the way.

Rep. Anderson: This also shows my concern for some of the local county water boards
because | think that's where the problem came from to begin with.

Chairman Porter: | can’t hardly deny that. Further discussion on amended version of SB
2358? Roll call vote on Do Pass as Amended on SB 2358: 14 yes 0 no 0 absent. Rep.
Lefor is carrier.
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Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to amend and
reenact subdivision b of subsection 2 of section 61-32-03.1 of the North Dakota
Century Code, relating to notice of proposed subsurface water management systems.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Subdivision b of subsection 2 of section 61-32-03.1
of the North Dakota Century Code is amended and reenacted as follows:

b. Upon submission of a completed application for a permit, the water
resource district board immediately shall give notice and a copy of the
submission via certified mail to each owner of land within one mile
[1.61 kilometers] downstream of the proposed subsurface water
management system outlet unless the distance to the nearest
waterway depicted as a perennial or intermittent stream or river on a
United States geological survey topography map, assessment drain,
natural watercourse, slough, or lake is less than one mile [1.61
kilometers], in which case notice and a copy of the submission must
be given immediately to each owner of land between the outlet and
the nearest assessment drain, natural watercourse, slough, or lake.
The notice requirement in this section must be waived if the applicant
presents signed, notarized letters of approval from all downstream
landowners entitled to notice in this subsection."”

Renumber accordingly
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SB 2358, as engrossed: Energy and Natural Resources Committee (Rep. Porter,
Chairman) recommends AMENDMENTS AS FOLLOWS and when so amended,
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Engrossed SB 2358 was placed on the Sixth order on the calendar.

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to amend and
reenact subdivision b of subsection 2 of section 61-32-03.1 of the North Dakota
Century Code, relating to notice of proposed subsurface water management
systems.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Subdivision b of subsection 2 of section 61-32-03.1
of the North Dakota Century Code is amended and reenacted as follows:

b.  Upon submission of a completed application for a permit, the water
resource district board immediately shall give notice and a copy of
the submission via certified mail to each owner of land within one
mile [1.61 kilometers] downstream of the proposed subsurface water
management system outlet unless the distance to the nearest
waterway depicted as a perennial or intermittent stream or river on a
United States geological survey topography map, assessment drain,
natural watercourse, slough, or lake is less than one mile [1.61
kilometers], in which case notice and a copy of the submission must
be given immediately to each owner of land between the outlet and
the nearest assessment drain, natural watercourse, slough, or lake.
The notice requirement in this section must be waived if the
applicant presents signed, notarized letters of approval from all
downstream landowners entitled to notice in this subsection."

Renumber accordingly
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A bill relating to notice of proposed subsurface water management systems.

Minutes: No attachments

Chairman Kreun: Opened the conference committee. All members were present.

Representative Anderson: We added one line on section 1, on lines 11 and 12, we put the
waterway depicted as a perennial or intermittent stream or river on a USGS topographic map.
After we heard testimony, we could tell that that was a waterway, it was reaffirmed by
watching a video. The waterway went across the road, went through a couple culverts and a
mile away it went into another lake. We thought that was a good definition, depicting what a
waterway or watercourse was.

Chairman Kreun: In your discussions with the Department of State Engineers, were they
part of the process?

Representative Anderson: Actually, | believe that the State Water Engineer’s Office had
reviewed that and they agreed that it wasn't initially, but our committee couldn’t understand
why it wasn’t depicted as a waterway. After we looked at the video and the topographic maps,
we decided that that looked like a waterway to us, so that’s why we put that in there.

Chairman Kreun: Was that confirmation felt with the Engineer’s Office as well?

Representative Anderson: Not on their initial, they were out there and inspected that, we
disagreed with their assessment that that wasn’t a drain, | don’t understand how they come
up with their assessment.

Senator Unruh: How about all of the other scenarios that this would affect too? We could all
agree about that one, but what about all of the other scenarios and field checking that USGS
map, I've used it at work multiple times for multiple things, sometimes they’ve got a rock pile
depicted as a wetland, it's not always the most accurate. In that specific scenario | agree, but
in all the other scenarios, | don’t have confidence in that map. Did you discuss that at all?
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Representative Anderson: We discussed the topographic map, but if you look who is doing
the survey, for the most part they are fairly accurate. It’s also going to be inspected by the
county water board and the State Engineer’s Office. After we had the hearing and saw they
map, and looked at the video, we just thought there was a mistake made. This is under the
tiling code, the guy received permission to go ahead and tile his land, and after he spent the
money and made the decision, they backtracked on him, it wasn'’t the right decision.

Chairman Kreun: The county water board has 60 days to deny or accept as a permit, that
had expired and there was action to take more information, then the State Engineer’s Office
was involved and gave the overview of not being a waterway, after the information was given
at testimony, | don’t think that we have an objection from the State Engineer’s Office that this
is a waterway.

Representative Anderson: I've been around county water boards for a long time, some of
them do a relatively good job, but sometimes there’s politics. This would help eliminate a lot
of that.

Senator Piepkorn: You said that the landowner had received permission to tile, went ahead
and did it, and them someone came along after the fact and rescinded that permission?

Representative Anderson: | believe that’s right.
Senator Piepkorn: That doesn’t seem possible, that would be an injustice.

Representative Damschen: Backtracking to what Senator Unruh said, | think that there is
a possibility of those errors occurring on some maps. | think some of them have come out
based on photos and shown rock piles as wetlands and wetlands on top of hills, but | think
the topographical map that shows elevations and identifies waterways, there would be a lot
less of a chance of that map being inaccurate. The natural drop would be depicted in the
elevations. That concern wouldn’t be as bad.

Senator Piepkorn: Didn’t we send over a bill to make it a study?

Representative Anderson: Yes.

Senator Piepkorn: But then the version we have back is 03000?

Representative Anderson: That’s correct. Also they are studying the term watercourse, but
the watercourse is already defined in century code, | don’t know what you are going to gain
by the study. In this case, the landowner who had went ahead investing the money, to wait
two years to come up with a study to realize his investment, | think it was wrong and | would
like to make this pretty simple change in the language to help him greatly.

Senator Piepkorn: | guess | might have to hear from the landowner.

Mike Murphy, Carrington, Foster County: | did get green light to go ahead and pursue this
project, | did not put any pipe in the ground. Before you start a project this size, a fair amount
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of technical investigation has to be done, in terms of developing that plan. Water runs
downhill, but you have to know elevations all the way down, how much it will cost. Various
steps along the way, if you exceed certain parameters, you need more approval. NRCS, the
tile company, my attorney in water law; all told me | had a natural watercourse, to proceed. |
looked at the topo map, there is a dashed blue line, natural watercourse, so | proceeded.

Senator Piepkorn: All of these organizations you just mentioned, were they the permitting
authorities?

Mike Murphy: No, they were not. | took my completed application in to the water board, they
said yes, you’ve got a natural watercourse, get your easements, get all this stuff drafted, take
it in. So | took it in. Then they told me | needed a survey, which got done, and resubmitted
my application, then they said they weren’t sure if this was a natural watercourse.

Senator Piepkorn: Wouldn’t they have to make a decision? Rather than go, we don’t know,
wouldn’t they have to say yes or no?

Mike Murphy: They get the option of deciding when the application is complete. Every time
| came in, they told me my application wasn’t complete; they were waiting for the State
Engineer’s Office to complete their study. The time passes, meanwhile | hired an engineer,
to go out and review this whole thing. Go to the Administrative Law Judge, get shot down.

Representative Zubke: Could you explain to us how this would fix your problem?

Mike Murphy: Anybody who is going to do a tiling project, where they know it is over 80
acres and you need water board approval, can look at a topo map, see the dashed line and
know for sure at the beginning, before they invest any money in a tiling plan, that they can
proceed. They will know what they can do.

Senator Unruh: You mentioned that you had obtained easements, can you explain what
those easements were for? Were they for you to be able to discharge water down the
waterway?

Mike Murphy: Technically yes. The natural watercourse, if it is depicted as a dashed blue
line on a US topo map, which is what | was told, that natural watercourse headwaters is within
a quarter mile of my land. By the law as it was written, | don’t need permission from anybody.
That natural watercourse is within one mile of my outlet, technically. | chose to move my
outlet downstream so | would have to put a pump in. I'm still discharging into that natural
watercourse, but the water board wouldn’t give me a permit, they don’t know the law.

Senator Unruh: Back to the easements that you have, you got them up to the point where
you couldn’t any more, there was a landowner that didn’t want to give you an easement for
your project. If this was designated as a watercourse, if we changed this law, and this had
been in effect, you wouldn’t have had to get any easements, you could have just discharged
down the watercourse, without the landowner’s approval. While you were trying to determine
with the professionals in the field if this was a watercourse or not, did you ever reach out to
the State Engineer’s Office and go around the water board to see what their input was? Tell
me about that.
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Mike Murphy: When | knew this downstream landowner was threatening, | reached out to
the State Engineer's Office, they were aware of it, they had received a call from the
downstream landowner too, this is how it goes, if you have a natural watercourse, you are in
good shape. Eventually the State Engineer’s Office received request from my water board.

Senator Unruh: Did you get the designation of a watercourse at the end?

Mike Murphy: No, that’'s up for debate; it’'s an opinion. My engineer says it is. | have definite
stream bed and banks. The State Engineer’s Office didn’t find that.

Senator Unruh: That ultimate decision aligned with the State Engineer’s Office, and then an
ALJ upheld their decision.

Representative Anderson: It shows that the elevation drop is almost 14 feet per mile, which
to me is pretty significant that water is going to flow downhill.

Mike Murphy: It has to do with the definition of a natural watercourse. Were those elements
contained in the definition of a natural watercourse present, along this path? The State
Engineer’s Office says no, my engineer says yes.

There are errors in topo maps, because they are drawn up by people, and people make
mistakes. So that piece of information, with an onsite visit, topo map, my tile plan submitted
to the water board; a rational person couldn’t say we can’t use the topo map, because it's
wrong. But what about the other evidence that you have that shows this is where the water
has flowed for thousands of years.

Chairman Kreun: One of the things | looked at was the elevations that came through and
the diagrams of the banks. If you take a look at the definition of a watercourse, a watercourse
entitled to the protection of the law is constituted if there is sufficient natural and accustomed
flow of water to form and maintain a distinct and defined channel. It is not essential that the
supply of water should be continuous or from a perennial source, it is enough if that flow
arises periodically from natural causes and reaches a plainly defined channel of permanent
character. If requested by a water resource board, the State Engineer shall determine if a
watercourse is constituted. Now, from the testimony that was brought forward, there was lots
of diagrams to indicate the elevation, the basic channel, and the berms. Then if you take a
look at that, the watercourse is defined. We had no testimony, other than the written
testimony from the Engineer’s Office, they did this, but they did not give us the type of
research they used. There’s nothing to refute what he’s indicated. I’'m questioning why that
didn’t happen.

Senator Piepkorn: Wasn’t the Engineer’s Office here?
Chairman Kreun: Yes, what they gave us what they can use, but we haven’t seen that. |
haven’t seen anything other than this statement, from the Engineer’s Office. We have a pretty

detailed diagram from his engineer stating that the drop is 14 feet in a mile.

Senator Unruh: A little food for thought, I like clarity, but we also have to keep in mind the
ramifications if we do make this change of what the effects on the downstream surface
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owners, who also still have rights, what those are, make sure that we aren’t taking something
from them that they would have had before. It's a tough balancing act.

Chairman Kreun: Would this amendment clear up some of this confusion before you start
the process? Is this one of the things that would clear up your question.

Senator Unruh: It might be good to get some information from the State Engineer’s Office
to know if this really expands what currently would be designated as a watercourse, or if it's
relatively similar. If it’s relatively similar, and it could provide clarity for these people, | could
be amenable to the change, but I think we should try and understand that, the whole scope
of things.

Representative Zubke: To that end, we could study what a watercourse is, and end up with
this same problem. | think what we’re changing in this bill, just very narrowly defines and
addresses the issue, and does not impact a lot of other issues, as far as the definition of a
watercourse.

Mike Murphy: The State Engineer’s Office has expressed they have no problem with this
change.

Matt Lindsey, State Engineer’s Office: As far as the amendment to the House bill, both
bills, we have no issue with, the study we support, the bill on the House side, where they
choose to call it a waterway, on a USGS quad map, that could change the intent of the tile
law, but the State Engineer’s Office isn’t involved with the tile legislation or the process, other
than making the permit application for the county water boards and keeping a database on
the permits. As far as the background on a watercourse, the State Engineer’s Office came in
a late date, we were asked for a watercourse determination, that's a separate process with
the definition of a watercourse we are kind of roped into it.

Chairman Kreun: If we add this, will that solve some of the problems early on?

Matt Lindsey: Potentially. It's up to you how to view the tile law and what the permissions
downstream need to be. As far as USGS quad maps, Mr. Murphy referred to them as the
gold standard, they are to a certain degree. It's important to realize how they are developed.
In our office we have a map maker, those blue dashed lines are made from aerial photo
interpretation. They have done field investigations. It's hard to say how accurate they are,
but they are a good tool, we use them for a lot of things.

Chairman Kreun: | think we need some more time, we’ll be back.
Closed the conference committee.
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Chairman Kreun: Opened the conference committee. All conferees were present.

We had some questions about the amendment last time, what the topographical survey map
would do downstream and what long term consequences to anyone involved in the tiling
permit process. | asked Aaron Carranza from the State Engineer’s Office to come down to
give us an overview. The State Engineer’s Office really does not oversee the tiling aspect of
it.

Senator Unruh: My only outlying piece with this is if we do add this as a tool, is that far more
expansive than the list that we have now, or does it not change a lot? We are trying to provide
certainty for the people that put their applications in, but at the same time, | want to make
sure if a downstream surface owner would have been notified before, that they have the right
to protest, if this changes the amount of people who would have the right to protest
significantly?

Aaron Carranza, Director, Regulatory Division, Office of the State Engineer: It would
make the water resource districts’ ability to denote what is out there, as far as when a
downstream landowner would be notified. It makes that process a little easier, they can go
to a single source, like a map. However, you are right, it would have the potential to limit a
downstream landowner’s ability to receive notice, and then provide technical evidence
refuting or disputing a potential project. It would have some consequences to the downstream
landowner, of not being notified, but would make the water resource district’s job on achieving
a permit decision within 60 days a little easier.

Senator Unruh: This just changes who is given a notice?
Aaron Carranza: Correct.

Chairman Kreun: What'’s the difference between topographical map and a plat book? Why
would this change it?
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Aaron Carranza: The way the tile law works, an applicant puts an application with the water
resource district, and by law they have to give notice to all landowners within one mile
downstream of the outlet. Unless within that one mile, they run into an assessment drain, a
natural watercourse, a slough or lake, and if this proposed amendment goes through, a blue
line on a USGS quad map. If they hit that, then their notice obligation stops at that feature.
The plat book as far as denoting who owns a property, wouldn’t be modified, the concern
with the original bill language, the 1000 version, insinuated that if a line shows up on a plat
book, that would automatically be termed a watercourse, for the definition of a watercourse,
where this is discussing who receives notice, what features once you reach that feature the
notice obligation is no longer present for an applicant when they submit an application for
subsurface water management.

Representative Zubke: Basically, the notice requirements are all staying the same, it’s just
that along with a watercourse or a slough, we are including a waterway that is on a
topographical map that will have that exception, if its less than one mile.

Aaron Carranza: That's correct.

Representative Anderson: | don’t know if we should use the word slough in a watercourse,
in a watercourse, that water is there temporarily. It's on the way to another stream, a slough
is there all year long.

Aaron Carranza: Again, that language is from the 2017 Legislative Assembly on when a
landowner deserves to be notified, during that bill draft, they discussed that if you had these
features in line with your system, then you don’t deserve to have notice as a landowner.

Representative Anderson: No one should drain water into an enclosed lake. That’s when
you start violating someone’s rights on their land.

Aaron Carranza: The permitting process is the permitting process, however there is still the
civil liability issue that is still in play regardless of if a permit is obtained or not, according to
our attorneys.

Senator Unruh: In response to Representative Anderson’s comment, you would be
surprised the amount of landowners who are upset because they have additional water
running across their land, even if it is a natural watercourse.

Senator Piepkorn: If the tiler can refer to any of these conditions individually, now we are
adding to that the USGS topography map. Any one of those will allow that less notification of
the downstream person.

Aaron Carranza: That is correct. There is one clarification, this language is included in the
early part of the paragraph, the actual direction that is supposed to be taken occurs on lines
15 and 16, if the intent is to have this language a controlling feature of the application, the
committee might consider moving that same language and repeating it down on lines 15 and
16 to complete the seconds notice of a list.
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Chairman Kreun: Any one of these conditions will automatically let that permit go forward?
Or is it the culmination of several?

Aaron Carranza: This language is the notification of a received application, it's not the
decision of the application. If any one of these are within one mile of the outlet, any
landowners downstream of any of these features would not receive notice, but it doesn'’t
mean the permit would be automatically approved, it's more of which landowners receive
notification when an application has been submitted. It's not a board permitting action. The
board still has to consider a number of factors separately. This section only relates to the
notification process. The consideration of the application itself is handled under a separate
section of code, under 61.32-03.1.

Chairman Kreun: This is only notification. Is there a difference between topographical map
and stream or river?

Aaron Carranza: Currently there are four items on the list that show when notification can
stop, this adds a fifth item to that list, they all carry equal weight. There is no difference.

Senator Unruh: | did not realize this was only in the notice section, | think it will eliminate
some notifications that will need to be made to downstream surface owners. | think that’s
fine, 'm okay if it’s just a notification. If we’re just changing the notification process, how does
this help the person who came to us with the problem? I’'m not convinced this has gotten to
the heart of the issue, if this is just a notice requirement.

Representative Damschen: | think the thing would be, he would not have to have
permission from a neighbor to use the outlet from the tile.

Senator Unruh: This only talks about notice in this section, so it has nothing to do with
permission.

Representative Damschen: It would seem that way, but he was stopped from doing it. |
think we was already intending to dump into what he thought was a waterway.

Senator Unruh: | understand his problem; | don’t think this is a solution to his problem.

Aaron Carranza: My understanding is this section was proposed by Mr. Murphy, during
House committee work, as part of drain tile law, if a downstream landowner does not provide
technical evidence saying that they do not support the project, and give that to the water
resource district within 30 days of receiving notice, then their complaints are not addressed,
and there will not be conditions on seeking property rights for that outlet water, because that
process didn’t go through, that gave some latitude for the board to attach some conditions to
the permit. As far as a remedy for Mr. Murphy, if this language is adopted as proposed, once
the bill becomes effective, then if Mr. Murphy reapplies for a permit, this would be the
controlling factor and in this particular case, a blue line does exist on this property and he
would be outside of the notification requirements for the particular landowner that was at
issue with the project. That is one remedy.

Senator Unruh: If you don’t receive notice, you don’t have the right to protest.
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Aaron Carranza: That is correct.

Senator Unruh: That does take me back to the question | had when we started as to how
expansive this is. | don’t think we know that yet.

Chairman Kreun: Part of this is the information that was continually asked by the water
board, if that is listed as a waterway, that would help solve that 60-day problem, and give
more information for that board to make a decision. That is part of the reason we are here,
the board continuously indicated they needed more information, and they didn’t start the 60-
day clock, they played a game in my opinion. This would give them definite information within
that mile.

Aaron Carranza: That isn’t accurate, the water resource district and the landowner were in
communication about the draft application for a year to 18 months before the state was asked
for an opinion. As far as notification and information necessary to complete the Application,
this would have addressed that issue at that time, but wouldn’t have addressed to 18 months
prior to the request.

Representative Anderson: When you look at topographic map, can you determine a
watercourse?

Aaron Carranza: The short answer is maybe. The blue lines that show up on a USGS
topographic map are done by looking at aerial photos. As far as watercourse what originally
had the State Engineer’'s Office concerned in the language, a watercourse is something
special in North Dakota century code, the definition is clearly defined as a clear and defined
channel with some other caveats on what it is. Again, the term is used 35 times in century
code, it has a special characteristic that a desktop exercise may not capture. The question
before the 