
19.1156.02000 FISCAL NOTE
Requested by Legislative Council

03/27/2019
Revised
Amendment to: Engrossed SB 2362

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues

Expenditures

Appropriations

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

SB 2362 adds language to 57-51.1-07 which requires the state's share of oil extraction tax revenue from a 
state/tribal agreement be allocated pursuant to the formula spelled out in this chapter. It also modifies the formula 
and includes a contingent appropriation to the common schools trust fund.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

Section 1: 
Based on interpretation of the current statute, the state's share of tribal oil extraction tax revenue is allocated directly 
to the state share buckets spelled out in NDCC 57-51.1-07.5. This new language would require 10% of the state's 
share amount be allocated to the common schools trust fund, 10% to the foundation aid stabilization fund, and 20% 
to the resources trust fund. It would also add an additional 0.5% to the resources trust fund beginning with the 
distributions to be made in August 2019.

The following estimated fiscal impacts are derived using the March 2019 legislative forecast for total oil and gas tax 
revenue and applying the same percentage of tribal revenues that have been seen during the current biennium to 
determine an estimated state share of tribal extraction tax revenue:

2017-2019 Biennium:
This bill includes an emergency clause that, if carried, would make this change effective for the month after it is filed 
with the SOS. Assuming this goes into effect for allocations beginning in May 2019, the estimated fiscal changes for 
the remainder of the 2017-2019 biennium would be as follows:
- Strategic Investment & Improvements Fund - ($10.2M)
- Common Schools Trust Fund - $2.55M
- Foundation Aid Stabilization Fund - $2.55M
- Resources Trust Fund - $5.1M

2019-2021 Biennium:
If passed, it is estimated this bill would cause the following changes to fund allocations in the 2019-2021 biennium:
- Strategic Investment & Improvements Fund - ($99.9M)
- Common Schools Trust Fund - $22.3M



- Foundation Aid Stabilization Fund - $22.3M
- Resources Trust Fund - $44.6M
- Add'l Resources Trust Fund - $10.7M

With all of these funds being considered "other funds", there would be no net change included in the other funds 
columns above.

Section 2:
Section 2 of SB 2362 includes a contingent appropriation to the common schools trust fund. If the actual legacy fund 
earnings transferred to the general fund for the 19-21 biennium exceed the legislative estimate by at least 
$64,370,000, the bill calls for a transfer of $64,370,000 from the general fund to the common schools trust fund.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

Name: Ryan Skor

Agency: Office of State Treasurer

Telephone: (701)328-2643

Date Prepared: 03/28/2019
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Amendment to: Engrossed SB 2362

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues

Expenditures

Appropriations

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

SB 2362 adds language to 57-51.1-07 which requires the state's share of oil extraction tax revenue from a 
state/tribal agreement be allocated pursuant to the formula spelled out in this chapter. It also modifies the formula 
and includes a contingent appropriation to the common schools trust fund.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

Section 1: 
Based on interpretation of the current statute, the state's share of tribal oil extraction tax revenue is allocated directly 
to the state share buckets spelled out in NDCC 57-51.1-07.5. This new language would require 10% of the state's 
share amount be allocated to the common schools trust fund, 10% to the foundation aid stabilization fund, and 20% 
to the resources trust fund. It would also add an additional 0.5% to the resources trust fund.

The following estimated fiscal impacts are derived using the March 2019 legislative forecast for total oil and gas tax 
revenue and applying the same percentage of tribal revenues that have been seen during the current biennium to 
determine an estimated state share of tribal extraction tax revenue:

2017-2019 Biennium:
This bill includes an emergency clause that, if carried, would make this change effective for the month after it is filed 
with the SOS. Assuming this goes into effect for allocations beginning in May 2019, the estimated fiscal changes for 
the remainder of the 2017-2019 biennium would be as follows:
- Strategic Investment & Improvements Fund - ($11.3M)
- Common Schools Trust Fund - $2.55M
- Foundation Aid Stabilization Fund - $2.55M
- Resources Trust Fund - $5.1M
- Add'l Resources Trust Fund - $1.1M

2019-2021 Biennium:
If passed, it is estimated this bill would cause the following changes to fund allocations in the 2019-2021 biennium:
- Strategic Investment & Improvements Fund - ($99.9M)
- Common Schools Trust Fund - $22.3M



- Foundation Aid Stabilization Fund - $22.3M
- Resources Trust Fund - $44.6M
- Add'l Resources Trust Fund - $10.7M

With all of these funds being considered "other funds", there would be no net change included in the other funds 
columns above.

Section 2:
Section 2 of SB 2362 includes a contingent appropriation to the common schools trust fund. If the actual legacy fund 
earnings transferred to the general fund for the 19-21 biennium exceed the legislative estimate by at least 
$64,370,000, the bill calls for a transfer of $64,370,000 from the general fund to the common schools trust fund.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

Name: Ryan Skor

Agency: Office of State Treasurer

Telephone: (701)328-2643

Date Prepared: 03/28/2019
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Bill/Resolution No.: SB 2362

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues

Expenditures

Appropriations

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

Senate Bill 2362 adds language to NDCC 57-51.1-07 which requires the state's share of oil extraction tax revenue 
from a state/tribal agreement be allocated pursuant to the formula spelled out in this chapter.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

Based on interpretation of the current statute, the state's share of tribal oil extraction tax revenue is allocated directly 
to the state share buckets spelled out in NDCC 57-51.1-07.5. This new language would require 10% of the state's 
share amount be allocated to the common schools trust fund, 10% to the foundation aid stabilization fund, and 20% 
to the resources trust fund.

The following estimated fiscal impacts are derived using the January 2019 legislative forecast for total oil and gas 
tax revenue and applying the same percentage of tribal revenues that have been seen during the current biennium 
to determine an estimated state share of tribal extraction tax revenue:

2017-2019 Biennium:
This bill includes an emergency clause that, if carried, would make this change effective for the month after it is filed 
with the SOS. Assuming this goes into effect for allocations beginning in May 2019, the estimated fiscal changes for 
the remainder of the 2017-2019 biennium would be as follows:
- Strategic Investment & Improvements Fund - ($10.2M)
- Common Schools Trust Fund - $2.55M
- Foundation Aid Stabilization Fund - $2.55M
- Resources Trust Fund - $5.1M

2019-2021 Biennium:
If passed, it is estimated this bill would cause the following changes to fund allocations in the 2019-2021 biennium:
- Strategic Investment & Improvements Fund - ($80.4M)
- Common Schools Trust Fund - $20.1M
- Foundation Aid Stabilization Fund - $20.1M
- Resources Trust Fund - $40.2M



With all of these funds being considered "other funds", there would be no net change included in the other funds 
columns above.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

Name: Ryan Skor

Agency: Office of State Treasurer

Telephone: (701)328-2643

Date Prepared: 03/11/2019
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      Committee Clerk: Alicia Larsgaard 

 

Explanation or reason for introduction of bill/resolution: 

 
A BILL for an Act to amend and reenact section 57-51.1-07 of the North Dakota Century 
Code, relating to the allocation of oil extraction tax; to provide an effective date; and to declare 
an emergency. 
 

Minutes:                                                 Attachments: 12 

 
Chairman Cook: Called the hearing to order on SB 2362.  
 
(0:13) Chairman Cook: Introduced the bill. I want to explain what this bill is about. Distributed 
attachment #1. I want to give you history on how this all came about. A month ago, Jodi Smith 
from the Land Department came to me and asked me to help her resolve a problem she said 
she had with money that was not flowing into the common schools trust fund that should. 
She had been up at the council trying to get a bill drafted and they gave her my name.  
 
After that, I met with the Attorney General and the Treasurer of the state and I soon came to 
the conclusion that that was not our problem. The problem was really that we had ambiguous 
language and that language that two intelligent people could read and come out with different 
interpretations.  
 
If you look at the top page of the handout I just gave you, you can see a hand drafted line in 
red that comes from the 50% revenue share that we get from taxes derived off of the Fort 
Berthold Indian Reservation. That 30% of that 50% tax goes straight to the Legacy Fund. 
The other 70% goes to the state share and eventually goes down into the state buckets. 
Because we generally fill up all the buckets, that money ends up in the SIF Fund.  
 
Jodi’s point was that that 70% share after the 30% is taking out, should go through the 
Common Schools Trust Fund and also through the Foundation Aid Stabilization Fund and 
the Resources Trust Fund with the remainder going through the General Fund. The bill you 
have before you will change the way we are doing it and put it through the funds as she 
requests it.  
 
The amendments I have here would amend the bill to continue to do it the way we have been 
doing. The decision of how we do this is definitely going to be a legislative decision. If you 
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turn the page, you will see the definitions we have in the Constitution that people read and 
come up with different interpretations of.  
 
I just want to point out that 1 and 2 is the ten percent revenue from oil extraction taxes from 
taxable oil produced in this state that must be deposited into the Common Schools Trust 
Fund. The next one must be deposited into the Foundation Aid Stabilization Fund. What does 
“produced” in this state mean? Does it include oil derived off of the reservation? That is one 
of the disputed areas. Down in section 26, you will see the language dealing with the Legacy 
Fund revenue and that is different language.  
 
If you turn the page, you will see an email that was written by Edward Erickson who is the 
Assistant Attorney General who represented the State Treasurer through an auditor. This is 
in reference raised by an audit on whether or not the Treasurer was footing the money 
through the right funds. You will see it is an old email. It was dated in 2012. The email 
recollects a hallway conversation with the Assistant Attorney General and the Assistant 
Treasurer a year before this.  
 
At the bottom of the first paragraph you will see a highlighted sentence. My understanding is 
that a legislative solution was offered on an amendment the next session. The bill got killed. 
That is where the issue has sat since. There has been no legislative fix and the issue has 
never risen before as far as I know until this session. It is time we have a piece of legislation 
to remove the ambiguity. That is the intent of SB 2362, to do what should have been done a 
long time ago.  
 
As I have gone through this and worked with it, I have spent a lot of time up in Legislative 
Council. Emily Thompson will give you more information on this. She has done a thorough 
job and has put many hours into this. When she presents, you will see there has not been 
any misappropriation of funds. There has been a simple misunderstanding of what the 
language says.  
 
Emily Thompson, Code Reviser, Legislative Council: Testified neutrally for the bill. 
Distributed attachment #2 and #3. I am going to give a little history on this. I have made a 
spread sheet that shows the statutes that were in place at that time. I have also included 
another document that our office puts out. It is kind of a map of the world as far as oil and 
gas distributions go.  
 
The bill is to clarify the language. That is being done by providing allocations for those 
constitutional buckets going forward. There are not any retroactive provisions in this. If you 
flip to page 2 of the bill, it specifies that money that is deposited in the Oil Extraction Tax 
Development Fund from revenue collected under the oil extraction tax chapter and oil 
extraction tax revenue allocated to the state, under the terms of an agreement, entered 
pursuant to the tribal agreement chapter. That is where you see some of these buckets. You 
have the 20% to the Resource Trust Fund, 20% to Common Schools and Foundation Aid – 
that is a 10 and 10 split – and 30% to the Legacy Fund with the last 30% going to the General 
Fund.  
 
The issue came up with Foundation Aid and Common Schools. It was discovered that those 
funds were not going in that direction. Attachment #3 walks you through 2005-2017 and all 
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of the statutory and constitutional provisions that were in place just pertaining to the oil 
extraction tax. It does not talk about the gross production tax because the constitutional 
allocations for Common Schools and Foundation Aid only come from oil extraction. They do 
not come from that gross production tax side.  
 
I started with 2005 because that was the year before we had any kind of tribal sharing 
agreement on the radar. I wanted to demonstrate what the Treasurer’s office was looking at 
when they were distributing funds as far as statutory language back in 2005. (11:10) Emily 
walked the committee through the chart on attachment #3.  
  
 Key Notes: 

 “State Share” was referred to as the “General Fund” (2007) 

 When drafting the tribal agreements, the constitutional allocations were not 
mentioned. It is unclear why. (2007) 

 All of the state’s cut off oil produced from the reservation was transferred to repay the 
Permanent Oil Tax Trust Fund to get it up to that $700,000 cap for the tribally 
controlled community colleges. (2009)  

 From January 2010 through the end of the biennium, the remainder of the state’s 
portion of the state’s cut of that tribal tax was deposited into the Permanent Oil Tax 
Trust Fund. (2009)  

 
I will not continue to walk through the rest of the chart because the ambiguity that I wanted 
to address really started in the beginning years. I will be happy to address any questions of 
the committee.  
 
Chairman Cook: Thank you for this. It is very thorough and a wonderful explanation.  
Because of this issue, have property taxes in the state risen?  
 
Emily Thompson: This is something that is an independent issue. If you look at how the 
Common Schools Trust Fund and Foundation Aid is used, my property tax would go down if 
more money had gone to these funds. That is not an accurate statement. Common Schools 
and Foundation Aid are payment sources for the school payment. A very easy way to explain 
this is if you think of the state aid payments for schools, it is $10,000 per pupil.  
 
At the end of the day the state is guaranteeing a certain amount per pupil. The state will write 
a check for a certain amount. That Common Schools Trust Fund has money they could take 
as well as Foundation Aid and the General Fund. You are writing the same dollar amount on 
the check that is going to be paying that per pupil payment. It is just which source is funding 
it.  
 
As far as property tax, the intent for oil extraction was to fund the schools at 70%. If you think 
of the 70%, 30% is that local contribution. You are not really shifting that per pupil payment 
just because the account you are drawing the money to write your check from would change 
balances.  
 
Chairman Cook: Most of page 1 and 2 of this bill is language that is struck out. That is 
language that one person could read and say the money has to go through the Common 
Schools and the Foundation Aid, correct?  
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Emily Thompson: Correct. There are two duplicate sections just because it has different 
effective dates. They could read that as all of these allocations that must be drawn from for 
the full amount places in the Oil Extraction Tax Development Fund. The tribes share is being 
placed in the OETD Fund.  
 
Chairman Cook: The rest of the bill basically says the same thing only it is re-written.  
 
Emily Thompson: Correct. It does specify what we are starting with. It clarifies the bucket 
we are flowing those percentages out of.  
 
Chairman Cook: The question I am working towards is after this explanation, is this the only 
area where we really have some ambiguity or do we have to go further? Is there another 
place where we should clean up? 
 
Emily Thompson: Potentially. Any area that could be cleaned up is 57-51.106. That section 
talks about the deposits that are placed in that fund. If you look over at the gross production 
tax side of the formula, they do not have this similar type of holding fund where the money 
comes out of. They have the imposition sections for the tax and then all of their buckets. On 
the oil extraction tax side, we have the imposition sections of law. Then we have this fund 
that we put before all of these buckets. That might be where a little of the confusion is coming 
from.  
 
Right now, it sights that the money deposited in that from the exact pin sighted section of law 
where oil extraction tax is imposed might contain some confusion regarding if it is to be 
deposited there? Is that tribal revenue intended to be deposited there? Is that imposed under 
that exact section in the oil extraction tax chapter, or is the revenue being imposed on the 
Fort Berthold reservation a separate animal and its own tax that has been agreed too. In the 
tribal agreement chapter, they note that it is to mirror the state’s tax as far as regulation and 
they state the rate it cannot exceed.  
 
In a few sessions past, the oil extraction tax rate was lowered. There was the whole question 
of, are we tracking with the oil extraction tax chapter when we are looking at these tribal 
agreements? Should that automatically be lowered or does it have to be in the agreement 
and be lowered by both parties?  
 
If you look at the contract that was signed, there is language that says the rate may not be 
lowered unless both parties agree to lower the rate. You have an agreement that to say it 
specifically tracks with the oil extraction tax chapter and if that is valid or not.  
 
Kelly Schmidt, State Treasurer: Testified in favor of the bill. See attachment #4.  
 
(39:20) Senator Unruh: We have an email from the AG’s office that was dated 2012 but you 
had previously received some guidance from them on the matter. This is just confirming that. 
When did you receive that previous guidance?  
 
Kelly Schmidt: March of 2009 is when the initial discussion began. The final draft is the one 
you have that was sent specifically to the auditor’s office and that is the one that is dated 
August 12.  
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Chairman Cook: Senator Unruh, I handed out an email from Carly McCloud who was the 
deputy at this time. I think that the email I handed out, is in reference to that conversation.  
 
Senator Unruh: That email is dated on September of 2010. I believe at the end of 2009 your 
office changed the way your office distributed the dollars. Can you explain what happened 
during that time?  
 
Kelly Schmidt: I am going to defer to Ryan for that question.  
 
Ryan Skor, Director of Finance, Treasurer’s Office: In response to the email questions, 
the one that is in front of you says September of 2010. The initial email that started that chain 
was back in March of 2010 where she asked the question. In response to your question about 
what changed in that time, the repayment of that $700,000 to the Permanent Oil Tax Trust 
Fund related to the tribal colleges. That repayment was being made and it was finally filled 
as the end of 2009. When it was rolled over and beginning to full state share and not 
repayments being made was when the determination was made on how to accurately 
distribute that money among the state share.  
 
Jodi Smith, Commissioner and Secretary, Board of University and School Lands: 
Testified in favor of the bill. See attachment #5.  
 
(56:10) Senator Dotzenrod: In the work you have done here to put this together and try to 
figure out what has happened, how did you run across this. What brought it to your attention 
that something was not right.  
 
Jodi Smith: I am new. This is my first session. I have had to ask a lot of questions. We track 
a lot of bills that are going through the session because we manage land, minerals, assets, 
and the SIF Fund within our department. As we were researching some of the bills that came 
through, I asked questions about how the potential shift from a 50-50 allocation to an 80-20 
allocation would have an impact on the common schools trust fund. I did not get a clear 
answer. It was dependent upon who I asked the question to. That was concerning to me 
because that should’ve been a yes or no question. If you read the fiscal note that is attached 
to the bill, it states there will be an impact of the Common Schools Trust Fund and yet I was 
hearing from others that there wouldn’t be an impact. Going through that process, we 
determined that we have not been receiving that percentage off of those extraction taxes 
from the reservation. At that point, I engaged other people around me to assist in this process.  
 
Chairman Cook: You join the fray that has been going on through 2007-2009 about 
ambiguous language. 
 
Jodi Smith: Yes, sir.  
 
Senator Dotzenrod: One thing the committee has to look at is this email from Edward 
Erickson. His statement in this email in this paragraph is that his advice was for the State 
Treasurer’s Office to continue making distributions of the state share tribal oil extraction 
revenue pursuant to their reasonable interpretation of these ambiguous statutes. It is hard 
for me to understand that when you lay out the constitutional requirements that are 
completely unambiguous and very demanding. You cannot even be temporarily held back.  
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I am puzzled why someone who is an attorney and making an interpretation of what should 
be the proper course would not have the training to go back and look at what the demands 
are of the Constitution. It looks like he is basing his decisions on a reading of the statutes 
and not including what the Constitution says. Maybe I am wrong about that. Do you think that 
is a correct way of looking at what happened here?  
 
Jodi Smith: I have a different way of looking at it. Our board was developed on the 
Constitution and we are directed by the Constitution more than any other board or agency 
within the state. We fall back on the Constitution almost on a normal basis.  
 
As far as the email, I am aware of it and I have read it. It would be irresponsible of be to stand 
up here and tell you how someone else interpreted that email. I am in constant contact with 
the attorney general office. We have an assistant attorney general assigned to us. At some 
point in time, our assistant AG takes it up to the AG and runs it by them. Sometimes he does 
not. I do not know if this actually went to the AG. My concern with this issue is an AG’s opinion 
has not been issued on this.  
 
Part of my process in learning and understanding was talking with the attorney general and 
I asked him what the process was. His response was that you can ask for one but you are 
going to get it back in the end of April and you are going to need a legislative fix. So, he said 
the proper thing to do is to bring it forward and take that legislative fix. That is how we ended 
up here with you today. Like Senator Cook alluded to, at one point in time, I started 
conversing with him about seeking some clarification and a resolution to the concerns of the 
board.   
 
Chairman Cook: Senator Dotzenrod, have you ever seen two attorneys read the same 
language and come to different opinions? Jodi, has the board ever waited on this before?  
 
Jodi Smith: Before I brought it forward, it came in February and the board voted on it this 
week. We did have a conversation in executive session at a previous board meeting.  
 
Chairman Cook: In the years past, is there any record of the board communicating to anyone 
on this issue?  
 
Jodi Smith: As far as I know, the board was not aware that we were not receiving those 
extraction taxes off of the reservation.  
 
Garland Erbele, ND State Engineer, Chief Engineer – Secretary of ND State Water 
Commission: Testified in favor of the bill. See attachment #6.  
 
Chairman Cook: The resources trust fund is the constitutional fund?  
 
Garland Erbele: That is correct. It receives 20% of the oil extraction tax.  
 
Chairman Cook: Is the number 20 constitutional or is that statutory? 
 
Garland Erbele: Statutory.  
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Senator Dotzenrod: If we were to go back and try to restore the funds to make it current 
through 2008, would that dollar amount be $125 M?  
 
Garland Erbele: It is approximately $125 M, yes.  
 
Eric Volk, Executive Director, ND Rural Water Systems Association: Testified in favor 
of the bill. See attachment #7. Any bit of money that can be put into the Resources Trust 
Fund helps immensely. 
 
Lance Gaebe, Executive Director, ND Water Coalition: Testified in favor of the bill. See 
attachment #8. We support a correction in the clarification of how the extraction tax is 
deposited in the resources trust fund. This has been a valuable resource to help with our 
water projects. While we also support the bill as written, we would advocate that the 
committee and the legislature consider the restoration of $125 M to help restore funding for 
these critical water projects. We have identified over $700 M shovel ready critical projects all 
across the state that control water supple, regional and rural water systems, irrigation 
infrastructure and broad resource development, and local flood control efforts. There is about 
$350 M available for grants and capital projects. With that, we support the bill as prepared 
but would also urge the consideration to restore the funds that could have been deposited in 
the resources trust fund. I will stand for questions.  
 
Chad Oban, ND United: Testified in favor of the bill. See attachment #9 – Testimony of Nick 
Archuleta. We agree with the land board that we should retroactively pay the constitutional 
funds the money that is owed to them. I will stand for questions.  
 
Lisa Feldner, ND Council of Educational Leaders: Testified in favor of the bill. See 
attachment #10 – Testimony of Aimee Copas. We are fully supportive of the land board and 
the bill to correct the distribution of funds and we also would support the replenishment of the 
funds in the Common Schools Trust Fund and the Stabilization Fund.   
 
Alexis Baxly, Executive Director, ND School Boards Association: Testified in favor of 
the bill. We support the bill and this body’s work to clarify the language and direct those 
extraction tax dollars towards the Common Schools Trust Fund and the State Aid 
Stabilization Fund. We also would support refilling those buckets as funds allow. I will stand 
for questions.  
 
Roscoe Streyle, Tax Payer of ND, Minot: Testified in favor of the bill. It is clear in the 
Constitution that there is no ambiguity. I do not get why this bill is even necessary. This is 
essentially a banking error. You do not just say we will pay you interest going forward, you 
go back and fix that error. That is what this is.  
 
Minot has tremendous flood needs. This $128 M plus $40 M going forward can have a huge 
impact on communities. The way it looks without this money, there will not be enough put in. 
I would argue that maybe you should just kill the bill, have the land board sue, win, and ask 
for punitive damages. I think there are damages here. It was proven in the $12 M in interest. 
That is just on the 1 portion of it. You factor in the opportunity costs of getting projects done 
and this is a $20 - $30 M mistake.  
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As far as the water resources part of it and the 20% not being constitutional is true but the 
legislature has not passed anything to say it should be less than that. I think you have a legal 
and a constitutional obligation to make the whole. I would ask that you amend this bill to 
make it right. I will stand for questions.  
 
Ken Hall, Lobbyist, Three Affiliated Tribes: Testified in favor of the bill. I like the history 
here that Emily has put together. So far, since the agreement has been agreed to, our tribe 
has donated over $1 B. I think the language is unclear. When you look at it going to the 
counties, it only goes from there to New Town and Parshall because they are considered 
municipalities. As everyone knows, we have 6 communities on the reservation. The other 2 
are not consider municipalities. They are communities. That would be something to think 
about in the language so there is an equal distribution to the communities.  
 
Chairman Fox has mentioned there is over $1 B in need for the communities when talking 
about safety, roads, and infrastructure. One thing that our community was keen on is safety. 
Law enforcement is a need for the communities out there. The need goes on and on.  
 
Back in 2017, we did not sign that agreement. The initial agreement was that both parties 
had to agree before any changes were made. That was clear. The Governor signed it but our 
Chairman did not sign it. Fast forward to this session and they both signed it a week ago. 
There are still lots of things that need answers. I support this. I think it needs to be clear and 
transparent to everyone in ND and our tribe. We have questions all the time. A big question 
we have asked is what do we get in return? We hope there are changes in the language that 
support what we do.  
 
Chairman Cook: Any further testimony in favor? Any opposed?  
 
Charles Tuttle, Minot Citizen: Testified in opposition of the bill. I am opposed of the bill 
because the Constitution is very specific. This bill is not necessary. There is no need to make 
legislation when you have constitutionality that is that clear. One thing I have discovered is 
that no one had a problem finding out the constitutionality of the Legacy Fund. There was 
obviously a reason for this being left off the table.  
 
I am opposing this because the bill that should be here is the bill to replenish this. This is a 
Constitutional crisis if we do not. Once the oil is in the state’s hands, the revenue from the oil 
is in their hands too. It has to be allocated per the constitution. There is no ambiguity. Once 
it is in the state’s possession. It has to be distributed per the constitution.  
 
Sometimes the legislature makes mistakes and passes laws. I was just working on a case 
where we got $200 M back into the state. It is possible that legislation is not constitutional 
and that is something that this committee should think about. This is not necessary. We need 
to bring the funds back that belong to the school lands trust. I would help the water people. I 
know their allocation is not constitutional but I would argue that if there was legislation passed 
that was partially unconstitutional, that would make it all unconstitutional. That would protect 
them as far as getting the revenue back for them. I will stand for questions.  
 
Chairman Cook: Any further testimony on this bill? Hearing none, we will close the hearing 
on SB 2362.  
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Additional testimony was submitted to the clerk after the hearing. See attachment 11.  
 
Senator Cook distributed proposed amendment 19.1156.01002 to the committee after 
the hearing was adjourned. See attachment #12.  
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☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk: Alicia Larsgaard 

 

Explanation or reason for introduction of bill/resolution: 

 
A BILL for an Act to create and enact a new section to chapter 57-39.2 and a new subdivision 
to subsection 4 of section 57-40.2-03.3 of the North Dakota Century Code, relating to a sales 
tax exemption for materials used to construct a straddle plant , a fractionator, or qualified 
associated infrastructure; to amend and reenact subsection 2 of section 57-39.2-04.15 of the 
North Dakota Century Code, relating to a sales and use tax exemption for materials used to 
construct a fertilizer or chemical processing facility; to provide an effective date; and to 
provide an expiration date. 
 

Minutes:                                                 Attachments: 1 

 
Chairman Cook: Called the committee to order on HB 1205. 
 
Senator Rich Wardner, District 37, Dickinson: Distributed proposed amendments. See 
attachment #1. To begin, in the bill, we have made an adjustment. We want to change the 
way this money is allocated as it comes off of the state share of the extraction tax coming off 
of the Fort Berthold Reservation. We know exactly what we are talking about. In this 
biennium, it is considered to be around $219 M. It could be more or less depending on the 
actuals that come out. That is the estimated. As we look forward, I want to talk about going 
forward before I talk about going back and taking care of what some feel we are to do. Going 
forward, we will be taking 10% of this new money that will now go into the Foundation Aid 
Stabilization Fund. We will take 10% going into the Common Schools Trust Fund, and we 
will take 20% to go into the Resources Trust Fund. That will amount to around $91 M per 
biennium. That money would normally have gone to the SIF Fund. People ask me all the time 
about where this money is coming from. It would continue on and end up in the SIF. Going 
back, I think we are doing this out of the goodness of our heart because we have people who 
feel like it should be put in and others feel that what happened, happened. We are going to 
bring this compromise forward.  
 
First, I would like to talk about the Foundation Aid Stabilization Fund. That takes 10%. Up 
until about 4 years ago, that money was locked up tight in a constitutional fund and it couldn’t 
be used unless there was a short fall. It would then be used to keep k-12 whole. It is still a 
constitutional fund. It was well over $650 M just lying in there. We put it on the ballot and the 
people agreed to keep 15% of whatever we are spending in General Fund money on k-12 
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education. The rest, we could use for education. That is what has happened in the last two 
biennia. We are using that money for funding Foundation Aid for K-12. In this amendment, it 
is silent on that because we can put the money in, and then we can take it right out and use 
it again. There is no need to play a shell game here. It doesn’t need to be put in code. That 
is what is happening. I want everyone to know, on the record, we can put it in and take it out 
because we are using it. We have always used. No matter what we say about education, it 
has never been shortage. However, we always set our bar on Foundation Aid school funding, 
and then we go to these funds to fill in the gaps. If we need more, we take it from the General 
Fund. 
 
Next, I want to talk about the earnings on the Common Schools Trust Fund. That money also 
is used in the payment of this K-12 school funding. We would put that money in and we can 
take it right out and put it to use. This amendment is silent on that. If you are wondering about 
those two, it doesn’t say anything about them because they are already being used and 
would be if we put them in.  
 
We go to the principle of the Common Schools Trust Fund. In the amendment, that money 
of $64 M, would be replaced in whole, at the end of this biennium on June 30, 2021. That is 
when the Legacy money comes. We take it out of the Legacy earnings and pay it off. That 
$64 M would be taken care of right away. 
 
The last fund, is the Resources Trust Fund. Currently, that takes 20%. That money is used. 
There is no interest there. It would be approximately $128 M. We would add one half of a 
percent. Instead of 20%, it would be 20.5%. That .5 would stay on until it generated $128 M. 
Yes, that will take a while. We also have other issues we need to take care of. This puts 
about $10 M - $11 M into Resources Trust Fund extra, each biennium.  
 
I will stand for questions.   
 
Chairman Cook: The $64 M, you said that was a number provided by council. I thought that 
came from the land department? 
 
Senator Wardner: I got it from council. I do not know where they got it but they calculated it.  
 
Chairman Cook: You used the phrase of moving shelve around. I think that is what we are 
doing with all of this. You and I have worked on this since it first surfaced. As I look at this 
issue and I see a land board, that voted 4-1 to correct this, I wonder why there wasn’t a vote 
for the last 8 years.  
 
Senator Wardner: I cannot answer that. I just do not know.  
 
Chairman Cook: I know you can’t. 
 
Chairman Cook: So you are saying we are being nice guys by doing this?  
 
Senator Wardner: I think we are being nice guys and taking care of it. The fact is, there are 
people that had different opinions and the opinion was that we should make this adjustment.  
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Chairman Cook: I understand.  
 
Senator Dotzenrod: Reading the timeline in here, it is the transfer on the Common School 
Trust Fund. That way the amendment is written, it would be at the end of the 19-21 biennium. 
The transfer would take place very close to the end of this biennium.  
 
Senator Wardner: The money from the Legacy Fund is payed on June 30. That is the last 
day of June 21. You are right. That is when it would be paid.  
 
Senator Dotzenrod: The number in here is $64,370,000. If it falls short of that and the 
Legacy earning are $50 M, is there no transfer at all?  
 
Senator Wardner: I am not sure how to answer that. There is going to be that amount of 
money there. However, we would have to then wait and get it out of the next biennium if that 
were to happen. My calculations and my vision says it will be there.  
 
Chairman Cook: Basically, when that transfer is made, we are taking $64 M and we are 
putting it into a fund where the principle can never be touched.  
 
Senator Wardner: That is correct but there is a formula on the interest.  
 
Chairman Cook: We have to give consideration to this. There is a resolution down here that 
deals with Legacy Fund earnings that basically puts most of them back into the principle. We 
would have to consider this as we consider that one.  
 
Senator Unruh: Moved to adopt amendment 19.1156.01004 to SB 2362.  
 
Senator Meyer: Seconded.  
 
Chairman Cook: Any Discussion?  
 
Senator Dotzenrod: The amendments we have do not refer to the Stabilization fund. I think 
the argument I heard Senator Wardner make is that that fund did not get the distributions it 
should, but all that is, is a pass through savings account that after the voters approved the 
change, it becomes a holding spot for funds for Foundation Aid. If we are short, we will put 
money in there. If there is extra, we will spend it. That is the impression I got. He is making 
the argument that even though they didn’t get their distributions, it is irrelevant. If that money 
showed up in other places, it would have been available to put in or use in the same way 
money is deposited.  
 
Chairman Cook: We could spend anything over 15% and apparently it is at 15%. We could 
put money in there and with the next bill, take it out. No, K-12 is going to be shorted or get 
any more or any less.  
 
A Voice Vote Was Taken 
 
Motion Carried 
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Senator Unruh: Moved a Do Pass on SB 2362 as Amended and Refer to 
Appropriations.  
 
Senator Meyer: Seconded.  
 
Chairman Cook: Any Discussion?  
 
A Roll Call Vote Was Taken: 4 yeas, 1 nay, 1 absent 
 
Motion Carried 
 
Senator Unruh will carry the bill.  



19.1156.01004 
Title.02000 

Prepared by the Legislative Council staff for 
Senator Wardner 

March 25, 2019 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2362 

Page 1, line 2, after the first semicolon insert "to provide a contingent appropriation; to provide 
for a transfer;" 

Page 2, line 27, overstrike "and credited" 

Page 3, line 23, after "2." insert "One-half of one percent must be allocated to the resources 
trust fund beginning with allocations made by the state treasurer in August 2019 and 
continuing until the combined allocations under this subsection total one hundred 
twenty-eight million seven hundred forty thousand dollars. after which the state 
treasurer shall discontinue making allocations under this subsection. 

�II 

Page 3, line 28, overstrike "Thirty percent" and insert immediately thereafter "The remainder" 

Page 3, line 28, overstrike "and credited" 

Page 3, after line 28, insert: 

"SECTION 2. CONTINGENT APPROPRIATION - TRANSFER - GENERAL 
FUND TO COMMON SCHOOLS TRUST FUND. If the actual legacy fund earnings 
transferred to the general fund at the end of the 2019-21 biennium in accordance with 
section 26 of article X of the Constitution of North Dakota exceed the estimate made by 
the sixty-sixth legislative assembly by at least $64,370,000, there is appropriated out of 
any moneys in the general fund in the state treasury, not otherwise appropriated, the 
sum of $64,370,000, which the state treasurer shall immediately transfer to the 
common schools trust fund, for the biennium beginning July 1, 2019, and ending 
June 30, 2021." 

Renumber accordingly 

Page No. 1 19.1156.01004 
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Module ID: s_stcomrep_54_007 
Carrier: Unruh 

Insert LC: 19.1156.01004 Title: 02000 

REPORT OF STANDING COMMITTEE 
SB 2362: Finance and Taxation Committee (Sen. Cook, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
and BE REREFERRED to the Appropriations Committee (4 YEAS, 1 NAYS, 
1 ABSENT AND NOT VOTING). SB 2362 was placed on the Sixth order on the 
calendar. 

Page 1, line 2, after the first semicolon insert "to provide a contingent appropriation; to 
provide for a transfer;" 

Page 2, line 27, overstrike "and credited" 

Page 3, line 23, after "2." insert "One-half of one percent must be allocated to the resources 
trust fund beginning with allocations made by the state treasurer in August 2019 and 
continuing until the combined allocations under this subsection total one hundred 
twenty-eight million seven hundred forty thousand dollars, after which the state 
treasurer shall discontinue making allocations under this subsection. 

1-" 
Page 3, line 28, overstrike "Thirty percent" and insert immediately thereafter "The remainder" 

Page 3, line 28, overstrike "and credited" 

Page 3, after line 28, insert: 

"SECTION 2. CONTINGENT APPROPRIATION - TRANSFER - GENERAL 
FUND TO COMMON SCHOOLS TRUST FUND. If the actual legacy fund earnings 
transferred to the general fund at the end of the 2019-21 biennium in accordance 
with section 26 of article X of the Constitution of North Dakota exceed the estimate 
made by the sixty-sixth legislative assembly by at least $64,370,000, there is 
appropriated out of any moneys in the general fund in the state treasury, not 
otherwise appropriated, the sum of $64,370,000, which the state treasurer shall 
immediately transfer to the common schools trust fund, for the biennium beginning 
July 1, 2019, and ending June 30, 2021." 

Renumber accordingly 

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_54_007 
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Appropriations Committee 
Harvest Room, State Capitol 

SB 2362 
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Job # 34372 
 

☐ Subcommittee 

☐ Conference Committee 
 

      Committee Clerk:  Rose Laning / Carie Winings 

 

Explanation or reason for introduction of bill/resolution: 

Relating to the allocation of oil extraction tax. 
 

Minutes:                                            Testimony # 1 - 6 

Legislative Council:  Adam Mathiak  
OMB:  Becky Keller  
 

Chairman Holmberg: Called the committee to order on SB 2362. 
 

Senator Rich Wardner, District 37, Majority Leader, North Dakota State Senate: 
Oil and Gas Extraction Tax - Attached # 1. 
State Buckets and Legacy Fund – Attached # 2. 
Legacy Earnings - Attached # 3.  
SB 2362 - Christmas Tree version – Attached # 4. 
Noting the amounts written in the middle of Page 1, Attachment #1, we are looking at money 
that was not being tapped for a contribution to these three constitutional funds before. This 
is what the bill did. I said that in the Common Schools Trust, Foundation Aid Stabilization, 
and the Resources Trust Fund going forward, starting as soon as it is signed by the Governor, 
it will start contributing to these funds. It was an error as far as people did not know about it. 
There are differences of opinion that what happened, happened. Going forward everyone felt 
we should make the adjustment, but the question was on the retroactive. Remember that the 
Common Schools Trust Fund will pick up another $22.5 million approximately. It depends on 
price and production. The foundation Aid Stabilization Fund will pick up approximately the 
same amount, and the Resources Trust Fund will receive an additional $45 million going 
forward. That is in the bill and it has nothing to do with the amendment. The amendment put 
on by the Finance and Tax Committee is on Page 4 of the bill. It talks about putting the money 
back in. The money puts the money in its entirety back in at the end of this coming biennium. 
It takes it out of the legacy fund earnings.    
(Moves to Attachment #3) It has been a concern, but we have enough to cover it. Taking a 
look at legacy earnings, it would be paid by June 30th, 2021.   My assumption is that it is a 
3.5% earning. It’s running much higher than that. That is a very conservative number. The 
money will be there and if it isn’t, we have a lot more problems than taking care of this. That 
money would be put in, and that is on Page 4.     
(6:50) So we have the Common Schools Trust Fund taken care of. If you are wondering 
about the Foundation Aid Stabilization; we can put language in, but it goes in but then we’ll 
take it out and use it. That fund is not really effected. There is no interest or anything like that. 
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If you recall, what we need to do is make sure that we keep 15% of whatever we are spending 
in General Fund dollars for K-12 education.  The last one is the Resources Trust Fund. I put 
½% per biennium. If you take a look and go back to the colored sheets again, you will see 
the $65 million which is a lump sum and then down below is the 5% for the Resources Trust 
Fund will be about $11 million a biennium. When you put it together with the $45 million, that 
means the Resources Trust Fund, which is a fund that everyone is interested in in the state 
that has water issues, will put in close to $60 million over the course of a biennium if the price 
of oil stays where it is at. Why would I only propose only 1.2%? The red box of $674.2M is 
going to all the buckets. These numbers are not on forecast, but the point is that you know 
that the $674.2 million is going to go to the buckets. (Referring to Attachment #2) When 
you look at the buckets, it is also going to effect the extraction tax. When you look at the 
bottom you see that it will affect the SIIF fund when we take the money out earlier. Above 
that you can see that we are protecting the prairie dog. In the forecast, the blue (SIIF) will fill 
up with about $90 million. We’re ok but you never know what will happen.  
 
(10:42) Senator Mathern: To your comments on those amounts being conservative, why 
don’t you just put in a trigger so the Resources Trust Fund actually gets reimbursed faster. If 
the scenario that you paint happens, wouldn’t that just give everyone a little more comfort 
that the money will be there?   
 
Senator Wardner:  I like to get things paid off as quickly as we can. I think that next session, 
if it looks like we have the money, we can put a lump sum in there to get it caught up. This is 
statutory. I do agree with you somewhat, because as we go forward, the pressure on water 
funding is going to be great. I am not sure where to put the trigger though. I spend a lot of 
time going over the budget and I would rather we react when we see the issue rather than a 
trigger because sometime with a trigger we don’t have any control over it. I want to make 
sure we care doing what we want to do.  
 
(13:02) Kelly Schmidt, State Treasurer: Testimony attached # 5. 
 
(18:55) Eric Volk, ND Rural Water: Testified in support of SB 2362.  This reallocation and 
clarification would help the enormous water needs across the state. In just the small section 
that we work with in the rural water systems, there is a 10 year need of about $300 million 
and  a 20 year need of $600 million. We fully support this bill with the amendments. 
 
(18:50) Blake Crosby, Executive Director, ND League of Cities: Testified in support of SB 
2362.  This is one of those sort of “me too” testimonies. We strongly support the bill as 
amended. As you all are aware of, some of the Resources Trust Fund is distributed to my 
cities for water infrastructure. So, any extra funds that we can get into that fund would be 
very much appreciated.   
 
(19:35) Lance Gaebe, Executive Director, North Dakota Water Coalition:  
Testimony in support of SB 2362 - Attached # 6.  
 
Chairman Holmberg: Closed the hearing on SB 2362. 
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☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk:  Rose Laning  

 

Explanation or reason for introduction of bill/resolution: 

Relating to the allocation of oil extraction tax. 
 

Minutes:                                                  

 
Legislative Council:  Adam Mathiak  
OMB:  Becky Keller  
 
 
Chairman Holmberg opened discussion on SB 2362. 
 
 
 
Senator Robinson: Moved a Do Pass on SB 2362. 
Senator Wanzek: Seconded the motion.  
 
A Roll Call Vote Was Taken:  13 yeas,   1 nays,   0 absent.    
Motion carried.  
 
The bill goes back to the Finance & Tax committee and Senator Unruh will carry the 
bill.  
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Engrossed SB 2362 was placed on the Eleventh order on the calendar. 
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☐ Subcommittee 

☐ Conference Committee 

 

Committee Clerk:  Mary Brucker 

 

Explanation or reason for introduction of bill/resolution: 

 
A bill relating to the allocation of oil extraction tax; to provide a contingent appropriation; to 
provide for a transfer; to provide an effective date; and to declare an emergency. 
 

Minutes:                                                 Attachments 1-3 

 
Chairman Headland:  Opened hearing. 
 
Jodi Smith, Commissioner and Secretary for the Board of University of School Lands 
(Board):  Introduced bill.  Distributed written testimony, see attachment 1.  Ended testimony 
at 10:49. 
 
Chairman Headland:  We’re talking about the state’s share or 50% of the extraction tax 
collected on the Fort Berthold Reservation.   
 
Jodi Smith:  That’s correct. 
 
Representative Trottier:  Clarity keeps coming up.  Wasn’t there clarity before? 
 
Jodi Smith:  There was ambiguity within the statute that caused this misallocation.   
 
Kelly Schmidt, State Treasurer:  Distributed written testimony, see attachment 2.  Ended 
testimony at 18:05. 
 
Chairman Headland:  Do you have a copy of the HB 1268 that you could share with us? 
 
Kelly Schmidt:  I have a large packet including the copy and all the amendments that go 
with that.  I can copy it for you if you wish.    
 
Representative Steiner:  What was the reason it was killed in conference committee? 
 
Kelly Schmidt:  HB 1268 took on a new approach; the bill took on a completely different 
view.  It became related to the flood dollars being inputted.  The federal fund monies we got 
were being inputted into the oil grant program which became the overall theme of the bill.  
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This subject was a change in a few words that brought clarity but because the whole bill was 
killed on something completely different.  Rep. Shirley Meier said there’s important pieces in 
the bill that shouldn’t be lost.  After 10 conference committees it was killed. 
 
Chairman Headland:  In your handout there’s an email from Edward Erickson speaking to 
the introduction of subsection five stating it’s only oil and gas production taxes.  It then 
references subsection one stating the agreement covered both oil and gas production and 
that oil extraction.  Is that where you feel you were doing it as the legislature intended? 
 
Kelly Schmidt:  When one goes back and reads all the history it is very evident that in the 
discussions related to oil and gas the production and extraction are convoluted in that 
discussion.  It’s not unusual to have them worded and discussed as being interactive but in 
our world they truly aren’t.  As we look forward that is one thing that we noticed was that 
discussion became one.   
 
Chairman Headland:  Do you believe that would have been in conflict with the Constitution? 
 
Kelly Schmidt:  When you look at the Constitution it states in Section 24 of Article X 10% of 
the revenue from oil extraction from taxable oil produced in the state.  In section 26 it says 
total revenue which includes tribal and state share.  It’s two separate pieces in our world.  If 
we looked at what was earned in the tribe as being state share, then why do we have a 
compact.  We saw it as what is produced on the tribal share is the tribe’s share and they 
share it with us.  When produced in the state it’s the state’s share which is the state’s.  In my 
office words matter.  One or two words can change the entire distribution.  In this case that 
is what happened.  When you look at these sections we’re going back to 2007 when this 
decision was made because we didn’t have the legacy fund then.  The legacy fund 
constitution says total revenue.  That’s where the ambiguity and the conflict comes.  We 
make the best decision we can with the information we have when we have to make it.  
Looking back from 2019 set of glasses it’s different than looking at it from a 2007 set of 
lenses.  The determination is up to the legislative body; you’re the appropriators so you’re 
the ones who are determining where we send the dollars.   
 
Chairman Headland:  Do you support the amended version of SB 2362 that the Senate sent 
us? 
 
Kelly Schmidt:  Yes I do. 
 
Chairman Headland:  Is there further testimony in support? 
 
Nick Archuletta, President of North Dakota United:  We believe SB 2362 is a great step 
in the right direction.   
 
Amy Copas, Executive Director for the North Dakota Council of Educational Leaders:  
We are in support of this bill.  We appreciate your hard work on this.   
 
Chairman Headland:  Further testimony in support?  Is there any opposition?  Emily, could 
you tell us the history you found so we can be clear on how we got to where we are? 
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Emily Thompson, Code Revisor for Legislative Council:  Neutral testimony.  Distributed 
testimony, see attachment 3.  When this was first introduced it was to show the complexity 
behind the oil extraction tax formula and the history of that.  In 2005 before the tribal 
agreement was in place the oil extraction tax revenue was deposited into three buckets; 20% 
Resources Trust Fund, 20% evenly between Common Schools and Foundation Aid (10% 
each), and the last 60% went to the General Fund up unto a $71 million threshold.  Everything 
over that $71 million would flow into another bucket; the Permanent Oil Tax Trust Fund, which 
was seen as the baby Legacy Fund before we had the Legacy Fund.  There was also another 
split off into the Oil and Gas Research Fund; 2% of the state’s share of oil and gas was 
deposited into that fund up to a cap of $1.3 million.  In 2007 the tribal agreement chapter was 
enacted.  At the time the committee was discussing the enactment of the tribal agreement 
chapter there was another committee, Education committee, that was talking about grants to 
tribally controlled community colleges.  There was an appropriation in that bill of $700,000 
that was going to be taken out of that baby Legacy Fund.  That committee thought they could 
repay that $700,000 we would have been taken out of that baby Legacy Fund with the state’s 
share of oil and gas revenue that’s coming out of any agreement that might be signed.  That 
went into legislation.  At that time the treasurer’s office had a provision that said, 
“Notwithstanding any other provision of law the state treasurer shall mandatory transfer to 
the Permanent Oil Tax Trust Fund the first $700,000 of the state’s share of oil extraction tax 
revenue from oil produced from wells within the exterior boundaries of the Fort Berthold 
Reservation drilled and completed after June of 2007.”  Before we had this agreement in 
2005 everything over $71 million, that last 60% General Fund bucket would spill over into the 
Permanent Oil Tax Trust Fund.  Assuming at that time there was already $71 million in that 
last bucket so logically all that spill over would be going to that Permanent Oil Tax Trust Fund.  
There were a lot of provisions and distributions in play.  In the tribal agreement chapter there 
was no discussion of the Common Schools Foundation Aid or Resource Trust Fund 
allocations.  There’s some ambiguity there as well to whether that was an oversight or 
whether that was intentional when they didn’t foresee that going to these funds and there 
wasn’t any legislative instruction for the money to go to those constitutional buckets.  There 
was some vague language and a lot of different statutes at play. 
 
Representative Steiner:  It is logical to think that non-tribal is not state’s share.  Now you’re 
saying we’re going to go back and consider the tribal compact which is going to be considered 
state oil money as well and we should fill these funds.  Is that where this is going? 
 
Emily Thompson:  The bill draft before you is considering the state’s share of revenue 
coming off tribal lands to be considered state funds that would flow through the buckets.  Just 
the state’s share will go through those buckets.  On the bottom of the handout there is a list 
of all those statutory provisions from 2005 to 2017.  There are the constitutional provisions 
listed as well.   
 
Chairman Headland:  The way the amended bill came over it will appropriate $64,370,000 
of General Fund into the Common Schools Trust Fund.  Do you believe we should also 
transfer that amount into the Foundation Aid Stabilization Fund even though the Constitution 
speaks to the size of what that fund needs to be so the money would not be needed there to 
meet its constitutional obligation?  If we need to cover constitutional requirements for one 
does that same requirement apply to the other? 
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Emily Thompson:  There is a distinguishable difference.  The language in the Resources 
Trust Fund provision of the constitution doesn’t specify that amount.  That’s at the discretion 
of the legislative body on how to handle that.  The stronger argument for refilling buckets 
would lie in the other two constitutional provisions rather than Resources Trust Fund.   
 
Chairman Headland:  As far as specifically the Foundation Aid Stabilization Fund the bill 
doesn’t really address because constitutionally there’s enough money already there.  The 
obligation that requires the 10% to flow there, we’re going to make that up in the Common 
Schools Trust Fund but we’re not in the Foundation Aid.  Even though the Constitution says 
it has enough money into it then it could be a transfer in and right back out.  Are we obligated 
to do it? 
 
Emily Thompson:  There are possible legal arguments that could be made.   
 
Chairman Headland:  If we’re to cover against any litigation to protect ourselves and 
everyone involved should we just do it?   
 
Emily Thompson:  There are considerations.  You have the argument of refilling the funds. 
There’s a bit of difference with the Foundation Aid Fund because that is something that would 
offset with General Fund dollars.  Common schools are more of a lock box.  Foundation Aid 
and General Fund, if you’re using more Foundation Aid you’d be using less General Fund 
while if you’re losing less Foundation Aid you’d be using more General Fund.  Are you then 
just making a shell game of moving money around.  When you get into the realm of legal 
arguments it really differs based on which of those constitutional funds you’re looking at.  
There’s an argument if the recipients of that Foundation Aid Fund were harmed if someone 
would sue and ask for that money.  There’s a question of how that argument would play out.  
It’s tricky in this case of how this would turn out in court because there are a lot of issues at 
play and there are differences between each one of these funds.   
 
Representative Mitskog:  Was payback plus interest ever part of the discussion? 
 
Emily Thompson:  Interest was discussed.  I don’t know how all those numbers were 
prepared.  The committee may want to look at those numbers if you’re looking at adjusting 
those numbers to see if those documents were audited and how that interest was calculated.  
The tribal agreements have changed so it would take some heavy lifting to audit an exact 
figure for what would be the payback number.   
 
Chairman Headland:  Are there any other questions?  Seeing none we will close the hearing 
on SB 2362.  The bill is in pretty good shape as it came over from the Senate.  I believe we 
are covering what we’re responsible to do.   
 
Representative Dockter:  Made a motion for a Do Pass. 
 
Representative Mitskog:  Seconded. 
 
Chairman Headland:  Discussion? 
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Representative Ertelt:  On page 3, the new language, is that to say that it’s being transferred 
just one time once it meets that or is it on a biennial basis?   
 
Chairman Headland:  I think that speaks to the fact that the fund was replenished with what 
it lacked from deposits from the vague interpretation.  Once it’s replenished we’re going to 
quit assessing that half percent and the treasurer is going to continue making those 
allocations.  We need to rerefer this to Appropriations.   
 
Roll Call Vote on a Do Pass and Rerefer to Appropriations:  12 Yes     0 No     2 Absent 
 
Motion carried. 
 
Representative Dockter will carry this bill.   
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2:20 Chairman Delzer: Called the meeting to order for SB 2362, came out of Finance and 
Tax.  
 
Representative Headland: This is the bill that is going to make whole some of the 
constitutional funds that through some ambiguous language wasn’t receiving the perceived 
dollars they should have been. The bill came over in the same was as we passed it out. It 
will in the end appropriate out 64.370 million out at the end of the 2019/2021 fiscal year to 
the common schools trust fund. It will also add ½ percent of what flows into the resources 
trust fund until that fund has been replenished as well. In committee we question several of 
those that testified about the financial aid stabilization fund, they told us they already had 
enough money.  
 
4:50 Chairman Delzer: We went through this a few times about what this is going to do. The 
appropriation in section 2, did you ask what they consider the estimate made by the 66th 
Legislative Assembly to be? Are they considering the 100 million that we are probably going 
to have to use of next times Legacy earnings to balance the books this time?  
 
Representative Headland: We did not ask that question.  
 
Brady Larson, Legislative Council: It would be based on the 100 million dollars that is 
currently in place now.  
 
Representative Bellew: Page 3 subsection 2; ½ of 1% how long is that going to take?  
 
Representative headland: That would be depending on production, I think it was 20 years.  
 
Chairman Delzer: It would probably take about 5 biennia. 
 
Representative Bellew: Wouldn’t that be 10 biennia? 
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Chairman Delzer: Yes, but doing this also puts an extra 40 million each biennium in to the 
resources trust fund because you are doing the 10% of our current. It’s an increase of what’s 
currently going into the resources trust fund.  Anybody have anything you want to change on 
the bill that is before us?  
 
10:00 Representative Monson: I would move a Do Pass 
 
Representative Howe: Second 
 
Chairman Delzer: Any further discussion on the motion? Seeing none we will call the roll.  
 
A Roll Call vote was taken. Yea:    17           Nay:          3   Absent:    1 
 
Representative Dockter will carry the bill.  
 
Chairman Delzer: With that we will close this meeting.  
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Collected by ttie Ta,c Department 
$4,062.7 million 

Distributed by tile State Treasurer 

Tribal share 
$406.2 million 

Legacy fund 
$1,097.0 million 

Remaining tax: co[tections 
$1,281.9 million 

OIi and gas researchfimd 
$10.0 million 

State's shi:ilre 
$,,271.9 mUHon 

Distributed b}' formula 

General fund 

$623.8 million 

I 

Oil extraction tax 
$2,010.4 million q,...-----

istributed by percentage 

9 Common schools trust fund 10% $159.6 million 

10 Foundatfon aid stabilization fund 10% $159.6 1-rilllion 

11 Re.sources trust fund 
20'6 $319.3 million 

Transfers from resources trust fund to the following: 

i'l2 Energy conservation grant fund 
$1.2 million 

13 Renewabl� energy development fund 
$3.0 million 

14 Infrastructure revolving loan fund 
$0 



Section 24. 

ARTICLE X 
F INANCE AND PUBLIC  DEBT 

1 .  Ten percent of  the  revenue from o i l  extract ion taxes from taxable o i l  produced i n  this state m ust 
be d eposited in the com mon schools trust fund .  

2 .  Ten percent of the revenue from o i l  extraction taxes from taxable oil produce� i n  th i s  state must 
be  d eposited i n  the foundation a i d  stabi l ization fund i n  the state treasury, the i nterest of which 
m ust be tra nsfe rred to the state genera l  fund on  J u ly fi rst of each yea r. 

Section 26. 

a .  Except as  othe rwise provided, t h e  pr incipa l  of the foundation a i d  sta b i l izat ion fund  may 
be  expended upon order of the governor, who may d i rect such a tra nsfer on ly to offset 
reduct ions in state a id to schoo l  d istricts, which were made by executive action 
p u rsuant to law, d ue to a revenue shortage . 

b .  Whenever  the pr inc ipa l  ba lance o f  t h e  fou ndat ion a i d  stab i l i zat ion fund  exceeds fifteen  
pe rcent o f  the genera l  fund app ropriation for state a id to  school d istricts, for t he  most 
recently comp leted bienn ium,  as determined by the office of management a nd budget, 
the legis lative assemb ly may a pp ropriate or  t ransfer any excess p rinc ipa l  ba la nce. Such 
amount may be used fo r education-re l ated pu rposes, as p rovided by law. 

1 .  Thirty pe rcent of tota l revenue derjved from taxes on oi l  a nd gas production or  extraction must 
be t ra nsferred by the state treasurer to a specia l fund i n  the state t reasu ry known as the legacy 
fund .  The legis lative assembly may transfer funds from a ny sou rce i nto the l egacy fund and such 
tra nsfe rs become part of the pr inc ipa l  of the legacy fund .  

2 .  The  p ri nc ipa l  a n d  ea rnings o f  the legacy fund  may  not be expended u nt i l  after J une  30, 2017, 
a nd  a n  expend itu re of pr incipa l after that date requ i res a vote of at least two-th i rds of the 
members e l ected to each house of the legis lative assemb ly. Not more tha n fifteen percent of 
the p ri n c i pa l  of the legacy fund may be expended d u ring a b ienn ium.  

3 .  Statutory p rograms, i n  existence as a resu lt of legis lat ion enacted through 2009, p roviding for 
impact gra nts, d i rect revenue a l locations to po l it ica l subd iv is ions, and  deposits i n  the o i l  a nd gas 
rese a rch  fund  must rema in  i n  effect but the legis lative assemb ly may a djust statutory a l locations 
fo r those pu rposes. 

The state i nvestment boa rd sha l l  invest the princ ipa l  of the North Dakota legacy fund .  The state 
t reasure r  sha l l  t ra nsfer ea rn ings of the North Dakota legacy fund accru ing after J une  30, 2017, to the 
state genera l  fun d  at the  end  of each b ienn ium. 



Oehlke, Jeb D. 
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To: 

Cc: 

Erickson, Edward E. 
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Scherbenske, Kevin J. 

Subject: 
Oehlke, Jeb D.; Mickelson, Lori S. 
Tribal Oi l  Extraction Tax Allocation 

Kevin-

It is my understa nding that you have asked what advice I gave the State Treasurer's Office on  handl ing the Tribal O i l  
Extraction Tax d istribution in  N DCC 57-51.2-02(5) (c) during the 2009-2011 biennium. This was a significantly long t ime 
ago, and my fina l  advice was given in a conversation. To the best of my present recol lection, my a na lysis was that the 
statutes involved were ambiguous as a matter of law and that these issues were not cla rified by the legislative history 
nor by the agreement between the Governor a nd triba l  gove rnment. Therefore, the STO should continue making 
d istributions as they had and seek a legislative correction to remove the ambiguity. 

There is a confl ict in the re levant statutes which creates a lega l ambiguity. Chapter 57-51.2 a l lows for the Governor a nd 
the Three Affiliated Tribes to agree to apply the State's Oi l  & Gas Production Tax and the Oi l  Extraction Tax with in the 
Reservatio n, with revenues being split between the Tribe and the State. This legislation, and the agreement it permits, 
reso lved a question whether  the State could impose taxes on oi l  & gas production or oi l  extraction within the boundaries 
of the Reservation by both parties agreeing to a pply the State's taxes and spl it the revenue between the Tribe and the 
State. NDCC 57-51 .2-02(5)(c) p rovides, in part: "The state's share of revenue [from application of the oi l & gas 

roduction tax a nd from application of the oi l  extraction tax within the reservation] as d ivided in subdivisions a and b is 
bject to d istri bution among po l itica l subdivis ions as p rovided in chapters 57-51 [oi l  & gas gross production tax] and 57-

1.1 [oil extraction tax] ." U nder chapter 57-51.1, NDCC 57-51.1-06 requires t�e "tax imposed by section 57-51.1-02 
must be ... cred ited to ... the oi l  extraction tax (:leve lopment fund." That fund is distributed according to a formu la 
which, at that t ime, p rovided 20% for water deve lopment bonds (Resou rces Trust Fund), 20% under Art. X, sec. 24, 
NDConst. (Common Schools Trust Fund and Foundation Aid Stabi l ization Fund), and 60% to the state Genera l  Fund. Of 
these three items, arguab ly only the amount a l located to the Genera l  Fund appears to be described by the trrm � 
share" as used in N DCC 57-52.2-02(5)(c) . .1IP --� · 

However, the Triba l Oi l  Extraction tax is not taxed under section 57-51. 1-02 as required by section 'S-�,. instead it 
is taxed under  section 57-51.2-02. The STO was authorized to reso lv� any confl ict between chapter�nd 
chapters 57-51 a nd 57-51 .1  i n  favor of the provision in chapter 57-51.2 by section 57-51.2-03, which provides "This 
chapter supersedes a ny inconsistent provisions of chapters 57-51 and 57-51.1 and a ny inconsistent provisions of state 
law re lating to regu latory provisions a nd state law re lating to oi l  and gas exploration and p roduction and admin istration 
of those provisions." Therefore, it is my recol lection of a conversation with the then-Deputy State reasurer that the 
STO reso lved this confl ict by deeming the "state's share" of the Triba l Oil Extraction Tax as entirely intended to go to the 
state General Fuf"ld because the other  funds receiving d istributions in chapter 57-51.1 d id not d i rect money toward the 
State and th us those provis ions did not address the "state's share." 

Further, during the 2009-2011 biennium, the fol lowing statute directed the distribution of the state's share u nder 
chapter 57-51.1 :  

57-51.1-07 .2. {Contingent repeal  - See note) Permanent oi l  tax trust fund - Deposits - I nterest - Adjustment of 
distribution formula. 
The state treasurer  sha l l  deposit seventy-one mil l ion do l lars of revenue derived from taxes imposed on  o i l  and 
gas under chapters 57-51 and 57-51.1 into the genera l  fund.  Revenue exceeding seventy-one mi l l ion dol lars 
m ust be deposited by the state treasurer  in the permanent oi l  tax trust .fund.  Interest earnings of the permanent 

1 
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oi l  tax trust fund must be cred ited to the genera l  fund .  The principa l of the permanent o i l  tax trust fund may not 
be expended except upon _a two-thirds vote of the members elected to each house of the legislative assembly. 

lease note that NDCC 57-51.1-07 .2 a lso included a provision for the Director of the Budget to adjust the $71 mi l l ion 
figu re, meaning that the actua l  cap may have been d ifferent. 

I t  is my understanding from the STO that for the first three months in which the STO made d istributions of the Triba l O i l  
Extraction Tax (September, October, a nd November of 2009), the STO fol lowed the d i rection in  57-51.1-07.4 (since 
repea led), which stated "Notwithstand ing any other provision of law, the state treasurer sha l l  transfer to the permanent 
oi l  tax trust fund the first seven hundred thousand do l lars of the state's share of tax revenues under this chapter from 
oi l  produced from wel ls  with in the exterior boundaries of the Fort Berthold Reservation after June 30, 2009." During the 
month of December 2009 (distribution of Extraction taxes col lected in November on oi l  produced in October) the 
$700,000 cap in  57-51 .1-07.4 was met. During this month the tota l amount retai ned· by the State (after the split with 
the triba l government) of the Tribal Oil Extraction tax was $317,421.79. The STO deposited $235,529.65 directly into the 
Permanent Oil Tax Fund which met the cap requirement in 57-51.1-07.4. With the remaining $81,892 .14, the STO 
fol lowed the requ irements of 57-51.1-07 and performed the spl it which al located 20% to the Resources Trust Fund, 20% 
evenly d ivided between the Common Schools Trust Fund and the Foundation Aid Stabi lization Fund, and the 60% state 
share went into the Permanent Oi l  Tax Fund since the genera l  fund cap had a l ready been met. In each month fol lowing 
this, for the remainder of the bienn ium, the STO performed the d istribution of these funds in  the manner in which it 
interpreted NDCC 57-51.2-02(5) (c) by depositing the entire amount of the Triba l Oil Extraction Tax reta ined by the -state 
into the Permanent Oi l  Tax Fund.  

The lega l standa rd appl ica bl e  to th is  issue is  that "[T]he construction of a statute by an administrative agency charged 
with [its] execution is entitled to weight and [the court] wil l  defer to a reasonab le interpretation  of that agency un less it 
contrad icts c lear and unambiguous statutory language." Frank v. Traynor. 600 N .W.2d 516, 520 (N .D . 1999). The State 
Treasu rer's Office is charged with admin istering the revenue distributions under these chapters. Under this standa rd, 

hen faced with an ambiguous statute, the STO's determination of the best method to reso lve the confl ict wi l l  be 
recognized by the courts. Furthe r, as noted above, section 57-51.2-03 d irects that any conflict between chapter 57-51.2 
and chapters 57-51 o r  57-51 .1  m ust be resolved by favoring the provision in chapter 57-51.2 . I n  my opinion, the STO's 
reso lution of this confl ict does not contradict clear a nd unambiguous statutory language, a nd is consistent with the 
intent shown by the legislative h istory and section 57-51.2-03. 

Therefore, my advice was for the STO to continue making d istributions of the state's share of triba l  oil extraction tax 
revenue pursuant to their reasonab le i nterpretation of these ambiguous statutes, and to seek a corre.ctive amendment 
in the next legislative session.  It is my understanding that the STO sought and received an amendment in_2011  HB 1268 
in  an attempt to address some of the ambiguities in these chapters, but the bi l l  u ltimately .fa i led in favor of simi lar  
legis lation which d id not conta in  the corrective amendment. Also, the STO worked with the Legislature on other b i l ls 
affecting these chapters, including 2011 H B  1451 which e l iminated the Permanent Oi l  Tax Trust Fund and directed 
where state reven ues were to be deposited .  

--Edward · 

Edward E. Erickson 
Assistant Attorney General 
State of North Dakota 
Office of the Attorney General 
600 E. Boulevard Ave. 
Bismarck, ND 58505-0040 
(701 ) 328-3536 
FAX (701 ) 328-2226 
TTY {800) 366-6888 

erickso nd. ov 
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OIL AN D GAS TAX REVENUE ALLOCATION FLOWCHART - 201 9-21 B IENN IUM 0/to (SE> c22>l£J ;;;_ 4-- c2- P(J . I 
This memo randu m provides info rmation on the estimated allocation of o il and gas tax collections fo r the 2019-21 bienn iu m based on current law allocation fo rmulas and the January 2019 revenue fo recast adopted by the Appro priations Co mmittees . The 

amounts reflect o il prices averaging $42.50 pe r barrel and o il production rema in ing at 1 .35 m ill ion barrels pe r day. A desc ription of each of the funds is included on the second page . 

From the 1 % of the 5% tax 

Hub cities (Oi l  counties) 
$375,000 per fiscal yea r  for each percentage 

point, exclud ing the fi rst 2 percentage points of 
min ing employment 

$38.3 mi l l ion 

Hub cit ies (Non-oi l  counties) 
$250,000 per fiscal year  for each percentage 

point, exclud ing the fi rst 2 percentage points of 
min ing employment 

$0 

Hub city school d istricts (Oi l  counties) 
$ 1 25,000 per fiscal year  for each percentage 

point, exclud ing the fi rst 2 percentage points of 
min ing employment 

5 

6 

7 

$ 1 2 .8  mi l l ion 

Supplement to school districts 
$500,000 to $ 1 . 5  mi l l ion per fiscal year to 

certain el ig ib le counties for schools 

$ 1 5 .0  mi l l ion 

North Dakota outdoor heritage fund 
$25 .4  mi l l ion 

Abandoned well reclamation fund 
$ 1 2 .7  mi l l ion 

Oi l  and gas impact grant fund 
$5 .0  mi l l ion 

ESTIMATED 201 9-21 B IENN IUM ALLOCATIONS - JAN UAR Y 20 1 9  R EVEN U E  FOR ECAST 

Oi l  and gas gross production tax 
$2,052 .3 mi l l ion 

From the 4% of the 5% tax 

First $5 mi l l ion 

Over $5 mi l l ion 

Oil-producing counties 

For counties that received 
less than $5 mi l l ion 

County general fund - 45% 
County must levy 10 mills for road purposes to 

be el ig ible 

$6.7 mi l l ion 

Cities in  the county - 20% 
Based on population and excludes hub cities 

$3.0 mi l l ion 

Schools in  the county - 35% 
Based on average dai ly attendance 

$5.2 mi l l ion 

0% 

State 

For counties that received 
$5 mi l l ion or more 

County general fund - 60% 
County must levy 1 0  mi l ls  for road purposes to 

be el ig ib le 

$309 . 1  mi l l ion 

Cities in the county - 20% 
Based on population and excludes hub cities 

$ 1 03 .0 mi l l ion 

Schools in  the county - 5% 
Based on average dai ly attendance 

$25 .8 mi l l ion 

Townships in  the county - 3% 
Based on township road mi les 

$ 1 5 .4 mi l l ion 

Townships - 3% 
Equal distribution among al l  townships 

$ 1 5 .4  mi l l ion 

Hub cit ies - 9% 
Wil l iston 60%, Dickinson 30%, Mi not 1 0% 

$46 .3 mi l l ion 

$658 . 1  mi l l ion 

1 6A 

1 7  

1 8  

1 68 

1 9  

20A 

2 1  

1 5  

Collected by the  Tax Department 
$4,062 .7  mi l l ion 

Distributed by the State Treasu rer 

Legacy fund 
$1 ,097.0 mi l l ion 

Remaining tax col lections 
$ 1 ,28 1 .9 mi l l ion 

Oi l  and gas research fund 
$1 0 .0  mi l l ion 

State's share 
$1 ,271 .9  mi l l ion 

Distributed by formula 

General fund 
First $200 mi l l ion - $200 mi l l ion 

Tax rel ief fund 
Next $200 mi l l ion - $200 mi l l ion 

Budget stabi l ization fund 
Next $75 mi l l ion - $75 mi l l ion 

General fund 
Next $ 1 00 mi l l ion - $ 1 00 mi l l ion 

Lignite research fund 
20 percent of next $ 1 00 mi l l ion up  to $3 mi l l ion - $3 mi l l ion 

Strategic investment and improvements fund 
80 percent or 1 00 percent of next $ 1 00 mi l l ion - $97 mi l l ion 

State d isaster relief fund 

$623.8 mi l l ion 

Next $20 mi l l ion if fund balance does not exceed $20 mi l l ion - $0 

Strategic investment and improvements fund 
Any remaining revenues - $596.9 mi l l ion 

Shading In  number boxes represents 
constitutional al locations 

NOTE : The amounts reflected in  these schedules are prel iminary estimates for August 201 9 through July 202 1 . The actua l  amounts a l located for the 201 9-21 biennium may differ significantly from these amounts based on actual oi l  price and oi l  production .  

North Dakota Legis lative Counci l  
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4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

21 

Distributed by percentage 

Common schools trust fund 
$1 59.6 mi l l ion 

Foundation aid stabi l ization fund 
$1 59.6 mi l l ion 

Resources trust fund 
$3 1 9 .3 mi l l ion 

1 0% 

1 0% 

20% 

Transfers from resources trust fund to the following: 

1 2  
Energy conservation grant fund 

$ 1 .2 mi l l ion 

13 
Renewable energy development fund 

$3.0 mi l l ion 

1 4  
Infrastructure revolving loan fund 

$0 

Summary of Estimated 201 9-21 Biennium Allocations 
Total 

Tribal share $406 , 1 50,000 

Legacy fund 1 ,096,970,000 

North Dakota outdoor heritage fund 25,380,000 

Abandoned well reclamation fund 1 2,690 ,000 

Oi l  and gas impact grant fund 5,000,000 

Pol itical subdivisions 596 , 1 70,000 
Common schools trust fund 1 59,630,000 

Foundation aid stabi l ization fund 1 59 ,630,000 

Resources trust fund (net deposits) 3 1 5 ,050,000 

Energy conservation g rant fund 1 ,200,000 

Renewable energy development fund 3,000,000 

I nfrastructure revolving loan fund 0 

Oi l  and gas research fund 1 0 ,000,000 

General fund 300,000,000 

Tax rel ief fund 200,000,000 

Budget stabi l ization fund 75,000,000 

Lign ite research fund 3,000,000 

Strategic investment and improvements fund 693,850,000 

State disaster rel ief fund 0 

Total $4,062,720,000 

January 201 9  



1 9 .9522.01 000 

The schedule below provides a brief desc ript ion of the taxes and funds included in the flowcha rt on the previous page. 
Box Tax/Fund Description 

1 Oi l  and gas gross production tax North Dakota Century Code Section 57-51 -02 provides for a tax of 5 percent of the gross value at the wel l  of oi l  produced in North Dakota unless exempted , and a tax on gas of four cents times the gas base 
rate adjustment for each fiscal year as calculated by the Tax Department. 

2 Oi l  extraction tax Section 57-5 1 . 1 -02,  as amended by House Bi l l  No. 1 476 (20 1 5), provides for a tax of 5 percent of the gross value at the wel l  on the extraction of oil un less exempted . Prior to January 1 ,  20 1 6 , the oil extraction 
tax rate was 6 .5 percent. 

3 Tribal share Chapter 57-51 .2 provides the requirements for al locating oi l  and gas tax related to the oi l  production with in the Fort Berthold Reservation .  The oi l  and gas tax revenues are al located 50 percent to the state 
and 50 percent to the Three Affi l iated Tribes of the Fort Berthold Reservation .  

4 Leqacy fund Section 26 of Article X of the Constitution of North Dakota provides for a deposit to the leaacy fund of 30 percent of total revenue derived from taxes on oi l  and qas production and extraction .  
5 North Dakota outdoor heritage fund House Bi l l  No. 1 278 (20 1 3) created the North Dakota outdoor heritage fund to preserve natural areas and publ ic lands. House Bi l l  No. 1 1 76 (20 1 5)  amended Section 57-5 1 - 1 5 to provide 8 percent of revenues 

from the first 1 percent of the oi l  and gas gross production tax, up to $20 mi l l ion per fiscal year, be deposited in the fund.  
6 Abandoned oi l  and gas wel l  p lugging and site reclamation fund House Bil l No. 1 333 (20 1 3) and House Bil l No. 1 032 (20 1 5) amended Section 57-5 1 - 1 5  to increase the al locations to the abandoned oi l  and gas wel l  p lugging and site reclamation fund. Based on current law, 

4 percent of the first 1 percent of oil and gas gross production tax is a l located to the fund not to exceed $7 .5 mi l l ion per fiscal year and not in an amount that would bring the balance of the fund to more than 
$ 1 00 mi l l ion .  

7 Oi l  and gas impact grant fund Pursuant to House Bi l l  No. 1 302 ( 1 989), Section 57-51 -1 5 establ ishes the oi l  and gas impact grant fund to provide grants to pol itical subdivisions impacted by oi l  development. House Bi l l  No. 1 1 76 (20 1 5) 
amended Section 57-51 -1 5 to provide an al location from the first 1 percent of the 5 percent oi l  and gas gross production tax, up to $ 1 40 mi l l ion for the 201 5- 1 7 bienn ium. Senate Bi l l  No. 20 1 3  (20 1 7) decreased 
the al locations to provide up to $25 mi l l ion per biennium for the 201 7-1 9 bienn ium, and after the 201 7- 1 9 bienn ium, to provide up to $5 mi l l ion per bienn ium.  

8 Pol itical subdivisions Oi l  and qas qross production taxes are distributed to pol itical subdivisions under Section 57-51 - 1 5 as amended by Senate Bi l l  No. 20 1 3  (20 1 7) .  
9 Common schools trust fund Section 1 of Article IX of the Constitution of North Dakota provides for a common schools trust fund to be used to support the common schools of the state. Section 24 of Article X of the Constitution of North 

Dakota provides for a distribution of 1 0  percent of oi l  extraction taxes to the common schools trust fund to become part of the principal of the fund.  The earn ings are distributed through the state school aid 
payments. 

1 0  Foundation aid stabi l ization fund Section 24 of Article X of the Constitution of North Dakota provides for a distribution of 1 0  percent of oil extraction taxes to the foundation aid stabi l ization fund.  Section 24, as amended by Senate Concurrent 
Resolution No. 4003 (20 1 5) and approved by the voters, restricts a portion of the fund to offset state school aid payments due to a revenue shortfal l  and al lows the remainder to be used for educational 
purposes. 

1 1  Resources trust fund Section 57-5 1 . 1 -07 provides for a distribution of 20 percent of oi l  extraction taxes to the resources trust fund.  Section 22 of Article X of the Constitution of North Dakota provides the fund may be used , subject 
to legislative aooropriation , for constructing water-related projects, including rural water systems, and funding of programs for energy conservation .  

1 2  Energy conservation grant fund Senate B i l l  No. 20 1 4  (20 1 3) amended Section 57-5 1 . 1 -07 to provide for a transfer of one-half of 1 percent of the amount credited to the resources trust fund from the resources trust fund into the energy 
conservation qrant fund,  up to $ 1 .2 mi l l ion per bienn ium.  

1 3  Renewable energy development fund Senate B i l l  No. 201 4 (20 1 3) amended Section 57-51 . 1 -07 to provide for a transfer of 5 percent of the amount credited to the resources trust fund from the resources trust fund into the renewable energy 
development fund ,  up to $3 mi l l ion per bienn ium.  House Bi l l  No. 1 020 (20 1 7) decreased the percentage transferred from 5 to 3 percent. 

1 4  Infrastructure revolving loan fund Senate B i l l  No. 2233 (20 1 3) created an infrastructure revolving loan fund with in the resources trust fund to provide loans for water projects. Ten percent of the oil extraction tax al locations deposited in the 
fund are desiqnated for the infrastructure revolvinq loan fund .  House Bi l l  No. 1 020 (20 1 7) l imited the total amount deposited in the infrastructure revolvinq loan fund to $26 mi l l ion.  

1 5  Oi l  and gas research fund Section 57-51 . 1 -07.3 (Senate Bi l l  No. 231 1 (2003)) establ ishes the oi l  and gas research fund for the Oi l  and Gas Research Counci l  to provide grants. Senate Bi l l  No. 20 1 4  (20 1 3) amended Section 57-51 . 1 -07.3 
to provide 2 percent of the state's share of the oi l  and qas tax revenues, up to $ 1 0  mi l l ion per bienn ium,  is to be deposited into the oi l  and gas research fund.  

1 6A, 1 6B Genera l  fund The general fund is the chief operating fund of the state. Section 57-5 1 . 1 -07 .5 ,  as amended by House Bi l l  No. 1 1 52 (20 1 7), provides for an a l location of $400 mi l l ion of the state's share of oi l  and gas tax 
revenues to the general fund for the 201 7-1 9 biennium and an al location of $300 mi l l ion after the 201 7-1 9 bienn ium. 

1 7  Tax rel ief fund House Bi l l  No. 1 1 52 (20 1 7) amended Section 57-51 . 1 -07.5 to provide for the al location of $200 mi l l ion of the state's share of oi l  and gas tax revenues to the tax rel ief fund each biennium.  

1 8  Lign ite research fund The l ign ite research fund is establ ished under Section 57-6 1 -0 1 .6 for research, development projects, and marketing activities related to the l ign ite industry. House Bi l l  No. 1 1 52 (20 1 7) amended Section 
57-51 . 1 -07 .5 to provide for an al location of up to $3 mi l l ion from the state's share of oil and gas tax revenues. 

1 9  Budget stabi l ization fund The budget stabi l ization fund is establ ished under Section 54-27.2-0 1 . The Governor may order a transfer from the budget stabi l ization fund to the general fund when certain criteria are met to offset a general 
fund revenue shortfa l l .  House Bi l l  No. 1 1 52 (20 1 7) amended Section 57-5 1 . 1 -07.5 to provide for an a l location of up to $75 mi l l ion from the state's share of oi l  and qas tax revenues. 

20A, 20B Strateg ic investment and improvements fund Section 1 5-08 . 1 -08 provides for the strategic investment and improvements fund.  The fund is to be used for one-time expenditures to improve state infrastructure or in itiatives to improve the efficiency and 
effectiveness of state government. Section 57-5 1 . 1 -07.5 provides for the al location of certain oil tax revenues to the strateqic investment and improvements fund.  

21 State d isaster re l ief fund Section 37-1 7 . 1 -27 provides for the state disaster rel ief fund to be used for the requ ired state share of funding for expenses associated with presidential-declared d isasters. Section 57-51 . 1 -07 .5 ,  as amended 
by House Bi l l  No. 1 1 52 (20 1 7) ,  provides for the distribution of up to $20 mi l l ion of oi l  tax revenues to the state disaster rel ief fund each bienn ium,  but not in an amount that would bring the balance of the fund 
to more than $20 mi l l ion. 
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OIL  EXTRACTION TAX REVENU E  ALLOCATION H ISTORY - 2005-1 7 '-){3 W �3t9� it 3 P3 .  I 
This memorandu m provides h istorical information on the statutory and constitut ional provis ions in plac e regarding oil extraction tax all oc at ions f rom 2005 th rough 201 7 .  

200s 1 1 2001 1 1 2009 1 1 201 1  1 1 201 3 

57-51 . 1 -06. O i l  extraction tax 
development fund.  Tax imposed by the oi l  
extract ion tax chapter must be credited to 
th is fund and a l located as p rovided i n  the 
o i l  extraction tax chapter. 

57-51 . 1 -07. Al location of moneys i n  the 
oi l  extraction  tax development fund. 
Moneys deposited in  the fund m ust be 
apport ioned quarterly by the State 
Treasurer  as fol lows: 

20% Resources t rust fund 

20% 

60% 

Divided evenly between 
the common schools trust 
fund and the foundation 
aid stabi l ization fund 
pursuant to the 
constitution 

General fund 

57-51 . 1 -07.2. Permanent o i l  tax trust 
fund. Oil and gas g ross production tax and 
oi l  extraction tax revenue deposited i n  the 
general fund which exceeds $7 1 m i l l ion per 
bienn ium must be transferred to the 
permanent o i l  tax t rust fund .  Earn ings are 
returned to the genera l  fund .  The pr incipal 
may be expended only upon a 2/3 vote of 
each house.  

57-51 . 1 -07.3 .  Oi l  and gas research fund. 
For the 2005-07 b ienn ium and forward ,  
2 percent o f  the state 's share o f  o i l  and gas 
gross p roduction tax and oil extraction tax 
revenue deposited i nto the genera l  fund, 
up to a cap of $ 1 .3  m i l l i on ,  must be 
deposited i nto the o i l  and gas resea rch 
fund. The percentage is calcu lated on the 
prior 3 months of genera l  fund deposits and 
is transferred into the oi l  and gas resea rch 
fund quarterly. 

Chapter 57-51 .2. Tribal o i l  and gas 
agreements. Legislation created Chapter 
57-5 1 .2 ,  which provides the Governor 
authority to enter agreements with the 
Three Aff i l iated Tribes relat ing to taxation 
and regulation of oi l  and gas exploration 
and production with in  the boundaries of the 
Fort Berthold Reservation .  An agreement 
entered pursuant to Chapter 57-5 1 .2 must 
provide a 50/50 revenue  spl it for o i l  and gas 
gross production tax and oi l  extraction tax 
revenue derived from trust lands. An 
agreement must provide an 80/20 revenue 
sp l i t ,  i n  favor of the state, on o i l  and gas 
gross production tax revenue derived from 
nontrust lands. The chapter provided the 
state 's share of revenue under an 
agreement is subject to distribution among 
pol it ical subdivisions as provided in 
Chapters 57-51 and 57-51 . 1 .  (2007 Senate 
B i l l  No. 241 9) 
An agreement was entered between the 
state and the Three Aff i l iated Tribes on 
June 1 0 , 2008. 

57-51 . 1 -07.3. Oil and gas research fund. 
Legislation increased the maximum that 
could be deposited in  this fund from 
$ 1 .3 m i l l ion to $3 m i l l ion per b ienn i um .  
(2007 House B i l l  No .  1 1 28) 

57-5 1 . 1 -07.4. Al location of state share of 
col lections from reservation 
development. Legislat ion provided, 
notwithstanding any other provision of law, 
the State Treasurer shal l  transfer to the 
permanent o i l  tax trust fund the f i rst 
$700,000 of the state's share of o i l  
extraction tax revenue from oi l  p roduced 
from wells with in the exterior  boundaries of 
the Fort Berthold Reservation dri l led and 
completed after June 3 1 ,  2007. (2007 
House Bi l l  No .  1 395) 

57-51 . 1 -07. Al location of moneys in  the 
oi l  extraction tax development fund. 
The lead-in language requ i ring quarterly 
apportionment of the money in the fund 
was changed to requ i re monthly transfers 
of the money in the fund.  (2009 House B i l l  
No.  1 1 64) 

57-51 . 1 -07.2. Permanent o i l  tax trust 
fund. The State Treasurer i nt roduced 
legislat ion to remove the admin istrative 
step of placing revenue exceed ing 
$7 1 m i l l ion i nto the general fund and then 
transfer it to the permanent o i l  tax trust 
fund. The amendment a l lowed revenue 
over $71  mi l l ion to be deposited d i rectly i n  
t he  permanent o i l  tax trust f und .  (2009 
House Bil l No.  1 1 40) 

57-51 . 1 -07.3.  Oil and gas research fund. 
The State Treasurer i ntroduced legis lat ion 
to c larify the 2 percent calculation under 
th is section was to be calculated 
independently of the $71 m i l l ion calculat ion 
under Section 57-51 . 1 -07.2 rather than 
drawn from the fi rst $71  m i l l ion deposited 
in  the general fund under Section 
57-5 1 . 1 -07. (2009 House Bi l l  No .  1 1 26) 
Legislation also increased the maximum 
amount that could be deposited in  t h i s  fund 
from $3 mi l l ion to $4 mi l l ion per bienn i um .  
(2009 Senate B i l l  No.  205 1 )  

57-51 . 1 -07.4. Al location of state share of 
col lections from reservation 
development. The State Treasu rer  
i ntroduced legislation to  repeal th is  sect ion .  
(2009 Senate B i l l  No .  2088) The repeal  d id 
not go into effect due to language that 
passed in  a separate bil l which amended 
the statute to aga in  transfer the f i rst 
$700,000 of revenue during the bienn ium 
to  the  permanent o i l  tax  trust fund .  (2009 
House Bi l l  No .  1 394) 

Tribal oil and gas agreement. Though no 
statuto ry changes were made to Chapter 
57-5 1 .2 ,  the state and the Three Aff i l iated 
Tribes entered a new agreement on 
January 1 3 , 20 1 0, as the fi rst agreement 
was effective only for the fi rst 24 months 
after it was s igned.  

57-51 . 1 -07. Al location of moneys in the 
oi l  extraction tax development fund. 
This sect ion was amended to add a 
30 percent distribution to the legacy fund .  
(20 1 1 Senate B i l l  No. 2 1 29) 

20% Resources trust fund 

Div ided evenly between 
the common schools trust 

20% fund and the foundation 
aid stabi l ization fund 
pursuant to the 
constitution 

I 30% I Legacy fund I 
30% General fund 

57-51 . 1 -07.2. Permanent o i l  tax trust 
fund. This section was repealed.  (201 1 
House B i l l  No .  1 45 1 )  

57-51 . 1 -07.5. State share o f  oi l  and gas 
taxes - Deposits. This sect ion was created 
by 20 1 1  House B i l l  No. 1 45 1  and d i rected 
the State Treasu rer to deposit revenues 
designated for deposit in the state general 
fund under Chapters 57-5 1  and 57-5 1 .  1 as 
fol lows: 

Fi rst $200 m i l l ion - Genera l  fund 

Next $34 1 ,790,000 - Property 
tax re l ief sustainabi l ity fund 

N ext $ 1 00 mi l l ion - General fund 

Next $ 1 00 m i l l ion - Strategic 
investment and improvements fund 

Next $22 mi l l ion - State d isaster 
rel ief fund 

Remainder - Strategic i nvestment 
and improvements fund 

57-51 . 1 -07.4. Al location of state share of 
col lections from reservation 
development. This section was repealed.  
(20 1 1 House B i l l  No.  1 45 1 )  

Chapter 57-51 .2.  Tribal o i l  and gas 
agreements. Chapter 57-5 1 .2 was 
amended to increase the tribal share of 
revenue al lowable under an agreement for 
production on nontrust lands from 
20 percent of o i l  and gas gross production 
taxes to 50 percent of total o i l  and gas 
gross p roduction and oi l  extraction taxes. 
The chapter also was amended to requ i re 
the Three Aff i l iated Tribes report annual ly 
to the Budget Sect ion regarding investment 
of revenues.  (20 1 3  House Bil l No .  1 1 98) 
Legislation a lso c larif ied the state's share 
of o i l  and gas g ross production tax revenue 
is subject to distr ibution among pol it ical 
subdivisions as provided in  the gross 
production tax law. (20 1 3  House B ill 
No.  1 005) 
A new agreement was entered between 
the state and the Three Aff i l iated Tribes on 
June 2 1 ,  20 1 3 . 

57-51 . 1 -07. Al location of moneys in the 
oi l  extraction tax development fund. 
Legislation provided for the transfer of a 
port ion of the revenue a l located to the 
resou rces t rust fund to the renewable 
energy development fund and the energy 
conservation g rant fund .  (20 1 3  Senate B i l l  
No .  20 1 4) 

57-51 . 1 -07.3. Oil and gas research fund. 
Legislat ion increased the maximum that 
could be deposited in this fund from 
$4 mi l l ion to $ 1 0  m i l l ion per b ienn ium.  
(20 1 3  Senate B i l l  No .  20 1 4) 

I l._____ __ 2_01_s _ _____,J I.__ __ 2_01_1 _ ___. 
57-51 . 1 -06. O i l  extraction tax 
development fund. Legislation added 
language that revenue col lected from prior 
periods must be considered revenue 
col lections from the period in  which the 
revenue was received for pu rposes of 
distr ibut ions and a l locations made by the 
State Treasurer. (20 1 5  Senate B ill 
No.  2 1 72) 

57-51 . 1 -07.5. State share of o i l  and gas 
taxes - Deposits. House Bil l No .  1 377 
(20 1 5) amended the distribut ions through 
June 30, 20 1 7 , as fol lows : 

Fi rst $200 million - General fund 

Next $300 m i l l ion - Tax rel ief 
fund 

Next $ 1 00 mi l l ion - General fund 

Next $ 1 00 mi l l ion - Strategic 
investment and improvements fund 

Next $22 mi l l ion - State disaster 
relief fund 

Remainder - Allocated 
70 percent to the strategic  

i nvestment and improvements fund 
and 30 percent to the pol it ical 

subdivision a l location fund 

57-5 1 . 1 -07. Al location of moneys in  the 
oi l  extraction tax development fund. 
Legislation adjusted the amount of revenue 
transferred to the resou rces trust fund and 
energy conservation g rant fund from the 
revenue al located to the resources trust 
fund. (20 1 7  House Bil l No. 1 020) 

57-51 . 1 -07.5. State share of oi l  and gas 
taxes - Deposits. House B i l l  No. 1 1 52 
(20 1 7) amended the distributions after 
June 30, 20 1 7 , as fol lows: 

Fi rst $200 million - General fund 

Next $200 mil l ion - Tax rel ief 
fund 

Next $75 mi l l ion - Budget 
stabil ization fund 

Next $200 million - General fund 

Next $ 1 00 mil l ion - Al located 
80 percent to the strategic 
i nvestment and improvements 
fund and 20 percent to the lign ite 
research fund until $3 mi l l ion is 
deposited in  the l ignite research 
fund,  and 1 00 percent into the 
strategic investment and 
improvements fund after 
$3 m illion has been deposited 
into the lignite research fund. 

Next $20 million - State disaste r 
relief fund 

Remainder - Strategic investment 
and improvements fund 

Artic le X, Section 24, Constitut ion of North Dakota provides "Ten percent of the revenue from oi l  extraction taxes from taxable o i l  produced i n  this state must be deposited in  the common schools trust fund . "  and "Ten percent of the revenue from oi l  extraction taxes from taxable o i l  produced in this state must be deposited 
in the foundation aid stabi l ization fund in the state treasu ry ,  the i nterest of which must be transferred to the state general fund on J u ly fi rst of each year . "  
Art ic le X, Section 26 , Constitution of  North Dakota provides "Th i rty percent of  total revenue derived from taxes on oi l  and gas production or extraction must be transferred by the state treasurer to  a special fund i n  the state treasury known as the legacy fund . "  
North Dakota Legislative Counci l  March 201 9 
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M r. Cha i rman, mem bers of  the com mittee, I am Ke l ly Sch m idt, State Treasu rer . I stand in  
s uppo rt of SB  2362 as  i t  wou l d  c la rify am biguous statutes re lat ing to the  o i l  extract ion tax 
a l l ocat ions  my office comp letes each month .  

I wou l d  l i ke to give you  a brief h i story and the steps the Office of  State Treasu rer has  taken to 
i nterpret the  statutes and our attempts to c la r ify the amb igu ity. 

Du ri ng  the  2009-201 1  b ien n i um, as  o i l  act ivity began to i ncrease on the Fort Bertho ld  I nd i an  
Reservat ion  and  the  state was  negot iati ng  tri ba l  agreements associated with th i s  act ivity, our  
office thorough ly researched the re lated statutes with i n  North  Da kota Centu ry Code .  Th is was 
a concerted effort on  our beha lf to ensure we correct ly a nd  accu rate ly a l located the state's 
sha re of o i l  a nd  gas revenue from we l l s  subject to the o i l  a nd  gas agreement between the Th ree 
Affi l i ated Tri bes a nd  the State of North Dakota . 

I n  resea rch i ng  the  app l icab le  statutes, the determ inat ion was made that the  state's share of o i l  
extract ion revenue  i mposed on tri b a l  l ands was tri b a l  revenue  shared wi th  the state and 
therefo re sepa rate a nd  d i st inct from the  o i l  extract ion tax  generated on l and  with i n  the state .  
Based on  statutory l anguage referenc ing "state share", a n  i nterp retat ion was made to a l locate 
the state's sha re of t r iba l  revenue d i rectly to the genera l  fu nd  bucket of the form u l a .  

Du r i n g  ou r  research ,  i t  became c lear  there were n u merous  confl i cts among  t he  re l ated chapters 
wh ich  cou l d  lead to d ifferi ng i nterpretations  of the law. With these confl i cts i n  m i nd ,  we sought 
gu i d ance from the Attorney Genera l 's  office .  Upon reviewing the statutes i n  q uest ion and the 
pert i nent leg is l at ive h i story, the Attorney Genera l 's office conc luded the  statute was i ndeed 
am b iguous  and m u lt i p l e  confl i ct ing i nterpretat ions cou l d  be reached . He  a l so determ ined that 
we h ad  reached a reasonab le  conc l us ion which d id not contrad i ct c lear  and unamb iguous 
statutory l a nguage .  The Attorney Genera l 's  Office a l so advised we cont i n ue  to make the 
a l locat ions  in th is man ner unt i l  c la rification was rece ived from the leg is l atu re . 

I n  the  2011  leg is l at ive sess ion, we worked d i l igently with numerous i n d iv id u a ls a nd  agencies to 

• 
obta i n  c l a r ificat ion . We worked d i rectly with 0MB  and  the Governor' s  Office .  We worked with 
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legis l ators to remedy the i n cons i stenc ies .  N umerous amendments were proposed a nd  d rafted 

• duri ng  that sess ion ,  none of these were i nc l uded in  the fi na l  passage of any  b i l l .  One  b i l l  
conta i n i ng  c l a rifyi ng  l anguage was  u lt imately k i l led i n  conference com m ittee .  With no  cha nges 
to the specifi c  statutes re l at i ng  to this issue, our office conti nued to a l locate these revenues 
based on  ou r  i n it i a l  i nterpretat ion as  suggested by the Attorney Genera l ' s  Office .  

As pa rt of ou r  fisca l a ud it for the 2009-2011  b ienn ium,  the State Aud itor' s  Office a ud ited the 
a l locat ion of  o i l  a nd  gas tax revenues and ,  specifi ca l ly, our  i nterpretat ion of  the  statutes re lat i ng  
to  the  o i l  extract ion tax  from tr i b a l  l a nds .  We exp l a i ned to  them ou r  p rocess i n  ma ki ng  the  
determ i n at ion and  how we sought gu ida nce d i rect ly from the Attorney Genera l ' s  Office on  the 
issue .  They subseq uent ly req uested confi rmation of  th i s  gu idance from the Attorney Genera l ' s  
Office .  That  August 2012 ema i l  i s  i nc luded i n  you r materi a l s .  

My office has  worked d i l igent ly to ensure that a l l  fu nds  a re be ing a l l ocated and d i st ri b uted 
correct ly based on statute and  as  intended by the legis latu re .  With the exponent i a l  growth of 
oi l  and gas revenues to the state and the conti nua l  cha nges made to the d i str i but ions  and  
a l locat ions of  these fu nds  (one on ly has  to  l ook  at t he  Pra i r ie  Dog b i l l  t h i s  sess ion ), we  extend 
an  exorbitant amount of t ime and  ta lent on o i l  and gas .  My team and I work t i re l ess ly before 
and  d u ri ng  each leg is l ative sess ion to ensure b i l l s  conta i n i ng  changes to any  of the  o i l  and  gas 
formu las  a re d rafted i n  such a way that we are ab le  to a l locate and d i str i b ute the funds  exact ly 
as i ntended by the  leg is lat u re and that no fu rther confl i cts a re created .  It i s  after the  sess ion 
we step up  aga i n  to imp lement these b ienn ia l  cha nges to ensure "th e  buckets" a re fi l l ed and 
our  counties, c it ies, schoo ls, and  townsh ips  receive the i r  fu nds accu rately . 

We fu l ly app reciate the opportun ity to c la rify th is port ion of the oi l  extract ion tax a l locat ions  
and  wou l d  ask for you r  support of  SB 2362 wh ich provides the much needed c l a r ifi cat ion of th i s  
very amb iguous su bject .  

• 

• 



Oehlke, Jeb D . 

• 
To: 

Cc: 

Erickson, Edward E. 
Tuesday, August 07, 2012 4:52 PM 
Scherbenske, Kevin J .  

Subject: 
Oehl ke, Jeb D.; M icke lson, Lori S. 
Triba l  O i l  Extraction Tax A l location  

Kev in-

It i s  my u nderstand i ng that you have asked what  advice I gave the State Treasurer's Office on  hand l ing the Triba l O i l  
Extract ion Tax d istr ibut ion i n  N DCC 57-51.2-02 (5) (c) d ur ing the 2009-2011  b ienn i um .  This was a s ign ificantly long t ime 
ago,  and  my fin a l  advice was g iven i n  a conversation .  To the best of my present reco l lect ion, my a na lysis was that the 
statutes i nvolved were ambiguous as  a matter of law and  that these issues were not c la rified by the legislative h istory 
nor  by the agreement between  the Governor and  triba l  government .  Therefore, the STO shou ld continue mak ing 
d istribut ions a s  they had a nd  seek a legis lative correction to remove the ambigu ity. 

There is  a confl i ct in the re levant statutes which creates a lega l amb ig u ity. Chapter 57-51 .2  a l lows for the Governor and  
the Three Affi l iated Tribes to  agree to  a pply the  State's O i l  & Gas Product ion Tax and the O i l  Extraction Tax w ith in the  
Reservat ion, w i th  reven ues be ing  sp l it between the  Tribe and  the  State. Th i s  legis lat ion, and  the agreement it perm its, 
reso lved a q uestion whether  the State cou ld impose taxes on o i l  & gas production or o i l  extract ion with in  the bounda ries 
of the Reservation by both part ies agree ing to a pply the State's taxes and sp l it the revenue between the Tribe and the 
State . N DCC 57-51 .2-02 (5 ) (c )  p rovides, in part :  "The state's share of revenue [from app l icat ion of the oi l & gas 
p roduct ion tax and  from a pp l ication of the o i l  extraction tax with i n  the reservat ion] as  d iv ided i n  subd ivisions a a nd b is  

•t to d istri but ion a mong po l it ica l subd ivis ions as provided i n  chapters 57-51 [o i l  & gas g ross p roduction tax] and 57-
o i l  extractio n  tax] ." U nder  chapter 57-51 . 1, NDCC 57-51 . 1-06 req u i res the "tax i mposed by section 57-51 .1-02 

m ust be . . .  cred ited to .. . the o i l  extraction tax development fund ." That fund is  d istr ibuted accord i ng to a formu la 
wh ich, at that t ime, p rovided 20% for water deve lopment bonds (Resources Trust Fund), 20% u nder  Art. X, sec .  24, 
N DConst .  (Common  Schoo l s  Trust Fund and Foundation Aid Stab i l izat ion Fund ), and 60% to the state Genera l Fund .  Of 
these three items, a rguab ly o n ly the a mount a l located to the Genera l  Fund a ppears to be described by the term "state's 
sha re" as used in N DCC 57-52 .2-02(5) (c ) .  

However, the Tri ba l O i l  Extract ion tax is not taxed under section 57-51 . 1-02 a s  requ i red by sect ion 57-51 . 1-06, i nstead i t  
is  taxed u nder  sect ion 57-51 .2-02 . The STO was a uthorized to resolve a ny confl i ct between chapter 57-51.2 a nd 
chapters 57-51 a nd  57-5 1 . 1  i n  favor of the provis ion i n  chapter 57-51 . 2  by sect ion 57-51 .2-03, which provides "Th is 
chapter supersedes a ny incons istent p rovisions of chapte rs 57-51 and  57-51 . 1  a nd a ny incons istent p rovisions of state 
law re lat ing to regu lato ry p rovis ions a nd state law re lati ng to o i l  and gas explorat ion a nd p roduct ion and adm i n istrat ion 
of those p rovis ions ." Therefore, it i s  my reco l lect ion of a conversat ion with the then-Deputy State Treasurer that the 
STO reso lved this confl i ct by deeming the "state's share" of the Tri ba l  Oi l  Extraction Tax as e nt i re ly i ntended to go to the 
state Genera l  Fund because the other  funds receiving distr ibut ions i n  chapter 57-51 .1  d id not  d i rect money toward the 
State and  thus  those p rovis ions d id  not address the "state's share ." 

F u rther, d u ring  the 2009-2011  b ienn ium, the fo l lowing statute d i rected the d istribut ion of the state's share u nder 
chapter 57-51 . 1 :  

• 

57-51 .1-07.2. (Contingent repeal - See note} Permanent oi l  tax trust fund - Deposits - I nterest - Adju stment of 
d istribution formula . 
The state t reasure r  sha l l  deposit seventy-one m i l l ion  do l l a rs of revenue derived from taxes imposed o n  oi l  a nd 
gas under  chapters 57-51 a nd 57-51 . 1  i nto the genera l  fund .  Revenue exceed ing seventy-one m i l l ion do l l a rs 
m ust be deposited by the state treasure r  i n  the perma nent o i l  tax trust fund .  I nterest earn ings of  the permanent 

1 
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o i l  tax trust fund m ust be cred ited to the genera l  fund .  fhe princi pa l  of the permanent o i l'fax trust fun d  may not 
be  expended except u pon  a two-th i rd s  vote of the members e lected to each house of the legis lative a ssemb ly. 

P lease note that N DCC 57-5 1 . 1-07 .2 a lso inc luded a provision for the D i rector of the Budget to ad just the $71 m i l l ion 
figu re, mean ing that the actua l  cap may have been d ifferent .  • 
I t  is my u nde rsta n d ing from the STO that for the fi rst t h ree months in which the STO made  d istri b ut ions of the Triba l  O i l  
Extraction Tax (Septembe r, October, and  Nove m be r  of 2009), the STO fo l lowed the d i rect ion i n  57-5 1 .1-07 .4 ( s i nce 
repea led) ,  which stated "Notwithstand ing a ny other provis ion of law, the state t reasu re r  sha l l  transfe r to the permanent  
o i l  tax trust fund the  fi rst seven hund red thousand do l l a rs of the state's sha re of tax reven ues under  th i s  chapter  from 
o i l  p roduced from wel l s  with in  the exterio r bounda ries of the Fort Bertho ld Reservation after J u ne  30, 2009 ." During the 
month of December  2009 (d istri b ut ion of Extract ion taxes co l lected in  Novembe r  on  o i l  p roduced  i n  October) the 
$700,000 ca p i n  57-51 . 1-07.4 was met .  Du ring th is  month the tota l amount reta ined by the State (afte r the sp l it with 
the tr iba l gove rnment) of the Triba l  Oil Extraction tax was $317,421.79 .  The STO d epos ited $235,529 .65 d i rect ly into the  
Permanent O i l  Tax Fund  which met the  ca p requ i rement in  57-51 . 1-07 .4. With the rem a in i ng $81,892 . 14, the  STO 
fo l lowed the requ i rements of 57-51 .1-07 and  perfo rmed the sp l it which a l located 20% to the Resou rces Trust F und, 20% 
even ly d iv ided between the Common Schoo ls  Trust Fund  and  the Foundat ion Aid Sta b i l izat ion Fund ,  and  the 60% state 
share went into the Permanent O i l  Tax Fund  s ince the genera l  fund cap had a l ready been met .  I n  each month fo l lowing 
th is, for the rema inder  of the b ienn i um, the STO performed the d istribut ion of these funds i n  the manner in wh ich it 
i nterpreted N DCC 57-51 .2-02 (5) (c) by deposit ing the ent i re amount of the Triba l O i l  Extraction Tax reta ined by the state 
into the Permanent Oil Tax F und .  

The lega l sta ndard app l icab le  to  th is issue i s  t h a t  " [T] he  construction o f  a statute by  a n  adm i n istrative agency charged 
with [ its] execut ion is entit led to weight and  [the  cou rt] wi l l  defe r  to a reasonab le  interpretat ion of that agency un less i t  
contrad icts c lea r a nd u namb iguous statutory la nguage." F rank  v. Traynor, 600 N .W.2d 5 16, 520 ( N .D .  1999) .  The State 
Treasure r's Office is charged with adm in istering the reven ue d istri butions under  these chapters. U nder  this sta ndard ,  
when faced with a n  a mbiguous  statute, the STO's determ ination of  the  best method to resolve the confl ict wi l l  be 

• recognized by the cou rts . F u rther, as  noted a bove, sect ion 57-51 .2-03 d i rects that a ny confl i ct between chapter 57-51 .  
and  chapters 57-5 1 o r  57-51 . 1  m ust be  reso lved by  favoring the provis ion in  cha pter 57-51 .2 .  I n  my o pinion, the  STO's 
reso l ut ion of th is confl ict does not contrad ict c lear a nd unambiguous statuto ry language, a nd  is consistent with the 
intent shown by the legis lat ive h istory and sect ion 57-51 .2-03 . 

Therefore, my advice was for the STO to continue  ma king d istrib utions of the state's sha re of t ri b a l  o i l  extract i on  tax 
revenue p u rsuant to the ir  reasonab le  i nterpretat ion of these ambiguous statutes, and  to seek a corrective amendment 
i n  the next legis lat ive session .  It is my u nde rsta nd ing that the STO sought and  rece ived an amendment in_201 1  HB  1268 
in  a n  attempt to a dd ress some of the amb igu it ies i n  these chapters, but the b i l l  u lt imate ly fa i l ed  i n  favor of s imi lar  
legis lat ion which d id not conta i n  the corrective amendment. Also, the STO worked with the Legis la tu re on other  b i l l s  
affecting these chapters, i nc l ud ing 2011 H B  1451 wh ich e l im inated the Permanent O i l  Tax Trust Fund  and d i re cted 
where state revenues were to be deposited . 

--Edwa rd · 

Edward E .  Erickson 
Assistant Attorney General 
State of North Dakota 
Office of the Attorney General 
600 E .  Boulevard Ave. 
Bismarck, ND 58505-0040 
(701 ) 328-3536 
FAX (701 ) 328-2226 
TTY (800) 366-6888 
eerickso@nd .gov • 
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Senate Bil l 2362 

Senate Finance and Taxation Committee 
March 13 ,  2019 

INVESTING FOR EDUCATION 

Jodi A. Smith, Commissioner 

Chairman Cook and members of the Senate Finance and Taxation Committee, I am Jodi Smith, the 
Commissioner and Secretary for the Board of University and School Lands (Board) . I am here to testify 
in on Senate Bill 2362 . 

The Department of Trust Lands (Department) is the administrative arm of the Board, serving under the 
direction and authority of the Board. The Board is comprised of the Governor, Secretary of State, Attorney 
General, State Treasurer, and Superintendent of Public Instruction. The Department's primary 
responsibil ity is managing the Common Schools Trust Fund (CSTF) and 12 additional permanent 
educational trust funds. The beneficiaries of the trust funds include local school districts , various colleges 
and universities, and other institutions in North Dakota. The Department manages four additional funds: 
the Strategic Investment and Improvements Fund, the Coal Development Trust Fund, the Capitol Building 
Fund, and the Indian Cultural Education Trust. 

The Department also administers the responsibili ties outlined in the Uniform Unclaimed Property Act, 
N .D .C .C .  ch. 47-30 . 1 .  In this role the Department collects "unclaimed property" (uncashed checks, 
unused bank accounts, etc . ) ,  and processes owners' claims. This property is held in permanent trust for 
owners to claim, with the revenue from the investment of the property benefiting the CSTF. 

Addit ional ly, the Department operates the Energy Infrastructure and Impact Office (E I IO) ,  which provides 
financial support to political subdivisions that are affected by energy development. Assistance is provided 
through both the oil and gas impact grant program and the coal impact loan program. The E I IO also 
distributes energy and flood grants carried over from prior biennia. 

HISTORY 
In 1889, Congress passed the Enabling Act "to provide for the division of Dakota [Territory] into two 
states, and to enable the people of North Dakota, South Dakota, Montana, and Washington to form 
constitutions and state governments, and to be admitted into the union on an equal footing with the 
original states, and to make donations of public lands to such states. " Act of February 22, 1889, Ch. 180 ,  
25 Statutes at Large 676.  
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Section 10 of this Act granted sections 16 and 36 in every township to the new states "for the support of 
common schools. "  In cases where portions of sections 16 and 36 had been sold prior to statehood, 
indemnity or "in lieu" selections were allowed. In North Dakota, this grant of land totaled more than 2 .5  
million acres. 

Sections 12 ,  14 ,  16 ,  and 17 of the Enabling Act, and other acts referred to therein, provided further land 
grants to the State of North Dakota for the support of colleges, universities,  the state capitol, and other 
public institutions. Revenues are generated through the prudent management of trust assets, which 
assets include approximately 706 ,600 surface acres and 2 .6  million mineral acres. 

ALLOCATION AND HISTORY OF OIL EXTRACTION TAXES 
The State of North Dakota imposes production and extraction taxes on all oil produced in the state. The 
oil extraction tax is imposed on all oil produced in the state pursuant to N. D.C .C. § 57-51 . 1-02 . Oil 
production subject to this tax includes production attributable to tribal trust lands on the reservation and 
on tribal trust properties outside reservation boundaries pursuant to N .D .C .C .  § 57-51 .2-02(3). All taxes 
imposed under N. D.C .C. ch. 57-5 1 . 1-2 are deposited into the oil extraction tax development fund, 
pursuant to N .D .C .C .  ch. 57-5 1 . 1-6 .  N .D .C .C .  § 57-51 . 1-07 allocates these oil extraction taxes to several 
funds, one of which is the CSTF. Consistent with statute, Article X, § 24 of the North Dakota Constitution 
(Article X, § 24 ) provides that " [t]en percent of the revenue from oil extraction taxes from taxable oil 
produced in this state must be deposited into the common schools trust fund. "  Below is a chart showing 
the allocation of moneys in the oil extraction tax development fund (Extraction Tax Allocation) . 

l 

Oil Extraction Tax Development Fund 

Extraction Tax funding 
pursuant to 

N .D .C .C .  § 57-51 . 1 -07 

I l 

Receiving funding distributions per the North Dakota 
Constitution 

Receiving funding distributions per the North Dakota 
Century Code 
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In 1993, the 53rd Legislative Assembly approved Senate Concurrent Resolution (SCR) 401 1 ,  entitled "Oil 
Extraction Tax Revenues - Proposed Constitutional Amendment" . The resolution proposed a new 
section to Article X of the North Dakota Constitution that if passed by the electors, would direct the 
allocation of oil extraction tax revenue as follows: 

a. 20% of the revenue from oil extraction taxes from taxable oil produced in the state 
must be allocated to: 

i . 50% to the common schools trust fund and 

ii . 50% to the foundation aid stabilization fund; the interest income must be 
transferred to the general fund on July 1 of each year. 

SCR 40 1 1  was approved by the voters in the 1994 general election. Article X, § 24 was effective for oil 
produced after June 30, 1995.  

In 1995,  the 54th Legislative Assembly amended N .D .C .C .  § 57-5 1 . 1-07 by allocating 20% of the oil 
extraction tax revenues in the oil extraction tax development fund, as provided in Article X, § 24. Under 
Article X, § 24, this allocation was distributed equally to the CSTF and to the Foundation Aid Stabilization 
Fund (FASF). 

In 20 1 1 ,  the 6Zd Legislative Assembly passed SB 2 129, amending N.D .C .C .  § 57-5 1 . 1-07 to identify by 
name "the common schools trust fund" and "the foundation aid stabilization fund" as the recipients; 
however, no change to the allocation was made. 

The Legacy Fund was approved by the voters in the 20 10 general election. Article X, Section 26 of the 
Constitution requires: "Thirty percent of total revenue derived from taxes on oil and gas production or 
extraction must be transferred by the state treasurer to a special fund in the state treasury known as the 
legacy fund. "  In SB 2 129, the 62nd Legislative Assembly added the Legacy Fund as a recipient of 30% of 
oil extraction tax revenue. 

Amendments to N. D .C .C .  § 57-5 1 . 1 -07 by the 63 rd and 65th Legislative Assemblies resulted in no changes 
to allocations to the constitutional funds, namely: the CSTF, FASF, and the Legacy Fund. 

Despite the amendments to N .D .C .C § 57-5 1 . 1-07 since 1995, the allocations to both the CSTF and the 
FASF have each remained constant at " [t]en percent of the revenue from oil extraction taxes from taxable 
oil produced in this state , "  per Article X, § 24. Similarly, no changes have been made to the 30% 
allocation to the Legacy Fund since 201 1 .  

Based upon the distributions to these three constitutional funds, it is evident the Legacy Fund has 
received its 30% share of oil extraction tax revenue as required by the Constitution and N. D.C.C.  § 57-
5 1 . 1-07. It is equally evident that the CSTF and the FASF have not received the combined 20% allocation 
( 10% to each fund} as required by the Constitution and N.D .C .C .  § 57-5 1 . 1-07 . 
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j 

Oil Extraction Tax Development Fund 

Current Distribution of State's 
Share of Extraction Taxes 

Collected Pursuant to Tribal 
Agreements .._ ___ "'- _____ __, 

I I 

Receiving funding distributions per the North Dakota 
Constitution 

Receiving funding d istributions per the North Dakota 
Century Code 

COMMON SCHOOLS TRUST FUND 

Per Article IX, Section 2 of the North Dakota Constitution: 

Distributions from the [CSTF] , together with the net proceeds of all fines for 
violation of state laws and all other sums which may be added by law, must be faithfully 
used and applied each year for the benefit of the common schools of the state and no part 
of the fund must ever be diverted, even temporarily, from this purpose or used for any 
purpose other than the maintenance of common schools as provided by law. Distributions 
from an educational or charitable institution's trust fund must be faithfully used and applied 
each year for the benefit of the institution and no part of the fund may ever be diverted, 
even temporarily, from this purpose or used for any purpose other than the maintenance 
of the institution, as provided by law. 

For the biennium during which this amendment takes effect, distributions from the 
perpetual trust funds must be the greater of the amount distributed in the preceding 
biennium or ten percent of the five-year average value of trust assets, exclud ing the value 
of lands and minerals. Thereafter, biennial distributions from the perpetual trust funds must 
be ten percent of the five-year average value of trust assets, excluding the value of lands 
and minerals. The average value of trust assets is determined by using the assets' ending 
value for the fiscal year that ends one year before the beginning of the biennium and the 
assets' ending value for the four preceding fiscal years. Equal amounts must be distributed 
during each year of the biennium. 

Since changes to the Constitution became effective in 2009, trust growth, and trust distributions to 
beneficiaries, have increased at historic rates. As the following table shows, per pupil distributions to K-
12 education have increased from approximately $400 per pupil per year during the 2009-1 1 biennium 
to a projected $1 , 3 19  per student during the 20 19-2 1 biennium. During that same period of time, 
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distributions from the CSTF grew from approximately 4 .0% of the cost of education to a projected 13 .9% 
of the cost of education. 

Common Common Schools 
Biennium Amount Distributed Schools % of $ / Pupil 

Cost Education Distribution 
2009-1 1 $ 77 , 178,000 4 .0% $ 400 .96 
201 1-13 $ 92 , 5 14,000 4 .5% $ 46 1 . 33 
2013-15 $ 130 ,326,000 6 .0% $ 643.27 
20 15-17  $ 206, 134,000 8 .6% $ 97 1 .69 
2017-19 $ 288 ,264,000 1 1 . 5% $ 1 , 3 18 .88 
20 19-2 1 $ 366 ,756,000 13 .9% $ 1 , 592 .35 

The table below is another look at the CSTF's impact on education. With the inclusion of the 2019-2 1 
contribution, the CSTF will have supplied nearly $ 1 bi llion ($991 , 480,000) to the schools in the last eight 
years. 

Biennium Formu la Payment Common Percentage Common Schools 
Schools of Formu la Increase 

2013-15 $ 1 , 752 , 100 ,000 $ 130 ,326,000 7 .4% $ 37, 812 ,000 
20 15-17  $ 1 , 9 16 ,640 ,000 $ 206, 134,000 10 .8% $ 75,808,000 
20 17-19 $ 1 , 935,204, 163 $ 288 ,264,000 14.9% $ 82, 130 ,000 
20 19-2 1 $ 2 ,050, 702,333 $ 366 ,756 ,000 17 .9% $ 78,492 ,000 

SENATE BILL 2362 
The Board supports the bill insofar as it attempts to bring clarity to the requirement that the CSTF must 
receive " [t]en percent of the revenue from oil extraction taxes from taxable oil produced in this state,"  as 
required under Article X,  § 24 of the North Dakota Constitution and North Dakota law. Specifically, the 
bi ll clarifies how the extraction tax allocated to the State under any agreement pursuant to N .D .C .C .  ch. 
57-5 1 .2 is to be distributed . 

To date, the CSTF has not received its percentage of the extraction tax allocated to the State under any 
agreement pursuant to N. D .C .C. ch. 57-5 1 .2 .  As such, the Board also supports amendments to the b ill 
that would req u i re the CSTF to receive any and all moneys it should have been receiving under the 
Extraction Tax Allocation. In other words, it is the Board's position that based on Consti tutional and 
statutory requirements regarding tax allocation to the CSTF that have been in place for several years, it 
is essential to look retroactively to fill the constitutional funds. Article IX, § 2 of the North Dakota 
Constitution requires that "no part of the fund must ever be diverted, even temporarily. " 

All revenues received by the CSTF are invested upon receipt. If any amounts underpaid had been 
invested with the other CSTF assets, additional investment earnings would have been generated 
throughout the years, resulting in increased funds being available for distribution to fund K-12 education. 
The underpayment to the CSTF is currently estimated $62 , 794,306 in principal and $1 1 ,986,696 in 
interest earnings for a total of $74, 781 ,002. The following chart depicts the impact the underpayment has 
had on past biennial distri butions, inclusive of investment earnings. Future distributions presented do 
not include investment earnings. 
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Biennium 

20 1 1- 13  
20 13- 15  
20 15-17  
2017-19 
20 19-2 1 
202 1-23 
2023-25 
2025-27 

Impact on 
Beginning Assets 

$ 1 , 544, 182 
$ 1 1 ,475, 547 
$ 35,781 ,439 
$ 51 ,417 ,254 
$ 74,781 , 003 
$ 74,781 , 003 
$ 74,781 , 003 
$ 74,781 , 003 

Impact on 
Biennial Distributions 

$ 6 ,000 
$ 136,000 
$ 852 ,000 
$ 2 ,364,000 
$ 4,342 ,000 
$ 6 , 130,000 
$ 7 ,260,000 
$ 7 ,478,000 

* Impacts for biennia including 201 1-13 ,  20 13-15 ,  and 2015-17  include investment earnings 

Compounded investment earnings over the course of the next three biennia will add to the impact on 
biennial distributions. The effect of not retroactively filling the CSTF will have a permanent impact on the 
State's contribution to the per pupil cost of education in perpetuity. 

Simply stated, the Board supports Senate Bill 2362 to create clarity in the statute to ensure that moving 
forward, it is exceptionally clear how extraction taxes collected within the State are distributed to the 
CSTF. I t  is the position of the Board that the CSTF must be made whole by retroactively paying the fund 
the nearly $75 million of underpayment and the Board is open to finding a resolution. The effects of not 
repaying the CSTF will impact education in the State of North Dakota for generations to come. 

I look forward to working with the committee on these issues and will answer any questions. 
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North Da kota State Water Com mission Testimony 

Senate Bi l l  2362 
Senate F inance & Taxation Com mittee 

March 1 3, 20 1 9  

G ood m o rn i ng Cha i rm a n  Cook, and  mem bers of th e Sen ate F i na nce 

a n d  Taxati o n  Com m ittee, I a m  Garl a n d  E rbe le ,  North  Da kota 's State 

E n g i n ee r  a n d  Ch ief E n g i neer- Secreta ry to the  North  Da kota State 

Water Com m iss ion . I am appea ri ng before you tod ay reg a rd i ng 

Sen ate B i l l  2 3 6 2 .  

Sen ate B i l l  2362  has  been deve l oped t o  more c l ea r ly d efi n e  the  

d i st ri bu t i on  a n d  a l l ocation of  o i l extra ction  tax  revenues .  We su pport 

t h i s  l eg i s l at i on ,  a n d  the overa l l  effort to p rov ide  c l a ri ty m ov i ng  

forwa rd .  

Of pa rt i cu l a r  i n terest to the State Water Com m i ss ion  a re d i stri but ions 

re l ated to the Resou rces Tru st Fu n d ,  wh ich  i s  i d ent ifi ed i n  North 

D a kota 's Const itut ion as  a rec i p ient  of  o i l  extra ct ion  tax reven u es .  
Cu rre n t ly ,  by  Leg is l at ive a ct ion ,  the  Resou rces Tru st Fu nd  receives 20  

percent  o f  t he  state's o i l extract ion tax reven u e .  Th i s  sou rce of 
fu n d i ng h a s  become North  Da kota 's p ri m a ry reven u e  strea m for water 
d eve l o p m ent p rojects th roug h ou r ag ency .  

T h e  m ost recent reven u e  p roject ion  i n c l u d es a pp rox i mate ly $388 
m i l l i o n  for the  2 0 1 9-202 1 b ien n i u m  from o i l extra ction ,  i nto th e 
Resou rces Tru st Fund . D u ri ng that  sa me t i me  period , we h ave 
i d e nt ifi ed over  $900 m i l l i on  in l oca l p roject sponsor cost-s h a re fu nd i ng  

n eed s from the state . Th i s  l a rg e  gap  i s  not u n i q u e  of th e u pcom i n g  
b i e n n i u m ,  but rather, h a s  been t h e  norm for th e l a st severa l b ien n i a . 

• 
I n  s h o rt,  North Da kota h a s  tremendou s water i nfrastru ctu re need s -

1 
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from fl ood contro l  a n d  water su pp ly  p rojects, to d a m  repa i rs a nd 

i rrig at ion  d eve lopment .  

It  i s  ou r u nd e rsta n d i ng that s i n ce 2008,  a p p rox i m ate ly  $ 1 2 5  m i l l i on i n  

o i l extra ct ion  tax revenue  t ha t  was  mea nt  for the  Resou rces Tru st 

Fu n d  was d i stri buted to oth er  fu nds .  Therefore, i n  cons iderat ion  of 

h i stori c a nd futu re water deve lopment  fu n d i n g  n eed s that  ex i st 

th rou g h out  the  state, I respectfu l ly req u est th at  l a n g uage  be i n c l u ded 

i n  Sen ate B i l l  2362  that wou ld  retroactive ly  reesta b l i sh  a l ternatively 

d iverted fu n d s, p l u s  i nterest, back i n to the Resou rces Tru st Fu nd . 

M r. C ha i rm a n ,  th i s  conc l udes my testi mony on Senate B i l l  2 3 62 . If 

you h ave a n y  questions,  I w i l l  do my best to add ress th em . 

2 
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Testimony of Eric Volk, Executive Director 

ND Rural Water Systems Association 

Senate Bill 2362 

Senate Finance and Taxation Committee 

March 13 ,  2019  

Chairman Cook and members of  the Senate Finance and Taxation Committee, my name 

is Eric Volk. I am the executive director of the North Dakota Rural Water Systems Association 

(NDRWSA). Our vision is to ensure all of North Dakota has access to affordable, ample, and 

quality water. NDRWSA is committed to completing and maintaining North Dakota' s water 

infrastructure for economic growth and quality of life. Today I am submitting testimony in 

support of SB 2362 as it helps address the critical water needs of North Dakota. 

Rural/Regional Water Facts : 

Serve over 1 50,000 rural residents (55 ,000 connections) 

Provide water to 263 (74%) of North Dakota' s 3 5 7  incorporated cities 

Furnish water to over 255 ,000 North Dakota residents 

Provide service through over 40,000 miles of pipe 

In addition to the Southwest Pipeline Proj ect, Northwest Area Water System, the Red 

River Valley Water Supply Proj ect and the Western Area Water Supply Proj ect, there are 

currently many other rural and regional projects in various stages of development across the 

state . Some examples of these proj ects are the completion of the large expansion of the 

Southeast Water Users District, the further development of the Northeast Regional Water 

District, and the completion of a county wide expansion of Stutsman Rural Water District, in 

addition to several others ; many of them located in the oil impacted areas of our state . The total 

cost of these rural and regional projects for the next biennium is nearly $70 million ($50 million 

state grant is needed) . Please see attached s readsheet and ma . 
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10-Year Rural Water Funding Need : 

$320,000,000 

20-Year Rural Water Funding Need : 

$6 1 6,000,000 

With that said, the NDRWSA supports SB 2362 .  Thank you for g1vmg me the 

opportunity to provide testimony on behalf of the members of the NDRWSA. Eric Volk, 

cri cvo lk. !'c1lndrw .org 



l - AGASSIZ WATER USERS DISTRICT - GILBY 
System Expans ion and Interconnect Project 

2 - ALL SEASONS WATER USERS DISTRICT - BOTTINEAU 
Expans ion Project 

DAKOTA RURAL WATER DISTRICT - F INLEY 
User Expansion 

4 - EAST CENTRAL REGIONAL WATER DISTRICT - THOMPSON 
User, Transmission P ipel ine Expansion , Wel l  Expansion and Distr ict I nterconnect 

5 - GREATER RAMSEY WATER DISTRICT - DEVI LS LAKE 
Expans ion Project - Oswald Bay 

6 - MCLEAN SHER IDAN RURAL WATER DISTRICT - TURTLE LAKE 
System Wide Improvements/Expansion Project 

7 - MISSOURI WEST WATER SYSTEM - MANDAN 
Harmon Lake Area , North Mandan/H ighway 25, and Hwy 1 806 - Huff & Fort Rice Expansion 

8 - NORTH CENTRAL REGIONAL WATER DISTRICT - MINOT 
C ity of Bened ict Water Distr ibution System 

9 - NORTH PRAIR IE  RURAL WATER DISTRICT - MINOT 
M inot to Velva Hwy 52 Project 

l O - NORTHEAST REGIONAL WATER DISTRICT - CAVALIER 
Water Loss I nfrastructure , User Expansion Phase I I ,  and City of Devi ls Lake Phase I I  

l l - SOUTH CENTRAL REGIONAL WATER DISTRICT - BISMARCK 
North Bur le igh Water Treatment Plant Pretreatment Improvements 

1 2  - SOUTHEAST WATER USERS DISTRICT - MANTADOR 
Replacement of Existi ng 1 . 5" G lued Pipe , Reg ional ization Water Treatment P lant ,  and 
System Wide Expansion 

1 3  - STUTSMAN RURAL WATER DISTRICT - JAMESTOWN 
Water Supply to Streeter, Phase 7 Water Supply 

1 4 - TRI -COUNTY WATER DISTRICT - PETERSBURG 
Rural Distr ibut ion P ipel ine Expansion 

1 5  - WALSH RURAL WATER DISTRICT - GRAFTON 
User, Transmiss ion P ipel ine Expansion Phase I I ,  Connection to Drayton 

1 6 - WESTERN AREA WATER SUPPLY - WILLISTON 
System Wide D istribution Expansion 

1 7  - SOUTHWEST P IPELINE  PROJECT - DICKINSON 
System Upgrades 
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Rural Water 
SYSTEMS ASSOCIATION 

27 1 8  Gateway Avenue #20 1 • Bismarck. ND 58503 
Phone: 70 1 -258-9249 • FAX: 701 -258-5002 
Emai l : ndrw@ndrw.org • www.ndrw.org 
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Northwest Rural Water District 
(70 1 )  774-891 5  
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McKenzie County 
Rural Water Association 

(70 1 )  842-2821 
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M O U N T RAIL 
North Central Regional 

Water Dist 
(70 1 )  852-1 886 
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Fort Berthold Rural Water 

M C K E NZIE 

! (701 ) 627-8 1 85 i · - - · - --· 
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Northeast Regional Water District 

(10 1 )  265-8503 I 
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PO Box 2254 
Bismarck, ND 58502 
(701) 223-4330 
FAX (701) 223-4645 

Barnes Rural Water District Cass County Government Cass County Joint Board Devils Lake Devils Lake Basin Joint Board Dickinson Fargo Garrison Diversion Conservancy District Grafton Grand Forks Grand Forks - Traill Water District Lake Agassiz Water Authority Lisbon Mandan McLean-Sheridan Rural Water Mercer County Water Resource District Minot Missouri River Joint Board 
• rth Central Regional Water District orth Dakota Association of Counties North Dakota Farmers Union North Dakota Irrigation Association North Dakota League of Cities North Dakota Public Finance Authority North Dakota Rural Water Systems Association North Dakota Soybean Growers Association North Dakota State Water Commission North Dakota Water Resource Districts Association North Dakota Water Users Association North Dakota Weather Modification Association Northeast Regional Water District Northwest Area Water Supply Red River Joint Water Board Souris River Joint Board South Central Regional Water District 
•uthwest Water Authority 1tsman Rural Water District alley City West  Fargo Western Area Water Supply Willi ston 

Testimony of Lance Gaebe, Executive Director 
North Dakota Water Coa l ition 

In Support of SB 2362 
March 13, 2019 

M r. Cha i rman  a nd  members of the Senate F ina n ce a nd Taxat ion Committee, my 
name is La nce Gae be and I se rve as the Executive D i recto r of the North Dakota Wate r 
Coa l it ion .  

The North Dakota Wate r Coa l it ion fo rmed i n  1994 to  advocated fo r the com pletion 
of North Da kota's water i n frastructu re fo r economic  growth and  qua l ity of l ife .  The 
Water Coa l it ion bri ngs together  more than 40 wate r p roject sponsors and  groups to 
work towa rd un ity fo r support of wate r projects across No rth Da kota . Co l l aboration 
with i n  the wate r commun ity and  bu i ld i ng consensus rega rd i ng fu nd ing needs a nd 
p rio rities a re essentia l i n  meet ing the wate r resou rce ma nagement needs of North 
Da kota . 

The state funds the State Water Commission's ope rat ions, ca p ita l projects and 
gra nts fo r wate r supply, flood control , i rrigat ion and  gene ra l  wate r ma nagement projects 
across the state from the Resou rces Trust Fund and  the Water Deve lopment Trust Fund.  
Artic le X of the North Da kota Constitution created the Resou rces Trust Fund and in  
Section 22 i t  sti pu l ates that revenue  from taxes imposed o n  the extract ion of o i l  be 
a l located to the Resou rces Trust Fund . 

The North Da kota Wate r Coa l it ion supports Senate B i l l  2362 to imp lement a 
c la rificat ion so the fu l l  a mount of the o i l  and  gas extract ion tax a l located to the 
Resources Trust Fund is deposited in that fu nd .  We est imate that there is as m uch as 
$ 125 m i l l i on  over the l ast decade that shou ld  have been deposited in the Resources 
Trust Fund and  used fo r wate r i nfrastructure ,  but u nfortunate ly it was d i rected to other 
funds .  Thus, we support a correct ion of how the mon ies  a re deposited going fo rward and 
a lso advocate fo r the restorat ion of  the $125 m i l l i on  to the Resou rces Trust Fund for 
critica l ly im porta nt wate r projects . 

The Water Coa l it ion members a ppreciate the state's com m itment to fund water 
projects. However, it is d ifficu l t  to accomp l ish the l a rge-sca l e  wate r infrastructure 
projects with the $350 .7 m i l l io n  cu rrently projected in the Resou rces Trust Fund in 2019-
21 .  Fo r the u pcom i ng b ie nn i um  a lone, there a re over $700 m i l l i on  i n  shovel  ready­
necessa ry water p rojects, thus the Wate r Coa l i t ion supports the effo rts conce ived in SB 
2362 to add ress the i nte rpretat ion issues of how oi l  and gas extra ctio n tax revenues 
gene rated on  the Fort Bertho ld I nd i an  Reservat ion a re deposited i nto the Resources 
Trust Fund .  Resto r ing the m on ies back into the Resources Trust Fund wou ld help to fu nd 
more vita l wate r i nfrastructu re p rojects, protect ing the state and its resources. 

North Da kota ' s  wate r infrastructure projects, which a re sum m a rized in  the Meeting 
the Challenge XI document, have been and wi l l  cont inue to be d rivi ng fo rces i n  the future 
of North Da kota . I n  o rde r  to protect our  growing cit ies a nd resou rces, state fu nd ing is 
needed .  That is why we support SB 2362 and  ask fo r the fu l l  resto ration of mon ies back 
i nto the Resou rces Trust Fund .  

We appreciate you r  past support o f  wate r infrastructu re a nd  u rge you r  cont inued 
support of North Da kota 's wate r i nfra structure with the adopt ion of SB 2362 .  
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Fargo-Moorhead Area Diversion Projed 
The Fargo-Moorhead Area Divers ion Project1'1Ni l l  

establ ish j n  exc�ss of  1 00-year flood protection for the 
· Meeting the 
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construction of a 30-mi le , 20 ,000-cubic-feet-per-second fo Ve lva, there Is also a rural reaches portion that Is th 
d iversion channe l ,  upstream retention and an intricate STaRR prog ram , wh ich is looki ng at structure acqu isit ion , 
system of in-town levees.  The project provides flood r ing d i ke , and re locat ion opt ions. There are also plans to 
risk reduction from six rivers,  i nc lud i ng the Red , Wi ld look at enhanced conveyance from Ve lva to the Canad ian 
Rice , Sheyenne , Maple , Rush and Lower Rush Rivers . border. The ru ral reaches port ion is approximate ly $1 80 
The project inc ludes an embankment and t ie-back levee mi l l ion ,  bri ng ing the enti re project to over $1 b i l l ion .  
that wi l l  temporar i ly retain flood waters upstream of the 

metropol itan area in  t imes of extreme flood i ng to ensu re 
no downstream impacts. I n  add i t ion to the d iversion 
channe l ,  the project wi l l  inc lude i n -town levees along the 
Red River th rough Fargo. These levees wi l l  enable flood 
waters to safe ly pass th rough the metro area, as we l l  
as  the d ivers ion channe l ,  wh ich wi l l  he l p  reduce project 
impacts and wi l l  provide more robust flood r isk reduction . 

The project was federal ly authorized i n  201 4 
th rough the passage of the Water Resou rces Reform & 
Deve lopment Act and a Project Partnersh i p  Ag reement 
was s igned with the U.S .  Army Corps of Eng ineers i n  
201 6 .  Efforts are also underway with permitt ing agencies 
in  North Dakota and Minnesota, inc lud i ng a new permit 
appl icat ion submitted to M innesota i n  March of 201 8 .  A 
permit decision is expected i n  the winter of 201 8 .  

I n  December 201 8,  the Divers ion Authority re leased 
new $2 . 75 b i l l ion cost estimate . The proposed 
nd i ng plan for the Project i nc ludes $750 m i l l ion from 

he deferral government ($450 m i l l ion committed to 
date) ,  $870 m i l l ion for the State of North Dakota ($570 
committed to date) ,  and over a b i l l ion dol lars local ly 
provided by approved sales taxes i n  Fargo and Cass 
County. 

Souris/Mouse River Flood Protedion 
Projed 

The Mouse River Flood Protection plan consists of 
an overal l  project from the 49th Paral le l (Sherwood) to 
49th Paral le l (Westhope) .  The pre l im inary a l ignment for 
protection measu res is an area from the Mouse River 
State Park to Ve lva and consists of levees ,  floodwal ls ,  
r iver d iversions and closu re featu res ,  transportat ion 
closure structures ,  i nterior pump stat ions, r i ng d i kes ,  
and residential and commercial property acqu isit ions i n  
the flood al ignment boundary. Levees comprise nearly 
90 percent of the al ignment, tota l ing 21 .6 m i les.  The 
remainder of the al ignment consists of 2 .8 m i les of 
floodwal ls and 30 transportat ion closu re structures (1 9 
roadway and 1 1  rai l road) .  I n  add i t ion , the project would 
requ i re 33 stormwater pump stat ions. 

The estimated project cost is $820 m i l l ion ,  based on 
e cu rrent leve l of design based on a 27 ,400 cfs flood 

vent. Of th is estimated cost , $565 m i l l ion is re lated 
to construct ion,  $1 54 m i l l ion is re lated to property 
acqu isit ion , and the remain ing $1 01 m i l l ion covers 
plann ing ,  eng ineer i ng ,  and prog ram management costs. 
I n  ad d i t ion to the urban portion from Mouse River Park 

Sheyenne River Flood Protedion 
In the fal l  of 201 1 ,  Val ley City began deve lop ing 

investment strateg ies for permanent flood protection .  
Funds were or i g inal ly approved for the Val ley City 
Permanent Flood Protection du r i ng the 201 3 N D  
Legislative Session . Th is flood protection consists of 
a combination of c lay levees ,  floodwal ls and se lect 
property acqu isit ions. Phase 1 of the project, protecting 
residential property and Val ley City State University, was 
completed in the fal l  of 201 6 .  The second phase wi l l  
focus on Main Street and one of the city's Distr ibution 
Power Substat ions. Design for Phase 2 is gett i ng 
started with work anticipated to beg in  i n  201 7 .  Overal l  
complet ion is expected with i n  e ight years assuming an 
average of $25 m i l l ion i n  state fund i ng each bienn ium 
over that t ime per iod . 

Lisbon deve loped a permanent flood protection p 
wh ich i nc ludes home acqu isit ions and levee constru 
along the Sheyenne River. With the he l p  of the State 
Water Commission ,  the city began construction on Levee 
A in 201 4 .  Levee A t ied i nto exist ing h igh ground on the 
northwest side of the city and extended east to ND State 
Hwy 32 . The fo l lowing year, the city constructed Levee C,  
wh ich started just east of  N D  State Hwy 32 and extends 
south to a point that is just north of ND State Hwy 27 .  
The city is cu rrently construct ing Levee E ,  wh ich i nc ludes 
1 ,  1 00 feet of flood protection on the east side of the 
Sheyenne River between ND State Hwy 27 and 8th Ave . 
The city is cu rrently i n  the design process for Levee D 
and Levee F and look to be under construction i n  201 7 
and 201 8 ,  respective ly. Once Levee D and Levee F are 
constructed , levee work wi l l  be completed i n  the northern 
port ion of the city. 

Devils Lake Outlet Operations 
The state completed construction of an outlet from 

the west end of Dev i ls  Lake to the Sheyenne River i n  
2005 . The or i g inal west-end pumps were designed with 
a maximum capacity of 1 00 cubic feet per second (cfs) . 
Mod ificat ions constructed i n  early 201 0 increased that 
capacity to 250 cfs. Du r i ng the summer of 201 2 ,  as t 
flood water continued to rise i n  the Devi ls Lake Basi 
state also completed an outlet from East Devi ls Lak 
a maximum capacity of 350 cfs. The combined operat ing 
capacity of the West and East Devi ls Lake outlets is 
600 cfs, and together, the outlets have d ischarged over 
1 . 1 6  m i l l ion acre-feet .  At the cu rrent lake e levation , th is 



Challenge XI 
me corresponds to approximately 6 .5 feet of flood 

water on top of the lake surface. The funding request 
for Devi ls Lake Outlet Operations go towards the costs 
associated with operat ing the Devi ls Lake Out lets , 
mon itoring the outlet and downstream water qual ity, 
and provid ing m it igation for those who are adversely 
impacted by outlet operation . 

Rural Water Supply 
Regional/rural water systems provide a safe, rel iable, 

h igh-qual ity, and affordable water supply to North Dakota 
residents, farms,  industries , subdivisions, and smal l 
commun ities. I n  order to meet the growing statewide 
water needs, Garrison Diversion Conservancy District ,  
the State Water Commission , the four  Tribal Nations, and 
the North Dakota Rural Water Systems Association are 
working cooperatively to solve water qual ity and quantity 
problems. 

Projects for the 201 9-2021 bienn ium include, but 
are not l im ited to, expansions of Agassiz WUD, All 
Seasons WUD, Dakota RWD, East Central RWD, Greater 
Ramsey WD, McLean- Sheridan RWD, Missouri West 

ter System, North Prai rie RWD,  North Central RWD 
east RWD,  South Central RWD,  Southeast RWD, 
man RWD,  Tri-County WD, and Walsh RWD.  

ithout assistance, many systems could not reasonably 
afford to bring water to people who desperately need it or 
comply with complex regu lations and mandates. 

Municipal Water Supply 
North Dakota's 357 incorporated cit ies generate over 

90% of in-state sales tax annual ly. A critical component 
of their revenue generat ing abi l ity is a sustainable 
mun ic ipal water infrastructure that supports water 
demand and water qual ity. The partnership of local and 
state funding for water infrastructure capital investments 
encourage and strengthen a growing state economy. 
These projects not on ly serve mun ic ipal and industrial 
customers ,  but also serve rural water customers 
through current and future water supply reg ional ization 
partnersh ips .  

Red River Valley Water Supply Projed 
(RRVWSP) 

The Red River Val ley Water Supply Project 
(RRVWSP) is a plan to safeguard water for North Dakota 
commun ities and rural water systems in t imes of drought 

l ivering water from the M issouri R iver to central and 
rn North Dakota through a buried pipel ine. Upon its 

c mpletion , the RRVWSP wi l l  benefit about half of North 
Dakota's popu lat ion by provid i ng an emergency water 
supply during droughts . 

The water wi l l  also provide opportun ities for industrial 

- . �· ' -:I .- ,. . ' . 
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development, as a current lack of industrial water supply 
has driven industries to obtain water through less 
des irable means and/or relocation out of North Dakota. 

Funding requested is to be al located towards 
construction of a pipel ine segment, as wel l  as completi 
the final design of key components and the land 
acqu isit ion process for the RRVWSP. 

Southwest Pipeline Projed (SWPP) 
The Southwest Pipel ine Project (SWPP) cont inues its 

m ission of qual ity water for southwest North Dakota. 
The North Dakota State Water Commission (SWC) has 
been construct ing a complex network of p ipel i nes, pump 
stat ions, reservoi rs and treatment fac i l it ies since 1 986. 
More than 56,000 North Dakota residents receive qual ity 
water from the SWPP with service provided to more 
than 7 ,  1 50 rural locations through over 5 ,262 mi les of 
pipel ine .  Service is also avai lable to three crew camps, 
two raw water depots, Red Trai l  Energy Ethanol Plant, 2 1  
raw water customers ,  M issouri West Water System and 
Perkins County Rural Water System . 

The SWPP continues construction on the 
supplemental intake at Renner Bay on Lake Sakakawea. 
Progress is being made on the raw-water main 
transmission p ipel ine.  Construct ion is also continu ing on 
the Residuals Handl ing Fac i l ity i n  Dickinson . The th i rd 
WTP recently came on l ine .  The Project is increasing 
i ts storage capacity with the add it ional Dickinson and 
Richardton raw water reservoi rs .  

Rural areas and commun ities currently served by 
the SWPP are basing their current and future growth 
on the avai labi l ity of qual ity water. Addressing the 
wait ing l ist, water treatment plant replacement and 
add it ional capacity for both raw and potable water are 
necessary. Growth i n  southwest North Dakota is able to 
be sustained with the cont inued growth and increased 
capacity of the P ipel ine .  

The Western Area Water Supply Projed 
(WAWSP) 

The Western Area Water Supply Project (WAWSP) 
uti l izes water from the M issouri R iver in Wi l l iston ,  treats 
it at the Wi l l iston Reg ional Water Treatment P lant, and 
then transports it to cit ies and rural areas i n  a l l  or parts 
of Burke, Divide, McKenzie, Mountrai l ,  and Wi l l iams 
Counties in  northwestern North Dakota. The WAWSP's 
service area is forecast to reach 1 25 ,000 people by 
the year 2038, accord ing to a 201 4 study completed 
by the North Dakota State Un iversity Department of 
Agribusiness and Appl ied Economics. The Western 
Area Water Supply Authority (WAWSA) has constructed 
more than 1 ,042 m i les of transmission l ines and rural 
water d istri bution networks, as wel l  as pump stat ions, 
reservoi rs ,  and other critical infrastructure, i n  order to 
serve an est imated 65,000 people i n  the service area. 

The WAWSP Business Plan is a fi rst-of- its-kind 
publ ic- private partnersh ip  i n  North Dakota. To date, the 
North Dakota Leg islature has obl igated $309 m i l l ion to 
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complete the project . I n  order to repay its loans, 
WAWSA is  sel l i ng the system 's unused water 
capacity to the oil industry dur ing the popu lat ion 

rowth period to pay for a s ign ificant portion of 
e project's $469 m i l l ion cost . Specific projects 
at could be advanced th is bienn ium i nclude part 

two of a McKenzie County system expansion ,  R&T 
system Stan ley, Wh ite Earth and Powers Lake rural 
d istributions, and Wi l l iams Rural north and 29-mi le  
rural d istribution efforts . 

Northwest Area Water Supply (NAWS) 
The Northwest Area Water Supply (NAWS) is 

del ivering dr ink ing water to areas in north central 
North Dakota. NAWS currently has approximately 
230 m i les of p ipe (1 85 m i les of d istribution p ipe l ine 
and 45 m i les of raw water transmission pipel ine) ,  
one  h igh  service pump station , two ground storage 
reservoi rs ,  one elevated storage reservoi r, and four 
booster pump stat ions. The project currently serves 
Bur l i ngton ,  West River Water and Sewer, Berthold ,  
Kenmare,  Sherwood , Mohal l ,  Upper Souris Water 
District, and Al l Seasons Water Users District with 
water purchased from M inot through an interim 
water supply agreement. The project also d istributes 
water for the city through two connections to the 
M inot water d istribution system , the M inot Air Force 
Base, and mu lt ip le connections to North Prai r ie 

ural Water. The project had been in l it igat ion s ince 
002 and under a federal i njunction s ince 2005 . I n  

August 201 7 ,  t he  US District Court for the  District of 
Columbia ru led i n  favor of the State and Bureau of 
Reclamation and vacated the i njunction .  Man itoba 
and M issouri appealed the d istrict court decis ion , 
but Man itoba has s ince settled its case with 
Reclamation . 

Work is currently underway to replace the 
soften ing bas ins and associated systems at 
the M inot Water Treatment Plant and design i n  
underway for the Biota Water Treatment P lant at 
Max and for the intake mod ificat ions at Snake Creek 
Pumping P lant. Contracts wi l l  be bid over the winter 
of 201 8-1 9 for the fi rst two pipel ine contracts to 
extend the d istribution system towards Bott ineau 
for construct ion in the 201 9 construction season .  
Design i s  underway for the remain i ng pipel ine to 
Bott ineau for construct ion in the 2020 season 
along with other crit ical project components. The 
water needs in  the Bott ineau area are crit ical and 
the aqu ifers currently serving the project through 
contracts with the C ity of M inot are not a sustainable 
water source. 

General Water Management 
In add it ion to the many large-scale water projects 

being developed across the state, there are dozens 
of smaller local water management projects that 
benefit ind ividuals and local commun ities. The State 
Water Commission provides support for these water 
management projects by cost-sharing with local entit ies, 
primarily water resource d istricts . Jo int water boards 
also play a key role i n  these local water management 
projects. Examples of general water management 
projects that typical ly receive cost-share assistance 
from the state inc lude: rural flood contro l ,  snagging and 
clearing , channel improvements, recreation projects, dam 
certification and repai rs ,  p lann ing efforts, special stud ies, 
and other water management projects . 

Irrigation 
I rr igation provides the opportun ity for producers to 

grow h igh-value crops that meet h igh-qual ity market 
standards and to consistently raise h igh-yield ing good 
qual ity trad it ional crops. Accord ing to a 201 4 NDSU 
study, investment i n  i rr igat ion provides posit ive returns 
over dryland crop rotat ions. North Dakota has about 
290,000 acres of land under i rr igat ion ,  but a 201 2 study 
showed a potential for 550,000 add it ional i rr igated 
acres in North Dakota. The SWC provides up to 50% 
cost-share for off-farm i rr igat ion supply works , storage 
fac i l ities, i ntake structures, pumps, and electrical power. 

Projed Funding 
The North Dakota Water Coal it ion has assembled 

a priority l ist of m in imum state fund ing levels needed 
to assist projects and categories during the 201 9-
202 1 bienn ium which total $552 .4 m i l l ion .  The projects 
sponsors have coord inated to priorit ize the water funding 
needs to al ign with the anticipated $403 m i l l ion avai lable 
for water projects. Because the min imum amounts of 
critical water project fund ing needs exceed the projected 
revenues the Water Coal it ion recommends the fol lowing 
to help meet the crit ical water needs of our state: 

• Fund of State Water Commission admin istrative 
operations from the State General Fund 

• Oppose any reduction or d iversion of 20 percent 
of oi l and gas extraction taxes from the Resources 
Trust Fund which supports water projects and 
infrastructure 

• Support lend ing programs and cred it options up to 
$1 50 m i l l ion ,  through the Bank of North Dakota and 
the Legacy Fund to f inance the complet ion of state 
water infrastructure 

Water needs are clearly greater than our resources. We must work hard to "Meet the Challenge" 

and "complete North Dakota's water infrastructure for economic growth and quality of life. " 
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Great Public Schools Great Public Service 

Testimony Before the Senate Finance and Taxation Committee 

SB 2362 

Wednesday, March 13, 2019 

Good morning Chairman Cook and members of the Committee. For  the record, I am Nick 

Archuleta and I am the President of North Dakota United. On behalf of our 1 1, 500  

members, I rise today to urge a DO PASS recommendation for SB 2362 .  

Mr .  Chairman, SB 2362 is a good piece of legislation in that i t  is  a rapid response to  correct 

an unintended error caused by ambiguous language in statute. This ambiguity caused 

monies intended to be placed in the Foundation Aid Stabilization Fund and the Common 

Schools Trust Fund to be misapplied to other funds, instead. 

SB 2362  makes it very clear that monies intended to be placed in the Foundation Aid 

Stabil ization Fund, and the Common Schools Trust Fund, wil l  indeed go to these important 

funds to be used to educate not just this generation of North Dakota's students, but 

generations of North Dakotans in perpetuity. For this, our members are grateful. 

Furthermore, Mr. Chairman and members of the Committee, North Dakota United wil l  be 

fully supportive of any amendment to SB 2362  that seeks to restore the monies that should 

have gone to the Common Schools Trust Fund and the Foundation Aid Stabil ization Fund to 

those funds. 

Mr. Chairman, thank you for the opportunity to be here today. This concludes my 

testimony and I am happy to answer any questions you may have . 

ND UN ITED + 301  North 4th Street + Bismarck, ND 58501  + 701 -22 3-0450 + ndunited.org 
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Dr. Aimee Copas - Executive Director 

Chai rman Cook and members of the Senate Finance and Taxation committee, thank you for taking 

the time to recognize our testimony regarding SB2362 .  NDCEL represents school leaders 

throughout North Dakota. We recognize that the i ssue that the legi slature has been forced to 

grapple with i s  unfortunate, and, is in no way something that was done i ntentional ly or with mal i ce .  

We fully supp011 the language to correct the di stribution of funds movmg forward and we 

appreciate the l egi slature proposing such l anguage. That bei ng said - I ' m sure that al l parties 

involved want noth ing more than for the abil i ty to be honor K 1 2  funding pri orities along with 

repleni shing the funds into the consti tutional funds that support K l 2  education . We also real ize 

and respect that al l deci sions made are dependent upon funds. In the opinion of our organization, 

the abi l ity to fund K 1 2  prioriti es for thi s sessi on as outl ined in the K 1 2  funding bill and various 

budgets AND refi l l  the funds in the Common School s Trust Fund and the Foundation Aid 

Stabi l ization Fund i s  a best-case scenario .  We hope that with the financial forecast that was 

presented thi s week might present that possibi l i ty .  

We would ask that i f  the dol lars are possibl e to  maintain the pol icy and funding increases for  K 1 2  

funding AND repl eni sh the funds into the Common Schools Trust fund and the Foundation Aid 

Stabi l ization fund, that thi s  body support an amendment to thi s bil l  that would al l ow for that ideal 

scenario to take place. We understand that the modal i ty and timeframe by which such an act would 

happen would need to be  determined by the legi sl ature . We support the body doi ng the right thing 

regardless whether it i s  immediate or over time. Thank you for your time and support of K 1 2  

Education. 
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Oehlke, Jeb D. 

m: Mcleod, Carlee M. 
Sent: 
To: 

Thursaay, September 02, 2010 8:28 AM 
Erickson, Edward E. 

Subject: RE: Triba l  o i l  and gas extractio n  state share sp l it question  

Awesome. Thank you .  

From: Erickson, Edward E .  
Sent: Wednesday, September 0 1 ,  2010 5 : 02 PM 
To: McLeod, Carlee M .  
Subject: RE : Tribal o i l  and gas extraction state share spl it question 

Continu i ng what you a re a l ready do ing and introd ucing a b i l l  d raft m ight make the most sense .  The fix does not need to 
d istu rb the exist ing agreement .  Just rep lace inconsistent provis ions with a statement that the state's share of revenues 
from o i l  a nd gas p roduct ion taxes under the agreement sha l l  be d istributed as  tax revenue under chapter 57-51 and the 
state's share of revenues from o i l  extract ion taxes under the agreement sha l l  be d istri buted as tax revenue u nder 
cha pte r 57-51 . 1 .  

From: McLeod, Carlee M .  
Sent: Wednesday, September 0 1 ,  2010 4 :57 PM 

• Erickson, Edward E .  
ject: RE: Triba l o i l  and gas extraction state share spl it question 

Yep . And we shou ld be good on the production piece. It 's just whether we have to do something difference with 
extraction than we've been do ing .  

From:  Erickson, Edward E .  
Sent: Wednesday, September 01 ,  2010 4 :48 PM 
To: McLeod, Carlee M .  
Subject: RE: Tribal oi l  a n d  gas extraction state share spl it question 

Oh,  I see. The i ntroduct ion to subsection 5 sates it' s on ly d iscussing oi l and gas product ion taxes, whi le subsection 1 
states that the agreement  is to cover both the o i l  and gas production tax and  the o i l  extraction tax. This is even more 
messed up  than  I thought on  my qu ick review. 

From: McLeod, Carlee M .  
Sent: Wednesday, September 0 1 ,  2010 4 :45 PM 
To: Erickson, Edward E .  
Subject: RE : Tribal o i l  a nd gas extraction state share spl it question 

I 've got a copy and I ' l l  find it and scan it to send to you .  However, my confusion is that we' re not talking about production  
taxes. We' re ta lking about  extraction .  And extraction doesn't d istribute to  pol itical subd ivisions, so any reference to them 
is out of place there . My gut te l ls me that the people testify ing d idn 't know the extraction system wel l  enough to g ive 

· ble legislative h istory. 

From: Erickson, Edward E .  
Sent: Wednesday, September 01, 2010 4 :38 PM 
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To: McLeod, Carlee M .  
Subject: RE: Tribal oi l  a nd gas extraction state share spl it question 

lee-

I 've just reviewed the leg is lat ive h istory. It's lengthy. http://www. legis .nd .gov/assemb ly/60-2007 /bi l l­
status/senate/SB2419 .pdf 

Some h igh l ights: 

Ryan Bernste in  testified at p .  13: "my understanding from the Tax Depa rtment is that po l itica l subd ivisions ta ke that 
[State's sha re of revenues] fi rst ." 

Ryan a lso sa id  i n  response to a q uest ion a bout the effect of d ri l l i ng on  roads:  "That goes to some of the d iscussions 
a bout taxes that a re imposed to the counties as to what they wi l l  get and try to cover the i r  costs much l ike i t  is now with 
o i l  produci ng cou nt ies off the reservatio ns. They a re a b le to get some of the tax mon ies to he lp bu i ld i nto the roads a nd 
i nfrastructu res that  w i l l  cover the activity that wi l l  go o n  there.  As it is written right now that wou ld be take n right off 
the top a nd then the money wou ld  be sp l it afte r that." See pp .  13-14. 

My i nte rpretatio n  of  these statements is that Rya n had n't had an opportun ity to review the exist ing d istribut ions fo r 
h imse lf, and  th is  was a shorthand descri ption .  

Rep .  D rovda l  sa id  o n  p .  17 :  "th is  b i l l  dea ls  on ly with the t a x  cha rged on  t he  o i l  explorat ion ." This imp l ies t h a t  the re was 
no i ntent to i m p l i ed ly  re pea l the exist ing d istr ibut ion statutes. 

y Stiener, Ass' n of Oi l  & Gas P rod ucing Counties, sa id on  p .  34: " . . .  keeping i n  m ind  that 75% of the gross production 
goes to the state genera l  fund . . .  " This impl ies that there was some awareness that the existi ng d istributions were 

not on ly  to po l it ica l subd iv is ions .  

Lengthy d iscuss ion  at  pp .  3 6-37 . A lso at the conference comm ittee . I n  pa rticu la r, p .  12 of the conf. comm. I nc ludes a 
statement from Rep .  Drovda l :  "they had a p resentation ear l i e r  th is yea r  because of the caps that were put i n  the 
percentage on that fi rst 5% is 75% is going to the state and the cities; counties and schoo ls a re gett ing 25%. There is a 
b i l l  that cha nges that  formu l a  . . .  " This a lso impl ies that there was some awa reness that the exist ing d istributions were 
not on ly  to po l it ica l subd iv is ions .  

Fu rther  conference com mittees were he ld .  I n  the last conf. comm .  hea r ing on  Apr i l  2 1, 2007, p .  1, Rep. Porter  says of 
the last hoghouse amendment :  "States sha re, runs through norma l  d istri but ion, the pol itica l subd ivisio ns a nd schoo ls 
a re he ld  harm less, . . .  " This imp l ies no i ntention to a lte r exist ing d istri but ion statutes .  

However, t h roughout the d iscuss ions, there were numerous comments a bout the loca l impacts of o i l  production on 
county roads, loca l schools ,  and other po l it ica l subd ivis ions .  Some amendments that were not i ncorporated d i rectly into 
the fi n a l  a pproved b i l l , but  which may have had an  impact o n  the fina l  l a nguage, wou ld have d i rectly distrib uted funds to 
the loca l governments in add it ion  to a state share and a t ri b a l  sha re .  

Now, with the  statutes a nd the legis l ative h istory before us, reasonab le  m inds shou ld be  ab le  to  make sense o f  the 
s ituati on .  But we' re stuck between two positions .  Did the Legis latu re mean to apply the usua l  d istr i butions for oi l  a nd 
gas p rod uct ion a nd  o i l  extract ion? If so, then the words "among po l it ica l subd ivis ions" i n  NDCC 57-51 .2-02 (5 ) (c) is 

ns istent with that  intent beca use it imp l ies a restrict ion of payments to po l itica l subd ivis ions on ly. But i f  the 
lat u re i ntended on ly to d istr ibute these revenues to po l it ica l subd ivis ions a nd to exc lude entit ies other than 

tica l subd ivis ions, then the refe rences to chapte rs 57-51 and 57-5 1 . 1  i n  the same sect ion a re i nconsistent with that 
p u rpose beca use they d istri bute funds to other  entities. 
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Befo re d igging fu rthe r, do yo u have a co py of the agreement betwee n  the Governo r a nd the Triba l Government, o r  is it 
ava i l a b le o n  the web? 

Edwa rd E. Eric kso n 
Ass ista nt Atto rney Genera l  
State of North Da kota 
Office  of the Attorney Genera l  
600 E .  Bou levard Ave. 
Bismarck ,  ND  58505-0040 
(701 ) 328-3536 
FAX (701) 328-2226 
TTY {800) 366-6888 
eeric kso @nd .gov 
From: McLeod, Carlee M. 
Sent: Wednesday, September 01,  2010 9 :58 AM 
To: McLeod, Carlee M.; Erickson, Edward E. 
Subject: RE: Tribal  o i l and gas extraction state share spl it question 

Edwa rd ,  

#=-I I icJ . 3 

I know things a re a lways very bus y  down there . Have you had a chance to look at this?  I was just ta lking with Bec ky from 
legis lative cou nc i l ,  a nd it seems we both have the same questio ns .  As reports a re being generated lead ing up  to sess io n, 
I think there may be mo re questio ns , so it wo uld be great to have a definitive answer. 

Tha nks ! 

From: McLeod, Carlee M .  
Sent: Thursday, March 18, 2010 10 :42 AM 
To: Erickson, Edward E. 
Subject: Tribal o i l  and gas extraction state share spl it question  

Edward , 

I have a questio n regard ing the oi l  and gas extraction from triba l  lands and whether o r  not it is subject to the s pl it 
referenced in N DCC 57-51 .1-07. 

Applicable law: 

57-51 .1-06. O il extractio n tax develo pment fund esta blished .  The tax im posed by  section  57-51 .1-02 must be  pa id to the 
state treasurer when co l lected by the state tax comm issioner and m ust be c red ited to a s pec ia l fund in the state treasury, 
to be known as the o il extractio n tax development fund . The moneys accum ulated in suc h  fund must be allocated as 
provided in  th is c ha pter a nd the legis lative assem bly shal l  make any appropriatio n  of money that may be nec essary to 
accom pl is h  the purposes of this c hapter. 

57-51 .1-07.  Al location of moneys in oil extraction  tax development fund . Mo neys depos ited in the oi l extraction tax 
d evelopm ent fund must  be transferred monthly by the state treasurer as fo l lows : 

1 .  Twenty perc ent m ust  be a l located and c redited to the s inking fund esta bl is hed for payment of the state of North 
Dakota water d evelopm ent bonds , southwest pipeline series ,  and a ny moneys in excess of the sum necessary to 
mainta in  the account w ithin the s inking fund and for the payment of princ ipa l  and interest o n  the bonds must be 
c redited to a s pec ia l trust fund , to be known as the resources trust fund . The resourc es trust fund m ust be 
estab l is hed in the state treas ury and the funds therein m ust be depos ited and invested as are other state funds to 
earn the maxim um amount perm itted by law whic h  income m ust be de pos ited in the resources trust fund . The 
princ ipa l  a nd i ncome of the resources trust fund may be expended only purs uant to legis lative appro priation and 
a re avai la ble to : 
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a .  The s tate water commiss ion for planning for a nd construction of water-related projects ,  including rura l  
water systems . These water-related projects must be those which the state water commission has the 
a uthority to undertake and construct pursua nt to c ha pter 61 -02;  and 
b. The industria l  commiss ion for the funding of progra ms for development of energy conservation and 
renewa ble energy sources ; for studies for development of cogeneration systems that inc rease the 
capac ity of a system to produce more than one kind of energy from the same fuel ; for studies for 
development of waste products uti l ization ; and for the making of grants and loans in connection therew ith . 

2. Twenty percent must be al located as provided in section 24 of artic le X of the Constitution of North Dakota . 
3 .  S ixty perc ent m ust  be a l located and cred ited to the state's genera l  fund for genera l  state purposes . 

57-51 . 1 -07.2 .  Perma nent o i l  tax trust fund - Depos its - Interest - Adjustment of d istribution formula . The state treasurer 
s ha l l  depos it seventy-one m il l ion dol lars of revenue derived from taxes imposed on oi l a nd gas under chapters 57-51 and 
57-51 . 1  into the genera l  fund . Revenue exceeding seventy-one m il l ion dol la rs must be depos ited by the state treasurer in 
the permanent oi l  tax trust fund .  I nterest earnings of the permanent oi l  tax trust fund must be c redited to the genera l fund. 
The princ ipa l  of the perma nent oi l  tax trust fund may not be expended except upon a two-thirds vote of the members 
elected to eac h  house of the legis lative assembly. 

57-51 . 1 -07.4 .  Separate a l location of state share of collections from reservation development. Notw ithstanding any other 
provis ion of law ,  the s tate treasurer s hal l  transfer to the perma nent oil tax trust fund the firs t  seven hundred thousand 
dol lars of the state's s ha re of tax revenues under this chapter from oil produced from wel ls w ith in the exterior boundaries 
of the Fort Berthold Res ervation after June 30, 2009. 

57-51 .2-02. Agreement requ irements .  An agreement under this c ha pter is subject to the follow ing:  
1 .  The only taxes s u bject to agreement are the s tate's oi l and gas gross production and oi l  extraction taxes 
attributa ble to production from wel ls located w ith in the exterior boundaries of the Fort Berthold Reservation. 
2 .  The state's oi l and gas gross production tax under c hapter 57-51 must apply to al l  wel ls located within the Fort 

Berthold Reservation .  

fol lows : 

3. The state's oi l extraction tax under chapter 57-51 . 1  as a ppl ied to oil and gas production attributable to trust 
lands on the Fort Berthold Reservation may not exceed s ix and one-ha lf percent but may be reduced through 
negotiation between the governor and the Three Affi l iated Tribes .  
4 .  A ny exem ptions for oi l  a nd gas production from trust lands under c hapters 57-51 a n d  57-51 . 1  do not apply to 
production w ithin the boundaries of the Fort Berthold Reservation except as otherwise provided in  the agreement. 
5. The al location of revenue from oil a nd gas production taxes on the Fort Berthold Reservation must  be as 

a .  Production attributable to trust lands .  A l l  revenues a nd exemptions from a l l  oi l  a nd gas gross 
production and oi l  extraction taxes attributable to production from trust lands on the Fort Berthold 
Reservation mus t  be evenly d ivided between the tribe and the state. 
b .  All other production .  The tribe must receive twenty percent of the tota l oil a nd gas gross production 
taxes col lected from all production attributable to nontrust lands on the Fort Berthold Reservation in l ieu of 
the a ppl ication of the Three Affil iated Tribes '  fees and taxes related to production on s uch  lands .  The 
s tate m ust  receive the remainder. 
c .  The s tate's s ha re of the revenue as divided in s ubd ivis ions a and b is subject to d istribution among 
pol itica l  subdivis ions as provided in c hapters 57-51 and 57-51 . 1 . 

6 .  An  oi l or gas wel l  that is dri l led a nd completed during the time of an agreement under this chapter must be 
subject to the terms of the agreement for the l ife of the we l l .  
7 .  The Three Affil ia ted Tribes must agree not to impose  a triba l  tax or any fee on future production of o i l  and gas 
on the Fort Berthold Reservation during the term of the agreement. 
8 .  To address s ituations in  w hich the tax commiss ioner refunds taxes to a taxpayer, the agreement must al low the 
tax commiss ioner to offset future d istributions to the tribe. 
9 .  The tax commiss ioner must reta in authority to administer a nd enforce chapters 57-51 and 57-51 .1  as appl ied to 
w el ls subject to a ny agreement authorized by this cha pter. 
1 0 . An oil or gas we l l  that is dri l led and completed during the time an agreement u nder this chapter is in effect is 
subject  to state regu latory provis ions for the l ife of the wel l  in  add ition to any other appl ica ble regulatory 
provis ions .  
1 1  . The federa l  d is trict  court for the western d ivis ion of North Dakota is the venue for any d is pute aris ing from a 
revenue-s haring agreement between the state and the Three Affil iated Tribes . 

. 2-03. Statutory incons istenc ies superseded . This chapter supersedes a ny incons istent provis ions of chapters 57-51 
a nd 57-51 . 1  a nd any i ncons istent provis ions of state law relating to regulatory provis ions and state law relating to oil and 
gas exploration a nd production and administration of those provis ions .  

4 
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question is two fold : One,  are tribal extraction do l lars subject to the 60/20/20 s plit, and if so , does that spl it apply 
efore the 700,000 cap is met, or does it kick in after? 

Per N DCC 57-51 . 1 -07.4,  the first  $700,000 of the state share of tribal extraction is to be put in the permanent oil trust 
fund . We have interpreted s tate s hare in that context to mean the dol lars not d istributed to the tribes from the tribal 
extraction d istribution . So, for ins tance ,  if in month 1 ,  $ 1 00 was the amount not d istributed to the tribes , we would apply 
that entire $ 1 00 to the permane nt oi l  trust fund to be credited against  the $700,000 "cap" . In our interpretation ,  we view 
the state s hare referenced i n  57-51 . 1 -07.4 as meaning the no-tribal portion ,  and have put al l  non-tribal monies of the tribal 
agreement toward the $700 ,000.  We don't bel ieve that even if the 60/20/20 s plit is appl icable to the tribal agreement, it is 
appl icable to the first $700,000. 

We come to this u nderstand ing from read ing NDCC 57-51 .2-02(5)(c) regard ing the "state share" meaning the non-tribal 
portion .  

That section also  goes o nto state that the state share s hall be  d istributed to  pol itical subd ivis ions as provided in  57-51 
(gross production) and 57-51 . 1  ( extraction) .  The portion of the state do llars d is tributed in  57-51 . 1  is found at 57-51 . 1 -07, 
and the monies are separated into funds , not d istributed to po l itical subd ivis ions . Money is d ivided into funds . Are we to 
break down the tribal state s hare i nto the 60/20/20 in accordanc e  with 57-51 . 1 -07 and put only 60% of the tribal money in 
the permanent oi l  trust ,  or put the al l money into the permanent oil trust  fund as per 57-51 . 1 -07.2? 

Thanks ,  
Carlee 

Carlee McLeod 
Deputy State Treasurer 

ce of State Treasurer 
ate of North Dakota 

600 East Boulevard Dept. 1 20 
Bismarck, ND 58505-0 1 20 
Phone: 701 .328 .2643 
Email: cmcleod@nd.gov 
www.nd.gov/ndtreas 
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S ixty-sixth 
Legislative Assembly 
of North Dakota 

Introduced by 

SENATE B ILL NO.  2362 

Senators Cook , Holmberg, Wardner 

Representatives Delzer, Headland, Pollert 

(Approved by the Delayed Bills Committee) 

1 A BILL for an Act to amend and reenact sectionsections 57-5 1 . 1-07 and 57-5 1 . 1-07 .5  of the 

2 North Dakota Century Code, relating to the allocation of oil extraction tax; to provide an effective 

3 date; and to declare an emergency. 

4 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

5 SECTION 1. AMENDMENT. Section 57-5 1. 1-07 of the North Dakota Century Code is 

6 amended and reenacted as follows: 

7 57-51.1-07. AlloGation of moneys in oil extraGtion tax de•1elopment fund. (EffeGtive 

8 through July 31 , 2019) 

9 Moneys deposited in the oil extraction tax development fund must be transferred monthly by 

1 0  the state treasurer as follows: 

1 1  4:- Twenty percent must be allocated and credited to the sinking fund established for 

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

payment of the state of North Dakota water development bonds, southwest pipeline 

series, and any moneys in excess of the sum necessary to maintain the accounts 

\Vithin the sinking fund and for the payment of principal and interest on the bonds must 

be credited to a special trust fund , to be known as the resources trust fund . The 

resources trust fund must be established in the state treasury and the funds therein 

must be deposited and invested as are other state funds to earn the maximum amount 

permitted by law which income must be deposited in the resources trust fund. Three 

percent of the amount credited to the resources trust fund must be transferred no less 

than quarterly into the renewable energy development fund, not to exceed three 

million dollars per biennium. One half of one percent of the amount credited to the 

resources trust fund must be transferred no less than quarterly into the energy 

conservation grant fund not to exceed two hundred thousand dollars per biennium. 
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The principal and income of the resources trust fund may be expended only pursuant 

to legislative appropriation and are available to: 

a-:- The state water commission for planning for and construction of water related 

projects, including rural water systems. These water related projects must be 

those which the state water commission has the authority to undertake and 

construct pursuant to chapter 61 02. 

&.- The industrial commission for the funding of programs for development of 

renev,able energy sources; for studies for development of cogeneration systems 

that increase the capacity of a system to produce more than one kind of energy 

from the same fuel; for studies for development of waste products utilization; and 

for the mal<ing of grants and loans in connection therewith. 

&. The department of commerce for the funding of programs for development of 

energy conservation and for the making of grants and loans relating to energy 

conservation. 

1 5  � Twenty percent must be allocated to the common schools trust fund and foundation 

1 6  

1 7  

aid stabilization fund as provided in section 24 of article X of the Constitution of North 

Dakota. 

1 8  &.- Thirty percent must be allocated to the legacy fund as provided in section 26 of 

1 9  article X of the Constitution of North Dakota . 

20 4:- Thirty percent must be allocated and credited to the state's general fund. 

21  Al location of moneys in oil extraction tax development fund.  (Effeoti¥e after July 31 , 

22 20-1-9} 

23 Moneys deposited in the oil extraction tax development fund from revenue collected under 

24 section 57-5 1. 1-02aoo, excluding oil extraction tax revenue allocated to the statecollected under 

25 the terms of an agreement entered pursuant to chapter 57-51.2, must be transferred monthly by 

26 the state treasurer as follows: 

27 1. Twenty percent must be allocated and credited to the sink ing fund established for 

28 

29 

30 

31  

payment of the state of North Dakota water development bonds, southwest pipel ine 

series, and any moneys in excess of the sum necessary to maintain the accounts 

within the sinking fund and for the payment of principal and interest on the bonds must 

be credited to a special trust fund, to be known as the resources trust fund. The 
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resources trust fund must be established in the state treasury and the funds therein 

must be deposited and invested as are other state funds to earn the maximum amount 

permitted by law which income must be deposited in the resources trust fund. Three 

percent of the amount credited to the resources trust fund must be transferred no less 

than quarterly into the renewable energy development fund, not to exceed three 

million dollars per biennium. One-half of one percent of the amount credited to the 

resources trust fund must be transferred no less than quarterly into the energy 

conservation grant fund not to exceed one million two hundred thousand dollars per 

biennium. The principal and income of the resources trust fund may be expended only 

pursuant to legislative appropriation and are available to: 

a. The state water commission for planning for and construction of water-related 

projects, including rural water systems. These water-related projects must be 

those which the state water commission has the authority to undertake and 

construct pursuant to chapter 6 1-02 ; and 

b.  The industrial commission for the funding of programs for development of 

renewable energy sources; for studies for development of cogeneration systems 

that increase the capacity of a system to produce more than one kind of energy 

from the same fuel ; for studies for development of waste products utilization; and 

for the making of grants and loans in connection therewith. 

c. The department of commerce for the funding of programs for development of 

energy conservation and for the making of grants and loans relating to energy 

conservation. 

23  2. Twenty percent must be allocated to the common schools trust fund and foundation 

24 

25 

a id stabilization fund as provided in section 24 of article X of the Constitution of North 

Dakota. 

26 3. Thirty percent must be allocated to the legacy fund as provided in section 26 of 

27 

28 

29 

30 

3 1  

article X of the Constitution of North Dakota. For purposes of the calculation under this 

subsection, oil extraction tax revenue includes revenue allocated to the state under the 

terms of an agreement entered pursuant to chapter 57-5 1 . 2 .  

4. Thirty percentAI I  remaining funds must be allocated and credited to the state's general 

fund . 
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1 SECTION 2. AMENDMENT. Section 57-5 1 . 1-07 .5  of the North Dakota Century Code is 

2 amended and reenacted as follows: 

3 57-51 . 1 -07.5. State share of oil and gas taxes - Deposits. 

4 From the revenues designated for deposit in the state general fund under chapters 57-51 

5 aoo .. 57-5 1 . 1 ,  and 57-5 1 .2,  the state treasurer shall deposit the revenues received each 

6 biennium in the following order: 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

21  

1 .  The first two hundred million dollars into the state general fund; 

2 .  The next two hundred million dollars into the tax relief fund; 

3 .  The next seventy-five million dollars into the budget stabil ization fund, but not in an 

amount that would bring the balance in the fund to more than the limit in section 

54-27 .2-0 1 ;  

4 .  For the period beginning August 1 ,  2017 ,  and ending July 3 1 ,  2019 ,  the next two 

hundred million dollars into the state general fund and after July 3 1 ,  2019 ,  the next 

one hundred million dollars into the state general fund; 

5 . The next one hundred mill ion dollars: 

a. Eighty percent into the strategic investment and improvements fund and twenty 

percent into the lignite research fund until three million dollars has been 

deposited into the lignite research fund to be used for advanced energy 

technology grants; and 

b. One hundred percent into the strategic investment and improvements fund after 

three million dollars has been deposited into the l ignite research fund; 

22 6. The next twenty million dollars into the state disaster rel ief fund,  but not in an amount 

23 

24 

that would bring the unobligated balance in the fund to more than twenty million 

dollars; and 

25 7 .  Any addit ional revenues into the strategic investment and improvements fund. 

26 SECTION 3. EFFECTIVE DATE. This Act is effective for allocations made by the state 

27 treasurer beginning on the first day of the month following the month in  which this Act i s  fi led 

28 with the secretary of state. 

29 SECTION 4. EMERGENCY. This Act is declared to be an emergency measure. 
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Title. 

J ·.Z 1- · I q JB Z.3&12 

# I /JJ . / 
Prepared by the Legislative Council staff for 
Senator Wardner 

March 25, 2019  

PROPOSED AMENDMENTS TO SENATE BI LL NO. 2362 

Page 1 ,  line 2, after the first semicolon insert "to provide a contingent appropriation and 
transfer; "  

Page 1 ,  line 2 ,  after the second semicolon insert "to provide an expiration date ; "  

Page 2 ,  line 27, overstrike "and credited" 

Page 3, line 23, after the period insert: "One-half of one percent must be allocated to the 
resources trust fund beginning with allocations made by the state treasurer 
in August 2019 and continuing until the combined allocations under this 
subsection total one hundred twenty-eight million seven hundred forty 
thousand dollars, after which the allocations under this subsection become 
ineffective . 

.1." 

Page 3, line 28, overstrike "Thirty percent" and insert immediately thereafter "The remainder" 

Page 3, line 28, overstrike "and credited" 

Page 3, after line 28, insert : 

"SECTION 2. CONTINGENT APPROPRIATION - TRANSFER - GENERAL 
FUND TO COMMON SCHOOLS TRUST FUND. If the actual legacy fund earnings 
transferred to the general fund at the end of the 20 19-2 1 biennium in accordance with 
section 26 of article X of the Constitution of North Dakota exceed the estimate made by 
the sixty-sixth legislative assembly by at least $64, 370, 000, there is appropriated out of 
any moneys in the general fund in the state treasury, not otherwise appropriated, the 
sum of $64, 370, 000, which the state treasurer shall immediately transfer to the 
common schools trust fund, for the biennium beginning July 1, 20 19, and ending 
June 30, 202 1 . "  

Renumber accordingly 
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OIL  AND GAS EXTRACTION TAX 

I 
M l 

NET TOTAL OF EXTRACTION TAX 
$ 1,768.3 Mi l l ion - · J 

Add Back State Share of Tribal 
$ 1,768.3 M + $219 .6 M = $1,987.9 M 

Oil and  Gas Research Fund 
$10.0 M 

r---r--
-'----

Ba la------nce . ::::::::=:=::::==::;
I
.J 

�===::-!...-=---_-_-_-_-_-_-_-�-_.J J I $1,81Y M 

GROSS TOTAL OF EXTRACTION TAX 
$$1,987.9 M i l l ion 

& M  $1,634.3 M 

JIM $1,280.6 M 

$684.2 M 
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STATE BUCKETS AND LEGACY FUND 

ASSUMPTIONS: $52.50 A BARREL FOR O IL  

1,200,000 BARRELS PER DAY 

STATE BUCKET FUND 

Gross Production Tax $752.0 M 
Extraction Tax $674.2 M X 
Total Bucket Fund $1,426,2 M 

County Social Services $200.0 M 
I 

Budget Stabi l ization Fund $75.0 M 

Lign J 

County /Township Infrastructure Fund 30.4 M 

Proposal 

Municipal Infrastructure Fund $84.6.0 M County/Township Infrastructure Fund 

Airport I nfrastructure Fund 



LEGACY EARN INGS 

2019 - 2021 BI EN N IUM 

Assumptions 

Rate of Ea rn i ngs ----------------------- 3 . 5% 

Average Pri n c i p l e  Ba l a n ce ---------- 6 .  7 B i l l i on  

6 . 7  B x 3 . 5% x 2 yea rs = 470 M i l l i o n  

Sta rt i ng Ba l a nce ------------------------- 470 .0 M 

2019-2 1  Appropriat ion---------------- 100 .0 M 

Ba l a n ce 

Common Schools Replacement 

Ba l a n ce 

370 .0 M 

64.5 M 

305 . 5  M 

S6 .J-3 {,J-­

:3 �J..q -J C/ lj I 
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Sixty-sixth 
Legislative Assembly 
of North Dakota 

.5.i �3 � J.._  
3 - �1 - l o/  

SENATE BILL NO. 2362 

Introduced by 

Senators Cook, Holmberg, Wardner 

Representatives Delzer, Headland, Pollert 

(Approved by the Delayed Bi lls Committee) 

1 A B I LL for an Act to amend and reenact section 57-5 1 . 1 -07 of the North Dakota Century Code, 

/J:J I 

2 relating to the allocation of oil extraction tax; to provide a contingent appropriation; to provide for 

3 a transfer; to provide an effective date; and to declare an emergency. 

4 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

5 SECTION 1. AMENDMENT. Section 57-5 1 . 1 -07 of the North Dakota Century Code is 

6 amended and reenacted as follows: 

7 57-51.1-07. AllocatioA of moAeys iA oil extractioA tax development fund. (Effective 

8 through duly 31 , 2019) 

9 Moneys deposited in the oil extraction tax development fund must be transferred monthly by 

1 0  the state treasurer as follo•ivs: 

1 1  4-:- Twenty percent must be allocated and credited to the sinl(ing fund established for 

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

21 

22 

23 

payment of the state of �Jorth Dalrnta water development bonds, southwest pipeline 

series, and any moneys in excess of the sum necessary to maintain the accounts 

'Nithin the sinl(ing fund and for the payment of principal and interest on the bonds must 

be credited to a special trust fund , to be lrnown as the resources trust fund. The 

resources trust fund must be established in the state treasury and the funds therein 

must be deposited and in•,ested as are other state funds to earn the maximum amount 

permitted by law which income must be deposited in the resources trust fund. Three 

percent of the amount credited to the resources trust fund must be transferred no less 

than quarterly into the renewable energy de\•elopment fund, not to exceed three 

million dollars per biennium. One half of one percent of the amount credited to the 

resources trust fund must be transferred no less than quarterly into the energy 

conservation grant fund not to exceed hvo hundred thousand dollars per biennium. 

Page No. 1 1 9 . 1 1 56 .01 004 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

Sixty-sixth 
Legislative Assembly 

-5.f> ). 3 (,,. �  
3 - .J-. 1 - 1 1  

f!J .J... 
The principal and income of the resources trust fund may be expended only pursuant 

to legislati>,e appropriation and arc available to: 

a:- The state 'Nater commission for planning for and construction of 'Nater related 

projects, including rural 'Nater systems. These water related projects must be 

those 'Nhich the state water commission has the authority to undertake and 

construct pursuant to chapter 61 02 . 

&.- The industrial commission for the funding of programs for de·,elopment of 

rene·Nable energy sources; for studies for development of cogeneration systems 

that increase the capacity of a system to produce more than one kind of energy 

from the same fuel; for studies for development of waste products utilization; and 

for the making of grants and loans in connection therewith. 

e:- The department of commerce for the funding of programs for development of 

energy conservation and for the mal(ing of grants and loans relating to energy 

conservation. 

1 5  2-:- T\\'enty percent must be allocated to the common schools trust fund and foundation 

1 6  

1 7  

aid stabilization fund as provided in section 24 of article X of the Constitution of North 

Dal(ota. 

1 8  3-:- Thirty percent must be allocated to the legacy fund as provided in section 26 of 

1 9  article X of the Constitution of North Dakota. 

20 4:- Thirty percent must be allocated and credited to the state's general fund. 

2 1  Allocat ion of moneys in oil extraction tax development fund. (Effecti>1e after July 31 , 

22 2G49) 

23 Moneys deposited in the oil extraction tax development fund from revenue col lected under 

24 section 57-5 1 . 1-02 and oil extraction tax revenue al located to the state under the terms of an 

25 agreement entered pursuant to chapter 57-5 1 .2  must be transferred month ly by the state 

26 treasurer as fol lows: 

27 1 .  Twenty percent must be allocated and credited to the sinking fund established for 

28 

29 

30 

3 1  

payment of the state of North Dakota water development bonds, southwest pipeline 

series, and any moneys in excess of the sum necessary to maintain the accounts 

within the sinking fund and for the payment of principal and interest on the bonds must 

be credited to a special trust fund, to be known as the resources trust fund. The 

Page No. 2 19 . 1156.01004 
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resources trust fund must be establ ished in the state treasu ry and the funds therein 

must be deposited and invested as are other state funds to earn the maximum amount 

permitted by law wh ich income must be deposited in the resources trust fund . Three 

percent of the amount credited to the resources trust fund must be transferred no less 

than quarterly into the renewable energy development fund, not to exceed three 

mi l l ion dol lars per biennium. One-half of one percent of the amount cred ited to the 

resources trust fund must be transferred no less than quarterly into the energy 

conservation grant fund not to exceed one mi l l ion two hundred thousand dol lars per 

biennium. The principal and income of the resources trust fund may be expended only 

pursuant to legislative appropriation and are avai lable to: 

a. The state water commission for planning for and construction of water-related 

projects, includ ing rural water systems. These water-related projects must be 

those which the state water commission has the authority to undertake and 

construct pursuant to chapter 6 1 -02 ; and 

b .  The industrial commission for the fund ing of programs for development of 

renewable energy sources; for stud ies for development of cogeneration systems 

that increase the capacity of a system to produce more than one kind of energy 

from the same fuel ; for stud ies for development of waste products uti l ization ; and 

for the making of grants and loans in connection therewith . 

c. The department of commerce for the fund ing of programs for development of 

energy conservation and for the making of grants and loans relating to energy 

conservation. 

2 .  One-half of one percent must be allocated to the resources trust fund beginning with 

al locations made by the state treasurer in August 201 9  and continuing unti l the 
combined allocations under this subsection total one hundred twenty-eight million 

seven hundred forty thousand dol lars, after wh ich the state treasurer shal l  discontinue 

making al locations under th is subsection . 

3. Twenty percent must be al located to the common schools trust fund and foundation 

aid stabi l ization fund as provided in section 24 of article X of the Constitution of North 

Dakota. 
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1 

2 

3 

4 

&4. Thirty percent must be allocated to the legacy fund as provided in section 26 of 

article X of the Constitution of North Dakota. 

4. Thirty percent 

5 .  The remainder must be al located and credited to the state's general fund. 

5 SECTION 2. CONTINGENT APPROPRIATION - TRANSFER - GENERAL FUND TO 

6 OMMON SCHOOLS TRUST FUND. If the actual legacy fund earn ings transferred to the 

7 . eneral fund at the end of the 2019-21 bienn ium in  accordance with section 26 of article X of 

8 the Constitution of North Dakota exceed the estimate made by the sixty-sixth legislative 

9 ssembly by at least $64 ,370,000, there is appropriated out of any moneys i n  the general fund 

1 0  ·n the state treasury, not otherwise appropriated , the sum of $64 ,370 ,000,  which the state 

1 1  treasurer shal l immediately transfer to the common schools trust fund ,  for the b ienn ium 

1 2  eginn ing July 1 ,  2019 ,  and end ing June 30, 2021 .  

1 3  SECTION 3. EFFECTIVE DATE. This Act is effective for al locations made by the state 

1 4  treasurer beginn ing on the first day of the month fol lowing the month i n  wh ich th is Act is fi led 

1 5  with the secretary of state. 

1 6  SECTION 4. EMERGENCY. This Act is declared to be an emergency measure. 

Page No. 4 19 . 1156.01004 



• 

• 

O F F I C E  O F  STATE 

S T A T E  OF N O R T H  D A KOTA 

O F F I C E  O F  S TAT E T R EAS U R E R  
K E L LY L .  S C H M I DT ,  S TAT E T R E A S U R E R  

Ke l ly Schm idt, State Treas u re r  

I n  Su pport of S B  2362 

Senate Approp riat ions 

Sen .  Ho lm be rg, Cha i r  

Sen .  Krebsbach ,  Vice-Cha i r  

Sen .  Wa nzek, Vice-Cha i r  

Ma rch 29, 2019 

¥5 6A ;;., 3?J­
J - J.. q - 1 °f  

fj I 

M r. Cha i rman ,  mem bers of the committee, I am  Ke l ly Sch m idt, State Treasu rer . I sta nd  in  
support of SB  2362 as  it wou l d  c la rify amb iguous statutes re lat i ng  to the o i l  extract ion tax 
a l locat ions  my office com p letes each month . 

I wou l d  l i ke to give you a br ief h i story a nd the steps the Office of State Treasu rer  has  taken to 
i nterp ret the  statutes and our attem pts to c l a rify the  amb igu ity. 

The o i l  extract ion a l locat ion has rema ined constant s i nce Nov. 2007 with the fi rst co l l ect ion of 
tax on t ri b a l  l a n d .  Du r ing the 2009-2011 b ienn i um, as  o i l  act ivity began to i ncrease on the Fort 
Bertho ld  Reservat ion  and  the state was negot iat ing tri b a l  agreements associated with th i s  
act iv ity, our  office thorough ly researched the related statutes with i n  North Da kota Century 
Code .  Th i s  was a concerted effort on our beha lf to ensure we correct ly and  accu rate ly a l located 
the state's s ha re of oi l  and gas revenue from wel l s  su bject to the oi l  a nd  gas agreement 
between the Th ree Affi l i ated Tri bes and the  State of North  Dakota .  

I n  resea rch i ng  the  app l icab le  statutes, the determ i nat ion was made  that the  state's share o f  o i l  
extract ion revenue  imposed on  tri ba l  l a nds  was tri b a l  revenue sha red with t h e  state a nd  
therefo re sepa rate and  d i st i nct from the o i l  extract ion tax generated on l a n d  wit h i n  t h e  state .  
Based on  statutory l a nguage referencing "state sha re", an  interpretat ion was made to a l locate 
the  state's s ha re of t r iba l  revenue d i rect ly to the genera l  fu nd  bucket of the  form u l a .  

Du ri ng  ou r  research ,  i t  became c lear there were n u merous confl i cts a mong t he  re l ated chapters 
wh ich  cou l d  l ead  to d iffer ing i nterp retat ions of the law. With these confl i cts i n  m i nd ,  we sought 
gu ida nce from the Attorney Genera l 's  office .  U pon reviewi ng  the statutes in q uest ion and the 
pert i nent leg is l at ive h i story, the Attorney Genera l ' s  office conc l uded the  statute was i ndeed 
am b iguous  and m u lt i p l e  confl ict ing i nterp retat ions cou l d  be reached . He  a lso determined that 
we h ad  reached a reasonab le  conc l us ion wh ich d i d  not contrad i ct c lear  and  u n am b iguous 
statutory l a nguage .  The Attorney Genera l 's  Office a l so adv ised we cont i n ue  to make the 
a l locat ions  in th is  m atter u nt i l  c la rification was received from the l eg is l atu re .  Attachment A i s  
correspondence between the Deputy Treasu rer  and  the Attorney Genera l ' s  office from Ma rch 
2010 to September  2010 re lat ing to th is d iscuss ion .  
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I n  the 2011  leg is l at ive sess ion ,  we worked d i l igently with numerous i n d iv id u a l s  a nd  agenc ies to 
• obta i n  c l a rificat ion . We worked d i rect ly with 0MB and  the Governor' s  Office .  We worked with 

leg is l ators to remedy the i n cons istenc ies .  Amendments were proposed a nd  d rafted du ri ng  that 
sess ion ,  none of wh ich were i nc l uded i n  the fi na l  passage of any b i l l .  After  10 confe rence 
comm ittee meet i ngs, H B  1268 conta i n i ng  c l a rifyi ng l anguage was u lt imate ly k i l l ed  i n  conference 
committee. With no  changes to the  specifi c  statutes re lat ing to th is i ssue, o u r  office conti nued  
to  a l locate th i s  revenue  based on ou r  i n it i a l  i nterp retation as suggested by the  Attorney 
Genera l ' s  Office .  

As pa rt of our fi sca l a ud it for the 2009-2011  b ienn i um, the State Aud itor' s  Office a ud ited the 
a l locat ion of o i l  and gas tax revenues and, specifica l ly, our  i nterpretat ion of the  statutes re l at i ng  
to  the  o i l  extract ion tax  from tri ba l  l ands .  We exp l a i ned to  them ou r  p rocess i n  ma ki ng  the 
determ i n at ion and  how we sought gu ida nce d i rect ly from the Attorney Genera l ' s  Office on  the 
issue .  They subseq uent ly req uested confi rmation of  th is  gu idance from the Attorney Genera l ' s  
Office .  I n c l uded i n  you r  materi a l s  (attachment B) i s  an  August 2012 ema i l  between the 
Attorney Genera l ' s  Office and the  State Aud itor's  Office . Th is a l locat ion  has  been reviewed and  
aud ited with no fi n d i ngs over the l ast 5 b i enn i a  by  the  State Aud itor .  

My office has worked d i l igent ly to ensure that a l l  fu nds a re being a l located a n d  d istr i b uted 
correct ly based on  statute and as  i ntended by the legis l atu re. With the exponent ia l growth of 
o i l  a nd  gas revenue  to the state and  the changes made each b ien n i um  to the  d ist r ib ut ions 
form u l a s  and a l locat ions  I be l i eve th is top ic  was muted due to the st rength and u rgency of 
those i ssues .  My team and I work t i re less ly before and du ring each leg is lat ive sess ion to ensure 
b i l l s  conta i n i ng  changes to any  o i l  a nd  gas formu las  a re d rafted i n  such a way that we are ab l e  
to  a l locate and  d i str i bute the fu nds  exact ly as  intended by  the  legi s l at u re a nd  t hat no  fu rther  
confl i cts a re created . (Th is sess ion was the Pra i rie Dog B i l l )  It i s  after the  sess ion we step up 
aga i n  to imp lement these b ien n i a l  changes to ensure "the buckets" a re fi l l ed and ou r  count ies, 
cities, schools, a nd  townsh ips  receive the i r  fu nds accu rate ly. 

We fu l ly app reci ate the opportun ity to c l a r ify this port ion of the oi l extract ion tax a l l ocations  
and  wou l d  ask for you r  support of  SB  2362 wh ich provides the much-needed c l a rificat ion of  th i s  
very am biguous su bject .  

• 

• 
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McLeod, Carlee M.  • 
Sent: 

To: 
Thursday, September 02, 2010 8:28 AM 
Erickson, Edward E. 

Subject: RE: Triba l  oil and gas extraction state share sp l it question 

Awesome. Thank you .  

Fro m :  Erickson, Edward E .  
Sent: Wednesday, September 0 1 ,  2010 5 :02 PM 
To: McLeod, Carlee M .  
Subject: RE: Tribal oi l and gas extraction state share split question 

Conti n uing what you a re a l ready doing and i ntroducing a bi l l d raft m ight make the most sense. The fix does not need to 
distu rb the existing agreement .  J ust rep lace inconsistent provisions with a statement that the state's share of revenues 
from oi l a nd  gas production taxes under  the agreement sha l l  be d i str ibuted as tax revenue under  chapter 57-51 and the 
state's share of revenues from oil extraction taxes under  the agreement sha l l  be d istri buted as tax revenue u nder 
chapter  57-51 . 1 .  

From:  McLeod, Carlee M .  
Sent: Wednesday, September 01,  2010 4 :57 PM 
To: Erickson, Edward E . 
• ct: RE: Tribal oi l and gas extraction state share split question 

Yep .  And we shou ld be good on the production piece . I t's just whether we have to do something d ifference with 
extraction than we've been doing. 

From:  Erickson, Edward E. 
Sent: Wednesday, September 01, 2010 4:48 PM 
To: McLeod, Carlee M .  
Subject: RE: Tribal oi l a nd gas extraction state share split question 

Oh, I see . The introduction  to subsectio n  5 sates it's on ly discussing oi l and gas production taxes, while subsection 1 
states that the agreement is to cover both the oil and gas production tax and  the o i l  extraction tax. This is even more 
messed u p  than I thought on my quick review. 

From:  McLeod, Carlee M. 
Sent: Wednesday, September 01, 2010 4:45 PM 
To: Erickson, Edward E. 
Subject: RE: Tribal oi l a nd gas extraction state share split question 

I 've got a copy and I ' l l  find it and scan it to send to you. However, my confusion is that we're not talking about production 
taxes. We're talking about extraction. And extraction doesn't distribute to political subdivisions, so any reference to them 
is out of place there .  My gut tel ls me that the people testifying d idn 't know the extraction system wel l  enough to give 
reliable legislative history. 

Im: Erickson, Edward E. 
Sent: Wednesday, September 01, 2010 4 :38 PM 
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To: McLeod, Carlee M .  
Subject: RE: Tribal o i l  and gas  extraction state share split question 

Car lee-
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I 've just reviewed the legis lative history. It's lengthy. http://www. legis .nd .gov/assemb ly/60-2007 /bi l l­
status/senate/S82419 .pdf 

Some h igh l ights :  

Rya n Bernste i n  testified a t  p .  13 :  "my understa nd i ng from the Tax Depa rtment is that po l it ica l s ubd ivisions take that 
[State's sha re of revenues) first." 

• 

Ryan a lso sa id  i n  response to a question  a bout the effect of d ri l l i ng on  roads: "That goes to some of the discuss ions 
a bout taxes that  a re imposed to the counties as to what they wi l l  get a nd try to cove r the i r  costs m uch like it i s  now with 
oi l producing counties off the reservat ions .  They a re a b le to get some of the tax mon ies to he l p  bu i l d  into the roads  a nd 
i nfrastructu res that  w i l l  cove r the activity that wi l l  go on  there .  As it is written right now that  wou l d  be take n right off 
the top and then  the money wou ld  be sp l it after that." See pp.  13-14 .  

My interpretati on  of these statements is that Rya n hadn't had an opportun ity to review the exist ing d istributions for 
h imse lf, a nd  th i s  was a shorthand  descri ption .  

Rep. D rovda l  s a i d  o n  p .  17 : "th is b i l l  dea ls on ly with t he  t ax  charged on  the o i l  exp lo rat ion ." This imp l ies that there was 
no i ntent to imp l ied ly re pea l the exist ing d istribution statutes. 

Vicky Stiene r, Ass' n of Oil & Gas P roducing Counties, said on  p .  34: " . . . keeping in m ind  that 75% of the gross prod uction 
tax goes to the state gene ra l  fund . . .  " This imp l ies that there was some awareness that the exist ing d istribut ions were • 
not on ly to po l it ica l subd ivisions .  

Lengthy d iscuss ion at pp .  36-37. A lso at the confe rence committee.  In  pa rticu l a r, p .  12 of the  cont. comm.  I nc ludes a 
statement from Rep .  D rovda l :  "they had a presentat ion earl ier  th is yea r  beca use of the caps that were put i n  the 
percentage on that fi rst 5% is 75% is going to the state a nd  the cit ies; counties a n d  schoo ls a re gett ing 25%. There is a 
bi l l  that cha nges that fo rmu la  . . .  " This a lso imp l ies that . there was some awa reness that the exist ing d istribut ions were 
not on ly to po l it ica l subd ivisions .  

Further confe rence comm ittees were he ld .  In  the last cont. comm.  hearing on  Apr i l  2 1, 2007, p .  1, Rep. Porter says of 
the last hoghouse amendment :  "States share, runs through norma l  d istribution,  the po l it ica l subd ivisions a nd schools 
a re held h a rm less, . . .  " This impl ies no i ntention to a lter existing d istribut ion statutes. 

However, throughout the d iscussions, there were numerous comments about the loca l impacts of oi l  produ ction o n  
county roads, loca l schoo ls, and  other  po l itica l subd ivisions .  Some amendments that were no t  i nco rporated d i rectly i nto 
the fin a l  a pp roved b i l l ,  but which may have had a n  impact on the fin a l  la nguage, wou ld  have d i rectly d istri buted funds to 
the loca l gove rnments i n  add it ion to a state sha re a nd  a tr iba l share .  

Now, with the statutes a nd the legis lative h istory before us, reasonab le  minds shou ld  be ab le  to make sense of the 
situation .  But we' re stuck between two positions .  Did the Legis lature mean to a pp ly the usua l  d istr ibutions  for o i l  and 
gas p roduction a nd o i l  extraction?  If so ,  then the words "among pol itica l subd ivis ions" i n  N DCC 57-51 .2-02 (5 ) {c) i s  
i nconsiste nt with that i ntent because it impl ies a restrict ion of  payments to pol itica l subd ivis ions  o n ly. But  if the 
Legis latu re i ntended on ly to d istribute these reven ues to po l itica l subd ivisions and  to excl ude  e ntit ies othe r  than 
po l itica l subd ivis ions, then  the references to chapte rs 57-51 and  57-51 .1  i n  the same  section a re i nconsiste nt with tha. 
purpose because they d istr ibute funds to other e ntities. 
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Befo re d iggi ng fu rther, do yo u have a co py of the agreement between the Governo r and  the Tri b a l  Government, o r  is it 
ava i la b le  o n  the web? 

Edward E .  Erickso n  
Assista nt Atto rney  General 
State of North Dakota 
Office of the Attorney  Gene ra l  
600  E.  Bo uleva rd Ave . 
Bismarck, N D  58505-0040 
(701 ) 328-3536 
FAX (701 ) 328-2226 
TTY (800) 366-6888 
eerickso @nd .gov 
From: McLeod, Carlee M. 
Sent: Wednesday, September 01, 2010 9 : 58 AM 
To: McLeod, Carlee M . ;  Erickson, Edward E.  
Subject: RE: Tribal o i l and gas extraction state share spl it questio n 

Edwa rd ,  
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I know things are a lways very busy down there .  Have you had a chance to look at  this? I was just ta lking with Becky from 
legislative cou nci l ,  a nd it seems we both have the same questio ns .  As reports a re being generated leading up  to sess ion ,  
I th ink  there may be more questio ns ,  so i t  would be great to  have a definitive answer. 

Thanks! 
Carlee 

Im: McLeod, Carlee M.  
Sent: Thursday, March 18 ,  2010 10 :42 AM 
To: Erickso n, Edward E .  
Subject: Tribal o i l  and gas extraction state share split question 

Edwa rd ,  

I have a questio n  regard ing the o il and gas extractio n from triba l  lands a nd whether o r  not it i s  subject to the s pl it 
referenced in  N DCC 57-5 1 . 1 -07. 

Appl icable law:  

57-51 . 1 -06. O i l  extractio n  tax development'tund establ ished . The tax imposed by  section 57-51 . 1 -02 must be paid to the 
state treasure r  when col lected by the state - tax commissioner a nd must be cred ite d  to a specia l  fund in the state treasury, 
to be known as the o il extractio n tax deve lopment fund. The moneys accumulated in  such  fund must be allocated as 
provided in this chapter  and the legislative assembly shall make a ny a ppro priation of money that may be necessary to 
accomplish the purposes of this chapter .  

57-51 . 1 -07. Al locatio n of moneys in o i l  extraction tax development fund . Moneys deposited in the o i l  extraction  tax 
deve lo pment fund m ust be transferred monthly by the state treasurer  as fo l lows : 

1 .  Twe nty percent m ust be a l located and credited to the s inking fund esta bl ished for payment of the state of North 
Dakota water deve lo pment bonds, southwest pipe l ine series ,  and any moneys in excess of the sum necessary to 
ma inta in  the acco unt within the sinking fund and for the payment of principa l  a nd inte rest o n  the bonds must be 
credited to a special trust fund , to be known as the resources trust fund . The reso urces trust fund must be 

• 
establ ished in  the state treasury and the funds there in  must be de posited a nd invested as a re other state funds to 
earn the maximum a mo unt perm itted by law which inco me must be de posited in the resources trust fund . The 
principal and i ncome of the resources trust fund may be expe nded only pursuant to legislative appropriation and 
are avai lable to : 
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a .  The state water co mmissio n  for p lann ing for and construction of water-related projects, includ ing rura l  
water systems .  These water-related projects must be those wh ic h  the  state water commissio n has the 
a utho rity to undertake a nd construct pursuant to cha pter 6 1 -02; a nd 
b .  The industria l  co mmiss ion  for the fund ing of programs for develo pment of energy co nservat ion and • renewa ble  energy sources; fo r stud ies for development of cogeneratio n system s  that increase the 
capac ity of a system to produce more than one kind of energy from the same fue l ;  for studies for 
develo pm ent of waste products uti l ization ;  and for the making of gra nts a nd loans in connection therewith. 

2 .  Twenty perc ent must be a l located as provided in section 24 of artic le X of the Constitution of North Dakota . 
3 .  Sixty perc ent must be a l located a nd c redited to the state's genera l  fund for genera l  state purposes . 

57-51 . 1 -07 .2 .  Perma nent o i l  tax trust fund - Deposits - I nterest - Adjustment of d istributio n  formula .  The state t reasurer 
sha l l  deposit seventy-one m il l io n  do l la rs of revenue d erived from taxes imposed on o il a nd gas u nder  c hapters 57-51 and 
57-51 . 1  into the genera l  fund .  Revenue exceed ing seventy-one mi l l ion  do l lars m ust be deposited by the state treasurer in 
the permanent oi l  tax trust fund .  I nterest earnings of the permanent o il tax trust fund must be c red ited to the genera l  fund . 
The princ ipa l  of the perma nent o il tax trust fund may not be expended except upo n  a two-thirds  vote of the members 
elected to eac h house of the legislative assembly. 

57-51 . 1 -07.4.  Separate a l location of state sha re of co l lections from reservation develo pment. Notwithstanding any other 
provisio n  of law, the state treasurer sha l l  tra nsfer to the perma nent o i l tax trust fund the first seven hundred thousand 
do l la rs of the state's share of tax revenues under this c ha pter fro m oi l  produced from wel ls within the exterior boundaries 
of the Fort Bertho ld Reservatio n after June 30, 2009. 

57-51 .2-02. Agreement requirements .  A n  agreement under this cha pter is subject to the fo l lowing:  
1 .  The o nly taxes subject to agreement are the state's oi l  and gas gross production a nd o il extraction taxes 
attributab le  to production from wel ls located with in the exterior boundaries of the Fort Bertho ld Reservatio n .  
2 .  The state's o il a nd gas gross productio n tax under chapter 57-51 must a pply to a l l  wel ls located w ithin t he  Fort 

Bertho ld Reservatio n .  

fo l lows : 

3. The state's o il extractio n tax under c ha pter 57-51 . 1  as appl ied to o il and gas productio n attributable to trust 
lands o n  the Fort Bertho ld Reservatio n  may not exceed s ix and one-ha lf perc ent but may be reduced thro ugh 
negotiatio n between the governo r and the Three Affil iated Tribes . 
4 .  A ny exemptions for o i l  a nd gas production from trust lands under cha pters 57-51 and 57-51 .1  do not apply t. productio n within the bou ndaries of the Fo rt Bertho ld  Reservation  except as otherwise provided in the agreeme 
5. The a l locatio n of revenue from o i l  a nd gas production taxes on  the Fort Bertho ld Reservation must be as 

a. Production attributa ble to trust lands .  Al l  revenues and exemptions from al l  o i l a nd gas gross 
production a nd o i l  extractio n taxes attributable to prod uction  from trust lands o n  the Fort Berthold 
Reservatio n m us t  be evenly d ivided between the tribe and the state .  
b .  A l l  other production .  The  tribe must receive twenty percent of  the  tota l o il a nd gas gross production  
taxes co l lected from a l l  productio n attributable t o  nontrust la nds on  the Fort Bertho ld Reservation in l ieu of 
the a ppl ication  of the Three Affil iated Tribes' fees and taxes related to production o n  such lands . The 
state must receive the remainder. 
c.  The state's sha re of the revenue as d ivided in subdivis ions a and b is subject  to distributio n amo ng 
po l itica l subd ivis ions as provided in c hapters 57-51 and 57-51 . 1 . 

6 .  A n  o i l  o r  gas wel l  that is dri l led and completed during the time of an agreement u nder this c hapter must be 
subject to the terms of the agreement for the l ife of the wel l .  
7 .  The Three Affil iated Tribes must agree not to imp ose a triba l  tax or any fee on future production of oi l  and gas 
on  the Fort Bertho ld Reservatio n d uring the term of the agreement. 
8. To address situations in  whic h the tax commiss ioner refunds taxes to a taxpayer, the agreement must a l low the 
tax commissioner to offset future d istributions to the tribe. 
9 .  The tax com miss ioner must reta in  authority to administer and enforc e  c ha pters 57-51 a nd 57-51 . 1  as app l ied to 
wel ls subject  to a ny agreement authorized by this chapter. 
1 0 . An o i l or gas wel l  that is dri l led a nd co m pleted during the time an agreement under this c hapter is in effect is 
subject to state regulatory provisio ns for the l ife of the well in add ition  to a ny other a ppl ica ble regulatory 
provis io ns.  
1 1 .  The federa l  d istrict  court for the western d ivision of North Dakota is the venue for a ny d ispute aris ing fro m a 
revenue-sharing agreement between the state and the Three Affiliated Tribes . 

57-51 .2-03. Statutory inconsistenc ies superseded . This chapter supersedes a ny inco nsistent provisio ns of c hapters 57. 
and 57-51 . 1  and a ny inconsistent provisio ns of state law relating to regulatory provisio ns and state law relating to o i l  a n  
gas explo ration a nd production and administratio n  o f  those provis ions . 
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W questio n  is two fo ld :  One,  are triba l  extractio n dollars s u bject to the 60/20/20 s plit , a nd if so , does that spl i t  apply 

before the 70 0 ,0 0 0  cap is met ,  o r  does it kick in after? 

Per NDCC 57-51 . 1 -07.4 ,  the firs t  $700 , 000 of the state s hare of triba l  extraction is to be put in the permanent o il trust  
fund.  We have interpreted state s hare in that context to mea n  the do l lars not d istributed to the tribes from the triba l 
extraction  d is tributio n .  So,  for instance,  if in month 1 ,  $1 00 was the a mount not d istributed to the tribes ,  we would a pply 
that entire $ 1 00 to the perma nent oil trus t  fund to be c redited aga inst the $700 ,000 "cap" . In o ur interpretation ,  we view 
the state s hare referenced i n  57-51 . 1 -07.4 as meaning the no-triba l  portion ,  and have put a l l  no n-triba l  monies of the tribal 
agreement toward the $700 ,000 . We don't believe that even if the 60/20/20 split is a ppl icable to the tribal agreement, it is 
a ppl icable to the firs t  $70 0 , 000 . �s�·av"\ -K'f=::eA 
We come to this understanding from reading NDCC 57-51 .2-02(5)(c )  regarding the "state s hare" mean ing the no n-triba l  
portio n .  

That s ection also goes o nto s tate that the state share s ha l l  be d istributed to po l itica l s ubdivis io ns as provided in 57-51 
(gross productio n) and 57-51 . 1  (extraction).  The portion of the state do l lars d istributed in  57-51 . 1  is found at 57-51 . 1 -07, 
a nd the monies a re sepa rated into funds , not d istributed to po l itica l  subdivis io ns . Money is d ivided into funds . Are we to 
brea k  down the tribal s tate s ha re into the 60/20/20 in accordance with 57-51 . 1 -07 and put o nly 60% of the triba l  money in 
the perma nent o i l  trust ,  or put the all money into the permanent o i l  trus t  fund as per 57-51 . 1 -07 .2? 

Tha nks , 
Carlee 

Carlee McLeod 
Deputy State Treasurer 

.
ce of State Treasurer 

State ofNorth Dakota 
600 East Boulevard Dept. 120 
Bismarck, ND 58505-0 120 
Phone: 701 .328 .2643 
Email: cmcleod@nd.gov 
www.nd.gov/ndtreas 

• 
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From: 
Sent: 

To: 
Cc: 

Subject: 

Kevin-

Erickson, Edward E. 
Tuesday, August 07; 2012 4:52 PM 
Scherbenske, Kevin J. 
Oehlke, Jeb D.; Mickelson, Lori S. 
Tribal Oil Extraction Tax Allocation 
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It is my understanding that you have asked what advice I gave the State Treasurer's Office on handling the Tribal Oil 
Extraction Tax distribution in NDCC 57-51.2-02(5)(c} during the 2009-2011 biennium. This was a significantly long time 
ago, and my final advice was given in a conversation. To the best of my present recollection, my analysis was that the 
statutes invo.lved were ambiguous as a matter of law and that these issues were not clarified by the legislative history 
nor by the agreement between the Governor and tribal government. Therefore, the STD should continue making 
distributions as they had and seek a legislative correction to remove the ambiguity. 

There is a co.nflict in·the relevant statutes which creates a legal ambiguity. Chapter 57-51.2 allows for the Governor and 
the Three Affiliated Tribes to· agree to apply the-State's Oil & Gas Production Tax and the Oil Extraction Tax within the 
Reservation, with revenues being split between the Tribe and the State. This legislation, and the agreement it permits, 
resolved a question whether the State could impose taxes on oil & gas production or oil extraction within the boundaries 
of the Reservation by both p�rties agreeing to apply the State's taxes and split the revenue between the Tribe and the 

• NDCC 57-512-02(5)(c} provides, in part: "The state's share of revenue [from application of the oil & gas 
ctii:m tax and from application of the oil extraction tax within the reservation] as divided in subdiyisions a and b is 

subject tb distribution among political -subdivisions as provided in chapters 57:..51 [oii & gas gross production tax] and 57-
Sl.1 [oil extractionta_x] ." Under chapter 57.,-51.1, NDCC 57-51.1-06 req,uires the "tax imposed by section 57-51.1-02 
must be ... credited to ... the oil extraction tax development fund." That fund is distributed. according to a formula 
which, at that tim�, provided 20% for water development bonds (Resources Tr-ust Fund), 20% under Art. X, sec. 24, 
NQConst. (Common Schools Trust Fund and Found.ation Aid Stabilization Fund}, and 60%-to the state General Fund. ·Of 
these thr.!;?e items, arguably only the amount allocated to the General Fund appears to be described by the term "state's 
share" as used. in NDCC 57-52.2-02(5)(t}. 

However, the Tribal Oil Extraction tax is n0t ta>:eed under section 57:.51-.1-02 as required by section 57-51.1-06, instead it 
is taxed under section 57-51.i-02. The STO was authorized to resolve any conflict between chapter 57-,51.2 and 
chapters 57-51 arid 57--51.1 in favor of the provision in chapter 57-51.2 by section 57-51.2-03, which provides "This 
chapter supersedes any incpnsistent provisions of chap:ters 57-51.and 57-51.;L and any in·consiste·nt provisions of state 
law rE;?lating to regulatory provisions and state law relating to oil and gas exploration and production and administration 
of those provisions." Th�refore, it is my recollection of a conversation with the then-Deputy State Treasurer that the 
STD resolved this-conflict by deeming the "state�s share" of the Tribal Oil Extraction Tax as entirely intended to go to the 
state General Fund because the otber funds receiving di�tributions in chapter 57-51.1 did not direct moneytoward the 
State and thus those pr.ovisions did not address·the "state's share." 

Further, during the 2009,..2011 biennium, the following statute directed the distribution of the state's share under 
chapter 5'7-51.1: 

• 
57-51.1:-07.2. (Contingent repeal - See note) Permanent oil tax trust fund - Deposits - Interest - Adjustment of 
distribution formula. 
The state treasurer shall deposit seventy-one million do liars of revenue- derived from taxes imposed on oil and 
gas under chapters 57-.Si and 57,-51.1 into the general fund. Revenue exceeding seventy-one million dollars 
must be deposited by the state treasurer in the permanent oil tax trust fund. Interest earnings of the permanent 

1 
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.oil tax trust fund must be .�r�d1ted to the genera l fund. The prmc1pal of the permanent 011 tax trust fund may not 
be expended except upon a two-thirds vote ofthe m�rnl:!ers eleGted to each· house of the legislative as_sembly . 

Please no.te that ND�C 57-51.1-07.2 also i11cJuded a provision for the Director of the Budget to adjust the $71 million 
figure, meaning that:the cictual cap may have. been differen�. 

• 
It is my linqerstcinding frQm the STO that for the first three manths in which the STO made distributions of the Tribal Oil 
Extraction Tax {September, October, and November Qf 2009), the STO followed the dir-ection in 57-51.i-07.4 (since 
repealed), which stated 11Notwithstandlng any other _provision of law, the state treasurer shall transfer- to the per-manent 
oil ta">c·trust func! the first seven hundred tJ,ousand dollars of the state's share of tax revenues under this chapter from 
oil produced from wells within the exterior boundaries of the Fort Berthold Reservation after June 30, 2009." During the 
month of December 2009 (distribution of Extraction taxes col lected in November on oil produced in October) the 
$7od;ooo cap in 57-51.1-07-4 was met. During this month the total amount. retained· by the State {after the �plit -with 
the·tribal government) of the Tribal Oil Extraction tax·was $317,421.79. The STQ deposited $235;529.65 directly

.
int0 the 

Perm�nent Oil Tax Fund which met the cap requirement ·in 57-51.1,-07.4. With the remaining $81,a�2.14, the STO 
folloMfed the r�quirements of 57-51.1-07 and performed the split.which allocated iQ% to the Re_so.urces.Trust Fu_nd, io% 
eve.nly divided between the Common Schools Trust Fund and the Foundatio.n Aid Stal:!j(ization Fund, and the 60% state 
share went into the Permanent Oil Tax Fund since the general fund cap had already been met. In e.ach month following 
this, for the rei:nainder of the biennium, the STO performed the distribution of these funds in the manner in whicJi it 
interpretec! NDCC 57-51.2-02(5)(c) by depositing the-entire .amount of the Tribal Oil Extractjon Ta'X retained by the state 
into ttie Permanent Oil Tax Fund_. 

The legal standard applicable to this issue is that ;'[l)he construction of a :statute by an administrative· agency charged 
-with (!ts] execution is entitled to weight and {the eo'ti'rt] will defer to a reasonable interpretation of that agency unless it 
!=Ontra�icts clear and unambiguous statutory lang·uage�" Frank v. Traynor. 6dp N.W,2P 516, 520 (N.D. 1-999). The State 
Tre�surers O.ffice is charged with adm.inisterin_g the revenue· distributions und_er these chapter�. Under this standard, 
when faced with an ambiguous statute, the STO's determination of the b�st m�thog to resolve the conflict will be 

• (et;:ognized by. the courts. Further, as.noted above; S:ectipn 57-51.2�03· dfr�cts that any conflict between chapter 57-51.2 
an·d chapters 57-51 or 57-51.1 must be resolved by favoring the provision ir,i chapter 57:..51.2. In my opinion, the STO's 
r�:solution of this·conflict does not contradict clear- and unambiguous sh�tµtory lang4age, �nd is consistent with the 
intent shown by the legjslativ.e history· and section 57-5i.2-Q3. 

The(efore, my advice was for the STO to cohtinue making.distributions of the state's sbare :of tribal oil extraction tax 
revenue pursuant.to their reasonable interpretation of these �mbigUq!Js �atutes, and to-seek a corrective amendment 
in the next legislative session. It is my und�rstanding that the �O s�:rnght ,and received an amendment-in�2011 HB 1268 
i11 a_n attempt:to address some of the ambiguities in th.ese chapters,. but the blll L!ltlrna�ely failed in favor of.similar 
l_egislation which did not contain the corrective amendment. Al�o, the STO worked �ith the Legislature on other bills 
�ffecting.t_hese chapters, including 2011 HB. 14.51 which e liminated the Permanent Oil Tax Trust Fund and directed 
wh"�r� state revenues were to. be deposited. 

-1;.c,f_ward ·  

Edward E .  Erickson 
Assistant -Attorney General 
State of North Oakata 
Office ef the Attorn�y. C3eneral 
600 E. Boµle�ard. Ave. 
Bismarck, ND q�505-0Q40 
(7.01.) "328.;.353p 
FAX -(701) 328-2.226 
TTY (800) 366.6888 
eerickso@nd.gov 
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Testimony of Lance Gaebe, Executive Director 
} North Dakota Water Coal ition f J 

I n  Support of SB 2362 
March 29, 2019 

M r. Cha i rman and  members of the Senate Appropriat ions Comm ittee, my name is 
La nce Gae be and I serve as  the Executive D i recto r of the No rth Da kota Water Coa l it ion .  

The North Dakota Water Coa l it ion fo rmed i n  1994 to  advocated for t he  comp letion 
of North Da kota's water i nfrastructu re for economic  growth and qua l ity of l ife . The 
Water Coa l it ion bri ngs together  more tha n 40 wate r project sponsors a nd  groups to 
work towa rd un ity fo r suppo rt of water projects across No rth Da kota . Co l la boration 
with i n  the water commun ity and  bu i l d i ng consensus rega rd ing fu nd i ng needs a nd 
p rio rit ies a re essentia l i n  meeting the water resou rce management needs of North 
Da kota . 

The state funds the State Wate r Comm iss ion's operat ions, ca p ita l p rojects a nd 
g ra nts for wate r supp ly, f lood control , i rrigat ion and  genera l  wate r management projects 
from the Resou rces Trust Fund and  the Wate r Deve lopment Trust Fund . Art ic le X of the 
No rth Da kota Constitution created the Resou rces Trust Fund a nd i n  Sect ion 22 it 
st i pu lates that revenue from taxes imposed on the extract ion of oil be a l located to the 
Resources Trust Fund . 

The North Dakota Water Coa l it ion supports Senate B i l l  2362 as amended to 
im plement a c la rification so the fu l l  amount of the o i l  a nd  gas extract ion tax a l located to 
the Resou rces Trust Fund is deposited i n  that fund .  Thus, we support a change of how 
the mon ies a re deposited go ing forwa rd and for the tem porary adjustment of the 
a l location of a n  add itiona l  ha lf percent of extract ion taxes to restore of the $ 128 m i l l ion 
to the Resou rces Trust Fund fo r crit ica l ly important water p rojects. 

The Water Coa l it ion membe rs a ppreciate the state's commitment to fu nd water 
p rojects . However, it is d ifficu l t  to accomp l ish  the la rge-sca le water i nfrastructu re 
p rojects with the $412 m i l l ion cu rrently projected in the Resou rces Trust Fund in 2019-
2 1 .  As you have lea rned . for the upcom ing b ienn i um a lone there a re ove r $700 mi l l i on  in 
"shove l ready" -necessa ry wate r p rojects, thus the Wate r Coa l it ion supports the efforts 
conceived in amended SB 2362 to add ress the interpretat ion issues of how o i l  a nd gas 
extract ion tax revenues generated on the Fo rt Bertho ld I nd i an  Rese rvation a re deposited 
i nto the Resou rces Trust Fund . Restoring the mon ies back i nto the Resou rces Trust Fund 
wou ld  he lp  to fu nd more vita l water i nfrastructu re p rojects, p rotect ing the state and  its 
resou rces. 

In o rder  to protect our growing cit ies and resou rces, state fund i ng is needed .  That is 
why we support SB 2362 and the fu l l  restorat ion of mon ies back i nto the Resou rces Trust 
Fund .  

We appreciate your past suppo rt of  wate r i nfrastructu re and  u rge you r  cont inued 
support of North Dakota's wate r i nfrastructu re with the adopt ion of SB 2362 .  
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DEPARTMENT OF 

llnTRUST LANDS 
INVESTING FOR EDUCATION 

TESTIMONY OF JODI SMITH 
Commissioner of University and School Lands 

North Dakota Department of Trust Lands 

Senate Bil l  2362 

House Finance and Taxation Committee 
April 2 ,  2019  

Jodi A .  Smith, Commissioner 

Chairman Headland and members of the House Finance and Taxation Committee, I am Jod i Smith, the 
Commissioner and Secretary for the Board of University and School Lands (Board) .  I am here to testify 
in on Senate Bill 2362 . 

The Department of Trust Lands (Department) is the administrative arm of the Board , serving under the 
d irection and authority of the Board . The Board is comprised of the Governor, Secretary of State, Attorney 
General, State Treasurer, and Superintendent of Public Instruction. The Department's primary 
responsibil ity is managing the Common Schools Trust Fund (CSTF) and 12 add itional permanent 
educational trust funds. The beneficiaries of the trust funds include local school d istricts, various colleges 
and universities, and other institutions in North Dakota. The Department manages four add itional funds: 
the Strategic Investment and Improvements Fund , the Coal Development Trust Fund , the Capitol Build ing 
Fund , and the Ind ian Cultural Education Trust. 

The Department also administers the responsib il i ties outlined in the Uniform Unclaimed Property Act, 
N .D .C .C .  ch. 47-30. 1. In this role the Department collects "unclaimed property" (uncashed checks, 
unused bank accounts, etc.) , and processes owners' claims. This property is held in permanent trust for 
owners to claim, with the revenue from the investment of the property benefiting the CSTF. 

Addit ional ly, the Department operates the Energy Infrastructure and Impact Office (E I IO) ,  which provides 
financial support to political subd ivisions that are affected by energy development. Assistance is provided 
through both the oil and gas impact grant program and the coal impact loan program. The E I IO  also 
d istributes energy and flood grants carried over from prior biennia. 

HISTORY 
In 1889, Congress passed the Enabling Act "to provide for the d ivision of Dakota [Territory] into two 
states, and to enable the people of North Dakota, South Dakota, Montana, and Washington to form 
constitutions and state governments, and to be admitted into the union on an equal footing with the 
original states, and to make donations of public lands to such states. "  Act of February 22, 1889, Ch. 180 ,  
25 Statutes at Large 676 . 
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Section 10 of this Act granted sections 16 and 36 in every township to the new states "for the support of 
common schools. "  In cases where portions of sections 16 and 36 had been sold prior to statehood ,  
indemnity or " in lieu" selections were allowed . I n  North Dakota, this grant of land totaled more than 2 . 5  
million acres. 

Sections 12 ,  14 ,  16 ,  and 17  of the Enabling Act, and other acts referred to therein, provided further land 
grants to the State of North Dakota for the support of colleges, universities, the state capitol, and other 
public institutions. Revenues are generated through the prudent management of trust assets, which 
assets include approximately 706 ,600 surface acres and 2 .6  million mineral acres. 

ALLOCATION AND HISTORY OF OIL EXTRACTION TAXES 
The State of North Dakota imposes production and extraction taxes on all oil produced in the state. The 
oil extraction tax is imposed on all oil produced in the state pursuant to N .D .C .C .  § 57-51 . 1-02 . Oil 
production subject to this tax includes production attributable to tribal trust lands on the reservation and 
on tribal trust properties outside reservation boundaries pursuant to N. D.C.C.  § 57-51 .2-02(3). All taxes 
imposed under N .D .C .C .  § 57-51 . 1-02 are deposited into the oil extraction tax development fund , 
pursuant to N. D.C.C.  § 57-51 . 1-06 . N. D.C .C .  § 57-51 . 1-07 allocates these oil extraction taxes to several 
funds, one of which is the CSTF. Consistent with statute, Article X, § 24 of the North Dakota Constitution 
(Article X, § 24) provides that "[t]en percent of the revenue from oil extraction taxes from taxable oil 
produced in this state must be deposited into the common schools trust fund. "  Below is a chart showing 
the allocation of moneys in the oil extraction tax development fund (Extraction Tax Allocation) . 

I 

Oil  Extraction Tax Development Fund 

Extraction Tax funding 
pursuant to 

N .D.C.C.  § 57-51 . 1 -07 

I l 

Receiving funding distributions per the North Dakota 
Constitution 

• Receiving funding distributions per the North Dakota 
Century Code 
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In 1993, the 53rd Legislative Assembly approved Senate Concurrent Resolution (SCR) 401 1 ,  entitled "Oil 
Extraction Tax Revenues - Proposed Constitutional Amendment" .  The resolution proposed a new 
section to Article X of the North Dakota Constitution that if passed by the electors, would direct the 
allocation of oil extraction tax revenue as follows: 

a.  20% of the revenue from oil extraction taxes from taxable oil produced in the state 
must be allocated to: 

i . 50% to the CSTF and 

ii. 50% to the foundation aid stabilization fund; the interest income must be 
transferred to the general fund on July 1 of each year. 

SCR 401 1  was approved by the voters in the 1994 general election. Article X, § 24 was effective for oil 
produced after June 30, 1995. 

In 1995, the 54th Legislative Assembly amended N . D.C .C .  § 57-51 . 1-07 by allocating 20% of the oil 
extraction tax revenues in the oil extraction tax development fund, as provided in Article X, § 24. Under 
Article X, § 24, this allocation was distributed equally to the CSTF and to the Foundation Aid Stabilization 
Fund (FASF). 

In 20 1 1 ,  the 62 rd Legislative Assembly passed SB 2 129, amending N . D.C .C .  § 57-51. 1-07 to identify by 
name "the common schools trust fund" and "the foundation aid stabilization fund" as the recipients; 
however, no change to the allocation was made . 

The Legacy Fund was approved by the voters in the 20 10 general election. Article X, Section 26 of the 
Constitution requires: "Thirty percent of total revenue derived from taxes on oil and gas production or 
extraction must be transferred by the state treasurer to a special fund in the state treasury known as the 
legacy fund. "  (Emphasis added). In SB 2 129, the 62nd Legislative Assembly added the Legacy Fund as 
a recipient of 30% of oil extraction tax revenue. 

Amendments to N. D. C. C. § 57-5 1. 1-07 by the 63 rd and 65th Legislative Assemblies resulted in no changes 
to allocations to the constitutional funds, namely: the CSTF, FASF, and the Legacy Fund. 

Despite the amendments to N . D.C .C § 57-5 1 . 1-07 since 1995, the allocations to both the CSTF and the 
FASF have each remained constant at "[t]en percent of the revenue from oil extraction taxes from taxable 
oil produced in this state, "  per Article X, § 24. Similarly, no changes have been made to the 30% 
al location to the Legacy Fund since 20 1 1 .  

Based upon the distributions to these three constitutional funds, it is evident the Legacy Fund has 
received its 30% share of oil extraction tax revenue as required by the Constitution and N . D.C .C .  § 57-
5 1 . 1-07 .  It is equally evident that the CSTF and the FASF have not received the combined 20% allocation 
( 10% to each fund) as required by the Constitution and N . D.C .C .  § 57-5 1 . 1-07 . 
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Oil Extraction Tax Development Fund 

Current Distribution of State's 
Share of Extraction Taxes 

Collected Pursuant to Tribal 
Agreements ----- _____ .... 

I 

Receiving funding distributions per the North Dakota 
Constitution 

• Receiving funding distributions per the North Dakota 
Century Code 

COMMON SCHOOLS TRUST FUND 
Per Article IX, Section 2 of the North Dakota Constitution: 

Distributions from the [CSTF] , together with the net proceeds of all fines for 
violation of state laws and all other sums which may be added by law, must be faithfully 
used and applied each year for the benefit of the common schools of the state and no part 
of the fund must ever be d iverted , even temporarily, from this purpose or used for any 
purpose other than the maintenance of common schools as provided by law. Distributions 
from an educational or charitable institution's trust fund must be faithfully used and applied 
each year for the benefit of the institution and no part of the fund may ever be d iverted , 
even temporarily, from this purpose or used for any purpose other than the maintenance 
of the institution, as provided by law. 

For the b iennium during which this amendment takes effect, d istributions from the 
perpetual trust funds must be the greater of the amount d istributed in the preced ing 
b iennium or ten percent of the five-year average value of t rust assets, exclud i ng the value 
of lands and minerals. Thereafter, biennial d istributions from the perpetual trust funds must 
be ten percent of the five-year average value of trust assets, exclud ing the value of lands 
and minerals. The average value of trust assets is determined by using the assets' end ing 
value for the fiscal year that ends one year before the beginning of the b iennium and the 
assets' end ing value for the four preced ing fiscal years. Equal amounts must be d istributed 
during each year of the biennium. 

Since changes to the Constitution became effective in 2009, trust growth, and trust d istributions to 
beneficiaries, have increased at historic rates. As the following table shows, per pupil d istributions to K-
12 education have increased from approximately $400 per pupil per year during the 2009- 1 1  biennium 
to a projected $ 1 , 592 per student during the 20 19-2 1 b iennium. During that same period of time, 
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distributions from the CSTF grew from approximately 4 .0% of the cost of education to a projected 13 .9% 
of the cost of education. 

Common Common Schools 
Biennium Amount Distributed Schools % of $ / Pupil 

Cost Education Distribution 
2009- 1 1  $ 77 , 178,000 4 .0% $ 400 . 96 
20 1 1-13  $ 92 ,5 14,000 4.5% $ 461 .33 
2013-15  $ 130,326,000 6 .0% $ 643.27 
2015-17  $ 206, 134,000 8 .6% $ 971 .69 
2017-19 $ 288,264,000 1 1 . 5% $ 1 , 3 18 .88 
2019-2 1  $ 366, 756,000 13 .9% $ 1 , 592.35 

The table below is another look at the CSTF's impact on education. With the inclusion of the 2019-2 1 
contribution, the CSTF will have supplied nearly $ 1 bi llion ($991 ,480,000) to the schools in the last eight 
years. 

Biennium Formula Payment Common Percentage Common Schools 
Schools of Formula Increase 

2013-15 $ 1 , 752, 100 ,000 $ 130 ,326,000 7 .4% $ 37 ,812 ,000 
2015-17 $ 1 , 9 16 ,640 ,000 $ 206 , 134,000 10 .8% $ 75,808,000 
20 17-19  $ 1 , 935,204, 163 $ 288,264,000 14 .9% $ 82, 130 ,000 
20 19-2 1 $ 2 ,050, 702,333 $ 366 , 756,000 17 .9% $ 78,492 ,000 

SENATE BILL 2362 
The Board supports the bill insofar as it attempts to bring clarity to the requirement that the CSTF must 
receive " [t]en percent of the revenue from oil extraction taxes from taxable oil produced in this state, "  as 
required under Article X, § 24 of the North Dakota Constitution and North Dakota law. Specifically, the 
bi ll clarifies how the extraction tax allocated to the State under any agreement pursuant to N. D .C .C .  ch. 
57-5 1 .2 is to be distributed. 

To date, the CSTF has not received its percentage of the extraction tax allocated to the State under any 
agreement pursuant to N. D .C .C .  ch. 57-51 .2 .  As such, the Board also supports amendments to the bi ll 
that would require the CSTF to receive any and all moneys it should have been receiving under the 
Extraction Tax Allocation. In other words, it is the Board 's position that based on Constitutional and 
statutory requirements regarding tax allocation to the CSTF that have been in place for several years, it 
is essential to look retroactively to fill the constitutional funds. Article IX, § 2 of the North Dakota 
Constitution requires that "no part of the fund must ever be diverted, even temporarily. " 

All revenues received by the CSTF are invested upon receipt. If any amounts underpaid had been 
invested with the other CSTF assets, additional investment earnings would have been generated 
throughout the years, resulting in increased funds being available for distribution to fund K-12 education. 
The underpayment to the CSTF is currently estimated $62,794,306 in principal and $1 1 , 986,696 in 
interest earnings for a total of $74, 781 ,002. The following chart depicts the impact the underpayment has 
had on past biennial distri butions, inclusive of investment earnings . 
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Biennium 

201 1- 13  
2013-15 
20 15- 17  
20 17-19  
20 19-21 
202 1-23 
2023-25 
2025-27 

Impact on 
Beginning Assets 

$ 1 , 544, 182 
$ 1 1 ,475, 547 
$ 35,78 1 ,439 
$ 5 1 ,417 ,254 
$ 74,781 , 003 
$ 74,781 , 003 
$ 74,781 , 003 
$ 74,781 , 003 

Impact on 
Biennial Distributions 

$ 6 ,000 
$ 136 ,000 
$ 852 ,000 
$ 2 ,364,000 
$ 4,342 ,000 
$ 6, 130 ,000 
$ 7 ,260,000 
$ 7,478,000 
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* Impacts for biennia including 20 1 1-13 ,  2013-15 ,  and 2015-17 include investment earnings 

Compounded investment earnings over the course of the next three biennia will add to the impact on 
biennial distributions. The effect of not retroactively filling the CSTF will have a permanent impact on the 
State's contribution to the per pupil cost of education in perpetuity. 

Simply stated, the Board supports Senate Bill 2362 to create clarity in the statute to ensure that moving 
forward, it is exceptionally clear how extraction taxes collected within the State are distributed to the 
CSTF. I t  is the position of the Board that the CSTF must be made whole with the effects of not repaying 

• 
the CSTF having an impact on education in the State of North Dakota for generations to come. 

I look forward to working with the committee on these issues and will answer any questions . 

• 
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Ke l ly Schm idt, State Treasu re r  

I n  Support of SB  2362 

House F i na nce & Tax 

Rep .  Cra ig Head l a nd ,  Cha i r  

Rep .  J im  G ruene ich ,  Vice-Cha i r  

Apr i l 2, 2019 

M r. Cha i rman ,  members of  the com mittee, I am Ke l ly  Schm idt, State Treasu rer . I stand  in  
support of  SB  2362 as  i t  wou ld  c la rify amb iguous statutes re lati ng to the o i l  extract ion tax 
a l locat ions my office comp letes each month . 

I wou l d  l i ke to give you a brief h istory and  the steps the Office of State Treasu rer  has  taken to 
i nterp ret the statutes and our attempts to c la rify the amb igu ity. 

The o i l  extract ion a l location has rema ined constant s ince Nov. 2007 with the fi rst co l l ect ion of 
tax on tri ba l  l a nd .  Du r ing the 2009-2011 b ienn i um, as o i l  act ivity began to i ncrease on the Fort 
Bertho ld  Reservat ion and  the state was negot iati ng tri ba l  agreements associated with th i s  
activity, ou r  office thorough ly researched the related statutes with i n  North Da kota Centu ry 
Code .  Th is was a concerted effort on our  beha lf to ensure we correct ly and  accu rate ly a l l ocated 
the state's sha re of oi l and gas revenue from we l l s  su bject to the oi l and gas agreement 
between the Th ree Affi l i ated Tribes and the State of North Dakota .  

I n  resea rch i ng  t he  app l icab le  statutes, t he  determ inat ion was made  that the state's sha re o f  o i l  
extract ion revenue imposed on tri ba l  l ands  was  tri ba l  revenue sha red with the state and  
therefore sepa rate and  d ist i nct from the o i l  extract ion tax  generated on l and  with i n  the state . 
Based on statutory l anguage referenc ing "state sha re", an  i nterp retat ion was made to a l locate 
the state's sha re of t ri ba l  revenue d i rectly to the genera l  fu nd  bucket of the form u l a .  

Du ri ng  ou r  resea rch, i t  became clea r there were numerous confl i cts among  t he  related chapters 
which cou ld  lead to d iffer ing i nterp retat ions of the l aw. With these confl i cts i n  m i nd, we sought 
gu idance from the Attorney Genera l 's  office .  Upon reviewi ng the statutes i n  quest ion and the  
pert i nent leg is l at ive h i story, the  Attorney Genera l 's  office conc luded the statute was  i ndeed 
ambiguous and  mu lt i p l e  confl icting i nterp retat ions cou l d  be reached . He  a l so determ ined that 
we had  reached a reasonab le  concl us ion which d id  not contrad i ct c lear  and unamb iguous 
statutory l anguage. The Attorney Genera l' s  Office a l so adv ised we conti nue  to make the 
a l locat ions i n  th i s  matter  unt i l  c larificat ion was rece ived from the legi s l atu re .  Attach ment A i s  
correspondence between the  Deputy Treasu rer and the Attorney Genera l 's office from M a rch 
2010 to September  2010 relat i ng to th i s  d i scuss ion .  

600 E .  B O U L E VA R D  AV E ,  D E PT 1 2 0  • B I S M A R C K ,  N O R T H  DA KOTA 5 8 5 0 5 - 0 6 0 0  

P H O N E :  7 0 1 . 3 2 8 . 2 6 4 3  • FAX : 7 0 1 . 3 2 8 . 3 00 2  • WWW . N D . GOV/T R EA S U R E R  

P . I 



I n  the 201 1 legis l ative sess ion,  we worked d i l igently with numerous i nd ivid ua l s and  agenc ies to 
obta i n  c la rificat ion .  We worked d i rect ly with 0MB and the Governor's  Office .  We worked with 
leg is l ators to remedy the i ncons istenc ies .  Amendments were proposed and  d rafted du ri ng  that 
sess ion,  none of which were i nc luded in  the fi na l  passage of any b i l l .  After 10 conference 
com m ittee meeti ngs, HB 1268 conta i n i ng  c la rifyi ng l anguage was u lt imately ki l l ed i n  conference 
comm ittee. With no changes to the specific statutes re lat ing to this issue, our office conti nued 
to a l locate th i s  revenue  based on our  i n it i a l  i nterp retat ion as suggested by the Attorney 
Genera l 's Office .  

As part of our  fi sca l a ud it for the 2009-2011  b ienn i um, the State Aud itor's Office aud ited the 
a l locat ion of o i l  and  gas tax revenues and ,  specifica l ly, our  i nterpretat ion of the statutes re l ati ng 
to the o i l  extract ion tax from tri ba l  lands .  We exp l a ined to them our  p rocess i n  maki ng  the 
determ inat ion and how we sought gu ida nce d i rect ly from the Attorney Genera l 's  Office on the 
issue .  They subseq uent ly req uested confi rmat ion of th is gu idance from the Attorney Genera l 's 
Office .  I nc l uded i n  you r  materi a l s  (attach ment B)  i s  an August 2012 ema i l  between the 
Attorney Genera l' s  Office and the State Aud itor's  Office. This a l locat ion has been reviewed and 
aud ited with  no fi nd i ngs over the last 5 b ienn i a  by the State Aud itor. 

My office has worked d i l igent ly to ensure that a l l  fu nds a re be ing a l located and  d i stri buted 
correct ly based on statute and  as intended by the legis lature. With the exponent ia l  growth of 
o i l  and gas revenue to the state and the changes made each b ienn i um  to the d i str ibut ions 
form u las and a l locat ions I be l i eve th is  top ic was muted due to the strength and u rgency of 
those issues .  My team and I work t i re lessly before and during each legi s l at ive sess ion to ensure 
b i l l s  conta i n i ng  changes to any o i l  and  gas form u las  a re d rafted i n  such a way that we are ab le  
to  a l locate and  d i str ibute the fu nds exact ly as i ntended by the  legi s l atu re and  that no fu rther 
confl icts a re created . (Th is sess ion was the Pra i r ie Dog B i l l )  It i s  after the sess ion we step up  
aga i n  to  imp lement these b i enn i a l  changes to  ensure "the buckets" a re fi l l ed and ou r  counties, 
cit i es, schools, and  townsh ips  receive the i r  fu nds accu rately. 

We fu l ly appreci ate the opportun ity to c la rify this port ion of the oi l extract ion tax a l l ocat ions 
and wou l d  ask for you r  su pport of SB 2362 which p rovides the much-needed c la rificat ion of th is  
very am biguous subject . 

• 

• 



Oehlke, Jeb D. 
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Sent: 

McLeod, Carlee M.  
Thursday, September 02, 2010 8 :28 AM 
Erickson, Edward E .  

S8 � (:,� 
To: 
Subject: RE: Triba l  o i l  and gas extraction  state share sp l it question 

Awesome. Thank you .  

From: Erickson, Edward E .  
Sent: Wednesday, September 01 ,  2010 5 :02 PM 
To: McLeod, Carlee M .  
Subject: RE : Tribal o i l  and gas extraction state share spl it question 

4--;J..-- J q  
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Continu i ng what you a re a l ready doing and introducing a b i l l  d raft might make the most sense.  The fix does not need to 
d isturb the exist ing agreement .  J ust rep lace inconsiste nt p rovisio ns with a statement that the state's share of revenues 
from oil a nd gas p roduction taxes under  the agreement sha l l  be d istributed as tax revenue u nder  chapter 57-51 and the 
state's sha re of revenues from oi l extraction taxes under  the agreement sha l l  be d istributed as  tax revenue u nder 
chapter  57-51 . 1 .  

From : McLeod, Carlee M .  
Sent: Wednesday, September 01 ,  2010 4 : 57 PM 
I.iatickson, Edward E . 

.-ct: RE: Triba l oi l and gas extraction state share split question 

Yep. And we should be good on the production p iece .  I t's just whether we have to do something d ifference with 
extraction than we've been doing. 

From: Erickson, Edward E.  
Sent: Wednesday, September 01, 2010 4 :48 PM 
To: McLeod, Carlee M .  
Subject: RE: Tribal oil and gas extraction state share spl it question 

Oh, I see. The i nt roduct ion to subsection 5 sates it's on ly d iscussing oil a nd gas production taxes, wh i le subsection  1 
states that the agreement is to cover both the o i l  and  gas prod uct ion tax a nd the o i l  extraction tax. This is even more 
messed up  than I thought on my qu ick review. 

From: McLeod, Carlee M. 
Sent: Wednesday, September 01, 2010 4 :45 PM 
To: Erickson, Edward E. 
Subject: RE: Tribal oil and gas extraction state share split question 

I 've got a copy and I ' l l find it and scan it to send to you .  However, my confusion is that we're not talking about production 
taxes. We're talk ing about extraction. And extraction doesn't d istribute to pol itica l subd ivisions, so any reference to them 
is out of place there . My g ut tel ls me that the people testifying didn't know the extraction system wel l  enough to g ive 
rel iable legislative h istory. 

·----------
From: Erickson, Edward E.  
Sent: Wednesday, September 01, 2010 4 :38 PM 
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To: McLeod, Carlee M .  
Subject: RE: Triba l oil a nd  gas extraction state share spl it question 

Car lee-

I've j u st reviewed the legis lative h istory. It's lengthy. http://www.legis .nd .gov/assemb ly/60-2007 /bi l l­
status/senate/SB2419.pdf 

Some high l ights : 

#� 
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Rya n Bernste in  testified at  p .  13 :  "my understa nd ing from the Tax Department is that po l itica l s ubd ivisions take that 
[State's sha re of revenues] first." 

Ryan a lso sa id in  response to a question a bout the effect of dr i l l ing on roads: "That goes to some of the discuss ions 
a bout taxes that a re imposed to the counties as to what they wi l l  get a nd try to cove r the ir  costs much like it is now with 
oil p roduci ng counties off the reservatio ns. They a re a b le  to get some of the tax monies to he lp  bu i ld  into the roads and 
infrastructures that wi l l  cove r the activity that  wi l l  go on there .  As i t  is written right now that  wou ld  be take n right off 
the top and then the money wou ld  be sp l it afte r that ." See pp .  13-14. 

My interpretat ion of these statements is  that Ryan hadn't had an  opportunity to review the exist ing d istribut ions for 
h imse lf, and th is was a shortha nd descr iption .  

Rep .  D rovda l  sa id on  p .  17 : "th is  b i l l  dea ls  on ly with the tax charged on the o i l  exp loration ." Th is  imp l ies that  the re was 
no intent to imp l ied ly repea l the existing d istri b ution statutes. 

Vicky Stiener, Ass' n of Oi l & Gas P rod ucing Counties, sa id on  p .  34: " . . .  keeping in  mind that 75% of the gross prod uctio
. tax goes to the state genera l  fund . . .  " This imp l ies that there was some awa reness that the exist ing d istributions were 

not on ly to po l it ica l subd ivisions .  

Lengthy d iscussion at pp .  36-37.  A lso at the conference committee .  I n  particu l a r, p .  12 of the conf. comm .  I ncludes a 
statement from Rep .  Drovda l :  "they had a presentat ion ear l ier  this yea r  beca use of the caps that were put i n  the 
percentage on that fi rst 5% is 75% is going to the state and the cities; counties and schoo ls a re getting 25%. There is a 
b i l l  that changes that formu la  . . .  " This a lso imp l ies thatthere was some awareness that the existing d istributions were 
not on ly to pol it ica l subd ivisions .  

F u rther  confe rence com mittees were he ld .  I n  the last conf. comm.  hea ring on Apri l  2 1, 2007, p .  1, Rep. Porter says of 
the l ast hoghouse amendment :  "States share, runs through norma l  d istribution, the pol itica l subd ivisions a nd schools 
a re held ha rm less, . . .  " This im pl ies no i ntention to a lter existi ng distri bution statutes. 

However, throughout the discussions, there were numerous comments about the loca l impacts of oi l  produ ction on 
cou nty roads, loca l schoo ls, a nd other po l itica l subd ivisions .  Some amendments that were not incorporated d i rectly i nto 
the fina l  app roved b i l l ,  but  which may have had a n  impact on the fi na l  la nguage, wou ld have d i rectly d istrib uted funds to 
the loca l gove rnments i n  add it ion to a state share and a triba l share .  

Now, with the statutes a nd the legis lative history before us, reasonab le minds shou ld be ab le  to make sense of  the 
situat ion .  B ut we' re stuck between two positions. Did the Legis lature mean to a pply the usua l  d istr ibutions for o i l  and 
gas p rod uction and o i l  extract ion? If so,  then the words "among pol itica l subd ivis ions" in NDCC 57-51 .2-02 (5 ) (c) is 
i nconsistent with that i ntent beca use it impl ies a restriction of payments to po l itica l subd ivisions on ly. But if the 
Legis lature intended on ly to d istri b ute these revenues to pol itica l subd ivisions a nd to excl ude entities other  than 

• pol itica l subd ivis ions, then the refe rences to chapte rs 57-5 1 and  57-5 1 . 1  in the same section a re inconsistent with th 
pu rpose beca use they d istri bute fu nds to other entities. 
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Befo re d igging fu rther, do you have a co py of the agreement between the Governo r and the Triba l Government, o r  is it 
ava i la b le on the we b? 

.a rd 

Edward E .  Eric kso n 
Assista nt Attorney General 
State of North Da kota 
Office of the Atto rney General 
600 E .  Bouleva rd Ave. 
Bis marck, ND 58505-0040 
(701 ) 328-3536 
FAX (70 1 ) 328-2226 
TTY {800) 366-6888 
eeric kso @nd .gov 
From: McLeod, Carlee M. 
Sent: Wednesday, September 01, 2010 9 :58 AM 
To: McLeod, Carlee M.; Erickso n, Edward E. 
Subject: RE: Triba l o il and gas extraction state share spl it questio n 

Edwa rd ,  

#J 
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I know things are always very busy dow n  there. H ave you had a chance to look at this? I was just ta lking with Bec ky from 
legislative counc i l ,  a nd it seems we both have the same questions .  As reports a re being generated leading u p  to session ,  
I think there may be more questions, so it would be great to have a defin itive answer. 

Thanks! 
Carlee 

•-----------
From : McLeod, Carlee M .  
Sent: Thursday, March 18, 2010 10 :42 AM 
To: Erickson, Edward E. 
Subject: Tribal  o i l  and gas extraction state share spl it question 

Edward , 

I have a questio n regarding the o i l  and gas extractio n  from triba l  lands and w hether o r  not it is subject to the spl it 
referenced in N DCC 57-51 . 1 -07. 

Appl icable law: 

57-51 . 1 -06. O il extraction tax development'fund esta bl ished . The tax imposed by section 57-51 . 1 -02 must be paid to the 
state treasurer when col lected by the state tax co mmissio ner and must be c redited to a spec ial fund in the state treasury, 
to be known as the o il extraction  tax development fund. The mo neys accumulated in such fund must be allocated as 
provided in this c hapter and the legislative assembly shal l  make any appro priation of mo ney that may be necessary to 
accom plish the purposes of this chapter. 

57-51 . 1 -07 . Allocation of moneys in oil extraction tax develo pment fund.  Moneys depos ited in  the o il extraction tax 
development fund must be transferred monthly by the state treasurer as fol lows :  

1 .  Twenty percent must be al located and c redited to the sinking fund estab l ished fo r payment of  the state of North 
Dakota water development bonds, southwest pipel ine series, and any moneys in excess of the sum necessary to 
ma inta in  the account with in the sinking fund and fo r the payment of princ ipa l  and interest o n  the bonds must be 
credited to a spec ia l  trust fund, to be known as the resources trust fund . The resources trust fund must be 

• 
establ ished in the state treasury and the funds therein must be deposited a nd invested as are other state funds to 
earn the maximum amount perm itted by law wh ich  inco me must be depos ited in the resources trust fund. The 
princ ipal and inco me of the resources trust fund may be expended only pursuant to legislative appro priation and 
are ava i la ble to : 
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a .  The state water co mmiss ion  for p lanning for and co nstruct ion  of water-rela ted projects, including rura l 
water systems .  These water-rela ted projects must be those which t he state water commissio n  has t he 
aut hor ity to undertake a nd co nstr uct pursuant to chapter 61 -02; and 
b. The industr ia l  co mmiss ion for t he fund ing of progra ms for development of energy co nservat ion a nd • 
renewa ble energy sources ; for s tud ies for development of cogenerat ion  systems that increase the 
capac ity of a system to produce more than o ne kind of energy from the same fuel ;  for st udies for 
develo pment of waste products ut i l izat ion ;  a nd for the making of gra nts and loans in co nnect ion therewith .  

2 .  Twenty percent must be a l located as provided in sect ion 24 of art ic le X of the Co nst itu t ion  of North Dakota .  
3 .  S ixty percent must  be  a l located and credi ted to the state's genera l fund for genera l sta te pur poses . 

57-51 . 1 -07 .2 .  Per ma nent o i l  tax tr ust fund - Depos its - I nterest - Adjustment of distr ibut ion  for mula .  The state treas urer 
s ha l l  depos it seventy-o ne m il l io n  do l lars of revenue der ived from taxes imposed on o il and gas under chapters 57-51 and 
57-51 . 1  into t he genera l fund . Revenue exceed ing seventy-o ne mi l l ion  do l lars must be depos ited by the state treasurer in 
the per ma nent oi l  tax trust fund . I nterest earnings of the per ma nent o il tax trust fund must be cred ited to the genera l fund . 
The pr inc ipa l  of the per ma nent o il tax tr ust fund may not be expended except upon a two-thirds vote of the members 
elected to eac h house of t he legis lat ive assembly. 

57-51 . 1 -07.4.  Separate  a l locat ion  of s tate s hare of co l lect ions from reservat ion development . Notw it hstanding any ot her 
provis io n  of law ,  the state treasurer s ha l l  transfer to t he per ma nent o il tax tr ust fund the first seven hundred thousand 
do l lars of the state's s hare of tax revenues u nder t his chapter from oi l  produced from wel ls w it hin t he exterior boundar ies 
of t he Fort Ber tho ld Reservat io n  after June 30, 2009. 

57-51 .2-02. Agreement requirements . An  agreement under th is chapter is subject to the fo l lowing:  
1 .  The o nly taxes subject  to agreement are t he state's o il and gas gross product ion  a nd o il extraction taxes 
attr ibutable to product ion  from wel ls located w ith in t he exter ior boundar ies of t he Fort Ber t ho ld Reservat ion .  
2 .  The  s tate's o il a nd gas gross product io n  tax under c hapter 57-51 must apply to a l l  we l ls located within t he Fort 

Bert ho ld Reservat ion .  

fo l lows : 

3. The s tate's o il extract io n  tax u nder cha pter 57-51 . 1  as appl ied to o il and gas product ion  attr ibutable to tr ust 
lands on t he Fort Bert ho ld Reservat io n  may not exceed six and one-ha lf percent but may be reduced t hro ugh 
negot ia t io n  between t he gover nor and the Three Affil ia ted Tr ibes . 

• 
4. A ny exempt ions for o i l  a nd gas product io n  from trust lands under chapters 57-51 and 57-51 . 1  do not apply t 
product io n  w it hin the boundar ies of t he Fort Ber tho ld Reservat ion  except as otherw ise  provided in the agreeme . 
5. The a l locat io n  of revenue from oi l  and  gas product io n  taxes on t he Fort Bert hold Reservat ion must be as 

a .  Product ion  attr ibuta ble to tr ust lands . Al l  revenues a nd exempt ions from a l l  o i l  a nd gas gross 
product ion  and oil extract io n  taxes at tr ibuta ble to product ion  from trust lands on t he Fort Berthold 
Reserva t io n  must  be evenly d ivided between t he tr ibe and t he state.  
b .  A l l  other product ion .  The tr ibe must receive twenty percent of the tota l o i l  and gas gross produc t ion  
taxes co l lected fro m  al l  product io n  attr ibutable to nontr ust lands on t he Fort Ber tho ld Reservat ion in lieu of 
the a ppl icat io n  of t he Three Affil iated Tr ibes '  fees and taxes related to product io n  o n  such lands .  The 
state must  receive t he remainder .  
c .  The state's s hare of the revenue as d ivided i n  subdivis ions a and b is subject  to d istr ibution among 
po l i t ica l  subd ivis ions as provided in chapters 57-51 a nd 57-51 . 1 . 

6 .  A n  o i l  or gas wel l  t hat is dr i l led and completed dur ing t he t ime of an agreement under t his chapter must be 
subject  to t he ter ms of t he agreement for t he l ife of the wel l .  
7 .  The Three Affi l ia ted Tr ibes must agree not to impose a tr iba l  tax or any fee on future  product ion of o i l  and gas 
on  the Fort Bertho ld Reservat ion  dur ing t he ter m  of t he agreement . 
8. To address s it uat ions in w hic h t he tax co mmiss ioner refunds taxes to a taxpayer , t he agreement must a l low t he 
tax com m iss io ner to offset future d istr ibut io ns to t he tr ibe. 
9 .  The tax co mmiss ioner must  reta in  author ity to admin ister and enforce chapters 57-51 and 57-51 . 1  as a ppl ied to 
wel ls subject  to any agreement author ized by th is chapter .  
1 0 . A n  o i l or gas wel l  t hat is dr il led a nd co m pleted dur ing the t ime an agreement under th is chapter is i n  effect is 
subject to state regulatory provis ions for t he l ife of t he well in add it ion  to any other appl ica ble regulat ory 
provis io ns . 
1 1 .  The federa l d istr ic t  cour t for t he wester n  d ivisio n of North Dakota is the venue for any d ispute ar is ing from a 
revenue-s har ing agreement between the state and the Three Affil iated Tr ibes .  

57-51 .2-03. Statutory  inco ns istenc ies superseded . This chapter supersedes any incons istent provis ions of chapters 57A 
a nd 57-51 . 1  a nd any incons is tent provis ions of state law relat ing to regulatory provis ions a nd state law r elat ing to o i l  anlf' 
gas explorat ion  a nd prod uct ion  and administrat ion  of those provisions . 
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.quest ion is two fold : One, are t ribal ext raction dol lars subject to  the 60/20/20 s plit , and if so ,  does that sp l i t  apply 

before the 700,000 cap is met ,  or does it kick  in after? 

Per NDCC 57-51 . 1 -07 .4, the first $700,000 of the s tate  s hare of t ribal ext ract ion is to be put in t he permanent oil t rust 
fund . We have interpreted state s hare in t hat context to  mean t he dol lars not d is t ributed to  the t ribes from the tribal 
ext ract ion d is t ribut ion. So, for instance, if in month 1 ,  $1 00 was the amount not d is t ributed to  the t ribes ,  we would apply 
t hat ent ire $ 1 00 to  the permanent oi l  trust fund t o  be c redited agains t  t he $700,000 "cap". I n  our interpretation,  we  view 
t he state s hare referenced in 57-51 . 1 -07.4 as meaning t he no-t ribal port ion,  and have put al l  non-t ribal monies of t he t ribal 
agreement toward the $700,000. We don't be lieve that even if the 60/20/20 split is appl icable to  t he t ribal agreement ,  it is 
appl icable to  t he first $700,000. 

We c ome to  th is understand ing from read ing NDCC 57-51 .2-02(5)(c )  regard ing the "state share" meaning the non-t ribal 
port ion .  

That sect ion also  goes onto state that t he state s hare s hal l  be d ist ributed to pol it ica l  subd ivis ions as provided in 57-51 
(gross product ion) and 57-51 . 1  (ext rac t ion). The port ion of t he state dol lars d is t ributed in 57-51 . 1  is found at 57-51 . 1 -07, 
and t he monies are separated into funds , not distributed to polit ical subd ivis ions . Money is d ivided into funds . Are we to 
break dow n  the t ri bal state s hare into t he 60/20/20 in accordance  w it h  57-51 . 1 -07 and put only 60% of the tribal money in 
t he permanent oi l  t rus t ,  or put t he al l  money into t he permanent oi l t rust fund as per 57-51 . 1 -07 .2? 

Thanks ,  
Carlee 

Carlee McLeod 
Deputy State Treasurer 

Ace of State Treasurer 
Tie of North Dakota 

600 East Boulevard Dept. 120 
Bismarck, ND 58505-0 120 
Phone: 701 .328 .2643 
Email: cmcleod@nd.gov 
www.nd.gov/ndtreas 
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From: Erickson, Edward E. 
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Sent: 
To: 
Cc: 
Subject: 

Kevin-

Tuesday, August 07; 2012 4:52 PM 
Scherbenske, Kevin J. 
Oehlke, Jeb D.; Mickelson, Lori S. 
Tribal Oil Extraction Tax Allocation 

It is my understanding that you have asked what advice I ·gave the State Treasurer's Office on handling the Tribal Oil 
Extraction Tax distribution in NDCC 57-51.2-02(5)(c) during the 2009-2011 biennium. This was a significantly long time 
ago, and my final advice was given in a conversation. To the best of my present recollection, my analysis was that the 
statutes· invo.lved were ambiguous as a matter of law and that these issues were not clarified by the legislative history 
nor by the agreement between the Governor and tribal government. Therefore, the STO should continue making 
distributions as they had and seek a legislative correction to remove the ambiguity. 

There is a co.nflict in·the relevant statutes which creates a legal ambiguity. Chapter 57-51.2 allows for the Governor and 
the Three Affiliated Tribes to· agree to apply the-State's Oil & Gas Production Tax and the Oil Extraction Tax within the 
Reservation, with r.evenues being split between the Tribe and the State. This legislation, and the agreement it permits, 
resolved a qu,estion whether the State could impose taxes on oil & gas production or oil extraction within the boundaries 
of the Reservation by both P?rties agreeing to apply the State's taxes and split the revenue between the Tribe and the 

• 
NOCC 57-512-02(5)(cj provides, in part: ''The state's share of revenue [from application of the oil & gas 

ction tax and from application of the oil extraction tax within the reservation] �s divided in subdiyisions a and b is 
subject tb distribution among political -subdivisions as provided in chapters 57;..51 [oil & gas gross production tax] and 57-
�1.1 [oil extractkmt�x]." Under chapter 57'"51.1, NDCC 57-51.1-06 req_uires the "tax imposed by section 57-51.1-02 
must be •.. credited to ... the oil extraction tax development fund." That fund is distributed. accerding to a formula 
which, at that tim�, provided 20% for water development bonds (Resournes Trust Fund), 20% under Art. X, sec. 24, 
NDConst. (Common Schodls Trust Fund and Found_ation Aid Stabilization Fund}, and 60%-to the state General Fund .  ·Of 
tliese thr.�e items, a,rguably only the amount allocated to the General Fund appears to be described by the term "state's 
share" as used. in NDCC 57-52.2-02{5}(t). 

However, the Tribal Oil E)Clraction tax is net ta>.<ed under section 57-51-.1-02 as required by section.57-51.1-06, instead It 
is taxed under section 57-51.i-02. the STD was authorized to resolve any conflict between chapter 57-,51.2 and 
chapters 57-51 arid 57"-51.1 in favor of the provision in uhapter 57-51.2 by section 57-51.2-03, which provides "This 
chapter supersedes any inC:onsistent provisions of chapters 57-51 and 57-51.i and any intonsiste·nt provisions of state 
law r�lating to regulatory provisions and state law relating to oil and gas exploration and production and administration 
of those provisions." Th�refore, it is my recollection of a conversation with the then-Deputy State Treasurer that the 
STO resolved this conflict by deeming the "state�s share" of the Tribal Oil Extraction Tax as entirely intended to go to the 
state Genera l  Fund because the etber funds receiving di�tributions in chapter 57.-51.1 did not direct moneytoward the 
State and thus those pr:ovisions did tiot address-the "state's share." 

Further, during the 2009,..2011 biennium, the following statute directed the distribution of the state's share under 
chapter 5'7-51.1: 

•• 
57-51.1:-07.2. {Contingent repeal - See note) Permanent oil tax trustfund - Deposits - Interest - Adjustment of 
distribution formula .  
The state treasurer shall deposit seventy-one million do liars of  revenue- derived from taxes imposed on oil and 
gas under chapters 57-Si and 57'"51.1 int0 the genera l  fund. Revenue exceeding seventy-one million dollars 
must be deposited by the state treasurer in the permanent oil tax trust fund. Interest earnings of the permanent 
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.oil tax trust fund must be -i:r�dited to the general fund. The principal of the · permanent oil tax trust fund may not 
be expended except upon a two-thirds vote ofthe m�rnl:!ers e leGted to each· house of the legislative as.sembly . 

P.lease note that ND�C 57 .. 51.1-07.2 also incJlided a provision for the 0irector of the Budget to adjust the $71 million 
figure, meaning that:the c!ctual cap mc,1y have. been different. 

• 
It is my'linqerstanding frQm the STO that for the first three mCinths in which the STO made distributions of the Tribal Oil 
Extraction Tax {September, October, and Nevember qf 2009), the STO followed the dir-ection in 57-51.i-07.4 (since 
repealed), which stated "Notwithstanding any other provision of law, the state treasurer shall transfer to the per-manent 
oil ta'>c-trust fund the first seven hundred t_housand dollars of the state's share of tax revenues under this chapter from 
oil prodm::ed from wells within the exterior boundaries of the Fort Berthold Reservation after June 30, 2009." During the 
month of December 2009 (distribution of Extraction taxes collected in November on oil produced in October) the 
$70d;ooo cap in 57-51.1-07.'l: was met. During this month the total amount retained· by the State {after the �plit-with 
the tribal government) of the Tribal Oil Extr:action taxwas $317,421.79. The STQ deposited $235;529.65 directly.inte the 
Perm,ment Oil Tax Fund which met the cap requirement 'ih 57-51 .. 1�07.4. With the remaining $81,8�2.14, the STO 
folloM(ed the r�quirements of 57-51.1-07 and performed the split.which al located 2Q% to the Re.so.urces.Trust FL!nd, 20% 
eve.nly divided between the Common Schools Trust Fund and the Foundation Aid Stal:!ilization Fund, and the 60% state 
snare went into the Permanent Oil Tax Fund since the general fund cap had already been met. In· e_ach month following 
this, for the rei:nainder of the biennium, the STO performed the distribution of these funds in the manner in whicJl it 
interpretecj NDCC 57-51.2-02(5)(c) by depositing the-entire .amount of the Tribal Oil Extractjon Tax retained by the state 

into t!i� Pennanent Oil TaxFund_. 

The legal standard applicable to this issue is that ;'[11he construction of a :statute by an administrative· agency charged 
-witi} [its] execution is entitled to weight and [the eoUrt] will defer to a reasonable internretation of that ag�ncy unless it 
(::ontra�icts clear and unambiguous statutory language/' Frank v. Traynor. 6dp N.W,2� 516, 520 {N.D. 1999). The State 
Trea_sure-r's O.ffice is charged with administering the revemi.e· distributions und.er these chapter�. Under this standard, 
wnen faced with an ambiguous statute, the STO's determination of the b�st methoc;! to resolve the conflict will be 

• �ec;:ognized by. the courts. Further, as.noted above; �ec:Uon 51-51.2�03· directs that any conflict between chapter 57-51.2 
·an� chapters 57-51 or 57-51.1 must be resolved by favoring the provision ir,i chapter 57:.s1.2. In my opinion, the STO's 
re-solution of this·conflict does not contradict clear and unambiguous sb�tutory langu_age, �nd is consistent with the 
intent shown by the legjslativ.e history and sectien 57-51.2-03. 

Therefore, my advice was for the STO to co'ntinue making.distributions of the state's sbare :of tribal oil extraction tax 
revenue pursuant.to their reasonable inter-pretation of these �mbigUQ!JS �atutes, and to.seek a corrective amendment 
in the next legislative session. It is my und�rstanding that the �O SRqght,and received an amendmentin:2011 HB 1268 
i� a_n attempt:to address some of the ambiguities in these chapters,. but the b�II LJltJ.ma�ely failed in favor of. similar 
l_egjslation which did not contain the corrective amendment. Also, the STQ worked with the Legislature on other bills 
c1ffecting.t_hese chapters, including 2011 HB. 1451 which elir'nihatedthe Permanent Oil tax Trust Fund and directed 
wh·�r� state revenues were to. be deposited. 

-!;.«;(ward -

Edward E. Erickson 
Assistant .Attorney General 
State of North Dakota 
Office ef the Atlorn�y. Gen�ral 
600 E. BoJJIEi\!atd. Ave. 
Bismarck, ND qfUi05-0Q40 
(7-01.) '328-353p 
FAX -(701)  328-2.226 
TTY (800) 3.66�6888 
eerickso@nd.gov 
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OIL EXTRACTION TAX REVENUE ALLOCATION H ISTORY - 2005-1 7 

This memorandum provides h istorical information on  the statutory and co nstitutional p rovis ions in place regarding o il extraction tax allocations from 2005 th rough 201 7.  

2005 1 1 2001 1 1 2009 1 1 201 1  1 1 201 3 

57-5 1 . 1 -06. Oi l  extraction tax 
development fund. Tax imposed by the oi l 
extraction tax chapter must be credited to 
this fund and al located as provided in the 
oil extraction tax chapter. 

57-5 1 . 1 -07. Allocation of moneys in the 
oi l  extraction tax development fund. 
Moneys deposited in  the fund must be 
apportioned quarterly by the State 
Treasurer as follows: 

20% Resources trust fund 

Divided evenly between 
the common schools trust 

20% fund and the foundation 
aid stabi l ization fund 
pursuant to the 
constitution 

60% General fund 

57-51 . 1 -07.2. Permanent o i l  tax trust 
fund. Oil and gas gross production tax and 
oil extraction tax revenue deposited in  the 
genera l  fund which exceeds $71 mi l l ion per 
bienn ium must be transferred to the 
permanent oi l  tax trust fund. Earnings are 
returned to the genera l  fund. The principal 
may be expended only upon a 2/3 vote of 
each house. 

57-5 1 . 1 -07.3. Oil and gas research fund. 
For the 2005-07 biennium and forward ,  
2 percent of the  state's share of  oi l  and gas 
gross p roduction tax and oi l extraction tax 
revenue deposited into the general fund, 
up to a cap of $ 1 . 3  mi l l ion, must be 
deposited into the oi l and gas research 
fund. The percentage is calcu lated on the 
prior 3 months of general fund deposits and 
is transferred into the oi l and gas research 
fund quarterly. 

Chapter 57-51 .2. Tribal oil and gas 
agreements. Legislation created Chapter 
57-5 1 .2 ,  which provides the Governor 
authority to enter agreements with the 
Three Aff i l iated Tribes relating  to taxation 
and regu lation of oil and gas exploration 
and production with in  the boundaries of the 
Fort Berthold Reservation. An agreement 
entered pursuant to Chapter 57-5 1 .2 must 
provide a 50/50 revenue  split for oi l  and gas 
gross production tax and oi l extraction tax 
revenue derived from trust lands. An 
agreement must provide an 80/20 revenue 
spl i t ,  in  favor of the state, on oi l  and gas 
gross production tax revenue derived from 
nontrust lands. The chapter provided the 
state's share of revenue under an 
agreement is subject to distribution among 
pol itical subdivisions as provided in 
Chapters 57-5 1 and 57-51 . 1 .  (2007 Senate 
Bi l l  No. 241 9) 
An agreement was entered between the 
state and the Three Affi l iated Tribes on 
June 1 0, 2008. 

57-51 . 1 -07.3.  Oi l  and gas research fund. 
Legislation i ncreased the maximum that 
could be deposited i n  this fund from 
$ 1 .3  mil l ion to $3 mi l l ion per bienn ium.  
{2007 House Bi l l  No.  1 1 28) 

57-51 . 1 -07.4. Al location of state share of 
collections from reservation 
development. Legislation provided, 
notwithstanding any other provision of law, 
the State Treasurer shall transfer to the 
permanent oi l  tax trust fund the f i rst 
$700,000 of the state's share of oil 
extraction tax revenue from oil produced 
from wells with in the exterior boundaries of 
the Fort Berthold Reservation d ri l led and 
completed after June 3 1 ,  2007. {2007 
House Bill No. 1 395) 

57-51 . 1 -07. Allocation of moneys in the 
o i l  extraction tax development fund. 
The lead- in language requ i ring quarterly 
apportionment of the money in  the fund 
was changed to requ i re monthly transfers 
of the money in the fund. (2009 House B i l l  
No .  1 1 64) 

57-5 1 . 1 -07.2. Permanent oil tax trust 
fund. The State Treasurer introduced 
leg islation to remove the admin istrative 
step of placing revenue exceeding 
$7 1 mi l l ion  i nto the general fund and then 
transfer it to the permanent oil tax trust 
fund. The amendment al lowed revenue 
over $71  mi l l ion to be deposited d irectly in  
the permanent o i l  tax trust fund .  (2009 
House B i l l  No.  1 1 40) 

57-5 1 . 1 -07.3. Oi l  and gas research fund. 
The State Treasurer introduced legislat ion 
to clari fy the 2 percent calculation under 
this section was to be calculated 
independently of the $71 mi l l ion calculation 
under Section 57-51 . 1 -07.2 rather than 
d rawn from the f i rst $7 1 mil l ion deposited 
in  the general fund under Sect ion 
57-5 1 . 1 -07. {2009 House Bi l l  No. 1 1 26) 
Legislation also increased the maximum 
amount that could be deposited in this f und  
from $3 mi l l ion to  $4  mi l l ion pe r  bienn i um .  
{2009 Senate B i l l  No .  2051 ) 

57-51 . 1 -07.4. Al location of state share of 
col lections from reservation 
development. The State Treasu re r  
introduced legislation to  repeal this sect ion .  
{2009 Senate Bi l l  No. 2088) The repeal d id 
not go into effect due to language that 
passed in a separate bi l l  which amended 
the statute to again transfer the f i rst 
$700,000 of revenue during the bienn i um 
to  t he  permanent o i l  tax trust fund. (2009 
House Bi l l  No .  1 394) 

Tribal o i l  and gas agreement. Though no 
statutory changes were made to C hapter 
57-5 1 .2 ,  the state and the Three Affi l iated 
Tribes entered a new agreement on 
January 1 3, 201 0, as the fi rst agreement 
was effective only for the fi rst 24 months 
after it was signed. 

57-51 . 1 -07. Al location of moneys in  the 
oi l  extraction tax development fund. 
This sect ion was I amended to add a 
30 percent distributipn to the legacy fund. 
(20 1 1 Senate B i l l  No. 2 1 29) 

20% Resources trust fund 

Divided evenly, between 
the common schools trust 

20% fund and the foundation 
aid stabil ization fund 
pursuant to the 
constitution 

I 
30% i Legacy fund I 
30% General fund 

57-51 . 1 -07.2. Permanent oi l  tax trust 
fund. This section was repealed .  (20 1 1 
House B i l l  No.  1 45 1 )  

57-51 . 1 -07.5. State share o f  o i l  a n d  gas 
taxes - Deposits. This section was created 
by 20 1 1 House Bill No. 1 45 1  and d i rected 
the State Treasurer to deposit revenues 
designated for deposit in the state general 
fund under Chapters 57-5 1 and 57-5 1 . 1  as 
follows : 

Fi rst $200 m il l ion - General fund 

Next $34 1 ,790,000 - Property 
tax relief sustainabil ity fund 

N ext $ 1 00 m il l ion - General fund 

Next $ 1 00 mi l l ion - Strateg ic 
i nvestment and improvements fund 

N ext $22 mi l l ion - State disaster 
relief fund 

Remainder - Strategic investment 
and improvements fund 

57-51 . 1 -07.4. Al location of state share of 
collections from reservation 
development. This section was repealed. 
(20 1 1 House Bil l No. 1 45 1 )  

Chapter 57-51 .2.  Tribal o i l  and  gas 
agreements . Chapter 57-5 1 .2  was 
amended to increase the tribal share of 
revenue al lowable under an agreement for 
production on nontrust lands from 
20 percent of oi l  and gas gross production 
taxes to 50 percent of total oi l  and gas 
gross production and oi l extraction taxes. 
The chapter also was amended to requ i re 
the Three Affi l iated Tribes report annually 
to the Budget Section regard ing i nvestment 
of revenues. (20 1 3  House Bil l No. 1 1 98) 
Legislation also clarified the state's share 
of o i l  and gas gross production tax revenue 
is  subject to distribution among political 
subdivisions as provided in  the gross 
production tax law. (20 1 3  House Bi l l  
No.  1 005) 
A new agreement was entered between 
the state and the Three Aff i l iated Tribes on 
June 2 1 ,  20 1 3. 

57-51 . 1 -07. Al location of moneys in the 
oi l  extraction  tax development fund. 
Legislation provided for the transfer of a 
portion of the revenue al located to the 
resou rces trust fund to the renewable 
energy development fund and the energy 
conservation g rant fund. (20 1 3  Senate Bi l l  
No.  201 4) 

57-5 1 . 1 -07.3. Oil and gas research fund. 
Legislat ion increased the maximum that 
could be deposited in this fund from 
$4 m il l ion to $ 1 0  mi l l ion per bienn ium.  
(20 1 3  Senate B i l l  No. 20 1 4) 

Prepared by the Legislative Counci l  staff 
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57-51 . 1 -06. Oi l  extraction tax 
development fund. Legislation added 
language that revenue coll ected from prior 
periods must be considered revenue 
collections from the period in  which the 
revenue was received for pu rposes of 
distributions and allocations made by the 
State Treasu rer. (20 1 5  Senate Bill 
No. 2 1 72) 

57-51 . 1 -07.5. State s hare of o i l  and gas 
taxes - Deposits. House Bill No. 1 377 
(20 1 5) amended the d istributions through 
June 30, 201 7 ,  as follows : 

First $200 m illion - General fund 

Next $300 mi l lion - Tax relief 
fund 

Next $ 1 00 mi l l ion - General fund 

Next $1 00 million - Strategic 
investment and improvements fund 

Next $22 m illion - State disaster 
rel ief fund 

. . . Remainder - Al located 
70 percent to the strategic 

investment and improvements fund 
and 30 percent to the political 

subdivision allocation fund 

57-5 1 . 1 -07. Al location of moneys i n  the 
oi l  extraction tax development fund. 
Legis lation adjusted the amount of revenue 
transferred to the resou rces trust fund and 
energy conservation grant fund from the 
revenue  al located to the resources trust 
fund. {20 1 7  House Bill No. 1 020) 

57-51 . 1 -07.5. State share of oil and gas 
taxes - Deposits. House Bi l l  No .  1 1 52 
(20 1 7) amended the distributions after 
June 30, 20 1 7, as follows: 

Fi rst $200 million - General fund 

Next $200 million - Tax relief 
fund 

N ext $75 million - Budget 
stabilization fund 

N ext $200 mill ion - Genera l  fund 

N ext $ 1 00 mi llion - Al located 
80 percent to the strategic 
i nvestment and improvements 
fund and 20 percent to the l ign ite 
research fund until $3 mi l l ion is  
deposited in  the lign ite research  
fund ,  and 1 00 percent i nto the  
strategic i nvestment and 
improvements fund after 
$3 million has been deposited 
i nto the lign ite research fund .  

N ext $20 million - State d isaster 
rel ief fund 

Remainder - Strategic investment 
and improvements fund 

Article X, Section 24,  Constitution of North Dakota provides "Ten percent of the revenue from oi l  extraction taxes from taxable oi l  produced in  th is state must be deposited i n  the common schools trust fund . " and "Ten percent of the revenue from oi l  extraction taxes from taxable oi l  produced in  this state must be deposited 
in the foundation aid stabi l ization fund in the state treasu ry, the i nterest of which must be transferred to the state general fund on J uly fi rst of each year. " 
Article X, Section 26, Constitution of North Dakota provides "Th i rty percent of total revenue derived from taxes on oi l  and gas production or extraction must be transferred by the state treasu rer to a special fund in the state treasu ry known as the legacy fund . " 
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