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Bill/Resolution No.: SCR 4005

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues $(300,000,000)

Expenditures

Appropriations

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

SCR 4005 seeks to amend Section 26 of Article X of the Constitution. It would require a transfer to the North Dakota 
First Fund of 15% of the principal balance of the Legacy Fund as of 7/1/21, and annual transfers of 15% of any 
principal increase and 25% of the earnings in each subsequent year.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

If approved, SCR 4005 would require a transfer from the Legacy Fund to the North Dakota First Fund of an amount 
equal to 15% of the principal balance of the fund as of July 1, 2021. Using conservative ($40 oil) estimates from the 
North Dakota Retirement and Investment Office (RIO), this would lead to a roughly $1 billion transfer to the North 
Dakota First Fund ($6.7B estimated value x 15%).

Furthermore, it would require an annual transfer of 15% of any increase in the principal of the Legacy Fund. In other 
words, 15% of the oil and gas deposits currently being deposited into the Legacy Fund would be transferred 
annually to the North Dakota First Fund. Again, using conservative RIO estimates of $400M per year being 
deposited from oil and gas taxes, this would lead to about $60 million per year being transferred to the North Dakota 
First Fund.

Finally, SCR 4005 would also require that 25% of the Legacy Fund's annual earnings be transferred to the North 
Dakota First Fund annually.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

Currently, Section 26 of Article X of the ND Constitution requires the State Treasurer to transfer earnings of the 
Legacy Fund to the State general fund at the end of each biennium. If SCR 4005 is approved by the voters, this 
biennial transfer of earnings would continue however, it would be based on a lower balance in the Legacy Fund and 
would be further reduced by the required transfers to the North Dakota First Fund.



Assuming the initial transfer of roughly $1B out of the Legacy Fund after July 1, 2021 and the subsequent annual 
transfers as spelled out in the fiscal impact section (2B) above, it is estimated that the Legacy Fund earnings 
required to be transferred to the general fund at the end of the 2021-2023 biennium will be $300M less than would 
be if no transfers were made.

With the required subsequent annual transfers to the North Dakota First Fund of portions of additional principal 
increases and earnings, the difference in estimated Legacy Fund earnings transferred to the general fund versus the 
estimates if no transfers were made would continue to increase. Based on estimates prepared by ND RIO, the 
$300M biennial reduction in general fund revenue could potentially increase to become an over $1B biennial 
reduction by 2038.

PLEASE NOTE: These estimates are based on numerous assumptions regarding market factors, tax rates, oil and 
gas prices, and production levels. Changes in any of these assumptions could cause dramatically different results 
than what has been indicated above.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

No expenditure amounts are included above however, there will most likely be expenditures incurred to facilitate the 
board activities of the North Dakota Infrastructure Board which would be created to administer the grants and loans 
of the North Dakota First Fund if this resolution is approved by the voters.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

Name: Ryan Skor

Agency: Office of State Treasurer

Telephone: (701)328-2643
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A concurrent resolution to amend and reenact section 26 of article X of the Constitution of 
North Dakota, relating to use of the principal and earnings of the legacy fund to create the 
North Dakota first fund for the purpose of funding permanent infrastructure projects. 
 

Minutes:                                                 Attachments: 1-13 

 
Chairman Cook: Called the hearing to order on SCR 4005.  
 
Senator David Hogue, President Pro Tempore, District 38, Minot: Testified in favor of the 
bill. See attachment #1 for testimony. I want to take you back to when I was sitting where 
Senator Unruh is right now. At that time, we had a constitutional measure to establish the 
North Dakota Legacy Fund. For whatever reason, Mr. Chairman, you appointed me to that 
committee as the Senate Chairman and we went up with the house and crafted what is now 
the State Legacy Fund that the people ultimately adopted. The people voted on it in 2010. 
That fund is now approximately 8 years old. It is now a mature fund and it is ready to go to 
work for the people of ND. I have introduced this resolution to do three things. The first thing 
it does is leverage a portion of the principle and a portion of the interest to build our ND 
infrastructure projects. What the Legacy Fund does is collect 30% of all oil and gas revenues 
and they deposit those into the fund. As we know, the fund balance is approaching $6 billion 
and will probably spill over that sometimes in 2019. I know there are a lot of people here to 
support the measure and I don’t want to repeat some of the things they will say. I want to 
take you to page 5 in my testimony. What we heard last Thursday morning was the budget 
of the State Water Commission. We have some projects that are unprecedented in the state 
of ND. We have a flood control project in the Fargo-Moorhead area that is estimated to cost 
$2.75 billion. We have the Minot flood control project that is north of $1 billion. We have the 
Red River Water Supply Project that is suspected to cost over $1 billion. We heard about all 
those projects Thursday morning. With those water projects, there is a state and local share. 
Hopefully there is participation from the federal government. If we think about the size of 
those projects and the fact that we decided to do them, that means we have well over $1 
billion of the state shares of those projects. I wanted to talk to the committee and for you to 
think strategically about how could we best control those costs. Is there any way to reduce 
those costs? The testimony we heard in the water commission is that you can bank on 2.8% 
inflation for every year it takes you to complete those projects. We were told that the Bureau 
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of Reclamation has done studies that show the inflation rate for pipes which is a major 
component of the Red River water supply project. You start to look around and you think, 
“How long are these projects going to take?” They are all designed with specifications that 
will take 20 years. My thought is; what if we could accelerate the construction on those 
projects by even 10 years. If our state share is $1 billion and we are going to suffer 2.8-3.0 
inflation every year, why wouldn’t we want to build those projects on a shorter period of time? 
That is why we look at page 5 where you look at the portfolio of the Legacy Fund and you 
see we have about $1.8 billion sitting in fixed income municipal bonds and their 3-year rate 
of return is about 3.9%. We could borrow a part of these funds out to these large projects 
and we would still be ahead. If we borrowed that money out at 1.5% that would be significant 
tax payer savings. It would also give us a rate of return that is equivalent to what we are 
doing now. I know people say “Why wouldn’t we want to borrow to ourselves, rather than 
borrowing $1.8 billion from some municipalities in Los Angeles or other big cities?” I think 
that makes sense for us as a state to take our resources and eliminate the process and the 
transactional costs that go with bonding and to borrow our own money to build our own 
projects. Everybody seems to agree that that makes sense. What I want to alert you to is the 
fact that there is a component and some serious thinking on the other side which is we do 
not want to touch the Legacy Fund principal. This is the people’s fund. We want to leave it 
alone and let it build. I want to confront the them and the committee with a couple realities. 
First, every dollar of the principal of the fund is already invested somewhere. It is at risk. It 
just so happens that $1.8 billion of it is invested in municipal bonds and other municipalities 
outside the state of ND. My first response is why not change that maximum and invest in 
bonds within the state of ND. This resolution does that. The second response is that the nest 
egg is a fallacy. Go to pie charts on back of my testimony. I have given the last four 
constitutional amendments on the ballot. We start with   Marsy’s Law. What you have there 
is a pie chart that shows where the funding for that constitutional measure came from. One 
hundred percent of that came from an individual from a different state who engaged 
professionals within this state to propose and gather signatures and to pass a constitutional 
amendment that reformed out criminal justice system. The legislature and the process did 
not happen. The second one is called the “North Dakota for Citizen Voting Funding Sources. 
That is 100$ funded by out of state interests, put on the ballot and passed. The next one you 
see is the measure 1 that was also on the ballot in 2018. The funding for that one was 91% 
from folks from outside of state. The final one that I have prepared for you is the North 
Dakotans for Clean Water, Wildlife, a Parks Funding Sources.  This was on the ballot in 2014 
and that was 87% funded by out of state interests. My point in providing these to you is 
because the nest egg argument has to confront this and say “If we don’t put up a wall around 
our own Legacy Fund this session, we are assuming that nobody else will have any interest 
in this Legacy Fund after we go home. I do not think that is a very good assumption. The 
fund is at $6. We are seeing a lot of proposals within the legislature on what to do with the 
interest. However, the opportunity to use that fund for property tax relief for you and I, I don’t 
think that is a legacy objective but it is a real possibility. This resolution states that legislature 
thinks it is a good idea that out of all the universe of Legacy projects we could do infrastructure 
which spans multiple generations which benefits multiple people within the state of ND. It is 
a worthy project for Legacy Fund expenditures. When you start to compile the raw data on 
how much we are going to spend on the water projects over the next decade, it only makes 
immense sense. We declare to the people of North Dakota and to the individuals who would 
amend their Constitution, that this 15% is now walled off because we are putting it in our 
Constitution. I also have an amendment to SCR 4005. (See attachment #2). The amendment 
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actually puts a sunset into this constitutional measure which means if for some reason, it’s 
not working out the way we want. For example, we are spending too much on infrastructure, 
we are not spending enough on infrastructure, or the legislature in 15 years comes to the 
conclusion that we do not need to do this anymore. All the projects could be done and they 
could have enough money to do the highway projects and we have a separate fund for other 
infrastructure, the legislature will then have the capacity to limit this fund. I put that in there 
because I think of a shortcoming that was in our Legacy Fund that became law and that is 
when we created it, we said the legislature would have to approve any spending of Principe 
by a 2/3rd vote. We didn’t put any such restriction on a vote. In reality, you can have a 
constitutional measure that passes by 50% of the people, take as much principle they want 
for whatever purpose they choose. I am proposing that this measure be put into the 
Constitution but I also think there should be the ability of the legislature to sunset that. That 
is the purpose of the amendment. I know people after me will want to testify in favor and 
opposition after me. However, I really would like the nest eggs mentality to say “You don’t 
want to touch this principle. Why don’t you want to invest it in ND projects as opposed to 
municipal projects across the country?” If we don’t do something with the infrastructure now, 
what is a better use of these funds down the road and are you prepared to have that use 
dictated by an out of state interest that will put something on the ballot as soon as November 
of 2020. With that, I will be happy to take any questions.  
 
Chairman Cook: For the record, the actual mechanics of the bill you are taking, I believe it 
is 15% of the principle every biennium and 25% of the earnings every biennium and that is 
going into another fund that is used for infrastructure. The interest on loans for that fund 
would be what?  
 
Senator Hogue: That would be set by the body that establishes it. I wanted to clarify, it is 
15% of the balance on a date set in 2021 and then new accumulations of principles. So, it is 
not taking 15% every year, it is taking the new accumulation. The reason for this 25% interest 
is the small committees that still do not have the ability to repay. The governing body would 
have the ability to make a small grant from the fund. I forgot to mention the other key feature 
of this proposal. That is, we decentralize the decision making process on what the important 
infrastructure projects in this state are. This proposal would say that the legislators, county 
commissioners, and mayors are going to be involved and all of them together, are going to 
make that decision.  
 
Chairman Cook: The decision that these folks would be making is what percentage of dollars 
given to a community will be a grant, what percentage will be a loan and what that interest 
will be on the loan? 
 
Senator Hogue: Yes, that is true. 
 
Senator Kannianen: Is there a specific definition for permanent infrastructure? 
 
Senator Hogue: No there is not. The constitutional provision gives authority to the 
infrastructure board to establish guidelines.  
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Senator Kannianen: So there are nine members of the board and then with say a low 
interest grant, will there be enough representation from the smaller population areas to not 
get covered over by the bigger projects? 
 
Senator Hogue: That is within the discretion of the committee. I put four legislators on it. I 
feel like we are still spending the people’s money in the Legacy Fund and so we want 
legislative oversight. But yes, the small towns are a minority of all our representative 
government whether it includes this body or others. I think it is fait but I think reasonable 
people could disagree about what the representation should be. I firmly believe there should 
be legislative representation 
 
Senator Dotzenrod: In your testimony, you referred to the amount of money that is in the 
Legacy Fund that is fixed income shares which looks to be about 1/3. If the 15% principle 
comes out of the legacy fund, would that 15% be spread out evenly throughout the 
investments in the fund or take the place of part of the legacy fund that is currently invested 
in fixed income.  
 
Senator Hogue: That would be in the discretion of the State Investment Board. There is a 
date certain that gives them time to start moving around the substantial assets of the fund. 
When certain things mature, they could set those aside to be in this fund. I do not have any 
idea as to what should be the portfolio mix for the board.  
 
Senator Patten: Would this become a revolving loan fund so that it could be borrowed? 
 
Senator Hogue: Yes. It is to leverage the legacy fund to provide bellow market interest loans 
and be repaid into the fund. That would also be part of the fund that the legislature looks at 
in 15 years to say “The money’s loaned out are now coming back into the fund, and we no 
longer need to take 15%, we can take a smaller one.” The program could also be so 
successful that they would want to leave it at 15% or even go more. But it would definitely be 
a revolving loan fund.   
 
Senator Patten: Would these investments be carried in the book as an investment or would 
it be carried off the books? 
 
Senator Hogue: It would be off the book. It would be equivalent to what we have with the 
State Water Commission. They have a budget and it is contingent on how much goes into 
the water resources trust fund. It is still a fund but it is basically with the discretion of the state 
water commission and the legislature to manage the those. 
 
Senator Curt Kreun, District 42, Grand Forks: Testified in favor of the bill. The definition 
of legacy is the amount of property or money left to someone in a will. SCR is a creative way 
to utilize the funds our natural resources have afforded us in perpetuity. The goal is to devise 
a way to expend these without depletion and benefit the citizens in ND. This can be 
accomplished by reducing expensive infrastructure costs. With the mechanism in place, it 
can help stabilize the municipality budgets that many of our communities across the state 
have such infrastructure needs. The needs can be such as sewer and water main repairs, 
landfill repairs and updates, as well as roads. Many years ago, the majority of our basic needs 
were funded with federal funds. The maintenance and replacement is coming home to roost. 
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As we have seen, federal funds are minimal and sometimes not existent. It has become the 
responsibility of each entity to generate its own income sources. This fund could reduce the 
bonding fees, federal fees, and extra lending fees that are all associated with borrowing 
money. The interest rate would be lower and stabilize their budgets. From my past 
experience as a city council member and school board member, I can attest, if this method 
of funding was available, entities would have benefited from the revolving loan fund. I believe 
the SCR meets the intended of the Legacy Fund and is a benefit to the ND citizens. Vote for 
a Do Pass, thank you.  
 
(25:57) Senator Brad Bekkedahl, District 1, Williston: Testified in support of the bill. I 
would echo the comments from the sponsors before me that this really is a legacy issue for 
the state of ND. In my 24 years of city commission and well as 8 years or park board 
experience, I do have that local experience and I can see the value of this type of long term 
funding mechanism for those entities. I take another step in that it is not just a legacy project, 
but a project in terms of reducing the cost to the tax payers who, ultimately, would bare a lot 
of this burden. Ultimately, these are legacy projects because they do not only build the 
infrastructure of the locality, but they build the infrastructure of the state and provide 
economic development opportunities for all of us. It is really about growing ND. I ask for Do 
Pass. I will stand for any questions.  
 
Tim Mahoney, Mayor of Fargo, ND: Testified in support. See attachment #3. I also am 
testifying a report from Lake Agassiz in which I will just pass out the written testimony to save 
time. See attachment #4.  
 
Chairman Cook: It is obvious that the legislature has infrastructure needs of cities and 
counties at the tops of their priority lists. There is another bill out there that is labeled “The 
Prairie Dog Bill”. That is sending a lot of money to Fargo. Safe to say, you are not going to 
get both. Which one do you like better?  
 
Tim Mahoney: Right now, the diversion is top on our priority. The Legacy Fund would be 
very helpful to that.  
 
Shaun Sipma, Mayor of Minot, ND: Testified in support of the bill. See attachment # 5. Let 
me first reiterate the point that Senator Hogue had emphasized. That is that the principle of 
the Legacy Fund is already being used to fund the infrastructure for political subdivisions 
around the county. To an extent, the Legacy Fund is invested in municipal bonds in other 
cities around the country and it is outside of North Dakota that is being deployed for those 
funds for the benefit or their community and their citizens. Looking at reserving a portion of 
the fund for an investment in ND communities for our own needs, results in no more risk to 
that principle than what already exists for the investments in those community’s infrastructure 
if we take a look at it right here in ND. Taking a look at the bill before us, it really makes an 
impact for each and every community. I want to talk about the impact to Minot specifically. 
Minot is still recovering from the flood of 2011. It decimated the entire heart of our city. We 
are dedicated to building a flood control project that would protect us against that flood of 
record. The impact to that community, is a matching fund of more than $350 million for a 
community of our size in which we are funding the entire basin wide project through our local 
match. We are taking a look at financing vehicle that could save us more than $100 million 
in the difference in the interest rate. That is significant to a community of our size. We are 
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talking about taking on a project of that magnitude. What Senator Hogue did talk about is the 
time it takes to build some of these legacy projects like flood control. It takes generations. It 
takes 20 years in respect. Those 20 years are also time where we watch the flood risk change 
within Minot and other cities. That is also time that those flood insurance rates are going to 
increase significantly. How do we quantify those benefit rates to that loan and to all those 
dollars that will be funneling out of ND each year from every community that is working on 
flood control?  We urge you to give a do pass. Stand for questions. To quantify that benefit 
to the communities, not only in the savings, but to the dollars that will be going out of state 
like flood control. It is impact directly to each and every citizen within those communities. It 
also impacts the year to year budget as we watch more and more dead when we talk about 
$350 million to those communities. As they bond to those, they decrease while costing them 
more and more every time they go out for a general project. We are in vast support of passing 
the SCR 4005. We urge you to please give this a Do Pass.  
 
Jason Benson, Cass County Engineer: Testified in favor. See attachment #6.  
 
Ryan Ackerman, Administrator of the Souris River Joint Water Resource Board: 
Testified in support of the bill. See attachment #7.  
 
(41:40) Ryan Jockers, Vice Chair of the Lower Heart River WRD: Testified in favor of the 
bill. See attachment # 8. I wanted to give an overview of what we are trying to accomplish in 
the city of Mandan. We have been working for several years on rectifying this. We have given 
the State Water Commissioner roughly $35 million. We are not a large tax base. We are quite 
limited in our options in funding. Once the cost share is gone, we have to turn to specially 
assessing our district which we do not like to do. The city of Mandan is already doing many 
projects. Many property owners cannot afford another assessment. They will not be able to 
make their house payments. We are doing everything possible to lower that cost and 
challenge FEMA to lower this cost so we are not putting the burden on our tax payers. With 
that being said, we have met with the city of Mandan’s city administrator. We have discussed 
many methods in developing this project. We have worked hard to ensure the citizen is 
minimally impacted. We will hopefully determine the cost this spring or summer. We are 
working with our local legislators to ensure everyone is on board and understands out 
situation. Lastly, Lower Heart does not qualify for loans that could provide funding for flood 
control projects. As we said before, this is not a thing that will be needed down the road, this 
is an immediate need and will continue to be. We work with these people all the time and it 
is a consistent issue that will always come up. We will always need funding to provide the 
safety for our citizens and property owners. It will never end. It will continue even 50 years 
from now. So SCR 4005 will provide a solution to provide access to low cost dollars. I see 
the entire complex system that is dependent on each other, so we have a huge burden but 
yet a huge opportunity to ensure that system is in place and everything is safe and to keep 
the dollars in our economy instead of having it flow outside of the state. We do everything 
possible to keep the money in our cities and lower the tax burden for the property owners. 
Any questions? 
 
Chairman Cook: How much are you in line to get from the state? 
 
Ryan Jockers: Roughly $35 Million. Our current expectation is that we can cut that in half. 
We are working on getting that lowered.  
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Chairman Cook: You are getting what, $22 million from the state? 
 

Ryan Jockers: We haven’t got our application approved. I believe current cost is 60%. The 
remaining dollars would have a very significant impact on the city of Mandan.  

 
Larry Bares, Chairperson of Southwest Water Authority Board of Directors: Testified in 
favor of the bill. See attachment # 9. Read word for word.  
 
Bill Wolken, North Dakota League of Cities: Many of our cities face the need for major 
investments in their infrastructure. Infrastructure extends for years and it is very durable. It 
fuels economic activity and it is an investment in our own needs. Since it has been about 10 
years since the fund has been created, it would seem prudent that this is a good time to ask 
the voters for what they would like to see form the remainder of the fund. I will not stand for 
questions.  
 
Chairman Cook: What do you think the chances of this bill and the prairie dog bill are going 
to pass? 
 
Bill Wolken: I couldn’t answer. 
 
Chairman Cook: If you had to choose, which one will you prefer? 
 
Bill Wolken: I am not able to answer I will get you one though. 
 
Lance Gaebe, Executive Director, North Dakota Water Coalition: Testified in support of 
the bill. See attachment #10. This coalition is made up of all the projects you just heard and 
also the representatives of those organizations plus a number of other law related 
organizations and water resource districts and cities and so forth. They have all joined 
together for the past 20 plus year sot try to coordinate on the water funding needs. We are 
really excited about this measure. The document I shared is the 11th version. We have been 
doing this since 1994. I wanted to offer you a summary of a lot of other projects. This is that 
summary and their respective needs. The back page is cost allocations. The one part that is 
not in this is the current biennium needs. The presentation to the appropriations committee 
showed the total needs just for the next biennium was over $750 million. With resources and 
trust funds that had been forecasted at $400 million but that, with the revenue forecast, 
dropped by $50 million. So, we are at half the money available for the projects that are 
currently able to proceed. What I would emphasize is that the water coalition stands to help 
this through the next step. This is a long process. Your hopeful adoption of this resolution, 
would put it on a ballot so we would do a public relations effort to make sure the voters 
understand the value of this and the value of putting it on the measure. It is not just something 
we would work on today, but something we would work on for the long haul. With that, I will 
stand for questions.  
 
Julie Ellings, North Dakota Stockman’s Association: Testified in favor. I wanted to bring 
it to your attention that this was a concept that was discussed by our members at our annual 
convention and one that was ultimately indoors. We too would urge your do pass on this bill 
and bring this to a vote of the people.  
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Chairman Cook: Are there any more testimonies in favor? Opposition? 
 
Kelly Schmidt, State Treasurer: Testified in opposition of the bill. See attachment #11. I 
would first like to respond to a few comments that have already been made. First, I have 
concerns related to the board makeup of this resolution. There is nothing in the makeup that 
addresses investing and managing the fund other than the side of expenditures. The dollars 
as we see, is that they would go into a comingled general fund and that has the opportunity 
to grow in the way in which billions of dollars should be managed. There is also a lack of 
understanding related to the investments the State Investment Board has made relating to 
the Legacy fund. $200 million to date, is placed and invested with the Bank of ND for a bow 
down program and it is my recollection and I could stand to be corrected by the Chief 
Investment Officer, but less than $50 million of that $200 million is being utilized currently by 
the Bank of ND. (55:28) Started reading word for word from testimony. (56:55) I believe we 
have an opportunity to use Legacy Fund earnings for the sake of infrastructure should that 
be at the decision of the legislature. The legislature has the opportunity to use the heirlooms 
from the fund to their discretion. Should the deposit be required to date, we would be looking 
at $342 million to be transferred to the general fund. That being said, that is as of the end of 
November. We all know what happened to the stock market in December. Those are 
estimates to this date. I want to remind you that the 2017 legislative body, appropriated $200 
million which we are giving a tax free loan to the general fund to balance the budget in the 
last biennium. If the deposit were required today, it would only be $142 million because $200 
million has already been spent. Mr. Chairman, I believe in standing opposition because I 
believe the citizens of ND, when they created the fund in 2010, with a 69% approval, had the 
intent to think of this as inner generational and I do not believe this resolution accomplishes 
that intent. With that, I will stand for questions. 
 
Chairman Cook: I did believe that sooner or later during the testimony, that someone would 
put some numbers to 25% and 15% and I thank you for doing so.  
 
Senator Dotzenrod: One sentence says, “If we continue to do these transfers as spelled out 
in 4005, it would increase to be about $1-billion-dollar biennial reduction. That is those 
earnings which you compound and you start taking money away that would normally get 
invested and I am wondering if advocates of this would say, “Well, that is true but, if you don’t 
do this, then those interest out there that are trying to fund these water projects, are they 
going to have to be borrowing money and finding ways to pay for that?” It is essentially a 
transfer that is they are going to have $1 billion worth of extra cost for themselves that will go 
on property and other fees. If we can find ways to fund this, we avoid a tremendous amount 
of costs. It looks like your statement is correct but that there is also extra cost now that will 
go with those projects into the future if we do not do this. Is that a fair way to look at that?  
 
Kelly Schmidt: A lot of it is a philosophical change. What you may agree to and what they 
may agree to, is very different. The constitution names the State Investment Board as a 
fiduciary responsibility of the Legacy Fund. I stand here as a fiduciary member of that board 
and as a fiduciary member of the Legacy Fund. If we are patient, then this fund can create a 
large amount of wealth to the people of ND. I find it very interesting that this is the very first 
time that the principle can be even considered to be spent. We are going to deposit the 
earnings in July 2019 and all one has to do is take a look at the number of bills that have 
been dropped that are relating to how we are going to spend. Those of us who live frugally, 
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and run our agencies with great fiscal responsibility, believe that this is a head shaker. With 
that, I stand for more questions.  
 
Senator Patten: Could you address your thoughts regarding the risk of the initiated measure 
that would choose a different path way for the fund whether it is just the interest earnings or 
even the principle.  
 
Kelly Schmidt: I have concerns when we look at the difference between the prairie dog bill, 
which my agency would facilitate and I am very close to and this resolution. I do not believe 
the Constitution was ever meant to be a working document. When I hear the sponsor of the 
bill talk about how we should put something in that piece, which says that in 15 years if 
something were to change, we could do something different. That to me is a working 
document. I think it is challenging when you ask the people of ND to pass something like this 
because typically, it has been my experience that if they don’t understand it, they don’t know. 
I think this would be very difficult for them to get their head around. If you would ask me, after 
hearing all of the testimonies that I have, I would bet that the likely hood of getting the prairie 
dog bill passed and moved forward with the opportunity to change as necessary, has a much 
higher rate of happening than putting in a constitutional resolution.  
 
Senator Patten: I guess I was more outside groups such as Senator Hogue mentioned, that 
could come in and start a new initiated measure that would have an impact on this. We do 
not have an idea of what direction this would go or what the use of this would be.  
 
Kelly Schmidt: We have visited with the Attorney General’s office about that. Depending on 
what was brought forward and what was passed by the people and what type of resolution, 
it would still require a 2/3 majority vote by the legislature. I guess, I heard that argument and 
I think there are people here that would address that argument better than I would, but I have 
to wonder if their mind set is that we have to be careful. I do not think we can govern with the 
intent of what could be or what we should have done. We have to govern with what is in front 
of us.  
 
Connie Triplett, Grand Forks Resident: Testified in opposition to the bill. See attachment 
# 12. (1:11:35) For those of you who are new, I want you to know that the property tax was 
such a huge issue back then because the state was pushed to reduce its commitment to 
public schools to the point that property taxes has risen across the state but in very uneven 
ways depending on the wealth of different communities. We had high property taxes caused 
by high school property taxes. We had school districts joining together which was threatening 
suit against the state of ND for the lack of equity that was causing across the state. I give a 
huge amount of credit to Attorney General Dalrymple who headed up the educational equity 
process which really saved those lawsuits and brought some common ground on how to 
solve that issue. Educational funding was top of mind for people in those days and that was 
the thing we were working to prevent a repeat and that’s the prime reason that the decision 
was made to move forward from to 2040 access point back to 2017. (1:13:17) Continued 
reading from her testimony. (1:16:30) I believe we have a huge obligation to remember that 
this is a onetime harvest and it is not going to happen again. It could end at various time 
depending on how the world progresses. We have a hard time predicting what the price of 
oil will be in 6 months and how long oil is going to be productive in ND. It may become less 
desirable. The rising climate change concern may hasten the research and development into 
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renewable energy and other sources of energy which may have some affect. At some point 
it also could just simply be used up whether we are talking 60 or 100 years from now or is 
we are talking some dramatic change in federal policy 10 or 20 years from now. It is 
thoroughly out of control of this legislature as to when that is going to happen. We do have 
to think of these as one-time funds. To preserve the idea of the one-time harvest and the 
legacy for the future, the proposal in front of you is inappropriate. I do want to go back and 
talk about the passion that I heard from people for infrastructure dollars. I appreciate 
Chairman Cook’s suggestion that likely only one of the bills will pass. I have no issue with 
the state spending a lot of money on infrastructure. It is one of the basic things the state 
does. Traditionally, roads but now we count water and sewer projects as infrastructure. We 
have made enormous investments in western ND in bringing infrastructure up to standards 
over the course of the oil boom in response to the large influx of people and equipment. No 
arguments that infrastructure is needed but we probably need a better way of working with 
our local municipalities to accomplish that. I am not here to oppose infrastructure spending 
by this legislature. You have the SIF Fund which was Senator Cook’s brain child and plenty 
of other opportunities. You heard the treasurer talk about the investment policy inside the 
Legacy Fund specifically for investing in ND. That would possibly be enhanced or improved. 
My most strenuous objection to this resolution is the notion of handing off a very large piece 
of the dollars to yet one more separate board that will likely not have the resources to manage 
it appropriately as the treasurer mentioned. We have a state investment board process that 
has been in place for many decades and has developed a certain amount of expertise and 
they contract with investment corporations to manage our investments as best as possible. 
Whether they choose to invest in real estate out of state or within ND, that is a decision for 
the current investment board and it does not give reason to take this large amount of money 
and pass it off to a different group. The legislature has already given away far too much of 
its power to various groups and subgroups. I think at the risk of this resolution, I would urge 
you to work it up and change it. Take the worst parts of the governmental structure so it 
doesn’t see the light of day. You can’t let this bill go forward as it is. It is just wrong. With that, 
I will stand for questions.  
 
(1:21:25) Sen. Dotzenrod: Do you see any distinction between spending and setting aside 
funds for a revolving fund?  
 
Connie Triplett: Yes, I heard several of the presenters here say that there was no additional 
risk from investing in ND. That may be depending on how this is structured. If it stayed inside 
the Legacy Fund and with the policies that are already in place, I probably wouldn’t have a 
concern with it. If it goes off to a group of people who are more self-interested in getting their 
hands on the money in the first instance, I would be concerned about who is going to enforce 
it. If someone defaults in the loan, is the state really going to go out and due Fargo or Cass 
County if they default on a loan? I think it is really dicey to start getting into those kinds of 
issues, especially when the board is made up of the people who are essentially giving 
themselves loans. I don’t know where you start but I think you have to start with the structure 
in fixing this bill.  
 
Senator Patten: If the fund money that was used were to stay in the Legacy Fund, and you 
replace municipal bonds with ND bonds where you add another line that says ND bonds. 
Does that change your opinion about what we are doing? So it would stay as a component 
of the investment the Legacy Fund makes. 
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Sen. Connie Triplett: I don’t want this resolution to go back out to be voted on again. I think 
the power exists for them to choose to invest some of those dollars in ND if they pass muster 
in terms of being quality projects and quality opportunities. If the key is that the municipalities 
want a reduced interest rate that do not satisfy the Legacy Fund, then maybe there is a way 
in companion pieces to fix ones to say that the Bank of ND would do buy downs on interest 
rates so that the local groups get what they want. You still need to maintain the integrity of 
the current Legacy Fund and the current investment policies.  
 
Senator Patten: What do you think of the risk associated with other initiated measures that 
may come up that would redirect the Legacy Fund to something different.  
 
Sen. Connie Triplet: I think it is a scare tactic to get this bill passed.  
 
Representative Dave Weiler: Testified in opposition to the bill. See attachment # 13. Item 
#4 on page 2 of the bill, I did not hear this from Senator Hogue or anybody else. I want to 
clarify that this bill attempts to take 15% of the principle balance but it also says “and annual 
transfers of 15% of any increase in the fund. I would assume that is the principle balance of 
the fund. I wanted to see if that is exactly what they are attempting to do. This fund is in its 
infancy. We just started it 8 years ago. If you look at other states who have done this, the 
amounts are so high since they have left it alone. It has been asked when there is going to 
be enough money to take out of the principle balance. If not now, what year can we start 
doing that? Our answer to that is that we are not sure, but today is not the day. I would like 
to respond to Senator Patten’s question about the risk associated with the risk of this going 
back to the voters of ND. I will always trust the voters of ND and I do not think they will fail. 
Oil is a finite resource. Those revenues from it are someday going to begin declining. It is our 
hope that if this is allowing to grow and get big enough, our kids and our grandkids will enjoy 
a lot of revenue from grant resource.  
 
Senator Patten: Thank you for answering my question. Isn’t that what this bill would do? 
 

 Rep. Dave Weiler: Yes. If it goes to the voters, I would trust them to not support this.  
 
Senator Dotzenrod: There have been a few comments about what authority rests currently 
inside the Legacy Fund and what authority to they have to go ahead and provide ND bonding 
projects. I want to let the committee know that the current state investment management 
board is here and if we have questions, we can ask him since he is here.  
 
Dave Hunter, Chief Investment Officer and Executive Director, ND Retirement Office: 
If you could rephrase that question for me, Senator Dotzenrod. 
 
Senator Dotzenrod: Is the authority currently in the way we manage our Legacy Fund to 
provide bonding projects. I think there are some Bank of ND projects that have been some 
Legacy Fund extensions of revenues or ability to use some of that. I thought it would be good 
to clarify what is there. 
 
Dave Hunter: At this point in time, a $200 million program outstanding for the bank of ND 
match loan CD program. When it was established, the Legacy Fund was at $4 billion. It was 



Senate Finance and Taxation Committee  
SCR 4005 
January 15, 2019 
Page 12  
   

est. at 5%, hence the $200 million amount. Assuming we are getting close to $6 billion now, 
if you do the 5% you could have a capacity potential as far as $300 million. There is capacity 
with legislative direction and even with the advisory board as a client, the client creates the 
investment policy statements and submits it to the state investment board for approval but 
we work together to have the appropriate adjustment for risks and returns. If we are fortunate 
enough to have a Legacy Fund that generates $7 billion as of July 1, 2021, and we were to 
take 15% out, that would be over $1 billion. If you earned 6% which is the expected long term 
rate of return on the Legacy Fund, over the next 20 years, that 6% return would turn into $3.2 
billion. It is an opportunity cost. If instead, we gave it to a different allocator of assets, and 
they earned 3%, that 3% return would go up to $1.8 billion. So there is an opportunity cost of 
about $1.4 billion. Just from a numbers and sense standpoint, there are costs both with and 
without doing things. We have been blessed to earn over 6%. That is approximately about 
$1 billion. If you have $1 billion you take it out on July 1, 2021 and invest it at a 3% rate that 
would equate to about $1.8 billion if you keep it in and we are blessed to earn 6%, that would 
equate to $3.2 billion. That is just the first proposed transfer. The only other question I had in 
regards to the way in which the bill was drafter, is the talking about earnings. Earnings is not 
clearly defined. When you talk about earnings, there are actually two grabs at the definition. 
There is one 25% of the earnings would be used every fiscal year and then the rest would 
be transferred to the Legacy Fund for general fund purposes. It seems like there are two. 
Legacy Funds get one-point transfer from the treasurer at one time and then there is another 
at 25%.  
 
Senator Patten: Senator Hogue brought up the municipal bond component and you talked 
about the 6% return. In that mix, you have some very high earning assets and some that 
don’t earn as much and I think the municipal bond was around 2%. Is that correct?  
 
Dave Hunter: We do not have a dedicated asset allocation to municipal bonds, we have a 
dedicated allocation to fixed income that earned about 3.9%. Our municipal bond rate is 
probably close to that 2% rate. Again, when we are making investments, we are trying to 
choose the best risk adjusted rate of return of everything that is out there in the world. 
 
Senator Patten: Using the idea that at least a component of that investment portfolio is going 
to be in that level of category, I wanted to get your thoughts about having that component be 
part of ND bonds that wouldn’t be available at a similar rate to that 2%.  
 
Dave Hunter: We have a dedicated asset allocation for the Bank of ND match loan cd 
program. It is similar in nature. It is part of our overall fixed income allocation which is part of 
our overall asset allocation which is 50% equity, 35% fixed income, and 15% real assets. We 
step back and say “if it makes sense from an overall portfolio perspective, we pursue it. As 
already discussed, we do have a committed program with $200 million to the Bank of ND 
outstanding already to help support ND’s economic interest. 
 
Senator Patten: Do you believe the investment board has the authority to do something like 
that right now?  
 
Dave Hunter: The way the investment policy statements are created with our client, which 
is the Legacy Fund Advisory Committee, and the State Investment Board accepting that 
allocation, it works very well. I do get concerned when we start doing economically targeted 
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investing that makes the more specific you get, the more challenging it is. Rather than looking 
at the entire world for your investment opportunities, you are starting to narrow it. That 
becomes a challenge. Having said that, we do have an existing asset allocation of $200 
million for a Bank of ND match cd program.  
 
Chairman Cook: If you are going to invest in municipal bonds, you are going to invest at 
market rate. 
 
Dave Hunter: That goes without saying, for everything we invest in. We do not make 
individual investment. We choose investment meanders. We have 37 investment meanders. 
One of them is the Bank of ND. We have 30 co-investment managers that manage $100 
million or more. They go through a heavy due diligence program. We monitor them regularly 
and make sure they are doing everything we expect them to do. If they are not, we will replace 
them. Thankfully, we do not have to replace them too frequently. We are always looking to 
maximize our return for the level of risk and without any blinders on.  
 
Chairman Cook: If we want to do anything less than market rate, we do it through the bank 
of ND.  
 
Dave Hunter: That is the way the program has been set up in the past. When we work with 
the bank of ND, we are looking to get a market rate of interest through them. We have 
additional $40-$50 million in short term investments with them which is at a market rate. We 
are happy to have that.  
 
Chairman Cook: We will close the hearing on SCR 4005.  
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Chairman Cook: Called the committee to order on SCR 4005.  
 
Senator Unruh: Moved a Do Not Pass on SCR 4005. 
 
Senator Meyer: Seconded. 
 
Senator Dotzenrod: I was around when we put the Legacy Fund in place. I have a pretty 
strong bias against going into that fund in a way that sections off part of it so it can’t be used. 
And this is what that does. I think when the measure was put into place, it said the legislature 
could take money out but it said they had to have 2/3rds vote in the House and Senate side. 
I have a strong bias about going into it so that is why I am going to vote yes on the do not 
pass.  
 
A Roll Call Vote Was Taken. 6 yeas, 0 nays, 0 absent. 
 
Motion Carried. 
 
Senator Kannianen will carry the bill.  
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4 

s Good Morning Chairman Cook and members of the Senate Finance and 

6 Taxation Committee. My name is David Hogue. I am a North Dakota state senator 

7 representing District 38, which includes northwest Minot and the city of Burlington. 

8 appear before your committee to seek support for SCR 4005. 

9 SCR 4005 is a proposed resolution that would amend our state constitution with 

10 respect to the Legacy Fund. As you know, the Legacy Fund is embedded in our state 

11 constitution. The Legacy Fund collects 30% of all revenues from oil and gas taxes and 

puts those collected revenues into a separate fund. The Fund balance approaches $6 

13 billion this month. For the last several months, approximately $68 million has been 

14 deposited into the Legacy Fund from monthly oil and gas revenues. Earnings from the 

1s Legacy Fund now go to the general fund at the end of each biennium. Here is the 

1 
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3 

4 The Legacy Fund is managed by our state investment board, which accepts input 

s from an advisory board. SCR 4005 does three things: (1) it creates an infrastructure 

6 fund with 15% of the Legacy Fund Principal and a 25% of the earnings of the Legacy 

7 Fund; (2) it establishes a board to identify infrastructure priorities for the Legacy Fund 

8 earnings and principal; and (3) it creates a sunset or expansion clause for the 

legislature which, after fifteen years, may elect to terminate, decrease, or expand the 

funding based on the history of the Fund. 

2 
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1 There are two separate, fundamental policy reasons why we are offering SCR 

2 4005. The first reason relates to the size of the major infrastructure projects that are on 

3 the table for state assistance today. The Fargo Diversion stands at $2.75 billion. Minot 

4 flood protection stands at $1.1 billion. The Red River Water Supply project is over$ 1 

s billion. The WAWs and NAWs projects also have a significant state cost share in future 

6 years. In sum, the major water projects that will require a state share exceed $5 billion, 

7 and I haven't talked all the other major infrastructure projects that are required by the 

8 state. 

9 In the arena of the legislative assembly, one of my biggest concerns relates to 

10 our two-year budget cycle. We get so busy during the session. We have these 

1 1  committee hearings in the morning, floor sessions in the afternoon, and socials in the 

evening. We don't have a place to think long term. We don't have many opportunities 

13 to think strategically about what is best for the long term interest of the state and its 

14 people. 

15 Well SCR 4005 is strategic in its approach to building long term projects. It holds 

16 that once the state decides to build a billion dollar project, the state's resources should 

17 be used to accelerate construction to eliminate the inflation that goes with building 

18 projects expected to span over 15 or 20 years or so. 

19 Last Thursday morning your Senate Appropriations Committee heard testimony 

20 in the Brynhild Haugland Committee Room concerning the Water Commission budget. 

21  We heard testimony about the larger water projects. That testimony confirmed the 

• 
significance and desirability of building our large water projects on an accelerated basis. 

3 
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1 For example, we heard that for each year we delay the Red River Water Supply Project, 

2 it will cost an additional $28 million because of inflation. The US Bureau of Reclamation 

3 has a report that concludes that the cost of pipe alone goes up 3% due to inflationary 

4 pressure every year, and that estimate does not account for the recent trade war. We 

s don't need to review the sub categories within the CPI to know that major components 

6 of construction projects like labor and materials increase due to inflation. 

7 So here is my question, if we as a state knew we were going to spend several 

8 billion dollars to construct several significant projects, how could we reduce those costs, 

9 if at all? My answer: accelerate construction with available resources. Build it in a 

10 shorter time to avoid built in inflation. With what you ask? With leveraging the principal 

11 balance of the Legacy Fund is my answer. Look at the investment performance of 

Legacy Fund assets below. 

4 
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2 What if we took a portion of the Legacy Fund principal and said that it be 

3 invested in North Dakota infrastructure instead of projects across the nation? Even if 

4 we provided North Dakota political subdivisions below market rates, we would still be 

s better off because of the savings on inflation! 

6 There is a second reason I ask you to support SCR 4005. I call this reason the 

7 "false nest egg" argument, Mr. Chairman. I am aware there are those that oppose this 

8 measure on the grounds that we need to preserve the Legacy Fund principal as though 

9 it were some sort of nest egg that we can sit on indefinitely until we deign to spend as 

we please for the perfect legacy project. In my view, Mr Chairman, that's a pipe dream. 

I attach to my testimony exhibits 1-4. These exhibits represent the proportion of out of 

5 
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1 state funding on constitutional measures compared to in state funding of the last four 

constitutional amendments over the last three election cycles. As you will note Mr. 

3 Chairman and committee members, out of state funding for constitutional measures is 

4 on the order of a 96% average for the last four constitutional measures. What I'm 

s suggesting is that our state, because of our process, is wide open for constitutional 

6 amendment. The metaphorical cookie jar of the Legacy Fund, Mr. Chairman, is not 

7 tucked away on the counter against the wall; it is sitting on the kitchen table in plain 

8 grasp and view for anyone with the resources to lift the lid and claim it. 

9 So, with an unrestricted $ 6 billion dollar fund, who among the nest egg 

10 witnesses who follow me in opposition, who will tell you that the Legacy Fund will be put 

1 1  to a better purpose than building out ND's infrastructure on an accelerated basis? Will 

providing income tax relief to individuals serve a better purpose? That is a legislative 

13 proposal. How about spending the Legacy Fund to pay for property taxes for you and 

14 me? Is that an expenditure worth of Legacy Fund spending? 

1s I f  we passing nothing to "wall off'' a portion of the Legacy Fund for future 

16 generations, get ready for an onslaught of initiative proposals. That's why I think this is 

17 an exceptional proposal Mr. Chairman. We as a legislature are staking the people's 

18 claim to 15% of the Legacy Fund for what is manifestly a legacy project: building out 

19 infrastructure for all generations. 

20 If the proposal proves to be unworkable, I've proposed a safety valve to ease 

2 1  concerns: after 15 years, the legislative assembly can do away with the funding. I think 

this is the first sunset clause in the constitution Mr. Chairman and I support it because it 

6 
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1 doesn't cast the state on a course that cannot be changed after time and experience 

have shown us to be on the wrong course. We can let the next generation of legislators 

3 decide if we're on the right course. 

4 But I think this is manifestly the right policy choice presently. Think about all of 

s the proper purposes of the Legacy Fund. Is there any doubt that, say 15% of the fund, 

6 should be used for infrastructure projects? 

7 Chairman Cook and committee members, I'm happy to stand for your questions. 

8 

9 

7 



Marsy's Law For North Dakota Funding Sources 

• NOT ND Based Funding 

• ND Based Funding 



North Dakotans for Citizen Voting 
Funding Sources 

• NOT ND Based Contributions 

• ND Based Contributions 



I Measure 1 Funding Sources 

• NOT ND Based Contributions 

• ND Based Contributions 
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North Dakotans 'for Clean Water, 

Wildlife, and Parks Funding Sources 

• NOT ND Base,d Funding 

• ND Based Funding 
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PROPOSED AMENDMENTS TO SENATE CONCURRENT RESOLUTION NO. 4005 

Page 2, line 15, after the underscored period insert "After December 31, 2035, the legislative 
assembly may terminate, expand, or reduce the amount transferred to the North 
Dakota first fund and may revise the purpose of the fund." 
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FARGO MAYOR TIM MAHONEY TESTIMONY ON SCR 4005 

JANUARY 15, 2019 

SENATE FINANCE AND TAXATION 

SENATOR DWIGHT COOK, CHAIRMAN 

Chairman Cook, members of the committee, for the record, my name is Tim Mahoney. 

I come before you today to express my support for Senate Concurrent Resolution 4005 and the creation of 

the North Dakota First Fund. 

Infrastructure is the backbone to economic growth for our Cities, Counties, and the State of North Dakota. 

The critical infrastructure needs across the State are exhaustive. In order to meet the current demand of both 

small and large projects, as well as multi-generational projects, we have to be more innovative in how we fund 

and finance infrastructure. I believe an investment of the Legacy Fund in North Dakota's infrastructure 

capitalizes on the decision the people of North Dakota made with the creation of the Legacy Fund be utilized 

to address our citizen's needs first. 

Increasing the ability of the State to provide long-term, low-interest financing is essential to address the current 

needs. According to the State Water Commission's Water Development Plan, the State is facing $3.6 Billion 

in funding requests over the next 10 years for water infrastructure projects. These requests amount to an 

approximate $2 Billion revenue shortfall. It is my belief that the North Dakota First Fund would enable these 

projects to proceed on time, which will avoid escalation of the already large funding shortfall . 
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I support this bill because it helps build a legacy of essential projects, both big and small, from cities and 

regions all over the State. We see leaders from all around the State standing here together to support this bill. 

It also not only provides for a means to address the critical needs of today, but creates a revolving fund that 

can help ensure those unanticipated needs of future leaders also have a means. 

The time is right to act on creating a true legacy for North Dakota. Thank you for the opportunity to provide 

testimony today, and thank you for putting North Dakota first . 

2 



Testimony of Dr. Tim Mahoney, Lake Agassiz Water Authority Chairman 
& City of Fargo Mayor 

Senate Concurrent Resolution 4005 
Senate Finance and Taxation Committee 

Bismarck, North Dakota - January 15, 2019 

Chairman Cook and members of the Senate Finance and Taxation Committee, thank you for 

this opportunity to testify in support of the Senate Concurrent Resolution 4005 on behalf of the 

Red River Valley Water Supply Project. My name is Dr. Tim Mahoney, and I am the Mayor of 

Fargo and Chairman of the Lake Agassiz Water Authority (Lake Agassiz). 

Lake Agassiz and Garrison Diversion Conservancy District are the co-sponsors of the Red 

River Valley Water Supply Project, a plan to deliver an emergency water supply to roughly 50 

percent of North Dakota's population. The Project will deliver Missouri River water to 35 cities 

and water systems, including Fargo, in the eastern and central parts of the state via 

underground pipelines. 

Climatologists predict another devastating drought, similar to the 1930s will occur by the 

year 2050. The emergency water supply from the Red River Valley Water Supply Project will 

mitigate the effects of serious droughts in large and small communities and rural water 

systems. This Project is for emergency use during drought conditions, and it will not replace 

the member entities' existing water treatment, supply or distribution infrastructure. 

Since the Red River Valley Water Supply Project is an additional cost to all participating 

cities and water systems, it is imperative the project remains affordable, as the Project's users 

need to continue to maintain their current water infrastructure. 

Senate Concurrent Resolution 4005 proposes to use the Legacy Fund to help fund large, 

permanent water infrastructure projects such as the Red River Valley Water Supply Project, 

which has a projected cost of $1.14 billion. Lake Agassiz and Garrison Diversion are requesting 
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a long-term low interest loan to construct the Red River Valley Water Supply Project, because 

the Project's financing must be affordable and predictable for the local share of the costs. 

The project team has created a prudent 10-year construction schedule to mitigate the risk 

of increasing construction costs. It is important to begin construction on the Project as soon as 

possible because construction cost escalation is a serious threat and the next large drought 

could be just around the corner. 

Lake Agassiz, Garrison Diversion, and the City of Fargo support Senate Concurrent 

Resolution 4005 because it would create a political subdivision grant and low-interest revolving 

loan fund that draws from the principal and earnings of the Legacy Fund. A combination of low

interest loans and grant money would help keep this much-needed drought mitigation Project 

affordable for the Red River Valley Water Supply's largest AND smallest users. Specifically, we 

want to make sure the local share of the costs do not burden communities with smaller 

populations. 

Thank you Chairman Cook and members of the Senate Finance and Taxation Committee for 

taking the time to hear Lake Agassiz's testimony today. 

• 
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Senate Finance and Taxation Committee 
Chairman Dwight Cook 
January 15, 2019 

By: Shaun Sipma 
Mayor, City of Minot 
shaun.sipma@minotnd.org 
701.721.6839 

SCR 4005 

Chainnan Cook and Members of the Senate Finance and Taxation Committee, my name 

i s  Shaun Sipma. As Minot ' s  Mayor, and on behalf of the City, thank you for the opportunity to 

speak in support of SCR 4005 . 

Let me reiterate an important point that Senator Hogue has been emphasizing: the 

principal of the Legacy Fund is already being used to fund infrastructure for political 

subdivisions around the country. To the extent the Legacy Fund is invested in municipal bonds, 

other cities outside of North Dakota are deploying the funds for the benefit of their community 

and citizens . Reserving a portion of the Legacy Fund for investment in North Dakota 

communities, for our own needs, results in no more risk to the principle than exists currently for 

it investments in community infrastructure proj ects outside our state. 

If SCR 4005 is  submitted to voters and approved by them, a portion of Legacy Fund 

principle and earnings, instead of going into investments outside our state, would be invested at 

home, in North Dakota political subdivisions. This does not constitute "spending the principle ;" 

rather, it only results in accepting a little less in the earnings in order to directly benefit our 

communities and our citizens. That is a win-win for the whole state. 

As you well know, the City of Minot is  sti l l  recovering from the 20 1 1 flood event which 

inundated the heart of our city. We are al so determined to protect ourselves from any flood 
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event of that magnitude in the future. To fully finance what is , in the end, a $ 1  bil l ion project, 

• 
the city will need to come up with its local share of more than $350  million. A financing vehicle 

such as the one proposed in this resolution could realistically save our city more than 1 00 million 

dollars in long-term financing costs and administrative fees . That ' s  why I am here today. Let ' s  

put North Dakota Money t o  work for  North Dakotans. 

Thank you for your time today. Affordable and modern infrastructure i s  critical for the 

future economic growth of our State. Passing SCR 4005 will put this important public finance 

option in front of the voters in the 2020 general election. Let ' s  have that public discussion about 

the Legacy Fund being used for this purpose. For these reasons, I urge you to please give this  

resolution a "do pass" recommendation. 

2 
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Testimony to the 

Senate Finance and Taxation Committee 

January 1 5 , 20 1 9  

Jason Benson,  Cass County Engineer 

Provid ing testimony in the absence of Vice Chairman Chad Peterson, Cass County Comm ission 

Regarding: Senate Concurrent Resolution 4005 

Senator Cook and comm ittee members , I am Jason Benson ,  the Cass County Engineer. Chad Peterson,  Vice 

Chairman of the Cass County Commission is extremely passionate about this topic, but u nfortunately cou ld  

not be present today. He ask that I echo h is  support for Senate Concurrent Resolution 4005 . I f  there is one 

crit icism I have is that the b i l l  does not go far enough .  I would support investments far beyond the value 

proposed . As i t  stands, the resolut ion accom pl ishes a num ber of th ings . Here are just a few of the many positive 

outcomes:  

1. The investments create a true legacy 
It creates a legacy by investing in one t ime expenditures that wou ld in some cases benefit generations of 

cit izens.  I n  add ition , some of the projects funded m ight otherwise be too cumbersome to finance and th is 

investment would help their funding .  The pred ictable investment income can then be used to fund future 

projects . 

2. It preserves principal dollars and future revenue is predictable 

It preserves the legacy fund principal balance i nto perpetu ity. The revenue wi l l  be stable and pred ictable 

forever regard less of outside market forces . With a downturn turn of the world economy, large port ions of 

these dol lars cou ld be lost forever. The investments in North Dakota as proposed wi l l  be paid off over t ime 

with l ittle to no r isk to the principal . As these projects are pa id off, we create room for the next generation 

of investment us ing these same dol lars and the revenue they have made. This is North Dakota money 

hel p ing al l North Dakotans, forever. 

3. Opportunity cost shouldn 't be the burden of tax payers 

We presume legacy fund dol lars are invested i n  a d iverse way to maxim ize returns and l im it risk .  The 

opportun ity cost of investi ng legacy fund dol lars in  local one-t ime expenditures in  l ieu of the proposed 

portfo l io m ix is a real th ing .  But we often forget the opportun ity cost exists regard less. I t's  whether or not 

North Dakota leaders want the opportun ity cost to be the burden of the legacy fund or d i rectly on the backs 

of North Dakota citizens. I wou ld rather have taxpayers i nvest their resources as they see fit than have 

them d i rectly fund capital expenses wh i le the state s its on b i l l ions of dol lars that cou ld be safely i nvested . 

4. It creates the potential to ease parochial fighting 

If dol lars were increased far beyond that proposed many large, "shovel ready" projects could be funded 

today. Moving b i l l ions of one-time projects i nto construction would make room for the remain ing projects . 

Then between the unal located legacy fund dol lars, tru ly pred ictable investment revenue and annua l  

increase in the fund itself, those remain ing and yet unknown projects cou ld more easi ly be funded as they 

were capital ized . 

Senator Cook and comm ittee mem bers , this l ist of pos itive outcomes cou ld  continue for qu ite some t ime.  The 

only negative I 've seen d iscussed is that the legacy fund would not grow because i nvestments wou ld  be too 

conservative ( i .e .  opportun ity cost). To that I say, "So what?" Is  the goal to have an infin itely large legacy fund 

that wi l l  eventual ly be . . .  larger? For the reason mentioned above, I ' d  rather let tax payers invest freely and 

take this legacy capital and invest it in  one-time,  needed investments . 

I ' d  be happy to talk  more about the items l isted above and any others any t ime you wish .  Again ,  as I stated i n  

the beg inn ing, Comm issioner Chad Peterson cou ld not attend today but we both fu l ly  support Senate 

Concurrent Resolution 4005.  

l 
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Testimony to Senate Finance and Taxation Committee 

Re : Se nate Concu rrent Reso l ut ion 4005 

Date : Tuesday, J anua ry 15, 2019 

By: Rya n Acke rman ,  PE 

Adm in istrator, Sou ris River Jo i nt Water Resou rce Boa rd 

The Sou ris River  Jo int Boa rd is a mu lt i -j u risd ictiona l  ent ity that has  rep resentat ion from each of the fou r  

count ies a lo ng t he  Mouse R ive r i n  North  Da kota a long with a fifth rep resentat ive from t he  City o f  M i not .  

The Sou ris River  Jo int Boa rd is the loca l sponsor of the Mouse R ive r Enha nced F lood P rotect ion P roject, 

wh ich i s  a $1 b i l l i on  in it iat ive to red uce flood risk th roughout the bas in ,  i nc lud ing the com mun it ies of 

M i not, Bur l i ngton, Sawye r, and  Ve lva, a nd rura l  deve lopments, fa rms and  ranches. 

We sta nd i n  strong support of Senate Concu rrent Reso l ut ion  4005, wh ich wou ld create the North  Da kota 

F i rst F und us ing both pr inc ipa l and  earn ings from the Legacy Fund fo r the pu rpose of fund ing permanent 

North  Da kota infrastructu re projects. 

Crit ica l wate r projects across the State a re faced with a se rious p rob lem that  the North Da kota State 

Water Comm ission effect ive ly out l ined in  the i r  2019 Wate r Deve lopment P l an .  On Page 83 of th i s  State 

Water Comm ission document, a sum m a ry of the needs ove r the next 10 yea rs is presented at  

app rox imate ly $6 .8 b i l l i on .  Page 84 estimates the  20 yea r need at app roximately $8 .3 b i l l i on .  

The prob lem is that  there is not  a n  adeq uate stream of  ca pita l to get these projects bu i l t i n  a manne r  

wh i ch  adequately outpaces i nflat ion .  J ust cons ider  t he  need ove r the next 10 yea rs - at a 3-percent rate 

of i nflat ion ,  the cost of $6.8 b i l l i on  of ca p ita l improvements increases app roximately $200 m i l l i o n  per  

yea r, o r  $400 m i l l ion per bienn i um .  The amount of $400 m i l l i on  per  b ienn i um is rough ly equ iva l ent to 

the t ra n sfe rs into the Resou rces Trust Fu nd, wh ich is the prima ry sou rce of cap ita l fo r water  p rojects 

statewide .  

If we do not cha nge the parad igm of how water p rojects a re fi na nced with i n  the State of North Da kota, I 

be l ieve it is l i ke ly that the water p rojects be i ng contemp lated by the State today a re go ing to be the  

same  p rojects being contemplated decades from now.  And if we a re go ing  to conti nue  imp l ement ing 

these l a rge-sca le  wate r projects i n  sma l le r  phases ove r a pe riod of decades, it becomes ent i re ly possi b le  

that by the e nd of the cap ita l i nvestments, i t  wi l l  be t ime to beg in  rep lac ing p ieces of the aged 

i nfrast ructu re .  The prob lem has  the potentia l to become pe rpetua l .  

We be l ieve that a pa rt o f  t he  sol ution to  th i s  prob lem l ies i n  t he  p roposa l out l i ned i n  SCR  4005 . I f  

adopted by the Legis lat ive Assemb ly and app roved by the vote rs, the North Da kota I nfrastructu re Boa rd 

wou ld  have the ab i l ity to i nvest in No rth Da kota commun it ies t h rough ca pita l i z ing a revo lv ing loa n fund 

to fi na nce port ions of l a rge-sca le wate r i nfrastructu re p rojects . Our hope is that the I nfrastructu re Boa rd 

wou ld  esta b l i sh terms that wou ld  he lp  to ease the fi nanc ia l b u rden  on loca l governments to fi na nce the 

loca l s ha re of  mu lt i-generat iona l ,  legacy wate r infrastructure p rojects . We be l ieve loa n terms of u p  to 40 

yea rs at i nte rest rates of 2% o r  less wou ld be a massive benefit to the cit izens of North Da kota . 

Wh i l e  spend ing the pr inc i pa l of the Legacy Fund is of concern to ma ny, it is important to note that 

ca p ita l i z i ng a revo lvi ng loan fund fo r No rth Da kota projects us ing the p rinc i pa l of the Legacy Fund is 
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compa rab l e  to mak ing a d iffe rent investment choice .  I nstead of i nvest ing in mun ic ipa l bonds that a re 

benefitt ing loca l gove rnments across the country, we cou ld  be d i rectly invest ing in  commun it ies ins ide 

our State. W h i le the d i rect rate of retu rn m ight be lower than  what co u ld be rea l ized on the open 

ma rket, it i s  a lso im porta nt to rea l ize the benefits p rovided to the c it izens from these p rojects . Red uced 

inte rest costs, reduced flood r isk, e l im inat ion of h igh-cost flood i nsu ra nce premiums, res i l ient wate r 

supp l ies  to combat the economic effects of d roughts - a l l  of these a nd more cou ld be retu rns on  ou r  

i nvestment i n  t he  State o f  North Da kota . 

We u rge a Do Pass recommendat ion from th is comm ittee . 
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North Dakota Water Beve lopment 
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-
PROJECT STATE LOCAL 

_ Agency Operations $135,000,000 $-

_Water Supply $2,280,200,000 $875,1 00,000 

Southwest Pipeline Project $206,300,000 $-

Red River Val ley Water Supply Project $835,500,000 $278,500,000 

Western Area Water Supply $1 57,500,000 $52,500,000 

Northwest Area Water Supply $1 80,900,000 $24,1 00,000 

Municipal Water $660,000,000 $440,000,000 

Rural Water $240,000,000 $80,000,000 

Flood Control $1,1 26,345,000 $1,312,955,000 

Devils Lake Outlet Operations $50,000,000 $-

Mouse River Enhanced Flood Protection $463,685,000 $244,31 5,000 

Valley City $78,000,000 $19,000,000 

Lisbon $14,160,000 $3,540,000 

Fargo-West Fargo Flood Control Project $499,500,000 $1 ,032,100,000 

Lower Heart (Mandan) Flood Risk Reduction $21 ,000,000 $14,000,000 

Irrigation $5,000,000 $5,000,000 

Other Flood Control & Conveyance $108,500,000 $106,700,000 

General Water $15,000,000 $1 5,000,000 

TOTALS $3,670,045,000 $2,314,755,000 

Resources Trust Fund At $300M/Biennium $1,500,000,000 

Water Development Trust Fund At $1 8M/Biennium 

REVENUE TOTAL 

$90,000,000 

$1,590,000,000 

$(2,080,045,000) STATE SHORTFALL 

- -
FEDERAL TOTAL COST 

$- $135,000,000 _,, _ .. ____ 
$- $3,155,300,000 

$- $206,300,000 

$- $1 , 1 14,000,000 

$- $210,000,000 

TBD $205,000,000 

$- $1,1 00,000,000 

$- $320,000,000 

$851 ,000,000 $3,290,300,000 

$- $50,000,000 

$40,000,000 $748,000,000 

$- $97,000,000 

$- $17,700,000 

$811 ,000,000 $2,342,600,000 

$- $35,000,000 

$- $1 0,000,000 

$5,000,000 $220,200,000 

$- $30,000,000 

$856,000,000 $6,840,800,000 

Resources Trust Fund At $400M/Biennium 

NOTES 

. .  �.ased on current operational b udget estimates. 

----· ------- ---------·-- ·--- -- - - - -- ·- --- -- - � ·- --
Based on input provided by project sponsor to complete a l l  known foreseeable project components. 

Estimate based on 75/25 cost-share per SWC policy, and on input provided by project sponsor to 
complete all known foreseeable project components. 

Based on input provided by project sponsor to complete all known foreseeable project components. 

Based on input provided by project sponsor to complete al l  known foreseeable project components. 
A portion of the state share is expected to be federal .  

Based on results of municipal water supply system surveys, and 2019 project inventory information collection efforts. 

Based on results of rural water supply system surveys, and 2019 project inventory information collection efforts. 

Based on current operational budget estimates. 

Based on input provided by project sponsor to complete all known foreseeable project components. 

Based on input provided by project sponsor to complete al l known foreseeable project components. 

Based on input provided by project sponsor to complete al l  known foreseeable project components. 

Based on input provided by project sponsor to complete al l  known foreseeable project components. 
An additional $86 mi l l ion is anticipated from Minnesota. 

Based on input provided by project sponsor to complete all known foreseeable project components. 

Based on 201 1 -2021 trends. 

Based on 2019-2021 needs, and 10 -years to implement al l  known projects. 

Based on 201 1 -2021 trends. 

·- --- ---

-·- ···-·-· ··--· -•M• -·-·• ---·--· --- ... ---- - ··· ·-- ··---- --

Resources Trust Fund At $500M/Biennium 

Water Development Trust Fund At $18M/Biennium 

REVENUE TOTAL 

$2,000,000,000 

$90,000,000 

$2,090,000,000 

$(1 ,580,045,000) 

Water Development Trust Fund At $18M/Biennium 

REVENUE TOTAL 

$2,500,000,000 

$90,000,000 

STATE SHORTFALL STATE SHORTFALL $(1 ,080,045,000) 

T1ble 22 • Estimat,d 10-YurWater Project funding NeN!s !2018 SJ And Rtvenue Comp1tlsons. 
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PROJECT STATE LOCAL 

Agency Operations $270,000,000 $-

Water Supply $3,043,500,000 $1,1 55,500,000 

Southwest Pipeline Project $438,000,000 $-

Red River Valley Water Supply Project $835,500,000 $278,500,000 

Western Area Water Supply $157,500,000 $52,500,000 

Northwest Area Water Supply $1 80,900,000 $24,1 00,000 

Municipal Water $969,600,000 $646,400,000 

Rural Water $462,000,000 $154,000,000 

Flood Control $1 , 176,345,000 $1 ,312,955,000 

Devils Lake Outlet Operations $100,000,000 $-

Mouse River Enhanced Flood Protection $463,685,000 $244,31 5,000 

Val ley City $78,000,000 $19,000,000 

Lisbon $14,160,000 $3,540,000 

Fargo-West Fargo Flood Control Project $499,500,000 $1 ,032,100,000 

Lower Heart (Mandan) Flood Risk 
$21 ,000,000 $14,000,000 

Reduction 

I rrigation $10,000,000 $1 0,000,000 

Other Flood Control & Conveyance $217,000,000 $213,400,000 

General Water $30,000,000 $30,000,000 

TOTALS $4,746,845,000 $2,721,855,000 

Resources Trust Fund At $300M/Biennium $3,000,000,000 

Water Development Trust Fund At $18M/Biennium 

REVENUE TOTAL 

$1 80,000,000 

$3,180,000,000 

$(1 ,566,845,000) STATE SHORTFALL 

• 

-..-
FEDERAL TOTAL COST 

$- $270,000,000 

$- $4,199,000,000 

$- $438,000,000 

$- $1 , 1 14,000,000 

$- $210,000,000 

TBD $205,000,000 

$- $1,61 6,000,000 

$- $616,000,000 

$851 ,000,000 $3,340,300,000 

$- $100,000,000 

$40,000,000 $748,000,000 

$- $97,000,000 

$- $17,700,000 

$81 1 ,000,000 $2,342,600,000 

$- $35,000,000 

$- $20,000,000 

$10,000,000 $440,400,000 

$- $60,000,000 

$861,000,000 $8,329,700,000 

NOTES 

Based on current operational budget estimates. 

Based on input provided by project sponsor to complete al l  known foreseeable project components, 
and infrastructure survey results. 

Estimate based on 75/25 cost·share per SWC pol icy, and input provided by project sponsor to 
complete all known foreseeable project components. 

Based on input provided by project sponsor to complete al l  known foreseeable project components. 

Based on input provided by project sponsor to complete al l  known foreseeable project components. 
A portion of the state share is expected to be federal . 

Based on results of municipal water supply system surveys. 

Based on results of rural water supply system surveys. 

Based on current operational budget estimates. 

Based on input provided by project sponsor to complete al l  known foreseeable project components. 

Based on input provided by project sponsor to complete al l  known foreseeable project components. 

Based on input provided by project sponsor to complete a l l  known foreseeable project components. 

Based on input provided by project sponsor to complete al l  known foreseeable project components. 
An additional $86 mi l l ion is anticipated from Minnesota. 

Based on input provided by project sponsor to complete al l  known foreseeable project components. 

Based on 10-year assumptions over a 20-year timeframe. 

Based on 10-year assumptions over a 20-year timeframe. 

Based on 1 0-year assumptions over a 20-year timeframe. 

J $400 MILLION ER BI Ei NIUM FROM RES 

Resources Trust Fund At $400M/Biennium 

Water Development Trust Fund At $18M/Biennium 

REVENUE TOTAL 

STATE SHORTFALL 

$4,000,000,000 

$180,000,000 

$4,180,000,000 

$(566,845,000) 

Tabl, 23 • htimat,d 20-YutWattr Projtct Funding N,tds (2018 Sl And Rev,nu, Comparisons. 

Resources Trust Fund At $500M/Biennium 

Water Development Trust Fund At $1 8M/Biennium 

REVENUE TOTAL 

STATE SURPLUS 

• 

-------

$5,000,000,000 

$1 80,000,000 

$5,180,000,000 

$433,155,000 

--
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Lower Heart River WRD 

Ryan Jockers, Vice-Cha ir 

Presentation For 

January 15, 2019 

Finance and Taxation Hearing on SCR 4005 

I .  Lower Heart River W R D  i s  working on  ma i nta i n i ng, for the City of Mandan ,  its 100 year  fl ood 

certificat ion for f lood mapp ing .  A FEMA study has i nd i cated the cu rrent l evee structu re protect ing the City of 

Mandan wou l d  be i n suff ic ient in an ice jam event d u ring a 100 year runoff. The study has i nd i cated a shortfa l l  

for the requ i red m i n i m u m  freeboard of 3 feet wh i l e  ice i s  i n  the river system .  

I I .  After severa l stud ies, Lower Heart River WRD presented t o  the State Water Com m iss ion, a p l an  to 

correct the freeboard shortfa l l  at the J u ne 2018 meeting .  Th is  p l an  i nd i cated a tota l cost est imate of 

$36,000,000 for a physica l  enhancement to the existi ng system .  Our  request to the SWC, at that t ime, was fo r 

cost-share for the prel im i n a ry work requ i red to stage that project. That port ion was i n  the amou nt of $800,000 

and we were approved for a 35% share by the SWC. S ince th is  approva l by the SWC, we have a l so app l ied for, 

and  received approva l for $ 100,000 in grant fu nds from FEMA for components of this same prel im ina ry work 

that wi l l  redu ce the overa l l  cost to the State and LHWRD. 

I l l . Presently, we a re i n  the prel im inary work phase, and that wi l l  conti n ue  through 2019.  We have been 

working with HDR Eng ineer ing to ass ist i n  reducing the ear ly est imated overa l l  costs of that p lan as we move 

forward. The prel im i na ry phase is focused on provid i ng FEMA suffic ient data to recons ider e lements of the i r  

study, which can be shown to be improved u pon  for a more thorough, fi na l  ana lys is of the l evee's capacity to 

hand le a 100 yea r event d u ring a n  ice jam. We a re proving that the requ i red 3 feet of freeboa rd presently exists 

through a major ity of the system as it stands today. 

IV .  We need to com pl ete ou r  prel im i nary geotechn ica l work and verify the capacity of the exist ing system 

to rea l ize what changes w i l l  occu r to the orig i na l  p l an  from J u ne  of 2018, we fee l  that th is  process w i l l  redu ce 

the overa l l  cost of the p l an  of $36MM.  

V.  With the he l p of H D R  Eng ineeri ng, Lower Heart be l ieves we may have some i nd icat ion from FEMA a n  

op in ion of d i rect ion by March 2019 t o  determ ine  where the overa l l  costs may b e  d riven down .  W e  a re fee l i ng 

confident the existi ng system can be improved to satisfy FEMA and that we can provide the necessary 3 feet of 

freeboard for l ess than ha l f  of the orig ina l  p l ans  cost of $36MM .  

V I .  Si n ce J u ne o f  2018, we  have met with the City o f  Manda  n ' s  Mayor and  Adm in i strator t o  d iscuss fu nd i ng 

methods for th is  project, and  w i l l  conti nue  to do  so when we fi nd  out ou r  u pdated cost est imates l ater th is  

spr ing or s um mer .  We have had m u lt ip le meeti ngs i n  th is  regard and  we a re work ing together to p l an  the 

process to pay for the costs. The overa l l  est imated costs, when they can be determined, wi l l  i nd i cate the best 

fu nd ing method for Mandan's property owner .  

V I I .  Last ly, Lower Heart WRD does not cu rrently qua l ify for i nfrastru ctu re loans that cou l d  provide fu nd i ng 

for permanent f lood improvement projects, s uch as the one mentioned ear l ier .  Senate Concu rrent Reso l ut ion 

(SCR) 4005 wou l d  add a fu nd i ng mechan ism that can p rovide access to l ow cost do l l a rs for our cu rrent project, 

and other projects in the near futu re, especia l l y  when cost share fu nd i ng has been exhausted. Fu rther, SCR 4005 

wou ld  he lp  u s  i n  ou r  primary goa l ,  to provide the h ighest l evel of safety for the city of Mandan ,  yet ensu r ing the 

tax burden i s  as l ow as poss ib le  for Mandan property owners .  To that end ,  Lower Heart WRD is  in favor of SCR 

4005, and if enacted, strong ly bel ieves it wi l l make a positive impact on  the city of Mandan and  the sur ro u n d i ng 

reg ion .  
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Testimony by Larry Bares, Chairperson of the 
Southwest Water Authority Board of Directors 

On behalf of 
Southwest Water Authority 

to the 
Senate Finance and Taxation Committee 

Hearing on Senate Concurrent Resolution Number 4005 

Tuesday, January 1 5 ,  20 1 9  

Good morning Mr. Chairman and members of the committee. M y  name i s  Larry Bares ,  
Chairperson of the Southwest Water Authority Board of Directors . I am here in support of 
Senate Concurrent Resolution Number 4005 . With the Southwest Pipeline Project being 
under construction for more than 30 years, Southwest Water Authority understands the 
importance of this Resolution and gaining the funding needed to build water infrastructure . 

Senate Concurrent Resolution Number 4005 would create a North Dakota infrastructure 
fund to be known as the North Dakota First Fund to be administrated by a North Dakota 
infrastructure board. The Fund would serve as a grant and low-interest revolving loan fund 
from the principal and earnings of the Legacy Fund and would provide a procedure for 
political subdivisions to access grant and low-interest loan dollars for permanent water 
infrastructure projects . Providing the infrastructure funding to cities , counties ,  water 
resource districts and other political subdivisions, Senate Concurrent Resolution Number 
4005 is important not only for economic reasons, but for the quality of life in North 
Dakota. 

Never before has it been more important for water interests to work together and support 
each other, especially when it comes to making available other funding sources ,  in addition 
to the Resources Trust Fund, to build much-needed water infrastructure . The fact that so 
many political subdivisions work together is what has made the water community in North 
Dakota effective . There is one message, one strong voice, and that is to provide quality of 
life throughout North Dakota. 

Approval of Senate Concurrent Resolution Number 4005 could provide the necessary 
funding for political subdivisions to provide water supply, flood control and infrastructure 
to the people in North Dakota. Southwest Water Authority is in support of Senate 
Concurrent Resolution Number 4005 , the North Dakota First Fund and what it could mean 
for completion of water infrastructure projects throughout the state . 

Thank you . 
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M r. Cha i rman and  members of the Senate Appropriat ions  Comm ittee, my name is 

La nce Gae be a nd I serve a s  execut ive d i recto r of the North Da kota Wate r Coa l it io n .  

The  North Dakota Water Coa l it ion fo rmed i n  1994 to  complete North Dakota's 

water i nfrastructure for economic growth and qua l ity of l ife .  The Wate r Coa l it ion 

bri ngs together more than  40 water project sponsors a nd groups to work towa rd u n ity 

for support of water projects across North Da kota . 

Co l l a boration with i n  the wate r commun ity and  bu i l d ing consensus rega rd ing fu nd i ng 

needs a nd pr iorit ies a re essent i a l  i n  meet ing the wate r resou rce ma nagement needs of 

North Da kota . 

It is d ifficu lt to a ccomp l ish the projects with the revenues projected i n  the Resources 

Trust Fund and the Water Deve lopment Trust Fund for the next b i enn i um thus the Wate r 

Coa l it ion su pports efforts conce ived i n  SCR 4005 to esta b l i sh creat ive fi na nce opt ions for 

i m po rtant infrastructu re projects. 

SCR 4005 wou ld  ask vote rs to amend Sect ion 26 of Art ic le X of the Const itut ion to 

i mp lement the North Da kota F i rst Fund with 15% of the princ ipa l  of the Legacy Fund and  

a n nu a l  transfe rs o f  15% of  any princ ipa l  i ncrease and  25% of  t he  earn ings i n  each 

su bsequent year .  Th is  effo rt wou ld  tru ly create a Legacy with the Legacy Fund .  

For the  next b ie nn i um  and  beyond, there i s  a cr it ica l need for fi na nc ia l  support for 

the state's water projects .  We have worked to imp lement concess ions i n  a n  effort to 

pr io rit ize the water fund i ng needs .  There a re importa nt water s upp ly, flood control ,  

i rrigat ion and water management projects underway across the state . These p rojects 

a re vita l but, unfortu nate ly co l lective ly expens ive . Though each share a cr it ica l ro le in the 

adva ncement of  North Da kota's wate r i nfrastructu re .  

The North Dakota Water Coa l it ion support l end i ng progra ms a nd cred it opt ions  o f  us i ng 

the Legacy Fund to fi na nce the comp let ion of state water i nfrastructu re, the Coa l it i on  

a nd i t s  members l ook  forwa rd to he l p i ng advance the proposa l th rough the  Legis latu re 

a nd with the vote rs of the state .  

We a ppreciate you r  past support of wate r i nfrastructure and  u rge you r  cont i n ued 

back ing of North Da kota's water i nfrastructu re with adopt ion of SCR 4005 . 
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Fargo-Moorhead Area Diversion Projed 
The Fargo-Moorhead Area Diversion Project wi l l  establ ish 

i n  excess of 1 00-year f lood protection for the 230,000 people 
with i n  its protect ive boundaries. The federal ly authorized 
project reduces flood risk through construction of a 30-m i le ,  
20,000-cubic-feet-per-second d iversion channel , upstream 
retention and an i ntricate system of in -town levees. The project 
provides flood risk reduction from six rivers, inc lud ing the Red , 
Wi ld Rice, Sheyenne, Maple, Rush and Lower Rush Rivers .  The 
project inc ludes an embankment and tie-back levee that wi l l  
temporari ly retai n flood waters upstream of the metropol itan area 
in t imes of extreme flood ing to ensure no downstream impacts. 
In addit ion to the d iversion channel ,  the project wil l i nc lude in
town levees a long the Red R iver through Fargo. These levees wi l l  
enable flood waters to safely pass through the metro area, as wel l 
as the d iversion channel , which wi l l  help reduce project impacts 
and wi l l  provide more robust flood risk reduct ion.  

The project was federal ly authorized i n  201 4 through the 
passage of the Water Resources Reform & Development Act 
and a Project Partnersh ip Agreement was s igned with the U .S .  
Army Corps of  Engineers i n  201 6 .  Efforts are also underway with 
perm itt ing agencies in North Dakota and Minnesota, inc lud ing a 
new permit appl ication subm itted to M innesota in March of 201 8 .  
A permit decision is expected in  the winter of  201 8 .  

I n  December 201 8 ,  the D iversion Authority released a new 
$2 . 75 b i l l ion cost est imate. The proposed fund ing plan for the 
Project inc ludes $750 m i l l ion from the deferral government ($450 
m i l l ion committed to date) , $870 m i l l ion for the State of North 
Dakota ($570 committed to date) , and over a b i l l ion dol lars local ly 
provided by approved sales taxes in  Fargo and Cass County. 

Souris/Mouse River Flood Protedion Project 
The Mouse R iver Flood Protect ion plan consists of an 

overal l  project from the 49th Paral le l  (Sherwood) to 49th Paral le l  
(Westhope) .  The prel im inary a l ignment for protection measures 
is an area from the Mouse R iver State Park to Velva and consists 
of levees, floodwal ls, river d iversions and closure features, 
transportat ion closure structures, i nterior pump stat ions, ring 
d ikes, and residential and commercial property acqu isit ions i n  the 
flood a l ignment boundary. Levees comprise nearly 90 percent of 
the a l ignment, tota l ing 2 1 . 6  m i les. The remainder of the a l ignment 
consists of 2.8 m i les of floodwal ls and 30 transportation closure 
structures (1 9 roadway and 1 1  rai l road) . I n  addit ion , the project 
would requ i re 33 stormwater pump stat ions. 

The est imated project cost is $820 m i l l ion ,  based on the 
current level of design based on a 27 ,400 cfs f lood event. Of 
th is est imated cost, $565 m i l l ion is related to construct ion ,  $1 54 
m i l l ion is related to property acqu isit ion , and the remain ing $1 0 1  
m i l l ion covers p lann ing ,  eng ineering ,  and  program management 
costs. In addit ion to the urban portion from Mouse R iver Park 
to Velva, there is also a rural reaches portion that is the STaRR 
program , which is looking at structure acqu isit ion ,  ri ng d i ke,  and 
relocation options. There are also plans to look at enhanced 
conveyance from Velva to the Canad ian border. The rural reaches 
portion is approximately $1 80 m i l l ion ,  bring ing the ent i re project 
to over $1 b i l l ion .  

Sheyenne River Flood Protedion 
In the fal l  of 201 1 ,  Val ley City began developing i nvestment 

strateg ies for permanent flood protect ion .  Funds were orig inal ly 
approved for the Val ley City Permanent Flood Protect ion during 
the 201 3 N D  Leg islative Sess ion .  This flood protection consists 
of a combinat ion of clay levees, floodwal ls and select property 

acqu isit ions. Phase 1 of the project , protect ing residentia 
property and Val ley City State Un iversity, was completed in  the 
fal l  of 201 6 .  The second phase wi l l  focus on Main Street and one 
of the city's Distr ibution Power Substations. Design for Phase 2 
is gett ing started with work anticipated to beg in  in 201 7 .  Overal l  
completion is expected with i n  e ight years assuming an average 
of $25 m i l l ion in state fund ing each bienn ium over that t ime 
period . 

Lisbon developed a permanent flood protection plan , which 
includes home acqu isit ions and levee construction along the 
Sheyenne River. With the help of the State Water Commission , 
the city began construct ion on Levee A in 20 1 4 . Levee A tied 
into exist ing h igh ground on the northwest side of the city and 
extended east to ND State Hwy 32 . The fol lowing year, the 
city constructed Levee C,  which started just east of ND  State 
Hwy 32 and extends south to a point that is j ust north of ND  
State Hwy 27 .  The city is currently construct ing Levee E ,  which 
includes 1 , 1 00 feet of f lood protect ion on the east side of the 
Sheyenne R iver between ND State Hwy 27 and 8th Ave. The city 
is currently in the design process for Levee D and Levee F and 
look to be under construct ion i n  201 7 and 201 8 ,  respect ively. 
Once Levee D and Levee F are constructed , levee work wi l l  be 
completed in the northern port ion of the city. 

Devils Lake Outlet Operations 
The state completed construct ion of an outlet from th 

end of Devi ls Lake to the Sheyenne River i n  2005. The o 
west-end pumps were designed with a max imum capacity 
of 1 00 cubic feet per second (cfs) . Modificat ions constructed 
in early 201 0 i ncreased that capacity to 250 cfs . Dur ing the 
summer of 201 2 ,  as the f lood water continued to r ise i n  the 
Devi ls Lake Basin ,  the state also completed an outlet from East 
Devi ls Lake with a maximum capacity of 350 cfs . The combined 
operat ing capacity of the West and East Devi ls Lake outlets is  
600 cfs, and together, the outlets have discharged over 1 . 1 6  
mi l l ion acre-feet . At the current lake elevat ion ,  th is volume 
corresponds to approximately 6 .5  feet of  flood water on top 
of the lake surface. The fund ing request for Devi ls Lake Outlet 
Operations go towards the costs associated with operat ing the 
Devi ls Lake Outlets, mon itoring the outlet and downstream water 
qual ity, and prov id ing m it igat ion for those who are adversely 
impacted by outlet operat ion . 

Rural Water Supply 
Regional/ru ral water systems provide a safe, rel iable, h igh

qual ity, and affordable water supp ly to North Dakota residents, 
farms, industries, subdiv is ions, and smal l commun it ies. In order 
to meet the growing statewide water needs, Garrison D ivers ion 
Conservancy District, the State Water Comm ission ,  the four  
Tribal Nat ions, and the North Dakota Rural Water Systems 
Associat ion are working cooperatively to solve water qual ity and 
quantity problems. 

Projects for the 201 9-202 1 bienn ium i nclude, but are 
l im ited to, expansions of Agassiz WUD, Al l  Seasons WU , 
Dakota RWD, East Central RWD, Greater Ramsey WO, McLean
Sheridan RWD, Missouri West Water System ,  North Prai rie 
RWD, North Central RWD Northeast RWD, South Central RWD, 
Southeast RWD,  Stutsman RWD, Tri-County WO, and Walsh 



hallenge XI 
i thout assistance, many systems cou ld not reasonably 

afford to br ing water to people who desperately need it or comply 
with complex regu lat ions and mandates. 

Municipal Water Supply 
North Dakota's 357 i ncorporated cit ies generate over 90% of 

in-state sales tax annua l ly. A crit ical component of their revenue 
generat ing abi l ity is  a sustainable mun ic ipal water i nfrastructure 
that supports water demand and water qual ity. The partnersh ip  of 
local and state fund ing for water infrastructure capital i nvestments 
encourage and strengthen a growing state economy. These 
projects not only serve mun ic ipal and industrial customers, but 
a lso serve ru ral water customers through current and future water 
supply reg ional izat ion partnerships. 

Red River Valley Water Supply Project (RRVWSP) 
The Red River Val l ey Water Supply Project (RRVWSP) is a plan 

to safeguard water for North Dakota commun it ies and rural  water 
systems in t imes of d rought by del iver ing water from the M issour i  
River to central and eastern North Dakota through a buried 
p ipe l ine .  Upon its complet ion,  the RRVWSP wi l l  benefit about half 
of North Dakota's populat ion by provid i ng an emergency water 
supply dur ing d roughts. 

The water wi l l  also provide opportun it ies for industria l  
de ment, as a current lack of industrial water supply has 

dustries to obtain water through less desi rable means 
elocat ion out of North Dakota. 

und ing requested is to be a l located towards construct ion of 
a p ipel i ne segment, as wel l  as complet ing the f inal des ign of key 
components and the land acqu isit ion process for the RRVWSP. 

Southwest Pipeline Project (SWPP) 
The Southwest P ipe l ine Project (SWPP) cont inues its m ission 

of qua l ity water for southwest North Dakota. The North Dakota 
State Water Commission (SWC) has been constructing a complex 
network of p ipel i nes, pump stat ions, reservoi rs and treatment 
fac i l it ies s ince 1 986. More than 56,000 North Dakota residents 
receive qual ity water from the SWPP with service provided to more 
than 7 , 1 50 rural locat ions through over 5 ,262 m i les of p ipe l ine.  
Service i s  also avai lab le to three crew camps, two raw water 
depots, Red Trai l  Energy Ethanol Plant, 21 raw water customers, 
M issour i  West Water System and Perk ins County Rural Water 
System .  

The SWPP continues construct ion on the supplemental i ntake 
at Renner Bay on Lake Sakakawea. Progress is  being made on 
the raw-water main transmission p ipel ine .  Construction i s  also 
continu i ng on the Residuals Hand l ing Fac i l ity in Dickinson .  The 
th i rd WTP recently came on l i ne. The Project is  i ncreasing its 
storage capacity with the addit ional Dickinson and Richardton raw 
water reservo i rs .  

Rural areas and commun it ies currently served by the SWPP 
·ng their current and future growth on the avai lab i l ity of 

ater. Addressing the wait ing l ist , water treatment p lant 
rep ement and addit ional capacity for both raw and potable 
water are necessary. Growth in  southwest North Dakota is  able to 
be sustained with the cont inued growth and increased capacity of 
the P ipe l i ne.  
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The Western Area Water Supply Project 
(WAWSP) 

The Western Area Water Supply Project (WAWSP) ut i l izes 
water from the M issouri R iver in Wi l l i ston ,  treats it at the 
Wi l l iston Reg ional Water Treatment P lant, and then transports 
it to cit ies and rural areas in all or parts of Burke, Div ide, 
McKenzie, Mountrai l ,  and Wi l l iams Counties i n  northwestern 
North Dakota. The WAWSP's service area is forecast to reach 
1 25 ,000 people by the year 2038, accord ing  to a 201 4 study 
completed by the North Dakota State Un iversity Department 
of Agribusiness and Appl ied Economics.  The Western Area 
Water Supply Authority (WAWSA) has constructed more than 
1 ,042 m i les of transm ission l i nes and rural water d istr ibut ion 
networks , as wel l as pump stat ions, reservoirs ,  and other 
cr it ical infrastructure, i n  order to serve an est imated 65,000 
people i n  the service area. 

The WAWSP Business Plan is a fi rst-of- its-k ind pub l ic
private partnersh ip  i n  North Dakota. To date, the North Dakota 
Leg is lature has obl igated $309 m i l l ion to complete the project . 
I n  order to repay its loans, WAWSA is sel l i ng  the system 's 
unused water capacity to the o i l  i ndustry during the popu lat ion 
growth period to pay for a s ign ificant port ion of the project's 
$469 m i l l ion cost .  Specific projects that could be advanced 
this b ienn i um inc lude part two of a McKenzie County system 
expans ion ,  R&T system Stan ley, Wh ite Earth and Powers Lake 
rura l  d istr ibut ions, and Wi l l iams Rural north and 29-m i le  ru ra l  
d istr ibut ion efforts. 

Northwest Area Water Supply (NAWS) 
The Northwest Area Water Supply (NAWS) is del iveri ng 

dr ink ing water to areas i n  north central North Dakota. NAWS 
currently has approximately 230 m i les of p ipe (1 85 m i les of 
d istribut ion p ipe l ine and 45 m i les of raw water transmission 
p ipel i ne) ,  one h igh service pump stat ion , two ground storage 
reservoi rs ,  one elevated storage reservoi r, and fou r  booster 
pump stat ions.  The project currently serves Burl ington ,  West 
River Water and Sewer, Bertho ld ,  Kenmare, Sherwood,  Mohal l ,  
Upper Sour is Water District, and  Al l Seasons Water Users 
Distr ict with water purchased from M inot through an i nterim 
water supply agreement. The project also d istr ibutes water for 
the c ity through two connect ions to the M inot water d istribut ion 
system , the M inot Air  Force Base, and mu lt ip le connect ions 
to North Prair ie Rural Water. The project had been i n  l it igat ion 
s ince 2002 and under a federal i njunct ion s ince 2005. I n  August 
201 7 ,  the US District Court for the Distr ict of Col umbia ru led 
i n  favor of the State and Bureau of Reclamation and vacated 
the i njunct ion . Man itoba and M issouri appealed the d istr ict 
court decis ion ,  but Man itoba has s ince settled its case with 
Reclamat ion .  

Work i s  currently underway to replace the soften ing bas ins 
and associated systems at the M inot Water Treatment Plant 
and des ign i n  underway for the Biota Water Treatment Plant at 
Max and for the i ntake mod ificat ions at Snake Creek Pump ing 
Plant. Contracts w i l l  be b id over the winter of  201 8-1 9 for  the 
fi rst two p ipe l ine contracts to extend the d istr ibut ion system 
towards Bott ineau for construct ion in the 201 9 construct ion 
season .  Des ign is  underway for the remain ing p ipel ine to 
Bott ineau for construct ion i n  the 2020 season a long with other 
crit ical project components. The water needs in  the Bott i neau 
area are crit ical and the aqu ifers currently serv ing the project 
through contracts with the City of M inot are not a susta inable 
water source. 



General  Water Management 
I n  addit ion to the many large-scale water projects being 

developed across the state, there are dozens of smal ler local 
water management projects that benefit ind iv idua ls and local 
commun it ies. The State Water Commission provides support 
for these water management projects by cost-sharing with local 
entit ies, primari ly water resource d istricts. Jo int water boards also 
p lay a key role in  these local water management projects . Exam ples 
of general water management projects that typical ly receive 
cost-share assistance from the state inc lude:  rura l  f lood contro l ,  
snagg ing and clearing ,  channel improvements, recreation projects, 
dam certif ication and repairs, p lann ing efforts ,  special stud ies, and 
other water management projects. 

Irrigation 
I rr igation provides the opportunity for producers to g row 

h igh-value crops that meet h igh-qual ity market standards and 
to consistently raise h igh-yie ld ing good q ual ity trad it ional crops. 
Accord ing to a 201 4 N DSU study, investment in  i rr igation provides 
positive returns over dryland crop rotat ions. North Dakota has 
about 290,000 acres of land under i rr igat ion ,  but a 201 2 study 
showed a potential for 550,000 add it ional i rr igated acres in  North 
Dakota. The SWC provides u p  to 50% cost-share for  off-farm 
i rrigat ion supply works, storage fac i l it ies, i ntake structures, pumps, 
and electrical power. 
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The North Dakota Water Coal it ion has assem bled 
a priority l ist of m in imum state funding levels needed 
to assist projects and categories during the 201 9-
202 1 bienn ium which total $552 .4 m i l l ion .  The proje 
sponsors have coord inated to priorit ize the water 
funding needs to a l ign with the antici pated $403 m i l l ion 
avai lable for water projects. Because the m in imum 
amounts o f  crit ical water project fund ing needs exceed 
the projected revenues the Water Coal it ion recom mends 
the fol lowing to help meet the cr it ical water needs of our 
state: 

Fund of State Water Commission admin istrative 
operations from the State General Fund 

Oppose any reduct ion or  d ivers ion of 20 
percent of o i l  and gas extraction taxes from the 
Resources Trust Fund which supports water 
projects and infrastructure 

Support lend ing programs and credit options u p  
t o  $1 50 m i l l ion ,  through t h e  Bank o f  North Dakota 
and the Legacy Fund to f inance the com pletion of 
state water infrastructure 

Statewide Water Funding and Needs: 2019-21 and Beyond 

Total Project 
Total Fund ing 

C urrent 
Cost 

(Federa l ,  State and 
Unmet Need 

Local Funds) 

Fargo Moorhead Divers ion $2 .75 b i l l ion 
$792 .5  m i l l ion 

$2 .2  b i l l ion 
(as of October 201 8) 

Red River Val l ey Water Supply Project $1 .03 b i l l ion 
$1 . 1 1 4  b i l l ion 

$1 50 m i l l ion*  
(potential) 

I rr igation I nfrastructu re $1 m i l l ion 

Mouse R iver Flood Contro l  $1  .028 b i l l ion $324.2 m i l l ion  $748 m i l l ion 
(as of October 201 8) 

M un ic ipa l  Water Supply (c it ies) $1 25- 1 50 m i l l i on  $1 25- 1 50 m i l l i on  

Ru ra l  Water (systems) $83 m i l l ion 

General Water M anagement/Conveyance $45 m i l l i on  

Northwest Area Water  Supply (NAWS) $41 1 m i l l ion $1 38. 1 m i l l ion 
$232 m i l l i on  

(as of June  201 8) 

Sheyenne  River F lood Control for Val ley City/Lisbon $1 43 m i l l ion $65 .8 m i l l ion 
$97 m i l l ion 

(as of October 201 8) 

Southwest Pipe l i ne  Project (SWP P) $370.99 m i l l ion $407 m i l l i on  
$1 90 .68 m i l l ion 

(as of October 201 8) 

Western Area Water Supply (WAWS) 
$329 m i l l ion 

$ 1 75 m i l l ion 
(as of October 201 8) 

·Leg islative Intent 

Water needs are clearly greater than our resources. We must work hard to "Meet the Challenge" 

and "complete North Dakota's water infrastructure for economic growth and quality of life. " 
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Ke l ly Schm idt, State Treasu re r  

Opposit ion  Test imony 

to SCR 4005 

Senate F i na nce & Tax 

Sen .  Dwight Cook, Cha i r  

Sen .  Ka n n ia nen ,  Vice-Cha i r  

J a n u a ry 15, 2019 

M r. Cha i rman ,  mem bers of  the comm ittee, I am Ke l ly Schm idt, State Treasu rer .  I sta nd  i n  

Oppos it ion to  SCR  4005 . 

I f  app roved, SCR 4005 wou ld  req u i re a n  i n it i a l  t ransfe r from the Legacy F und  to the  newly 

created North Dakota F i rst Fund i n  an amount equa l  to 15% of the pr i nc ipa l  ba l ance of the fu nd  

as o f  J u ly 1 ,  2021 .  Th is wou ld  equate to  a $ 1 b i l l i on  PR I NC I PAL t ransfe r i f  assu m i ng  $40/ba rre l 

o i l .  I n  add it ion,  it a l so req u i res 15% of o i l  and  gas deposits cu rrent ly be i ng  deposited i nto the  

Legacy Fund  to  be deposited i nto the North Da kota F i rst Fund .  Aga in ,  us i ng  conservative 

est imates th i s  wou ld  be $60M per yea r  to th i s  new fu nd .  

I n  add it ion to  t ransfers affect ing t he  pr inc ipa l , t h i s  reso l ut ion req u i res that 25% o f  t he  Legacy 

Fu nd ' s  a nnua l  earn i ngs a l so be transferred to the North Dakota F i rst F u nd .  I t  i s  est imated 

Legacy Fund  earn i ngs to be transferred to the genera l  fund  at the end of the 2021-23 b ien n i u m  

wi l l  be $300M less than wou ld b e  if no  t ra n sfers were made .  With t h e  req u i red su bsequent  

a n n ua l  t ransfers to th i s  new fund,  the d iffe rence i n  est imated Legacy Fund earn i ngs t ran sferred 

to the genera l  fu nd versus the estimates if no  t ransfers were made wou l d  cont i n u e  to i ncrease 

to over a $ 1B  b ienn i a l  red uct ion by 2038. 

The cit i zens of North Da kota voted to create the Legacy Fund  i n  2010 with a 69% app rova l .  

be l ieve i t  was t h e  i ntent t o  let these fu nds  grow to  p reserve t h e  one-t ime  h a rvest o f  o i l  

revenues .  SCR 4005 does not accom p l ish that i ntent . 

600 E .  B O U L E VA R D  AV E ,  D E PT 1 2 0  • B I S M A R C K ,  N O R T H  DA KOTA 5 8 5 0 5 - 0 6 0 0  
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TESTIMONY OF CONNIE TRIPLETT 

BEFORE THE NORTH DAKOTA SENATE 
FINANCE & TAXATION COMMITTEE 

Regarding Senate Concurrent Resolution 4005 

January 1 5 , 20 1 9  

i=f: 1 2 p� · 1. 

Mr. Chairman and Members of the committee, it is a pleasure to appear in this room 

before this committee which has so many good memories for me. My name is Connie 

Triplett. I reside in Grand Forks. I am opposed to SCR 4005 . 

I am appearing as a member of an ad hoc group whose members have modestly named it 

the Legacy Fund Founders. I am also representing myself as a former legislator with a 

history of involvement on this topic. I will make a clear distinction between those two 

roles as necessary. 

For those who were not here in 2007 and 2009, and just for the record, I am going to 

recount briefly the history of the creation of the Legacy Fund. It started with a proposed 

Constitutional amendment to create a 'Permanent Oil Tax Trust Fund' in the 2007 

session. The proposal passed the legislature in 2007 and was put on the ballot in 2008 . 

That measure would have put considerably more dollars into a trust fund than does the 

existing Legacy Fund amendment. 

The 2007 version failed at the ballot box in 2008, but it was a significant development 

because it began a statewide conversation about the concept of such a fund. My claim to 

fame regarding the 2007 resolution is that it passed the Senate with a bare minimum of 24 

votes and I was the only member of the minority party who voted in favor of it. So you 

can see that I have been invested in this idea for a long time. 

Although the first measure failed by nearly a two-to-one vote, legislators who favored the 

idea heard loud and clear from the citizens of North Dakota that they very much approved 
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of the concept of such a fund but believed we were proposing to bite too deeply into oil 

tax revenues. So we tried again in 2009. 

The prime sponsor of HCR 3054 in 2009 was Rep. Dave Weiler, who had also been the 

prime sponsor of the first effort in 2007. In 2009, the resolution was wired for passage: 

all four members of legislative leadership signed on as co-sponsors. I was the final co

sponsor - from the days when six sponsors was the maximum allowed. 

The resolution passed both houses with strong bipartisan support, but with different 

language, as happens from time to time. The House refused to concur with the Senate 

amendment, which provided for 25% of revenues to go into the trust fund which 

would then be inviolable until 2040. Think of that. 34 members of the Senate voted in 

favor of hanging on to all of the principal for 30 years ! 

But a conference committee means compromise. The conferees on the Senate side were 

Senators Hogue, Oehlke, and Triplett. On the House side were Representatives 

Koppelman, Schatz, and Schneider, but Rep. Schatz was soon replaced by Rep.  Weiler. 

Together, our conference committee re-wrote the resolution, and created the proposal that 

made it to the ballot, which was to deposit 30% of both the gross production tax and the 

oil extraction tax into the Legacy Fund, leave it grow until "after June 30, 20 1 7" after 

which time a 2/3 majority of members of both houses of the legislature could invade the 

principal, but only to the extent of 1 5% in any biennium. 

During the conference committee process, we worked closely with the groups who had 

opposed the 2007 version to understand their members' concerns and to find common 

ground. And while we moved the date up considerably, from 2040 to 20 1 7, when it 

would be possible to invade the principal, no one was advocating that it be a routine 

matter to do so. 

A big difference between the first effort in 2007 and the second effort in 2009 was that a 

group of us decided after the legislative session was over that we could not take it for 

granted that the measure would pass at the ballot box. That ' s  where the Legacy Fund 

-Yrs 
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Founders come into the picture . Our little group organized and fanned out across the state �tR 4 O Olj 
with power point presentations and offered ourselves as speakers at service clubs and on :#" l "2 P� · ? 
radio programs, we created an organized campaign of letters to the editor, we used social 

media, including a Y ouTube video production which we shared far and wide, starring my 

friend Rep. Weiler and me, making the point that this was a bipartisan effort to put aside 

a significant portion of oil and gas tax revenues for future generations. 

In all of the presentations made by all the members of our group, we presented the Legacy 

Fund as a fund for the benefit of future generations, for our children and our children' s  

children. The measure passed by a strong 64% of the vote in 20 1 0, as opposed to 2008, 

when the earlier measure had lost by 64% of the vote. Quite a turnaround in two years. 

And that brings us to the present: we are here now (the Legacy Fund Founders) because 

we have a collective sense of responsibility to see that this legislature does not undo the 

will of the people expressed in passing the Legacy Fund amendment in 20 1 0. We all 

helped to sell this concept to the citizens of the state and we are here today to urge you to 

keep the commitments that were made during the election of 20 1 0 : that the principal will 

only be invaded if necessary under dire circumstances, e.g. , to support our public schools 

in times of serious financial distress. 

Most of us involved in the Founders club are doing this work on our own time and our 

own dime. I believe that everyone who worked to get the Legacy Fund established has 

been working selflessly 'for the children' - for the next generation and the next and the 

next. 

As the session progresses, I can virtually guarantee you that our members will be divided 

over what to spend Legacy Fund dollars on, but we are united on these core principles: 

1 .  This is not the time to invade the principal of the fund; there is no emergency in ND 

that would warrant such a move. 

2 .  Do not spend all of the interest; we propose that not more than 25 % of interest 

earnings be spent in any biennium and that the rest be retained in the Legacy Fund to help 
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it grow; 

3. A void permanent commitments of Legacy Fund earnings; 

/i'5 
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4 .  Any beneficiaries of Legacy Fund earnings should have a financial stake in funded 

projects; and 

5 .  Spending of earnings should be based on long-term strategic planning. 

To that end, I want to bring to your attention the fact that another, separate group of 

citizens gathered throughout 20 1 4  to think deeply about how to manage the Legacy Fund. 

With a Bush Foundation grant and additional support from the Northwest Area 

Foundation, the ND Natural Resources Trust, and the Consensus Council, the Great 

Plains Institute gathered a solid cross section of engaged North Dakotans to study how 

best to manage the significant opportunities presented by the Legacy Fund. That group' s  

recommendations are presented i n  a document entitled North Dakota 's Legacy Fund: 

Building a Bridge to the Future. It is available online at: 

https ://www.betterenergy.org/blog/north dakota legacy fund recommendations/. If any 

of you have not read that document, I urge you to do so . It does not purport to tell 

legislators exactly what to do with the money, but rather provides valuable background 

information regarding other sovereign wealth funds and provides a solid framework for 

decision-making. 

You may also want to review an Attorney General ' s  opinion from 20 1 6  (Letter Opinion 

20 1 6-L-02) . Among other things, at page four of the opinion, it summarizes the intent 

behind the establishment of the Legacy Fund as being "largely focused on the desire to 

provide inter-generational equity among North Dakotans by preserving the wealth gained 

from the state' s  exhaustible resource for use by future generations." 

I urge a Do Not Pass on SCR 4005 . 

Questions? 
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North Dakota Legacy Fund Policy Framework 

The Legacy Fund Founders Committee intend to protect the vote of the people, maintain the 

integrity of the fund and al low the principal to grow-to preserve the one-time harvest of oil 

revenues. 

POLICY GU IDANCE: 
• Don't spend a ny pr inc ipa l ----except i n  case of catastroph ic event .  
• Don't spend ea rn i ngs u nt i l  they a re ba n ked 

o $200M M has been borrowed i n  current  b ienn i um 

o Postpone add it iona l  spend i ng u nt i l  next b ienn i um 
• Reduce r isk; m itigate vo lat i l ity 

• SAVE MOST of EARN INGS . . . . . .  75% 

o Assemble DATA for projected Legacy Fund  ba la nce ( h igh/low scena rios) 

o Requ i re va l idated, independent DATA for spend i ng 
• Avoid permanent comm itments of Legacy Fund earn ings. 

o Impedes fund growth 

o Reduces flexib i l ity of fund 
• Benefic ia ries must have fina ncia l comm itment ( no  "free money" ) 

• Spend ing shou ld  be based upon long-term strategic  p la nn i ng, not short-term spend ing demands 

I n  recent h i story, we have seen wi ld  swi ngs of state reven ues based upon  o i l  p roduct ion  a nd  p rices 

( 1980s a nd  2015),  which requ i red extreme adju stments in state spend i ng. Oi l  reven ues current ly 

represent 20%* of proposed genera l fund  spend i ng .  The Legacy Fund was created i n  pa rt to m itigate 

aga i n st wi ld swings in state revenues. 

* Not i nc lud ing sa les, persona l  and corporate i ncome tax resu l t ing from o i l  a ct ivity. 

Members of the Legacy Fund Founders Committee 
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