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2023 HOUSE STANDING COMMITTEE MINUTES

Industry, Business and Labor Committee
Room JW327C, State Capitol

HB 1274
01/17/2023

Relating to definition of the term “units sold” used to determine escrow to be deposited by
a nonparticipating manufacturer, and the regulation of tobacco product manufacturers,
distributors, and the lawful sale of cigarettes; to provide a penalty; and to declare an
emergency.

Chairman Louser called to order 8:30 AM

Members Present: Chairman Louser, Vice Chairman Ostlie, Representatives Boschee,
Christy, Dakane, Johnson, Kasper, Koppelman, Ruby, Schauer, Thomas, Tveit, Wagner.
Member absent Representative Warrey.

Discussion Topics:
e Escrow
¢ Indian reservation taxes
e Nonparticipating manufacturers
e Enforcement

In favor:

Representative Robin Weisz District 14 introduced the bill (no written testimony)
Matt Sagsveen Assistant Attorney General with the ND Attorney General, #13710,
#13711

Opposed:
Carol Two Eagles, ND citizen, (no written testimony)

Vice Chairman Ostlie closed the hearing 8:58 AM

Representative Schauer moved a Do Pass
Representative Wagner seconded.

Roll call vote:

Representatives Vote
Representative Scott Louser
Representative Mitch Ostlie
Representative Josh Boschee
Representative Josh Christy
Representative Hamida Dakane
Representative Jorin Johnson
Representative Jim Kasper
Representative Ben Koppelman
Representative Dan Ruby
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Representative Austen Schauer
Representative Paul J. Thomas
Representative Bill Tveit
Representative Scott Wagner
Representative Jonathan Warrey
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Motion carried 8-4-2
Representative Thomas will carry the bill.

Vice Chairman Ostlie adjourned the meeting 9:00 AM

Diane Lillis, Committee Clerk



Com Standing Committee Report Module ID: h_stcomrep_04_017
January 17, 2023 10:31AM Carrier: Thomas

REPORT OF STANDING COMMITTEE
HB 1274: Industry, Business and Labor Committee (Rep. Louser, Chairman)
recommends DO PASS (8 YEAS, 4 NAYS, 2 ABSENT AND NOT VOTING). HB
1274 was placed on the Eleventh order on the calendar.

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_04_017
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2023 SENATE STANDING COMMITTEE MINUTES

Industry and Business Committee
Fort Union Room, State Capitol

HB 1274
3/6/2023

A bill relating to assignment of escrow accounts, sell-through periods after removal of
tobacco product manufacturer or brand family from directory, and placing burden on a
nonparticipating manufacturer to establish an escrow deposit is not required on certain
sales; and relating to definition of the of the term “units sold” used to determine escrow to
be deposited by a nonparticipating manufacturer, and the regulation of tobacco product
manufacturers, distributors, and the lawful sale of cigarettes; to provide a penalty; and to
declare an emergency.

10:45 AM Chairman D. Larsen called the meeting to order. Members present: Chairman D.
Larsen, Vice Chairman Kessel, Senator Barta, Senator Klein, Senator Boehm.

Discussion Topics:
e 1999 Tobacco settlement
Master Settlement Agreement
Proceeds distribution
Participating and Nonparticipating Manufacturers
Escrow accounts

10:46 AM Representative Robin Weisz, North Dakota State Legislature, District 14
introduced HB 1274 and testified in favor. No written testimony.

10:54 AM Andrew Moraghan, Office of the Attorney General, appeared on behalf of the
Attorney General, provided neutral testimony on HB 1274. #22092

11:30 AM Chairman D. Larsen re-entered the meeting.

Additional written testimony:
Andrew Moraghan, # 22093

11:31 AM Chairman D. Larsen adjourned the meeting.

Brenda Cook, Committee Clerk



2023 SENATE STANDING COMMITTEE MINUTES

Industry and Business Committee
Fort Union Room, State Capitol

HB 1274
3/6/2023

A bill relating to assignment of escrow accounts, sell-through periods after removal of
tobacco product establish an escrow deposit is not required on certain sales, and relating
to definition of the term “units sold” used to determine escrow to be deposited by a
nonparticipating manufacturer, and the regulation of tobacco product manufacturers,
distributors, and the lawful sale of cigarettes; to provide a penalty; and to declare an
emergency.

3:08 PM Chairman D. Larsen called the meeting to order. Members present: Chairman D.
Larsen, Vice Chairman Kessel, Senator Barta, Senator Klein, Senator Boehm.

Discussion Topics:
e Tobacco product regulation
e Escrow deposit
e Committee action

3:08 PM Senator Klein moved DO PASS HB 1274.
Senator Kessel seconded the motion.

Roll call vote:
Senators \'4
Senator Doug Larsen
Senator Greg Kessel
Senator Jeff Barta
Senator Keith Boehm
Senator Jerry Klein

Vote: 5-0-0 Motion Passed.
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Senator Kessel will carry the bill.

3:09 PM Chairman D. Larsen closed the meeting.

Brenda Cook, Committee Clerk



Com Standing Committee Report Module ID: s_stcomrep_38_008
March 7, 2023 8:04AM Carrier: Kessel

REPORT OF STANDING COMMITTEE
HB 1274: Industry and Business Committee (Sen. Larsen, Chairman) recommends DO
PASS (5 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1274 was placed on
the Fourteenth order on the calendar. This bill does not affect workforce
development.

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_38_008
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HOUSE INDUSTRY, BUSINESS AND LABOR COMMITTEE
JANUARY 17, 2023

TESTIMONY OF MATTHEW SAGSVEEN
OFFICE OF ATTORNEY GENERAL
HOUSE BILL NO. 1274
Mr. Chairman, members of the Committee, my name is Matthew Sagsveen, | am the
Director of the Natural Resources and Native American Affairs Division in the Attorney General’s
Office, and | appear on behalf of the Attorney General in connection with HB 1274. Before |
describe the different sections of the bill I would like to provide some background and context for

the bill.

MASTER SETTLEMENT AGREEMENT

In November 1998, the attorneys general of forty-six states, including North Dakota and
six territories, entered into the global agreement, known as the Master Settlement Agreement or
MSA, with certain tobacco manufacturers. The MSA settled litigation against the tobacco industry
for recovery of the settling states’ tobacco-related health-care costs. These original tobacco
manufacturers (OPMS), and manufacturers who subsequently joined the settlement (SPMS), are
commonly referred to as the Participating Manufacturers or PMs. The Nonparticipating
Manufacturers, those tobacco manufacturers who did not joins the MSA, are referred to as the
NPMS.

Pursuant to the MSA, the PMs agreed to make annual payments to the settling states,
including North Dakota, through an independent auditor in perpetuity in a base amount that totals
billions of dollars each year in exchange for release of civil liability. From 1999 through 2022,
the aggregate payment made just to North Dakota under the MSA was $563,434,363.77. The PMs
also agreed in the MSA to extensive restrictions in the manner in which they market and advertise
tobacco products.

Under the MSA, the annual MSA payment of the PMs is subject to a downward adjustment

known as the NPM Adjustment if it is determined the PMs lost market share to the NPMs as a
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result of the PMs’ compliance with the terms of the MSA. The Settling States may avoid the NPM
Adjustment if, during the year at issue, they “diligently enforced” a “Qualifying Statute,” which
“effectively and fully neutralizes the cost disadvantages that [PMs] experience vis-a-vis [NPMs]
within such Settling State as a result of the provisions of [the MSA].”

QUALIFYING STATUTE AT N.D.C.C. CH. 51-25

Each Settling State enacted a Qualifying Statute in the aftermath of the MSA. North
Dakota’s Qualifying Statute at N.D.C.C. ch. 51-25 became law in 1999. It included language
accommodating the particularities of North Dakota’s existing law, including removing from the
model qualifying statute any reference to tax stamps on cigarettes, which have not been required
in North Dakota since 1991.

Our Qualifying Statute requires all NPMs selling cigarettes in the state to deposit annually
into escrow with a financial institution a fixed sum for every NPM cigarette sold in the state on
which excise tax is collected, which is defined as “units sold” in our Qualifying Statute. Under
the Qualifying Statute, escrow funds may be used by the state to satisfy any judgment the state has
against an NPM. Otherwise, unless the NPM were to assign its escrow deposits to the state, for
example to avoid payment of annual fees to the financial institution holding the escrow funds, the
state would be required, twenty-five years after the NPM made an annual escrow deposit, to release
the deposit for that year to the NPM.

Under our Qualifying Statute, escrow deposits for the sale of NPM cigarettes in North
Dakota have been required on an annual basis since the year 2000. Hence, escrow deposits made
by NPMs in year 2000 would be subject to release to those NPMs beginning in 2025. The current
total aggregate balance of all escrow deposits made by all NPMs in connection with the sale of
NPM cigarettes in North Dakota since 2000 is approximately $4MM.

COMPLEMENTARY STATUTE AT N.D.C.C. CH. 51-25.1

North Dakota became a signatory to an additional settlement agreement related to the MSA
in 2018, known as the NPM Adjustment Settlement Agreement. Among other things, the NPM

Adjustment Settlement Agreement settled North Dakota’s potential disputes with the PMs over
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the NPM Adjustment — the possible downward adjustments to the state’s share of the PMs’ annual
MSA payments — from 2004 through 2017. The settlement subsequently was extended through
the 2022 sales year. A total of 37 states, including the District of Columbia and Puerto Rico, are
signatories to the NPM Adjustment Settlement Agreement.

When North Dakota became a signatory in 2018, it agreed, subject to a contingency, to
introduce legislation with procedural enhancements to complement and aid in the enforcement of
our Qualifying Statute. After the contingency was met in 2020, SB 2259 was introduced during
the Sixty-Seventh Legislative Assembly in 2021. The bill was enacted and became effective on
August 1, 2021.

The Complementary Statute that is codified at N.D.C.C. ch. 51-25.1 includes requirements
for PMs, NPMs, and distributors of cigarettes. Among other thing, our Complementary Statute
requires both PMs and NPMs to submit annual certifications to the attorney general for approval
to lawfully sell cigarettes in this state. Additionally, the law requires the attorney general to publish
on the attorney general’s website a directory listing all PMs and NPMs whose cigarettes are
approved for sale in North Dakota.

SUMMARY OF SECTIONS IN HB 1274

Section 1 of the bill is proposed as an amendment to the definition of the term “units sold”
in the Qualifying Statute at ch. 51-25. The amendment proposed in section 1 goes hand in hand
with the other proposed amendment to the state’s Qualifying Statute in section 8. The impetus for
these proposed amendments is language contained in the NPM Adjustment Settlement Agreement
the state signed onto in 2018. The intent of the amendments in section 1 is to authorize the
collection of escrow from NPMs on cigarettes sold into the state on which state excise tax is not
collected, notwithstanding that there may be precedent under federal law to collect state excise tax
on the sale.

The intent of the amendment in Section 8 of the bill would be to provide a process under
the amended definition of “units sold” for the collection of escrow from NPMs. Under the process

described in section 8, the burden would be on the NPM to establish a sale of cigarettes falls outside
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the “units sold” definition, in other words, to establish the sale is exempt from state excise tax
under federal law such that an escrow deposit for the sale would not be required. The impetus in
section 10 for proposing sections 1 and 8 as an emergency measure is to permit the diligent
enforcement of the provisions proposed in sections 1 and 8 beginning on the date the governor
would sign the bill rather than not until August 1, 2023.

Section 2 of the bill would provide a process for an NPM to make an irrevocable
assignment of its escrow funds to the state. Following an irrevocable assignment by an NPM, the
state would not be required to release an NPM’s escrow funds back to the NPM. The amendment
is proposed because of interest expressed in recent years by some NPMs or their transferees to
release low balance escrow funds to states rather than being required to continue to pay bank fees.
The impetus of the proposed amendment also is to provide a clear statutory framework how the
state would handle an irrevocable assignment from an NPM.

Section 3 of the bill proposes an amendment to the state’s Complementary Statute that
would make inclusion of a PM or NPM on the state’s approved-for-sale directory contingent on
the cigarettes of the PM or NPM being imported into the state only by distributors licensed under
the Tobacco Products Tax Law, N.D.C.C. ch. 57-36. Further, section 3 proposes an amendment
that would make inclusion of an NPM on the state’s directory contingent on the NPM providing
the attorney general and tax commissioner with the monthly reports that are required under federal
law. The impetus for the amendments proposed in section 3 is based on experience in diligently
enforcing the state’s Qualifying Statute since the Complementary Statute went into effect in
August of 2021.

The amendments proposed in sections 4 and 5 of the bill go hand in hand. Section 5 is
intended to provide guidance to distributors and retailers selling cigarettes in the state by providing
in-state distributors and retailers with a “sell-through period” to sell their existing inventory of
cigarettes in the event a PM or NPM, or a brand family thereof, is removed from the approved-
for-sale tobacco directory. The intent of the amendment proposed in section 4, is to establish that,

under the ”sell-through” provisions in section 5, it would be lawful for in-state distributors and
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retailers to sell or possess for sale the cigarettes of a tobacco product manufacturer or brand family
for a period of time after the manufacturer or brand family been removed from the directory.

Section 6 proposes amendments to the state’s Complementary Statute that would provide
enforcement mechanisms to seek compliance from distributors and retailers with the sell-through-
related provisions proposed in section 5 of the bill, and from distributors with respect to existing
requirements in the Complementary Statute to disclose records to the attorney general.

The amendment in section 7 is proposed to clarify that, for purposes of the state’s
Complementary Law, a distributor licensed to sell cigarettes in the state also must comply with
requirements for those distributors set forth in the Tobacco Products Tax Law, N.D.C.C. ch. 57-
36. Finally, the amendment to the Tobacco Products Tax Law in section 9 is proposed to clarify
that distributors and retailers licensed to sell cigarettes in the state also must comply with relevant
provisions in the Complementary Statute. Sections 7 and 9 are proposed to further assist in the

state’s diligent enforcement of our Qualifying Statute.



Total Amount

NDCC 54-27-25

Community Health

Tobacco Settlement Trust Fund - Fund 407

Commons School

Water Development

#13711

8/26/2022

Attorney General

Date Received Trust Fund - 100% Trust Fund -0 % Trust Fund - 0% Appropriation

12/14/99 9,036,985.38 903,698.54 4,066,643.42 4,066,643.42
1/3/00 7,871,639.19 787,163.91 3,542,237.64 3,542,237.64
4/18/00 12,875,523.14 1,287,552.32 5,793,985.41 5,793,985.41
4/19/00 169,475.62 16,947.56 76,264.03 76,264.03
5/4/00 984.72 98.48 443.12 443.12
9/13/00 363.38 36.34 163.52 163.52
1/2/01 8,011,307.29 801,130.73 3,605,088.28 3,605,088.28
1/17/01 1,505.95 150.59 677.68 677.68
417101 14,690,317.34 1,469,031.74 6,610,642.80 6,610,642.80
4/27/01 221,405.57 22,140.55 99,632.51 99,632.51
6/15/01 21,277.38 2,127.74 9,574.82 9,574.82
11/19/01 181,556.56 18,155.66 81,700.45 81,700.45
112102 7,115,019.43 711,501.95 3,201,758.74 3,201,758.74
1/14/02 2,071.14 20712 932.01 932.01
4/16/02 18,872,853.92 1,887,285.40 8,492,784.26 8,492,784.26
4/23/02 609,210.48 60,921.04 274,144.72 274,144.72
1/2/03 5,869,683.32 586,968.34 2,641,357.49 2,641,357.49
1/16/03 1,960,169.68 196,016.96 882,076.36 882,076.36
4/16/03 18,051,398.80 1,805,139.88 8,123,129.46 8,123,120.46
4/23/03 668,581.37 66,858.13 300,861.62 300,861.62
7/1/03 305,817.91 30,581.79 137,618.06 137,618.06
10/3/03 230,963.18 23,096.32 103,933.43 103,833.43
4/15/04 21,899,894.49 2,189,989.45 9,854,952.52 9,854,952.52
4/21/04 852,398.02 85,239.80 383,579.11 383,579.11
8/30/04 255,371.41 25,537.15 114,817.13 114,817.13
4/18/05 22,261,451.85 2,226,145.19 10,017,653.33 10,017,653.33
4/20/05 809,930.77 80,993.07 364,468.85 364,468.85
10/6/05 262,051.11 26,205.11 117,923.00 117,823.00
4/17106 19,898,716.49 1,989,871.65 8,954,422.42 8,954,422.42
4/19/06 1,253,301.83 125,330.19 563,985.82 563,985.82
12/22/06 196,418.35 19,641.83 88,388.26 88,388.26
417107 20,664,718.59 2,066,471.85 9,289,123.37 9,299,123.37
4/19/07 1,379,744 44 137,974.44 620,885.00 620,885.00
6/5/07 173,167.26 17,316.72 77,925.27 77,925.27
4/16/08 34,965,293.50 3,496,529.34 15,734,382.08 15,734,382.08
4/17/08 1,515,783.61 151,578.37 682,102.62 682,102.62
7/7/08 91.50 9.14 41.18 41.18
2/26/09 1,978,845.20 197,884.52 890,480.34 890,480.34
4/20/09 23,035,384.29 2,303,538.43 10,365,922.93 10,365,922.93
4/15/10 19,759,434.19 1,975,943.41 8,891,745.39 8,891,745.39
4/19/10 1,067,430.92 105,743.10 475,843.90 475,843.91
4/20/11 19,736,098.42 1,973,609.84 8,881,244 29 8,881,244.29
4/20/12 20,127,216.58 2,012,721.66 9,057,247 .46 9,057,247.46
4/17/13 20,099,831.57 2,009,983.15 9,044,924.21 9,044,824.21
4/24/13 13,067.04 1,306.70 5,880.17 5,880.17
4/22/14 22,756,378.89 2,275,637.89 10,240,370.50 10,240,370.50
4/15/15 19,220,022.57 1,922,002.25 8,649,010.16 8,649,010.16
5/15/15 254,078.67 25,407.87 114,335.40 114,335.40

5/18/16 2046644408 202664440 911980984 811889084 _200.000.00
aRoT 20,796,746 .52 2,019,674.66 9,088,535.93 9,088,535.93

420118 5300655603 29,093,105.82 _.0.00 .....23,803,450.21 ~200,000.00
TT0/18 158,922.32 87,407.28 T Qoo T 71,515.04
4/22/19 20,977,434.08 11,537,588.74 0.00 9,439,845.34
7/24/19 155,286.18 155,286.18 0.00 0.00



NDCC 54-27-25

Tobacco Settiement Trust Fund - Fund 407

8/29/2022

Total Amount Community Health Commons School Water Development Attorney General
Date Received Trust Fund - 100% Trust Fund -0 % Trust Fund - 0% Appropriation
4/16/20 16,470,621.00 16,470,621.00 0.00 0.00
4/22/20 4,809,767.02 4,809,767.02 0.00 0.00
4/16/21 20,130,759.00 20,130,759.00 0.00 0.00
4/23/21 2,526,695.64 2,526,695.64 0.00 0.00
4/15/22 22,192,320.54 22,192,320.54 0.00 0.00
4/18/22 1,058,579.05 1,058,579.05 0.00 0.00
Totals: 563,434,363.77 150,227,872.54 189,745,840.31 223,060,650.91 400,000.00

Effective 2019- 2021 Biennium:

Community Health Trust Fund:
Water Development Trust Fund:

Common Schools Trust Fund:

Total %:

100%

0%

0%

100%



SENATE INDUSTRY, BUSINESS AND LABOR COMMITTEE
MARCH 6, 2023

TESTIMONY OF ANDREW MORAGHAN
OFFICE OF ATTORNEY GENERAL
HOUSE BILL NO. 1274
Mr. Chairman, members of the Committee, my name is Andrew Moraghan, | am an
Assistant Attorney General in the Civil Litigation Division in the Attorney General’s Office, and
| appear on behalf of the Attorney General in connection with HB 1274. Before | describe the

different sections of the bill I would like to provide some background and context for the bill.

MASTER SETTLEMENT AGREEMENT

In November 1998, the attorneys general of forty-six states, including North Dakota and
six territories, entered into the global agreement, known as the Master Settlement Agreement or
MSA, with certain tobacco manufacturers. The MSA settled litigation against the tobacco industry
for recovery of the settling states’ tobacco-related health-care costs. These original tobacco
manufacturers (OPMS), and manufacturers who subsequently joined the settlement (SPMS), are
commonly referred to as the Participating Manufacturers or PMs. The Nonparticipating
Manufacturers, those tobacco manufacturers who did not join the MSA, are referred to as the
NPMS.

Pursuant to the MSA, the PMs agreed to make annual payments to the settling states,
including North Dakota, through an independent auditor in perpetuity in a base amount that totals
billions of dollars each year in exchange for release of civil liability. From 1999 through 2022,
the aggregate payment made just to North Dakota under the MSA was $563,434,363.77. The PMs
also agreed in the MSA to extensive restrictions in the manner in which they market and advertise
tobacco products.

Under the MSA, the annual MSA payment of the PMs is subject to a downward adjustment
known as the NPM Adjustment if it is determined the PMs lost market share to the NPMs as a

result of the PMs’ compliance with the terms of the MSA. The Settling States may avoid the NPM

#22092



Adjustment if, during the year at issue, they “diligently enforced” a “Qualifying Statute,” which
“effectively and fully neutralizes the cost disadvantages that [PMs] experience vis-a-vis [NPMs]
within such Settling State as a result of the provisions of [the MSA].”

QUALIFYING STATUTE AT N.D.C.C. CH. 51-25

Each Settling State enacted a Qualifying Statute in the aftermath of the MSA. North
Dakota’s Qualifying Statute at N.D.C.C. ch. 51-25 became law in 1999. It included language
accommodating the particularities of North Dakota’s existing law, including removing from the
model qualifying statute any reference to tax stamps on cigarettes, which have not been required
in North Dakota since 1991.

Our Qualifying Statute requires all NPMs selling cigarettes in the state to deposit annually
into escrow with a financial institution a fixed sum for every NPM cigarette sold in the state on
which excise tax is collected, which is defined as “units sold” in our Qualifying Statute. Under
the Qualifying Statute, escrow funds may be used by the state to satisfy any judgment the state has
against an NPM. Otherwise, unless the NPM were to assign its escrow deposits to the state, for
example to avoid payment of annual fees to the financial institution holding the escrow funds, the
state would be required, twenty-five years after the NPM made an annual escrow deposit, to release
the deposit for that year to the NPM.

Under our Qualifying Statute, escrow deposits for the sale of NPM cigarettes in North
Dakota have been required on an annual basis since the year 2000. Hence, escrow deposits made
by NPMs in year 2000 would be subject to release to those NPMs beginning in 2025. The current
total aggregate balance of all escrow deposits made by all NPMs in connection with the sale of
NPM cigarettes in North Dakota since 2000 is approximately $4MM.

COMPLEMENTARY STATUTE AT N.D.C.C. CH. 51-25.1

North Dakota became a signatory to an additional settlement agreement related to the MSA
in 2018, known as the NPM Adjustment Settlement Agreement. Among other things, the NPM
Adjustment Settlement Agreement settled North Dakota’s potential disputes with the PMs over

the NPM Adjustment — the possible downward adjustments to the state’s share of the PMs’ annual
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MSA payments — from 2004 through 2017. The settlement subsequently was extended through
the 2022 sales year. A total of 37 states, including the District of Columbia and Puerto Rico, are
signatories to the NPM Adjustment Settlement Agreement.

When North Dakota became a signatory in 2018, it agreed, subject to a contingency, to
introduce legislation with procedural enhancements to complement and aid in the enforcement of
our Qualifying Statute. After the contingency was met in 2020, SB 2259 was introduced during
the Sixty-Seventh Legislative Assembly in 2021. The bill was enacted and became effective on
August 1, 2021.

The Complementary Statute that is codified at N.D.C.C. ch. 51-25.1 includes requirements
for PMs, NPMs, and distributors of cigarettes. Among other thing, our Complementary Statute
requires both PMs and NPMs to submit annual certifications to the attorney general for approval
to lawfully sell cigarettes in this state. Additionally, the law requires the attorney general to publish
on the attorney general’s website a directory listing all PMs and NPMs whose cigarettes are
approved for sale in North Dakota.

SUMMARY OF SECTIONS IN HB 1274

Section 1 of the bill is proposed as an amendment to the definition of the term “units sold”
in the Qualifying Statute at ch. 51-25. The amendment proposed in section 1 goes hand in hand
with the other proposed amendment to the state’s Qualifying Statute in section 8. The impetus for
these proposed amendments is language contained in the NPM Adjustment Settlement Agreement
the state signed onto in 2018. The intent of the amendments in section 1 is to authorize the
collection of escrow from NPMs on cigarettes sold into the state on which state excise tax is not
collected, notwithstanding that there may be precedent under federal law to collect state excise tax
on the sale.

The intent of the amendment in Section 8 of the bill would be to provide a process under
the amended definition of “units sold” for the collection of escrow from NPMs. Under the process
described in section 8, the burden would be on the NPM to establish a sale of cigarettes falls outside

the “units sold” definition, in other words, to establish the sale is exempt from state excise tax
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under federal law such that an escrow deposit for the sale would not be required. The impetus in
section 10 for proposing sections 1 and 8 as an emergency measure is to permit the diligent
enforcement of the provisions proposed in sections 1 and 8 beginning on the date the governor
would sign the bill rather than not until August 1, 2023.

Section 2 of the bill would provide a process for an NPM to make an irrevocable
assignment of its escrow funds to the state. Following an irrevocable assignment by an NPM, the
state would not be required to release an NPM’s escrow funds back to the NPM. The amendment
is proposed because of interest expressed in recent years by some NPMs or their transferees to
release low balance escrow funds to states rather than being required to continue to pay bank fees.
The impetus of the proposed amendment also is to provide a clear statutory framework how the
state would handle an irrevocable assignment from an NPM.

Section 3 of the bill proposes an amendment to the state’s Complementary Statute that
would make inclusion of a PM or NPM on the state’s approved-for-sale directory contingent on
the cigarettes of the PM or NPM being imported into the state only by distributors licensed under
the Tobacco Products Tax Law, N.D.C.C. ch. 57-36. Further, section 3 proposes an amendment
that would make inclusion of an NPM on the state’s directory contingent on the NPM providing
the attorney general and tax commissioner with the monthly reports that are required under federal
law. The impetus for the amendments proposed in section 3 is based on experience in diligently
enforcing the state’s Qualifying Statute since the Complementary Statute went into effect in
August of 2021.

The amendments proposed in sections 4 and 5 of the bill go hand in hand. Section 5 is
intended to provide guidance to distributors and retailers selling cigarettes in the state by providing
in-state distributors and retailers with a “sell-through period” to sell their existing inventory of
cigarettes in the event a PM or NPM, or a brand family thereof, is removed from the approved-
for-sale tobacco directory. The intent of the amendment proposed in section 4, is to establish that,

under the “’sell-through” provisions in section 5, it would be lawful for in-state distributors and



retailers to sell or possess for sale the cigarettes of a tobacco product manufacturer or brand family
for a period of time after the manufacturer or brand family been removed from the directory.

Section 6 proposes amendments to the state’s Complementary Statute that would provide
enforcement mechanisms to seek compliance from distributors and retailers with the sell-through-
related provisions proposed in section 5 of the bill, and from distributors with respect to existing
requirements in the Complementary Statute to disclose records to the attorney general.

The amendment in section 7 is proposed to clarify that, for purposes of the state’s
Complementary Law, a distributor licensed to sell cigarettes in the state also must comply with
requirements for those distributors set forth in the Tobacco Products Tax Law, N.D.C.C. ch. 57-
36. Finally, the amendment to the Tobacco Products Tax Law in section 9 is proposed to clarify
that distributors and retailers licensed to sell cigarettes in the state also must comply with relevant
provisions in the Complementary Statute. Sections 7 and 9 are proposed to further assist in the

state’s diligent enforcement of our Qualifying Statute.



Total Amount

NDCC 54-27-25

Community Health

Tobacco Settlement Trust Fund - Fund 407

Commons School

Water Development

#22093

8/26/2022

Attorney General

Date Received Trust Fund - 100% Trust Fund -0 % Trust Fund - 0% Appropriation

12/14/99 9,036,985.38 903,698.54 4,066,643.42 4,066,643.42
1/3/00 7,871,639.19 787,163.91 3,542,237.64 3,542,237.64
4/18/00 12,875,523.14 1,287,552.32 5,793,985.41 5,793,985.41
4/19/00 169,475.62 16,947.56 76,264.03 76,264.03
5/4/00 984.72 98.48 443.12 443.12
9/13/00 363.38 36.34 163.52 163.52
1/2/01 8,011,307.29 801,130.73 3,605,088.28 3,605,088.28
1/17/01 1,505.95 150.59 677.68 677.68
417101 14,690,317.34 1,469,031.74 6,610,642.80 6,610,642.80
4/27/01 221,405.57 22,140.55 99,632.51 99,632.51
6/15/01 21,277.38 2,127.74 9,574.82 9,574.82
11/19/01 181,556.56 18,155.66 81,700.45 81,700.45
112102 7,115,019.43 711,501.95 3,201,758.74 3,201,758.74
1/14/02 2,071.14 20712 932.01 932.01
4/16/02 18,872,853.92 1,887,285.40 8,492,784.26 8,492,784.26
4/23/02 609,210.48 60,921.04 274,144.72 274,144.72
1/2/03 5,869,683.32 586,968.34 2,641,357.49 2,641,357.49
1/16/03 1,960,169.68 196,016.96 882,076.36 882,076.36
4/16/03 18,051,398.80 1,805,139.88 8,123,129.46 8,123,120.46
4/23/03 668,581.37 66,858.13 300,861.62 300,861.62
7/1/03 305,817.91 30,581.79 137,618.06 137,618.06
10/3/03 230,963.18 23,096.32 103,933.43 103,833.43
4/15/04 21,899,894.49 2,189,989.45 9,854,952.52 9,854,952.52
4/21/04 852,398.02 85,239.80 383,579.11 383,579.11
8/30/04 255,371.41 25,537.15 114,817.13 114,817.13
4/18/05 22,261,451.85 2,226,145.19 10,017,653.33 10,017,653.33
4/20/05 809,930.77 80,993.07 364,468.85 364,468.85
10/6/05 262,051.11 26,205.11 117,923.00 117,823.00
4/17106 19,898,716.49 1,989,871.65 8,954,422.42 8,954,422.42
4/19/06 1,253,301.83 125,330.19 563,985.82 563,985.82
12/22/06 196,418.35 19,641.83 88,388.26 88,388.26
417107 20,664,718.59 2,066,471.85 9,289,123.37 9,299,123.37
4/19/07 1,379,744 44 137,974.44 620,885.00 620,885.00
6/5/07 173,167.26 17,316.72 77,925.27 77,925.27
4/16/08 34,965,293.50 3,496,529.34 15,734,382.08 15,734,382.08
4/17/08 1,515,783.61 151,578.37 682,102.62 682,102.62
7/7/08 91.50 9.14 41.18 41.18
2/26/09 1,978,845.20 197,884.52 890,480.34 890,480.34
4/20/09 23,035,384.29 2,303,538.43 10,365,922.93 10,365,922.93
4/15/10 19,759,434.19 1,975,943.41 8,891,745.39 8,891,745.39
4/19/10 1,067,430.92 105,743.10 475,843.90 475,843.91
4/20/11 19,736,098.42 1,973,609.84 8,881,244 29 8,881,244.29
4/20/12 20,127,216.58 2,012,721.66 9,057,247 .46 9,057,247.46
4/17/13 20,099,831.57 2,009,983.15 9,044,924.21 9,044,824.21
4/24/13 13,067.04 1,306.70 5,880.17 5,880.17
4/22/14 22,756,378.89 2,275,637.89 10,240,370.50 10,240,370.50
4/15/15 19,220,022.57 1,922,002.25 8,649,010.16 8,649,010.16
5/15/15 254,078.67 25,407.87 114,335.40 114,335.40

5/18/16 2046644408 202664440 911980984 811889084 _200.000.00
aRoT 20,796,746 .52 2,019,674.66 9,088,535.93 9,088,535.93

420118 5300655603 29,093,105.82 _.0.00 .....23,803,450.21 ~200,000.00
TT0/18 158,922.32 87,407.28 T Qoo T 71,515.04
4/22/19 20,977,434.08 11,537,588.74 0.00 9,439,845.34
7/24/19 155,286.18 155,286.18 0.00 0.00



NDCC 54-27-25

Tobacco Settiement Trust Fund - Fund 407

8/29/2022

Total Amount Community Health Commons School Water Development Attorney General
Date Received Trust Fund - 100% Trust Fund -0 % Trust Fund - 0% Appropriation
4/16/20 16,470,621.00 16,470,621.00 0.00 0.00
4/22/20 4,809,767.02 4,809,767.02 0.00 0.00
4/16/21 20,130,759.00 20,130,759.00 0.00 0.00
4/23/21 2,526,695.64 2,526,695.64 0.00 0.00
4/15/22 22,192,320.54 22,192,320.54 0.00 0.00
4/18/22 1,058,579.05 1,058,579.05 0.00 0.00
Totals: 563,434,363.77 150,227,872.54 189,745,840.31 223,060,650.91 400,000.00

Effective 2019- 2021 Biennium:

Community Health Trust Fund:
Water Development Trust Fund:

Common Schools Trust Fund:

Total %:

100%

0%

0%

100%
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