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structure and support for the Indian child and the Indian child's
parent or Indian custodian.

(8) Offering and employing available and culturally appropriate
family preservation strategies and facilitating the use of
remedial and rehabilitative services provided by the Indian

child's tribe.

(6) Taking steps to keep siblings together, if possible.
(1)

Supporting regular visits with a parent or Indian custodian in
the most natural setting possible as well as trial home visits of
the Indian child during any period of removal, consistent with

the need to ensure the health, safety, and welfare of the Indian
child.

(8) Identifying community resources, including housing, financial,
transportation, mental health, substance abuse, and peer
support services and actively assisting the Indian child's parent
or Indian custodian or, as appropriate, the Indian child's family,
in utilizing and accessing those resources.

Monitoring progress and participation in services.

9)
(10) Considering alternative ways to address the needs of the
Indian child's parent or Indian custodian and where

appropriate, the family, if the optimum services do not exist or
are not available.

(11) Providing post-reunification services and monitoring.

"Adoptive placement" means the permanent placement of an Indian
child for adoption.

"Extended family member" means a relationship defined by the law
or custom of the Indian child's tribe or, in the absence of such law or
custom, means an individual who has reached the age of eighteen
and who is the Indian child's grandparent, aunt or uncle, brother or
sister, brother-in-law or sister-in-law, niece or nephew, first or second

cousin, or stepparent.

'Foster care or nonfoster care placement" means the removal of an
Indian child from the home of his or her parent or Indian custodian
for temporary placement in a foster home, qualified residential
treatment program, residential care center for Indian children and
youth, or certified shelter care facility, in the home of a relative other
than a parent or Indian custodian, or in the home of a guardian, from

which placement the parent or Indian custodian cannot have the
Indian child returned upon demand. The term does not include an

adoptive placement, a preadoptive placement, and emergency
change in placement under section 27-20.3-06 or holding an Indian
child in custody.

"Indian" means an individual who is a member of an Indian tribe. or

who is a native and a member of a regional corporation as defined
under 43 U.S.C. 1606.

"Indian child" means any unmarried individual who is under the age
of eighteen and is either a member of an Indian tribe or is eligible for
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membership in an Indian tribe and is the biological child of a member
of an Indian tribe.

"Indian child custody proceeding" means a proceeding brought by
the state involving:

(1) Foster care or nonfoster care placement;
(2) A preadoptive placement;

(3) An adoptive placement; or

(4) Atermination of parental rights under section 27-20.3-20 for an
Indian child.

"Indian child's tribe" means the Indian tribe in which an Indian child is

a member or eligible for membership or, in the case of an Indian
child who is a member of or eligible for membership in more than
one tribe, the Indian tribe with which the Indian child has the more

significant contacts.

'Indian custodian" means any Indian individual who has legal
custody of an Indian child under tribal law or custom or under state

law or to whom temporary physical care, custody, and control has
been transferred by the parent of the Indian child.

"Indian tribe" means an Indian tribe, band, nation, or other organized
Indian group or community of Indians recognized as eligible for
services provided to Indians by the United States secretary of the
interior because of their status as Indians, including any Alaska
native village as defined in 43 U.S.C. 1602(c).

"Parent” means a biological parent or parents of an Indian child or an

Indian individual who has lawfully adopted an Indian child. including
adoptions under tribal law or custom. The term does not include the

unwed father if paternity has not been acknowledged or established.

"Preadoptive placement" means the temporary placement of an
Indian child in a foster home. home of a relative other than a parent

or Indian custodian, or home of a guardian after a termination of

parental rights but before or in lieu of an adoptive placement, but

does not include an emergency change in placement under section
27-20.3-06.

"Termination of parental rights" means any action resulting in the
termination of the parent-child relationship. It does not include a
placement based upon an act by an Indian child which, if committed

by an adult, would be deemed a crime or a placement upon award of
custody to one of the Indian child's parents in a divorce proceeding.

Before removal of an Indian child from the custody of a parent or Indian

custodian for purposes of involuntary foster care placement or the
termination of parental rights over an Indian child. the court shall find that

active efforts have been made to provide remedial services and

rehabilitative services designed to prevent the breakup of the Indian

family and that these efforts have proved unsuccessful. The court may
not order the removal unless evidence of active efforts shows there has

been a vigorous and concerted level of casework beyond the level that
would constitute reasonable efforts under section 27-20.3-26.
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Reasonable efforts may not be construed to be active efforts. Active
efforts must be made in a manner that takes into account the prevailing
social and cultural values, conditions, and way of life of the Indian child's
tribe. Active efforts must utilize the available resources of the Indian
child's extended family. tribe. tribal and other relevant social service

agencies, and individual Indian caregivers.

The court may order the removal of the Indian child for involuntary foster
care placement only if the court determines, by clear and convincing

evidence, that continued custody of the Indian child by the parent or
Indian custodian is likely to result in serious emotional or physical

damage to the Indian child. Evidence must show a causal relationship
between the particular conditions in the home and the likelihood that
continued custody of the Indian child will result in serious emotional or
physical damage to the particular Indian child who is the subject of the
proceeding. Poverty, isolation, custodian age, crowded or inadequate
housing, substance use, or nonconforming social behavior does not by
itself constitute clear and convincing evidence of imminent serious
emotional or physical damage to the Indian child. As soon as the threat
has been removed and the Indian child is no longer at risk, the state
should terminate the removal, by returning the Indian child to the parent
or Indian custodian while offering a solution to mitigate the situation that
gave rise to the need for emergency removal and placement.

The court may order the termination of parental rights over the Indian
child only if the court determines, by evidence beyond a reasonable

doubt that continued custody of the Indian child by the parent or Indian

custodian is likely to result in serious emotional or physical damage to
the Indian child.

In considering whether to involuntarily place an Indian child in foster care
or to terminate the parental rights of the parent of an Indian child, the
court shall require that a qualified expert withness must be qualified to

testify regarding whether the Indian child's continued custody by the
parent or Indian custodian is likely to result in serious emotional or

physical damage to the Indian child and should be qualified to testify as

to the prevailing social and cultural standards of the Indian child's tribe.
An individual may be designated by the Indian child's tribe as being
qualified to testify to the prevailing social and cultural standards of the
Indian child's tribe. If the parties stipulate in writing and the court is
satisfied the stipulation is made knowingly, intelligently, and voluntarily,

the court may accept a declaration or affidavit from a qualified expert
witness in lieu of testimony. The court or any party may request the

assistance of the Indian child's tribe or the bureau of Indian affairs office

serving the Indian child's tribe in locating individuals qualified to serve as
expert witnesses. The social worker regularly assigned to the Indian child
may not serve as a qualified expert witness in child custody proceedings

concerning the Indian child. The qualified expert witness should be
someone familiar with the particular Indian child and have contact with

the parent or Indian custodian to observe interaction between the parent

or Indian custodian, Indian child, and extended family members. The
child welfare agency and courts should facilitate access to the family and
records to facilitate accurate testimony.

An emergency removal or placement of an Indian child under state law
must terminate immediately when the removal or placement is no longer

necessary to prevent imminent physical damage or harm to the Indian
child.
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To facilitate the intent of this chapter, the agency. in cooperation with the
Indian child's tribe of affiliation, unless a parent objects, shall take steps

to enroll the Indian child in the tribe with the goal of finalizing enroliment

before termination.

27-19.1-02. Indian child welfare - Jurisdiction over custody proceedings.

1

N

[

[~

This chapter includes requirements that apply if an Indian child is the
subject of:

a. Achild custody proceeding. including:

(1) An involuntary proceeding:; and

(2) A voluntary proceeding that could prohibit the parent or Indian
custodian from regaining custody of the Indian child upon
demand:;

o

An emergency proceeding other than:
(1) Atribal court proceeding; or
(2) A proceeding regarding a delinquent act;

An award of custody of the Indian child to one of the parents,
including an award in a divorce proceeding; or

|©

I

A voluntary placement that either parent, both parents, or the Indian

custodian has. of his or her or their free will, without a threat of
removal by a state agency. chosen for the Indian child and that does

not operate to prohibit the Indian child's parent or Indian custodian
from regaining custody of the Indian child upon demand.

If a proceeding under subsection 1 concerns an Indian child, this chapter

applies to that proceeding. In determining whether this chapter applies to
a proceeding, the state court may not consider factors such as the

participation of a parent or the Indian child in tribal cultural, social,
religious, or political activities; the relationship between the Indian child

and the Indian child's parent; whether the parent ever had custody of the
Indian child; or the Indian child's blood quantum.

If this chapter applies at the commencement of a proceeding, this
chapter does not cease to apply solely because the Indian child reaches
age eighteen during the pendency of the proceeding.

In an Indian child custody proceeding under this chapter involving an

Indian child who is not residing or domiciled within the reservation of the

Indian child's tribe, the court assigned to exercise jurisdiction under this

chapter, upon the petition of the Indian child's parent, Indian custodian. or
tribe, shall transfer the proceeding to the jurisdiction of the tribe unless

either of the following applies:

A parent of the Indian child objects to the transfer.

|

b. An Indian tribe has exclusive jurisdiction over an Indian child custody
proceeding involving an Indian child who resides or is domiciled
within the reservation of the tribe, except if that jurisdiction is

otherwise vested in the state by federal law. If an Indian child is a
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ward of a tribal court, the Indian tribe retains exclusive jurisdiction
regardless of the residence or domicile of the Indian child.

In an Indian child custody proceeding under this chapter involving an
Indian child who is not residing or domiciled within the reservation of the
Indian child's tribe, the court assigned to exercise jurisdiction under this
chapter, upon the petition of the Indian child's parent, Indian custodian, or
tribe, shall transfer the proceeding to the jurisdiction of the tribe unless
any of the following apply:

A parent of the Indian child objects to the transfer.

|

b. The Indian child's tribe does not have a tribal court, or the tribal court
of the Indian child's tribe declines jurisdiction.

The court determines good cause exists to deny the transfer. In

determining whether good cause exists to deny the transfer, the
court may not consider any perceived inadequacy of the tribal social
services department or the tribal court of the Indian child's tribe. The
court may determine good cause exists to deny the transfer only if
the person opposing the transfer shows by clear and convincing
evidence the evidence or testimony necessary to decide the case
cannot be presented in tribal court without undue hardship to the

parties or the witnesses and that the tribal court is unable to mitigate
the hardship by making arrangements to receive the evidence or

testimony by use of telephone or live audiovisual means, by hearing

the evidence or testimony at a location that is convenient to the

parties and witnesses, or by use of other means permissible under
the tribal court's rules of evidence.

[©

An Indian child's tribe may intervene at any point in an Indian child
custody proceeding.

The state shall give full faith and credit to the public acts, records, and
judicial proceedings of an Indian tribe which are applicable to an Indian

child custody proceeding to the same extent that the state gives full faith
and credit to the public acts, records, and judicial proceedings of any
other governmental entity.

27-19.1-03. Indian child welfare - Court proceedings.

1

In a proceeding involving the foster care or nonfoster care placement of

or termination of parental rights to an Indian child whom the court knows
or has reason to know may be an Indian child, the party seeking the

foster care or nonfoster care placement or termination of parental rights,
for the first hearing of the proceeding, shall notify the Indian child's
parent, Indian custodian, and tribe, by registered mail. return receipt

requested, of the pending proceeding and of the parties' right to
intervene in the proceeding and shall file the return receipt with the court.

Notice of subsequent hearings in a proceeding must be in writing and

may be given by mail, personal delivery, facsimile transmission, or
electronic mail. If the identity or location of the Indian child's parent,
Indian custodian, or tribe cannot be determined, that notice shall be given
to the United States secretary of the interior in like manner. The first
hearing in the proceeding may not be held until at least ten days after
receipt of the notice by the parent, Indian custodian, and tribe or until at
least fifteen days after receipt of the notice by the United States secretary
of the interior. On request of the parent, Indian custodian, or tribe, the
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court shall grant a continuance of up to twenty additional days to enable
the requester to prepare for that hearing.

Each party to a child custody proceeding of an Indian child has the right
to examine all reports or other documents filed with the court upon which

a decision with respect to the out-of-home care placement, termination of
parental rights, or return of custody may be based.

27-19.1-04. Indian child welfare - Voluntary proceedings - Consent -

Withdrawal.

1.

[N

A voluntary consent by a parent or Indian custodian to a foster care or
nonfoster care placement of an Indian child is not valid unless the

consent or delegation is executed in writing, recorded before a judge,
and accompanied by a written certification by the judge that the terms

and consequences of the consent or delegation were fully explained in

detail to and were fully understood by the parent or Indian custodian. The
judge also shall certify the parent or Indian custodian fully understood the
explanation in English or that the explanation was interpreted into a
language the parent or Indian custodian understood. Any consent or
delegation of powers given under this subsection before or within ten
days after the birth of the Indian child is not valid. A parent or Indian
custodian who has executed a consent or delegation of powers under

this subsection may withdraw the consent or delegation for any reason at
any time, and the Indian child must be returned to the parent or Indian

custodian. A parent or Indian custodian who has executed a consent or
delegation of powers under this subsection also may move to invalidate
the out-of-home care placement.

A voluntary consent by a parent to a termination of parental rights under
subdivision d of subsection 1 of section 27-20.3-20 is not valid unless the
consent is executed in writing, recorded before a judge, and
accompanied by a written certification by the judge that the terms and

consequences of the consent were fully explained in detail to and were
fully understood by the parent. The judge also shall certify the parent fully

understood the explanation in English or that the explanation was
interpreted into a language that the parent understood. Consent given

under this subsection before or within ten days after the birth of the
Indian child is not valid. A parent who has executed a consent under this

subsection may withdraw the consent for any reason at any time before
the entry of a final order terminating parental rights, and the Indian child
must be returned to the Indian child's parent.

27-19.1-05. Indian child welfare - Placements preferences.

1

Subject to subsections 3 and 4, in placing an Indian child for adoption or
in delegating powers, as described in a lawful executed power of attorney

regarding an Indian child, preference must be given, in the absence of
good cause, as described in subsection 6. to the contrary, to a placement

with or delegation to one of the following. in the order of preference
listed:

a. An extended family member of the Indian child:;
b. Another member of the Indian child's tribe;
c. Another Indian family with whom the Indian child has a relationship

or an Indian family from a tribe that is culturally similar to or
linguistically connected to the Indian child's tribe; or
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d. The tribe's statutory adopted placement preferences.

An Indian child who is accepted for a foster care or nonfoster care
placement or a preadoptive placement must be placed in the least
restrictive setting that most approximates a family that meets the Indian
child's special needs. if any. and which is within reasonable proximity to
the Indian child's home, taking into account those special needs. Subject
to subsections 4 and 6, in placing an Indian child in a foster care or
nonfoster care placement or a preadoptive placement, preference must

be given., in the absence of good cause, as described in subsection 6, to
the contrary, to a placement in one of the following, in the order of

preference listed:

a. The home of an extended family member of the Indian child:;

b. Afoster home licensed, approved, or specified by the Indian child's
tribe:

c. AnIndian foster home licensed or approved by the department; or

d. Aqualified residential treatment facility or residential care center for

children and youth approved by an Indian tribe or operated by an

Indian organization that has a program suitable to meet the needs of
the Indian child.

An Indian child who is the subject of an emergency removal or placement

under a child custody determination under section 27-20.3-06 must be
placed in compliance with foster care or nonfoster care placement or
preadoptive placement preferences. unless the person responsible for
determining the placement finds good cause, as described in

subsection 6, for departing from the order of placement preference under
subsection 2 or finds that emergency conditions necessitate departing
from that order. When the reason for departing from that order is

resolved, the Indian child must be placed in compliance with the order of
placement preference under subsection 2.

In placing an Indian child under subsections 1 and 2 regarding an Indian

child under subsection 1, if the Indian child's tribe has established, by
resolution, an order of preference that is different from the order specified

in subsection 1 or 2, the order of preference established by that tribe
must be followed, in the absence of good cause. as described in
subsection 6, to the contrary, so long as the placement under
subsection 1 is appropriate for the Indian child's special needs, if any,
and the placement under subsection 2 is the least restrictive setting
appropriate for the Indian child's needs as specified in subsection 2.

The standards to be applied in meeting the placement preference

requirements of this subsection must be the prevailing social and cultural
standards of the Indian community in which the Indian child's parent,

Indian custodian. or extended family members reside or with which the

Indian child's parent, Indian custodian, or extended family members
maintain social and cultural ties.

a. If a party asserts that good cause not to follow the placement
preferences exists, the reasons for that belief or assertion must be
stated orally on the record or provided in writing to the parties to the
child custody proceeding and the court.
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The party seeking departure from the placement preferences bears
the burden of proving by clear and convincing evidence that there is

good cause to depart from the placement preferences.

A court's determination of good cause to depart from the placement
preferences must be made on the record or in writing and must be

based on one or more of the following considerations:

o

(1) The request of the Indian child's parent, if they attest that they

have reviewed the placement options, if any, that comply with
the order of preference.

(2) The request of the Indian child, if the Indian child is of sufficient
age and capacity to understand the decision being made.

(3) The presence of a sibling attachment that can be maintained
only through a particular placement.

(4) The extraordinary physical, mental, or emotional needs of the

Indian child, such as specialized treatment services that may
be unavailable in the community where families who meet the
placement preferences live.

(5) The unavailability of a suitable placement after a determination
by the court that a diligent search was conducted to find

suitable placements meeting the preference criteria, but none
has been located. For purposes of this analysis, the standards
for determining whether a placement is unavailable must
conform to the prevailing social and cultural standards of the
Indian community in which the Indian child's parent. Indian
custodian, or extended family resides or with which the Indian

child's parent, Indian custodian, or extended family members
maintain social and cultural ties.

o

A placement may not depart from the preferences based on the
socioeconomic status of any placement relative to another

placement.

A placement may not depart from the preferences based solely on
ordinary bonding or attachment that flowed from time spent in a

nonpreferred placement that was made in violation of this chapter.

|©

[

The burden of establishing good cause to depart from the order of
placement preference is on the party requesting that departure.

The department or a child welfare agency shall maintain a record of each
adoptive placement, foster care or nonfoster care placement, preadoptive

placement, and delegation of powers, made of an Indian child.,
evidencing the efforts made to comply with the placement preference

requirements specified in this section, and shall make that record

available at any time on the request of the United States secretary of the
interior or the Indian child's tribe.

27-19.1-06. Adoptee information.

1

The state court entering a final adoption decree or order in any voluntary

or involuntary Indian child adoptive placement must furnish a copy of the
decree or order within thirty days to the Bureau of Indian Affairs. Chief.

Division of Human Services, 1849 C Street NW, Mail Stop 3645 MIB,
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Washington, DC 20240, along with the following information. in an
envelope marked "Confidential";

a. The birth name and birth date of the Indian child. and tribal affiliation
and name of the Indian child after adoption;

b. The names and addresses of the biological parents;

c. The names and addresses of the adoptive parents;

d. The name and contact information for any agency having files or
information relating to the adoption:

e. Any affidavit sighed by the biological parent or parents requesting
the parent's identity remain confidential; and

f.  Any information relating to tribal membership or eligibility for tribal

membership of the adopted Indian child.

The court shall give the birth parent of an Indian child the opportunity to

file an affidavit indicating that the birth parent wishes the United States
secretary of the interior to maintain the confidentiality of the birth parent's
identity. If the birth parent files that affidavit, the court shall include the

affidavit with the information provided to the United States secretary of
the interior under subsection 1. and that secretary shall maintain the

confidentiality of the birth parent's identity.

SECTION 2. AMENDMENT. Section 27-20.3-18 of the North Dakota Century
Code is amended and reenacted as follows:

27-20.3-18. Reasonable efforts to prevent removal or to reunify - When

required.

1.

As used in this section, "reasonable efforts" means the exercise of due
diligence, by the agency granted authority over the child under this
chapter, to use appropriate and available services to meet the needs of
the child and the child's family in order to prevent removal of the child
from the child's family or, after removal, to use appropriate and available
services to eliminate the need for removal, to reunite the child and the
child's family, and to maintain family connections. In determining
reasonable efforts to be made with respect to a child under this section,
and in making reasonable efforts, the child's health and safety must be
the paramount concern.

Except as provided in subsection 4, reasonable efforts must be made to
preserve families, reunify families, and maintain family connections:

a. Before the placement of a child in foster care, to prevent or eliminate
the need for removing the child from the child's home;

b. To make it possible for a child to return safely to the child's home;

c.  Whether and, if applicable, to place siblings in the same foster care,
relative, guardianship, or adoptive placement, unless it is determined
that such a joint placement would be contrary to the safety or well-
being of any of the siblings; and

d. Inthe case of siblings removed from the home of the siblings who
are not jointly placed, to provide for frequent visitation or other

(1) DESK (2) COMMITTEE Page 10 h_cfcomrep_67_011
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ongoing interaction between the siblings, unless it is contrary to the
safety or well-being of any of the siblings.

3. If the court or the child's custodian determined that continuation of
reasonable efforts, as described in subsection 2, is inconsistent with the
permanency plan for the child, reasonable efforts must be made to place
the child in a timely manner in accordance with the permanency plan and
to complete steps that are necessary to finalize the permanent placement
of the child.

4. Reasonable efforts of the type described in subsection 2 are not required
if:

a. A court of competent jurisdiction has determined a parent has
subjected a child to aggravated circumstances; or

b. The parental rights of the parent, with respect to another child of the
parent, have been involuntarily terminated.

5. Efforts to place a child for adoption, with a fit and willing relative or other
appropriate individual as a legal guardian, or in another planned
permanent living arrangement, may be made concurrently with
reasonable efforts of the type described in subsection 2.

6. Removal of a child from the child's home for placement in foster care
must be based on judicial findings stated in the court's order, and
determined on a case-by-case basis in a manner that complies with the
requirements of titles IV-B and IV-E of the federal Social Security Act [42
U.S.C. 620 et seq. and 42 U.S.C. 6701 et seq.], as amended, and federal
regulations adopted under this federal Act, provided that this subsection
may not provide a basis for overturning an otherwise valid court order.

7. For the purpose of section 27-28-3-1927-19.1-01, reasonable efforts
were made under this section to meet the child's needs before a foster
care placement for a child remaining in care for continued foster care
purposes.

SECTION 3. REPEAL. Section 27-20.3-19 of the North Dakota Century
Code is repealed.”

Page 1, line 20, after "STUDY" insert "- INDIAN CHILD WELFARE"
Page 1, line 21, remove "implications of codifying the Indian Child"

Page 1, line 22, replace "Welfare Act of 1978 [25 U.S.C. 1901 et seq.]" with "implementation
of chapter 27-19.1"

Page 1, line 22, remove "the Indian"

Page 1, line 23, replace "Child Welfare Act of 1978 [25 U.S.C. 1901 et seq.], section
27-20.3-19" with "federal statutes related to Indian child welfare"

Page 1, line 23, replace "related" with "relevant”
Renumber accordingly

Engrossed HB 1536 was placed on the Seventh order of business on the calendar.
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House Bill No. 1536
Human Service Committee

Testimony Presented by
Harmony Bercier, enrolled Member, Turtle Mountain Band of Chippewa Indians
January 23, 2023

For the record, my name is Harmony Bercier, | am the former Grant Manager for the North
Dakota Indian Child Welfare Act (ICWA) Implementation Partnership Grant and the current
Prevention Services Program Developer at the Native American TrainingInstitute. lam writing

to provide testimonyin support of House Bill 1536.

For the last 7 years many state and tribal partners have collaboratively worked very hard to
improve the accurate implementation of the Indian Child Welfare Act to reduce the
disproportionatenumber of Indian children in foster care. Through strengthened partnerships
and improved collaborationthere have been meaningful decreases in disproportionality. Much
of this can be attributed to the great strides ND has made in building meaningful partnerships
that create a network of people who are committed to creating better outcomes for Indian
children and families. Much has been done by way of training, tribal empowerment, and state,
court, and tribal collaboration and support. Additionally, a grant developed, now state funded,
ICWA Family Preservation Program, a program that supports the real time accurate
implementation of ICWA, a true test of ICWA, has demonstrated that when ICWA is
implemented accurately, it does exactly whatit is intended to do: keep Indian children safe
with their family. North Dakota is identified nationally as a leaderin thisarena. Encouraged by
the Federal grant program manager, the process has begun to submit for another multi-million-
dollar grant to reinforce and share with other state and tribal partners, the pathways and
progress that has been made here in North Dakota. ICWA is hailed as the gold standard in child
welfare. The Indian Child Welfare Act began here in this state, and it is imperative that the state
further affirms its leadership and commitment to the Spiritand Letter of the Indian Child

Welfare Act by institutingthe law into North Dakota Century Code.
Please do not hesitate to reach out with any questions.

Harmony Bercier —701.213.9550; harmony.bercier@nativeinstitute.org
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Chairman Weisz and Members of the Committee,

For the record, my name is Lorraine Davis, Founder and CEO of a community-based

organization called NATIVE, Inc. serving Native Americans and other marginalized populations

in the Bismarck and Fargo metropolitan areas of North Dakota. | am also a council member of

the Governor appointed ND Behavioral Health Planning Council. | am here today to support

HB1536. It would be important for the juvenile court statutes and the Indian Child Welfare Act

(ICWA) to be in alignment. It is imperative to support ICWA at the state level. As a provider of

juvenile delinquency prevention services and the lead organization in ND for providing culturally

responsive behavioral health prevention programs for Native American adults and youth and

family programs through our Great Plains Indians Youth and Family Engagement Center, I'd like

to ensure this committee that we would be able to assist in supporting the implementation of this

bill.

NATIVE, Inc. takes a strength-based approach to foster the healthy development of

youth, adults, and families through culturally responsive services, tribal connections, and

cultural identity development for Native Americans living in urban areas of ND.

| stand for any questions. If you have any questions later, please feel free to contact me.

Thank you for your time.

#15234
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House of Human Services Committee
January 23, 2023 @ 10:15 am

RE: House Bill 1536
Relating to the adopting of a state Indian Child Welfare Act and Amend and
Reenact Section 27-20.3-19

Boozhoo, Hihanni Waste’, Good morning, Chairman Weisz and Human Services
Committee. For the record, | am Representative Jayme Davis, | represent District
9A in Rolette County. | come before you this morning to introduce House Bill
1536 which will adopt a state Indian child welfare act and amend the North Dakota
Century Code that currently relates to Indian child welfare.

For my testimony I’m going to start with some background information and then
give a quick summary of the bill and its sections and then to round out my
testimony | will answer any questions that | am able to.

Background: The Indian Child Welfare Act (aka ICWA) was created in 1978.

Why was ICWA created? The Indian Child Welfare Act was created in response to
evidence of a high number of Indian children that were being removed from their
families and being placed with non-Indian families. At that time approximately 75-
80% of Indian families living on reservations lost at least one child to the foster
care system. In response to that overwhelming evidence and destruction of Indian
culture Congress passed the Indian child welfare act in 1978.

It was enacted to provide guidance to the States regarding the handling and ways to
protect the best interests of the Indian children and to promote the stability and
security of Indian tribes and families. The act established the minimum standards
for the removal of Indian children and provides guidelines for the placement of
Indian children in foster or adoptive homes which reflect the unique values of
Indian culture. The act recognizes the authority of both tribal and state courts to
make decisions regarding the welfare, care, custody, and control of Indian children.

Ever since its inception North Dakota has been working with the Indian Child
Welfare Act however this bill will take back local control and no longer wait for
the federal government to make these decisions for our North Dakota families.



With that | will move into a quick summary of each of the section in the bill. There
are experts here that can go into more detail should you need further insight.

Section 1: Active Efforts and Procedures — as you can see, in this section we’ve
corrected and added definitions that are in line North Dakota procedural practices.

Section 2: Jurisdiction over custody proceedings — this section provides child-
custody proceedings, emergency proceedings, award of custody, and voluntary
placement.

Section 3: Court Proceedings — this section involves foster care or non-foster care
placement of or termination of parental rights to an Indian child

Section 4: Voluntary proceedings, consent, withdrawal — this section involves the
voluntary consent by a parent or Indian custodian to a foster care or non-foster care
placement of an Indian child

Section 5: Placement preferences — this section involves the placement of an Indian
child for adoption or in delegating powers, as described in a lawful executed power
of attorney regarding an Indian child.

Section 6: Adoptee information — this section involves entering a final adoption
decree or order in any voluntary or involuntary Indian child adoptive placement

This 14-page bill was created in collaboration with the five federally recognized
tribes and their child welfare departments (30+ people), department of health and
human services, state court and passed through legislative council a number of
times. With all that collaboration over this much language there are a still a few
amendments that may be requested by those here to testify in support of the bill. |
believe these are simply technical in nature and nothing that would be sweeping.

With that | stand for questions.
Miigwech, Phildamayayapi, Thank you



House Bill 1536
Human Services Committee, Rep. Robin Weisz Chairman
Monday, January 23, 2023
Testimony presented by Scott J Davis

Good morning, Chairman Weisz and members of the Committee. My name is Scott Davis, | am the
former Executive Director of the ND Indian Affairs Commission. | post | held for 12 years. Today |

represent the Turtle Mt. Band of Chippewa here in North Dakota.

The last 10+ years a lot work has been done between the North Dakota Tribes a number of State
Agencies. This would include the State Court Systems, The ND Supreme Courts, District Courts and Tribal
Courts. Also, various Tribal and State and County agencies have played key roles during that time in
making sure the American Indian Child Welfare Act (ICWA) is followed when a court decision is made

regarding a Native American Child.

Basically, what this Bill does is secure in State Law the already established legal processes being done in

our State Court Systems.

Like many of you in this Committee, | am always against Federal Government overreach when it comes
to our State Rights and especially when it comes to the long withstanding relations between our State

and Tribes.

The State of North Dakota and the 5 Tribal Nations have done a lot of work in establishing a good system
of shared communications, polices and committees that already address ICWA in our State. We do not
need the Federal Government to establish another One Size Fits All law that does not fit our State nor

our Tribal Nations.

It is important that we continue to build upon an already established process and support HB 1536,

Mr. Chairman, this concludes my testimony and I'd be happy to answer any questions.

#15491



HB 1536
House Human Services Committee
January 23, 2023
Testimony of Todd N. Ewell, Deputy Director, NDCLCI

Good Morning Chairman Weisz, members of the Committee, my name is Todd Ewell
and I am the Deputy Director of the North Dakota Commission on Legal Counsel for
Indigents (hereinafter "the Commission").

I rise today to in support of HB 1536. The Commission is responsible for providing
legal counsel for parents and children in these court proceedings. Our agency understands
and appreciates the need for this legislation to address the needs of Native American children.

On behalf of the Commission, I request a Do Pass recommendation for HB 1536.

Respectfully submitted:

//7
/;1 2"/2}
Todd N. Ewell, Deputy Director

N.D. Comm. on Legal Counsel for Indigents

#15497
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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1536
Page 3, line 15, after “or” insert “certified”

Page 4, line 18, remove “, qualified residential treatment program, residential care

center for”
Page 4, line 19, remove “children and youth”

Page 6, line 28, after the underscored semicolon insert “‘and”
Page 6, line 30, replace “, and” with an underscored period
Page 7, remove lines 1 through 3

Page 7, line 6, replace “criminal” with “delinquent”

Page 7, line 6, remove “that is not a status offense”

Page 10, remove lines 19 through 27
Renumber accordingly

Page No. 1

#15507
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ending sexual and domestic violence

House Bill No. 1473
Senate Human Services Committee
Testimony Presented by Seth O’Neill, JD, MSW
Email: soneill@cawsnorthdakota.org
March 20, 2023

Chairwoman Larson and members of the Committee, my name is Seth O’Neill and I am
representing CAWS North Dakota in support of HB 1473. Our organizations work with children
and families across North Dakota. We support HB 1473 because we believe it would support and
protect Native American families in our state.

This bill would incorporate the placement preferences from the Indian Child Welfare Act
into the North Dakota Century Code. The Indian Child Welfare Act is a landmark piece of
legislation to protect Native families in the child welfare system. The placement preferences
ensure that a Native American child is placed with a member of their family or a member of the
child’s tribe before being placed in other settings. In 2022, Native American children made up
48% of children in foster care.! This is true despite Native American children being only 9% of
children in North Dakota. These placement preferences ensure that children who are removed
from their parents are placed in culturally appropriate settings for foster care and adoption.

This bill would also provide for a study regarding incorporating other sections of the
Indian Child Welfare Act into the North Dakota Century Code which is important.

Due to these reasons, | ask that you recommend a “Do-Pass” on HB 1473. | appreciate

your time and | am happy to answer any questions you may have. Thank you.

1 See Testimony of Cory Pederson.

Building a violence free North Dakota



https://ndlegis.gov/assembly/68-2023/testimony/SAPPR-2012-20230117-13798-N-PEDERSEN_CORY.pdf
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Testimony for HB 1536
March 22,2023

Alysia LaCounte
General Counsel
Turtle Mountain Band of Chippewa Indians

On behalf of the Turtle Mountain Band of Chippewa Indians we respectfully request passage of
the HB 1536.

The Turtle Mountain Band of Chippewa Indians is the largest Tribe by population in the State
with a whooping membership of about 32,700. Only about half our membership live on or near
the reservation in North Central North Dakota. In our governmental capacity we support the
various government entities of the state in sharing resources. We have constructed a state-of-the-
art firehall in the City of Dunseith, financially contributed to the construction of a new water
tower in the City of St. John, and supported the school districts on and surrounding the
reservation with the purchase of chrome books to support distance learning and snow days, along
with many other projects.

We ask for passage for three reasons: 1.) To acknowledge our children are our most important
resource for our Tribe; 2.) To honor the government-to-government relationship we share with
the State of North Dakota; and 3.) To protect the Turtle Mountain Band of Chippewa Indians
sovereignty and cultural autonomy.

To begin, with many of our members having been dispersed due to relocation policy, allotment
policy, and generally looking for gainful employment from the Turtle Mountain Band of
Chippewa’s reservation, we have about half of our Tribe living in the general population of the
U.S. When our members fall into tough times or experience addiction living outside the
reservation, our children suffer. We ask for passage so that the placement preferences of Tribal
members foster or extended for our children will preserve our culture, ties to the Tribe, and
sovereignty, when they enter the court system.

Moreover, the Tribe and the State of North Dakota continue to enjoy government-to-government
relationships in numerous ways. We coordinate with the Tribal State Relations committee,
gaming compacting, tax compacting, administration of various health initiatives, and more. This
government-to-government relationship is the cornerstone upon which we ask for this legislation.

Finally, Turtle Mountain Band of Chippewa Indians continued existence depends upon our
children. If our children lack access to our community, culture, values, food, and language our
autonomy will diminish. With placement with Tribal families and extended relatives we can
preserve our government and ways of life.

Alysia LaCounte
Alysia.lacounte@tmbci.org
(701)477-2600
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United Tribes United Tribes of North Dakota

Sisseton-Wahpeton Sioux Tribe | Spirit Lake Tribe
Standing Rock Sioux Tribe | Three Affiliated Tribes
of North Dakota Turtle Mountain Band of Chippewa Indians

United Tribes of North Dakota
Resolution # 22-12-01

TITLE: Advancing Legislation for an Expanded North Dakota Indian Child Welfare Act

WHEREAS, United Tribes of North Dakota (“United Tribes™) is the inter-tribal association of
the five federally recognized Tribes co-located in North Dakota, each of which
has a government-to-government relationship with the United States government
established by Treaty, including the Sisseton Wahpeton Sioux Tribe, the Spirit
Lake Tribe, the Standing Rock Sioux Tribe, the Three Affiliated Tribes, and the
Turtle Mountain Band of Chippewa Indians, with a Board of Directors composed
of the Chairman and one council member from each member Tribe; and

WHEREAS, United Tribes exists to assist in furthering the common goals of the North Dakota
Indian Tribes and Nations; and

WHEREAS, The United States of America adopted 25 U.S.C. Section 1901 et seq, the Indian
Child Welfare Act (ICWA), in 1978 which preserves Tribes’ rights to maintain
cultural identity with their children in removal, placement and termination of
parental rights proceedings pending before state courts; and

WHEREAS, ICWA;’s constitutionality has been challenged by private parties and review by
the United States Supreme Court is presently pending. Overturning ICWA would
undermine tribal sovereignty and the government to government relationships of
Tribes with the United States and the various states; and

WHEREAS, United Tribes is in support of advancing a North Dakota State law which
maintains the intent, purpose and goals of ICWA; and;

WHEREAS, In furtherance of this goal the United Tribes does support the attached legislation
or legislation supporting the intent of the attached law;

NOW THEREFORE BE IT RESOLVED, That the Board hereby conveys its support for
advancing and adopting North Dakota State law which maintains the intent, purpose and goals of
ICWA.

CERTIFICATION

The foregoing resolution was duly passed at a meeting of the United Tribes of North Dakota
Board of Directors at which quorum was present, held on the 2 day of December , 2022,
at the campus of United Tribes Technical College, with a vote of 8 in favor, 0 opposed,
0 abstaining, and 2 not present.



ATTEST:

ReNa Little-Lohnes
Councilwoman, Spirit Lake Tribe
Secretary, Board of Directors
United Tribes of North Dakota

T el [

7

Delbert Hopkins
Chairman, Sisseton-Wahpeton Oyate
Chairman, Board of Directors
United Tribes of North Dakota
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House Bill No. 1536
Senate Human Service Committee

Harmony Bercier
Testimony Presented by
03/21/2023

Dear Chairperson Lee and Senate Human Service Committee members,

| am respectfully writing in support of the passage of HB 1536. North Dakota was the recipient
of a 5 year multi-million dollar federal grant aimed at improving the accurate implementation of
the Indian Child Welfare Act (ICWA). Many tribal and state stakeholders from many agencies
and sectors have contributed to this collaborative work. Because of this amazing team work,
North Dakota is now seen as a leader in ICWA implementation. Furthermore, the state has
experienced a 4.6% reduction of Native American children in the state foster care system over
the last five years.

All grant objectives and initiatives focused on how tribal and state partners can work together to
create better outcomes by better upholding the letter and the spirit of ICWA. These initiatives
included developing new trainings for both state and tribal partners, user friendly website,
co-developed forms and processes, better communication, relationships and collaboration
within and between agencies, and the multi-agency development of a program that supports
meaningful tribal inclusion in the implementation of the Indian Child Welfare Act: the ICWA
Family Preservation Program.

Collaborative grant work is where the existing ND Century Code language relative to ICWA
started. North Dakota strives to embrace and exceed best practices in child welfare and ICWA
is best practice. Grant partners will be gathering soon to being discussing applying for the next
round of federal funding to continue the great work that has been done here in North Dakota.
Supporting this legislation further displays North Dakota's commitment to superior service for all
families.

If you have any questions about this proposed piece of legislation or all the work that has been
done here to support this best practice in our state, please feel free to reach out.

Email: harmony.bercier@gmail.com; Phone: 701.213.9550

Harmony Bercier oz 2ssosar o000 0500 ND ICWA Partnership Grant Manager - UND/NATI
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The Long History of Native American
Adoptions

The Supreme Court will decide a case that affects Native children and their adoptive families.
Although both sides claim to have children's best interest at heart, removing kids from Native
communities has a troubled history in America.

By Elizabeth Hidalgo ReesePublished: Nov 30, 2022

Visions of America//Getty Images

In October 2017, a group of non-Native families, along with the states of Texas, Louisiana, and
Indiana, filed a lawsuit in a Texas federal district court. Their claim: A law called the Indian
Child Welfare Act (ICWA) is unconstitutional, because it tramples on the States’ rights and
racially discriminates against both the non-Native families and the Native children they are
trying to adopt. The case made its way through the federal court system until, on November 9,
2022, the United States Supreme Court spent four hours debating the fate of ICWA in the case,
now called Haaland v. Brackeen.

The families claim that this law is nothing more than a racial preference that goes against what’s
in the best interest of these Native children. But this law, and the policies that gave rise to it,
were never about race. Since a 1974 case called Morton v. Mancari, the Supreme Court has
recognized that laws targeting members of Native American tribes are racially discriminatory,
they are about the political identity that is tied to tribal sovereignty. As such, the government is
given more leeway to pass laws that treat tribal members differently. That is why tribal members
can live on federal lands reserved for their tribes, why they receive federal health care meant to
fulfill treaty promises, and why tribes can have separate governments at all. None of this is a
special right given to a racial group. It is fulfilling the United States’ promises to tribal nations.

Advertisement - Continue Reading Below
Nations are complex, living, breathing entities. But they need one thing for sure to exist: people.

There are 574 tribal nations within the United States. These are the successors to the precolonial
independent nations that once ruled the territory that is now the United States and have become
“domestic dependent nations,” as the Supreme Court first described them back in 1831. Native
American tribes are an inspiring testament to what it means for people to love their countries so
much, they ensured their survival, no matter the odds. Tribes survived not only violent conquest,
but long and brutal periods of colonial rule during which the United States made it federal policy
to try to dismantle tribal lands, borders, culture, and political identity.
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