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JANUARY 1992 

38-06-02-01. General rules. 

1. The North Dakota highway patrol may issue single trip permits 
for the movement of oversize or overweight, or both, vehicles 
and loads. Unless otherwise exempted by the superintendent, 
permits will not be issued for loads that can be reasonably 
made to conform to legal limits. 

2. All single trip permits must be in possession of the permittee 
prior to starting movement unless prior approval is obtained 
from the highway patrol. 

3. Single trip permits includes self-issuing single trip movement 
approval forms. 

History: Effective January 1, 1988; amended effective January I, 1992. 
General Authority: NDCC 39-12-02 
Law Implemented: NDCC 39-12-02 

38-06-02-03. Escort requirements. 

1. All movements exceeding fourteen feet six inches [4.42 meters] 
in overall width but not exceeding sixteen feet [4.87 meters] 
in overall width shall have one pilot car precede the movement 
at a distance of three hundred to seven hundred feet [91.44 to 
213.36 meters] on two-lane highways. In lieu of the pilot car 
requirement, the overwidth vehicle itself, or vehicle towing 
or hauling an overwidth load, may be equipped with a lighted 
rotating or flashing amber light or lights that are visible 
from front and rear for a minimum five hundred feet [152.4 
meters]. On four-lane divided highways there are no pilot car 
requirements for movements of this size. 
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2. All movements exceeding sixteen feet [4.88 meters] in overall 
width shall have one pilot car precede the movement at a 
distance of three hundred to seven hundred feet [91.44 to 
213.36 meters] and shall have one pilot car follow the 
movement at a distance of three hundred to seven hundred feet 
[91.44 to 213.36 meters] on two-lane highways. On four-lane 
divided highways one pilot car shall follow the 'movement at a 
distance of three hundred to seven hundred feet [91.44 to 
213.36 meters]. 

3. All movements exceeding one hundred twenty feet [36.57 meters] 
in overall length shall have one pilot car follow the movement 
at a distance of three hundred to seven hundred feet [91.44 to 
213.36 meters]. 

4. All movements exceeding eighteen 
height shall have one pilot car 
distance of three hundred to 
213.36 meters]. 

feet [5.49 meters] in overall 
precede the movement at a 

seven hundred feet [91.44 to 

5. The highway North Dakota department of transportation chief 
engineer, bridge engineer, district engineers, or highway 
patrol may require pilot cars for movements that are 
overweight. 

History: Effective January 1, 1988; amended effective January 1, 1992. 
General Authority: NDCC 39-12-02 
Law Implemented: NDCC 39-12-02 

38-06-02-04. Routing of movements. Permit issuing personnel may 
designate routes of travel where adequate width or height for safe 
traffic movement cannot be provided, or when restricted by maps as 
provided by highway North Dakota department of transportation engineers. 

History: Effective January 1, 1988; amended effective January 1, 1992. 
General Authority: NDCC 39-12-02 
Law Implemented: NDCC 39-12-02 

38-06-02-05. Insurance requirements. 

1. When towing or hauling oversize mobile home or modular units, 
the towing vehicle must have minimum insurance coverage of one 
hundred thousand dollars bodily injury liability for one 
person, three hundred thousand dollars bodily injury liability 
for one accident, and fifty thousand dollars property damage 
liability. 

2. When requesting permits for movements exceeding two hundred 
thousand pounds [90,718 kilograms] gross vehicle weight, or 
when otherwise required by the highway patro 1 or highway 
department of transportation engineers, the applicant must 
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provide written verification of liability and property damage 
insurance coverage. 

History: Effective January 1, 1988; amended effective January 1, 1992. 
General Authority: NOCC 39-12-02 
Law Implemented: NOCC 39-12-02 

38-06-02-06. Size and weight limitations. 

1. Unless otherwise authorized by the superintendent, single trip 
permits for overdimensional movements may not exceed fourteen 
feet six inches [4.42 meters] in overall width, fifteen feet 
six inches [4.72 meters] in overall height, and one hundred 
twenty feet [36.58 meters] in overall length. 

2. Limitations for single trip permits for overweight movements 
must be as determined by highway department of transportation 
engineers. 

History: Effective January 1, 1988; amended effective January 1, 1992. 
General Authority: NOCC 39-12-02 
Law Implemented: NDCC 39-12-02 

38-06-03-01. Permit fees. The following fees are to be effective 
January 1, 1988; however, fees may be paid prior to January 1, 1988, for 
those permitted movements to be made after January 1, 1988. 

1. The fee for registered motor vehicles hauling or towing 
overdimensional or overweight, or both, loads is ten dollars 
per each single trip permit. 

2. The fee for registered motor vehicles that exceed legal size 
or legal weight, or both, limitations is ten dollars per each 
single trip permit. 

3. The fee for nonregistered self-propelled special mobile 
equipment that exceeds legal weight limitations is fifteen 
dollars per each single trip permit. 

4. The fee for nonregistered self-propelled special mobile 
equipment that exceeds legal size limitations only is ten 
dollars per each single trip permit. 

5. The fee for each identification supplement, identifying a 
motor vehicle and axle configuration so that self-issuing 
single trip permits can be used, is ten dollars each. 

6. The fee for exceeding the federal gross vehicle weight 
limitation of eighty thousand pounds [36,287 kilograms] on the 
interstate highway system is five dollars per each 11 interstate 
only 11 single trip permit. 
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7. The fee for vehicles hauling overwidth loads of hay bales or 
haystacks, overwidth self-propelled fertilizer spreaders, and 
overwidth hay grinders is fifty dollars per year. 

8. The fee when movement requires highway department of 
transportation engineer approval is fifteen dollars in 
addition to permit fee. 

9. There is an additional heavyweight fee of seventy dollars per 
ton for all weight in excess of one hundred five thousand five 
hundred pounds [47,910 kilograms] gross vehicle weight but not 
to exceed two hundred thousand pounds [90,718 kilograms] gross 
vehicle weight. The fee may be prorated on a monthly basis 
and does not apply on those motor vehicles which are North 
Dakota titled and registered. 

10. There is an additional ton/mile fee on all those movements 
that exceed two hundred thousand pounds [90,718 kilograms] 
gross vehicle weight. The following ton/mile fee is assessed 
upon that portion of gross vehicle weight exceeding the 
maximum legal gross weight of one hundred five thousand five 
hundred pounds [47,910 kilograms]. 

Gross Vehicle Weight Ton/Mile Fee Minimum 

200,001 to 210,000 $ .05 $ 50.00 
210' 001 to 220,000 .10 50.00 
220,001 to 230,000 .15 50.00 
230,001 to 240,000 .20 50.00 
240,001 to 250,000 .25 50.00 
250,001 to 275,000 .50 100.00 
275,001 to 300,000 2.00 200.00 
300,001 to 325,000 3.00 350.00 
325,001 to 350,000 4.00 500.00 
350,001 to 400,000 7.00 1,000.00 
400,001 to 450,000 10.00 2,000.00 
450.001 to 500,000 15.00 3,000.00 
500.001 to 550,000 20.00 5,000.00 
550,001 to 600,000 30,00 7,500.00 
600,001 to 650,000 40.00 10,000.00 
650,001 to 700,000 50.00 15,000.00 
700,001 to 750,000 75.00 25,000.00 
750,001 or more 100.00 Minimum one mile 

11. On those movements of extraordinary size or weight that 
require highway patrol escort there is an escort service fee 
of thirty cents per mile [kilometer] and thirty dollars per 
hour. 

History: Effective January 1, 1988; amended effective May 1, 1988i 
January 1, 1992. 
General Authority: NDCC 39-12-02, 39-12-04 
Law Implemented: NDCC 39-12-02 
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38-06-04-01. Liability of permit applicant. 

1. The applicant or permittee, as a condition for obtaining an 
oversize or overweight, or both, permit, shall assume all 
responsibility for accidents, damage, or injury to any persons 
or damage to public or private property caused by the movement 
of any oversize or overweight, or both, vehicle or load 
covered by the permit while upon public highways of the state. 

2. The applicant or permittee agrees to indemnify and hold 
harmless the North Dakota higlnusy department of 
transportation, the North Dakota highway patrol, their 
officers, and employees from any and all claims resulting 
directly or indirectly from the movement of an oversize or 
overweight, or both, vehicle or load on any public highway of 
the state of North Dakota. 

History: Effective January 1, 1988; amended effective January 1, 1992. 
General Authority: NDCC 39-12-02 
Law Implemented: NDCC 39-12-02 
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TITLE 45 

Insurance, Commissioner of 
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JANUARY 1992 

45-02-02-16. Notification of criminal convictions and 
administrative actions - Duty of licensee. Each licensed insurance 
agent, broker, or consultant shall notify the commissioner of their 
having been convicted of any crime punishable by incarceration within 
thirty days of the entering of an order of conviction and shall notify 
the commissioner of any administrative action taken against his license 
in another state within thirty days of the entering of the 
administrative order in that state. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-26-49 
Law Implemented: NDCC 26.1-26-42(5)(12) 

45-02-04-11. Reciprocity. If a nonresident licensee's state of 
residence has mandatory continuing education requirements substantially 
similar to the requirements of this state, the commissioner may accept 
as a report of compliance for continuing education credit, certification 
of the licensee's compliance in the state of residence. Licensees must 
submit proof of certification from their state of residence in 
conformance with section 45-02-04-09 along with the filing fee required 
in North Dakota Century Code chapter 26.1-26. The determination that 
another state's continuing education requirements are substantially 
similar to the requirements of this state shall be solely in the 
discretion of the commissioner. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-26-49 
Law Implemented: NDCC 26.1-26-31.7 

45-02-04-12. Nonresident letter of certification required. Each 
nonresident licensee shall submit a current letter of certification from 
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their state of residence at the time their continuing education report 
of compliance is due in this state. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-26-49 
law Implemented: NDCC 26.1-26-31.7 

45-02-04-13. Penalty. .All agents who are late in filing the 
required report of continuing education compliance shall pay a penalty 
of twenty-five dollars in addition to the fee required by North Dakota 
Century Code section 26.1-26-31.4. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-26-49 
law Implemented: NDCC 26.1-26-31.1, 26.1-26-31.4 

45-03-05-04. Forms - General requirements. 

1. Form A and Form B Forms A, B, C, and D are intended to be 
guides in the preparation of the statements required by North 
Dakota Century Code sections 26.1-10-03 and 26.1-10-04. They 
are not intended to be blank forms which are to be filled in. 
The statements filed shall contain the numbers and captions of 
all items, but the text of the items may be omitted; provided, 
the answers are prepared so as to indicate to the reader the 
coverage of the items without the necessity of the reader 
referring to the text of the items or the instructions 
thereto. All instructions, whether appearing under the items 
of the form or elsewhere in the form, are to be omitted. 
Unless expressly provided otherwise, if any item is 
inapplicable or the answer thereto is in the negative, an 
appropriate statement to that effect shall be made. 

2. Two complete copies of each statement including exhibits and 
all other papers and documents filed as a part of the 
statement shall be filed with the commissioner by personal 
delivery or mail addressed to: Commissioner of Insurance, 
Fifth Floor, State Capitol, Bismarck, North Dakota 58505, 
Attention: legal Department. A copy of Form C must be filed 
in each state in which an insurer is authorized to do 
business, if the commissioner of that state has notified the 
insurer of its request in writing, in which case the insurer 
has ten days from the receipt of the notice to file such form. 
At least one of the copies shall be manually signed in the 
manner prescribed on the form. Unsigned copies shall be 
conformed. If the signature of any person is affixed pursuant 
to a power of attorney or other similar authority, a copy of 
such power of attorney or other authority shall also be filed 
with the statement. 
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3. Statements should be prepared on paper eight and one-half 
inches by eleven inches or eight and one-half inches by 
thirteen inches [21.59 centimeters by 27.94 centimeters or 
21.59 centimeters by 33.02 centimeters] in size and preferably 
bound at the top or the top left-hand corner. Exhibits and 
financial statements, unless specifically prepared for the 
filing, may be submitted in their original size. All copies 
of any statement, financial statements, or exhibits shall be 
clear, easily readable, and suitable for photocopying. Debits 
in credit categories and credits in debit categories shall be 
designated so as to be clearly distinguishable as such on 
photocopies. Statements shall be in the English language and 
monetary values shall be stated in United States currency. If 
any exhibit or other paper or document filed with the 
statement is in a foreign language, it shall be accompanied by 
a translation into the English language and any monetary value 
shown in a foreign currency normally shall be converted into 
United States currency. 

History: Effective January 1, 1982i amended effective January 1, 1992. 
General Authority: NDCC 26.1~10-12 
Law Implemented: NDCC 26.1-10-03, 26.1-10-04 

45-03-05-05. 
omissions. 

Forms - Incorporation by reference, summaries, and 

1. Information required by any item of Form A or, Form B~ 
Form D may be incorporated by reference in answer or partial 
answer to any other item. Information contained in any 
financial statement, annual report, proxy statement, statement 
filed with a governmental authority, or any other document may 
be incorporated by reference in answer or partial answer to 
any item of Form A or~ Form B, or Form D provided such 
document or paper is filed as an exhibit to the statement. 
Excerpts of documents may be filed as exhibits if the 
documents are extensive. Documents already on file with the 
commissioner which were filed within three years need not be 
attached as exhibits. References to information contained in 
exhibits or in documents already on file shall clearly 
identify the material and shall specifically indicate that 
such material is to be incorporated by reference in answer to 
the item. Matter shall not be incorporated by reference in 
any case where such incorporation would render the statement 
incomplete, unclear, or confusing. 

2. Where an item requires a summary or outline of the provisions 
of any document, only a brief statement shall be made as to 
the most important provisions of the document. In addition to 
the statement, the summary or outline may incorporate by 
reference particular parts of any exhibit or document on file 
with the commissioner which were filed within three years and 
may be qualified in its entirety by the reference. In any 
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case where two or more documents required to be filed as 
exhibits are substantially identical in all material respects 
expect except as to the parties thereto, the dates of 
execution, or other details, a copy of only one of the 
documents need be filed with a schedule identifying the 
omitted documents and setting forth the material details in 
which the documents differ from the documents a copy of which 
is filed. 

History: Effective January 1, 1982; amended effective January 1, 1992. 
General Authority: NDCC 26.1-10-12 
Law Implemented: NDCC 26.1-10-03, 26.1-10-04 

45-03-05-07. Forms - Additional information and exhibits. In 
addition to the information expressly required to be included in Form A 
and~ Form B, Form C, and Form D, there shall be added such further 
material information,_ if any, as may be necessary to make the 
information contained therein not misleading. The person filing may 
also file such exhibits as it may desire in addition to those expressly 
required by the statement. Such exhibits shall be so marked as to 
indicate clearly the subject matters to which they refer. Changes to 
Forms A, B, C, or D must include on the top of the cover page the 
phrase: 11 Change No. (insert number) to 11 and must indicate the date of 
the change and not the date of the original filing. 

History: Effective January 1, 1982; amended effective January 1, 1992. 
General Authority: NDCC 26.1-10-12 
Law Implemented: NDCC 26.1-10-03, 26.1-10-04 

45-03-05-08. Forms - Amendments. Any amendment for Form A or~ 
Form B, Form C, and Form 0 shall include on the top of the cover page 
the phrase: 11 Amendment No. (insert number) to 11 and shall indicate the 
date of the amendment and not the date of the original filing. 

History: Effective January 1, 1982; amended effective January 1, 1992. 
General Authority: NDCC 26.1-10-12 
Law Implemented: NDCC 26.1-10-03, 26.1-10-04 

45-03-05-09. Definitions. 

1. 11 Executive officer 11 means any individual charged w±ttt acti~re 
iiiAliagement and cont:tol ±nan execntive capacity (including a 
p:tesident, riee p:tesident, chief executive officer, chief 
operating officer, chief financial officer, treasurer, 
secretary, controller, and any other individual performing 
functions corresponding to those performed by the foregoing 
officers) of a person, whether incorporated or unincorporated. 

2. 11 Foreign insurer11 includes an alien insurer except where 
clearly noted otherwise. 
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3. 11 Ultimate controlling person 11 means that person which is not 
controlled by any other person. 

4. Unless the context otherwise requires, other terms found in 
this chapter and in North Dakota Century Code section 
26.1-10-01 are used as defined in that section. Other 
nomenclature or terminology is according to the Insurance 
Code, or industry usage if not defined in the code. 

History: Effective January 1, 1982; amended effective January 1, 1992. 
General Authority: NDCC 26.1-10-12 
Law Implemented: NDCC 26.1-10-01 

45-03-05-12. Amendments to Form A. The applicant shall promptly 
advise the commissioner of any changes in the information so furnished 
on Form A arising subsequent to the date upon which such information was 
furnished but prior to the commissioner's disposition of the 
application. 

History: Effective January l, 1982; amended effective January 1, 1992. 
General Authority: NDCC 26.1-10-12 
Law Implemented: NDCC 26.1-10-03, 26.1-10-04 

45-03-05-12.1. Acquisition of subsection 1 of North Dakota 
Century Code section 26.1-10-03 insurers. 

1. If the person being acquired is deemed to be a 11 domestic 
insurer 11 solely because of the provisions of subsection 1 of 
North Dakota Century Code section 26.1-10-03, the name of the 
domestic insurer on the cover page must be indicated as 
follows: 

11 ABC Insurance Company, a subsidiary of XYZ Holding Company. 11 

2. Where subsection 1 of North Dakota Century Code section 
26.1-10-03 insurer is being acquired, references to 11 the 
insured 11 contained in Form A must refer to both the domestic 
subsidiary insurer and the person being acquired. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32 
Law Implemented: NDCC 26.1-02-02, 26.1-06.1-01, 26.1-10-05 

45-03-05-13. Registration Annual registration of insurers 
Statemesd Annual registration filing. An insurer required to file a an 
annual registration statement pursuant to North Dakota Century Code 
section 26.1-10-04 shall furnish the required information on Form B, 
hereby made a part of this chapter. 

History: Effective January 1, 1982; amended effective January 1, 1992. 
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General Authority: NDCC 26.1-10-12 
Law Implemented: NDCC 26.1-10-04 

45-03-05-13.1. Summary of registration - Statement filing. An 
insurer required to file an annual registration statement pursuant to 
North Dakota Century Code section 26.1-10-04 is also required to furnish 
information required on Form C. An insurer shall file a copy of Form C 
in each state in which the insurer is authorized to do business, if 
requested by the commissioner of that state. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32 
Law Implemented: NDCC 26.1-10-04 

45-03-05-14. Amendments to Form B. 

1. An amendment to Form B shall be filed within fifteen days 
after the end of any the month in which any trf the folloMing 

occurs~ ~t~h~e~r~e~is~a~m~a~t~e~r~i~a~l~c~h~a~n~ge~t~o~t~h~e~i~n~f~o~r~m~a~t~io~n~p~r~o~v~i~d~e=d 
in the annual registration statement. 

-. There ±s a change -±n the conhol trf the registrant, -±n 
wh-ieh C"'!'S'e' the e 1 1 t ir e FoTm B 'ShaH he 1ll'd'de- cur I e 1 1 t . 

b-:- There ±s a material change ±n the information g±v-en ±n 
ft-em 5 or ftem fr. 

2. An amendment t-o FoTm B 'ShaH b-e fi-l-ed Mithin OtTe hundred 
t "en t y days aft-er the ernl trf e-aeh fiscal ye-ar trf ttre ul t ima t e 
coli tz oll iitg pet soil o-f the in sur aJtce holding company system. 
The amendment 'ShaH lll'd'ke current rl± iuformatiou -±n FoTm B 
Amendments must be filed in the Form B format with only those 
items which are being amended reported . Each such amendment 
must include at the top of the cover page: 11 Amendment No. 
(insert number) to Form B for (insert year)" and must indicate 
the date of the change and not the date of the original 
filings. 

History: Effective January 1, 1982 ; amended effective January 1, 1992. 
General Authority: NDCC 26.1-10-12 
Law Implemented: NDCC 26.1-10-04 

45-03-05-16. Exemptions. 

+-:- A foreign or rl±en insurer otheiMise subject t-o N-orth Dakota 
Century €-ode section 26.1 19 e~ 'ShaH not b-e Iequhed t-o 
register pursuant to -HTzrt: section:-

admitted 
pr iuc ipal insurer 

-±n the domiciliary 
'd1Td -±n -HTzrt: 'S'l1rl-e ±s 
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disclosure requirements mtd standards adopted by statute 
or regulation wh±ch ~ substantial!~ similar t'O tho-se 
contained ±n No-rth Dakota Century €-ode section 26.1 19 94, 
provided, ttre commissioner nray Lequire a C'OP'Y O"f ttre 
registration statement or othe-r information f±l-etl wrlh ttre 
domiciliar~ state, or 

2-:- Ttre 'St-ate O"f entry O"f an ar±en insut et stnrl-1- be deemed t'O be 
±ts domiciliar~ st-at-e -for ttre purposes O"f No-rth Dakota Centut~ 
€-ode section 26. 1 1 9 94. 

3-:- Any insutet not otherwise exempt or excepted from No-rth Dakota 
Centut~ €-ode section 26.1 19 94 nray app±y -for an exemption 
from ttre requirements O"f that section by submitting a 
statement t-o ttre commissionet selling 'forth ±ts teasons -for 
be-±ng exempt. Repealed effective January 1, 1992. 

History: Effective January h ~ 
General Authority: NB€€ 26 . 1 19 12 
Law Implemented: NB€€ 26.1 19 94 

45-03-05-17.1. Transactions subject to prior notice- Notice 
filing. An insurer required to give notice of a proposed transaction 
pursuant to North Dakota Century Code section 26.1-10-05 shall furnish 
the required information on Form D, hereby made a part of these rules. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32 
Law Implemented: NDCC 26.1-10-05 

45-03-05-18 . Extraordinary dividends and other distributions . 

1. Requests for approval of extraordinary dividends or any other 
extraordinary distribution to shareholders shall include the 
following: 

a. The date established for payment of the dividend. 

b. A statement as to whether the dividend is to be in 
other property and, if in property, a description 
property, its cost, and its fair market value 
with an explanation of the basis for valuation. 

cash or 
of the 

together 

C. Ttre amounts and thrte-s O"f ai± dividends (including t egulat 
dividends) prid within ttre period O"f twelve consecutive 
months ending on: ttre dat-e fixed -for pa~ment O"f ttre 
proposed dividend -for wh±ch approval ~ sought and 
co mme n c ing on: ttre d-ay 'd'"fter ttre smne d-ay O"f ttre smne 1II"''1Tth 
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'in the Ta-st ptecediny year The amount of the proposed 
dividend. 

d. A copy of the calculations determining that the proposed 
dividend is extraordinary . The workpaper must include the 
following information: 

(1) The amounts, dates, and form of payment of all 
dividends or distributions (including regular 
dividends but excluding distributions of the 
insurer•s own securities) paid within the period of 
twelve consecutive months ending on the date fixed 
for payment of the proposed dividend for which 
approval is sought and commencing on the day after 
the same day of the same month in the last preceding 
year; 

(2) Surplus as regards policyholders (total capital and 
surplus) as of the next preceding December 
thirty-first; 

(3) If the insurer is a life insurer , the net gain from 
operations for the twelve-month period ending the 
next preceding December thirty-first; 

(4) If the insurer i s not a life insurer, the net income 
l ess realized capital gains for the twelve-month 
period ending the next preceding December 
thirty-first and the two preceding twelve-month 
periods; and 

(5) If the insurer is not a l i fe insurer, the dividends 
paid to stockholders excluding distributions of the 
insurer•s own securities in the preceding two 
calendar years. 

e . A balance sheet and statement of income for the period 
intervening from the last annual statement filed with the 
commissioner and the end of the month preceding the month 
in which the request for dividend approval is submitted . 

e7 f. A brief statement as to the effect of the proposed 
dividend upon the insurer•s surplus and the reasonableness 
of surplus in relation to the insurer•s outstanding 
liabil i ties and the adequacy of surplus relative to the 
insurer 1 s financial needs. 

2 . The payment o-f an extzaotdinazy dividend by an insuret, who-se 
't-otaT liabilities, '8"S calculated far national association o-f 
insutaJtce commissioners annual statement puzposes, are i-e-s-s 
tinm t-en petcent o-f ±t-s assets both Lefote and a-ft-e-r payment 
theteof ±s deemed automatically apptoved . The insutet , 
hoNevet, stnrl-1-~ Ntitten notice t-o ttre commissiouet o-f the 
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declatation putsuant w subsection 4- 'O'f Nortit Dakota Oentur~ 

eotte section 26.1 1e 94 Subject to subsections 3, 4, and 5 of 
North Dakota Century Code section 26.1-10-05, each registered 
insurer shall report to the commissioner all dividends and 
other distributions to shareholders within fifteen business 
days following the declaration thereof, including the same 
information required by paragraphs 1 through 4 of 
subdivision d. 

History: Effective January 1, 1982; amended effective January 1, 1992. 
General Authority: NDCC 26.1-10-12 
Law Implemented: NDCC 26.1-10-04 

45-03-05-19. Adequacy of surplus. The factors set forth in 
subsection 2 of North Dakota Century Code section 26.1-10-05 are not 
intended to be an exhaustive list. In determining the adequacy and 
reasonableness of an insurer's surplus, no single factor shall be 
controlling. The commissioner, instead, will consider the net effect of 
all of these factors plus other factors bearing on the financial 
condition of the insurer. In comparing the surplus maintained by other 
insurers, the commissioner will consider the extent to which each of 
these factors varies from company to company and in determining the 
quality and liquidity of investments in subsidiaries, the commissioner 
will consider the individual subsidiary and may discount or disallow its 
valuation to the extent that the individual investments so warrant. 

History: Effective January 1, 1982; amended effective January 1, 1992. 
General Authority: NDCC 26.1-10-12 
Law Implemented: NDCC 26.1-10-05 

733 



FORM A 
STATEMENT REGARDING THE 

ACQUISITION OF CONTROL OF OR MERGER WITH A DOMESTIC INSURER 

Name of Domestic Insurer 

BY 

Name of Acquiring Person (Applicant) 

Filed with the Insurance Department of 
(State of domicile of insurer 
being acquired) 

Dated: -------------------------' 19 
Name, title, address, and telephone number of individual to whom notices 
and correspondence concerning this statement should be addressed: 

ITEM 1. INSURER AND METHOD OF ACQUISITION7 

State the name and address of the domestic insurer to which this 
application relates and a brief description of how control is to be 
acquired. 

ITEM 2. IDENTITY AND BACKGROUND OF THE APPLICANT7 

1. State the name and address of the applicant seeking to acquire 
control over the insurer. 

2. If the applicant is not an individual, state the nature of its 
business operations for the past five years or for such lesser 
period as such person and any predecessors thereof shall have 
been in existence. Briefly describe the business intended to 
be done by the applicant and the applicant's subsidiaries. 

3. Furnish a chart or listing clearly presenting the identities 
of the interrelationships among the applicant and all 
affiliates of the applicant. No affiliate need be identified 
if its total assets are equal to less than one-half of one 
percent of the total assets of the ultimate controlling person 
affiliated with the applicant. Indicate in such chart or 
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listing the percentage of voting securities of each such 
person which is owned or cootrolled by the applicant or by any 
other such person. If control of any person is maintained 
other than by the ownership or control of voting securities, 
indicate the basis of such control. As to each person 
specified in such chart or listing indicate the type of 
organization, e.g., corporation, trust, partnership, and the 
state or other jurisdiction of domicile. If court proceedings 
lookbrg towatd involving a reorganization or liquidation are 
pending with respect to any such person, indicate which 
person, and set forth the title of the court, nature of 
proceedings, and the date when commenced. 

ITEM 3. IDENTITY AND BACKGROUND OF INDIVIDUALS ASSOCIATED WITH THE 
APPLICANT-:-

State the following with respect to (1) the applicant if the 
applicant is an individual or (2) all persons who are directors, 
executive officers, or owners of ten percent or more of the voting 
securities of the applicant if the applicant is not an individual: 

1. Name and business address. 

2. Present principal business activity, occupation, or employment 
including position and office held and the name, principal 
business, and address of any corporation or other organization 
in which such employment is carried on. 

3. Material occupations, positions, offices, or employment during 
the last five years, giving the starting and ending dates of 
each and the name, principal business, and address of any 
business corporation or other organization in which each such 
occupation, position, office, or employment was carried on; if 
any such occupation, position, office, or employment required 
licensing by or registration with any federal, state, or 
municipal governmental agency, indicate such fact, the current 
status of such licensing or registration, and an explanation 
of any surrender, revocation, suspension, or disciplinary 
proceedings in connection therewith. 

4. Whether or not such person has ever been convicted in a 
criminal proceeding (excluding minor traffic violations) 
during the last ten years and, if so, give the date, nature of 
conviction, name and location of court, and penalty imposed or 
other disposition of the case. 

ITEM 4. NATURE, SOURCE, AND AMOUNT OF CONSIDERATION-:-

1. Describe the nature, 
considerations used or 
other acquisition of 
represented or is to 
consideration borrowed 

source, and amount of funds or other 
to be used in effecting the merger or 
control. If any part of the same is 

be represented by funds or other 
or otherwise obtained for the purpose 
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of acquiring, holding, or trading securities, furnish a 
description of the transaction, the names of the parties 
thereto, the relationship, if any, between the borrower and 
the lender, the amounts borrowed or to be borrowed, and copies 
of all agreements, promissory notes, and security arrangements 
relating thereto. 

2. Explain the criteria used in determining the nature and amount 
of such consideration. 

3. If the source of the consideration is a loan made in the 
lender's ordinary course of business and if the applicant 
wishes the identity of the lender to remain confidential, the 
applicant must specifically request that the identity be kept 
confidential. 

ITEM 5. FUTURE PLANS FeR OF INSURER7 

Describe any plans or proposals which the applicant may have to 
declare an extraordinary dividend, to liquidate such insurer, to sell 
its assets to or ~erge it with any person or persons, or to make any 
other material change in its business operations or corporate structure 
or management. 

ITEM 6. VOTING SECURITIES TO BE ACQUIRE~ 

State the number of shares of the insurer's voting securities 
which the applicant, its affiliates, and any person listed in Item 3 
plan to acquire, and the terms of the offer, request, invitation, 
agreement, or acquisition, and a statement as to the method by which the 
fairness of the proposal was arrived at. 

ITEM 7. OWNERSHIP OF VOTING SECURITIES7 

State the amount of each class of any voting security of the 
insurer which is beneficially owned or concerning which there is a right 
to acquire beneficial ownership by the applicant, its affiliates, or any 
person listed in Item 3. 

ITEM 8. CONTRACTS, ARRANGEMENTS, OR UNDERSTANDINGS WITH RESPECT TO 
VOTING SECURITIES OF THE INSURER7 

Give a full description of any contracts, arrangements, or 
understandings with respect to any voting security of the insurer in 
which the applicant, its affiliates, or any person listed in Item 3 is 
involved, including but not limited to transfer of any of the 
securities, joint ventures, loan or option arrangements, puts or calls, 
guarantees of loans, guarantees against loss, or guarantees of profits, 
division of losses or profits, or the giving or withholding of proxies. 
Such description shall identify the persons with whom such contracts, 
arrangements, or understandings have been entered into. 

ITEM 9. RECENT PURCHASES OF VOTING SECURITIES7 
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Describe any purchases of any voting securities of the insurer by 
the applicant, its affiliates, or any person listed in Item 3 during the 
twelve calendar months preceding the filing of this statement. Include 
in such description the dates of purchase, the names of the purchasers, 
and the consideration paid or agreed to be paid therefor. State whether 
any such shares so purchased are hypothecated. 

ITEM 10. RECENT RECOMMENDATIONS TO PURCHASE~ 

Describe any recommendations to purchase any voting security of 
the insurer made by the applicant, its affiliates, or any person listed 
in Item 3, or by anyone based upon interviews or at the suggestion of 
the applicant, its affiliates, or any person listed in Item 3 during the 
twelve calendar months preceding the filing of this statement. 

ITEM 11. AGREEMENTS WITH BROKER-DEALERS~ 

Describe the terms of any agreement, contract, or understanding 
made with any broker-dealer as to solicitation of voting securities of 
the insurer for tenderi and the amount of any fees, commissions, or 
other compensation to be paid to broker-dealers with regard thereto. 

ITEM 12. FINANCIAL STATEMENTS AND EXHIBITS~ 

1. Financial statements and exhibits shall be attached to this 
statement as an appendix, but list under this item the 
financial statements and exhibits so attached. 

2. The financial statements shall include the annual financial 
statements of the persons identified in Item 2 +5+ ~ for the 
preceding five fiscal years (or for such lesser period as such 
applicant and its affiliates and any predecessors thereof 
shall have been in existence), and similar information 
covering the period from the end of such person's last fiscal 
year, if such information is available. Such statements may 
be prepared on either an individual basis, or, unless the 
commissioner otherwise requires, on a consolidated basis if 
such consolidated statements are prepared in the usual course 
of business. 

The annual financial statements of the applicant shall be 
accompanied by the certificate of an independent public 
accountant to the effect that such statements present fairly 
the financial position of the applicant and the results of its 
operations for the year then ended, in conformity with 
generally accepted accounting principles or with requirements 
of insurance or other accounting principles prescribed or 
permitted under law. If the applicant is an insurer which is 
actively engaged in the business of insurance, the financial 
statements need not be certified~, provided they are based on 
the annual statement Annual Statement of such person filed 
with the insurance department of the person's domiciliary 
state and are in accordance with the requirements of insurance 
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or other accounting principles prescribed or permitted under 
the law and regulations of such state. 

3. File as exhibits copies of all tender offers for, requests or 
invitations for, tenders of, exchange offers for, and 
agreements to acquire or exchange any voting securities of the 
insurer and (if distributed) of additional soliciting material 
relating theretoT~ any proposed employment, consultation, 
advisory, or management contracts concerning the insurerT~ 
annual reports to the stockholders of the insurer, and the 
applicant for the last two fiscal yearsT~ and any additional 
documents or papers required by Form A or sections 45-03-05-04 
and 45-03-05-06. 

ITEM 13. SIGNATURE AND CERTIFICATION7 

Signature and certification ~ ~ following ~ required as 
follows: 

SIGNATURE 

Pursuant to the requirements of North Dakota Century Code section 
26.1-10-03, has caused this application to be duly 

Name of Applicant 
signed on its behalf in the City of and State of 

----~--~----------
--------------' on the ______ day of---------' 19 

(SEAL) 
Name of Applicant 

BY: 
(Name) (Title) 

Attest: 

(Signature of officer) 

(Title) 

CERTIFICATION 

The undersigned deposes and says that the applicant has duly executed 
the attached application dated , 19 , for and on 
behalf of --------;-t-:-h-at the applicant is the 

(Name of applicant) 
of such company and that the applicant is 

(Title of officer) 
authorized to execute and file such instrument. Th-e deponent Deponent 
further says that deponent is familiar with such instrument and the 
contents thereof, and that the facts therein set forth are true to the 
best of deponent•s knowledge, information, and belief. 

(Signature) 
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(Type or print name beneath) ------------------

FORM B 
INSURANCE HOLDING COMPANY SYSTEM ANNUAL REGISTRATION 

STATEMENT 

Filed with the Insurance Department of the State of -------------
By 

Name of Registrant 

On Behalf of the Following Insurance Companies 

Name Address 

Date: -----------~------' 19 

Name, title, address and telephone number of individual to whom notices 
and correspondence concerning this statement should be addressed: 

ITEM 1. IDENTITY AND CONTROL OF REGISTRANT7 

Furnish the exact name of each insurer registering or being 
registered (hereinafter called "the registrant"), the home office 
address and principal executive offices of each; the date on which each 
registrant became part of the insurance holding company system; and the 
methods by which control of each registrant was acquired and is 
maintained. 

ITEM 2. ORGANIZATIONAL CHART7 

Furnish a chart or listing clearly presenting the identities of 
and interrelationships among all affiliated persons within the insurance 
holding company system. No affiliate need be shown if its total assets 

739 



are equal to less than one-half of one percent of the total assets of 
the ultimate controlling person within the insurance holding company 
system unless it has assets valued at or exceeding (insert amount). The 
chart or listing should show the percentage of each class of voting 
securities of each affiliate which is owned, directly or indirectly, by 
another affiliate. If control of any person within the system is 
maintained other than by the ownership or control of voting securities, 
indicate the basis of such control. As to each person specified in such 
chart or listing indicate the type of organization, e.g., corporation, 
trust, partnership, and the state or other jurisdiction of domicile. 

ITEM 3. THE ULTIMATE CONTROLLING PERSON7 

As to the ultimate controlling person in the insurance holding 
company system furnish the following information: 

1. Name. 

2. Home office address. 

3. Principal executive office address. 

4. The organizational structure of the person, i.e., corporation, 
partnership, individual, trust, etc. 

5. The principal business of the person. 

6. The name and address of any person who holds or owns ten 
percent or more of any class of voting security, the class of 
such security, the number of shares held of record or known to 
be beneficially owned, and the percentage of class so held or 
owned. 

7. If court proceedings lookb1g towaxd involving a reorganization 
or liquidation are pending, indicate the title and location of 
the court, the nature of proceedings, and the date when 
commenced. 

ITEM 4. BIOGRAPHICAL INFORMATION7 

Furnish the following information for the directors and executive 
officers of the ultimate controlling person; the individual's name and 
address, the his or her individual's principal occupation and all 
offices and positions held during the past five years, and any 
conviction of crimes other than minor traffic violations during the past 
ten years. 

ITEM 5. TRANSACTIONS-, RELATIONSHIPS, AND AGREEMENTS7 

T7 Briefly describe the following agreements in force, 
xelationsltips sabsistiug, and transactions currently 
outstanding or which have occurred during the last calendar 
year between the registrant and its affiliates: 
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87 1. Loans, other investments, or purchases, sales~ or exchanges of 
securities of the affiliates by the registrant or of the 
registrant by its affiliates7i 

b7 2. Purchases, sales, or exchanges of assetS7i 

C7 3. Transactions not in the ordinary course of businesS7i 

d7 4. Guarantees or undertakings for the benefit of an affiliate 
which result in an actual contingent exposure of the 
registrant•s assets to liability, other than insurance 
contracts entered into in the ordinary course of the 
registrant•s business7i 

e-;- 5. All management and agreements, service 
cost-sharing arrangements, other than 
azzaagemeuts b-8-s-ed ttp"'1t geuezally 
ptinciples .i 

contracts~ and all 
'C'O'St allocation 

accepted accounting 

-f-7 6. Reinsurance agreements coves: ing aH or substantially aH O"f 
one- or lltO're Hne-s O"f insutance O"f the ceding company.i 

7. Dividends and other distributions to shareholders; 

8. Consolidated tax allocation agreements; and 

9. Any pledge of the registrant 1 s stock or of the stock of any 
subsidiary or controlling affiliate, for a loan made to any 
member of the insurance holding company system. 

~ No information need 
material for purposes 
Dakota Century Code. 

be disclosed if such information is not 
of Section 26.1-10-04 of the North 

Sales, purchases, exchanges, 
investments, or guarantees involving 
the registrant•s admitted assets as 
next preceding December thirty-first 

loans, or extensions of credit or~ 
one-half of one percent or less of 
of the thh ty fhst d!ry O"f Decembet 
shall not be deemed material. 

37 The description shall be in a manner as to permit the proper 
evaluation thereof by the commissioner, and shall include at 
least the following: the nature and purpose of the 
transactionT, the nature and amounts of any payments or 
transfers of assets between the partiesT~ the identity of all 
parties to such transactionT~ and relationship of the 
affiliated parties to the s:egishant Registrant. 

ITEM 6. LITIGATION OR ADMINISTRATIVE PROCEEDINGS7 

A brief description of any litigation or administrative 
proceedings of the following types, either then pending or concluded 
within the preceding fiscal year, to which the ultimate controlling 
person or any of its directors or executive officers was a party or of 
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which the property of any such person is or was the subject; give the 
names of the parties and the court or agency in which such litigation or 
proceeding is or was pending: 

1. 

2. 

Criminal prosecutions or administrative 
government agency or authority which may be 
trustworthiness of any party thereto7; and 

Proceedings which may have a material effect 
or capital structure of the ultimate 
including, but not necessarily limited 
receivership, or other cotpotation corporate 

proceedings by any 
relevant to the 

upon the solvency 
holding company 
to, bankruptcy, 
reorganizations. 

HEM T7 fiNAfWIAL STATEMEUTS ANB EXHIBITS. 

ITEM 7. STATEMENT REGARDING PLAN OR SERIES OF TRANSACTIONS 

The insurer shall furnish a statement that transactions entered 
into since the filing of the prior year's annual registration statement 
are not part of a plan or series of like transactions, the purpose of 
which is to avoid statutory threshold amounts and the review that might 
otherwise occur. 

ITEM 8. FINANCIAL STATEMENTS AND EXHIBITS 

1. Fi nanci a 1 statements and ex hi bits should be attached to this 
statement as an appendix, but list under this item the 
financial statements and exhibits so attached. 

2. The financial statements shall include the annual financial 
statements of the ultimate controlling person in the insurance 
holding company system as of the end of the person's latest 
fiscal year. 

If at the time of the initial registration, the annual 
financial statements for the latest fiscal year are not 
available, annual statements for the previous fiscal year may 
be filed and similar financial information shall be filed for 
any subsequent period to the extent such information is 
available. Such financial statements may be prepared on 
either an individual basis, or unless the commissioner 
otherwise requires, on a consolidated basis if such 
consolidated statements are prepared in the usual course of 
business. 

Unless the commissioner otherwise permits, the annual 
financial statements shall be accompanied by the certificate 
of an independent public accountant to the effect that such 
statements present fairly the financial position of the 
ultimate controlling person and the results of its operations 
for the year then ended, in conformity with generally accepted 
accounting principles or with requirements of insurance or 
other accounting principles prescribed or permitted under law. 
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If the ultimate controlling person is an insurer which is 
actively engaged in the business of insurance, the annual 
financial statements need not be certified, provided they are 
based on the annual statement of such insurer filed with the 
insurance department of the insurer•s domiciliary state and 
are in accordance with requirements of insurance or other 
accounting principles prescribed or permitted under the law 
and regulations of such state. 

3. Exhibits shall include copies of the latest annual reports to 
shareholders of the ultimate controlling person and proxy 
material used by the ultimate controlling person; and any 
additional documents or papers required by Form B or North 
Dakota Administrative Code sections 45-03-05-04 --and 
45-03-05-06. 

ITEM 9. FORM C REQUIRED 

A Form C, Summary of Registration Statement, must be prepared and 
filed with this Form B. 

ITEM 10. SIGNATURE AND CERTIFICATION 

SISNATURES. 

Signatures Signature and certification "O'f the :form required as 
follows: 

SIGNATURE 

Pursuant to the requirements of Nor1:tr Dakota Centur~ e'O'de section 
26.1 18 12 Section 26.1-10-04 of the North Dakota Century Code, the 
registrant has caused this annual registration statement to be duly 
signed on its behalf in the City of and State of 
-------- on the day of 19 

(SEAL) 
(Name of registrant) 

By: 
(Name) (Title) 

Attest: 

(Signature of officer) 

(Title) 

CERTIFICATION 

The undersigned deposes and says that the undersigned has duly executed 
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the attached annual registration statement dated 
19 ' 
for-and on behalf of that the 

----------~----~------------------(Name of company) 
undersigned is the of such company, and that 

----~~--~~~--~---(Title of officer) 
the undersigned has authority to execute and file such instrument. The 
deponent further says that deponent is familiar with such instrument and 
that the facts therein set forth are true to the best of deponent's 
knowledge, information, and belief. 

(Signature) 

(Type or print name beneath) 
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FORM C 
SUMMARY OF REGISTRATION STATEMENT 

Filed wtth the Insurance Department of the State of 

BY 

Name of Registrant 

On Behalf of the Following Insurance Companies 

Name Address 

Date: , 19 

Name, title, address, and telephone number of individual to whom notices 
and correspondence concerning this statement should be addressed: 

Furnish a brief description of all items in the current annual 
registration statement which represent changes from the prior year•s 
annual registration statement. The description shall be in a manner as 
to permit the proper evaluation thereof by the commissioner, and shall 
include specific references to item numbers in the annual registration 
statement and to the terms contained therein. 

Changes occurring under Item 2 of Form B insofar as changes in the 
percentage of each class of voting securities held by each affiliate is 
concerned, need only be included where such changes are ones which 
result in ownership or holdings of ten percent or more of voting 
securities, loss or transfer of control, or acquisition or loss of 
partnership interest. 

Changes occurring under Item 4 of Form B need only be included 
where: an individual is~ for the first time, made a director or 
executive officer of the ultimate controlling person; a director or 
executive officer terminates his or her responsibilities with the 
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ultimate controlling person; or in the event an individual is named 
president of the ultimate controlling person. 

If a transaction disclosed on the prior year 1 s annual registration 
statement has been changed, the nature of such change shall be included. 
If a transaction disclosed on the prior year 1 s annual registration 
statement has been effectuated, furnish the mode of completion and any 
flow of funds between affiliates resulting from the transaction. 

The insurer shall furnish a statement that transactions entered 
into since the filing of the prior year•s annual registration statement 
are not part of a plan or series of like transactions whose purpose it 
is to avoid statutory threshold amounts and the review that might 
otherwise occur. 

SIGNATURE AND CERTIFICATION 

Signature and certification required as follows: 

SIGNATURE 

Pursuant to the requirements of Section 26.1-10-04 of the North 
Dakota Century Code, the registrant has caused this summary of 
registration statement to be duly signed on its behalf in the City of 

and State of 
19 

Attest: 

(Signature of officer) 

(Title) 

CERTIFICATION 

on the day of 

(Name of Applicant) 

By: 
(Name) (Title) 

The undersigned deposes and says that the deponent has duly executed the 
attached summary of registration statement dated , 19 
for and on behalf of ; that the deponent 

(Name of company) 
is the of such company; and that the deponent is 

(Title of officer) 

authorized to execute and file such instrument. Deponent further says 
that deponent is familiar with such instrument and the contents thereof, 
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and that the facts therein set forth are true to the best of deponent 1 s 
knowledge, information, and belief. 

(Signature) 

(Type or print name beneath) 
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FORM D 
PRIOR NOTICE OF A TRANSACTION 

Filed with the Insurance Department of the State of 

BY 

Name of Registrant 

On Behalf of the Following Insurance Companies 

Name Address 

Date: ' 19 

Name, title, address, and telephone number of individual to whom notices 
and correspondence concerning this statement should be addressed: 

ITEM 1. IDENTITY OF PARTIES TO TRANSACTION 

Furnish the following information for each of the parties to the 
transaction: 

1. Name. 

2. Home office address. 

3. Principal executive office address. 

4. The organizational structure, i.e. corporation, partnership, 
individual, trust, etc. 

5. A description of the nature of the parties• business 
operations. 
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6. Relationship, if any, of other parties to the transaction to 
the insurer filing the notice, including any ownership or 
debtor/creditor interest by any other parties to the 
transaction in the insurer seeking approval, or by the insurer 
filing the notice in the affiliated parties. 

7. Where the transaction is with a nonaffiliate, the names of the 
affiliates which will receive, in whole or in substantial 
part, the proceeds of the transaction. 

ITEM 2. DESCRIPTION OF THE TRANSACTION 

Furnish the following information for each transaction for which 
notice is being given: 

1. A statement of the nature of the transaction. 

2. The proposed effective date of the transaction. 

ITEM 3. SALES, PURCHASES, EXCHANGES, LOANS, EXTENSIONS OF CREDIT, 
GUARANTEES, OR INVESTMENTS 

Furnish a brief description of the amount and source of funds, 
securities, property, or other consideration for the sale, purchase, 
exchange, loan, extension of credit, guarantee, or investment, whether 
any provision exists for purchase by the insurer filing notice, by any 
party to the transaction, or by any affiliate of the insurer filing 
notice, a description of the terms of any securities being received, if 
any, and a description of any other agreements relating to the 
transaction such as contracts or agreements for services, consulting 
agreements, and the like. If the transaction involves other than cash, 
furnish a description of the consideration, its cost, and its fair 
market value, together with an explanation of the basis for evaluation. 

If the transaction involves a loan, extension of credit, or a 
guarantee, furnish a description of the maximum amount which the insurer 
will be obligated to make available under such loan, extension of credit 
or guarantee, the date on which the credit or guarantee will terminate, 
and any provisions for the accrual of or deferral of interest. 

If the transaction involves an investment, guarantee, or other 
arrangement, state the time period during which the investment, 
guarantee, or other arrangement will remain in effect, together with any 
provisions for extensions or renewals of such investments, guarantees, 
or arrangements. Furnish a brief statement as to the effect of the 
transaction upon the insurer's surplus. 

No notice need be given if the maximum amount which can at any 
time be outstanding or for which the insurer can be legally obligated 
under the loan, extension of credit, or guarantee is less than: (a) in 
the case of nonlife insurers, the lesser of three percent of the 
insurer's admitted assets or twenty-five percent of surplus as regards 
policyholders, or (b) in the case of life insurers, three percent of the 
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insurer's admitted assets, each as of the next preceding December 
thirty-first. 

ITEM 4. LOANS OR EXTENSIONS OF CREDIT TO A NONAFFILIATE 

If the transaction involves a loan or extension of credit to any 
person who is not an affiliate, furnish a brief description of the 
agreement or understanding whereby the proceeds of the proposed 
transaction, in whole or in substantial part, are to be used to make 
loans or extensions of credit to, to purchase the assets of, or to make 
investments in, any affiliate of the insurer making such loans or 
extensions of credit, and specify in what manner the proceeds are to be 
used to loan to, extend credit to, purchase assets of or make 
investments in any affiliate. Describe the amount and source of duns, 
securities, property, or other consideration for the loan or extension 
of credit and, if the transaction is one involving consideration other 
than cash, a description of its cost, and its fair market value together 
with an explanation of the basis for evaluation. Furnish a brief 
statement as to the effect of the transaction upon the insurer's 
surplus. 

No notice need be given if the loan or extension of credit is one 
which equals less than, in the case of nonlife insurers, the lesser of 
three percent of the insurer's admitted assets or twenty-five percent of 
surplus as regards policyholders or, with respect to life insurers, 
three percent of the insurer's admitted assets, each as of the next 
preceding December thirty-first. 

ITEM 5. REINSURANCE 

If the transaction is a reinsurance agreement or modification 
thereto, as described by Section 26.1-10-04(2)(6) of the North Dakota 
Century Code, furnish a description of the known or estimated amount of 
liability to be ceded or assumed in each calendar year, the period of 
time during which the agreement will be in effect, and a statement 
whether an agreement or understanding exists between the insurer and 
nonaffiliate to the effect that any portion of the assets constituting 
the consideration for the agreement will be transferred to one or more 
of the insurer's affiliates. Furnish a brief description of the 
consideration involved in the transaction, and a brief statement as to 
the effect of the transaction upon the insurer's surplus. 

No notice need be given for reinsurance agreements or 
modifications thereto if the reinsurance premium or a change in the 
insurer's liabilities in connection with the reinsurance agreement or 
modification thereto is less than five percent of the insurer's surplus 
as regards policyholders, as of the next preceding December 
thirty-first. 

ITEM 6. MANAGEMENT AGREEMENTS, SERVICE AGREEMENTS, AND COST-SHARING 
ARRANGEMENTS 

For management and service agreements, furnish: 
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1. A brief description of the managerial responsibilities or 
services to be performed. 

2. A brief description of the agreement, including a statement of 
its duration, together with brief descriptions of the basis 
for compensation and the terms under which payment or 
compensation is to be made. 

For cost-sharing arrangements, furnish: 

1. A brief description of the purpose of the agreement. 

2. A description of the period of time during which the agreement 
is to be in effect. 

3. A brief description of each party 1 s expenses or costs covered 
by the agreement. 

4. A brief description of the accounting basis to be used in 
calculating each party 1 s costs under the agreement. 

ITEM 7. SIGNATURE AND CERTIFICATION 

Signature and certification required as follows: 

SIGNATURE 

Pursuant to the requirements of Sections 26.1-10-04 and 26.1-10-05 
of the North Dakota Century Code, has caused this notice to 
be duly signed on its behalf in the City of and State of 

on the day of 19 

Attest: 

(Signature of officer) 

(Title) 

CERTIFICATION 

(Name of Applicant) 

By: 
(Name) (Title) 

The undersigned deposes and says that the deponent has duly executed 
the attached notice dated , 19 , for and on behalf of 

, that the deponent is the of 
(Name of Applicant) (Title of officer) 
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such company and that the deponent is authorized to execute and file 
such instrument. Deponent further says that deponent is familiar with 
such instrument and the contents thereof, and that the facts therein set 
forth are true to the best of deponent's knowledge, information, and 
belief. 

(Type or print name beneath) 

STAFF COMMENT: Chapters 45-03-12, 
45-03-16 contain all new material but 
improve readability. 

(Signature) 

45-03-13, 45-03-14, 45-03-15, and 
are not underscored so as to 

CHAPTER 45-03-12 

Section 
45-03-12-01 
45-03-12-02 
45-03-12-03 

INVESTMENT, CAPITAL, AND SURPLUS REQUIREMENTS 

Capital and Surplus Requirements 
Investments 
Admitted Assets 

45-03-12-01. Capital and surplus requirements. In the reasonable 
exercising of the commissioner's discretion, additional capital and 
surplus may be required based upon the type, volume, and nature of 
insurance business transacted. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-02-02, 26.1-06.1-01, 26.1-10-05 

45-03-12-02. Investments. All companies doing business in the 
state shall have an investment portfolio which is diversified as to type 
and issue and which maintains liquidity. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-02-02, 26.1-05-19, 26.1-06.1-01, 26.1-10-06 

45-03-12-03. Admitted assets. The authorized investments 
enumerated in North Dakota Century Code chapter 26.1-05 and other assets 
not prohibited under North Dakota Century Code chapter 26.1-05 nor 
required to be scheduled as nonadmitted assets in the annual statement, 
as prescribed by the commissioner, are considered admitted assets, if 
and to the extent the commissioner finds the asset to be an appropriate 
investment of policyholder obligation funds. All admitted assets must 
be valued in accordance with chapter 45-03-15. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02 
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Law Implemented: NDCC 26.1-02-02, 26.1-06.1-01, 26.1-10-05 

Section 
45-03-13-01 
45-03-13-02 

CHAPTER 45-03-13 
REGULATION OF AND STANDARDS FOR COMPANIES 

DEEMED TO BE IN HAZARDOUS FINANCIAL CONDITION 

Standards 
Commissioner•s Authority 

45-03-13-01. Standards. The following standards, either singly 
or a combination of two or more, may be considered by the commissioner 
to determine whether the continued operation of any insurer transacting 
an insurance business in this state might be deemed to be hazardous to 
the policyholders, creditors, or the general public. The commissioner 
may consider: 

1. Adverse findings reported in financial condition and market 
conduct examination reports. 

2. The national association of insurance commissioners insurance 
regulatory information system and its related reports. 

3. The ratios of commission expense, general insurance expense, 
policy benefits, and reserve increases as to annual premium 
and net investment income which could lead to an impairment of 
capital and surplus. 

4. The insurer•s asset portfolio when viewed in light of current 
economic conditions is not of sufficient value, liquidity, or 
diversity to assure the company•s ability to meet its 
outstanding obligations as they mature. 

5. The ability of an assuming reinsurer to perform and whether 
the insurer•s reinsurance program provides sufficient 
protection for the company 1 s remaining surplus after taking 
into account the insurer 1 s cash flow and the classes of 
business written as well as the financial condition of the 
assuming reinsurer. 

6. The insurer•s operating loss in the last twelve-month period 
or any shorter period of time, including, but not limited to, 
net capital gain or loss, change in nonadmitted assets, and 
cash dividends paid to shareholders, is greater than fifty 
percent of such insurer•s remaining surplus as regards 
policyholders in excess of the minimum required. 

7. Whether any affiliate, subsidiary, or reinsurer is insolvent, 
threatened with insolvency, or delinquent in payment of its 
monetary or other obligation. 
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8. Contingent liabilities, pledges, or guaranties which either 
individually or collectively involve a total amount which in 
the opinion of the commissioner may affect the solvency of the 
insurer. 

9. Whether any "controlling person" of an insurer is delinquent 
in the transmitting to, or payment of, net premiums to such 
insurer. 

10. The age and collectibility of receivables. 

11. Whether the management of an insurer, including officers, 
directors, or any other person who directly or indirectly 
controls the operation of such insurer, fails to possess and 
demonstrate the competence, fitness, and reputation deemed 
necessary to serve the insurer in such position. 

12. Whether management of an insurer has failed to respond to 
inquiries relative to the condition of the insurer or has 
furnished false and misleading information concerning an 
inquiry. 

13. Whether management of an insurer either has filed any false or 
misleading sworn financial statement, or has released false or 
misleading financial statement to lending institutions or to 
the general public, or has made a false or misleading entry, 
or has omitted an entry of material amount in the books of the 
insurer. 

14. Whether the insurer has grown so rapidly and to such an extent 
that it lacks adequate financial and administrative capacity 
to meet its obligations in a timely manner. 

15. Whether the company has experienced or will experience in the 
foreseeable future cash flow or liquidity problems, or both. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32 
Law Implemented: NDCC 26.1-01-03.1, 
26.1-06.1-01(3)(a), 26.1-06.1-11 

45-03-13-02. Commissioner 1 s authority. 

26.1-05-04, 26.1-05-32, 

1. For the purposes of making a determination of an insurer 1 s 
financial condition under this chapter, the commissioner may: 

a. Disregard any credit or amount receivable resulting from 
transactions with a reinsurer which is insolvent, 
impaired, or otherwise subject to a delinquency 
proceeding. 
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b. Make appropriate adjustments to asset values attributable 
to investments in or transactions with parents, 
subsidiaries, or affiliates. 

c. Refuse to recognize the stated value of accounts 
receivable if the ability to collect receivables is highly 
speculative in view of the age of the account or the 
financial condition of the debtor. 

d. Increase the insurer's liability in an amount equal to any 
contingent liability, pledge, or guarantee not otherwise 
included if there is a substantial risk that the insurer 
will be called upon to meet the obligation undertaken 
within the next twelve-month period. 

2. If the commissioner determines that the continued operation of 
the insurer licensed to transact business in this state may be 
hazardous to the policyholders or the general public, then the 
commissioner may, upon his determination, issue an order 
requiring the insurer to: 

a. Reduce the total amount of present and potential liability 
for policy be·nefits by reinsurance. 

b. Reduce, suspend, or limit the volume of business being 
accepted or renewed. 

c. Reduce general insurance and commission expenses by 
specified methods. 

d. Increase the insurer's capital and surplus. 

e. Suspend or limit the declaration and payment of dividend 
by an insurer to its stockholders or to its policyholders. 

f. File reports in a form acceptable to the commissioner 
concerning the market value of an insurer's assets. 

g. Limit or withdraw from certain investments or discontinue 
certain investment practices to the extent the 
commissioner deems necessary. 

h. Document the adequacy of premium rates in relation to the 
risks insured. 

i. File, in addition to regular annual statements, interim 
financial reports on the form adopted by the national 
association of insurance commissioners or on such format 
as promulgated by the commissioner. 

If the insurer is a foreign insurer, the commissioner's order 
may be limited to the extent provided by statute. 
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3. Any insurer subject to an order under subsection 2 may request 
a hearing to review that order. The notice of hearing must be 
served upon the insurer pursuant to North Dakota Century Code 
chapter 28-32. The notice of hearing must state the time and 
place of hearing, and the conduct, condition, or ground upon 
which the commissioner based the order. Unless mutually 
agreed between the commissioner and the insurer, the hearing 
must occur not less than ten days nor more than forty-five 
days after notice is served and must be in the place to be 
designated by the commissioner. The commissioner shall hold 
all hearings under this subsection privately, unless the 
insurer requests a public hearing, in which case the hearing 
must be public. 

History: Effective January 1., 1992. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-01-03.1, 26.1-05-04, 26.1-05-32, 
26.1-06.1-01(3)(a), 26.1-06.1-11(1) 

Section 
45-03-14-01 
45-03-14-02 
45-03-14-03 

45-03-14-04 
45-03-14-05 
45-03-14-06 
45-03-14-07 
45-03-14-08 

45-03-14-09 

CHAPTER 45-03-14 
ADMINISTRATIVE SUPERVISION MODEL 

Definitions 
App 1 i cabil ity 
Notice to Comply With Written Requirements of 

Commissioner- Noncompliance- Administrative 
Supervisor 

Confidentiality of Certain Procedings and Records 
Prohibited Acts During Period of Supervision 
Review and Stay of Action 
Administrative Election of Proceedings 
Other Laws- Conflicts- Meetings Between the 

Commissioner and the Supervisor 
Immunity 

45-03-14-01. Definitions. As used in this chapter: 

1. 11 Consent11 means agreement to administrative supervision by the 
insurer. 

2. "Exceeded its powers" means the following conditions: 

a. The insurer has refused to permit examination of its 
books, papers, accounts, records, or affairs by the 
commissioner, commissioner's deputies, employees, or duly 
commissioned examiners. 
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b. A domestic insurer has unlawfully removed from this state 
books, papers, accounts, or records necessary for an 
examination of the insurer. 

c. The insurer has failed to promptly comply with the 
applicable financial reporting statutes or rules and 
departmental requests relating thereto. 

d. The insurer has neglected or refused 
of the commissioner to make good, 
prescribed by law, any prohibited 
capital, capital stock, or surplus. 

to observe an order 
within the time 

deficiency in its 

e. The insurer is continuing to transact insurance or write 
business after its license has been revoked or suspended 
by the commissioner. 

f. The insurer, by contract or otherwise, has unlawfully or 
has in violation of an order of the commissioner or has 
without first having obtained written approval of the 
commissioner if approval is required by law. 

(1) Totally reinsured its entire outstanding business; or 

(2) Merged or consolidated substantially its entire 
property or business with another insurer. 

g. The insurer engaged in any transaction inwhich it is not 
authorized to engage under the laws of this state. 

h. The insurer refused to comply with a lawful order of the 
commissioner. 

3. 11 Insurer11 means and includes every person engaged as 
indemnitor, surety or contractor in the business of entering 
into contracts of insurance or of annuities as limited to any 
insurer doing business, or has transacted insurance in this 
state, and against whom claims arising from that transaction 
may exist now or in the future. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32 
Law Implemented: NDCC 26.1-01-03.1, 26.1-05-04, 26.1-05-32, 
26.1-06.1-01(3)(a), 26.1-06.1-11 

45-03-14-02. Applicability. The provisions of this chapter apply 
to: 

1. All domestic insurers. 
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2. Any other insurer doing business in this state whose state of 
domicile has asked the commissioner to apply the provisions of 
this chapter as regards such insurer. 

History: Effective January 1, 1992. 
General Authority: NOCC 28-32 
Law Implemented: NDCC 26.1-01-03.1, 
26.1-06.1-01(3)(a), 26.1-06.1-11 

26.1-05-04, 26.1-05-32, 

45-03-14-03. Notice to comply with written requirements of 
commissioner - Noncompliance - Administrative supervision. 

1. An insurer may be subject to administrative supervision by the 
commissioner if upon examination or at any other time it 
appears in the commissioner's discretion that: 

a. The insurer's condition renders the continuance of its 
business hazardous to the public or to its insureds; 

b. The insurer has exceeded its powers granted under its 
certificate of authority and applicable law; 

c. The insurer has failed to comply with the applicable 
provisions of the insurance code; 

d. The business of the 
fraudulently; or 

insurer 

e. The insurer gives its consent. 

' is being conducted 

2. If the commissioner determines that the conditions set forth 
in subsection 1 exist, the commissioner shall: 

a. Notify the insurer of the commissioner's determination; 

b. Furnish to the insurer a written list of the requirements 
to abate this determination; and 

c. Notify the insurer that it is under the superv1s1on of the 
commissioner and that the commissioner is applying and 
effectuating the provisions of the chapter. Such action 
by the commissioner is subject to review pursuant to 
applicable state administrative procedures under North 
Dakota Century Code chapter 28-32. 

3. If placed under administrative supervision, the insurer shall 
have sixty days, or another period of time as designated by 
the commissioner, to comply with the requirements of the 
commissioner subject to the provisions of this chapter. 

4. If it is determined after notice and hearing that the 
conditions giving rise to the supervision still exist at the 
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end of the supervision period 
commissioner may extend such period. 

specified above, the 

5. If it is determined that none of the conditions g1v1ng rise to 
the supervision exist, the commissioner shall release the 
insurer from supervision. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32 
Law Implemented: NOCC 26.1-01-03.1, 
26.1-06.1-01(3)(a), 26.1-06.1-11 

26.1-05-04, 26.1-05-32, 

45-03-14-04. Confidentiality of certain proceedings and records. 

1. Notwithstanding any other provision of law and except as set 
forth herein; proceedings, hearings, notices, correspondence, 
reports, records, and other information in the possession of 
the commissioner or the department relating to the supervision 
of any insurer are confidential except as provided herein. 

2. The personnel of the department shall have access to these 
proceedings, hearings, notices, correspondence, reports, 
records, or information as permitted by the commissioner. 

3. The commissioner may open the proceedings or hearings or 
disclose the notices, correspondence, reports, records, or 
information to a department, agency, or instrumentality of 
this or another state of the United States if the commissioner 
determines that the disclosure is necessary or proper for the 
enforcement of the laws of this or another state of the United 
States. 

4. The commissioner may open the proceedings or hearings or make 
public the notices, correspondence, reports, records, or other 
information if the commissioner deems that it is in the best 
interest of the public or in the best interest of the insurer, 
its insureds, creditors, or the general public. 

5. This section does not apply to hearings, notices, 
correspondence, reports, records, or other information 
obtained upon the appointment of a receiver for the insurer by 
a court of competent jurisdiction. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32 
Law Implemented: NDCC 26.1-01-03.1, 
26.1-06.1-01(3)(a), 26.1-06.1-11 

26.1-05-04, 26.1-05-32, 

45-03-14-05. Prohibited acts during period of superv1s1on. 
During the period of superv1s1on, the commissioner or the commissioner•s 
designated appointee shall serve as the administrative supervisor. The 
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commissioner may provide that the insurer may not do any of the 
following things during the period of supervision, without the prior 
approval of commissioner or the commissioner 1 s appointed supervisor: 

1. Dispose of, convey, or encumber any of its assets or its 
business in force; 

2. Withdraw any of its bank accounts; 

3. Lend any of its funds; 

4. Invest any of its funds; 

5. Transfer any of its property; 

6. Incur any debt, obligation, or liability; 

7. Merge or consolidate with another company; 

8. Approve new premiums or renew any policies; 

9. Enter into any new reinsurance contract or treaty; 

10. Terminate, surrender, forfeit, convert, or lapse any insurance 
policy, certificate, or contract, except for nonpayment of 
premiums due; 

11. Release, pay, or refund premium deposits, accrued cash or loan 
values, unearned premiums, or other reserves on any insurance 
policy, certificate, or contract; 

12. Make any material change in management; or 

13. Increase salaries and benefits of officers or directors or the 
preferential payment of bonuses, dividends, or other payments 
deemed preferential. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32 
Law Implemented: NDCC 26.1-01-03.1, 
26.1-06.1-01(3)(a), 26.1-06.1-11 

26.1-05-04, 26.1-05-32, 

45-03-14-06. Review and stay of action. During the period of 
supervision the insurer may contest an action taken or proposed to be 
taken by the supervisor specifying the manner wherein the action being 
complained of would not result in improving the condition of the 
insurer. Denial of the insurer 1 s request upon reconsideration entitles 
the insurer to request a proceeding under North Dakota Century Code 
chapter 28-32. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32 
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Law Implemented: NDCC 26.1-01-03.1, 26.1-05-04, 26.1-05-32, 
26.1-06.1-01(3)(a), 26.1-06.1-11 

45-03-14-07. Administrative election of proceedings. Nothing 
contained in this chapter precludes the commissioner from initiating 
judicial proceedings to place an insurer in conservation, 
rehabilitation, or liquidation proceedings or other delinquency 
proceedings, however designated under the laws of this state, regardless 
of whether the commissioner has previously init1ated administrative 
supervision proceedings under this chapter against the insurer. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32 
Law Implemented: NDCC 26.1-01-03.1, 
26.1-06.1-01(3)(a), 26.1-06.1-11 

26.1-05-04, 26.1-05-32, 

45-03-14-08. Other laws - Conflicts - Meetings between the 
commissioner and the supervisor. Notwithstanding any other provision of 
law, the commissioner may meet with a supervisor appointed under this 
chapter and with the attorney or other representative of the supervisor, 
without the presence of any other person, at the time of any proceeding 
or during the pendency of any proceeding held under authority of this 
chapter to carry out the commissioner's duties under this chapter or for 
the supervisor to carry out the supervisor's duties under this chapter. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32 
Law Implemented: NDCC 26.1-01-03.1, 
26.1-06.1-01(3)(a), 26.1-06.1-11 

26.1-05-04, 26.1-05-32, 

45-03-14-09. Immunity. There is no liability on the part of, and 
no cause of action of any nature may arise against, the insurance 
commissioner or the department or its employees or agents for any action 
taken by them in the performance of their powers and duties under this 
chapter. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32 
Law Implemented: NDCC 26.1-01-03.1, 26.1-05-04, 
26.1-06.1-01(3)(a), 26.1-06.1-11 

Section 
45-03-15-01 
45-03-15-02 

CHAPTER 45-03-15 
ACCOUNTING PRACTICES AND PROCEDURES 

Accounting Practices and Procedures 
Reporting of Financial Information 
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45-03-15-01. Accounting practices and procedures. Every 
insurance company doing business in this state shall file with the 
commissioner, pursuant to North Dakota Century Code section 26.1-03-07, 
the appropriate national association of insurance commissioners annual 
statement blank, prepared in accordance with the national association of 
insurance commissioners instructions handbook and following the 
accounting procedures and practices prescribed by the national 
association of insurance commissioners accounting practices and 
procedures manuals for property and casualty and life and health 
insurance. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1 

45-03-15-02. Reporting of financial information. Every insurance 
company licensed to do business in this state shall transmit to the 
commissioner and to the national association of insurance commissioners 
its most recent financial statements compiled on a quarterly basis, 
within forty-five days following the calendar quarters ending March 
thirty-first, June thirtieth, and September thirtieth. The financial 
statements must be prepared and filed in the form prescribed by the 
commissioner and in accordance with the national association of 
insurance commissioners instructions handbook and following the 
accounting procedures and practices prescribed by the national 
association of insurance commissioners accounting practices and 
procedures manuals for property and casualty and life and health 
insurance. The commissioner may exempt any company or category or class 
of companies from the filing requirement. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-02-03, 26.1-03-07, 26.1-03-11.1 

CHAPTER 45-03-16 
VALUATION OF SECURITIES AND OTHER INVESTMENTS 

Section 
45-03~16-01 Valuation of Securities and Other Investments 

45-03-16-01. Valuation of securities and other investments. 

1. All securities and investments must be valued in accordance 
with published valuation standards of the national association 
of insurance commissioners including, but not limited to, the 
"accounting practices and procedure manuals" and publications 
by the valuation of securities office of the national 
association of insurance commissioners. 
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2. All investments of insurers authorized to do business in this 
state, for which no rule or method of valuation has been 
otherwise provided, must be valued in the discretion of the 
commissioner at their fair market value, appraised value, or 
at amounts determined by the commissioner as their fair market 
value. If any valuation of an investment by an insurer 
appears to be an unreasonable estimate of its true value, the 
commissioner has the authority to cause the investment to be 
appraised, and the appraised value must be substituted as the 
true value. The appraisal must be made by two disinterested 
and competent persons, one to be appointed by the commissioner 
and one to be appointed by the insurer. In the event these 
two persons fail to agree, they shall appoint a third 
disinterested and competent person, and the estimate of the 
value of the investment, as arrived at by these three persons, 
must be substituted as the true value. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-03-02, 26-1-03-07, 26.1-03-11.1, 26.1-05-19 

45-04-11-01. Fi nancia 1 statement prohibit ions. 

1. No licensed life insurer shall, for reinsurance ceded, reduce 
any liability or establish any asset in any financial 
statement filed with this department if, by the terms of the 
reinsurance agreement, in substance or effect, any of the 
following conditions exist: 

a. The primary effect of the reinsurance agreement is to 
transfer deficiency reserves or excess interest reserves 
to the books of the reinsurer for a 11 risk charge 11 and the 
agreement does not provide for mortality, morbidity, or 
surrender benefit participation by the reinsurer 
consistent with its participation in the deficiency or 
excess interest portion of the policies reinsured; 

b. The reserve credit taken by the ceding insurer is in 
excess of the actuarial reserve necessary, under the North 
Dakota insurance law or rules, including actuarial 
interpretations or standards adopted by the department, to 
support the policy obligations transferred under the 
reinsurance agreement; 

c. The reserve credit taken by the ceding insurer is greater 
than the underlying reserve of the ceding company 
supporting the policy obligations transferred under the 
reinsurance agreement; 

d. The ceding insurer is required to reimburse the reinsurer 
for negative experience under the reinsurance agreement, 
except that neither offsetting experience refunds against 
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prior years• losses nor payment by the ceding insurer of 
an amount equal to prior years• losses upon voluntary 
termination of inforce reinsurance by that ceding insurer 
shall be considered such a reimbursement to the insurer 
for negative experience; 

d7 e. The ceding insurer can be deprived of surplus at the 
reinsurer•s option or automatically upon the occurrence of 
some event, such as the insolvency of the ceding insurer, 
except that termination of the reinsurance agreement by 
the insurer for nonpayment of reinsurance premiums shall 
not be considered to be such a deprivation of surplus; 

e7 f. The ceding insurer must, at specific points in time 
scheduled in the agreement, terminate or automatically 
recapture all or part of the reinsurance ceded; or 

£7 ~ No cash payment is due from the reinsurer, throughout the 
lifetime of the reinsurance agreement, with all 
settlements prior to the termination date of the agreement 
made only· in a 11 reinsurance account 11

, and no funds in such 
account are available for the payment of claims7 ~ 

h. The reinsurance agreement involves the possible payment by 
the ceding insurer to the reinsurer of amounts other than 
from income reasonably expected from the reinsured 
policies. 

2. Notwithstanding subsection 1, a licensed life insurer may, 
with the prior approval of the commissioner, take such reserve 
credit as the commissioner may deem consistent with the 
insurance law or rules, including actuarial interpretations or 
standards adopted by the department. 

History: Effective October 1, 1989; amended effective January 1, 1992. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-05-04, 26.1-05-19, 26.1-05-32 

STAFF COMMENT: Chapter 45-05-07 and chapter 45-05-08 contain all new 
material but are not underscored so as to improve readability. 

Section 
45-05-07-01 
45-05-07-02 
45-05-07-03 

45-05-07-04 

CHAPTER 45-05-07 
ADVISORY ORGANIZATION EXEMPTION -

HIGHLY PROTECTED RISK MARKET 

Definition -Highly Protected Risk Market 
Exemption 
Definition - North Dakota Automobile 

Insurance Plan 
Exemption 
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45-05-07-01. Definition - Highly protected risk market. "Highly 
protected risk market 11 consists of commercial property coverage written 
specifically for large, complex, and multistate commercial and 
industrial properties. Further, the 11 highly protected risk market" is 
characterized by large size, high value, diversity and loss control; and 
with policyholders who are sophisticated commercial insureds employing 
professional risk managers and insurance appraisers on staff. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-25-19 

45-05-07-02. Exemption. The market commonly known as 11 highly 
protected risk market 11 is exempt from the filing restrictions limiting 
filings to prospective loss cost filings as found in North Dakota 
Century Code chapter 26.1-25 and an advisory organization may file fully 
developed rates on behalf of specific companies for this market. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-25-19 

45-05-07-03. Definition - North Dakota automobile insurance plan. 
The North Dakota automobile insurance plan is an association of all 
insurance companies licensed to write automobile insurance in North 
Dakota and is the residual market mechanism for automobile liability 
insurance in North Dakota, through which applicants who are in good 
faith entitled to but unable to procure such insurance through ordinary 
means may obtain such insurance. This plan is managed and operated by 
the automobile insurance plan services office. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-25-19 

45-05-07-04. Exemption. The automobile insurance plan services 
office is exempt from the filing restrictions limiting filings to 
prospective loss cost filings as found in North Dakota Century Code 
chapter 26.1-25 and as an advisory organization may file fully developed 
rates on behalf of the North Dakota automobile insurance plan. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-25-19 
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Section 
45-05-08-01 

CHAPTER 45-05-08 
BINDING INTERCOMPANY ARBITRATION 

Binding Intercompany Arbitration 

45-05-08-01. Binding intercompany arbitration. The commissioner 
hereby appoints arbitration forums, inc., as the organization 
responsible for the arbitration and settlement of disputes between 
insurance companies under North Dakota Century Code section 26.1-41-17. 
Arbitration forums, inc., must file a procedures manual for approval 
with the commissioner. Upon filing and approval of such manual, all 
disputes between insurance companies writing no-fault insurance must be 
resolved by arbitration pursuant to the procedures set forth in said 
manual. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-41-17 

STAFF COMMENT: Chapter 45-06-01.1 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
45-06-01 

45-06-01.1 
45-06-02 
45-06-03 
45-06-04 
45-06-05 

Section 
45-06-01.1-01 
45-06-01.1-02 

ARTICLE 45-06 

ACCIDENT AND HEALTH INSURANCE 

Medicare Supplement Insurance Minimum Standards 
[Superseded] 

Medicare Supplement Insurance Minimum Standards 
Intercarrier Health Insurance Pool 
Standard Health Insurance Proof of Loss Forms 
Advertising Rules 
Long-Term Care Insurance Model Regulation 

CHAPTER 45-06-01 
MEDICARE SUPPLEMENT INSURANCE MINIMUM STANDARDS 

[Superseded by Chapter 45-06-01.1] 

CHAPTER 45-06-01.1 
MEDICARE SUPPLEMENT INSURANCE MINIMUM STANDARDS 

Applicability and Scope 
Definitions 
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45-06-01.1-03 
45-06-01.1-04 
45-06-01.1-05 

45-06-01.1-06 

45-06-01.1-07 
45-06-01.1-08 
45-06-01.1-09 
45-06-01.1-10 
45-06-01.1-11 

45-06-01.1-12 

45-06-01.1-13 
45-06-01.1-14 
45-06-01.1-15 

45-06-01.1-16 
45-06-01.1-17 
45-06-01.1-18 

45-06-01.1-19 
45-06-01.1-20 

45-06-01.1-21 

Policy Definitions and Terms 
Policy Provisions 
Minimum Benefit Standards for Policies or 

Certificates Issued for Delivery Prior to 
January 1, 1992 

Benefit Standards for Policies or Certificates 
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45-06-01.1-01. Applicability and scope. 

1. Except as otherwise specifically provided in sections 
45-06-01.1-05, 45-06-01.1-10, 45-06-01.1-11, and 
45-06-01.1-19, this chapter applies to: 

a. All medicare supplement policies delivered or issued for 
delivery in this state on or after the effective date 
hereof; and 

b. All certificates issued under group medicare supplement 
policies which certificates have been delivered or issued 
for delivery in this state. 

2. This chapter does not apply to a policy or contract of one or 
more employers or labor organizations, or of the trustees of a 
fund established by one or more employers or labor 
organizations, or combination thereof, for employees or former 
employees, or a combination thereof, or for members or former 
members, or a combination thereof, of the labor organizations. 

History: Effective January 1, 1992. 
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General Authority: NDCC 26.1-36.1-02(1)(2), 26.1-36.1-03 
Law Implemented: NDCC 26.1-36.1 

45-06-01.1-02. Definitions. For purposes of this chapter: 

1. "Certificate form 11 means the form on which the certificate is 
delivered or issued for delivery by the issuer. 

2. "Issuer" includes 
societies, health 
organizations, and 
delivery in this 
certificates. 

insurance companies, fraternal benefit 
care service plans, health maintenance 
any other entity delivering or issuing for 
state medicare supplement policies or 

3. "Policy form" means the form on which the policy is delivered 
or issued for delivery by the issuer. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-02(1)(2), 26.1-36.1-03 
Law Implemented: NDCC 26.1-36.1 

45-06-01.1-03. Policy definitions and terms. No policy or 
certificate may be advertised, solicited, or issued for delivery in this 
state as a medicare supplement policy or certificate unless such policy 
or certificate contains definitions or terms which conform to the 
requirements of this section. 

1. 11 Accident 11
, "accidental injury 11

, or "accidental means" must be 
defined to employ 11 result 11 language and may not include words 
which establish an accidental means test or use words such as 
"external, violent, visible wounds" or similar words of 
description or characterization. 

2. 

a. The definition may not be more restrictive than the 
following: "Injury or injuries for which benefits are 
provided means accidental bodily injury sustained by the 
insured person which is the direct result of an accident, 
independent of disease or bodily infirmity or any other 
cause, and occurs while insurance coverage is in force". 

b. Such definition may provide that 
injuries for which benefits are 
under any workers• compensation, 
similar law, or motor vehicle 
prohibited by law. 

injuries do not include 
provided or available 
employer 1 s liability or 
no-fault plan, unless 

"Benefit period" or "medicare benefit period" may not be 
defined more restrictively than as defined in the medicare 
program. 
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3. 11 Convalescent nursing home", "extended care facility", or 
11 skilled nyrsing facility 11 may not be defined more 
restrictively than as defined in the medicare program. 

4. "Health care expenses" means expenses of health maintenance 
organizations associated with the delivery of health care 
services, which expenses are analogous to incurred losses of 
insurers. Such expenses may not include: 

a. Home office and overhead costs; 

b. Advertising costs; 

c. Commissions and other acquisition costs; 

d. Taxes; 

e. Capital costs; 

f. Administrative costs; and 

g. Claims processing costs. 

5. 11 Hospital 11 may be defined in relation to its status, 
facilities, and available services or to reflect its 
accreditation by the joint commission on accreditation of 
hospitals, but not more restrictively than as defined in the 
medicare program. 

6. 11 Medicare 11 must be defined in the policy and certificate. 

7. 

Medicare may be substantially defined as 11 The Health Insurance 
for the Aged Act, Title XVIII of the Social Security 
Amendments of 1965 as Then Constituted or Later Amended", or 
"Title I, Part I of Public Law 89-97, as Enacted by the 
Eighty-Ninth Congress of the United States of America and 
popularly known as the Health Insurance for the Aged Act, as 
then constituted and any later amendments or substitutes 
thereof", or words of similar import. 

11Medicare eligible expenses" means expenses 
covered by medicare, to the extent recognized 
and medically necessary by medicare. 

of the kinds 
as reasonable 

8. "Physician" may not be defined more restrictively than as 
defined in the medicare program. 

9. "Sickness11 may not be defined to be more restrictive than the 
following: "Sickness means illness or disease of an insured 
person which first manifests itself after the effective date 
of insurance and while the insurance is in force." The 
definition may be further modified to exclude sicknesses or 
diseases for which benefits are provided under any workers• 
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compensation, occupational disease, employer 1 s liability, or 
similar law. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-02(1)(2), 26.1-36.1-03 
law Implemented: NDCC 26.1-36.1 

45-06-01.1-04. Policy provisions. 

1. Except for permitted preexisting condition clauses as 
described in subdivision a of subsection 1 of section 
45-06-01.1-05 and subdivision a of subsection 1 of section 
45-06-01.1-06, no policy or certificate may be advertised, 
solicited, or issued for delivery in this state as a medicare 
supplement policy if such policy or certificate contains 
limitations or exclusions on coverage that are more 
restrictive than those of medicare. 

2. No medicare supplement policy or certificate may use waivers 
to exclude, limit, or reduce coverage or benefits for 
specifically named or described preexisting diseases or 
physical conditions. 

3. No medicare supplement policy or certificate in force in the 
state may contain benefits which duplicate benefits provided 
by medicare. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-02(1)(2), 26.1-36.1-03 
law Implemented: NDCC 26.1-36.1-02 

45-06-01.1-05. Minimum benefit standards for policies or 
certificates issued for delivery prior to January 1, 1992. No policy or 
certificate may be advertised, solicited, or issued for delivery in this 
state as a medicare supplement policy or certificate unless it meets or 
exceeds the following minimum standards. These are minimum standards 
and do not preclude the inclusion of other provisions or benefits which 
are not inconsistent with these standards: 

1. General standards. The following standards apply to medicare 
supplement policies and certificates and are in addition to 
all other requirements of this rule: 

a. A medicare supplement policy or certificate may not 
exclude or limit benefits for losses incurred more than 
six months from the effective date of coverage because it 
involved a preexisting condition. The policy or 
certificate may not define a preexisting condition more 
restrictively than a condition for which medical advice 
was given or treatment was recommended by or received from 
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a physician within six months before the effective date of 
coverage. 

b. A medicate supplement policy or certificate may not 
indemnify against losses resulting from sickness on a 
different basis than losses resulting from accidents. 

c. A medicare supplement policy or certificate must provide 
that benefits designed to cover cost-sharing amounts under 
medicare will be changed automatically to coincide with 
any changes in the applicable medicare deductible amount 
and copayment percentage factors. Premiums may be 
modified to correspond with such changes. 

d. A "noncancelable", "guaranteed renewable", or 
"noncancelable and guaranteed renewable 11 medicare 
supplement policy may not: 

(1) Provide for termination 
solely because of the 
specified for termination 
other than the nonpayment 

of coverage 
occurrence of 
of coverage of 
of premium; or 

of a spouse 
an event 

the insured, 

(2) Be canceled or nonrenewed by the issuer solely on the 
grounds of deterioration of health. 

e. (1) Except as authorized by the commissioner of this 
state, an issuer may neither cancel nor nonrenew a 
medicare supplement policy or certificate for any 
reason other than nonpayment of premium or material 
misrepresentation. 

(2) If a group medicare supplement insurance policy is 
terminated by the group policyholder and not replaced 
as provided in paragraph 4, the issuer must offer 
certificate holders an individual medicare supplement 
policy. The issuer must offer the certificate holder 
at least the following choices: 

(a) An individual medicare 
currently offered by 
comparable benefits to 
terminated group medicare 

supplement policy 
the issuer having 

those contained in the 
supplement policy; and 

(b) An individual medicare supplement policy which 
provides only such benefits as are required to 
meet the minimum standards as defined in 
subsection 2 of section 45-06-01.1-06. 

(3) If membership in a group is terminated, the issuer 
must: 
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(a) Offer the certificate holder 
opportunities as are described 
or 

such conversion 
in paragraph 2; 

(b) At the option of the group policyholder, offer 
the certificate holder continuation of coverage 
under the group policy. 

(4) If a group medicare supplement policy is replaced by 
another group medicare supplement policy purchased by 
the same policyholder, the succeeding issuer must 
offer coverage to all persons covered under the old 
group policy on its date of termination. Coverage 
under the new group policy may not result in any 
exclusion for preexisting conditions that would have 
been covered under the group policy being replaced. 

f. Termination of a medicare supplement policy or certificate 
must be without prejudice to any continuous loss which 
commenced while the policy was in force, but the extension 
of benefits beyond the period during which the policy was 
in force may be predicated upon the continuous total 
disability of the insured, limited to the duration of the 
policy benefit period, if any, or to payment of the 
maximum benefits. 

2. Minimum benefit standards. 

a. Coverage of part A medicare eligible expenses for 
hospitalization to the extent not covered by medicare from 
the sixty-first day through the ninetieth day in any 
medicare benefit period. 

b. Coverage for either all or none of the medicare part A 
inpatient hospital deductible amount. 

c. Coverage of part A medicare eligible expenses incurred as 
daily hospital charges during use of medicare 1 s lifetime 
hospital inpatient reserve days. 

d. Upon exhaustion of all medicare hospital inpatient 
coverage including the lifetime reserve days, coverage of 
ninety percent of all medicare part A eligible expenses 
for hospitalization not covered by medicare subject to a 
lifetime maximum benefit of an additional three hundred 
sixty-five days. 

e. Coverage under medicare part A for the reasonable cost of 
the first three pints of blood (or equivalent quantities 
of packed red blood cells, as defined under federal 
regulations) unless replaced in accordance with federal 
regulations or already paid for under part B. 
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f. 

g. 

Coverage 
expenses 
subject 
equal to 
dollars). 

for 
under 
to a 
the 

the coinsurance amount of medicare eligible 
part B regardless of hospital confinement, 

maximum calendar year out-of-pocket amount 
medicare part B deductible (one hundred 

Effective January 1, 1990, coverage under 
for the reasonable cost of the first three 
(or equivalent quantities of packed red 
defined under federal regulations), unless 
federal regulations), unless replaced in 
federal regulations or already paid for 
subject to the medicare deductible amount. 

medicare part B 
pints of blood 
blood cells, as 
defined under 

accordance with 
under part A, 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-02(1)(2), 26.1-36.1-03 
Law Implemented: NDCC 26.1-36.1-02 

45-06-01.1-06. Benefit standards for policies or certificates 
issued or delivered on or after January 1, 1992. The following 
standards are applicable to all medicare supplement policies or 
certificates delivered or issued for delivery in this state on or after 
January 1, 1992. No policy or certificate may be advertised, solicited, 
delivered, or issued for delivery in this state as a medicare supplement 
policy or certificate unless it complies with these benefit standards: 

1. General standards. The following standards apply to medicare 
supplement policies and certificates and are in addition to 
all other requirements of this rule: 

a. A medicare supplement policy or certificate may not 
exclude or limit benefits for losses incurred more than 
six months from the effective date of coverage because it 
involved a preexisting condition. The policy or 
certificate may not define a preexisting condition more 
restrictively than a condition for which medical advice 
was given or treatment was recommended by or received from 
a physician within six months before the effective date of 
coverage. 

b. A medicare supplement policy or certificate may not 
indemnify against losses resulting from sickness on a 
different basis than losses resulting from accidents. 

c. A medicare supplement policy or certificate must provide 
that benefits designed to cover cost-sharing amounts under 
medicare will be changed automatically to coincide with 
any changes in the applicable medicare deductible amount 
and copayment percentage factors. Premiums may be 
modified to correspond with such changes. 
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d. No medicare supplement policy or certificate may provide 
for termination of coverage of a spouse solely because of 
the occurrence of an event specified for termination of 
coverage of the insured, other than the nonpayment of 
premium. 

e. Each medicare supplement policy must be guaranteed 
renewable and: 

(1) The issuer may not cancel or nonrenew the policy 
solely on the ground of health status of the 
individual. 

(2) The issurer may not cancel or nonrenew the policy for 
any reason other than nonpayment of premium or 
material misrepresentation. 

(3) If the medicare supplement policy is terminated by 
the group policyholder and is not replaced as 
provided under paragraph 5 of subdivision e of 
subsection 1 of section 45-06-01.1-06, the issuer 
must offer certificate holders an individual medicare 
supplement policy which (at the option of the 
certificate holder): 

(a) Provides for continuation of the benefits 
contained in the group policy; or 

(b) Provides for such benefits as otherwise meets 
the requirements of this subsection. 

(4) If an individual is a certificate holder in a group 
medicare supplement policy and the individual 
terminates membership in the group, the issuer must: 

(a) Offer the certificate holder the conversion 
opportunity described in paragraph 3 of 
subdivision e of subsection 1 of section 
45-06-01.1-06; or 

(b) At the option of the group policyholder, offer 
the certificate holder continuation of coverage 
under the group policy. 

(5) If a group medicare supplement policy is replaced by 
another group medicare supplement policy purchased by 
the same policyholder, the succeeding issuer must 
offer coverage to all persons covered under the old 
group policy on its date of termination. Coverage 
under the new policy may not result in any exclusion 
for preexisting conditions that would have been 
covered under the group policy being replaced. 
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f. Termination of a medicare supplement policy or certificate 
must be without prejudice to any continuous loss which 
commenced while the policy was in force, but the extension 
of benefits beyond the period during which the policy was 
in force may be conditioned upon the continuous total 
disability of the insured, limited to the duration of the 
policy benefit period, if any, or payment of the maximum 
benefits. 

g. (1) A medicare supplement policy or certificate must 
provide that benefits and premiums under the policy 
or certificate must be suspended at the request of 
the policyholder or certificate holder for the period 
(not to exceed twenty-four months) in which the 
policyholder or certificate holder has applied for 
and is determined to be entitled to medicaid under 
title XIX of the Social Security Act [42 U.S.C. 1396, 
et seq.], but only if the policyholder or certificate 
holder notifies the issuer of such policy or 
certificate within ninety days after the date the 
individual becomes entitled to such assistance. Upon 
receipt of timely notice, the issuer shall return to 
the policyholder or certificate holder that portion 
of the premium attributable to the period of medicaid 
eligibility, subject to adjustment for paid claims . 

(2) If such suspension occurs and if the policyholder or 
certificate holder loses entitlement to such medical 
assistance, such policy or certificate shall be 
automatically reinstituted (effective as of the date 
of termination of such entitlement) as of the 
termination of such entitlement if the policyholder 
or certificate holder provides notice of loss of such 
entitlement within ninety days after the date of such 
loss and pays the premium attributable to the period, 
effective as of the date of termination of such 
entitlement. 

(3) Reinstitution of such coverages: 

(a) May not provide for any waiting period with 
respect to treatment of preexisting conditions; 

(b) Must provide for coverage which is substantially 
equivalent to coverage in effect before the date 
of such suspension; and 

(c) Must provide for classification of premiums on 
terms at least as favorable to the policyholder 
or certificate holder as the premium 
classification terms that would have applied to 
the policyholder or certificate holder had the 
coverage not been suspended. 

775 





2. Standards for basic (core) benefits common to all benefit 
plans. Every issuer must make available a policy or 
certificate including only the following basic core package of 
benefits to each prospective insured. An issuer may make 
available to prospective insureds any of the other medicare 
supplement insurance benefit plans in addition to the basic 
core package, but not in lieu thereof: 

a. Coverage of part A medicare eligible expenses for 
hospitalization to the extent not covered by medicare from 
the sixty-first day through the ninetieth day in any 
medicare benefit period. 

b. Coverage of part A medicare eligible expenses incurred for 
hospftalization to the extent not covered by medicare for 
each medicare lifetime inpatient reserve day used. 

c. Upon exhaustion of the medicare hospital inpatient 
coverage including the lifetime reserve days, coverage of 
the medicare part A eligible expenses for hospitalization 
paid at the diagnostic related group day outlier per diem 
or other appropriate standard of payment, subject to a 
lifetime maximum benefit of an additional three hundred 
sixty-five days. 

d. Coverage under medicare parts A and 8 for the reasonable 
cost of the first three pints of blood (or equivalent 
quantities of packed red blood cells, as defined under 
federal regulations) unless replaced in accordance with 
federal regulations. 

e. Coverage for the coinsurance amount of medicare eligible 
expenses under part 8 regardless of hospital confinement, 
subject to the medicare part 8 deductible. 

3. Standards for additional benefits. The following additional 
benefits must be included in medicare supplement benefit plans 
11 811 through 11 J 11 only as provided by section 45-06-01.1-07: 

a. Medicare part A deductible: Coverage for all of the 
medicare Part A inpatient hospital deductible amount per 
benefit period. 

b. Skilled nursing facility care: Coverage for the actual 
billed charges up to the coinsurance amount from the 
twenty-first day through the one hundredth day in a 
medicare benefit period for posthospital skilled nursing 
facility care eligible under medicare part A. 

c. Medicare part 8 deductible: Coverage for all of the 
medicare part 8 deductible amount per calendar year 
regardless of hospital confinement. 
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d. Eighty percent of the medicare part 8 excess charges: 
Coverage for eighty percent of the difference between the 
actual medicare part 8 charge as billed, not to exceed any 
charge limitation established by the medicare program or 
state law, and the medicare-approved part 8 charge. 

e. One hundred percent of the medicare part 8 excess charges: 
Coverage for all of the difference between the actual 
medicare part 8 charge as billed, not to exceed any charge 
limitation established by the medicare program or state 
law, and the medicare-approved part 8 charge. 

f. Basic outpatient prescription drug benefit: Coverage for 
fifty percent of outpatient prescription drug charges, 
after a two hundred fifty dollar calendar year deductible, 
to a maximum of one thousand two hundred fifty dollars in 
benefits received by the insured per calendar year, to the 
extent not covered by medicare. 

g. Extended outpatient prescription drug benefit: Coverage 
for fifty percent of outpatient prescription drug charges, 
after a two hundred fifty dollar calendar year deductible 
to a maximum of three thousand dollars in benefits 
received by the insured per calendar year, to the extent 
not covered by medicare. 

h. Medically necessary emergency care in a foreign country: 
Coverage to the extent not covered by medi car.e for eighty 
percent of the billed charges for medicare-eligible 
expenses for medically necessary emergency hospital, 
physician, and medical care received in a foreign county, 
which care would have been covered by medicare if provided 
in the United States and which care began during the first 
sixty consecutive days of each trip outside the United 
States, subject to a calendar year deductible of two 
hundred fifty dollars, and a lifetime maximum benefit of 
fifty thousand dollars. For purposes of this benefit, 
11 emergency care 11 means care needed immediately because of 
an injury or an illness of sudden and unexpected onset. 

i. Preventive medical care benefit: 
following preventive health services: 

Coverage for the 

(1) An annual clinical preventive medical history and 
physical examination that may include tests and 
services from subparagraph 2 and patient education to 
address preventive health care measures. 

(2) Any one or a combination of the following preventive 
screening tests or preventive services, the frequency 
of which is considered medically appropriate: 
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(a) Fecal occult blood test or digital rectal 
examination. 

(b) Mammogram. 

(c) Dipstick urinalysis for hematuria, bacteriuria, 
and proteinauria. 

(d) Pure tone, air only, hearing screening test, 
administered or ordered by a physician. 

(e) Serum cholesterol screening every five years. 

(f) Thyroid function test. 

(g) Diabetes screening. 

(3) Influenza vaccine administered at any appropriate 
time during the year and tetanus and diphtheria 
booster every ten years. 

(4) Any other tests or preventive measures determined 
appropriate by the attending physician. 

Reimbursement must be for the actual charges up to one 
hundred percent of the medicare-approved amount for each 
service, as if medicare were to cover the service as 
identified in American medical association current 
procedural terminology codes, to a maximum of one hundred 
twenty dollars annually under this benefit. This benefit 
may not include payment for any procedure covered by 
medicare. 

j. At-home recovery benefit: Coverage for services to 
provide short-term, at-home assistance with activities of 
daily living for those recovering from an illness, injury, 
or surgery. 

(1) For purposes of this benefit, the following 
definitions apply: 

(a) 11Activities of daily living 11 includes, but is 
not limited to bathing, dressing, personal 
hygiene, transferring, eating, ambulating, 
assistance with drugs that are normally 
self-administred, and changing bandages or other 
dressings. 

(b) 11 Care provider" means a duly qualified or 
licensed home health aide or homemaker, personal 
care aide, or nurse provided through a licensed 
home health care agency or referred by a 
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licensed referral agency or licensed nurses 
registry. 

(c) "Home" means any place used by the insured as a 
place of residence, provided that such place 
would qualify as a residence for home health 
care services covered by medicare. A hospital 
or skilled nursing facility may not be 
considered the insured's place of residence. 

(d) "At-home recovery visit" means the period of a 
visit required to provide at home recovery care, 
without limit on the duration of the visit, 
except each consecutive four hours in a 
twenty-four-hour period of services provided by 
a care provider is one visit. 

(2) Coverage requirements and limitations. 

(a) At-home recovery services provided must be 
primarily services which assist in activities of 
daily living. 

(b) The insured's attending physician must certify 
that the specific type and frequency of at-home 
recovery services are necessary because of a 
condition for which a home care plan of 
treatment was approved by medicare. 

(c) Coverage is limited to: 

. (i) No more than the number and type of at-home 
recovery visits certified as necessary by 
the insured's attending physician. The 
total number of at-home recovery visits may 
not exceed the number of medicare-approved 
home health care visits under a 
medicare-approved home care plan of 
treatment. 

(ii) The actual charges for each visit up to a 
maximum reimbursement of forty dollars per 
visit. 

(iii) One thousand six hundred do 11 ars per 
calendar year. 

(iv) Seven visits in any one week. 

(v) Care furnished on a visiting basis in the 
insured's home. 
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(vi) Services provided by a care provider as 
defined in this section. 

(vii) At-home recovery visits while the insured 
is covered under the policy or certificate 
and not otherwise excluded. 

(viii) At-home recovery visits received during the 
period the insured is receiving medicare
approved home care services or no more than 
eight weeks after the service date of the 
last medicare approved home health care 
visit. 

(3) Coverage is excluded for: 

(a) Home care visits paid for by medicare or other 
government programs; and 

(b) Care provided 
volunteers, or 
providers. 

by family 
providers who 

members, 
are not 

unpaid 
care 

k. New or innovative benefits. An issuer may, with the prior 
approval of the commissioner, offer policies or 
certificates with new or innovative benefits in addition 
to the benefits provided in a policy or certificate that 
otherwise complies with the applicable standards. Such 
new or innovative benefits may include benefits that are 
appropriate to medicare supplement insurance, new or 
innovative, not otherwise available, cost effective, and 
offered in a manner which is consistent with the goal of 
simplification of medicare supplement policies. New or 
innovative benefits should offer uniquely different or 
significantly expanded coverages. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-02(1)(2), 26.1-36.1-03 
Law Implemented: NDCC 26.1-36.1-02 

45-06-01.1-07. Standard medicare supplement benefit plans. 

1. An issuer shall make available to each prospective 
policyholder and certificate holder a policy form or 
certificate form containing only the basic core benefits, as 
defined in subsection 2 of section 45-06-01.1-06. 

2. No groups, packages, or combinations of medicare supplement 
benefits other than those listed in this section may be 
offered for sale in this state, except as may be permitted in 
subdivision k of subsection 3 of section 45-06-01.1-06 and in 
section 45-06-01.1-08. 
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3. Benefit plans must be uniform in structure, language, 
designation, and format to the standard benefit plans "A" 
through "J" listed in this section and conform to the 
definitions in section 45-06-01.1-02 and contained in North 
Dakota Century Code section 26.1-36.1-01. Each benefit must 
be structured in accordance with the format provided in 
subsections 2 and 3 of section 45-06-01.1-06 and list the 
benefits in the order shown in this section. For purposes of 
this section, "structure, language, and format" means style, 
arrangement, and overall content of a benefit. 

4. An issuer may use, in addition to the benefit plan 
designations required in subsection 3, other designations to 
the extent permitted by law. 

5. Makeup of benefit plans: 

a. Standardized medicare supplement benefit plan "A" is 
limited to the basic (core) benefits common to all benefit 
plans, as defined in subsection 2 of section 
45-06-01.1-06. 

b. Standardized medicare supplement benefit plan 11 811 may 
include only the following: The core benefit as defined 
in subsection 2 of section 45-06-01.1-06, plus the 
medicare part A deductible as defined in subdivision a of 
subsection 3 of section 45-06-01.1-06. 

c. Standardized medicare supplement benefit plan 11 C" may 
include only the following: The core benefit as defined 
in subsection 2 of section 45-06-01.1-06, plus the 
medicare part A deductible, skilled nursing facility care, 
medicare part B deductible and medically necessary 
emergency care in a foreign country as defined in 
subdivisions a, b, c, and h of subsection: of section 
45-06-01.1-06, respectively. 

d. Standardized medicare supplement benefit plan "D" may 
include only the following: The core benefit as defined 
in subsection 2 of section 45-06-01.1-06, plus the 
medicare part A deductible, skilled nursing facility care, 
medically necessary emergency care in a foreign country 
and the at-home recovery benefit as defined in 
subdivisions a, b, h, and j of subsection 3 of section 
45-06-01.1-06, respectively. 

e. Standardized medicare supplement benefit plan "E11 may 
include only the following: The core benefit as defined 
in subsection 2 of section 45-06-01.1-06, plus the 
medicare part A deductible, skilled nursing facility care, 
medically necessary emergency care in a foreign country, 
and preventive medical care as defined in subdivisions a, 
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b, h, and i of subsection 3 of section 45-06-01.1-06, 
respectively. 

f. Standardized medicare supplement benefit plan "F" may 
include only the following: The core benefit as defined 
in subsection 2 of section 45-06-01.1-06, plus the 
medicare part A deductible, the skilled nursing facility 
care, the medicare part B deductible, one hundred percent 
of the medicare part B excess charges, and medically 
necessary emergency care in a foreign country as defined 
in subdivisions a, b, c, e, and h of subsection 3 of 
section 45-06-01.1-06, respectively. 

g. Standardized medicare supplement benefit plan "G11 may 
include only the following: The core benefit as defined 
in subsection 2 of section 45-06-01.1-06, plus the 
medicare part A deductible, skilled nursing facility care, 
eighty percent of the medicare part B excess charges, 
medically necessary emergency care in a foreign country, 
and the at-home recovery benefit as defined in 
subdivisions a, b, d, h, and j of subsection 3 of section 
45-06-01.1-06, respectively. 

h. Standardized medicare supplement benefit plan 11 H11 may 
consist of only the following: The core benefit as 
defined in subsection 2 of section 45-06-01.1-06, plus the 
medicare part A deductible, skilled nursing facility care, 
basic prescription drug benefit, and medically necessary 
emergency care in a foreign country as defined in 
subdivisions a, b, f, and h of subsection 3 of section 
45-06-01.1-06, respectively. 

i. Standardized medicare supplement benefit plan 11 111 may 
consist of only the following: The core benefit as 
defined in subsection 2 of section 45-06-01.1-06, plus the 
medicare part A deductible, skilled nursing facility care, 
one hundred percent of the medicare part B excess charges, 
basic prescription drug benefit, medically necessary 
emergency care in a foreign country, and at-home recovery 
benefit as defined in subdivisions a, b, e, f, h, and j of 
subsection 3 of section 45-06-01.1-06, respectively. 

j. Standardized medicare supplement benefit plan 11J 11 may 
consist of only the following: The core benefit as 
defined in subsection 2 of section 45-06-01.1-06, plus the 
medicare part A deductible, skilled nursing facility care, 
medicare part B deductible, one hundred percent of the 
medicare part B excess charges, extended prescription drug 
benefit, medically necessary emergency care in a foreign 
country, preventive medical care, and at-home recovery 
benefit as defined in subdivisions a, b, c, e, g, h, i, 
and j of subsection 3 of section 45-06-01.1-06, 
respectively. 
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History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-02(1)(2), 26.1-36.1-03 
Law Implemented: NDCC 26.1-36.1-02 

45-06-01.1-08. Medicare select policies and certificates. 

1. a. This section applies to medicare select policies and 
certificates, as defined in this section. 

b. No policy or certificate may be advertised as a medicare 
select policy or certificate unless it meets the 
requirements of this section. 

2. For the purposes of this section: 

a. 11 Complaint11 means any 
individual concerning a 
network providers. 

dissatisfaction 
medicare select 

expressed by an 
issuer or its 

b. 11 Grievance 11 means dissatisfaction expressed in writing by 
an individual insured under a medicare select policy or 
certificate with the administration, claims practices, or 
provision of services concerning a medicare select issuer 
or its network providers. 

c. "Medicare select issuer 11 means an issuer offering, or 
seeking to offer, a medicare select policy or certificate. 

d. 11 Medicare select policy 11 or 11 medicare select certificate 11 

mean respectively a medicare supplement policy or 
certificate that contains restricted network provisions. 

e. 11 Network provider 11 means a provider of health care, or a 
group of providers of health care, which has entered into 
a written agreement with the issuer to provide benefits 
insured under a medicare select policy. 

f. 11 Restricted network provision 11 means any prov1s1on which 
conditions the payment of benefits, in whole or in part, 
on the use of network providers. 

g. 11 Service area 11 means the geographic area approved by the 
commissioner within which an issuer is authorized to offer 
a medicare select policy. 

3. The commissioner may authorize an issuer to offer a medicare 
select policy or certificate, pursuant to this section and 
section 4358 of the Omnibus Budget Reconciliation Act of 1990 
[Pub. L. 101-508; 104 Stat. 1388; 42 U.S.C. 1395ss(t)(1)] if 
the commissioner finds that the issuer has satisfied all of 
the requirements of this regulation. 
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4. A medicare select issuer may not issue a medicare select 
policy or certificate in this state until its plan of 
operation has been approved by the commissioner. 

5. A medicare select issuer must file a proposed plan of 
operation with the commissioner in a format prescribed by the 
commissioner. The plan of operation must contain at least the 
following information: 

a. Evidence that all covered services that are subject to 
restricted network provisions are available and accessible 
through network providers, including a demonstration that: 

(1) Such services can be provided by network providers 
with reasonable promptness with respect to geographic 
location, hours of operation, and after-hour care. 
The hours of operation and availability of after-hour 
care must reflect usual practice in the local area. 
Geographic availability must reflect the usual 
traveltimes within the community. 

(2) The number of network providers in the service area 
is sufficient, with respect to current and expected 
policyholders, either: 

(a) To deliver adequately all services that are 
subject to a restricted network provision; or 

(b) To make appropriate referrals. 

(3) There are written agreements with network providers 
describing specific responsibilities. 

(4) Emergency care is available twenty-four hours per day 
and seven days per week. 

(5) In the case of covered services that are subject to a 
restricted network provision and are provided on a 
prepaid basis, there are written agreements with 
network providers prohibiting such providers from 
billing or otherwise seeking reimbursement from or 
recourse against any individual insured under a 
medicare select policy or certificate. This 
paragraph does not apply to supplemental charges or 
coinsurance amounts as stated in the medicare select 
policy or certificate. 

b. A statement or map providing a clear description of the 
service area. 

c. A description of the grievance procedure to be utilized. 

d. A description of the quality assurance program, including: 
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(1) The formal organizational structure; 

(2) The written criteria for selection, retention, and 
removal of network providers; and 

(3) The procedures for evaluating quality of care 
provided by network providers and the process to 
initiate corrective action when warranted. 

e. A list and description, by specialty, of the network 
providers. 

f. Copies of the written information proposed to be used by 
the issuer to comply with subsection 9. 

g. Any other information requested by the commissioner. 

6. a. A medicare select issuer must file any proposed changes to 
the pl~n of operation, except for changes to the list of 
network providers, with the commissioner prior to 
implementing such changes. Such changes must be 
considered approved by the commissioner after thirty days 
unless specifically disapproved. 

b. An updated list of network providers must be filed with 
the commissioner at least quarterly. 

7. A medicare select policy or certificate may not restrict 
payment for covered services provided by non-network providers 
if: 

a. The services are for symptoms requiring emergency care or 
are immediately required for an unforeseen illness, 
injury, or a condition; and 

b. It is not reasonable to obtain such services through a 
network provider. 

8. A medicare select policy or certificate must provide payment 
for full coverage under the policy for covered services that 
are not available through network providers. 

9. A medicare select issuer must make full and fair disclosure in 
writing of the provisions, restrictions, and limitations of 
the medicare select policy or certificate to each applicant. 
This disclosure must include at least the following: 

a. An outline of coverage sufficient to permit the applicant 
to compare the coverage and premiums of the medicare 
select policy or certificate with: 

(1) Other medicare supplement policies or certificates 
offered by the issuer; and 
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(2) Other medicare select policies or certificates. 

b. A description (including address, telephone number, and 
hours of operation) of the network providers, including 
primary care physicians, specialty physicians, hospitals, 
and other providers. 

c. A description of the restricted network provisions, 
including payments for coinsurance and deductibles when 
providers other than network providers are utilized. 

d. A description of coverage for emergency and urgently 
needed care and other out-of-service area coverage. 

e. A description of limitations on referrals to restricted 
network providers and to other providers. 

f. A description of the policyholder•s rights to purchase any 
other medicare supplement policy or certificate otherwise 
offered by the issuer. 

g. A description of the medicare select issuer•s quality 
assurance program and grievance procedure. 

10. Prior to the sale of a medicare select policy or certificate, 
a medicare select issuer must obtain from the applicant a 
signed and dated form stating that the applicant has received 
the information provided pursuant to subsection 9 and that the 
applicant understands the restrictions of the medicare select 
policy or certificate. 

11. A medicare select issuer must have and use procedures for 
hearing complaints and resolving written grievances from the 
subscribers. Such procedures must be aimed at mutual 
agreement for settlement and may include arbitration 
procedures. 

a. The grievance procedure must be described in the policy 
and certificates and in the outline of coverage. 

b. At the time the policy or certificate is issued, the 
issuer must provide detailed information to the 
policyholder describing how a grievance may be registered 
with the issuer. 

c. Grievances must be considered in a timely manner and 
be transmitted to appropriate decisionmakers who 
authority to fully investigate the issue and 
corrective action. 

shall 
have 
take 

d. If a grievance is found to be valid, corrective action 
must be taken promptly. 

786 



e. All concerned parties must be notified about the results 
of a grievance. 

f. The issuer must report no later than each March 
thirty-first to the commissioner regarding its grievance 
procedure. The report must be in a format prescribed by 
the commissioner and must contain the number of grievances 
filed in the past year and a summary of the subject, 
nature, and resolution of such grievances. 

12. At the time of initial purchase, a medicare select issuer must 
make available to each applicant for a medicare select policy 
or certificate the opportunity to purchase any medicare 
supplement policy or certificate otherwise offered by the 
issuer. 

13. a. At the request of an individual insured under a medicare 
select policy or certificate, a medicare select issuer 
must make available to the individual insured the 
opportunity to purchase a medicare supplement policy or 
certificate offered by the issuer which has comparable or 
lesser benefits and which does not contain a restricted 
network provision. The issuer must make such policies or 
certificates available without requiring evidence of 
insurability after the medicare supplement policy or 
certificate has been in force for six months. 

b. For the purposes of this subsection, a medicare supplement 
policy or certificate will be considered to have 
comparable or lesser benefits unless it contains one or 
more significant benefits not included in the medicare 
select policy or certificate being replaced. For the 
purposes of this paragraph, a significant benefit means 
coverage for the medicare part A deductible, coverage for 
prescription drugs, coverage for at-home recovery 
services, or coverage for medicare part B excess charges. 

14. Medicare select policies and certificates must provide for 
continuation of coverage in the event the secretary of health 
and human services determines that medicare select policies 
and certificates issued pursuant to this section should be 
discontinued due to either the failure of the medicare select 
program to be reauthorized under law or its substantial 
amendment. 

a. Each medicare select issuer must make available to each 
individual insured under a medicare select policy or 
certificate the opportunity to purchase any medicare 
supplement policy or certificate offered by the issuer 
which has comparable or lesser benefits and which does not 
contain a restricted network provision. The issuer must 
make such policies and certificates available without 
requiring evidence of insurability. 
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b. For the purposes of this subsection, a medicare supplement 
policy or certificate will be considered to have 
comparable or lesser benefits unless it contains one or 
more significant benefits not included in the medicare 
select policy or certificate being replaced. For the 
purposes of this paragraph, a significant benefit means 
coverage for the medicare part A deductible, coverage for 
prescription drugs, coverage for at-home recovery 
services, or coverage for part B excess charges. 

15. A medicare select issuer must comply with reasonable requests 
for data made by state or federal agencies, including the 
United States department of health and human services, for the 
purpose of evaluating the medicare select program. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-02(1)(2), 26.1-36.1-03 
Law Implemented: NDCC 26.1-36.1-02 

45-06-01.1-09. Open enrollment. 

1. No issuer may deny or condition the issuance or effectiveness 
of any medicare supplement policy or certificate available for 
sale in this state, nor discriminate in the pricing of such a 
policy or certificate because of the health status, claims 
experience, receipt of health care, or medical condition of an 
applicant where an application for such policy or certificate 
is submitted during the six-month period beginning with the 
first month in which an individual (who is sixty-five years of 
age or older) first enrolled for benefits under medicare 
part B. Each medicare supplement policy and certificate 
currently available from an insurer must be made available to 
all applicants who qualify under this subsection without 
regard to age. 

2. Subsection 1 may not be construed as preventing the exclusion 
of benefits under a policy, during the first six months, based 
on a preexisting condition for which the policyholder or 
certificate holder received treatment or was otherwise 
diagnosed during the six months before it became effective. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-02(1)(2), 26.1-36.1-03 
Law Implemented: NDCC 26.1-36.1-02 

45-06-01.1-10. Standards for claims payment. 

1. An issuer must comply with section 1882(c)(3) of the Social 
Security Act [as enacted by section 4081(b)(2)(C) of the 
Omnibus Budget Reconciliation Act of 1987 (Pub. L. 100-203; 
101 Stat. 1330; 42 U.S.C. 1395ss(c)(3))] by: 

788 



a. Accepting a notice from a medicare carrier on dually 
assigned claims submitted by participating physicians and 
suppliers as a claim for benefits in place of any other 
claim form otherwise required and making a payment 
determination on the basis of the information contained in 
that notice; 

b. Notifying the participating physician or supplier and the 
beneficiary of the payment determination; 

c. Paying the participating physician or supplier directly; 

d. Furnishing, at the time of enrollment, each enrollee with 
a card listing the policy name, number, and a central 
mailing address to which notices from a medicare carrier 
may be sent; 

e. Paying user fees for claim notices that are transmitted 
electronically or otherwise; and 

f. Providing to the secretary of health and human services, 
at least annually, a central mailing address to which all 
claims may be sent by medicare carriers. 

2. Compliance with the requirements set forth in subsection 1 
must be certified on the medicare supplement insurance 
experience reporting form. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-02(1)(2), 26.1-36.1-03 
Law Implemented: NDCC 26.1-36.1-02 

45-06-01.1-11. 
premium. 

Loss ratio standards and refund or credit of 

1. Loss ratio standards: 

a. A medicare supplement policy form or certificate form may 
not be delivered or issued for delivery unless the policy 
form or certificate form can be expected, as estimated for 
the entire period for which rates are computed to provide 
coverage, to return to policyholders and certificate 
holders in the form of aggregate benefits (not including 
anticipated refunds or credits) provided under the policy 
form or certificate form: 

(1) At least seventy-five percent of the aggregate amount 
of premiums earned in the case of group policies; or 

(2) At least sixty-five percent of the aggregate amount 
of premiums earned in the case of individual 
policies, 
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calculated on the basis of incurred claims experience or 
incurred health care expenses where coverage is provided 
by a health maintenance organization on a service rather 
than reimbursement basis and earned premiums for such 
period and in accordance with accepted actuarial 
principles and practices. 

b. All filings of rates and rating schedules must demonstrate 
that expected claims in relation to premiums comply with 
the requirements of this section when combined with actual 
experience to date. Filings of rate revisions must also 
demonstrate that the anticipated loss ratio over the 
entire future period for which the revised rates are 
computed to provide coverage can be expected to meet the 
appropriate loss ratio standards. 

c. For purposes of applying subdivision a of subsection 1 of 
this section and subdivision c of subsection 3 of section 
45-06-01.1-12 only, policies issued as a result of 
solicitations of individuals through the mails or by mass 
media advertising (including both print and broadcast 
advertising) are deemed to be group policies. 

2. Refund or credit calculation: 

a. An issuer must collect and file with the commissioner by 
May thirty-first of each year the data contained in the 
reporting form contained in appendix A for each type in a 
standard medicare supplement benefit plan. 

b. If on the basis of the experience as reported the 
benchmark ratio since inception (ratio 1) exceeds the 
adjusted experience ratio since inception (ratio 3), then 
a refund or credit calculation is required. The refund 
calculation must be done on a statewide basis for each 
type in a standard medicare supplement benefit plan. For 
purposes of the refund or credit calculation, experience 
on policies issued within the reporting year must be 
excluded. 

c. A refund or credit may be made only when the benchmark 
loss ratio exceeds the adjusted experience loss ratio and 
the amount to be refunded or credited exceeds a de minimis 
level. Such refund must include interest from the end of 
the calendar year to the date of the refund or credit at a 
rate specified by the secretary of health and human 
services, but in no event may it be less than the average 
rate of interest for thirteen-week treasury notes. A 
refund or credit against premiums due must be made by 
September thirtieth following the experience year upon 
which the refund or credit is based. 
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3. Annual filing of premium rates. An issuer of medicare 
supplement policies and certificates issued before or after 
the effective date of this chapter must file annually its 
rates, rating schedule, and supporting documentation including 
ratios of incurred losses to earned premiums by policy 
duration for approval by the commissioner in accordance with 
the filing requirements and procedures prescribed by the 
commissioner. The supporting documentation must also 
demonstrate in accordance with actuarial standards of practice 
using reasonable assumptions that the appropriate loss ratio 
standards can be expected to be met over the entire period for 
which rates are computed. Such demonstration must exclude 
active life reserves. An expected third-year loss ratio which 
is greater than or equal to the applicable percentage must be 
demonstrated for policies or certificates in force less than 
three years. 

As soon as practicable, but prior to the effective date of 
enhancements in medicare benefits, every issuer of medicare 
supplement policies or certificates in this state must file 
with the commissioner, in accordance with the applicable 
filing procedures of this state: 

a. {1) Appropriate premium adjustments necessary to produce 
loss ratios as anticipated for the current premium 
for the applicable policies or certificates. Such 
supporting documents as necessary to justify the 
adjustment must accompany the filing. 

b. 

{2) An issuer must make such premium adjustments as are 
necessary to produce an expected loss ratio under 
such policy or certificate as will conform with 
minimum loss ratio standards for medicare supplement 
policies and which are expected to result in a loss 
ratio at least as great as that originally 
anticipated in the rates used to produce current 
premiums by the issuer for such medicare supplement 
policies or certificates. No premium adjustment 
which would modify the loss ratio experience under 
the policy other than the adjustments described 
herein may be made with respect to a policy at any 
time other than upon its renewal date or anniversary 
date. 

(3) If an issuer fails to make premium adjustments 
acceptable to the commissioner, the commissioner may 
order premium adjustments, refunds, or premium 
credits deemed necessary to achieve the loss ratio 
required by this section. 

Any appropriate riders, endorsements, or policy forms 
needed to accomplish the medicare supplement policy or 
certificate modifications necessary to eliminate benefit 
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duplications with medicare. 
policy forms must provide 
medicare supplement benefits 
certificate. 

Such riders, endorsements, or 
a clear description of the 

provided by the policy or 

4. Public hearings. The commissioner may conduct a public 
hearing to gather information concerning a request by an 
issuer for an increase in a rate for a policy form or 
certificate form issued before or after the effective date of 
this chapter if the experience of the form for the previous 
reporting period is not in compliance with the applicable loss 
ratio standard. The determination of compliance is made 
without consideration of any refund or credit for such 
reporting period. Public notice of such hearing may be 
furnished in a manner deemed appropriate by the commissioner. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-02(1)(2), 26.1-36.1-03 
Law Implemented: NDCC 26.1-36.1-04 

45-06-01.1-12. 
and premium rates. 

Filing and approval of policies and certificates 

1. An issuer may not deliver or issue for delivery a policy or 
certificate to a resident of this state unless the policy form 
or certificate form has been filed with and approved by the 
commissioner in accordance with filing requirements and 
procedures prescribed by the commissioner. 

2. An issuer may not use or change premium rates for a medicare 
supplement policy or certificate unless the rates, rating 
schedule, and supporting documentation have been filed with 
and approved by the commissioner in accordance with the filing 
requirements and procedures prescribed by the commissioner. 

3. a. Except as provided in subdivision b of this subsection, an 
issuer may not file for approval more than one form of a 
policy or certificate of each type for each standard 
medicare supplement benefit plan. 

b. An issuer may offer, with the approval of the 
commissioner, up to four additional policy forms or 
certificate forms of the same type for the same standard 
medicare supplement benefit plan, one for each of the 
following cases: 

(1) The inclusion of new or innovative benefits. 

(2) The addition of either direct response or agent 
marketing methods. 
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(3) The addition of either guaranteed 
underwritten coverage. 

issue or 

(4) The offering of coverage to individuals eligible for 
medicare by reason of disability. 

c. For the purposes of this section, a 11 type 11 means an 
individual policy, a group policy, an individual medicare 
select policy, or a group medicare select policy. 

4. a. Except as provided in paragraph 1, an issuer must continue 
to make available for purchase any policy form or 
certificate form issued after the effective date of this 
regulation that has been approved by the commissioner. A 
policy form or certificate form may not be considered to 
be available for purchase unless the issuer has actively 
offered it for sale in the previous twelve months. 

(1) An issuer may discontinue the availability of a 
policy form or certificate form if the issuer 
provides to the commissioner in writing its decision 
at least thirty days prior to discontinuing the 
availability of the form of the policy or 
certificate. After receipt of the notice by the 
commissioner, the issuer may no longer offer for sale 
the policy form or certificate form in this state. 

(2) An issuer that discontinues the availability of a 
policy form or certificate form pursuant to 
paragraph 1 may not file for approval a new policy 
form or certificate form of the same type for the 
same standard medicare supplement benefit plan as the 
discontinued form for a period of five years after 
the issuer provides notice to the commissioner of the 
discontinuance. The period of discontinuance may be 
reduced if the commissioner determines that a shorter 
period is appropriate. 

b. The sale or other transfer of medicare supplement business 
to another issuer is considered a discontinuance for the 
purposes of this subsection. 

c. A change in the rating structure or methodology is 
considered a discontinuance under subdivision a unless the 
issuer complies with the following requirements. 

(1) The issuer provides an actuarial memorandum, in a 
form and manner prescribed by the commissioner, 
describing the manner in which the revised rating 
methodology and resultant rates differ from the 
existing rating methodology and resultant rates. 
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5. a. 

(2) The issuer does not subsequently put into effect a 
change of rates or rating factors that would cause 
the percentage differential between the discontinued 
and subsequent rates as described in the actuarial 
memorandum to change. The commissioner may approve a 
change to the differential which is in the public 
interest. 

Except as provided in subdivision b, 
policy forms or certificate forms of 
standard medicare supplement benefit 
for purposes of the refund or 
prescribed in section 45-06-01.1-11. 

the experience of all 
the same type in a 
plan must be combined 
credit calculation 

b. Forms assumed under an assumption reinsurance agreement 
may not be combined with the experience of other forms for 
purposes of the refund or credit calculation. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-02(1)(2), 26.1-36.1-03 
Law Implemented: NDCC 26.1-36.1-02 

45-06-01.1-13. Permitted compensation arrangements. 

1. An issuer or other entity must provide level commissions or 
other compensation to an agent or other representative for the 
sale of a medicare supplement policy or certificate for the 
year of issuance and no fewer than five renewal years. 

2. No issuer or other entity may provide compensation to its 
agents or other producers and no agent or producer may receive 
compensation greater than the renewal compensation payable by 
the replacing issuer on renewal policies or certificates if an 
existing policy or certificate is replaced. 

3. For purposes of this section, "compensation" includes 
pecuniary or nonpecuniary remuneration of any kind relating to 
the sale or renewal of the policy or certificate including, 
but not limited to, bonuses, gifts, prizes, awards, and 
finders fees. 

4. This section does not apply to an issuer or other entity which 
provides annual commission or other compensation to an agent 
or other representative for the sale of a medicare supplement 
insurance policy or certificate of twenty-five dollars or 
less. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-02(1)(2) 
Law Implemented: NDCC 26.1-36.1-03 
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45-06-01.1-14. Required disclosure provisions. 

1. General rules. 

a. Medicare supplement policies and certificates must include 
a renewal or continuation provision. The language or 
specifications of such provision must be consistent with 
the type of contract issued. Such provision must be 
appropriately captioned and must appear on the first page 
of the policy, and must include any reservation by the 
issuer of the right to change premiums and any automatic 
renewal premium increases based on the policyholder 1 s age. 

b. Except for riders or endorsements by which the issuer 
effectuates a request made in writing by the insured, 
exercises a specifically reserved right under a medicare 
supplement policy, or is required to reduce or eliminate 
benefits to avoid duplication of medicare benefits, all 
riders or endorsements added to a medicare supplement 
policy after date of issue or at reinstatement or renewal 
which reduce or eliminate benefits or coverage in the 
policy must require a signed acceptance by the insured. 
After the date of policy or certificate issue, any rider 
or endorsement which increases benefits or coverage with a 
concomitant increase in premium during the policy term 
must be agreed to in writing signed by the insured, unless 
the benefits are required by the minimum standards for 
medicare supplement policies, or if the increased benefits 
or coverage is required by law. Where a separate 
additional premium is charged for benefits provided in 
connection with riders or endorsements, such premium 
charge must be set forth in the policy. 

c. Medicare supplement policies or certificates may not 
provide for the payment of benefits based on standards 
described as 11 usual and customary 11

, 
11 reasonable and 

customary11
, or words of similar import. 

d. If a medicare supplement policy or certificate contains 
any limitations with respect to preexisting conditions, 
such limitations must appear as a separate paragraph of 
the policy and be labeled as 11 preexisting condition 
limitations 11

• 

e. Medicare supplement policies and certificates must have a 
notice prominently printed on the first page of the policy 
or certificate or attached thereto stating in substance 
that the policyholder or certificate holder has the right 
to return the policy or certificate within thirty days of 
its delivery and to have the premium refunded if, after 
examination of the policy or certificate, the insured 
person is not satisfied for any reason. 
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f. Issuers of accident and sickness policies or certificates 
which provide hospital or medical expense coverage on an 
expense incurred or indemnity basis, other than 
incidentally, to persons eligible for medicare by reason 
of age must provide to such applicants a medicare 
supplement buyer's guide in the form developed jointly by 
the national association of insurance commissioners and 
the health care financing administration and in a type 
size no smaller than twelve-point type. Delivery of the 
buyer's guide must be made whether or not such policies or 
certificates are advertised, solicited, or issued as 
medicare supplement policies or certificates as defined in 
this regulation. Except in the case of direct response 
issuers, delivery of the buyer's guide must be made to the 
applicant at the time of application and acknowledgement 
of receipt of the buyer's guide must be obtained by the 
insurer. Direct response issuers must deliver the buyer's 
guide to the applicant upon request but not later than at· 
the time the policy is delivered. 

2. Notice requirements. 

a. As soon as practicable, but no later than thirty days 
prior to the annual effective date of any medicare benefit 
changes, an issuer must notify its policyholders and 
certificate holders of modifications it has made to 
medicare supplement insurance policies or certificates in 
a format acceptable to the commissioner. Such notice 
must: 

(1) Include a description of rev1s1ons to the medicare 
program and a description of each modification made 
to the coverage provided under the medicare 
supplement policy or certificate; and 

(2) Inform each policyholder or certificate holder as to 
when any premium adjustment is to be made due to 
changes in medicare. 

b. The notice of benefit modifications and any premium 
adjustments must be in outline form and in clear and 
simple terms so as to facilitate comprehension. 

c. Such notices may not contain or be accompanied by any 
solicitation. 

3. Outline of coverage requirements for medicare supplement 
policies. 

a. Issuers must provide an outline of coverage to all 
applicants at the time application is presented to the 
prospective applicant and, except for direct response 
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policies, must obtain an acknowledgement of receipt of 
such outline from the applicant; and 

b. If an outline of coverage is provided at the time of 
application and the medicare supplement policy or 
certificate is issued on a basis which would require 
revision of the outline, a substitute outline of coverage 
properly describing the policy or certificate must 
accompany such policy or certificate when it is delivered 
and contain the following statement, in no less than 
twelve-point type, immediately above the company name: 

11 NOTICE: Read this outline of coverage carefully. It is 
not identical to the outline of coverage provided upon 
application and the coverage originally applied for has 
not been issued. 11 

c. The outline of coverage provided to applicants pursuant to 
this section must con'sist of four parts: a cover page, 
premium information, disclosure pages, and charts 
displaying the features of each benefit plan offered by 
the issuer. The outline of coverage must be in the 
language and format prescribed below in no less than 
twelve-point type. All plans 11 A11 through 11 J 11 must be 
shown on the cover page, and the plans that are offered by 
the issuer must be prominently identified. Premium 
information for plans that are offered must be shown on 
the cover page or immediately following the cover page and 
must be prominently displayed. The premium and mode must 
be stated for all plans that are offered to the 
prospective applicant. All possible premiums for the 
prospective applicant must be illustrated. 

d. The following items must be included in the outline of 
coverage in the order prescribed below: 

797 



-.J 
~ 
(X) 

(COUPANY NAUEJ 
Oulllne of Medicare Supplement Coverage-Cover Page: 

Benefit Plan(s) __ (lnsertloner(s) of plan(s) being offered) 

Medicare supplemenllnsurance can be sold in only len standard plans. This chart shows tho benefits included in each plan. 
Every company must make available Plan "A.· Some plans may not be available in your slate. 

BASIC BENEFITS: Included in All Plans. 
Hospitalization: Part A coinsurance plus coverage for 365 addiUonal days afler Medicare benefits end. 
Medical Expenses: Part B coinsurance (20% of Medicare-approved expenses). 
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PREMIUM INFORMATION 

We [insert issuer's name] can only raise your premium if we raise the 
premium for all policies like yours in this state. [If the premium is 
based on the increasing age of the insured, include information 
specifying when premiums will change.] 

DISCLOSURES 

Use this outline to compare benefits and premiums among policies. 

READ YOUR POLICY VERY CAREFULLY 

This is only an outline describing your policy's most important 
features. The policy is your insurance contract. You must read the 
policy itself to understand all of the rights and duties of both you and 
your insurance company. 

RIGHT TO RETURN POLICY 

If you find that you are not satisfied with your policy, you may return 
it to [insert issuer's address]. If you send the policy back to us 
within 30 days after you receive it, we will treat the policy as if it 
had never been issued and return all of your payments. 

POLICY REPLACEMENT 

If you are replacing another health insurance policy, do NOT cancel it 
until you have actually received your new policy and are sure you want 
to keep it. 

NOTICE 

This policy may not fully cover all of your medical costs. 

[for agents:] 
Neither [insert company's name] nor its agents are connected with medicare. 

[for direct response:] 
[insert company's name] is not connected with medicare. 

This outline of coverage does not give all the details of medicare 
coverage. Contact your local Social Security Office or consult "The 
medicare Handbook" for more details. 

COMPLETE ANSWERS ARE VERY IMPORTANT 

When you fill out the application for the new policy, be sure to answer 
truthfully and completely all questions about your medical and health 
history. The company may cancel your policy and refuse to pay any 
claims if you leave out or falsify important medical information. [If 
the policy or certificate is guaranteed issue, this paragraph need not 
appear.] 
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Review the application carefully before you sign it. Be certain that 
all information has been properly recorded. 

[Include for each plan prominently identified in the cover page, a chart 
showing the services, medicare payments, plan payments and insured 
payments for each plan, using the same language, in the same order, 
using uniform layout and format as shown in the charts below. No more 
than four plans may be shown on one chart. For purposes of 
illustration, charts for each plan are included in this regulation. An 
issuer may use additional benefit plan designations on these charts 
pursuant to subsection 4 of section 45-06-01.1-07 of this chapter.] 

[Include an explanation of any innovative benefits on the cover page and 
in the chart, in a manner approved by the commissioner.] 
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PlAN A 

MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD 

• A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have been out of the hospital and 
have not received skilled care in any other facility for 6D days in a row. 

SERVICES 

HOSPITALIZATION* 
Seuiprivate roou and board, 
general nursing and Miscellaneous 
services and supplies 

First 60 days 
6lst thru 90th day 
91st day and after: 
-While using 60 lifetiMe reserve days 
-Once lifetime reserve days are used: 

-Additional 365 days 

-Beyond the Additional 365 days 

SKILLED NURSING FACILITY CARE* 
You uust ueet Medicare's requireuents,including 
having been in a hospital for at least 3 days and 
entered a Medicare-approved facility within 30 
days after leaving the hospital 

First 20 days 
21st thru lOOth day 
lOlst day and after 

81.000 
First 3 pints 
Additional amounts 

HOSPICE CARE 
Available as long as your doctor certifies you 
are terMinally ill and you elect to receive these 
services 

MEDICARE PAYS 

All but $628 
All but $157 a day 

All but $314 a day 

0 

$ 0 

All approved auounts 
All but $78.50 a day 
$ 0 

$ 0 
100% 

All but very limited 
coinsurance for out
patient drugs and 
inpatient respite care 

PLAN PAYS 

$ 0 
$ 157 a day 

$ 314 a day 

100% of Medicare 
Eligible Expenses 
$ 0 

0 
0 
0 

3 pints 
$ 0 

$ 0 

YOU PAY 

$628 (Part A Deductible) 
$ 0 

$ 0 

$ 0 

All Costs 

$ 0 
Up to $78.50 a day 
All costs 

$ 0 
$ 0 

Balance 
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PlAN A 

MEDICARE (PART B) - MEDICAl SERVICES - PER CAlENDAR YEAR 

*Once you have been billed $100 of Medicare-Approved amounts for covered services (which are noted with an asterisk), your Part 8 Deductible will 
have been met for the calendar year. 

SERVICES 

MEDICAL EXPENSES- IN OR OUT OF THE HOSPITAl AND 
OUTPATIENT HOSPITAl TREATMENT, such as 
Phy$fclan's services, Inpatient and outpatient 
aedfcal and surgical services and supplies, 
physical and speech therapy, diagnostic tests, 
durable medical equipaent, 

First $100 of Medicare Approved Amounts• 
Reaainder of Medicare Approved Aaounts 
Part B Excess Charges(Above Medicare 
Approved Aaounts) 

BLOOD 
First 3 pints 
Next $100 of Medicare Approved Amounts* 
Reaainder of Medicare Approved Amounts 

CLINICAL lABORATORY SERVICES-BlOOD TESTS 
FOR DIAGNOSTIC SERVICES 

IDlE HEALTH CARE 
MEDICARE APPROVED SERVICES 

-Medically necessary skilled care 
services and aedical supplies 

-Durable aedical equipaent 
First $100 of Medicare Approved Amounts* 
Reaainder of Medicare Approved Aaounts 

MEDICARE PAYS 

$ 0 
80% 
$ 0 

$ 0 
$ 0 
80% 

100% 

100% 

$ 0 
80% 

PARTS A & 8 

PlAN PAYS 

$ 0 
20% 
$ 0 

All Costs 
$ 0 
20% 

$ 0 

$ 0 

$ 0 
20% 

YOU PAY 

$100 (Part 8 Deductible) 
$ 0 
All Costs 

$ 0 
$100 (Part 8 Deductible) 
$ 0 

$ 0 

$ 0 

$100 (Part 8 Deductible) 
$ 0 
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PLAN 8 

MEDICARE (PART A} - HOSPITAl SERVICES - PER BENEFIT PERIOD 

* A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have been out of the hospital and 
have not received skilled care in any other facility for 60 days in a row. 

SERVICES 

HOSPITAliZATION* 
Seaiprivate rooa and board, 
general nursing and miscellaneous 
services and supplies 

First 60 days 
61st thru 90th day 
91st day and after: 

-While using 60 lifetime reserve days 
-Once lifetime reserve days are used: 

-Additional 365 days 

-Beyond the Additional 365 days 

SKILLED NURSING FACILITY CARE* 
You aust meet Medicare's requirements, including 
having been in a hospital for at least 3 days and 
entered a Medicare-approved facility within 30 
days after leaving the hospital 

first 20 days 
21st thru tOOth day 
101st day and after 

BLOOD 
first 3 pints 
Additional oaounts 

HOSPICE CARE 
Available as long as your doctor certifies you 
are terminally ill and you elect to receive these 
services 

MEDICARE PAYS 

All but $628 
All but $157 a day 

All but $314 a day 

0 

$ 0 

All approved amounts 
All but $78.50 a day 
$ 0 

$ 0 
100% 

All but very limited 
coinsurance for out
patient drugs and 
inpatient respite care 

PLAN PAYS 

$628 (Part A Deductible} 
$ 157 a day 

$ 314 a day 

100% of Medicare 
Eligible Expenses 
$ 0 

$ 0 
$ 0 
$ 0 

3 pints 
$ 0 

$ 0 

YOU PAY 

$ 0 
$ 0 

$ 0 

$ 0 

All Costs 

$ 0 
Up to $78.50 a day 
All costs 

0 
0 

Balance 
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PLAH 8 

MEDICARE (PART 8) - MEDICAL SERVICES - PER CALENDAR YEAR 

*Once you have been billed $1DO of Medicare-Approved amounts for covered services (which are noted with an asterisk), your Part 8 Deductible will 
have been met for the calendar year. 

SERVICES 

MEDICAL EXPEICSES- IN OR OUT OF THE HOSPITAL AND 
OUTPATIENT HOSPITAL TREATMENT, such as 
Physician's services, inpatient and outpatient 
aedical and surgical services and supplies, 
physical and speech therapy, diagnostic tests, 
durable medical equipaent, 

First $100 of Medicare Approved Amounts* 
Remainder of Medicare Approved Amounts 
Part 8 Excess Charges(Above Medicare 
Approved Amounts) 

BLOOD 
first 3 pints 
Next $100 of Medicare Approved Amounts* 
Remainder of Medicare Approved Amounts 

CLINICAL lABORATORY SERVICES-BLOOD TESTS 
FOR DIAGNOSTIC SERVICES 

IllitE H£AL 1H CARE 
MEDICARE APPROVED SERVICES 

-Medically necessary skilled care 
services and medical supplies 

-Durable medical equipment 
First $100 of Medicare Approved Amounts* 
Remainder of Medicare Approved Amounts 

MEDICARE PAYS 

$ 0 
80% 
$ 0 

$ 0 
$ 0 
80% 

100% 

100% 

$ 0 
80% 

PARTS A & 8 

PLAH PAYS 

$ 0 
20% 
$ 0 

All Costs 
$ 0 
20% 

$ 0 

$ 0 

$ 0 
20% 

YOU PAY 

$100 (Part 8 Deductible) 
$ 0 
All Costs 

$ 0 
$100 (Part B Deductible) 
$ 0 

$ 0 

$ 0 

$100 (Part B Deductible) 
$ 0 
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PLAN C 

MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD 

* A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have been out of the hospital and 
have not received skilled care In any other facility for 60 days in a row. 

SERVICES 

HOSPITALIZATION* 
Sealprlvate r- and board, 
general nursing and miscellaneous 
services and supplies 

First 60 days 
6lst thru 90th day 
9lst day and after 
-While using 60 lifetiae reserve days 
-Once lifetlae reserve days are used: 

-Additional 365 days 

-Beyond the Additional 365 days 

SKILLED NURSING FACILITY CARE* 
You must aeet Medicare's requirements, including 
having been In a hospital for at least 3 days and 
entered a Medicare-approved facility within 30 
days after leaving the hospital 

First 20 days 
21st thru 100th day 
lOlst day and after 

BLOOO 
First 3 pints 
Additional aBounts 

HOSPICE CARE 
Available as long as your doctor certifies you 
are terminally ill and you elect to receive these 
services 

MEDICARE PAYS 

All but $626 
All but $157 a day 

All but $314 a day 

0 

0 

All approved aaounts 
All but $78.50 a day 
$ 0 

$ 0 
100% 

All but very limited 
coinsurance for out 
patient drugs and 
inpatient respite care 

PLAN PAYS 

$626 (Part A Deductible) 
$ 157 a day 

$ 314 a day 

100% of Medicare 
Eligible Expenses 
$ 0 

$ 0 
Up to $78.50 a day 
$ 0 

3 pints 
$ 0 

$ 0 

YOU PAY 

$ 0 
$ 0 

$ 0 

$ 0 

All Costs 

$ 0 
$ 0 
All costs 

$ 0 
$ 0 

Balance 
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PLAH C 

MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR 

*Once you have been billed $100 of Medicare-Approved amounts for covered services (which are noted with an asterisk), your Part B Deductible will 
have been .et for the calendar year. 

SERVICES 

MEDICAL EXPENSES- IN OR OUT OF THE HOSPITAL AND 
OUTPATIENT HOSPITAL TREATMENT, such as 
Physician's services, Inpatient and outpatient 
medical and surgical services and supplies, 
physical and speech therapy, diagnostic tests, 
durable medical equipment, 

first $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Amounts 
Part 8 Excess Charges(Above Medicare 
Approved Amounts) 

BLOOO 
First 3 pints 
Next $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Amounts 

CLINICAL LABORATORY SERVICES-BLOOD TESTS 
FOR DIAGNOSTIC SERVICES 

lDIE HEALTH CARE 
MEDICARE APPROVED SERVICES 

-Medically necessary skilled care 
services and medical supplies 

-Durable medical equipment 
first $100 of Medicare Approved Amounts* 
Remainder of Medicare Approved Aaounts 

MEDICARE PAYS 

$ 0 
80 
$ 0 

$ 0 
$ 0 
80% 

100% 

100% 

$ 0 
80% 

PARTS A & B 

PLAN PAYS 

$100 (Part 8 Deductible) 
20% 
$ 0 

All Costs 
$100 (Part B Deductible) 
20% 

$ 0 

$ 0 

$100 (Part B Deductible) 
20% 

YOU PAY 

$ 0 
$ 0 
All Costs 

$ 0 
$ 0 
$ 0 

$ 0 

$ 0 

$ 0 
$ 0 
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PLAN C 

OTHER BENEFITS - NOT COVERED BY MEDICARE 

SERVICES MEDICARE PAYS 

FOREIGN TRAVEL-NOT COVERED BY MEDICARE 
Medically necessary e.ergency care services beginning 
durtngthe first 60 days of each trip outside the USA 

first $250 each calendar year $ 0 
Remainder of Charges $ 0 

PLAN PAYS 

$ 0 
80% to a lifetime maximum 
benefit of $ 50,000 

YOU PAY 

$250 
20% and amounts over the 
$50,000 lifetime maximum 
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PlAN 0 

MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD 

• A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have been out of the hospital and 
have not received skilled care in any other facility for 60 days in a row. 

SERVICES 

HOSPITALIZATION* 
Seatprlvate rooa and board, 
general nursing and atscellaneous 
services and supplies 

First 60 days 
61st thru 90th day 
91st day and after: 

-While using 60 lifetime reserve days 
-Once lifetlae reserve days are used: 

-Additional 365 days 

-Beyond the Additional 365 days 

SKILLED NURSING FACILITY CARE* 
You aust aeet Medicare's requlreaents,lncluding 
having been In a hospital for at least 3 days and 
entered a Medicare-approved facility within 30 
days after leaving the hospital 

First 20 days 
21st thru tOOth day 
101st day and after 

BLOOD 
First 3 pints 
Addition at aaoun t s 

HOSPICE CARE 
Available as long as your doctor certifies you 
are terminally ill and you elect to receive these 
services 

MEDICARE PAYS 

All but $628 
All but $157 a day 

All but $314 a day 

0 

0 

All approved aaounts 
All but $78.50 a day 
$ 0 

$ 0 
100% 

All but very liaited 
coinsurance for out
patient drugs and 
inpatient respite care 

PLAN PAYS 

$628 (Part A Deductible) 
$ 157 a day 

$ 314 a day 

100% of Medicare 
Eligible Expenses 
$ 0 

$ 0 
Up to $78.50 a day 
$ 0 

3 pints 
$ 0 

$ 0 

YOU PAY 

$ 0 
$ 0 

$ 0 

$ 0 

All Costs 

$ 0 
$ 0 
All costs 

$ 0 
so 

Balance 
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PLAN D 

MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR 

• Once you have been billed $100 of Medicare-Approved amounts for covered services (which are noted with an asterisk}, your Part 8 Deductible will 
have been uet for the calendar year. 

SERVICES 

MEDICAL EXPOOES- IN OR OUT Of THE HOSPITAL AND 
OUTPATIENT HOSPITAL TREATMENT, such as 
Physician's services, Inpatient and outpatient 
aedical and surgical services and supplies, 
physical and speech therapy, diagnostic tests, 
durable medical equipaent, 

First $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Aaounts 
Part 8 Excess Charges(Above Medicare 
Approved Aaounts} 

BLOOD 
First 3 pints 
Next $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Aaounts 

CLINICAL LABORATORY SERVICES-BLOOD TESTS 
FOR DIAGNOSTIC SERVICES 

tolE HEAlnt CARE 
MEDICARE APPROVED SERVICES 

-Medically necessary skilled care 
services and aedical supplies 

-Durable aedical equipment 
First $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Amounts 

MEDICARE PAYS 

$0 
80% 
$ 0 

$ 0 
$ 0 
80% 

100% 

100% 

$ 0 
80% 

PARTS A & 8 

PLAN PAYS 

$ 0 
20% 
$ 0 

All Costs 
$ 0 
20% 

$ 0 

$ 0 

$ 0 
20% 

YOU PAY 

$100 (Part 8 Deductible} 
$ 0 
All Costs 

$ 0 
$100 (Part 8 Deductible) 
$ 0 

$ 0 

$ 0 

$100 (Part 8 Deductible) 
$ 0 
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PLAN D 

MEDICARE (PARTS A & B) - (CONTINUED} 

SERVICES MEDICARE PAYS PLAN PAYS 

tDC£ UEAllll CAR£- (cont'd) 
AT-HOME RECOVERY SERVICES-HOT COVERED BY MEDICARE 

Hoae care certified by your doctor, for 
personal care during recovery from an injury 
or sickness for which Medicare approved 
a Hoae Care Treatment Plan 

- Benefit for each visit $ 0 
- Number of visits covered (must be 

received within 8 weeks of last Medicare 
Approved visit) S 0 

- Calendar year maximum S 0 

FOREIGN TRAVEL -NOT COVERED BY MEDICARE 
Medically necessary eaergency care services beginning 
during the first 60 days of each trip outside the USA 

First $250 each calendar year $ 0 
Remainder of Charges $ 0 

PARTS A & B (cont'd.} 

Actual Charges to $40 a visit 

Up to the number of Medicare 
Approved visits, not to 
exceed 7 each week 
$ 1,600 

OTHER BENEFITS - HOT COVERED BY MEDICARE 

$ 0 
80% to a lifetime maximum 
benefit of $ 50,000 

YOU PAY 

Balance 

$250 
20% and amounts over the 
$50,000 lifetlae maximum 
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PlAN E 

MEDICARE (PART A) - HOSPITAl SERVICES - PER BENEFIT PERIOD 

• A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have been out of the hospital and 
have not received skilled care in any other facility for 60 days in a row. 

SERVICES 

HOSPITAliZATION* 
Se•iprivate roo• and board, 
general nursing and •iscellaneous 
services and supplies 

First 60 days 
61st thru 90th day 
91st day and after: 

-While using 60 lifetiae reserve days 
-Once lifetime reserve days are used: 

-Additional 365 days 

-Beyond the Additional 365 days 

SKILLED NURSIIIG FACILITY CARP 
You Dust meet Medicare's requirements,including 
having been in a hospital for at least 3 days and 
entered a Medicare-approved facility within 30 
days after leaving the hospital 

First 20 days 
21st thru lOOth day 
lOlst day and after 

BUIOO 
First 3 pints 
Additional amounts 

HOSPICE CARE 
Available as long as your doctor certifies you 
are terminally ill and you elect to receive these 
services 

MEDICARE PAYS 

All but $628 
All but $157 a day 

All but $314 a day 

$ 0 

0 

All approved amounts 
All but $78.50 a day 
$ 0 

$ 0 
100% 

All but very limited 
coinsurance for out
patient drugs and 
inpatient respite care 

PLAN PAYS 

$628 (Part A Deductible} 
$ 157 a day 

$ 314 a day 

100% of Medicare 
Eligible Expenses 
$ 0 

$ 0 
Up to $78.50 a day 
$ 0 

3 pints 
$ 0 

$ 0 

YOU PAY 

$ 0 
$ 0 

$ 0 

$ 0 

All Costs 

$ 0 
$ 0 
All costs 

$ 0 
$ 0 

Balance 



co 
....... 
N 

PLAN E 

MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR 

• Once you have been billed $100 of Medicare-Approved amounts for covered services (which are noted with an asterisk), your Part 8 Deductible will 
have been met for the calendar year. 

SERVICES 

MEDICAL EXPENSES- IN OR OUT OF THE HOSPITAL AND 
OUTPATIENT HOSPITAL TREATMENT, such as 
Phy~iclan's services, Inpatient and outpatient 
medical and surgical services and supplies, 
physical and speech therapy, diagnostic tests, 
durable medical equipment, 

First $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Amounts 
Part 8 Excess Charges(Above Medicare 
Approved Amounts) 

BUJOO 
First 3. pints 
Next $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Amounts 

CLINICAL LABORATORY SERVICES-BLOOD TESTS 
FOR DIAGNOSTIC SERVICES 

IDfE HEALTH CARE 
MEDICARE APPROVED SERVICES 

-Medically necessary skilled care 
services and medical supplies 

-Durable medical equipment 
First $100 of Medicare Approved Amounts* 
Remainder of Medicare Approved Amounts 

MEDICARE PAYS 

$0 
80% 
$ 0 

$ 0 
$ 0 
80% 

100% 

100% 

$ 0 
80% 

PARTS A & B 

PLAN PAYS 

$ 0 
20% 
$ 0 

All Costs 
$ 0 
20% 

$ 0 

$ 0 

$ 0 
20% 

YOU PAY 

$ 100 {Part 8 Deductible) 
$ 0 
All Costs 

$ 0 
$100 (Part B Deductible) 
$ 0 

$ 0 

$ 0 

$100 {Part B Deductible) 
$ 0 
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PLAN E 

OTHER BENEFITS - NOT COVERED BY MEDICARE 

SERVICES MEDICARE PAYS PLAN PAYS 

FOREIGH TRAVEL-NOT COVERED BY MEDICARE 
Medically necessary eaergency care services beginning 
during the first 60 days of each trip outside the USA 

first $250 each calendar year $ 0 
Reaai nder of Charges $ 0 

PREVENTIVE MEDICAL CARE BEHEFIT-NOT COVERED BY 
MEDICARE 
Annual physical and preventive tests and services 
such as: fecal occult blood test, digital rectal 
exaa, aamaogram, hearing screening, dipstick 
urinalysis, diabetes screening, thyroid function 
test, Influenza shot, tetanus and diptheria 
booster and education, adainistered or ordered by 
your doctor when not covered by Medicare 

first $120 each calendar year 
Additional charges 

0 
0 

$ 0 
80% to a lifetime maximum 
benefit of $ 50,000 

$ 120 
$ 0 

YOU PAY 

$250 
20% and amounts over the 
$50,000 lifetiae maximum 

$ 0 
All Costs 
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MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD 

• A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have been out of the hospital and 
have not received skilled care In any other facility for 60 days in a row. 

SERVICES 

HOSPITALIZATION* 
Semiprivate room and board, 
general nursing and •lscellaneous 
services and supplies 

first 60 days 
6lst thru 90th day 
91st day and after: 

-While using 60 llfetiae reserve days 
-Once lifetlae reserve days are used: 

-Additional 365 days 

-Beyond the Additional 365 days 

SKILLED NURSING FACILITY CARE* 
You must aeet Medicare's requlreaents,including 
having been in a hospital for at least 3 days and 
entered a Medicare-approved facility within 30 
days after leaving the hospital 

First 20 days 
21st thru tOOth day 
101st day and after 

BLOOO 
First 3 pints 
Additional aaounts 

HOSPICE CARE 
Available as long as your doctor certifies you 
are terminally ill and you elect to receive these 
services 

MEDICARE PAYS 

All but $628 
All but $157 a day 

All but $314 a day 

0 

0 

All approved amounts 
All but $78.50 a day 
$ 0 

$ 0 
100% 

All but very limited 
coinsurance for out
patient drugs and 
inpatient respite care 

PLAN PAYS 

$628 (Part A Deduct ib I e) 
$ 157 a day 

$ 314 a day 

100% of Medicare 
Eligible Expenses 
$ 0 

$ 0 
Up to $78.50 a day 
$ 0 

3 pints 
$ 0 

$ 0 

YOU PAY 

$ 0 
$ 0 

$ 0 

$ 0 

All Costs 

$ 0 
$ 0 
All costs 

$ 0 
$ 0 

Balance 
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PLAN F 

MEDICARE (PART 8) - MEDICAL SERVICES - PER CALENDAR YEAR 

*Once you have been billed $100 of Medicare-Approved amounts for covered services (which are noted with an asterisk), your Part 8 Deductible will 
have been met for the calendar year. 

SERVICES 

MEDICAL EXPENSES- IN OR OUT OF THE HOSPITAL AND 
OUTPATIENT HOSPITAL TREATMENT, such as 
Physician's services, inpatient and outpatient 
medical and surgical services and supplies, 
physical and speech therapy, diagnostic tests, 
durable medical equipment, 

First $100 of Medicare Approved Amounts* 
Remainder of Medicare Approved Amounts 
Part B Excess Charges(Above Medicare 
Approved Amounts) 

BLOOO 
First 3 pints 
Next $100 of Medicare Approved Amounts* 
Remainder of Medicare Approved Amounts 

CLINICAL LABORATORY SERVICES-BLOOD TESTS 
FOR DIAGNOSTIC SERVICES 

IDlE HEALTH CARE 
MEDICARE APPROVED SERVICES 

-Medical ty necessary ski I led care 
services and medical supplies 

-Durable medical equipment 
First $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Amounts 

MEDICARE PAYS 

$0 
80% 
$ 0 

$ 0 
$ 0 
80% 

100% 

100% 

$ 0 
80% 

PARTS A & 8 

PLAN PAYS 

$100 (Part 8 Deductible) 
20% 
100% 

All Costs 
$100 (Part 8 Deductible) 
20% 

$ 0 

$ 0 

$100 (Part 8 Deductible) 
2~ 

YOU PAY 

0 
0 
0 

0 
0 
0 

$ 0 

0 

$ 0 
$ 0 
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PlAN F 

OTHER BENEFITS - NOT COVERED BY MEDICARE 

SERVICES MEDICARE PAYS PlAN PAYS 

FOIIEIGII TRAVEL -NOT COVERED BY MEDICARE 
Medically necessary emergency care services beginning 
during the first 60 days of each trip outside the USA 

First $250 each calendar year $ 0 
Reaalnder of Charges $ 0 

$ 0 
80% to a lifetime maximum 
benefit of $ 50,000 

YOU PAY 

$250 
20% and amounts over the 
$50,000 lifetime maximum 
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MEDICARE (PART A) - HOSPITAl SERVICES - PER BENEFIT PERIOD 

*A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have been out of the hospital and 
have not received skilled care in any other facility for 60 days in a row. 

SERVICES 

HOSPITALIZATION* 
Sealprivate roo• and board, 
general nursing and alscellaneous 
services and supplies 

First 60 days 
6lst thru 90th day 
9lst day and after: 

-While using 60 lifetime reserve days 
-Once lifetime reserve days are used: 

-Additional 365 days 

-Beyond the Additional 365 days 

SKILLED NURSING FACILITY CARE* 
You must meet Medicare's requireaents,including 
having been in a hospital for at least 3 days and 
entered a Medicare-approved facility within 30 
days after leaving the hospital 

First 20 days 
21st thru lOOth day 
lOlst day and after 

BLOOO 
First 3 pints 
Additional amounts 

HOSPICE CARE 
Available as long as your doctor certifies you 
are terminally ill and you elect to receive these 
services 

MEDICARE PAYS 

All but $628 
All but $157 a day 

All but $314 a day 

0 

0 

All approved amounts 
All but $78.50 a day 
$ 0 

$ 0 
100% 

All but very limited 
coinsurance for out
patient drugs and 
inpatient respite care 

PlAN PAYS 

$628 (Part A Deductible) 
$ 157 a day 

$ 314 a day 

100% of Medicare 
Eligible Expenses 
$ 0 

$ 0 
Up to $78.50 a day 
$ 0 

3 pints 
$ 0 

$ 0 

YOU PAY 

$ 0 
$ 0 

$ 0 

$ 0 

All Costs 

$ 0 
$ 0 
All costs 

$ 0 
$ 0 

Balance 
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PLAN G 

MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR 
~ 

• Once you have been billed $100 of Medicare-Approved amounts for covered services (which are noted with an asterisk), your Part 8 Deductible will 
have been met for the calendar year. 

SERVICES 

MEDICAL EXPENSES- IN OR OUT OF THE HOSPITAL AND 
OUTPATIENT HOSPITAL TREATMENT, such as 
Physician's services, Inpatient and outpatient 
medical and surgical services and supplies, 
physical and speech therapy, diagnostic tests, 
durable medical equipment, 

First $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Amounts 
Part 8 Excess Charges(Above Medicare 
Approved Amounts) 

BLOOD 
First 3 pints 
Next $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Amounts 

CLINICAL LABORATORY SERVICES-BLOOD TESTS 
FOR DIAGNOSTIC SERVICES 

HOME HEAL nt CAR£ 
MEDICARE APPROVED SERVICES 

-Medically necessary skilled care 
services and medical supplies 

-Durable medical equipment 
First $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Amounts 

MEDICARE PAYS 

$ 0 
80% 
$ 0 

$ 0 
$ 0 
80% 

100% 

100% 

$ 0 
80% 

PARTS A & 8 

PLAN PAYS 

$ 0 
20% 
80% 

All Costs 
$ 0 
20% 

$ 0 

$ 0 

$ 0 
20% 

YOU PAY 

$100 (Part B Deductible) 
$ 0 
20% 

$ 0 
$100 (Part B Deductible) 
$ 0 

$ 0 

$ 0 

$100 (Part B Deductible) 
$ 0 
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MEDICARE (PARTS A & B) - (CONTINUED) 

SERVICES MEDICARE PAYS PlAN PAYS 

HIH HEALD! CARE (c011t 'd) 
AT-HOME RECOVERY SERVICES-NOT COVERED BY MEDICARE 

Hoae care certified by your doctor, for 
personal care during recovery froa an injury 
or sickness for which Medicare approved 
a Home Care Treatment Plan 

- Benefit for each visit $ 0 
- Nuaber of visits covered (must be 

received within 8 weeks of last Medicare 
Approved visit) $ 0 

- Calendar year maximum $ 0 

FOREIGN TRAVEL-NOT COVERED BY MEDICARE 
Medically necessary emergency care services beginning 
during the first 60 days of each trip outside the USA 

First $250 each calendar year $ 0 
Remainder of Charges $ 0 

PARTS A & 8 (cont'd.) 

OTHER BENEFITS 

Actual Charges to $40 a visit 

Up to the number of Medicare 
Approved visits, not to 
exceed 7 each week 
$ 1,600 

$ 0 
80% to a lifetime maxiaua 
benefit of $ 50,000 

YOU PAY 

Balance 

$250 
20% and amounts over the 
$50,000 lifetlme aaxiaua 
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MEDICARE (PARJ A) - HOSPITAL SERVICES - PER BENEFIT PERIOD 

• A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have been out of the hospital and 
have not received skilled care In any other facility for 60 days in a row. 

SERVICES 

HOSPITALIZATION* 
Se•lprivate roo• and board, 
general nursing and miscellaneous 
services and supplies 

first 60 days 
6lst thru 90th day 
9lst day and after: 

-While using 60 lifetime reserve days 
-Once lifetime reserve days are used: 

-Additional 365 days 

-Beyond the Additional 365 days 

SKILLED NURSING FACILITY CARE* 
You must meet Medicare's requirements, including 
having been In a hospital for at least 3 days and 
entered a Medicare-approved facility within 30 
days after leaving the hospital 

first 20 days 
21st thru lOOth day 
101st day and after 

BLOOO 
first 3 pints 
Additional amounts 

HOSPICE CARE 
Available as long as your doctor certifies you 
are terminally ill and you elect to receive these 
services 

MEDICARE PAYS 

All but $628 
All but $157 a day 

All but $314 a day 

$ 0 

$ 0 

All approved amounts 
All but $78.50 a day 
$ 0 

$ 0 
100% 

All but very limited 
coinsurance for out
patient drugs and 
Inpatient respite care 

PLAN PAYS 

$628 (Part A Deductible) 
$ 157 a day 

$ 314 a day 

100% of Medicare 
Eligible Expenses 
$ 0 

$ 0 
Up to $78.50 a day 
$ 0 

3 pints 
$ 0 

$ 0 

YOU PAY 

$ 0 
$ 0 

$ 0 

$ 0 

All Costs 

$ 0 
$ 0 
All costs 

0 
0 

Balance 
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PLAN H 

MEDICARE (PART 8) - MEDICAL SERVICES - PER CALENDAR YEAR 

*Once you have been billed $100 of Medicare-Approved amounts for covered services (which are noted with an asterisk}, your Part 8 Deductible will 
have been .et for the calendar year. 

SERVICES 

MEDICAL EXPDISES- IN OR OUT OF THE HOSPITAL AND 
OUTPATIENT HOSPITAL TREATMENT, such as 
Physician's services, Inpatient and outpatient 
aedical and surgical services and supplies, 
physical and speech therapy, diagnostic tests, 
durable medical equipaent, 

First $100 of Medicare Approved Amounts* 
Remainder of Medicare Approved Amounts 
Part 8 Excess Charges(Above Medicare 
Approved Amounts) 

BLOOD 
First 3 pints 
Next $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Aaounts 

CLINICAL LABORATORY SERVICES-8LOOO TESTS 
FOR DIAGNOSTIC SERVICES 

HOME HEALTH CARE 
MEDICARE APPROVED SERVICES 

-Medically necessary skilled care 
services and medical supplies 

-Durable medical equipment 
First $100 of Medicare Approved Amounts* 
Remainder of Medicare Approved Amounts 

MEDICARE PAYS 

$ 0 
80% 
$ 0 

$ 0 
$ 0 
80% 

100% 

100% 

$ 0 
80% 

PLAN PAYS 

$ 0 
20% 
$ 0 

All Costs 
$ 0 
20% 

$ 0 

PARTS A & 8 

$ 0 

$ 0 
20% 

YOU PAY 

$100 (Part 8 Deductible) 
$ 0 
All Costs 

$ 0 
$100 (Part 8 Deductible) 
$ 0 

$ 0 

$ 0 

$100 (Part 8 Deductible} 
$ 0 
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OTHER BENEFITS - NOT COVERED BY MEDICARE 

SERVICES MEDICARE PAYS PLAN PAYS 

FOREIGN TRAVEL-NOT COVERED BY MEDICARE 
Medically necessary eaergency care services beginning 
during the first 60 days of each trip outside the USA 

First $250 each calendar year $ 0 
Remainder of Charges $ 0 

BASIC OUTPATIENT PRESCRIPTION DRUGS-NOT COVERED BY 
MEDICARE 

First $250 each calendar year 
Next $2,500 each calendar year 

Over $2,500 each calendar year 

$ 0 
$ 0 

$ 0 

$ 0 
80% to a lifetime maximum 
benefit of $ 50,000 

$ 0 
50% - $1,250 calendar year 
uxlmum benefit 
$ 0 

YOU PAY 

$ 250 
20% and amounts over the 
$50,000 lifetime maximum 

$ 250 
50% 

All Costs 
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MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD 

* A benefit period begins on the first day you receive service as an inpatient in a hospital and ends after you have been out of the hospital and 
have not received skilled care in any other facility for 60 days in a row. 

SERVICES 

HOSPITALIZATION* 
Semiprivate rooe and board, 
general nursing and miscellaneous 
services and supplies 

First 60 days 
6lst thru 90th day 
9lst day and after: 

-While using 60 lifetime reserve days 
-Once lifetime reserve days are used: 

-Additional 365 days 

-Beyond the Additional 365 days 

SKILLED NURSING FACILITY CARE* 
You aust meet Medicare's requirements,including 
having been In a hospital for at least 3 days and 
entered a Medicare-approved facility within 30 
days after leaving the hospital 

First 20 days 
21st thru tOOth day 
lOlst day and after 

BLOOO 
First 3 pints 
Additional amounts 

HOSPICE CARE 
Available as long as your doctor certifies you 
are terminally ill and you elect to receive these 
services 

MEDICARE PAYS 

At t but $628 
All but $157 a day 

All but $314 a day 

0 

0 

All approved amounts 
All but $78.50 a day 
$ 0 

$ 0 
100% 

All but very limited 
coinsurance for out
patient drugs and 
inpatient respite care 

PLAN PAYS 

$628 (Part A Deductible) 
$ 157 a day 

$ 314 a day 

100% of Medicare 
Eligible Expenses 
$ 0 

$ 0 
Up to $78.50 a day 
$ 0 

3 pints 
$ 0 

$ 0 

YOU PAY 

$ 0 
$ 0 

$ 0 

$ 0 

AIl Costs 

$ 0 
$ 0 
All costs 

$ 0 
$ 0 

Balance 
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MEDICARE (PART 8) - MEDICAL SERVICES - PER CALENDAR YEAR 

*Once you have been billed $100 of Medicare-Approved amounts for covered services (which are noted with an asterisk), your Part 8 Deductible will 
have been met for the calendar year. 

SERVICES 

H£01CAl EXPENSES- IN OR OUT Of THE HOSPITAL AND 
OUTPATIENT HOSPITAL TREATMENT, such as . 
Physician's services, inpatient and outpatient 
medical and surgical services and supplies, 
physical and speech therapy, diagnostic tests, 
durable medical equipment, 

first $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Amounts 
Part 8 Excess Charges (Above Medicare 
Approved Amounts) 

BLOOO 
first 3 pints 
Next $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Amounts 

CliNICAl LABORATORY SERVICES-BLOOD TESTS 
FOR DIAGNOSTIC SERVICES 

IDlE HEAL Tlf CARE 
MEDICARE APPROVED SERVICES 

-Hedicall y necessary skilled care 
services and medical supplies 

-Durable medical equipment 
First $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Amounts 

MEDICARE PAYS 

$ 0 
80% 
$ 0 

$ 0 
$ 0 
80% 

100% 

100% 

$ 0 
80% 

PARTS A & 8 

PlAN PAYS 

$ 0 
20% 
100% 

All Costs 
$ 0 
20% 

$ 0 

$ 0 

$ 0 
20% 

YOU PAY 

$100 (Part 8 Deductible) 
$ 0 
$ 0 

$ 0 
$100 (Part B Deductible) 
$ 0 

$ 0 

$ 0 

$100 (Part 8 Deductible) 
$ 0 
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MEDICARE (PARTS A & D) - (CONTINUED) 

SERVICES MEDICARE PAYS PLAN PAYS 

IDlE H£ALDI CARE (cont 'd) 
AT-HOME RECOVERY SERVICES-NOT COVERED BY MEDICARE 

Hoae care certified by your doctor, for 
personal care during recovery from an injury 
or sickness for which Medicare approved 
a Home Care Treatment Plan 

- Benefit for each visit 
- Nuaber of visits covered (must be 

received within 8 weeks of last Medicare 
Approved visit) 

- Calendar year maximum 

FOREIGN TRAVEL -NOT COVERED BY KEDICARE 
Medically necessary emergency care services beginning 
during the first 60 days of each trip outside the USA 

0 

0 

0 

First $250 each calendar year $ 0 
Remainder of Charges• $ 0 

BASIC OUTPATUJU PRESCRIPTION DlllJGS-NOT COVERED BY 
KED I CARE 

first $250 each calendar year 
Next $2,500 each calendar year 

Over $2,500 each calendar year 

0 
0 

0 

PARTS A & B (cont'd.) 

OTHER BENEFITS 

Actual Charges to $40 a visit 

Up to the number of Medicare 
Approved visits, not to 
exceed 7 each week 
$ 1,600 

$ 0 
BO% to a lifetime maximum 
benefit of $ 50,000 

$ 0 
50%- $1,250 calendar year 
maximum benefit 
$ 0 

YOU PAY 

Balance 

$250 
20% and amounts over the 
$50,000 lifetime maximum 

$ 250 
50% 

All Costs 
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MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD 

• A benefit period begins on the first day you receive service as an Inpatient in a hospital and ends after you have been out of the hospital and 
have not received skilled care In any other facility for 60 days in a row. 

SERVICES 
HOSPITALIZATION* 
Se•lprlvate roo• and board, 
general nursing and miscellaneous 
services and supplies 

first 60 days 
61st thru 90th day 
91st day and after: 

-While using 60 llfeti.e reserve days 
-Once lifetime reserve days are used: 

-Additional 365 days 

-Beyond the Additional 365 days 

SKILLED NURSING FACILITY CARE* 
You must meet Medicare's requlre•ents,including 
having been In a hospital for at least 3 days and 
entered a Medicare-approved facility within 30 
days after leaving the hospital 

First 20 days 
21st thru tOOth day 
lOlst day and after 

BLOOO 
First 3 pints 
Additional amounts 

HOSPICE CARE 
Available as long as your doctor certifies you 
are terminally ill and you elect to receive these 
services 

MEDICARE PAYS 

All but $628 
All but $157 a day 

All but $314 a day 

0 

0 

All approved amounts 
All but $78.50 a day 
$ 0 

$ 0 
100% 

All but very li•ited 
coinsurance for out
patient drugs and 
inpatient respite care 

PLAN PAYS 

$628 (Part A Deductible) 
$157 a day 

$314 a day 

100% of Medicare 
Eligible Expenses 
$ 0 

$ 0 
Up to $78.50 a day 
$ 0 

3 pints 
$ 0 

$ 0 

YOU PAY 

$ 0 
$ 0 

$ 0 

$ 0 

All Costs 

$ 0 
$ 0 
All costs 

$ 0 
$ 0 

Balance 
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MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR 

• Once you have been billed $100 of Medicare-Approved amounts for covered services (which are noted with an asterisk), your Part B Deductible will 
have been met for the calendar year. 

SERVICES 

MEDICAL EXPENSES- IN OR OUT Of THE HOSPITAL AND 
OUTPATIENT HOSPITAL TREATMENT, such as 
Physician's services, inpatient and outpatient 
medical and surgical services and supplies, 
physical and speech therapy, diagnostic tests, 
durable medical equipment, 

first $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Amounts 
Part B Excess Charges(Above Medicare 
Approved Amounts) 

BLOOD 
first 3 pints 
Next $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Amounts 

CLINICAL LABORATORY SERVICES-BlOOD TESTS 
FOR DIAGNOSTIC SERVICES 

IDlE HEALTH CARE 
MEDICARE APPROVED SERVICES 

-Medically necessary skilled care 
services and medical supplies 

-Durable medical equipment 
First $100 of Medicare Approved Amounts• 
Remainder of Medicare Approved Amounts 

MEDICARE PAYS 

$ 0 
80% 
$ 0 

$ 0 
$ 0 
80% 

100% 

100% 

$ 0 
80% 

PARTS A & B 

PlAN PAYS 

$100 (Part B Deductible) 
20% 
100% 

All Costs 
$100 (Part 8 Deductible) 
20% 

$ 0 

$ 0 

$100 (Part B Deductible) 
20% 

YOU PAY 

$ 0 
$ 0 
$ 0 

$ 0 
$ 0 
$ 0 

0 

0 

0 
0 
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MEDICARE (PARTS A & 8) - (CONTINUED) 

SERVICES MEDICARE PAYS PLAN PAYS 

HI»>E IIEALTII CARE (cont'd) 
AT-HOME RECOVERY SERVICES-NOT COVERED BY MEDICARE 

!lome care certified by your doctor, for 
personal care during recovery from an injury 
or sickness for which Medicare approved 
a flame Care Treatment Plan 

- Benefit for each visit 
- Number of visits covered (must be 

received within 8 weeks of last Medicare 
Approved visit) 

- Calendar year maximum 

FOREIGN TRAVEL-NOT COVERED BY MEDICARE 

0 

0 

0 

Medically necessary emergency care services beginning 
during the first 60 days of each trip outside the USA 

first $250 each calendar year $ 0 
Remainder of Charges $ 0 

EXTENDED OUTPATIENT PRESCRIPTION DRUGS-NOT COVERED 
BY MEDICARE 

First $250 each calendar year 
Next $6,000 each calendar year 

Over $6,000 each calendar year 

$ 0 
$ 0 

$ 0 

PARTS A & 8 (cont'd.) 

OTHER BENEFITS 

Actual Charges to $40 a visit 

Up to the number of Medicare 
Approved visits, not to 
exceed 7 each week 
$ 1,600 

$ 0 
80% to a lifetime maximum 
benefit of $ 50,000 

$ 0 
50% - $3,000 calendar year 
maximua benefit 
$ 0 

YOU PAY 

Balance 

$250 
20% and amounts over the 
$50,000 llfetiae maxiaum 

$ 250 
50% 

All Costs 
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SERVICES 

PREVENTIVE MEDICAl CARE BENEFIT-NOT COVERED BY 
MEDICARE 
Annual physical and preventive tests and services 
such as: fecal occult blood test, digital rectal 
exaa, mammogram, hearing screening, dipstick 
urinalysis, diabetes screening, thyroid function 
test, influenza shot, tetanus and dlptheria 
booster and education, administered or ordered by 
your doctor when not covered by Medicare 

First $120 each calendar year 
Additional charges 

PLAN J 

OTHER BENEFITS (cont'd.) 

MEDICARE PAYS 

$ 0 
$ 0 

PLAN PAYS 

$ 120 
$ 0 

YOU PAY 

$ 0 
All Costs 



4. Notice regarding policies or certificates which are not 
medicare supplement policies. Any accident and sickness 
insurance policy or certificate, other than a medicare 
supplement policy; or a policy issued pursuant to a contract 
under section 1876 or section 1833 of the Social Security Act 
[42 U.S.C. 1395 et seq.], disability income policy; basic, 
catastrophic, or major medical expense policy; single premium 
nonrenewable policy or other policy identified in subsection 2 
of section 45-06-01.1-01, issued for delivery in this state to 
persons eligible for medicare by reason of age must notify 
insureds under the policy that the policy is not a medicare 
supplement policy or certificate. Such notice must either be 
printed or attached to the first page of the outline of 
coverage delivered to insureds under the policy, or if no 
outline of coverage is delivered, to the first page of the 
policy, or certificate delivered to insureds. Such notice 
must be in no, 1 ess than twe 1 ve-poi nt type and must contain the 
following language: 

11 THIS [POLICY OR CERTIFICATE] IS NOT A MEDICARE SUPPLEMENT 
[POLICY OR CONTRACT]. If you are eligible for Medicare, 
review the Medicare Supplement Buyer•s Guide available from 
the company; 11 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-03, 26.1-36.1-05 
Law Implemented: NDCC 26.1-36.1-05 

45-06-01.1-15. Requirements for application forms and replacement 
coverage. 

1. Application forms must include the following questions 
designed to elicit information as to whether, as of the date 
of the application, the applicant has another medicare 
supplement or other health insurance policy or certificate in 
force or whether a medicare supplement policy or certificate 
is intended to replace any other accident and sickness policy 
or certificate presently in force. A supplementary 
application or other form to be signed by the applicant and 
agent containing such questions and statements may be used. 

[Statements] 

1. You do not need more than one Medicare supplement 
policy. 

2. If you are 65 or older, you may be eligible for 
benefits under Medicaid and may not need a Medicare 
supplement policy. 

3. The benefits and premiums under your Medicare 
supplement policy will be suspended during your 

830 



entitlement to benefits under Medicaid for 24 months. 
You must request this suspension within 90 days of 
becoming eligible for Medicaid. If you are no longer 
entitled to Medicaid, your policy will be 
reinstituted if requested within 90 days of losing 
Medicaid eligibility. 

4. Counseling services may be available in your state to 
provide advice concerning your purchase of Medicare 
supplement insurance and concerning Medicaid. 

[Questions] 

To the best of your knowledge, 

1. Do you have another Medicare supplement policy or 
certificate in force (including health care service 
contract, health maintenance organization contract)? 

a. If so, with which company? 

2. Do you have any other health insurance policies that 
provide benefits which this Medicare supplement 
policy would duplicate? 

3. 

a. If so, with which company? 

b. What kind of policy? 

If the answer to question 1 
intend to replace these medical 
with this policy [certificate]? 

4. Are you covered by Medicaid? 

or 2 is yes, do you 
or health policies 

2. Agents shall list any other health insurance policies they 
have to the applicant. 

a. List policies sold which are still in force. 

b. List policies sold in the past five years which are no 
longer in force. 

3. In the case of a direct response issuer, a copy of the 
application or supplemental form, signed by the applicant, and 
acknowledged by the insurer, must be returned to the applicant 
by the insurer upon delivery of the policy. 

4. Upon determining that a sale will involve replacement of 
medicare supplement coverage, any issuer, other than a direct 
response issuer, or its agent, must furnish the applicant, 
prior to issuance or delivery of the medicare supplement 
policy or certificate, a notice regarding replacement of 
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medicare supplement coverage. One copy of the notice signed 
by the applicant and the agent, except where the coverage is 
sold without an agent, must be provided to the applicant and 
an additional signed copy must be retained by the issuer. A 
direct response issuer must deliver to the applicant at the 
time of the issuance of the policy the notice regarding 
replacement of medicare supplement coverage. 

5. The notice required by subsection 4 for an issuer must be 
provided in no less than ten-point type in substantially the 
following form: 

NOTICE TO APPLICANT REGARDING REPLACEMENT OF MEDICARE SUPPLEMENT INSURANCE 

[Insurance company 1 s name and address] 

SAVE THIS NOTICE! IT MAY BE IMPORTANT TO YOU IN THE FUTURE. 

According to [your application] [information you have furnished], you 
intend to terminate existing Medicare supplement insurance and replace 
it with a policy to be issued by [Company Name] Insurance Company. Your 
new policy will provide thirty (30) days within which you may decide 
without cost whether you desire to keep the policy. 

You should review this new coverage carefully. Compare it with all 
accident and sickness coverage you now have. Terminate your present 
policy only if, after due consideration, you find that purchase of this 
medicare supplement coverage is a wise decision. 

STATEMENT TO APPLICANT BY ISSUER, AGENT [BROKER OR OTHER 
REPRESENTATIVE]: 

I have reviewed your current medical or health insurance coverage. The 
replacement of insurance involved in this transaction does not duplicate 
coverage, to the best of my knowledge. The replacement policy is being 
purchased for the following reason(s) (check one): 

Additional benefits. 
No change in benefits, but lower premiums. 
Fewer benefits and lower premiums. 
Other. (please specify) 

1. Health conditions which you may presently have (preexisting 
conditions) may not be immediately or fully covered under the 
new policy. This could result in denial or delay of a claim 
for benefits under the new policy, whereas a similar claim 
might have been payable under your present policy. 

2. State law provides that your replacement policy or certificate 
may not contain new preexisting conditions, waiting periods, 
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elimination periods, or probationary periods. The insurer 
will waive any time periods applicable to preexisting 
conditions, waiting periods, elimination periods, or 
probationary periods in the new policy (or coverage) for 
similar benefits to the extent such time was spent (depleted) 
under the original policy. 

3. If you still wish to terminate your present policy and replace 
it with new coverage, be certain to truthfully and completely 
answer all questions on the application concerning your 
medical and health history. Failure to include all material 
medical information on an application may provide a basis for 
the company to deny any future claims and to refund your 
premium as though your policy had never been in force. After 
the application has been completed and before you sign it, 
review it carefully to be certain that all information has 
been properly recorded. [If the policy or certificate is 
guaranteed issue, this paragraph need not appear.] 

Do not cancel your present policy until you have received your new 
policy and are sure that you want to keep it. 

(Signature of Agent, Broker or Other Representative)* 

[Typed Name and Address of Issuer, Agent or Broker] 

(Applicant 1 s Signature) 

(Date) 

*Signature not required for direct response sales. 

6. Paragraphs 1 and 2 of the replacement notice (applicable to 
preexisting conditions) may be deleted by an issuer if the 
replacement does not involve application of a new preexisting 
condition limitation. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-03 
Law Implemented: NDCC 26.1-36.1-02, 26.1-36.1-05 

45-06-01.1-16. Filing requirements for advertising. An issuer 
must provide a copy of any medicare supplement advertisement intended 
for use in this state whether through written, radio, or television 
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medium to the commissioner of insurance of this state for review or 
approval by the commissioner to the extent it may be required under 
state law. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-03 
Law Implemented: NDCC 26.1-36.1-07 

45-06-01.1-17. Standards for marketing. 

1. An issuer, directly or through its producers, must: 

a. Establish marketing procedures to assure that any 
comparison of policies by its agents or other producers 
will be fair and accurate. 

b. Establish marketing procedures to assure excessive 
insurance is not sold or issued. 

c. Display prominently by type, stamp, or other appropriate 
means on the first page of the policy the following: 

d. 

11 Not ice to buyer: This po 1 icy may not cover a 11 of your 
medical expenses. 11 

Inquire 
identify 
medicare 
sickness 

and otherwise make every reasonable effort to 
whether a prospective applicant or enrollee for 

supplement insurance already has accident and 
insurance and the types and amounts of any such 

insurance. 

e. Establish auditable procedures for verifying compliance 
with this subsection. 

2. In addition to the practices prohibited in North Dakota 
Century Code chapter 26.1-04, the following acts and practices 
are prohibited: 

a. Twisting. Knowingly making any misleading representation 
or incomplete or fraudulent comparison of any insurance 
policies or insurers for the purpose of inducing, or 
tending to induce, any person to lapse, forfeit, 
surrender, terminate, retain, pledge, assign, borrow on, 
or convert any insurance policy or to take out a policy of 
insurance with another insurer. 

b. High pressure tactics. Employing any method of marketing 
having the effect of or tending to induce the purchase of 
insurance through force, fright, threat, whether explicit 
or implied, or undue pressure to purchase or recommend the 
purchase of insurance. 
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c. Cold lead advertising. Making use directly or indirectly 
of any method of marketing which fails to disclose in a 
conspicuous manner that a purpose of the method of 
marketing is solicitation of insurance and that contact 
will be made by an insurance agent or insurance company. 

3. The terms 11 medicare supplement 11
, 

11 medigap 11
, 

11 medicare 
wraparound 11

, and words of similar import may not be used 
unless the policy is issued in compliance with this chapter. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-02(1)(2), 26.1-36.1-03 
Law Implemented: NDCC 26.1-36.1-02 

45-06-01.1-18. 
excessive insurance. 

Appropriateness of recommended purchase and 

1. In recommending the purchase or replacement of any medicare 
supplement policy or certificate an agent shall make 
reasonable efforts to determine the appropriateness of a 
recommended purchase or replacement. 

2. Any sale of medicare supplement coverage that will provide an 
individual more than one medicare supplement policy or 
certificate is prohibited. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-02(1)(2), 26.1-36.1-03 
Law Implemented: NDCC 26.1-36.1-02 

45-06-01.1-19. Reporting of multiple policies. 

1. On or before March first of each year, an issuer must report 
the following information for every individual resident of 
this state for which the issuer has in force more than one 
medicare supplement policy or certificate: 

a. Policy and certificate number. 

b. Date of issuance. 

2. The items set forth above must be grouped by individual 
policyholder. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-02(1)(2), 26.1-36.1-03 
Law Implemented: NDCC 26.1-36.1-02 
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45-06-01.1-20. Prohibition against 
waiting periods, elimination periods, and 
replacement policies or certificates. 

preexisting 
probationary 

conditions, 
periods in 

1. If a medicare supplement policy or certificate replaces 
another medicare supplement policy or certificate, the 
replacing issuer must waive any time periods applicable to 
preexisting conditions, waiting periods, elimination periods, 
and probationary periods in the new medicare supplement policy 
or certificate to the extent such time was spent under the 
original policy. 

2. If a medicare supplement policy or certificate replaces 
another medicare supplement policy or certificate which has 
been in effect for at least six months, the replacing policy 
may not provide any time period applicable to preexisting 
conditions, waiting periods, elimination periods, and 
probationary periods. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-02(1)(2), 26.1-36.1-03 
Law Implemented: NDCC 26.1-36.1-02 

45-06-01.1-21. Separability. If any prov1s1on of this chapter or 
the application thereof to any person or circumstance is for any reason 
held to be invalid, the remainder of the chapter and the application of 
such provision to other persons or circumstances may not be affected 
thereby. 

History: Effective January 1, 1992. 
General Authority: NDCC 26.1-36.1-03 
Law Implemented: NDCC 26.1-36.1 
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Appendix A 
MEDICARE SUPPLEMENT REFUND CALCULATION FORM 

FOR CALENDAR YEAR----
TYPE _________ SMSBP (w). _______ _ 

For the State of ____________________ _ 
Company Name ____________________ _ 

NAIC Group Code---- NAIC Company Code--------

Address-----------------------
Person Completing This Exhibit----------------
Title Telephone Number __________ _ 

line 

1 Current Year's Experience 
a. Total (all policy years) 
b. Current year's issues (z) 
c. Net (for reporting purposes .. 1 a • 1 b) 

2 Past Years' Experience 
(All Policy Years) 

3 Total Experience (Net Current Year+ Past Years' Experience) 

4 Refunds last year (Excluding Interest) 

5 Previous Since Inception (Excluding Interest) 

6 Refunds Since Inception (Excluding Interest) 

7 Benchmark Ratio Since Inception 
(SEE WORKSHEET FOR RATIO 1) 

8 Experienced Ratio Since Inception 

Total Actual Incurred Claims (line 3, col b) =Ratio 2 

Tot. Eamed Prem.(line 3. col a) • Refunds Since lnception(line 6) 

9 Life Years Exposed Since Inception -------

If the Experienced Ratio is less than the Benchmark Ratio. and there 
are more than 500 life years exposure. then proceed to calculation 
of refund. 

10 Tolerance Permitted (obtarned from credibility table)----
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MEDICARE SUPPLEMENT REFUND CALCULATION FOAM 

FOR CA~ENDAR YEAR----
TYPE _________ SMSBP (w) _______ _ 

For the State ot ---------------------
Company Name----------------------
NAIC Group Code---- NAIC Company Code---------Address ____________________________ __ 

Person Completing This Exhibit------------------
Title Telephone Number ____________ _ 

11 Adjustment to Incurred Claims for Credibility 

Ratio 3 = Ratio 2 + Tolerance 

If Ratio 3 is more than benchmark ratio (ratio 1 ), a refund or 
credit to prem1um is not reqUired. 

If Ratio 3 is l~ss than the benchmark ratio. then proceed. 

12 Adjusted Incurred ~~laims = 

(Tot. Earned Prem1ums(line 3, col a)-Refunds Since Inception( line 6)! 
X Ratio 3(1ine 11) 

13 Refund= Total Earned Prem1ums (line 3, col a)· 

Refunds Since Inception (line 6} • 

Adjusted Incurred Claims (line 12) 

Benchmark Ratio (Ratio 1) 

If the amount on line 13 is less than .005 times the annualized 
prem1um 1n force as of December 31 of the reporting year, then no 
refund is made. Otherwise, the amount on line 13 is to be 
refunded or credited. and a description of the refund and/or 
credit against prem1ums to be used must be attached to this form. 

Medicare Supplement Credibility Table 

Life Years Exposed 
Since Inception 

10.000 ... 

5.000 - 9.999 
2.500 - 4.999 
1 .000 - 2.499 
500-999 

If less than 500. no creCIOIIity. 
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Tolerance 

0.0% 
5.0% 
7.5% 

10.0% 
15.0% 



MEDICARE SUPPLEMENT REFUND CALCULATION FORM 

FOR CALENDAR YEAR----
TYPE SMSBP (w) _______ _ 

For the State of---------------------Company Name ______________________ _ 

NAIC Group Code---- NAIC Company Code--------

Address-------------------------
Person Completing This Exhibit------------------
Title Telephone Number __________ _ 

(w) "SMSBP" = Standardized Medicare Supplement Benefit Plan 
(x) Includes modal loadings and tees charged. 
(y) Excluaes Active Ufe Reserves. 
(z) This is to be used as "Issue Year Earned Premium• tor Year 1 

of next year's "Worksheet tor Calculation of BenChmark Ratios" 

I certify that the above information and calculations are true and accurate 
to the best of my knowledge and belief. 

Signature 

Name • Please Type 

Title 

Date 
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OJ 
+» 
0 

I-

(a) (b) (c) 
Earned 

Year Premium Factor 
1 2.770 
2 4.175 
3 4.175 
4 4.175 
5 4.175 
6 4.175 
7 4.175 
8 4.175 
9 4.175 

10 4.175 
11 4.175 
12 4.175 
13 4.175 
14 4.175 
15 4.175 

Total: (k): 

REPORTING FORM FOR THE CALCULATION OF 
BENCHMARK RATIO SINCE INCEPTION 

FOR GROUP POLICIES 
FOR CALENDAR YEAR-:-:-==---

TYPE SMSBP (p) 
FOR THE STATE OF ___________________ __ 

Company Name------------------
NAIC Group Code NAIC Company Code-------

Address----~--,-,-------------------------
Person Compleling This Exhibit,--~-:---:---------------
Tille Telephone Number ___________ _ 

(d) (e) (I) (g) (h) 
Cumulative 

(b) x (c) loss Ratio (d) x (e) Factor (b))( (g) 
0.507 0.000 
0.567 0.000 
0.567 1.194 
0.567 2.245 
0.567 3.170 
0.567 3.998 
0.567 4.754 
0.567 5.445 
0.567 6.075 
0.567 6.650 
0.567 7.176 
0.567 7.655 
0.567 8.093 
0.567 8.493 
0.567 8.684 

·----------------- ------------------ ------------------
(1): (m): 

Benchmark Ratio Since Inception: (I+ n) I ( k + m ): 

(i) {j) 
Cumulative 
loss Ratio (h) X (i) 

0.000 
0.000 
0.759 
0.771 
0.782 
0.792 
0.802 
0.811 
0818 
0.824 
0.828 
0.831 
0.834 
0.837 
0.838 

------------------
(n): 

(a): Year 1 is lhe current calendar year· 1 
Year 2 is the current calendar year· 2 
(etc.) 

(b): For the calendar year on the appropriate line in column (a), 
the premium earned during that year lor policies issued in 
that year. 

(Example: II the current year is 1991, then: 
Year 1 is 1990; Year 2 is 1989; etc.) 

(o) 
Policy Year 

loss Rallo 
0.46 
0.63 
0.75 
0.77 

0.8 
0.82 
0.84 
0.87 
088 
0.88 
088 
0 88 
0 89 
0.89 
0.89 

(o): These loss ratios are not explicilly used in computing the benchmark 
loss ratios. They are the loss ratios, on a policy year basis, 

(p): "SMSBP" =Standardized Medicare 
Supplement Benelil Plan 

which result in the cumulative loss ratios displayed on this worksheet. 
They are shown here lor informational purposes only. 



(X) 
,.J::::. 
I-' 

REPORTING FORM FOR THE CALCULATION OF 
BENCHMARK RATIO SINCE INCEPTION 

FOR INDIVIDUAL POLICIES 
FOR CALENDAR YEAR 

TYPE SMSBP(p) 
FOR THE STATE OF 
Company Name 
NAIC Group Code NAIC Company Code 
Address 
Person Completing This Exhibit 
Title Telephone Number 

(a) (b) (c) (d) (e) (I) (g) (h) (i) (j) 
Earned Cumulative Cumulative 

Year Premium Factor (b) x (c) loss Ratio (d) x (e) Factor (b) X (g) loss Ratio (h) X (i) 
1 2.770 0.442 0.000 0.000 
2 4.175 0.493 0.000 0.000 
3 4.175 0.493 1.194 0.659 
4 4.175 0.493 2.245 0.669 
5 4.175 0.493 3.170 0.678 
6 4.175 0.493 3.998 0.686 
7 4.175 0.493 4.754 0.695 
8 4.175 0.493 5.445 0.702 
9 4.175 0.493 6.075 0.708 

10 4.175 0.493 6.650 0.713 
11 4.175 0.493 7.176 0.717 
12 4.175 0.493 7.655 0.720 
13 4.175 0.493 8.093 0.723 
14 4.175 0.493 8.493 0.725 
15 4.175 0.493 8.684 0.725 

------------------ ------------------ --------------·--- ---------·--------
Total: (k): (I): (m): (n): 

Benchmark Ratio Since Inception: (It n) I ( k + m ): 

(a): Year 1 is the current calendar year- 1 
Year 2 is the current calendar year- 2 
(etc.) 

(b): For the calendar year on the appropriate line in column (a), 
the premium earned during that year for policies issued in 
that year. 

(Example: lithe current year is 1991, then: 
Year 1 is 1990; Year 2 is 1989; etc.) 

(o) 
Policy Year 

loss Ratio 
0.4 

0.55 
0.65 
0.67 
0.69 
0.71 
0.73 
0.75 
0.76 
0.76 
0.76 
0.77 
0.77 
0.77 
0.77 

(o): These loss ratios are not explicitly used in computing the benchmark 
loss ratios. They are the loss ratios, on a policy year basis, 

(p): "SMSBP" = Standardized Medicare 
Supplement Benefit Plan 

which result in the cumulative loss ratios displayed on this worksheet. 
They are shown here lor informational purposes only. 



APPENDIXB 

Company Name: 

Address: 

Phone Number: 

FORM FOR REPORTING 
MEDICARE SUPPLEMENT POLICIES 

Due: March 1, annually 

The purpose of this form is to report the following information on each resident of this state who 
has in force more than one Medicare supplement policy or certificate. The information is to be 
grouped by individual policyholder. 

842 

Policy and 
Cenificau: # 

Signature 

Name and Title (please type} 

Date 

Date of 
Issuance 



TITLE 48 

Board of Animal Health 
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JANUARY 1992 

ARTICLE 48-08 

LICENSED MONITORED FEEDLOTS 

[Repealed effective January 1, 1992] 
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TITLE 54 

Nursing, Board of 

847 

' 
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December 1991 

54-02-01-05. Examination results. Examination results will be 
reported by mail to individual candidates and recorded on the 
candidate 1 s permanent record in the board office. The examination 
results for the successful candidate who has completed the nursing 
education program will include the number of the permanent license that 
shall be issued to the candidate and a notice that these results 
constitute permission to continue in the practice of nursing until the 
permanent license has been issued. Candidates who have not completed 
the nursing education program will receive the examination results but 
will not be aathoti:z:ed t-o ptaclice issued a permanent license number 
until all requirements for license by examination have been met and~ 
peJ:manent license ha-s been issaed. 

History: Amended effective November 1, 
December 1, 1991. 
General Authority: NDCC 43-12.1-08(18) 
Law Implemented: NDCC 43-12.1-10 

1979; October 1, 1989i 

54-02-01-13. Authorization to practice nursing. Authorization to 
practice nursing between the dates of gJ:adaation program completion and 
notification of results of the licensing examination will be issued to 
individuals accepted as candidates for the first licensing examination 
ttt-er progJ:am completion for which the candidate is eligible. 

History: Effective October 1, 1989; amended effective December 1, 1991. 
General Authority: NDCC 43-12.1-08(18) 
Law Implemented: NDCC 43-12.1-10 

54-02-08-03. Renewal. 
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1. A temporary practical nurse 
four consecutive calendar years 
following requirements: 

license may be renewed for~ 
if the licensee meets the 

a. Submit a completed renewal application. 

b. Pay the calendar year renewal fee of twenty-five dollars. 

c. Provide the board with proof of enrollment and coursework 
in a board-approved nursing education program. 

2. A temporary registered nurse license may be renewed for four 
consecutive calendar years if the licensee meets the following 
requirements: 

a. Submit a completed renewal application. 

b. Pay the calendar year renewal fee of thirty dollars. 

c. Provide the board with proof of enrollment and coursework 
in a board-approved nursing education program. 

3. Nonrenewal of a temporary license because of failure to 
conrplel:e the educational requitemenl:s ±n the allotted t-ime or 
failure of the applicant to apply for renewal shall be 
communicated to all health care agencies in North Dakota. 

4. A petition for extension of renewal of a temporary license 
after the four consecutive years of renewal may be considered 
by the board. The licensee is responsible for submitting 
sufficient information to the board regarding progression in 
the educational program for determination if an extension of 
renewal eligibility is to be allowed. 

History: Effective October 1, 1989; amended effective November 1, 1990~ 
December 1, 1991. 
General Authority: NDCC 43-12.1-08(18) 
Law Implemented: NDCC 43-12.1-08(19) 

54-03.1-01-01. Nursing programs approved prior to January 1, 
1987. Nttrsing programs approoed by the hoard pr-ior to Janttary h i-9&9-; 

who pTan to 'S1!"ek hoard appr 0 v al 'Ut1'1:te-r ar lie 1 e 5~ e 3 . 1 'S'h-zd± :-

-l-7 ~faint a in educa 1: ion standards 'I!I'S prescribed by aL t icle ~ 
-for 'tho-s-e stttdenl:s attending classes on or before January h 
t-9-87-T 

2-:- Submit a wLitten report o-f pi-anos -for program modifications 
necessaLy to comply w±th article 54 83.1 to the hoard befoLe 
Janttar 9 h t-9-87-T and 
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57 Receive b-cnrrd appt ooal as outlined ±n section 54 83. 1 82 85 
pr±or to the admission O"f any students a-fter Januaty h ~ 
Repealed effective December 1, 1991. 

History: Effecti~e March h +9&67 
General Authority: NB€€ 43 12 . 1 86 
Law Implemented: NB€€ 43 12.1 86(6)(7)(6) 

54-03.1-01-02. Waiver of hearing. Requhe1nents -for a heating as 
ptesctibed ±n section 54 83 82 81 may b-e Maived -for any nutsing ptogtan• 
that ha-s complied 
December 1, 1991. 

rith section 54 83.1 81 81. Repealed effective 

History: Effectioe March h +9&67 
General Authority: NB€€ 43 12.1 86 
Law Implemented: NB€€ 43 12.1 86(6) 

54-03.1-01-03. Termination 
54-03. Schools that haTe a nutsing 

of programs approved under article 
education program approved by the 

b-cnrrd ttJTCte-r atticle ~and ril± b-e tetminating the nutsing ptogtan• 
stnrl± lft'e"e"t the tequitements O"f chaptet 54 83 85. Repealed effective 
December 1, 1991. 

History: Effecti~e March h +9&67 
General Authority: NB€€ 43 12.1 86 
Law Implemented: NB€€ 43 12.1 86(6) 

54-03.1-01-04. Candidate eligibility for licensing examination. 
Gtaduates O"f nutsing ptogtams apptooed ttJTCte-r atticle ~ stnrl± b-e 
eligible -for admission to the licensing examination as Ton-g as the 
entollment and e3:as-s attendance ±n the nutsing ptogtam was on '01:'" befote 
Januaty h ~ Repealed effective December 1, 1991. 

History: Effecti~e March h +9&67 
General Authority: NB€€ 43 12.1 86 
Law Implemented: NB€€ 43 12.1 18 

54-03.1-11-01. Continuing compliance. The nursing education 
programs must submit a biennial report and shall be surveyed by the 
board at least every two years. The b-cnrrd at ±t-s disctetion may sutoey 
a nutsing ptogtam llt0'1"'e often . If a program is accredited by a national 
nursing accrediting body, the board may acknowledge that the program 
meets board rules if the program submits a copy of the self-study report 
and evidence of accreditation. The two year requirement will then be 
waived and the program will be required to submit a board report and 
have an onsite visit by board representatives midway through the 
national accrediting period. The board may survey a program at any time 
at its discretion. 
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History: Effective January 1, 1987; amended effective December 1, 1991. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-03.1-11-02. Certificate of approval. A certificate of 
approva 1 sha 11 be issued by the board -for a maxia«um O'f two years to 
nursing education programs which meet board rules. 

History: Effective January 1, 1987; amended effective December 1, 1991. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 
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TITLE 60 

Pesticide Control Board 
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60-03-01-05. 
private applicators. 

NOVEMBER 1991 

Certification - Commercial applicators, dealers, 

1. Categories of certification. 

a. Agricultural pest control (plant and animal). This 
category includes commercial applicators using restricted 
use pesticides in production of agricultural crops 
including cereal grain, feed grains, soybeans, forages, 
large and small seeded legumes, small fruits, tree fruits, 
nuts, and vegetables, as well as application to grasslands 
and noncrop lands. This also includes the use of 
restricted use pesticides on animals, beef cattle, dairy 
cattle, swine, sheep, horses, goats, poultry, and other 
livestock, and also to places on or in which animals are 
confined. 

b. Seed treatment. This category includes commercial 
applicators using restricted use pesticides on 
agricultural crop seeds, other seeds, and vegetative seed 
stocks. 

c. Fumigation. This category includes applicators using 
restricted use fumigants for controlling pests in stored 
and. transported agricultural crops, grain milling 
equipment, and storage facilities. (Effective April 1, 
1991, private applicators.) 

d. Ornamental and turf pest control. This category includes 
commercial applicators using restricted use pesticides to 
control pests in the production and maintenance of 
ornamental trees, shrubs, flowers, and turf. 
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e. Greenhouse. This category includes commercial applicators 
using restricted use pesticides to control pests in a 
greenhouse. 

f. Right of way. This category includes commercial 
applicators using restricted use pesticides to control 
pests in the maintenance of public roads, electric 
powerlines, pipelines, railways, right of ways, parking 
lots, or other similar areas. 

g. Public health pest control. This category includes state, 
federal, or other government employees, or applicators 
working under government contract, using restricted use 
pesticides in public health programs for the management 
and control of pests having medical and public health 
impacts. 

h. Research and demonstration pest control. This category is 
for those individuals who demonstrate or apply restricted 
use pesticides for education and research or education or 
research. These would include county agents, extension 
specialists, state, federal, and commercial employees, 
plus other persons conducting research or demonstrating 
the proper application of restricted use pesticides. 

i. Home, industrial, and institutional pest control. This 
category includes commercial applicators using restricted 
use pesticides in, on, or around food handling 
establishments, human dwellings, public or private 
institutions, warehouses, grain elevators, and any other 
structures or adjacent area, for the control of pests. 

j. 

k. 

Wood preservatives. This category includes 
applicators who apply and treat with restricted 
preservatives to preserve and protect wood, 
various lumber products from pests. 

commercial 
use wood 

posts, and 

Vertebrate. This category includes 
who use restricted use pesticides 
certain pest vertebrate, such 
predators, and bats. 

commercial applicators 
for the control of 
as rodents, certain 

1. Other. This is reserved for any future categories that 
may be required by the United States environmental 
protection agency or become necessary by order of the 
pesticide control board. 

2. Commercial applicators and dealers. 

a. A commercial applicator or dealer, or commercial 
applicator and dealer certificate shall be issued in 
accordance with North Dakota Century Code section 4-35-09 
or 4-35-12 or sections 4-35-09 and 4-35-12 respectively, 
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only to those persons who successfully complete the 
certification examination established by the board, and 
who pay the certification fee. 

b. The board shall establish a certification examination 
which shall be administered by any North Dakota state 
university extension designate in accordance with North 
Dakota Century Code section 4-35-09 or 4-35-12 or sections 
4-35-09 and 4-35-12. The examination shall be given by 
the North Dakota state university extension designate only 
to those persons who: 

(1) Are eighteen years of age or older; and 

(2) Complete a certificate application in such form as 
the board shall require. 

c. Commercial applicator's or dealer or commercial applicator 
and dealer certificates shall expire on April first 
following the third anniversary of the year of 
certification or recertification. Every commercially 
certified person shall be recertified by an approved 
seminar or an examination at least every third year. 

d. Any person who fails an examination may retake such 
examination after three or more days. 

e. All commercial applicators must be certified in the proper 
category of application. 

f. All dealers must be certified in the category of the 
labels' intended target site. 

g. Situations where the pesticide is labeled for more than 
one of the certification target sites, the dealer only 
needs to be certified in one of the categories. 

3. Private applicators. 

a. A private applicator certification shall be issued in 
accordance with North Dakota Century Code section 4-35-14 
only to those persons who: · 

(1) Are eighteen years of age or older; and 

(2) Demonstrate competence in the application of 
pesticides as provided in subdivisions b, c, d, and 
e. 

b. Persons purchasing, storing, or applying restricted use 
grain fumigants must be commercially eextified ±n the 
fumigation cal:egoxy. (Effective Aprft t-; 1991.) trained 
and must pass a fumigation exam. At the option of the 
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applicant upon successfully passing the exam, the 
certificate issued will be for either private or 
commercial application of restricted use fumigants. The 
fee for the private and commercial certification will be 
set by the North Dakota state university extension 
service. 

c. Competence to apply restricted use pesticides shall be 
demonstrated by a showing of any one of the following to 
the North Dakota state university extension designate in 
the applicant 1 s area: 

(1) 

(2) 

Attendance at an approved educational 
signing of a certificate of attendance, and 
an examination. 

seminar, 
passing 

Completion 
passing an 
university 
applicant 1 s 

of a course of self-instruction and 
examination at the North Dakota state 

extension designate 1 s office in the 
area. 

(3) Completion of a take-home self-study program and 
passing an examination. 

(4) Passing the dealer or commercial applicator 
certification examination and submitting the passing 
grade to the appropriate North Dakota state 
university extension designate. 

d. Every private applicator shall be recertified at least 
once every five years. 

e. Competence to apply a single restricted use pesticide by a 
person who cannot read shall be demonstrated by completion 
of a course of oral instruction and completion of a 
procedure to determine teaching-learning effectiveness to 
the North Dakota state university extension designate in 
the applicant 1 s area. Such private applicator 
certification for a single restricted use pesticide shall 
be for no more than one year and the notation, 11 Restricted 
to 11 followed by the common name of the restricted use 
pesticide in bold lettering shall appear on the private 
applicator certificate. 

f. In an emergency situation, competence to apply a single 
restricted use pesticide by a person shall be demonstrated 
by completion of a course of oral instruction and 
completion of a procedure to determine teaching-learning 
effectiveness to the North Dakota state university 
extension designate in the applicant 1 s area. Such private 
applicator certification for a single restricted use 
pesticide shall expire sixty days from issuance and shall 
be issued to a person only once. The notation, 
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"Restricted to" fo 11 owed by the common name of the 
restricted use pesticide shall appear on the private 
applicator certificate in bold lettering. 

History: Amended effective February 1, 1982; October 1, 1990i 
November 1, 1991. 
General Authority: NDCC 4-35-06, 4-35-12 
Law Implemented: NDCC 4-35-08, 4-35-09, 4-35-12, 4-35-14 
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TITLE 61 

Pharmacy, Board of 
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NOVEMBER 1991 

STAFF COMMENT: Chapter 61-04-04 contains all new material but is not 
underscored so as to improve readability. 

Section 
61-04-04-01 

CHAPTER 61-04-04 
UNPROFESSIONAL CONDUCT 

Definition of Unprofessional Conduct 

61-04-04-01. Definition of unprofessional conduct. The 
definition of 11 unprofessional conduct11 for purposes of subdivision of 
subsection 1 of North Dakota Century Code section 43-15-10 for 
disciplinary pu~poses includes, but is not limited to, the following: 

1. The violating or attempting to violate, directly, indirectly, 
through actions of another, or assisting in or abetting the 
violation of, or conspiring to violate, any provision or term 
of North Dakota Century Code chapter 43-15, the Prescription 
Drug Marketing Act, the Robinson-Patman Act, or of the 
applicable federal and state laws and rules governing 
pharmacies or pharmacists. 

2. Failure to establish and maintain effective controls against 
diversion of prescription drugs into other than legitimate 
medical, scientific, or industrial channels as provided by 
state or federal laws or rules. 

3. Making or filing a report or record which a pharmacist or 
pharmacy knows to be false, intentionally or negligently 
failing to file a report or record required by federal or 
state law, or rules, willfully impeding or obstructing such 
filing, or inducing another person to do so. Such reports or 
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records include only those which the pharmacist or pharmacy is 
required to make or file in his capacity as a licensed 
pharmacist or pharmacy. 

4. Being unable to practice pharmacy with reasonable skill and 
safety by reason of illness, use of drugs, narcotics, 
chemicals, or any other type of material, or as a result of 
any mental or physical condition. A pharmacist affected under 
this subsection shall at reasonable intervals be afforded an 
opportunity to demonstrate that the pharmacist can resume the 
competent practice of pharmacy with reasonable skill and 
safety to his customers. 

5. Knowingly dispensed a prescription drug after the death of a 
patient. 

6. Using a facsimile machine 
authenticity, verification, or 
practice. 

to circumvent documentation, 
other standards of pharmacy 

7. Billing or charging for quantities greater than delivered, or 
for a brand when a generic is dispensed. 

8. Submits fraudulent billing or reports to a third party payor 
of prescription charges. 

9. Refuses to provide information or answer questions when 
requested to do so by the patient, which affect the patient's 
use of medications prescribed and dispensed by the pharmacy. 

10. Does not address or attempt to resolve and document a possible 
prescription error or situation of potential harm to the 
patient when apparent or should have been apparent to the 
pharmacist. 

11. Does not attempt to affect the possible addiction or 
dependency of a patient to a drug dispensed by the pharmacist, 
if there is reason to believe that patient may be so dependent 
or addicted. 

12. The assertion or inference in a public manner of material 
claims of professional superiority in the practice of pharmacy 
that cannot be substantiated. 

13. The publication or 
otherwise deceptive 
pharmacy. 

circulation of false, misleading, 
statements concerning the practice 

or 
of 

14. Refusing to compound and dispense prescriptions that may 
reasonably be expected to be compounded or dispensed in 
pharmacies by a pharmacist. 

864 



15. Participation in agreements or arrangements with any person, 
corporation, partnership, association, firm, or others 
involving rebates, kickbacks, fee-splitting, or special 
charges in exchange for professional pharmaceutical services, 
including, but not limited to, the giving, selling, donating, 
or otherwise furnishing or transferring, or the offer to give, 
sell, donate, or otherwise furnish or transfer money, goods, 
or services free or below cost to any licensed health care 
facility or the owner, operator, or administrator of a 
licensed health care facility as compensation or inducement 
for placement of business with that pharmacy or pharmacist. 
Monetary rebates or discounts which are returned to the actual 
purchaser of drugs as a cost justified discount or to meet 
competition are permitted if the rebates of discounts conform 
with other existing state and federal rules and regulations. 

16. Discriminating in any manner between patients or groups of 
patients for reasons of religion, race, creed, color, sex, 
age, or national origin. 

17. Divulging or revealing to others the nature of professional 
pharmaceutical services rendered to a patient without the 
patient's express consent orally or in writing or by order or 
direction of a court. This does not prevent pharmacies from 
providing information copies of prescriptions to other 
pharmacies or to the person to whom the prescription was 
issued and does not prevent pharmacists from providing drug 
therapy information to physicians for their patients. 

18. Improper advertising. Prescription drug price information may 
be provided to the public by a pharmacy, if all the following 
conditions are met: No representation or suggestion 
concerning the drug's safety, effectiveness, or indications 
for use, is made. No reference is made to controlled 
substances listed in schedule II - V of the latest revision of 
the Federal Controlled Substances Act, North Dakota Uniform 
Controlled Substances Act, and the rules of the board of 
pharmacy. 

Interpretation of this definition of unprofessional conduct is not 
intended to hinder or impede the innovative practice of pharmacy, the 
ability of the pharmacist to compound, alter, or prepare medications, 
subsequent to a practitioner's order for the appropriate treatment of 
patients. Further, it is not intended to restrict the exercise of 
professional judgment of the pharmacist when practicing in the best 
interest of his patient. 

History: Effective November 1, 1991. 
General Authority: NDCC 28-32-02, 43-15-10(1)(i)(12)(14) 
Law Implemented: NDCC 28-32-02 
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TITLE 62 

Plumbing, Board of 
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JANUARY 1992 

62-02-03-05. Renewal of sewer and water contractor and installer 
certificate and license. The holder of a sewer and water contractor's 
certificate and license may renew the sewer and water installer's 
certificate and license upon payment of the installer's renewal fee and 
during the same year may reinstate the holder's contractor's certificate 
and license upon payment of the difference between the installer and 
contractor renewal fee. 

History: Effective January 1, 1992. 
General Authority: NDCC 43-18.2-02 
Law Implemented: NDCC 43-18.2-09 

62-03-01-01. Definitions. For the purpose of this article, the 
following terms shall have the meaning indicated in this section. No 
attempt is made to define ordinary words which are used in accordance 
with their established dictionary meaning except where it is necessary 
to define their meaning as used in this article to avoid 
misunderstanding. 

1. "A.B.S. 11 means acrylonitrile-butadiene-styrene. 

2. "Accessible 11 means having access thereto but which first may 
require the removal of an access panel, door, or similar 
obstruction. "Readily accessible" means direct access without 
the necessity of removing or moving any panel, door, or 
similar obstruction. 

3. "Acid waste" means corrosive waste. 

4. "Administrative authority" means the individual official, 
board, department, or agency established and authorized by a 
state, county, city, or other political subdivision created by 
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law to administer and enforce the provisions of the plumbing 
code as adopted or amended. 

5. "A.G.A." means American gas association. 

6. 11 Ai r break (drainage system) 11 means a piping arrangement in 
which a drain from a fixture, appliance, or device discharges 
indirectly into a fixture, receptacle, or interceptor at a 
point below the flood level rim of the receptacle so installed 
as to prevent backflow or siphonage. 

7. 11Air chamber 11 means a pressure surge absorbing device 
operating through the compressibility of air. 

8. 11 Airgap (drainage systems) 11 means the unobstructed vertical 
distance through the free atmosphere between the outlet of 
waste pipe and the flood level rim of the receptacle into 
which it is discharging. 

9. 11Airgap (water distribution system) 11 means the unobstructed 
vertical distance through the free atmosphere between the 
lowest opening from any pipe or faucet supplying water to a 
tank, plumbing fixture, or other device and the flood level 
rim of the receptacle. 

9 .1. 11 A 1 ka 1 i waste 11 means waste having a pH factor more than seven. 

10. 11 Anchors 11 means supports. 

11. 11 A.N.S.I. 11 means the American national standards institute. 

12. 11 Antiscald valve 11 
- see 11 water temperature control valve 11

• 

13. 11 Approved 11 means 
standard stated or 
suitable for the 
the administrative 

accepted or acceptable under 
cited in this article, or 
proposed use under procedures 
authority. 

an applicable 
accepted as 

and powers of 

14. 11 Area drain 11 means a receptacle designed to collect surface or 
storm water from an open area. 

15. 11A.S.M.E. 11 means the American society of mechanical engineers. 

16. 11Aspirator11 means a fitting or device supplied with water or 
other fluid under positive pressure which passes through an 
integral orifice or 11 constriction 11 causing a vacuum. 

17. 11 Autopsy table 11 means a fixture or table used for the 
postmortem examination of a body. 

18. 11 8 and S11 means Brown and Sharpe. 
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19. 11 Backflow11 means the flow of water or other liquids, mixtures, 
or substances into the distributing pipes of a potable supply 
of water from any source or sources other than its intended 
source. Backsiphonage is one type of backflow. 

20. 11 Backflow connection 11 means any arrangement whereby backflow 
can occur. 

21. 11 Backflow drainage 11 means a reversal of flow in the drainage 
system. 

22. 11 Backflow preventer 11 means a device or means to prevent 
backflow. 

23. 11 Backflow preventer, reduced pressure zone type 11 means an 
assembly of differential valves and check valves including an 
automatically opened spillage port to the atmosphere. 

24. 11 Backflow, water distribution 11 means the flow of water or 
other liquids, mixtures, or substances into the distributing 
pipes of a potable supply of water from any source or sources 
other than its intended source. Backsiphonage is one type of 
backflow. 

25. 11 Back pressure backflow11 means a condition, which may occur in 
the potable water distribution system, whereby a higher 
pressure than the supply pressure is created which causes a 
reversal of flow into the potable water piping. 

26. 11 Backsiphonage11 means the flowing back of used, contaminated, 
or polluted water from a plumbing fixture or vessel or other 
sources into a potable water supply pipe due to a negative 
pressure in the pipe. 

27. 11 Back vent11 means individual vent. 

28. 11 Backwater valve 11 means a device installed in a drain or pipe 
to prevent backflow. 

29. 11 Bathroom group 11 means, unless specifically cited in the body 
of the code, a water closet, a lavatory, and a bathtub or 
shower stall or both. 

30. 11 Battery of fixtures 11 means any group of two or more similar 
adjacent fixtures which discharge into a common horizontal 
waste or soil branch. 

31. 11 Bedpan steamer 11 means a fixture used for scalding bedpans or 
urinals by direct application of steam. 

32. 11 Bedpan washer11 means a fixture designed to wash bedpans and 
to flush the contents into the soil drainage system. It may 
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also provide for steaming the utensils with steam or hot 
water. 

33. "Bedpan washer hose" means a device supplied with hot and cold 
water and located adjacent to a water closet or clinic sink to 
be used for cleansing bedpans. 

34. 11 Boiler blowoff 11 means an outlet on a boiler to permit 
emptying or discharge of sediment. 

35. "Boiler blowoff tank11 means a vessel designed to receive the 
discharge from a boiler blowoff outlet and to cool the 
discharge to a temperature which permits its safe discharge to 
the drainage system. 

36. "Branch" means any part of the piping system other than a 
riser, main, or stack. 

37. 11 Branch, fi xture 11 means fixture branch. 

38. "Branch, hori zonta 111 means horizontal branch. 

39. "Branch i nterva 111 means a distance a 1 ong a soil or waste stack 
corresponding in general to a story height, but in no case 
less than eight feet [2.44 meters], within which the 
horizontal branches from one floor or story of a building are 
connected to the stack. 

40. 11 Branch vent" means a vent connecting one or more individual 
vents with a vent stack or stack vent. 

41. "Building" means a structure having walls and a roof designed 
and used for the housing, shelter, enclosure, or support of 
persons, animals, or property. 

42. "Building classification" means the arrangement adopted by the 
administrative authority for the designation of buildings in 
classes according to occupancy. 

43. "Building drain 11 means that part of the lowest p1p1ng of a 
drainage system which receives the discharge from soil, waste, 
and other drainage pipes inside the walls of the building and 
conveys it to the building sewer beginning three feet [91.44 
centimeters] outside the building wall. 

44. "Building drain combined 11 means a building drain which 
conveys both sewage and storm water or other drainage. 

45. "Building drain sanitary" means a building drain which 
conveys sewage only. 

46. "Building drain - storm11 means a building drain which conveys 
storm water or other drainage but no sewage. 
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47. "Building sewer" means that part of the drainage system which 
extends from the end of the building drain and conveys its 
discharge to a public sewer, private sewer, individual sewage
disposal system, or other point of disposal. 

48. "Building sewer - combined" means a building sewer which 
conveys both sewage and storm water or other drainage. 

49. "Building sewer - sanitary" means a building sewer which 
conveys sewage only. 

50. "Building sewer- storm" means a building sewer which conveys 
storm water or other drainage but no sewage. 

51. "Building subdrain" means that portion of a drainage system 
which does not drain by gravity into the building sewer. 

52. "Building trap" means a device, fitting, or assembly of 
fittings installed in the building drain to prevent 
circulation of air between the drainage system of the building 
and the building sewer. 

53. "Cesspool" means a lined and covered excavation in the ground 
which receives the discharge of domestic sewage or other 
organic waste from a drainage system, so designed as to retain 
the organic matter and solids, but permitting the liquids to 
seep through the bottom and sides. 

54. "Chemical waste" means special wastes such as, but not limited 
to, corrosive wastes or industrial wastes containing 
chemicals. 

55. "Circuit vent" means a branch vent that serves two or more 
traps and extends from the downstream side of the highest 
fixture connection of a horizontal branch to the vent stack. 

56. "Clear water waste" means cooling water and condensate 
drainage from refrigeration, and air-conditioning equipment; 
cooled condensate from steam heating systems; cooled boiler 
blowdown water; wastewater drainage from equipment rooms and 
other areas where water is used without an appreciable 
addition of oil, gasoline, solvent, acid, etc., and treated 
effluent in which impurities have been reduced below a minimum 
concentration considered harmful. 

57. "Clinic sink (bedpan hopper)" means a sink designed primarily 
to receive wastes from bedpans provided with a flush rim, 
integral trap with a visible trap seal, having the same 
flushing and cleansing characteristics as a water closet. 

58. "Code" means this article, subsequent amendments thereto, or 
any emergency rule or regulation which the administrative 
authority having jurisdiction may lawfully adopt. 
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59. 11 Combination fixture 11 means a fixture combining one sink and 
laundry tray or a two- or three-compartment sink or laundry 
tray in one unit. 

60. 11 Combination waste and vent system 11 means a specially designed 
system of waste piping embodying the horizontal wet venting of 
one or more sinks or floor drains by means of a common waste 
and vent pipe adequately sized to provide free movement of air 
above the flow line of the drain. 

61. 11 Combined building drain 11 means building drain - combined. 

62. 11 Combined building sewer11 means building sewer - combined. 

63. 11 Commercial 11 means public or public use. 

64. 11 Common vent 11 means a vent connected at a common connection of 
two fixture drains and serving as a vent for both fixtures. 

65. 11 Conductor11 means the water conductor from the roof to the 
building storm drain, combined building sewer, or other means 
of disposal and located inside of the building. 

66. 11 C6ntinuous vent11 means a vertical vent that is a continuation 
of the drain to which it connects. 

67. 11 Continuous waste 11 means a drain from two or more fixtures 
connected to a single trap. 

68. 11 Corrosive waste" means waste derived from laboratories or 
classrooms used for laboratory or demonstration purposes, or 
from industrial or commercial processes, or from any sink or 
fixture made to receive discarded chemicals, whereby acid or 
other harmful chemicals are disposed of, which may destroy or 
cause damage to the materials and equipment of a plumbing 
installation, if such materials and equipment are not of a 
type selected, manufactured, or installed for such special 
use. 

69. "Critical level" on a backflow prevention device or vacuum 
breaker means a point established by the manufacturer and 
usually stamped on the device by the manufacturer which 
determines the minimum elevation above the flood level rim of 
the fixture or receptacle served at which the device may be 
installed. When a backflow prevention device does not bear a 
critical level marking, the bottom of the vacuum breaker, 
combination valve, or the bottom of any approved device shall 
constitute the critical level. 

70. 11 Cross-connection 11 means any connection or arrangement between 
two otherwise separate piping systems, one of which contains 
potable water and the other either water of unknown or 
questionable safety or steam, gas, or chemical whereby there 
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may be a flow from one system to the other, the direction of 
flow depending on the pressure differential between the two 
systems. (See backflow and backsiphonage.) 

71. "Dead end" means a branch leading from a soil, waste, or vent 
pipe, building drain, or building sewer, and terminating at a 
developed length of two feet [60.96 centimeters] or more by 
means of a plug, cap, or other closed fitting. 

72. "Department 
authority. 

having jurisdiction" means administrative 

73. 11 Developed length 11 means the length of a pipeline measured 
along the centerline of the pipe and fittings. 

74. 11 Diameter11 means the nominal 
commercially. 

diameter as designated 

75. "Double check valve assembly" means a backflow prevention 
device consisting of two independently acting check valves, 
internally force loaded to a normally closed position between 
two tightly closing shutoff valves, and with means of testing 
for tightness. 

76. 11 Double offset 11 means two changes of direction installed in 
succession or series in a continuous pipe. 

77. "Downspout" means the rainleader from the roof to the building 
storm drain, combined building sewer, or other means of 
disposal and located outside of the building. 

78. 11 Domestic sewage" means the water-borne wastes derived from 
ordinary living processes. 

79. 11 Drain 11 means any pipe which carries wastewater or water-borne 
wastes in a building drainage system. 

80. 11 Drainage pipe 11 means drainage system. 

81. 11 Drainage system 11 means all the piping, within public or 
private premises, which conveys sewage, rainwater, or other 
liquid wastes to a point of disposal. It does not include the 
mains of a public sewer system or private or public sewage
treatment or disposal plant. 

82. 11 Drainage system, building gravity11 means a drainage system 
which drains by gravity into the building sewer. 

83. 11 Drainage system, sub-building" means building subdrain. 

84. 11 Dry well" means leaching well. 

85. 11 Dual vent 11 means common vent. 

875 



86. 11 0urham system11 means a soil, waste, or vent pipe system where 
all piping is of threaded pipe using recessed drainage 
fittings. 

87. 11 0welling unit 
forming a single 
or intended to 
eating; and whose 
its own premise 
units. 

- multiple 11 means a room or group of rooms 
habitable unit with facilities which are used 
be used for living, sleeping, cooking, and 
sewer connections and water supply within 
are shared with one or more other dwelling 

88. 11 0welling unit single 11 means a room or group of rooms 
forming a single habitable unit with facilities which are used 
or intended to be used for living, sleeping, cooking, and 
eating; and whose sewer connections and water supply are 
within its own premise separate from and completely 
independent of any other dwelling. 

89. 11 0.W.V. 11 means drainage, waste, and venting. 

90. 11 Effective opening 11 means the minimum cross-sectional area at 
the point of water supply discharge, measured or expressed in 
terms of (a) diameter of a circle, or (b) if the opening is 
not circular, the diameter of a circle of equivalent cross
sectional area. 

91. 11 Existing work 11 means a plumbing system or any part thereof 
installed prior to the effective date of this article. 

92. 11 Familyl' means one or more individuals living together and 
sharing the same facilities. 

93. 11 Fixture 11 means plumbing fixture. 

94. 11 Fixture branch 11 means a water supply pipe between the fixture 
supply and water distributing pipe. 

95. 11 Fixture branch- drainage 11 means a drain serving one or more 
fixtures which discharges into another drain. 

96. 11 Fixture drain 11 means the drain from the trap of a fixture to 
the junction of that drain with any other drainpipe. 

97. 11 Fixture supply 11 means the water supply pipe connecting a 
fixture to a branch water supply pipe or directly to a main 
water supply pipe. 

98. 11 Fixture unit (drainage d.f.u.) 11 means a measure of the 
probable discharge into the drainage system by various types 
of plumbing fixtures. The drainage fixture-unit value for a 
particular fixture depends on its volume rate of drainage 
discharge, on the time duration of a single drainage 
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operation, and on the average time between 
operations. 

successive 

99. "Fixture unit (supply - s.f.u.)" means a measure of the 
probable hydraulic demand on the water supply by various types 
of plumbing fixtures. The supply fixture-unit value for a 
particular fixture depends on its volume rate of supply, on 
the time duration of a single supply operation, and on the 
average time between successive operations. 

100. "Flood level" means flood level rim. 

101. "Flood level rim" means the edge of the receptacle from which 
water overflows. 

102. "Flooded" means the condition which results when the liquid in 
a container or receptacle rises to the flood-level rim. 

103. "Flow pressure" means the pressure in the water supply pipe 
near the faucet or water outlet while the faucet or water 
outlet is wide-open and flowing. 

104. "Flushing type floor drain" means a floor drain which is 
equipped with an integral water supply, enabling flushing of 
the drain receptor and trap. 

105. "Flush valve" means a device located at the bottom of a tank 
for flushing water closets and similar fixtures. 

105.1. "Flushometer tank" means a device integrated within an air 
accumulator vessel which is designed to discharge a 
predetermined quantity of water to fixtures for flushing 
purposes. 

106. "Flushometer valve" means a device which 
predetermined quantity of water to fixtures 
purposes and is closed by direct water pressure. 

discharges a 
for flushing 

107. 11 Frostproof closet" means a hopper with no water in the bowl 
and with the trap and water supply control valve located below 
frostline. 

108. "F.U." means fixture units. 

109. "Funnel drain" means a funnel-shaped receptor for receiving 
the discharge of an indirect waste pipe. 

110. 11 G.P.M." means gallons per minute. 

111. "Grade" means the fall (slope) of a line of pipe in reference 
to a horizontal plane. In drainage it is usually expressed as 
the fall in a fraction of an inch per foot length of pipe. 
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112. 11 Grease interceptor11 means interceptor. 

113. 11 Grease trap 11 means interceptor. 

114. 11 Ground water 11 means subsurface water occupying the zone of 
saturation. 

a. 11 Confined ground water 11 is a body of ground water overlain 
by material sufficiently impervious to sever free 
hydraulic connection with overlying ground water. 

b. 11 Free ground water 11 is ground water in the zone of 
saturation extending down to the first impervious barrier. 

115. 11 Hangers 11 means supports. 

116. 11 Health authority 11 means the state department of health or a 
county, city, or multi or combined county or city health unit. 

117. 11 Horizontal branch drain 11 means a drain branch pipe extending 
laterally from a soil or waste stack or building drain, with 
or without vertical sections or branches, which receives the 
discharge from one or more fixture drains and conducts it to 
the soil or waste stack or to the building drain. 

118. 11 Horizontal pipe 11 means any pipe or fitting which makes an 
angle of less than forty-five degrees with the horizontal. 

119. 11 Hot water 11 means water supplied to plumbing fixtures at a 
temperature of not less than one hundred ten degrees 
Fahrenheit [-12.22 degrees Celsius], and not more than one 
hundred forty degrees Fahrenheit [60 degrees Celsius], except 
that commercial dishwashing machines and similar equipment 
shall be provided with water one hundred eighty degrees 
Fahrenheit [82.22 degrees Celsius] for sterilization purposes. 

120. 11 House drain 11 means building drain. 

121. 11 House sewer 11 means building sewer. 

122. 11 House trap 11 means building trap. 

123. 11 lndividual sewage disposal system11 means a system for 
disposal of domestic sewage by means of a septic tank, 
cesspool, or mechanical treatment, designed for use apart from 
a public sewer to serve a single establishment or building. 

124. 11 lndirect waste pipe 11 means a waste pipe which does not 
connect directly with the drainage system, but which 
discharges into the drainage system through an air break or 
airgap into a trap, fixture, receptor, or interceptor. 
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125. 11 Individual vent 11 means a pipe installed to vent a fixture 
drain. It connects with the vent system above the fixture 
served or terminates outside the building into the open air. 

126. 11 Individual water supply 11 means a supply other than an 
approved public water supply which serves one or more 
families. 

127. 11 Industrial wastes 11 means liquid or 
resulting from the processes employed 
commercial establishments. 

liquid-borne wastes 
in industrial and 

128. 11 Insanitary 11 means contrary to sanitary principles - injurious 
to health. 

129. 11 Interceptor 11 means a device designed and installed so as to 
separate and retain deleterious, hazardous, or undesirable 
matter from normal wastes while permitting normal sewage or 
liquid wastes to discharge into the drainage system by 
gravity. 

130. 11 lnstalled 11 means altered, changed, or a new installation. 

131. 11 lnterval 11 means branch interval. 

132. 11 lnvert 11 means the lowest portion of the inside of a 
horizontal pipe. 

133. 11 Leaching well or pit 11 means a pit or receptacle having porous 
walls which permit the contents to seep into the ground. 

134. 11 Leader11 means an exterior vertical drainage pipe for 
conveying storm water from roof or gutter drains. 

135. 11 Liquid waste 11 means the discharge from any fixture, 
appliance, area, or appurtenance, which does not contain human 
or animal waste matter. 

136. 11 Load factor 11 means the percentage of the total connected 
fixture until flow which is likely to occur at any point in 
the drainage system. 

137. 11 Local ventilating pipe 11 means a pipe on the fixture side of 
. the trap through which vapor or foul air is removed from a 

room or a fixture. 

138. 11 Loop vent 11 means a circuit vent which loops back to connect 
with a stack vent instead of a vent stack. 

139. 11 Main 11 means the principal pipe artery to which branches may 
be connected. 

140. 11 Main sewer 11 means public sewer. 
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141. "Main vent" means the principal artery of the venting system 
to which vent branches may be connected. 

142. 11 May 11 is permissive. 

143. "Multiple dwelling" means a building containing two or more 
dwelling units. 

144. "Nonpotable water" means water not safe for drinking or for 
personal or culinary use. 

145. "Nuisance" means public nuisance at common law or in equity 
jurisprudence; whatever is dangerous to human life or 
detrimental to health; whatever building, structure, or 
premise is not sufficiently ventilated, sewered, drained, 
cleaned, or lighted, in reference to its intended or actual 
use; and whatever renders the air or human food or drink or 
water supply unwholesome. 

146. "Offset" means a combination of elbows or bends which brings 
one section of the pipe out of line but into a line parallel 
with the other section. 

147. "Oi 1 interceptor" means interceptor. 

148. "P.E." means polyethylene. 

149. "Person" means a natural person, the natural person's heirs, 
executors, administrators or assigns, and includes a firm, 
partnership, or corporation, its or their successors or 
assigns. Singular includes plural and male includes female. 

150. "Pitch" means grade. 

151. "Plumbing" means the installation, maintenance, extension, 
alteration, and removal of all piping, plumbing fixtures, 
plumbing appliances, and other appurtenances in connection 
with bringing water into, and using the water in buildings, 
and for removing liquids and water-carried wastes therefrom. 
Maintenance does not include making repairs to faucets, 
valves, appliances, and fixtures, or removal of stoppages in 
waste or drainage pipes. 

152. "Plumbing appliance" means any one of a special class of 
plumbing fixture which is intended to perform a special 
plumbing function. Its operation or control may be dependent 
upon one or more energized components, such as motors, 
controls, heating elements, or pressure or temperature-sensing 
elements. Such fixtures may operate automatically through one 
or more of the following actions: a time cycle, a temperature 
range, a pressure range, a measured volume or weight; or the 
fixture may be manually adjusted or controlled by the user or 
operator. 
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153. 11 Plumbing appurtenance 11 means a manufactured device, or a 
prefabricated assembly, or an on-the-job assembly of component 
parts, and which is an adjunct to the basic piping system and 
plumbing fixtures. An appurtenance demands no additional 
water supply, nor does it add any discharge load to a fixture 
or the drainage system. It is presumed that it performs some 
useful function in the operation, maintenance, servicing, 
economy, or safety of the plumbing system. 

154. 11 Plumbing fixture 11 means a receptacle or device which is 
either permanently or temporarily connected to the water 
distribution system of the premises, and demands a supply of 
water therefrom, or it discharges used water, liquid-borne 
waste materials, or sewage either directly or indirectly to 
the drainage system of the premises, or which requires both a 
water supply connection and a discharge to the drainage system 
of the premises. Plumbing appliances as a special class of 
fixture are further defined. 

155. "Plumbing fixture 11 private or private use 11 means in the 
classification of plumbing fixtures, fixtures in residences, 
apartments, or condominiums, or single fixtures for the 
intended use of a family or individual. 

156. 11 Plumbing fixture public or public use 11 means in the 
classification of plumbing fixtures, every fixture not defined 
under private use and includes all installations where a 
number of fixtures are installed and their use may be 
restricted or unrestricted. 

157. 11 Plumbing inspector 11 means administrative authority. 

158. 11 Plumbing system11 includes the water supply and distribution 
pipes, plumbing fixture, and traps; soil, waste, and vent 
pipes; sanitary and storm drains and building sewers, 
including their respective connections, devices, and 
appurtenances to an approved point of disposal. 

159. 11 Pollution 11 means the addition of sewage, industrial wastes, 
or other harmful or objectionable material to water. Sources 
of sewage pollution may be privies, septic tanks, subsurface 
irrigation fields, seepage pits, sink drains, barnyard wastes, 
etc. 

160. 11 Pool 11 means swimming pool. 

161. 11 Potable water11 means water free from impurities present in 
amounts sufficient to cause disease or harmful physiological 
effects and conforming in its bacteriological and chemical 
quality to the requirements of the public health service 
drinking water standards or the regulations of the public 
health authority having jurisdiction. 
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161.1. "Pressure gradient monitor" means a device used to protect the 
quality of potable water, fail-safe by design, protecting the 
water system by isolating the heat exchangers when the 
positive pressure differential is less than the set point. 

162. "Private or private use" means in the classification of 
plumbing fixtures, fixtures in residences and~ apartments~ 
private bathrooms of hotels and motels, and similar 
installations where the fixtures are intended for use by a 
family or an individual to the exclusion of all others. 

163. "Private sewage disposal system" means 
of domestic sewage by means of a septic 
treatment, designed for use apart from a 
a single establishment or building. 

a system for disposal 
tank or mechanical 

public sewer to serve 

164. "Private sewer" means a sewer not directly controlled by 
public authority. 

165. 11 P. S. I. 11 means pounds per square inch. 

166. "Public or public use 11 means, in the classification of 
plumbing fixtures, every fixture not defined under private 
use, and public includes all installations where a number of 
fixtures are installed and their use may be restricted or 
unrestricted. 

167. 11 Public sewer 11 means a common sewer directly controlled by 
public authority. 

168. 11 Public toilet room means an unrestricted toilet facility that 
serves the public. 

169. 11 Public water main 11 means a water supply pipe for public use 
controlled by public authority. 

169.1. 11 Public water system11 means a system for the provision to the 
public of piped water for human consumption, if such system 
has at least fifteen service connections, or regularly serves 
an average of at least twenty-five individuals daily at least 
sixty days out of the year. 

170. 11 P.V.C. 11 means polyvinyl chloride. 

171. 11 Receptor11 means a fixture or device which receives the 
discharge from indirect waste pipes. 

172. 11 Relief vent 11 means an auxiliary vent which permits additional 
circulation of air in or between drainage and vent systems. 

173. 11 Return offset 11 means a double offset installed so as to 
return the pipe to its original alignment. 
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174. "Revent pipe" means individual vent. 

175. 11 Rim 11 means an unobstructed open edge of a fixture. 

176. "Riser" means a water supply pipe which extends vertically one 
full story or more to convey water to branches or to a group 
of fixtures. 

177. "Roof drain" means a drain installed to receive water 
collecting on the surface of a roof and to discharge it into a 
leader or a conductor. 

178. "Roughing-in" means the installation of all parts of the 
plumbing system which can be completed prior to the 
installation of fixtures. This includes drainage, water 
supply, and vent piping, and the necessary fixture supports, 
or any fixtures that are built into the structure. 

179. "Safe waste" means indirect waste. 

180. "Sand filter 11 means a treatment device or structure, 
constructed above or below the surface of the ground, for 
removing solid or colloidal material of a type that cannot be 
removed by sedimentation, from septic tank effluent. 

181. "Sand interceptor" means interceptor. 

182. "Sand trap 11 means interceptor. 

183. "Sanitary sewer" means a sewer which carries sewage and 
excludes storm, surface and ground water. 

184. "Scavenger" means any person engaged in the business of 
cleaning and emptying septic tanks, seepage pits, privies, or 
any other sewage disposal facility. 

185. "Seepage well or pit 11 means leaching well. 

186. "Separator" means interceptor. 

187. "Septic tank" means a watertight receptacle which receives the 
discharge of a building sanitary drainage system or part 
thereof, and is designed and constructed so as to separate 
solids from the liquid, digest organic matter through a period 
of detention, and allow the liquids to discharge into the soil 
outside of the tank through a system of open joint or 
perforated piping, or a seepage pit. 

188. "Sewage" means any liquid waste containing animal or vegetable 
matter in suspension or solution, and may include liquids 
containing chemicals in solution. 
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189. 11 Sewage ejectors 11 means a device for lifting sewage by 
entraining it in a high velocity jet of steam, air, or water. 

190. 11 Sewage pump 11 means a permanently installed mechanical device 
other than an ejector for removing sewage or liquid waste from 
a sump. 

191. 11 Shall 11 is mandatory. 

192. 11 Shock arrestor (mechanical device) 11 means a device used to 
absorb the pressure surge (water hammer) that occurs when 
water flow is suddenly stopped. 

193. 11 Side vent 11 means a vent connecting to the drainpipe through a 
fitting at an angle not greater than forty-five degrees to the 
vertical. 

194. 11 Siphon 11 means an 
or device that will 
to a lower level 
sufficient to break 

arrangement of plumbing p1p1ng, fittings, 
allow liquid to flow from a higher level 
over an intervening level at a velocity 

the water seal of a trap. 

195. 11 Size of pipe and tubing 11 means diameter. 

196. 11 Slope 11 means grade. 

197. 11 Soil pipe 11 means a pipe which conveys sewage containing human 
or animal waste to the building drain or building sewer. 

198. 11 Soil vent 11 means stack vent. 

199. 11 Speci a 1 waste pi pe 11 means a pipe which conveys speci a 1 
wastes. 

200. 11 Special wastes 11 means wastes which require special treatment 
before entry into the normal plumbing system. 

201. 11 S.P.S. 11 means standard pipe size. 

202. 11 Stack11 means any vertical line of soil, waste, vent, or 
inside conductor piping extending through one or more stories. 

203. 11 Stack group 11 means a group of fixtures located adjacent to 
the stack so that by means of proper fittings, vents may be 
reduced to a minimum. 

204. 11 Stack vent 11 means the extension of a soil or waste stack 
above the highest horizontal drain connected to the stack. 

205. 11 Stack venting 11 means a method of venting a fixture or 
fixtures through the soil or waste stack. 
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206. 11 Static line pressure 11 means the pressure existence without 
any flow. 

207. 11 Sterilizer, boiling type 11 means a fixture (nonpressure type) 
used for boiling instruments, utensils, or other equipment 
(used for disinfection) and may be portable or connected to 
the plumbing system. 

208. 11 Sterilizer instrument11 means a sterilizer, boiling type. 

209. 11 Sterilizer, pressure, instrument washer11 means a fixture 
(pressure vessel) designed to both wash and sterilize 
instruments during the operating cycle of the fixture. 

210. 11 Sterilizer, pressure (autoclave) 11 means a fixture (pressure 
vessel) designed to use steam under pressure for sterilizing. 
See Sterilizer, boiling type. 

211. 11 Sterilizer vent 11 means a separate pipe or stack, indirectly 
connected to the building drainage system at the lower 
terminal, which receives the vapors from nonpressure 
sterilizers, or the exhaust vapors from pressure sterilizers, 
and conducts the vapors directly to the outer air. Sometimes 
called a vapor, steam, atmosphere, or exhaust vent. 

212. 11 Sterilizer, water11 means a device for sterilizing water and 
storing sterile water. 

213. 11 Still 11 means a device used in distilling liquids. 

214. 11 Storm drain 11 means building storm drain. 

215. 11 Storm sewer11 means a sewer used for conveying rainwater, 
surface water, condensate, cooling water, or similar liquid 
wastes. 

216. 11 Subsoil drain 11 means a drain which collects subsurface or 
seepage water and conveys it to a place of disposal. 

217. 11 Sump 11 means a tank or pit, which receives sewage or liquid 
waste, located below the normal grade of the gravity system 
and which must be emptied by mechanical means. 

218. 11 Sump drainage 11 means a liquid and airtight tank that receives 
sewage or liquid waste, or both, located below the elevation 
of the gravity system, and is emptied by pumping. 

219. 11 Sump pump 11 means a permanently installed mechanical device 
other than an ejector for removing sewage or liquid waste from 
a sump. 

220. 11 Supports 11 means devices for supporting and securing pipe, 
fixtures, and equipment. 
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221. 11 Swimming pool 11 means any structure, basin, chamber, or tank 
containing an artificial body of water for swimming, diving, 
wading, or recreational bathing. 

222. "Tailpiece" means a connection used from outlet of fixture 
strainer to trap connection. 

223. 11 Tempered water" means water at a temperature of not less than 
ninety degrees Fahrenheit [32.22 degrees Celsius] and not more 
than one hundred five degrees Fahrenheit [40.56 degrees 
Celsius]. 

224. "Trap 11 means a fitting or device which provides a liquid seal 
to prevent the emission of sewer gases without materially 
affecting the flow of sewage or wastewater through it. 

225. 11 Trap arm 11 means that portion of a fixture drain between a 
trap and its vent. 

226. "Trap primer 11 means a device or system of piping to maintain a 
water seal in a trap. 

227. 11 Trap seal 11 means the vertical distance between the crown weir 
and the top of the dip of the trap. 

228. 11 Vacuum 11 means any pressure less than that exerted by the 
atmosphere. 

229. 11 Vacuum breaker" means backflow preventer. 

230. 11 Vacuum breaker, nonpressure type ( atmospheri c) 11 means a 
vacuum breaker which is not designed to be subject to static 
line pressure. 

231. 11 Vacuum breaker, pressure type 11 means a vacuum breaker 
designed to operate under conditions of static line pressure. 

232. 11 Vacuum relief valve 11 means a device to prevent excessive 
vacuum in a pressure vessel. 

233. 11 Vent pipe" means part of the vent system. 

234. 11 Vent stack11 means a vertical vent pipe installed to provide 
circulation of air t.o and from the drainage system and which 
extends through one or more stories. 

235. 11 Vent system 11 means a pipe or pipes installed to provide a 
flow of air to or from a drainage system or to provide a 
circulation of air within such system to protect trap seals 
from siphonage and back pressure. 

236. 11 Vertical pipe 11 means any pipe or fitting which makes an angle 
of forty-five degrees or less with the vertical. 
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237. 11 Wall hung water closet 11 means a water closet installed in 
such a way that no part of the water closet touches the floor. 

238. 11Waste 11 means liquid waste and industrial waste. 

239. 11Waste pipe 11 means a pipe which conveys only waste. 

240. 11Water distributing pipe 11 means a pipe within the building or 
on the premises which conveys water from the water-service 
pipe to the point of usage. 

241. 11Water lifts 11 means sewage ejector. 

242. 11Water main 11 means a water supply pipe for public use. 

243. 11Water outlet 11 means a discharge opening through which water 
is supplied to a fixture, into the atmosphere (except into an 
open tank which is part of the water supply system), to a 
boiler or heating system, to any devices or equipment 
requiring water to operate but which are not part of the 
plumbing system. 

244. 11Water riser pipe 11 means riser. 

245. 11Water service pipe 11 means the pipe from the water main or 
other source of potable water supply to the water distributing 
system of the building served. 

246. 11Water supply system11 means the water service pipe, the water
distributing pipes, and the necessary connecting pipes, 
fittings, control valves, and all appurtenances in or adjacent 
to the building or premises. 

246.1. 11 Water temperature control valve 11 means a valve of the 
pressure balancing, thermostatic mixing, or combination 
pressure balance thermostatic m1x1ng type, which is designed 
to control water temperature to reduce the risk of scalding. 

247. 11 Wet vent 11 means a vent which receives the discharge of wastes 
other than from water closets and kitchen sinks. 

247.1. 11Whirlpool bathtub'' means a bathtub fixture which is equipped 
and fitted with a circulation piping system, pump, and other 
appurtenances and is so designed to accept, circulate, and 
discharge bathtub water upon each use. 

248. 11 Yoke vent 11 means a pipe connecting upward from a soil or 
waste stack to a vent stack for the purpose of preventing 
pressure changes in the stack. 

History: Amended effective July 1, 1985; October 1, 1989; September 1, 
1990; January 1, 1992. 
General Authority: NDCC 43-18-09 
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Law Implemented: NOCC 43-18-09 

62-03-02-01. Conformance with code. All plumbing materials, and 
plumbing systems system installations or parts thereof installed 
hereafter, including additions, extensions, alterations, and 
replacements in existing buildings, shall meet or exceed the minimum 
provisions of this article. 

History: Amended effective January 1, 1992. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-03.1-01. Materials. 

1. Standards. The standards cited in this chapter control all 
materials, systems, and equipment used in the construction, 
installation, alteration, repair, or replacement of any 
plumbing or drainage system or part thereof, except: 

3. 

a. The administrative authority shall allow the extension, 
addition to, or relocation of, existing water, soil, waste 
vent pipes with materials of like grade or quality as 
permitted in subsection 2 of section 62-03-03.1-12. 

b. Materials not covered 
chapter may be used 
administrative authority 
section 62-03-03.1-12. 

by the standards cited in this 
with the approval of the 

as permitted in subsection 2 of 

2. General requirements. All materials, fixtures, or 
equipment used in the installation, repair, or alteration 
of any plumbing system must conform at least to the 
standards listed in this chapter except as otherwise 
approved by the administrative authority under the 
authority contained in section 62-03-03.1-12. 

All materials installed in plumbing systems must be so handled 
and installed as to avoid damage so that the quality of the 
material will not be impaired. 

No defective or damaged materials, equipment, or apparatus may 
be installed or maintained. (Sections 62-03-02-14 and 
62-03-02-15). 

All materials used must be 
the standards under which 
approved, including the 
strict accordance with the 

installed in strict accordance with 
the materials are accepted and 

appendices of the standards, and in 
manufacturer's instructions. 

Standards applicable to plumbing materials. 
considered approved if it meets one or more of 

A material is 
the standards 
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cited in Table 62-03-03.1, Standards for Approved Plumbing 
Materials and Equipment; and in the case of plastic pipe, also 
the listed standard of the national sanitation foundation. 
Materials not listed in Table 62-03-03.1 may be used only as 
provided for in subsection 2 of section 62-03-03.1-12 or as 
permitted elsewhere in this article. 

Note: Abbreviations in Table 62-03-03.1 refer to the 
following organizations: 

ANSI American National Standards Institute 
1430 Broadway 
New York, New York 10018 

ARI Air Conditioning and Refrigeration Institute 
1815 North Fort Myer Drive 
Arlington, Virginia 22209 

ASSE American Society of Sanitary Engineering 
P.O. Box 9712 
Bay Village, Ohio 44140 

ASTM American Society for Testing and Materials 
1916 Race Street 
Philadelphia, Pennsylvania 19103 

AWWA American Water Works Association 
5-2-T F±fth: A11em1e 6666 West Quincy Avenue 
New ~ New ¥ork +&&tT Denver, Colorado 80235 

CISPI Cast Iron Soil Pipe Institute 
~ etta±n Bridge Road 5959 Shallowford Road, 
Suite 419 
McLean. Vitginia £-2+6+ Chattanooga, Tennessee 
37421 

CMI Cultured Marble Institute 
435 North Michigan Avenue 
Chicago, Illinois 60611 

CS Commercial Standards 
Commodity Standards Division 
Office of Industry and Commerce 
Washington, D.C. 20230 

CSA Canadian Standards Association 
178 Rexdale Boulevard, Rexdale 
Toronto, Ontario, Canada M9W1R3 

FS Federal Supply Service 
Standards Division 
General Services Administration 
Washington, D.C. 20405 
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IAPMO International Association of Plumbing 
and Mechanical Officials 
~ Alhamb:r:a A11enae 20001 South Walnut Drive 
bo-s Angeles, Califo:r:nia ~Walnut, California 91789 

MSS Manufacturing Standardization Society 
5203 Leesburg Pike, Suite 502 
Falls Church, Virginia 22041 

NSF National Sanitation Foundation 
Ann Arbor, Michigan 48106 

POI Plumbing and Drainage Institute 
5342 Boulevard Place 
Indianapolis, Indiana 46208 

UL Underwriters Laboratories 
333 Pfingsten Road 
Northbrook, Illinois 60062 

WQA Water Quality Association 
4151 Naperville Road 
Lisle, Illinois 60532 

4. Identification of materials. Materials must be identified as 
provided in the standard to which they conform. 

History: Effective July 1, 1985; amended effective October 1, 1989i 
January 1, 1992. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-03.1-03. Fittings, fixtures, appliances, and appurtenances. 

1. Cleanout plugs and cap. 

a. Cleanout plugs must be of brass, plastic, stainless steel, 
or other approved materials and must be raised or 
countersunk square heads, except that where raised heads 
will cause a tripping hazard, countersunk heads must be 
used. 

b. Cleanout caps must be of brass, plastic, reinforced 
neoprene, cast iron, or other approved material and shall 
be readily removable. 

2. Fixtures. 

a. Plumbing fixtures must be constructed from approved 
materials having smooth, nonabsorbent surfaces and be free 
from defects, and except as permitted elsewhere in this 
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article, must conform to the standards cited in Table 
62-03-03.1-01.3. 

b. Materials for special use fixtures not otherwise covered 
in this article must be constructed of materials 
especially suited to the use for which the fixture is 
intended. 

3. Floor flanges and mounting bolts. 

4. 

a. Floor flanges for water closets or similar fixtures may 
not be less than one-eighth inch [3.18 millimeter] thick 
for brass, one-fourth inch [6.35 millimeter] thick and not 
less than one and one-half inches [38.1 millimeters] 
caulking depth for cast iron or galvanized malleable iron. 
Approved copper and plastic flanges may be used. 

b. If of hard lead, they must weigh not less than one pound 
nine ounces [70.87 decigrams] and be composed of lead 
alloy with not less than seven and seventy-five hundredths 
percent antimony by weight. Flanges must be soldered to 
lead bends, or shall be caulked, soldered, or threaded 
into other metal. 

c. All plastic flanges shall conform to current national 
sanitation foundation standards. 

d. Closet screws and bolts shall be brass. 

e. The top of the closet flange must be installed above the 
finished floor not to exceed more than one-fourth inch 
[6.35 millimeters]. 

Flush pipes and fittings. Flush pipes and fittings must be of 
nonferrous material. When of brass or copper tube, the 
material must be at least three hundred thirteen 
ten-thousandths of an inch [.795 millimeter] in thickness [No. 
20 U.S. gauge]. 

5. Hangers and supports. Hangers, anchors, and supports must be 
of metal or other material of sufficient strength to support 
the piping and its contents. Piers may be of concrete, brick, 
or other approved material. 

6. Interceptors. Interceptors must comply, in all respects, with 
the type or model of each size thereof approved by the 
administrative authority. 

7. Pressure tanks and vessels. 

a. Hot water storage tanks must meet construction 
requirements of American society of mechanical engineers, 
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American gas association, or underwriter's laboratory as 
appropriate (see standards Table 62-03-03.1). 

b. Storage tanks less in volume than those requirements 
specified by American society of mechanical engineers 
shall be of durable materials and constructed to withstand 
one hundred twenty-five pounds per square inch [56.70 
kilograms per 6.45 square centimeters] with a safety 
factor of two. 

8. Roof drains. Roof drains must be of cast iron, copper, lead, 
or other approved corrosion-resistant materials. 

9. Safety devices for pressure tanks. Safety devices must meet 
the requirements of the American national standards institute, 
the American society of mechanical engineers, or the 
underwriters laboratories. Listing by underwriters 
laboratories, American gas association, or national board of 
boiler and pressure vessel inspectors constitutes evidence of 
conformance with these standards. Where a device is not 
listed by any of these, it must have certification by an 
approved laboratory as having met these requirements. 

10. Septic tank. 

a. Plans for all septic tanks must be submitted to the 
approving authority for approval. The plans must show all 
dimensions, reinforcing, structural calculations, and such 
other pertinent data as may be required. 

b. Septic tanks must be constructed of sound durable 
materials, not subject to excessive corrosion or decay, 
and must be watertight. (See. snbsections ~ and 5 
subsection 2 of section 62-03-16-06). 

History: Effective July 1, 1985; amended effective October 1, 1989i 
January 1, 1992. 
General Authority: NOCC 43-18-09 
Law Implemented: NOCC 43-18-09 
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TABLE 62-03-03.1 
STANDARDS FOR APPROVED PLUMBING MATERIALS AND EQUIPNENT 

DESCRIPTION A USI ASTM FS OTHER 

S<>cket-Type Chlormated Poly Vinyl Chloridt 

(CPVC) Plastic Pipe Fittings, Schedule 80 .None F439-77 None NSF 14 

**Poly (Vinyl Chloride) (PVC) Plastic Pipe, 

Schedults 40,80 and 120 872.7-1971 * 01785-83 L-P-1035A-74 NSF 14 See ASTM 02774 

for under9round inshlla-

tion procedurts 

Set ASH1 D285S 

Making Solvent-Cemented joints vith Pol•J (Vinyl 

Chlori.je) (PVC) Pipe and Fittings: Non'.' 02855-83 N<>M None 

co **Poly (Vinyl Chloridt) (PVC) Plutic Pipt (SDR- None 02241-84 None NSF 14 See ASTM D2774 
1.0 Striu) for underground installa-w 

tion proceduru 

See ASTM D2855 

** Chlormated Poly (Vin\11 Chloride) (CPVC) 

Plutic Pipi> (SDR-PR) None f442-S2 NoM NoM 

u Chlorinated Pol11 (VifiiJl Chloride) (CPVC) 

Pl~stic Pipt, Schtt.ltJle::: 40 ant.l eo NoM F441-84 NoM NSF 14 See ASTI"1 02846 

Appendix X2 for ins\illa-

tion proced•JrP.s 

Coextruded Poly (Vinyl Chloride) (PVC) None F891-88A None NSF 14 See ASTM 

Plastic Pipe with a Cellular Core 
Aeeendixes XI, X2, and 
X3 for Storage, joining 

Schedule 40 and Installation proc~dur~' 



TABLE 62-03-031 

STANDARDS FOR APPROVED PlUt·1Bit-.IG ~1ATERIAlS AND EQUIPMENT 

DESCRIPTION ANSI ASH1 Fe· 
~· OTHER 

Plumbing App1iances 

Di:>h"Vlashing l·l•chines 1 Commercial A 197.3-1973 None Oo-D-431 c (2)-70 UL 921-78 

ASSE 1 004-6 7 

Di:s:hwashing 1"1ichine:s, Household C33.69-1971 None None * UL 749-78 

oi\197.1-1973 ASSE-1006-86 

co r•rinldng \'1 ater Coo l€'rs, Se If Contained 
1.0 

"""' t-1•ohanioall':l RefrigeraiE·d oi\112.11.1-1973 None None * ARL -1010-78 

* UL399-79 

Food \taste Disposals .. Comm..-rciill N<•ne None None ASSE 1 009-70 

Food Waste Disposal Uroib, Household C33 .59-t ·no None QQ-G-001513-68 * UL430-78 

A 197.3-1973 ASSE 1 008-86 

Home Laundry Equipment C33.13-1972 None None * lll 560-78 

A 197.2-1973 * ASSE I 007-86 

Hr.·t '•il<~ter Dispenser Household 

Storage Type, Electric,al None None Non... * ASSE 1 0:2:3-79 

T ank:s: for Domestic Use 1 Proce lain Enameled Nc•ne None None cs 115-60 

'w';.ter Heaters 1 Automatio Storage Type Z21.10.h-1975 None None None 

'1/ater Heaters, Circ•J hting T .)01:: 221.10.3a-1975 None- None None-

'vl.ater Heat•rs, Electric Storage T ani< None None 'N'-H-196j (j) -71 *UL 174-77 

·w·.:.t,;.r Heate-rs, lnshrotan,;.o•Js None- None 'w'..,.l-H-191 b -70 -Nor;.e.- UL 499 



TABlE 62-03-03.1 
STANDARDS fOR APPROVED PlUMBIN:J MATERIAlS AND EQUIPMENT 

DESCRIPTION ANSI ASTM FS OTHER 

W~ttr Huttrs, 011 f1rtd Stongt T1Jpt Nont Non• Non• *ll. 732-7~ 

r;;~~ au~l1~-:z11 
W~ttr Htittrs, Sldt Arm T\IPt 221 . 10 . 1-197~ Nont Non. Nont 

Plumbint Fixtures a11d Appurtenancu 
Acctssorits (Lillld Ust) Nont Nont \v"w'-P-:541/88-8 1 Nont 

B•thtubs A112 .19.1M-1979 Non• 'w"w'-P-:541/38-81 Hont 

Plutic B•thtub Units Z124 .1-1990 Non• WW-P-541/38-81 Nont 

Dr1nkifl9 F ount•ins A112.18.1M-1979 Nont W'w'-P-:541/6•-71 None 

Fittings, PlumbinQ Fixtuns, Fin1shtd A112.18.1M-I<J79 Non. 'w"w'-P-~41/All-81 Nont 

~nd Rough Br us (R1974) 

H•nd Htld Showtrs, Ptrform•nct Rtquirtmtnts Nont Nont Nont *ASSE 1014-79 

lndivid\lil Showtr Control Vilvts, Anti-Sclld T11pt Nont Nont Nont *ASSE 1016-79 

liv~torits Nont Nont 'w"w'-P-541 /48-81 Nont 
co L•nton.1, Culturtd M1rblt Z124 .3-86 Non• Nont CHI LS-2 
1.0 
U1 Lintorits, Plutic Z124 .3-86 Non• Nont Nont 

Pl.lmbin9 Fixturu, Gtntril Sptcificltion Non• Nont \v"w'-P-:541-0EN-81 Non• 

PlJmbin9 Fixturts, Enlmtltd Cut Iron AI12.19.1M-87 Nont W'w'-P-~<41/38 + Nont 

~B-81 

Plumbin9 Fixturts, St1inltss Stttl A112 .193M-1987 Nont 'w"w'-P-~41 /:58-81 Nont 

Plumbing Fixturts, Vitrtous Chin1 A112.19.2-1982 Nont W"w'-P-541/1 B, 28, Nont 

48,68 -81 

Plumbing Fixturts, En1mtltd Stttl A112.19.4M-84 Nont W-P-:541 /38,48, Nont 

68-81 

Prusurir:td FlushiOQ Dtvicts Plumbifl9 

Fixturu (Flushomtttrs) Nont Nont Nont- ASSE 1037-86 

Showt>r Baths, Htads and 'w' ittr Control V llvtS A112.181M-1979 Non• WW-P-541/78-81 Nont 
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TABLE 62-03-03.1 

STANDARDS FOR APPROVED PLUt·IBING t1ATERIALS AND EQU1Pt1ENT 

DESCRIPTION 

Plastic Shower Receptors aoo Shower Stalls 

Sinks, Kitchen and Servic:e, And l~undr\1 Tub 

Suppor~s for Off-the-Floor Plumbing fixtures 

for Public Un 

Tt.ermostatk Mixing Valns, Self Actuated for 

Prirnar•J Dom~sti·~ Us~ 

Urinals 

'u'aterClos<i'ts 

'dater Closet Plastic: Bowls 4nd Tanks 

'lihir!pool f!;othtub Appliancu 

Sudic•n Fittiogi f2r !.IH~ in ~bir:}Qool ~gtbty~ Ao~lianc!s 
Baelcflow Preventors 
Air Gap Standards 

Air Gap Drains for (1om•stio C•ishwuh•rs 

Vavouum Brt~ers, Anti-Siphon 

V ~vouum Br•.A<•rs, Hose Connection 

C'ouble Ch•ck ''lfith Atmospheric Vent 

RtdoJt;ed Pressure Princ:ip le Back Pres sun, 

Be<"-kflow Preven~er 

D.;.ub leo Ch>K:k 1/ .alv.r, Back Pn"?ssur•, 

B<Kkfl•lW 1\:::sembl•J 

["Hl Chto.;:k V2lve T•Jpt> 

·w·an H•Jdrants, Freeztltos:s:, 1\utomatic Dr•inin9 

Anti-Backflow Type 

ANSI 

Z:124.2-1980 

A112.19.2M-1982 

A112.19.3-1976 

A112.6.1-1979 

Nont> 

A112.19.2M-1982 

A112.19-2M-1982 

2124.4-1986 

A112.19.7-J981 

A 112.19.8-1987 

A112.1.2-1942 

(R1979) 

Nont> 

A112.1.1-1971 

A112.1.3-1976 

None 

NMeo 

None 

None 

None 

ASTI'·1 

None 

None 

None 

r-!Ont' 

Non to 

None 

None 

~ 

None 

None 

None 

NoM 

None 

rioM 

NOM 

No roe 

None 

None 

FS 

None 

ww-P-541158-81 

Non• 

Nont> 
ww-P-54ti2B-et 

w"•tl-P-541 /1 B-81 

None 

flliJ!.. 
lli1lf. 

None 

NoM 

None 

Non• 

N.;.n" 

None 

Non• 

No roe 

None 

OTHER 

None 

None 

None 

*ASSE I 017-86 

None-

None 

None 

Noo• 

[ione 

None 

ASSE 1021-76 

BSR I ASSE 1 00 1 -80 

*ASSE 1011-81 

ASSE 1012-78 

ASSE 1 0 1 3-80 

ASSE 1015-80 

ASSL1 024-1988 

*ASSE 1019-78 



TABLE 62-03-03.1 

STANDARDS FOR APPROVED PLUMBING MATERIALS AND EQUIPMENT 

DESCRIPTION ANSI ASTM FS OTHER 

Drtin, Roof A112.21 .2-1971 Non• NoM Nont 

lnttrctptors, Grun NoM Nont NoM POlO 101 

L1bontorv Ftuctt V~euum Brubrs NoM Non• NoM ASS£ 1 03:5-81 

Lud , Shttt, Grtdt A NoM Nont 00-L-201 f (2)-70 Nont 

bjgyj~ f. euit f)yxu f2r ~!!1!1frjog H2Dl. S-813-21 ~ H2!l!. 
lnsttnttion of Thtrmoplut1c Pip• .net Corr'U9tted 

Tubil'l9 in Stptic Ttnk lttoh Fitlds NoM F481-76 (1991) NoM Nont 

Plu91, Htttllic Clttnout A112 .36.2-197:5 Non• NoM Nont 

Rtl'-f V tlvu, Automttic Z21 .22-1979 Non• Non. Non• 

Rtcomendtd Pr~etict for Hikin9 Solvtnt 

Ctm.nttd Joints with Pol~vin\,11 Chloridt 

(PVC) Plutic Pipt tnd FittinQS Non• * 02855-79 Non. Non• 

Rtduoin9 Vtlvu, 'w'•t•r Prusun for 
00 Domts1io 'w'tttr Supplv s..,sttm A112 .26 .2-1975 Non• None BSR lA SSE 1 003-81 lO 
........ 

IAPMO PS-I 5-77 

Sdt Htndlln9 of Solvtnt Ctm.nts Und for 

Joining Thtrmoplutic Pipt tnd fittings NoM F402-80 Non. Non• 

Soldtr, Soft Nont Non• QQ-S-571 d-63 Non• 

Stptic T tnk, mttil, bituminous-ootted A162.1-1970 Nont Nont UL70-74 

Stptio T tnl<, Stttl Nont Non• Non. CSI77-62 

Ttpt, Pip• Cotting, Prusurt S.nsitivt 

Po lv•thy ltnt Non• Non• L-T-0075 (1)-66 Non• 

T ••, Divtrsion and T vin W astt Elbow Non• Non• Non. IAPMO PS-9-77 

Thtrmoplutic Acctssiblt ind Rtpliottblt 

Plutio Tubt tnd Tububr fit1ings; Non. * F409-81 Non. NSF 14 



62-03-04-02. Types of joints for piping materials. 

1. Caulked. 

a. Cast iron soil pipe. Every lead caulked joint for cast 
iron hub and spigot soil pipe shall be firmly packed with 
oakum or hemp and filled with molten lead not less than 
one inch [2.54 centimeters] deep and not to extend more 
than one-eighth inch [3.18 millimeters] below the rim of 
the hub. No paint, varnish, or other coatings shall be 
permitted on the jointing material until after the joint 
has been tested and approved. Lead shall be run in one 
pouring and shall be caulked tight. 

b. Cast iron water pipe. Every lead caulked joint for cast 
iron bell and spigot water pipe shall be firmly packed 
with clean, sound asbestos rope or treated paper rope. 
The remaining space in the hub shall be filled with molten 
lead according to the following schedule: 

Pipe Size 

Up to twenty inches 
Twenty-four, thirty, 

thirty-six inches 
Larger than thirty-six 

inches 

Depth of Lead 

Two and one-fourth inches 

Two and one-half inches 

Three inches 

Lead shall be run in one pouring and shall be caulked 
tight. 

2. Threaded. Every threaded joint shall conform to the American 
National Taper Pipe Thread, ANSI 82.1-1960. All burrs shall 
be removed. Pipe ends shall be reamed or filed out to size of 
bore, and all chips shall be removed. Pipe joint compound 
shall be used only on male threads. 

3. Wiped. Every joint in lead pipe or fittings, or between lead 
pipe or fittings and brass or copper pipe, ferrules, solder 
nipples, or traps, shall be full-wiped joints. Wiped joints 
shall have an exposed surface on each side of a joint not less 
than three-fourths inch [19.05 millimeters] and at least as 
thick as the material being jointed. Wall or floor flange 
lead-wiped joints shall be made by using a lead ring or flange 
placed behind the joints at wall or floor. Joints between 
lead pipe and cast iron, steel, or wrought iron shall be made 
by means of a caulking ferrule, soldering nipple, or bushing. 

4. Soldered. Joints in copper tubing shall be made by the 
appropriate use of approved brass or copper fittings. The 
surface to be joined by soldering shall be cleaned bright by 
manual or mechanical means. The joints shall be properly 
fluxed with an approved noncorrosive paste type flux and made 
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up with approved solder. Joints for potable water used in 
copper, brass, or wrought copper fittings must be made with a 
solder and flux containing not more than 0.2 percent lead. 
Soldered joints shall not be used for tube installed 
underground. 

5. Flared. Every flared joint for annealed-temper copper water 
tube shall be made with fittings meeting approved standards. 
The tube shall be reamed and then expanded with a proper 
flaring tool. 

6. Precast. Every precast collar shall be formed in both the 
spigot and bell of the pipe in advance of use. Collar 
surfaces shall be conical with side slopes of three degrees 
with the axis of the pipe and the length shall be equal to the 
depth of the socket. Prior to making joint contact, surfaces 
shall be cleaned and coated with solvents and adhesives as 
recommended in the standard. When the spigot end is inserted 
in the collar, it shall bind before contacting the base of the 
socket. Material shall be inert and resistant to both acids 
and alkalies. 

7. Brazed joints and extracted mechanical joints. 

a. Brazed joints must be made by first cleaning the surface 
to be joined down to the base metal, applying flux 
approved for such joints and for the filler metal to be 
used, and making the joint by heating to a temperature 
sufficient to melt the approved brazing filler metal on 
contact. 

b. An extracted mechanical joint may be made in copper tube. 
It must be produced with an appropriate tool and joined by 
brazing. To prevent the branch tube from being inserted 
beyond the depth of the extracted joint, depth stops must 
be provided. The brazed joint must be made according to 
subdivision a. 

8. Cement. Except for repairs and connections to existing lines 
constructed with such joints, cement mortar joints are 
prohibited. Where permitted, cement mortar joints shall be 
made in the following manner: A layer of jute or hemp shall 
be inserted into the base of the annular joint space and 
packed tightly to prevent mortar from entering the interior of 
the pipe or fitting. Not more than twenty-five percent of the 
annular space shall be used for jute or hemp. The remaining 
space shall be filled in one continuous operation with a 
thoroughly mixed mortar composed of one part cement and two 
parts sand, with only sufficient water to make the mixture 
workable by hand. Additional mortar of the same composition 
shall then be applied to form a one to one slope with the 
barrel of the pipe. The bell or hub of the pipe shall be left 
exposed and when necessary the interior of the pipe shall be 
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swabbed to remove any mortar or other material which may have 
found its way into such pipe. 

9. Burned lead (welded). Every burned (welded) joint shall be 
made in such manner that the two or more sections to be joined 
shall be uniformly fused together into one continuous piece. 
The thickness of the weld shall be at least as thick as the 
lead being joined. 

10. Mechanical (flexible or slip joint). 

a. Cast iron pipe. 

(1) Mechanical joint. 
iron pipe shall be 
ring gasket, and 
bolts. 

Every mechanical joint in cast 
made with a flanged collar, rubber 
appropriate number of securing 

(2) Hubless pipe. Joints for hubless cast iron soil pipe 
and fittings shall be made with an approved 
elastomeric sealing sleeve and stainless steel clamp, 
clamping screw, and housing. 

(3) Bell and spigot pipe. Joints for bell and spigot 
cast iron soil pipe and fittings may be made by 
caulking with lead and oakum or by use of a 
compression gasket that is compressed when the spigot 
is inserted into the hub of the pipe. 

b. Clay pipe. Flexible joints between lengths of clay pipe 
may be made using approved resilient materials both on the 

-spigot end and in the bell end of the pipe. 

c. Concrete pipe. Flexible joints between lengths of 
concrete pipe may be made using approved elastomeric 
materials both on the spigot end and in the bell end of 
the pipe. For plain end pipe, see American society for 
testing and materials C-594; for bell and spigot, see 
American society for testing and materials C-425. 

11. Tapered couplings. Every joint in bituminized fiber pipe 
shall be made with tapered type couplings of the same material 
as the pipe. Joints between bituminized fiber pipe and metal 
pipe shall be made by means of an adapter coupling caulked as 
required in subsection 1. 

12. Plastic. 

a. Every joint in plastic p1p1ng shall be made with approved 
fittings by either solvent-cemented or heat-joined 
connections, approved elastomeric gaskets, metal clamps 
and screws of corrosion-resistant materials, approved 
insert fittings, approved mechanical fittings, or threaded 
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joints according to approved standards. The commingling 
of acrylonitrile-butadiene-styrene and polyvinyl chloride 
material is prohibited. 

b. An approved pnxple eoTor primer which is of contrasting 
color to the pipe and solvent cement not purple ±n eoTor 
~must be used in joining P.V.C. and C.P.V.C. pipe and 
fittin~ A mechanical method of preparing P.V.C. or 
C.P.V.C. pipe for solvent cement is not acceptable in lieu 
of using primer. Solvent-cemented plastic joints may not 
be installed when the temperature in the installation area 
is less than forty degrees Fahrenheit [4.4 degrees 
Celsius] or more than ninety degrees Fahrenheit [32.22 
degrees Celsius]. 

13. Slip. Every slip joint shall be made using approved packing 
or gasket material, or approved ground joint brass compression 
rings. Ground joint brass connections which allow adjustment 
of tubing but provide a rigid joint when made up shall not be 
considered as slip joints. 

14. Expansion. Every expansion joint shall be of approved type 
and its material shall conform with the type of piping in 
which it is installed. 

15. Split couplings. Couplings made in two or more parts and 
designed for use with plain end or grooved pipe or approved 
fittings and with compression gaskets may be used for hot and 
cold water piping and conductors and leaders. Each 
manufacturer must have the manufacturer 1 s complete joining 
assembly approved for the intended use by one of the 
organizations listed in chapter 62-03-03 or by the 
administrative authority. 

History: Amended effective April 1, 
1988; December 1, 1988; October 1, 1989; 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

1984; July 1, 1985; January 1, 
January 1, 1992. 

62-03-04-03. Types of joints between different piping materials. 

1. Vitrified clay to other material. Every joint between 
vitrified clay and other piping materials should be specially 
formed to vitrified clay and resilient material to meet the 
test conditions of American society for testing and materials 
C-425. All adapters must meet requirements of positive 
jointing and smooth flow line. 

2. Cast iron to vitrified clay. Every joint between cast iron 
piping and vitrified clay piping shall be made either of hot 
poured bitumastic compound or by a preformed elastomeric ring. 
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This ring shall, after ramming, completely fill the annular 
space between the cast iron spigot and the vitrified clay hub. 

3. Threaded pipe to cast iron. Every joint between wrought iron, 
steel, or brass, and cast iron pipe shall be either caulked or 
threaded or shall be made with approved adapter fittings. 

4. Lead to cast iron, wrought iron, or steel. Every joint 
between lead and cast iron, wrought iron, or steel pipe shall 
be made by means of wiped joints to a caulking ferrule, 
soldering nipple, bushing, or by means of a mechanical 
adapter. 

5. Cast iron to copper tube. Every joint between cast iron and 
copper tube shall be made by using an approved brass or copper 
caulking ferrule and properly soldering the copper tube to the 
ferrule. 

6. Copper tube to threaded pipe joints. Every joint from copper 
tube to threaded pipe shall be made by the use of brass or 
copper converter fittings. The joint between the copper pipe 
and the fitting shall be properly soldered, and the connection 
between the threaded pipe and the fitting shall be made with a 
standard pipe size screw joint. 

7. Special joints for drainage piping. Different types of 
drainage piping materials shall be jointed either by adapter 
fittings or by means of an acceptable prefabricated sealing 
ring or sleeve as specifically approved by the administrative 
authority. For aboveground installations an exterior 
corrosion-resistant shield to prevent outward expansion of the 
coupling must be included. 

8. Acrylonitrile-butadiene-styrene or polyvinyl plastic drainage, 
waste, and venting to other material. 

a. Threaded joints. Acrylonitrile-butadiene-styrene or 
polyvinyl drainage, waste, and venting joints when 
threaded shall use the proper male or female threaded 
adapter. Use only approved thread tape or lubricant seal 
or other approved material as recommended by the 
manufacturer. 

Threaded joints shall not be overtightened. After hand 
tightening the joint, one-half to one full turn with a 
strap wrench will be sufficient. 

b. Cast iron hub joints. Joints may be made by caulking with 
lead and oakum or by use of a compression gasket that is 
compressed when the plastic pipe is inserted into the cast 
iron hub end of the pipe. No adapters are required for 
this connection. 
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c. Cast iron spigot ends or schedule 40 steel pipe-copper 
drainage, waste, and venting tube. Joints where the 
outside diameter of the two pipes or fittings to be joined 
are the same may be joined with an approved elastomeric 
sealing sleeve and stainless steel clamp, clamping screw, 
and housing. 

History: Amended effective October 1, 1989; January 1, 1992. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-06-01. Interceptors and separators. 

1. Interceptors and separators required. IItletceptors (htcludhtg 
grease, o±T7 and sand intezceptoxs, ~All necessary floor 
drains, sand interceptors, catch basins, oil and flammable 
liquids separators, and grease interceptors shall be provided 
when, in the opinion of the administrative authority, they are 
necessary for the proper handling of liquid wastes containing 
grease, flammable wastes, sand, solids, and other ingredients 
harmful to the building drainage system, the public sewer, or 
sewage-treatment plant or processes. 

2. Approval of interceptors and separators. The size, type, and 
location of each interceptor and of each separator shall be 
approved by the administrat1ve authority and no wastes other 
than those requ1r1ng treatment or separation shall be 
discharged into any interceptor or separator. 

3. All interceptors to follow type approved. No interceptor 
shall be hereinafter installed which does not comply, in all 
respects, with the type or model of each size thereof approved 
by the administrative authority. 

4. Separation of 
having various 
separated in 
authority. 

liquids. A mixture of light and heavy liquids 
specific gravities may be treated and then 
a receptacle as approved by the administrative 

5. Venting of interceptors and separators. Interceptors and 
separators shall be so designed that they will not become 
airbound if tight covers are used. Each interceptor or 
separator shall be properly vented if loss of trap seal is 
possible. 

6. Interceptors and separators to be accessible. Each 
interceptor and separator shall be so installed that it is 
readily accessible for removal of cover, servicing, and 
maintenance. Need for use of ladders or moving of bulky 
objects in order to service interceptors shall constitute a 
violation of accessibility. 
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7. Maintenance of interceptors and separators. Interceptors and 
separators shall be maintained in efficient operating 
condition by periodic removal of accumulated grease, scum, 
oil, or other floatin~ substances, and solids deposited in the 
interceptor or separator. 

8. Discharge. The waste pipe from oil and sand interceptors 
shall discharge into the storm sewer, or as otherwise approved 
by the administrative authority. 

History: Amended effective January 1, 1992. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-06-02. Grease interceptors. 

1. Commercial buildings. A grease interceptor shall not be 
required in restaurants, hotel kitchens, bars, factory 
cafeterias or restaurants, clubs, or other similar 
establishments (except in special cases as may be determined 
by the administrative authority). 

Food-waste grinders or dishwashing machines shall not 
discharge to the building drainage system through a grease 
interceptor. 

2. Water-cooled grease interceptors. The installation of water
cooled grease interceptors shall be prohibited. 

3. Grease interceptors capacity. Grease interceptors, if 
installed, shall have a grease retention capacity of not less 
than two pounds [90.72 centigrams] for each gallon [3.79 
liters] per minute. 

Grease Interceptor Capacity 
Total Number Maximum Rate of Flow 
of Fixtures per Minute, Gallons 

1 20 
2 25 
3 35 
4 50 

Grease Retention 
Capacity Pounds 

40 
50 
70 

100 

Note: Multiple compartments sinks may be considered one 
fixture. 

4. Rate of flow controls. Grease interceptors shall be equipped 
with devices to control the rate of waterflow through the 
interceptors so that it does not exceed the rated flow of the 
interceptors. 
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5. Interceptors not required. A grease interceptor 
required for individual dwelling units or any private 
quarters. 

is not 
living 

6. Trap equivalent. Each fixture discharging into a grease 
interceptor must be individually trapped and vented in an 
approved manner. An approved type grease interceptor may be 
used as a fixture trap for a single fixture when the 
horizontal distance between the fixture outlet and the grease 
interceptor does not exceed four feet [1.22 meters] and the 
vertical tailpipe or drain does not exceed two and one-half 
feet [.762 meters]. Where the interceptor inlet is above the 
static water level in the interceptor, a separate trap is 
required. 

History: Amended effective October 1, 1989; January 1, 1992. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-06-03. Oil and flammable liquids separator. 

1. Separators required. All commercial, storage, or repair 
garages; gasoline stations with grease racks, grease pits, 
work or wash racks; all motor vehicle laundries with 
degreasing provisions; and all factories wh±ch have buildings 
where oily or flammable wastes~ a resalt O"f manafactaring 
stozage, maintenance, zepaiz, or tesli1t9 pzocesses are 
produced shall be provided with aH necessary fl-oor drains, 
s-and interceptors, catetr basins, tmd oil interceptors properly 
vented throagh the roo-f on the "S"eWe"r ride O"f the interceptor 
when-. -in the opinion O"f and flammable liquids separator. When 
a hazard exists, the administrative authority, a hazard 
exists . The wa-st-e Hn-e siTa-1± not be l-es-s than three ittclte s 
~ centimeters] -in diameter w±tit a £ttl± 'S±%:e cleanoat to 
grade tmd the v-ent p-ipe not l-es-s than 
centiJneters]. The may require the oil 
separator be provided with an overflow line 
tank, underwriters 1 1 aboratori es approved, 

two inches ~ 
inletceptoz siTa-1± 
to a waste oil 
of adequate size, 

minimam capacity five handred fifty gallons [2881.98 liters], 
and such tank shall be vented with a minimum one tmd one

half inch [3.81 centimeter] two-inch [5.08-centimeter] vent 
terminating in the open air at an approved location at least 
twelve feet [3.66 meters] above grade and with a minimum 
two-inch [5.08-centimeter] pumpout opening at grade. 

2. Design of separators. 

a. Overall requirements. e±r separators Each separator shall 
be of watertight construction and have a depth of not less 
than two feet [60.96 centimeters] below the invert of the 
discharge drain. The outlet opening of the separator 
shall have not less than an eighteen-inch 
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[45.72-centimeter] water seal. The minimum the 
inlet and outlet drain must be three 7.62 
centimeters with a full size cleanout to the 
discharge drain. Whenever the outlet branch drain serving 
a separator is more than twenty-five feet [7.62 meters] 
from a vented drain, the branch drain must be provided 
with a two-inch [5.08-centimeter] vent pipe. 

Jr.- Mo-1:-ar v eh icl e g ax ages . Sn e-aclt fi-ctor o-f g ax ages where m.rt:
lltO"I"'e tm.m thre-e I11'0"t''1:' vehicles 'dTe sert~iced tmd stoxed, 
sepaxators -sTra* ha-ve a minimUJn capacil:l' o-f s±x cub±e -fe-e-e 
t-:-+T cttb-±e me I: e r s ] tmd 01Te' cttb-±e -:fo-o-t. t-:-6-3 cttb-±e me I: ex ] 
capacil:lJ -sTra* he ~ -for e-aclt t~ehicle ttp t'O' t-en 
vehicles. :lld7o'V'e t-en vehicles ttre adminishal:it~e authox itl' 
'Sinrl± determine ttre ri2:e o-f ttre separator required. 

e-:- b. Sexvice stations tmd xepaix shops. Where t~ehicles 'dTe 

sexoiced on%y and ntTt:- stored, separator Construction and 
size. Separators must be constructed of monolithic poured 
reinforced concrete with a minimum floor and wall 
thickness of four inches [10.16 centimeters], or of a 
prefabricated cast iron or other watertight material 
approved by the administrative authority. A nonperforated 
iron or steel cover and ring of not less than twenty-four 
inches [60.96 centimeters] in diameter shall be provided. 
Separator capacity shall be based on a net capacity of 
one cubic foot [.03 cubic meter] for each one hundred 
square feet [9.29 square meters] of surface to be drained 
into the separator with a minimum of six cubic feet [.17 
cubic meters]. 

3. Vapor venting. Oil bttexceptoxs separators shall have a 
m1n1mum size two-inch [5.08-centimeter] vapor vent extending 
from the air space in the top of the separator tmd terminating 
±n extending separately to the open air at an approved 
location at least twelve feet [3.66 meters] above grade. 

4. Ptivate garages. Pxivale gaxages housing ntTt:- l1tO"I"'e tinm three 
I11'0"t''1:' v eh ic 1 e s 'dTe ntTt:- r e qn it e d t'O' ha-ve a g ax age dr'd"in 'O'r o±r 
inlexceptor. Hottever, ±f fi-ctor dr'd"in ±s pxovided, a eaten 
ba-s-in tmd o±r inte:cceptox 1ftt1"S't he pxovided 'd'S specified ±n 
snbsection +o-f section 62 63 66 63. 

57 Combination oil and sand interceptor. A combination oil and 
sand interceptor may be installed when the design is approved 
±n writing by the administrative authority. 

History: Amended effective January 1, 1992. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-06-04. Sand interceptors. 
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1. Where required. 

a. Wherever a floor drain discharges through an oil 
hxterceptor separator, it must first discharge through a 
sand interceptor. Multiple floor drains may discharge 
into one sand interceptor. 

b. Whenever the discharge of a floor drain may contain 
solids, or semisolids that would be harmful to a drainage 
system, or tend to choke the system, the discharge must be 
through a sand interceptor. 

c. Wherever the administrative authority deems it advisable 
to have a sand interceptor to protect the drainage system. 

2. Construction and size. Sand interceptors ~ must be htt±rt 
constructed of bride or_concrete and be watertight monolithic 
poured reinforced concrete with a minimum floor and wall 
thickness of four inches [10.16 centimters], or of a 
prefabricated cast iron or other watertight material approved 
by the administrative authority. The interceptor shall have 
an interior brick or concrete baffle for the full separation 
of the interceptor into two sections. The outlet pipe shall 
be the same size as the inlet size of the oil htterceptor 
separator, the minimum being three inches [7.62 centimeters], 
and the baffle must have two openings of the same diameter as 
the outlet pipe and at the same invert as the outlet pipe. 
These openings must be staggered so that there cannot be a 
straight line of flow between any inlet pipe and the outlet 
pipe. The invert of the inlet pipes must be no lower than the 
invert of the outlet pipe. 

3. 

The sand interceptor shall have a m1n1mum dimension of two 
feet [60.96 centimeters] square for the net free opening of 
the inlet section and a minimum depth under the invert of the 
outlet pipe of two feet [60.96 centimeters]. 

For each five gallons [18.93 liters] per minute flow or 
fraction thereof over twenty gallons [75.71 liters] per 
minute, the area of the sand interceptor inlet section is to 
be increased by one square foot [929.03 square centimeters]. 
The outlet section shall at all times have a minimum area of 
fifty percent of the inlet section. 

The outlet section must be covered by a solid removable cover 
set flush with the finished floor, and the inlet section shall 
have an open grating set flush with the finished floor and 
suitable for the traffic in the area in which it is located. 

Separate use. When a 
without also discharging 
the outlet pipe must 
under the water level to 

sand interceptor is used by itself 
through an oil htterceptor separator, 
be turned down inside the interceptor 
provide a six-inch [15.24-centimeter] 
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water seal. A cleanout shall be installed to provide access 
to the outlet line. 

4. Alternate design. Alternate designs for construction or 
baffling of sand interceptors complying with the intent of 
this code may be submitted to the administrative authority for 
approval. 

5. Residential garages. Residential garages housing motor 
vehicles are not required to have a garage drain qr oil 
separator. If a floor drain is provided, a catch basin or 
other means of sand separation approved by the administrative 
authority must be provided as specified in subsection 1 of 
section 62-03-06-03. 

History: Amended effective January 1, 1992. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-07-04. Installation of fixtures. 

1. Access for cleaning. Plumbing fixtures shall be so installed 
as to afford easy access for cleaning both the fixture and the 
area about it. Where practical, all pipes from fixtures shall 
be run to the nearest wall. 

2. Watertight joints. Joints formed where fixtures come in 
contact with walls or floors shall be sealed. 

3. Securing floor-mounted fixtures. Floor-mounted fixtures shall 
be rigidly secured to the structure and to their mounting 
flanges by screws or bolts. 

4. Securing wall-hung water closet bowls. Wall-hung water closet 
bowls shall be rigidly supported by a concealed metal hanger 
which is attached to the building structural members so that 
no strain is transmitted to the closet connector or any other 
part of the plumbing system. 

5. Convenient and accessible. Fixtures shall be set level and in 
proper alignment with reference to adjacent walls. See 
Diagram 62-03-07. 

6. Access to concealed connections. Fixtures having concealed 
slip joint connections shall be provided with an access panel 
or utility space or other convenient access so arranged as to 
make the slip connections accessible for inspection and 
repair. Howevet, where 1rl:± joints are soldexed, sctewed, OT 

sol"ent welded t-o -form a "S"O±±d connection, access panels OT 

do-o1:-s may he eliminated. 

History: Amended effective July 1, 1985; January 1, 1992. 
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General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-07-24. Minimum plumbing facilities. 

1. Minimum number of fixtures. Plumbing fixtures shall be 
provided for the type of building occupancy and in the minimum 
number shown in Table 62-03-07.1. Types of building occupancy 
not shown in Table 62-03-07.1 will be considered individually 
by the administrative authority. 

2. Separate facilities. In other than residential installations 
where toilet and bathing facilities are provided to serve 
members of both sexes and are designed for use by more than 
one person at a time, separate facilities shall be installed 
for each sex, except as allowed in table 62-03-07. 

History: Amended effective April 1, 1984; July 1, 1985; January 1, 
1992. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-07-25. Facilities for the handicapped. 

1. In new newly constructed or remodeled buildings and facilities 
used by the public, toilet rooms shall be made accessible to, 
and usable by, the physically handicapped. 

2. It is essential that an appropriate number (note 5) of toilet 
rooms, in accordance with the nature and use of a specific 
building or facility, be made accessible to, and usable by, 
the physically handicapped. 

3. Toilet rooms for the handicapped shall haTe spaee to arrow 
tJ:affic 'C'f individth!ds ±rr wheelchaixs conform to the 
requirements of the administrative authority. 

4. Toilet rooms shall have at least one toilet stall that: 

a. Is thre-e ferl £9l.ltlt ceutin•eteuJ forty-two inches [106.68 
centimeters] wide. 

b. Is at 1 east -four ferl e-±ght inches E 1192. 21t centimtex s], 
pxefexably five feet [152.4 centimeters] deep. 

c. Has a door (where doors are used) that ±s with thirty-two 
inches [81.28 centimeters] w±de clear space--and swings 
out. 
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d. Has two handrails on eaen ~. thirty-three to thirty-six 
inches [83.82 to 91.44 centimeters] high and parallel to 
the floor, one and one-half inches [38.1 millimeters] in 
outside diameter, with one and one-half inches [38.1 
millimeters] clearance between rail and wall, and fastened 
securely at ends and centet. 

e. Has a water closet with the seat eighteen seventeen to 
twenty inches [~5.72 t-o 5&-:-8 centimetetsl nineteen inches 
[43.18 to 45.72 centimeters] from the floor (standard 
height bowls with seat that raise bowl height are 
permissible). 

Note: The design and mounting of the water closet is of 
considerable importance. A wall-mounted water closet with 
a narrow understructure that recedes sharply is most 
desirable. If a floor-mounted water closet must be used, 
it should not have a front that is wide and perpendicular 
to the floor at the front of the seat. The bowl should be 
shallow at the front of the seat and turn backward more 
than downward to allow the individual in a wheelchair to 
get close to the water closet with the seat of the 
wheelchair. 

5. Toilet rooms shall have lavatoties at least one lavatory with 
nanow aptons twenty-nine-inch [73.66-centimeter] clearance 
below apron, which when mounted at standard height are is 
usable by individuals in wheelchairs, or shall have lavatories 
mounted higher, when particular designs demand, so that they 
are usable by individuals in wheelchairs. 

Note: It is important that drainpipes and hot water pipes 
under a lavatory be covered or insulated so that a 
wheelchair individual without sensation will not burn 
oneself. 

6. Scrme minot s Mirrors and she 1 ves sha 11 be provided above 
lavatories at a height as low as possible and no higher than 
forty inches [101.6 centimeters] above the floor, measured 
from the top of the shelf and the bottom of the mirror. 

7. Toilet rooms Tor men in which more than one urinal is provided 
shall have one wall-mounted utbxals urinal with the opening of 
the basin nfueteen inches E~8.26 centimetets] seventeen inches 
[43.18 centimeters] from the floor. 

8. Toilet rooms shall have an appropriate number (note 5) of 
towel racks, towel dispensers, and other dispensers and 
disposal units mounted no higher than forty inches [101.6 
centimeters] from the floor. 
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9. Water fountains. An appropriate number (note 5) of water 
fountains or other water dispensing means shall be accessible 
to, and usable by, the physically disabled. 

10. Water fountains or coolers shall have up-front spouts and 
controls. 

11. Water fountains or coolers shall be hand-operated or hand-and
foot operated. (See also American Standard Specifications for 
Drinking Fountains, Z4.2-1942.) 

Note 1. Conventional floor-mounted water coolers can be 
serviceable to individuals in wheelchairs if a small fountain 
is mounted on the side of the cooler thirty inches [76.2 
centimeters] above the floor. 

Note 2. Wall-mounted, hand-operated coolers of the latest 
design, manufactured by many companies, can serve the able
bodied and the physically disabled equally well when the 
cooler is mounted with the basin thirty-six inches [91.44 
centimeters] from the floor. 

Note 3. Fully recessed water fountains are not recommended. 

Note 4. Water fountains should not be set into an alcove 
unless the alcove is wider than a wheelchair. 

Note 5. As used in this section, appropriate number means the 
number of a specific item that would be necessary, in accord 
with the purpose and function of a building or facility, to 
accommodate individuals with specific disabilities in 
proportion to the anticipated number of individuals with 
disabilities who would use a particular building or facility. 

Example: Although these specifications shall apply to all 
buildings and facilities used by the public, ·the numerical 
need for a specific item would differ, for example, between a 
major transportation terminal, where many individuals with 
diverse disabilities would be continually coming and going, an 
office building or factory, where varying numbers of 
individuals with disabilities of varying manifestations (in 
many instances, very large numbers) might be employed or have 
reason for frequent visits, a school or church, where the 
number of individuals may be fixed and activities more 
definitive, and many other buildings and facilities dedicated 
to specific functions and purposes. 

Note. Disabilities are specific and where the individual has been 
properly evaluated and properly oriented and where architectural 
barriers have been eliminated, a specific disability does not constitute 
a handicap. It should be emphasized that more and more of those 
physically disabled are becoming participants, rather than spectators, 
in the fullest meaning of the word. 
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History: Amended effective April 1, 1984; January 1, 1992. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 
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Diagram 62-03-07 Minimum Fixture a~r.ance3 
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TABLE 62-03-07 
MINIMUM NUMBER OF PLUMBING FIXTURES 

Water Closets 
(Urinals - See Note 4) Bathtubs 

Use Group or No. of Persons No. of or Note 
Type of Bldg. Per Sex Fixtures Lavatories Fountains Showers Other Reference 

I. Assembl~ 

A. Assembly 1-50 1 1/2 no. 1/1000 - - 3, 5,8,10 
"Quiet" or "Brief" 51-300 2 of water people 
includes churches, each add'n 300 add 1 closets 
auditoriums, 
museums, theatres, 
waiting rooms, day 
rooms, libraries, and 
other similar uses. 

B. Assembly - 1-50 1 1/2 no. 1/1000 - - 2·, 3, 5,8 
where food and 51-100 2 of water people 

\.0 drinks are served. 101-200 3 closets N ...... Includes arenas, 201-400 4 
stadiums, ball parks, each add'n 300 add 
passenger terminals, 
convention hall~ and 
other similar uses. 

C. Assembly - 1-30 l l/2 no. - 1 service 2,3,5,8 
Restaurants, 31-80 2 of water sink/floor 
bars, and 81-150 3 closets 
nightclubs where 151-300 4 
seating is provided. each add'n 200 add 

D. Assembly - 1-40 1 1/2 no. 1/100 l shower/ 1 service 3,5,8,10 
Recreational each add'n 40 add 1 of water people 40 sink/floor 
facilities includes closets people (where 
health spas, country applicable) 
clubs, public 
swimming pools 
and other similar uses. 



TABLE 62-03-07 
MINIMUM NUMBER OF PLUMBING FIXTURES 

Water Closets 
(Urinals - See Note 4) Bathtubs 

Use Group or No. of Persons No. of or Note 
Tnt! of Bldg. Per Sex Fixtures Lavatories Fountains Showers Other Rt!fertlncc 

E. Assembly -
Schools, 

l. Preschool 1-15 1 1/2 no. l/100 - 1 service 3,5 ,8 ,10 
each add'n 15 add 1 of water people sink/floor 

closets 

2. Elt!rnetary 1-25 1 1/2 no. 1/100 - 1 servictl 3,5,8,10 
each add'n 25 add 1 of water people sink/floor 

closets 

3. St!condary 1-30 1 1/2 no. 1/100 - 1 service 3,5,8,10 
each add'n 30 add 1 of water people sink/floor 

1.0 closets 
N 
N II. Workplaces 

A. Industrial - 1-10 1 1/2 no. 1/100 1 shower/ 1 servict! 3,5,8 
Service when a 11-25 2 of water people sink/floor sink/floor 
locker room is 26-50 3 closets when 
provided and used 51-75 4 exposed 
mainly at shift 76-100 5 to extreme 
change. each add'n 50 add 1 heat or skin 

contamination 

B. Ernployt!es - all 1-8 1 1/2 no. 1/100 - 1 service 3,5,8,10 
occupancies except 9-40 2 of water people sink/floor 
industrial/service 41-75 3 closets 
such as in stores each add'n 60 add 
shopping Ctlnters, 
banks, office 
buildings, and light 
industrial/service uses 
without locker rooms. 



\.0 
N 
w 

Use Group or 
TytJe of Bldg. 

m. Mercantile /Business 

A. Custom~:rs in 
stores, shopping 
c~:nters, banks, 
office buildings 
and carry-out 
food establishments 
~t~:re seating is not 
provided. 

IV. Dwt!lling Units 

A. Single 

B. Multiple 

TABLE 62-03-07 
MINIMUM NUMBER OF PLUMBING FIXTURES 

Water Closets 
(Urinals - See Note 4) 
No. of Persons No. of 
Per Sex Fixtures 

1-50 
51-300 
each add 1 n 300 

1 
2 
add 1 

1/unit 

Lavatories 

1/2 no. 
of water 
closets 

1 

1/unit 

Fountains 

l/1000 
people 

Bathtubs 
or 
Showers Other 

1 kitchen 
sink 
l laundry 
tray 
or 
1 auto/ 
washer 
standpipe 

1 kitchen 
sink/unit 
1 laundry 
tray, or 
auto/washer 
standpipe/ 
per 4 units 
up to 12 

Not I.! 
Rt!fer~:ncl! 

2,3,5,6, 
8, 10, I l 
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1.0 
N 
..p. 

Use Group or 
Type of Bldg. 

C. Dormitories, 
Boarding !louses 

D. Hotel/Motel 

v. Institutional 

A. Hospital 

B. Hospital - Private 
or semi-private rooms 

C. Penal short term 
detention 

Long term 
correctional 

TABLE 62-03-07 
MINIMUM NUMBER OF PLUMBING FIXTURES 

Water Closets 
(Urinals - See Note 4) 

No. of Persons No. of 
Per Sex 

1-20 
each add'n 20 

-

1-8 
patients 
each add'n8 

1/cell or 
1/4 inmates 

1/cell or 
1/8 inmates 

Fixtures 

2 
add 1 

1/unit 

1 

add 1 

Lavatories 

1/2 no. 
of water 
closets 

1/unit 

1/2 no. 
of water 
closets 

1/cell or 
1/4 inmates 

1/15 inmates 
1/8 inmates 

Fountains 

1/100 
people or 
1/floor 

Bathtubs 
or 
Showers 

1-20 
people 
2 fixtures 

each 
add'n 20 
add 1 

1/unit 

1/20 
patients 

1/6 
inmates 

1/15 
inmates 

Note 
Other Reference 

1 service 3 
sink/floor 
1 laundry 
tray, or 
auto/washer 
standpipe/ 
10 EeoEle 

1 service 
sink/floor 

1 service 
sink/floor 

1 service Water closet 
sink/floor and lavatory 

may be a 
1 service combination 
sink/floor fixture. All 

showers and 
lav. in pena 1 
institutions 
to have thermo
static control 
and timing 
devices 



l.O 
N 
U1 

NOTES: 

1. 

2. 
3. 

4. 

5. 

6. 

7. 

8. 
9. 

This table shall be used in the absence of local building code requirements. Fire codes may also be 
consulted for assembly values. For handicap requirements see local, state and national ordinances. 
Additional fixtures may be required where environmental conditions or special activities may be encountered. 
In food preparation areas, fixture requirements may be dictated by local health codes. 
Whenever both sexes are present in approximately equal numbers, multiply the total census by 50 percent 
to determine the number of persons for each sex to be provided for. This regulation only applies when 
specific information, which would otherwise affect the fixture count, is not provided. 
Not more than 50 percent of the required number of water closets may be urinals. When additional water 
closets or urinals are provided the appropriate number of lavatories must also be provided. 
In buildings constructed with multiple floors, accessibility to the fixttires shall not exceed one 
vertical story. 
Fixtures for public uses as required by this section may be met by providing a centrally located 
facility accessible to several stores. The maximum distance from entry to any store to this facility 
shall not exceed 500 feet. 
In stores with floor area of 150 square feet or less, the requirements of this section to provide 
facilities for uses by employees may be met by providing a centrally located facility accessible to 
several stores. The maximum distance from entry to any store to this facility shall not exceed 300 feet. 
Fixtures accessible only to private offices shall not be counted to determine compliance with this section. 
Multiple dwelling units or boarding houses without public laundry rooms, shall have one laundry tray or 
one automatic washer standpipe for each dwelling unit. When public laundry rooms are provided, one 
laundry tray or automatic washer standpipe shall be required for each four apartments. For multiple 
dwelling units over twelve, add one laundry tray or one automatic washer standpipe for each additional 
eight units. 

10. Where the total number of persons do not exceed eight, one toilet facility with one water closet and 
one urinal with a lockable door is permitted. 

II. Requirements for employees and customers may be met with a single set of restrooms. The required number 
of fixtures shall be the greater of the required number for employees, or the required number for cust0mers. 

History: Effective July 1, 1985; amended effective October 1, 1989; 
January 1, 1992. 



62-03-09-01. Indirect wastes. 

1. Airgap or air break required. All indirect waste piping shall 
discharge into the building drainage system through an airgap 
or air break, as set forth in this article. 

2. Food handling establishments. 

a. In the case of food handling establishments engaged in the 
storage, preparation, selling, serving, processing, or 
otherwise handling foods, indirect waste piping shall be 
provided for refrigerator coils, walk-in freezers, walk-in 
coolers, ice boxes, ice making machines, steam kettles, 
steam tables, potato peelers, egg boilers, coffee urns, 
and similar types of enclosed equipment, and sinks that 
are used for soaking or washing read~ to serve food. 

b. Subdivision a does 
culinary sink in any 

'receptacle is used 
food. 

not apply to any dishwashing or 
food preparation room, unless such 
for soaking or washing ready-to-serve 

c. The indirect waste shall discharge through an airgap or 
air break into a trapped and vented receptor except that 
an airgap is required where the indirect waste pipe may be 
under vacuum (less than atmospheric pressure). 

d. The waste from a dishwashing machine shall be indirectly 
connected through an airgap or air break, or be directly 
connected to the sewer side of a floor drain trap located 
adjacent to the dishwashing machine. 

e. This subsection does not apply to private living quarters 
or dwelling units. 

3. Bar and fountain sink traps. When sinks in bars, soda 
fountains, and counters are so located that the traps serving 
such sinks cannot be vented, a combination waste and vent 
system (section 62-03-12-17) three inches [7.62 centimeters] 
in diameter shall connect to the sewer side of a floor drain 
located adjacent to the sink. Sink compartments used for 
storing ice shall be connected with an airgap or air break to 
the drainage system. 

4. Connections 
connections 
pipes from 
airgap. 

from water distribution system. Indirect waste 
shall be provided for drains, overflows, or relief 
the water distribution system by means of an 

5. Sterilizers. Appliances, devices, or apparatus such as 
stills, sterilizers, and similar equipment requiring waste 
connections and used for sterile materials shall be indirectly 
connected by means of airgap. 
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6. Drips or drainage outlets. Appliances, devices, or apparatus 
not regularly classed as plumbing fixtures but which have 
drips or drainage out 1 ets may be d-rained by indirect waste 
pipes discharging into an open receptacle through either an 
airgap or air break as shall be determined by the 
administrative authority. 

7. Pressure tanks, boilers, and relief valves. The drains from 
pressure tanks, boilers, relief valves, and similar equipment 
may discharge indirectly to the drainage system by means of an 
airgap and without any traps or vents on the indirect piping. 

8. Air-conditioning equipment. No evaporative cooler, air 
washer, air handling, or similar air-conditioning equipment 
shall have any drain pipe in connection therewith directly 
connected to any soil, waste, or vent pipe. , Such equipment 
shall be drained by means of indirect waste pipe. The 
indirect waste shall discharge through an airgap or air break 
into an open floor sink, floor drain, or other approved type 
receptor which is properly connected to the drainage system, 
except that an airgap is required where the indirect waste 
pipe may be under vacuum. 

History: Amended effective July 1, 1985; January 1, 1992. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-10-05. Protection against backflow and backsiphonage. 

1. Water outlets. A potable water system shall be protected 
against backflow and backsiphonage by providing at each outlet 
by the following: 

a. An airgap as 
outlet and the 
or between 
contamination. 

specified herein between the potable water 
flood level rim of the fixture it supplies 
the outlet and any other source of 

b. Where an airgap is impracticable, a backflow preventer 
device or vacuum breaker approved as hereinafter provided. 

2. Minimum required airgap. 

a. How measured. The m1n1mum required airgap shall be 
measured vertically from the lowest end of a potable water 
outlet to the flood rim or line of the fixture or 
receptacle into which it discharges. 

b. Size. The m1n1mum required airgap shall be twice the 
effective opening of a potable water outlet unless the 
outlet is a distance less than three times the effective 
opening away from a wall or similar vertical surface in 
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which cases the minimum required airgap shall be three 
times the effective opening of the outlet. In no case 
shall the minimum required airgap be less than shown in 
the following table: 

MINIMUM AIRGAPS FOR PLUMBING FIXTURES 

Minimum Airgap 
Fixture When Not Affected 

By Near Wall * 
(Inches) 

Lavatories and other fixtures 1 
with effective opening not 
greater than 1/2 inch diameter 

Sink, laundry trays, gooseneck 1 1/2 
bath faucets and other fixtures 
with effective openings not 
greater than 3/4 inch diameter 

Over rim bath fillers 2 
and other fixtures with 
effective openings not greater 
than 1 inch diameter 

Drinking water fountains - single 1 
orifice not greater than 7/16 
(0.437) inch diameter or multiple 
orifices having total area of 
0.150 square inches (area of 
circle 7/16 inch diameter) 

Effective openings greater than 
one inch 

2X Diameter 
of effective 

opening 

When Affected 
By Near Wall ** 

(Inches) 

1 1/2 

2 1/4 

3 

1 1/2 

3X Diameter 
of effective 

opening 

*Side walls, ribs, or similar obstructions do not affect airgaps 
when spaced from inside edge of spout opening a distance greater 
than three times the diameter of the effective opening for a 
single wall, or a distance greater than four times the diameter 
of the effective opening for two intersecting walls. 

** Vertical walls, ribs, or similar obstructions extending from the 
water surface to or above the horizontal plane of the spout 
opening require a greater airgap when spaced closer to the 
nearest inside edge of spout opening than specified in Note 1, 
above. The effect of three or more such vertical walls or ribs 
has not been determined. In such cases, the airgap shall be 
measured from the top of the wall. 
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3. Devices for the protection of the potable water supply. When 
plumbing fixtures and equipment are subject to backflow 
conditions, approved backflow preventers or vacuum breakers 
must be used. Connection to the potable water supply system, 
for the following fixtures or equipment, must be protected 
against backflow with any one or more of the devices as 
indicated. 

' 

a. Low inlet to receptacles containing toxic substances 
(vats, storage containers, plumbing fixtures). 

(1) An approved airgap. 

(2) Reduced pressure principle backflow preventer. 

(3) Pressure vacuum breaker unit. 

(4) Atmospheric vacuum breaker unit. 

b. Low inlet to receptors containing nontoxic substances 
(steam, air, food, beverages, etc.) 

(1) An approved airgap. 

(2) Reduced pressure principle backflow preventer. 

{3) Pressure vacuum breaker unit. 

(4) Atmospheric vacuum breaker unit. 

(5) Approved doublecheck valve assembly. 

c. Outlets with hose attachments which may constitute a cross 
connection. 

(1) An approved airgap. 

(2) Reduced pressure principle backflow preventer. 

(3) Pressure vacuum breaker unit. 

(4) Atmospheric vacuum breaker unit. 

d. Coils or jackets used as heat exchangers in compressors, 
degreasers, and other such equipment involving toxic 
substances. 

(1) An approved airgap. 

(2) Reduced pressure principle backflow preventer. 

(3) Pressure vacuum breaker unit. 
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e. Heat exchangers for 
supply which utilize 
recovery. 

systems ttsed: -for potable hot water 
heat recovery or solar systems 

(1) Heat exchangers with a pressure on the transfer fluid 
side above the potable hot water side must be 
separated from the potable water by a double wall 
construction. A space open to atmosphere must be 
provided between the two walls. 

(2) Exception: 

+a-+ Herl exchangers tt'S'±ng a- potable wat-er lr ausfer 
£1-tri:d may b-e 'O"f single waH cons h action. 

+b+ Heat exchangers with a pressure on the transfer 
fluid side a- minimum 'O"f ten pounds p-er square 
±nen lower than the pressure on the potable 
water side and protected w±th a- pressure 
gradient monitor the heating system is equipped 
with an approved pressure relief valve set at a 
minimum of ten pounds per square inch lower than 
the potable water operating pressure may be of 
single wall construction. The pressure gradient 
moni lor I1Ttt'St b-e maintained = p-er sub sec lion -4-7 

f. Systems subject to back pressure. 

(1) Nontoxic substances. 

(a) An approved airgap. 

(b) Reduced pressure principle backflow preventer. 

(c) Approved doublecheck valve assembly. 

(2) Toxic substances. 

(a) An approved airgap. 

(b) Reduced pressure principle backflow preventer. 

(3) Sewage. An approved airgap. 

g. Lawn sprinkler or irrigation systems. 

(1) Systems without pumps or connections for fertilizer 
or chemical attachments. 

(a) Reduced pressure principle backflow preventer. 

(b) Approved double check valve assembly. 
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(2) 

(c) Pressure vacuum breaker. 

(d) Atmospheric vacuum breaker. 

Systems with connections for fertilizer or chemical 
attachments. Reduced pressure principle backflow 
preventer. 

h. Fire protection systems. 

(1) Systems with piping connected to potable water. 

(a) Reduced pressure principle backflow preventer. 

(b) Approved double check valve assembly, 

(2) Systems with direct connections to nonpotable sources 
or with toxic chemical additives or antifreeze. 
Reduced pressure principle backflow preventer. 

4. Approval of devices. Before any device for the prevention of 
backflow or backsiphonage is installed, it shall have first 
been certified by a recognized testing laboratory acceptable 
to the administrative authority. Devices installed in a 
building potable water supply distribution system for 
protection against backflow shall be maintained in good 
working condition by the person or persons responsible for the 
maintenance of the system. 

5. Installation of backflow preventers. 

a. Atmospheric vacuum breakers. Atmospheric vacuum breakers 
shall be installed with the critical level at least six 
inches [15.24 centimeters] above the flood level rim of 
the fixture they serve and on the discharge side of the 
last control valve to the fixture. No shutoff valve or 
faucet shall be installed beyond the vacuum breaker. 
Where C-L mark is not shown on the preventer, the bottom 
of the device shall be the C-L reference. 

b. Pressure type vacuum breakers. Pressure type vacuum 
breakers must be installed at a height of at least twelve 
inches [30.48 centimeters] above the flood level rim of 
the fixture, tank, or similar device. 

c. Doublecheck valves and reduced pressure principle valves. 
Such devices must be installed at not less than twelve 
inches [30.48 centimeters] above the floor. A reduced 
pressure zone type backflow preventer must be installed 
where there is a high potential health hazard. 

d. Devices of all types. Backflow and backsiphonage 
prevention devices shall be accessibly located. Backflow 

931 



prevention devices may not be installed in pits or similar 
potentially submerged locations. All devices with a vent 
to atmosphere may not be located within a fuel hood. 

6. Tanks and vats - Below rim supply. 

a. Where a potable water outlet terminates below the rim of a 
tank or vat and the tank or vat has an overflow of 
diameter not less than given in the table in subsection 3 
of section 62-03-10-08, the overflow pipe shall be 
provided with an airgap as close to the tank as possible. 

b. The potable water outlet to the tank or vat shall 
terminate a distance not less than one and one-half times 
the height to which water can rise in the tank above the 
top of the overflow. This level shall be established at 
the maximum flow rate of the supply to the tank or vat and 
with all outlets closed except the airgapped overflow 
outlet. 

c. The distance from the outlet to the high water level shall 
be measured from the critical point of the potable water 
supply outlet. 

7. Connections to boilers. Potable water connections to boiler 
feed water systems must be made through an airgap or provided 
with an approved doublecheck backflow preventer with 
atmospheric vent and appropriate testing arrangements. If 
toxic materials are to be used in the boiler, additional 
protection must be installed. 

8. Refrigeration unit condensers and cooling jackets. Except 
where potable water provided for a refrigeration condenser or 
cooling jacket is entirely outside the p1p1ng or tank 
containing a toxic or flammable refrigerant as listed in 
American national standards institute 89.1-1964 Par. 5.1.2 and 
5.1.3 or with two separate thicknessess _of metal separating 
the refrigerant from the potable water supply, inlet 
connection must be provided with an approved doublecheck valve 
assembly. Also, adjacent to and at the outlet side of the 
doublecheck valve, an approved pressure relief valve set to 
relieve at five pounds per square inch [2.27 kilograms per 
6.45 square centimeters] above the maximum water pressure at 
the point of installation must be provided if the 
refrigeration units contain more than twenty pounds [9.07 
kilograms] of refrigerants. 

9. Connections to carbonated beverage dispensers. 

a. Water supply connections to a carbonated beverage 
dispenser must be made with a doublecheck valve with 
atmospheric vent or equivalent protection. The 
doublecheck valve with atmospheric vent devices must be 
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located within twelve inches [30.48 centimeters] of the 
equipment. 

b. The piping downstream of this backflow preventer shall not 
be affected by carbon dioxide gas. 

10. Barometric loop. Water connections not subject to back 
pressure where an actual or potential backflow or 
backsiphonage hazard exists may in lieu of devices specified 
in subsection 5 be provided with a barometric loop. 
Barometric loops shall precede the point of connection. 

11. Lawn sprinklers. Lawn sprinkler systems when connected to a 
potable water system shall be installed in accordance with 
this section. Adequate and proper provision shall be made for 
control and drainage, and to prevent backsiphonage. The 
water supply lines may be laid at a depth less than three and 
one-half feet [106.68 centimeters], if and when approved by 
the administrative authority. Detailed plans of lawn 
sprinkler systems shall be submitted with the application for 
a permit to make the installation. Water shall not be turned 
on to any lawn sprinkler system until it has been inspected 
and approved. The administrative authority shall give 
approval on the materials used in the installation of lawn 
sprinkler systems. 

History: Amended effective October 1, 1989; January 1, 1992. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-10-09. Disinfection of potable water system. New or 
repaired potable water systems shall be disinfected prior to use 
whenever required by the authority having jurisdiction. The method to 
be followed shall be that prescribed by the health authority or, in case 
no method is prescribed by the health authority, the following: 

1. The pipe system shall be flushed with clean, potable water 
until no dirty water appears at the points of outlet. 

2. The system or part thereof shall be filled with a 
water-chlorine solution containing at least fifty parts per 
million of chlorine and the system or part thereof shall be 
valved off and allowed to stand for twenty-four hours~~ 

~ The the system or part thereof shall be filled with a 
water-chlorine solution containing at least two hundred parts 
per million of chlorine and allowed to stand for three hours. 

~ 3. Following the allowed standing time the system shall be 
flushed with clean potable water until no chlorine remains in 
the water coming from the. system. 
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5-7 4. The procedure shall be repeated if it 
bacteriological examination made by the 
contamination still persists in the system. 

is shown 
authority 

by a 
that 

History: Amended effective January 1, 1992. 
General Authority: NOCC 43-18-09 
Law Implemented: NOCC 43-18-09 

62-03-10-12. Water supply control valves. 

1. Curb valve. On each water service from a street main to a 
building, an approved gate valve or ground key stopcock or 
ball valve shall be installed near the curbline between the 
property line and the curb. This valve or stopcock shall be 
provided with an approved curb valve box and may not be under 
a driveway. 

2. Building valve. Each building water service up to two inches 
[5.08 centimeters] shall be provided with a~ va±ve or ball 
valve of same nominal size. For water service over two inches 
[5.08 centimeters], a gate valve of same nominal size may be 
used. The valve must be located inside the building near the 
point where the water service enters. Where there are two or 
more water services serving one building, a check valve shall 
be installed on each service in addition to the above valves. 

3. Tank controls. Supply lines from pressure or gravity tanks 
shall be valved at or near the tanks. 

4. Valves in dwelling units. All water closets and kitchen sinks 
shall have individual fixture valves installed. Valves must 
also be installed for each bath, shower, powder room, or 
fixture group. A group of fixtures means two or more fixtures 
adjacent to each other in the same family unit, but not 
necessarily in the same room. In a one family unit, one or 
two bathrooms back to back or one over the other may be 
considered a group. However, in each dwelling unit with two 
or more bathroom groups not adjacent to each other, one or 
more control valves or individual fixture valves shall be 
provided so that each group may be isolated from the other. 

In more than single family dwelling units, one or more control 
valves shall be provided so that the water to any plumbing 
fixture or group of fixtures in any one dwelling unit may be 
shut off without stopping flow of water to fixtures in other 
dwelling units. These valves shall be accessible inside the 
building unit controlled. 

5. Riser valves. Except in single family dwellings, a valve 
shall be installed at the foot of each water supply riser. In 
multistory buildings, a valve shall be installed at the top of 
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each water supply downfeed pipe and also at the base where 
required to isolate this riser for servicing. 

6. Individual fixture valves. In occupied buildings other than 
dwellings, the water distribution line to each fixture or 
other piece of equipment shall be provided with a valve or 
fixture stop to shut off the water to the fixture or the room 
in which it is located. Except in single family dwellings, 
sill cocks and wall hydrants shall be separately controlled 
within eight feet [2.438 meters] by an accessible valve inside 
the building. 

7. Water heating equipment valve. The cold water branch to each 
hot water storage tank or water heater shall be provided with 
a valve located near the equipment and only serving this 
equipment. The hot water line from each hot water storage 
tank or water heater shall be provided with a valve when the 
line is one inch [2.54 centimeters] or larger. Each tank or 
heater shall be equipped with an approved automatic relief 
valve as specified in subsection 1 of section 62-03-10-16. 

8. Meter valve. A gate valve or ball valve shall be installed in 
the line on the discharge side of each water meter. 

9. Valves to be 
sha 11 be p 1 aced 
maintenance. 

accessible. 
so as to 

All 
be 

water supply control valves 
accessible for service and 

10. Control valve design. Except to single fixtures, control 
valves on all waterlines shall, when fully opened, have a 
cross-sectional area not less than eighty-five percent of the 
cross-sectional area of the line in which they are installed. 

11. Wall hydrants. Wall hydrants subject to freezing must be of 
the frostproof type with integral backflow protection and 
automatic draining with hose attached. 

History: Amended effective November 1, 1979; July 1, 1985; January 1, 
1992. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-10-14. Procedure in sizing the water distribution system. 

1. Design of building water distribution system. Water piping 
systems shall be designed and installed so that the maximum 
velocity at any time shall not exceed eight feet [2.44 meters] 
per second. If a manufacturer's recommendations, or an 
industry's standards, limits the recommended velocities in any 
particular piping material to a value lower than eight feet 
[2.44 meters] per second, then the reduced velocity limit 
shall be the maximum design. 
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2. Size of fixture supply. The m1n1mum sizes of a fixture supply 
pipe shall be as shown in the table contained in this 
subsection. The fixture supply pipe shall be extended to 
within at least thirty inches [76.2 centimeters] of the point 
of connection to the fixture, and be within the same area and 
physical space as the point of connection to the fixture. Not 
more than two fixtures shall be supplied by a one-half-inch 
[12.7-millimeter] pipe. All future fixture connections must 
be considered in sizing pipe at the time of initial 
installation. 

3. 

MINIMUM SIZES OF FIXTURE WATER SUPPLY PIPES 

Type of Fixture Nominal Type of Fixture Nominal 
or Device Pipe Size or Device Pipe Size 

(Inches) (Inches) 

Bathtubs 1/2 Shower 1/2 
(single head) 

Combination sink 1/2 Sinks 1/2 
and tray (service) 

Drinking 3/8 Sinks 3/4 
fountain (flushing rim) 

Dishwasher 1/2 Urinal 1/2 
(domestic) (flush tank) 

Electric drinking 3/8 Urinal 3/4 
water cooler (direct flush 

Kitchen sink, 1/2 valve) 
residential Water closet 3/8 

Kitchen sink, 3/4 (tank type) 
commercial Water closet 1 

Lavatory 3/8 (flush valve 
Laundry tray 1/2 type) 

1, 2, or 3 Hose bibb 1/2 
compartments Wall hydrant 1/2 

Flow rates. 

a. Minimum flow rates and pressures required in water 
distribution system. Based on the minimum static pressure 
available, pipe sizes shall be selected so that under 
conditions of peak demand a minimum flow pressure at the 
point of discharge shall be not less than required to 
maintain minimum flow rates listed in the table contained 
in this subsection. Pipe sizes for flush valve water 
closets and urinals shall be adequate to maintain flow 
pressures of twenty-five pounds per square inch [11.34 
kilograms per 6.45 square centimeters] for blowout action 
and fifteen pounds per square inch [6.80 kilograms per 
6.45 square centimeters] for jet action fixtures or as 
required by the manufacturer. 
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b. Maximum flow rates. Flow rates for fixtures in commercial 
and public buildings shall be regulated at the fixture to 
prevent flow rates from exceeding maximum rates listed in 
the table contained in this subsection for either hot or 
cold water. 

MINIMUM AND MAXIMUM FLOW RATES PER OUTLET 

Fixture 

Lavatory .......... . 
Sink .............. . 
Bathtub ........... . 
Laundry tray ...... . 
Shower ............ . 
Wa+er closets 

Tank~········ 
BloMottt action) 

+-:-:
tfet action + 

Drinking fountain .. 
Wa 11 hydrant ...... . 

6PM 
Flow Rate Flow Rate 
Minimum Maximum 

7: 4 3.0 
4 & 3.0 
6 4 
5 - 3.0 
4 & 3.0 

3 6 

Depends on Fl-ow Piessttie 

0.75 
5 

2.0 

4. Inadequate water pressure. Whenever water pressure from the 
street main or other sources of supply is ~nsufficient to 
provide flow pressures at fixture outlets as required under 
subsection 3, a booster pump and pressure tank or other 
approved means shall be installed on the building water supply 
system. 

5. Variable street pressures. Where street water main pressures 
fluctuate, the building water distribution system shall be 
designed for the minimum pressure available. 

6. Excessive pressures. When street main pressure exceeds eighty 
pounds per square inch [36.29 kilograms per 6.45 square 
centimeters], an approved pressure reducing valve shall be 
installed in the water service pipe near its entrance to the 
building to reduce the water pressure to eighty pounds per 
square inch [36.29 kilograms per 6.45 square centimeters] or 
lower except where the water service pipe supplies water 
directly to a water pressure booster system, an elevated water 
gravity tank, or to pumps provided in connection with a 
hydropneumatic or elevated gravity water supply tank system. 
Pressure at any fixture shall be limited to no more than 
eighty pounds per square inch [36.29 kilograms per 6.45 square 
centimeters] under no-flow conditions. 
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7. Water hammer. All building water supply systems in which 
quick acting valves are installed shall be provided with 
devices to absorb high pressures resulting from the quick 
closing of these valves. These pressure absorbing devices 
shall be either air chambers or approved mechanical devices. 
Water pressure absorbers shall be placed as close as possible 
to the quick acting valves or installed also at the ends of 
long pipe runs or near batteries of fixtures. 

a. Air chambers. Where air chambers are installed, they 
shall be in an accessible place and each air chamber shall 
be provided with an accessible means for restoring the air 
in event the chamber becomes waterlogged. 

b. Mechanical devices. Where mechanical devices are used, 
the manufacturer 1 s specifications shall be followed as to 
location and method of installation. 

History: Amended effective July 1, 1985; January 1, 1992. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-10-15. Hot water distribution. 

1. Hot water supply system. In residences and buildings intended 
for human occupancy, hot water shall be supplied to all 
plumbing fixtures and equipment used for bathing, washing, 
culinary purpose, cleansing, laundry, or building maintenance~ 
at a minimum temperature of one hundred ten degrees Fahrenheit 
[43 degrees Celsius] and a maximum leaving temperature of one 
hundred forty degrees Fahrenheit [60 degrees Celsius]. 

2. Return circulation - where required. Hot water supply systems 
in buildings four or more stories high or in buildings where 
developed length of hot water piping from the source of hot 
water supply to the farthest fixture supplied exceeds one 
hundred feet [30.48 meters] shall be of the return circulation 
type. 

3. Minimum requirements for hot water storage tanks. Hot water 
storage tanks shall be adequate in size, when combined with 
the British thermal unit input of the water heating equipment 
to provide the rise in temperature necessary. 

The water heater and storage tank shall be sized to provide 
sufficient hot water to provide both daily requirements and 
hourly peak loads of the occupants of the building. 

Hot water storage tanks shall meet construction requirements 
of the American society of mechanical engineers, American gas 
association, or underwriters• laboratories as appropriate. 
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4. 

Storage tanks less in volume than those requirements specified 
by the American society of mechanical engineers shall be of 
durable materials and constructed to withstand one hundred 
twenty-five pounds per square inch [56.70 kilograms per 6.45 
square centimeters] with a safety factor of two. 

The water inlets and outlets of a hot water storage tank shall 
be not less than the hot water distribution pipe served. 

All storage tanks shall be protected 
temperatures and pressure conditions as 
article. 

against 
specified 

excessive 
in this 

Drain cocks or valves for hot water storage tanks. 
cocks or valves for emptying shall be installed at the 
point of each hot water storage tank. 

Drain 
lowest 

5. Mixed water temperature control. 

a. The temperature of mixed water to multiple or gang showers 
must be controlled by a master thermostatic blender or 
such showers may be individually regulated by balanced 
pressure mixing valves. 

b. Showers and bathtub/shower combinations in buildings other 
than single dwelling units must be protected with water 
temperature control valves of the balanced pressure mixing 
type or the thermostatic mixing valve type, or the 
combination pressure balance, thermostatic type. 

6. Thermal expansion control. Whenever a check valve or backflow 
. prevention device is installed, which prevents the expansion 

of water from a water heater to the building water service, a 
device for controlling thermal expansion must be installed. 

History: Amended effective April 1, 1984; July 1, 1985; October 1, 
1989; January 1, 1992. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-10-16. Safety devices. 

1. Pressure relief valves and temperature relief valves required. 
Equipment used for heating water or storing hot water shall be 
protected by approved safety devices in accordance with one of 
the following methods: 

a. A separate pressure relief valve and a separate 
temperature relief valve. 

b. A combination pressure and temperature relief valve. 
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c. A combination of either subdivision a orb and an energy 
cutoff device. 

d. Nonstorage instantaneous water heaters conforming to a 
listed standard approved for use without a relief valve, 
and the space containing the heating element is less than 
three inches [7.6 centimeters] in diameter, may be 
installed without a pressure relief valve. 

Safety devices shall meet the requirements of the American 
national standards institute, American society of mechanical 
engineers, or the underwriters• laboratories. Listing by 
underwriters• laboratories, American gas association, or 
national board of boiler and pressure vessel inspectors shall 
constitute evidence of conformance with these standards. 

Where a device is not listed by any of these, it must have 
certification by an approved laboratory as having met these 
requirements. 

2. Pressure relief valves. Pressure relief valves shall meet the 
American national standards institute standards and the 
American society of mechanical engineers standards when 
required by the administrative authority. The valves shall 
have a relief rating adequate to meet the pressure conditions 
in the equipment served. They shall be installed either 
directly in a top tank tapping or in the hot or cold outlet 
line close to the tank. There shall be no shutoff valve 
between the pressure relief valve and tank. The pressure 
relief valve must be set to open at not less than twenty-five 
pounds per square inch [11.34 kilograms per 6.45 square 
centimeters] above the street main pressure or not less than 
twenty-five pounds per square inch [11.34 kilograms per 6.45 
square centimeters] above the setting of any house water 
pressure regulating valve. The setting shall not exceed the 
tank rated working pressure. 

3. Temperature relief valves. Temperature relief valves shall be 
of adequate relief rating, expressed in British thermal unit 
per hour, for the equipment served. They shall be installed 
so that the temperature sensing element is immersed in the 
hottest water within the top six inches [15.24 centimeters] of 
the tank. The valve shall be set to open when the stored 
water temperature is two hundred ten degrees Fahrenheit [98.89 
degrees Celsius] (or less). 

These valves must be approved by an appropriate standard or by 
the administrative authority for the intended use, and shall 
be sized so that when the valve opens, the water temperature 
cannot exceed two hundred ten degrees Fahrenheit [98.89 
degrees Celsius] with the water heating equipment operating at 
maximum input. 
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4. Combination pressure-temperature relief valves. Combination 
pressure-temperature relief valves shall comply with all the 
requirements of the separate pressure and temperature relief 
valves. 

5. Energy cutoff devices. Energy cutoff devices shall be of 
adequate performance rating for the equipment served. 
Immersion type energy cutoff devices shall be located so that 
the temperature sensing element is immersed in the water 
within the tank and controls the temperature of the water 
within the top six inches [15.24 centimeters] of the tank. 
When approved by the administrative authority, contact types 
shall be installed so that the sensing element is responsive 
to the highest water temperature within the equipment served 
and is securely fastened in place. Such devices shall meet 
the requirements of applicable American national standards 
institute standards. When an energy cutoff device is used, it 
shall be factory applied by the heater manufacturer, and 
comply fully with the appropriate standards of the American 
national standards institute and underwriters• laboratories. 
They shall be installed in a manner that will isolate them 
from ambient, flue gas temperatures and other conditions not 
indicative of the temperature of the water within the heater. 

6. Installation of relief valves. No check valve or shutoff 
valve shall be installed between any safety device and the hot 
water equipment used, nor shall there be any shutoff valve or 
traps or dips in the discharge pipe from the relief valve. 
The discharge pipe shall not be smaller than the relief valve 
outlet and it shall be an indirect connection into a plumbing 
fixture, floor drain, sump pit, or other approved point of 
discharge. Relief outlets when connected to the building 
drainage system shall be indirectly connected. 

The terminal end of a discharge pipe must not be threaded. 

In addition to all other requirements, if the relief outlet 
discharge piping is installed so that it leaves the room or 
enclosure in which the water heater and relief valve are 
located, there must be an airgap installed before or at this 
point of leaving the room or enclosure. 

This airgap may be the same one used to comply with other 
provisions of this section. All piping after the airgap or 
indirect connection must be sized as a gravity drain using 
subsection 2 of section 62-03-11-04 to determine equivalent 
fixture unit load and the tables contained in section 
62-03-11-05 to determine drain sizes, and. such other tables 
and regulations as may be applicable. These provisions as to 
airgap and drain sizing apply to single and multiple relief 
valve piping installations. 
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When water heaters are replaced, the temperature relief valve 
and the pressure relief valve, or the combination temperature 
and pressure relief valve must also be replaced. The safety 
device may not be reused. 

7. Pressure marking of hot water storage tank. Hot water storage 
tanks shall be permanently marked in an accessible place with 
the maximum allowable working pressure, in accordance with the 
applicable standard. 

8. Water heaters on wood. Water heaters which are located in 
areas that have floors of wood construction shall be provided 
with a watertight pan. Such pans shall turn upon all sides at 
least two inches [5.08 centimeters}. The pan drain shall be 
indirectly connected with an air break to the buildings 
drainage system and shall be a minimum of one inch 
[2.54 centimeters] in diameter. 

History: Amended effective August 1, 1981; July 1, 1985; January 1, 
1992. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 
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62-03-11-04. Fixture units. 

1. Load on drainage piping. The load on drainage system p1p1ng 
shall be computed in terms of drainage fixture unit values in 
accordance with the table in this subsection and with 
subsection 2. 

DRAINAGE FIXTURE UNIT VALUES FOR VARIOUS PLUMBING FIXTURES 

Type of Fixture 
or Group of Fixtures 

Drainage Fixture 
Unit Value (d.f.u.) 

Automatic clothes washer (two-inch standpipe) 
Bathroom group consisting of a water closet, 

lavatory and bathtub or shower stall: 
Flushometer valve closet 
Tank type closet 

Bathtub * (with or without overhead shower) 
Bidet 
Clinic sink 
Combination sink-and-tray with food-waste grinder 
Combination sink-and-tray with one 

one and one-half-inch trap 
Combination sink-and-tray with separate 

one and one-half-inch traps 
Dental unit or cuspidor 
Dental lavatory 
Drinking fountain 
Dishwasher, domestic 
Floor drains with two-inch waste 
Kitchen sink, domestic, with one 

one and one-half-inch trap 
Kitchen sink, domestic, with food-waste grinder 
Kitchen sink, domestic, with food-waste grinder 

and dishwasher two inch tnrp 
one and one-half-inch trap 

Kitchen sink, domestic, with dishwasher 
one and one-half-inch trap 

Lavatory with one and one-fourth-inch waste 
Laundry tray (one or two compartments) 
Shower stall, domestic 
Showers (group) per head ** 

Sinks: 
Surgeon 1 s 
Flushing rim (with valve) 

Service (trap standard) 
Service (P trap) 
Pot, scullery etc. ** 

Urinal, wall hung blowout 
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3 

8 
6 
2 
4 
6 
4 

2 

3 
1 
1 

1/2 
2 
3 

2 
2 

3 

3 
1 
2 
2 
2 

3 
6 
3 
2 
4 
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Urinal, wall hung syphon jet 4 
Urinal trough (each six-foot section) 2 
Wash sink (circular or multiple) each set of faucets 2 
Water closet, tank-operated 4 
Water closet, valve-operated 6 
Fixtures not listed above: 

Trap size one and one-fourth inch or less 1 
Trap size one and one-ha 1 f inch 2 
Trap size two inches 3 
Trap size two and one-half inches 4 
Trap size three inches 5 
Trap size four inches 6 

* A shower head over a bathtub does not increase the fixture 
unit value. 

** See subsection 2 of section 62-03-11-04 for method of computing 
equivalent fixture unit values for devices or equipment which 
discharge continuous or semicontinuous flows into sanitary 
drainage systems. 

2. Values for continuous flow. For a 
semicontinuous flow into a drainage system, 
pump, ejector, air-conditioning equipment, 
two fixture units shall be allowed for each 
of flow. 

continuous or 
such as from a 

or similar device, 
gallon-per-minute 

3. Diversity factors. In certain structures such as hospitals, 
laboratory buildings, and other special use or occupancy 
buildings where the ratio of plumbing fixtures to occupants is 
proportionally more than required by building occupancy and in 
excess of one thousand fixture units, the administrative 
authority may permit the use of a diversity factor for sizing 
branches, stacks, and building sewers. 

History: Amended effective July 1, 1985; January 1, 1992. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-11-05. Determining size of drainage system. 

1. Selecting size of drainage piping. 
determined from the tables contained in 
basis of drainage load computed from 
subsection 1 of section 62-03-11-04 and 
section 62-03-11-04. 

BUILDING DRAINS AND SEWERS 

Pipe sizes shall be 
this subsection on the 
the table contained in 
from subsection 2 of 

Maximum number of fixture units that may be connected 
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to any portion of the building drain or the building 
sewer including branches of the building drain. 

Fall per Foot 
Diameter 
of Pipe One-sixteenth One-eighth One-fourth One-half 
Inches Inch Inch Inch Inch 

2 21 26 
2 1/2 24 31 
3 42 * 50 * 
4 180 216 250 
5 390 480 575 
6 700 840 1,000 
8 1,400 1,600 1,920 2,300 

10 2,500 2,900 3,500 4,200 
12 3,900 4,600 5,600 6,700 
15 7,000 8,300 10,000 12,000 

* Not over two water closets or two bathroom groups, except that 
in single family dwellings, not over three water closets or 
three bathroom groups may be installed. 

HORIZONTAL FIXTURE BRANCHES AND STACKS 

Maximum number of fixture units that may be connected to: 

Diameter 
of 
Pipe 
Inches 

1 1/2 
2 
2 1/2 
3 
4 
5 
6 
8 

10 

Any 
Horizontal 
Fixture 
Branch * 

3 *** 
6 

12 
20 ** 

160 
360 
620 

1,400 
2,500 

Stack Sizing 
for Three 
Stories in 
Height or 
Three 
Intervals 

4 *** 
12 
20 
48 ** 

240 
540 
960 

2,200 
3,800 
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Stack Sizing 
For More Than 
Three Stories 
In Height 

Total 
for 
Stack 

8 *** 
24 
42 
72 ** 

500 
1,100 
1,900 
3,600 
5,600 

Total 
at One 
Story or 
Branch 
Interval 

2 *** 
6 
9 

20 ** 
90 

200 
350 
600 

1,000 



12 
15 

3,900 
7,000 

6,000 8,400 1,500 

* Does not include branches of the building drain. 

** Not more than two water closets or bathroom groups within each 
branch interval nor more than six water closets or bathroom 
groups on the stack. Stacks must be sized according to the 
total accumulated connected load at each story or branch interval 
and may be reduced in size as this load decreases to a minimum 
diameter of one-half of the largest size required. 

*** Does not include kitchen sink. 

2. Minimum size of soil and waste stacks. No soil or waste stack 
shall be smaller than the largest horizontal branch connected 
thereto, except that: 

a. A four-inch by three-inch [10.16-centimeter by 
7.62-centimeter] water closet connection shall not be 
considered as reduction in pipe size. 

b. A four-inch [10.16-centimeter] horizontal drain to a 
three-inch [7.62-centimeter] soil stack by means of a 
three-inch by four-inch [7.62-centimeter by 
10.16-centimeter] tee-wye, or to above the centerline of a 
three-inch [7.62-centimeter] horizontal drain by means of 
a three-inch by four-inch [7.62-centimeter by 
10.16-centimeter] wye shall be acceptable; provided that 
the four-inch [10.16-centimeter] drain does not receive 
the discharge of any stack and that it receives only the 
discharge of fixtures located on the floor or wall 
immediately above the four-inch [10.16-centimeter] drain. 
All such four-inch [10.16-centimeter] horizontal drain 
lines shall be sized, graded, and vented as if the 
four-inch [10.16-centimeter] drain were a three-inch 
[7.62-centimeter] horizontal drain. 

3. Minimum size of stack vent or vent stack. Any structure in 
which a building drain is installed shall have at least one 
stack vent or vent stack sized in accordance with subsection 6 
of section 62-03-12-16. 

4. Provision for future fixtures. When prov1s1on is made for the 
future installation of fixtures, those provided for shall be 
considered in determining the required size of drain and vent 
pipes. Construction to provide for such future installations 
shall be terminated with a plugged fitting or fittings. 

5. Minimum size of underground drainage piping. No portion of 
the drainage system installed underground or below a basement 
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or cellar shall be less than two inches [5.08 centimeters] in 
diameter. 

This does not apply when used for condensate wastes or a 
relief valve discharge line which shall not be less than one 
and one-fourth inches [31.75 millimeters] in diameter. 

Underground wa-ste- :1:-±ne-s ser~ing kitchen s±nk:s 'ShaH not be 
re-s-s than three inches t-T-:-6-2: centimeters] -in diameter ±f th:e 
de'lleloped length exceeds t-en Teet -£-3-;-65 melers]. 

6. Minimum size for aboveground drainage piping. No portion of 
the drainage system installed aboveground shall be less than 
one and one-half inches [38.1 millimeters]. 

History: Amended effective April 1, 1984; July 1, 1985; January 1, 
1992. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-04-02-01. Conformance with code. All plumbing materials and 
water conditioning systems or parts thereof installed hereafter shall 
meet or exceed the minimum provisions of this article and article 6Z-&3 
conform to national sanitation foundation, underwriters laboratories, or 
water quality association listed standards. 

History: Amended effective January 1, 1992. 
General Authority: NDCC 43-18.1-03 
Law Implemented: NDCC 43-18.1-04 

62-04-07-09. Water supply distribution. 

1. Supply demand. The supply demand in gallons per minute in the 
building water distributing system shall be determined on the 
basis of the load in terms of supply fixture units and of the 
relationship between load and supply demand as shown in the 
tables contained in subsection 2 of section 62-03-10-13. 

2. Size of fixture supply. The minimum sizes of a fixture supply 
pipe shall be as shown in the table contained in subsection 2 
of section 62-03-10-14. The fixture supply pipe shall be 
extended to within at least thirty inches [76.2 centimeters] 
of the point of connection to the fixture, and be within the 
same area and physical space as the point of connection to the 
fixture. Not more than two fixtures shall be supplied by a 
one-half inch [12.7 millimeter] pipe. All future fixture 
connections must be considered in sizing pipe at the time of 
initial installation. 

3. Existing installations. Pipe sizes in existing installations 
may be increased but shall not be decreased. 
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4. Minimum size inlet and outlet. The m1n1mum size inlet and 
outlet piping to water softeners and water filters~ must 
be the 'S'a1TI'e s±z:-e as the wat-er sen ice t-o the hnilding not leSS 
than the distribution pipe served. Control valves~ must 
be installed in the inlet and outlet lines. A bypass valve 
~must be installed between the inlet and outlet line 
valves-.-

History: Amended effective January 1, 1992. 
General Authority: NDCC 43-18.1-03 
Law Implemented: NDCC 43-18.1-04 

62-04-08-07. Installation. 

1. Drainage. Drainage from the softener in regenerating shall 
discharge to the building drain through an air break or air 
gap, to a laundry tray, floor drain, or similar properly 
trapped and vented fixture or stand pipe. If a fixture is not 
accessible it shall be the duty of the water conditioning 
contractor to obtain the services of a licensed mastex plumber 
to install a trapped and vented outlet. 

2. Brine rinse. Installations requiring rinsing of brine through 
building water distribution piping shall not be acceptable. 

3. Piping. Pipe used in installations shall not create a 
corrosive condition because of dissimilarity of metals, and 
shall not create more than a ten percent pressure drop in 
system when system operates at forty pounds per square inch 
[18.14 kilograms per 6.45 square centimeters] or less, and 
shall not create a pressure drop of more than twenty percent 
when system operates at a pressure of forty-one pounds per 
square inch [18.60 kilograms per 6.45 square centimeters] ot 
more (when softener is operating at manufacturer 1 s specified 
softening flow rate). 

4. Disinfection. Disinfection of all installations shall comply 
with the manufacturer 1 s instructions or the water conditioning 
equipment manufacturer 1 s association•s instruction. 

5. Operating instructions. The manufacturer or installer shall 
provide and attach to, or near, the softening equipment a set 
of instructions for use of the owner, detailing the method of 
operation, regeneration, and maintenance required. 

History: Amended effective January 1, 1992. 
General Authority: NOCC 43-18.1-03 
Law Implemented: NDCC 43-18.1-04 
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TITLE 63 

Board of Podiatric Medicine 
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DECEMBER 1991 

63-01-01-01. Organization and function of board of tegistz 9 ±n 
podiatry podiatric medicine. 

1. History. In 1929 the legislative assembly enacted the 
Podiatry Practice Act, which is codified as North Dakota 
Century Code chapter 43-05. The chapter provides for.a board 
of tegistty ±n podiatz 9 podiatric medicine. 

2. Function. The function and responsibility of the board is to 
examine and license qualified applicants for licensure, ensure 
the continuing qualifications and general educational 
background of podiatty practitionezs podiatrists, determine 
discipline for podiatrists who violate general statute or this 
title, regulate the practice of podiatric medicine in North 
Dakota, and perform such other duties as may be required by 
general statute or this title. 

3. Board membership. The board consists of rour five members 
appointed by the governor. Three Four of the members are 
doctors of podiatric medicine. One member is a doctor of 
medicine. The board members annually elect by majority vote 
from the board membership the president, vice president, and 
secretary-treasurer and such other officers as are established 
by the board. Members of the board who are doctors of 
podiatric medicine shall serve four-year terms arranged so 
that one term expires each year. 

History: Amended effective October 1, 1982; December 1, 1991. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 28-32-02.1, 43-05-03 

63-01-02-02. Duties of vice president. The vice president shall 
assume all duties· of the president in the event of the president's 
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inability to perform the duties of the office because of absence or ill 
health. The vice president shall assume the office of president should 
that office be vacated. Further, the vice president shall perform any 
other duty assigned by the president. 

History: Effective October 1, 1982. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 28-32-02.1, 43-05-04, 43-05-08 

63-01-02-03. Duties of secretary-treasurer. The 
secretary-treasurer shall be in charge of the books, records, property, 
and money of the board and is responsible for administration of the 
board 1 s activities. The secretary-treasurer shall conduct the board 1 s 
correspondence, keep and preserve all applications and records for at 
least six years beyond the disposition of the application or record or 
the last annual registration of the licensee, whichever is longer, keep 
a complete and accurate record of the business transactions at all 
meetings, and of all fees received and expenses paid under the rules, 
and shall report the same to the board annually or as otherwise required 
by the board or the members thereof. The secretary-treasurer shall 
also: 

1. Keep a complete record listing of the names and addresses of 
all persons to whom licenses have been granted with the number 
and date of issue of each license. 

2. Collect application and licensing fees and license renewals, 
g1v1ng a receipt therefor, and deposit to the account of the 
North Dakota state board of tegistxy ±n podiatty podiatric 
medicine all money received not later than the first day of 
the calendar month following the receipt of the money. 

3. Receive and submit to the board for approval all applications 
for licenses and temporary permits. 

4. Notify 
places 
agenda 
written 

the members of the board in writing 
of all regular and special meetings of 
or purpose for any meeting needs to 
notice of any meeting. 

of the dates and 
the board. No 
be stated in the 

5. Pto~ide At the specific direction of the board, provide notice 
to all ptaetitionets podiatrists and the public of regular and 
special meetings as may be teqttited by raw or by th±s ~ of 
the board. --

6. Notify applicants for licensure of the dates, times, and 
places of examination and the personal appearance. 

7. Keep a confidential file of all forfeited, 
suspended licenses and the reasons for the board 
respect to these licenses. Such information 
confidential, but may be released to any other 
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inqu1r1ng about a candidate for licensure in that state, or as 
required by state law or as in the discretion of the board. 

8. Such other duties as are assigned by the board. 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 28-32-02.1, 43-05-04, 43-05-07 

63-01-02-04. Other duties. The officers and members of the board 
shall perform such other duties as are required by law. The board shall 
have the authority to create additional offices and appoint such 
additional officers from the board and specify the duties pertaining 
thereto or create such committees composed of members of the board and 
specify the duties of such committees as the board shall determi ne . 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-02, 43-05-03, 43-05-04 , 43-05-08 

63-01-03-01. Inquiries and communications. Any inquiries, 
Of I egis tty -fn communications, or complaints concerning the board 

· podiatty podiatric medicine should be sent to: 

Aaron Olson, D.P.M. 
Ptesident, N-orth Dakota Podiatty Examinets 
Medical 1\rt'S Bnilding 
~ E-ast Russet 
Bismatck, N-orth Dakota 5S5&t 

Secretary-Treasurer 
North Dakota Board of Podiatric Medicine 
525 North 9th Street 
Bismarck, NO 58501 

History: Effective October 1, 1982; amended effect i ve December 1, 1991. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 28-32-02.1, 43-05-03, 43-05-08 

63-01-04-01. Procedure of board. 

1. North Dakota Century Code chapter 28-32 is adopted as the 
rules of procedure of the board of tegistty ±n podiatty 
podiatric medicine and is controlling except as otherwise 
required by statute or provided in this title . 

2. The board shall hold an annual meeting at the ca ll of the 
president, or at the call of two board members if the 
president has failed to call for the annual meeting. 
Attendance without objection to the lack of prior written 
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notice by a board member constitutes waiver of notice of the 
annual meeting. 

3. The president or any two members of the board may call a 
special meeting of the board and attendance at any special 
meeting without objection to the lack of prior written notice 
by a board member shall constitute waiver of notice of any 
special meeting. Special meetings may take place by use of 
telephone conference or other like modes of communication as 
determined by the person or persons calling the meeting. 

4. If a member of the board is absent from two consecutive 
regular or special meetings or two consecutive meetings, the 
board may declare that member•s position to be vacant, 
provided that the absent board member is given notice and an 
opportunity to be heard before the board prior to the board 1 s 
determination that a vacancy exists. 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 28-32-02.2, 43-05-04 

STAFF COMMENT: Chapter 63-01-05 contains all new material but is not 
underscored so as to improve readability. 

Section 
63-01-05-01 

CHAPTER 63-01-05 
DEFINITIONS 

Definitions 

63-01-05-01. Definitions. For purposes of this title, unless the 
context or subject matter otherwise requires: 

1. 11 Board 11 means the North Dakota board of podiatric medicine. 

2. 11 Clinical residency 11 means a formal, structured postdoctoral 
training program sponsored by and conducted in an accredited 
institution such as a hospital or ambulatory health care 
facility or conducted by a college of podiatric medicine 
accredited by the. council on podiatric medical education or 
the American podiatric medical association. The residency 
must: 

a. Provide the podiatric medical graduate with a well-rounded 
exposure in preparation for management of podiatric 
conditions and diseases as they are related to systemic 
diseases; 
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b. Develop the podiatric medical graduate in the art of 
preventing and controlling podiatric conditions and 
diseases and in the promotion of foot health principally 
through mechanical and rehabilitative methods; 

c. Provide the podiatric medical graduate with clinical 
experience necessary to refine competency in the podiatric 
medical and surgical care of the foot as defined by the 
statutory scope of practice; or 

d. Provide the podiatric medical graduate with clinical 
experience necessary to become competent in the full scope 
of advanced podiatric medicine and surgery. 

3. "Podiatric medicine" means the profession of the health 
services concerned with the diagnosis and treatment of 
conditions affecting the human foot and ankle and their 
governing and related structures including local 
manifestations of systemic conditions by all appropriate 
systems and means and includes the prescribing or 
administering of drugs or medications necessary or helpful to 
that profession. 

4. "Podiatrist11 means a person who is qualified or authorized to 
practice podiatric medicine in North Dakota. 

5. 11 Preceptorship 11 means a formal, structured postdoctoral 
training program, with written objectives appropriate to all 
aspects of the program and a written evaluation process, 
conducted by a podiatrist primarily in an office-based setting 
and controlled and supervised by a college of podiatric 
medicine accredited by the council on podiatric medical 
education or the American podiatric medical association. The 
preceptorship must provide the recent podiatric medical 
graduate sufficient experiences to have further patient care 
exposure, to improve clinical management and communication 
skills, and to obtain increased self-confidence. Preceptor 
requirements must include the following: 

a. Provide training in the care of children and adults that 
offers experience as defined by the statutory scope of 
practice including drug therapy, radiology, local 
anesthesia, analgesia, biomechanics, physical medicine, 
reha~ilitation, and the following surgeries: 

(1) Nail; 

(2) Digital; 

(3) Soft tissue; 

(4) Forefoot; 

957 



(5) Metatarsal; 

(6) Midfoot; and 

(7) Rearfoot or ankle and related and governing 
structures. 

b. Hold a clinical appointment at a podiatric medical school 
or be a member of the teaching staff of a hospital 
sponsoring a residency program. 

c. Have a hospital staff appointment with podiatric surgical 
privileges; however, the granting of staff privileges is 
solely within the discretion of individual institutions; 
and 

d. Not have been the subject of disciplinary action 
concerning professional conduct or practice. 

6. "Title" or "this title" means title 63 of the North Dakota 
Administrative Code. 

History: Effective December 1, 1991. 
General Authority: NDCC 43-05-08 
Law Implemented: NDCC 43-05-01, 43-05-11 

63-02-01-01. Application requirements. Every person applying for 
a regalaz an annual license to practice podiatz, podiatric medicine 
shall submit the following materials not later than thirty days 
preceding the date of the oral-practical examination or personal 
appearance: 

1. A completed application form provided by the board. 

2. A certified copy of a diploma from an approved podiatz 9 
college or recognized school of podiatric medicine, or its 
equivalent as determined by the board, granted to the 
applicant by such school. 

3. A certified transcript from the podiatz 9 school a recognized 
or approved school of podiatric medicine which contains the 
date of graduation, degree granted, and the original seal of 
the school. 

4. Three reference letters regarding the character of the 
applicant; no more than two from teachers or doctors of 
podiatiJ podiatric medicine, and none from relatives. 

5. An unmounted photograph of approximately three by four inches 
[7.62 by 10.16 centimeters] of the applicant, taken within one 
hundred twenty days of the date of the application, and signed 

. across the front by the applicant. 

958 



6. An application fee and annual licensing fee. 

7. For applicants graduating from and after July 1, 1991, 
evidence of satisfactory completion of a program of clinical 
residency. A preceptorship program qualifies as a clinical 
residency only until January 1, 1995. 

8 . Evidence of satisfactory completion of the national board of 
podiatric medical examiners licensing examination as provided 
herein. 

History: Amended effective October 1, 1982~cember 1, 1991 . 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-01(2), 43-05-10, 43-05-11, 43-05-12, 
43-05-15 

63-02-01-02. Recognized school. A recognized or approved school 
of podiatLy podiatric medicine means one accredited by the council on 
podiatric medical education of the American podiatLy podiatric medical 
association. The board, however, reserves the right to add to or take 
from the accredited list of American schools of podiatLy podiatric 
medicine by a majority vote of the board. Foreign schools not approved 
by the council on podiatric medical education of the American podiatLy 
podiatric medical association shall be evaluated from curriculum, 
catalogs, professors, and other data furnished by the applicant to the 
board, and translated into English, and such translations certified to 
the board by the United States counsel or other qualified persons 
approved by the board. 

History: Effective October 1, 1982; amended effective December 1, 1991 . 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-10, 43-05-11 

63-02-01-03. App 1 i cation refunds. Applicants who are 'f'Ott11d to be 
unqualified -for examination by -the b-oard riH Leceive a Lefund o-f 
one half o-f -the examination T-ee-:- An applicant who fa±l-s to take an 
examination riH teceive a tefund o-f one half o-f -the examiJtation fee ±f 
-the applicant pLovides WLilten notice at ±-east ten days -in advance that 
-the applicant ±s unable to take -the examination, or ±f -the applicant: who 
£a±l-s to pLovide wLitten notice -l-ater submits a wLitten explanation 
satisfactoLy to -the b-oard that -the applicant's failuLe to take -the 
examination Lesulted -from exheme peLsonal haLdship . Repealed effect i ve 
December 1, 1991. 

History: Effective Ocl:obeL +. ~ 
General Authority: NB€€ 20 32 e2. 43 es eo 
Law Implemented: NDee 43 es 19, 43 es 11 

63-02-02-01. Examination contents. 
parts: written and oral-practical . The 
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examinations are scored separately 
passing grade O'f se\lenty five percent 
qualified for license. 

and an applicant must achieve a 
on each examination to become 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-12 

63-02-0Z-02. Written examination. The board utilizes the 
examination given by the national board of podiatry podiatric medical 
examiners licensing examination as its written examination, and requires 
a cnnntlative passing score 'O'f se,enty five percent or better in all 
sections in part one and part two, recorded by the national board of 
podiatry podiatric medical examiners as a passing score. An applicant 
is responsible for arranging one•s own examination with the national 
board of podiatry podiatric medical examiners, and with providing a 
verified copy of the score to the board which must contain an original 
seal of the national board. 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-12 

63-02-02-03. Oral-practical examination. All oral-practical 
examinations will be conducted by the board annually in the months of 
May through July unless otherwise pro,ided arranged by the board. 

1. Every applicant who has demonstrated passage of the written 
portion of the examination will be eligible to take the 
oral-practical examination. 

2. The board will notify each applicant found eligible to take 
the oral-practical examination of the time and place scheduled 
for that applicant•s oral-practical examination not less than 
thirty days in advance. 

3. The subjects covered on the practical portion of the 
examination are diagnosis, surgery, biomechanics, emergencies, 
patient care, ethics, and theory in practice. 

4. Failure of an applicant to appear for examination as scheduled 
will void the application, and will require the applicant to 
reapply for licensure, unless prior scheduling arrangements 
have been made with the board. 

5. An applicant failing the oral-practical exam examination may 
be reexamined at the next regularly scheduled exam examination 
period for an additional reapplication fee, if the applicant 
completes an application within one year. 

History: Effective October 1, 1982; amended effective December 1, 1991. 
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General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43 es 13 43-05-12 

63-02-02-04. Personal appearance. In addition to the 
oral-practical examination, all applicants for license or permit must be 
scheduled for and attend a personal appearance before one or more 
members of the board when the other requirements for licensure have been 
met. The board may require the applicant, at the personal appearance, 
to respond satisfactorily to questions regarding ethics of practice, the 
applicant•s familiarity with North Dakota Century Code chapter 43-05 and 
this title, and questions derived from the oral-practical examination. 
The board may combine the oral-practical examination and the personal 
appearance. 

History: Effective December 1, 1991. 
General Authority: NDCC 43-05-08 
Law Implemented: NDCC 43-05-12 

" 63-02-02-05. Application nullification. 

1. The board will nullify an application for licensure if the 
applicant fails to complete the application process within 
twenty-four months after submission of the application or 
notification by the board of a deficiency, whichever is later, 
unless a different action is agreed upon during a disciplinary 
proceeding or pursuant to a reinstatement of license 
proceeding. 

2. For a nullified application, the fees are forfeited and the 
application and other documents have no further force or 
effect. If the applicant later desires licensure, a new 
application and documentation must be submitted and the 
applicable requirements met. 

History: Effective December 1, 1991. 
General Authority: NDCC 43-05-08 
Law Implemented: NDCC 43-05-08, 43-05-12 

63-02-03-01. License issuance. Every applicant who passes the 
board examination and satisfies the requirements for licensure or whose 
reciprocity has been accepted by the board shall be issued an official 
annual license to practice podiatry podiatric medicine in North Dakota. 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-09 

63-02-03-02. License display. 
whom a an annual license has been 
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conspicuously in one's office or place of business, and shall whenever 
required exhibit the license to any member or representative of the 
board. If a licensee has more than one office or place of business, 
official copies duplicates of the current annual license must be 
obtained and prominently displayed in each office. A fee of ten dollars 
for each such duplicate must be paid by the podiatrist. 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-09 

63-02-03-03. Notification of address. Every licensed 
practitioner podiatrist must notify the board's secretary-treasurer of 
one's business address within thirty days of opening one's first office, 
all other offices, or moving of offices. 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-09 

63-02-04-01. Temporary license. A practitioner podiatrist 
holding a valid license to practice podiatr~ podiatric medicine issued 
from another licensing jurisdiction of the United States may apply to 
the board for a temporary license to practice podiatry in North Dakota. 
The applicant shall submit all materials required for a regnlar an 
annual license and license by reciprocity and pay the required 
application fee and temporary licensing fee. The application and 
documentary evidence submitted by the applicant shall be reviewed by the 
officers board, and upon their finding that the applicant is qualified, 
the board may issue a temporary license to practice podiatry podiatric 
medicine in North Dakota to the applicant. until the next regular 
examination date. If the applicant is unable to take the exam 
examination for reason of illness or personal hardship, the applicant 
must reapply for a temporary license and must again pay the application 
fee. The applicant shall make a personal appearance before the board or 
a member thereof as arranged by the board. 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-08 

63-02-04-02. Temporary permit. 

1. An applicant for a temporary permit to practice podiatric 
medicine in North Dakota must submit a complete acceptable 
application for an annual license and pay the required fee for 
a temporary permit and the application fee. The 
oral-practical examination may be completed during the permit 
period. The applicant must submit written evidence that the 
applicant has been accepted as a resident in a clinical 

962 



residency program and that the clinical residency program 
meets the standards set forth in this title. 

2. A granted temporary permit is valid for the period of clinical 
residency training and is not to exceed twelve months 
beginning with the first day of clinical residency training. 
A temporary permit may be reissued once if the applicant 
submits acceptable evidence that the clinical residency 
training was interrupted by circumstances beyond the control 
of the applicant and that the sponsor of the program agrees to 
the extension and the applicant pays the temporary permit fee. 

3. The temporary permit is automatically revoked if an applicant 
has engaged in conduct that constitutes grounds for denial of 
licensure or disciplinary action, discontinues tra i ning, or 
moves out of North Dakota under the procedures of automatic 
revocation as set forth in North Dakota Century Code section 
43-05-16.2. 

4. The scope of practice of the temporary permitholder is limited 
to the performance of podiatric medicine within the structure 
of the clinical residency program within which the temporary 
permitholder is enrolled and is not authorization for 
independent practice. 

History: Effective December 1, 1991. 
General Authority: NDCC 43-05-08 
Law Implemented: NDCC 43-05-12, 43-05-16.2 

63-02-05-01. License by reciprocity. 

1. All applications for license by reciprocal agreement must be 
made on the official form supplied by the board and must be 
filed with the secretary-treasurer of the board. The 
application must be accompanied by the required application 
fee and annual licensing fee as well as other documents 
required for a standard application for licensure. An 
applicant must also submit a photocopy of the license upon 
which reciprocity is based and a statement from that licensure 
board verifying that the applicant has a valid license, is in 
good standing with that board, and has engaged in the practice 
of podiatry for the two immediately preceding years. If the 
applicant is licensed in one or more other states or Canadian 
provinces, the applicant must cause a form supplied by the 
board to be submitted from the licensure board of each other 
state or Canadian province in which the applicant is licensed 
during the five years immediately preceding application. 
Reciprocity can be granted only with those states or Canadian 
provinces honoring reciprocity with North Dakota. 

2. Such licenses by reciprocity may be granted without 
examination as is otherwise required in this tit l e . The 
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applicant must not have had the applicant's license to 
practice podiatric medicine suspended or revoked or engaged in 
conduct warranting or which would have warranted disciplinary 
action against a licensee if the conduct was committed in 
North Dakota, the licensing state or Canadian province, or 
elsewhere. 

3. Such applicant for a license by reciprocity must not have been 
subjected to disciplinary action in any licensing state or 
Canadian province. 

4. The applicant must also submit, with the application, for the 
five-year period immediately preceding the date of filing of 
the application, the name and address of the applicant's 
professional liability insurance carrier in each other state 
or Canadian province where licensed and the number, date, and 
disposition of any podiatric medical malpractice settlement or 
award made to a plaintiff relating to the quality of podiatric 
medical treatment by the applicant. 

5. If such an applicant does not satisfy all the requirements set 
forth herein, the board shall not license such an applicant 
unless the board determines that the public will be protected 
through issuance of a license with such conditions or 
limitations, for such a period as determined by the board, 
that will guard the public health, safety, and welfare. 

6. All applicants for license by reciprocity must be scheduled 
for and attend a personal appearance before one or more 
members of the board when the other requirements for licensure 
by reciprocity have been met. The board may require the 
applicant for license by reciprocity, at the personal 
appearance, to respond satisfactorily to questions regarding 
ethics of practice, the applicant's familiarity with North 
Dakota Century Code chapter 43-05 and this title, and 
questions derived from the oral-practical examination. 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-14 

63-02-07-01. Reinstatement of license. 

1. {!my practitioner Except as is otherwise provided for 
reinstatement of licenses for delinquency in renewals, any 
podiatrist whose license or permit to practice podiatry 
podiatric medicine has been properly revoked, suspended, or 
placed on probation by the board may apply for reinstatement 
after the time set forth in the disciplinary ruling. The 
application must be in writing, must set forth why the license 
should be reinstated, and must be accompanied by the 
appropriate relicensure fee and license fee. At its first 
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regular meeting after rece1v1ng the application for 
reinstatement, the board shall make an inquiry, and shall 
render a decision with reference to any application for 
reinstatement, in accordance with North Dakota Century Code 
chapter 43-05 and this title. 

2. Except as is otherwise provided for reinstatement of licenses 
for delinquency in renewal, upon a podiatrist 1 s compliance 
with the requirements of this section, the podiatrist 1 s 
license or permit may be reinstated. The podiatrist 
requesting reinstatement of a license or permit shall submit 
the following materials: 

a. An application form and relicensure fee and license fee; 

b. Verification of licensure status from each state in which 
the podiatrist has held an active license during the five 
years preceding application; 

c. If the license or permit has been inactive for five years 
or less, evidence of participation in fifteen hours of 
acceptable continuing education for each year that the 
license was expired or terminated up to seventy-five 
hours; 

d. If the license or permit has been inactive for more than 
five years, evidence of continuing competency as shown by 
submission of seventy-five hours of acceptable continuing 
education obtained during the five years immediately 
before application; and 

e. Other evidence as the board may reasonably require. 

3. No license or permit that has been suspended or revoked by the 
board will be reinstated unless the former licensee or 
permittee provides evidence of full rehabilitation from the 
cause or causes for which the license was suspended or revoked 
and complies with the other reasonable conditions imposed by 
the board for the purpose of establishing the extent of 
rehabilitation. In addition, if the disciplinary action was 
based in part on failure to meet continuing education 
requirements, the license or permit will not be reinstated 
until the former licensee or permittee has successfully 
completed the requirements. The board may require the 
licensee or permittee to pay the costs of the proceedings 
resulting in the suspension or revocation of a license or 
permit under its disciplinary authority and the reinstatement 
or issuance of a new license or permit. A licensee or 
permittee who has been disciplined by the board in a manner 
other than by suspension or revocation may be required by the 
board to pay the costs of the proceedings resulting in the 
disciplinary action. 
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History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-08, 43-05-16.2 

63-02-08-01. Fees. All remittances must be made payable to the 
North Dakota board of tegistty ±n podiatt~ podiatric medicine and must 
be paid in United States money and are not refundable except as 
otherwise provided in section 63-02-08-02. The types type of £ee fees 
and amounts are: 

1. Application fee 

2. Application fee based on reciprocity 

3. 

4. 

5. 

6. 

Temporary license fee 

Delinquent renewal fee 

Reinstatement Relicensure fee 

Annual license fee or annual 
renewal fee 

-a-:- + to 5 years o£ ptactice 

b-:- 5 to +& years o£ ptactice 

c-:- ever +& years o£ pt act ice 

d-:- Ot1t of state ptactitioner 
-shaf-3: p-ay one half o£ ttre 
cortesponding £e-e-s above 

7. Temporary license permit fee 

8. Reexamination license fee 

license 

9. Duplicate license/replacement fee 

$150 

150 

150 

+5-& 25 

150 

200 

5e-

+&eo 

+5-& 

+5-& 200 

+& 300 

10 for each 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-08, 43-05-10, 43-05-12, 43-05-13, 43-05-14~ 
43-05-15 

63-02-08-02. Proration of licensing or permit fees. All 
applicants for an initial annual, temporary, or reciprocal license or 
temporary permit shall pay the prorated amount of the license or permit 
fee as established in section 63-02-08-01 calculated upon a calendar 
month basis based upon the date of issuance of the license or permit. 
There may be no proration of any application fee or relicensure fee, and 
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any application fee or relicensure fee must be construed as a separate 
and distinct fee and is not refundable. 

History: Effective December 1, 1991. 
General Authority: NDCC 43-05-08 
Law Implemented: NDCC 43-05-08 

63-03-01-01. General administration. Each licensed pxaclitionex 
podiatrist shall annually register and renew the podiatrist•s license 
with the board and pay such renewal fee as is set forth in this title. 
On or before December first of each year, the board shall mail to each 
licenseholder, at the holder•s last known address as it appears in the 
records of the board, an application form on which to apply for renewal 
of the license. Each pxactitiouex podiatrist shall complete the 
application form and return it, together with the required renewal fee, 
along with satisfactory evidence of completion of continuing education 
requirements, to the office of the board prior to the next succeeding 
January first. Upon receipt of the renewal application and fee, the 
board shall provide each practitioner with a renewal license specifying 
the period of time covered. The license renewal term is twelve months 
beginning January first and ending December thirty-first. Applications 
received and postmarked after January first of the year for which the 
license is being renewed will be returned for addition of the delinquent 
renewal fee. A podiatrist must maintain at all times with the board a 
correct mailing address for each of their offices to receive board 
communications and notices. A podiatrist who has changed addresses must 
notify the board in writing immediately of each new address. A licensee 
or permittee who has changed names must notify the board in writing as 
soon as possible and request a revised renewal certificate and pay the 
replacement fee. The board may require substantiation of the name 
change by requ1r1ng official documentation. Placing a notice in 
first-class United States mail, postage prepaid and addressed to the 
licensee or permittee at the licensee•s or permittee•s last known 
address, constitutes valid service. 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-09, 43-05-15 

63-03-02-01. Continuing education requirements. A licensed 
podiatrist shall at the time of submitting the annual renewal 
application and as a condition of renewal submit to the board 
satisfactory evidence of having completed a minimum of twenty hours of 
study in the continuing education courses approved by the North Dakota 
board o£ xegistxy ±n podiatxy and completed during the twelve eighteen 
months preceding xexegistxation renewal. 

History: Effective October 1, 1982; amended effective December 1, 1991 . 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NOCC 43-05-10, 43-05-11 
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63-03-02-02. First-year licensure satisfies requirement. Passing 
the licensure examination completes the continuing education requirement 
for that license year or the successful enrollment in a clinical 
residency program for any person holding a temporary permit completes 
the continuing education requirement for that temporary permit year. 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-08, 43-05-11 

63-03-02-03. Satisfactory evidence of course attendance. 
Satisfactory evidence of attendance must be attached to the statement 
demonstrating sufficient continuing education. The evidence must 
consist of a copy of a certification of attendance including the dates, 
title, and sponsors of the course. However, the board in its discretion 
may accept a letter from the applicant listing the above information if 
a certificate is not available. 

History: Effective October 1, 1982. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-08, 43-05-11 

63-03-02-04. Self-study. A licensed podiatrist may receive a 
maximum of eight hours of credits of continuing education annually 
through self-study, including television viewing, video or sound 
recorded programs, correspondence work, research, preparation and 
publication of scholarly works, or by other similar methods. However, 
practitioners podiatrists using these methods must receive prior 
approval of the board by means of a letter specifying the education 
methods and contents and assurances they are of value to the applicant 
together with any other information requested by the board. 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-08, 43-05-11 

63-03-02-05. Waiver. The continuing education requirement may be 
waived by the board acting on an application for waiver by the 
practitioner podiatrist, satisfactorily explaining the practitionerrs 
podiatrist's basis for seeking such a waiver. 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC ~3 es 1e 43-05-11 

63-03-02-06. Approved courses. 

1. In order for a continuing education program to be approved by 
the board, the program must meet the following criteria: 
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a. The content must be directly related to the practice of 
podiatric medicine. Subjects such as practice management, 
risk management, or those not of a scientific nature are 
not acceptable. 

b. The speaker must be a licensed podiatrist, other 
credentialed health care professional, or person 
especially qualified to address the subject. 

c. The sponsor must provide the attendee a written statement 
of attendance that includes the name and dates of the 
program, the name and address of the sponsor, the number 
of continuing education clock hours granted by the sponsor 
and approved by the board if prior approval has been 
sought, the name of the attendee and a signature of the 
sponsor or designee, or upon completion of the program, 
the sponsor must send the board a list of attendees. 

2. Either the sponsor of a continuing education program or a 
licensee may submit the program for approval by the board . 
The following information about the program is required: 

a. Name and address of program sponsor; 

b. Dates and times of the program; 

c. Subject or content matter of each item on the program 
together with the amount of time devoted to each subject ; 

d. Name of and identifying information about the speakers or 
instructors; or 

e. Assurance that a written statement of attendance will be 
given to the podiatrist or that a list of attendees will 
be sent to the board. 

~. The board shall approve each continuing education program for 
a specific number of clock hours of continuing education . One 
clock hour is sixty minutes. Partial hours will not be 
granted. Lunch breaks, rest periods, and other noneducational 
time will not be included. 

History: Effective December 1, 1991. 
General Authority: NDCC 43-05-08 
Law Implemented: NDCC 43-05-11 

63-03-03-01. Issnance o-f show C'1!tt'Se ordeT Automatic revocation . 
If the license renewal is not completed on or before May June first of 
any given year, the board shall send the practitioner mT ordeT t-o show 
'C1!US'e why th-e 1 ic e11 s e sl 10 nl d JTOt b-e t e v oke d . Ttre show C'1!tt'Se ordeT -shrl-1-
specifically ad~ise th-e respondent o-f th-e violation and o-f th-e t-±nte and 
P"h!ee o-f ttre hearing on ttre ordeT written notice to the podiatrist•s 
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last known address, as it appears in the records of the board, that the 
license is revoked as of June first. This issuance of this written 
notice constitutes the commencement of revocation. 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-08, 43-05-15, 43-05-16.2 

63-03-03-02. 5trow em:rs-e heating Hearing after revocation. !fhe A 
hearing after revocation shall be held in compliance with North Dakota 
Century Code chapter 28-32 and shall be held within sixty days of the 
service of the notice of revocation upon the podiatrist, subject to the 
podiatrist's right to waive this hearing upon agreement of the 
podiatrist and the board. 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 28-32-02.1, 43-05-15, 43-05-16.2 

63-03-03-03. Revocation. -f£7 .ttter the heating, the board: 
decides the delinquent ptactitionet ha-s not shown ..ll..go'O'd cause" the 
ptactitionet's licenSe sha:1:± b-e tevoked. Repealed effective December 1, 
1991. 

History: Effective Octobet +; +9&t7 
General Authority: NBee 26 32 62, ~3 05 06 
Law Implemented: NDee ~3 05 06, ~3 05 15 

63-03-03-04. Reinstatement. Any practitioner whose license has 
been revoked for delinquency in renewal must reapply for licensure and 
must submit the regular application for license and the application fee 
and renewal fee and a delinquency fee of twenty-five dollars and must 
pay the costs of the show cause hearing. 

History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-08, 43-05-15, 43-05-16.2 

63-04-01-01. Complaint and reports. Any person, public officer, 
association, or the board may register a complaint against a licensed 
podiatrist. The complaint must be in writing and must be submitted to 
the board. Mandatory reporting may be made on forms provided by the 
board. Any entity or person mandated to report to the board shall 
provide any further, supplemental, or additional information as may be 
reasonably requested by the board. Insurers required to submit reports 
to the board shall send the reports to the board by the first day of the 
months of February, May, August, and November of each year. 

History: Effective October 1, 1982; amended effective December 1, 1991. 
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General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-08, 43-05-16.5 

63-04-01-02. Preliminary investigation. All complaints alleging 
or implying violations of North Dakota Century Code chapter 43-05 or 
this title shall be referred to the board's counsel with instructions to 
investigate. 

1. Upon the initial investigation~ the board's 
recommend to the board what action, if any, the 
take. 

counsel will 
board shall 

2. Complaints involving minor or routine issues may~ at the 
discretion of the board~ be assigned to a member of the board. 
Typically, such assignment will be a written inquiry, 
explanation, or warning to the person or persons accused, with 
copies of all correspondence to the other members. 

3. The board may hold a preliminary hearing to determine whether 
a formal administrative hearing is necessary. 

4. The board shall cause the board's counsel or 
secretary-treasurer to immediately serve or send written 
notice of suspension or revocation to the affected podiatrist 
for any ex parte suspension or ex parte revocation, allowed by 
law, that is approved by the board after preliminary 
investigation. 

History: Effective October 1, 1982; amended effective December 1,1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-08, 43-05-16.2 

63-04-01-03. Administrative hearing. If the board decides that 
the complaint requires a formal administrative hearing, the hearing 
shall be in accordance with North Dakota Century Code chapter 28-32. 

1. Upon the conclusion of the hearing~ 
findings of fact and conclusions of law 

the board shall make 
and accordingly may 

te~oke 'tiTe license 'CTf 'tiTe accused , or saspend 'tiTe license for 
a fixed period, or reprimand, or take S'tJ'Ch other disciplinar, 
action. or dismiss 'tiTe charges take such disciplinary action 
as is allowed by law. 

2. An order of suspension made by the board may contain such 
prov1s1ons as to reinstatement of the license as the board 
shall direct and as are authorized by law. 

3. The board upon good cause may direct a rehearing. 

4. Any appeal may be taken in the manner provided in North Dakota 
Century Code chapter 28-32. 
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History: Effective October 1, 1982; amended effective December 1, 1991. 
General Authority: NDCC 28-32-02, 43-05-08 
Law Implemented: NDCC 43-05-08, 43-05-16.1, 43-05-16.2 

STAFF COMMENT: Article 63-05 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
63-05-01 

Section 

ARTICLE 63-05 

WAIVERS AND VARIANCES 

Waivers and Variances 

CHAPTER 63-05-01 
WAIVERS AND VARIANCES 

63-05-01-01 Waivers and Variances 

63-05-01-01. Waivers and variances. 

1. Waivers -Application. A licensee or applicant for licensure 
may petition the board for a time limited waiver of any rule 
except for any part of a rule which incorporates a statutory 
requirement. The waiver must be granted if: 

a. The rule in question does not address a problem of 
significance to the public in relation to the practice or 
application of the petitioner; 

b. Adherence to the rule would impose an undue burden on the 
petitioner; and 

c. The granting of a waiver will not adversely affect the 
public welfare. 

2. Waivers - Renewal, reporting, and revocation. A waiver must 
be renewed upon reapplication according to the procedure 
described in subsection 1 if the circumstances justifying its 
granting continue to exist. Any petitioner who is granted a 
waiver shall immediately notify the board in writing of any 
material change in the circumstances which justify its 
granting. A waiver must be revoked if a material change in 
the circumstances which justify its granting occurs. 
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3. Variances - Application. A licensee or applicant may petition 
the board for a time limited variance from any rule except for 
any part of a rule which incorporates a statutory requirement. 
A variance must be granted if the petitioner specifies 
alternative practices or measures equivalent to or superior to 
those prescribed in the rule in question and provides evidence 
that: 

a. The rationale for the rule in question can be met or 
exceeded by the specified alternative practices or 
measures; 

b. Adherence to the rule would impose an undue burden on the 
petitioner; and 

c. The granting of the variance will not adversely affect the 
public welfare. 

4. Variances - Compliance. Any petitioner who is granted a 
variance shall comply with the alternative practices or 
measures specified in the application for the variance. 

5. Variance - Renewal, reporting, and revocation. A variance 
must be renewed upon reapplication according to the procedure 
described in subsection 3 if the circumstances justifying its 
granting continue to exist. Any petitioner who has been 
granted a variance shall immediately notify the board of any 
material change in circumstances which justify the granting of 
the variance. A variance shall be revoked if a material 
change in the circumstances which justify its granting occurs. 

6. Burden of proof. The burden of proof is upon the petitioner 
to demonstrate to the board that the requirements in 
subsections 1 and 3 have been met. 

7. Statement of reasons. The minutes of any meeting at which a 
waiver or variance is granted, denied, renewed, or revoked 
must include the reason for the action. 

History: Effective December 1, 1991. 
General Authority: NOCC 43-05-08 
Law Implemented: NOCC 43-05-08 
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TITLE 67 

Public Instruction, Superintendent of 
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OCTOBER 1991 

STAFF COMMENT: Article 67-07 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
67-07-01 
67-07-02 
67-07-03 
67-07-04 
67-07-05 

Section 
67-07-01-01 

ARTICLE 67-07 

SCHOOL DISTRICT EDUCATIONAL SERVICES AGREEMENTS 

Definitions 
Qualifications of Participants 
The Program Application 
The Approval Process 
Implementation and Reporting 

CHAPTER 67-07-01 
DEFINITIONS 

Definitions 

67-07-01-01. Definitions. In this article: 

1. 11 Assi stance 11 means the assistance that the superintendent wi 11 
provide school districts in developing and implementing an 
educational services plan. 
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2. "Contiguous" means school districts that have a border or part 
of a border that is common to a border or part of a border of 
another school district in an educational services agreement. 

3. "Educational services plan" means the proposal submitted to 
the superintendent, on behalf of the state board, describing 
the services to be purchased and the manner in which they are 
to be initiated and continued. 

4. "Full funding" means payments of one hundred fifty dollars or 
more per full-time equivalent pupil enrolled in the purchasing 
district. 

5. 11 Provider" means any qualified school district that provides 
educational services to another school district. 

6. "Purchased services" means those 
services that one school district 
school district. 

additional educational 
purchases from another 

7. "Purchaser" means any qua 1 i fi ed schoo 1 district that purchases 
educational services from another school district. 

8. 11 State board" means the state board of public school education 
provided for by North Dakota Century Code section 15-21-17. 

9. 11 Superintendent" means the superintendent of 
instruction provided for by North Dakota Century Code 
15-21-01. 

public 
section 

10. "Supplemental payments" means payments, not to exceed three 
years duration, to a school district that enters into a 
qualified cooperative arrangement to purchase services from 
another school district. 

11. Vote" means a determination by the eligible voters in a 
purchaser school district to determine if it should reorganize 
with or annex to the provider district. 

History: Effective October 1, 1991. 
General Authority: NDCC 15-27.7-01 
Law Implemented: NDCC 15-27.7 
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CHAPTER 67-07-02 
QUALIFICATIONS OF PARTICIPANTS 

Section 
67-07-02-01 Qualifications 

67-07-02-01. Qualifications. 
participant in the program: 

1. A provider district: 

In order to qualify as a 

a. Must qualify under North Dakota Century Code section 
15-27.7-01 as a provider district. 

b. Must agree to provide the services for up to three years. 

2. A purchaser district: 

a. Must qualify under North Dakota Century Code section 
15-27.7-01 as a purchaser district. 

b. Must purchase services from a contiguous district if that 
contiguous district can provide adequate and appropriate 
services. 

c. May not be rece1v1ng payments from any other sources, 
other than the state foundation aid program, for the same 
services. 

d. Desiring to receive full funding, must agree to purchase 
the services for three years and must commit to a vote by 
the end of the third year of the program to determine if 
it should join the provider district if it is contiguous. 

3. Districts having the option under North Dakota Century Code 
section 15-27.7-01 of providing services or purchasing 
services may not do both. 

History: Effective October 1, 1991. 
General Authority: NDCC 15-27.7-01 
Law Implemented: NDCC 15-27.7 

Section 
67-07-03-01 

CHAPTER 67-07-03 
THE PROGRAM APPLICATION 

The Program Application 
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67-07-03-01. The program application. Qualifying school 
districts may apply for purchased services supplemental payments by 
submitting an application to the superintendent which must include: 

1. Documentation of the date and vote by which participating 
school boards approved the plan and agreed to submit an 
application to the department, by submission of a completed 
school board resolution form provided by the superintendent. 

2. A detailed description of the educational services to be 
purchased for up to three years. 

3. A description of how the purchased services will increase the 
educational opportunities for students. 

4. A detailed time schedule for the implementation and 
maintenance of the educational services program including, if 
appropriate, the third-year election process. 

5. A detailed cost description of the services to be purchased 
and implemented. 

In order to be eligible to receive payments for the entire school year, 
applications must be submitted to the superintendent by July 
thirty-first of the school year for which payments are desired or at a 
later date with prior approval of the superintendent. 

History: Effective October 1, 1991. 
General Authority: NDCC 15-27.7-01 
Law Implemented: NDCC 15-27.7 

Section 
67-07-04-01 

CHAPTER 67-07-04 
THE APPROVAL PROCESS 

The Approval Process 

67-07-04-01. The approval process. The application must be 
reviewed by the superintendent or the superintendent 1 s designee. 

1. The superintendent shall make a recommendation to the state 
board to either approve or disapprove the plan based on the 
following criteria: 

a. Appropriate documentation of participating school boards• 
actions by completion of a school board resolution form 
provided by the superintendent. 

b. The extent to which the plan describes the educational 
services to be purchased. 
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c. The extent to which the plan includes time lines for the 
implementation of the educational services plan. 

d. The extent to which the plan details the cost of the 
purchased services. 

e. The extent to which the plan describes how students will 
benefit from implementation of the educational services 
plan. 

f. Whether the district is rece1v1ng payments for the same 
services from other sources. 

2. The superintendent shall make a recommendation to the state 
board regarding the level of funding for the educational 
services plan based on the following criteria: 

a. The exclusion of any costs for buildings and sites, 
equipment, or debt service. 

b. The availability of program money from legislative 
appropriations. 

c. The cost of the plan. 

d. Other criteria the superintendent deems necessary for 
proper administration of the program. 

3. Funding for an approved plan will be on an annual basis. 
School districts must reapply for continued annual funding. 

History: Effective October 1, 1991. 
General Authority: NDCC 15-27.7-01, 15-27.7-02 
law Implemented: NDCC 15-27.7 

Section 
67-07-05-01 

CHAPTER 67-07-05 
IMPLEMENTATION AND REPORTING 

Implementation and Reporting 

67-07-05-01. Implementation and reporting. After approval of the 
plan by the state board: 

1. The superintendent shall distribute the supplemental payments 
to the purchasing district as provided in North Dakota Century 
Code section 15-40.1-05. 

2. Applicants must submit any proposed changes in the agreement 
to the superintendent for approval before implementation. 
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3. All districts rece1v1ng supplemental payments for this program 
must complete and return an annual report form provided by the 
superintendent. 

4. Renewal applications for second and third year funding must be 
submitted to the superintendent and must meet the same 
qualifications as first-year applicants. 

5. The plan will be reviewed annually by the superintendent or 
the superintendent's designee. 

History: Effective October 1, 1991. 
General Authority: NDCC 15-27.7-01 
Law Implemented: NDCC 15-27.7 
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TITLE 69 

Public Service Commission 
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AUGUST 1991 

69-09-05-04. Rules for resale of telecommunications services. 

1. Definitions. 

a. 11 End user 11 means a person who uses telecommunications 
service for his own use. 

b. 11 Premise cable 11 means telecommunications cable or channels 
on the reseller 1 s side of the point of connection to the 
local exchange company (demarcation point). 

c. 11 Prepayment 11 means payments made by customers of a 
reseller in advance of receiving service. 

d. 11 Resale 11 means the subscription to local or long distance 
telecommunications services and facilities by one entity, 
and reoffered for profit or with markup to others with or 
without enhancements. Where reoffered service is part of 
a package, and the package is offered for profit or 
markup, it is resale. 

e. 11 Reseller 11 means a person resel1ing local or long distance 
telecommunications services. The definition does not 
include coin operated pay telephone providers, but does 
include cellular services. 

f. 11 Same continuous property 11 is contiguous real estate owned 
by the same individual, group of individuals, or other 
legal entity having title to the property. The property 
may be traversed by streets, ditches, or other similar 
manmade or natural terrain features provided that, but for 
terrain features, the property would be contiguous and 
provided that such terrain features are of a nature and 
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dimension that it is reasonable to treat the property as 
contiguous. 

g. 11 Shared tenant service provider 11 means a person reselling 
telecommunications services to the tenants of a building 
complex on the same continuous property or to parties with 
a community of interest. 

2. Resellers shall: 

a. Obtain a certificate of registration from the commission 
authorizing the provision of local resale or long-distance 
resale services in the state of North Dakota. 

b. If they require prepayment for service: 

(1) Submit a performance bond in an amount specified by 
the commission; or 

(2) Establish an escrow account in a North Dakota bank 
containing an amount equal to the prepayments 
collected at any given time, and file monthly reports 
showing escrow account activities and call completion 
data. 

c. File annual reports. 

3. Resale of local exchange service, except cellular service, is 
restricted to provision of service to a building complex on 
the same continuous property, or to other parties having a 
community of interest with the reseller. 

4. The commission will analyze each local exchange reseller 1 s 
application to determine if the reseller serves parties having 
a community of interest. 

5. Except for residents of dormitories or residence halls of 
schools, colleges, or universities, the end user has the 
unrestricted right to choose service from the local exchange. 

6. Shared tenant service providers shall allow the tenant to use 
the shared tenant service providers premise cable and wire in 
the event an end user wants to receive service from the local 
exchange company. 

7. The reseller is responsible for the charges incurred for 
telecommunications services to which it subscribes for serving 
its end users. 

History: Effective March 1, 1989; amended effective August 1, 1991. 
General Authority: NDCC 2B 32 a~ 28-32-02, 49-02-11 
Law Implemented: NDCC 49-02-11, 49-21 

986 



69-09-05-05. Rules for the provision of operator services. 

1. Definitions. 

a. 11 End user" means the person to whom operator service is 
provided. 

b. "Operator service•• means service provided to assist in the 
completion or billing of telephone calls through the use 
of a live operator or automated equipment. "Operator 
service" does not include the automated operator services 
provided by pay telephone sets with built-in automated 
operator messages. 

c. "Operator service provider" means the person providing 
operator service. 

2. Operator service providers shall: 

a. Obtain a certificate of registration from the commission 
authorizing the provision of operator services in the 
state of North Dakota. 

b. File tariffs containing rates, charges, and rules for 
operator services, as well as for any associated 
intrastate long-distance resale services, with the 
commission. This filing is for informational purposes~ 

c. File service quality standards relating to operator 
response, including emergency calls, and call processing 
time with the commission for informational purposes. 

d. Provide written material for use in disclosing to the end 
user the name and toll free telephone number of the 
operator service provider. This material must be provided 
to all coin telephone operators, motels, hospitals, and 
any other locations where end users may use telephone 
service not billable to their home or business phones 
without operator service. 

e. Require operators to clearly identify the operator service 
provider to all end users and when requested, provide rate 
information. 

f. Provide emergency call service that is equal to that 
provided by the local exchange telephone company and, if 
unable to meet this requirement, provide emergency call 
service by immediate transfer of such calls to the local 
exchange company. 

g. For billing purposes, itemize, identify, and rate calls 
from the point of origination to the point of termination. 
No call may be transferred to another carrier by an 
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operator service provider which 
complete the call, unless the 
accordance with this subsection. 

h. Not charge for incompleted calls. 

cannot or will not 
call can be billed in 

i. Bill for their services only and at the rates contained in 
their filed tariffs. 

j. Disclose their names on bills which include charges for 
services they provided. 

History: Effective March 1, 1989; amended effective August 1, 1991. 
General Authority: NDCC 28 32 a~ 28-32-02, 49-02-11 
law Implemented: NDCC 49-02-11, 49-21 

69-09-05-06. Rules for pay telephones. 

1. "Pay telephone" means a telephone available for use by the 
public, generally on the payment of a fee. 

2. All pay telephones must allow the completion of both local and 
long distance calls, except for 1+900 calls. Coin-operated 
pay telephones, however, need not be equipped to handle cash 
transactions C'O-plus") for long distance. Access to toll 
free, "800" numbers must be provided without cost to the 
caller. 

3. For customer-owned pay telephones, the charges for local 
exchange area calls must not exceed twenty-five cents per 
call. The time allowed for a local exchange area call must 
not be limited. 

4. Pay telephones which require payment before the call is 
answered at the terminating end must be equipped to return 
payment if there is no answer. 

5. A local exchange telephone directory for the local exchange in 
which the pay telephone is located must be provided and 
maintained at each pay telephone. In the alternative, the pay 
telephone must provide access to local directory assistance 
without charge and without using a coin. 

6. Pay telephones must be registered in accordance with part 68 
of the federal communications commission's rules and 
regulations, or connected behind a registered coupler. 

7. Pay telephones must enable their users to reach the 911 
emergency number, where available, without charge and without 
using a coin. Where the 911 emergency number is not 
available, the pay telephone must enable its users to reach 
the operator without charge and without using a coin. 
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8. Each pay telephone must prominently display: 

a. The name and toll free telephone number of the operator or 
provider of that telephone. 

b. The charges for local service. 

9. The subscriber to the access line to which a privately owned 
pay telephone is connected is responsible for the billing for 
all calls originated from or accepted at the line. 

10. All pay telephones must meet any federal, state, or local 
requirements for hearing aid compatibility and must be mounted 
in accordance with height regulations for disabled persons. 

11. Operators and providers of pay telephones are not required to 
register with the commission. 

History: Effective August 1, 1991. 
General Authority: NOCC 28-32-02, 49-02-11 
Law Implemented: NDCC 49-02-11, 49-21 

69-09-05-07. Customer trouble reports. When a customer's service 
is found to be out of order or a customer reports trouble, the 
telecommunications company shall test its facilities to determine if the 
problem is with the local exchange company's facilities. If it is, the 
local exchange company shall correct the trouble promptly. There may be 
no charge to the customer for testing or correcting a problem found on 
the local exchange company's facilities. 

History: Effective August 1, 1991. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 49-02-11, 49-21 
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OCTOBER 1991 

OBJECTION 

THE LEGISLATIVE COUNCIL 1 S COMMITTEE ON ADMINISTRATIVE RULES OBJECTS TO 
CHANGES TO NORTH DAKOTA ADMINISTRATIVE CODE SECTION 69-09-07-09 ADOPTED 
BY THE PUBLIC SERVICE COMMISSION EFFECTIVE MAY 1991 RELATING TO THE 
RATES THAT ELECTRIC UTILITIES MUST PAY FOR POWER PURCHASED FROM 
QUALIFYING FACILITIES. 

The committee objects to this rule because: 

1. North Dakota Administrative Code section 69-09-07-09 
establishes rates that investor-owned utilities must pay for 
power purchased from qualified facilities and requires net 
energy billing. 

2. 1991 Senate Bill No. 2463, which would have required net 
energy billing for sales involving investor-owned utilities 
and rural cooperatives, failed to pass the Senate on a vote of 
6 to 43. 

3. It is clearly a violation of legislative intent for the Public 
Service Commission to adopt rules requiring net energy billing 
by investor-owned utilities when the 1991 Legislative Assembly 
defeated a bill that would have required the same. 

Section 28-32-03.3 provides that after the filing of a committee 
objection, the burden of persuasion is upon the agency in any action for 
judicial review or for enforcement of the rule to establi~h that the 
whole or portion thereof objected to is within the procedural and 
substantive authority delegated to the agency. If the agency fails to 
meet its burden of persuasion, the court shall declare the whole or 
portion of the rule objected to invalid and judgment shall be rendered 
against the agency for court costs. 
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History: Effective August 9, 1991. 
General Authority: NDCC 28-32-03.3 
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TITLE 70 

Real Estate Commission 
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JANUARY 1992 

70-01-02-01. Place of hearing. All hearings shall be held in the 
county where the applicant or salessnan salesperson resides or has the 
place of business, unless the applicant, broker, or salesma1t 
salesperson, by written waiver, consents to a change of place of 
hearing. In such case the commission may, in its discretion, designate 
another place of hearing. 

History: Amended effective January 1, 1992. 
General Authority: NDCC 43-23-11.1(3) 
Law Implemented: NDCC 43-23-11.1(3) 

70-02-01-01. Application and purpose of title. 

1. This title applies in all proceedings and hearings had before 
the commission in matters within its jurisdiction, except in 
cases where the statute involved provides a procedure 
inconsistent with this title, and in such case the statute 
shall govern to the extent of such inconsistency. 

2. It is the purpose of this commission, acting under the 
provisions of the law creating it, to safeguard the public 
interest in real estate transactions, to regulate the 
licensing of real estate brokers and salesme1• salespersons, to 
encourage and require the maintenance of high standards in 
ethical practices by all real estate licensees doing business 
in North Dakota, and to seek out and prosecute those persons 
who unlawfully engage in dishonest, fraudulent, or criminal 
activities in connection therewith. 

History: Amended effective January 1, 1992. 
General Authority: NDCC 43-23-11.1(3) 
Law Implemented: NDCC 43-23-02 
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70-02-01-02. Application for license. 

1. No application for either a broker or salesm~r·s salesperson's 
license will be accepted from a person under the age of 
eighteen years. 

2. All applications must be filed with the commission at least 
twenty days before an examination date complete in every 
detail and every question answered and correct fees sent with 
the application before the deadline date. 

3. It shall be incumbent upon the applicant for a real estate 
broker's license to submit the applicant's proofs of 
qualification pursuant to subsection 2 of North Dakota Century 
Code section 43-23-08. Broker applicants wishing to qualify 
under the two-year experience requirement shall be required to 
submit to the commission a letter from said applicant's broker 
or brokers that the applicant has been actively engaged in the 
real estate business as a salesm~r salesperson for at least 
two years. 

"Actively engaged" means that the applicant must have devoted 
the applicant's full time as a licensed real estate salesmatt 
salesperson. The foregoing shall be certified by a licensed 
real estate broker. 

4. Each application for license shall be made on application 
forms provided by the real estate commission and are to be 
filled in personally by, or under the supervision of, the 
applicant. 

5. After an application is filed and examination scheduled, no 
refund of application fee will be made to any applicant in the 
event of withdrawal. 

6. The commission may deny any application for license when one 
or more of the following conditions are present: 

a. The application contains any false statement. 

b. An investigation fails 
applicant possesses in 
qualifications. 

to show affirmatively that the 
every instance the necessary 

c. The applicant has acted or attempted to act in violation 
of North Dakota Century Code chapter 43-23 or this title. 

d. The applicant has had a license suspended or revoked in 
another state. 

e. The check used in paying an examination or license fee 
shall not, for any reason, be honored by the financial 
institution upon which it is written. 
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f. The applicant has issued one or more checks or drafts 
which have been dishonored by a payor bank because: 

g. 

(1) No account exists; 

(2) The account was closed; or 

(3) The account did not contain sufficient funds to pay 
the check or draft in full upon its presentment. 

The applicant•s credit history shows 
unpaid and overdue judgments, liens, 
obligations which, for the protection 
requires that the application be denied. 

the existence of 
or other debt 
of the public, 

7. If the application and supporting documents on their face show 
that the applicant is qualified, but from complaints and 
information received or from investigation it shall appear to 
the commission at any time before the initial license is 
delivered, that there may be cause to deny a license, the 
commission may order a hearing to be held to consider such 
complaints or information. 

8. The commission may require such other proof as may be deemed 
advisable of the honesty, truthfulness, and good reputation of 
any applicant, including the officers and directors of any 
corporation, or the members of any copartnership or 
association making ~uch application, before accepting an 
application for license. 

9. Inquiry and investigation may be made by the commission as to 
the financial responsibility of each applicant. 

10. When a corporation submits its application for a broker•s 
license, the application must be accompanied by a copy of the 
articles of incorporation and a certificate of authority 
issued by the secretary of state. 

11. When a partnership submits its application for a broker•s 
license, the application must be accompanied by a copy of the 
partnership agreement. 

12. An applicant for licensure in another state may request the 
commission to certify to such other state that the applicant 
is a licensee of this state. A fee of ten dollars shall 
accompany the request. 

History: Amended effective August 1, 1981; May 1, 1986; January 1, 
1992. 
General Authority: NDCC 28-32-02, 43-23-08(7) 
Law Implemented: NDCC 43-23-05, 43-23-08, 43-23-09, 43-23-11.1 
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70-02-01-03. Examinations. 

1. All examinations for real estate broker's and salesmatt•s 
salesperson's licenses will be given periodically as 
designated by the commission and the applicant will be 
notified of the scheduled dates and places upon receipt of the 
application. This notification to all applicants will be 
accompanied with an identification card and such card must be 
in the applicant's possession and surrendered to a 
representative of the commission when appearing for the 
written examination. 

2. An applicant will not be permitted to take the written 
examination until and unless the applicant has been authorized 
in writing to appear for the examination. 

3. Neither broker nor salesmmt salesperson examinations will be 
given during the month of December of any year unless the 
commission determines that it is practicable to do so. 

4. If an applicant should fail to appear for examination within 
four months after notification by the commission that the 
applicant is qualified to take the examination, an applicant 
must reapply for examination as in the first instance and pay 
the required fee. 

5. Broker or salesmmr salesperson applicants who fail an 
examination and wish to rewrite the examination must submit a 
rewrite application and fee. Each rewrite of an examination 
will be permitted only upon submission of a notice of 
intention to rewrite and submission of an examination rewrite 
fee on or before twenty days prior to the next examination. 

6. During the examination the use or possession of any unfair 
methods or notes, the giving or receiving of aid of any kind, 
or the failure to obey instructions will result in a denial of 
the application and license. 

7. If the broker or salesmm• salesperson applicant fails the 
third examination, no subsequent examination will be given the 
applicant for at least twelve months after failure of the 
third examination and applicant must submit a new application 
in complete detail together with the statutory fees. 

History: Amended effective January 1, 1992. 
General Authority: NDCC 43-23-11.1(3) 
Law Implemented: NDCC 43-23-08(1), 43-23-13(9) 

70-02-01-05. Inactive licenses. 

1. A qualified licensed salesmmt salesperson desiring to place 
the salesmmt•s salesperson's license on an inactive status may 
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do so by having the broker with whom the salesmmt salesperson 
is associated surrender the salesmmt's salesperson's license 
and pocket card to the commission, with a written request from 
the salesman sa 1 esperson that the sales111an' s sa 1 esperson 1 s 
license be placed on an inactive status. The salesman 
salesperson may keep the salesmau's salesperson's license on 
an inactive status for an indefinite period from the date the 
license is surrendered. The salesmmt salesperson placing the 
salesmmt's salesperson's license on inactive status shall pay 
the required fee for such salesmau's salesperson's license 
each year. A salesmau sa 1 esperson whose 1 i cense is in an 
inactive status shall not engage in any manner in any of the 
activities described under North Dakota Century Code chapters 
43-23 and 43-23.1, unt i 1 the salesn1au sa 1 esperson sha 11 first 
request that the salesmau's salesperson's license be 
reactivated by the commission. During the time that a 
salesmau's salesperson's license is on an inactive status 
educational requirements do not need to be met. However , if 
any applicable education requirements are unsatisfied, proof 
of fulfillment must be submitted before the license can be 
reissued on an active status. 

2. A qualified licensed broker who withdraws from the real estate 
business entirely and who desires to place the broker's 
license on an inactive status may do so by surrendering the 
broker's license and pocket card to the commission, with a 
written request that the license be placed on an inactive 
status. The broker may keep the broker's license on an 
inactive status for an indefinite period from the date of 
expiration of the license surrendered. The broker placing the 
broker's license on inactive status shall pay the required fee 
for such broker's license each year. During the t i me that a 
broker's license is on an inactive status educational 
requirements do not need to be met. However, if any 
applicable education requirements are unsatisfied, proof of 
fulfillment must be submitted before the license can be 
reissued on an active status. 

3. While a license is on inactive status it is not necessary , i n 
the case of a broker , to maintain an active trust account . 

4. Applicable education requirements shall consist of the 
requirements of subsection 5 of North Dakota Century Code 
section 43-23-08 and eight hours for each year of inactive 
status, but not to exceed twenty-four hours as required by 
North Dakota Century Code section 43-23-08.2 . The 
requirements of North Dakota Century Code section 43-23-08.2 
must have been fulfilled within the three years immediate ly 
preceding the return to active status. 

History: Amended effective May 1, 1986; January 1, 1992. 
General Authority: NDCC 28-32-02, 43-23-08(7) 
Law Implemented: NDCC 43-23-08, 43-23-08.2 
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70-02-01-06. Nonresident brokers and salesmett salesperson. 

1. Any person who becomes an applicant for a nonresident license 
shall become subject to the same rules required of an 
applicant whose residence is in North Dakota. 

2. An applicant for nonresident broker's or salesman's 
salesperson's license shall hold a currently valid broker's or 
salemMt's salesperson's license in the state of the 
applicant's domicile and that state shall certify that the 
applicant is in good standing and no complaints are pending. 

3. A nonresident broker must maintain an active place of business 
as a real estate broker in the state of the broker's 
residence. The nonresident broker shall furnish proof of 
maintaining an active place of business by submitting a 
photostatic copy of the broker's license and any further 
information deemed necessary by the commission. 

4. North Dakota will not recognize the licensee from another 
state unless an agreement granting reciprocal privileges to 
North Dakota licensees has been made by the commission with 
the proper regulatory authorities of that state. The 
agreement shall set out the terms and the regulations to be 
followed. 

History: Amended effective May 1, 1986; January 1, 1992. 
General Authority: NDCC 28-32-02, 43-23-08(7) 
Law Implemented: NDCC 43-23-10 

70-02-01-07. Licensee's duties upon surrender, suspension, or 
revocation of license. A broker or salesmait salesperson, upon 
surrendering the broker's or salesmMt's salesperson's license or upon 
notice of suspension or revocation of the broker's or salesman's 
salesperson's license, shall forward the same, together with the pocket 
card, at once to the commission. If the license is that of a broker, 
the broker shall also forward to the commission with the broker's 
license and pocket card all salesmMx•s salesperson's licenses and pocket 
cards in the broker's possession or in the broker's office and shall be 
responsible for all missing licenses of the broker's salesm~x 
salesperson. No refund will be made upon any license when surrendered, 
suspended, or revoked. 

History: Amended effective January 1, 1992. 
General Authority: NDCC 43-23-11.1(3) 
Law Implemented: NDCC 43-23-11.1 

70-02-01-08. Salesme11 Salesperson transfer or release. The real 
estate broker shall retain in the broker's possession the license of all 
real estate salesme1x salespersons licensed under the broker and shall 
relinquish possession of the licenses only to the real estate 
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commission. When for any reason a salesman salesperson severs 
connection with the salesmm•'s salesperson 1 s broker and desires to 
transfer to another broker, the salesmm• salesperson must secure a 
transfer and release form provided by the commission, to be executed by 
the salesman salesperson, the salesman's salesperson 1 s former broker, 
and the salesman's salesperson 1 s new employing broker. Should the 
salesmm•'s salesperson 1 s former broker not be agreeable to the transfer 
or release, the broker then shall have the right to state the broker 1 s 
reasons for refusal. Unless there is sufficient justification, the 
license will be transferred pending the receipt of the transfer form and 
fee . 

History: Amended effective May 1, 1986; January 1, 1992. 
General Authority: NDCC 28-32-02, 43-23-08(7), 43-23-11.1(3) 
Law Implemented: NDCC 43-23-12(2), 43-23-13(6), 43-23-13(7) 

70-02-01-09. Broker associates. A real estate broker regularly 
licensed who does not conduct an office under the broker 1 s own name, but 
is employed by another licensed broker or affiliated with another 
licensed broker on a fee division basis and performs service similar to 
that of a salesmm• salesperson, must not at any time act independently 
as a broker, and shall not perform any real estate service without full 
consent and knowledge of the broker 1 s employing or supervising broker. 
The employing or supervising broker shall at all times be responsible 
for the action of the employed or affiliated broker to the same extent 
as though the employed or affiliated broker were an employed salesmm• 
salesperson. 

History: Amended effective January 1, 1992. 
General Authority: · NDCC 43-23-11.1(3) 
Law Implemented: NDCC 43-23-06.1(5) 

70-02-01-10. Salesman Salesperson. A salesman salesperson shall 
not commence work until the salesman salesperson receives the salesman's 
salesperson 1 s pocket card (identification card) from the salesmm•'s 
salesperson 1 s employing broker, either on original application or 
transfer. Any salesman salesperson leaving the employment of a broker 
shall not take nor use any listings of properties secured through the 
office or through salesme1• salespersons of the former employing broker 
unless specifically authorized by the broker. All plats of property, 
11 for sale 11 signs, notebooks, listing cards, or records of any kind that 
have been used in connection with the listing or selling of property 
shall be returned to the former broker in person by the departing 
salesman salesperson. 

History: Amended effective January 1, 1992. 
General Authority: NDCC 43-23-11 . 1(3) 
Law Implemented: NDCC 43-23-12(2) 
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70-02-01-14. Salesmen Salesperson closing. A salesman 
salesperson shall not handle the closing of any real estate transaction 
(unless authorized by the salesman's salesperson•s employer broker). 
except under the direct supervision of the broker, a licensed officer, 
or a licensed partner of the corporation or partnership under whom the 
salesman salesperson is licensed. 

History: Amended effective January 1, 1992. 
General Authority: NDCC 43-23-11.1(3) 
Law Implemented: NDCC 43-23-11.1(1) 

70-02-01-15. Trust account requirements - Handling of funds -
Records. 

1. All moneys belonging to others and accepted by the broker 
while acting in the capacity as a broker shall be deposited in 
a federally insured financial institution in this state in an 
account separate from money belonging to the broker. Clients• 
funds shall be retained in the depository until the 
transaction involved is consummated or terminated, at which 
time the broker shall account for the full amounts received. 

a. Name of account. The name of such separate account shall 
be i dent ifi ed by the words 11 trust account 11 or 11 escrow 
account 11

• 

b. Notification. Each broker shall notify the commission of 
the name of the institution in which the trust account or 
accounts are maintained and also the name of the accounts 
on forms provided therefore. A trust account card shall 
be filed with the commission by each new applicant for a 
real estate broker•s license. A new form shall be filed 
with the commission each time a broker changes the real 
estate trust account in any manner whatsoever including, 
but not limited to, change of depository, change of 
account number, change of business name, or change of 
method of doing business. The form shall be filed with 
the commission within ten days after the aforementioned 
change takes place. 

c. Authorization. Each broker shall authorize the commission 
to examine and audit the trust account and shall complete 
an authorization form attesting to the trust account and 
consenting to the examination and audit of the account by 
a duly authorized representative of the commission. 

d. Commingling prohibited. Each broker shall only deposit 
trust funds received on real estate transactions in the 
broker•s trust account and shall not commingle the 
broker 1 s personal funds or other funds in the trust 
account with the exception that a broker may deposit and 
keep a sum not to exceed one hundred dollars in the 
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account from the broker's personal funds which sum shall 
be specifically identified and deposited to cover service 
charges relating to the trust account. 

e. Number of accounts. A broker may maintain more than one 
trust account provided the commission is advised of the 
account. 

f. Time of deposit. Each broker shall deposit all real 
estate trust money received by the broker or the broker's 
salesmen salespersons in the trust account within twenty
four hours of receipt of the money by the broker or the 
salesman salesperson unless otherwise provided in the 
purchase contract. In the event the trust money is 
received on a day prior to a holiday or other day the 
depository is closed, the money shall then be deposited on 
the next business day of the depository. 

g. Responsibility. When a broker is registered in the office 
of the real estate commission as in the employ of another 
broker, the responsibility for the maintenance of a 
separate account shall be the responsibility of the 
employing broker. 

h. Interest-bearing accounts. Trust deposits may also be 
made in an interest-bearing account in a federally insured 
bank, trust company, savings and loan association, or 
credit union, if all persons having an interest in the 
funds have so agreed to the deposit in writing and a copy 
of the agreement is maintained by the broker for 
inspection by the commission. All requirements of this 
section with respect to trust accounts, including but not 
limited to identification of the account, authorization to 
audit, prohibition of commingling, time within which funds 
must be deposited and responsibility of the broker for the 
deposit shall apply to interest-bearing accounts; 
provided, that it shall not be necessary that trust 
account cards be filed with the commission for each 
interest-bearing deposit or when ·such account is 
terminated or redeposited. All records relating to the 
interest-bearing deposit shall be maintained on file by 
the broker and open to inspection by the commission for 
examination and audit. 

2. Brokers are responsible at all times for deposits and earnest 
money accepted by them or their salespersons. 

a. Personal payments. No payments of personal indebtedness 
of the broker shall be made from the separate account 
other than a withdrawal of earned commissions payable to 
the broker or withdrawals made on behalf of the 
beneficiaries of the separate account. 
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b. Withdrawals. Money held in the separate account which is 
due and payable to the broker should be withdrawn 
promptly. 

c. Earnest money. A broker shall not be entitled to any part 
of the earnest money or other moneys paid to the broker in 
connection with any real estate transaction as part or all 
of the broker's commission or fee until the transaction 
has been consummated or terminated. The earnest money 
contract shall include a provision for division of moneys 
taken in earnest, when the transaction is not consummated 
and such moneys retained as forfeiture payment. 

3. A broker shall maintain in the broker's office a complete 
record of all moneys received or escrowed on real estate 
transactions, in the following manner: 

a. Bank deposit slips. 
of deposit, amount, 
deposited. 

A bank deposit slip showing the date 
source of the money, and where 

b. Bank statements. Monthly bank statements are to be 
retained and kept on file. 

c. Trust account checks. Trust account checks should be 
numbered and all voided checks retained. The checks 
should denote the broker's business name, address, and 
should be designated as "real estate trust account". 

d. Journal. A permanently bound record book called a journal 
which shows the chronological sequence in which funds are 
received and disbursed: 

(1) For funds received, the journal must include the 
date, the name of the party who is giving the money, 
the name of the principal, and the amount. 

(2) For disbursements, the journal must include the date, 
the payee, and the amount. 

(3) A running balance must be shown after each entry 
(receipt or disbursement). 

e. Ledger. This record book will show the receipt and the 
disbursements as they affect a single, particular 
transaction as between buyer and seller, etc. The ledger 
must include the names of both parties to a transaction, 
the dates and the amounts received. When disbursing 
funds, the date, payee, and amount must be shown. 

f. Reconciliation. The trust account must 
monthly except in the case where there 
activity during that month. 
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g. Maintain records. Every broker shall keep permanent 
records of all funds and property of others received by 
the broker for not less than six years from date of 
receipt of any such funds or property. 

History: Amended effective August 1, 1981; January 1, 1992. 
General Authority: NDCC 43-23-11.1(3) 
Law Implemented: NDCC 43-23-11.1(1) 

70-02-01-16. Complaints - Answer - Dismissal - Hearing. 

1. All complaints to be investigated by the real estate 
commission, as required by North Dakota Century Code section 
43-23-11.1, must be in writing and filed in triplicate on 
forms furnished by the commission. The complaint shall be 
verified and shall include: the full name and address of the 
person making the complaint, hereinafter referred to as the 
complainant; the full name and address of the person against 
whom the complaint is made, hereinafter referred to as the 
respondent; an allegation that respondent is either a licensed 
broker or salesmmr salesperson, and if the respondent is a 
salesmmr salesperson, then the full name and address of the 
broker employer; and a clear and concise statement of the 
facts constituting the alleged complaint including the time 
and place of occurrence of particular acts and the names of 
persons involved. 

2. The licensee against whom a complaint, or complaints, has been 
filed must, within twenty days from receipt of copy or copies 
of complaints, file the licensee's answer in triplicate on 
forms furnished by the commission. This answer must be in 
written affidavit form in ·triplicate, properly certified, and 
contain a factual response to the allegations set out in the 
complaint. 

3. If the investigation reveals that the complaint does not 
involve a violation of the laws, rules, or code of ethics 
regulating licensees, the complaint shall be dismissed without 
a formal hearing, and the complainant so informed in writing . 

4. If the investigation reveals that the acts of the respondent 
may be such as to justify disciplinary action against the 
respondent, a formal hearing will be held on the complaint. 
Notice of such hearing shall be given at least twenty days in 
advance by serving upon the respondent a copy of the complaint 
against the respondent and the date and place of hearing. 

History: Amended effective May 1, 1986; January 1, 1992. 
General Authority: NDCC 28-32-02, 43-23-11.1(3) 
Law Implemented: NDCC 43-23-11.1 
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70-02-01-17. Disputes between licensees. The real estate 
commission is not authorized by law nor will it consider or conduct 
hearings involving disputes over fees or commissions between cooperating 
brokers or brokers and salesmen salespersons. 

History: Amended effective January 1, 1992. 
General Authority: NDCC 43-23-11.1(3) 
Law Implemented: NDCC 43-23-11.1(1) 

70-02-02-02. Application for approval of classroom instruction or 
correspondence course. In order for any course to be approved by the 
real estate commission an application for approval shall be filed with 
the commission not less than forty-five days prior to the contemplated 
date of opening. The application, in addition to the name and address 
of the school or person offering the course as well as any other 
identifying criteria which the commission may require, must be 
accompanied by a nonrefundable fee of fifty dollars, and must set forth 
the following: 

1. A proposed course outline, in reasonable detail, with hours 
spent on each subject area to be covered by the course. Each 
outline shall make reference to the textbook used and other 
material related to the course or subject matter, and shall 
substantially conform to the approved curricula outlines 
prepared by the commission. 

2. A resume on all instructors and subject to be taught must 
accompany the application. 

3. A schedule of course offerings for the year for which approval 
is sought must accompany the application. Each schedule must 
include the name, date, time, and place of any course 
offering. The schedule of offerings must be arranged so as to 
allow reasonable time for either home study or in class 
preparation for each classroom session. 

4. A fee schedule for all course offerings must accompany the 
application. 

History: Amended effective January 1, 1992. 
General Authority: NDCC 43-23-08(7) 
Law Implemented: NDCC 43-23-08 

70-02-03-01. Application of code of ethics. The commission shall 
have the power to investigate and to suspend or revoke a broker's or 
salesman's salesperson's license upon violation by a licensee of any 
provisions of the code of ethics. 

History: Amended effective January 1, 1992. 
General Authority: NDCC 43-23-11.1(1) 
Law Implemented: NDCC 43-23-11.1(1) 
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70-02-03-02. Advertising. A broker ~not advertise to seT±, 

buy-; exchange, or i-ea-se rea±- estate -in -any manner indicating tJnrt the 
o-ffer to seT±, buy-; excltattg e , or l-e-ase stteh rea±- e s tate ±s bring 1ll"a'de by 

a private party not engaged -in the rea±- estate business, and no 
advertisement ~ be inserted -in -any publication where onl-y a 
post office b-o?t number, telephone number, or street address appears. 
~ broker, when advertising rea±- estate, 'Sha-H 'U'S'e ttre rnmre tm"der 
wh-ixh ttre broker ±s licensed or ttre broker's regular trade rnmre as 
registered w±th the rea±- estate commission and 'Sha-H affirmatively and 
unmislakingly indicate tJnrt ttre party advertising ±s a rear estate 
broker and not a private party. ~ rea±- estate salesman ±s 
prohibited from ad\1et tising tm"der ttre salesman's own rnmre to ~ buy-; 

exchange, or i-ea-s-e rea±- estate. Pd± ad\1etlising 'Sha-H be tm"der ttre 
direct supervision and -in the mmte o-f ttre broker. The preceding 8:'1-s-o 
applies to rear property O'W1Te"d by ttre broker or salesman. No liceusee 
~ be allowed to advet lise .1Lfor Saf-e By Owner". Bisclosures o-f ttre 
individual's status as a rea± estate liceusee ±s requited -in rlT 
advertising and promotional material. Repealed effective January 1, 
1992. 

General Authority: NBee ~3 23 11 . 1(1) 
Law Implemented: NBee ~3 23 11 . 1(1) 

70-02-03-02.1. Advertising. 

1. All advertising of real property, or any interest therein, for 
sale, purchase, trade, lease, exchange, or mortgage for which 
a fee, commission, or other consideration is expected to be 
received by a real estate broker must be advertised only under 
the exact name of the broker as licensed or under the broker•s 
trade name as registered with the commission. No 
advertisement may be permitted which sets forth only a 
post-office box number, telephone number, or street address, 
or any combination thereof. A real estate broker may 
advertise, in the licensee•s own name, property which is owned 
by the licensee, provided that immediately following the 
licensee 1 s name where it appears in the advertisement, the 
words 11 0wner/Licensed Broker 11 must also appear . The 
provisions of this subsection apply both to active broker 
licensees and licensees whose license is on an inact i ve 
status . Disclosure of the individual 1 s status as a broker is 
required on all promotional and advertising materials in which 
the licensee•s name appears. 

2. A real estate salesperson may not advertise under the 
licensee•s own name any real property, or any interest 
therein, for which that person expects to receive a fee, 
commission, or other consideration for the sale, purchase, 
trade, lease, exchange, or mortgage of such real property. A 
real estate salesperson may advertise in that person•s own 
name property which is owned by the salesperson, provided that 
immediately following the name where it appears in the 

1007 



advertisement, the words "Owner/Licensed Salesperson" must 
also appear. The provisions of this subsection apply both to 
active salesperson licensees and licensees whose license is on 
an inactive status. Disclosure of the individual 1 s status as 
a salesperson is required on all promotional and advertising 
material in which that person•s name appears. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 43-23-11.1(1) 

70-02-03-06. Offer to purchase. A broker or salesmmt salesperson 
shall promptly tender to the seller every written offer to purchase 
obtained on the property involved and, upon obtaining a proper 
acceptance of the offer to purchase, shall promptly deliver true 
executed copies of same, signed by the seller and purchaser, to both 
seller and purchaser. All brokers and salesmex• salespersons shall make 
certain that all of the terms and conditions of the real estate 
transaction are included in the offer to purchase. Brokers and salesmext 
salespersons shall also make certain that any changes in the text of the 
offer made by the seller are agreed to and initiated by the offeror in 
the first place before proceeding with the transaction. If any changes 
made are material or extensive, the entire offer or contract should be 
rewritten. 

History: Amended effective January 1, 1992. 
General Authority: NDCC 43-23-11.1(1) 
Law Implemented: NDCC 43-23-11.1(1) 

70-02-03-09. Use of false or misleading documents. Any broker or 
salesman salesperson licensed by the commission who uses, proposes the 
use of, agrees to the use of, or knowingly permits the use of any 
contract of sale, earnest money agreement, loan application, mortgage, 
note, or other document, which is not made known to the prospective 
lender or the loan guarantor, to enable the purchaser to obtain a larger 
loan than the true sales price would allow, or to enable the purchaser 
to qualify for a loan which the purchaser otherwise could not obtain, 
shall be deemed to have engaged in a course of misconduct permitting 
suspension or revocation of the broker 1 s or salesmmt's salesperson 1 s 
license as a broker or salesmmt salesperson. 

History: Amended effective August 1, 1981; January 1, 1992. 
General Authority: NDCC 43-23-11.1(1) 
Law Implemented: NDCC 43-23-11.1(1) 

70-02-03-13. Personal interest. 

1. A broker shall not~ either directly or indirectly, buy for 
oneself property listed with the broker or as to which the 
broker has been approached by the owner to act as broker, nor 
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shall the broker acquire interest in any other property 
therein~ either directly or indirectly, without first making 
the broker's true position clearly known to the owner. 
Satisfactory written proof of this fact must be produced by 
the broker upon a request. 

2. A broker shall not take an option to oneself~ either directly 
or indirectly, upon property for the sale of which the broker 
has been approached by the owner to act as a broker, without 
first making the broker's true position clearly known that the 
broker is now acting as a prospective buyer and is no longer 
acting as a broker or agent for the owner. Satisfactory proof 
of this must be produced by the broker upon request. 

3. A salesman salesperson shall not buy for oneself , either 
directly or indirectly, property listed with the salesman's 
sa 1 esperson 1 s emp 1 oyer broker, nor sha 11 the salesman 
salesperson acquire interest in any other property, either 
directly or indirectly, without first making the salesman's 
salesperson's true position clearly known to the owner, nor 
shall the salesmm• salesperson take an option unto oneself 
from any such owner or to anyone on the salesman's 
salesperson's behalf upon any property without first mak i ng 
the salesman's salesperson's position known . Satisfactory 
written proof of these facts must be produced by the salesmmt 
sa l esperson on request. 

4. A real estate broker or salesman salesperson who se ll s 
property in which the broker or salesmmt salesperson owns an 
interest must make such interest known to the purchaser . 

History: Amended effective January 1, 1992. 
General Authority: NDCC 43-23-11.1(1) 
Law Implemented: NDCC 43-23-11.1(1) 

70-02-03-14. Accepting nonnegotiable instruments . A broker or 
salesma•• sa l esperson shall not accept any note or any nonnegotiab l e 
instrument or anything of value not readily negotiable as a deposit on a 
co ntract or offer to purchase without the knowledge and permiss i on of 
the broker's or salesman's salesperson's principal . 

History: Amended effective January 1, 1992 . 
General Authority: NDCC 43-23-11.1(1) 
Law Implemented: NOCC 43-23-11 . 1(1) 

70-02-03-16. Licensee acting in own behalf to set forth terms and 
conditions and make disclosure. A broker or salesman salesperson ac ti ng 
in his own behalf shall di sclose his l i censed status i n writing to any 
person with whom he purchases, sel l s, exchanges, or options re al 
property . Al l the terms and conditions of the transaction as agreed 
upon must be in writing, properly executed, and a copy furnished to such 
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person. Copies of the disclosure of his licensed status and of the 
documents containing the terms and conditions of the transaction must be 
retained by the broker or salesman salesperson and made available to the 
commission upon request. 

History: Effective September 6, 1989; amended effective January 1, 
1992. 
General Authority: NDCC 43-23-11.1(1) 
Law Implemented: NOCC 43-23-11.1(1) 

70-02-04-02. Hours required. To qualify for the renewal of a 
real estate license, each broker or salesmm• salesperson must complete 
twenty-four hours of continuing education before January 1, 1984, and 
every three years thereafter. 

History: Effective August 1, 1981; amended effective January 1, 1992. 
General Authority: NDCC 43-23-08.2 
Law Implemented: NDCC 43-23-08.2 

70-02-04-05. Nonqualifying courses. The following course 
offerings will not be considered as qualifying for continuing education 
purposes: 

1. "Cram courses" for examinations. 

2. Offerings in 
typing, speed 
report writing. 

mechanical 
reading, 

office 
memory 

and business skills such as 
improvement, language, and 

3. Sales promotion or other meetings held in conjunction with the 
general business of the attendee or the attendee•s employer. 

4. Time devoted to breakfast, luncheons, or dinners. 

5. Any course certified by the use of a challenge examination. 
All students must complete the required number of classroom 
hours in order to receive certification. 

6. Any course hours in exc~ss of twelve obtained by 
correspondence within the three-year certification period. 

The listing of the above offerings does not limit the commission 1 s 
authority to disapprove any application which fails to meet the 
standards for course approval. 

History: Effective August 1, 1981; amended effective January 1, 1992. 
General Authority: NDCC 43-23-08.2 
Law Implemented: NOCC 43-23-08.2 
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70-02-04-12. Correspondence programs. The amount of credit to be 
allowed for correspondence programs shall be recommended by the program 
sponsor based upon the average completion time calculated by the sponsor 
after it has conducted "field tests". Although the program sponsor must 
make recommendations concerning the number of credit hours that should 
be granted, the number of credit hours that will be granted shall be 
determined by the commission. 

Credit earned for correspondence coursework is subject to the l i mitation 
expressed in subsection 6 of section 70-02-04-05. 

History: Effective August 1, 1981; amended effective January 1, 1992 . 
General Authority: NDCC 43-23-08.2 
Law Implemented: NDCC 43-23-08.2 

70-02-04-15. Exemptions from continuing education requirement. 
Any salesmmt salesperson applicant, upon successful completion of the 
real estate licensing examination, shall be exempt from the twenty-four 
hour continuing education requirement for only the three-year period 
dur i ng which the applicant successfully completed such examination. Any 
broker applicant, upon successful completion of the real estate 
licensing examination, and the successful completion of a minimum of 
thirty classroom hours of prelicensing education earned within the same 
three-year period in which the applicant has written the licensing 
examination, shall be exempt from the twenty-four hour continuing 
education requirement only for such three-year period. 

History: Effective August 1, 1981; amended effective January 1, 1992 . 
General Authority: NDCC 43-23-08.2 
Law Implemented: NDCC 43-23-08.2 
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TITLE 71 

Retirement Board 

1013 



1014 



SEPTEMBER 1991 

71-02-01-01. Definitions. 
chapter 54-52 and this article: 

As used i n North Dakota Century Code 

1. "Accumulated contributions" means the total of all of the 
following: 

a. The employee account fund balance accumulated under the 
prior plan as of June 30, 1977 . 

b. The vested portion of the employee's "vesting f und" 
accumulated under the prior pl an as of June 30 , 1977 . 

c. The member's mandatory contribut i ons made afte r J uly 1, 
1977. 

d. The interest on the sums determined under subdivisions a , 
b, and c, compounded annually at the rate of five percent 
from July 1, 1977, to June 30, 1981, six percent f r om 
July 1, 1981, through June 30, 1986 , and one-half of one 
percent l ess than the actuarial interest assumption from 
July 1, 1986, to the member's termination of employment or 
ret i rement. 

e. The sum of any employee purchase or repurchase payment s . 

2. "Actuarial equivalent" means a benefit calculated to be of 
equal value to the benefit otherwise payable when computed on 
the basis of assumptions and methods adopted for th i s pu rpose 
by the board . 

3. "Alternative retirement system" means the teachers ' fun d for 
r etirement , the highway patrolmen's retirement system , an d the 
teachers' insurance and annuity association of Amer i ca. 
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4. 

5. 

6. 

11 Annual enrollment period 11 is 
May fifteenth and June fifteenth 
employees can enroll in the 
system. 

the period of time between 
when temporary or part-time 
public employees retirement 

11 Beneficiary11 means any person in receipt of a benefit 
provided by this plan or any person designated by a 
participating member to receive benefits. 

11 Claim 11 means the right to receive a monthly retirement 
allowance, the receiving of a retirement allowance, or the 
receiving of a disability benefit. 

7. 11 Continuously employed 11 means any period of employment 
uninterrupted by voluntary or involuntary termination or 
discharge. A member who has taken a leave of absence approved 
by the member's employer, not to exceed a year unless approved 
by the executive director, and returns to employment shall be 
regarded as continuously employed for the period. 

8. 11 Contribution 11 means the payment into the fund of nine and 
twelve-hundredths percent of the salary of a member. 

9. "Interruption of employment 11 is when an individual is inducted 
(enlists or is ordered or called to active duty into the armed 
forces of the United States) and leaves an employment position 
with a state agency or political subdivision, other than a 
temporary position. The individual must have left employment 
to enter active duty and must make application for 
reemployment within ninety days of discharge under honorable 
conditions. 

10. 11 Leave of absence 11 means the period of time up to one year for 
which an individual may be absent from covered employment 
without being terminated. At the executive director's 
discretion, the leave of absence may be extended not to exceed 
two years. 

i-6-=- 11. 11 0ffice 11 means the administrative office of the public 
employees retirement system. 

12. 11 Participating employer 11 means an employer who contributes to 
the North Dakota public employees retirement system. 

+t-:- 13. 11 Pay status 11 means a member is receiving a retirement 
allowance from the fund. 

+r.- 14. 11 Plan year 11 means the twelve consecutive months commencing 
July first of the calendar year and ending June thirtieth of 
the subsequent calendar year. 

+3-:- 15. 11 Prior plan 11 means the state employees' retirement system 
which existed from July 1, 1966, to June 30, 1977. 
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1+:- 16. 11 Retiree 11 means an individual receiving a monthly allowance 
pursuant to chapter 54•52. 

+5-:- 17. 11 Termination of employment11 means a severance of employment by 
not being on the payroll of a covered employer for a minimum 
of one month. Approved leave of absence does not constitute 
termination of employment. 

History: Amended effective September 1, 1982; November 1, 1990i 
September 1, 1991. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52 

STAFF COMMENT: Chapter 71-02-11 contains all new material but is not 
underscored so as to improve readability. 

Section 
71-02-11-01 
71-02-11-02 
71-02-11-03 
71-02-11-04 
71-02-11-05 
71-02-11-06 
71-02-11-07 

CHAPTER 71-02-11 
VETERANS' REEMPLOYMENT RIGHTS ACT 

Eligibility Requirements 
Award of Service Credit 
Documentation Requirements 
Payment 
Retired Members 
Deceased Retirees or Members 
Refund of Overpayments 

71-02-11-01. Eligibility requirements. To be eligible to receive 
service credit with North Dakota public employees retirement system for 
military time under this chapter, a veteran must have had an 
interruption of the veteran's employment and been discharged under 
honorable conditions. 

History: Effective September 1, 1991. 
General Authority: NDCC 54-52-04 
Law Implemented: 38 USC 2021-2026 

71-02-11-02. Award of service credit. 

1. An individual with eligible time may receive up to sixty 
months credit upon proper application for the following time 
periods. A veteran eligible to receive service credit for 
military time must apply for and purchase that time prior to 
receiving credit for retirement purposes. Service credit will 
not be awarded until all required documentation is received by 
the North Dakota public employees retirement system, and 
payment of both the employer and the employee contributions is 
made in full. 
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a. For periods of time between June 24, 1948, through 
August 1, 1961, up to four years of credited service for 
military time may be awarded. 

b. For periods of time after August 1, 1961, up to five years 
of service credit for military time may be awarded. 

c. Service credit for military time which exceeds the 
maximums listed above may be awarded if served at the 
request of the federal government or imposed pursuant to 
law. The member must provide proof that the extended 
service was not voluntary. 

d. Purchase maximums will be determined from the 
documentation provided by the member. 

2. For persqns employed by a political subdivision who will or 
have returned from an interruption of employment, the 
following applies: 

a. If the employing political subdivision is not a 
participating employer in the North Dakota public 
employees retirement system and does not become one, no 
credit will be granted. 

b. If the employing political subdivision joins the North 
Dakota public employees retirement system at a date later 
than the interruption of employment, and purchases prior 
service credit for its employees while the applicant is 
still employed, service will be granted as provided in 
subsection 1 of section 71-02-11-02. 

c. If the employing political subdivision joins the North 
Dakota public employees retirement system while the 
applicant is still employed, and prior service is not 
purchased on behalf of the employees, no credit will be 
given. 

d. If a political subdivision joins the North Dakota public 
employees retirement system after an employee has 
terminated, no credit may be granted to said employee for 
interruption of employment. 

History: Effective September 1, 1991. 
General Authority: NDCC 54-52-04 
Law Implemented: 38 USC 2021-2026 

71-02-11-03. Documentation requirements. The burden of proof 
will be on the member for providing documentation necessary to determine 
what military time is eligible for service credit. At a minimum, the 
following documentation is required before service credit will be 
awarded: 
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1. The member must provide a legible copy of military discharge 
papers (00214, 00215, or NGB22). 

2. The member must provide proof of the last day of employment 
prior to reporting for active duty and the first day of 
employment following the return from active duty. This 
information must be certified by the authorized agent of the 
employing agency using a "record of previous service" 
(SFN17028) or notice of change (SFN10766) if returning from 
leave of absence. 

3. The members requesting service credit for extended military 
terms discussed under subdivision c of subsection 1 of section 
71-02-11-02 must provide a legible copy of the appropriate 
military papers (00214). 

4. Members who elect to purchase military time must submit a 
completed purchase agreement (SFN17758). 

History: Effective September 1, 1991. 
General Authority: NDCC 54-52-04 
Law Implemented: 38 USC 2021~2026 

71-02-11-04. Payment. The cost for purchase of eligible military 
service in the North Dakota public employees retirement system and the 
North Dakota highway patrolmen's retirement system is as follows: 

1. Employee contributions pertaining to the North Dakota public 
employees retirement system. 

a. June 24, 1948- June 30, 1966- Military time which meets 
the eligibility requirements will be credited to the 
member's account at no cost. 

b. July 1, 1966, and after - Military time which meets the 
eligibility requirements must be purchased at a cost of 
four percent times the monthly salary in the month in 
which the employee elects to purchase the military 
service, times the number of months being purchased. 

c. The cost determined above may be paid in a lump sum or in 
installments pursuant to the rules established for 
purchase or repurchase payment under section 
71-02-03-02.2. If retirement occurs before purchase is 
complete, service being purchased will not be credited to 
the account for retirement purposes until the payment is 
complete. If no payments have been made, no credit will 
be awarded. To prevent any delay in issuing the 
employee's first retirement check, purchase must be 
completed at least thirty days prior to retirement date. 
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2. Employee contributions pertaining to the North Dakota highway 
patrolmen's retirement system. 

a. Military time which meets the eligibility requirements 
must be purchased using the amount appropriate to the date 
military service was earned as specified below, times the 
monthly salary in the month in which the employee elects 
to purchase the military service, times the number of 
months being purchased. 

(1) July 1' 1949 - June 30, 1951 3.5% 
(2) July 1' 1951 - June 30, 1965 6% not to exceed $ 18.00 
(3) July 1' 1965 - June 30, 1971 6% not to exceed $ 24.00 
(4) July 1, 1971 - June 30, 1975 9% not to exceed$ 67.50 
(5) July 1' 1975 - June 30, 1977 9% not to exceed $ 76.50 
(6) July 1, 1977 - June 30, 1979 9% not to exceed $112.50 
(7) July 1, 1979 - June 30, 1981 9% not to exceed $135.00 
(8) July 1, 1981 - June 30, 1985 7% not to exceed $133.00 
(9) July 1' 1985 to present 10.3% 

b. The cost determined above may be paid in a lump sum or in 
installments pursuant to the rules established for 
purchase or repurchase payment under section 
71-02-03-02.2. If retirement occurs before purchase is 
complete, service being purchased will not be credited to 
the account for retirement purposes until the payment is 
complete. If no payments have been made, no credit will 
be awarded. To prevent any delay in issuing the 
employee's first retirement check, purchase must be 
completed at least thirty days prior to retirement date. 

3. Employer contributions pertaining to the North Dakota public 
employees retirement system. 

a. June 24, 1948 -June 30, 1966 - Military time which meets 
the eligibility requirements will be credited to the 
member's account at no cost. 

b. July 1, 1966, and after - Military time which meets the 
eligibility requirements must be purchased at a cost of 
five and twelve-hundredths percent times the monthly 
salary in the month in which the employee elects to 
purchase the military service, times the number of months 
being purchased. 

c. The employer cost, determined above, will be assessed to 
the member•s most recent participating employer. Upon 
being billed by the North Dakota public employees 
retirement system, the participating employer will have 
thirty days in which to make payment in full. If, after 
sixty days, the employer has not made payment in full, a 
civil penalty on fifty dollars will be assessed, and, as 
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interest, one percent of the amount due for each month of 
delay or fraction thereof after the payment became due. 

d. In the event the most recent participating employer no 
longer exists, the board shall review each biennium the 
outstanding obligation and determine whether sufficient 
actuarial margins exist to absorb this cost. If 
sufficient margins do not exist, the board shall seek 
legislative remedy through an appropriations bill. 

4. Employer contributions pertaining to the North Dakota highway 
patrolmen•s retirement system. 

a. Military time which meets the eligibility requirements 
must be purchased based on the amount appropriate to the 
date military service was earned as specified below, times 
the monthly salary in the month in which the employee 
elects to purchase the military service, times the number 
of months being purchased. 

(1) July 1, 1949 -June 30, 1951 
(2) July 1, 1951 -June 30, 1965 
(3) July 1, 1965 -June 30, 1971 

(4) July 1, 1971 - June 30, 1975 
(5) July 1, 1975 - June 30, 1977 
(6) July 1, 1977 - June 30, 1979 
(7) July 1, 1979 - June 30, 1981 
(8) July 1, 1981 - June 30, 1985 
(9) July 1, 1985 to present 

3.5% 
6% not to exceed $ 18.00 
One and one-fourth of 
employees contribution 
9% not to exceed$ 67.50 
9% not to exceed$ 76.50 
9% not to exceed $112.50 
9% not to exceed $135.00 

12% not to exceed $228.00 
17.70% 

b. The employer cost will be assessed to the North Dakota 
highway patrol. Upon being billed by the North Dakota 
public employees retirement system, payment must be 
received in full within thirty days. If, after sixty 
days, the employer has not made payment in full, a civil 
penalty of fifty dollars will be assessed, and, as 
interest, one percent of the amount due for each month of 
delay or fraction thereof after payment became due. 

History: Effective September 1, 1991. 
General Authority: NDCC 39-03.1-06, 54-52-04 
Law Implemented: NDCC 39-03.1-10, 54-52-06; 38 USC 2021-2026 

71-02-11-05. Retired members. Retired receiving members of the 
North Dakota public employees retirement system may be eligible for 
service as established in section 71-02-11-01. However, the following 
exceptions apply: 

1. Cost. 
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a. When calculating the cost of purchasing the employee's 
contribution for military time, the retiree's final 
average salary will be multiplied by four percent times 
the months of eligible military time if pertaining to the 
North Dakota public employees retirement system or as set 
forth in subdivision a of subsection 2 of section 
71-02-11-04 if pertaining to the North Dakota highway 
patrolmen's retirement system. This amount may be paid as 
a lump sum, be deducted from the retroactive payment, or a 
combination of both. 

b. The employer's contribution shall be calculated by 
multiplying the retiree's final average salary by five and 
twelve-hundredths percent times the months of eligible 
military time if pertaining to the North Dakota public 
employees retirement system or as set forth in 
subdivision a of subsection 4 of section 71-02-11-04 if 
pertaining to the North Dakota highway patrolmen's 
retirement system. Payment of the employer contribution 
shall follow section 71-02-11-04. 

2. The retiree's monthly benefit amount will be recalculated to 
reflect the service credit for eligible military time only 
after the proper application has been completed and payment in 
full has been received, if applicable. This benefit increase 
will be applied retroactively. The retroactive payment will 
be processed and paid to the retiree within twelve months. 
Interest will not be paid on the retroactive payment. 

3. A retiree's monthly benefit will only be recalculated if there 
is an increase in service credit. The North Dakota public 
employees retirement system will not take away any erroneous 
service credit that may be discovered in this process. 

History: Effective September 1, 1991. 
General Authority: NDCC 54-52-04 
Law Implemented: 38 USC 2021-2026 

71-02-11-06. Deceased retirees or members. 

1. A deceased retiree or member, for which no benefits are 
currently being paid to beneficiaries, will not qualify for a 
retroactive adjustment. 

2. A beneficiary who is currently receiving public employees 
retirement system benefits, has the option to apply for 
service credit for military time on behalf of the deceased 
retiree or member. The only military time eligible for 
credited service is military time prior to July 1, 1966. To 
receive credit for military time, the beneficiary must follow 
the general eligibility requirements and procedures, as stated 
in section 71-02-11702. 
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3. If a retiree or member dies after completing the application 
requirements for service credit for military time, but prior 
to receiving a retroactive adjustment, the retroactive payment 
would be payable to the retiree's stated beneficiary. 

History: Effective September 1, 1991. 
General Authority: NDCC 54-52-04 
Law Implemented: 38 USC 2021-2026 

71-02-11-07. Refund of overpayments. In the event an employee or 
retiree purchased military service pursuant to North Dakota Century Code 
section 54-52-17.4, at a cost higher than determined above, overpayments 
may be refunded. Upon verification that the previously purchased 
military service meets the general eligibility requirements under 
section 71-02-11-01, a refund may be issued according to the following 
guidelines: 

1. For a purchase paid in a lump sum: 

a. If eligible military time was pre-July 1, 1966, nine and 
twelve-hundredths percent times the salary which purchase 
was computed on, times months of eligible military time, 
will be refunded. 

b. If eligible military time was July 1966 or after, five and 
twelve-hundredths percent times the salary which purchase 
was computed on, times months of eligible military time, 
will be refunded. 

c. Interest on the refund amount will be paid at an annual 
rate of seven and five-tenths percent compounded monthly. 
Interest will be calculated from the month the public 
employees retirement system received the lump sum payment 
to the month in which the refund is made. 

d. The refund will 
hundred eighty 
documentation. 

be calculated and issued within one 
days of receiving all necessary 

2. For a purchase paid in installments: 

a. If employee is currently making installment payments, the 
purchase amount will be recalculated using four percent of 
salary times eligible months of military time being 
purchased. Any excess funds resulting from the 
recalculation will be applied towards the outstanding 
amount due. Should the payments made to date exceed the 
new contract amount, a refund of the difference will be 
issued within one hundred eighty days. 

b. If an eligible employee or retiree has paid the 
installment contract in full, the purchase amount will be 
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recalculated using four percent of salary times eligible 
months of military time being purchased. A refund of the 
difference between the payments actually made and what the 
payments should have been on the new contract amount will 
be made within one hundred eighty days of receiving the 
necessary documentation. Interest on the refund amount 
will be calculated at an annual rate of seven and 

five-tenths percent, compounded monthly, from the month in 
which the purchase was paid in full to the month in which the 
refund is issued. 

History: Effective September 1, 1991. 
General Authority: NDCC 54-52-04 
Law Implemented: 38 USC 2021-2026 
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71-05-01-01. 
chapter 39-03.1: 

OCTOBER 1991 

Definitions. As used in North Dakota Century Code 

1. "Covered employment" means employment with the North Dakota 
highway patrol. 

2. "Medical examination" means an examination conducted by a 
doctor licensed to practice in North Dakota that includes a 
diagnosis of the disability, the treatment being provided for 
the disability, the prognosis and classification of the 
disability, and a statement indicating how the disability 
prevents the individual from performing the duties of a 
highway patrolman. 

3. "Office" means the administrative office of the public 
employees retirement system. 

4. "Permanent and total disability" means any medically 
determinable physical or mental impairment which is static or 
deteriorating, and the prognosis does not indicate an 
anticipated recovery from the disability, and results in the 
individual 1 s inability to be engaged in any gainful occupation 
for which the person is, or could become, reasonably fitted by 
education, training, or experience. 

-4- 5. "Plan administrator" means the executive director of the North 
Dakota public employees retirement system. 

History: Effective November 1, 1990; amended effective October 1, 1991. 
General Authority: NDCC 39-03.1-06, 39 63.1 11 
Law Implemented: NDCC 39 93.1 39-03.1-07 
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STAFF COMMENT: Chapters 71-05-03, 71-05-04, 71-05-05, 71-05-06, 
71-05-07, and 71-05-08 contain all new material but are not underscored 
so as to improve readability. 

Section 
71-05-03-01 

CHAPTER 71-05-03 
MEMBERSHIP 

Membership - General Rule 

71-05-03-01. Membership - General rule. Each eligible member of 
the highway patrol shall become a member of the North Dakota highway 
patrolmen's retirement system upon filing a membership form with the 
office, and the beginning of contributions to the fund. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-07 

Section 
71-05-04-01 
71-05-04-02 
71-05-04-03 

71-05-04-04 
71-05-04-05 
71-05-04-06 
71-05-04-07 

CHAPTER 71-05-04 
SERVICE CREDIT 

Service Credit - General Rule 
Military Credit 
Repurchase of Service Credit and Purchase 

of Additional Service Credit 
Payment 
Delinquent Payment 
Crediting Repurchased Service 
Cancellation of Credits 

71-05-04-01. Service credit -General rule. A member receives 
credit for each month a contribution is made except if the enrollment 
date is after the fifteenth of the month. If the enrollment date is 
after the fifteenth, then the member's enrollment date will 
automatically be the following month. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-11 

71-05-04-02. Military credit. Eligible service credit may be 
granted as it pertains to the North Dakota highway patrol retirement 
system as established in chapter 71-02-11. 

History: Effective October 1, 1991. 
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General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 38 USC 2021-2026 

71-05-04-03. Repurchase of service credit and purchase of 
additional service credit. 

1. A contributor may purchase service credit for time spent 
serving as a member of the legislative assembly. An eligible 
contributor must submit a completed purchase application (SFN 
17758) along with purchase amount within one year after the 
adjournment of that legislative session. 

2. Upon reemployment, a contributor who previously received a 
refund may repurchase service credit. A completed repurchase 
agreement (SFN 17758) must be submitted to the board within 
ninety days of reemployment. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-08.1; 38 USC 2021-2026 

71-05-04-04. Payment. The total dollar amount for repurchase or 
purchase may be paid on a monthly, quarterly, semiannual, or annual 
basis. 

1. The cost of legislative service credit must be calculated 
using twenty-eight percent of current monthly salary at time 
of election to purchase multiplied by the number of months to 
be purchased. 

2. Payment of repurchase of service must be calculated using 
twenty-eight percent of current monthly salary at time of 
election to purchase multiplied by the number of months to be 
purchased. 

3. If payment is made on an installment basis, amount is subject 
to an interest rate established by the board. The following 
conditions also apply: 

a. Simple interest at the actuarial rate of return will 
accrue monthly on the unpaid balance. 

b. A minimum payment of fifty dollars per month is required. 

c. The installment schedule can be a maximum term of five 
years. 

d. There is no penalty for early payoff. 

e. Installment payments can be made by a payroll deduction 
where available. However, it is the responsibility of the 
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member to initiate and terminate the payroll reduction. 
The first payment is due within ninety days of notice . by 
the public employees retirement system of the total amount 
due or the amount due pursuant to the installment method 
selected. Payments are due by the fifteenth of the month 
to be credited for the month. 

History: Effective October 1, 1991. 
General Authority: NOCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-08.1; 38 USC 2021-2026 

71-05-04-05. Delinquent payment. If a payment to be made 
pursuant to section 71-05-04-04 is not received within thirty days of 
the due date, the plan administrator shall send a letter to the 
participating member or member of an alternative retirement system 
advising them of the delinquency. If no payment is received within 
sixty days after the due date, the account must be closed. Payments 
received on any closed account will be returned to the member. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-08.1; 38 USC 2021-2026 

71-05-04-06. Crediting repurchased service. Service repurchased 
will be credited in the following manner: 

1. The employee•s record will be updated with the benefit credit 
once the account is paid in full. 

2. If the member or member of an alternative retirement system 
terminates, retires, or the member 1 s account is closed due to 
delinquency, service credit will be granted in proportion to 
the actual payments. 

History: Effective October 1, 1991. 
General Authority: NOCC 39-03.1-06 
Law Implemented: NOCC 39-03.1-10.1; 38 USC 2021-2026 

71-05-04-07. Cancellation of credits. If a member terminates 
service and receives a return of the member•s accumulated contributions, 
service credit for the years of such contributions must be canceled. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-10.1, 39-03.1-14.1 
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Section 
71-05-05-01 
71-05-05-02 
71-05-05-03 

71-05-05-04 
71-05-05-05 
71-05-05-06 
71-05-05-07 
71-05-05-08 

CHAPTER 71-05-05 
NORMAL AND EARLY RETIREMENT BENEFITS 

Normal and Early Retirement Benefits -Application 
Special Retirement Options -Applications 
Payment Date - Regular Early and Normal Retirement 

Benefits 
Optional Benefits 
Designation of Beneficiary 
Lack of a Designated Beneficiary 
Amount of Early Retirement Benefit 
Retirement - Dual Membership 

71-05-05-01. Normal and early retirement benefits - Application. 
Except as provided in section 71-05-05-02 for retirement options, a 
member shall file an application with the office for normal or early 
retirement benefits at least thirty days before normal retirement date 
or before the commencement of early retirement. 

History: Effective October 1, 1991. 
General Authority: NOCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-11 

71-05-05-02. Special retirement options -Application. 

1. A member may elect a retirement option by filing an 
application with the office no less than thirty days prior to 
the beginning date of benefit payments. 

2. A member may revoke the election of an optional benefit as 
provided in subsection 1 and make a new election if such 
revocation is received in writing before the first retirement 
check is cashed but no later than fifteen days after the first 
retirement check has been issued. If the member changes the 
member 1 s election less than fifteen days prior to the named 
beginning date of benefits, the first retirement payment may 
be delayed up to two months. Any delayed payment must be 
adjusted to include any deferred retirement payments. 

3. A member may not revoke the elected benefit after receiving 
and cashing the first benefit check, unless the member can 
provide sufficient evidence to the executive director that the 
factual basis by which the election was made later proved to 
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be incorrect and such was due in part to representation or 
misrepresentations made by the employer or the retirement 
office. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-11 

71-05-05-03. Payment date - Regular early and normal retirement 
benefits. Except for the retirement options provided in section 
71-05-05-02, a member 1 s normal or early retirement benefit must commence 
on the first day of the month which follows the member 1 s eligibility for 
the benefit and which is at least thirty days after the date on which 
the member filed an application with the office. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-11 

71-05-05-04. Optional benefits. A member may elect, as provided 
in section 71-05-05-02, to receive one of the following optional 
benefits in lieu of the regular early or normal retirement benefit. 

1. One hundred percent joint and survivor benefit. A member may 
receive an actuarially reduced retirement benefit during the 
member•s lifetime and after the member 1 s death the same amount 
will be continued to the member 1 s surviving spouse during the 
spouse•s lifetime. The designated beneficiary is limited to 
the member•s spouse. Should the member remarry and wish to 
change such designation, a new actuarial retirement benefit 
will be calculated. Payments of benefits to a member 1 s 
surviving spouse must be made on the first day of each month, 
commencing on the first day of the month following the 
member•s death, providing the beneficiary has supplied a 
marriage certificate, death certificate, birth certificate 
verifying age, and is still living. Benefits must terminate 
in the month in which the death of the beneficiary occurs. 

2. Five-year or ten-year term certain. A member may elect an 
option which is the actuarial equivalent of the member•s 
normal, early, or deferred vested retirement pension payable 
for life with a five-year or ten-year certain feature, as 
designated by the member. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-06 
Law. Implemented: NDCC 39-03.1-11 

71-05-05-05. Designation of beneficiary. 
a beneficiary or beneficiaries by filing such 
office. A member shall have the right to 
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designation of beneficiary without the consent of the beneficiary, but 
no such change is effective or binding unless it is received by the 
office prior to the death of the member. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-11(7)(8) 

71-05-05-06. Lack of a designated beneficiary. If no beneficiary 
is designated by a member, any benefits due and payable must be paid to 
the estate. If the member has elected the one hundred percent joint and 
survivor option, and the designated beneficiary predeceases the member, 
the option must be canceled and the member's benefits must be returned 
to its unreduced amount. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-11 

71-05-05-07. Amount of early retirement benefit. The early 
retirement benefit must be an amount actuarially reduced from the normal 
retirement benefit by one-half of one percent for each month (six 
percent per year), that the member is younger than age fifty-five on the 
date the member's early retirement benefit commences. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-11 

71-05-05-08. Retirement - Dua1 membership. In the event a member 
elects to begin drawing monthly benefits while continuing to participate 
in North Dakota public employees retirement system or teachers• fund for 
retirement, retirement calculations must be based upon salary earned in 
the employ of the highway patrol as a patrolman. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-14.1(1)(c) 
Law Implemented: NDCC 39-03.1-14.1 

Section 
71-05-06-01 
71-05-06-02 

CHAPTER 71-05-06 
RETURN OF CONTRIBUTIONS 

Return of Contributions - Conditions for Return 
Effect of Return 
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71-05-06-01. Return of contributions - Conditions for return. 
The accumulated contributions of a member who terminates permanent 
employment: 

1. Before accumulating ten years of service credit must be 
automatically refunded unless the member elects to remain in 
an inactive status. 

2. After accumulating ten years of service credit, accumulated 
contributions must be refunded upon application filed with the 
retirement office. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-10.1 

71-05-06-02. Effect of return. Refund of accumulated 
contributions cancels all service credit accumulated prior to the refund 
and extinguishes the right to any benefits provided by North Dakota 
Century Code chapter 39-03. Any former member returning their refund, 
with interest at the actuarial rate of return, within sixty days from 
withdrawal must be reinstated. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-10.1 

Section 
71-05-07-01 
71-05-07-02 

CHAPTER 71-05-07 
RETURN TO SERVICE 

Return to Service - Retired Member 
Return to Service - Disabled Member 

71-05-07-01. Return to service - Retired member. The benefits of 
a retired member who returns to permanent employment must be suspended. 
Upon final retirement, the member 1 s benefit must be recalculated as 
follows: 

1. If the period of subsequent employment is less than two years, 
the member may elect: 

a. A return of the member 1 s contributions made after 
reemployment, and the suspended benefit restored, adjusted 
for the member 1 s age at final retirement and for benefit 
payments received prior to reemployment; or 

b. A recalculation of the member 1 s benefit based on the 
benefit provisions in effect at the member 1 s initial 
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retirement, but adjusted to take account of age at final 
retirement, benefit payments received prior to 
reemployment, and salary and service credits accrued 
during the period of subsequent employment. 

2. If the period of subsequent employment is more than two years, 
the member 1 s benefit must be based on the benefit prov1s1ons 
in effect at final retirement and shall include the member•s 
age and salary earned during the period of reemployment 
together with total service earned before and after 
reemployment, adjusted to take account of benefit payments 
received prior to reemployment. If a different option is 
selected at the second retirement date, the member and office 
will submit information as required to make an actuarial 
determination of the elected benefit and the related payment 
of such. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-11 

71-05-07-02. Return to service - Disabled member. If the 
recipient of a disability benefit returns to work, said member is 
responsible for reporting employment to the public employees retirement 
system. 

1. If a member is working in a permanent full-time position and 
is eligible to participate in the North Dakota highway 
patrolmen 1 s retirement system, monthly benefits from the North 
Dakota highway patrolmen•s retirement system must be 
suspended. If an individual is not able to continue 
employment for at least nine months, said member may resume 
disability status with the North Dakota highway patrolmen•s 
retirement system. 

2. If a member is rece1v1ng disability benefits from the North 
Dakota highway patrolmen•s retirement system, and returns to 
employment not covered under the highway patrolmen•s 
retirement system, disability benefits may continue for up to 
nine months. 

3. If a member becomes ineligible for a disability benefit from 
the North Dakota highway patrolmen•s retirement system, the 
disability benefit will be discontinued on the date the member 
becomes ineligible for disability status. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-11 
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Section 
71-05-08-01 

71-05-08-02 

CHAPTER 71-05-08 
QUALIFIED DOMESTIC RELATIONS ORDERS 

Payment in Accordance With Qualified Domestic 
Relations Orders 

Qualified Domestic Relations Orders Procedures 

71-05-08-01. Payment in accordance with qualified domestic 
relations orders. Retirement benefits must be paid in accordance with 
any qualified domestic relations order (QDRO) issued in ~ompliance with 
subsection 4 of North Dakota Century Code section 39-03.1-11. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-14.2 
Law Implemented: NDCC 39-03.1-14.2 

71-05-08-02. Qualified domestic relations orders procedures. 

1. Upon receipt of a domestic relations order, the board shall 
send an initial notice to each person named therein, including 
the member and the alternate payee named in the order, 
together with an explanation of the procedures followed by the 
fund. 

2. Upon receipt of a domestic relations order, the board shall, 
if the account is in pay status or begins pay status during 
the review, segregate in a separate account of the fund or in 
an escrow account amounts which the alternate payee would be 
entitled to by direction of the order, if any. 

3. Upon receipt of a domestic relations order, the board shall 
review the domestic relations order to determine if it is a 
qualified order. 

4. If the order becomes qualified within eighteen months of the 
initial receipt, the executive director shall: 

a. Send notice to all persons named in the order and any 
representatives designated in writing by such person that 
a determination has been made that the order is a 
qualified domestic relations order. 

b. Comply with the terms of the order. 

c. If a segregated account or an escrow account has been 
established for an alternate payee, distribute the amount, 
plus interest at a rate determined by the board, to the 
alternate payee. 
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5. In the event the order is determined not to be a qualified 
domestic relations order or a determination cannot be made as 
to whether the order is qualified or not qualified within 
eighteen months or receipt of such order, the board shall: 

a. Send written notification of such to all parties. 

b. If a segregated account or an escrow account has been 
established for an alternate payee, distribute the amounts 
in the segregated account or escrow account, plus interest 
at a rate determined by the board, to the person or 
persons who would be entitled to receive such amount in 
the absence of an order. 

c. If determined after the expiration of the eighteen-month 
period the order (as modified, if applicable) is a 
qualified domestic relations order, the qualified domestic 
relations order must be applied prospectively only. 

History: Effective October 1, 1991. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-14.2 
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JANUARY 1992 

71-02-01-01. Definitions. 
chapter 54-52 and this article: 

As used in North Dakota Century Code 

1. 11 Accumulated contributions 11 means the total of all of the 
following: 

a. The employee account fund balance accumulated under the 
prior plan as of June 30, 1977. 

b. The vested portion of the employee 1 s 11 vesting fund 11 

accumulated under the prior plan as of June 30, 1977. 

c. The member 1 s mandatory contributions made after July 1, 
1977. 

d. The interest on the sums determined under subdivisions a, 
b, and c, compounded annually at the rate of five percent 
from July 1, 1977, to June 30, 1981, six percent from 
July 1, 1981, through June 30, 1986, and one-half of one 
percent less than the actuarial interest assumption from 
July 1, 1986, to the member 1 s termination of employment or 
retirement. 

e. The sum of any employee purchase or repurchase payments. 

2. 11Actuarial equivalent 11 means a benefit calculated to be of 
equal value to the benefit otherwise payable when computed on 
the basis of assumptions and methods adopted for this purpose 
by the board. 

3. 11 Alternative retirement system 11 means the teachers• fund for 
retirement, the highway patrolmen•s retirement system, and the 
teachers• insurance and annuity association of America. 
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4. 11Annual enrollment period 11 is the period of time between 
May fifteenth and June fifteenth when temporary or part-time 
employees can enroll in the public employees retirement 
system. 

5. 

6. 

11 Beneficiary11 means any person in receipt of a 
provided by this plan or any person designated 
participating member to receive benefits. 

benefit 
by a 

11 Claim11 means the right to receive a monthly retirement 
allowance, the receiving of a retirement allowance, or the 
receiving of a disability benefit. 

7. 11 Continuously employed 11 means any period of employment 
uninterrupted by voluntary or involuntary termination or 
discharge. A member who has taken a leave of absence approved 
by the member's employer, not to exceed a year unless approved 
by the executive director, and returns to employment shall be 
regarded as continuously employed for the period. 

8. 11 Contribution 11 means the payment into the fund of nine and 
twelve-hundredths percent of the salary of a member. 

9. 11 Interruption of employment 11 is when an individual is inducted 
(enlists or is ordered or called to active duty into the armed 
forces of the United States) and leaves an employment position 
with a state agency or political subdivision, other than a 
temporary position. The individual must have left employment 
to enter active duty and must make application for 
reemployment within ninety days of discharge under honorable 
conditions. 

10. 11 Leave of absence 11 means the period of time up to one year for 
which an individual may be absent from covered employment 
without being terminated. At the executive director's 
discretion, the leave of absence may be extended not to exceed 
two years. 

11. 11 0ffice 11 means the administrative office of the public 
employees retirement system. 

12. 11 Participating employer 11 means an employer who contributes to 
the North Dakota public employees retirement system. 

13. 11 Pay status 11 means a member is receiving a retirement 
allowance from the fund. 

14. 11 Permanent and total disability11 means the inability to engage 
in any substantial gainful activity by reason of any medically 
determinable physical or mental impairment which can be 
expected to result in death or has lasted or can be expected 
to last for a continuous period of not less than twelve 
months. 
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15. 11 Plan administrator 11 means the executive director of the North 
Dakota public employees retirement system or such other person 
or committee as may be appointed by the board of the North 
Dakota public employees retirement system from time to time. 

16. 11 Plan year 11 means the twelve consecutive months commencing 
July first of the calendar year and ending June thirtieth of 
the subsequent calendar year. 

+5-:- 17. 11 Prior plan 11 means the state employees 1 retirement system 
which existed from July 1, 1966, to June 30, 1977. 

+6-:- 18. 11 Retiree 11 means an individual receiving a monthly allowance 
pursuant to chapter 54-52. 

19. 11 Service credit 11 means increments of time to be used in the 
calculation of retirement benefits. Service credit may be 
earned as stated in section 71-02-03-01 or may be purchased or 
repurchased according to section 71-02-03-02.1. 

20. 11 Substantial gainful activity 11 is to be based upon the 
totality of the circumstances including: consideration of an 
individual 1 s training, education, experience, their potential 
for earning at least seventy percent of their predisability 
earnings; and other items deemed significant on a case-by-case 
basis. Eligibility is based on an individual 1 s employability 
and not actual employment status. 

4-'r-:- 21. 11 Termination of employment 11 means a severance of employment by 
not being on the payroll of a covered employer for a m1n1mum 
of one month. Approved leave of absence does not constitute 
termination of employment. 

History: Amended effective September 1, 1982; November 1, 1990; 
September 1, 1991; January 1, 1992 . 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52 

71-02-05-01. Eligibility. It membei 'Sind± be eutitled t"O a 
disability Iethement beuefit ptovided a±± o-f the followiug oeettr:-

+-:- 'fiTe mentbei Ietiies £rom active employment w±ttt the employei 
'B1Td £±i-e-s a Wiitlen application fVr a disability Iethement 
benefit w±ttt the office on a -form ptesctibed fVr ttrat putpose 
by the boatd. 

r. 'fiTe n1embet ITa-s been appioved fVr a disability benefit ttrtde-r 
the fedetal Social Secutity ftet7 

3-:- 'fiTe membei ITa-s executed a Ielease o-f infot~nation -form 
authotizing the social secutity adminishation t"O fuulish the 
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b-cnn-d rith evidence o-f continued disability when tequested by 
the boatd. 

~ The membet ±s not eligible for not mal tetitement benefits . 
Repea l ed ef fec t ive J anuary 1, 1992 . 

Hi st ory : Amended effecthe Septembet h ~ Novembet h ~ 
General Authority: NBee 5~ 52 e~ 
Law Implemented: NBee 5~ 52 17 , 5~ 52 17(3)(d) 

71-02-05-02 . Commencement of benefit . H the application ±s 
fi-l-ed ttithin rirly days o-f the ~ o-f the detetmination that the membet 
±s entitled t'O a social secut ity disability benefit , the 'St-at-e 
disability benefit siTaH be payable beginning the first o-f the llt0'1lth 
coincident rith or following the effecthe ~o-f the social secutity 
award or~ o-f Tast tetitement conhibution , tthichevet ±s ttre -l-at-er 
dat-e-:- H the app 1 ic a tion ±s not £±Ted "ith in rirly days o-f ttre social 
secutity detetmination, the beuefit siTaH commence on the first day o-f 
the lltV'1lth wh±ctt follotts =eh detetminatiou . Rep ea l ed effecti ve 
J anua ry 1, 1992 . 

History : Amended effecthe Septembet h ~ Novtmbet h ~ 
General Authority: NBee 5~ 52 e~ 
Law Implemented: NBee 54 52 17 

71-02-05-03 . 
disabili ty benefit . 

Continuation cancellation Canc ell ation of 

+-:- A If a member who tecenes rece i vi ng a di sab ility tetiteme nt 
benefits siTaH coJtliuue t-o zeceive =eh benefits onTy so Tong 
as the membez ' s t-ot-zd- and permanent disability siTaH cont i nue . 
The b-cnn-d siTaH mrvt tfre right t'O V e 1 ify the COl l t i ttUed 
existence tTf ttre membez 1 s t-ot-zd- disability at zeasonable t-imes 
pr±or t'O ttre membet's notmal tetitement dat-e-:- Should ttre 
membet tefuse t'O submit t'O medical examination , ttre disab i li t y 
benefit: siTaH be discontinued ttnt-iT ttre membet submits t'O =eh 
examination bene f i t ceases to be eli gi bl e for dis ab ility 
benefits prior to the atta i nment of norma l r etiremen t age , 
that member i s el i gi bl e to draw r etirement benefits as 
spec if ied in North Dakota Century Code section 54- 52- 17. 

2-:- -H a membez rece~V11l9 a disabilit:g benefit ceases -t-o be 
eligible for social secut ity disability pr±or t'O attainment o-f 
age sixty fhe, =eh :faet siTaH he tepotted :in Ntitiug t'O the 
b-cnn-d ttithin twenty one days o-f the ~ ttre membet teceives 
notice from ttre social security adminislzation 0'£ =eh f-o-s-s-:-
H =eh tttitten tepott ±s not ptovided , ttre membet W"i±h ttp"On 

ttre membet's subsequent tel:itement , not he eligible for 
benefits for a petiod o-f 'S"ix months follotting the~ o-f the 
membet ' S tetitemenl: , :in addition t'O the ftiOnths wh±ctt ntay mrvt 
elapsed s±nee ttre member received notice t:rf ttre tezmination o-f 
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social secutit~ disabilit~ -and -in wh±ch the membet tecehed a 
disabilit~ benefit t%1TCieT th±s pl-an-:-

History: Amended effective January 1, 1992. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-17 

71-02-05-05. Conditions for changing to a disability retirement 
benefit from an early reduced retirement benefit. A member may elect to . 
start rece1v1ng an early reduced retirement benefit, should the member 
be eligible to do so, pending a disability determination by the fedetal 
social secutit~ office or appeal. Upon teceipt o£ the rece1v1ng a 
disability determination letlet, the membet or tethee nray ~ £-o-r a 
disabilit~ tethement benefit. The, the disability benefit will be 
calculated and a differential payment made retroactive £rom the date o£ 
the first eat.""l-y reduced benefit pa~ment ±£ the application ±s fi-l-ed 
within rixty days o£ the social securit~ determination. H the 
application ±s JTOt T-:i±eti within rixty days o£ the social securit~ 
detetmination, the benefit commences on the first day o£ the llt01Tttt 
following "SttC'h determination to the first day of the month following the 
member's termination from covered employment. 

History: Effective September 1, 1982; amended effective November 1, 
1990; January 1, 1992. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-17 

71-02-05-06. Determination of disability- Procedures . 

1. Application . 

a. If the member is unable or unwilling to 
application, the member's legal representative 
the member's disability application . 

file an 
may file 

b. The application must explain the cause of the disability, 
the limitations caused by the disability, the treatment 
being followed, and the effect of the disability on the 
individual's ability to be engaged in any gainful 
occupation for which the person is, or could become, 
reasonably fitted by education, training, or experience . 

c. The application must be filed with the executive director. 

2. Plan administrator. 

a. The board may retain a plan administrator to evaluate and 
make recommendations on disability retirement 
applications. 
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b. The plan administrator shall review all medical 
information provided by the applicant. 

c. The plan administrator is responsible to determine 
eligibility for disability benefits and advise the 
executive director of the decision in writing. 

d. The executive director shall notify the applicant in 
writing of the decision. If the applicant is determined 
not to be eligible for disability benefits, the executive 
director shall advise the applicant of the appeal 
procedure. If the applicant is deemed eligible for 
disability benefits, benefits must be paid pursuant to 
subsection 5. 

3. Medical examination. 

a. The applicant for disability retirement shall provide the 
plan administrator with medical examination reports as 
requested. 

b. The member is liable for any costs incurred by the member 
in undergoing medical examinations and completing and 
submitting the necessary medical examination reports, 
medical reports, and hospital reports. 

4. Appeal. 

a. The applicant may appeal an adverse determination to the 
board by providing a written notice of appeal within sixty 
days of the date that the plan administrator mailed the 
decision. 

b. The board shall consider all appeals at regularly 
scheduled board meetings. The applicant must be notified 
of the time and date of the meeting and may attend or be 
represented by legal counsel. The executive director 
shall provide to the board for its consideration a case 
history brief that includes membership history, medical 
examination summary, and the plan administrator 1 s 
conclusions and recommendations. The board shall make the 
determination for eligibility at the meeting unless 
additional evidence or information is needed. The 
discussion concerning disability applications must be 
confidential and closed to the general public. 

5. Payment of annuity. If awarded, the disability annuity is 
payable on, or retroactive to, the first day of the month 
following the member•s termination from covered employment 
minus any early retirement benefits that have been paid. 

6. Redetermination and recertification. 
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a. A disabled annuitant's eligibility must be recertified as 
specified by the plan administrator. The plan 
administrator may waive the necessity for a 
recertification, if the facts warrant this action. 

b. The plan administrator will send a recertification form by 
certified mail with return receipt to the disabled 
annuitant to be completed and sent back to the fund. If 
completed recertification has not been received by the 
recertification date set in subdivision a, benefits will 
be suspended effective the first of the month following 
that date. Benefits will be reinstated the first of the 
month following recertification by the plan administrator. 

c. The plan administrator may require the disabled annuitant 
to be reexamined by a doctor at the annuitant's own 
expense. The submission of medical reports by the 
annuitant, and the review of those reports by the board's 
medical consultant, may satisfy the reexamination 
requirement. Upon recertification, the disabled annuitant 
must be reimbursed up to four hundred dollars for the cost 
of the required reexamination. 

d. The plan administrator will make the recertification 
decision. The decision may be appealed to the board 
within ninety days of receiving the written 
recertification decision. 

e. If it is determined that the disability annuitant was not 
eligible for benefits during any time period when benefits 
were provided, the executive director may do all things 
necessary to recover the erroneously paid benefits. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-52-17 
Law Implemented: NDCC 54-52-17, 54-52-26 

71-02-05-07. Optional benefits. An individual deemed eligible 
for a disability benefit may elect, as provided in this section, to 
receive one of the following optional benefits in lieu of the regular 
disability benefit. Under no circumstances is an option available if 
the calculation of the optional benefit to which the member is entitled 
results in an amount which is less than one hundred dollars. 

1. One hundred percent joint and survivor benefit. A member 
shall receive an actuarially reduced retirement benefit during 
the member's lifetime and after the member's death the same 
amount will be continued to the member's surv1v1ng spouse 
during the spouse's lifetime. The designated beneficiary is 
limited to the member's spouse. Should the member remarry and 
wish to change such designation, a new actuarial retirement 
benefit will be calculated. Payments of benefits to a 
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member•s surv1v1ng spouse must be made on the first day of 
each month commencing on the first day of the month following 
the member•s death, provided the beneficiary has supplied a 
marriage certificate, death certificate, and is still living. 
Benefits terminate in the month in which the death of the 
beneficiary occurs. 

2. Fifty percent joint and survivor benefit. A member shall 
receive an actuarially reduced benefit during the member 1 s 
lifetime and after the member•s death one-half the rate of the 
reduced benefit will be continued to the member•s spouse 
during the spouse 1 s lifetime, and terminates in the month the 
death of the beneficiary occurs. 

3. Five-year or ten-year certain option. A member may elect an 
option which is the actuarial equivalent of the member•s 
normal, early, or deferred vested retirement pension payable 
for life with a five-year or ten-year certain feature, as 
designated by the member. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-17 

71-02-05-08. Transitional period. For purposes of providing a 
transition period during the twelve-month application period provided 
under previous law, amendments to chapter 71-02-05 dated January 1, 
1992, apply to disabled employees who terminated on or after July 1, 
1991. However, the previous rules will continue in effect for disabled 
employees who terminated before July 1, 1991. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-17 
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TITLE 74 

Seed Corrmission 
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AUGUST 1991 

74-03-01-11. Seed sampling and laboratory inspection. 

1. Identification in storage. Field inspected seed must be 
positively identified by lot number (field inspection number) 
at all times. Bins of bulk lots of uncleaned or cleaned seed 
should be marked. Bags should be identified by a stenciled 
lot number or an identification tag securely sewn or fastened 
to the bag. 

2. Germination sample. To speed up tagging and determine 
suitability of seed prior to conditioning a representative 
sample of seed from each field which has passed field 
inspection may be submitted to the state seed department soon 
after the crop is harvested. A special seed envelope for this 
sample is furnished the grower. This sample should be cleaned 
on a small mill or hand sieve to correspond as nearly as 
possible to the condition of the entire lot after cleaning or 
conditioning. Only a germination test and embryo test in the 
case of susceptible barley varieties is made on this sample. 
This germination test and embryo test (in the case of barley) 
can be used in the final tagging of the lot and all sublets. 
A grqwer may, however, request a new test on each lot after 
final conditioning or delay the germination test and embryo 
test until after conditioning. The labeler is responsible for 
the germination stated on the seed label. 

3. Sampling procedures. 

a. All seed lots for final certification should be sampled 
during conditioning by taking samples from the mills at 
periodic intervals. 

b. Specific instruction to samplers are found on the reverse 
side of the report. 
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4. Maximum lot size and numbering. 

a. Th-e maximttm rire o-f Tot -far sampling o-f Ceteals and fTax 
±s~lmndzedbttshels [176.28 dekaliters] -far bagged 
S"e"ed7 w±ttt no maxinmm rire -far bu±k ~ For grasses and 
legttmes , the maxiumm s±re o-f Tot -far sampling shaH b-e two 

thottsand powtds E 987 . 18 kilograms] . 
samples 'C'dTt b-e combined 'i21Tder one 

When desired, sttblot 
Tot uumbez. 

inspection uttmbers should n-ot b-e chauged. Th-e maximttm 
s±re -foT tmy bagged Tot ±s two thousand bushels [784 . 78 
dekaliters] . BttBc cer t ified T1rl-s do n-ot have a maximum 
r±m±t except b±n capacity. &ark registered ~ ~ 
requires one sample per two thousaud bushels [784.78 
dekaliters] wh±Te bu±k certified~~ requires one 
sample p-er b±n The maximum lot size for bagged cereal 
grain and flax is two thousand bushels [704.78 
dekaliters]. The maximum lot size for all bagged other 
crops is five hundred bags. For all crops, one sample for 
each lot is required, except small seeded legumes and 
grasses. Small seeded legumes and grasses, one sample for 
fifteen thousand pounds [6803.85 kilograms] is required. 
Bulk certified and registered class lots do not have a 
maximum size limit except bin capacity. Bulk certified 
class requires one sample per lot. Bulk registered class 
requires one sample per two thousand bushels [704.78 
dekaliters]. 

b. The lot number should be preceded by the initials of both 
the variety and kind of seed. When large lots of seed are 
broken up into smaller lots and conditioned at different 
times, a sublot number should be used. For example, the 
seed from a field of Larker barley, which has field 
inspection number eight hundred ninety-seven, will be 
designated as lot lb 897 . If only a part of the entire 
lot is conditioned at one time, the sublet will be 
designated lb 897-1. When another portion of the lot is 
conditioned, this sublet will be designated lb 897-2. 

5. Bulking seed lots. Seed from different fields of the same 
kind and variety, which have passed field inspection, may be 
bulked if the seed is of the same class, generation, or 
general quality. If the seed of different classes or 
generations is bulked, the seed becomes eligible for the 
lowest class only. 

6. Conditioning. 

a . Al l field inspected seed which is to be tagged and sealed 
must be conditioned and must meet the m1n1mum seed 
standards and conditioning requirements for the crop and 
class . 
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b. Field inspected seed may be conditioned either by the 
grower or at an approved seed conditioning plant. 

7. Conditioning by farmer/grower- Procedure. 

a. Condition the seed. A farmer/grower does not need an 
approved conditioning plant permit if the farmer/grower 
conditions seed on the farmer's/grower's premises. 

b. Meets farmer/grower requirements for equipment and 
management. 

c. Complete section A of 
sampler's report, sign, 
department at Fargo. 

the grower's declaration, 
and mail to the state 

8. Conditioning at an approved plant. 

and 
seed 

a. Growers must fill in grower's declaration - section B or 
c. 

b. The completed grower's declaration should be presented to 
the manager of the approved conditioning plant when the 
seed is delivered for conditioning. 

c. After conditioning, all seed is sampled by the authorized 
sampler in the plant. 

9. Regulatory sampling. The state seed department may resample 
any lot of seed either before final certification or after the 
seed is tagged and sealed. 

10. laboratory analysis. 

a. All laboratory testing shall be done by qualified 
personnel of the state seed department. Analysis and 
tests of seed samples and definition of analysis terms 
shall be in accordance with the rules of the association 
of official seed analysis. 

b. If more than one sample of seed is tested from the same 
lot without additional conditioning, an average shall be 
taken of all tests made. 

History: Amended effective May 1, 1986; May 1, 1988; December 18, 1989i 
August 1, 1991. 
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16 
law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18 

74-03-02-04. 
triticale). 

Seed standards (wheat - oats - barley - rye -
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Seed count required on wheat, barley, and durum. 

Standards for Each Class 
Factor Foundation Registered Certified 

Pure seed 
(minimum)* ....... . 

Total weed seeds 
(maximum) ....... . 

Other varieties** .. 
Other crop seeds 

(maximum) ....... . 
Inert matter 

(maximum)*** ..... 
Prohibited noxious 

weed seeds+ ..... . 
Objectionable weed 

seeds (maximum) ++ 
Germination+++ ..... 

99.0 percent 

2 per pound 
1 per 2 pounds 

1 per 2 pounds 

1.0 percent 

none 

1 per 4 pounds 
85.0 percent 

99.0 percent 

5 per pound 
1 per pound 

1 per pound 

1.0 percent 

none 

1 per 2 pounds 
85.0 percent 

99.0 percent 

10 per pound 
3 per pound 

3 per pound 

1. 0 percent 

none 

1 per pound 
85.0 percent 

* The standard for durum and rye shall be 98.0 percent minimum. 

**Other varieties shall not include variations which are 
characteristic of the variety. 

*** For all crops foreign matter other than broken seed shall not 
exceed 0.2 percent. Durum and rye may contain 2.0 
percent maximum inert matter. 

+ Prohibited noxious weed seed including the seeds of quackgrass. 

++Objectionable weed seeds shall include the following: dodder, 
wild mustard, wild oats, hedge bindweed (wild morning glory), 
field pennycress (frenchweed), giant ragweed (kinghead), 
falseflax, and dragonhead. 

+++ Winter wheat and rye minimum 80.0 percent. 

Note : The ~ 'S1II'ttt con ten t o-f any c-hrs-s o-f c e 1 ti fie d 'S'e"e'd o-f 
ha1ley strzd± lTOt exceed 'four petceul unless a special 'S'e"e'd 
treatment h-as b-een applied. The pexcentage o-f ~ 'S1II'ttt a'S 

detenniued by ttre embxyo t-e-st w±H be ptinted on ttre ce1tificatiou 
t-ag '01..'" labeled w±th an apptot~ed 'S'e"e'd heatment. The foundation 
c-hrs-s o-f bat ley h-as a %eT'C7 to lei auce ror baxley sh ipe mosaic 
v±rtts A barley grower is responsible for having a loose smut test, 
by an official lab, on the harvested seed of each field of barley. 
If seed from more than one field is blended without having a test 
for each field, a loose smut test must be made on each seed lot or 
sublot. The percentage of loose smut will be printed on the 
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certification certificate or labeled with an approved seed 
treatment. Any seed lot that exceeds two percent loose smut, that 
is not treated with an approved seed treatment must carry a 
statement on the certification certificate that seed is 
recommended to be treated. The foundation class of barley has a 
zero tolerance for barley stripe mosaic virus. 

History: Amended effective May 1, 1986; May 1, 1988; December 18, 1989i 
August 1, 1991. 
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16 
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18 

74-03-12-03. Field standards. 

1. Isolation. A strip at least five feet [1.52 meters] wide 
which is either mowed, uncropped, or planted to some other 
separable crop shall constitute a field boundary for the 
purpose of isolation. 

2. Specific requirements (soybean). 

* 

** 

Factor 
Maximum Tolerance 

Foundation Registered Certified 

Other varieties* ... 
Corn and sunflower 

plants bearing seed 
Prohibited noxious 

0.1 percent 0.2 percent 

none 

weeds ** . . . . . . . . . . . . . none 
Objectionable 

weeds*** . ........ .. . none 

none 

none 

none 

0.2 percent 

none 

none 

none 

Other varieties shall not include variations which are 
characteristic of the variety inspected. 

Prohibited noxious weeds include only field bindweed, l eafy 
spurge, and Russian knapweed. The tolerance for other 
noxious and common weeds will be determined by the 
inspector based on the amount and separability of the 
seed from the crop being cons i dered and the development 
of the crop and the weed . 

*** Objectionable weeds i nclude ni ghtshade species and 
cocklebur. 

3. Specific requirements (field peas) . 
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Factor 
Maximum Tolerance 

Foundation Registered Certified 

Other varieties * 0.01 percent 0.01 percent 0.01 percent 
Other crops 

(inseparable) none none none 
Prohibited noxious 

weeds** .......... none none none 

*Other varieties shall not include variations which are 
characteristic of the variety inspected. 

** Prohibited noxious weeds include only field bindweed, leafy 
spurge, and Russian knapweed. The tolerance for other 
noxious and common weeds will be determined by the 
inspector based on the amount and separability of the 
seed from the crop being considered and the stage 
development of the crop and the weed. 

History: Amended effective May 1, 1986; August 1, 1991. 
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16 
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18 

74-03-13-03. Specific field standards (dry field beans). 

Maximum Tolerance 
Factor Foundation Registered Certified 

Other varieties or 
classes * 0.03 percent 0.05 percent 0.1 ............... 

Inseparable other crops ... none none none 
Prohibited noxious weeds ** none none none 
Objectionable weeds *** none none none ... 

Bacterial bean blights 
(leaves) ............... .005 percent .005 percent .005 
(pods) ** **** .......... none none none --Anthracnose ................ none none none 

Wilt ...................... none none none 
Common bean mosaic ........ none 0.5 percent 1.0 

* Other varieties shall not include variations which are 
characteristic of variety. 

percent 

percent 

percent 

** Duting second inspect:ion, ttre inspectot w±H 'St1!tke (flag) any are-a 
£ottnd: w±th a bactetial blight:ed pod-:- The gtowet shaH isolate -and 
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*** 

**** 

not hatvest within a C1Te hundted fool [39.5 metet] radius C'f 
1ri± staked (flagged) ateas. 6ne blight infected p-od or slaked area ±s 
allowed pe-r t-en acres H heclates] f:rf ptoduclion. H any staked 'ZlT'e1!"S 

are hatvesled with ttre ptoducliou field, ttre enlhe fie-l-d ±s Iejecled. 
Prohibited noxious weeds include only field bindweed. 

Objectionable weeds include nightshade species and cocklebur. 

During second inspection, the inspector will use the following 
procedures to isolate bacterial blighted area of a field. Using 
these procedures will allow the inspector to try to save as much 
of the field as possible. It is understood that when blighted 
spots are found throughout the field, it becomes impractical to 
try to isolate and save portions of the field. This decision to 
isolate or not in such cases will be made by the inspector . 

1. The grower shall isolate and not thresh within a one hundred 
foot [30.5 meter] radius of all staked (flagged) plants. 
Leave flag by plants with blight infected pods. 

2. Blight infected areas of field should be isolated. Each 
corner of the area to be left isolated and unthreshed should 
be marked by flags. Isolated area should not be threshed 
within one hundred feet [30.5 meters] of flags. 

3. Areas to be isolated must be mapped out on field inspection 
report. 

4. In any case, it is important that blighted areas be clearly 
defined by flags . These blighted areas must be left 
unthreshed while the rest of the field is threshed . The 
inspector may recheck the field to ensure that these blighted 
areas were indeed left. Failure to leave the rejected area 
will result in total field being rejected. 

History: Amended effective May 1, 1986; May 1, 1988; December 18, 1989i 
August 1, 1991. 
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16 
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18 

74-03-13-04 . Seed standards (dry field beans) 
required on dry field beans. 

Standards for Each Class 

Seed count 

Factor Foundation Registered Certified 

Pure seed (minimum) * . 98.5 percent 
Inert matter 

( . ) ** 1 5 t max1mum .. .. .. .. . percen 

98.5 percent 

1.5 percent 
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Total weed seeds 
(maximum) ........... none none 2 per pound 

Other varieties or 
classes ............. 0.01 percent 0.05 percent 0.1 percent 

Other crops 
(maximum) ........... none none 1 per 2 pounds 

Prohibited noxious 
weed seeds .......... none none none 

Objectionable weed 
seeds *** ........... none none none 

Germination 
(minimum) ........... no standard 85.0 percent 85.0 percent 

Bacterial blight 
test **** ........... pass pass pass 

* Foreign matter other than broken seed may not exceed 
0.50 percent. 

**Splits and cracks cannot exceed 1.0 percent. 

*** 

**** 

Objectionable weed seeds include those of buckhorn, dodder, hedge 
bindweed (wild morning glory), field pennycress, (frenchweed), 
hoary alyssum, horsenettle, quackgrass, wild oats, wild mustard, 
wild vetch species, giant foxtail, wild radish, nightshade 
species, and cocklebur. 

The grower shall be responsible for having a bacterial blight 
test on the harvested seed of each field of dry field 
beans. 

A seed treatment to reduce surface bacterial contamination of the seed 
coat is recommended. 

History: Amended effective May 1, 1986; December 18, 1989; August 1, 
1991. 
General Authority: NDCC 4-09-03, 4-09-05, 4-09-16 
Law Implemented: NDCC 4-09-16, 4-09-17, 4-09-18 

1054 



TITLE 75 

Department of Human Services 
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OCTOBER 1991 

OBJECTION 

THE LEGISLATIVE COUNCIL 1 S COMMITTEE ON ADMINISTRATIVE RULES OBJECTS TO 
NORTH DAKOTA ADMINISTRATIVE CODE CHAPTER 75-02-04.1 RELATING TO CHILD 
SUPPORT GUIDELINES . 

The committee objects to this rule because : 

1. Both parents have a legal duty to support their chi ldren . 

2. Any guidelines adopted to ensure proper child support amounts 
are paid upon divorce must be based on the best i nterests of 
the child . 

3. The obligor model adopted by the Department of Human Services 
establishes child support amounts by using a percentage of the 
obligor•s income and does not take into considerat i on the 
income of the custodial parent. 

4. The income shares model considered, but not adopted , by the 
department combines the income of both parents and requires 
the parties to contribute child support in proportion to the 
i ncome each receives. 

5. Public opinion expressed by the parties directly affected (the 
parents) strongly supports the income shares model over the 
obligor model because of the inherent fairness of that 
proposal. The best interests of the child would be better 
served by adoption of the income shares model as it wou ld 
provide not only sufficient financial resources for the ch il d 
but should provide for more harmonious relationships due to 
the fairness of the income shares model. 
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Section 28-32-03.3 provides that after the filing of a committee 
objection, the burden of persuasion is upon the agency in any action for 
judicial review or for enforcement of the rule to establish that the 
whole or portion thereof objected to is within the procedural and 
substantive authority delegated to the agency. If the agency fails to 
meet its burden of persuasion, the court shall declare the whole or 
portion of the rule objected to invalid and judgment shall be rendered 
against the agency for court costs. 

History: Effective August 9, 1991. 
General Authority: NDCC 28-32-03.3 
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NOVEMBER 1991 

AGENCY SYNOPSIS: Regarding proposed amendments to 
Administrative Code section 75-02-06-16(2). Rate 
ratesetting for nursing home care. 

North Dakota 
determinations 

The proposed amendments increase incentives payable to nursing 
facilities with an acutal rate below the limit rate for indirect care 
costs in an amount equal to 70% times the difference between the actual 
rate, exclusive of inflation indices, and the limit rate , exclusive of 
current inflation indices. The existing rules set a maximum incent i ve 
of $1.85. The amendment increases the maximum to $2 .60 . 

The amendment also establishes an operating margin of three percent 
based upon the lesser of actual direct care and other di rect care rates, 
or the limit rate. 

Both of these amendments have the effect of increasing nursing rates . 
The proposed amendments are intended to allow the department to conform 
to the requirements of Senate Bill No. 2021. Senate Bill No . 2021 
conditions the appropriation of general funds to the Medicaid program , 
for the purpose of paying increased rates in nursing facilities, upon 
the approval of necessary state plan amendments by the Hea l th Care 
Financing Administration. The proposed rule was adopted as an i nter i m 
final rule, effective April 1, 1991. 

75-02-06-16. Rate determinations. 
' 

1. Each cost category actual rate is calculated using the 
allowable historical operating costs and adjustment factors 
provided for in subsection 4 divided by standardized 
resident 1 s days for the direct care cost category and resident 
days for other direct care, indirect care , and property cost 
categories. The actual rate as calculated is compared to the 
limit rate for each cost category to determine the lesser of 
the actual rate or the limit rate . The lesser rate for di rect 
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care is then multiplied times the weight for each 
classification in subsection 5 of section 75-02-06-17 to 
establish the direct care rate for that classification. The 
lesser of the actual rate or the limit rate for other direct 
care, indirect care, and property costs, and the adjustments 
provided for in subsections 2 and 3 are then added to the 
direct care rate for each classification to arrive at the 
established rate for a given classification. 

2. a. Incentives. For a facility with an acutal rate below the 
limit rate for indirect care costs, an amount equal to 
seventy percent times the difference between the actual 
rate, exclusive of inflation indices, and the limit rate, 
exclusive of current inflation indices, up to a maximum of 
one dolla% ~eighty five two dollars and sixty cents 
will be included as part of the indirect care cost rate. 

b. Operating margins. A facility will receive an operating 
margin of three percent based on the lesser of the actual 
direct care and other direct care rates or the limit rate 
exclusive of current inflation indices. The three percent 
operating margin will then be added to the rate for the 
direct care and other direct care cost categories. 

3. Limitations. 

a. The department shall accumulate and analyze statistics on 
costs incurred by the nursing facilities. These 
statistics may be used to establish reasonable ceiling 
limitations and incentives for efficiency and economy 
based on reasonable determination of standards of 
operations necessary for efficient delivery of needed 
services. These limitations and incentives may be 
established on the basis of cost of comparable facilities 
and services and may be applied as ceilings on the overall 
costs of providing services or on specific areas of 
operations. It shall be the option of the department to 
implement the ceilings so mentioned at any time based upon 
the information available and under guidelines required 
within the regulations of title XIX. 

b. The department will review, on an ongoing basis, aggregate 
payments to nursing facilities to determine that payments 
do not exceed an amount that can reasonably be estimated 
would have been paid for those services under medicare 
payment principles. If aggregate payments to nursing 
facilities exceed estimated payments under medicare, the 
department may make adjustments to rates to establish the 
upper limitations so that aggregate payments do not exceed 
an amount that can be estimated would have been paid under 
medicare payment principles. 
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c . Limits. All facilities except those facilities described 
in North Dakota Century Code section 50-24.4-13 will be 
used to establish a limit rate for the direct care, other 
direct care, and indirect care cost categories. This 
limit rate will be established using allowable historical 
operating costs for the report year ended June 30, 1988, 
and adjustment factors for the rate year as set forth in 
subsection 4. These -limit rates may not be rebased prior 
to the rate periods beginning January 1, 1993. The 
department will review economic trends and factors 
affecting nursing facilities to determine when rebasing of 
the limits will occur. 

(1) The limit rate for each of the cost categories will 
be established using the median rate for the 
appropriate cost category plus a fixed percentage of 
the median rate. The fixed percentage is to be 
determined as follows: 

(a) Historical costs for June 30, 1988, as adjusted, 
will be used to set rates for all facilities in 
the direct care, other direct care, and indirect 
care cost categories. 

(b) The rates for each cost category will be ranked 
from low to high. The ninetieth percentile 
ranking will be determined for the direct care 
and other direct care cost categories, and the 
seventy-fifth percentile ranking will be 
determined for the indirect care cost category . 

(c) The fixed percentage will be determined by 
subtracting the median rate from the percentile 
ranking rate and dividing the difference by the 
median rate. 

(d) The fixed percentage established under 
subparagraph c of this paragraph will be used to 
determine limits if and when rebasing of the 
limit year occurs. 

(2) A facility who has an actual rate that exceeds the 
limit rate for a cost ~ategory will receive the limit 
rate. 

(3) For the rate years beginning January 1, 1990, and 
ending December 31, 1992, a facility whose actual 
rate exceeds the limit rate for a cost category will 
receive a percentage of the difference between the 
actual rate and the limit rate as follows: 
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(a) For the rate year beginning January 1, 1990, 
forty-five percent of the difference will be 
included in the facility 1 s rate. 

(b) For the rate year beginning January 1, 1991, 
forty-five percent of the difference will be 
included··in the facility 1 s rate. 

(c) For the rate year beginning January 1, 1992, 
twenty-five percent of the difference will be 
included in the facility 1 s rate. 

4. Adjustment factors for direct care, other direct care, and 
indirect care costs. 

a. The department will utilize an independent economic 
forecast method of predicting the factors to be used to 
adjust historical allowable costs. Where possible, 
adjustment factors specific to North Dakota will be used 
to establish the adjustment for each rate year. If 
specific North Dakota data is not available, 
regional-specific or national data will be used to 
establish adjustment factors for each rate year. 
Individual adjustment factors for the cost components 
included in this subdivision will be calculated for each 
rate year. 

(1) Salaries. 

(2) Employment benefits. 

(3) Foods. 

(4) Utilities. 

(5) Drugs and nursing supplies. 

(6) Other costs. 

An adjustment factor will be separately calculated for 
direct care, other direct care, and indirect care costs 
based on the forecasted increase or decrease in the cost 
components for the eighteen months from the end of the 
report year to the end of the next rate year. 

b. The same methodology will be used to adjust the previous 
year 1 s established limit rates for direct care, other 
direct care, and indirect care costs. 

5. Rate adjustments. 

a. Desk audit rate. 
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(1) The cost report will be reviewed taking into 
consideration the prior year's adjustments. The 
facility will be notified by telephone or mail of any 
adjustments based on the desk review. Within seven 
working days after notification, the facility may 
submit information to explain why the desk adjustment 
should not be made. The department will review the 
information and make adjustments which are determined 
to be appropriate. 

(2) The desk audit rate will be effective January first 
of each rate year and will continue in effect until a 
final rate is established. 

(3) Until a final rate is effective, pursuant to 
paragraph 3 of subdivision b of this subsection, 
private-pay rates may not exceed the desk audit rate 
except as provided for in North Dakota Century Code 
section 50-24.4-19. 

(4) No reconsideration will be given by the department 
for the desk rate unless the facility has been 
notified that the desk rate is the final rate. 

b. Final rate. 

(1) The cost report may be field audited to establish a 
final rate. If no field audit is performed, the desk 
audit rate will become the final rate. 

(2) The final rate will include any adjustments for 
nonallowable costs, errors, or omissions that result 
in a change from the desk audit rate of five cents 
per day or an aggregate of one thousand dollars for 
the facility, whichever is less, that are found 
during a field audit or are reported by the facility 
within twelve months of the rate yearend. 

(3) The private-pay rate must be adjusted to the final 
rate in the second month following receipt of 
notification by the department of the final rate and 
is not retroa~tive except as provided for in 
subdivision c of this subsection. 

(4) If adjustments, errors, or omissions are found after 
a final rate has been established, the following 
procedures will be used: 

(a) Adjustments, errors, or omissions found within 
twelve months of establishment of the final rate 
and resulting in a change of at least five cents 
per day will result in a change to the final 
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rate. The change will be applied retroactively 
as provided for in this section. 

(b) Adjustments, errors, or omissions in excess of 
one thousand dollars for the facility found 
later than twelve months after the establishment 
of the final rate will be included as an 
adjustment in the report year that the 
adjustment, error, or omission was found. 

c. Adjustment of the total payment rate. The final rate as 
established will be retroactive to January first of the 
rate year, except with respect to rates paid by 
private-paying residents. Rates paid by private-pay 
residents must be retroactively adjusted and the 
difference refunded to the resident, if the desk audit 
rate exceeds the final rate by at least twenty-five cents 
per day. 

6. Rate payments. 

a. The rate as established shall be considered as payment for 
all accommodations and includes all items designated as 
routinely provided. No payments may be solicited or 
received from the resident or any other person to 
supplement the rate as established. 

b. The rate as established shall be paid by the department 
only if the rate charged to private-pay residents for 
semiprivate accommodations equals the established rate. 
If at any time the facility discounts the private pay rate 
for those periods of time that the resident is not in the 
facility, the discounted rate will be the maximum 
chargeable to the department for the same service, i.e., 
hospital or leave days. 

c. If the established rate exceeds the private pay rate, on 
any given date, the facility shall immediately report that 
fact to the department and charge the department at the 
lower rate. If payments were received at the higher rate, 
the facility shall, within thirty days, refund the 
overpayment. The refund will be the difference between 
the established rate and the rate charged the private-pay 
resident times the number of medical assistance resident 
days paid during the period in which the established rate 
exceeded the rate charged to private-pay residents, plus 
interest calculated at two percent over the Bank of North 
Dakota prime rate on any amount not repaid within thirty 
days. The refund provision will also apply to all 
duplicate billings involving the department. Interest 
charges on these refunds are not allowable costs. 
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d. Peer groupings, limitations, or adjustments which are 
based upon data received from or relating to more than one 
facility will be effective for a rate period. Any change 
in the data used to establish peer groupings, limitations, 
or adjustments will not be used to change such peer 
groupings, limitations, or adjustments during the rate 
period, except with respect to the specific facility or 
facilities to which the data change relates. 

7. Partial year. 

a . For facilities changing ownership during the rate period, 
the rate established for the previous owner will be 
retained. The rate for the next rate period following the 
change in ownership will be established as follows : 

(1) For a facility with four or more months of operation 
under the new ownership during the report year, a 
cost report for the period will be used. 

(2) For a facility with less than four months of 
operations under the new ownership during the report 
year, the rate established for the previous owner 
will be indexed forward using the adjustment factors 
as set forth in subsection 4. 

b. For an existing facility with a capacity increase and for 
a new facility, the department will establish an interim 
rate equal to one hundred ten percent of the sixtieth 
percentile of the direct care, other direct care, and 
indirect care rates not to exceed the limit rate, plus an 
amount calculated using paragraph 3 of subdivision c of 
subsection 3 of this section, plus the property rate . The 
property rate will be calculated using projected property 
costs and certificate of need projected census. The 
interim rate will be in effect for no less than four 
months and no more than fifteen months. Costs for the 
period in which the interim rate is effective will be used 
to establish a final rate, which will be limited to the 
lesser of the interim or actual rate. If the final rate 
for direct care, other direct care, and indirect care 
costs is less than the interim rate for those costs, a 
retroactive adjustment as provided for in subsection 5 
will be made. No retroactive adjustments will be made for 
property costs. For the rate period following submission 
of any partial year cost report by a facility, census used 
to establish rates for property and indirect care costs 
will be the greater of actual census or certificate of 
need projected census. 

c. For a facility with renovations or replacements in excess 
of one hundred thousand dollars, and excluding capacity 
increases, the rate established will be the direct care , 
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other care direct, and indirect care rates based on the 
last report year, plus a property rate calculated based on 
projected property costs and census from the last report 
year. The projected property rate will be effective at 
the time the project is completed and placed into service. 

d. For a facility terminating its participation in the 
medical assistance program, whether voluntarily or 
involuntarily, the department may authorize the facility 
to receive continued payment until medical assistance 
residents can be relocated to facilities participating in 
the medical assistance program. 

8. One-time adjustments. 

a. Adjustments to meet certification standards. 

(1) The department may provide for an increase in the 
established rate for additional costs that are 
incurred to meet certification standards. The survey 
conducted by the state department of health and 
consolidated laboratories must clearly require that 
the facility take steps to correct deficiencies 
dealing with resident care. The plan of correction 
must identify the salary and other costs that will be 
increased to correct the deficiencies cited in the 
survey process. 

(2) The facility must submit a written request to the 
medical services division within thirty days of 
submitting the plan of correction to the state 
department of health and consolidated laboratories. 
The request must contain the following information: 

(a) A statement that costs or staff numbers have not 
been reduced for the report year immediately 
preceding the state department of health and 
consolidated laboratories' certification survey. 

(b) The number of new staff or additional staff 
hours and the associated costs that will be 
required to meet the certification standards. 

(c) A detailed list and implementation of any other 
costs necessary to meet survey standards. 

(3) The department will review the submitted information 
and may request additional documentation or conduct 
onsite visits. If an increase in costs is approved, 
the established rate will be adjusted upward not to 
exceed the limit rate. 
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(4) Any additional funds provided must be used in 
accordance with the facility 1 s written request to the 
department and are subject to audit. If the 
department determines that the funds were not 
utilized for the intended purpose, an adjustment will 
be made in accordance with subsection 5. 

b. Adjustments for unforeseeable expenses. 

(1) The department may provide for an increase in the 
established rate for additional costs that are 
incurred to meet major unforeseeable expenses. Such 
expenses must be resident related and must be beyond 
the control of those responsible for the management 
of the facility. 

(2) The facility must submit a written request containing 
the following information to the medical services 
division within sixty days after first incurring the 
unforeseeable expense: 

(a) An explanation as to why the facility believes 
the expense was unforeseeable. 

(b) An explanation as to why the 
management believes the expense was 
managerial control of the facility. 

facility•s 
beyond the 

(c) A detailed breakdown of the unforeseeable 
expenses by expense line item. 

(3) The department will base its decision on whether the 
request clearly demonstrates that the economic or 
other factors that caused the expense were unexpected 
and arose because of conditions that could not have 
been anticipated by management based on their 
background and knowledge of nursing care industry and 
business trends . 

(4) The department will review the submitted information 
and may request additional documentation or conduct 
onsite visits. If an increase in costs is approved, 
the established rate will be adjusted upward not to 
exceed the limit rate. 

(5) Any additional funds provided must be used to meet 
the unforeseeable expenses outlined in the facility 1 s 
request to the department and are subject to audit . 
If the department determines that the funds were not 
utilized for the intended purpose, an adjustment will 
be made in accordance with subsection 5. 

c. Adjustment to historical operating costs. 
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(1) A facility may receive a one-time adjustment to 
historical operating costs when the facility has been 
found to be significantly below care-related minimum 
standards described in subparagraph a of paragraph 2 
of this subdivision and when it has been determined 
that the facility cannot meet the minimum standards 
through reallocation of costs and efficiency 
incentives. 

(2) The following conditions must be met before a 
facility can receive the adjustment: 

(a) The facility shall document that based on 
nursing hours and standardized resident days, 
the facility cannot provide a minimum of one and 
two-tenths nursing hours per standardized 
resident day. 

(b) The facility shall document that all available 
resources, including efficiency incentives, if 
used to increase nursing hours, are not 
sufficient to meet the minimum standards. 

(c) The facility shall submit a written plan 
describing how the facility will meet the 
m1n1mum standard if the adjustment is received. 
The plan must include the number and type of 
staff to be added to the current staff and the 
projected cost for salary and fringe benefits 
for the additional staff. 

(3) The adjustment will be calculated based on the costs 
necessary to increase nursing hours to the minimum 
standards less any operating margins and incentives 
included when calculating the established rate. The 
net increase will be divided by standardized resident 
days and the amount calculated will be added to the 
actual rate. This rate will then be subject to any 
rate limitations that may apply. 

(4) If the facility fails to implement the plan to 
increase nursing hours to one and two-tenths hours 
per standardized resident day, the amount included as 
the adjustment will be adjusted in accordance with 
the methodologies set forth in subsection 5. 

(5) If the actual cost of implementing the plan exceeds 
the amount included as the adjustment, no retroactive 
settlement will be made. 

History: Effective September 1, 1980; amended effective July 1, 1981; 
December 1, 1983; July 1, 1984; September 1, 1987; January 1, 1990i 
November 1, 1991. 
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General Authority: NDCC 50-24.1~04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 
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DECEMBER 1991 

75-02-02-01. Purpose. Ttre puxpose o-f ttre medical assistance 
pxogtam ±-s to pxovide medical care and sexvices t-o petsous who-s-e income 
and tesoutces are insufficient to III'C"e't =dt costs, and fatthet to 
pzovide ptevenlive, zehabilitative, and oth-er services t-o h-e-Ip families 
and individuals t-o zelaiu or attain capability for independent ezrre or 
self cate. Repealed effective December 1, 1991, 
75-02-02 . 1 is appealed pursuant to section 27 of 
No. 1194 and is not affirmed. 

General Authority: NB€6 se 24.1 94 
Law Implemented: NB€6 se 24 . 1 e1 

unless chapter 
1991 House Bill 

75-02-02-03.1. Definitions. For ttre putposes o-f tiris cltaptet :-

+-:- "B 1 i1 1d" tnrs ttre =me me a11 i119 "B"S ttre t-erm tnrs when ttS-ed by the 
social security adminis lt at iou -±n the supplemental secttt ily 
income program. 

"Disabled" 
the social 

fnr-s the =nte I lie aJ I i1 ig "d"S tfte t-erm fnr-s when ttS-ed by 
secuzity administration -±n the supplemental 

secut ily iJtcome pzogtam. 

man11ez wtr±e+t ±s teasonably calculated to induce a willing 
buyer to believe that the ptopetty offeted for ~ ±s 
act a ally for ~ at a £a-ir pI ice . A go-od £a-ittt o-f-f-er to s-eH: 
iirclndes, at a miitimum, maki119 the O"'ffer at a stated mittimam 
priee equ-a± to seventy five petcent o-f £a-ir matket v-alae, -in 
the following mailllet ~ 

a-:- T-o the tegalat matket for =dt ptopetty, ±f any tegalat 
matket exists and-; ±f no buyer ±s theteby secuxed, 
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b-:- To any coowner. jo-±nt owner, possessor, or occupier o-f the 
property and-; ±f 1TC7 buyer ±s thereby sectned, 

e-;- By public advertisement £o-r s-ai-e -in a newspaper o-f general 
chculation, the chculation l!%"e"d o-f wh-ich includes the 
location o-f any property resource offered £o-r~ wh-ich 
advertisement wa-s published successively £o-r two weeks ±f 
the newspaper ±s a weekly publication, tmd £o-r on-e W"e"ek ±f 
the newspaper ±s a d-a-±ly publication, tmd wh±dt includes a 
pTa-in tmd accurate description o-f the property tmd the 
tnmte"";" address , tmd telephone number o-f a person who rii± 
answer inquiries tmd receive offers . 

~ "Home" means, when ttS'ed -in the pliiase .ttthe ITcmre occupied by 
the medical assistance tttT±t-;-.D. the residence occupied by the 
medical assistance tt1Tit including the Tand on wh-ich ±t ±s 
located , provided tit-at the acreage Ehectarage] do-es not exceed 
on-e hundred -s±xty contiguous a-cre-s [64.75 hectares] ±f rttr"B'l
or two a-cre-s t-:-8+ hectares] ±f located within the established 
boundaries o-f a c±ty-;-

5-:- "Medical assistance ~ llte"d1TS an individual , a married 
coaple , or a family w±th children t%1Tder twenty one years o-f 
age-;- wtrO"s-e iucome tmd tesoatces are considezed ±n detezmining 
eligibility £o-r any member o-f tit-at tnTit-;- withoat regard t-o 
whether the members o-f the tt1Tit rlT physically reside -in the 
S"d1!te location . 

"Occupied" means , 
by the medical 
assistance tt1Tit 
possessed w±th an 

when ttS'ed -in the pi II as e .ttthe ITcmre o c cup ie d 
assistance tttT±t-;-.D. the ITcmre the medical 
±s l h ing -in-; or ±f temporarily absent 'from-; 

intention t-o retarn tmd the capability o-f 
relarning within a reasonable length o-f t-iftte-:- Property ±s not 
occapied ±f the right t-o occupy tm-s be-en g±ven up tlii oagh a 
rental or Tea-s-e agreement whether or not tit-at rental or Tea-s-e 
agreement ±s written . Property ±s not occapied by an 
individual -in long term care or the 'S'hrt'e hospital , w±th 1TC7 

s p o as e or eiri±d who ±s t%1Tder "Bge t w ett t y otte or lrl-±nd or 
disabled , at ITonte-r unless a physician tm-s certified tit-at the 
indhidual ±s likely t-o retarn ITcmre within ri"X n1onths . 

T-:- "Persons deemed t-o he rece:tv:tng 1l±d t-o families w±th dependent 
children" llte"d1TS tho-s-e persons who l!r'e not receiving an 1l±d t-o 
families w±th dependent children money payment , bttt who mttst 
he healed a-s recipients o-f 'SttCh benefits becaase federal raw 
or regulations 'S"' provides . 

6-:- "Property wh±dt ±s essential t-o earning a livelihood" llte"d1TS 

properly wiT±eh: the applicant or recipient 01m'S'7 tmd wiT±eh: the 
applicant or recipient ±s acthely engaged -in tts-±ng t-o e-arn 

i ncome tmd wiTere the t-ot-a± benefit o-f 'SttCh income ±s derived 
£o-r the applicant or recipient's needs. An applicant or 
recipient ±s acthely engaged -in tts-±ng the property ±f tit-at 
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indio idual contributes significant cutt ent personal hrb-or ±n 
ttS"±ng the propert~ £o-r income producing purposes. The pa~ment 
o-f social securit~ +axes on the income £rom 'S'ttCh current 
personal hrb-or ±s an indica tor o-f the active t1"S"t o-f the 
propert~. Proper t~ £rom wh±eh an applicant or recipient ±s 
merel~ receiving rental or Tea-s-e inco1ne ±s tTVt essential t-o 
earning a livelihood. 

9-7 "Propert~ resource" includes any k±tTd o-f propert~ or propert~ 
interest , whether re-a±-; personal, or mixed , mtd whether or tTVt 
presentl~ vested w±ttt possessor~ rights. 

"Proper t~ wh±eh 
hatdship" nre-mTS 

amount equaling 
propert~'s ra±r 
'S"B"l-e7 

±s tTVt salable without working an ttndtre 
p 1 ope r t ~ wh±eh the 'O'W1TeT ha-s ntatie a 9"V"V'd £a±th 

wh±eh ha-s pr educed no bnyer willing t-o p-ay an 
or exceeding sevent~ five percent o-f the 

market ~alae, mtd wh±eh ±s continuous!~ £o-r 

++-:- "Specialized facilit~" nre-mTS -a residential facilit~ wh±eh 
provides remedial services. Repealed effective December 1, 
1991 , unless chapter 75-02-02 . 1 is appea l ed pursuant to 
section 27 of 1991 House Bi l l No. 1194 and is not affi rmed. 

History : Effecti~e May +. +9&67 
General Authority: NB€6 59 96 16, 59 24 . 1 94 
Law Implemented: NB€6 59 24.1 92 

75-02-02-04. Application and decision. 

T7 Application. 

-a-:- *H indi11iduals wishing t-o nnrke application £o-r medical 
assistance under the medical assistance program shrlt have 
the oppor tunit~ t-o do sv-; without delay . 

b-:- :Pm application ±s -a written request lll1!r'de t-o -a county 
social service b-o-ard by -a person desiring assistance under 
the medical assistance program or by -a proper person 
seeking 'S'ttCh assistance on behalf o-f another person . A 
proper person nte'1!nTS any person o-f sufficient maturity mtd 
understanding t-o -ad responsibly on behalf o-f the 
applicant . 

'C"7 An application nn:t"St b-e ±n writing mtd signed on the 
prescribed application -fornr.-

d7 The prescribed application £orm nn:t"St b-e signed by ea-ch 
applicant ±f the applicant ±s physical!~ mtd mentally -abTe 
t-o do '5"0'7 -Fo-r tiTo-s-e applicants adjudged incompetent by -a 
court , -±t shrlt b-e signed on behalf o-f the applicant by -a 
legally appointed guardian . 
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e-;- Infotmation concetning eligibility tequhements, available 
set vices, and the I ights and I esponsibil it ies t:rf 

applicants and tecipients stra-1± b-e futnished t"O a±± who 
I equh e -it-:-

A telathe 
application ±n 

or other 
behalf t:rf 

intetested party may 

a deceased petsoil 
medical eo-sts incutted prior t"O the deceased petson's 
death. 

t-:-- xDecision. 

t!"7 A decision a-s t"O eligibility riH: b-e lln!d-e ptolnptly on 
applications, within fot ty five days-; or rirly days ±n 
disability cases, except ±n unusual situations. 

lr.- Immediately ttp"On detet1niuation t:rf eligibility, applicants 
-for medical assistance riH: b-e notified by 
social setvxce boatd. Repealed effective 
1991, unless chapter 75-02-02.1 is appealed 
sect i on 27 of 1991 House Bill No. 1194 
af fi rmed . 

1, 1981; May 1, 1986 . 
59 2~.1 a~ 

the couuty 
Decembe r 1, 

purs uant t o 
and i s not 

History: Ame nded effective February 
General Authority : NDee sa 96 as.1, 
Law Implemented : NDee 59 2~.1 92, 
~ eFR ~35 . 997, ~ €FR ~35.998, 

~ €FR ~35.995, 
~ €FR ~35.999 , 

~ €FR 435 . 996 , 
~ €FR ~35 . 919 , 

~ €FR 435 . 911 , ~ €FR ~35.912 , ~ eFR ~35 . 91~ 

75-02-02-05. Furnishing assistance. 

+-=- Iudh iduals -fo-urni eligible -for 111edical assistauce riH: qualify 
-for assistance, begimting !It Tea-st w±th the d-at-e o-f 
application, and ±£ deteunined eligible, eligibility may beg-in 

±n or a-fter the tirird llt'Onth prior t"O the llt'Onth o-f app 1 ic at iot t 
ptovided that eligibility existed !It the time n1edical services 
prior t"O applicatiou were teceived . 

B-:- The medical eare and set v xces coveted by the p-l-an riH: b-e 
futuished ptomplly t"O eligible indio iduals without any del-ay 
athibutable t"O the agencyrs adminishative ptocesses , wh±eit 
riH: b-e efficient and ±n the b-ert iutetests o-f the tecipient . 

T. Whe-r-e an indio idual has b-een deteurined t"O b-e eligible , 
eligibility riH: b-e teconsideted or tedeteunined :- +a-t wmm 
tequhed on the ba-s±s t:rf infotmation the agency had obtained 
pteviously ai:rottt anticipated chauges ±n the individual's 
situation , +b+ ptomplly, within thh ty days-; a-fter a tepot t ±s 
obtaiued wh±eit indicates that changes ±n the individualrs 
citcumstances may affect the amount o-f assistance t"O wh±eit the 
individual ±s entitled or may make the individual eligible , 
and +e+ petiodically, no :l:e'S"S o-ft-en than eve-ry twelve months. 
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Repealed effective December 1, 1991, unless chapter 75-02-02.1 
is appealed pursuant to section 27 of 1991 House Bill No . 1194 
and is not affirmed. 

General Authority: 
Law Implemented: 
~ 6ffi 435.938 

ND€€ 58 24 . 1 84 
58 24.1 84, 

75-02-02-15. Groups covered. 

~ 6ffi 435.914, ~ 6ffi 435.916, 

T7 Categorically needy . \Hthiu the r±m±t o£ legislative 
appropriation, and subject t-o any waiver granted by the Uuited 
States department o£ health and httntan services, medical 
assistance w±H b-e nntde available t-o individuals described -in 

"categorically needy", 
£-or 

111edical 
medical assistance a-s 

and ser,ices 
a,ailable -in the =me amonnt, dnratiou, and~ £-or a±% 
eligible indiv idnals. 

Medically ueedy. 
appropriations, and 

\Hthin the limits 
subject t-o any waiver 

o£ legislative 
grauted by the 

United States department o£ health and httntan services, medical 
assistauce nray b-e nntde available t-o individnals described -in 
the titre *!* st-at-e p-l-an £-or medical assistance as "medically 
needy", rith medical ea-r-e and services available -in the 'Stl1ft"e 

amonnt, duration. and~ £-or a±% eligible individnals. 

3-:- Alieus. Alieus shaH not b-e eligible £-or medical assistance 
except as specifically allowed by federal l-aw and regnlation. 

-4-:- Inmates. Inmates o£ public iustitntious shaH not be eligible 
£-or medical assistance except as specifically allowed by 
federal l-aw and regnlatiou. Repealed effective December 1, 
1991, unless chapter 75-02-02.1 is appealed pursuant to 
section 27 of 1991 House Bill No. 1194 and is not affirmed. 

History: Effective May +, +9&67 
General Authority: ND€€ 58 86 16, 58 24 . 1 84 
Law Implemented: ND€€ 58 24.1 82, 58 24.1 86, ~ 6ffi Part~ 

75-02-02-16. Basic eligibility factors. 

Tt ±s the responsibility o£ 
assistance benefits t-o establish 

the applicaut £-or 
the eligibility 

medical 
o£ eaclt 

iudividnal £-or wiTcmt 1nedical assistance ±s Ieqnested inclnding, 
btrt- not limited t-o-; the furnishing o-f a social secur ily 
numbei, 1!1Td-; the establishment o£ d"g'e'T identity, I esidence, 
citizenship, blindness, disability, and fiuaucial eligibility. 
The applicant and eaclt individnal £-or wiTcmt assistance ±s 
I eqnested ~ as a condition o£ eligibility, execute a±% 
Jtecessary documents -t-o protect tr±s-; or the agency's, rights t-o 
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subsequent reimbursement £rom any th-±rd parties , for medical 
eare and se r \1 ices ittc 1 ude d under i:h±s pTan-; tite- need for wh-±clt 
arises 012t O"f injury , disease, or disability O"f tite- applicant 
or recipient for medical assistance. 

t:- No 'Z!rg"e'7 zesidence, citizenship, or o-ther reqnizement ttrzrt. ±s 
pr ohib H:ed by ti:t-1-e *!* O"f the Social Secur H:y Act riH- b-e 
imposed a-s a condition O"f eligibility. Repealed effective 
December 1, 1991 , un l ess chapter 75-02-02 . 1 i s appea l ed 
pursuant to sect i on 27 of 1991 House Bi ll No . 1194 and i s no t 
affi rmed . 

History : Effective Hay t, +9667 
General Authority: NDee 59 96 16, 59 2~ . 1 9~ 
Law Implemented: NDee 59 2~.1 92 , ~ €FR Part~ 

75-02-02-17. Blindness and disability . 

-1-:- h any ins t anc e ±n wh-iett a de term ina t ion ±s t"O b-e 1ll'd'de a-s t"O 
whether any indhidual ±s disabled, etreh medical report form 
and social history riH- b-e reoiewed by technically competent 
persons , not l-e-ss than a physician and a social worker 
qualified by professional training and pertinent experience, 
acting coopetalively, wtro are zesponsible for the depaztment's 
dec is ion ttrzrt. the app 1 ic an t doe-s or doe-s not !ll"e"et the 
appropriate definitions O'f disability . 

r-:- h any instance ±n wh-iett a determination ±s t"O b-e 1ll'd'de whether 
an indio idual ±s blind , there riH- b-e an examination by a 
pity sic ian skilled ±n the diseases O"f tite- eye-;- or by an 
optomelt ist, whicheoer the indio idual may select . Etrctt eye 

examination report riH- b-e reoiewed by st-at-e superois i ng 
ophthalmologist wtro ±s responsible for comparing that report 
rith tite- state's definition O'f blindness and for determining :-

-. \ihether the individual nre-et-s the definition O'f blindness , 
and 

tr.- \ihether and when reexaminations are necessary for periodic 
redeterminations O"f eligibility. 

T. !ftre agency 'Sha-l-l decline t"O determine blindness or disabil i ty 
when 'Stt'Ch a de t e r m ina t ion 'C'dft b-e 1ll'd'de pur s uan t t"O the 
pr ocess :utg O'f a supplemental security income benefit 
application or an old age and suroioors' insurance benefi t 
payments application by the social security administration , or 
-±ts contractee, for that purpose . Repea l ed eff ec tive 
December 1, 1991, un l ess chapter 75-02-02 .1 i s appealed 
pur suant to sect i on 27 of 1991 House Bill No . 1194 and is not 
affi rmed . 

Hi st ory : Effectioe Hay t, +9667 
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General Authority: NB€€ 59 96 16, 59 2~.1 9~ 
Law Implemented: N&ee 59 2~.1 92, ~ eFR Part~ 

75-02-02-18. Financial eligibility. 

+:- Persons receiving 0"1:"' deemed to be recexvxng a±d to families 
w-ith dependent children benefits are eligible for medical 
assistance benefits. 

t:- Per so11s r ecei" ing supplemental secur it:9 income pt ogt ant 

benefits are eligible for medical assistance benefits 01Tl-y ±f 
-HTey arso 1ft"e"e"'t- ttT income and tesontce requirements o-f ~ 
chapter. 

3-:- Essential spouses o-f-; 0"1:"' petSOJts essential to-; individuals 
receiving benefits, ±n December ~ tnTde-r the state's 
app 1 o v e d p-Tan for t-±t-1-e *¥h a±d to the ~ b-l-ind 0"1:"' 

disabled, who were grandfathered -into the supplemental 
securit~ income progran~, and who h-ave continuous!~ received 
benefits ttm:ier the supplemental security income program 'S"±nee 
±t-s inception, bttt 01Tl-y ±f the "essential spouse" 0"1:"' "person 
essential t-c:r'- continues to T±ve w-ith the indio idual. 

~ Any indio idual nrl described ±n subsection h t; 0"1:"' ~ may be 
nnrde eligible for medical assistance benefits 01Tl-y ±f the 
individual nrerl-s ttT eligibilit~ requirements o-f~ chapter. 
Repealed effective December 1, 1991, unless chapter 75-02-02.1 
is appealed pursuant to section 27 of 1991 House Bill No. 1194 
and is not affirmed. 

History: Effective May h +9&67 
General Authority: NO€€ 58 86 16, 58 2~ . 1 8~ 
Law Implemented: ND€€ 58 24.1 82 

75-02-02-19. Income and resource considerations. 

+-:- AH- income and resources w±H- be considexed ±n establishing 
eligibilit~ and ±n the flexible application o-f income to 
medical 'C"O"S"t-s nrl ±n the stat-e phm-; and p a~ ment tow at d the 
medical assistance costs. 

'Sttett income and resources 1l"S are actual!~ available w±H-
considezed, income and resources w-±H be reasonabl~ 

evaluated. 

financial responsibilit~ o-f any indhidual for any 
applicant 0"1:"' recipient o-f medical assistance w-±H be limited 
to the responsibilit~ o-f spouse for spouse, and parents for a 
etr±rd tnTde-r age twent~ one. 5tteh responsibilit~ ±s imposed 
upon applicants or recipients a-s a cotldition o-f eligibility 
ttm:ier the stat-e p-1-an-:- Except 1l"S otherwise provided ±n ~ 
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section, ttre income and resources o-f ttre spouse , and o-f ttre 
parents o-f a ctt±:hl t:tm:l-er age twent:y one, w±ri- he considered 
a11ailable i:'O the applicant or recipient even ±£ they are not 
actuall:y conlt ibuted . 

.lr.- Except t!l"S otherwise pro11ided ±n ttri-s subsection, one hundred 
per cent o-f ttre income o-f ttre ineligible rnedical assistance 
mrit ±n ttre h-o1ne-; wh±ctr exceeds ttre appropriate medical 
assistance income le11el, w±ri- he deemed i:'O he a~ailable i:'O a±l
individuals residing ±n the ho1ne-:- Individuals residing ±n ttre 
honte include individuals wtro are ph:ysically present t!l"S wei± t!l"S 

indio iduals wtro are lempot at ily abse.nl , including indio iduals 
tecei~ing educational set~ices , 'd'C't2'te medical e1n"e and set11ice 
±n a specialized facilit:y . en±y lhent:y five petcent o-f ttre 
income o-f that ineligible medical assistance mrit wh±ctr 
exceeds the appropriate medical assistance incohle i:-eveT w±ri
he deemed a11ailable i:'O an eligible individual teceiving 
ser11ices ±n a specialized facilit:y . None o-f the income o-f the 
medical assistance mrit ±n ttre honte w±ri- he deemed a11ailable 
i:'O an eligible individual wtro resides, or ±s heated t!l"S 

residing , outside o-f ttre tronre o-f ttre medical assistance mrit 
on other than a ternpotat:y basis . Indi11iduals wtro reside ±n a 
facilit:y wh±ctr ptol1ides i:'O them skilled nutsing honte set11ices 
or inteunediate nutsing e1n"e are residing outside ttre honte on 
other ttran a tempot at :y basis . Individuals receiving honte and 
communit:y based set11ices are heated t!l"S tesiding outside ttre 
honte on other than a tempotat:y basis. 

Applicants and tecipients nrttSt 
obtain any annuities , pensions, 

take a±l- nece s s ar :y step-s i:'O 

retirement , and disabil it:y 
benefits i:'O wh±ctr they are e 11 t it 1 e d , tn des s they ean $how g"'"'"d 
eatt'S'e ror not do-ing 'S"''7 Annuities , pensions , tetirement , and 
disability benefits include , bttt- 1l'r'e not limited t-cr.; velezans ' 
compensation and pensions , o-1-tt ag-e7 sar~i~ors , 

insatallce benefits , tailzoad t et it em en t 
anemplo:yment compensation . 

and disabilit:y 
benefits , and 

fr.- Tt ±s ptesumed that a±l- spoasal resoutces are actuall:y 
a~ ail able i:'O 'd'Q't"Ch blind, or disabled individuals wh-ere 
financial tesponsibilit:y ±s imposed parsaant i:'O subse ction 57 
fn ord:er i:'O rebttt ttri-s ptesumption , ttre applicant or t e c i p i ent 
nrttSt demonsttate that ttre spousal resoarces are ana11ailable 
despite reasonable and diligent effotts i:'O access 
resoutces. Th-e tebattal o-f ttr±s ptesamption do-es not pteclade 
ttre depattment from exercising ttre powers granted i:'O ±t by 

Norlh Dakota Oentary eo-de section 59 2~ . 1 92: .1 . Except t!rS 

ptol1ided ±n subdi~isions 1':; m and C7 1TO applicant or 
recipient wtro ha-s a statatotj or COiftmon Taw eatt'S'e o-f act i on 
£or sapport out o-f ttre tesoarces o-f a spoase , bttt- wtro ha-s 
failed i:'O diligentl:y par sue that eatt'S'e o-f act ion , nray rebttt 
ttre ptesamption. Any applicant or tecipient wtro docaments any 
o-f ttre following chcamstances riH h-ave rebutted ttre 
presamption withoat fatlhet proo-f:-
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determines 
order, entered following a contested ea'S'e7 

the a1nonnts o-f snppotl th-at a sponse nnrst p-ay 

't-o the applicant or recipient. 

b7 The sponse -from whom support eotrld or dinar il~ be songhl, 
and the ptopert~ o-f SttCh sponse, ±s onlside the 
jar isdiction o-f the courts o-f the United Stales or any o-f 
the United States. 

c-:- The applicant or recipient h-a-s been snbject 't-o marital 
separation, rith or withont C"''tt'rt order, for at~ two 
ye1n""S prit7r 't-o making application for medical assistance 
benefits, and there h-a-s be-en ITO contact whatever between 
the applicant 
sante two ~eat 
1991, unless 
section 27 of 
affirmed. 

or recipient and h±s or her sponse for the 
period. Repealed effective December 1, 

chapter 75-02-02.1 is appealed pursuant to 
1991 House Bill No. 1194 and is not 

History: Effective May +. +9&67 
General Authority: NB€€ so 06 16 . so 24.1 04 
Law Implemented: NB€€ so 24.1 02 

75-02-02-20. Income levels and application. 

-+-:- Levels o-f iitcome for maiJtteJtattce, -in totcrl: dollar: amouJtts, 
w±H: be ttS'e'd as a bari-s for establishing financial eligibilil~ 
for medical assistance . The income levels applicable 't-o 
families o-f vat ions 'S"±res w±H: be established by the 
department o-f htmnrn Set,ices. 

~ There 'S'Inrl± be a flexible measnrement o-f available income 
wh±ch w±H: be applied as follows~ 

87 fit st. for maintenance, 'S'O that any income ±n an amonnt at 
or bel-ow the established income ±-eve-r w±H: be protected 
for maintenance, 

b-:- Payments nT'2!"d-e for noncovered necessazy cuzteJtt medical and 
remedial e-are-r-

c-:- Reasonable work related expenses for prodncing any earned 
iltcoJne as de let mined by the de pat tmeut, 

d-:- Payments 1Tt1!'de for necessaz~ health insuzance covezage, and 

'1!!7 Appropriate inco1ne deductions and disregards as determined 
by the department. 

A-:rr the 1tiild11l~ll9 

c-are inclnded 
December 1, 

±n 
1991, 

income w±H: be applied 't-o =t-s o-f medical 
the state ~ Repealed effective 

unless chapter 75-02-02.1 is appealed 
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pursuant to section 27 of 1991 House Bill No. 1194 and is not 
affirmed. 

History: Effective May+. +9&07 
General Authority: NB€e sa 96 16, sa 2~.1 e~ 
Law Implemented: NB€e sa 2~.1 92 

75-02-02-21. Property resource 1 imits. The following propert:y 
provisions riH be applied ±tt determining eligibilit:y fur n1edical 
assistance. Tn 1!"3:T instances, including determinations o-f equity, 
property nru-st be realistically evaluated ±tt accord rith current market 
value. Any reasonable ~ wh-iclt may be associated rith liquidation o-f 
excess property nru-st be t-aken -int-o account. Except fur tho-s-e persons 
£-ot:nnl eligible fur medical assistance benefits pursuant to section 
75 62 62 26, no person may be £-ot:nnl eligible fur medical assistance 
benefits unless the t-ot-a± va±tte o-f the medical assistance unit's 
resouzces, ±n addition t-o resources exempted pursuant to section 
75 92 62 22 or excluded pursuant to section 75 62 62 23, do-e-s not 
exceed,.. 

+-=- Thre-e thousand dollars fur a one person un±t-t-

r:- 5-±x thousand dollars fur a two person un±t-t- and 

~ An additional nmoant o-f btenty five dollars fur e-ach membez 
the tm±t ±tt excess o-f two-:- ReQealed 
1991! unless chaQter 75-02-02.1 is 
section 27 of 1991 House Bi 11 No. 1194 

History: Effective May+. +9&07 
General Authority: NB€e 56 66 16, 56 2~.1 e~ 
Law Implemented: NB€e sa 2~.1 62 

effective December 
aQQealed QUrsuant 

and is not affirmed. 

o-f 

1! 
to 

75-02-02-22. Exempt property resources. The following resources 
sind-1- be exempt from consideration ±tt determining eligibility fur 
n•edical assistance:-

+-=- The tronre occupied by the medical assistance ttrt±t-. including 
trailer ho1ne-s be-ing ttS"e"d a-s living quarters, 

2-:- Pezsonal effects, wearing apparel, household goods, and 
futniluze, 

5-7 Term insurance, 

4r.- Burial insurance, the t-ernts o-f wh-iclt specifically provide that 
the proceeds ean be ttS"e"d on±y t"O pay the burial expenses o-f 
the insuzed, and 
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~ ene 11t0t-o-r "ehicle. Repealed effective December 1, 1991, 
unless chapter 75-02-02.1 is appealed pursuant to section 27 
of 1991 House Bill No. 1194 and is not affirmed. 

History: Effecti"e May t. +9&67 
General Authority: NB£e sa a6 16, sa 24.1 a4 
Law Implemented: NB€€ sa 24.1 a2 

75-02-02-23. Exc 1 uded property resources. The follo,'liug typ-es 'O'f 

pr opetly interests w±H be e.<cluded ±n determiuiug Tf ttre available 
resources 'O'f 811 applicaut or recipieut exceed resource limits:-

+-:- Properly wh±ch ±s esseutial to earuiug a livelihood, 

~ Properly wh±ch ±s not salable without wor kiug 811 tt1Tdtte 
hardship, 

3-:- Any prepaymeuls or deposits wh±ch ~ three thousand dollars 
or -1-e= I1T'd'de tr1Tder a pre need fuuet al set vice cou tr ac l -for 
e-aetr applicaul or recipieut ±n ttre medical assistance t:tn±t-1-
and 

~ Properly w±th a biT market V"d'ltte wh±ch doe-s not exceed 
tweuly five lhousaud dollars and wh±ch ±s separately ownetl by 
a noninstitutioualized spouse 'O'f 811 inslilulioualized 
applicaut or recipieut who mrs Hved separately and 'dp"drt -from 
ttrat spouse -for at Te1!rst s-i?t mouths. Repealed effective 
December 1, 1991, unless chapter 75-02-02.1 is appealed 
pursuant to section 27 of 1991 House Bill No. 1194 and is not 
affirmed. 

History: Effective May t. +9&67 
General Authority: NB€€ sa a6 16, sa 24 . 1 a4 
Law Implemented: NB€€ sa 24.1 a2, sa 24.1 a2.2, sa 24 . 1 a2.3 

75-02-02-24. Contractual rights to receive money payments. There 
±sa presumption ttrat ttre holder's iulerest ±n coutractual rights to 
tecei\le I1T01Tt'Y payments, iucludiug, bttt- not limited t'0'7 ttre seller's 
iuletesl ±n a long lerm coutract -for ttre =1-e 'O'f rea± or personal 
pzopezty, prontissot:y Jtotes, tT1:rst deeds, moztgages, and accounts 
receivable, ±s salable Nithout working 811 tt1Tdtte hardship. flT±s 
pt esumplion nray be r ebulted by ev ±deuce demoustr a ling a go-od tt±th 'O'ffeT 
to 'S'e'i-± ttre coutr actual r ighls to receive I1T01Tt'Y paymeuts and ttre swcrrn 

statement 'O'f ttre applicaut, recipieut. or ttre applicaut's or recipient's 
represeutative. ttrat no offers W"eT'e received wh±eh equaled or exceeded 
ttre stated minimum price. The stated miuimum pr±ee nray not exceed 
seveuty fi\le perceul 'O'f ttre determined discounted V'dltte 'O'f ttre 
iuletest, or thirty thousand dollars, whichever ±s Tes-s-:
effective December 1, 1991, unless chapter 75-02-02.1 is 
pursuant to section 27 of 1991 House Bill No . 1194 and is not 

1080 

holderrs 
Repealed 
appealed 

affirmed. 



History: Effective Hay t, +9&67 
General Authority : NB€€ sa a6 16, sa 2~.1 a~ 
Law Implemented: NB€€ sa 2~ . 1 a2 

75-02-02-25. Disqualifying transfers. 

+-:- An assignment or ltausfet o-f a nonexempt ptopetly. f-or Te-ss 
than adeqaate considetatiou , wheueoet mad-e with the intent t-o 
teudet the assiguot or ttausfetot, or a family membet, 
eligible Jnedical assista11ce benefits, pzoduces 
ineligibility. An amoaut equa-l t-o the h±r matkel 'VATtte o-f 
the pt opet ly tt ausfett ed w±i± be tt eated a-s lhoagh the 
assignot or hausfetot had telained the ptopetly . An 
iudividaal rotmd ineligible a-s a tesall o-f a disqaalifying 
assignment or ltausfet w±i± temaiu ineligible ttn+±i- he becomes 
obligated f-or medical expenses eqt1'A'!- t-o the diffetence betW"een 
the h±r matkel 'VATtte o-f the ptopetly and the aJROtlitl o-f 
compensation actually teceived . The telatu o-f an assigned or 

assignor err lzansfezot w±i± ltansfetted tesoatce t-o 
tltlllify the disqaalifyiug assignment ttansfet, 
tetauted tesoatce ±s theteaftet tteated a-s any ottrer ptopetty 
tesoatce. 

r-:- Ttrere are legitimate instances wh-en a pz opez lJ assigJuaent or 
ttausfet may be valid. The applicant or tecipienl shoald be 
given £tt:H: oppotlanity t-o state the teasous f-or having mad-e 
the pzopezty assignment or ltansfet, and t+te-s-e statements 
shoald be cousideted ±n telaliou t-o the following qaestions:-

a-:- Wa-s adeqaale cousidetaliou teceived? 

b-:- How tecent was the assignment or ttansfet? (Caation on 
th-i-s po-int ±s advised rinee V'e'1"Y tecent assignments or 
tt ausfet s may ±n S'01ft"e ius lances be eut it ely acceptable. ) 

e-:- h the applicant's or tecipient's slated patpose 
teasouable ±n v±ew o-f the citcamstauces ptevailiug at the 
t-ime of the assignment or ttansfer? 

t:l-7 WouTd ±t have been teasouable t-o anticipate that the 
assignment or ttausfet o-f ptopetly at the t-ime ±t occatted 
wou-M resall ±n an eatliet need f-or assistance? 

tiTe1:-e S'01ft"e c ott s ide t a l i 01 t ottrer than 'C'A'Sh-?-
instance, were benefits available t-o the applicant or 
recipient, 'from the assignee or transfezee , that were 
contingent ttp'Ott the assignment or ltansfet 'O"f the 
pzopezly? 

'f-7- D±d the lt ansfet ee have a ~ or eqaitable in let est ±n 
the ptopet ty ltansfetted? 
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-3--:- Where the assignee or transferee ±s a relative '0£ the assignor 
or trausfetot, services or assistance fatnished by the 
assignee or transferee t-o the assignor or ttansfetot nray n-ot 
l7e treated a-s consideration ror the ptopetty tlldess provided 
pntsaant t-o a val-id conltacl entered ±nt-o pr±ar t-o the 
tendering '0£ the service or assistance . 

.fro:- An assignment 01:' ttausfet '0£ properly ror Tes-s than adeqaate 
c otts idet a l iott , JITa'de at any time aft-er two years pr±ar t-o the 
+±rst dat-e '0£ application 01:' iuqaity ror medical assistance, 
01:' aft-er a ptevioas applicaliou ror medical assislauce ha-s 
been !ll'a"de and deuied becaase '0£ excess property tesoarces. 
shaf± i7e p r e SUm e d t-o fnnre been Jll'a"de ror the p tlr p 0 S e '0£ 
teudetiug the applicaut eligible ror medical assistance. Th±s 
presamptiou nray l7e reballed by sabslautial e\!ideuce '0£ an 
intent wh±eh ±s incousisleut w±ttt the presumed intent . 
Repealed effective December 1, 1991, unless chapter 75-02-02.1 
is appealed pursuant to sect i on 27 of 1991 House Bill No . 1194 
and is not affirmed. 

History : Effective Kay+. +9&67 
General Authority: NB€e 58 86 16, 58 24 . 1 84 
Law Implemented: NBee 58 24.1 82 

75-02-02-26. Eligibility under 1972 state plan. N-o iudividaal 
nray l7e determiued t-o l7e iueligible ror Jnedical assistance benefits ror 
any nronth ±[-; had the approved stat-e p±an ror medical assistance -in 
effect on Januat y +. +'J-T-2-; been -in effect -in SttCh mouth, that indio idual 
W'Ott'l-d l7e eligible. The following income and resoarce standards were a 
part '0£ the approved stat-e p±an -in effec t on Jatttlary +. -+9-T-2-; and nray 
n-ot l7e exceeded by any individaal wh-o claims eligibility tmdeT ttr±s 
sect ion ~ 

+:- The income Teve± ror a family '0£ = ±s one haudt ed fi-fty 
dollars per mouth. The iucome Teve± ror a family '0£ two ±s 
two )mudt ed dollarS per IIJOlith . !fhe iucome ~ ror a family 
o-f thre-e ±s two haudred fi-fty dollars p-er mouth. The income 
Teve± ror a family '0£ ~ ±s thre-e haudt ed dollars p-er Jnouth . 
The iucome ~ ror a family '0£ fiv-e ±s titt-e-e lmudr ed 
forty two dollars per ntolith. The income Teve± ror a family '0£ 
'S'i:x ±s tin:-ee lmudred eighty foar dollars per mouth. The 
iucome ~ ror a family '0£ S'e'V'e'n ±s ~ lmndred twenty five 
dollars per mouth . An additioual thirty four dollars per 

nronth riH i7e adde-d ror eaeft fam i 1 y memb e I bey Oil d 'S'e'\1"e1t t-o 
establish the iucome ~ ror families w±ttt IIT0'1"e than 'S'e'\1"e1t 

members . The :r1tcome ~ ror a persoii xesidiny ±n a 
long term ea-re facility ±s e±ght dollars per mouth . 

r. The ITome occupied by the medical assistance mrit w±l± l7e 
exempted -in determiniug eligibility ror medical assistance . 
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-57 Rea± property 'Other tmm the home may not exceed an eqttity o£ 
two thottsand -f±v-e httndred dollars , except~ rea± property 
wh±dt ±s essential t-o earning a livelihood sh-afi: be exempt 
£rom ttre limitation, ±f ttre liqttidalion o£ stteh assets W'O'ttl-d 
eattSe' tmdtte hardship . Liqttidalion o£ income prodttc i ng rea± 
properly , wh±dt W'O'ttl-d resttlt -in redttcing amtttal income b-e±ow 
ttre es taLl ished :utcome levels, W'O'ttl-d be considered tmdtte 
hardship . H tmdtte hardship ±s not a consideration , eqttity -in 
excess o£ ttre two thottsand -f±v-e httndred dollars W'O'ttl-d be 
considered available -f-ar meeting medical costs , providing ttre 
properly ±s salable . Ttre per son W'O'ttl-d have ttre opt iou o£ 
liqttidaliug ttre excess property '0'10' Lottowiug -ftmds on ±t-;-

"r. For ttre pttt poses o£ sttLsec l ious 5-r fr; and 7-; pet soual properly 
iuclttdes ca'Sin savings, and redeemable stocks and bonds , 
\!ehicles , machiuery. livestock, et cetera , but doe-s not 
iuclttde persoual effects, weariug apparel , hottsehold goods , 
fttruilttre, '0'10' hailer home-s being 'll"S"ett -f-ar living qttatlers . 
easit Sttt I eudet V'd'i-tn! oT hfe iusttt auce policies riH b-e 
considered persoual property but riH not b-e cousidered ~ 

5-:- Persoual property may not exceed an eqttity o£ tweuty fioe 
httndted dollars except~ stteh property wh±dt ±s essential 
t-o ttre earning o£ a livelihood sh-afi: b-e exempt £rom ttre 
limitation ±f ttre liqttidation o£ stteh excess assets W'O'ttl-d 
eattSe' tmdtte hardship. Liqttidation o£ income prodttcing 
personal property wh±ch W'O'ttl-d 1 esttlt -in 1 edttciug amtttal iucome 
b-e±ow ttre established iucome levels W'O'ttl-d b-e considered tmdtte 
ha1dship. H tmdtte hardship ±s not -fotmd t-o b-e a 
coJtsidetalion , equity -±n excess of ttre twenty five hundz e d 
dollats W'O'ttl-d be considezed available -f-ar meeting medical 
'C"''"S't-s pzoviding ttre 
have ttre opt iou o£ 
Lor1owing -ftmds on ±t-;-

property ±s salable . Ttre persou W'O'tt"l-d 
liqttidatiug ttre excess p1ope1ty '0'10' 

iustauces, rea± and persoual p1operty mttrt b-e 
1ealistically evalttated -in accord w±th cttrreut market oal ae , 
and -in consideriug net eqaity , any possible 'C"''"S't-s wh±ch may b-e 
associated w±th liqttidatiou o£ ttre excess p1yperty 111ttrt b-e 
~-int-o accoaut . 

With t espect t-o ca'Sin sao iugs, 
and 'Other liqttid assets, ttre 

tedeemable 
followiug 

stocks and Louds , 
levels riH b-e 

applicable t-o families o£ oariotts "S"i2:es:-

87 Three httnd1ed fifty dolla1s -f-ar one pezso11 , 

b-7 5-eTen hundzed dollars -f-ar two pet SOilS , 

C'7 F±fty doH:ars -f-ar eaeh family membe1 throngh tenT and 

d-:- Tweuty fioe dollars -f-ar eaeh additioual family memLe1 . 
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The-se amounts riH not b-e considered a-s be-ing a~ailable 'for 
medical expenses. Repealed effective December 1, 1991, unless 
chapter 75-02-02.1 is appealed pursuant to section 27 of 1991 
House Bill No. 1194 and is not affirmed. 

History: Effective May t. ~ 
General Authority: NB£e 50 06 16, so 2~.1 o~ 
law Implemented: NB€£ 50 2~.1 02 

AGENCY SYNOPSIS: Regarding proposed new North Dakota Administrative 
Code thapter 75-02-02.1, Eligibility for Medicaid. 

The Department of Human Services is responsible for the administration 
of the Medical Assistance (Medicaid) Program pursuant to N.D.C.C. 
chapter 50-24.1. The department is the "single state agency" 
responsible to administer the program in conformance with the 
requirements for Medical Assistance state plans imposed under federal 
law. 42 U.S.C. section 1396(a) et seq. The department has heretofore 
established rules governing various aspects of the Medical Assistance 
Program. North Dakota Administrative Code chapter 75-02-02, Medical 
Services. The proposed new administrative code chapter describes the 
requirements for establishing eligibility for Medicaid benefits. The 
existing prov1s1ons of North Dakota Administrative Code chapter 
7~~ medical services, which presently govern Medicaid eligibility, 
would be repealed. 

The proposed new chapter establishes, in detail, the princi~les for 
determination of eligibility for Medicaid benefits. This program is 
extraordinarily complex as a consequence of the state's efforts to 
conform all aspects of the program to federal requirements. A failure 
to conform to the federal requirements would preclude the receipt of 
federal moneys which currently pay approximately 70% of the costs of 
Medicaid benefits furnished under the program. 

The proposed rules are laid out in the order in which each section would 
ordinarily be applied in making a determination for Medicaid 
eligibility. This practice has been followed to remain consistent with 
existing Department of Human Services• manual provisions concerning 
eligibility determinations in the Medicaid program. Administration of 
the program requires the use of many terms which have special 
limitations and definitions. A general definition section is found in 
proposed new section 75-02-02.1-01. However, throughout the proposed 
new chapter, definitions particular to specific sections or subsections 
of the chapter may be found within the section or subsection to which 
those definitions pertain. 

The proposed rules are intended to conform eligibility determinations in 
the Medicaid program, in all respects, to applicable federal and state 
law~. For the most part, the rules do not contain or describe 
significant departures from existing departmental policies concerning 
determinations of eligibility for Medicaid benefits. However, 
significant new policy would be created under proposed North Dakota 
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Administrative Code section 75-02-02.1-36, Budgeting. This new section 
would alter the current practice of 11 retrospective 11 budgeting and 
substitute the practice of 11 prospective 11 budgeting, or determining 
financial eligibility based on the best estimate of the circumstances of 
the Medicaid unit during the month in which eligibility is to be 
determined. 

North Dakota Administrative Code chapter 75-02-02.1 contains 42 
sections. They are: 

75-02-02.1-01 - Definitions: Defines 37 terms used in the chapter. 

75-02-02.1-02 Application and redetermination: Sets forth 
requirements concerning the manner of making applications, and the 
responsibilities of recipients in periodic redeterminations of 
eligibility. 

75-02-02.1-03- Decision and notice: 
actions taken on applications. 

Sets forth requirements concerning 

75-02-02.1-04- Screening of recipients of certain services: Requires a 
specific determination that persons who seek nursing home care, or 
similar services, undergo a determination as to their need for such 
care. 

75-02-02.1-05 - Covered groups: Describes the several categories of 
persons who may be eligible for medicaid benefits of some type. 

75-02-02.1-06 - Applicant's choice of aid category or coverage group: 
States the applicant's right to choose a category or coverage group 
which is of greatest benefit to the applicant. 

75-02-02.1-07 - Applicant's duty to establish eligibility: Describes 
the applicant's responsibility to show that all eligibility factors are 
met. 

75-02-02.1-08- Selecting medicaid unit members: Allows a medicaid unit 
to determine, in some circumstances, which household members will become 
a part of the medicaid unit. 

75-02-02.1-09- Assignment of rights to recover medical costs: Requires 
an applicant to assign rights to recover medicaid benefits from third 
parties, and establishes exceptions. 

75-02-02.1-10 - Eligibility - Current and retroactive: Describes the 
times at which medicaid eligibility can begin. 

75-02-02.1-11 - Need: Requires that persons seeking medicaid benefits 
actually have a need for the medical care sought. 

75-02-02.1-12 - Limitation on conditions of eligibility: Sets forth the 
federal requirements concerning conditions of eligibility. 
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75-02-02.1-13 
recipients to 
exceptions. 

- Social 
furnish 

security numbers: Requires 
social security numbers, and 

applicants and 
provides for 

75-02-02.1-14 -Blindness and disability: Describes the standard to be 
applied in determining if an applicant is blind or disabled. 

75-02-02.1-15 Incapacity of a parent: Describes the standard for 
determining if a parent is incapacitated. 

75-02-02.1-16- State of residence: Describes the method of determining 
an applicant's state of residence for medicaid purposes. 

75-02-02.1-17 - Application for other benefits: Requires a medicaid 
applicant to seek other benefits which may be available. 

75-02-02.1-18 - Coverage for aliens: Describes the circumstances in 
which aliens can become recipients of medicaid benefits. 

75-02-02.1-19- Inmates of public institutions not covered- Exceptions: 
Describes the general rule that limits the availability of medicaid 
benefits to inmates of public institutions, and describes exceptions. 

75-02-02.1-20 - Extended medicaid benefits to certain former recipients 
of AFDC benefits: Provides for continued medicaid benefits to AFDC 
recipients who lose AFDC eligibility because of specified factors. 

75-02-02.1-21 - Continuous eligibility for pregnant women: 
that in described circumstances pregnant women, once eligible, 
eligible for medicaid benefits until after the child is born. 

Provides 
continue 

75-02-02.1-22 Eligibility for qualified medicare beneficiaries: 
Describes limited benefits available to certain low income 
beneficiaries. 

75-02-02.1-23 Eligibility for qualified disabled and working 
individuals: Describes limited medicaid benefits available to certain 
disabled persons with earned income. 

75-02-02.1-24- Spousal impoverishment prevention: Describes provisions 
for consideration of income and assets owned by a married couple where 
one member of the couple is receiving care in a nursing facility, all 
for the purpose of permitting the spouse in the community to retain 
substantial assets and income. 

75-02-02.1-25 - Asset considerations: States general requirements 
concerning the consideration of assets in determinations of eligibility. 

75-02-02.1-26 - Asset limits: Describes asset limits which, if 
exceeded, preclude eligibility for medicaid benefits. 

75-02-02.1-27 - Exempt assets: Identifies assets which are exempted in 
considering asset limits. 
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75-02-02.1-28- Excluded assets: Describes assets which are not treated 
as available in determining the application of asset limits. 

75-02-02.1-29- Forms of asset ownership: Describes the various ways in 
which assets can be owned, singly or in combination, and describes the 
implications of each type of asset ownership. 

75-02-02.1-30 Contract for rights to receive money payments: 
Established a presumption that contracts for rights to receive money 
payments are available assets, and provides a mechanism for rebutting 
that presumption. 

75-02-02.1-31 Trusts: Categorizes various types of trusts and 
describes the treatment of each type for medicaid eligibility purposes. 

75-02-02.1-32 - Valuation of assets: Describes methods of determining 
the value of assets for medicaid eligibility purposes. 

75-02-02.1-33 - Disqualifying transfers: Describes the circumstances in 
which a transfer for less than adequate consideration can lead to the 
loss of medicaid benefits for the transferor or the transferor's family. 

75-02-02.1-34- Income considerations: Describes general considerations 
used in determining income available to meet medical needs. 

75-02-02.1-35- Budgeting: Describes the method of determining how much 
available income will be treated as being available to meet medical 
needs, and of determining the amount of medicaid benefits to which an 
individual or medicaid unit may be entitled. 

75-02-02.1-36 - Disregarded income: Identifies types of income which 
are not counted in determining medicaid eligibility. 

75-02-02.1-37 - Unearned income: Identifies special policies with 
respect to the consideration of unearned income. 

75-02-02.1-38- Earned income: Identifies special policies with respect 
to the earned income. 

75-02-02.1-39 - Income deductions: Describes amounts of income which 
are deducted in determining income available to meet medical needs. 

75-02-02.1-40 - Income levels: Identifies the level of income below 
which no income is treated as being available to meet medical needs. 

75-02-02.1-41 - Deeming of income: 
will be treated as being available 
medicaid benefits. 

Describes circumstances where income 
to an applicant or recipient of 

75-02-02.1-42 Eligibility under 1972 state plan: Describes 
requirements imposed on persons who assert they are eligible under the 
state's 1972 state plan. 
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STAFF COMMENT: Chapter 75-02-02.1 contains all new material but is not 
underscored so as to improve readability. 

Section 
75-02-02.1-01 
75-02-02.1-02 
75-02-02.1-03 
75-02-02.1-04 
75-02-02.1-05 
75-02-02.1-06 

75-02-02.1-07 
75-02-02.1-08 
75-02-02.1-09 

75-02-02.1-10 
75-02-02.1-11 
75-02-02.1-12 
75-02-02.1-13 
75-02-02.1-14 
75-02-02.1-15 
75-02-02.1-16 
75-02-02.1-17 
75-02-02.1-18 
75-02-02.1-19 

75-02-02.1-20 

75-02-02.1-21 
75-02-02.1-22 

75-02-02.1-23 

75-02-02.1-24 
75-02-02.1-25 
75-02-02.1-26 
75-02-02.1-27 
75-02-02.1-28 
75-02-02.1-29 
75-02-02.1-30 

75-02-02.1-31 
75-02-02.1-32 
75-02-02.1-33 
75-02-02.1-34 
75-02-02.1-35 
75-02-02.1-36 
75-02-02.1-37 

CHAPTER 75-02-02.1 
ELIGIBILITY FOR MEDICAID 

Definitions 
Application and Redetermination 
Decision and Notice 
Screening of Recipients of Certain Services 
Covered Groups 
Applicant's Choice of Aid Category or 

Coverage Group 
Applicant's Duty to Establish Eligibility 
Selecting Medicaid Unit Members 
Assignment of Rights to Recover Medical 

Costs 
Eligibility - Current and Retroactive 
Need 
Limitation on Conditions of Eligibility 
Social Security Numbers 
Blindness and Disability 
Incapacity of a Parent 
State of Residence , 
Application for Other Benefits 
Coverage for Aliens 
Inmates of Public Institutions Not Covered 

- Exceptions 
Extended Medicaid Benefits to Certain 

Former Recipients of Aid to Families 
With Dependent Children Benefits 

Continuous Eligibility for Pregnant Women 
Eligibility of Qualified Medicare 

Beneficiaries 
Eligibility of Qualified Disabled and 

Working Individuals 
Spousal Impoverishment Prevention 
Asset Considerations 
Asset Limits 
Exempt Assets 
Excluded Assets 
Forms of Asset Ownership 
Contractual Rights to Receive Money 

Payments 
Trusts 
Valuation of Assets 
Disqualifying Transfers 
Income Considerations 
Budgeting 
Disregarded Income 
Unearned Income 
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75-02-02.1-38 
75-02-02.1-39 
75-02-02.1-40 
75-02-02.1-41 
75-02-02.1-42 

Earned Income 
Income Deductions 
Income Levels 
Deeming of Income 
Eligibility Under 1972 State Plan 

75-02-02.1-01. Definitions. For the purposes of this chapter: 

1. "Agency" means the North Dakota department of human services. 

2. "Aid to families with dependent children" means aid to 
families with dependent children, a program administered under 
North Dakota Century Code chapter 50-09 and title IV-A of the 
Social Security Act [42 U.S.C. 601 et seq.]. 

3. "Asset 11 means any kind of property or property interest, 
whether real, personal, or mixed, whether liquid or illiquid, 
and whether or not presently vested with possessory rights. 

4. "Blind" has the same meaning as the term has when used by the 
social security administration in the supplemental security 
income program. 

5. "Child11 means a person, under twenty-one, who is not living 
independently. 

6. 11 County agency 11 means the county social service board. 

7. "Department" means the North Dakota department of human 
services. 

8. 11 Disabled 11 has the same meaning as the term has when used by 
the social security administration in the supplemental 
security income program. 

9. "Disabled adult child" means a disabled or blind person over 
the age of twenty-one who became blind or disabled before age 
twenty-two: 

10. "Earned income 11 means income which is currently received as 
wages, salaries, commissions, or profits from activities in 
which an individual or family is engaged through either 
employment or self-employment. There must be an appreciable 
amount of personal involvement and effort, on the part of the 
individual or family, for income to be considered "earned". 

11. 11 Full calendar month 11 means the period which begins at 
midnight on the last day of the previous month and ends at 
midnight on the last day of the month under consideration. 

12. "Good faith effort to sell" means an honest effort to sell in 
a manner which is reasonably calculated to induce a willing 
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buyer to believe that the property offered for sale is 
actually for sale at a fair price. A good faith effort to 
sell includes, at a m1n1mum, making the offer at a stated 
minimum price equal to seventy-five percent of fair market 
value (sixty-six and two-thirds percent of fair market value 
with respect to determination of qualified disabled and 
working individual benefits under section 75-02-02.1-08), in 
the following manner: 

a. To any coowner, joint owner, possessor, or occupier of the 
property, and, if no buyer is thereby secured. 

b. To the regular market for such property, if any regular 
market exists, and, if no buyer is thereby secured. 

c. By public advertisement for sale in a newspaper of general 
circulation, the circulation area of which includes the 
location of any property resource offered for sale, which 
advertisement was published successively for two weeks if 
the newspaper is a weekly publication and for one week if 
the newspaper is a daily publication, and which includes a 
plain and accurate description of the property and the 
name, address, and telephone number of a person who will 
answer inquiries and receive offers. 

13. "Home" means, when used in the phrase "the home occupied by 
the medical assistance unit", the residence occupied by the 
medical assistance unit, including the land on which it is 
located, provided that the acreage [hectarage] does not exceed 
one hundred sixty contiguous acres [64.75 hectares] if rural 
or two acres [.81 hectares] if located within the established 
boundaries of a city. 

14. "Institutionalized person" means a person who is an inpatient 
in a nursing facility or a swing bed facility, or who receives 
home or community-based services and with respect to whom 
there has been a determination that, but for the provision of 
home or community-based services, the person would require the 
level of care provided in a nursing facility. 

15. "Living independently" means, in references to a child under 
the age of twenty-one, a status which arises in any of the 
following circumstances: 

a. The applicant or recipient has served a tour of active 
duty with the armed services of the United States and 
lives separately and apart from the parent. 

b. The applicant or recipient has married, even though that 
marriage may have been dissolved or annulled in a court of 
law. 
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c. The applicant or recipient has lived separately and apart 
from both parents for at least six months prior to making 
applicat i on for medicaid benefits, and has received no 
support or assistance from either parent during that 
period. For purposes of this subdivision, periods when 
the applicant or recipient is attending an educational or 
training facility are deemed to be periods when the 
applicant or recipient was living with a parent, whether 
or not the place of abode during school terms was wi th 
either parent . 

d. Both parents from whom support could ordinarily be sought, 
and the property of such parents, is outs i de the 
jurisdiction of the courts of the United States or any of 
the United States. 

16 . "Medicaid" means a program implemented pursuant to No r th 
Dakota Century Code chapter 50-24.1 and 42 U.S.C. 1396 et seq . 
to furnish medical assistance, as defined in 42 U.S .C. 
1396d(a), to persons determined eligible for medical ly 
necessary, covered medical, and remedial services. 

17 . "Medicaid unit" means an individual, a married couple, or a 
fam i ly with children under twenty-one years of age , whose 
income and assets are considered in determining eligibil i ty 
for any member of that unit, without regard to whether t he 
members of the unit all physically reside in the same 
l ocation. 

18 . "Medicare cost sharing 11 means the following costs : 

a . ( 1) Medicare part A premiums; and 

(2) Medicare part 8 premi urns; 

b. Medicare coinsurance; 

c . Medicare deductibles; and 

d. Twenty percent of the allowed cost for medicare covered 
services where medicare covers only eighty percent of t he 
allowed costs. 

19. "Occupied" means , when used in the phrase "the home occup i ed 
by the medicaid un i t", the home the medicaid unit is l iv i ng i n 
or , if temporarily absent from, possessed with an intent i on to 
return and the capability of returning within a reasonable 
l ength of time. Property is not occupied if the r i ght to 
occupy has been given up through a rental or lease agreement , 
whether or not that rental or lease agreement is wr i tten. 
Property is not occupied by an individual in l ong-term care or 
the state hospital, with no spouse, disabled adult child , or 
child under age twenty-one at home, unless a physic i an has 
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certified that the individual is likely to return home within 
six months. 

20. "Persons deemed to be rece1v1ng aid to families with dependent 
children" means those persons who are not receiving an aid to 
families with dependent children money payment, but who must 
be treated as recipients of such benefits because federal law 
or regulations so provides. 

21. 11 Pre-need funera 1 service 
provided for in subsection 2 
section 43-10.1-01. 

contract" 
of North 

has the 
Dakota 

same meaning 
Century Code 

22. "Property which is essential to earning a livelihood11 means 
property which the applicant or recipient owns, and which the 
applicant or recipient is actively engaged in using to earn 
income, and where the total benefit of such income is derived 
for the applicant or recipient 1 s needs. An applicant or 
recipient is actively engaged in using the property of that 
individual contributes significant current personal labor in 
using the property for income-producing purposes. The payment 
of social security taxes on the income from such current 
personal labor is an indicator of the active use of the 
property. Property from which an applicant or recipient is 
merely receiving rental or lease income is not essential to 
earning a livelihood. 

23. 11 Property which is not saleable without working an undue 
hardship" means property which the owner has made a good faith 
effort to sell which has produced no buyer willing to pay an 
amount equaling or exceeding seventy-five percent of the 
property•s fair market value (sixty-six and two-thirds percent 
of the property•s fair market value with respect to 
determination of qualified disabled and working individual 
benefits under section 75-02-02.1-08), and which is 
continuously for sale. Property may not be included within 
this definition at any time earlier than the first day of the 
first month in which a good faith effort to sell is begun. 

24. "Regulation 11
, as used in 42 CFR 431.210, 431.244, and 435.912, 

includes any written statement of federal or state law or 
policy, including, but not limited to, federal and state 
constitutions, statutes, regulations, rules, policy manuals or 
directives, policy letters or instructions, and relevant 
controlling decisions of federal or state courts. 

25. 11 Specialized facility 11 means a residential facility, including 
a basic care, a licensed family foster care home for children 
or adults, a licensed group foster care home for children or 
adults, a transitional living facility, a facility established 
to provide quarters to clients of a sheltered workshop, and 
any other facility determined by the department to be a 
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provider of remedial services, but does not mean an acute care 
facility or a nursing facility. 

26. "State agency" means the North Dakota department of human 
services. 

27. "Supplemental security income" means supplemental security 
income, a program administered under title XVI of the Social 
Security Act [42 U.S.C. 1381 et seq.]. 

28. "The act" means the Social Security Act [42 U.S.C. 301 et 
seq.]. 

29. "Title II" means title II of the SQcial Security Act [42 
U.S.C. 401 et seq.]. 

30. "Title IV-A" means title IV-A of the Social Security Act [42 
U.S.C. 601 et seq.]. 

31. 11 Title IV-D" means title IV-D of the Social Security Act [42 
U.S.C. 651 et seq.]~ 

32. "Title IV-E" means title IV-E of the Social Security Act [42 
U.S.C. 670 et seq.]. 

33. Title XVI" means title XVI of the Social Security Act [42 
U.S.C. 1381 et seq.]. 

34. "Unearned income" means income which is not earned income. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-02-02.1-02. Application and redetermination. 

1. App 1 i cation. 

a. All individuals wishing to make application for medicaid 
must have the opportunity to do so, without delay. 

b. An application is a written request made by a person 
desiring assistance under the medicaid program, or by a 
proper person seeking such assistance on behalf of another 
person, to a county social service board, a 
disproportionate share hospital, as defined in section 
1923{a)(3)(A) of the Act [42 U.S.C. 1396r-4(a)(1)(A)], or 
a federally qualified health center, as described in 
section 1905(1)(2)(8) of the Act [42 U.S.C. 
1396d(1)(2)(B)]. A proper person means any person of 
sufficient maturity and understanding to act responsibly 
on behalf of the applicant. 
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c. An application must be in writing and signed on a 
prescribed application form. 

d. A prescribed application form must be signed by the 
applicant if the applicant is physically and mentally able 
to do so. An application made on behalf of an applicant 
adjudged incompetent by a court must be signed by the 
guardian. 

e. Information concerning eligibility requirements, available 
services, and the rights and responsibilities of applicant 
and recipients must be furnished to all who require it. 

f. A relative 
application in 
medical costs 
death. 

or other interested party may file an 
behalf of a deceased person to cover 
incurred prior to the deceased person's 

g. The date of application is the date an application, signed 
by an appropriate person, is received at a county social 
service board office, a disproportionate share hospital, 
or a federally qualified health center. 

2. Redetermination. A redetermination must be made within thirty 
days after a county agency has received information indicating 
a possible change in eligibility status, when a recipient 
enters a nursing facility, and in any event, no less than 
annually. A recipient has the same responsibility to furnish 
information during a redetermination as an applicant has 
during an application. 

History: Effective December 1, 1991. 
General Authority: NOCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-02-02.1-03. Decision and notice. 

1. A decision as to eligibility will be made promptly on 
applications, within forty-five days, or within ninety days in 
disability cases, except in unusual circumstances. 

2. A decision as to eligibility on redeterminations will be made 
within thirty days. 

3. Immediately upon an eligibility determination, whether 
eligibility can be found, ineligibility can be found, or 
eligibility cannot be determined, medicaid applicants or 
recipients must be notified by the county agency. A notice 
must be sent in advance of any decision terminating or 
reducing medicaid benefits. 
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4. Notice must be sent at the time, and in the manner, required 
by 42 CFR 431.210 through 431.214. 

5. Errors made by public officials and delays caused by the 
actions of public officials do not create eligibility or 
additional benefits for an applicant or recipient who is 
adversely affected. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-04. Screening of recipients of certain services. All 
applicants or recipients who seek services in nursing facilities 
(including swing bed facilities) or intermediate care facilities for the 
mentally retarded, or who seek home and community-based services, must 
demonstrate a medical necessity for the service sought on or prior to 
admission to a facility, upon application for medicaid while in a 
facility, or upon request for home and community-based services. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-02-02.1-05. Covered groups. Within the limits of legislative 
appropriation, four broad coverage groups are included under the 
medicaid program. Within each coverage group, one or more aid 
categories is established. These coverage groups do not define 
eligibility for medicaid benefits. Any person who is within a coverage 
group must also demonstrate that all other eligibility criteria are met. 

1. Categorically needy groups include: 

a. Persons who are receiving cash assistance payments through 
aid to families with dependent children. 

b. Persons who are deemed to be recipients of aid to families 
with dependent children including: 

(1) Individuals denied an aid to families with dependent 
children payment solely because the amount would be 
less than ten dollars; 

(2) Individuals whose aid to families with dependent 
children payments are reduced to zero by reason of 
recovery of overpayment of aid to families with 
dependent children funds; 

(3) Families who were receiving aid to families with 
dependent children cash assistance payments in at 
least three of the six months immediately preceding 

1095 



the month in which they became ineligible as a result 
(wholly or partly) of the collection or increased 
collection of child or spousal support and are deemed 
to be recipients of aid to families with dependent 
children, and continue eligible for medicaid for four 
calendar months following the month for which the 
final cash payment was made; 

(4) Children for whom adoption assistance maintenance 
payments are made under title IV-E; 

(5) Children for whom foster care maintenance payments 
are made under title IV-E; 

(6) Children who are living in North Dakota and are 
receiving title IV-E adoption assistance payments 
from another state; and 

(7) Children in a foster care placement in North Dakota 
and receiving a title IV-E foster care payment from 
another state. 

c. Families which received aid to families with dependent 
children payments in at least three of the six months 
immediately preceding the month in which the family became 
ineligible for aid to families with dependent children 
solely because of increased hours of, or income from, 
employment of the caretaker relative; or which became 
ineligible for aid to families with dependent children 
solely because a member of the family lost one of the 
time-limited aid to families with dependent children 
earned income disregards (the thirty dollar earned income 
disregard and the disregard of one-third of earned 
income). 

d. Pregnant women whose pregnancy has been medically verified 
and who would be eligible for an aid to families with 
dependent children cash payment on the basis of the income 
and asset requirements of the state-approved aid to 
families with dependent children plan. 

e. Women who, while pregnant, apply for and are found 
eligible for medicaid, continue to be eligible, as though 
they were pregnant, for sixty days after the day each 
pregnancy ends, and for the remaining days of the month in 
which the sixtieth day falls. 

f. Children born to women who have applied for and been found 
eligible for medicaid on or before the day of the child's 
birth, with respect to the day of the child's birth. 

g. Aged, blind, or disabled individuals who are rece1v1ng 
supplemental security income payments or who appear on the 
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state data exchange as zero payment as a result of 
supplemental security income 1 s recovery of an overpayment 
or who are suspended because the individuals do not have a 
protective payee, provided that the more restrictive 
medicaid criteria is met. 

h. Individuals who meet the more restrictive requirements of 
the medicaid program and qualify for supplemental security 
income benefits under section 1619(a) or 1619(b) of the 
Act [42 U.S.C. 1382h(a) or 1382h(b)]. 

i. Essential spouses of, or persons essential to, individuals 
who received benefits, in December 1973 under the state•s 
approved plan for title XVI of the Social Security Act 
(repealed), who were grandfathered into the supplemental 
security income program and who have continuously received 
benefits under the supplemental security income program 
and the medicaid program since the inception of the 
supplemental security income program, but only if the 
essential spouse of, or person essential to, the 
individual continues to reside with the individual. 

2. Optional categorically needy groups include: 

a. All individuals under age twenty-one who are not receiving 
aid to families with dependent children, but whose income 
and assets are at or below the aid to families with 
dependent children program limits. 

b. All individuals under age twenty-one who are residing in 
adoptive homes and who have been determined under the 
state-subsidized adoption program to be eligible as 
provided in state law and in accordance with the 
requirements of the department. 

c. All individuals under age twenty-one who qualify on the 
basis of financial eligibility for medicaid and who are 
residing in foster homes or private child care 
institutions licensed or approved by the department, 
irrespective of financial arrangements, including children 
in a 11 free 11 foster home placement. 

3. Medically needy groups include: 

a. Eligible caretaker relatives and individuals under age 
twenty-one in aid to families with dependent children 
families who do n6t meet financial or certain technical 
aid to families with dependent children requirements 
(i.e., work requirements) for a cash payment, but meet 
medically needy income and asset standards. 

b. All 
for 

individuals 
and require 

under the age of twenty-one who qualify 
medical services on the basis of 
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insufficient income and assets, but who do not qualify as 
categorically needy, including children in stepparent 
families who are ineligible for aid to families with 
dependent children or children in non-IV-E foster care. 

c. Pregnant women whose pregnancy has been medically verified 
and who, except for income and assets, would be eligible 
as categorically needy. 

d. Pregnant women whose pregnancy has been medically verified 
and who qualify on the basis of financial eligibility. 

e. Eligible pregnant women who applied for medicaid during 
their pregnancies, and for whom recipient liability for 
the month was met no later than on the date the pregnancy 
ends, continue to be eligible, as though they were 
pregnant, for sixty days after the day each pregnancy 
ends, and for the remaining days of the month in which the 
sixtieth day falls. 

f. Aged, blind, or disabled individuals who would be eligible 
for supplemental security income benefits or certain state 
supplemental payments, but who have not applied for cash 
assistance or have sufficient income or assets to meet 
their maintenance needs. 

g. Individuals under age twenty-one or age sixty-five and 
over in the state hospital who qualify on the basis of 
financial eligibility. 

4. Poverty level groups include: 

a. Pregnant women whose pregnancy has been medically verified 
and who meet the nonfinancial and asset requirements of 
the medicaid program and whose family income is at or 
below one hundred thirty-three percent of the poverty 
1 eve 1 . 

b. Eligible pregnant women who applied for medicaid during 
their pregnancy who continue to be eligible for sixty days 
after the day each pregnancy ends, and for the remaining 
days of the month in which the sixtieth day falls. 

c. Children under the age of six who meet the nonfinancial 
and asset requirements of the medicaid program and whose 
family income is at or below one hundred thirty-three 
percent of the poverty level. 

d. Children, age six or older, born after September 30, 1983, 
who meet the nonfinancial and asset requirements of the 
medicaid program and whose family income is at or below 
one hundred percent of the poverty level. 
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e. Qualified medicare beneficiaries are aged, blind, or 
disabled individuals who are entitled to medicare part A 
benefits, meet the medically needy nonfinancial criteria, 
have assets no greater than twice the supplemental 
security income resource standards, and have income at or 
below one hundred percent of the poverty level. 

f. Qualified disabled and working individuals are individuals 
entitled to enroll in medicare part A under section 1818a 
of the Social Security Act [42 U.S.C. 1395i-2(a)], have 
income no greater than two hundred percent of the federal 
poverty level, have assets no greater than twice the 
supplemental security income resource standard, and are 
not eligible for medicaid under any other provision. The 
supplemental security income program income and asset 
methodologies must be used and none of the more 
restrictive 209b criteria may be applied. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-06. Applicant•s choice of aid category or coverage 
group. A person who could establish eligibility under more than one aid 
category or coverage group may have eligibility determined under the aid 
category or coverage group the person selects. Except with respect to 
qualified medicare beneficiaries, who may also establish eligibility as 
categorically needy or medically needy, a person may establish 
eligibility under only one aid category and only one coverage group. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-02-02.1-07. Applicant•s duty to establish eligibility. It is 
the responsibility of the applicant for medicaid to establish the 
eligibility of each individual for whom assistance is requested, 
including, but not limited to, the furnishing of a social security 
number, and the establishment of age, identity, residence, citizenship, 
blindness, disability, and financial eligibility in each of the months 
in which medicaid benefits are sought. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-02-02.1-08. Selecting medicaid unit members. An applicant or 
recipient who is also a caretaker of children under twenty-two years of 
age may select the children who will be included in the medicaid unit. 
Anyone whose needs are included in the unit for any month is subject to 
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all medicaid requirements which may affect the unit. The financial 
responsibility of relatives must be considered with respect to all 
members of the assistance unit. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-02-02.1-09. Assignment of rights to recover medical costs. 

1. The applicant and each individual for whom assistance is 
requested must, as a condition of eligibility, execute all 
necessary documents to protect his or the agency•s rights to 
payment from any third party or private insurer, including, 
but not limited to, the execution of assignments provided for 
under North Dakota Century Code sections 50-24.1-02 and 
50-24.1-02.1, for medical care and services included under 
this plan, the need for which arises out of lnJury, disease, 
or disability of the applicant or recipient for medicaid; 
assign rights to medical support from any absent parent when a 
child is deprived of parental support or care due to the 
absence of one or both parents; and cooperate with the 
department and county agency in obtaining payment and medical 
support and establishing paternity of a child in the medicaid 
unit with respect to whom paternity has not been established. 
The requirement for the assignment of rights to medical 
support from absent parents continues through the month in 
which the child reaches the age of nineteen years or completes 
high school (or its equivalent), whichever comes first. 

2. For purposes of this section: 

a. 11 Cooperate in obtaining payment and medica 1 support 11 

includes: 

(1) Appearing at a state or local office designated by 
the department or county agency to provide 
information or evidence relevant to the case; 

(2) Appearing as a witness at a court or other 
proceeding; 

(3) Providing information, or attesting to lack of 
information, under penalty of perjury; 

(4) Paying to the department any support or medical care 
funds received that are covered by the assignment of 
rights; and 

( 5) Taking any other reasonable steps to assist in 
establishing paternity and securing medical support 
and payments. 
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b. "Deprived of parental support or care due to the absence 
of one or both parents" means a situation which occurs 
when all of the following factors are present: 

(1) The parent is physically absent from the home; 

(2) The nature of the parent's absence is such as to 
interrupt or terminate the parent's functioning as a 
provider of maintenance, physical care, or guidance 
for the child; and 

(3) The known 
precludes 
parent's 
support or 

or indefinite duration 
relying on the parent 
functions in planning 
care of the child. 

of the absence 
to perform the 

for the present 

c. "Private insurer" includes any commercial insurance 
company offering health or casualty insurance to 
individuals or groups, including both experience-related 
insurance contract and indemnity contracts; any profit or 
nonprofit prepaid plan offering either medical services or 
full or partial payment for services covered by the 
medicaid program; and any organization administering 
health or casualty insurance plans for professional 
associations, employer-employee benefit plans, or any 
similar organization offering these payments or services, 
including self-insured and self-funded plans. 

d. "Third party" means any individual, entity, or program 
that is or may be liable to pay all or a part of the 
expenditures for services furnished under medicaid, 
including a parent or other person who owes a duty to 
provide medical support to or on behalf of a child for 
whom medicaid benefits are sought. 

3. The department or the county agency may take any action or 
impose any requirement upon an applicant or recipient as may 
be reasonably necessary to determine the liability of third 
parties and private insurers. Any action which may be taken, 
and any requirement which may be imposed under 42 CFR 433.138, 
as necessary to determine such liability, may be required of 
an applicant or recipient as a condition of eligibility. 

4. The assignment of rights to benefits, except medical support 
benefits, is automatic under North Dakota Century Code section 
50-24.1-02.1. However, as a condition of eligibility, the 
applicant or recipient may be required to execute a written 
assignment whenever appropriate to facilitate establishment of 
liability of a third party or private insurer. 

5. An individual must cooperate in establishing paternity of a 
child born out of wedlock for whom he or she can legally 
assign rights, and obtaining medical care support and payments 
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for himself, herself, and any other individual for whom he or 
she can legally assign rights, unless: 

a. The individual is a pregnant woman whose pregnancy has 
been medically verified and who meets the nonfinancial and 
asset requirements of the medicaid program and whose 
family income is at or below one hundred and thirty-three 
percent of the poverty level; 

b. The individual is an eligible pregnant woman who applied 
for medicaid during her pregnancy who continues to be 
eligible for sixty days after her pregnancy ends, and for 
the remaining days of the month in which th~ sixtieth day 
falls; or 

c. Cooperation is waived by the county agency for good cause. 

6. The county agency may waive the requirements of subsection 5 
for good cause if it determines that cooperation is against 
the best interests of the child. A county agency may 
determine that cooperation required under subsection 5 is 
against the best interests of the child only if: 

a. The applicant's or recipient's cooperation in establishing 
paternity or securing medical support is reasonably 
anticipated to result in: 

(1) Physical harm to the child for whom support is to be 
sought; 

(2) Emotional harm to the child for whom support is to be 
sought; 

(3) Physical harm to the parent or caretaker relative 
with whom the child is living which reduces such 
person's capacity to care for the child adequately; 

(4) Emotional harm to the parent or caretaker relative 
with whom the child is living, of such nature or 
degree that it reduces such person's capacity to care 
for the child adequately; or 

b. At least one of the following circumstances exists, and 
the county agency believes that because of the existence 
of that circumstance, in the particular case, proceeding 
to establish paternity or secure medical support would be 
detrimental to the child for whom support would be sought. 

(1) The child for whom support is sought was conceived as 
a result of incest or forcible rape; 

(2) Legal proceedings for the adoption of the child are 
pending before a court of competent jurisdiction; or 
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(3) The applicant or recipient is currently being 
assisted by a public or licensed private social 
agency to resolve the issue of whether to keep or 
relinquish the child for adoption, and the 
discussions have not gone on for more than three 
months. 

7. Physical harm and emotional harm must be of a serious nature 
in order to justify a waiver under subsection 6. 

8. A waiver under subsection 6 due to emotional harm may only be 
based on a demonstration of an emotional impairment that 
substantially impairs the individual's functioning. In 
determining a waiver under subsection 6, based in whole or in 
part upon the anticipation of emotional harm to the child, the 
parent, or the caretaker relative, the county agency must 
consider: 

a. The present emotional state of the individual subject to 
emotional harm; 

b. The emotional health history of the individual subject to 
emotional harm; 

c. Intensity and probable duration of the emotional 
impairment; 

d. The degree of cooperation to be required; and 

e. The extent of involvement of the child in the paternity 
establishment or support enforcement activity to be 
undertaken. 

9. A determination to grant a waiver under subsection 6 must be 
reviewed no less frequently than every six months to determine 
if the circumstances which led to the waiver continue to 
exist. 

History: Effective December 1, 1991. 
General Authority: NOCC 50-06-16, 50-24.1-04 
Law Implemented: NOCC 50-24.1-01 

75-02-02.1-10. Eligibility- Current and retroactive. 

1. Except for qualified medicare beneficiaries, current 
eligibility may be established from the first day of the month 
in which the application was received, and for periods after 
that day until a redetermination is required, based upon 
information in the completed application and any necessary 
verification. 
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2. Except for qualified medicare beneficiaries, retroactive 
eligibility may be established for as many as three calendar 
months prior to the month in which the application was 
received, if eligibility can be established in each of those 
months for which benefits are sought and all factors of 
eligibility are met during each month of retroactive benefits 
sought, except that the assets which would have been allowed 
for an ineligible community spouse are not treated as 
exceeding the asset limit of an institutionalized spouse. If 
a previous application has been taken and denied in the same 
month, eligibility for that entire month may be established 
based on the current application. Retroactive eligibility may 
be established even if there is no eligibility in the month of 
application. 

3. An applicant or recipient determined eligible for part of a 
month is eligible for the entire calendar month unless a 
specific factor prevents eligibility during part of that 
month. Examples of specific factors include: 

a. An applicant is born in the month, in which case the date 
of birth is the first date of eligibility; 

b. An individual enters the state, in which case the date of 
entry is the first date of eligibility unless the 
individual was receiving medicaid benefits from another 
state, in which case the later of the date of entry or the 
day after the last day of eligibility under the other 
state•s medicaid program is the first date of eligibility; 
and 

c. An individual discharged from a public institution, in 
which case the date of eligibility is the date of 
discharge. 

4. Eligibility for qualified medicare beneficiaries begins in the 
month following the month in which the eligibility 
determination is made. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-02-02.1-11. Need. For a medically needy applicant or 
recipient, need is established when there is no recipient liability or 
when medical expenses exceed the recipient liability. If there is no 
need, there is no eligibility, and the application must be denied or the 
case must be closed. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 
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75-02-02.1-12. Limitation on conditions of eligibility. No age, 
residence, citizenship, or other requirement that is prohibited by title 
XIX of the Social Security Act will be imposed as a condition of 
eligibility. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-02-02.1-13. Social security numbers. A social security number 
must be furnished as a condition of eligibility, for each individual for 
whom medicaid benefits are sought, except:· 

1. A newborn child for the first sixty days after the date of 
birth; and 

2. With respect to emergency benefits provided to aliens who are 
not lawfully admitted. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-02-02.1-14. Blindness and disability. 

1. In any instance in which a determination is to be made as to 
whether any individual is disabled, each medical report form 
and social history will be reviewed by technically competent 
persons, not less than a physician and a social worker 
qualified by professional training and pertinent experience, 
acting cooperatively, who are responsible for the department's 
decision that the applicant does or does not meet the 
appropriate definitions of disability. 

2. In any instance in which a determination is to be made whether 
an individual is blind, there will be an examination by a 
physician skilled in the diseases of the eye, or by an 
optometrist, whichever the individual may select. Each eye 
examination report will be reviewed by the state supervising 
ophthalmologist who is responsible for comparing that report 
with the state's definition of blindness and for determining: 

a. Whether the individual meets the definition of blindness; 
and 

b. Whether and when reexaminations are necessary for periodic 
redeterminations of eligibility. 

3. The agency shall decline to determine blindness or disability 
when such a determination is made pursuant to the processing 
of a supplemental security income benefit application or an 
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old-age and survivors 1 insurance benefit payments application 
by the social security administration, or its contractee, for 
that purpose. 

4. The agency may not make an independent determination of 
disability if the social security administration has made a 
disability determination within ninety days after the date of 
application. 

History: Effective December 1, 1991. 
General Authority: NOCC 50-06-16, 50-24.1-04 
Law Implemented: NOCC 50-24.1-02; 42 CFR Part 435 

75-02-02.1-15. Incapacity of a parent. 

1. A child, if otherwise eligible for medicaid benefits, is 
11 deprived of parental support or care 11 when the child 1 s parent 
has a physical or mental defect which significantly interferes 
with his or her capacity to earn a livelihood (breadwinner) or 
to discharge his or her responsibilities as a homemaker and 
provider of child care (homemaker) for a period of thirty days 
or more. 

2. If the incapacitated parent is a breadwinner, the incapacity 
must be such that it substantially precludes employment in his 
or her usual occupation or another occupation to which he or 
she may be able to adapt. The fact that a breadwinner may 
have to change occupation or work location does not establish 
incapacity. A breadwinner may establish incapacity by 
demonstrating that he or she has reached age sixty-five. 

3. If the incapacitated parent is a homemaker, the incapacity 
must be such that it substantially precludes the performance 
of usual homemaking tasks and the furnishing of necessary care 
to children. 

4. If, prior to onset of the 
was gainfully employed, was 
for one hundred or more 
regarded as a breadwinner. 
breadwinner is regarded as a 

incapacitating condition, a parent 
usually engaged in that employment 
hours per month, the parent is 
Any parent not regarded as a 
homemaker. 

5. A determination that a parent is disabled or blind, made by 
the social security administration, constitutes adequate 
substantiation of incapacity for purposes of this section. 

6. A parent continues to be incapacitated, for purposes of this 
section, if the incapacity is not reasonably subject to 
remediation, or if the parent makes reasonable progress 
towards remediation of the incapacity. For purposes of this 
section, 11 reasonable progress towards remediation of the 
incapacity 11 means: 
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a. In the case of an incapacitated homemaker, cooperation 
with medical practitioners who prescribe a course of 
treatment intended to remediate or limit the effect of the 
incapacity, including, but not limited to, physical 
therapy, counseling, use of prosthesis, drug therapy and 
weight loss; and 

b. In the case of an incapacitated breadwinner, cooperation 
which is required of an incapacitated homemaker, 
cooperation with vocational practitioners, cooperation 
with vocational and functional capacity evaluations and 
reasonable progress in a course of training or education 
intended to qualify the parent to perform an occupation 
which, with that training or education, the parent would 
have the capacity to perform. 

7. A parent who engages in activities which are inconsistent with 
the claimed incapacity may be determined to not be 
incapacitated based upon those activities. 

8. The department may require a parent to demonstrate reasonable 
progress towards remediation of the incapacity, and may set 
reasonable deadlines for such demonstrations. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-02-02.1-16. State of residence. A resident of the state is a 
person who is living in the state voluntarily and not for a temporary 
purpose. Temporary absences from the state with subsequent returns to 
the state, or intent to return when the purpose of the absence has been 
accomplished, do not interrupt continuity of residence. Residence is 
retained until abandoned or established in another state. 

1. For persons entering 
eligibility is the date 
established for persons 
from another state. 

the state, the earliest date of 
of entry. Residence may not be 

who are receiving medicaid benefits 

2. Individuals under age twenty-one. 

a. For any individual under age twenty-one who is living 
independently from his or her parents or who is married 
and capable of indicating intent, the state of residence 
is the state where the individual is living with the 
intention to remain there permanently or for an indefinite 
period. 

b. For any 
adoption 

individual 
assistance 

who is rece1v1ng foster care or 
payments, under title IV-E, from 
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another state and are living in North Dakota, North Dakota 
is the state of residence for medicaid purposes. 

c. For any individual under age twenty-one not residing in an 
institution, whose medicaid eligibility is based on 
blindness or disability, the state of residence is the 
state in which the individual is living. 

d. For any other noninstitutionalized individual under age 
twenty-one, the state of residence is determined by the 
rules governing residence under the aid to families with 
dependent children program. 

\ 

e. For any institutionalized individual, under age 
twenty-one, who is neither married nor living 
independently, residence is that of the parents or legal 
guardian at the time of placement. Only if the parental 
rights have been terminated, and a guardian or custodian 
appointed, may the residence of the guardian or custodian 
be used. If the individual has been abandoned by his or 
her parents and does not have a guardian, the individual 
is a resident of the state in which he or she lives. 

3. Individuals age twenty-one and over: 

a. For any individual not residing in an institution, the 
state of residence is the state where the individual is 
living with the intention to remain there permanently or 
for an indefinite period or is entering the state with a 
job commitment or seeking employment. 

b. Institutionalized individuals age twenty-one and older. 

(1) Except as provided in paragraph 2, the state of 
residence is the state where the individual is living 
with the intention to remain there permanently or for 
an indefinite period. 

(2) For an institutionalized individual who became 
incapable of indicating intent before age twenty-one, 
the state of residence is that of the parent or 
guardian making application, at the time of placement 
or, if the individual is institutionalized in that 
state, at the time of application. If the individual 
has no guardian, the application is not made by 
either parent, and the placement was not made by 
another state, the state of residence is the state in 
which the individual is physically present. 

4. Terms used in this subsection have the meaning given in 
subsection 3 of section 75-02-02.1-19 and, for purposes of 
this subsection, a 11 person incapable of indicating intent11 

means one who: 
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a. Has an intelligence quotient of forty-nine or less, or a 
mental age of seven or less, based upon tests acceptable 
to the division of mental health of the department of 
human services; 

b. Has been found by a court of competent jurisdiction to be 
an incapacitated person as defined in subsection 1 of 
North Dakota Century Code section 30.1-20-01; 

c . Has been found by a court of competent jurisdiction to be 
legally incompetent; or 

d. Is found incapable of indicating intent based on med i cal 
documentation obtained from a physician or surgeon, 
clinical psychologist, or other person licensed by the 
state in the field of mental retardation. 

5. Notwithstanding any other prov1s1on of this section except 
subsections 6 through 9, individuals placed in out-of-state 
institutions by a state retain residence in that state 
regardless of the individual 1 s indicated intent or ability to 
indicate intent. The application of this subsection ends when 
a person capable of indicating intent leaves an institution in 
which the person was placed by this state. Providing 
information about another state 1 s medicaid program or about 
the availability of health care services and facilities in 
another state, or assisting an individual in locating an 
institution in another state, does not constitute a state 
placement. 

6. For any individual rece1v1ng a state supplemental payment, the 
state of residence is the state making the payment. 

7 . For any individual on whose behalf payments for regular foster 
care or state adoption assistance are made, the state of 
residence is the state making the payment. 

8. If an interstate reciprocal residency agreement has been 
entered into between this state and another state pursuant to 
42 CFR 435 .403(k), the state of residence of an affected 
i ndividual is the state determined under that agreement. 

9. When two or more states cannot agree which state is the 
individual 1 s state of residence, the state of residence is the 
state in which the individual is physically present. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24 . 1-02; 42 CFR Part 435 

75-02-02.1-17. 
recipients must take 

Application 
all necessary 

for other benefits . 
steps to obtain 
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pensions, retirement, and disability benefits to which they are 
entitled, unless they can show good cause for not doing so. Annuities, 
pensions, retirement, and disability benefits include, but are not 
limited to, veterans• compensation and pensions; old age, survivors, and 
disability insurance benefits; railroad retirement benefits; and 
unemployment compensation. Good cause under this subsection exists if: 

1. Receipt of the annuity, pension, retirement, or disability 
benefit would result in a net loss of cash income; or 

2. The benefit is supplemental security income or aid to families 
with dependent children. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-02-02.1-18. 
medicaid: 

Coverage for aliens. An alien is eligible for 

1. If lawfully admitted for permanent residence; or 

2. If all of the following conditions are met: 

a. The alien is not lawfully admitted; 

b. The alien has a medical condition (including emergency 
labor and delivery) manifesting itself by acute symptoms 
of sufficient severity (including severe pain) such that 
the absence of immediate medical attention could 
reasonably be expected to result in: 

(1) Placing health in serious jeopardy; 

(2) Serious impairment to bodily functions; or 

(3) Serious dysfunction of any bodily organ or part; 

c. The alien who meets the medical criteria in subdivision b 
must also meet all other eligibility requirements for 
medicaid except the requirements concerning furnishing 
social security numbers and verification of alien status; 
and 

d. The alien 1 s need for the emergency service continues. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 
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75-02-02.1-19. Inmates of public institutions not covered -
Exceptions. An inmate of a public institution is not eligible for 
medicaid unless the inmate is over age sixty-five and a patient in an 
institution for mental diseases or under age twenty-one (or, with 
respect to a patient who is eligible for medicaid and is receiving 
services in the institution when the patient reaches age twenty-one, 
inpatient psychiatric services under 42 CFR 440.160 may continue until 
age twenty-two), a patient in an institution for mental diseases, and 
receiving inpatient psychiatric services consistent with the 
requirements of 42 CFR 440.160 and 42 CFR part 441, subpart D. 

1. The period of ineligibility under this section begins the day 
after the day of entry of the individual as an inmate of a 
public institution or a patient in an institution for 
tuberculosis or mental diseases, and ends the day before the 
day of discharge of the individual from such an institution. 

2. An individual on conditional release or convalescent leave 
from an institution for mental diseases is not considered to 
be a patient in that institution. However, such an individual 
who is under age twenty-two and has been rece1v1ng inpatient 
psychiatric services under 42 CFR 440.160 is considered to be 
a patient in the institution until unconditionally released 
or, if earlier, the last day of the month in which the patient 
reaches age twenty-two. 

3. For purposes of this section: 

a. "Child-care institution" means a nonprofit, private 
child-care institution or a public child-care institution 
that accommodates no more than twenty-five children, which 
is licensed by the state in which it is situated, or has 
been approved by the.agency of the state responsible for 
licensing or approval of institutions of this type, as 
meeting the standards established for licensing. The term 
does not include detention facilities, forestry camps, 
training schools, or any other facility operated primarily 
for the detention of children who are determined to be 
delinquent. 

b. "In an institution" refers to an individual who is 
admitted to live there and receive treatment or services 
provided there that are appropriate to his requirements. 

c. "Definite leave", as used by the state hospital, means 
conditional release. 

d. "Inmate of a public institution" means a person who is 
living in a public institution. An individual is not 
considered an inmate if: 
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e. 

(1) The individual is in a public educational or 
vocational training institution for purposes of 
securing education or vocational training; 

(2) The individual is in a public institution for a 
temporary period pending other arrangements 
appropriate to his needs; or 

(3) The individual has been unconditionally released from 
the institution. 

"Inpatient" means a 
medical institution as 
physician or dentist 
professional services 
twenty-four-hour period 

patient who has been admitted to a 
an inpatient on recommendation of a 
and who receives room, board, and 

in the institution for a 
or longer. 

f. "Institution" means an establishment that furnishes (in 
single or multiple facilities) food, shelter, and some 
treatment or services to four or more persons unrelated to 
the proprietor. 

g. "Institution for mental diseases" means an institution 
that is primarily engaged in providing diagnosis, 
treatment, or care of persons with mental diseases, 
including medical attention, nursing care, and related 
services. Whether an institution is an institution for 
mental diseases is determined by its overall character as 
that of a facility established and maintained primarily 
for the care and treatment of individuals with mental 
diseases, whether or not it is licensed as such. An 
institution for the mentally retarded is not an 
institution for mental diseases. 

h. "Institution for the mentally retarded or persons with 
related conditions" means an institution (or distinct part 
of an institution) that: 

(1) Is primarily for the diagnosis, treatment, or 
rehabilitation of the mentally retarded or persons 
with related conditions; and 

(2) Provides, in a protected residential setting, ongoing 
evaluation, planning, twenty-four-hour supervision, 
coordination, and integration of health or 
rehabilitative services to help each individual 
function at his greatest ability. 

i. 11 Living in a public institution" refers to an individual 
who has been sentenced, placed, committed, admitted, or 
otherwise required or allowed to live in the institution, 
and who has not subsequently been unconditionally released 
or discharged from the institution. 

1112 



j. 11 Patient 11 means an individual who is rece1v1ng needed 
professional services that are directed by a licensed 
practitioner of the healing arts toward maintenance, 
improvement, or protection of health, or lessening of 
illness, disability, or pain. 

k.. 11 Public institution 11 means an institution that is the 
responsibility of a governmental unit or over which a 
governmental unit exercises administrative control. The 
term 11 public institution 11 does not include: 

(1) A medical institution as defined in 42 CFR 43.1009; 

(2) A nursing facility as defined in 42 U.S.C. 1396r(a); 

(3) A publicly operated community residence that serves 
no more than sixteen residents, as defined in 20 CFR 
416.231(b)(6)(i); or 

(4) A child-care institution as defined in this section 
with respect to: 

(a) Children for whom foster care maintenance 

(b) 

payments are made under title IV-E of the Act; 
and 

Children receiving aid to families 
dependent children-foster care under title 
of the Act. 

with 
IV-A 

l. 11 Publ icly operated community residence that serves no more 
than sixteen residents 11 has the same meaning given in 20 
CFR 416.231(b)(6)(i). A summary of that definition 
follows: 

(1) In general, a publicly operated community residence 
means: 

(a) It is publicly operated as defined in 20 CFR 
416.231(b)(2). 

(b) It is designed or has been changed to serve no 
more than sixteen residents and it is serving no 
more than sixteen; and 

(c) It provides some services beyond food and 
shelter such as social services, help with 
personal living activities, or training in 
socialization and life skills. Occasional 
medical or remedial care may also be provided as 
defined in 45 CFR 228.1; and 
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(2) A publicly operated community residence does not 
include the following facilities, even though they 
accommodate sixteen or fewer residents: 

(a) Residential facilities located on the grounds 
of, or immediately adjacent to, any large 
institution or multiple purpose complex. 

(b) Educational or vocational training institutions 
that primarily provide an approved, accredited, 
or recognized program to individuals residing 
there. 

(c) Correctional or holding facilities for 
individuals who are prisoners, have been 
arrested or detained pending disposition of 
charges, or are held under court order as 
material witnesses or juv.eniles. 

(d) Hospitals and nursing facilities. 

m. 11 Unconditionally released 11 means released, discharged, or 
otherwise allowed or required to leave the institution 
under circumstances where a return to the institution 
cannot be required by the operator of the institution. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NOCC 50-24.1-02, 50-24.1-06; 42 CFR 435.1008, 
42 CFR 1009 

75-02-02.1-20. Extended medicaid benefits to certain former 
recipients of aid to families with dependent children benefits. Former 
recipients of aid to families with dependent children benefits, who 
continue to cooperate in obtaining payment and medical support, continue 
to be eligible for medicaid benefits without making further application 
for medicaid benefits in certain circumstances. 

1. In the case of former recipients of aid to families with 
dependent children benefits who received aid to families with 
dependent children benefits in at least three of the six-month 
immediately preceding the month in which the former recipients 
became ineligible solely because of the hours of, or income 
from, employment of the caretaker relative in the aid to 
families with dependent children unit; or because a member of 
the aid to families with dependent children unit loses the aid 
to families with dependent children disregard of thirty 
dollars of earned income; or the aid to families with 
dependent children disregard of one-third of earned income, 
medicaid benefits may continue for up to twelve months if: 

a. In the first six-month period, the caretaker relative: 
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(1) Has a dependent child living in the home; and 

(2) Remains a resident of the state; or 

b. In the second six-month period, the caretaker relative: 

(I) Has a dependent child living in the hom·e; 

(2) Remains a resident of the state; 

(3) Remains employed (in cases where aid to families with 
dependent children ineligibility resulted from 
increases in hours of, or income from, employment of 
the caretaker relative); and 

(4) Has gross earned income, less child care expenses the 
caretaker relative is responsible for, which, in 
either of the three month periods consisting of the 
fourth, fifth, and sixth months or the seventh, 
eighth, and ninth months, when totaled and divided by 
three, do not exceed one hundred and eighty-five 
percent of the poverty level. 

2. A recipient who seeks eligibility under subsection 1 of this 
section must report and verify income and child care expenses 
for the fourth, fifth, and sixth months by the twenty-first 
day of the seventh month, and for the seventh, eighth, and 
ninth months by the twenty-first day of the tenth month. 
Failure to report income and child care expenses in the 
seventh month and the tenth month, or receipt of income in 
excess of one hundred and eighty-five percent of the poverty 
level, causes ineligibility effective on the last day, 
respectively, of the seventh month or the tenth month. No 
ten-day advance notice of closing need be furnished if a case 
is ineligible due to this subsection; however, a notice of 
closing must be sent before the effective date of the closing. 

3. In the case of former recipients of aid to families with 
dependent children benefits who received aid to families with 
dependent children benefits in at least three of the six 
.months immediately preceding the month in which the former 
recipients become ineligible solely or partly as a result of 
the collection or increased collection of child or spousal 
support, medicaid benefits may continue for four calendar 
months following the month for which the final aid to families 
with dependent children benefit was paid if the caretaker 
relative: 

(a) Has a dependent child living in the home; and 

(b) Remains a resident of the state. 

1115 



4. A former recipient of aid to families with dependent children 
benefits, who seeks to demonstrate the receipt of aid to 
families with dependent children benefits in at least three of 
the six months immediately preceding the month in which the 
former aid to families with dependent children recipient 
became ineligible, must have been receiving aid to families 
with dependent children benefits in this state in the month 
immediately preceding the month in which the former aid to 
families with dependent children recipient became ineligible. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-02-02.1-21. Continuous eligibility for pregnant women. 
Notwithstanding the coverage group, if a pregnant woman, whose pregnancy 
has been medically verified, becomes eligible for medicaid, she 
continues eligible, without regard to any increase in income of the 
medicaid unit, for sixty days after the day her pregnancy ends, and for 
the remaining days of the month in which the sixtieth day fell. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-02-02.1-22. Eligibility of qualified medicare beneficiaries. 

1. Qualified medicare beneficiaries are entitled only to medicare 
cost sharing benefits described in subsection 18 of section 
75-02-02.1-01. 

2. Asset limits. The following asset limits apply to qualified 
medicare beneficiaries eligibility determinations. No person 
may be found to be a qualified medicare beneficiary unless the 
total value of all assets, not described in subsection 4, does 
not exceed: 

a. Four thousand dollars for a one-person unit; or 

b. Six thousand dollars for a two-person unit. 

3. Provision of this chapter governing asset considerations 
(75-02-02.1-25), valuation of assets (75-02-02.1-32), and 
forms of asset ownership (75-02-02.1-29) apply to qualified 
medicare beneficiary eligibility determinations except: 

a. Half of a liquid asset held in common with another 
qualified medicare beneficiary is presumed available; 

b. Assets owned by a child, under age twenty-one, in the unit 
are not considered available in determining qualified 
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medicare beneficiary eligibility for the child's parent, 
except that all liquid assets held in common by the child 
and the parent are considered available to the parent; and 

c. Assets owned by a spouse who is not residing with an 
applicant for or recipient of qualified medicare 
beneficiary benefits are not considered available in 
determining qualified medicare beneficiary eligibility 
unless they are liquid assets held in common. 

4. Excluded assets for purposes of this section: 

a. The assets described in subsectirins 2 through 5 of section 
75-02-02.1-27 and a residence occupied by the person, the 
person's spouse, or the person's dependent relative are 
excluded. Terms used in this section have the following 
meanings: 

(1) 11 Residence 11 includes all contiguous lands, including 
mineral interests, upon which it is located. The 
residence may include a mobile home suitable for use, 
and being used, as a principal place of residence. 
Rural property contiguous to the residence is 
excluded, even if rented or leased to a third party. 
The residence is excluded during the temporary 
institutionalization or other absence of the 
individual from the residence, so long as the 
individual intends to return. However, a six-month 
absence due to institutionalization ends the 
exclusion. 

(2) 11 Relative 11 means a child, stepchild, grandchild, 
parent, stepparent, grandparent, aunt, uncle, niece, 
nephew, brother, sister, stepbrother, stepsister, 
half brother, half sister, first cousin, or in-law. 

(3) 11 0ependency 11 includes financial, medical, and other 
forms of dependency. Financial dependency exists 
with respect to someone whom a taxpayer is able to 
claim a deduction on a federal income tax return. 

b. Property which is excluded under subsections 1, 2, and 4 
through 9 of section 75-02-02.1-28 is excluded for 
purposes of this section. 

c. Burial funds of up to one thousand five hundred dollars 
each, plus earnings on excluded funds in and after the 
month of application, held for the individual and for the 
individual's spouse are excluded. Burial funds may 
consist of revocable burial contracts; revocable burial 
trusts; other revocable burial arrangements, including the 
value of installment sales contracts for burial spaces; 
cash; financial accounts such as savings or checking 
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accounts; or other financial instruments with a definite 
cash value, such as stocks, bonds, and certificates of 
deposit. The fund must be unencumbered and available for 
conversion to cash on very short notice. The fund may not 
be commingled with nonburial-related assets and must be 
identified as a burial fund by title of account or a 
signed statement. Burial insurance, irrevocable trusts, 
or any other irrevocable arrangement for burial must be 
considered at face value for meeting the burial fund 
exclusion. Combined face value of an individual's life 
insurance policies with a total face value of one thousand 
five hundred dollars or less must be considered toward 
this exclusion. Cash values of an individual's life 
insurance with a total face value in excess of one 
thousand five hundred dollars may be applied towards the 
burial fund exclusion. 

d. A burial space or agreement which represents the purchase 
of a burial space held for the individual, the 
individual's spouse, or any other member of the 
individual's immediate family is excluded. The burial 
space exclusion is in addition to the burial fund 
exclusion set forth in subdivision c. Only one item 
intended to serve a particular burial purpose, per 
individual, may be excluded. For purposes of this 
subdivision: 

(1) 11 Burial space 11 means a burial plot, granite, crypt, 
or mausoleum; a casket, urn, niche, or other 
repository customarily and traditionally used for a 
deceased's bodily remains; a vault or burial 
container; a headstone, marker, or plaque; and 
prepaid arrangements for the opening and closing of 
the gravesite or for care and maintenance of the 
gravesite. 

(2) 11 Held for 11 means the individual currently has title 
to or possesses a burial space intended for the 
individual's use or has a contract with a funeral 
service company for specified burial spaces for the 
individual's burial, such as an agreement which 
represents the individual's current right to use of 
the items at the amount shown; but does not mean any 
arrangement where the individual does not currently 
own the space, or does not currently have the right 
to use the space, or where the seller is not 
currently obligated to provide the space. 

(3) 11 0ther member of the individual's immediate family 11 

means the individual's parents, minor or adult 
children, siblings, and the spouses of those persons, 
whether the relationship is established by birth, 
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adoption, or marriage, except that a relationship 
established by marriage ends if the marriage ends. 

e. Property essential to self-support is excluded. 

(1) 11 Property essential to self-support 11 means: 

(a) Property which the applicant or recipient owns, 
up to an equity value of six thousand dollars, 
which produces annual income at least equal to 
six percent of the excluded amount, and with 
respect to which the applicant or recipient is 
not actively engaged in using to produce income. 

(b) Nonbusiness property which the applicant or 
recipient owns, up to an equity value of six 
thousand dollars, when used to produce goods or 
services essential to daily activities, or, for 
instance, when used to grow produce or livestock 
solely for consumption in the individual 1 s 
households. 

(2) Two or more properties of the type described in 
subparagraph a of paragraph 1 may be excluded if each 
such property produces at least a six percent return 
and if the combined equity value of such properties 
does not exceed six thousand dollars. 

(3) Equity in property of the type described in 
subparagraph a of paragraph 1 is a countable asset to 
the extent that equity exceeds six thousand dollars 
and is a countable asset if it produces an annual 
return of less than six percent of equity. 

(4) Equity in property of the type described in 
subparagraph b of paragraph 1 is a countable asset to 
the extent that equity exceeds six thousand dollars. 

(5) Assets excluded under this subdivision must be in 
current use in the type of activity described, or, if 
not in current use, the assets must have been in such 
use and there must be a reasonable expectation that 
the use will resume, and, with respect to property of 
the type described in subparagraph a of paragraph 1, 
the annual return test will be met: 

(a) Within twelve months of the last use; or 

(b) If the nonuse is due to the disabling condition 
of the applicant or recipient, within 
twenty-four months of the last use. 
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(6) Liquid assets are not property essential to 
self-support except when used as part of a trade or 
business. 

f. Lump sum payments of title II or supplemental security 
income benefits for six consecutive months following the 
month of receipt. 

g. Real property, the sale of which would cause undue 
hardship to a coowner, is excluded for so long as the 
coowner uses the property as a principal residence, would 
have to move if the property were sold, and has no other 
readily available housing. 

h. Life insurance that generates a cash surrender value if 
the face value of all life insurance policies on the life 
of that person total one thousand five hundred dollars or 
less. 

i. Assets set aside, by a blind or disabled (but not an aged) 
person, as a part of a plan to achieve self-support which 
has been approved, if the person is a supplemental 
security income recipient, or would be approved, if the 
person were a supplemental security income recipient, are 
excluded. 

5. Assets excluded under subsection 4 must be identifiable to be 
excluded: 

6. a. Income cal~ulation to determine qualified medicare 
beneficiary eligibility must consider income in the manner 
provided for in section 75-02-02.1-34, income 
considerations; section 75-02-02.1-36, disregarded income; 
section 75-02-02.1-37, unearned income; 75-02-02.1-38, 
earned income; and section 75-02-02.1-39, income 
deductions; except: 

(1) Supplemental security income lump sum payments are 
not treated as income in the six months following the 
months in which the benefit is received. 

(2) Married individuals living separate and apart from a 
spouse are treated as single individuals. 

(3) The deductions described in subdivisions a, b, d, and 
h of subsection 1 of section 75-02-02.1-39, income 
deductions, are not allowed. 

(4) The deductions described in subdivision i of 
subsection 1 and subdivision e of subsection 2 of 
section 75-02-02.1-39, income deductions, are allowed 
even if the person resides in a nursing facility, the 
state hospital, or the Anne Carlsen school-hospital. 

1120 



(5) The deduction described 
subsection 2 of section 
deductions, is not allowed. 

in subdivision f of 
75-01-02.1-39, income 

b. A qualified medicare beneficiary applicant is eligible if 
countable income is equal to or less than one hundred 
percent of the official poverty line, as defined by the 
United States office of management and budget, and as 
revised annually in accordance with 42 U.S.C. 9902(2), 
applicable to a family of the size involved, and if he or 
she meets all of the requirements described in this 
section; but is otherwise ineligible. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-02-02.1-23. 
individuals. 

Eligibility of qualified disabled and working 

1. Qualified disabled and working individuals are entitled only 
to medicare cost-sharing benefits described in paragraph 1 of 
subdivision a of subsection 18 of section 75-02-02.1-01. 

2. Asset limits. The following asset limits apply to qualified 
disabled and working individual eligibility determinations. 
No person may be found to be a qualified disabled and working 
individual unless the total value of all assets not described 
in subsection 4 does not exceed: 

a. Four thousand dollars for a one-person unit; or 

b. Six thousand dollars for a two-person unit. 

3. Provisions of this chapter governing asset considerations 
(75-02-02.1-25), valuation of assets (75-02-02.1-32), and 
forms of asset ownership (75-02-02.1-29) apply to qualified 
disabled and working individual eligibility determinations 
except: 

a. Half of a liquid asset held 
qualified disabled and working 
available; 

in common with another 
individual is presumed 

b. Assets owned by a child, under age twenty-one, in the unit 
are not considered available in determining qualified 
disabled and working individual eligibility for the 
child's parent except that all liquid assets held in 
common by the child and the parent are considered 
available to the parent; and 
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c. Assets owned by a spouse who is not residing with an 
applicant for or recipient of qualified disabled and 
working individual benefits are not considered available 
in determining qualified disabled and working individual 
eligibility unless they are liquid assets held in common. 

4. Excluded assets for purposes of this section. 

a. The assets described in subsections 2 through 5 of section 
75-02-02.1-27 and a residence occupied by the person, the 
person 1 s spouse, or the person•s dependent relative are 
excluded from consideration in determining qualified 
disabled and working individual eligibility. Terms used 
in this section have the following meaning: 

(1) 11 Residence 11 includes all contiguous lands, including 
mineral interests, upon which it is located. The 
residence may include a mobile home suitable for use, 
and being used, as a principal place of residence. 
Rural property contiguous to the residence is exempt, 
even if rented or leased to a third party. The 
residence remains exempt during the temporary 
institutionalization or other absence of the 
individual from the residence, so long as the 
individual intends to return. However, a six-month 
absence due to institutionalization ends the 
exemption. 

(2) 11 Relative 11 means a child, stepchild, grandchild, 
parent, stepparent, grandparent, aunt, uncle, niece, 
nephew, brother, sister, stepbrother, stepsister, 
half brother, half sister, first cousin, or in-law. 

(3) 11 0ependency11 includes financial, medical, and other 
forms of dependency. Financial dependency exists 
with respect to someone whom a taxpayer is able to 
claim a deduction on a federal income tax return. 

b. Property which is excluded under subsections 1, 2, and 4 
through 9 of section 75-02-02.1-28 is excluded for 
purposes of this section. 

c. Burial funds of up to one thousand five hundred dollars 
each, plus earnings on excluded funds in and after the 
month of application, held for the individual and the 
individual 1 s spouse are excluded. Burial funds may 
consist of revocable burial contracts; revocable burial 
trusts; other revocable burial arrangements, including the 
value of installment sales contracts for burial spaces; 
cash; financial accounts such as savings or checking 
accounts; or other financial instruments with a definite 
cash value, such as stocks, bonds, and certificates of 
deposit. The fund must be unencumbered and available for 
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conversion to cash on very short notice. The fund may not 
be commingled with nonburial-related assets and must be 
identified as a burial fund by title of account or by a 
signed statement. Burial insurance, irrevocable trusts, 
or any other irrevocable arrangement for burial must be 
considered at face value for meeting the burial fund 
exclusion. Combined face value of an individual's life 
insurance policies with a total face value of one thousand 
five hundred dollars or less must be considered toward 
this exclusion. Cash values of an individual's life 
insurance with a total face value in excess of one 
thousand five hundred dollars may be applied towards the 
burial fund exclusion. 

d. A burial space or agreement which represents the purchase 
of a burial space held for the individual, the 
individual's spouse, or any other member of the 
individual's immediate family is excluded. The burial 
space exclusion is in addition to the burial fund 
exclusion set forth in subdivision c. Only one item 
intended to serve a burial particular purpose, per 
individual, may be excluded. For purposes of this 
subdivision: 

(1) "Burial space" means a burial plot, granite, crypt, 
or mausoleum; a casket, urn, niche, or other 
repository customarily and traditionally used for a 
deceased's bodily remains; a vault or burial 
container; a headstone, marker, or plaque; and 
prepaid arrangements for the opening and closing of 
the gravesite or for care and maintenance of the 
gravesite. 

(2) "Held for" means the individual currently has title 
to or possesses a burial space intended for the 
individual's use or has a contract with a funeral 
service company for specified burial spaces for the 
individual's burial, such as an agreement which 
represents the individual's current right to use of 
the items at the amount shown; but does not mean any 
arrangement where the individual does not currently 
own the space, or does not currently have the right 
to use the space, or where the seller is not 
currently obligated to provide the space. 

e. Property essential to self-support is excluded. 

(1) "Property essential to self-support" means: 

(a) Property which the applicant or recipient owns, 
up to an equity value of six thousand dollars, 
which produces annual income at least equal to 
six percent of the excluded amount, and with 
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respect to which the applicant or recipient is 
not actively engaged in using to produce income. 

(b) Nonbusiness property which the applicant or 
recipient owns, up to an equity value of six 
thousand dollars, when used to produce goods or 
services essential to daily activities, or, for 
instance, when used to grow produce or livestock 
solely for consumption in the individual 1 s 
households. 

(2) Two or more properties of the type described in 
subparagraph a of paragraph 1 may be excluded if each 
such property produces at least a six percent return 
and if the combined equity value of such properties 
does not exceed six thousand dollars. 

(3) Equity in property of the type described in 
subparagraph a of paragraph 1 is a countable asset to 
the extent that equity exceeds six thousand dollars 
and is a countable asset if it produces an annual 
return of less than six percent of equity. 

(4) Equity in property of the type described in 
subparagraph b of paragraph 1 is a countable asset to 
the extent that equity exceeds six thousand dollars. 

(5) Assets excluded under this subdivision must be in 
current use in the type of activity described, or, if 
not in current use, the asset must have been in such 
use and there must be a reasonable expectation that 
the use will resume, and, with respect to property of 
the type described in subparagraph a of paragraph 1, 
the annual return test will be met: 

(a) Within twelve months of the last use; or 

(b) If the nonuse is due to the disabling condition 
of the applicant or recipient, within 
twenty-four months of the last use. 

(6) Liquid assets are not property essential to 
self-support except when used as part of a trade or 
business. 

f. Lump sum payments of title II or supplemental security 
income benefits are excluded for six consecutive months 
following the month of receipt. 

g. Real property, the sale of which would cause undue 
hardship to a coowner, is excluded for so long as the 
coowner uses the property as a principal residence, would 
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have to move if the property were sold, and has no other 
readily available housing. 

h. Life insurance that generates a cash surrender value is 
excluded if the face value of all life insurance policies 
of that person total one thousand five hundred dollars or 
less. 

i. Assets set aside, by a blind or disabled (but not an aged) 
person, as a part of a plan to achieve self-support which 
has been approved, if the person is a supplemental 
security income recipient, or would be approved if the 
person were a supplemental security income recipient, are 
excluded. · 

5. Assets excluded under subsection 4 must be identifiable to be 
excluded. 

6. a. Income calculation to determine qualified disabled and 
working individual eligibility must consider income in the 
manner provided for in section 75-02-02.1-34, income 
considerations; section 75-02-02.1-36, disregarded income; 
section 75-02-02.1-37, unearned income; 75-02-02.1-38, 
earned income, and section 75-02-02.1-39, income 
deductions, except: 

(1) Supplemental security income lump sum payments are 
not treated as income in the six months following the 
month in which the benefit is received; 

(2) Married individuals living separate and apart from a 
spouse are treated as single individuals; and 

(3) The deductions described in subdivisions a, b, d, and 
h of subsection 1 of section 75-02-02.1-39, income 
deductions, are not allowed. 

b. A qualified disabled and working individual applicant is 
eligible if countable income is equal to or less than two 
hundred percent of the official poverty line, as defined 
by the United States office of management and budget, and 
as revised annually in accordance with 42 U.S.C. 9902(2), 
applicable to a family of the size involved, and if he or 
she meets all of the requirements described in this 
section; but is otherwise ineligible. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: 50-24.1-02 
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75-02-02.1-24. Spousal impoverishment prevention. 

1. Definitions. For purposes of this section: 

a. 11 Community spouse 11 means the spouse of an 
institutionalized spouse. 

b. 11 Community spouse countable asset allowance 11 means: 

(1) With respect to applicants who began a continuous 
period of institutionalization before September 30, 
1989, all countable assets of the applicant and the 
community spouse up to a maximum of twenty-five 
thousand dollars. 

(2) With respect to applicants who began a continuous 
period of institutionalization on or after 
September 30, 1989, one-half of all countable assets 
of the applicant and the community spouse up to the 
maximum amount permitted under 42 U.S.C. 
1396r-5(f)(2)(A)(ii)(II), as adjusted pursuant to 42 
U.S.C. 1396r-5(g), plus: 

(a) Any additional amount transferred under a court 
order in the manner and for the purpose 
described in subdivision c of subsection 4; or 

(b) Any additional amount established through a fair 
hearing conducted under subs~ction 4; 

(3) Notwithstanding the prov1s1ons of paragraph 2, the 
community spouse countable asset allowance include 
all countable assets of .the applicant and the 
community spouse up to a maximum of twenty-five 
thousand dollars. 

c. 11 Community spouse monthly income allowance 11 means the 
greater of: 

(1) An amount by which the monthly needs 
exceeds the amount of monthly income 
available to the community spouse; or 

allowance 
otherwise 

(2) If a court has entered an order against an 
institutionalized spouse for monthly payments for the 
support of the community spouse, the amount of the 
monthly payment so ordered. 

d. 11 Countable assets 11 includes all assets except those listed 
in paragraphs 1 through 14. 

(1) A residence and 
mineral interests, 

a 11 contiguous 
upon which it 
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residence may include a mobile home suitable for, and 
being used as, a principal place of residence. Rural 
property contiguous to the residence is within this 
exception, even though the property is rented or 
leased to a third party. 

(2) Household goods, personal effects, and an automobile 
or other vehicle primarily used for personal 
transportation. 

(3) A burial fund of up to one thousand five hundred 
dollars, plus earnings on excluded funds in and after 
the month of application. ·Burial funds may consist 
of revocable burial contracts; revocable burial 
trusts; other revocable burial arrangements, 
including the value of installment sales contracts 
for burial spaces; cash; financial accounts such as 
savings or checking accounts; or other financial 
instruments with a definite cash value, such as 
stocks, bonds, and certificates of deposit. The fund 
must be unencumbered and available for conversion to 
cash on very short notice. The fund may not be 
commingled with nonburial-related assets and must be 
identified as a burial fund by title of account or 
written statement. Burial insurance, irrevocable 
trusts, or any other irrevocable arrangement for 
burial must be considered at face value for meeting 
the burial fund exclusion. Combined face value of an 
individual's life insurance with a total face value 
of one thousand five hundred dollars or less must be 
considered toward this exclusion. Cash values of an 
individual's life insurance with a total face value 
in excess of one thousand five hundred dollars may be 
applied towards the burial fund exclusion. 

(4) A burial space or agreement which represents the 
purchase of a burial space held for the individual, 
the individual's spouse, or any other member of the 
individual's immediate family. The burial space 
exclusion is in addition to the burial fund exclusion 
set forth in paragraph 3. Only one item intended to 
serve a particular burial purpose, per individual, 
may be excluded. For purposes of this paragraph: 

(a) "Burial space" means a burial plot, granite, 
crypt, or mausoleum; a casket, urn, niche, or 
other repository customarily and traditionally 
used for a deceased's bodily remains; a vault or 
burial container; a headstone, marker, or 
plaque; and prepaid arrangements for the opening 
and closing of the gravesite or for care and 
maintenance of the gravesite. 
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(b) 11 Held for 11 means the individual currently has 
title to or possesses a burial space intended 
for the individual's use or has a contract with 
a funeral service company for specified burial 
spaces for the individual's burial, such as an 
agreement which represents the individual's 
current right to use of the items at the amount 
shown; but does not mean any arrangement where 
the individual does not currently own the space, 
or does not currently have the right to use the 
space, or where the seller is not currently 
obligated to provide the space. 

(5) Property essential to self-support. 

(a) 11 Property essential to self-support 11 means: 

[1] Property which the applicant or recipient 
owns, with an equity value not exceeding 
six thousand dollars, which produces annual 
income at least equal to six percent of 
equity value, and which the applicant or 
recipient is not actively engaged in using 
to produce income; and 

[2] Nonbusiness property which the applicant or 
recipient owns, up to an equity value of 
six thousand dollars, when used to produce 
goods or services essential to daily 
activities, or, for instance, when used to 
grow prbduce or livestock solely for 
consumption in the individual's household. 

(b) Two or more properties with a combined equity 
value totaling six thousand dollars or less may 
be excepted if each such property produces at 
least a six percent annual return on equity and 
if the combined equity value of such properties 
does not exceed six thousand dollars. 

(c) Equity in property which produces an annual 
return on equity of at least six percent is a 
countable asset to the extent that equity 
exceeds six thousand dollars. 

(d) Equity in property which produces an annual 
return on equity of less than six percent is a 
countable asset. 

(e) Assets excluded under this paragraph must be in 
current use in the type of activity described, 
or, if not in current use, the asset must have 
been in such use and there must be a reasonable 
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expectation that the use will resume, and, with 
respect to property of the type described in 
item 1 of subparagraph a, the annual return test 
will be met: 

[1] Within twelve months of the last use; or 

[2] If the nonuse is due to the disabling 
condition of the applicant or recipient, 
within twenty-four months of the last use. 

(f) Liquid assets are not property essential to 
self-support except when used as part of a trade 
or business. 

(6) Assets set aside, by a blind or disabled (but not an 
aged) individual, as a part of a plan, approved by 
the social security administration, for the 
individual to achieve self-support. 

(7) Stock in ·regional or village corporations held by 
natives of Alaska during the twenty-year period in 
which the stock is inalienable pursuant to the Alaska 
Native Claims Settlement Act [43 U.S.C. 1606(h) and 
1607(c)]. 

(8) Assistance received under the Disaster Relief and 
Emergency Assistance Act [42 U.S.C. 5121 et seq.] or 
other assistance provided pursuant to a federal 
statute on account of a catastrophe which is declared 
to be a major disaster by the president, and interest 
received on such assistance for a nine-month period 
beginning on the date such funds are received. 

(9) Any amounts received from the United States which are 
attributable to underpayments of benefits due for one 
or more prior months, under title II or title XVI of 
the Act [42 U.S.C. 401 et seq. and 1381 et seq.] for 
a six-month period beginning on the date such amounts 
are received. 

(10) The value of assistance, paid with respect to a 
dwelling unit occupied by the community spouse, under 
the United States Housing Act of 1937, [42 U.S.C. 
1437 et seq.], the National Housing Act [12 U.S.C. 
1701 et seq.], section 101 of the Housing and Urban 
Development Act of 1965, title V of the Housing Act 
of 1949 [42 U.S.C. 1471 et seq.], or section 202(h) 
of the Housing Act of 1959 [12 U.S.C. 1701q(h)]. 

(11) For the nine-month period beginning with the month in 
which received, any amount received by the applicant 
or recipient, or the community spouse, from a fund 
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established by a state to aid victims of crime, to 
the extent that the applicant or recipient, or the 
community spouse demonstrates that such amount was 
paid in compensation for expenses incurred or losses 
suffered as a result of a crime. 

(12) For the nine-month period beginning after the month 
in which received, relocation assistance provided by 
a state or local government to an applicant or 
recipient, or to a community spouse, comparable to 
assistance provided under title II of the Uniform 
Relocation Assistance and Real Property Acquisitions 
Policies Act of 1970 [42 U.S.C. 4621 et seq.] which 
is subject to the treatment required by section 216 
of such Act [42 U.S.C. 4636]. 

(13) For the month of receipt and the following month, any 
refund of federal income taxes made to an applicant 
or recipient, or to the community spouse, by reason 
of section 32 of the Internal Revenue Code of 1986 
(relating to earned income tax credit) and any 
payment made to an applicant or recipient, or to the 
community spouse, by an employer under section 3507 
of the Internal Revenue Code of 1986 (relating to 
advance payment of earned income credit). · 

(14) Cash surrender value of a life insurance policy owned 
by the applicant or recipient, or the community 
spouse, if the total cash surrender value of all such 
policies is less than one thousand five hundred 
dollars. 

e. 11 Family member 11 means only minor or dependent children, 
dependent parents, or dependent siblings of the 
institutionalized or community spouse who are residing 
with the community spouse. 

f. 11 Institutionalized spouse 11 means an individual who: 

(1) Is in a swing bed or nursing facility and is likely 
to be in a swing bed or nursing facility for at least 
thirty days; and 

(2) Is married to a spouse who is not in a swing bed or 
nursing facility. 

g. 11 Month 1 y rna i ntenance needs a 11 owance 11 means for a 
community spouse, the maximum amount permitted under 42 
U.S.C. 1396r-5(d)(3)(C), as adjusted pursuant to 42 U.S.C. 
1396r-5(g). 

2. Treatment of income. 
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a. No income of the community spouse may be deemed available 
to the institutionalized spouse during any month in which 
an institutionalized spouse is in the institution. 

b. After an institutionalized spouse is determined or 
redetermined to be eligible for medicaid, in determining 
the amount of the institutionalized spouse•s income that 
is to be applied monthly to payment for the costs of care 
in the institution, there shall be deducted from the 
institutionalized spouse 1 s monthly income the following 
amounts in the following order: 

(1) A personal needs allowance. 

(2) A community spouse monthly income allowance, but only 
to the extent income of the institutionalized spouse 
is made available to (or for the benefit of) the 
community spouse. 

(3) A family allowance, for each family member, equal to 
one-third of an amount, determined in accordance with 
42 U.S . C. 1396r-5(d)(3)(A)(i), less the monthly 
income of that family member. 

(4) Amounts for incurred expenses for medical or remedial 
care for the institutionalized spouse. 

c. In determining the amount of income of an eligible 
institutionalized spouse or a community spouse: 

(1) In the case of income from a trust, except as 
provided in paragraph 2, income must be attributed in 
accordance with . this chapter, including section 
75-02-02.1-31. 

(2) Income must be considered available to each spouse as 
provided in the trust or in the absence of a specific 
provision in the trust: 

(a) If payment of income is made solely to the 
institutionalized spouse or the community 
spouse, the income shall be considered available 
only to that respective spouse; 

(b) If payment of income is made to both the 
institutionalized spouse and the community 
spouse, one-half of the income shall be 
considered available to each of them; and 

(c) If payment of income is made 
institutionalized spouse or the 
spouse, or both, and to another 
persons, the income shall be 

1131 

to the 
community 

person or 
considered 



available to each spouse in proportion to the 
spouse•s interest (or, if payment is made with 
respect to both spouses and no such interest is 
specified, one-half of the joint interest shall 
be considered available to each spouse). 

d. Unless the institutionalized spouse can establish that the 
ownership interests in income are otherwise: 

(1) In the case of income for which there is no 
instrument establishing ownership, one-half of the 
income must be considered available to each spouse; 
or 

(2) Unless the instrument providing the income otherwise 
specifically provides: 

(a) If payment of income is made solely in the name 
of the institutionalized spouse or the community 
spouse, the income shall be considered available 
only to that respective spouse; 

(b) If payment of income is made in the names of the 
institutionalized spouse and the community 
spouse, one-half of the income shall be 
considered available to each of them; and 

(c) If payment of income is made in the names of the 
institutionalized spouse or the community 
spouse, or both, and to another person or 
persons, the income shall be considered 
available to each spouse in proportion to the 
spouse•s interest (or, if payment is made with 
respect to both spouses and no such interest is 
specified, one-half of the joint interest shall 
be considered available to each spouse). 

e. Veterans administration aid and attendance payments and 
veterans administration reimbursements for unusual medical 
expenses are not income, and must be treated as received 
in the months in which the increased medical need or 
unusual medical expense was incurred and expended in such 
months for such increased medical need or unusual medical 
expense. 

3. Treatment of countable assets. 

a. Assessment. At the request of an institutionalized spouse 
or community spouse, at the beginning of the first 
continuous period of institutionalization of the 
institutionalized spouse which begins on or after 
September 30, 1989, and upon receipt of relevant 
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documentation of resources, the total value described i n 
subdivision b shall be assessed and documented. 

b. Total joint countable assets. There shall be computed , as 
of the beginning of the first continuous period of 
institutionalization of the institutionalized spouse which 
begins on or after September 30, 1989: 

(1) The total value of the countable assets to the extent 
either the institutionalized spouse or the communi t y 
spouse has an ownership interest; and 

(2) A spousal share which is equal to one-half of suc h 
total value. 

c . In determining the assets of the institutional i zed spouse 
at the time of application, all countab l e assets held by 
t he institutionalized spouse, the community spouse, or 
both, must be considered available to t he 
institutionalized spouse to the extent they exceed t he 
community spouse countable asset all owance . 

d. During the continuous period in which an i nstitut i onalized 
spouse is in an institution and after the month in which 
an institutionalized spouse is determined to be eligible 
for benefits under this chapter, no countable assets of 
the community spouse may be deemed available to t he 
institutionalized spouse. 

e. The institutionalized spouse is not inelig i ble by rea son 
of assets determined under subdivision c to be avai l ab l e 
for the cost of care where: 

(1) The institutionalized 
state any rights to 
spouse; 

spouse 
support 

has assigned to th e 
from the commun ity 

(2) The institutional i zed spouse lacks the abi li ty to 
execute an assignment due to physical or mental 
impa i rment , but the state has the r i ght to bring a 
support proceeding against a community spouse without 
such assignment; or 

(3) It is determined that a 
work an undue hardship 
described in subsection 
has been rebutted. 

4. Notice and fair hearing . 

denia l of e l igib i l i ty wo uld 
because the pre sumpt io n 

4 of sect i on 75-02-02 . 1- 25 

a . Notice must be prov i ded of the amount of the commun ity 
spouse income allowance, of the amount of any f amily 
a ll owances , of the method of computing the amount of the 
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community spouse countable asset allowance, and of the 
right to a fair hearing respecting ownership or 
availability of income and assets, and the determination 
of the community spouse monthly income or countable asset 
allowance. The notice must be provided, upon a 
determination of medicaid eligibility of an 
institutionalized spouse, to both spouses, and upon a 
request by either spouse or a representative acting on 
behalf of either spouse, to the spouse making the request. 

b. Fair hearing. A community spouse or an institutionalized 
spouse is entitled to a fair hearing under chapter 
75-01-03 if application for medicaid has been made on 
behalf of the institutionalized spouse and either spouse 
is dissatisfied with a determination of: 

(1) The community spouse monthly income allowance; 

(2) The amount of monthly income otherwise available to 
the community spouse as determined in calculating the 
community spouse monthly income allowance; 

(3) The computation of the spousal share of countable 
assets under subdivision b of subsection 3; 

(4) The attribution of countable assets under 
subdivision c of subsection 3; or 

(5) The determination of the community spouse countable 
asset allowance. 

c. Any hearing respecting the determination of the community 
spouse countable asset allowance must be held within 
thirty days of the request for the hearing. 

d. If either spouse establishes that the community spouse 
needs income, above the level provided by the monthly 
maintenance needs allowance, due to exceptional 
circumstances resulting in significant financial duress, 
the monthly maintenance needs allowance for that spouse 
must be increased to an amount adequate to provide 
necessary additional income. 

e. If either spouse establishes that the assets included 
within the community spouse countable asset allowance 
generate an amount of income inadequate to raise the 
community spouse 1 s income to the monthly needs allowance, 
to the extent that total assets permit the community 
spouse countable asset allowance for that spouse must be 
increased to an amount adequate to provide such a monthly 
maintenance needs allowance. 

5. Permitting transfer of assets to community spouse. 
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a. An institutionalized spouse may transfer an amount equal 
to the community spouse countable asset allowance, but 
only to the extent the assets of the institutionalized 
spouse are transferred to, or for the sole benefit of, the 
community spouse. 

b. A transfer under subdivision a must be made within sixty 
days after the date of the institutionalized spouse's 
application for medicaid, and within the remaining days of 
the month in which the sixtieth day falls. 

c. If a court has entered an order against an 
institutionalized spouse for the support of a community 
spouse, a transfer of assets required by such order to be 
transferred, by the institutionalized spouse to the 
community spouse, may not produce a period of 
ineligibility for the institutionalized spouse. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: 50-24.1-02; 42 USC 1396r-5 

75-02-02.1-25. Asset considerations. 

1. All assets must be considered in establishing eligibility for 
medicaid. 

2. Only such assets as are actually available will be considered . 

3. 

Assets are actually available when at the disposal of an 
applicant, recipient, or responsible relative; when the 
applicant, recipient, or responsible relative has a legal 
interest in a liquidated sum and has the legal ability to make 
the sum available for support, maintenance, or medical care ; 
or when the applicant, recipient, or responsible relative has 
the lawful power to make the asset available, or to cause the 
asset to be made available. Assets will be reasonably 
evaluated. A determination that an asset is deemed available 
is a determination that the asset is actually available . An 
asset may be sold or exchanged for another asset. An asset 
acquired in an exchange or with the proceeds from a sale 
continues to be treated as an asset subject to the asset 
limits, exemptions, and exclusions applicable to the type of 
asset which was acquired. This subsection does not supersede 
other prov1s1ons of this chapter which describe or requ i re 
specific treatment of assets, or which describe specific 
circumstances which require a particular treatment of assets. 

The financial responsibility of any individual for any 
applicant or recipient of medicaid is 1 imited to the 
responsibility of spouse for spouse and parents for a child 
under age twenty-one or, if blind or disabled, under age 
eighteen . Such responsibility is imposed upon applicants or 

1135 



recipients as a condition of eligibility for medicaid. Except 
as otherwise provided in this section, the assets of the 
spouse and of the parents of a child under age twenty-one or, 
if blind or disabled, under age eighteen, are deemed available 
to an applicant or recipient, even if those assets are not 
actually contributed. For purposes of this subsection, 
biological and adoptive parents, but not stepparents, are 
treated as parents. 

4. It is presumed that all spousal assets are actually available 
to aged, blind, or disabled individuals where financial 
responsibility is imposed pursuant to subsection 3. In order 
to rebut this presumption, the applicant or recipient must 
demonstrate that the spousal assets are unavailable despite 
reasonable and diligent efforts to access such assets. The 
rebuttal of this presumption does not preclude the department 
from exercising the powers granted to it by North Dakota 
Century section 50-24.1-02-.1. Except as provided in 
subdivisions a, b, and c, no applicant or recipient who has a 
statutory or common law cause of action for support out of the 
assets of a spouse, but who has failed to diligently pursue 
that cause of action, may rebut the presumption. Any 
applicant or recipient who documents any of the following 
circumstances will have rebutted the presumption without 
further proof: 

a. A court order, entered following a contested case, 
determines the amounts of support that a spouse must pay 
to the applicant or recipient. 

b. The spouse from whom support could ordinarily be sought, 
and the property of such spouse, is outside the 
jurisdiction of the courts of the United States or any of 
the United States. 

c. The applicant or recipient has been subject to marital 
separation, with or without court order, for at least two 
years prior to making application for medical assistance 
benefits, and there has been no contact whatever between 
the applicant or recipient and his or her spouse for the 
same two-year period. 

5. It is presumed that all parental assets are actually available 
to a child under age twenty-one where financial responsibility 
is imposed pursuant to subsection 3. This presumption may be 
rebutted by a showing that the child under age twenty-one is 
living independently. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 
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75-02-02.1-26. Asset limits. The following property provisions 
must be applied in determining medicaid eligibility. In all instances, 
including determinations of equity, property must be realistically 
evaluated in accord with current market value. Any reasonable costs 
which may be associated with liquidation of excess property must be 
taken into account . Except for those persons found eligible for 
medicare cost sharing as qualified medicare beneficiaries pursuant to 
section 75-02-02.1-22 or as qualified disabled and working individuals 
pursuant to section 75-02-02.1-23, no person may be found eligible for 
medicaid unless the total value of the medicaid unit's assets, in 
addition to assets exempted pursuant to section 75-02-02.1-27 or 
excluded pursuant to section 75-02-02.1-28, do not exceed: 

1. Three thousand dollars for a one-person unit; 

2. Six thousand dollars for a two-person unit; and 

3. An additional amount of twenty-five dollars for each member of 
the unit in excess of two. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-27. Exempt assets. Except as provided in sections 
75-02-02.1-22 and 75-02-02.1-23, the following assets are exempt from 
consideration in determining medicaid eligibility: 

1. The home occupied by the medicaid unit, including trailer 
homes being used as living quarters; 

2. Personal 
furniture; 

effects, wearing apparel, household goods, and 

3. One motor vehicle; 

4. Indian trust or restricted lands; and 

5. Indian per capita funds and judgments funds awarded by either 
the Indian claims commission or the court of claims after 
October 19, 1973, interest and investment income accrued on 
such Indian per capita or judgment funds while held in trust, 
and purchases made using interest or investment income accrued 
on such funds while held in trust. The funds must be 
identifiable and distinguishable from other funds. 
Commingling of per capita funds, judgment funds, and interest 
and investment income earned on those funds, with other funds, 
results in loss of the exemption. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24 . 1-04 
Law Implemented: NDCC 50-24 . 1-02 
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75-02-02.1-28. Excluded assets. Except as provided in sections 
75-02-02.1-22 and 75-02-02.1-23, the following types of property 
interests will be excluded in determining if the available assets of an 
applicant or recipient exceed asset limits: 

1. Property which is essential to earning a livelihood. Such 
property may be excluded only during months in which the 
applicant or recipient is actively engaged in using the asset 
to earn a livelihood. Assets which are used seasonably are 
excluded as long as continued seasonal use is reasonably 
anticipated. 

2. Property which is not saleable without working an undue 
hardship. Such property may not be excluded earlier than the 
first day of the month in which good faith attempts to sell 
are begun, and continues to be excluded only for so long as 
the asset continues to be for sale. Persons seeking to 
establish retroactive eligibility must demonstrate that good 
faith attempts to sell were begun and continued in each of the 
months for which retroactive eligibility is sought. 
Information concerning attempts to sell, which demonstrate 
that an asset is not saleable without working an undue 
hardship, are relevant to establishing eligibility in the 
month in which the good faith attempts to sell are begun, but 
are not relevant to months prior to that month and do not 
relate back to prior months. 

3. Any prepayments or deposits which total three thousand dollars 
or less, and the interest accrued thereon after July 1, 1987, 
made under a pre-need funeral service contract for each 
applicant or recipient in the medicaid unit. The applicant or 
recipient must verify that the deposit is made in a manner 
such that the applicant or recipient may obtain the deposit 
within five days after making a request directly to the 
financial institution, and without furnishing documents 
maintained by the funeral establishment or waiting for the 
financial institution to secure permission from the funeral 
establishment. 

4. Home 
home, 
home, 
month 

replacement funds, derived from the sale of an excluded 
and if intended for the purchase of another excluded 

until the last day of the third month following the 
in which the proceeds from the sale are received. 

5. Unspent assistance, and interest earned on unspent assistance, 
received under the Disaster Relief and Emergency Assistance 
Act of 1974 [Pub. L. 93-288] or some other federal statute, 
because of a presidentially declared major disaster, for nine 
months after receipt, and for up to an additional nine months, 
if circumstances beyond the person's control prevent the 
repair or replacement of the damaged, or destroyed property, 
and keep the person from contracting for such repair or 
replacement. 

1138 



6. Payments, interest earned on the payments, and in-kind items 
received for the repair or replacement of lost, damaged, or 
stolen excluded assets are excluded for nine months after 
receipt, and for up to an additional nine months, if 
circumstances beyond the person's control prevent the repair 
or replacement of the lost, damaged, or stolen assets, and 
keep the person from contracting for such repair or 
replacement. 

7. Agent orange payments. 

8. Payments to certain United States citizens of Japanese 
ancestry, resident Japanese aliens, and eligible Aleuts made 
under the Wartime Relocation of Civilians Reparations Act 
[Pub. L. 100-383]. 

9. German reparation payments to survivors of the holocaust, and 
reparation payments made under sections 500 through 506 of the 
Austrian General Social Insurance Act, which have been 
retained and not commingled with other assets . 

10 . Unspent financial assistance provided for attendance costs to 
undergraduate and graduate students under programs in title IV 
of the Higher Education Act or for attendance costs under 
bureau of Indian affairs student assistance programs. 

History: Effective December 1, 1991 . 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NOCC 50-24.1-02, 50-24.1-02.3 

75-02-02.1-29. Forms of asset ownership. 

1. Ownership of real or personal property or accounts can take 
various forms. The first basic consideration is the 
distinction between real and personal property. Real property 
relates to land and those things, such as houses, barns, and 
office buildings, which are more or less permanently attached 
to it. Personal property describes all other things which are 
subject to individual rights. The distinction is real ly 
between movable objects, generally created by man, and the 
immovable earth . It is the permanency of the land , and the 
need for a permanent frame of reference governing the 
ownership of that land, that has led to most of the legal 
distinctions between real and personal property. 

2. The owner of property is not always an individual or a married 
couple. Since the various types of property ownership may 
affect the valuation of the applicant's or recipient's assets, 
it is important to carefully record information relating to 
such property. 
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a. 11 Fee 11 or "fee simple" ownership is a term applied to real 
property in which the "owner" has the sole ownership 
interest. A fee simple interest will, in theory, last as 
long as the land. Even though one owner dies, that owner 
has the power to sell or to "will 11 the property. The 
resulting series of owners each has a fee simple. A fee 
simple ownership interest is not changed when the property 
is mortgaged. The mortgage merely secures the owner•s 
promise to repay a debt. If the debt is not paid, the 
owner may be obliged to forfeit the property. Fee simple 
ownership may be individual or may be shared. 

b. Shared ownership means that the ownership interest in the 
property is vested in more than one person. Shared 
ownership may be by 11 joint tenancy" or by "tenancy in 
common 11

• Shared ownership occurs both with real property 
and with valuable personal property of a semipermanent 
nature (such as accounts, motor vehicles, and mobile 
homes). 

(1) In joint tenancy, each of two or more joint tenants 
has an equal interest in the whole property. On the 
death of one of two joint tenants, the survivor 
becomes the sole owner. On the death of one of three 
or more joint tenants, the survivors remain joint 
tenants in the entire interest. It is possible for 
any joint tenant, acting independently, to convert 
the joint tenancy to a tenancy in common by selling 
his interest to a person who was not one of the 
original joint tenants. 

(2) In tenancy in common, two or more persons have an 
undivided fractional interest in the whole property. 
There is no "right of survivorship" in a tenancy in 
common. On the death of one of the tenants in a 
tenancy in common, the surviving tenants gain 
nothing, and the estate of the deceased tenant 
thereafter owns the deceased tenant 1 s share. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-30. Contractual rights to receive money payments. 
There is a presumption that the holder•s interest in contractual rights 
to receive money payments, including, but not limited to, the seller 1 s 
interest in a long-term contract for the sale of real or personal 
property, promissory notes, trust deeds, mortgages, and accounts 
rec~ivable, is saleable without working an undue hardship. This 
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presumption may be rebutted by evidence demonstrating that the 
contractual rights are not saleable without working an undue hardship. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-31. Trusts. A trust is an arrangement whereby a 
person (the 11 grantor 11 or 11 trustor 11

) gives property to another (the 
"trustee 11

) with instructions to use the property for the benefit of a 
third person (the 11 beneficiaryl'). The property placed in trust is 
called the 11 principal 11 or 11 corpus 11

• The positions of grantor, trustee, 
and beneficiary occur in all trusts, but it is not uncommon for a single 
trust to involve more than one grantor, trustee, or beneficiary. It is 
also not uncommon for a grantor to establish a trust where the grantor 
is also a beneficiary or where the trustee is also a beneficiary. 
Trusts are often very individualized arrangements, and generalizations 
about them can prove inaccurate. However, the trust may have an effect 
on eligibility whether the applicant is a grantor, trustee, or 
beneficiary. 

1. Revocable irrevocable. Trusts may be categorized in many 
ways, but the revocability of a trust is a fundamental one. A 
revocable trust is one where someone, usually the grantor, has 
the power to remove the property from the trust, or otherwise 
end the trust. An irrevocable trust is one where that power 
does not exist. The determination of trust revocability is 
not based solely on a trust declaration of irrevocability . 
Even a trust which, on its face, appears clearly to be 
irrevocable, may be revoked with the consent of the grantor 
and the beneficiaries. 

a. If the grantor of a trust is also the sole beneficiary, 
trust assets are treated as the grantor's assets for 
medicaid purposes. 

b. If the grantor of a trust and all trust beneficiaries are 
part of a medicaid unit, trust assets are treated as the 
grantor's assets for medicaid purposes. 

c . Trust assets of a revocable trust are treated as the 
grantor's assets for medicaid purposes. 

2. Medicaid-qualifying trusts. 

a . For purposes of this subsection, 11 medicaid-qualify i ng 
trust 11 means a trust established, other than by will, by 
an individual or the individual's spouse, under which the 
individual may be the beneficiary of all or part of the 
payments from the trust, and the distribution of such 
payments is determined by one or more trustees who are 
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permitted to exercise any discretion with respect to the 
distribution to the individual. 

b. The amount from a medicaid-qualifying trust deemed 
available to the grantor or the grantor's spouse is the 
maximum amount of payments that may be permitted under the 
terms of the trust to be distributed to the grantor, 
assuming the full exercise of discretion by the trustee or 
trustees for the distribution of the maximum amount to the 
grantor. For purposes of this subdivision, "grantor" 
means the individual referred to in subdivision a. 

c. This subsection applies without regard to: 

(1) Whether or not the medicaid-qualifying trust is 
irrevocable or is established for purposes other than 
to enable a grantor to qualify for medicaid; or 

(2) Whether or not the discretion described in 
subdivision a is actually exercised. 

3. Support trust. 

a. For purposes of this subsection, "support trust" means a 
trust which has, as a purpose, the provision of support or 
care to a beneficiary. The purpose of a support trust is 
indicated by language such as "to provide for the care, 
support, and maintenance of ."; "to provide as 
necessary for the support of ... "; or "as my trustee may 
deem necessary for the support, maintenance, medical 
expenses, care, comfort, and general welfare". No 
particular language is necessary, but words such as 
"care", "maintenance", "medical needs", or "support" are 
usually present. The term includes trusts which may also 
be called "discretionary support trusts" or "discretionary 
trusts", so 1 ong as support is a trust purpose. This 
subsection applies without regard to: 

(1) Whether or not the support trust is irrevocable or is 
established for purposes other than to enable a 
beneficiary to qualify for medicaid or any other 
benefit program where availability of benefits 
requires the establishment of financial need; or 

(2) Whether or not the discretion described in 
subdivision a is actually exercised. 

b. Except as provided in subdivisions c and d, the amount 
from a support trust deemed available to the beneficiary, 
the beneficiary's spouse, and the beneficiary's children 
is the maximum amount of payments that may be permitted 
under the terms of the trust to be distributed to the 
beneficiary, assuming the full exercise of discretion by 
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the trustee or trustees for the distribution of the 
maximum amount to the beneficiary. 

c. A beneficiary of a support trust, under which the 
distribution of payments to the beneficiary is determined 
by one or more trustees who are permitted to exercise any 
discretion with respect to that distribution, may show 
that the amounts deemed available under subdivision bare 
not actually available by: 

(1) Commencing proceedings against the trustee or 
trustees in a court of competent jurisdiction; 

(2) Diligently and in good faith asserted 
proceeding that the trustee or trustees is 
to provide support out of the trust; and 

in the 
required 

(3) Showing that the court has ·made a determination, not 
reasonably subject to appeal, that the trustee must 
pay some amount less than the amount determined under 
subdivision b. 

d. If the beneficiary makes the showing described in 
subdivision c, the amount deemed available from the trust 
is the amount determined by the court. 

e. Any action by a beneficiary or the beneficiary's 
representative, in attempting a showing under 
subdivision c, to make the department, the state of North 
Dakota, or a county agency a party to the proceeding, or 
to show to the court that medicaid benefits may be 
available if the court limits the amounts deemed available 
under the trust, precludes the showing of good faith 
required under subdivision c. 

4. Discretionary trusts. 

a. For purposes of this subsection, "discretionary trust" 
means any trust in which one or more trustees is permitted 
to exercise any discretion with respect to distribution to 
the beneficiary, but does not mean a "support trust", as 
that term is defined in subsection 3. 

b. The amounts from a discretionary trust deemed available to 
a beneficiary are the amounts actually distributed by the 
trustee or trustees. Distribution from a discretionary 
trust is treated as income in the month received and an 
asset thereafter. 

5. Other trusts. 

a . For purposes of this subsection, "other trusts" means any 
trust which is not an "irrevocable trust", as that term is 

1143 



b. 

explained in subsection 1; 
as that term is defined 
trust", as that term is 
"discretionary trust 11

, as 
subsection 4. 

a 11 medicaid-qualifying trust 11
, 

in subsection 2; a 11 support 
defined in subsection 3; or a 
that term is defined in 

The amount 
beneficiary 
which must 
terms of the 
distributed, 

from an 11 other trust 11 deemed available to a 
of that trust is the greater of the amount 

be distributed to that beneficiary under the 
trust, whether or not that amount is actually 
and the amount which is actually distributed. 

6. Applicant as trustee. An applicant or recipient who is a 
trustee has the legal ownership of trust property and the 
legal powers to distribute income or trust assets which are 
described in the trust. However, those powers may be 
exercised only on behalf of trust beneficiaries. If the 
trustee or other members of the medicaid unit are not also 
beneficiaries or grantors to whom trust income or assets are 
treated as available under subsection 1, 2, 3, 4, or 5, trust 
assets are not available to the trustee. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02; 42 USC 1396a(k) 

75-02-02.1-32. Valuation of assets. It is not always possible to 
determine the value of assets with absolute certainty, but it is 
necessary to determine a value in order to determine eligibility. The 
valuation must be based on reasonably reliable information. It is the 
responsibility of the applicant or recipient, or the persons acting on 
behalf of the applicant or recipient, to furnish reasonably reliable 
information. However, because an applicant or recipient may not be 
knowledgeable of asset values, and particularly because that person may 
have a strong interest in the establishment of a particular value, 
whether or not that value is accurate, some verification of value must 
be obtained. Useful sources of verification include, but are not 
limited to: 

1. With respect to liquid assets: account records maintained by 
banking facilities. 

2. With respect to personal property other than liquid assets: 

a. Publicly traded stocks, bonds and securities: 
brokers. 

stock 

b. Autos, trucks, mobile homes, boats, or any other property 
listed in published valuation guides accepted in the 
trade: the valuation guide. 
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c. With respect to harvested grains or produce : gra i n 
buyers, grain elevator operators, produce buyers; and, for 
crops grown on contract: the contract. 

d. With respect to stock in corporations not publicly traded: 
appraisers, accountants. 

e. With respect to other personal property: dealers and 
buyers of that property. 

3. Rea 1 property. 

a. With respect to surface interests: market value or 11 true 
and full 11 value from tax records, whichever represents an 
approximation of fair market value; real estate agents ; 
appraisers; loan officers in local banking institutions. 
If a valuation from a source offered by the applicant or 
recipient is greatly different from fair market value 
established by tax records, an explanation for the 
difference must be made, particularly if the applicant or 
recipient may be able to influence the person furnishing 
the valuation. 

b. With respect to mineral interests: appraisers, 
specializing in minerals, mineral buyers, geologists. 

4. Divided or partial interests. Divided or partial interests 
include assets held by the applicant or recipients; jointly or 
in common with persons who are not in the medicaid unit; 
assets where the applicant or recipient or other persons 
within the medicaid unit own only a partial share of what is 
usually regarded as the entire asset; and interests where the 
applicant or recipient owns only a life estate or remainder 
interest in the asset. 

a. Liquid assets. The value of a partial or shared interest 
in a liquid asset is equal to the total value of that 
asset. 

b. Personal property other than liquid assets and real 
property other than life estates and remainder interests . 
The value of a partial or shared interest is a 
proportionate share of the total value of the asset equal 
to the proportionate share of the asset owned by the 
applicant or recipient. 

c. Life estates and remainder interests. 

(1) Real property interests may be divided in terms of 
the time when the owner of the interest is entitled 
to possession of the property . The owner of a life 
estate (life tenant) is entitled to possession of the 
real property for a period measured by the lifetime 
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Age 

0 
1 
2 

of a specific person or persons. A life tenant has 
the right to use the property and is entitled to any 
rents or profits from the property. A life tenant 
may sell the life estate, but such a sale does not 
change the identity of the person or persons whose 
lifetimes measure the duration of the life estate. A 
1 ife estate may be referred to as a 11 1 i fe l ease 11

• 

(2) When a life estate is created, a right to possess the 
property, after the death of the life tenant, must 
also be created. That right is called a 11 remainder 
i nterest 11

, and the owner of that right is ca 11 ed a 
11 remainderman 11

• Upon the death of the life tenant, 
the remainderman owns the property. The remainderman 
is not entitled to possess or use the property until 
the death of the life tenant. The remainderman does 
have the right to sell the remainder interest. 

(3) A life estate may be created where the right to 
possess the property returns, upon the death of the 
life tenant, to the person or entity which created 
the life estate. This rare form of ownership may 
arise when a legal entity which does not die a 
natural death (i.e., a trust or corporation) creates 
a life estate. The right to have possession of 
property returned after the end of a life estate is 
properly called a 11 reversion 11

, but is treated as a 
remainder interest for purposes of valuation. 

(4) Life estate and remainder interest tables. These 
tables must be used to determine the value of a life 
estate or remainder interest. In order to use the 
table, it is necessary to first know the age of the 
life tenant or, if there are more than one life 
tenants, the age of the youngest life tenant; and the 
fair market value of the property which is subject to 
the life estate or remainder interest. The value of 
a life estate is found by selecting the appropriate 
age in the table and multiplying the corresponding 
life estate decimal fraction times the fair market 
value of the property. The value of a remainder 
interest is found by selecting the appropriate age of 
the life tenant in the table and multiplying the 
corresponding remainder interest decimal fraction 
times the fair market value of the property. 

Life Estate and Remainder Interest Table 

Life Estate 

.97188 

.98988 

.99017 
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Remainder Interest 

.02812 

.01012 

.00983 



3 .99008 .00992 
4 .98981 .01019 

5 .98938 .01062 
6 .98884 . 01116 
7 .98822 . 01178 
8 .98748 .01252 
9 .98663 .01337 

10 .98565 .01435 
11 .98453 .01547 
12 .98329 .01671 
13 .98198 .01802 
14 .98066 .01934 

15 .97937 .02063 
16 .97815 .02185 
17 . 97700 .02300 
18 .97590 .02410 
19 .97480 .02520 

20 .97365 .02635 
21 . 97245 .02755 
22 . 97120 .02880 
23 .96986 .03014 
24 .96841 .03159 

25 .96678 .03322 
26 .96495 .03505 
27 .96290 .03710 
28 .96062 .03938 
29 .95813 .04187 

30 .95543 .04457 
31 .95254 .04746 
32 .94942 .05058 
33 .94608 .05392 
34 .94250 .05750 

35 .93868 .06132 
36 .93460 .06540 
37 .93026 .06974 
38 .92567 .07433 
39 .92083 .07917 

40 .91571 .08429 
41 .91030 .08970 
42 .90457 .09543 
43 .89855 .10145 
44 .89221 .10779 

45 .88558 .11442 
46 .87863 .12137 
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47 .87137 .12863 
48 .86374 .13626 
49 .85578 .14422 

50 .84743 .15257 
51 .83674 .16126 
52 .82969 .17031 
53 .82028 .17972 
54 .81054 .18946 

55 .80046 .19954 
56 .79006 .20994 
57 . 77931 .22069 
58 .76822 .23178 
59 .75675 .24325 

60 .74491 .25509 
61 .73267 .26733 
62 .72002 .27998 
63 .70696 .29304 
64 .69352 .30648 

65 .67970 .32030 
66 .66551 .33449 
67 .65098 .34902 
68 .63610 .36390 
69 .62086 .37914 

70 .60522 .39478 
71 .58914 .41086 
72 .57261 .42739 
73 .55571 .44429 
74 .53862 . 46138 

75 .52149 .47851 
76 .50441 .49559 
77 .48742 .51258 
78 .47049 .52951 
79 .45357 .54643 

80 .43659 .56341 
81 .41967 .58033 
82 .40295 .59705 
83 .38642 .61358 
84 .36998 .63002 

85 .35359 .64641 
86 .33764 .66236 
87 .32262 .67738 
88 .30859 .69141 
89 .29526 .70474 

90 .28221 .71779 
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91 
92 
93 
94 

95 
96 
97 
98 
99 

100 
101 
102 
103 
104 

105 
106 
107 
108 
109 

( 5) 

.26955 .73045 

. 25771 .74229 

.24692 .75308 

. 23728 .76272 

.22887 . 77113 

.22181 . 77819 

.21550 .78450 

.21000 .79000 

.20486 .79514 

.19975 .80025 

.19532 .80468 

.19054 .80946 

.18437 .81563 

.17856 .82144 

.16962 .83038 

.15488 .84512 

.13409 .86591 

.10068 .89932 

.04545 .95455 

In some cases, the life tenant may suffer fr om a 
condition which is likely to cause death at an 
unusually early age. That circumstance decreases the 
value of the life estate and increases the value of 
the remainder interest . The existence of such a 
condition must be verified by a medical statement 
which estimates the rema1n1ng duration of life in 
years. The estimated remaining duration of life may 
be used, in conjunction with a mortability table, to 
determine the comparable age for application of the 
life estate and remainder interest table. 

5. Contractual rights to receive money payments: 

a. For various reasons, but usually because an applicant or 
recipient has sold property with a contract to receive a 
series of payments, rather than one payment, an applicant 
or recipient may own contractual rights to receive money 
payments . Such contractual rights are available assets 
subject to the asset limits. If the applicant or 
recipient has sold real property or a mobile home, and 
received in return a promise of payments of money at a 
later date, usually to be made periodically, and an 
attendant promise to return the property if the payments 
are not made, the arrangement is usually called a 
11 contract for deed 11

• The essential feature of the 
contract for deed is the right to receive future payments, 
usually coupled with a right to get the property back if 
the payments are not made. Contractual rights to receive 
money payments also arise out of other types of 
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transactions. The valuable contract document may be 
called a note, accounts receivable, mortgage, or by some 
other name. 

b. Because such contracts may have been entered into when 
interest rates were lower, or because a low interest rate 
or no interest may have been charged in a transaction 
between relatives, the contract may not be saleable or 
negotiable at face value. That is not to say that such 
contractual rights have no value. A proper valuation may 
be made by a process called 11 discounting 11

, which will take 
into account the changes in the interest rates. The 
discounted value may be determined by the applicant or 
recipient through the application of paragraph 1 or by the 
legal services division of the state agency under 
paragraph 2. 

(1) The discounting process requires estimating the 
present value of the money payments described in the 
contract. The formula for present value is: 

1 s 
PV = s -------- or -n -------- or S(1 + 1) where 

(1 + i)n (1 + i)n 

PV = present value of future sum of money 
S = future sum of money 

= earnings rate for each compounding period 
n = number of periods 

The information to apply the formula is derived from 
the contract except for the factor 11 i 11

• The earnings 
rate to be used for the factor 11 i 11 is the posted 
yields of the federal national mortgage association 
(Fannie Mae), as posted for standard conventional 
fixed rate mortgages, as published in the Wall Street 
Journal at its most recent publication of posted 
yields. The application of this formula will produce 
the highest reasonable determination of fair market 
value of the contractual rights to receive money 
payments. In the event the contract is in default, 
and there is no reasonable expectation that payments 
on the contract will be brought current within one 
year's time, the factor 11 511 is equal to the total of 
all outstanding principal and interest due on the 
contract and the factor 11 n11 equals one. 

(2) A request for the discounted value, accompanied by 
the contract documents, may be sent to the legal 
services division. The request must indicate if the 
payments on the contract are current. If the 
payments are not current, the request must indicate 
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the amount of each payment made and time each such 
payment was made. 

c. In some cases, the price and terms of a contract for deed 
may, in combination, be extremely favorable to the buyer. 
If the sale is made with a minimal downpayment, low 
interest rates, a long payment period, or a combination of 
any of those factors, the effect may be a transfer for 
less than adequate consideration. In such cases, the 
valuation must also indicate the fair market value of the 
property sold as of the date of sale and the value of the 
contractual rights immediately after the sale. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-33. Disqualifying transfers. 

1. a. Except as provided in subsections 2 and 3, a person is 
ineligible for nursing facility services, swing bed 
services, and medicaid waivered services for a period of 
time, determined under this subsection, following the 
disposal of any asset by the person or the person's spouse 
for less than fair market value. 

b. The period of ineligibility begins with the month in which 
such assets were transferred, and the number of months in 
the period is equal to the lesser of: 

(1) Thirty months; or 

(2) The total uncompensated value of the assets so 
transferred, divided by the average monthly cost of 
nursing facility care in North Dakota in the year of 
application. 

c. A person is not ineligible because of subdivision a to the 
extent that the asset was the person's home and the home 
was transferred to: 

(1) The person's spouse; 

(2) The person's son or daughter who is under age 
twenty-one or blind or disabled; 

(3) The person's brother or sister who has an equity 
interest in the home and who was residing in the home 
for a period of at least one year immediately before 
the date the person became an institutionalized 
person; 
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(4) The person 1 s son or daughter (other than a child 
described in paragraph 2) who was residing in the 
person 1 s home for a period of at least two years 
immediately before the date the person became an 
institutionalized person, and who provided care to 
the person which permitted the person to reside in 
the person 1 s home, rather than in an institution or 
facility. 

d. A person is not ineligible because of subdivision a to the 
extent that the assets were transferred in trust for the 
sole benefit of the person, the person•s spouse, or the 
person 1 s child described in paragraph 2 of subdivision c. 

e. A person is not ineligible because of subdivision a to the 
extent that the person shows that: 

(1) He or she intended to dispose of the assets either at 
fair market value or other valuable consideration, 
and makes a satisfactory showing that he or she had 
an objectively reasonable belief that adequate 
consideration was received; 

(2) The assets were transferred exclusively for a purpose 
other than to qualify for medicaid; or 

(3) With respect to periods after the asset is returned, 
the assigned or transferred asset has been returned 
to the assignor or transferor. 

f. A person is not ineligible because of subdivision a to the 
extent that the asset transferred was: 

(1) Household goods, personal effects, or an automobile 
with an equity value of four thousand five hundred 
dollars or less. 

(2) A burial fund of up to one thousand five hundred 
dollars, plus earnings on the burial fund. 

(3) A burial space or agreement which represents the 
purchase of a burial space held for the transferor, 
the transferor•s spouse, or any other member for the 
transferor 1 s immediate family. 

(4) Property essential to self-support, which means: 

(a) Property which 
equity value not 
which produces 
six percent of 
transferor is 
produce income; 
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(b) Nonbusiness property which the transferor owns, 
up to an equity value of six thousand dollars 
when used to produce goods or services essential 
to daily activities or, for instance, when used 
to grow produce or livestock solely for 
consumption in the transferor 1 s household; and 

(c) Property which is essential to self-support. 

(5) Assets set aside, by a blind or disabled (but not an 
aged) transferor, as a part of a plan approved by the 
social security administration, for the transferor to 
achieve self-support. 

(6) Assistance received under the Disaster Relief and 
Emergency Assistance Act of 1974 [Pub. L. 93-288], or 
other assistance provided pursuant to a federal 
statute on account of a catastrophe which is declared 
to be a major disaster by the president, and interest 
earned on that assistance, but only for nine months 
following receipt of that assistance. 

(7) Any amounts received from the United States which are 
attributable to underpayments of benefits due from 
one or more prior months, under title II or title XVI 
of the Act [42 U.S.C. 401 et seq . and 1381 et seq.], 
but only for six months following receipt of those 
amounts. 

(8) The value of assistance, paid with respect to a 
dwelling unit occupied by the transferer, under the 
United States Housing Act of 1937 [42 U.S.C. 1437 et 
seq.], the National Housing Act [12 U.S.C. 1701 et 
seq.], section 101 of the Housing and Urban 
Development Act of 1965, title V of the Housing Act 
of 1949 [42 U.S.C . 1471 et seq.], or section 202(h) 
of the Housing Act of 1959 [12 U.S.C. 1701q(h)]. 

(9) Any amounts received by the transferor from a fund 
established by a state to aid victims of crime, to 
the extent that the transferor demonstrates that the 
amount was paid in compensation for expenses incurred 
or losses suffered as a result of a crime, but only 
for nine months following receipt of the amount. 

(10) Relocation assistance amounts provided by a state or 
local government to the transferor, comparable to 
assistance provided under title II of the Uniform 
Relocation Assistance and Real Property Acquisitions 
Policies Act of 1970 [42 U.S.C. 4621 et seq.], which 
is subject to the treatment required by section 216 
of such Act [42 U.S.C. 4636], but only for nine 
months following receipt of the amounts. 
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(11) Transferred to the transferor 1 s spouse before the 
transferor was determined eligible for medicaid. 

(12) Transferred to the transferor 1 s community spouse, by 
a transferor who is an institutionalized person, 
within sixty days after the date of the transferor 1 s 
application for medicaid benefits, and within the 
remaining days of the month in which the sixtieth day 
falls, but only to the extent necessary to provide 
the community spouse with assets which do not exceed 
the community spouse resource allowance in effect on 
the date initial medicaid eligibility was determined. 

g. There is a presumption that a transfer for less than 
adequate consideration was made for purposes which include 
the purpose of qualifying for medicaid: 

(1) In any case in which the person 1 s assets rema1n1ng 
after the transfer produce income which, when added 
to other income available to the person, totals an 
amount insufficient to meet all living expenses and 
medical costs reasonably anticipated to be incurred 
in the month of transfer and in the twenty-nine 
months following the month of the transfer; 

(2) In any case in which an application or inquiry about 
medicaid benefits was made by or on behalf of the 
person and the person making inquiry was informed of 
medicaid asset limits; or 

(3) In any case in which the person was an applicant for 
or recipient of medicaid at the time the transfer was 
made. 

h. An applicant or recipient who claims that an asset was 
transferred exclusively for a purpose other than to 
qualify for medicaid must show that a desire to receive 
medicaid benefits played no part in the decision to make 
the transfer and must rebut any presumption arising under 
subdivision g. 

i. For purposes of this subsection, 11 adequate consideration 11 

means: 

(1) In the case of an asset which is not subject to 
reasonable dispute concerning its value,. such as 
cash, bank deposits, stocks, and fungible 
commodities, one hundred percent of fair market 
value; and 

(2) In the case of an asset which is subject to 
reasonable dispute concerning its value, seventy-five 
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percent of fair market value established before the 
sale. 

2. a. Except as provided in subsection 3, assignment or transfer 
of a nonexempt property for less than adequate 
consideration, made prior to July 1, 1988, whenever made 
with the intent to render the assignor or transferor, or a 
family member eligible for medicaid benefits, produces 
ineligibility. An amount equal to the fair market value 
of the property transferred will be treated as though the 
assignor or transferor had retained the property. An 
individual found ineligible as a result of a disqualifying 
assignment or transfer will remain ineligible until the 
individual becomes legally obligated to pay for medical 
expenses, not paid for by any other third party, equal to 
the difference between the fair market value of the 
property and the amount of compensation actually received . 
The return of an assigned or transferred asset to the 
assignor or transferor will nullify the disqualifying 
assignment or transfer, and the returned asset is 
thereafter treated as any other asset. 

b. There are legitimate instances when a property assignment 
or transfer may be valid. The applicant or recipient 
should be given full opportunity to state the reasons for 
having made the property assignment or transfer, and the 
statements should be considered in relation to the 
following questions: 

(1) Was adequate consideration received? 

(2) How recent was the assignment or transfer? 

(3) Is the applicant 1 s or recipient 1 s stated purpose 
reasonable in view of the circumstances prevailing at 
the time of the assignment or transfer? 

( 4) Would it have been reasonable to anticipate 
assignment or transfer of property at the 
occurred would result in an earlier 
assistance? 

that the 
time it 

need for 

(5) Was there some consideration other than cash? 

(6) Did the transferee have a legal or equitable interest 
in the property transferred? 

c . An assignment or transfer of property for less than 
adequate consideration, made at any time after two years 
prior to the first date of application or inquiry for 
medicaid or after a previous application for medicaid has 
been made and denied because of excess property resources, 
shall be presumed to have been made for the purpose of 
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rendering the applicant eligible for medicaid. This 
presumption may be rebutted by substantial evidence of an 
intent which is inconsistent with the presumed intent. 

3. The prov1s1ons of subsections 1 and 2 may not be applied to 
deny, to qualified medicare beneficiaries and to qualified 
disabled and working individuals, benefits available solely 
due to their status as qualified medicare beneficiaries and 
qualified disabled and working individuals. 

4. Where the assignee or transferee is a relative of the assignor 
or transferor, services or assistance furnished by the 
assignee or transferee to the assignor or transferor may not 
be treated as consideration for the transferred property 
unless provided pursuant to a valid contract entered into 
prior to the rendering of the service or assistance. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02; 42 USC 1396p(c) 

75-02-02.1-34. Income considerations. 

1. All income must be considered in establishing eligibility, in 
the flexible application of income to medical costs not in the 
state plan, and in determining recipient 1 s liability toward 
the medical costs. 

2. Only such income as is actually available will be considered. 
Income is actually available when it is at the disposal of an 
applicant, recipient, or responsible relative; when the 
applicant, recipient, or responsible relative has a legal 
interest in a liquidated sum and has the legal ability to make 
the sum available for support, maintenance, or medical care; 
or when the applicant, recipient, or responsible relative has 
the lawful power to make the income available or to cause the 
income to be made available. Income will be reasonably 
evaluated. A determination that income is deemed available is 
a determination that the income is actually available. This 
subsection does not supersede other provisions of this chapter 
which describe or require specific treatment of income, or 
which describe specific circumstances which require a 
particular treatment of income. 

3. The financial responsibility of any individual for any 
applicant or recipient of medicaid will be limited to the 
responsibility of spouse for spouse and parents for a child 
under age twenty-one or, if blind or disabled, under age 
eighteen. Such responsibility is imposed upon applicants or 
recipients as a condition of eligibility for medicaid. Except 
as otherwise provided in this section, the income of the 
spouse and of the parents of a child under age twenty-one or, 
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if blind or disabled, under age eighteen are deemed available 
to the applicant or recipient, even if 
actually contributed. For purposes 
biological and adoptive parents, but 
treated as parents. 

that income is not 
of this subsection, 

not stepparents, are 

a. It is presumed that all spousal income is actually 
available to aged, blind, or disabled individuals where 
financial responsibility is imposed pursuant to this 
subsection. In order to rebut this presumption, the 
applicant or recipient must demonstrate that the spousal 
income is unavailable despite reasonable and diligent 
efforts to access such income. The rebuttal of this 
presumption does not preclude the department from 
exerc1s1ng the powers granted to it by North Dakota 
Century Code section 50-24.1-02.1. Except as provided in 
paragraphs 1, 2, and 3, no applicant or recipient who has 
a statutory or common law cause of action for support from 
a spouse, but who has failed to diligently pursue that 
cause of action, may rebut the presumption. Any applicant 
or recipient who documents any of the following 
circumstances will have rebutted the presumption without 
further proof: 

(1) A court order, .entered following a contested case, 
determines the amounts of support that a spouse must 
pay to the applicant or recipient. 

(2) The spouse from whom support could ordinarily be 
sought, and the property of such spouse, is outside 
the jurisdiction of the courts of the United States 
or any of the United States. 

(3) The applicant or recipient has been subject to 
marital separation, with or without court order, for 
at least two years prior to making application for 
medical assistance benefits, and there has been no 
contact whatever between the applicant or recipient 
and his or her spouse for the same two-year period. 

b. It is presumed that all parental assets are actually 
available to a child under age twenty-one where financial 
responsibility is imposed pursuant to this subsection. 
This presumption may be rebutted by a showing that the 
child is living independently. 

4. Income may be received weekly, biweekly, monthly, 
intermittently, or annually. However income is received, a 
monthly income amount must be computed. Lump-sum income will 
be attributed to an appropriate month as provided for in 
sections 75-02-02.1-37 and 75-02-02.1-38. All other income 
must be treated as received in the month in which it is 
normally received. Payments from any source, which are or may 
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be received as a result of a medical expense or increased 
medical need (such as veterans administration aid and 
attendance or indemnity insurance payments), are not income. 
Such payments must be treated as received in the months in 
which the medical expense or increased medical need was 
incurred and expended in such month for such medical expense 
or increased medical need. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-02-02.1-35. Budgeting. 

1. Definitions. For purposes of this section: 

a. "Base month" means the calendar month prior to the 
processing month. 

b. "Best estimate" means an income, expense, or circumstance 
prediction based on past amounts of income and expense and 
known factual information concerning future circumstances 
which affect eligibility, expenses to be incurred, or 
income to be received in the recipient liability month. A 
prediction based on past circumstances and income and 
expense amounts uses those circumstances and income and 
expense amounts which occurred in the base month. Factual 
information concerning future circumstances must be based 
on information by which the applicant or recipient 
demonstrates known changes or highly probable changes to 
the income, expense, or circumstances which offset 
eligibility, from the base month to the recipient 
1 i ability month. 

c. "Processing month" means the month between the base month 
and the recipient liability month. 

d. "Prospective budgeting" means computation of a household 1 s 
eligibility and recipient liability based on the best 
estimate of income, expenses, and circumstances for a 
recipient liability month. 

e. "Recipient liability month 11 means the calendar month for 
which eligibility and recipient liability is being 
computed. 

2. Computing recipient liability for previous month. Compute the 
amount of recipient liability by use of actual verified 
information, rather than best estimate, in each of the 
previous months for which eligibility is sought. 
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3. Computing recipient liability for the current month and next 
month at time of approval of the application. Compute the 
amount of the recipient liability prospectively for the 
current month and the next month. The income received or best 
estimate of income to be received during the current month 
must be used to compute the recipient 1 i ability for the 
current month. The best estimates of income to be received 
during the next month must be used to compute the recipient 
liability for the next month. 

4. Computing recipient liability for ongoing cases. 

a. For cases with fluctuating income, com~ute the recipient 
liability using verified income, expenses, and 
circumstances which existed during the base month, unless 
factual information concerning future circumstances is 
available. Recipients must report their income, expenses, 
and other circumstances on a monthly basis to determine 
continued eligibility. 

b. For cases with stable income, compute the recipient 
liability using the best estimate of income, expenses, and 
circumstances. Recipients with stable income must report 
changes in income, expenses, and other circumstances 
within ten days of the day they became aware of the 
change. A determination of continued eligibility, after a 
change is reported and demonstrated, is based on a revised 
best estimate which takes the changes into consideration. 

5. Budgeting procedures used when ·adding individuals to an 
eligible unit. Individuals may be added to an eligible unit 
up to one year prior to the current month, provided the 
individual meets all eli.gibility criteria for medicaid; 
provided that, the eligible unit was eligible in all of the 
months in which eligibility for the individual is established; 
and provided that, the individual was in the unit in the 
months with respect to which eligibility for that individual 
is sought. Recipient liability will be based on the unit's 
actual income and circumstances when adding each individual 
for retroactive periods. Recipient liability must be based on 
the unit's income and circumstances from the base month, plus 
the best estimate of each individual's income and 
circumstances when adding each individual to the current or 
next month. 
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6. Budgeting procedures when 
When a member of an existing 
unit during the recipient 
considered to be a member of 
recipient liability month. 

History: Effective December 1, 1991. 

deleting individuals from a case. 
unit is expected to leave the 
liability month, that person is 

the unit until the end of the 

General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-36. Disregarded income. The following types of income 
must be disregarded in determining medicaid eligibility: 

1. Money payments made by the department in connection with 
foster care or the subsidized adoption program; 

2. Occasional small gifts; 

3. County general assistance that may be issued on an 
intermittent basis to cover emergency type situations; 

4. Income received as a housing allowance by programs sponsored 
by the United States department of housing and urban 
development and rent supplements or utility payments provided 
through the housing assistance program; 

5. Income of an individual living in the parental home if the 
individual is not included in the medicaid unit; 

6. Mandatory and optional supplementation payments; 

7. Educational loans, scholarships, grants, awards, and work 
study received by an undergraduate student, educational 
assistance provided for attendance costs to undergraduate and 
graduate students under programs in title IV of the Higher 
Education Act, and for attendance costs under bureau of Indian 
affairs student assistance programs; 

8. In-kind income except in-kind income received in lieu of 
wages; 

9. Per capita judgment funds paid to members of any Indian tribe 
under Pub. L. 92-254 or Pub. L. 93-134; 

10. Compensation received by volunteers participating in the 
action program as stipulated in the Domestic Volunteer Service 
Act of 1973 [Pub. L. 93-113], including foster grandparents, 
older American community service program, retired senior 
volunteer program, service corps of retired executives, 
volunteers in service to America, and university year for 
action; 
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11. Benefits received through the low income home energy 
assistance program; 

12. Training funds received from vocational rehabilitation; 

13. Training allowances of up to thirty dollars per week provided 
through the tribal work experience program, community work 
experience program, job assistance program, or job search. 
Funds in excess of thirty dollars per week are treated as 
unearned income; 

14. Income tax refunds and earned income credits; 

15. Needs-based payments, support services, and relocation 
expenses provided through the Job Training Partnership Act; 

16. Income derived from submarginal lands, conveyed to Indian 
tribes and held in trust by the United States, as required by 
Pub. L. 94-114; 

17. Income earned by an eligible child, including income received 
through volunteers in service to America and Job Training 
Partnership Act; provided that, the child is a full-time 
student or a part-time student who is not employed one hundred 
hours or more per month. A child retains status as a student 
during summer vacation if the child intends to return to 
school in the fall; 

18. Payments from the family 
which are made to reimburse 
furnished by medicaid; 

subsidy program, except payments 
the cost of medical services 

19. The first fifty dollars per month of current child support 
received on behalf of children in the medicaid unit; 

20. Interest earned on checking accounts; 

21. Payments made to recipients under title II of the Uniform 
Relocation Assistance and Real Property Acquisition Policies 
Act of 1970 [Pub. L. 91-646]; 

22. Tax-exempt portions of payments made as a result of the Alaska 
Native Claims Settlement Act [Pub. L. 92-203]; 

23. Payments to certain United States citizens of Japanese 
ancestry, resident Japanese aliens, and eligible Aleuts made 
under the Wartime Relocation of Civilians Reparations Act 
[Pub. L. 100-383]; 

24. Agent orange payments; 

25. A loan for any source that is subject to a written agreement 
requiring repayment by the recipient; 
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26. Supplemental medical insurance benefit, the medicare part 8 
premium refunded by Social Security Administration; 

27. Crime Victims Reparation Act payments; 

28. Lump-sum supplemental security income benefits in the month in 
which the benefit is received; 

29. Income used to determine an aid to families with dependent 
children benefit; 

30. German reparation payments made to survivors of the holocaust, 
and reparation payments made under sections 500 through 506 of 
the Austrian General Social Insurance Act; 

31. For so long as 38 U.S.C. 3203(f) remains effective, forty-five 
dollars of veterans administration improved pensions paid to a 
veteran who has neither spouse nor child and who resides in a 
medicaid-approved nursing facility; 

32. Supplemental security income lump-sum payments, which are 
disregarded in the month received and treated as assets 
thereafter; and 

33. Assistance received under the Disaster Relief and Emergency 
Assistance Act of 1974 [Pub. L. 93-288] or some other federal 
statute, because of a presidentially declared major disaster, 
and interest earned on that assistance. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-02-02.1-37. Unearned income. 

1. Gross income includes unearned income which is received in a 
fixed amount each month, and unearned income received in a 
lump-sum. 

2. Recurring unearned lump-sum payments are prorated over the 
number of months the payment is intended to cover. 

3. All nonrecurring unearned lump-sum payments, except 
supplemental security income, veterans administration aid and 
attendance, veterans administration reimbursements for unusual 
medical expenses, and major disaster relief payments must be 
considered as income in the month received and assets 
thereafter. 

a. Supplemental security income lump-sum payments must be 
disregarded as income in the month received and treated as 
assets thereafter; 
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b. Veterans administration aid and attendance benefits must 
be considered as payments received in the months the 
benefit was intended to cover and must be applied to the 
medical expense incurred in such months; 

c. Veterans administration reimbursements for unusual medical 
expenses must be considered as payments received in the 
months in which the increased medical expense occurred and 
must be applied to the medical expense incurred in such 
months; and 

d. Assistance received under the Disaster Relief and 
Emergency Assistance Act of 1974 [Pub. L. 93-288] or some 
other federal statute, because of a presidentially 
declared major disaster, and interest earned on that 
assistance treated as an asset. 

4. Interest and dividend income paid directly to the applicant or 
recipient is income in the month received. Interest accrued 
but not paid is an asset. 

5. One-twelfth of the annual amount of lease payments deposited 
in individual Indian moneys accounts by the bureau of Indian 
affairs is income in each month and may be determined: 

a. By totaling all payments in the most recent full calendar 
year and dividing by twelve; 

b. By totaling all payments in the twelve-month period ending 
with the previous month and dividing by twelve; or 

c. If the applicant or recipient demonstrates, by furnishing 
lease documents or reports, that the deposit amount will 
be substantially different than the annual amount which 
would be determined under subdivision a orb, by totaling 
all payments likely to be made in the twelve-month period 
beginning with the month in which the lease arrangement 
changed and dividing by twelve. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-38. Earned income. 

1. Net earned income is determined by adding monthly net income 
from self-employment to other monthly earned income and 
subtracting the applicable deductions. 

2. 11 Monthly net income from self-employment 11 means: 
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a. In the case of self-employed persons whose business does 
not require the purchase of goods for sale or resale, 
seventy-five percent of gross monthly earnings from 
self-employment. 

b. In the case of self-employed persons whose business 
requires the purchase of goods for sale or resale, 
seventy-five percent of the result determined by 
subtracting cost of goods purchased from gross receipts, 
determined monthly. 

c. In the case of a business which furnishes room and board, 
monthly gross receipts less one hundred dollars per room 
and board client. 

d. In the case of self-employed persons in a service business 
which requires the purchase of goods or parts for repair 
or replacement, twenty-five percent of gross monthly 
earnings from self-employment. 

e. In the case of self-employed persons who receive income 
other than monthly, the amount determined under 
paragraph 1 is the monthly net income from self-employment 
unless any of the circumstances described in paragraph 2 
are demonstrated. 

(1) Twenty-five percent of gross annual income, 
gain or minus the loss resulting from the 
capital items, plus ordinary gains or minus 
losses, divided by twelve; or 

plus the 
sale of 
ordinary 

(2) If the most recent available federal income tax 
return reports income for a fiscal year which ended 
more than eighteen months before the month for which 
eligibility is being determined, if the business has 
been terminated or subject to severe reversal, if the 
applicant or recipient makes a convincing showing 
that actual net income is substantially less than net 
income as determined under paragraph 1, or if the 
county agency determines for any reason that actual 
net profits are substantially greater than annual net 
income as determined under paragraph 1, an amount 
determined by the county agency to represent the best 
estimate of annual net income for the calendar year 
within which the eligibility month occurs, divided by 
twelve, is the monthly net income from 
self-employment. 
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3. If earnings from more than one month are 
lump-sum payment, the payment must be divided by 
months in which the income was earned, and 
monthly amounts are attributed to each of the 
respect to which the earnings were received. 

received in a 
the number of 
the resulting 
months with 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-39. Income deductions. 

1. The deductions described in this subsection must be allowed on 
either earned income or unearned income. 

a. The cost of premiums for health insurance carried by an 
individual or family. This cost may be deducted from 
income in the month the premium is incurred or may be 
prorated over the months for which the premium affords 
coverage. If the individual or family carries health 
insurance policies with duplicate coverage, the individual 
may choose the policy for which the premium is deducted. 
This deduction may not be made in determining qualified 
medicare beneficiary and qualified disabled and working 
individual eligibility. For purposes of this deduction, 
premiums for health insurance include payments made for 
insurance, health care plans, or nonprofit health service 
plan contracts which provide benefits for hospital, 
surgical, and medical care, but do not include payments 
made for coverage which is: 

(1) Limited to disability or income protection coverage; 

(2) Automobile medical payment coverage; 

(3) Supplemental to liability insurance; 

(4) Designed solely to provide payments on a per diem 
basis, daily indemnity, or nonexpense-incurred basis; 
or 

(5) Credit accident and health insurance. 

b. Medical expenses incurred and claimed by ineligible 
members of the medicaid unit. Each expense claimed for 
deduction must be documented by the applicant or recipient 
in a manner which describes the service, the date of the 
service, the amount of cost incurred, the amount of the 
cost remaining unpaid, the amount of the cost previously 
applied in determining medicaid benefits for any medicaid 
recipient, and the name of the service provider. This 
deduction may not be made in determining qualified 
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medicare beneficiary and qualified disabled and working 
individual eligibility. 

c. Court-ordered child and spousal support payments actually 
paid by a member of the medicaid unit on behalf of a 
person who is not a member of the medicaid unit. 

d. The cost of premiums for a nursing insurance policy 
carried by an individual or the individual's spouse. This 
cost may be deducted from income in the month the premium 
is paid or may be prorated over the months for which the 
premium affords coverage. If the individual or family 
carries nursing insurance policies with duplicate 
coverage, the individual may choose the policy for which 
the premium is deducted. This deduction may not be made 
in determining qualified medicare beneficiary and 
qualified disabled and working individual eligibility. 

e. Reasonable child care expenses necessary to engage in 
employment or training. 

f. With respect 
is employed or 
disabled, or a 
allowance. 

to each individual in the medicaid unit who 
in training, but who is not aged, blind, 
child, thirty dollars as a work or training 

g. Transportation expenses necessary to secure medical care 
provided for a member of the medicaid unit. 

h. The cost of remedial care for an individual residing in a 
specialized facility. This deduction is limited to the 
difference between the facility rate and the regular 
medically needy income level. This deduction may not be 
made in determining qualified medicare beneficiary and 
qualified disabled and working individual eligibility. 

i. For all aged, blind, and disabled applicants or recipients 
other than those residing in a nursing facility, the state 
hospital, or the Anne Carlsen school-hospital, twenty 
dollars, provided that when more than one aged, blind, or 
disabled persons live together, no more than a total of 
twenty dollars may be deducted. 

2. The deductions described in this subsection may be allowed 
only on earned income. 

a. For all applicants or recipients except for aged, blind, 
or disabled applicants or recipients, mandatory payroll 
deductions and union dues actually paid or withheld, or 
ninety dollars, whichever is greater; 

b. Mandatory retirement plan deductions; 
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c. Expenses of a blind person, reasonably attributable to 
earning income, if the blind person is: 

(1) Under age sixty-five; or 

(2) Age sixty-five or older, who received supplemental 
security income payments due to blindness for the 
month before the person attained age sixty-five; 

d. Expenses for items or services which are directly related 
to enabling an impaired person to work and which are 
necessarily incurred by that person because of a physical 
or mental impairment, in any month in which the individual 
meets all supplemental security income nonincome criteria 
and meets the supplemental security income test; and in 
any continuous subsequent month in which the person meets 
all supplemental security income nonincome criteria and 
meets the supplemental security income test after 
deductions made under this subdi~ision. 

e. For all aged, blind, or disabled applicants or recipients 
other than those residing in a nursing facility, the state 
hospital or the Anne Carlsen school-hospital, sixty-five 
dollars plus one-half of the remaining monthly gross 
earned income; provided that, when more than one aged, 
blind, or disabled person lives together, no more than 
sixty-five dollars, plus one-half of the remaining 
combined earned income, may be deducted; and 

f. For all aged, blind, or disabled applicants or recipients 
residing in a nursing facility, the state hospital, or the 
Anne Carlsen school-hospital, mandatory payroll deductions 
actually withheld. 

3. A deduction of actual payments made for services of a guardian 
or conservator may be made, up to a maximum deduction equal to 
the greater of: 

a. Five percent of gross monthly income from benefit 
(i.e., supplemental security income, social 
administration, veterans benefits and 
retirement), but excluding lump-sum ·payments 
benefits; or 

programs 
security 
railroad 
of such 

b. An amount specifically approved as a reasonable fee in an 
order of a court with jurisdiction over the guardianship 
or conservatorship. 

4. For purposes of this section: 

a. 11 Full-time student 11 means a person who attends school on a 
schedule equal to a full curriculum. 
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b. 11 Student 11 means a child under the age of twenty-one years 
who regularly attends and makes satisfactory progress in a 
course of elementary or secondary school, college, 
university, or vocational training. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-40. Income levels. 

1. Levels of income for maintenance, in total dollar amounts, 
will be used as a basis for establishing financial eligibility 
for medicaid. The income levels applicable to individuals and 
units are: 

a. Categorically needy income levels. 

(1) Categorically needy aid to families with dependent 
children recipients - The income level which 
establishes aid to families with dependent children 
eligibility. Eligibility for medicaid exists as a 
result of aid to families with dependent children 
e 1 i g i b il i ty . 

(2) Categorically needy aged, blind, and disabled 
recipients The income level which establishes 
supplemental security income eligibility. 

b. Medically needy income levels. 

(1) Regular income levels. Regular income levels are 
applied when a medicaid individual or unit resides in 
their own home or in a specialized facility, and when 
a medicaid individual has been screened as requ1r1ng 
nursing facility care, but elects to receive home and 
community based services. The family size is 
increased for each unborn when determining the 
appropriate family size. 

Number of Income Level 
Persons Monthly Yearly 

1 $345 $4140 
2 400 4800 
3 435 5220 
4 530 6360 
5 600 7200 
6 665 7980 
7 705 8460 
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8 
9 

10 

740 
770 
795 

8880 
9240 
9540 

For each person in the medicaid unit above ten, add 
twenty-one dollars to the monthly amount and two 
hundred and fifty-two dollars to the yearly amount. 

(2) Nursing home income level. The nursing home income 
level must be applied to residents receiving care in 
nursing facilities, swing bed hospital facilities, 
intermediate care facilities for the developmentally 
disabled, the state hospital, and the Anne Carlsen 
school-hospital. This income level is forty-f i ve 
dollars monthly and five hundred and forty dollars 
yearly. This income level is effective for all full 
calendar months of nursing care for single 
individuals and for individuals with eligible family 
members at home. For institutionalized individuals 
with an ineligible community spouse, this income 
level is effective in the month of entry, during full 
calendar months, and in the month of discharge . 

(3) Community spouse income level. The community spouse 
income level for a community spouse who is eligible 
for medicaid is subject to subdivision a, paragraph 1 
of subdivision b, or subdivision c. The level for an 
ineligible community spouse is the maximum amount 
permitted under 41 U. S. C. 1396 r-5(d)(3)(C), as 
adjusted pursuant to 42 U. S.C. 1396r-5(g), plus an 
amount, for each additional family member living with 
the community spouse, equal to one-third of an amount 
determined in accordance with 42 U.S.C. 
1396r-5(d)(3)(A)(i), less the monthly income of that 
family member. 

c. Poverty income level . 

(1) Pregnant women and children under age six. The 
income level is equal to one hundred and thirty-three 
percent of the official poverty line, as defined by 
the United States office of management and budget, 
and as revised annually in accordance with 42 U.S .C. 
9902(2), applicable to a family of the size involved. 
The family size is increased for each unborn when 
determining the appropriate family size. 

(2) Qualified medicare beneficiaries. Income levels will 
be applied to individuals or family members living 
together whose family includes a member who is aged, 
blind, or disabled and who is entitled to part A 
benefit under medicare. These income levels apply 
regardless of living arrangements. Individuals 
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living apart from other family members are allowed 
separate income levels. The income level is equal to 
one hundred percent of the official poverty line, as 
defined by the United States office of management and 
budget, and as revised annually in accordance with 42 
U.S.C. 9902(2), applicable to the family of the size 
involved. 

(3) Children born after September 30, 1983. The income 
level is equal to one hundred percent of the official 
poverty line, as defined by the United States office 
of management and budget, and as revised annually in 
accordance with 42 U.S.C. 9902(2), ~pplicable to a 
family of the size involved, with respect to 
individuals and families including individuals born 
after September 30, 1983, who have attained at least 
the age of six years. The family size is increased 
for each unborn when determining the appropriate 
family size. 

(4) Extended medicaid benefits. The income level is 
equal to one hundred and eighty-five percent of the 
official poverty line, as defined by the United 
States office of management and budget, and as 
revised annually in accordance with 42 U.S.C. 
9902(2), applicable to a family of the size involved. 

(5) Qualified disabled and working individuals. Income 
levels will be applied to individuals or family 
members living together whose family includes a 
member who is disabled and who is entitled to part A 
benefits under medicare. The income levels apply 
regardless of living arrangements. Individuals 
living apart from other family members are allowed 
separate income levels. The income level is equal to 
two hundred percent of the official poverty line, as 
defined by the United States office of management and 
budget, and as revised annually in accordance with 42 
U.S.C. 9902(2), applicable to the family of the size 
involved. 

2. There shall be a flexible measurement of available income 
which will be applied in the following order: 

a. Reasonable work-related expenses for producing any earned 
income as determined by the department; 

b. Payments made for necessary health insurance coverage; 

c. Appropriate income deductions and disregards as determined 
by the department; 
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d . For maintenance, so that any income in an amount at or 
below the established income level will be protected for 
maintenance; and 

e . Payments made for noncovered necessary medical and 
remedial care prescribed or ordered by a medical 
practitioner acting within the scope of practice permitted 
under state law. 

3. All the rema1n1ng income will be applied to costs of medical 
care included in the state plan. 

4. Determining the 
circumstances . 

appropriate income level in special 

a. A child who is temporarily living out of the home of the 
child 1 s parents, for the purpose of attending school, is 
not treated as living independently, but is allowed the 
regular income level for a family of one in addition to 
the income level applicable for the family unit remaining 
at home. 

b. During a month in which an individual with an eligible 
community spouse at home enters a nursing facility or 
leaves a nursing facility to return home, a month in which 
an individual enters a specialized facility or leaves a 
specialized facility to return home, or a month in which 
an individual elects to receive home ~nd community-based 
services or terminates that election, the individual wi ll 
be included in a family unit which also i ncludes persons 
remaining at home for the purpose of determining t he 
family size and the application of the appropriate 
medically needy income level. 

c. In the case of an individual without family members 
remaining at home, whose physician certifies that the 
individual is likely to return home within six months 
after entry into a nursing facility, a medically needy 
income level for a family of one is allowed for the f i r st 
six calendar months that the individual remains in t he 
nursing facility, or until the physic i an determines that 
the individual is no longer l i kely to return home wi t hin 
six months after entry into the nursing faci l ity, 
whichever occurs first . 

History: Effective December 1, 1991 . 
General Authority: NDCC 50-06-16, 50-24 . 1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-41. Deeming of income. Except as otherwise prov ided 
in th i s section, one hundred percent of the income of the ine l ig i bl e 
med i ca i d unit in the home which exceeds the appropr i ate med i ca i d i ncome 
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level will be deemed to be available to all individuals residing in the 
home. 11 lndividuals residing in the home 11 include individuals who are 
physically present, individuals who are temporarily absent, individuals 
attending educational facilities, individuals receiving acute medical 
care, and individuals receiving service in a specialized facility. Only 
twenty-five percent of the income of that ineligible medicaid unit which 
exceeds the appropriate medicaid income level will be deemed available 
to an eligible individual receiving services in a specialized facility. 
None of the income of the medicaid unit in the home will be deemed 
available to an eligible individual who resides, or is treated as 
residing, outside of the home of the medicaid unit on other than a 
temporary basis; or to an eligible child under the age of twenty-one who 
is living independently. Individuals who reside in a facility which 
provides nursing care services to them are residing outside the home on 
other than a temporary basis. Individuals receiving home and 
community-based services are treated as residing outside the home on 
other than a temporary basis. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-02-02.1-42. Eligibility under 1972 state plan. No individual 
may be determined to be ineligible for medicaid for any month if, had 
the approved state plan for medical assistance in effect on January 1, 
1972, been in effect in such month, that individual would be eligible. 
The following income and resource standards were a part of the approved 
state plan in effect on January 1, 1972, and may not be exceeded by any 
individual who claims eligibility under this section: 

1. The income level for a family of one is one hundred fifty 
dollars per month. The income level for a family of two is 
two hundred dollars per month. The income level for a family 
of three is two hundred fifty dollars per month. The income 
level for a family of four is three hundred dollars per month. 
The income level for a family of five is three hundred 
forty-two dollars per month. The income level for a family of 
six is three hundred eighty-four dollars per month. The 
income level for a family of seven is four hundred twenty-five 
dollars per month. An additional thirty-four dollars per 
month will be added for each family member beyond seven to 
establish the income level for families with more than seven 
members. The income level for a person residing in a 
long-term care facility is eight dollars per month. 

2. The home occupied by the medicaid unit will be exempted in 
determining medicaid eligibility. 

3. Real property other than the home may not exceed an equity of 
two thousand five hundred dollars, except that real property 
which is essential to earning a livelihood shall be exempt 
from the limitation, if the liquidation of such assets would 
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cause undue hardship. Liquidation of income-producing real 
property, which would result in reducing annual income below 
the established income levels, would be considered undue 
hardship. If undue hardship is not a consideration, equity in 
excess of the two thousand five hundred dollars would be 
considered available for meeting medical costs, providing the 
property is saleable . The person would have the option of 
liquidating the excess property or borrowing funds on it. 

4. For the purposes of subsections 5, 6, and 7, personal property 
includes cash, savings, redeemable stocks and bonds, vehicles, 
machinery, or livestock, but does not include personal 
effects, wearing apparel, household goods, furniture, or 
trailer homes being used for living quarters. Cash surrender 
value of life insurance policies will be considered personal 
property, but will not be considered cash. 

5. Personal property may not exceed an equity of two thousand 
five hundred dollars except that such property which is 
essential to the earning of a livelihood shall be exempt from 
the limitation if the liquidation of such excess assets would 
cause undue hardship. Liquidation of income-producing 
personal property which would result in reducing annual income 
below the established income levels would be considered undue 
hardship. If undue hardship is not found to be a 
consideration, equity in excess of the two thousand five 
hundred dollars would be considered available for meeting 
medical costs providing the property is saleable. The person 
would have the option of liquidating the · excess property or 
borrowing funds on it. 

6. In all instances, real and personal property must be 
realistically evaluated in accord with current market value 
and, in considering net equity, any possible costs which may 
be associated with liquidation of the excess property must be 
taken into account. 

7. With respect to cash, savings, redeemable stocks and bonds, 
and other liquid assets, the following levels will be 
applicable to families of various sizes: 

a. Three hundred fifty dollars for one person; 

b. Seven hundred dollars for two persons; 

c. Fifty dollars for each family member through ten; and 
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d. Twenty-five dollars for each additional family member. 
These amounts will not be considered as being available 
for medical expenses. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

AGENCY SYNOPSIS: Regarding new North Dakota Administrative Code chapter 
75-03-20 Ratesetting for Residential Treatment Centers for Children. 

The establishment rate for residential treatment centers for children is 
based on prospective ratesetting procedures. The established rate 
begins with a historical cost. Adjustments are then made for claimed 
costs which are not includable in allowable costs. Adjustment factors 
are then applied to allowable costs. Allowable costs of administration 
for maintenance and rehabilitation rates are the lesser of actual costs 
of administration or 15% of allowable costs. No retroactive settlement 
for actual costs incurred during the rate year which exceed the final 
rate will be made unless provided for in the rules. Provision is made 
for resolution of disputes concerning the final rate. There are 
detailed reporting requirements which identify those costs which are 
properly included in the rate. The proposed rates also require specific 
classifications of costs and provide direction for the allocation of 
costs within the classifications. 

STAFF COMMENT: Chapter 75-03-20 contains all new material but is not 
underscored so as to improve readability. 

Section 
75-03-20-01 
75-03-20-02 
75-03-20-03 
75-03-20-04 
75-03-20-05 
75-03-20-06 
75-03-20-07 
75-03-20-08 
75-03-20-09 
75-03-20-10 
75-03-20-11 
75-03-20-12 
75-03-20-13 
75-03-20-14 
75-03-20-15 
75-03-20-16 
75-03-20-17 

CHAPTER 75-03-20 
RATESETTING FOR RESIDENTIAL 

TREATMENT CENTERS FOR CHILDREN 

Definitions 
Financial Reporting Requirements 
General Cost Principles 
Ratesetting 
Client Census 
Cost Categories 
Cost Allocation 
Nonallowable Costs 
Depreciation 
Interest Expense 
Taxes 
Home Office Costs 
Related Organizations 
Startup Costs 
Compensation 
Revenue Offsets 
Private Pay Rates 
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75-03-20-18 Reconsiderations and Appeals 

75-03-20-01. Definitions. 

1. "Accrual basis" means the recording of revenue in the period 
when it is earned, regardless of when it is collected, and the 
recording of expenses in the period when incurred, regardless 
of when they are paid. 

2. 11 Addiction evaluation 11 means an assessment by an addiction 
counselor to determine the nature or extent of possible 
alcohol abuse, drug abuse, or chemicai dependency. 

3. 11 Adjustment factors 11 means indices used to adjust reported 
costs for inflation or deflation based on economic forecasts 
for the rate year. 

4. 11Administration 11 means the cost of activities performed by the 
center staff in which the direct recipient of the activity is 
the organization itself. These include, but are not limited 
to, fiscal activities, statistical reporting, recruiting, and 
general office management which are indirectly related to 
reimbursable services provided. 

5. 11Allowable cost 11 means the center's actual and reasonable cost 
after adjustments required by department rules. 

6. 11 Case management 11 means services which may assist individuals 
to gain access to needed medical, social, educational, and 
other services. Case management includes case-related paper 
work, contacts with significant others and agencies, phone 
contacts, case-related travel, and consultation with other 
staff, supervisors, and peers. 

7. 11 Center 11 means the residential treatment center for children. 

8. 11 Client day 11 means a day for which service is provided or for 
which payment is ordinarily sought and includes in-house, 
trial placement, approved leave, or hospital days. 

9. 11 Clinical consultation 11 means services provided by 
psychiatrists, clinical psychologist, psychiatric nurses, 
social workers, addiction counselors, occupational therapists, 
and other mental health professionals to center staff to 
develop or increase their skills in providing mental health 
services. 

10. 11 Cost category 11 means the classification or grouping of 
similar or related costs for purposes of reporting and the 
determination of cost limitations and rates. For the purposes 
of this chapter, the cost categories of administration, 
education, maintenance, and rehabilitation will be used. 
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11. 11 Cost report" means the department-approved form for reporting 
costs, statistical data, and other relevant information to the 
department. 

12. 11 0epartment 11 means the department of human services. 

13. "Depreciation" means an a 11 ocat ion of the cost of an asset 
over its estimated useful life. 

14. "Education" means the cost of activities related to academic 
and vocational training generally provided by a school 
district. 

15. "Family counseling or therapy 11 means treatment in which a 
counselor or a therapist works with various combinations of 
family members. 

16. "Final rate 11 means the rate established after any adjustments 
by the department, including, but not limited to, adjustments 
resulting from cost report reviews and audits. 

17. "Fringe benefits" means workers compensation insurance, group 
health, dental or vision insurance, group life insurance, 
payment towards retirement plans, accrued compensation for 
absences, uniform allowances, employer 1 s share of Federal 
Insurance Contributions Act and unemployment compensation 
taxes. 

18. "Group counseling" or "group therapy" means a form of 
treatment in which a group of clients, with similar problems, 
meet with a counselor or a therapist to discuss difficulties, 
provide support for each other, gain insight into problems, 
and develop better methods of meeting their problems. 

19. "Individual counseling" or individual therapy" means a form of 
treatment in which a counselor or therapist works with a 
client on an individual basis. 

20 "Interest" means cost incurred for the use of borrowed funds. 

21. "Maintenance" means room and board and includes a 11 costs 
associated with the preparation and serving of food, the 
prov1s1on of shelter and the maintenance thereof, including 
depreciation and interest or lease payments, and operating 
expenses of a vehicle used for transportation of clients. 

22. "Medication review" means prescription monitoring and 
consultation to a client regarding the client 1 s use of 
medication performed by a psychiatrist or a physician, or a 
registered nurse or a licensed practical nurse under the 
medical direction and supervision of a psychiatrist or 
physician. 

1176 



23. 11 0ther clinical evaluation 11 means the evaluation of the 
client's environmental and personal situation. This includes, 
but is not limited to, developmental, social, and independent 
living evaluations. 

24. 11 Partial care 11 means center or community-based rehabilitative 
services provided to mentally ill persons to maintain and 
promote social, emotional, and physical well-being through 
opportunities for socialization, therapy, work participation, 
education, and other self-enhancement activities. 

25. 11 Plant operations costs" means the costs for repairing and 
maintaining the physical plant of the center. These costs 
include utilities, repairs, and compensation for housekeepers, 
janitors, engineers, caretakers, and all personnel performing 
tasks related to repairing and maintaining the physical plant. 

26. "Program consultation 11 means services provided to center staff 
for development of program design and planning for mental 
health services to the center. 

27. 11 Property costs 11 means depreciation, interest on capital debt, 
property taxes, and rental expense. 

28. 11 Psychiatric evaluation 11 means the assessment or evaluation of 
a client by a psychiatrist. 

29. 11 Psychological evaluation" means the assessment or evaluation 
of a client by or under the supervision of a licensed 
psychologist. 

30. "Rate year" means the twelve-month period beginning the 
seventh month after the end of a center's fiscal year. 

31. "Reasonable cost 11 means the cost that must be incurred by an 
efficiently and economically operated center to provide 
services in conformity with applicable state and federal laws, 
rules, and quality and safety standards. Reasonable cost 
takes into account that the center seeks to minimize its costs 
and that its actual costs do not exceed what a prudent and 
cost-conscious buyer pays for a given item or services. 

32. 11 Rehabilitation 11 means services provided for maximum reduction 
of physical or mental disability and restoration of a client 
to the best possible functional level. Services can include 
any medical or remedial service recommended by a physician or 
other licensed practitioner of the healing arts, within the 
scope of the practitioner's practice under state law. 

33. 11 Related organization" means an organization which a center 
is, to a significant extent, associated with, affiliated with, 
able to control, or controlled by; and which furnishes 
services, facilities, or supplies to the center. Control 
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exists where an individual or organization has the power, 
directly or indirectly, to significantly influence or direct 
the policies of an organization or center. 

34. 11 Report year 11 means the center's fiscal year. 

History: Effective December 1, 1991. 
General Authority: NDCC 25-03.2-10, 50-06-16 
Law Implemented: NDCC 25-03.2 

75-03-20-02. Financial reporting requirements. 

1. Records. 

a. The center will maintain on the premises census records 
and financial information which will be sufficient to 
provide for a proper audit or review. For any cost being 
claimed on the cost report, sufficient data must be 
available as of the audit date to fully support the report 
item. 

b. Where several centers are associated with a group and 
their accounting and reports are centrally prepared, added 
information must be submitted for those items known to be 
lacking support at the reporting center prior to the audit 
or review of the center. Accounting or financial 
information regarding related organizations must be 
readily available to substantiate cost. 

c. Each center shall maintain, for a period of not less than 
five years following the date of submission of the cost 
report to the state agency, financial and statistical 
records of the period covered by such cost report which 
are accurate and in sufficient detail to substantiate the 
cost data reported. Each center shall make such records 
available upon reasonable demand to representatives of the 
department. 

2. Accounting and reporting requirements. 

a. The accrual basis of accounting, in accordance with 
generally accepted accounting principles, must be used for 
cost reporting purposes. However, if conflicts occur 
between ratesetting procedures and generally accepted 
accounting principles, ratesetting procedures will 
prevail. A center may maintain its accounting records on 
a cash basis during the year, but adjustments must be made 
to reflect proper accrual accounting procedures at yearend 
and when subsequently reported. 

b. To properly facilitate auditing, the accounting system 
should be maintained in such a manner that cost accounts 
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will be grouped by cost category and be readily traceable 
to the cost report. 

c. The cost report must be submitted on or before the last 
day of the third month following the center's report year. 
The report must contain all actual costs of the provider, 
adjustments for nonallowable costs, and client days. 

d. Upon request, the following information must be made 
available. 

(1) A statement of ownership including the name, address, 
and proportion of ownership of each owner. 

(2) Copies of leases, purchase agreements, appraisals, 
financing arrangements, and other documents related 
to the lease or purchase of the center or a 
certification that the content of any such document 
remains unchanged since the most recent statement 
given pursuant to this subsection. 

(3) Supplemental information reconciling the costs on the 
financial statements with costs on the cost report. 

(4) Copies of leases, purchase agreements, and other 
documents related to the acquisition of equipment, 
goods, and services which are claimed as allowable 
costs. 

e. If the center fails to file the cost report on or before 
the due date, the department may impose a nonrefundable 
penalty of ten percent of any amount claimed for 
reimbursement. The penalty may be imposed after the last 
day of the first month following the due date and 
continues through the month in which the statement or 
report is received. 

f. The center will make all adjustments and allocations 
necessary to arrive at allowable costs. The department 
may reject any cost report when the information which has 
been filed is incomplete or inaccurate. In the event that 
a cost report is rejected, the department may impose the 
penalties described in subdivision e. 

g. The department may grant an extension of the reporting 
deadline to a center. To receive such an extension, a 
center must submit a written request to the division of 
mental health services. 

3. The department will perform an audit of the latest available 
report year of each center at least once every six years and 
retain for at least three years all audit-related documents, 
including cost reports, working papers, and internal reports 
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on rate calculations which are utilized and generated by audit 
staff in performance of audits and in establishing rates. 
Audits will meet generally accepted governmental auditing 
standards. 

4. Penalties for false reports. 

a. A false report is one wherein a center knowingly supplies 
inaccurate or false information in a required report that 
results in an overpayment. If a false report is received, 
the department may: 

(1) Immediately adjust the center's payment rate to 
recover the entire overpayment within the rate year; 

(2) Terminate the department's agreement with the center; 

(3) Prosecute under applicable state or federal law; or 

(4) Use any combination of the foregoing actions. 

b. If a center claims as an allowable cost costs which have 
been previously adjusted, the department may determine 
that the report is a false report. Previously adjusted 
costs which are being appealed must be identified as 
unallowable costs. The center may indicate that the costs 
are under appeal and not claimed under protest to perfect 
a claim should the appeal be successful. 

History: Effective December 1, 1991. 
General Authority: NDCC 25-03.2-10, 50-06-16 
Law Implemented: NDCC 25-03.2, 25-03.2-08(3) 

75-03-20-03. General cost principles. 

1. For ratesetting purposes, a cost must: 

a. Be ordinary, necessary, and related to client care; 

b. Be no more than an amount which a prudent and 
cost-conscious business person would pay for the specific 
good or service in the open market in an arm's length 
transaction; and 

c. Be for goods or services actually provided in the center. 

2. The cost effects of transactions which circumvent these rules 
are not allowable under the principle that the substance of 
the transaction prevails over the form. 
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3. Reasonable client-related costs will be determined in 
accordance with the ratesetting procedures set forth in this 
chapter and instructions issued by the department. 

History: Effective December 1, 1991. 
General Authority: NDCC 25-03.2-10, 50-06-16 
Law Implemented: NDCC 25-03.2 

75-03-20-04. Ratesetting. 

1. The established rate is based on prospective ratesetting 
procedures. The establishment of a rate begins with 
historical costs. Adjustments are then made for claimed costs 
which are not includable in allowable costs. Adjustment 
factors are then applied to allowable costs. No retroactive 
settlements for actual costs incurred during the rate year 
which exceed the final rate will be made unless specifically 
provided for in this chapter. 

2. Desk audit rate. 

a. The department will establish desk rates for maintenance 
and rehabilitation, based on the cost report, which will 
be effective the first day of the seventh month following 
the center 1 s fiscal yearend. 

b. The desk rates will continue in effect until final rates 
are established. 

c. The cost report will be reviewed taking into consideration 
the prior year•s adjustments. Centers will be notified by 
telephone or mail of any desk adjustments based on the 
desk review. Within seven working days after 
notification, the center may submit information to explain 
why a desk adjustment should not be made. The department 
will review the submitted information, make appropriate 
adjustments, including adjustment factors, and issue the 
desk rates. 

d. No reconsideration will be given by the department for the 
desk rates unless the center has been notified that the 
desk rates are the final rates. 

3. Final rate. 

a. The cost report may be field audited to establish final 
rates. If no field audit is performed, the desk rates 
will become the final rates upon notification to the 
center from the department. 
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b. The final rate for rehabilitation will be effective 
beginning the first day of the seventh month following the 
center•s fiscal yearend. 

c. The final rate for maintenance will be effective beginning 
the first day of the month in which notification of the 
rate is given to the center. There will be no retroactive 
adjustments to the beginning of the rate year for any 
increase or decrease in the maintenance rate. 

d. The final rate will include any adjustments for 
nonallowable costs, errors, or omissions that result in a 
change from the desk rate of at least five cents per day. 

e. Adjustments, errors, or omissions which 
final rate has been established will be 
adjustment in the report year that 
errors, or omissions are found. 

are found after a 
included as an 

the adjustments, 

4. Special rates. 

a. Centers providing services for the first time. 

(1) Rates for a center which is providing services which 
are purchased by the department will be established 
using the following methodology for the first two 
fiscal years of the center if such period is less 
than twenty-four months. 

(a) The center must submit a budget for the first 
twelve months of operation. A final rate will 
be established for a rate period which begins on 
the first of the month in which the center 
begins operation. This rate will remain in 
effect for eighteen months. No adjustment 
factors will be included in the first year final 
rate. 

(b) Upon completion of the first twelve months of 
operation, the center must submit a cost report 
for the twelve-month period regardless of the 
fiscal yearend of the center. 

[1] The twelve-month cost report 
before the last day of the 
following the end of the 
period. 

is due on or 
third month 
twelve-month 

[2] The twelve-month cost report will be used 
to establish a rate for the remainder of 
the second rate year. Appropriate 
adjustment factors will be used to 
establish the rate. 
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(2) The center must submit a cost report which will be 
used to establish rates in accordance with 
subsections 2 and 3 after the center has been i n 
operation for the entire twelve months of the 
center•s fiscal year. 

b. Centers changing ownership. 

(1) For centers changing ownership, the rate established 
for the previous owner will be retained until the end 
of the rate year in which the change occurred . 

(2) The rate for the second rate year after a change in 
ownership occurs will be established as follows: 

(a) 

(b) 

For a center with four or more months of 
operation under the new ownership during the 
report year, a cost report for the period s i nce 
the ownership change occurred will be used to 
establish the rate for the next rate year. 

For a center with less than four months of 
operation under the new ownership in the 
reporting year, the prior report year•s costs as 
adjusted for the previous owner will be indexed 
forward using appropriate adjustments. 

c . Centers having a capacity increase or major renovation or 
construction. 

(1) For centers which increase licensed capacity by 
twenty percent or more or have renovation or 
construction projects in excess of fifty thousand 
dollars, the rate established for the rate year in 
which the licensed increase occurs or the 
construction or renovation is complete may be 
adjusted to include projected property costs . The 
adjusted rate will be calculated based on a rate for 
historical costs, exclusive of property costs, as 
adjusted, divided by historical census, plus a rate 
for property costs based on projected property costs 
divided by projected census. The established rate 
for rehabilitation, including projected property 
costs, will be effective on the first day of the 
month in which the renovation or construction i s 
complete or when the capacity increase is approved if 
no construction or renovation is necessary. The 
established rate for maintenance including projected 
property costs will be effective on the first of the 
month in which notification of the rate is given to 
the center. 
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(2) For the rate year immediately following the rate year 
in which the capacity increase occurred or 
construction and renovation was completed, a rate 
will be established based on historical costs, 
exclusive of property costs, as adjusted for the 
report year, divided by reported census plus a rate 
for property costs, based on projected property 
costs, divided by projected census. 

d. Centers that have changes in services or staff. 

(I) The department may provide for an increase in the 
established rate for additional costs that are 
necessary to add services or staff to the existing 
program. 

(2) The center must submit information to the division of 
mental health services supporting the request for the 
increase in the rate. Information must include a 
detailed listing of new or additional staff or costs 
associated with the increase in services. 

(3) The department will review the submitted information 
and may request additional documentation or conduct 
onsite visits. If an increase in costs is approved, 
the established rate will be adjusted. The effective 
date of the rate increase will be on the first of the 
month following approval by the department. The 
adjustment will not be retroactive to the beginning 
of the rate year. 

(4) For the rate year immediately following a rate year 
in which a rate was adjusted under paragraph 3 of 
this subdivision, the center may request that 
consideration be given to additional costs. The 
center must demonstrate to the department 1 s 
satisfaction that historical costs do not reflect 
twelve months of actual costs of the additional staff 
or added services in order to adjust the rate for the 
second rate year. The additional costs would be 
based on a projection of costs for the remainder of a 
twelve-month period. 

5. The final rate must be considered as payment for all 
accommodations which include items identified in section 
75-03-20-06. For any client whose rate is paid in whole or in 
part by the department, no payment may be solicited or 
received from the client or any other person to supplement the 
rate as established. 

6. For a 
whether 

center terminating its participation in the program, 
voluntarily or involuntarily, the department may 
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authorize the center to receive continued payment unt il 
cl i ents can be relocated. 

7. Limitations . 

a . The department may accumulate and analyze statistics on 
costs incurred by the centers. These statistics may be 
used to establish reasonable ceiling limitat i ons and 
incentives for efficiency and economy based on reasonab l e 
determination of standards of operat i ons necessary for 
efficient delivery of needed services. These limitations 
and incentives may be establ·ished on the basis of cost of 
comparable centers and services and may be app l ied as 
ceilings on the overall costs of providing services or on 
specific areas of operations. Limitations and incentives 
are effective upon notification of a center by the 
department . 

b. Allowable administration costs to be included i n the 
maintenance and rehabilitation rates are the lesser of the 
actual cost of administration as allocated to the cost 
category or an amount equal to fifteen percent of the 
allowable costs for the cost category . 

8 . Adjustment factors. The department will use an independent 
economic forecast method of predicting the adjustment factors 
to be used to adjust historical allowable costs. The 
department will use the independent economic forecaster used 
by the office of management and budget at the time the rate i s 
established. Adjustment factors will be based on t he 
forecasted increase or decrease in cost components for t he 
eighteen-month period from the end of the report year to the 
end of the rate year. The following cost components will have 
i ndividual adjustment factors calculated for each rate year: 

a . Salaries and fringe benefits; 

b. Food; 

c . Utilities; and 

d . Other costs exclusive of property costs. 

History: Effective December 1, 1991. 
General Authority: NDCC 25-03.2-10, 50-06-16 
Law Implemented: NDCC 25-03.2 

75-03-20-05. Client census. 

1. A daily census record must be maintained by the center. Any 
day for which services are provided or payment is ordinar il y 
sought for an ava i lable bed must be counted as a cl i ent day . 
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The day of admission or death will be counted. The day of 
discharge will be counted if payment is sought for that day. 

2. The daily census records must include: 

a. Identification of the client; 

b. Entries for all days. 
exception; and 

Entries cannot be made just by 

c. Identification of type of day, i.e., in-house or hospital 
day. 

History: Effective December 1, 1991. 
General Authority: NDCC 25-03.2-10, 50-06-16 
Law Implemented: NDCC 25-03.2 

75-03-20-06. Cost categories. 

1. Administration. Costs for administration include only those 
allowable costs for administering the overall activities of 
the center identified as follows: 

a. Compensation for administrators, regional directors, 
program directors, accounting personnel, clerical 
personnel, secretaries, receptionists, data processing 
personnel, purchasing personnel, and security personnel. 

b. Office supplies and forms. 

c. Insurance, except property insurance directly identified 
to other cost categories, and insurance included as a 
fringe benefit. 

d. The cost of telephone service not specifically included in 
other cost categories. 

e. Postage and freight. 

f. Professional fees for services such as legal, accounting, 
and data processing. 

g. Central or home office costs. 

h. Personnel recruitment costs. 

i. Management consultants and fees. 

j. Dues, license fees, and subscriptions. 

k. Travel and training not specifically included in other 
cost categories. 
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1. Utilities. The cost of heating and cooling, electricity, 
and water, sewer, and garbage for space used to provide 
administration. 

m. Repairs. The cost of routine repairs and maintenance of 
property and equipment used to provide administration. 

n. Plant and housekeeping salaries. The cost of plant 
operation and housekeeping salaries and fringe benefits 
associated with the space used to provide administration . 

o. Property costs. Depreciation, interest, taxes, and lease 
costs on equipment and buildings for space used to provide 
administration. 

p. Interest on funds borrowed for working capital. 

q. Startup costs. 

r. Any costs which cannot be specifically classified or 
assigned as a direct cost to other cost categories. 

2. Maintenance. Costs for maintenance include only those 
allowable costs identified as follows: 

a. Compensation for community home counselors when performing 
functions other than rehabilitation, houseparents, dietary 
personnel, cooks, and laundry personnel. 

b. Plant and housekeeping salaries. The cost of plant 
operation and housekeeping salaries and fringe benefits 
associated with the space used to provide maintenance. 

c. Food. The cost of consumable food products consumed by 
clients, houseparents, or community home counselors when 
performing functions other than rehabilitation. 

d. Operating supplies. The cost of supplies necessary to 
maintain the household for clients. Costs include such 
items as cleaning supplies, paper products, and hardware 
goods. 

e . Personal supplies. The cost of supplies used by an 
individual client for his or her personal needs . 

f. Clothing. 
wardrobe. 

The cost of clothing to maintain a client 1 s 

g. Personal allowances. The cost of moneys given 
periodically to clients for personal use. The cost does 
not include payment, whether in cash or in kind, for work 
performed by the client or for bonuses or rewards based on 
behavior. 

1187 



h. School supplies. The cost of school supplies and activity 
fees, when not provided by or at the expense of the 
school. 

i. Recreation expenses. Costs incurred for providing 

j. 

recreation to the clients including subscriptions, sports 
equipment, dues for clubs, and admission fees to sporting, 
recreation, and social events. 

Utilities. The cost of heating and 
water, sewer, and garbage, and cable 
which would normally be included 
dwelling. 

cooling, electricity, 
television for space 

in a single-family 

k. Telephone. The cost of local telephone service to the 
living quarters. 

1. Repairs. The cost of routine repairs and maintenance of 
property and equipment used for the maintenance of the 
clients. 

m. Travel. All costs related to transporting clients 
exclusive of transportation costs involved with active 
treatment. Transportation costs may include actual 
expenses of center-owned vehicles or mileage paid to 
employees for use of personal vehicles. 

n. Property costs. Depreciation, interest, taxes, and lease 
costs on equipment and buildings for space associated with 
the provision of shelter. 

o. Property insurance. The cost of insuring property and 
equipment used in the maintenance of clients. 

3. Rehabilitation. Costs for rehabilitation include only those 
allowable costs identified as follows: 

a. Compensation for social workers, human relations 
counselors, community home counselors, clinical 
psychologists, psychiatrists, physicians, nurses or other 
individuals who provide ongoing rehabilitative services in 
order to reduce the mental disability of the clients and 
restore them to their best possible functional level. 
Rehabilitative services include family, group, and 
individual counseling or therapy, and case and program 
consultation. 

b. The cost of 
center which 
psychiatric, 
evaluations; 
treatment. 

services purchased and not provided at the 
include: case management; addiction, 
psychological, and other clinical 

medication review; and partial care or day 
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c. Utilities. The cost of heating and cooling, electricity, 
and water, sewer, and garbage for space used to provide 
rehabilitation. 

d. Telephone. The cost of long distance telephone service 
directly related to providing rehabilitation. 

e. Repairs. The cost of routine repairs and maintenance of 
property and equipment used to provide rehabilitation. 

f. Plant and housekeeping salaries. The cost of plant 
operation and housekeeping salaries and fringe benefits 
associated with the space used to provide rehabilitation . 

g. Property costs. Depreciation, interest, taxes, and lease 
costs on equipment and buildings for space used to provide 
rehabilitation. 

h. Property insurance. The cost of insuring property and 
equipment used to provide rehabilitation. 

i. Travel. Costs related to transporting clients for 
rehabilitation. Transportation costs may include actual 
expenses of center-owned vehicles or mileage paid to 
employees for use of personal vehicles. 

j. Training. The cost of training which is necessary to 
maintain licensure, certification, or professional 
standards for rehabilitation personnel and the related 
travel costs. 

4. Education. Costs for education include only those allowable 
costs identified as follows: 

a. Compensation for teachers and teacher aides who provide 
academic training to clients in-house . 

b. Property and plant operation expenses for space used to 
provide in-house academic training to clients . 

c. The cost of supplies and equipment used in a classroom 
that are normally provided by a school district as part of 
the academic training. 

History: Effective December 1, 1991. 
General Authority: NDCC 25-03.2-10, 50-06-16 
Law Implemented: NDCC 25-03.2 

75-03-20-07. Cost allocation. 

1. Direct costing of allowable costs will 
possible. If direct costing is not possible 
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has more than one license or has services which are jointly 
used for administration, education, maintenance, 
rehabilitation, or nonclient activities, the following 
allocation methods will be used: 

a. Salaries which cannot be reported based on direct costs 
are to be allocated using time studies. Time studies must 
be conducted at least semiannually for a two-week period 
or quarterly for a one-week period. The time study must 
represent a typical period of time when employees are 
performing normal work activities in each of their 
assigned areas of responsibility. Allocation percentages 
based on the time studies are to be used starting with the 
next pay period following completion of the time study or 
averaged for the report year. The methodology used by the 
center may not be changed without approval by the 
department. 

b. Salaries of direct care supervisory personnel may be 
allocated based on full-time equivalents of the employees 
supervised or on a ratio of salaries. 

c. Fringe benefits must be allocated based on the ratio of 
salaries to total salaries. 

d. Plant operation expenses must be allocated based on square 
footage. 

e. Property costs must be allocated based on square footage. 

f. Administration cost must be allocated on the basis of the 
percentage of total costs, excluding administration and 
property costs, in each cost center. 

g. Dietary costs and food must be allocated based on meals 
served. 

h. Vehicle expenses must be allocated based on mileage logs. 
Mileage logs must include documentation for all miles 
driven and purpose of travel. If sufficient documentation 
is not available to determine which cost category vehicle 
expenses are to be allocated to, vehicle expenses will be 
allocated in total to administration. 

i. Costs not direct costed or allocable using methods 
identified in subdivisions a through h must be included as 
administration costs. 

2. If any of the above allocation methods cannot be used by the 
center, a waiver request may be submitted to the division of 
mental health services. The request must include an adequate 
explanation as to why the referenced allocation method cannot 
be used by the center. The center must also provide a 
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rationale for the proposed allocation method. Based on the 
information provided, the department will determine the 
allocation method that will be used to report costs. 

History: Effective December 1, 1991. 
General Authority: NOCC 25-03.2-10, 50-06-16 
Law Implemented: NDCC 25-03.2 

75-03-20-08. Nonallowable costs. Nonallowable costs include, but 
are not limited to: 

1. Promotional, publicity, and advertising expenses, exclusive of 
personnel procurement; 

2. Political contributions; 

3. Salaries or expenses of a lobbyist; 

4. Basic research; 

5. Fines or penalties including interest charges on the penalty, 
bank overdraft charges, and late payment charges; 

6. Bad debts; 

7. Compensation and expenses for officers, directors, or 
stockholders; 

8. Contributions or charitable donations; 

9. Costs incurred for activities directly related to influencing 
employees with respect to unionization; 

10. Costs of membership or participation in health, fraternal, or 
social organizations such as eagles, country clubs, knights of 
columbus; 

11. Corporate costs such as organization costs, reorganization 
costs, costs associated with acquisition of capital stock, 
costs relating to the issuance and sale of capital stock or 
other securities, and other costs not related to client 
services; 

12. Home office costs which would be unallowable if incurred 
directly by the center; 

13. Stockholder servicing costs incurred primarily for the benefit 
of stockholders or other investors. Such costs include, but 
are not limited to, annual meetings, annual reports and 
newsletters, accounting and legal fees for consolidating 
statements, stock transfer agent fees, and stockbroker and 
investment analysis; 
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14. The cost of any ~quipment, whether owned or leased, not 
exclusively used by the center except to the extent that the 
center demonstrates to the satisfaction of the department that 
any particular use of equipment was related to client care; 

15. Costs, including by way of illustration and not by way of 
limitation, for legal fees, accounting and administrative 
costs, travel costs, and the costs of feasibility studies, 
attributed to the negotiation or settlement of the sale or 
purchase of any capital assets, whether by sale or merger, 
when the cost of the asset has been previously reported and 
included in the rate paid to any center; 

16. Depreciation expense for center assets which are not related 
to client care; 

17. Personal expenses of owners and employees for items or 
activities including, but not limited to, vacations, boats, 
airplanes, personal travel or vehicles, and entertainment; 

18. Costs which are not adequately documented. Adequate 
documentation includes written documentation, date of 
purchase, vendor name, listing of items or services purchased, 
cost of items purchased, account number to which the cost is 
posted, and a breakdown of any allocation of costs between 
accounts or centers; 

19. The following taxes, when levied on providers: 

a. Federal income and excess profit taxes, including any 
interest or penalties paid thereon; 

b. State or local income and excess profit taxes; 

c. Taxes in connection with financing, refinancing, or 
refunding operations such as taxes in the issuance of 
bonds, property transfers, issuance or transfer of stocks, 
etc. Generally, these costs are either amortized over the 
life of the securities or depreciated over the life of the 
asset. They are not, however, recognized as tax expense; 

d. Taxes such as real estate and sales tax for which 
exemptions are available to the center; 

e. Taxes on property which is not used in the provision of 
covered services; and 

f. Taxes such as sales taxes, levied, collected, and remitted 
by the center; 

20. The unvested portion of a center's accrual for sick or annual 
leave; 
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21. Expense or liabilities established through or under threat of 
litigation against the state of North Dakota or any of its 
agencies; provided, that reasonable insurance expense may not 
be limited by this subsection; 

22. Fringe benefits, exclusive of the Federal Insurance 
Contributions Act, unemployment compensation, health, dental 
and vision insurance, life insurance, workers compensation 
insurance, payments toward retirement plans, accrued 
compensation for absences, and uniform allowances which have 
not received written prior approval of the department; 

23. Fundraising costs including salaries, advertising, 
promotional, or publicity costs incurred for such a purpose; 

24. Funeral and cemetery expenses; 

25. Travel not directly related to professional conferences, state 
or federally sponsored activities, or client services; 

26. Items or services such as telephone, television, and radio 
which are located in a client•s room and which are furnished 
solely for the convenience of the clients; 

27. Value of donated goods and services except as provided for in 
subsection 5 of section 75-03-20-09; 

28. Religious salaries, space, and supplies; 

29. Miscellaneous expenses not related to client services; 

30. Premiums for top management personnel life insurance policies, 
except that such premiums shall be allowed if the policy is 
included within a group policy provided for all employees, or 
if such a policy is required as a condition of a mortgage or 
loan and the mortgagee or lending institution is listed as the 
beneficiary; 

31. Travel costs involving the use of vehicles not exclusively 
used by the center are allowable only within the limits of 
this subsection: 

a. Vehicle travel costs may not exceed the amount established 
by the internal revenue service. 

b. The center must support vehicle costs related to client 
care with sufficient documentation. Documentation 
includes mileage logs for all miles, purpose of travel, 
and receipts for purchases. 

c. The center must document all costs associated with a 
vehicle not exclusively used by the center; 
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32. Vehicle and aircraft costs not directly related to center 
business or client services; 

33. Nonclient-related operations and the associated administrative 
costs; 

34. Costs related to income-producing activities regardless of the 
profitability of the activity; 

35. Costs which are incurred by the center 1 s subcontractors or by 
the lessor of property which the center leases, and which 
become an element in the subcontractor 1 s or lessor 1 s charge to 
the center, if such costs would not have been allowable had 
they been incurred by a center directly furnishing the 
subcontracted services or owning the leased property; 

36. All costs for services paid directly by the department to an 
outside provider; 

37. Depreciation on assets acquired with federal or state grants; 

38. Costs that are incurred due to management 
unnecessary care or services, agreements not to 
activities not commonly accepted in the industry; 

inefficiency, 
compete, or 

39. The cost of consumable food products, in excess of income from 
employees, guests, and nonclients offset in accordance with 
section 75-03-20-16.1, consumed by persons other than clients 
or maintenance personnel identified in subdivision c of 
subsection 2 of section 75-03-20-06; and 

40. Payments to clients, whether in cash or in kind, for work 
performed or for bonuses or rewards based on behavior. 

History: Effective December 1, 1991. 
General Authority: NDCC 25-03.2-10, 50-06-16 
Law Implemented: NDCC 25-03.2 

75-03-20-09. Depreciation. 

1. Ratesetting principles require that payment for services 
should include depreciation on all depreciable type assets 
that are used to provide necessary services. This includes 
assets that may have been fully or partially depreciated on 
the books of the center, but are in use at the time the center 
enters the program. The useful lives of such assets are 
considered not to have ended and depreciation calculated on 
the revised extended useful life is allowable. Likewise, a 
depreciation allowance is permitted on assets that are used in 
a normal standby or emergency capacity. If any depreciated 
personal property asset is sold or disposed of for an amount 
different than its undepreciated value, the difference 
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represents an incorrect allocation of the cost of the asset to 
the center and must be included as a gain or loss on the cost 
report. 

2. Depreciation methods. 

a. The straight-line method of depreciation must be used. 
All accelerated methods of depreciation including 
depreciation options made available for income tax 
purposes, such as those offered under the asset 
depreciation range system, are unacceptable. The method 
and procedure for computing depreciation must be applied 
on a basis consistent from year to year, and detailed 
schedules of individual assets must be maintained. If the 
books of account reflect depreciation different than that 
submitted on the cost report, a reconciliation must be 
prepared by the center. 

b. Centers must use a composite useful life of ten years for 
all equipment and land improvements, and four years for 
vehicles. Buildings and improvements to buildings are to 
be depreciated over the length of the mortgage or a 
minimum of twenty-five years, whichever is greater. 

3. Acquisitions. 

a. If a depreciable asset has at the time of its acquisition 
historical cost of at least one thousand dollars for each 
item, its cost must be capitalized and depreciated over 
the estimated useful life of the asset except as provided 
for in subsection 3 of section 75-03-20-11. Costs, such 
as architectural, consulting and legal fees, and interest, 
incurred during the construction of an asset must be 
capitalized as a part of the cost of the asset. 

b. All repair or maintenance costs in excess of five thousand 
dollars per project on equipment or buildings must be 
capitalized and depreciated over the remaining useful life 
of the equipment or building or one-half of the original 
estimated useful life, whichever is greater. 

4. Proper records must provide accountability for the fixed 
assets and also provide adequate means by which depreciation 
can be computed and established as an allowable client-related 
cost. Tagging of major equipment items is not mandatory, but 
alternate records must exist to satisfy audit verification of 
the existence and location of the assets. 

5. For purposes of this chapter, donated assets may be recorded 
and depreciated based on their fair market value. In the case 
where the center's records do not contain the fair market 
value of the donated asset as of the date of the donation, an 
appraisal must be made. The appraisal will be made by a 

1195 



recognized appraisal expert and will be accepted for 
depreciation purposes. The center may elect to forego 
depreciation on donated assets thereby negating the need for a 
fair market value determination. 

6. Basis for depreciation. 

a. Determination of the cost basis of a center and its 
depreciable assets, which have not been involved in any 
programs which are funded in whole or in part by the 
department, depends on whether or not the transaction is a 
bona fide sale. Should the issue arise, the purchaser has 
the burden of proving that the transaction was a bona fide 
sale. Purchases where the buyer and seller are related 
organizations are not bona fide. 

(1) If the sale is bona fide, the cost basis will be the 
actual cost of the buyer. 

(2) If the sale is not bona fide, the cost basis will be 
the seller•s cost basis less accumulated 
depreciation. 

b. Cost basis of a center and its depreciable assets which 
are purchased as an ongoing operation will be the seller 1 s 
cost basis less accumulated depreciation. 

c. Cost basis of a center and its depreciable assets which 
have been used in any programs which are funded in whole 
or in part by the department will be the cost basis used 
by the other program less accumulated depreciation. 

d. Sale and leaseback transactions will be considered a 
related party transaction. The cost basis of a center and 
its depreciable assets purchased and subsequently leased 
to a provider who will operate the center will be the 
seller 1 s cost basis less accumulated depreciation. 

History: Effective December 1, 1991. 
General Authority: NDCC 25-03.2-10, 50-06-16 
Law Implemented: NDCC 25-03.2 

75-03-20-10. Interest expense. To be allowable under the 
program, interest must be: 

1. Supported by evidence of an agreement that funds were borrowed 
and that payment of interest and repayment of the funds are 
required. Repayment of operating loans must be made within 
two years of the borrowing. 

2. Identifiable in the center•s accounting records. 
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3. Related to the reporting period in which the costs are 
incurred. 

4. Necessary and proper for the operation, maintenance, or 
acquisition of the center. Necessary means that the interest 
be incurred on a loan made to satisfy a financial need of the 
center and for a purpose reasonable related to client care. 
Proper means that the interest be incurred at a rate not in 
excess of what a prudent borrower would have had to pay in an 
arm•s-length transaction. In addition, the interest must be 
paid to a lender not related to the center through common 
ownership or control. 

5. Unrelated to funds borrowed to finance costs of assets in 
excess of the depreciable cost of the asset as recognized in 
11 depreciation 11

• 

6. In such cases where it is necessary to issue bonds for 
financing, any bond premium or discount will be amortized on a 
straight-line basis over the life of the bond issue. 

History: Effective December 1, 1991. 
General Authority: NDCC 25-03.2-10, 50-06-16 
Law Implemented: NDCC 25-03.2 

75-03-20-11. Taxes. 

1. Taxes assessed against the center in accordance with the 
levying enactments of the several states and lower levels of 
government and for which the center is liable for payment are 
allowable costs except for those taxes identified as 
unallowable in section 75-30-20-08. 

2. Whenever exemptions to taxes are legally available, the center 
is to take advantage of them. If the center does not take 
advantage of available exemptions, the expense incurred for 
such taxes is not recognized as an allowable cost under the 
program. 

3. Special 
are paid 
Special 
they are 

assessments in excess of one thousand dollars which 
in a lump sum must be capitalized and depreciated. 
assessments not paid in a lump sum may be expensed as 
billed by the taxing authority. 

History: Effective December 1, 1991. 
General Authority: NDCC 25-03.2-10, 50-06-16 
Law Implemented: NDCC 25-03.2 

75-03-20-12. Home office costs. 
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1. Home offices of chain organizations vary greatly in size, 
number of locations, staff, mode of operations, and services 
furnished to their member facilities. Although the home 
office of a chain is normally not a center in itself, it may 
furnish to the individual center central administration or 
other services such as centralized accounting, purchasing, 
personnel, or management services. Only the home office•s 
actual costs of providing such services is includable in the 
center•s allowable costs under the program. 

2. Costs which are not allowed in the center will not be allowed 
as home office costs which are allocated to the center. 

3. Any service provided by the home office which is included in 
costs as payments by the center to an outside vendor or which 
duplicates costs for services provided by the center will be 
considered a duplication of costs and will not be allowed. 

4. Where the home office makes a loan to or borrows money from 
one of the components of a chain organization, the interest 
paid is not an allowable cost and interest income is not used 
to offset interest expense. 

History: Effective December 1, 1991. 
General Authority: NDCC 25-03.2-10, 50-06-16 
Law Implemented: NDCC 25-03.2 

75-03-20-13. Related organizations. 

1. Costs applicable to services, facilities, and supplies 
furnished to a center by a related organization may not exceed 
the lower of the costs to the related organization or the 
price of comparable services, facilities, or supplies 
purchased elsewhere primarily in the local market. Centers 
must identify such related organizations and costs, and 
allocations must be submitted with the cost report. 

2. A center may lease buildings or equipment from a related 
organization within the meaning of ratesetting principles. In 
such case, rent or lease expense paid to the lessor is 
allowable in an amount not to exceed the actual costs 
associated with the asset if the rental of the buildings or 
equipment is necessary to provide programs and services to 
clients. the actual costs associated with the asset are 
limited to depreciation, interest, real estate taxes, property 
insurance, and plant operation expenses incurred by the 
lessor . 

. Hi story: Effective December 1, 1991. 
General Authority: NDCC 25-03.2-10, 50-06-16 
Law Implemented: NDCC 25-03.2 
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75-03-20-14. Startup costs. In the first stages of operation, a 
new center i ncurs certain costs in developing its ab il ity to care for 
clients prior to their admission. Staff is obtained and organ i zed, and 
other operating costs are incurred during this time of preparation which 
cannot be allocated to client care during that period because there are 
no cl i ents receiving services. Such costs are commonly referred to as 
startup costs. The startup costs are to be capitalized and will be 
recognized as allowable administration costs amortized over sixty 
consecut i ve months starting with the month in which the first c l ient is 
adm i tted. 

History: Effective December 1, 1991. 
General Authority: NDCC 25-03 . 2-10, 50-06-16 
Law Implemented: NDCC 25-03.2 

75-03-20-15. Compensation. 

1. Reasonable compensation for a person wi t h a minimum of f i ve 
percent ownership, persons on the govern i ng board, or any 
person related within the third degree of kinship to top 
management personnel must be considered an allowable cost i f 
services are actually performed and requ i red to be performed . 
The amount allowed must be in an amount not to exceed the 
average of salaries paid to i ndividuals i n like positions i n 
all centers which are nonprofit organizat i ons and which have 
no top management personnel who have a min i mum of five percent 
ownership or are on the governing board. Salaries used to 
determine the average will be based on the latest informat i on 
available to the department. Reasonableness also requires 
that functions performed be necessary in that, had the 
services not been rendered, the center wou ld have to emp l oy 
another person to perform them. 

2. Items which are considered compensat i on i nclude, but are not 
l i mited to , the following: 

a. Salary. 

b. Amounts paid by the center for the personal benefit of the 
person, e.g., housing or automob i le al l owance. 

c . The cost of assets, services, or supp l ies provided by the 
center for the personal use of the person . 

d . Pension , retirement benefits , annu i ties , or deferred 
compensation . 

e . Insurance premiums. 

History: Effective December 1, 1991. 
General Authority: NDCC 25-03.2-10, 50-06-16 
Law Implemented: NDCC 25-03.2 
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75-03-20-16. Revenue offsets. Centers must identify income to 
offset costs where applicable in order that state financial 
participation not supplant or duplicate other funding sources. Any 
income whether in cash or in any other form which is received by the 
center, with the exception of the established rate and income from 
payment made under the Job Training Partnership Act, will be offset up 
to the total of the appropriate actual costs. If actual costs are not 
identifiable, income will be offset in total to the appropriate cost 
category. If costs relating to income are reported in more than one 
cost category, the income must be offset in the ratio of the costs in 
each of the cost categories. These sources of income include, but are 
not limited to: 

1. Food income. Centers receiving reimbursement for food and 
related costs from other programs such as the United States 
department of agriculture or the department of public 
instruction or amounts from or paid on behalf of employees, 
guests, or other nonclients for meals or snacks must reduce 
allowable food costs by the revenue received. 

2. Vending income. Income from the sale of beverages, candy, or 
other items will be offset to the cost of the vending items 
or, if the cost is not identified, all vending income will be 
offset to maintenance costs. 

3. Insurance recovery. Any amount received from insurance for a 
loss incurred must be offset against the appropriate cost 
category regardless of when the cost was incurred if the 
center did not adjust the basis for depreciable assets. 

4. Refunds and rebates. Any refund or rebate received for a 
reported cost must be offset against the appropriate cost. 

5. Transportation income. Any amount received for use of the 
center•s vehicles must be offset to transportation costs. 

6. Gain on the sale of assets. Revenue from the sale of an asset 
will be offset against depreciation expense. 

7. Rental income. Revenue received from outside sources for the 
use of center buildings or equipment will be offset to 
property expenses. 

8. Interest income. Revenue from investments will be offset 
against interest expense. 

9. Grant income. Grants, gifts, and awards from the federal, 
state, or philanthropic agencies will be offset to the costs 
which are allowed under the grant. 

10. Restricted gifts and income from endowments. Gifts or 
endowment income designated by a donor for paying specific 
operating costs incurred in providing contract services must 
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be offset to costs in the year the cost is incurred regardless 
of when the gift or endowment is received. 

11. Other cost-related income. Miscellaneous income including 
amounts generated through the sale of a previously expensed 
item, e.g., supplies or equipment, must be offset to the cost 
category where the item was expensed. 

12. Other income to the center from local, state, or federal units 
of government may be determined by the department to be an 
offset to costs. 

History: Effective December 1, 1991. 
General Authority: NDCC 25-03.2-10, 50-06-16 
Law Implemented: NDCC 25-03.2 

75-03-20-17. Private pay rates. 

1. The department's rate will not exceed the full rate charged to 
nondepartmental or private pay clients for the same service. 
The rate being charged nondepartmental or private pay clients 
at the time the services were provided will govern. In cases 
where the clients are not charged a daily rate, a daily rate 
will be computed by dividing the total nondepartmental or 
private pay charges for each month by the total 
nondepartmental or private pay census for each month. If at 
any time the center discounts any rates for those periods of 
time that a client is not in the facility and the discount 
creates a situation in which the rate is less than the 
established rate paid by the department, then the discounted 
rate will be the maximum chargeable for departmental clients 
and the department will be afforded a discount in the amount 
of the difference between the discounted rate and the 
established rate. 

2. If the established rate exceeds the rate charged to 
nondepartmental or private pay clients for a service, on any 
given date, the center shall immediately report that fact to 
the department and charge the department at the lower rate. 
If payments were received at the higher rate, the center 
shall, within thirty days, refund the overpayment. The refund 
will be the difference between the established rate and the 
rate charged to nondepartmental or private pay clients times 
the number of department client days paid during the period in 
which the established rate exceeded the nondepartmental or 
private rate plus interest calculated at two percent over the 
Bank of North Dakota prime rate on any amount not repaid 
within thirty days. Interest charges on these refunds are not 
allowable costs. 

History: Effective December 1, 1991. 
General Authority: NDCC 25-03.2-10, 50-06-16 
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Law Implemented: NDCC 25-03.2 

75-03-20-18. Reconsiderations and appeals. 

1. Reconsiderations. 

a. A center dissatisfied with the final rate established must 
request a reconsideration of the final rate before a 
formal appeal can be made. Any requests for 
reconsideration must be filed with the department 1 s 
division of mental health services for administrative 
consideration within thirty days of the date of the rate 
notification. 

b. The department•s division of mental health services will 
make a determination regarding the reconsideration within 
forty-five days of receiving the reconsideration filing 
and any requested documentation. 

2. Appeals. 

a. A center dissatisfied with the final rate established may 
appeal upon completion of the reconsideration process as 
provided for in subsection 1. This appeal must be filed 
with the department within thirty days of the date of the 
written notice of the determination by the division of 
mental health services with respect to the request for 
reconsideration. 

b. An appeal under this section is timely perfected only if 
accompanied by written documents including the following 
information: 

(1) A copy of the letter received from the division of 
mental health services advising of that division•s 
decision on the request for reconsideration. 

(2) A statement of each disputed item and the reason or 
basis for the dispute. 

(3) A computation and the dollar amount which reflects 
the appealing party•s claim as to the correct 
computation and dollar amount for each disputed item. 

(4) The authority in statute or rule upon which the 
appealing party relies for each disputed item. 

(5) The name, address, and telephone number of the person 
upon whom all notices will be served regarding the 
appeal. 

History: Effective December 1, 1991. 
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General Authority: NDCC 25-03.2-10, 50-06-16 
Law Implemented: NDCC 25-03.2 

AGENCY SYNOPSIS: Regarding proposed amendments 
Article 75-05 Human Service 

to North Dakota 
Center Licensure Administrative Code 

Standards. 

Section 75-05-01-01 Definitions: Deletes some definitions, revises 
some, and defines new terms . 

Section 75-05-01-02 Administration: Redefines the duties of a 
regional director in more general terms and prdvides for contracting for 
services according to the department•s policies. 

Section 75-05-01-04 - Fiscal management: States the responsibilities of 
a business manager to be designated by the regional director. 

Section 75-05-01-05 -Personnel policies and procedures: Deletes this 
section with respect to adherence to personnel policies of the 
department covered elsewhere. 

Section 75-05-01-06 Staff orientation and inservice training: 
Redefines on-the-job training as orientation and inservice training. 

Section 75-05-01-07 Quality assurance: Redefines the elements of a 
quality assurance plan as applied to clients, staff, and visitors. 

Section 75-05-01-08- Data collection: Requires a center to comply with 
the department•s data collection system. 

Section 75-05-01-09 Emergency management: Redesignates a disaster 
plan as an emergency management plan and provides that drills must be 
conducted annually at human service centers and at least every six 
months at residential facilities operated by centers. 

Section 75-05-01-10- Clients• rights: Defines intake as admissions and 
requires that a written statement regarding the exercise and protection 
of a client•s civil rights must include the assurances to clients with 
respect to the Americans With Disabilities Act of 1990. Limitations of 
rights are governed by N.D.C.C. section 25-03.1-14. 

75-05-01-01. Definitions. As used in this article: 

1. 11 Acute treatment mn:t C1!re services 11 means ttre process o-f 

2. 

providing tzeatment services to clients on a tegularl~ 

schednled ~ rith arrangements l!l'a'de -for nolischednled visits 
dnring t-inte-s o-f increased stress o-r crisis a group of core 
services designed to address the needs of vulnerable children, 
adolescents, adults, elderly, and families who have problems. 

11 Addiction evaluation 11 

counselor to determine 
means an assessment by an addiction 
the nature or extent of possible 
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a 1 coho 1 abuse, drug abuse, or addictive illness chemica 1 
dependency. 

3. 11 Admission process 11 means an initial face-to-face contact with 
the client intended to define and evaluate the presenting 
problem and make disposition for appropriate services. 

4. 11Aftercare services 11 means activities provided to petsons 
wh±ch individuals with serious mental illnesses and who are in 
an inpatient facility and ready for discharge. These services 
assist them in gaining access to needed social, psych~atric, 
psychological, medical, vocational, housing, and other 
services in the community. 

~ ~ closute summaty" !IT'e"atTS a document ptepated by the 
client's 'C'aS'e managet and £±l-ed -in the client's tecotd wh±ch 
contains a summat~ o-f the intake dat-a, course 'O"f ltealment or 
training, 'find diagnosis, and reconunendations for care and 
lteatment outside the htmn!n set vice centet. 

5. 11 Case management and aftercare for individuals with serious 
mental illnesses 11 means services which will provide or assist 
individuals with serious mental illnesses in gaining access to 
needed medical, psychological, social, educational, 
vocational, housing, and other services . 

6. 11 Client 11 means a person who receives services from the human 
service center and for whom an individualized service record 
is maintained. 

6-:-7. 11 Clinical services 11 means a variety of services, including 
acute treatment and care services, emergency services, 
psychosocial tehabilitation extended care services, and 
medication teview medications, medical services, community 
consultation and education, psychological services, and 
regional intervention services to meet the care and treatment 
needs of clients. 

5r-:- 8. 11Sta-ff' Clinical staff privileges 11 means approval by the 
quality assutance committee center staff, who have been 
identified in the written quality assurance plan, to render 
client care and treatment services within well-defined limits, 
based on the individual 1 s professional qualifications, 
experiences, competence, ability, and judgment. 

7-:- "Communit:9 cottection aftetcate progtam" Jl'l'e'a1TS supervision and 
tteatment setvices ptovided ~ apptoptiately tefetted untuly 
and delinquent youth connnitted ~ the Tegrl custody o-f the 
snpet in ten dent o-f the N-orth Baku ta 'Stat-e indus lt ial school by 

the juvenile coutts thtough a conltactual agteement between 
the dhectot o-f institutions and the depattment. 
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&7 "ConnnuJtit~ corieclion pie~enlion pzogram" llte"8tTS sapezvision, 
ptevention , mrd ltealmenl setv:tces ptovided t-o yott"th having, 
0'1' potentially having, conflicts w±th the bw mrd families 
expetiencing patent child conflict bttt- who ha-ve JT"Ot be-en 
adjt1dicated tllll t1ly 0'1' delinqtlenl by the jtlvenile cotltt. 

9-:- "Commtlnity cottection ptogtam" mean-s a ptogtaftl wh±eh co11sisls 
o-f ofottr majoT components:- stat-e youth atllhotily, afletcate, 
ptevenlion. mrd inletstale compact on jtlveniles. Th±s ptogram 
provides rehabilitative services t-o predelinqtlent, delinqtlent, 
mrd tllllt11y yotllh . 

+e-:- 9. 11 Community home counselor 11 means a person who provides care, 
supervision, and training for chronically mentally ±ri clients 
individuals with serious mental illnesses in a community 
residential care facility, assists residents in reorientation 
to the community, and is responsible for the upkeep and 
maintenance of the facility. 

++-:- 10. 11 Community living 
responsible for the 
and treatment in 
chr onica11y inenta11y 
mental illnesses. 

supervisor 11 means a professional who is 
planning and implementation of training 
a community residential care facility for 

±ri clients i ndi vi dua 1 s with serious 

~ 11. 11 Community residential service 11 means a service £-or ttre 
chronically mentally ±ri that provides twenty fot1r hot1r 
stlperv:ts:toJt. seven d-ays a week-; ±n transitional living mrd 
long term care facilities wh±ch provide r"'""11t'i" board, mrd 
training ±n da-±1-y living skills. Th±s service 'lrl-s-o inclt1des 
stlpporlive living. wh±ch provides htmnm service center staff 
t-o be available twenty fotlr ITottrs ±n Stlppor live ezn:"e'7 9n an 
individt1al basis, the stlpporlive living program ean provide 
r"'""11t';" board, mrd training ±n da-±1-y living skills variety of 
residential options which may include transitional living, 
supported living, cr1s1s residential, in-home residential 
services, and other residential services to assist an 
individual in becoming successful and satisfied in their 
living environment. 

+&:- 12. 11 Community supportive care service 11 means a volt1nteer program 
the use of noncenter staff to assist ttre chronically mentally 
±rr person individuals with serious mental illnesses to remain 
in the community. 

13. 11 Crisis residential services 11 means temporary housing to 
provide crisis intervention, treatment, and other supportive 
services to achieve stabilization and crisis resolution. 

14. 11 0SM f-H III-R 11 means the tirird edition third edition-revised 
of the diagnostic and statistical manual of mental disorders 
of the American psychiatric association. 

1205 



15. 11 0epartment 11 means the department of human services. 

+6-:- "Bevelopmental disabilities "C"aSe management" lll'e'an"S acthdties 
ptovided to pexsons w-ith developmental disabilities wh±ch w±H 
assist them ±n gaining access t-o needed social, medical, 
educational, vocational, tesidential, mtd other Set vices -in 
the COIIIJIIUliily. 

~ "Bevelopmental disabilities "C"aSe managet" lll'e'an"S a ptofessional 
-in the £±e±d o-f developmental disabilities who ptovides 
professional C"8'S'e coordination a-imed rl' 
necessatSI community and institutional 
developmentallSI disabled individuals, wh±ch 
cootdination o-f vocational, psychological, 

accessing the 
Setvices fur 

includes the 
mtd medical 

assessments t-o p-l-an fur individual needs, the establishment o-f 
indio idual set vice plans, placement o-f indio iduals w-ith 
apptoptiate setvice ptovidets, and monitoting and teoiewing 
services provided. 

+e-;- 16. 11 Diagnosis 11 means the process of identifying specific mental 
or physical disorders based on DSM rrt +Axes f. Tf. TTf. ~ 
V+ III-R and ICB 9CH ICD-9-CM. 

+9-:- 17. 11 Educational programs" means planned, time-limited educational 
programs such as child management or parenting courses. 

rir:- 18 . "Emergency services" means a service that is available at all 
times to handle crisis situations. 

19. "Extended care services" means services provided to 
individuals to maintain or promote social, emotional, and 
physical well-being through opportunities for socialization, 
work participation, education, and other self-enhancement 
activities . Extended care services include partial care, 
community residential services, work skills development, 
community supportive care services, seriously mentally ill 
case management and aftercare services, and psychosocial 
rehabilitation centers. 

20. "Extended servi ces 11 means a federally mandated [34 CFR 
part 363.50(a)(2)] component designed to provide 
employment-related, ongoing support for individuals in 
supported employment upon completion of training. This may 
include job development, replacement in the event job loss 
occurs, and, except for those individuals with serious mental 
illness, must include a m1n1mum of two onsite job skills 
training contacts per month and other support services as 
needed to maintain employment. It may also mean providing 
other support services at or away from the worksite. 

21. "Group counse 1 i ng 11 or "group therapy" means a form of 
treatment in which a group of clients, with similar problems, 
meet with a counselor or therapist to discuss difficulties, 
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provide support for each other, gain insight into problems, 
and develop better methods of meeting their problems. 

22 . 11 Human service center 11 means a facility which was established 
in accordance with the provisions of North Dakota Century Code 
section 50-06-05.3 . 

23. 11 Human serv i ce council 11 means a group appointed in accordance 
with the provisions of North Dakota Century Code sect i on 
50-06-05.3. 

24 . 11 ICD 9CH ICD-9-CM 11 means the 1990 international classification 
of diseases (ninth revision, seventh edition) clinical 
modification. 

25 . 11 Individual counseling 11 or 11 individual therapy 11 means a form 
of treatment in which a counselor or therapist works with a 
client on a one-to-one basis. 

26 . 11 Individual service plan (ISP) 11 means a document wlriett 
describes service tTe"eds trf the developmentally disabled person 
8nd the 'S"C'''pe' trf ser v :tees to b-e provided. The individual 
service phm-; ±n conjunction rith an individual program pi-an 
~prepared by each provider, provides a compzehensive pi-an 

trf C"a'r'e"7 Th±s comprehensive pi-an trf eare identifies the 
services to b-e provided, the persons wiTo wrll- provide 
services, the Hnte period trf service provision, 8nd ttre 
frequency trf the service that identifies the serv i ces to be 
provided to mental retardation-developmental disab i l i ties case 
management clients. 

27. 11 Individual treatment plan (ITP) 11 means a docume nt which 
describes an individual plan of treatment or service for each 
client, including a description of the client's problems, 
goals, and objectives for treatment and of indiv i duals 
responsible for developing and implementing the plan. The 
individual program pi-an trf a developmentally disabled person 
constitutes ~ per son's indio idual treatment p-l:arr. The 
yo-ath service pi-an trf a person committed to the stat-e yo-ath 
authority constitutes ~ person's individual treatment p-l:arr. 

28 . 11 Individual with a serious mental illness 11 means a chronical ly 
mentally ill ind i vi dual as defined in subsection 0.1 of North 
Da kota Century Code sec t ion 57-38-01. 

29. 11 Individua l ized wr i tten rehabilitation program (IWRP) 11 means a 
statement of the client's rehabilitat i on goal and a detai l ed 
outline of the program to be followed in achieving the goal . 
The individualized written rehabilitation program i s not a 
contract, but is rather a tool in the rehabil i tation process 
used for i nformation, planning, and assessment purposes . It 
requ i res participatory planning by the counselor and t he 
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client to establish communication and a mutual understanding 
of the goals and the objectives. 

29-:- "Intake" lll'e"an'S an initial contact w±th i:tre client intended -e-o 
define and e"alaate i:tre ptesenting pxoblem and I1I'C!I'ke 
disposition -£01:' appxopxiale sex"ices. 

3-67 "Intex state compact on juveniles" lll'e"an'S an adminish ati"e 
tesponsibility established puxsaanl -e-o North Dakota Cenlaty 
eatte chaptex ~ and i:tre statates 'O'f other slates, -e-o 
pxocide pxocedaxes -£01:' pxoleclion 'O'f jaceniles whet are on 
pxobation, paxole, or xanaway statns and are ±n need 'O'f 
placement, snpexcision, and xetuxn home sexvices. 

-5-t-;- 30. "Medication review" means prescription monitoring and 
consultation to a client regarding the client's use of 
medication performed by a psychiatrist or medical doctor, or 
by a registered nurse or a licensed practical nurse under the 
direction and supervision of a psychiatrist or medical doctox 
physician. 

31. "Mental retardation-developmental disabilities case 
management" means activities provided to eligible persons with 
mental retardation-developmental disabilities which will 
assist them in ga1n1ng access to needed social, medical, 
educational, vocational, residential, and other services in 
the community. 

32. "Mental retardation-developmental disabilities case manager" 
means a qualified mental retardation professional who is 
responsible for providing a single point of entry, program 
coordination, and monitoring and review for assigned clients. 

3£--:- 33. "Multidisciplinary team" means at least two clinical three 
staff members representing two different professions, 
disciplines, or services. At least one of the three must be a 
psychiatrist or psychologist. 

~ 34. "Outreach" means the process of reaching into a community 
systematically for the purposes of identifying persons in need 
of services, alerting and referring persons and their families 
to the availability of services, locating needed services, and 
enabling persons to enter and accept the service delivery 
system. 

~ 35. "Partial care" means sext~ices, pxovided ±nor b-as-ed at a humcm 
sexvice centex, -e-o individuals center or community-based 
rehabilitative services provided to mentally ill persons to 
maintain and promote social, emotional, and physical 
well-being through opportunities for socialization, therapy, 
work participation, education, and other self-enhancement 
activities. 
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3-57 36. 11 Program 11 means an organized wtitten system of services 
designed to meet the service needs of clients. 

36-7 37. 11 Progress notes 11 means 
record which describes 
progress in treatment. 

the 
the 

documentation in 
client's progress 

the client's 
or lack of 

3-1--:- 38 . 11 Psychiatric evaluation 11 means the assessment or evaluation of 
a client by a psychiatrist. 

3-8-:- 39 . 11 Psychiatrist 11 means a physician, with three years of approved 
residency training in psychiatry, who is American board of 
psychiatry and neurology eligible, and who is licensed to 
practice medicine in the state of North Dakota. 

3-9-:- 40. "Psychological evaluation" means the assessment or evaluation 
of a client by or under the supervision of a licensed 
psychologist. 

~ 41. "Psychologist" means a professional who holds a doctor's 
degree in psychology and who is licensed by the state of North 
Dakota or who qualifies as a psychologist under North Dakota 
Century Code section 43-32-30. 

42. "Psychosoci a 1 rehabi 1 i tat ion center11 means a faci 1 i ty whose 
staff provide socialization, social skill building, 
information and referral, and community awareness for the 
purpose of enhancing the ability of individuals with serious 
mental illnesses to live in the community. 

"rt-:- "Psychosocial zehabilitation setoices" 1ft"e"Zm"S sezvices p1ovided 
t-o indi.,idnals t-o maintain or ptomot:e social, emotional, and 
physical well being thzouyh opportunities for socialization, 
W'O"rlc pazticipaliou, education, and -ottrer self enhancement 
acthit:ies. Psychosocial tehabilitatiou set .,ices inclnde 
paztial etrr"e7 comma11ity zesidenlial sezvices, eanployment: 
services, conniiunity suppotlive ezrre progzam, and aftercate 
pzogzam. 

~ 43. "Qua 1 i ty assurance" means a facility wide onyoiuy object he 
and systematic seties o-f activities for wh-±eh monit:ot and 
e.,alnat:e an ongoing process which systematically monitors and 
evaluates the quality and appropriateness of client care and 
other agency services, pto.,ide provides a method problem 
identification, pto.,ide provides corrective action if needed , 
and mouitot monitors outcomes. 

~ 44. "Regional aging services coordinator" means a person ass i gned 
responsibility to plan, develop, implement, and assess 
programs under the Older Americans Act . 

44r. 45. "Regional de.,elopmeutal mental retardation-developmental 
disabilities program administrator" means a professiona l -in 
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the fiei-d 'O'f de\1elopmental disabilities wh-o ±s tesponsible £or 
the deqelopment, monitoting, and cootdination 'O'f set\1ices t-o 
develop11entally disabled indio ±duals 'O'f rl-1- ~ 
Specifically, th±s position ±s tesponsible t-o manage and 
sapetvise the C"a'S'e management system, anthotize payntents £or 
set vice pxogzams, pto\1ide technical assistance 
consultation -t-o service providets, assist -in the development 
'O'f tTeW ptollidet facilities and set\1ices, cootdinate the 
tegional deinstitutionaliz:ation p-l-an-; and monitot the 
effectheness 'O'f sen ices designated by the regi ona 1 director 
who is responsible for the overall management and 
administration of the mental retardation-developmental 
disab il ities case management system. 

~ 46. 11 Regional director 11 means the human service professional who 
i s appo i nted by the executive director of the department to be 
responsible for the overall management and administration of 
the human service center . 

47. 11 Regional intervention service 11 means a service unit within a 
human serv i ce center which provides crisis intervent i on and 
support serv i ces in a community's as an alternative to state 
hosp i tal admission . 

~ "Regional ombudsmaJt" 'B pet SOil assigned 
tesponsibility t-o p-l-an-; de11elop, and maintain the N-orth Dakota 
long term c-are ombadsman program. 

~ 48. 11 Regi ona 1 representative of county soci a 1 services programs 11 

means a person , designated by the regional director of the 
human service center, to whom is delegated the responsibility 
for supervising and assisting with county social serv i ce board 
programs as assigned . 

~ "Residential set vices pto\1ided 'B 

tNenty fout !tout per day basis, including r0"'11t and boatd, t-o 
ttnwe"d pI e g nan t W'01Ite1t wh-o 'Br't uu ab 1 e t-o I em a in ±n ttre-ir own 

~Tom-e-s and wh-o 'Br't ±n ~ 'O'f ins h act ion and counseling t-o 
eope w-ith the ptoblems associated w-ith tmW't'd ptegnancy. 

49 . 11 Res identia l treatment team 11 means multidisciplinary staff who 
make decisions regarding admissions, treatment, training, and 
disposition of clients in the community residential service. 

50 . 11 Ri sk management 11 means an ongoing process of systematically 
reviewing the activit i es which monitor and evaluate the 
qua li ty and appropriateness of clients', staff, and visitors' 
sa fety and protection. 

5-e-7 51. 11 Serv i ce record 11 means a comp i lation of those events and 
proce sses that describe and document the evaluation , care, 
treatment, and service of the cl i ent . 
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5+-:- 52. 11 Staff growth and development orientation and inservice 
training 11 means professional growth activities orientation of 
new employees and inservice training of staff provided or 
approved by the department, and approved professional growth 
activities o-f individual rl1!'ff persons seeking t"O advance 
the±r own cateet goa-l-s and professional expertise. 

53-:- "State yottth authority" ~an administrative function o-f 
the department authorized by No-rth Dakota Cenlaty €o-de chaplet 
rr--r+ t-o provide treatment and rehabilitation services t-o 
delinquent and am uly yottth and the-±r families when the yottth 
are counnitted t-o ±t by juvenile coat ts o-f No-rth Dakota . 

~53. 11 Supervision of county social services 11 means the activities 
of supervision, consultation, evaluation, licensure, 
certification of various county social service programs, 
program planning, implementation, monitoring, receiving and 
reviewing reports, generation of statistical reports, staff 
development, and inservice training of county social service 
board staff and board members. 

54. 11 Supported living services 11 means services which are provided 
to individuals with serious mental illnesses in their chosen 
environment to assist and enhance their abilities to be 
successful and satisfied in their living environment. 
Services may include assessment, education and training, 
monitoring, financial assistance, advocacy, or other supported 
activities. 

55. 11 Transitional living 11 means the prov1s1on of meals and 
lodging-related services to an individual in a 
twenty-four-hour per day community-based living environment 
established for individuals who do not need the protect ion 
offered in an institutional setting, but are not yet ready for 
independent living. 

56. 11 Utilization review 11 means a program designed to ensure 
optimal allocation use of financial and clinical center 
resources to determine if generally accepted guidelines fur 
setoice utilization and duration professionally recognized 
standards are being practiced for service utilization. 

57. 11 Vocational adjustment counseling 11 means assisting the 

58. 

individual and family to understand and accept any physical or 
mental limitations placed on activities because of a 
disability. This includes working with the client, teacher, 
trainer, and employer to help the client learn adaptive 
behavior or techniques to attain the vocational objective and 
function appropriately in the family and community. 

11 Vocational 
acquisition 
vocational, 

assessment (diagnosis and evaluation) 11 means 
and analysis of medical, psychological , 

educational, and social information to determine 
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the effect of a handicapping condition on preparing for or 
obtaining employment. This also includes the medical and 
psychological consultations, as well as consultations with 
social workers, teachers, and employers, on behalf of a 
specific client. 

59. "Vocational rehabilitation administrator" means the 
professional responsible for the overall management and 
implementation of all vocational rehabilitation services 
within a region. 

60. "Vocational rehabilitation counselor" means the professional 
who provides vocational counseling and guidance, placement 
services, and assists physically and mentally handicapped 
persons to become vocationally competent. 

61. ~ acthit~" llle'atTS thetapentic training ±n connnunity 
snroival and pte-vocational skills. but do-e-s not l'ft'e81'l: 

"developmental work activit~" a-s i:hat term ±s defined ±n 
section 75 84 81 81. "Work skills development" means a range 
of services designed to assess clients• vocational strengths 
and weaknesses, provide prevocational skills training, job 
exploration, and followup. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NOCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-01-02. Administration. 

1. The regional director shall have direct responsibility for the 
overall management and implementation of services and programs 
of the human service center and must be a full-time employee. 

2. The regional director shall employ personnel who shall meet 
applicable federal and state laws, applicable rules, and 
applicable court orders. The employed personnel shall meet 
the criteria for employment as set forth by state merit system 
standards and the central personnel division. All human 
service center employees are department employees. 

3. The regional director shall develop an organizational chart 
which reflects the line of authority of staff . 

.r.- The tegional ditectot 'S'hrll- de-velop and implement -a wtitten 
p-:1:-an £-or -t:ne essential setoices -t:ne cenlet ptooides. -t:he ~ 
and objectives o-f -t:ne setoices, S"hrff positions designated t-o 
ptoo ide -t:ne set vices, anthot it~ and tesponsibility 0"'£ 
positions. and cootdinatiou o-f -t:ne set-vices rith 'O'ther 
setoices o-f -t:he center. 
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5-;- 4. Where necessary, the regional director may contract for 
services with nonemployees with the petmissiott O"f the 
exec nt i\1 e dit ectoi O"f the depaitment according to the 
de~artment•s ~olicies. 

6-;- Ttre Iegional dhectoi -sh-a-1± employ or contiact with a 
psychiah is t to be the medical dh ectoi ±n accoi dance with the 
policies O"f the depai tment. Ttre medical dhectoi -sh-a-1± 
pi ov ide consnl tat ion, tieatment, and psychiah ic evalnations 
£or clients at the htmran seivice centei and -sh-a-1± piovide 
±npttt ±n piogiam planning and development O"f seivices. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-01-04. Fiscal management. 

1. The regional director shall designate a business manager who 
shall oversee the financial management of the center. Ttre 
bnsiness office -sh-a-1± ab-ide by the policies and procednies O"f 
the depai tment and by ~ and fedet al raws, I nles, and 
regulations. 

2. Ttre centei -sh-a-1± have a foimal system O"f inteinal contiol ±n 
the handling O"f the centei's fiscal affahs. The business 
manager, or the business manager•s delegate, shall: 

a. Pre~are the biennial budget; 

b. Collect data for ratesetting purposes; 

c. Maintain the de~artmental data collection systems; 

d. Close audit recommendations; 

e. Timely and accurately res~ond to information requests; 

f . Su~ervise all assets, inventories, and receivables under 
the control of the human service center; and 

g. Manage day-to-day business affairs of the human service 
center including collection and ~ayment of bills 
consistent with the departmental manuals. 

3-7 Ttre centei -sh-a-1± folloti mannals or have gnidelines £or the 
follot~ing :-

a-:- Dndget piepaiation and development, wlrieh ±s the Iesnlt O"f 
a team effoit, wlrieh inclndes active paiticipation O"f 
pi ofessional staff. 
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b7 Fee f'O'r' sezuices schedule, including rat-e-s mrd chazges, 
wh±eh ±s a11ailable 'h7 cmy pezson ttp'On zequest. 

c-:- Authozizations mrd approvals f'O'r' puzchasing supplies, 
sezuices, mrd equipment, mrd an equipment inuentoty 
conhol pzogzam. 

d-:- Fiscal zepozts whidt are pzepazed as needed or zequesl:ed. 

e7 Accounts teceiuable policies, ptocedutes, and tepotls. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-01-05. Personnel policies and procedures. M-1- petsounel 
employed at the human set vice center 'ShaH- airi:de by the pet somtel 
policies and ptocedures established by the depat l:ment and the cenhal 
peuounel ditfision. Repealed effective December 1, 1991. 

Hi story: Effec 1: he Nov ember +; +9-&T-;

General Authority: NBee 56 66 65.2 
Law Implemented: N&ee 56 66 65.2 

75-05-01-06. 
inservice training. 

Staff gtowth and development orientation and 

1. There must be a written plan for the orientation and 
011 the job inservice training of all new employees. 

a. The orientation program must be initiated upon employment 
and completed within thirty working days. 

b. The orientation program must include policies and 
procedures of the department and operations of the human 
service center, and any other information deemed necessary 
by the regional director and the supervisor of the person 
being employed. 

2. Employees of the human service center shall attend inservice 
training programs at the human service center as it pertains 
to their program and clients. 

3. All on the job orientation training and inservice training 
must be documented. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 
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75-05-01-07. Quality assurance. 

1. The regional director shall appoint a committee or an 
individual who is responsible for coordinating and monitoring 
the activities for the quality assurance program at the human 
service center. 

2. The committee's or individual's functions shall be to develop 
a written quality assurance plan which 1lltJ'St include is updated 
at least every two years and shall provide for, as a minimum, 
the following components: 

a. Client and~ staff, and visitor safety and protection (risk 
management)7, including, at least: 

(1) Infection control; 

(2) Compliance with the life safety code of the national 
fire protection association applicable to buildings 
under the center's control; 

{3} Protection of clients• rights as reguired b~ section 
75-05-01-09; 

{4} Internal and external disaster controls; and 

{ 5} Management of episodes of aggressive and violent 
client behavior in facilities operated by the center . 

b. Specifications ~the Use of appropriate methods for the 
performance eva 1 uat ion and utilization of personne 1 . 

c. A system for credentialing and granting or withholding 
clinical staff privileges. 

d . A utilization review program to eusure assure quality 
client care, which reviews appropriateness of admissions, 
services provided, duration of service, and 
underutilization and overutilization of personnel and 
financial resources and outcome or followup studies. 

e. A plan for the review of individual treatment and ser~ice 
pTan$ services provided. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05 . 2 
Law Implemented: NDCC 50-06-05.2 

75-05-01-08. Data collection. There 1lltJ'St be a data collectiou 
system wtr±ett pzovides statistics t-o comply w±ttt th-e policies o-f th-e 
deparlmeut and 'State and federal Taws-. rules, and regulations wtr±ett 1lltJ'St 
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'Show-; at a minimum, the nnmbex trf clients sexved, typ-e trf sexvices, and 
xeasous for texmination trf senices. The centers must comply with the 
requirements of the department's data collection system which includes, 
but is not limited to, data concerning the number of clients served and 
the types of services received. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-01-09. Disaster pT-an Emergency management. 

1. The regional director shall adopt and maintain a written 
disaster emergency management plan which must provide provides 
crisis counseling for disaster emergencies in the counties and 
eooxdination with the N-orth Dakota division trf emexgeney 
management within the center's catchment area. 

2. The regional director shall adopt and maintain a written 
disaslex emergency management plan wh±eh must pxovide for 
disaslex emexgencies within the human service center and other 
facilities which are operated by the center. 

3. The emergency management plan must be available on the 
premises and clients must be instructed in its implementation 
when appropriate. 

4. Evacuation drills at the human service center and other must 
be conducted and documented yearly. Evacuation drills at the 
residential facilities which are operated by the center must 
be conducted and documented at least every six months. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-01-10. Clients' rights. 

1. The persons responsible for intake admissions shall provide 
all human service center clients, and families or guardians, 
as appropriate, with a written statement regarding the 
exercise and protection of the clients' civil rights. This 
statement must include the assurance of civil rights for all 
clients of the human service center regardless of the clients' 
race, color, religion, national origin, sex, age, political 
beliefs, or handicap in accordance with title VI of the Civil 
Rights Act of 1964, section 504 of the Rehabilitation Act of 
1973, the Age Discrimination Act, the Americans with 
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Disabilities Act of 1990, and the North Dakota Human Rights 
Act (North Dakota Century Code chapter 14-02.4). 

2. The clients, and families or guardians, as appropriate, must 
receive written information concerning their rights under each 
program within the human service center from which the client 
is receiving services. 

3. Each client, and family or guardian, as appropriate, will 
receive written information describing: 

a. The conditions under which a decision, action, or inaction 
may be appealed; 

b. The method of filing the appea 1 ; 

c. The various steps in the appeal; and 

d. The assistance which can be furnished in the preparation 
and submission of the appeal. 

4. The human service center shall provide assistance in obtaining 
protective or advocacy services, if needed and appropriate. 

5. Clients' rights will not be limited unless the limitation is 
essential to protect the clients' safety, the safety of 
others, or is determined to be of therapeutic value. The 
restriction will b-e imp letne n ted and doccunented follow the 
limitations and restrictions of the patient's rights according 
t-o tiTe p o licies o£ tiTe d e partment to North Dakota Century Code 
section 25-03.1-41. 

6. This article may not be construed as creating, for the benefit 
of a client, or a client's family or guardian, any civil right 
or other right. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

AGENCY SYNOPSIS: 
Administrative Code 
Standards. 

Regarding proposed amendments 
Article 75-05 Human Service 

to North Dakota 
Center Licensure 

Section 75-05-02-02 Physical environment: Provides for handicapped 
parking and that all buildings under control of a human service center 
must meet m1n1mum requirements in accordance with the Americans With 
Disabilities Act of 1990. Public restrooms and public telephones must 
be accessible to persons with disabilities. One telecommunication 
device for the deaf must be available. Drinking units must comply with 
the 1986 American National Standards Institute standards. 

1217 



Section 75-05-02-04 - Motor vehicles: Requires that a vehicle be usable 
by staff who require special equipment in the operation of a motor 
vehicle for purposes of conducting center business. 

75-05-02-02. Thexapentic Physical environment. The human service 
center shall establish and maintain an environment that enhances the 
positive self-image of clients and preserves their human dignity. 

1. There must be outside parking which must be well marked with 
lighting for safety. There must be designated handicapped 
parking space available for staff, clients, and public usage. 

2. The human service center and all buildings under the control 
of the center shall meet the minimum requirements of North 
Dakota Century Code section 48-02-19 and shall provide 
accessibility to services in accordance with the accessibility 
requirements of section 504 of the Rehabilitation Act of 1973, 
as amended, and in accordance with the Americans With 
Disabilities Act of 1990. 

3. Waiting room and reception areas must be comfortable in their 
design, location, and furnishings, and must accommodate the 
client 1 s and staff 1 s needs. 

a. Restxooms wh±ch 'l!'r'e handicapped Public restrooms must be 
accessible must be to persons with disabilities, and 
available for clients, visitors, and staff. 

b. fit telephone £'-or ~ etd-1-s must be a~ailable £'-or client 
ttse7 A public telephone must be available for client use. 
In addition, a telephone must be available for handicapped 
clients which must not exceed forty-eight inches [1219.20 
millimeters] at the highest working part and must include 
amplification. One telecommunication device for the deaf 
must be available for hearing handicapped. 

c. Drinking units must be accessible eit:hex by t-m, physical 
location 0'1" by t-m, availability o-f dxinkiug Cttp'S to 
persons with disabilities and must not present a hazard to 
visually impaired persons, according to 1986 American 
national standards institute standards section 4.15. 

4. Direct outside air ventilation must be provided to all rooms 
by forced ventilation, air-conditioning, or operable windows. 

5. All furnishings must be clean, in good repair, and appropriate 
to the age and handicap disabling condition of clients 0'1"..1. 

staff, and visitors. 

6. Offices and group therapy or counseling rooms must be 
appropriately decorated, and furniture and equipment must be 
in good usable repair and must meet the needs of the clients 
and staff. The offices and group therapy or counseling rooms 
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must have ample room and furniture must be fully accessible to 
accommodate the client, family members, and guardian. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-02-04. Motor vehicles. The human service center shall 
assure the availability of a motor vehicle accessible to and usable by 
staff with disabilities who require special equipment in the operation 
of a motor vehicle and who are required to conduct center bus i ness in a 
motor vehicle. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

AGENCY SYNOPSIS: 
Administrative Code 
Standards. 

Regarding proposed amendments 
Article 75-05 Human Service 

to North Dakota 
Center Licensure 

Section 75-05-03-01 Acute treatment services: Requires the human 
service center to define and provide general outpatient services and 
implement programs for vulnerable children, adolescents, adults, and 
families who have problems. The section also provides that the human 
service center have an addiction service. 

Sect i on 75-05-03-02 Emergency services: With respect to emergency 
services, a complete list of community resources is required to be 
available to emergency service personnel and information about available 
resources and treatment services must be given to individuals receiving 
emergency services. 

Section 75-05-03-03 Extended care services: Psychosocial 
rehabilitation services are redesignated as extended care services . 
Care includes individual and group therapy. Attendance and cris i s 
situations are required to be documented in a client•s record. Wi th 
respect to community residential services, a human service. center shal l 
provide at a minimum two of the following options as delineated in this 
section: (1) transitional living services; (2) supported living 
services; (3) work skills development; (4) case management and aftercare 
serv i ces for individuals with serious mental illnesses; (5) commun i ty 
supportive care services; and (6) psychological rehabilitation centers. 

Section 75-05-03-04 Medications: This section recognizes that 
medication orders may be written not only by a physician, but also by 
some other professional licensed by the state and permitted by such 
license to write medication orders. Physician s orders must be signed 
and a record of the administration of the medication kept. An 
assessment to detect tardive dyskinesia must be administered to al l 
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clients taking antipsychotic medication where required. Human service 
centers are to have written policies and procedures for 
self-administered medication programs and document training received by 
the client. 

Section 75-05-03-05 Medical services: Outreach is redefined as 
medical services. The medical director must be a psychiatrist who is to 
provide consultation, treatment, and psychiatric evaluation for clients. 
Psychiatric services are to be available at a minimum of 160 hours per 
month. 

Section 75-05-03-06 - Community consultation and education: Requires a 
written plan for providing information to the public and local agencies 
concerning human service center services. A human service center is 
also required to respond to requests for educational presentations and 
inservice training for public and private agencies and to provide 
technical assistance to communities in assessing mental health needs and 
services. 

Section 75-05-03-07 Psychological services: Requires the regional 
director to employ psychologists and describes psychological services. 

Section 75-05-03-08 Regional intervention service: Requires the 
administration of a regional intervention system to assess all persons 
who are considering voluntary admission to the State Hospital and refer 
them to community-based treatment when available. 

75-05-03-01. Acute treatment and eare services. 

1 . There !IIU"S't be -an actrt-e t rea tmen 1:: and eare ser lJ ice ±n the human 
service center Outpatient services. 

r-:- 'freal::ment modalities -Hrat !IIU"S't be offered t'O' clients include, 
~ 1!tt"e 1 imi led 1:-o-; the follo1dng :- indh idual counseling and 
psSJ clwther apy, grottp counseling and psycho tlter apg, family 
therapy, 1nar ital therapy, and cltemo I:: her apy . 

3-:- Pd± treatment provided !IIU"S't be documented ±n the client•s 
1 ecor d. 

+-:-- The xegional director shaH employ clinical 'S"t1tff t'O' provide 
the actrt-e treatment and eare service. 

5-:- :Ptettte txeabnent and eare ser 11 ices !IIU"S't be available t'O' clients 
during the day and on: designated evenings. 

6-7 When appr opt ia te, access t'O' actrt-e h ea tment and eare set 11 ices 
!IIU"S't be lll'a:de aoailable t'O' clients ±n settings outside the 
human Service center, "S'ttCh a-s the client•s home and outreach 
offices. 
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T-:- When appt opt ia le, set vices pt o v ided by -Hte 'd'C'ttt-e lt eatment mtd 
c-are set~ice ITitt'St be cootdinaled with other pthale mtd public 
agettcies. 

a. Each human service center will define and provide general 
outpatient services to vulnerable chi ldren, adolescents, 
adults, elderly, and families who have problems as 
outlined in the document entitled, 11 Essential Services and 
Functions Regional Human Service Centers , revised 
August 19, 1990 11

• 

b. Each human service center shall develop polic i es and 
procedures for implementation of each program prov i ded by 
the center. 

c. Outpatient services must be available to clients during 
the da~ and on designated evenings. 

d. A 11 significant client contacts and treatment provided 
must be documented in the c l ient's record. 

e. When appropriate, outpatient services provided by acute 
treatment service must be coordinated with other private 
and public agencies. 

2. Addiction service. The human service center shall have an 
addiction service which meets the requirements of artic l e 
33-08, chapters 33-08-01 through 33-08-08, article 75-05, and 
North Dakota Century Code section 23-01-03. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-03-02. Emergency services. 

1 . The human service center shall maintain or contract for a 
twenty-four-hour emergency service. As a m1n1mum, telephone 
or face-to-face contact must be part of this service . Al l 
contacts must be documented . 

2. Emergency service personnel must be trained to handle cr1s1s 
situations . Training must include, but not be limited to : 
suicide intervention; violent behavior of clients ; and cr i s i s 
telephone calls . This training must be documented . 

3. m situations wh-ere face to face Face-to-face cris i s 
counseling ±s must be provided, ±t must be in an environment 
which is conducive to treatment and control of the client in 
~ the event of suicide or violent behavior. 
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4. Wh-en appt opt iate, emez gency set vices per sotntel 'SindT be 
responsible £or notifying -Hre client's family trf -Hre emergency 
and trf -Hre arrangements nnrd-e £or delivery trf the service. A 
complete list of community resources must be available to 
emergency service personnel and updated on an annual basis. 

5. En1er gency sei vice pei somtel rnttst b-e £trl+y info I med and aware 
o-f aH- agencies and organizations wh±eh provide setvices and 
emeigency seivice t"O people, inclading hospitals, cleigy, 
inpatient PI OQI dillS, T-aw enfot cement per SOillte}, and ambulance 
Any individual rece1v1ng emergency services must be given 
information about available resources and treatment services. 

H additional seivices 
~ been deliveied, the 
avail able any h ea lment 

'dre needed a-ft-er emeigency seivices 
htrntan seivice centei 'SindT 1ll1!ke 
wh±eh ±s needed by the client and 

wh±eh the centei noimally piovides . 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-03-03. Psychosocial Iehabililation seivices 
serv i ces . 

1. Partial care. 

Extended care 

a. The regional director shall designate a person who shall 
cooidinate, administei, and supervise the partial care 
service. 

b-:- The pailial eare seivice rnttst b-e -a fall lime piogiam w±th 
-a minim am o-f thh ty pi ogi ammed tTours per ~ offei ed 
dating the day and designated evening hours. 

C7 b. Treatment and training modalities offered to clients must 
include, but are not limited to: individual coanseling 
and psychotheiapy therapy; group coanseling and 
psycltotheiapy therapy; daily living skills training; and 
prevocational skills training-r W"''rlc activity, vocational 
coaJtsel ing, occapa t ional the I apy , and h aining -in the 
appropiiale nse o-f leisaie +±me . 

d7 c. An evaluation of the client's progress in partial care 
must be documented in the client's record on at least a 
monthly basis OT wh-en -a significant Hre event occuis . 
Attendance must be documented as it occurs . Crisis 
situations will be documented in the client's record at 
the first opportunity following the crisis. 
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e7 !ftre c enl e r srnri± employ st-aff 'h7 earry Ottt the func lions 
O'f a partial eare program. 

2. Community residential services. 

a . The regional director shal l designate a commun i ty l i ving 
supervisor ~t~o--~s~up~e~r~v~,~·s~e~--t~h~e~~c~o~m~m~u~n~i~t~y--~r~e~s~i~d~e~n~t~i~a~l 
services. 

b-:- When ordered by the client's physician , special d±et-s nnrst 

be made available 'h7 a±± clients O'f the community 
residential service. 

C'7 !ftre commu11ity resideutial ser1.1ice facility nnrst :-

B-e physically iutegrated -int-o the 
inter iot and extet iot featut es that 
and compatible 'h7 oth-er residences 
neiyhbothood, 

Commuttity rittr 
are comparable 

±n the uearby 

+r+ B-e readily accessible 'h7 an outdoor tecteatioual 
~ 

Have bedrooms wh±ch 
accommodate one or two 
provided w±th a bed 

are out s ide r0"'11I"S and nnrst 
clients . Each client nnrst be 
appropriate £or h±s s±re and 

weight, a clean , comfottable mattress , beddiug 
appzoptiale £or weathet and climate , and futniluze , 

ptivate times. 

d-:- Ttre tt ans it ioual 1 iv iug env it omnent nnrst :-

+++ N-ot hou-s-e nrore ttnm e±ght c 1 iett t s , 

+r+ Have the ab il it y 'h7 hou-s-e both lltdTe and female 
clieuts , whi±e bring maintained 'h7 accommodat e 
privacy £or iudhiduals , 

+37 Have bedt ooms on or above grad-e ~ w±th a minimum 
O'f eighty square ~ ~ square meters] per' client 
£or multiple sleeping r0"'11I"S and at f-east one hundred 
squate ~ t--9-:-r9 sqaaze melezs] in single bedrooms 
uuless a \1atiance has been granted by the department , 
and 

f-ir+ Pt o vide at f-east one £ttH batltr 00111 £or ev-ery fottr 
clients. 

e7 'fhe st-aff O'f the community residential serv:rce 'S'lnrl± have 
the following duties and responsibilities :-
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+++ TITe client's individual treatment p-l-an sha-l-t include 
±np'trt ~ the community home COUnSelOt S a-s wef± a-s 
the t esident ial h ea t1nent t-e1!mr.-

for+ An activity schedule £or e-aclt client lll'tt'St b-e 
available to the community home counselots -and lll'tt'St 
b-e implemented d-a-i-ly -and posted wh-en approptiate . 

+3-t TITe community home counselor ±s tesponsible £or 
maintaining an inventoty o-f the client's petsonal 
effects . 

+-lrt Ttre coiinnuJtity liv iny supervisor ~ appoint a 
commu11ity home counselor wfTo ±s responsible £or food 
putchasing, food storage, -and sanitary conditions £or 
food preparation . 

f5+ Make arrangements~ that the privacy -and individual 
rights o-f the clients are not inft inged ttp'011 by other 
clients. 

of-: TITe ttansitional living facility ~ comply rith the 
morl recent provxsxons o-f chapter ~ "Lodging Rooming 
Ho as e s " o-f the Hofe safe t y 'C'O'de-:-

g-:- Glients ±n the community residential service lll'tt'St b-e 
allowed home- visits wh-en appropriate -and a-s documented ±n 
the client's individual treatment }rl-an-;-

h-:- TITe client ' s family nmy v±s-±t the community tesidential 
facility Jut ing visiting hours except a-s conh aindicated 
by the indio idual h eatment }rl-an-;-

3-:- Work evaluation , job training , ·-and placement . 

-. Work evaluation , job training , -and placement lll'tt'St b-e 
pro11ided to or arzanged £or clients detezmined to b-e ready 

£or -and ±n 2Te"e"d o-f strdt s e 1 v ices . 

offeted to clients Services 
l imited t"C7 :-- assessment o-f 
weakitesses I elated 

lll'tt'St inc 1 a de , but are not 
clients' shengths 

employmeJtt, "Vocational 
counseling , prevocational ttaining, job development , job 
placen•ent , -and follow up. 

C'7 MT c l ie nt s wfTo tn!rv-e been p l aced on a job lll'tt'St b-e p 1 o o ide.d 
followup services . 

~ Aflercaze serv2ces. 

t egional dhectoz ~ designate an aftezcare 
coordinator . 
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b7 The afletcate cootdinalot straH maintain ef-o'S'e eout:act 
rith the North Dakota state hospital ±n whale vet fashion 

±s apptoptiate t-o s-erve the clients a-s part 0'£ the 
continuum 0'£ ~ 0'£ clients. 

57 Community suppottive eare setvices. 

regional director sfraH designate 1! community 
suppottive ~supervisor. 

b-:- The counnuJtity supportive ~ supezvisot i:s responsible 
-fo-r the tectuitment anti ttaining 0'£ a±T 
suppotlive categivets. 

COhlliiUltilg 

e-:- Connnnnity suppot live categivet s shaH meet monthly rith tr 

designated clinical st-a-ff petsou -fo-r ea-s-e cousnltaliou anti 
telated mattets . 

b. The human service center shall provide or contract for, as 
a minimum, two of the following options: 

(1) Transitional living services. 

(a) Transitional living service facilities must: 

[1] Comply with the provisions of the chapter 
entitled "Lodging Rooming Houses" of the 
1985 life safety code. The community 
living supervisor shall assure that the 
appropriate officials provide onsite review 
and documentation of review once every two 
years; 

[2] House no more than fourteen clients; 

[3] Have the ability to house both male and 
female clients while accommodating privacy 
for individuals; 

[4] Provide at l east one full bathroom for 
every four clients; and 

[5] Have bedrooms which are outside rooms, 
accommodate one or two clients, provide 
each client with a bed appropriate for his 
or her size and weight , with a clean and 
comfortable mattress, bedding appropriate 
for weather and climate , and provide other 
appropriate bedroom furn iture. 

(b) The staff of the transitional living service 
facility shall: 
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(c) 

[1] Assure that the client's individual 
treatment plan includes input from the 
community home counselors as well as the 
residential treatment team. 

[2] Maintain an inventory of the client's 
personal belongings when the client enters 
the transitional living facility. 

A brochure of client's rights according to 
section 75-05-01-10 must be given to all new 
residents of the transitional facility upon 
admission. 

(2) Supported living services. 

(a) The human service center shall develop policies 
and procedures that will include, at a minimum, 
assurance that all local building and fire 
safety codes are conformed to and safe and 
sanitary conditions are maintained. 

(b) Human service center staff shall develop 
policies and procedures to assure that 
supportive living services are being provided in 
the client's residence. 

(c) An evaluation of the client's progress in 
supportive living services must be documented in 
the client's record at least on a monthly basis. 

(3) Crisis residential services. 

(a) Human service center staff shall develop 
policies and procedures to assure that safe and 
effective crisis residential services are 
provided. 

(b) Documentation of the individual's progress shall 
occur daily. 

3. Work skills development. 

a. The human service center shall either provide or contract 
for: 

(1) Methods to assess the abilities of individuals with 
serious mental illnesses as related to employment; 

(2) Prevocational skills development; 

(3) Job exploration; and 
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(4) Followup. 

b. The client 1 s progress in work skills development must be 
documented at least monthly. 

4. Case management and aftercare services for individuals with 
serious mental illnesses. 

a. Case management must be available to all eligible 
individuals with serious mental illnesses throughout the 
human service center•s catchment area. 

b. Case management for individuals with serious mental 
illnesses will be identified on the client•~ individual 
treatment plan and will be documented in the progress 
notes when it occurs. 

c. Aftercare services will be made available to all 
individuals with serious mental illnesses in an inpatient 
facility who are returning to the region after discharge. 
The regional director shall designate one or more staff 
members to provide aftercare services. 

d. The human service center will, through case management 
services, assure that extended services are provided for 
individuals with serious mental illnesses who have 
completed the training and stabilization components of the 
supported employment program and continue to require 
ongoing support services to maintain competitive 
employment. 

5. Community supportive care services. The human service center 
shall provide or contract with a private, nonprofit group to 
provide a community supportive care program. This program 
must include: 

a. Designation of an individual to serve as the community 
supportive care supervisor. 

b. · Assignment of responsibility to the community supportive 
care supervisor for the recruitment, scheduling, and 
training of all community supportive caregivers. 

c. Provision of companionship services for individuals with 
serious mental illnesses who have been referred by a 
multidisciplinary team. These services may include , but 
are not limited to: transportation; assisting in meal 
preparation; leisure activities; and assisting in shopping 
for food, clothes, and other essential items by community 
supportive caregivers. 

6. Psychosocial rehabilitation centers. 
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a. The human service center shall provide or contract for the 
operation of a psychosocial rehabilitation center. 

b. The psychosocial rehabilitation center shall: 

(1) Provide evening and weekend activities; 

(2) Be open seven days a week; and 

(3) Provide a minimum of forty hours of programming a 
week. 

c. The psychosocial rehabilitation center shall have an 
advisory council composed of client members. 

d. The regional director shall appoint a human service center 
staff member as a liaison between the human service center 
and the psychosocial rehabilitation center. 

e. The psychosocial rehabilitation center sha 11 provide 
written monthly activity reports to the human service 
center. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-03-04. Medication review Medications. 

1. The human service center shall have written policies and 
procedures designed to ensure assure that all medications are 
administered safely and properly in accordance with state 
1 aws. 

2. Medication orders must be written only by ph:ysicians a 
physician or other professional licensed by law and permitted 
by such license to write medication orders and who are in 
direct care and treatment of clients. 

3-:- Administration o-f sned±cations ~ he ±n accordance w±ttt stat-e 
raws-:-

-It-:- 3. There ~ he maintained a record All prescribed medications 
must be recorded in the client 1 s record o-f medication 
administered and prescriptions written. 

4. When medications are prescribed and administered by human 
service center staff, the physician 1 s orders must be signed 
and a record of the administration kept. 
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5. There must be a system of checking to detect unhealthy side 
effects or toxic reactions. 

6. Medication storage areas must be well lighted, safely secured, 
and maintained in accordance with the security requirements of 
federal, state, and local laws. 

7. Each client who receives medication medications prescribed at 
a human service center must be informed of the benefits, 
risks' side effects' and potential effects Tf medications are 
not accepted consequences of medication noncompliance. At a 
minimum, ttr±s infozmed couseut a record that such information 
was provided must be made in a progress note written by the 
person prescribing physician the medication. A signed 
informed consent statement by the client is acceptable in 
addition to the progress note, but not in lieu of the progress 
note. The progress note must include: 

a. A statement that a discussion regarding medications 
prescribed ~ g±ven has occurred. 

b. A statement Documentation 
tardive dyskinesia ~had. 
occurred, if that is a 
antipsychotic medication. 

that a specific discussion of 
Tf the medication ±s an has 
potential side effect of the 

C. A statement that the pezsou appeaLs 'h7 be not competeut 'h7 
uJtdexstand the discussion regaxding medications Tf that -±-s 
the etl"S"€'7 If the client, in the opinion of the physician, 
±s not competeut 'h7 person prescribing the medication, 
does not appear to understand the discussion and g±ves 
consent, the progress note in the client's service record 
must document discussions with the client's guardian, the 
client's family, or other responsible individuals. 

8. When clients o-f connnanity zesidentia1 sezvices are not capable 
o-f the competent self adminishation o-f medication, a 
self administzation pzogzam w±l-1- be designed. When a clieut 
h1rs zeceived tzaining ±n self medication, ttr±s w±l-1- be 
docameuted ±n the clieut's clinical zecozd. An assessment 
instrument to detect signs of tardive dyskinesia must be 
administered to all clients every six months or as medica l ly 
indicated to clients every six months or as medical ly 
indicated to clients on antipsychotic medications for which 
tardive dyskinesia is a potential side effect. 

9. Each human service center shall have written policies and 
procedures for self-administered medication programs . 
Documentation of training received must be entered in the 
client's record. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
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General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-03-05. Ontxeach. Medical services. The regional director 
shall employ or contract with a psychiatrist to be the medical director. 
The medical director should provide consultation, treatment, and 
psychiatric evaluations for clients at the human service center and 
shall provide input in program planning and development of services. 
Psychiatric services must be available at a minimum of one hundred sixty 
hours per month. 

r. !fhe onl:teach setoice 'Sind± assist the people who h-zn,-e ptoblems 
or handicaps -in obtaining tho-s-e setvices by making tefetrals 
~ Xoerl pxo~idexs or by developing programs ~ 1l!'ee"':- tho-s-e 
needs. 

t:- H sexoices are developed -in the ontreach ptogxam, the 
setoices 'Sind± 1l!'ee"':- the standards o-f chapters 75 as 83 -and 
75 es s~t. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-03-06. Consnltation. Community consultation and education. 
The human service center shall: 

1. !fhe hmrran sex vice cent: ex 'Sind± maintain a consnll:ation 
service. Maintain a written plan for providing information to 
the general public and local agencies regarding center 
services. 

2. A r±st o-f qnalified staff' who emt pxo,ide consnltation ~the 
oaxioas commnnit~ gxonps or agencies l!l'l:t'St be maintained. Have 
a systematic approach for informing clients and agencies abOUt 
center services and how to access those services. 

3. Respond to requests for educational presentations and 
inservice training for public and private agencies as staff 
time allows or refer the requests to other community 
resources. 

4. Provide technical assistance to communities in assessing 
mental health needs and service options. 

5. Document the number of hours, clients, and type of activity 
spent on community consultation and education. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
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General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-03-07. Community education Psychological services. 

1. The htrntan service center 'Sind± maintain a community education 
service The regional director shall employ one or more 
psychologists who meet the requirements of North Dakota 
Century Code chapter 43-32. 

2 . The genet al pub} ic lllttSt be informed o£ ttre set vices o£ ttre 
httm1nt service center. Psychological services include: 
psychological evaluations, psychological consultations , and 
psychotherapy services. 

3-:- The htrntan setvice ceuter 'Sind± document the numbez, type-; and 
t-ime spent on community educational services . 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-03-08 . Regional intervention service. 

1 . The regional director shall designate staff to coordi nate , 
administer, and supervise the regional intervent i on system. 

2. The regional intervention service must assess all individua l s 
who are under consideration for voluntary admission to the 
North Dakota state hospital. 

3. The regional intervention service must 
appropriate community-based treatment in 
hospital admission when available. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

AGENCY SYNOPSIS: 
Administrative Code 
Standards. 

Regarding proposed amendments 
Article 75-05 Human Service 

refer clients to 
1 i eu of state 

to North Dakota 
Center Li censure 

Section 75-05-04-01 -Admission process: Redefines intake as admis s ion 
process. Requires a signed application for services to be completed at 
the t i me of admission and outlines the admission process. 

Section 75-05-04-02 -Admission: Repeals a section previously deal i ng 
with the admission process. 
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Section 75-05-04-03 - Individual treatment plans: Redefines treatment 
and service plans as individual treatment plans. 

Section 75-05-04-04 - Progress notes: Requires that progress notes must 
include the client's progress towards meeting the goals of the 
individual treatment plan. 

Section 75-05-04-05 - Individual treatment plan review: Requires review 
of individual treatment plans at least every six months except for 
chronic cases which must be reviewed at least every 12 months. 

Section 75-05-04-06 Completion of treatment or services: Redefines 
case closure as completion of treatment or service and requires a 
treatment or service completion statement to be entered in a client's 
progress notes. 

Section 75-05-04-08- Records maintenance: Client's record is available 
not only to the client but to any person designated by the client in 
writing. 

75-05-04-01. Intake Admission process. 

1. The regional director shall designate intake admission 
personnel who are responsible for the initial contact with the 
client individual and family to define and evaluate the 
presenting problems and make disposition for appropriate 
services. 

2. If, in the judgment of the intake admission personne 1, the 
contact which has been made is of an emergency nature, the 
intake admission personnel shall comply with emergency service 
procedures. 

3. If, in the judgment of the intake admission personnel, the 
contact which has been made is not of an emergency nature, the 
intake admission personnel shall determine if the treatment or 
services required by the client individual and family can be 
appropriately provided by the center. Upon such 
determination, the intake admission personnel shall assure an 
appointment is scheduled w±Ht an appropriate "St-a-ff •nembex. 

4. A signed application for services must be completed at the 
time of admission. 

5. The initial admission process must involve a face-to-face 
interview with the clients and include the following: 

a. Statement of the presenting problems. 

b. Social history to include, when appropriate, family 
background, developmental history, educational history, 
and employment. 
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c. Medical history to include any relevant findings of 
previous physical or psychiatric evaluations, a list of 
the client•s current medications and allergies, and 
additional evaluations as deemed necessary. If the client 
is being considered for community residential services, a 
physical examination must have been completed within the 
last three months. 

d. Signed release of information form from the client and 
client•s parent or guardian when deemed necessary . 

6. Upon completion of the admission process, a provisional 
diagnosis must be made and a treatme~t plan developed. 

7. Within ten working days from date of admission, which is the 
time when the client and the staff member first meet to begin 
the admission process, a case staffing must be held with a 
multidisciplinary team to confirm or revise the diagnosis and 
treatment plan, or reassign the client to an appropriate 
member of the professional staff. 

8. If the client is being referred for community residential 
services, the client shall, if possible, visit the residential 
facility. If arrangements can be made, an overnight stay must 
be considered. 

9. If the human service center cannot provide appropriate 
services, the professional staff person shall document, in 
writing in the individual 1 s admission file, the reasons why he 
or she is not provided services. A professional staff person 
will, with the individual 1 s approval, assist him or her in 
referral to appropriate services. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-04-02. Admission. 

+:- The initial admission process sind± involve a face to face 
intet\1iew w±th the client. The admission pzocess 1ft'ttS't include 
the following:-

Social history t-o 
problems, family 

include, when appropriate. 
background, developmental 

educational hisloty, and employment . 

ptesenting 
hisloty, 

b-:- Medical history t-o include any relevant findings o-f 
previous physical 'V'r psychiatric evaluations, a H-st o-f 
the client's current medications and allergies, and 
additional evaluations as deemed necessary. H the client 
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±s bring considered £or COIRIIillJtity residential ser1nces, a 
physical examination lllttSt have be-en completed within the 
hst three months. 

c-:- A psychological evalcation, rl appropriate. 

d-:- An addiction evalcation, rl appropriate . 

e-:- fir. vocational assessment, rl the client mrs been employed, 
and rl appropriate. 

£-;- Signed release o-f information £o-rm £rom the client and 
client's pareut: or gnardian wtren deemed necessary . 

t:- Bp-on completion o-f the admission process, a diagnosis lllttSt b-e 
lll'8'de and a treatment or service p-l-an developed. 

3-:- A ea-s-e staffing lllttSt be lTe:h:i w±th a 1ncltidisciplinary temn t-o 
coJtfitm or revise the diagnosis and the treatment or serv:rce 
p-l-an or reassign the client t-o an appropriate member o-f the 
professional st-aff L-a-sed on the client's needs. 

~ H the client ±s bring referred £or community residential 
services, the client shall, rl possible, ririt the residential 
facility. H arrangements can be ntad-e-;- an overnight 'Stay lllttSt 
be considered. 

httnnrn sezvice center 
sezoices, the professional st-aff 

cannot 
pezso11 

provide appropriate 
shaH doccment, ±rt 

Mriting, ±rt the client's admission fif-e-; the reasons why the 
client ±s not eligible. The professional st-aff person riH 
contact the client within seventy tMo hours and assist the 
client ±rt referral t-o appr opt iate set vices. Repea 1 ed 
effective December 1, 1991. 

History: Effective Uovember h ~ 
General Authority: NB€€ 59 96 95.2 
Law Implemented: NB€€ 59 96 95.2 

75-05-04-03 . Treatment and service Individual treatment plans. 

1. Each client who has been admitted for service to the human 
service center shall have an individcaliz:ed individual 
treatment or service plan that is based on the admission data 
and needs of the client . 

2. Overal l development and implementation of the individual 
treatment or service plan are the responsibility of the 
professional staff assigned the client. 

3. The individual treatment or service plan must be developed in 
accordance with the following time lines: 
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a. Clients whose preliminar~ diagnosis indicates a mental 
disorder (based on DSM rH o-r ICD 9ctt DSM III-R or 
ICD-9-CM classification) or alcohol and drttg abu-s-e 
psychoactive substance use disorder or individual and 
family dysfunction shall have an individualized individual 
treatment plan (ITP) developed within bent~ ten working 
days from the day date of case assigmnent admirn on. 

b. Clients who are eligible for vocational rehabilitation 
services shall have an individualized i ndividual written 
rehabilitation program (IWRP). 

Clients wh-o are admit ted -for strl-e youth 
services shaTt have a youth service p±an +¥5P+ 
within rirly working days o-f admission. 

author it~ 
developed 

d-:- Clients wh-o are admitted -for developmental disabilities 
sezvices shaTt have an individual sezvice pi-an ~ 
within thix t~ calendar days o-f ad1nission . H additional 
developmental disabilit~ serv:xces are provided by ttre 
center. an individual program pi-an +TPP7 nn:rst he developed 
within thir t~ calendar days-:-

4. The individual treatment o-r serv:xce plan shall contain the 
name of the client, problems of the client, service strategies 
to resolve problems, goals and planned outcomes, service 
strategies. expected achievement dat-es o-f go-al-s and outcomes , 
staff responsible for service strategies, and signature of the 
case manager. In the case of clients who are eligible for 
medical assistance benefits, and receiv i ng clinic service, 
there must be documentation of physician approval . 

5. The professional staff member assigned the cl i ent sha l l rev i ew 
the individual treatment o-r service plan wi th the client and 
shall document such review in the client•s record. 

fr.- Ttte treatment o-r service pi-an shaTt include, ±f' appropriate , 
involving ttre family and significant othets i:n ttre tzealment 
o-r service o-f ttre client . 

History: Effective November 1, 1987 ; amended ef fective December 1, 
1991. 
General Authority: NDCC 50-06-05 .2 
Law Implemented: NDCC 50-06-05.2 

75-05-04-04. Progress notes. Progress notes must be entered i nto 
the c l ient's service record and must include, after each visit , the 
cli ent's progress towards meeting the goals of the i ndividua l treatment 
o-r service plan . Partial care activities must be documented in the 
individual cl i ent's serv i ce record at least monthly . Group therapy 
progress notes must be documented ,in the i ndividual client's serv i ce 
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record at least weekly. The date, signature, and title of the staff 
member making an entry must be included with each entry. 

History: Effective November 1, 1987; amended effective December 1, 
1991 . 
General Authority: NDCC 50-06-05 .2 
Law Implemented: NDCC 50-06-05.2 

75-05-04-05. Treatment and setvice Individual treatment plan 
review. Individual treatment plans and youth setvice p±ans mast he 

reviewed and evaluated by the professional st-a-ff member assigned the 
client and tin!t st-a-ff member's supervisot rl t-e1!'St every s-±x months 
a-ft-eT the development 'V"f the individual lt eatment p-l-an and youth set vice 
p-i-an-:- H ±t ±s detetmined ttmt ll client w±l-1- receive long term 
services, the individual treatment p-l-an mast he teviewed and evaluated 
rl t-e1!'St eTerY twelve months by the C1!r'S"e manager and the ea-se manager's 
supervisor must be reviewed at least every six months, except for 
chronic cases which must be reviewed at least every twelve months. The 
individual written rehabilitation program must be reviewed and evaluated 
at least every twelve months by the vocational rehabilitation counselor 
and the counselor's supervisor. The individual program p-l-an mast he 
reviewed and evaluated rl t-e1!'St every twelve months by the ea-se manager 
and the 'C'a"S'e manager's supervisor client. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-04-06. ~ closure Completion of treatment or service. A 
C1!r'S"e closnre sunnuary mast he entered ±n the client's tecotd within 
fifteen working days following the client's completion 'V"f treatment 0'1' 

trailling 8"S outlined ±n the client!s record. The summary mast include a 
br±ef' statement 'V"f the presenting problems, ll summary 'V"f the course 'V"f 
treatment or tzaining, diagnosis or clinical impressions 1!'t' t-ime o-f 
closure, reason 'f0'1' closure, and an aftercare 0'1' followup p-l-an 0'1' 

refetral. Tf appropriate. ~ closure 'V"f vocational rehabilitation 
recotds sh8±± he subject to federal ~ 

1. A treatment or service completion statement must be entered in 
the client•s progress notes when clients have not received 
treatment in six months or when termination is mutually agreed 
upon by client and service provider, or when it has been 
determined by a multidisciplinary team that a client no longer 
needs treatment or that treatment is inappropriate. 

2. When the service completion statement has been finalized, the 
closure must be entered on the data collection system. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
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General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-04-08. Records maintenance. 

1. The regional director shall designate a staff person who is 
responsible for the safekeeping of each client 1 s record. 

2. All data and 
confidential. 

information in the client•s record is 

a. Records must be maintained in accordance with federal and 
state confidentiality requirements. 

b. Upon written request, the client•s record is available to 
the client, or to any person designated by the client, for 
review unless a legally sufficient basis for denying the 
client access to the record has been established. The 
center shall establish policies which encourage clients to 
seek professional assistance while undertaking a review of 
records, and which prevent the alteration of any record 
during a review. 

3. The human service center shall comply with department policies 
and procedures concerning records management. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

AGENCY SYNOPSIS: Regarding proposed amendments 
Administrative Code Article 75-05 Human Service 
Standards. 

to North Dakota 
Center Licensure 

Section 75-05-05-01 Mental retardation - Developmental disabilities 
program - Case management: Redefines the developmental disabilities 
program as mental retardation - Developmental disabilities program
Case management. Provides for designation of a regional mental 
retardation-developmental disabilities program administrator. Requires 
that case management services be provided in accordance with chapter 
75-04-06 and outlines written procedures to be maintained. 

Section 75-05-05-02- Vocational rehabilitation: Provides that a report 
of at least 10% of the vocational rehabilitation client files must be 
available to the regional director . Further requires that all 
activities be conducted in compliance with 34 CFR part 361. 

Section 75-05-05-03 Supervision and 
services: Requires that a 11 reports of 
neglect in a region be reviewed for 
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Administrative Code chapter 75-03-19. Requires a regional 
representative of county social services programs to assure county 
access to a multidisciplinary child protection team and that child abuse 
and neglect information be entered into a data base. Specifies that the 
regional representative monitor all foster care placements for children 
in accordance with federal law. Requires that the representative review 
all foster care placements with the appropriate permanency planning 
committee and issue approvals for placements. Specifies other duties of 
the regional representative including providing for regular inservice 
training with respect to foster care and deletes certain other duties of 
the regional representative. Requires the regional representative to 
review each adult family foster care licensing study; to approve or deny 
a license and, where appropriate, revoke a license; and to provide 
technical assistance and interpretation of policies, procedures, rules, 
and law related to adult family foster care licensure standards. 

Section 75-05-05-04 Community correction program: Repeals this 
section relating to the community correction program. 

Section 75-05-05-05 -Aging services: Specifies federal law applicable 
to aging services. Requires community education in gerontology. 

Section 75-05-05-06 Long-term care ombudsman program: Repeals this 
section concerning the employment of a regional ombudsman for long-term 
care facilities and requirements of the ombudsman program and staff. 

75-05-05-01. Mental retardation- Developmental developmental 
disabilities program- Case management. 

+-:- H the htmran service center operates developmental disability 
programs subject t-o licensure ttnder chapter 75 64 61, the 
center nm-st be accredited by the accreditation council T-or 
developmentally disabled persons ttS"±1Tg the nm-st recent 
standards applicable at the tinre o-f survey by the council. 

27 The regional director ~ designate a regional developmental 
disabilities program administrator. 

htmran sezvice center ~ provide C'a"S"e management 
services t-o eligible developmentally disabled persons. 

"d7 There nrttst be written procedures t-o provide T-or 
oppox tun it ies T-or the indio idual 01:' the indh idual' s 
family t-o request a change o-f the person responsible T-or 
coordinating the individual's service p-1-an-:-

tr.- The average caseload o-f the developmental disabilities 
C"Z!"S'e management tnri:t nrttst be no greater tinm "S"±x-ty clients 
p-er C1t'S'e' managet. 

e-:- The developmental disabilities ease manager assigned t-o an 
individual w±H be responsible T-or coordinating the 
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individual's OVeLall indhidua1 seLvice p-1-an-;-
developmental disabilities C'd'S'e manageL:-

++-}- At tends t-o the tutaT spech am o-f the individual's 
need-s including, bttt not limited to. housing, family 
zelationships, social activities, education, finance, 
employment, health (including special health needs), 
xectealion, mobility, pLotective sezvxces, and 
zecozds, 

+r+ Locales, obtains , d1Td cooLdinales SeLvices a-s heeded 
by the indio ±dual, 

t-5-7 Secures relevant d1!ta -from ottrer agencxes ptoviding 
seLvices. t-o maintain a caLLent individual seLvice 

+itt Pzovides documentation concexning coordination o-f the 
indio idual set vice p-hrn-1-

+5+ Visits eaetr o-f ttre peLsons on the C"d'S'e manageL's 
caseload at the-ir residences and day pLogLams a-s 
Lequhed by depaLlment policies d1Td pLoceduLes, 

+67 Reviews the individual pLogLam p-i-an pLepaLed by eaetr 
pLovideL t-o assuLe that ttre Lesulting compLehensive 
p-l-an o-f care identifies seLvices t-o he pLovided. ttre 
service pzovidet, ttre t-±nte o-f sezvice provision , d1Td 
ttre fLequencg o-f ttre seLvice, 

~ Inletvenes, when necessarJI, to assuze implementation 
o-f the indio ±dual seL vice p-hrn-1-

-f-8-7 Requests, when necessazy, teview 'O"f ttre individual 
seLvice p-i-an by the individual's inleLagencg t-e-a1Tr1-

+9+ Requests, when 
PLOgLam p-l-an by 
t-e-a1Tr1- d1Td 

necessaLg, Leview o-f the individual 
ttre indio idual' s inleL disc ipl inar g 

-f-HH- Initiates ttre hansfeL o-f ttre individual t-o another 
SeL vice or agency, when Stteh h ansfeL ±s appr opt iate 
t-o nre-et the individual's needs. 

1. The regional director shall designate a regional mental 
retardation-developmental disabiliti es program administrator . 

2. The average caseload of the mental retardation-developmental 
disabilities case management unit must be no more than sixty 
clients per case manager. 

3. Mental retardation-developmental disabilities case management 
services will be provided in accordance with chapter 75-04-06. 
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4. The center will maintain written procedures to provide for: 

a. Client admission. 

b. Assignment of a mental retardation-developmental 
disabilities case manager. 

c. A client or a client•s legal representative to request a 
change in case manager. 

d. Development of an individual service plan. 

e. The completion of program reviews. 

f. A regional referral committee to coordinate adult 
referrals. 

g. A regional review team to review out-of-home placement 
options for children. 

h. Interregional transfers. 

i. Case closings. 

5. A human service center that operates programs subject to 
licensure under chapter 75-04-01 must maintain a current 
license from the division of developmental disabilities for 
those programs. Programs in compliance with chapter 75-04-01 
will not be subject to human service center licensure 
standards. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-05-02. Vocational rehabilitation. 

1. The regional director shall designate a full-time vocational 
rehabilitation administrator. 

2. The vocational rehabilitation administrator shall establish 
annual goals and objectives identifying, as a minimum, the 
following: 

a. Number of clients to be served and rehabilitated; 

b. Major regional initiatives in service delivery; and 

c. Job placement activities. 
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3. The vocational rehabilitation administrator shall follow the 
appeals procedures outlined in chapter 75-01-03 and shall 
inform all clients or potential clients of the client 
assistance program . 

4. Client files must be monitored to assure appropriateness of 
services using the status life guidelines. 

a. At least ten percent of the client files will be reviewed 
annually using the case review schedule . A report of the 
results and recommendations of the review w±rr must be 
submitted available to the regional director:;- ±f 
teqaested. 

b. Tttere mttst he a tecotded contact rith '0'1" on behalf o-£ the 
client within the past ninety days unless the previous 
tecozdiny explains why a contact ±s not necessazy All 
activities from referral status to closure will be 
conducted in compliance with federal regulations [34 CFR 
part 361]. 

5. The vocational rehabilitation administrator monitors the 
encun1btance obligation of funds and bills paid to ensute 
assure that obligations o-£ available funds are appropriately 
expended or canceled. 

History : Effective November 1, 1987; amended effective December 1, 
1991 . 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-05-03. Supervision and direction of county social services. 

1. The regional director shall designate a regiona l 
representative of county social setvice services programs. 

2. With respect to child protective services, the regiona l 
representative shall: 

a . Review all reports of suspected child abuse and neglect i n 
the region and determine if they are investigated in 
accordance with North Dakota Century Code chapter 50-25 . 1 
and depattment policy chapter 75-03-19; 

b. Determine if the investigative completion time frames and 
appropriate ch i ld protective services are prov i ded i n 
accordance with chapter 75-03-19; 

c . Provide technical assistance in child abuse and neglect 
services; 
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d. Provide final determinations of probable cause or no 
probable cause for all child abuse and neglect cases in 
the region; 

e-:- Ref"er aH:- clt±rd abus-e and Jle g 1 e c t 'C'a"S"e"S' where th-ere ±s a 
ptobable ed'ttS"e determination t-o the apptoptiate ja11enile 
COUI t, 

£7 e. Provide investigative services for reports of 
institutional child abuse or neglect in the region; 

g-:- f. Establish and cha±r aH:- count~ or malticoanty clt±rd 
ptotection t-eams -in the Iegion and assaie that they 11re"e't
at- ~ monthly Assure county access to a 
multidisciplinary child protection term; 

g. Assure that child abuse and neglect information is entered 
into date base; 

h-:- Maintain a tegional To-g concetning aH:- clt±rd abus-e and 
neglect repotts and the disposition 'O'f tho-se Iepotts, and 

±-:- h. Provide or arrange for an 
services for counties for 
service board staff. 

orientation 
appropriate 

in children•s 
county social 

3. With respect to foster care services for children, the 
regional representative shall: 

a. Monitor all placements and review all court orders for 
compliance with the prov1s1ons of Pablic haw 96 272 
title I of the Adoption Assistance and Child Welfare Act 
of 1980 [Pub. L. 96-272, 42 U.S.C. 670 et seq.] and 
section 427 of title IV-B of the Social Security Act [42 
u.s.c. 627]; 

Chair each county or multicounty permanency 
committee in the region and assure they 
conformance with section 75-03-14-06; 

planning 
meet in 

c. Review all foster care placements and pending placements 
with the appropriate permanency planning committee; 

d. Issue approvals for group and residential foster care 
placements for the region; 

Jr.- e. Review a 11 foster care grievances in the region to 
determine if they are carried out in compliance with state 
law and policy; 

e7 f. Maintain a regional log of all children in foster care; 
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Approve and arrange for specialized foster 
payments ptogtam therapeutic and shelter 
service payments for all appropriate cases in 

c-are setvice 
foster care 
the region; 

h. Apptove aH- tefeuals f-or group or tesidential fostet c-are 
placements f-or the tegion and teview rith the petmanency 
planning committee, and Develop and supervise special 
projects in the region; 

e7 i. Conduct an annual licensing study of each group home or 
residential child care facility in the region and forward 
the study and recommendation to the department; 

~ ~ Review each family foster care licensing study conducted 
in the region and approve, and issue the license, or deny 
the license and provide appropriate notice to applicant; 

k. Where appropriate, revoke foster care licenses and provide 
notice to the licensee; 

r.-1. Provide technical 
policies, procedures, 
care services7~ 

assistance and 
rules..t and laws 

interpretation of 
related to foster 

m. Provide or arrange for regular inservice training related 
to foster care issues for county social workers, division 
of juvenile services staff, and private agencies. 

~ W±th tespect to homemaket home health a-±d setoices, the 
tegional teptesentative shaH-:-

1r.' Conduct 'Bn annual atteH:t on ttre cettification o-f e-aeh 
county homemaket home health a-±d setoice and 'S'e'1Td 'S'ttCh 
tepott to the depattment no Tater tinm Becembet 
thitty fitst o-f ttre ye-ar pteoious to the effective date o-f 
the license, 

b-:- Ptooide technical assistance to counties tegatding aspects 
'O'f the homemakez home health a-±d sezvices, 

e-:- Pto,ide arzange f-or tt aining to new homenraket 
supezvisoxs ±n ttre region, and 

d-:- Serve on the county intetoiewing p-an-e± f-or the selection 
o-f aH- new homemaket and home health a-ide-s ±n the tegion. 

57 4. With respect to early childhood services (day care services), 
the regional representative shall: 

a. Approve, deny, or revoke all early childhood home, group, 
and center license applications, as well as license 
applications for preschool educational facilities, and 
provide formal notification to all applicants; 
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b. Provide technical assistance regarding 
procedures, rules, and laws for early childhood 
in the region; and 

po 1 i ci e s, 
services 

c. Provide or arrange for inservice training for early 
childhood licensing staff regionwide. 

&7 5. With respect to unmarried minor parent services, the regional 
representative shall provide technical assistance for services 
to unmarried minor parents. 

r. W±ttt :r:espect t-o work incentive p:r:og:r:am +WTN+ se:r:\lices, the 
regional :r:ep:r:esentative straH provide technical assistance £'0'1." 
the work incentit~e p10og:r:am. 

8-:- W±ttt :r: espec t t-o hom-e and COiiillltmit~ based se10 vices (IICDS) £'0'1." 
aged and disabled, the 10egional :r:ep:r:esentative sh-a-3±:-

a-:- A10 r auge £'0'1." or conduct tJ: aining 10 elated t-o hom-e and 
commonit~ based se10vices, 

Jr.- Pto\lide technical assistance and inteiOp:r:etation 'V"f 
policies, p:r:ocedu:r:es, roles, and ~ related to home and 
conunullity based set vices, 

e-:- t1ouitor ser11ices p:r:ovided and :r:ei111bursemeuts clain1ed tr1'T'der 
the hom-e and coumrunity based set\lices p:r:ogtalft, 

d-:- Resolve compliance disctepancies se:r:vices and 
:r: eimbu:r: sements tr1'T'der the hom-e and collnnunity based set vices 
ptogram, and 

'e'7 Act on indio ±dual C"a'r'e phm-s submit led £'0'1." services to b-e 
p:r: o o ided tr1'T'der the medicaid t~aive10 pt ogr an1 £'0'1." aged and 
disabled. 

97 6. With respect to crippled children's services, the regional 
representative shall: 

a. Provide technical assistance to 
staff in the administration of 
services; and 

county social service 
crippled children's 

b. Provide 10egional supenision Cooperate and coordinate with 
the department's division of crippled children's services 
and the county social service boards for the provision of 
all crippled children field clinics. 

7. With respect to adult family foster care licensure services, 
the regional representative shall: 

a. Review each adult family foster care licensing study 
conducted in the region and approve and issue the license, 

1244 



or deny the - license and provide appropriate notice to 
applicant; 

b. Where appropriate, revoke adult family foster care 
licenses and provide notice to the licensee; and 

c. Provide technical assistance and interpretation of 
policies, procedures, rules , and laws related to adult 
family foster care l icensure standards . 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-05-04. Community correction program. The tegional dhectot 
~ designate a petson who ±s tesponsible -for the community cottection 
ptogtam. wtr±eh llll%'St include the following fottr lll"a"j-oT components :
Repealed effective December 1, 1991. 

+-:- State youth authot ity (SYA). 

a-:- Al-l- youth c omm i tl e d +o state youth au tho 1 it y sind-}- h-1n-e a 
'V"Zrl-±d ecmrt 0"1"d-er £rom the o 1 ig ina t in g j u v en il e ecmrt -a£ 
jut isdiclion . 

client managemeJtl set vices sind-}- include the 

following:-

+1-t The admission ptocess nrtiri' involve a face to face 
intetview w-ith the youth and the youth's family when 
possible . 

+rt The admission ptocess llll%'St include obtaining an 
apptoptiate telease '0£ infotmation form £rom the 
pateuts, guardian, or Tegzd- custodian . 

+57 Th-ere llll%'St b-e a diagnostic testing and evaluation 
ptocess -for a-l-1- youth committed +o state youth 

authot ity by ptofessional staff within snty days -a£ 
tefettal a-s nnry b-e necessaty . 

~ The diagnostic testing and evaluation pt·ocess nrtiri' 
include a tepott wtr±eh nrtiri' b-e sent +o the committing 
juvenile ecmrt within t-en days -a-fter the completion 
~the evaluation. 

Th-ere llll%'St b-e a wt i tten youth set vice 
the diagnostic testing and evaluation 

phm b-a-s-ed on 
ptocess and 

completed within snty wotking days -a£ admission . 
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ffr+ :rhe yottth service p-hm nnrst include a placement 
choice wh-±ch ±s ±n the i-el!-st restrictive environment 
appropriate "foT treatment or rehabilitation, the nmne 
'V"f the youth, C'd"S'e status, i-e-g-aT status, presenting 
ptoblents, lteatmenl p-hm goa-l-s 'd1Td objectives, 
treatment program ptogress during pc!I"S"t- quarter ~ 
include action or 'Step's taken, stat-e yottth authority 
wozker 1 s recolnmeudalions, 'd1Td appropriate signatures 
+o include supervisor. 

f-T+ The yottth set v ice p-hm nnrst b-e t e v ie wed rl i-e-a-st 
eTeTY three months, howe~et, th±s p-hm m-ay b-e 

reviewed 'd1Td revised to reflect the ongoing treatment 
'd1Td t ehab il it at ion n-e-e-cts 'V"f the you lh. 

+&+ A written quarterly report nnrst b-e 'S'ent to the 
committing C"'1lTt on the cattent status 'd1Td progress 
'V"f e1tCh yottth committed to st-ate youth authority. 

A writteu commuJtily placement agteement 
completed 'd1Td revised a-s necessary "foT 
committed to stat-e youth authority. 

signed release o-f infotmation form £rom the 
patents, guardian, or Te-g-a-1- custodian stnrH b-e 

included ±n the tefettal ptocess "foT rl± yottth 
committed to st-ate youth authot ily who need lt ealment 
or thetapy wh-±ch the htt!tnm setvice centet does not 
provide . 

e-:- The htt!tnm service center stnrH provide C'8"S'e' management 'd1Td 
ttealment or tehabililalion services to rl± youth 

committed to stat-e youth aulhotily. 

d-:- St-ate yottth a a ll 1 o 1 i l y stl!ff stnrH lll'd'ke rl i-e-a-st one 
face to face 'd1Td one additional contact e-v-ery month "foT 
e-aeh youth 'd1Td fa1nily tesiding within the regional setvice 
m:-ea 'd1Td one co nl act e1tCh month "foT e1tCh youth 'd1Td family 
tesiding outside the tegional service -are-a-:-

e-:- A "S"tl!te youth aut! tot i l y stl!ff pet s 011 stnrH ~ on the 
petntanency planning committee "foT rl± youth committed to 
st-ate youth aulhot ily 'd1Td to b-e placed ±n fostet t:"dr'e7 

-f-7 !fhere nnrst b-e doc amen l a l ion that rl± yottth h-ave be1:m 
infot tned 'V"f the-iT e-:hr±-l- 1 igh l s 'd1Td pt o v ided mt expl an at ion 
a-s to why out of home placement ±s ±n the youth's b-est 
interest . 

r. Documentation ±n the youth's C'8"S'e' £±1-e nnrst include 
correspondence t-o youth, parents, C"'1lTt o-f jurisdiction, 
'd1Td oth-er coordinating agencies a-s appropriate. 
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t-:- Bpon 1eceipt o-f a 1equest £rom th-e -state indushial school, 
wtri:clt ±s -in compl iauce w-ith th-e ca11 eut in te1 agency conh act , 
community co11ection p1og1am st-a-ff w±H p1ovide afte1ca1e 
se1,ices to rlT youth wh-o are committed directly to the -state 
iudush ial school by th-e cou1 t. 

3--7 Bpon 1efe11al o-f rlT youth wh-o h-av-e-; '0'1." who are likely to 
h-av-e-; conflicts w-ith th-e hr-. commau±t:~ cotzection p1 og1 a111 
rl-aff 'Sintl± plo,ide '0'1." artange Tor th-e pxovision o-f 
supel,ision, counseling, and t1eatment. 

4-:- Commutti ty cor t ec l iott program rl-aff 'Sintl± complete a placement 
and in,estigatiou 1epo1t. and 'Sintl± p1ovide C'd"S'e management '0'1." 

supexvisiou, counseling, and treatment 
wh-o ±s 1efe11ed th1ough an iute1state 
state. 

se1vices 'for any youth 

compact £rom anothe1 

History: Effective Noven1be1 h ~ 
General Authority: NBe€ 50 06 05.2 
Law Implemented: NBe€ 50 06 05 . 2 

75-05-05-05. Aging services. The regional 
designate a regional aging services coordinator. The 
service coordinator, or a designee, shall: 

director 
regional 

shall 
aging 

1 . Develop a plan of advocacy for services to older persons i n 
the region. 

2. Conduct public hearings: 

a . Concerning the state plan on ag i ng ; and 

b. Concerning the state funding plan for title III of the 
Older Americans Act Comprehensive Service Amendments of 
1973 [Pub. L. 93-29, 42 U.S.C. 3021 et seq.]. 

3. Publish and distribute information to older persons. 

4. Provide and document technical assistance to service providers 
on : 

a . Senior organ i zations' development and operation; 

b . Program and service development and implementation; 

c . Resource development; 

d . Funding requests under title III of the Older Americans 
Act Comprehensive Service Amendments of 1973 [Pub. L. 
93-29 , 42 U.S . C. 3021 et seq . ] ; 

e . Title III audit resolution; and 

1247 



8-7 

.cr.-

f. Senior center acqnisitiou, renovation. and constrnction. 
Program and service accessiblity. 

5. Review and evaluate title III funding requests and grant or 
contract revisions for fiscal and programmatic accuracy and 
compliance with grant application and contracting 
requirements. 

6. Conduct and document formal onsite fiscal and programmatic 
assessments of all title III funded service providers. 

!:f-7- ~!onitor tire service and fiscal performance. dat-a o-f eaclt 
t±H:-e Hr fnnded service provider. 

7. Provide financial and or arrange for program training for 
title III funded service providers as appropriate. 

8. Promote Provide or arrange for community education and 
training in areas of gerontology. 

+&-:- 9. Implement and eoalnal:e outcomes o-f selected federal and state 
aging program initiatives included in the state plan on aging 
and evaluate the results of such initiatives. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-05-06. Long-term care ombudsman program. The regional 
dhecl:or o-f tire lnmtan service center 'S'lnrl-t employ a regional ombudsman 
-ftrr long term care facilities designated by tire executive director o-f 
tire department: and maintain a 'S"hrff who 'S'lnrl-i:- Repealed effective 
December 1, 1991. 

+:- 9-arry O'tt'l:- tire responsibilities assigned by tire st-at-e long l:erm 
care ombudsman -±n accordance w-ith N-orth Dakota Gentnry &o-d-e 
chapter 59 19.1. 

2;-:- ¥±s-it eaclt long term care facility in tire region. 

3-;- m tire in,estigal:ion and resolution o-f complaints l1l'1!tCh!: by 'O'r 

on behalf o-f long term care facility residents:-

a-:- Follow departmental procedures established -ftrr tire 
statewide nniform reporting system. 

b-:- F±l-e a eopy o-f tire 'f-ind C1!"S'e' c los nr e r ep or t w-ith tire 
statewide nniform reporting system. 

c-:- Maintain a filing system -ftrr tire purpose o-f documenting 
pertinent in forma 1: ion cancer tdng tire 'CC!l"S'e"':" 
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Identify document 
tesidents, and where within 

issaes affecting long tetm eare 
the aathotity of the tegional 

ombadsman, aet on tho-s-e 1ssaes. 

5-:- Ptooide t-o the pablic, infotmation and edacation on long tei111 
eare issaes. 

6-:- Reczuit:; select, ltain, and cetlify connnunity t~olunteez 

ombadsmen, and ptooide technical assistance and sapetoision t-o 
tiTe1!t7 

History: Effective November h +9-8-T-:
General Authority: NB€€ 59 96 95.2 
Law Implemented: NB€€ 59 96 95.2 
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JANUARY 1992 

75-02-06-01. Definitions. In this chapter, unless the context or 
subject matter requires otherwise: 

1. 11Accrual basis" means the recording of revenue in the period 
when it is earned, regardless of when it is collected, and the 
recording of expenses in the period when incurred, regardless 
of when they are paid. 

2. "Actual rate" means the facility rate for each cost category 
calculated using allowable historical operating costs and 
adjustment factors. 

3. "Adjustment factors" means indices used to adjust reported 
costs for inflation or deflation based on forecasts for the 
rate year. 

4. 11 Admission 11 means any time a resident is admitted to the 
facility from an outside location, including readmission 
resulting from a resident being hospitalized. 

5. 11 A 11 owabl e cost" means 
appropriate adjustments 
regulations. 

the facility•s actual 
as required by medical 

cost after 
assistance 

6. 11 Chain organization" means a group of two or more health care 
facilities which are owned, leased, or, through any other 
device, controlled by one business entity. This includes not 
only proprietary chains, but also chains operated by various 
religious and other charitable organizations. A chain 
organization may also include business organizations which are 
engaged in other activities not directly related to health 
care. 
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7. 11 Community contribution 11 means contributions to c1v1c 
organizations and sponsorship of community activities. It 
does not include donations to charities. 

8. 11 Cost category 11 means the classification or grouping of 
similar or related costs for purposes of reporting, the 
determination of cost limitations, and determination of rates. 

9. 11 Cost center11 means a division, department, or subdivision 
thereof, group of services or employees or both, or any unit 
or type of activity into which functions of a facility are 
divided for purposes of cost assignment and allocations. 

10. 11 Cost report 11 means the department approved form for reporting 
costs, statistical data, and other relevant information of the 
facility. 

11. 11 0epartment 11 means the department of human services. 

12. 11 0epreciation 11 means an allocation of the cost of an asset 
over its estimated useful life. 

13. 11 0esk audit rate11 means the rate established by the department 
based upon a review of the cost report submission prior to an 
actual audit of the cost report. 

14. 11 0irect costing 11 means identification of actual costs directly 
to a facility or cost category without use of any means of 
allocation. 

15. "Ditect C!t1:"'e costs" nte1m"S the "C'O"St categor31 £or allowable 
musing and therap31 costs. 

+&-:- 11 Employment benefits 11 means fringe benefits and payroll taxes. 

t-r-7 16. 11 Established rate 11 means the rate paid for services. 

+a-:- 17. 11 Facility11 means a nursing facility not owned or administered 
by state government. It does not mean an intermediate care 
facility for the mentally retarded. 

11 Fair market value 11 means 
sold in the open market in a 
unrelated parties. 

value at which an asset could be 
transaction between informed, 

~ 19. 11 Freestanding facility 11 means a nursing facility .which does 
not share basic services with a hospital-based provider. 

£+-:- 20. 11 Highest market driven compensation 11 means the highest 
compensation given to an employee of a freestanding facility 
who is not an owner of the facility or is not a member of the 
governing board of the facility. 
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£-2-:- "Inditect eare costs" llte"2m'S the 'C'O"St category for allowable 
admiuist:t at ion, plant, hoasekeeping, medical records, 
chaplain, pharmacl', 'd1Td dietary, exclusive o-f -f'O"'"d costs. 

21. 11 Hospital leave day 11 means any day that a resident is not in 
the facility, but is in an acute care setting as an inpatient. 

s-:- 22. 11 In-house resident day 11 for nursing facilities means a day 
that a resident was actually residing in the facility and was 
not on therapeutic leave or in the hospital. "In-house 
resident day 11 for hospitals means an inpatient day. 

~ 23. "Limit rate" means the rate established as the maximum 
allowable rate for a cost category. 

25-:- 24. "Lobbyist" means any person who in any manner, directly or 
indirectly, attempts to secure the passage, amendment, defeat, 
approval, or veto of any legislation, attempts to influence 
decisions made by the legislative council, and is required to 
register as a lobbyist. 

2-&7 25. "Medical assistance program" means the program which pays the 
cost of health care provided to eligible recipients pursuant 
to North Dakota Century Code chapter 50-24.1. 

~ 26. "Medical records costs" means costs associated with the 
determination that medical record standards are met and with 
the maintenance of records for individuals who have been 
discharged from the facility. It does not include maintenance 
of medical records for in-house residents. 

Z!-&:- "Other ditect eare costs" llte"2m'S the 'C'O"St category for 
allowable activities, social setvices, laundry, 'd1Td fu'O'd 
costs. 

£-9-:- 27. "Private room" means a room which is equipped for use by only 
one resident. 

3-tr.- 28. "Property costs 11 means the cost category for allowable real 
property costs and other costs which are passed through. 

0+-:- 29. "Provider" means the organization or individual who has 
executed the provider agreement with the department. 

-3-2-:- 30. "Reasonable resident-related cost" means the cost that must be 
incurred by an efficiently and economically operated facility 
to provide services in conformity with applicable state and 
federal laws, regulations, and quality and safety standards. 
Reasonable resident-related cost takes into account that the 
provider seeks to minimize its costs and that its actual costs 
do not exceed what a prudent and cost-conscious buyer pays for 
a given item or services. 
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-3-3-:- 31. 11 Related organization 11 means an organization which a provider 
is, to a significant extent, associated with, affiliated with, 
able to control, or controlled by, and which furnishes 
services, facilities, or supplies to the provider. Control 
exists where an individual or an organization has the power, 
directly or indirectly, significantly to influence or direct 
the policies of an organization or provider. 

32. 11 Resident 11 means a person who has been admitted to the 
facility, but not discharged. 

~ 33. 11 Resident day 11 in a nursing facility means all days for which 
service is provided or for which pay~ent is ordinarily sought, 
including hospital, leave, and nord and leave days. The day 
of admission will be counted. The day of death will be 
counted, but not the day of discharge. 11 Resident day 11 in a 
hospital means all inpatient days for which payment is 
ordinarily sought. 

34. 11 Significant capacity increase 11 means an increase of fifty 
percent or more in the number of licensed beds or an increase 
of twenty beds, whichever is greater; but does not mean such 
an increase by a facility which reduces the number of its 
licensed beds and thereafter relicenses those beds, and does 
not mean an increase in a nursing facility•s licensed capacity 
resulting from converting beds formerly licensed as basic care 
beds. 

35. 11 Standardized resident day 11 means a resident day times the 
classification weight for the resident. 

36. 11 Therapeutic leave day 11 means any day that a resident is not 
in the facility or in a hospital. 

History: Effective September 1, 1980; amended effective December 1, 
1983; June 1, 1985; September 1, 1987; January 1, 1990; January 1, 1992. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-02.2. Direct care costs. Direct care costs include only 
those costs identified in this section. 

1. Therapies: 

a. Salary and 
and physical 
reported in 
direction of 

employment benefits for speech, occupational, 
therapists, or for personnel, who are not 

subsection 2, performing therapy under the 
a licensed therapist. 

b. The cost of noncapitalized therapy equipment or supplies 
used to directly provide therapy, not including office 
supplies. 
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c. Training which is required to maintain licensure, 
certification, or professional standards, and the related 
travel costs. 

2. Nursing: 

a. Salary and employment benefits for the director of 
nursing, nursing supervisors, inservice trainers for 
nursing staff, registered nurses, licensed practical 
nurses, quality assurance personnel, nurse aides, 
orderlies, and ward clerks. 

b. Routine nursing care supplies wh±eh are~ 

+++ ~ including items that are furnished routinely 
and relatively uniformly to all residents; ~ 
gowns, wat-er pitchers, basins, bedpans, etc-:-

+t+ ~ items stocked at nursing stations or on the 
floor in gross supply and distributed or utilized 
i ndi vi dually in sma 11 quantities; ~ alcohoL 
applicators, cotton balls, incontinent supplies, 
bandaids, antacids, aspirins, nonlegend -drugs 
ordinarily kept on ham:l-; suppositories, tongne 
depressors, sha111poo, deodorants, mouthwashes, 
kleenex, toothpaste, denture cleaner, etc-:-

+37 ~ and items utilized by individual residents 
which are reusable, vary by the needs of an 
individual, and are expected to be available in the 
facility,~ ±ce ha-gs-; bedrails, canes, crutches, 
walkers, traction equipment, other durable medical 
eqnipment and wheelchairs, except for motorized, 
heavy-duty, specialized wheelchairs purchased at a 
cost in excess of one thousand dollars, and 
wheelchairs other than the type normally provided by 
the facility. 

~ Ti:-ewrs wh±eh eonre within i:iTe definitions set -forth ±n 
i:iTe personal !t'e"e1i-s guidelines 'O'f the guidelines £or 
routine drugs, supplies, 
facilities 8S issued by 
division. 

and eqnip111ent £or unrsing 
Jlledical set vices 

c. Training which is required to maintain licensure, 
certification, or professional standards requirements, and 
the related travel costs. 

d. Routine hair care, including grooming, shampooing, and 
cutting. 

History: Effective 
General Authority: 

January 1, 1990; amended effective January 1, 1992. 
NOCC 50-24.1-04, 50-24.4-02 
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Law Implemented: NOCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-02.6. Cost allocations. 

1. Direct costing of allowable costs will be used whenever 
possible. For facilities which cannot direct cost, the 
following allocation methods are to be used: 

a. For nursing facilities that are combined with a hospital 
or have more than one license (including basic care), the 
following allocation methods must be used: 

(1) Nursing salaries which cannot be reported based on 
actual costs are to be allocated using time studies. 
Time studies must be conducted at least semiannually 
for a two-week period or quarterly for a one-week 
period. The time study must represent a typical 
period of time when employees are performing normal 
work activities in each of their assigned areas of 
responsibilities. Allocation percentages based on 
the time studies are to be used starting with the 
next pay period following completion of the time 
study or averaged for the report year. The 
methodology used by the facility may not be changed 
without approval by the department. If time studies 
are not completed, nursing salaries will be allocated 
based on revenues for resident services. 

(2) Salaries for a director of nursing or nursing 
supervisors which cannot be reported based on actual 
costs or time studies must be allocated based on 
nursing salaries or full-time equivalents (FTEs) of 
nursing staff. 

(3) Staff development or inservice trainer salaries must 
be allocated ~ on salaties to nursing and 
therapies based on the ratio of nursing and therapy 
salaries to total salaries, to non-long term care 
based on the ratio of non-long term care salaries to 
total salaries, and to administratien based on the 
ratio of total salaries less nursing salaries, 
therapy salaries, and non-long term care salaries to 
total salaries. 

(4) Other nursing costs must be allocated based on 
resident days. 

(5) Therapy costs, other than therapy salaries and 
purchased services, must be allocated based on the 
ratio of therapy salaries and purchased services in 
the nursing facility to total therapy salaries and 
purchased services. 
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(6) Dietary and food costs must be allocated based on 
number of meals served or in-house resident days. 

(7) Laundry costs must be allocated on the basis of 
pounds of laundry. 

(8) Activity costs must be allocated based on in-house 
resident days. 

(9) Social service costs must be allocated based on 
resident days. 

(10) Housekeeping costs must be allocated based on usable 
weighted square footage. 

(11) Plant operation costs must be allocated based on 
usable weighted square footage. 

(12) Medical records costs must be allocated based on the 
number of admissions or discharges and deaths. 

(13) Pharmacy costs for consultants must be allocated 
based on in-house resident days. 

(14) Administration costs must be allocated on the basis 
of the percentage of total adjusted cost, excluding 
property, administration, and chaplain, in each 
facility. 

(15) Property costs must be allocated first to a cost 
center based on square footage. The property costs 
allocated to a given cost center will then be 
allocated using the methodologies set forth in this 
section for that particular cost center. 

(16) Chaplain costs must be allocated based on the 
percentage of total costs, excluding property, 
administration, and chaplain. 

(17) Employment benefits must be allocated based on the 
ratio of salaries to total salaries. 

b. If any of the allocation methods in subdivision a cannot 
be used by a facility, a waiver request may be submitted 
to the medical services division. The request must 
include an adequate explanation as to why the referenced 
allocation method cannot be used by the facility. The 
facility must also provide a rationale for the proposed 
allocation method. Based on the information provided, the 
department will determine the allocation method that will 
be used to report costs. 
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c. Malpractice and4 professional liability insurance and4 
therapy salaries, and purchased therapy services must be 
direct costed. 

d. The costs of operating a pharmacy must be included as 
non-long term care costs. 

e. For purposes of this subsection, "weighted square footage" 
means the allocation of the facility's total square 
footage, excluding common areas, identified first to a 
cost category and then allocated based on the allocation 
method described in this subsection for that cost 
category. 

2. For nursing facilities that cannot directly identify salaries 
and employment benefits to a cost category, the following cost 
allocation methods must be used: 

a. Salaries, excluding staff development and inservice 
trainer salaries, must be allocated using time studies. 
Time studies must be conducted semiannually for a two-week 
period or quarterly for a one-week period; The time study 
must represent a typical period of time when employees are 
performing normal work activities in each of their 
assigned areas of responsibilities. Allocation 
percentages based on the time studies are. to be used 
starting with the next pay period following completion of 
time study or averaged for the reporting year. The 
methodology used by the facility may not be changed 
without approval by the department. If time studies are 
not completed, salaries and employment benefits will be 
allocated entirely to the indirect care costs, if any of 
the employee's job duties are included in this cost 
category. Otherwise, salaries and employment benefits 
will be other direct care costs. 

b. Staff development and inservice trainer salaries must be 
allocated to nursing and therapies based on the ratio of 
nursing and therapy salaries to total salaries and to 
administration based on the ratio of total salaries less 
nursing and therapy salaries to total salaries. 

c. Employment benefits must be allocated based on the ratio 
of salaries in the cost category to total salaries. 

3. Nursing facilities which operate or are associated with 
nonresident-related activities, i.e., apartment complexes, 
shall allocate administration costs as follows: 

a. If the costs of the nonresident-related activities exceed 
five percent of total nursing facility cost, exclusive of 
property, administration, and chaplain costs, 
administration costs must be allocated on the basis of the 
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percentage of total cost, excluding property, 
administration, and chaplain. 

b. If the costs of the nonresident-related activities are 
less than five percent of total nursing facility costs, 
exclusive of property, administration, and chaplain costs, 
administration costs must be allocated to each such 
activity based on the percent gross revenues for the 
activity is of total gross revenues; provided, however, 
that the allocation will not be based on a percentage 
exceeding two percent for each activity. 

c. If the provider can document, to the sati~faction of the 
department, that none of the nursing facility resources or 
services are used in connection with the 
nonresident-related activities, no allocation need be 
made. 

d. The provisions of this subsection 
activities of hospital and basic 
associated with a nursing facility. 

do not apply to the 
care facilities 

History: Effective January 1, 1990; amended effective January 1, 1992. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-03. Depreciation. 

1. Ratesetting principles require that payment for services 
should include depreciation on all depreciable type assets 
that are used to provide necessary services. This includes 
assets that may have been fully (or partially) depreciated on 
the books of the provider, but are in use at the time the 
provider enters the program. The useful lives of such assets 
are considered not to have ended and depreciation calculated 
on the revised extended useful life is allowable. Likewise, a 
depreciation allowance is permitted on assets that are used in 
a normal standby or emergency capacity. If any depreciated 
personal property asset is sold or disposed of for an amount 
different than its undepreciated value, the difference 
represents an incorrect allocation of the cost of the asset to 
the facility and must be included as a gain or loss on the 
cost report. 

2. Depreciation methods. 

a. The straight-line method of depreciation must be used. 
All accelerated methods of depreciation, including 
depreciation options made available for income tax 
purposes, are unacceptable. The method and procedure for 
computing depreciation must be applied on a basis 
consistent from year to year and detailed schedules of 
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individual assets shall be maintained. If the books of 
account reflect depreciation different than that submitted 
on the cost report, a reconciliation must be prepared by 
the facility. 

b. Providers shall project a useful life at least as long as 
the useful life guidelines published by the American 
hospital association. The provider may choose to use a 
composite useful life of ten years for all equipment and 
four years for vehicles. With the exception of assets 
purchased prior to July 1, 1989, all assets must be 
depreciated using the same methodology. 

3. Acquisitions. 

a. If a depreciable asset or special assessment has, at the 
time of its acquisition, a historical cost of at least one 
thousand dollars, its cost must be capitalized and 
depreciated over the estimated useful life of the asset. 
Cost during the construction of an asset, such as 
architectural, consulting and legal fees, interest, etc., 
should be capitalized as a part of the cost of the asset. 

b. All repair or maintenance costs in excess of five thousand 
dollars per project on equipment or buildings must be 

·capitalized and depreciated over the remaining useful life 
of the equipment or building repaired or maintained, or 
one-half of the original estimated useful life, whichever 
is greater. 

4. Proper records will provide accountability for the fixed 
assets and also provide adequate means by which depreciation 
can be computed and established as an allowable 
resident-related cost. Tagging of major equipment items is 
not mandatory, but alternate records must exist to satisfy 
audit verification of the existence and location of the 
assets. 

5. For purposes of this chapter, donated assets may be recorded 
and depreciated based on their fair market value. In the case 
where the provider's records do not contain the fair market 
value of the donated asset, as of the date of the donation, an 
appraisal must be made. The appraisal will be made by a 
recognized appraisal expert and will be accepted for 
depreciation purposes. The facility may elect to forego 
depreciation on donated assets thereby negating the need for a 
fair market value determination. 

6. Purchase of a facility and its depreciable assets as an 
ongoing operation. 

a. Determination of the cost basis 
depreciable assets of an ongoing 
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whether or not the transaction is a bona fide sale. 
Should the issue arise, the purchaser has the burden of 
proving that the transaction was a bona fide sale. 
Purchases where the buyer and seller are related 
organizations are not bona fide. The cost basis of a 
facility and its depreciable assets acquired as an ongoing 
operation is limited to the lowest of the following: 

(1) Current reproduction cost of the assets, depreciated 
on a straight-line basis over its useful life to the 
time of the sale; 

(2) Price paid by the purchaser (actual cost); 

(3) Fair market value of the facility or asset at the 
time of the sale; 

(4) In a sale not bona fide, the seller's cost basis, 
less accumulated depreciation; or 

(5) With respect to sales made on or after July 18, 1984, 
the seller's cost basis less accumulated 
depreciation, plus recaptured depreciation. 

(6) In the case of assets which have been previously 
owned by a hospital, or facility, and for which such 
hospital or facility has received payment, for 
services provided to recipients of benefits under 
title XVIII (medicare) or XIX (medicaid) of the 
Social Security Act, at a rate which reflects 
depreciation expense concerning those assets, the 
allowable acquisition cost of such assets to the 
first owner on or after July 18, 1984. 

b. The seller shall always use the sale price in computing 
the gain or loss on the disposition of assets. 

c. Appraisal guidelines. To properly provide for costs or 
valuations of fixed assets, an appraisal will be required 
if the provider: 

(1) Has no historical cost records or has incomplete 
records of depreciable fixed assets; or 

(2) Prior to July 18, 1984, purchases a facility without 
designation of purchase price for the classification 
of assets acquired. Prior to having an appraisal 
made, the provider must inform the state that it 
intends to have the appraisal made. At this time the 
provider shall also set forth the reasons for the 
appraisal and will make available to the department 
the agreement between the provider and the appraiser. 
The appraisal agreement should contain the appraisal 
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date, the estimated date of completion, the scope of 
the appraisal, and the statement that the appraisal 
will conform to the current medicare regulation on 
principles of reimbursement for provider cost. 

(3) Limitation. With respect to purchases occurring 
before July 18, 1984, the department will recognize 
appraised value not to exceed cost basis for tax 
purposes. In a 11 cases of major change, proper 
authority for expenditure shall be obtained. 

7. For rate years beginning on or after January 1, 1990, the 
department will recognize for depreciation purposes the 
difference of the actual purchase price of building and 
equipment for nonrelated party purchases finalized before 
July 1, 1987, and the cost basis established at the time of 
purchase. The department will continue to use the useful life 
and the cost basis established at the time the purchases were 
made in determining the basis of depreciation for a facility 
purchased as an ongoing operation on or after July 1, 1987. 
No adjustments will be allowed for any depreciable costs that 
exceeded the basis in effect for rate periods prior to 
January 1, 1990. 

8. Recapture of depreciation. 

a. At any time that the operators of a facility sell an 
asset, or otherwise remove that asset from service in or 
to the facility, any depreciation costs asserted after 
June 1, 1984, with respect to that asset, are subject to 
recapture to the extent that the -sa 1 e or di sposa 1 price 
exceeds the undepreciated value. If the department 
determines that a sale or disposal was made to a related 
party, or if a facility terminates participation as a 
provider of services in the medicaid program, any 
depreciation costs asserted after June 1, 1984, with 
respect to that asset or facility, are subject to 
recapture to the extent that the fair market value of the 
asset or facility exceeds the depreciated value. 

b. The seller and the purchaser may, by agreement, determine 
which shall pay the recaptured depreciation. If the 
par ties t"O the 'S'a'i-e do not inform the depar tnrent 'O'f the-ir 
agreement depreciation recapture amount is not paid in 
full · to the department within thirty days after the date 
of the sale, the department will offset the amount of 
depreciation to be recaptured against any amounts owed, or 
to be owed, by the department to the seller and buyer. 
The department will first exercise the offset against the 
seller, and shall only exercise the offset against the 
buyer to the extent that the seller has failed to repay 
the amount of the recaptured depreciation, plus interest. 
If the depreciation recapture amount is not paid in full 
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to the department within thirty days of the date of the 
sale, interest on the depreciation recapture amount from 
the date of sale is due to the department in addition· to 
the depreciation recapture amount. The interest accrues 
at the rate at which interest accrues against the state of 
North Dakota, under the Cash Management Improvement Act of 
1990, [Pub. L. 101-453; 31 U.S.C. 6501 et seq.] for 
refunds of federal medicaid funds received by the state, 
but not repaid to the federal agency, or six percent per 
annum, whichever is greater. Depreciation recapture 
amounts and interest payments made thereon to the 
department and the cost of borrowing for the purpose of 
repaying recaptured depreciation and interest on 
recaptured depreciation are not costs which are related to 
resident care. 

History: Effective September 1, 1980; amended effective December 1, 
1983; October 1, 1984; September 1, 1987; January 1, 1990; January 1, 
1992. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-12. Offsets to cost. 

1. Several items of income, whether in cash or in any other form, 
will be considered as offsets against various costs as 
recorded in the books of the facility. Any income which is 
received by the facility, with the exception of the 
established rate, income from payments made under the Job 
Training Partnership Act, and income from charges to private 
pay residents for private rooms or special services, will be 
offset up to the total of the appropriate actual cost. If 
actual costs are not identifiable, income will be offset up to 
the total of costs described in this section. If costs 
relating to income are reported in more than one cost 
category, the income must be offset in the ratio of the costs 
in each cost category. These sources of income include, but 
are not limited to: 

a. 11 Activities income 11
• Income from the 

department and the gift shop will be offset 
costs. 

activities 
to activity 

b. 11 Dietary income". Amounts received from or on behalf of 
employees, guests, or other nonresidents for lunches, 
meals, or snacks will be offset to dietary costs. 

c. "Drugs or supp 1 i es i ncome 11
• Amounts 

employees, doctors, or others not admitted 
will be offset to nursing supplies. 
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d. 11 Insurance recoveries income 11
• Any amount received from 

insurance for a loss incurred shall be offset against the 
appropriate cost category, regardless of when the cost was 
incurred, if the facility did not adjust the basis for 
depreciable assets. 

e. "Interest or investment income 11
• Interest received on 

investments, except amounts earned on funded depreciation 
or from earnings on gifts where the identity remains 
intact, shall be offset to interest expense. 

f. 11 Laundry income 11
• All amounts received for services 

rendered to or on behalf of employees, doctors, or others 
will be offset to laundry costs. 

g. 11 Private duty nurse 
providing of a private 
nursing salaries. 

income 11
• Income received for the 

duty nurse will be offset to 

h. 11 Rentals of facility space income 11
• Income received from 

outside sources for the use of facility space and 
equipment will be offset to property costs. 

i. "Telegraph and telephone income 11
• Income received from 

residents, guests, or employees will be offset to indirect 
costs. Income from emergency answering services need not 
be offset. 

j. "Therapy i ncome 11
• Income from medica10 e p-art B -and 

k. 

outpatient all therapy services will be offset to therapy 
costs. H thelOapy income ±s not identified by SO\llOCe, aH 
t:he10 apy income wi±t be offset:. 

11 Vending income 11
• Income from the sale of beverages, 

candy, or other items will be offset to the cost of the 
vending items or, if the cost is not identified, all 
vending income will be offset to administrative costs. 

1. "Bad debt recovery11
• Income for bad debts which have been 

previously claimed shall be offset to administrative costs 
in the year of recovery. 

m. 11 0ther cost-related income 11
• Miscellaneous income, 

including amounts generated through the sale of a 
previously expensed or depreciated item, e.g., supplies or 
equipment, must be offset to the cost category where the 
item was expensed or depreciated. 

2. Payments to a provider by its vendor will ordinarily be 
treated as purchase discounts, allowances, refunds, or rebates 
in determining allowable costs even though these payments may 

· be treated as 11 contri but i ons 11 or "unrestricted grants 11 by the 
provider and the vendor. However, such payments may represent 
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a true donation or grant. Examples include, but are not 
limited to, when: (1) they are made by a vendor in response to 
building or other fundraising campaigns in which communitywide 
contributions are solicited; or (2) the volume or value of 
purchases is so nominal that no relationship to the 
contribution can be inferred. The provider must provide 
verification, satisfactory to the department, to support a 
claim that a payment represents a true donation. 

3. Where an owner or other official of a provider directly 
receives from a vendor monetary payments or goods or services 
for the owner's or official's own personal use as a result of 
the provider's purchases from the vendor, the value of such 
payments, goods, or services constitutes a type of refund or 
rebate and must be applied as a reduction of the provider's 
costs for goods or services purchased from the vendor. 

4. Where the purchasing function for a provider is performed by a 
central unit or organization, all discounts, allowances, 
refunds, and rebates must be credited to the costs of the 
provider in accordance with the instructions above. These 
should not be treated as income of the central purchasing 
function or used to reduce the administrative costs of that 
function. Such administrative costs are, however, properly 
allocable to the facilities serviced by the central purchasing 
function. 

5. Purchase discounts, allowances, refunds, and rebates are 
reductions of the cost of whatever was purchased. 

History: Effective September 1, 1980; amended effective December 1, 
1983; October 1, 1984; September 1, 1987; June 1, 1988; January 1, 1990i 
January 1, 1992. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-12.1. Nonallowable costs. Nonallowable costs include, 
but are not limited to: 

1. Costs described as nonallowable under North Dakota Century 
Code section 50-24.4-07. 

2. Interest charges on fines or penalties, bank overdraft 
charges, and late payment charges. 

3. Assessments made by or the portion of dues charged by 
associations or professional organizations for lobbying costs, 
contributions to political action committees or campaigns, or 
litigation, except for successful challenges to decisions made 
by governmental agencies. Where the breakdown of dues charged 
to a facility is not provided, the entire cost is 
nonallowable. 
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4. Community contributions, employer sponsorship of sports teams, 
and dues to civic and business organizations, i.e., Lions, 
Chamber of Commerce, or Kiwanis, in excess of fifteen hundred 
dollars per cost reporting period. 

5. Home office costs which would be nonallowable if incurred by a 
facility. 

6. Stockholder servicing costs, including, but not limited to, 
annual meetings, annual reports and newsletters, accounting 
and legal fees for consolidating statements for security 
exchange commission proposes, stock transfer agent fees, and 
stockholder and investment analysis. 

7. Corporate costs which are not related to resident care, 
including reorganization costs, costs associated with 
acquisition of capital stock, and costs relating to the 
issuance and sale of capital stock or other securities . 

8. The full cost of items or services such as telephone, radio, 
and television, including cable hookups or satellite dishes , 
located in resident accommodations, excluding common areas, 
which are furnished solely for the personal comfort of the 
residents . 

9. Fundraising costs, including salaries, advertising, 
promotional, or publicity costs incurred for such a purpose . 

10. The cost of any equipment, whether owned or leased, not 
exclusively used by the facility except to the extent that the 
facility demonstrates, to the satisfaction of the department, 
that any particular use of equipment was related to resident 
care. 

11 . Costs, including, by way of illustration and not by way of 
limitation, legal fees, accounting and administrative costs, 
travel costs, and the costs of feasibility studies, attributed 
to the negotiation or settlement of the sale or purchase of 
any capital assets, whether by sale or merger, when the cost 
of the asset has been previously reported and included in the 
rate paid to any hospital or facility. 

12. Costs which are incurred by the provider•s subcontractors, or 
by the lessor of property which the provider leases, and which 
become an element in the subcontractor•s or lessor•s charge to 
the provider, if such costs would not have been allowable had 
they been incurred by a provider directly furnishing the 
subcontracted services, or owning the leased property; 
provided, however, that no provider shall have a particular 
item of cost disallowed under this subsection if that cost 
arises out of a transaction which was completed before 
July 18, 1984. 
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13. The cost, in excess of charges, of providing meals and lodging 
to facility personnel living on premises. 

14. Depreciation expense for facility assets which are not related 
to resident care. 

15. Nonnursing facility operations and associated administrative 
costs. 

16. Direct costs or any amount claimed to medicare for medicare 
utilization review costs. 

17. All costs for services paid directly by the department to an 
outside provider. 

18. Travel costs involving the use of vehicles not exclusively 
used by the facility are allowable only within the limits of 
this subsection. 

19. 

a. Vehicle travel costs may not exceed the amount established 
by the internal revenue service. 

b. The facility shall support vehicle travel costs with 
sufficient documentation to establish that the purpose of 
the travel is related to resident care. 

c. The facility shall document all costs associated with a 
vehicle not exclusively used by the facility. 

Travel costs other 
provided they are 
resident care. 

than vehicle-related costs are allowable 
supported, reasonable, and related to 

20. The fees paid to members of a board of directors for meetings 
attended must be allowed in an amount not to exceed the 
compensation paid, per day, to members of the legislative 
council, pursuant to North Dakota Century Code section 
54-35-10. No additional compensation will be allowed for 
service of employees on the board of directors. Travel costs 
associated with meetings of boards of directors are allowable 
to the extent such meetings are held in a location where the 
organization has a nursing facility. 

21. The costs of deferred compensation and pension plans that 
discriminate in favor of certain employees, excluding the 
portion of the cost which relates to costs that benefits all 
eligible employees. 

22. Premiums for top management personnel life insurance policies, 
except that such premiums must be allowed if the policy is 
included within a group policy provided for all employees, or 
if such a policy is required as a condition of mortgage or 
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loan and the mortgagee or lending institution is listed as the 
beneficiary. 

23. Personal expenses of owners and employees, such as vacations, 
boats, airplanes, personal travel or vehicles, and 
entertainment. 

24. Costs which are not adequately documented. Adequate 
documentation includes written documentation, date of 
purchase, vendor name, listing of items or services purchased, 
cost of items purchased, account number to which the cost is 
posted, and a breakdown of any allocation of costs between 
accounts or facilities. 

25. The following taxes: 

a. Federal income and excess profit taxes, including any 
interest or penalties paid thereon. 

b. State or local income and excess profit taxes . 

c. Taxes in connection with financing, refinancing, or 
refunding operation, such as taxes in the issuance of 
bonds, property transfers, issuance or transfer of stocks, 
etc. Generally, these costs are either amortized over the 
life of the securities or depreciated over the life of the 
asset. They are not, however, recognized as tax expense. 

d. Taxes such as real estate and sales tax for which 
exemptions are available to the provider. 

e . Taxes on property which is not used in the provision of 
covered services. 

f. Taxes, such as sales taxes, levied against the residents 
and collected and remitted by the provider. 

g. Self-employment (FICA) taxes applicable to individual 
proprietors, partners, members of a joint venture, etc. 

26. The unvested portion of a facility 1 s accrual for sick or 
annual leave. 

27. The cost, including depreciation, of equipment which was 
purchased with funds received from a local or state agency, 
exclusive of any federal funds. 

28 . Hair care, other than routine hair care, when requested by a 
resident. 

29. The direct C"CTSt-s o-f opetating a phatmacy cost of education 
unless : 
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a. The education was provided by an accredited academic or 
technical educational facility; 

b. The expenses were for materials, books, or tuition; 

c. The employee was enrolled in a course of study intended to 
prepare the employee for a position at the facility, and 
is in that position; and 

d. The facility claims the cost of the education at a rate 
which does not exceed one dollar per hour of work 
performed by the employee in the position for which the 
employee received education at the facility 1 s expense, 
provided that the amount claimed per employee may not 
exceed two thousand dollars per year, or an aggregate of 
eight thousand dollars, and in any event may not exceed 
the cost to the facility of the employee•s education. 

History: Effective January 1, 1990; amended effective January 1, 1992. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-16. Rate determinations. 

1. Each cost category actual rate is calculated using the 
allowable historical operating costs and adjustment factors 
provided for in subsection 4 divided by standardized 
resident 1 s days for the direct care cost category and resident 
days for other direct care, indirect care, and property cost 
categories. The actual rate as calculated is compared to the 
limit rate for each cost category to determine the lesser of 
the actual rate or the limit rate. The lesser rate for direct 
care is then multiplied times the weight for each 
classification in subsection 5 of section 75-02-06-17 to 
establish the direct care rate for that classification. The 
lesser of the actual rate or the limit rate for other direct 
care, indirect care, and property costs, and the adjustments 
provided for in subsections 2 and 3 are then added to the 
direct care rate for each classification to arrive at the 
established rate for a given classification. 

2. a. Incentives. For a facility with an acutal rate below the 
limit rate for indirect care costs, an amount equal to 
seventy percent times the difference between the actual 
rate, exclusive of inflation indices, and the limit rate, 
exclusive of cartent inflation indices for periods after 
the report year, up to a maximum of two dollars and sixty 
cents will be included as part of the indirect care cost 
rate. 

b. Operating margins. A facility will receive an operating 
margin of three percent based on the lesser of the actual 
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direct care and other direct care rates or the limit rate 
exclusive of current inflation indices. The three percent 
operating margin will then be added to the rate for the 
direct care and other direct care cost categories. 

3. Limitations. 

a. The department shall accumulate and analyze statistics on 
costs incurred by the nursing facilities. These 
statistics may be used to establish reasonable ceiling 
limitations and incentives for efficiency and economy 
based on reasonable determination of standards of 
operations necessary for efficient delivery of needed 
services. These limitations and incentives may be 
established on the basis of cost of comparable facilities 
and services and may be applied as ceilings on the overall 
costs of providing services or on specific areas of 
operations. It shall be the option of the department to 
implement the ceilings so mentioned at any time based upon 
the information available and under guidelines required 
within the regulations of title XIX. 

b. The department will review, on an ongoing basis, aggregate 
payments to nursing facilities to determine that payments 
do not exceed an amount that can reasonably be estimated 
would have been paid for those services under medicare 
payment principles. If aggregate payments to nursing 
facilities exceed estimated payments under medicare, the 
department may make adjustments to rates to establish the 
upper limitations so that aggregate payments do not exceed 
an amount that can be estimated would have been paid under 
medicare payment principles. 

c. Limits. All facilities except those facilities described 
in North Dakota Century Code section 50-24.4-13 will be 
used to establish a limit rate for the direct care, other 
direct care, and indirect care cost categories. This 
limit rate will be established using allowable historical 
operating costs for the report year ended dune~ +9&8 
base year, and adjustment factors for the rate year as set 
forth in subsection~ this subsection. The initial base 
year is the report year ended June 30, 1988. These limit 
rates may not be rebased prior to the rate periods 
beginning January 1, 1993. The department will review 
economic trends and factors affecting nursing facilities 
to determine when rebasing of the limits will occur. Base 
year costs may not be adjusted in any manner or for any 
reason not provided for in this subsection. 

(1) The limit rate for each of the cost categories will 
be established using the median rate for the 
appropriate cost category plus a fixed percentage of 
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the median rate. The fixed percentage is to be 
determined as follows: 

(a) Historical costs for June 30, 1988, as adjusted, 
will be used to set rates for all facilities in 
the direct care, other direct care, and indirect 
care cost categories. 

(b) The rates for each cost category will be ranked 
from low to high. The ninetieth percentile 
ranking will be determined for the direct care 
and other direct care cost categories, and the 
seventy-fifth percentile ranking will be 
determined for the indirect care cost category. 

(c) The fixed percentage will be determined by 
subtracting the median rate from the percentile 
ranking rate and dividing the difference by the 
median rate. 

(d) The fixed percentage established under 
subparagraph c of this paragraph will be used to 
determine limits if and when rebasing of the 
limit year occurs. 

(2) A facility who has an actual rate that exceeds the 
limit rate for a cost category will receive the limit 
rate. 

(3) For the rate years beginning January 1, 1990, and 
ending December 31, 1992, a facility whose actual 
rate exceeds the limit rate for a cost category will 
receive a percentage of the difference between the 
actual rate and the limit rate as follows: 

(a) For the rate year beginning January 1, 1990, 
forty-five percent of the difference will be 
included in the facility•s rate. 

(b) For the rate year beginning January 1' 1991, 
forty-five percent of the difference wi 11 be 
included in the facility 1 s rate. 

(c) For the rate year beginning January 1, 1992, 
twenty-five percent of the difference wi 11 be 
included in the facility 1 s rate. 

(4) The limit rates will be adjusted each year to reflect 
the latest available index of nursing facility costs, 
prepared by an independent economic forecaster, which 
is, to the extent reasonably possible, based on the 
actual historical increase or decrease in base year 
costs, and which is further adjusted to reflect the 
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forecasted increase or decrease in base year costs to 
the end of the rate year. 

4. Adjustment factors for direct care, other direct care, and 
indirect care costs. 

a. The department will utilize an independent economic 
forecast method of predicting the factors to be used to 
adjust historical allowable costs. Where possible, 
adjustment factors specific to North Dakota will be used 
to establish the adjustment for each rate year. If 
specific North Dakota data is not available, 
regional-specific or national data will be used to 
establish adjustment factors for each rate year. 
Individual adjustment factors for the cost components 
included in this subdivision will be calculated for each 
rate year. 

(1) Salaries. 

(2) Employment benefits. 

(3) Foods. 

(4) Utilities . 

(5) Drugs and nursing supplies. 

(6) Other costs. 

b. An adjustment factor will be separately calculated for 
direct care, other direct care, and indirect care costs 
based on the forecasted increase or decrease in the cost 
components for the eighteen months from the end of the 
report year to the end of the next rate year. 

b-:- BYe 'Sa1ll'e methodology riH be tl"S'e'1f t-o adjust the previous 
y eat ' s e s tab 1 is he d -1-±nri:t rate-s -for d it e c t e8'r'e'7 'Oth-er 
direct e8'r'e'7 'd1Td indirect eare costs. 

5. Rate adjustments . 

a. Desk audit rate. 

(1) The cost report will be reviewed taking into 
consideration the prior year•s adjustments. The 
facility will be notified by telephone or mail of any 
adjustments based on the desk review. Within seven 
working days after notification, the facility may 
submit information to explain why the desk adjustment 
should not be made . The department will review the 
information and make adjustments which are determined 
to be appropriate. 
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(2) The desk audit rate will be effective January first 
of each rate year and will continue in effect until a 
final rate is established. 

(3) Until a final rate is effective, pursuant to 
paragraph 3 of subdivision b of this subsection, 
private-pay rates may not exceed the desk audit rate 
except as provided for in North Dakota Century Code 
section 50-24.4-19. 

(4) No reconsideration will be given by the department 
for the desk rate unless the facility has been 
notified that the desk rate is the final rate. 

b. Final rate. 

(1) The cost report may be field audited to establish a 
final rate. If no field audit is performed, the desk 
audit rate will become the final rate. 

(2) The final rate will include any adjustments for 
nonallowable costs, errors, or omissions that result 
in a change from the desk audit rate of five cents 
per day or an aggregate of one thousand dollars for 
the facility, whichever is less, that are found 
during a field audit or are reported by the facility 
within twelve months of the rate yearend. 

(3) The private-pay rate must be adjusted to the final 
rate ±n no later than the first day of the second 
month following receipt of notification by the 
department of the final rate and is not retroactive 
except as provided for in subdivision c of this 
subsection. 

(4) If adjustments, errors, or omissions are found after 
a final rate has been established, the following 
procedures will be used: 

(a) Adjustments, errors, or omissions found within 
twelve months of establishment of the final rate 
and resulting in a change of at least five cents 
per day will result in a change to the final 
rate. The change will be applied retroactively 
as provided for in this section. 

(b) Adjustments, errors, or omissions in excess of 
one thousand dollars for the facility found 
later than twelve months after the establishment 
of the final rate will be included as an 
adjustment in the report year that the 
adjustment, error, or omission was found. 
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c. Adjustment of the total payment rate. The final rate as 
established will be retroactive to January first of the 
rate year, except with respect to rates paid by 
private-paying residents. Rates paid by private-pay 
residents must be retroactively adjusted and the 
difference refunded to the resident, if the desk audit 
rate exceeds the final rate by at least twenty-five cents 
per day. 

6. Rate payments. 

a. The rate as established shall be considered as payment for 
all accommodations and includes all items designated as 
routinely provided. No payments may be solicited or 
received from the resident or any other person to 
supplement the rate as established. 

b. The rate as established shall be paid by the department 
only if the rate charged to private-pay residents for 
semiprivate accommodations equals the established rate. 
If at any time the facility discounts the private pay rate 
for those periods of time that the resident is not in the 
facility, the discounted rate will be the maximum 
chargeable to the department for the same service, i.e., 
hospital or leave days. 

c. If the established rate exceeds the private pay rate, on 
any given date, the facility shall immediately report that 
fact to the department and charge the department at the 
lower rate. If payments were received at the higher rate, 
the facility shall; within thirty days, refund the 
overpayment. The refund will be the difference between 
the established rate and the rate charged the private-pay 
resident times the number of medical assistance resident 
days paid during the period in which the established rate 
exceeded the rate charged to private-pay residents, plus 
interest calculated at two percent over the Bank of North 
Dakota prime rate on any amount not repaid within thirty 
days. The refund provision will also apply to all 
duplicate billings involving the department. Interest 
charges on these refunds are not allowable costs. 

d. Peer groupings, limitations, or adjustments which are 
based upon data received from or relating to more than one 
facility will be effective for a rate period. Any change 
in the data used to establish peer groupings, limitations, 
or adjustments will not be used to change such peer 
groupings, limitations, or adjustments during the rate 
period, except with respect to the specific facility or 
facilities to which the data change relates. 

7. Partial year. 
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a. For facilities changing ownership during the rate period, 
the rate established for the previous owner will be 
retained. The rate for the next rate period following the 
change in ownership will be established as follows: 

(1) For a facility with four or more months of operation 
under the new ownership during the report year, a 
cost report for the period will be used. 

(2) For a facility with less than four months of 
operations under the new ownership during the report 
year, the rate established for the previous owner 
will be indexed forward using the adjustment factors 
as set forth in subsection 4. 

b. For an existing facilitJ w±t:h a: capacity incxease a:m:l £or 
a new facility, the department will establish a:n interim 
rat-e ~ ~ ette ht:mdted t-en pexcent o-f ttre six~iet:h 
pexcentile o-f ttre rates egua 1 to the 1 imit rates for 
direct care, other direct care, and indirect care rates 
rt'O't- ~ exceed ttre :H:m-it rat-e-. p-itts a:n amo tmt calc td a ted 
tt"S"ing paxagxaph ~ o-f subdivision e o-f subsection ~ o-f th±s 
sec~ion in effect for the rate year in which the facility 
begins operation, plus the property rate. The property 
rate will be calculated using projected property costs and 
certificate of need projected census. The interim rate 
will be in effect for no less than £our ten months and no 
more than fift:een eighteen months. Costs for the period 
in which the interim rate ±s rates are effective will be 
used to establish a: final ra:te rates, which will be 
limited to the lesser of the interim or actual ra:te rates. 
If the final rat-e rates for direct care, other direct 
care, and indirect care costs ±s are less than the interim 
ra:te rates for those costs, a retroactive adjustment as 
providea--for in subsection 5 will be made. No A 
retroactive adjustmeu~s adjustment to the property rate 
will be made £or to adjust projected property costs to 
actual property costs. For the rate period following 
submission of any partial year cost report by a facility, 
census used to establish rates for property and indirect 
care costs will be the greater of actual census or 
certificate of need projected census. 

(1) If the effective date of the interim rates is on or 
after the first day of March and on or before June 
thirtieth, the interim rates will be effective for 
the remainder of that rate year and will continue 
through June thirtieth of the subsequent rate year. 
The facility must file an interim cost report for the 
period ending December thirty-first of the year in 
which the facility first provides services. The 
interim cost report is due March first and is used to 
establish actual rates which ·will be effective July 
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first of the subsequent rate year. The partial year 
rates established based on the interim cost report 
will include applicable incentives, margins, 
phase-ins, and adjustment factors and will not be 
subject to any cost settle-up. The cost reports for 
the report year ending June thirtieth of the current 
and subsequent rate years will be used to determine 
the final rates for the period that the interim rates 
were in effect. 

(2) If the effective date of the interim rates is on or 
after July first and on or before December 
thirty-first, the interim rates will remain in effect 
through the end of the subsequent rate year. The 
facility must file a cost report for the partial 
report year ending June thirtieth of the subsequent 
rate year. This cost report will be used to 
establish the rates for the next subsequent rate 
year. The facility must file an interim cost report 
for the period July first through December 
thirty-first of the subsequent rate year. The 
interim cost report is due on March first and is 
used, along with the report year cost report, to 
determine the final rates for the period that the 
interim rates were in effect. 

(3) If the effective date of the interim rate is on or 
after January first and on or before February 
twenty-ninth, the interim rates will remain in effect 
through the end of the rate year in which the interim 
rates become effective. The facility must file a 
cost report for the period ending June thirtieth of 
the current rate year. This cost report will be used 
to establish the rates for the subsequent rate year. 
The facility must file an interim cost report for the 
period July first through December thirty-first of 
the current rate year. The interim cost report is 
due on March first and is used, along with the report 
year cost report, to determine the final rates for 
the period that the interim rates were in effect. 
The final rates will be limited to the lesser of the 
limit rates for the current rate year or the actual 
rates. 

c. For a facility with renovations or replacements in excess 
of one hundred thousand dollars, and exclttdiug without a 
significant capacity iucteases increase, the rai:-e rates 
established w±rr be the for direct care, other~ direct 
care, and indirect care-rates~ based on the last report 
year, plus a property rate calculated based on projected 
property costs and census from the last report year, must 
be applied to all licensed beds. The projected property 
rate will be effective at the time the project is 
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completed and placed into service. The property rate for 
the subsequent rate year will be based on projected 
property costs and census imputed based on actual census 
on all licensed beds existing before the renovation, plus 
ninety-five percent occupancy of the increase in licensed 
bed capacity, rather than on property costs actually 
incurred in the report year. 

d. For a facility with a significant capacity increase, the 
rates established for direct care, other direct care, and 
indirect care, based on the last report year, must be 
applied to all licensed beds. An interim property rate 
will be established based on projected property costs and 
projected census. The interim property rate will be 
effective from the first day of the month beginning after 
the date in which the increase in licensed beds is issued 
by the department of health and consolidated laboratories 
through the end of the rate year. The facility must file 
an interim property cost report following the rate year. 
The interim cost report is due March first and is used to 
determine the final rate for property and to establish the 
amount for a retroactive cost settle-up. The final rate 
for property is limited to the lesser of the interim 
property rate or a rate based upon actual property costs. 
The property rate for the subsequent rate year will be 
based on projected property costs and census imputed as 
ninety-five percent of licensed beds, rather than on 
property costs actually incurred during the report year, 
and will not be subject to retroactive cost settle-up. 

e. For a facility which has no significant capacity increase 
and no renovations or replacements in excess of one 
hundred thousand dollars, the rates based on the report 
year will be applied throughout the rate year for all 
licensed beds. 

f. For a facility with a capacity increase occurring on or 
after January 1, 1990, but before July 1, 1991, and for a 
facility with a capacity increase which is not a 
significant capacity increase, occurring on or after 
July 1, 1991, but before January 1, 1992, a settle-up for 
property costs will be made. The settle-up will be based 
on property costs, actually incurred after the capacity 
increase was available for use, as reported in the cost 
report for the report year in which the costs were 
incurred. No settle-up will be made for costs incurred 
after December 31, 1991. Settle-up will occur within 
sixty days after both the cost report and a request for 
settle-up are received by the department. Any settle-up 
made before audit is subject to audit. The department may 
determine and make a settle-up after audit. 
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d7 ~ For a facility terminating its participation in the 
medical assistance program, whether voluntarily or 
involuntarily, the department may authorize the facility 
to receive continued payment until medical assistance 
residents can be relocated to facilities participating in 
the medical assistance program. 

8 . One-time adjustments. 

a . Adjustments to meet certification standards. 

(1) The department may provide for an increase i n the 
established rate for additional costs that are 
incurred to meet certification standards. The survey 
conducted by the state department of health and 
consolidated laboratories must clearly require that 
the facility take steps to correct deficiencies 
dealing with resident care. The plan of correction 
must identify the salary and other costs that wi ll be 
increased to correct the deficiencies cited i n the 
survey process. 

(2) The facility must submit a written request to the 
medical services division within thirty days of 
submitting the plan of correction to the state 
department of health and consolidated laborator i es . 
The request must contain the fo l lowing information: 

(a) A statement that costs or staff numbers have not 
been reduced for the report year immediate ly 
preceding the state department of health and 
consolidated laboratories 1 certification survey . 

(b) The number of new staff or addit i onal staff 
hours and the associated costs that will be 
required to meet the certification standards . 

(c) A detailed list and implementation of any other 
costs necessary to meet survey standards. 

(3) The department will review the submitted information 
and may request additional documentat i on or conduct 
onsite visits . If an increase i n costs is approved , 
the established rate will be adjusted upward not to 
exceed the limit rate . 

(4) Any additional funds provided must be used 
accordance with the facility 1 s written request to 
department and are subject to audit. If 
department determines that the funds were 
utilized for the intended purpose, an adjustment 
be made in accordance with subsection 5. 
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b. Adjustments for unforeseeable expenses. 

(1) The department may provide for an increase in the 
established rate for additional costs that are 
incurred to meet major unforeseeable expenses. Such 
expenses must be resident related and must be beyond 
the control of those responsible for the management 
of the facility. 

(2) The facility must submit a written request containing 
the following information to the medical services 
division within sixty days after first incurring the 
unforeseeable expense: 

(a) An explanation as to why the facility believes 
the expense was unforeseeable. 

(b) An explanation as to why the 
management believes the expense was 
managerial control of the facility. 

facility's 
beyond the 

(c) A detailed breakdown of the unforeseeable 
expenses by expense line item. 

(3) The department will base its decision on whether the 
request clearly demonstrates that the economic or 
other factors that caused the expense were unexpected 
and arose because of conditions that could not have 
been anticipated by management based on their 
background and knowledge of nursing care industry and 
business trends. 

(4) The department will review the submitted information 
and may request additional documentation or conduct 
onsite visits. If an increase in costs is approved, 
the established rate will be adjusted upward not to 
exceed the limit rate. 

(5) Any additional funds provided must be used to meet 
the unforeseeable expenses outlined in the facility's 
request to the department and are subject to audit. 
If the department determines that the funds were not 
utilized for the intended purpose, an adjustment will 
be made in accordance with subsection 5. 

c. Adjustment to historical operating costs. 

(1) A facility may receive a one-time adjustment to 
historical operating costs when the facility has been 
found to be significantly below care-related minimum 
standards described in subparagraph a of paragraph 2 
of this subdivision and when it has been determined 
that the facility cannot meet the minimum standards 
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through reallocation of costs and efficiency 
incentives. 

(2) The following conditions must be met before a 
facility can receive the adjustment: 

(a) The facility shall document that based on 
nursing hours and standardized resident days, 
the facility cannot provide a minimum of one and 
two-tenths nursing hours per standardized 
resident day. 

(b) The facility shall document that all available 
resources, including efficiency incentives, if 
used to increase nursing hours, are not 
sufficient to meet the minimum standards. 

(c) The facility shall submit a written plan 
describing how the facility will meet the 
m1n1mum standard if the adjustment is received. 
The plan must include the number and type of 
staff to be added to the current staff and the 
projected cost for salary and fringe benefits 
for the additional staff. 

(3) The adjustment will be calculated based on the costs 
necessary to increase nursing hours to the m1n1mum 
standards less any operating margins and incentives 
included when calculating the established rate. The 
net increase will be divided by standardized resident 
days and the amount calculated will be added to the 
actual rate . This rate will then be subject to any 
rate limitations that may apply. 

(4) If the facility fails to implement the plan to 
increase nursing hours to one and two-tenths hours 
per standardized resident day, the amount included as 
the adjustment will be adjusted in accordance with 
the methodologies set forth in subsection 5. 

(5) If the actual cost of implementing the plan exceeds 
the amount included as the adjustment, no retroactive 
settlement will be made. 

History: Effective September 1, 1980; amended effective July 1, 1981; 
December 1, 1983; July 1, 1984; September 1, 1987; January 1, 1990; 
April 1, 1991; January 1, 1992. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24 .4; 42 USC 1396a(a)(13) 
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TITLE 81 

Tax Commissioner 
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NOVEMBER 1991 

81-01.1-01-04. Audit requests - Enforcement. 

1. When the tax commissioner requests audit information be sent 
to the tax commissioner's office, such request must be in 
writing and the taxpayer has thirty days to respond. 

2. If, within thirty days, a taxpayer fails to respond, or fails 
to request and receive a written extension, the tax 
commissioner shall issue another written request, second 
notice, and allow the taxpayer thirty days to respond. If an 
extension has been granted, no second notice is required. 

3. If, within thirty days, the taxpayer fails to respond to the 
second notice, or fails to respond within the extension 
deadline, the tax commissioner shall issue a final notice. 
The final notice must inform the taxpayer that if the taxpayer 
fails to respond within thirty days, the tax commissioner may 
serve the taxpayer with a subpoena, issue a notice of 
determination based on the best information available, or, in 
the case of income tax, issue a nonreviewable determination. 
The notice must also specify that the taxpayer may, within 
thirty days after the final notice, request in writing that 
the tax commissioner issue a subpoena for the audit 
information. If the taxpayer requests a subpoena and the 
taxpayei ha-s signed -an extension o-f t-ime £OT making -an 
assessmettl, the tax commissioner shall issue the subpoena in 
lieu of issuing a notice of determination. 

History: Effective May 1, 1991; amended effective November 1, 1991. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 57-01-02, 57-01-11 

81-01.1-01-05. Time for completion of an audit. 
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1. The tax commissioner shall notify the taxpayer in writing if 
the tax commissioner is unable to complete a field or office 
audit within twelve months of the commencement of such audit. 
For purposes of this section, an office audit is commenced on 
the date the tax commissioner first makes written request for 
information. A field audit is commenced on the date the 
auditor begins the review of taxpayer•s records at the 
taxpayer 1 s place of business. 

2. If the tax commissioner issues a notice of determination later 
than twelve months after the commencement of a field or office 
audit, subsection 2 of section 81-01.1-01-09 applies. The 
twelve-month period is extended by any agreed upon extensions 
of time and by the time expended after the second notice 
provided for in section 81-01.1-01-04. 

3. Audits conducted by the multistate tax commission are not 
subject to the time deadlines set forth in subsection 1 or 2. 

History: Effective May 1, 1991; amended effective November 1, 1991. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 57-01-02 

81-01.1-01-13. Reaudit. 

1. Provided the statute of limitations remains open, the tax 
commissioner may reaudit years that were previously audited. 
Such reaudit is limited to issues and facts not previously 
audited. Documents previously supplied by the taxpayer may 
not be requested in future audits of the same year unless the 
taxpayer utilizes those documents as relevant to the new audit 
or the tax commissioner and taxpayer have otherwise agreed. 

2. The tax commissioner may not audit tax years previously 
audited if the purpose of ~ the reaudit is to examine 
issues which were assessed and-subsequently resolved in the 
previous audit. 

History: Effective May 1, 1991; amended effective November 1, 1991. 
General Authority: NDCC 28-32-02 
Law Implemented: NOCC 57-01-02 

81-01.1-02-02.1. 
granted. 

Complaint - Time for filing Extensions 

1. When a taxpayer is required to file an administrative 
complaint in response to a notice of reconsideration, the 
taxpayer shall file the complaint within thirty days of the 
notice. The taxpayer will be granted an automatic extension 
of thirty days to file a complaint, provided the taxpayer 
makes a request for extension within thirty days of the 
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notice. Further extensions are available at the discretion of 
the tax commissioner. 

2. When a representative of the tax commissioner files an 
administrative complaint pursuant to North Dakota Century Code 
section 57-39.2-15, ttre tmc commissioner srnrH fil-e the 
administrative complaint must be filed within nine months of 
the statement of grounds, plus mutually agreed extensions. 

History: Effective May 1, 1991; amended effective November 1, 1991. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 28-32-05 

81-01.1-02-03. Notice of intent to proceed to hearing - Answer -
Time for filing. 

1. When a taxpayer files a complaint and requests a hearing, the 
tax commissioner must serve a notice of intent to proceed to 
hearing upon the taxpayer and upon a designated representative 
of the tax commissioner within thirty days from the date of 
service of the complaint. The designated representative of 
the tax commissioner must file an answer to the complaint 
within twenty days of receipt of the complaint and the notice 
o-f hearing. 

2. When a representative of the tax commissioner elects to file a 
complaint and requests a hearing, the tax commissioner must 
serve a notice of intent to proceed to hearing together with a 
copy of the complaint upon the taxpayer. The taxpayer must 
file an answer to the complaint within twenty days of service 
of the notice o-f hearing and complaint. 

History: Effective July 1, 1985; amended effective May 1, 1991_i 
November 1, 1991. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 28-32-05, 57-01-02 

81-01.1-02-03.1. Rules governing administrative proceedings. The 
North Dakota Rules of Civil Procedure apply to all proceedings before 
the commissioner unless otherwise provided by a specific statute. 

History: Effective November 1, 1991. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 57-01-02 

81-01.1-02-04. Place of formal hearing. All formal hearings, 
regardless of the taxpayer's residence, must be held at the office of 
the tax commissioner or any other location in the State Capitol, 
Bismarck, North Dakota, as designated by the hearing officer. 
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History: Effective July 1, 1985; amended effective November 1, 1991. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 57-01-02 

81-01.1-02-05. Appointment of hearing officer Powers. A 
taxpayer nray-; within thil:: ty days o-f '!:he filing o-f a con1plaint, reqaest 
ttrat '!:he i:-ax couuuissioner appoint an independent hearing officer. Bpon 
receipt o-f 'S't%C'h reqaest, '!:he tax commissioner straTi- appoint an 
independent hearing officer and straTi- SO' notify '!:he taxpayer and a 
representati~e o-f '!:he i:-ax couunissioner. H '!:he reqnest ±s nnrc:l-e a-ft-er 
thh ly days o-f '!:he filing o-f '!:he complaint, appointment o-f an 
independent hearing officer ±s discretionary w±th '!:he i:-ax commissioner. 

1. If a taxpayer requests an independent hearing officer within 
thirty days of the filing of a complaint, the tax commissioner 
shall appoint an independent hearing officer and shall notify 
the taxpayer and a representative of the tax commissioner. If 
no answer is filed, the tax commissioner may appoint an 
independent hearing officer or consider the matter a default 
matter and proceed accordingly. After the filing of a 
complaint, the service of a notice of intent to proceed to 
hearing, and the filing of an answer, the tax commissioner 
shall appoint an independent hearing officer no later than 
forty-five days before the hearing and shall notify the 
taxpayer and representative of the tax commissioner. 

2. A person appointed as a hearing officer may: 

+:- Ts-stte notice o-f hearing and specifications o-f issaes. 

t;- a. Issue subpoenas. 

57 b. Administer oaths. 

~ c. Regulate the course of the hearing to assure that it 
proceeds in an orderly fashion. 

57 d. Rule on offers of proof and receive relevant evidence. 

67 e. Elicit all facts necessary to clearly present the issues. 
The hearing officer may examine or cross-examine witnesses 
in order to develop and clarify the facts and issues. 

~ f. Exclude evidence which is cumulative or repetitious. 

&7 ~ Order or allow discovery proceedings and set and regulate 
time limits for obtaining and exchanging information. 

97 h. Hold appropriate conferences before or during hearing. A 
summary of the conference must be made by the hearing 
officer either in writing or orally as part of the hearing 
record. 
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+&7 i. Dispose of procedural matters and rule upon procedural 
motions. 

T+7 ~ Authorize any party to furnish and serve designated l at e 
filed exhibits within thirty days after the hearing is 
adjourned. 

+£7 k. Request or allow the filing of br i efs by the part i es and 
set a time limit during which the briefs must be filed . 

a7 f1l The hearing officer, at that officer 1 s discret i on, 
may extend the due date of the briefs for good cause . 
An extension must be requested and responded to i n 
writing. 

b7 L£2 Any party who does not file a brief on or before the 
init i al or extended due date forfeits the right to do 
so. 

+57 1. Allow any party to the proceedings to file proposed 
findings of fact, conclusions of law, and decision . The 
proposal must be filed with the tax commissioner wi thin a 
reasonable time after the date of the formal hear i ng . 

~ m. Grant or deny continuances or postponements . 

+57 n. Take any other action necessary to discharge the dut i es 
vested in the tax commissioner and the appointed hear i ng 
officer and which is consistent with the statutes and 
rules under which the tax commissioner operates. 

3. A person appointed as a hearing off i cer shall: 

a. Issue a notice of hear i ng and specification of i ssues . If 
the tax commissioner has already issued a specificat io n of 
issues, the hearing officer may amend it . 

+67 b. Issue pt o p osed recommended findings of f act and 
conclusions of law, and a recommended order . 

Hi story: Effective July 1, 1985; 
November 1, 1991 . 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 57-01-02 

amended effective May 1, 199li 

81-03-01 . 1-09. Requirement to report federal changes . 

1. The following prov1s1ons are applicable for purpo ses of 
i nterpreting subsection 1 of North Dakota Century Code sect io n 
57-38-34.4: 
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a. If a change or correction to federal taxable income or 
federal income tax liability is initiated by the United 
States internal revenue service, the change or correction 
must be reported to the commissioner even if it does not 
result in an underpayment or an overpayment of federal 
income tax. 

b. 11 Final determination 11 means a decision, action, or date 
from which no further action is taken by the taxpayer or 
the United States internal revenue service to resolve any 
dispute relating to the change or correction which was 
made to the taxpayer•s federal taxable income or federal 
income tax liability. A final determination has occurred 
if any of the following circumstances apply: 

(1) A taxpayer receives a notice or other correspondence 
from the United States internal revenue service which 
makes an adjustment to the taxpayer 1 s federal taxable 
income based on: 

(a) A mathematical or clerical error. 

(b) Any other change or correction where the 
taxpayer has paid or arranged to pay the 
underpayment of federal income tax, or where the 
United States internal revenue service has 
credited or refunded to the taxpayer an 
overpayment of federal income tax. A final 
determination does not occur, however, if a 
taxpayer pays the tax and then files a claim for 
credit or refund with the United States internal 
revenue service. 

(2) A taxpayer waives the restrictions on assessment and 
collection of all or any part of an underpayment of 
federal income tax by signing a federal form 870 or 
any other form prescribed for this purpose by the 
United States internal revenue service. A final 
determination does not occur with respect to any part 
of the underpayment which is not covered by the 
waiver. Where the signature of an authorized 
representative of the United States internal revenue 
service is required to execute this waiver, the date 
of final determination is when the taxpayer receives 
notice of the signing. A final determination does 
not occur, however, if a taxpayer pays the tax and 
then files a claim for credit or refund with the 
United States internal revenue service. 

(3) A taxpayer receives a federal statutory notice of 
deficiency and does not timely file a petition with 
the United States tax court for redetermination of 
the assessed underpayment of federal income tax. The 
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date of final determination is when the time period 
wi thin which to file the petit i on expires . A final 
determination does not occur, however, if a taxpayer 
pays the tax and then files a claim for credit or 
refund with the United States internal revenue 
service. 

(4) A closing agreement is executed pursuant to United 
States Internal Revenue Code section 7121 [26 U.S.C. 
7121]. The date of final determination is when the 
taxpayer receives notice of the signing of the 
closing agreement by an authorized representative of 
the United States commissioner of internal revenue. 

(5) A federal court of law issues a decision which i s not 
appealed or is not subject to appeal . 

(6) A federal court of law approves a voluntary agreement 
stipulating final disposition of a case. 

(7) If a taxpayer files a claim for credit or refund of 
all or any part of an underpayment of federal income 
tax, as described in paragraphs 1, 2, or 3 of this 
subdivision, a final determination has occurred i f 
any of the following circumstances apply: 

(a) The taxpayer receives notice of the disallowance 
of the claim for credit or refund from the 
United States internal revenue service and the 
taxpayer does not appeal the disallowance or 
file a suit for refund. 

(b) The taxpayer receives notice of the allowance of 
the claim for credit or refund from the United 
states internal revenue service. 

(c) Receipt of the refund from the United States 
internal revenue service , if no prior notice is 
received. 

(d) The provisions of paragraphs 4, 5, or 6 of th is 
subdivision apply. 

2. The following prov1s1ons are applicable for purposes of 
interpreting subsection 2 of North Dakota Century Code section 
57-38-34 . 4: 

a. If a taxpayer initiates the filing of the amended federa l 
i ncome tax return , the taxpayer must also file an amended 
state income tax return even if it does not result in 
payment of additional tax. 

1289 



b. To request a credit or refund of tax, a taxpayer must file 
an amended state income tax return either within the time 
period prescribed in subsection 1 of North Dakota Century 
Code section 57-38-40 or within the ninety-day time period 
prescribed in subsection 2 of North Dakota Century Code 
section 57-38-34.4. 

History: Effective November 1, 1991. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38-34.4 

81-03-04-01. Corporation required to report and pay estimated 
tax, penalty, and interest - Refund of overpayment. 

1. Any corporation may elect to file a declaration of estimated 
income tax with the tax commissioner. 

2. A corporation shall file a declaration of estimated tax with 
the tax commissioner if: 

a. The corporation's previous year's state income tax 
liability exceeded five thousand dollars; and 

b. The corporation reasonably expects the 
income tax liability to be in excess of 
dollars. 

current state 
five thousand 

3. For the purpose of this section, tax liability is defined as 
the amount of North Dakota tax due computed after the 
application of allowable credits and before the application of 
estimated payments. 

4. When making the declaration, a corporation has the option of 
basing the estimation on the tax liability for the previous 
year or on an estimate of the liability for the current tax 
year. 

5. The declaration of estimated tax must be filed on or before 
the fifteenth day of the fourth month of the current corporate 
tax year. The original declaration may be amended by filing 
an amended declaration any time before the fifteenth day of 
the first month of the tax year following the current tax 
year. 

6. A corporation shall pay the estimated tax liability in four 
equal installments payable on the fifteenth day of the fourth, 
sixth, and ninth month of the current tax year and the 
fifteenth day of the first month of the following tax year. 
As an alternative to paying in quarterly installments, a 
corporation may pay the entire estimated amount on the 
fifteenth day of the fourth month of the current tax year. 
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7. For taxable years beginning after December 31, 1986, the 
prov1s1ons for recurring seasonal income as provided in 
section 6655(e) of the Internal Revenue Code ±s are recogn i zed 
for state income tax purposes. 

8 . For taxable years beginning after December 31, 1990, the 
provisions for the annualized or adjusted seasonal method of 
determining estimated income under section 6655 of the 
Internal Revenue Code are recognized for state income tax 
purposes. 

9. Penalty and interest apply in the following conditions : 

a . A corporation did not timely file a declaration of 
estimated tax. 

b. A corporation did not pay the estimated tax on or before 
the quarterly due date. 

c. The quarterly est imated payments were underpaid by more 
than ten percent of the actual tax liability for the 
current tax year divided by four. However, no penalty or 
i nterest will apply if the quarterly estimated payments 
equaled the previous year 1 s total tax divided by four. 

97 10. Interest is computed from the due date of the quarterly 
installment to the date of actual payment. Estimated tax 
payments , received as a resu l t of an amended declaration of 
estimated tax, will have interest computed from the date pa i d 
to the date due in the related quarters. 

+&7 11. If the tota l amount of estimated tax payments exceed the total 
amount of tax required to be pa i d for the current tax year , 
the overpayment will be refunded. Interest will be pa i d on 
any overpayment of tax if the overpayment is not refunded 
within sixty days after the due date of the income tax return 
or within sixty days after the date the income tax return was 
f i led, whichever comes later. 

T+7 12. a . If the total amount of estimated tax payments exceeds the 
anticipated tax l i ability for the tax year by more than 
five hundred do l lars, a quick refund may be requested . 
The request for refund must be filed on forms prov i ded by 
the tax commissioner. In addition, the request must be 
filed after the close of the tax year and before the 
original due date of the tax return . No interest wi l l be 
paid on a quick refund. 

b. If a quick refund of estimated i ncome tax results i n a 
corporation•s fa i lure to meet the requirements of North 
Dakota Century Code section 57-38-62, penalty and i nterest 
provisions will apply. 
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History: Effective July 1, 1985; amended effective November 1, 1987~ 
November 1, 1991. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38-62 

81-03-04-02. Payments of estimated taxes by individuals, estates, 
and trusts. 

I. Except as otherwise provided, an individual, estate, or trust 
subject to section 6654 of the Internal Revenue Code, relating 
to failure to pay estimated income taxes, shall make payments 
of estimated state income tax. The £arm r±reu w±th ~ 
pa~ment o-f estimated incorne tax constitutes a declatatiou. 

2. Penalty and interest for failure to make payments of estimated 
state income tax must be waived by the tax commissioner in the 
following situations: 

a. When an individual derives over two-thirds of gross income 
from farming, files a federal income tax return by March 
first of the following tax year, and pays the federal tax 
in full by that same date, but does not make payments of 
estimated state income tax. The individual does not have 
to file a state income tax return or pay any state income 
tax due on or before March first of the following tax year 
to qualify for this waiver of penalty and interest. 

b. When an individual derives over two-thirds of gross income 
from farming, makes the one required estimated federal tax 
installment on January fifteenth of the following tax 
year, files a federal income tax return after March first 
of the following tax year, and pays the estimated state 
income tax due on January fifteenth of the following tax 
year. The first three payments due on April fifteenth, 
June fifteenth, and September fifteenth of the current tax 
year are not required to qualify for this waiver of 
penalty and interest. 

c. When an individual, estate, or trust utilizes the 
annualized income installment method as provided in 
section 6654 of the Internal Revenue Code, and makes the 
required estimated state income tax payment based thereon. 

d. When an individual, estate, or trust has a current year 
tax liability which exceeds the taxpayer•s withholding by 
less than two hundred dollars, and the taxpayer does not 
make payments of estimated state income tax. The two 
hundred dollar limitation applies per return. 

3. To determine tax liability for the immediately preceding year, 
married taxpayers who filed separate returns in the prior 
year, but who plan to file a joint return for the current 
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year, shall combine the tax liabilities reflected on their 
prior year returns. Joint estimated tax payments for the 
current year must equal or exceed one hundred percent of the 
couple's total tax liability for the prior year if the prior 
year test is applicable. 

History: Effective November 1, 1987; amended effective July 1, 1989; 
March 1, 1990; November 1, 1991. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38-45, 57-38-62, 57-38-63, 57-38-64 

81-03-05.4-01. Definitions. The following definitions are only 
applicable in computing a taxpayer's federal income tax deduction 
pursuant to subdivision c of subsection 1 of North Dakota Century Code 
section 57-38-01.3: 

1. "Apportionment factor" means a fraction, computed pursuant to 
North Dakota Century Code chapter 57-38 or, 57-38.1, or 57-59, 
used to divide business income of a multistate taxpayer among 
states. 

2. "Federal 11 means the United States. 

3. 11 Federal income tax deduction 11 means the adjustment provided 
for in subdivision c of subsection 1 of North Dakota Century 
Code section 57-38-01.3. 

4. 11 Feder a 1 income tax pa-:i:d 1 i abil ity 11 means the amount of 
federa 1 income tax t1nrt wa-s either pa-:i:d or a-aocc~rMu:ne~d~.z·-~e;_xc~l.!_!u~d~i~n~g 
any federal alternative minimum tax, computed under chapter 1 
of the Internal Revenue Code of 1986, as amended. 

5. 11 Federal income tax ratio 11 means North Dakota taxable income 
divided by income relating to federal income tax pa±d accrued. 

6. "Income relating to federal income tax paid" means total 
income less income relating to foreign tax credit. 

7. "Income relating to foreign tax credit 11 means income directly 
attributable to either the foreign tax credit or the 
possessions credit. 

8. 11 North Dakota taxable income" means income which has been 
apportioned to North Dakota pursuant to North Dakota Century 
Code chapters 57-38, 57-38.1, and 57-59; provided, however, 
that no adjustment should be made for the federal income tax 
deduction. 

9. 11 Taxpayer11 means a corporation that is required to file an 
income tax return in North Dakota. 
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10. 11 Total income 11 means the federal taxable income of those 
entities in the unitary group that are required to file a 
federal income tax return during the period in question, plus 
or minus the adjustments provided for in North Dakota Century 
Code section 57-38-01.3, with the exception of subdivisions c 
and f of subsection 1 of North Dakota Century Code section 
57-38-01.3. 

History: Effective July 1, 1989; amended effective May 1, 1991i 
November 1, 1991. 
General Authority: NDCC 57-38-57 
Law Implemented: NDCC 57-38-01.3 

81-03-05.4-03. Computation - Part I. Any taxpayer claiming a 
federal income tax deduction shall compute federal income tax pa±d 
liability on income which is taxable in North Dakota in the following 
manner: 

1. Consolidated federal income tax pa±d 
liability. 

2. Separate company pro forma federal 
income tax liability for all of the 
profit companies that are on the 
consolidated return and included in 
the unitary group. Use the method 
described in Internal Revenue Code 
section 1.1552-1(a)(2). 

3. Separate company pro forma federal 
income tax liability for all of the 
profit companies that are included 
on the consolidated return. 

4. Line 2 divided by line 3. 

5. Unitary companies' share of consolidated 
federal income tax pa±d liability 
(line 1 multiplied by line 4). 

6. Federal taxable income of the unitary 
companies which are included on the 
consolidated return. 

7. Amount of federal taxable income reported 
on line 6 that is not taxable in North 
Dakota. 

8. Federal taxable income attributable to 
North Dakota (line 6 minus line 7). 

9. Line 8 divided by line 6. 
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10. Consolidated federal income tax pa±n XXX 
liability on income which is taxable 
in North Dakota (line 5 multiplied by line 9). 

History: Effective July 1, 1989; amended effective May 1, 1991_i_ 
November 1, 1991. 
General Authority: NDCC 57-38-57 
Law Implemented: NDCC 57-38-01.3 

81-03-05.4-05. Additional provisions. 

1. If members of a unitary group filed more than one federal 
income tax return, subsections 1 through 10 in section 
81-03-05.4-03 must be repeated for each federal income tax 
return and the result totalled before application of the 
income tax ratio or apportionment factor in 81-03-05.4-04. 

2. A taxpayer may exclude subsections 1 through 4 in section 
81-03-05.4-03 when: 

a . A North Dakota return is filed using the combined report 
method and all corporations included in the federal 
consolidated return are included in the combined report. 

b. A corporation does not file a federal consolidated return. 

3. If federal alternative minimum tax is pa±n accrued and state 
alternative minimum tax is not, the federal minimum tax must 
be excluded from subsections 1 through 5 of section 
81-03-05.4-03 . 

~ H a taxpayet elects t-o compate ±t-s fedetal 111come t-ax 
deductio11 on the ca-sh basis, ±t ntttst do 'S'O' on the tetutll as 
otiginally filed. The ca-sh has+.; election ±s not a~ailable t-o 
a taxpayet that 'f±Te-s as a membet o-f a fedetal consolidated 
t e tarn. 

History: Effective May 1, 1991; amended effective November 1, 1991. 
General Authority: NDCC 57-38-57 
Law Implemented: NDCC 57-38-01 . 3 

STAFF COMMENT: Chapter 81-03-05.5 contains all new material but is not 
underscored so as to improve readability. 

CHAPTER 81-03-05.5 
DEDUCTION AND CREDIT FOR ALTERNATIVE MINIMUM INCOME TAX 

Section 
81-03-05 . 5-01 Credit for North Dakota Alternative 
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Minimum Tax 
81-03-05.5-02 Deduction for Federal Alternative 

Minimum Tax 

81-03-05.5-01. Credit for North Dakota alternative minimum tax. 
The following provisions are applicable for purposes of interpreting 
subsection 2 of North Dakota Century Code section 57-38-30: 

1. For purposes of this section, alternative minimum tax means 
North Dakota alternative minimum tax. 

2. To be eligible for a credit on its state income tax return for 
the years 1991, 1992, 1993, or 1994, a corporation must have 
paid state alternative minimum tax on its 1989 or 1990 tax 
return. 

3. The amount available for credit is equal to the state 
alternative minimum tax paid for the years 1989 and 1990, less 
any credit previously taken by the corporation. However, the 
amount of credit taken in any year may not exceed the 
corporation's income tax liability for that year. 

History: Effective November 1, 1991. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38-01.3, 57-38-30 

81-03-05.5-02. Deduction for federal alternative minimum tax. 
The following provisions are applicable for purposes of interpreting 
subdivision c of subsection 1 of North Dakota Century Code section 
57-38-01.3: 

1. Definitions. 
computing a 
deduction: 

The following definitions are 
taxpayer's federal alternative 

applicable in 
minimum tax 

a. "Apportionment factor" means a fraction, computed pursuant 
to North Dakota Century Code chapter 57-38, 57-38.1, or 
57-59, used to divide business income of a multistate 
taxpayer among states. 

b. "Disallowed federal alternative m1n1mum 
amount of federal alternative minimum tax 
taxpayer did not receive a state income 
pursuant to subdivision c of subsection 1 of 
Century Code section 57-38-01.3. 

c. "Federal" means the United States. 

tax" means the 
for which a 
tax deduction 
North Dakota 

d. "Federal alternative minimum tax" means the amount of 
federal alternative minimum tax computed under chapter 1 
of the Internal Revenue Code of 1986, as amended. 
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e. 11 Federal income tax ratio 11 means 
income divided by income relating to 
accrued. 

North Dakota taxable 
federa 1 income tax 

f. 11 State alternative m1n1mum tax deduction 11 means the amount 
of disallowed federal alternative m1n1mum tax which a 
taxpayer is allowed to claim as a deduction for purposes 
of determining North Dakota taxable income. 

g. 11 Taxpayer 11 means a corporation that is required to file an 
income tax return in North Dakota. 

2. Requirements to claim a state alternative m1n1mum tax 
deduction. A taxpayer is entitled to claim a state 
alternative minimum tax deduction for any federal alternative 
minimum tax accrued subsequent to December 31, 1986, if th~ 
following conditions are met: 

a . The taxpayer filed a North Dakota corporate income tax 
return for the same year in which the federal alternative 
minimum tax was accrued. 

b. The deduction is taken in a taxable year beginning after 
December 31, 1990. 

c. The deduction is taken in the same taxable year for which 
the taxpayer took a credit for federal alternative minimum 
tax . 

3. Computation of state alternative m1n1mum tax deduction. A 
deduction for alternative minimum tax must be computed in the 
following manner: 

a. Disallowed federal alternative minimum tax. xxx 

b. Separate company pro forma xxx 
income tax liability for all the 
profit companies that are on the 
consolidated return and included in 
the unitary group. Use the method 
described in Internal Revenue Code 
section 1.1552-1(a)(2). 

c. Separate company pro forma federal xxx 
income tax liability for all of the 
profit companies that are included 
on the consolidated return. 

d. Line b divided by line c. xxx 

e . Unitary companies 1 share of consolidated xxx 
disallowed federal alternative minimum tax 
(line a multiplied by line d). 
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f. Federal taxable income of the unitary 
companies which are included on the 
consolidated return. 

g. Amount of federal taxable income reported 
on line f that is not taxable in North 
Dakota. 

h. Federal taxable income attributable to 
North Dakota (line f minus line g). 

i. Line h divided by line f. 

j. Line multiplied by line e. 

k. The federal income tax ratio or the 
apportionment factor for the taxable 
year in which the federal alternative 
minimum tax was accrued, whichever 
is applicable. 

1. State alternative minimum tax deduction 
(line j multiplied by line k). 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

4. Limitation on amount of state alternative m1n1mum tax 
deduction. The amount claimed for a state alternative minimum 
tax deduction cannot exceed the taxpayer's North Dakota 
taxable income before any state net operating loss. Any 
excess deduction may be carried forward and used in a year 
which meets the requirements of subsection 2. 

5. Additional provisions. 

a. If members of a unitary group filed more than one federal 
income tax return, subdivisions a through j in subsection 
3 must be repeated for each federal income tax return and 
the result totaled before application of the income tax 
ratio or apportionment factor. 

b. A taxpayer may exclude subdivisions b through d in 
subsection 3 when: 

(1) A North Dakota return is filed using the combined 
report method and all corporations included in the 
federal consolidated return are included in the 
combined report. 

(2) A corporation does not file a federal consolidated 
return. 

History: Effective November 1, 1991. 
General Authority: NDCC 57-38-56 
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Law Implemented: NDCC 57-38-01.3, 57-38-30 

81-03-09-03. Business and nonbusiness income defined. Subsection 
1 of North Dakota Century Code section 57-38.1-01 and article IV(1)(a) 
of North Dakota Century Code section 57-59-01 define 11 business income 11 

as income arising from transactions and activity in the regular course 
of the taxpayer•s trade or business and includes income from tangible 
and intangible property if the acquisition, management, and· disposition 
of the property constitute integral parts of the taxpayer 1 s regular 
trade or business operations. In essence, all income which arises from 
the conduct of trade or business operations of a taxpayer is business 
income. For purposes of administration of North Dakota Century Code 
chapter 57-38.1, and North Dakota Century Code chapter 57-59, the income 
of the taxpayer is business income unless clearly classifiable as 
nonbusiness income. Nonbusiness income means all income other than 
business income. 

The classification of income by the labels occasionally used, such 
as manufacturing income, compensation for services, sales income, 
interest, dividends, rents, royalties, gains, operating income, 
nonoperating income, and so forth, is of no aid in determining whether 
income is business or nonbusiness income. Income of any type or class 
and from any source is business income if it arises from transactions 
and activity occurring in the regular course of a trade or business. 
Accordingly, the critical element in determining whether income is 
11 business income 11 or 11 nonbusiness income 11 is the identification of the 
transactions and activity which are the elements of a particular trade 
or business. In general, all transactions and activities of the 
taxpayer which are dependent upon or contribute to the operations of the 
taxpayer 1 s economic enterprise as a whole constitute the taxpayer•s 
trade or business and will be transactions and activity arising in the 
regular course of and will constitute integral parts of a trade or 
business. See section 81 93 99 as ro-r ln'O'r'e specific examples o-f ttre 
classification o-f income a-s business 'VT nonbusiness iucome, see sections 
81-03-09-04 and 81-03-09-08 for further explanation of a trade or 
business. 

History: Amended effective November 1, 1991. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38.1-01(1), 57-59-01 (art.IV(1)(a)) 

81-03-09-04. Two or more businesses of a single taxpayer . A 
taxpayer may have more than one 11 trade or business 11

• In such cases, it 
is necessary to determine the business income attributable to each 
separate trade or business. The income of each business is then 
apportioned by an apportionment formula which takes into consideration 
the instate and outstate factors which relate to the trade or business 
the income of which is being apportioned. 

Example:- The taxpayer ±s a couglomerate w±ttt ttn:-ee operating 
divisions. 9ne division ±s engaged ±n mauafactnting aerospace -±t-ents £-or 
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the federal government. Another division ±s engaged -in growing tobacco 
products. The ttr±rd dh is ion produces and disb: ibutes motion pic tares 
:for theaters and television. tradt division operates independentll', 
there ±s !TO strong central 111anagement. tradt division operates -in th±s 
'S't-ai:-e a-s weH a-s -in ~ states . :bt th±s 'C'a"S'e"Y tt ±s Ta-±r t-o c OJ&clude 
that the taxpa11er ±s engaged -in three separate "trades 'O'r basinesses". 
Accordingly, the amount c-f business income ath ibutable t-o the 
taxpayer • s tra-de 'O'r business acl:iv ities -in ttr±s ~ ±s determined by 
appll'iug an appropriate apportiowuenl: formula t-o the business income o-f 
e-ach business. 

The determination of whether the activities of the taxpayer 
constitute a single trade or business or more than one trade or business 
will turn on the facts in each case. In general, the activities of the 
taxpayer will be considered a single business if there is evidence to 
indicate that the segments under consideration are integrated with, 
dependent upon, or contribute to each other and the operations of the 
taxpayer as a whole. The following factors are considered to be good 
indicia of a single trade or business, and the presence of any of these 
factors creates a strong presumption that the activities of the taxpayer 
constitute a single trade or business: 

1. Same type of business. A taxpayer is generally engaged in a 
single trade or business when all of its activities are in the 
same general line. For example, a taxpayer which operates a 
chain of retail grocery stores will almost always be engaged 
in a single trade or business. 

2. Steps in a vertical process. A taxpayer is almost always 
engaged in a single trade or business when its various 
divisions or segments are engaged in different steps in a 
large, vertically structured enterprise. For example, a 
taxpayer which explores for and mines copper ores; 
concentrates, smelts, and refines the copper ores; and 
fabricates the refined copper into consumer products is 
engaged in a single trade or business, regardless of the fact 
that the various steps in the process are operated 
substantially independent of each other with only general 
supervision from the taxpayer's executive offices. 

3. Strong centralized management. A taxpayer which might 
otherwise be considered as engaged in more than one trade or 
business is properly considered as engaged in one trade or 
business when there is a strong central management, coupled 
with the existence of centralized departments for such 
functions as financing, advertising, research, or purchasing. 
Thus, 'S"'11te conglomerates a corporation may properly be 
considered as engaged in only one trade or business when the 
central executive officers are normally involved in the 
operations of the various divisions and there are centralized 
offices which perform for the divisions the normal matters 
which a truly independent business would perform for itself, 
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such as accounting, personnel, insurance, legal, purchasing, 
advertising, or financing. 

History: Amended effective November 1, 1991. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38.1-01(1), 57-59-01 (art.IV(1)(a)) 

81-03-09-05. Business and nonbusiness income -Application of 
are rtrl-es mTd examples £-o-r determining 
±s business or ltonbusiness ~ilcome. The 

definitions. Ttre following 
whether pazlicular income 
examples ttSed throaghoat the-se sections are illashatille on±y mTd do not 
patpott to s-et 'f-orth -af-1- pertinent facts. 

+:- Rent-s -from rea± mTd tangible personal property. Rental income 
-from rea± mTd tangible ptopetty ±s basiness :mcome ±f ttre 
ptopet ty rittt tespect to wh±ctt ttre tental inconte W'd"S teceived 
±s ttSed ±n ttre taxpayet 's tra-de V'I' basiness V'I' ±s incidental 
thereto mTd thetefote ±s incladable ±n ttre ptopetty factot 
ttm:i-er sections 61 83 89 15 thtoagh 61 83 89 21. 

Example a:- The taxpayet opetates a nmltistate ear tental 
LusiJtess. The income -from care rentals ±s hosiness ::tnconre. 

Example b:- taxpayez ±s engaged ±n the heavy 
conshaction basiness ±n wh±ctt ±t ttS"e"S eqaipment streh a-s 
ctanes. ttactots, mTd earth moving vehicles. The taxpayet 
~ shott tetm leases o-f the eqaipment when patticulat 
pieces o-f eqaipment are not needed 'on any pat ticulat ptoject. 
The tental income ±s business income. 

Example e:- The taxpayei opetated a maltistate cha-in o-f 
~clothing stotes . The taxpayet putchases a five stoty 
office building £-o-r 'l2'S"e ±n co1mec t ion rittt ±t-s tra-de V'I' 

basiness. ft ttS"e"S the sheet f±oO'I' a-s one o-f -it-s tetail 
stotes mTd the second mTd tiT±rd floots £-o-r -it-s genetal 
cozporate headquarters. !ftre remaining tW"'' flouts are leased 
to othets. !ftre tental o-f ttre tW"'' floors ±s incidental to ttre 
opetation o-f ttre taxpayet's ~ O'I' business. !ftre rental 
income ±s business income . 

Example d:- !ftre taxpayet opetates a multistate cha-in o-f 
gzocery stores. * putchases !r'S an investment mt office 
bailding ±n another -state rittt sutplus -ftmd-s mTd leases the 
entire building to others. !ftre net rental income ±s not 
business income O"f ttre grocery st-o-re t-r-ade or business. 
Therefore, ttre net rental income ±s nonbusiness income. 

Example e:- The taxpayet opetates a maltistate cha-in o-f 
~ clothing stotes. !ftre taxpayet invests ±n a twenty stoty 
office bail ding mTd ttS"e"S the sheet f±oO'I' a-s one o-f -it-s I etail 
stotes mTd the second f±oO'I' £-o-r -it-s genetal cotpotate 
headquarters. The zemaining eighteen floozs aT"e leased to 
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olltets . The tental o-f the eighteen flouts ±s not incidental 
t"O but tathet ±s sepatale £rom the opetation o-f the taxpayet's 
tra-de or business. The net tental xncome ±$ not business 
xJtcome o-f the cloUting rl'ore trade OT basiness. Thetefote, 
the net tental income ±s nonbasiness income. 

Exa1nple £:- TlTe laxpay et colts lt uc led a p-l-ant -fOT trS"e ±n 
±t-s multislale manafaclutiJtg business and twenty ye-ars rater 
the p-l-ant was c 1 o sed and pttt ttp -fOT -s-a-1-e-:- TlTe p-l-ant was 
tented -fOT a tempotaty petiod £rom the t-±nte ±twas closed by 

the taxpayet ant±± ±t was S'Oi-d eighteeJt months latet. TlTe 

tental i1tcome ±s basiJtess iJtcome and the ga-in on the S1rl:e o-f 
the p-l-ant ±s business income . 

Example g:- TlTe taxpayet opetales a mullistale etnr±n o-f 

gtocety stotes. ft owned mt office buildiJtg wh-iett ±t occupied 
a-s ±t-s cotpotate lteadqaatlets. Becaase o-f iJtadequate space, 
laxpay et acquit ed a tTeW and lat get buildiJtg else whet e -fOT ±t-s 
corporate headquarters . TlTe oTd building was t eJtted t"O mt 

in,estment company 1:%1Tder a five yeat lease. 
o-f the lease, taxpayet S'Oi-d the buildiJtg 
TlTe net teJtlal i1tcome teceived O'V'eT the 
nonbusiness 1Jtcome and the ga-in or l-o-s-s 
building ±s noJtbusiness income . 

t:fpon exp it at ion 
at a ga-±n or ~ 
Tease petiod ±s 

on the s-aTe o-f the 

Z..:.. 6-a-±n-s or 1 o sse s £rom 'S"rl-es o-f assets . 6lr±n OT ~ £rom the 
~ excha1tge, OT ot+rer disposition o-f rea± OT laJtgible VT 

intangible personal propexty constitutes business income ±f 
the p t opet t y wh±i-e 'OWn"e"d by the l axpay et was trS""ed ±n the 
taxpayet ' s trade OT basiness. Ilowevet, rl =h ptopetty was 
utilized -fOT the production '0'-f nonbasiness income or otherwise 
W"2!"S temov ed 
exchange , or 
constitute 

£rom the ptopetly 
ot+rer dispositiolt. 

noJtbusiness income. 
thtouyh e~ 93 99 2~ . 

faclot Lefote 
the ga-±n OT 

Se-e sections 

±t-s ~ 
ro-s-s w±l± 
e~ 93 99 ~5 

Example a:- in conducting ±t-s multislate manufacturing 
business , the taxpayet systematically teplaces automobiles, 
machines , and ottrer equipment tt'S"e"d ±n the business . TlTe gzrin-s 
or losses tesulting £rom tinrs-e S"a'l-e-s coltstitate business 
income. 

ExaMple b:- The taxpayet conslt acted a p-l-ant -fOT ttS"e ±n 
multistate manufacturing business and twenty ye-ars rater 

the ptopet ly at a ga-±n wh±i-e ±t was ±n opetalion by the 
taxpayer. The ga-±n Ts business income . 

Example 
closed and 
buyer was 
income. 

e :- 5-am-e a-s example b except th-at the p-l-ant was 
pttt ttl' -fOT s-aTe but was not ±n £act S'O'i-d ant±± a 

'f-ound eighteen months lalet. The ga-in ±s basiness 
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Example e:-

maJtufaclut ing and 
working capital 
dollars wh±eh ±t 

The taxpayer ±s engaged ±n a multistate 
selling business . The taxpayer usually ha-s 
and erlra eash totaling two hundred thousand 
regularly invests ±n short term interest 

beating secutilies . The inletest income ±s business income. 

Example f :- fn Januat y the ta.<pay et S'O'Td ai± the st'O"Ck of 
a subsidiary for twenty million dollars . The funds are placed 
±n an interest bearing account pending a decision by 
management a-s to how the funds are to be u til ±zed . The 
interest income "'i-s no11business income . 

"r.- D iv idends . Dividends 'ZIT"e business income wheT-e the st'O"Ck w±th 
1 espect to wh±eh the dividends are 1 eceived at ises -ottt of or 
was acquired ±n the regular course of the taxpayer's trane or 
business operations or wheT-e the purpose for acqu~r~ng and 
holding the st'O"Ck ±s 1 elated to or incidental to sttdt tra-d-e or 
business opetalions. 

Example taxpayer 
During st'O"Ck brokerage houses. 

d iv idends on st'O"Ck ±t 
income. 

operates a multistate dTa±n of 
the year the taxpayer receives 

The dividends are business 

Example b :- The la.<payet ±s engaged ±n a multistate 
manufacturing and "holesaling business. fn connection w±th 
that business the taxpayer maintains special accounts to 'C'O'V'e'1' 

sttdt ±t:-etrts a-s workmen's compensation claitns, and -s-o for th. A. 
pot lion tTf the moneys ±n tho-se accounts ±s invested ±n 
iuterest bearing bonds . The temaindet ±s invested ±n vatious 
common stocks listed on national st'O"Ck exchanges. froth the 
interest income and any di\fidends are business income . 

Example e:- The taxpayer sevezal Ulttelaled 
corporations own a±-1- of cozpozation wht:rs-e 

business opetalions coJtsisl solely 0'-f acquizing and ptocessiny 
materials for delivery to the corporate owners. The taxpayer 
acquit ed the st'O"Ck ±n o-rde-r to obtain a source of supply of 
materials tt'S'e"d ±n-it'S manufacturing business. The dividends 
are busiiress income . 

Example d :- The taxpayer ±s engaged ±n a mullistate ~ 
construction business . Mtretr 0'£ -it'S constzuction work ±s-
per fotnted for agencies o-f the federal go\fetnmeut and vaz ious 
rla-t-e govermneuts . Hnder stat-e and federal Taws applicable to 
co11ltacts for tiTe'S"e agencies , a co1tlzactoz mttst have adequate 
boudiug capacity, a-s measured by the rat±o of -it'S curreut 
assets , C'!!"S'h-; and mazketable securities , t-o curreiil 
liabilities . fn '0"1"der to maiutaiu an adequate boudiug 
capacity the taxpayer ho-l-ds various stocks and iuletest 
beaz ing secor it:ies. froth the interest :tncome 
dividends received are business income . 
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Example e:- The ta.<payet receives 
oT ±ts subsidiary or affiliate which 
ageucy fur products mauufactured 
dividends 'dre business iucome. 

d iv ideud s £rom the stoclc 
t!"Ct-s 1!'S the marketing 
by the taxpayer. The 

Example £:- The taxpayer ±s engaged ±n a multistate gi"d'S'S 

mauufacturiug business. rt a±s-o hoTds a portfolio oT stoclc 
mni interest beating securities, the acquisition mni holding 
'CTf which are unrelated t-1:7 the manufacturing business. The 
dividends mni interest income recei~ed are noubasiness income . 

5-:- Patent mni copyright royalties. Patent mni copyright 
royalties are business income wh-ere the patent or copyright 
w±th respect t-1:7 which the royalties were received arises out 
'CTf or W'dS created ±n the regalar course 'CTf the taxpayer's 
tra-de o-r business opezations or wh-ere the puzpose fur 
acqairiug mni holdiug the patent or copyright ±s related t-1:7 or 
incideutal t-1:7 Sttdt tra-de or basiness operations. 

E.<ample a:- Ttte taxpayer ±s eugaged ±n the maltistate 
basiuess 'CTf manafactar iug mni selling indush ial chemicals . 
fn co1mection w±th that busiuess the taxpayer obtained patents 
on certain 'CTf -its prodacts. The taxpayer licensed the 
prodaction 'CTf ttre chemicals ±n foreigu couutries, ±n return 
fur which ttre taxpayer receives royalties. 
received by ttre taxpayer 'dre basiuess iucome. 

The royalties 

Example b :- The taxpay et ±s eugaged ±n the Jlttt'S'±e 

publishing business mni hoTds copyzighls on llamezous songs. 
Ttte taxpayer acqun es ttre assets oT a smaller pablishing 
compauy, inclading Jlttt'S'±e copyrights . Ttre-se acqaited 
copyrights are thereafter ttS'e'ti by the taxpayer ±n -its 
business. Any zoyallies zecei~ed on ttreS'e copyzighls are 
business income. 

Example e :- Same 1!'S example br except that ttre acqair ed 
company a±s-o iTe±d ttre patent on a type 'CTf phonograph ueedle. 
Ttte taxpayer do-es not manafactare or ~ phonographs or 
phonograph eqaipment . Any royalties received on ttre pateut 
WOttl-tt be uonbasiness income . Repealed effective November 1, 
1991. 

General Authority: NB€€ 57 30 56 
Law Implemented: NB€€ 57 30.1 81(1), 57 59 81 Eart.IVE1)(a)) 

81-03-10-01. Designation of overpayment amount. North Dakota 
taxpayers An individual income taxpayer with an available overpayments 
overpayment of tax of at least five dollars may designate a portion of 
the±r the overpayment, as a voluntary contribution, a minimum of one 
dollar to either or both of the following: 

1. The nongame wildlife management fund. 
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2. The centennial tree program trust fund. 

History: Effective July 1, 1989; amended effective November 1, 1991. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38-34.3, 57-38-35.1 

81-04.1-01-02. Confidential information. A return includes all 
the business records and information of a retailer which reflect or 
record sales or use tax data which are used to calculate sales or use 
tax obligations for purposes of North Dakota Century Code section 
57-39.2-23. 

The tax commissioner is authorized to release name and mailing 
address information on sales and use tax permitholders to any North 
Dakota state government agency for the limited purpose of distributing 
state government publications or information. Permitholder information 
that can be released is restricted to the business name and mailing 
address used to mail sales and use tax returns to permitholders. Other 
permitholder information, including filing schedule, starting date, 
payment history, ownership status, and standard industrial 
classification, is confidential and may not be released by the tax 
commissioner. 

The tax commissioner may not release any information regarding a 
sales and use tax permitholder to any agency, entity, or representative 
of the federal government, of any other state government, of any local 
government, or of any foreign government. Information regarding a North 
Dakota sales and use tax permitholder may not be released to a private 
entity for any purpose, including fundraising or other sales 
solicitation, except for name and mailing address information provided 
to a private entity to facilitate the publication and distribution of 
state government publications or information. 

History: Effective June 1, 1984; amended effective November 1, 1991. 
General Authority: NDCC 57-39.2-19 
Law Implemented: NDCC 57-39.2-01, 57-39.2-23 

81-04.1-01-03.1. Definitions. Any person having nexus in North 
Dakota and making taxable sales in or making taxable sales having a 
destination in North Dakota must obtain a North Dakota sales and use tax 
permit from the tax commissioner and collect and remit tax on these 
sales. 

For purposes of implementing subsection 8 of North Dakota Century 
Code section 57-39.2-01 and subsection 5 6 of North Dakota Century Code 
section 57-40.2-01, unless the context otherwise requires: 

1. 11 Advertisement 11 means any message by which a retailer solicits 
retail sales of tangible personal property. It includes but 
is not limited to: 
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2. 

a. Each transmittance, by United States mail, common carrier 
or otherwise, of a printed sales solicitation message in 
the form of a bulk mailing or bulk delivery, a sales 
catalog, brochure, advertising flier, billing or package 
insert, or similar publication or device. 

b. Each transmittance of 
space advertising in a 
publication, which is 
nature. 

a sales solicitation message by 
newspaper, magazine, or other 

local, regional, or national in 

c. Each transmittance of a sales solicitation message by 
radio, television, telephone, telegraph, computer data 
base, or by cable, optic, microwave or other electronic 
means, or by any other communications means. 

11 Destination 11 means the 
tangible personal property 
retailer 1 s agent. 

location 
is made 

to which the delivery of 
by a retailer or the 

3. 11 Regular or systematic solicitation 11 means three or more 
separate transmittances of any advertisement or advertisements 
during a testing period. 

4. 11 Separate transmittance 11 means any transmittance of an 
advertisement during any twenty-four-hour period. 

5. 11 Solicitation 11 means: 

a. Offering, by advertisement, to make a taxable sale with a 
destination in North Dakota. 

b . Inviting offers to purchase tangible personal property for 
delivery in North Dakota . 

6. 11 Taxable sale 11 means a sale made by a retailer or a retailer 
maintaining a place of business in this state to purchasers 
for final use or consumption and not for resale or processing . 

7. 11 Test i ng peri od 11
, with respect to the determination of whether 

a person is required to obtain a permit and collect use tax as 
a retailer for tax periods commencing on or after the 
effective date of this section, means the twelve-month period 
ending on September thirtieth of the preceding calendar year . 

History: Effective November 1, 1987; amended effective March 1, 19 88~ 
November 1, 1991. 
General Authority: NDCC 57-39.2-19, 57-40.2-13 
Law Implemented: NDCC 57-39.2-19, 57-40.2-01 

81-04.1-01-23. Manufacturers. 
chapter !f-te t:rf the +9&9 Session b-aW$'7 

1307 

For puzposes 'O'f implemeutiug 
manufacturing Manufacturing or 



agricultural processing is a process which produces a new article with a 
different form, use, and name. The modification of articles of tangible 
personal property is not manufacturing or processing. For example, the 
creation of steel ducts or I-beams is manufacturing whereas the 
modification of steel ducts or I-beams to meet the specifications of a 
particular real property construction contract is not manufacturing or 
processing. To be considered manufacturing or processing, the raw 
materials must be materially altered. 

By way of illustration and not of limitation, the following are 
manufacturers or agricultural processors: food, beverage, confectionary 
plants; grain mills; bakeries; textile mills; apparel makers; wood and 
lumber plants; furniture and fixture makers; paper product makers; 
printers and publishers (includes newspapers); chemical producers; 
leather good plants; stone, clay, glass, concrete product makers; cement 
and asphalt plants; metal ware makers; auto/aircraft makers; dairy 
processors (not producers); photo finishers (not photographers); and 
dental, medical, ophthalmolic labs. 

By way of illustration and not of limitation, the following are 
not manufacturers or agricultural processors: farmers or ranchers, 
construction contractors, refining companies, artists, utilities, 
nurseries, restaurants, pharmacists, drycl eaners, photographers, 
advertisement agencies, secretarial services, computer programmers, auto 
body shops, repair shops, radio and television stations, architects, 
jewelers, grain elevators, and tire retreaders or recappers. 

Machinery and equipment used directly in the manufacturing process 
includes molds and dies that determine the physical characteristics of 
the finished product or its packaging material, and computers and 
related peripheral equipment that directly control or measure the 
manufacturing process. 

Items which are consumed or destroyed in the manufacturing process 
but which do not become a part of the finished product cannot be 
considered machinery and equipment and consequently are subject to the 
general sales and use tax. Purchase of these items by a manufacturer is 
taxable, and suppliers shall charge sales or use tax on these consumable 
items. If the items are purchased from an out-of-state supplier or if a 
North Dakota supplier fails to charge the tax, the North Dakota 
manufacturer shall report the sales or use tax directly to the North 
Dakota tax commissioner. 

Machinery and equipment not used directly in the manufacturing 
process or in agricultural processing include repair parts, equipment 
used for storage, delivery to and from the plant, repairing or 
maintaining facilities, research and development, or environmental 
control equipment required to maintain certain levels of humidity and~ 
temperature, or air quality in a manufacturing or agricultural 
processing plant. 

Far purposes t:rf administering chapter T+6 t:rf the +98-9 Session 
~ tequests Requests for approval to buy goods at the reduced rate 
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without paying tax or for refunds of tax paid on goods which qualify for 
the reduced rate exemption must be made on £arms prescribed or approved 
by in writing to the tax commissioner. The tax commissioner reserves 
the right to make an onsite inspection prior to granting permission to 
purchase qualifying goods without paying tax or to receiving a refund. 
The tax commissioner 1 s approval to purchase goods at a reduced rate 
without paying tax or to grant a refund is binding unless a further 
review or additional information indicates that the decision was made 
upon misrepresentation by the applicant. An onsite inspection by the 
tax commissioner does not preclude an audit of the taxpayer 1 s books and 
records. 

History: Effective June 1, 1984; amended effective March 1, 1990j_ 
November 1, 1991. 
General Authority: NOCC 57-39 .2-19 
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57 39.2 93.5, 
57-39.2-04, 57-39.2-04.3, 57-39.2-07, 57-40.2-02.1, 57 ~9.2 93 . ~ 
57-40 .2-04 

81-04.1-04-26. Hotels, restaurants Hotel, restaurant, and 
lodging. The sale of~ a meal by hotels, restaurants, and a hotel, 
restaurant, or other eating places are sa±es place is a sale of tangible 
personal property and is subject to sales tax. SaTes A sale of food 
supplies and beverage- products to an eating places place for use in 
preparing and serving meals are sa±es is a sale for processing or resale 
and is not subject to tax. 

When hotels, restaurants a hotel, restaurant, or other eating 
places furnish place furnishes meals to their its employees as part 
compensation, they are it is liable for the tax upon the cost of the 
meals furnished. If records to substantiate the cost of meals to 
employees are not available, the tax commissioner will accept figures 
from records kept by competing hotels, restaurants, and other eating 
places, as a basis on which to compute the tax. 

6-ov-eT charges A cover charge made exclusively for the privilege 
of occupying space within an eating places are place is included in the 
gross receipts. 

A hotel, motel, or lodging accommodation used for residential 
housing for thirty or more consecutive days is exempt only when the 
accommodation includes continuous residency by at least one specific 
individual for thirty or more consecutive days. Any break in the 
continuous occupancy of the room by that individual which results in a 
continuous occupancy of less than thirty consecutive days subjects the 
accommodation to tax . In a case where an occupancy break results in one 
continuous occupancy period of thirty or more consecutive days and one 
continuous occupancy period of less than thirty consecutive days, the 
exemption applies only to the occupancy period of thirty or more 
consecutive days. 
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A business which rents a lodging accommodation is not exempt from 
tax unless the same worker or workers occupy the accommodation for 
thirty or more consecutive days. 

Hi story: Effective June 1, 1984.1-;-::-a:=-:.m.:.:..:e:..:.n:...=d:...=e-=d_e:::..f:....cfc...::e:.:c:.:t...:...i ..:..ve=--.:.N..:..:o:....:.v-=e.:.:.:m=-be:::..r:....cc...::1:...l,---=.1.::..99::....=.1. 
General Authority: NDCC 57-39.2-19 
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2, 
57-39.2-04, 57-39.2-21 

81-06.1-02-05. Tax deductions allowed to dealers. 

1. A motor vehicle fuel dealer is allowed to deduct two percent 
of the amount of the tax due to cover the cost of collecting 
the tax and remitting it to the tax commissioner. 

2. A motor vehicle fuel dealer and a special fuels dealer, other 
than a dealer of liquefied petroleum gas, is allowed to deduct 
the actual shrinkage of the total gallonage of the motor fuel 
received each calendar month, if that allowance does not 
exceed one percent of the total received by the dealer during 
that month. 

a. The motor vehicle fuel dealer must file reports on gross 
purchases unless a temperature adjusted method is agreed 
to between the dealer and the supplier. A reporting 
method must be used for a full reporting year, and any 
change in the reporting method must have prior approval by 
the tax commissioner. 

b. It is presumed that all motor vehicle fuel and special 
fuels received by a dealer over and above the one percent 
shrinkage allowance has been sold, delivered, or used, and 
the dealer is liable for the appropriate tax on each 
gallon [3.79 liters] of fuel not accounted for. 

c. 'in consideLatiou o-f sluinkage losses and a LetaileL •s 'C"O'"St 
o-f collecting and tLansmitting taxes, a wholesale dealeL 
making a 'S'lrl:-e o-f nn:rt-o-r O"ehicle -ftte:l:-s nn:rst cLedit the 
Letail dealeL w±th tm"e' peLcent o-f the gallons EliteLs] 
~ For purposes of administering North Dakota Century 
Code section 57-43.1-27, the following procedures apply: 

(1) On a sale made to a retail outlet or other entity not 
licensed by the tax commissioner, a dealer must 
credit the outlet or other entity with a one percent 
shrinkage and tax collection allowance. The 
allowance must be documented on the face of the 
delivery invoice, and the dealer shall deduct the 
allowance from taxable gallons on the dealer•s tax 
return. 

1310 



d. 

(2) On a transfer of product to a dealer's retail storage 
facility or pump, a credit may be allowed for a one 
percent shrinkage and tax collection allowance, 
provided: 

(a) The transfer is treated as a sale documented by 
a sales invoice. 

(b) The per gallon tax is reported and paid on the 
monthly report for the month in which the 
product is transferred. 

(c) The product transferred is deducted from the 
dealer•s inventory as sold or used. The 
allowance must be documented on the face of the 
delivery invoice, and the dealer shall deduct 
the allowance from taxable gallons on the 
dealer•s tax return. 

(3) On a sale of fuel made by a dealer to a fuel user, 
including a person who uses fuel for agricultural 
purposes, the one percent shrinkage and tax 
collection allowance credit may not be taken on the 
dealer's tax return. 

The special fuels dealer of 
deduct the actual shrinkage 
received each month not to 
gallonage received during that 

liquefied petroleum gas may 
of the total gallonage 
exceed two percent of the 

month. 

History: Effective June 1, 1984; amended effective November 1, 1991. 
General Authority: NDCC 57-43.1-30, 57-43.2-22 
Law Implemented: NDCC 57-43.1-24, 57-43.1-26, 57-43.1-27, 57-43.2-21 

81-06.1-02-06. Tax reduction, exemption, 
gasoline containing alcohol. rn order for a motor 

credit, or refund on 
vehicle fttei: dealer 

t"O receive a reduction 'from the motor vehicle fttei: tax pursuant t"O N-orth 
Dakota Century &ode section 57 'i3.1 82, the dealer lltttS't receive a 
certificate 'from the alcohol p±ant wh±ctt produced anhydrous alcohol for 
'U"S'e -in the gasoline blending process. The certificate lltttS't stat-e the 
following:-

+-:- The anhydrous alcohol for gasoline blending wa-s produced 'from 
wet alcohol manufactured or distilled 'from agricultural 
products produced -in the United States or 'from C'O"a'l-7 

r. Ttre anhydrous alcohol for gasoline blending wa-s at f-east 
ninety nine pezcenl alcohol. 

5-:- Ttre n-artte V"f the stat-e -in wh±ctt the wet al co I to 1 , 1l"S'eU t"O 

produce the anhydrous alcohol. wa-s manufactured or distilled. 
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The cettificate nn:rst a±'S'O contain a wtitten statement that a±± the 
infotmation ptovided ±s accutate and nn:rst be signed by an authotized 
teptesentati\!e Trf the alcohol plant. 

'in making the cettification to the dealer, the followiug 
resli ictions apply. H wet alcohol mauufactured or distilled ±n one 
state ±s upgraded to auhydtous alcohol ±n another state , the tmt 
reductiou, eXemptiou . credit. or tefund allowed when the auhydtous 
alcohol ±s blended rith gasoline and 'S'OTd ±n N-orth Dakota ±s bas-ed ttp"On 

the qualification Trf the state where the wet alcohol mrs mauufactuted or 
distilled . 

H an alcohol p-l-ant manufactures or distills wet alcohol £rom 'C"''"a± 
or agticultutal ptoducts and upgtades that 
alcohol and rl'S"O upgrades wet alcohol 

wet alcohol to auhydrous 
mauufactured or distilled ±n 

auothet state to auhydtous alcohol , the tmt teductiou, exemptiou, 
credit , or refund allowed on the gasohol lrl-end coutainiug the anhydrous 
alcohol ptoduced ±n that p-l-ant ±s depeudent on the qualificatiou Trf the 
state where the wet alcohol mrs 1nauufactured or distilled. When the 
pl-ant ±s producing anhydrous alcohol £rom two sepatate processes and 
connningling the ptoduction, the pl-ant 'SiTaH maintain separate bo-ok 
inventories £rom the two processes . wtreT-e on-ly a parl Trf the anhydrous 
alcohol ptoduced ±n the p-l-ant ±s 'S'OTd to N-orth Dakota dealets, the 
alcohol p-l-ant 'SiTaH provide the purchaser Trf the anhydrous alcohol rittt 
a bteakdowu Trf the gallons 'S'OTd to N-orth Dakota dealets accotding to the 
petceutage o-f the auhydtous alcohol produced £rom each process. 

Example N-o-:- + :- H a p-l-ant located ±n I-owa mauufactut es or 
distills wet alcohol and transpotts the wet alcohol to Hinuesota where 
-±t ±s upgtaded to anhydrous alcohol , the tmt reduction as applied to 
gasoline blended rittt that anhydrous alcohol and 'S'OTd ±n N-orth Dakota, 
±s the qualifying I-owa state reduction . 

Example N-o-:- r :- H a Hililiesota p-l-ant produces one hundred thousand 
gallons o-f anhydtous alcohol by upgrading I-owa wet alcohol and produces 
one hundted thousaud gallous o-f anhydrous alcohol by upgradiug wet 
alcohol manufactuted or distilled £rom 'C"''"a± or agticultutal products and 
the anhydrous alcohol £rom each process ±s commingled , the gasoline 
blended rittt auhydrous alcohol 'S'OTd £rom the Minnesota p-l-ant w±l-1- be 
bX'e'd at two tates , fi-fty petcent at the Minnesota reduction and fi-fty 

perce nt at the I-owa reduction . When the anhydtous alcohol ±s 'S'OTd ±n 
N-orth Dakota . the alcohol pl-ant stnrlT indicate to the putchaset the 
pott i on wtri:eh was produced £rom f-owa wet alcohol and the portion wh±ch: 
wa-s produced £rom Minnesota wet alcohol . When the anhydrous alcohol ±s 
"S'O co11rrrrittgled . the p-l-ant w±l-1- - rmt be allowed to da-±1n that a±± the 
auhydrous alcohol produced £rom Hiunesota wet alcohol mrs 'S'OTd ±n N-orth 
Dakota ~ the auhydtous alcohol produced £rom I-owa wet alcohol mrs 
consigned to anothet state. Repealed effective November 1, 1991. 

Hi st ory : Effective Decembet 3--, +985 
Gener al Authority: NDCC 57 ~3 . 3 65 
Law Implemented: NDCC 57 ~3.3 62 
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81-06.1-03-01. Motor vehicle fuel tax refunds. Motor A motor 
vehicle fuel tax refru1ds refund may be obtained upon application to and 
approval by the tax commissioner. Refnnds A refund may be issued for: 

1. Tax paid by any person on motor vehicle fuel used for an 
agri cul tura 1 or pr illalely fnnded indnsh ial pnrposes purpose, 
except fuel used in motor vehicles operated or intended to be 
operated on public highways in this state. 

Five cents per gallon [3 .79 liters] is withheld from the 
refund. The tax withheld is distributed as follows: one cent 
per gallon [3.79 liters] to the township highway aid fund, two 
cents per gallon [3.79 liters] to the agriculturally derived 
fuel tax fund, and two cents per gallon [3.79 liters] to the 
highway distribution fund. 

2. Tax paid by any person on motor vehicle fuel used for a 
privately funded industrial purpose, except fuel used in motor 
vehicles operated or intended to be operated on public 
highways in this state. 

One and one-half cents per gallon [3 . 79 liters] is withheld 
from the refund. The tax withheld is distributed as follows: 
one cent per gallon [3 . 79 liters] to the township highway aid 
fund, and one-half cent per gallon [3 .79 liters] to the 
agriculturally derived fuel tax fund. 

3. Motor vehicle fuel tax paid by the state of North Dakota or 
any of its political subdivisions on fuel used in publicly 
owned vehicles for construction, reconstruction, or 
maintenance of any public road, highway, street, or airport. 
The tax imposed may be fully refunded. 

37 4. Motor vehicle fuel tax imposed on fuel used in the operation 
of auxiliary equipment which is fueled from the same supply 
tank as the vehicle itself, provided: 

a. The user keeps complete and accurate daily records of the 
time during which the equipment is operated. 

b. The records reflect miles [kilometers] traveled in each 
individual unit. 

c . The user obtains certified figures from the manufacturer 
of the equipment as to standard fuel consumption. 

d. The user complies with all provisions of North Dakota 
Century Code chapter 57-43.1 in applying for the refund . 

~ 5. Motor vehicle fuel tax imposed on fuel which was thereafter 
removed from this state to a state which requires payment of a 
tax upon the use of the fuel in that state. 
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!fwo c-ent-s per gallon~ liters] £-aT deposit ±n the agricaltarally 
derived 'ftteT t-ax fttnd '41Td one cent p-er gallon~ liters] £-aT deposit 
±n the towuship highway a-id fttnd ±s dedacted £rom refauds issaed tnT'de-r 
sabsec t ions h 37 '41Td "r:-

No refund claim for less than five dollars is allowed . 

History: Effective June 1, 1984; amended effective November 1, 1987; 
March 1, 1990; November 1, 1991. 
General Authority: NDCC 57-43.1-30 
Law Implemented: NDCC 54-27-19.1, 57-43.1-03, 57-43.1-03.1, 57-43.1-06, 
57-43 . 1-08 

81-06.1-03-06. Assignment o-f t-ax on agricaltural '41Td indastrial 
parchases o-f nrotor vehicle £tte± Motor vehicle fuel sales to persons 
engaged in agriculture who have a valid tax-assigned permit. Any person 
who ha-s parchased nrotor vehicle f'tte± on account '41Td wh-o ±s eligible £-aT 
a refand nray assign th-at person's el-a±m £-aT a refund t-o ttre dealer wh-o 
ha-s p-zr±d the refundable t-ax-;- provided a V"!rl-±d t-ax assignment agreement 
±s attached t-o the r e fand el-a±m £oTnr. 

-T-7 Dealers nray t-ake assigumeuts on agricaltural £tte± s-at-e-s £-aT 
c r edit on ttre-±r t-ax 1 e t ur n s ±n Apr iL May, d-mTe-;- dtrly;- Aaga s t , 
'41Td September . Tickets llltJ"St b-e thirty d-ays o±U before credit 
c-an b-e allowed on dealers' retarns . Before any persou ±s 
allowed t-o assigu a IITO't-o-r vehicle -ftte± t-ax refand t-o the 
dealer during th±s period, the persoll llltJ"St ha-ve a V"!rl-±d permit 
issued by the t-ax commissioner authorizing 'S'tt'dt assignment. 
Applicatiou -fo-rms nray b-e obtained £rom ttre t-ax commissiouer. 
There ±s no -fee £-aT a perJJJit. 

t7 Tho-s-e persons wh-o ha-ve a V"!rl-±d t-ax assignment permit issaed by 

the t-ax commissiouer w±rt b-e charged t+rre-e '41Td nine fortieths 
eent-5 per gallon ~ liters] by ttre dealer '41Td th-at charge 
w±rt b-e remitted t-o the t-ax commissioner by the dealer when 
ttre dealer sabmits the t-ax assigned iuvoices £-aT credit . Ttre 
t-ax o-f two eetTt-s per gallou ~ liters] w±rt b-e deposited 
±nthe agriculturally derived -ftte± t-ax fttnd and one cent per 
gallon ~ liters] w±rt b-e deposited ±n the township highway 
a-id fttnd and niue fortieths o-f one cent w±rt b-e deposited ±n 
the petzoleum release compensation ftrnd. 

3-:- AH tickets rrrtrst iuclade the followiug :-

47 Ttre amount o-f the tax-:-

b-:- Ttre puzchaser's t-ax assignment permit itumbet. 

c-:- Ttre purchaser's address. 

tr.- A t-ax assignmeut agreemeut stamp . 

1314 



e7 Two signatures, one as- the assignot lm"d one ~erifying 
g"'"'"d-s x ecehed. H the signa tax e o-f the assignox ±s 
llt:tss:tng £rom the ticket, the tax commissiouex riH 'S"e1Td 
the dealex a 'foTm ttp'01t wh±ch the puxchases are listed lm"d 
wh±ch the dealet lm"d the paxchaser nnrst rign \fetifyiug 
that tho-s-e puxchases were intended t-o b-e assigned. Ttte 
signed cextificatious nnrst b-e sabmitted t-o the tax 
comm:tss:tonet by the dealet by the dat-e specified 'OTT the 
£-ornr.-

4r-:- :AH tax assignmeuts nnrst Jll'e"et the follotdng conditions:-

a-:- Custom combine tickets are not acceptable fVr assigument 
cxedit 'OTT monthly tax xetuxus . 

b-:- Assignments riH b-e accepted 'OTT agxicaltaxal fue± on±y ±n 
btrlk delheties o-f fifty gallons [189.27 litexs] or llt'V'r'e'7 

e-:- Tickets nnrst b-e tax assigned by the paxchasex . 

d7 ~ o-f special £tteTs are not acceptable fVr assignment 
cxedit 'OTT the dealex's xepoxt. 

-. Assignmeut stamps shoald b-e placed whe-r-e they f-ea-st 
intexfete w±ttt ottrer ±tents lm"d signataxes 'OTT the ticket. 

£-:- H m-ore than one ±t-ent appeax s 'OTT the ticket, the gallonage 
'OTT wh±ch tax ±s b-e-ing assigned nnrst b-e cleaxly indicated . 

9'7 9n±y oxiginal tickets riH b-e acceptable . 

57 Tickets issued t-o a paxtnexship nnrst b-e assigned as follows:-

H issued -t-o- "Dtown Brothets", the assignment agreement 
nnrst be sigued "Bzown Drolhets by d-onn Brown, partnet". 
H issaed ±n indio idaal mmte"S as .JJ..S-ob lm"d d-onn Bx own", the 
assignment agxeement should b-e signed .JJ..S-ob lm"d d-onn Brown 
by d-onn Bxown, paxtnex". 

fr.- m the C'd'S'e' o-f a husband lm"d w±fe-; e i the x s po ase may rign the 
ticket even though -it ±s issued t-o one spouse on±y-;- pxovided 
both patties signed the tax assigntnent permit application. 

A dealer must charge the nonrefundable tax of five cents per 
gallon [3.79 liters] on a sale of motor vehicle fuel to a person engaged 
in agriculture who has a valid tax-assigned permit issued by the tax 
commissioner. A tax-assigned sale may be made from April first through 
September thirtieth. A dealer must report each sale on the dealer's tax 
report for the month in which the sale was made, and the dealer must 
attach the original sales invoice to the tax report. The sales invoice 
must be signed by the dealer and by the purchaser. A tax-assigned sale 
may not be made on a sale of less than fifty gallons [189.27 liters] . 
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History: Effective June 1, 1984; amended effective March 1, 1990i 
November 1, 1991. 
General Authority: NDCC 57-43.1-30 
Law Implemented: NDCC 54-27-19.1, 57-43.1-03, 57-43.1-03.1, 57-43.1-11, 
57-43.1-12 

81-07.1-01-01. Terms and phrases. Beginning d1rl:y +;- +97-5:;- and 
ror a:H:- years thes:eaftes:. t-erms Terms and phrases used in this article 
have the same meaning as those under North Dakota Century Code chapter 
57 3 7 . 1 and ±n th±s at 1: ic 1 e ha-lre the s-ame 111 e an ing a-s g-iven t"Ct tho-s-e 
t-erms and phs:ases ±n the United Stales Internal Reoenne eo-d-e trf ~ a-s 
amended and ±n effect ror ~ pns:poses '01T the dat-e trf decedent•s de-ath 
section 57-37.1-01. 

History: Effective June 1, 1984; amended effective November 1, 1991. 
General Authority: NDCC 57-37.1-17 
Law Implemented: NDCC 57-37.1-01 

81-07.1-01-02. Taxes and interest payable. Estate taxes are due 
and payable upon death of a decedent and become delinquent if not paid 
within fifteen months from the date of death. Interest attaches to 
unpaid taxes beginning with the expiration of the fifteen-month period. 
Neither the tax commissioner, the county court, nor any other person has 
the authority to waive interest which has or which will accrue on unpaid 
estate taxes on estates of decedents who died prior to July 1, 1987. 

History: Effective June 1, 1984; amended effective November 1, 1991. 
General Authority: NDCC 57-37.1-17 
Law Implemented: NDCC 57-37.1-02, 57-37.1-07 

81-07.1-01-05. Estate tax documents. H- ±s the responsibility trf 
the petsonal tepresenlalioe trf -an estate t"Ct fire the proper docwnents 
1 eqnit ed by the tax commissioner . 

1. If the gross value of an estate meets the requirements for 
filing a federal estate tax return, the following documents 
must be submitted to the tax commissioner by the personal 
representative, attorney for the estate, surviving joint 
tenant, or other heir: 

a. One copy of -an application ror determination trf a North 
Dakota estate tax return. 

b. Duplicate cetlificates trf estate tax determination. 6ne 
eopy w±ri- he retutned t"Ct the pes:sonal tepresentative or 
the attorney ror the estate wlTa ±s tesponsible ror filing 
the docwnent w-i-th the tegislet trf de-e-d-s -in the apps:opriate 
connl:y ror telease trf any r±en imposed by stal:al:e. 

e7 A copy of decedent's will, if any. 
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d7 c. A copy of the federal estate tax return. 

e7 d. If there is a North Dakota estate tax due, a duplicate 
situs affidavit. One copy will be filed with the state 
treasurer for proper distribution of taxes collected. 

f7 e. If the estate includes farmland, a supplemental 
information form listing the assessed value. 

f. Two certificates of estate tax determination must be filed 
if the decedent owned real property in North Dakota and 
died before January 1, 1991. One certificate will be 
returned to the person responsible for filing it with the 
register of deeds in the county where the real property is 
located. 

g. 5tteh Any other information as the tax commissioner may 
require. 

2. If the decedent died before January 1, 1991, the total value 
of the estate is under the federal filing requirement, and the 
estate includes property to which a lien attached upon the 
death of a decedent, the following documents must be filed 
with the tax commissioner: 

a. A verified petition for release of lien. 

b. Duplicate release of lien. One copy will be returned to 
the personal representative or the attorney for the estate 
for filing with the register of deeds in the appropriate 
county. 

3. The Except as otherwise provided, the documents required by 
this section apply to all estates of decedents who died on or 
after July 1, 1975. For estates of decedents who died prior 
to July 1, 1975, the proper forms are those required by the 
statutes and rules in effect on the date of death of the 
decedent . 

History: Effective June 1, 1984; amended effective November 1, 1991 . 
General Authority: NDCC 57-37.1-17 
Law Implemented: NDCC 57-37.1-17, 57-37.1-21 

81-08-03-07. Byproducts revenue exempt from taxation. 
Calculation~ the For any given month, the allowed exemption of revenue 
derived from the sale of byproducts exemp t -from taxation nnrst b-e 
accomplished by multiplying may not exceed twenty percent of the sum of 
total gross receipts from the sale of synthetic natural gas during the 
month plus total gross receipts from the sale of byproducts during the 
month -far wh±eh the tepott ±s !II"Zrde by twenty percent. 
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History: Effective November 1, 1987; amended effective July 1, 1989i 
November 1, 1991. 
General Authority: NDCC 57-60-12 
Law Implemented: NDCC 57-60-01, 57-60-02, 57-60-03 
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TITLE 87 

Veterinary Medi€al Examiners, Board of 
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NOVEMBER 1991 

87-02-01-02. Educational program attendance required. Each 
licenseholder, except as otherwise provided, shall be required to attend 
an educational program receive twelve hours of veterinary continuing 
education, approved by the board, in the twelve months preceding each 
renewal date. lloweoet, postgraduate 'Stttdy or attendance at an 
institution or an educational session apptooed by the b-oard 'Shrl-1- b-e 
consideted equivalent Veterinary continuing education is defined as an 
educational program which will enhance the licenseholder 1 s professional 
ability to serve the public and which has the prior approval of the 
board. 

History: Amended effective November 1, 1991. 
General Authority: NDCC 43-29-03 
Law Implemented: NDCC 43-29-03 

87-02-01-03. Educational program requirement waiver. 
shall have the authority to excuse licensees,~ a group or 
continuing educational requirement for an individual, £rom 
zequitements -±n for any of the following instances reasons : 

The board 
waive the 
the annual 

1. When no educational ptogtam meeting the tequitements apptooed 
by the b-oard ±s conducted within the state Impaired health. 

2 . 6pon submission t:rf an affidao it t-o the b-oard showing that the 
licensee W'd'S pteoented £rom attending an educational progtam 
at the p r ope t time-:-

3-:- fn ttre event t:rf an eme 1 g e nc 9 . 

~ For persons who have reached the age of sixty-five and are no 
longer actively engaged in practice. 
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57 3. For other good and sufficient reasons as presented and 
verified to the board at one of its regular meetings. 

History: Amended effective November 1, 1991. 
General Authority: NDCC 43-29-03 
Law Implemented: NDCC 43-29-03 

87-02-01-04. Annual educational program requirements. Any o£ the 
following riH falfill the annual educational requb:emeuts -for the year 
Veterinary continuing education may consist of the following: 

1. ~ Four hours attendance o£ the edacational program o£ a: 
national, regional, 'Or stat-e association, anywhere in the 
worrd in-house training including American veterinary medical 
association tapes, films, and assessment test as in the 
compendium. 

2. ~ hottrs attendance o£ a: 'Short coarse in veterinary 
medicine, anywhere in the worrd Programs sponsored by state, 
regional, or national veterinary associations and other 
continuing educational programs or training approved by the 
North Dakota veterinary medical examining board. 

3. ~ -1-crca:T association meetings where a: program o£ rl ~ 
'01t'e' h-our o£ edacational material ±s g±ven rl ea-ch meeting, 
anywhere in the United States 'Or Canada Wet labs or 
instructions, or both, taken at a college or university, the 
subject material of which must pertain to veterinary medicine. 

Proof of attendance and verification will be necessary on request. 

History: Amended effective November 1, 1991. 
General Authority: NDCC 43-29-03 
Law Implemented: NDCC 43-29-03 

87-02-01-05. Notice of failure to comply. If a licenseholder 
fails to receive the amount of continuing education necessary, a written 
notice must be sent and a six-month grace period will be allowed to make 
up the requirement. If, after twelve months, the requirements have not 
been met, the license will be void without further action on the part of 
the board. 

History: Amended effective November 1, 1991. 
General Authority: NDCC 43-29-03 
Law Implemented: NDCC 43-29-03 

87-03-01-01. Definition of a:n animal health a veterinary 
technician. As used in this chapter, "animal health veterinary 
technician 11 has the same meaning as "animal veterinary technician 11 as 
defined in North Dakota Century Code section 43-29-09. 
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History: Effective October 1, 1981; amended effective November 1, 1991. 
General Authority: NDCC 43-29-09 
Law Implemented: NDCC 43-29-09 

87-03-01-02. Requirements for certification as an animal health a 
veterinary technician. Certification as an animal health a veterinary 
technician requires a recommendation from a licensed veterinarian and 
passage o£ passing a certification examination consisting of written and 
practical portions. 

History: Effective October 1, 1981; amended effective November 1, 1991. 
General Authority: NDCC 43-29-09 
Law Implemented: NDCC 43-29-09 

87-03-01-03. Prerequisites for taking the certification 
examination. The ptereqaisites minimum prerequisite for taking the 
certification examination n one o£ the folloMing:- for certification as 
a veterinary technician 

+:- Graduation is graduation from a two-year animal health 
veterinary technician training program. 

r-:- Graduation from a one year animal health technician training 
program, p-i-tts one year o£ 011 the job hai11ing. 

History: Effective October 1, 1981; amended effective April 1, 1986i 
November 1, 1991. 
General Authority: NDCC 43-29-09 
Law Implemented: NDCC 43-29-09 

87-03-01-04. Application for certification - Fees - Certificate 
renewal. Any person desiring certification as an animal health a 
veterinary technician shall make written application for certification 
to the executive secretary on forms provided for that purpose and shall 
pay in advance to the North Dakota board of veterinary medical examiners 
a fee of twenty-five dollars. Fees are not returned, except by action 
of the board. If the certificate is granted, the technician shall pay 
an annual renewal registration fee as determined by the board, based on 
the financial needs of the board. The renewal registration fee shall be 
paid by all certified technicians. 

History: Effective October 1, 1981; amended effective November 1, 1991. 
General Authority: NDCC 43-29-09 
Law Implemented: NDCC 43-29-09 
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TITLE 92 

Workers Compensation Bureau 
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AUGUST 1991 

92-01-02-20. Classification of employments Premium rates. 
Classifications and premium rates, taking into consideration hazards and 
risks of different occupations, must be those classifications and 
premium rates contained in the~ 1991 edition of that publication 
ent it 1 ed, 11 North Dakota Worker-s-Compensation Bureau Rates and 
Classifications 11 which is hereby adopted by reference thereto and 
incorporated within this section as though set out in full herein. 

Premium rates must be adjusted annually as recommended by the bureau 1 s 
actuaries based upon the criteria set forth in North Dakota Century Code 
section 65-04-01. 

The minimum premium charge for all classifications will be twenty-five 
dollars per year except for the following volunteer classifications: 

Classification No. 

7710 

7715 

9830 

9385 

9840 

Fire department, volunteer 
fifty dollars 

minimum will be 

Civil defense volunteer disaster- minimum will 
be fifty dollars 

Civil air patrol, volunteer- minimum will be 
one hundred ten dollars 

Volunteer programs - minimum will be one hundred 
fifty dollars 

Vocational training 
programs, volunteer 
hundred fifty dollars 
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History: Effective June 1, 1990; amended effective July 1, 1990~ 
July 1, 1991. 
General Authority: NDCC 65-02-08, 65-04-01 
Law Implemented: NOCC 65-04-01 

92-01-02-21. Employee leasing arrangements. 

1. Definitions. As used in this section, 11 employee leasing 
arrangement 11 means an arrangement whereby an entity utilizes 
the services of another entity to maintain all or some of its 
workers. The entity providing the services must be referred 
to as the labor contractor. The entity receiving the services 
must be referred to as the client. 

Employee leasing arrangement does not include arrangements to 
provide temporary workers. Temporary work means a worker who 
is furnished to an entity to substitute for a permanent 
employee on leave or to meet seasonal or short-term workload 
conditions. 

2. Coverage. For purposes of coverage under the Workers 
Compensation Act, the client in an employee leasing 
arrangement must be deemed the employer. Coverage must be 
provided by the client to fulfill statutory obligations to 
workers leased under an employee leasing arrangement. 

3. Premium for leased employees- Client as policyholder. 

a. The client shall provide a complete payroll record of the 
employees and workers leased to it from the labor 
contractor. Premium on such payroll must be based on the 
classifications and rates which would have applied if the 
employees and workers leased to the client had been direct 
employees of the client. 

b. If the client does not supply the payroll records of the 
employees and workers leased to it from the labor 
contractor, one hundred percent of the full employee 
leasing arrangement price must be established as the 
payroll of the employees and workers leased to the client. 
The premium must be charged on that amount as payroll. 

c. If an experience modification has been established for the 
client, such experience modification must be applied to 
the premium developed for the leased employees and 
workers. 

History: Effective July 1, 1991. 
General Authority: NDCC 65-02-08, 65-04-17 
Law Implemented: NDCC 65-04-17 
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92-01-02-22. Out-of-state injuries. An employee may be deemed to 
regularly work at or from an employment principally localized in this 
state as defined in North Dakota Century Code section 65-08-01 if the 
employee•s out-of-state injury is sustained under circumstances in which 
the employee has worked outside this state for a period of not more than 
fourteen consecutive calendar days. 

History: Effective July 1, 1991 . 
General Authority: NDCC 65-02-08, 65-08-01 
Law Implemented: NDCC 65-08-01 
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NOVEMBER 1991 

92-01-02-11.1. Fees. Fees for legal services provided by 
claimants• employees' attorneys and legal assistants working under the 
direction of claimants' employees' attorneys will be paid following 
constructive denial or an order reducing or denying benefits if the 
matter is not submitted to binding arbitration and the employee 
prevails, or in all cases if the matter is submitted to binding 
arbitration, and when the bureau notifies the employee to be available 
for vocational testing, subject to the following: 

1. Attorneys must be paid at the rate of seventy dollars per hour 
for all actual and reasonable time other than traveltime when 
the matter is submitted to binding arbitration and at the rate 
of eighty-five dollars per hour for all actual and reasonable 
time other than traveltime when the matter is submitted to 
formal administrative hearing and the employee prevails. 
Traveltime must be paid at the rate of forty dollars per hour. 

2. Legal assistants and third year law students or law school 
graduates with a doctor of laws degree who are not licensed 
attorneys practicing under the North Dakota senior practice 
rule acting under the superv1s1on of claimants• employees• 
attorneys must be paid at the rate of forty dollars per hour 
for all actual and reasonable time other than traveltime. 
Traveltime must be paid at the rate of twenty dollars per 
hour. A "legal assistant 11 means any person with a bachelor•s 
degree, in a legal assistant or paralegal program, from an 
accredited college or university, or a legal assistant 
certified as such by the national association of legal 
assistants. 

3. Subject only to snbsections 5 'l!m'd subsection 6, total fees 
paid by the bureau for all legal services in connection with a 
claim may not exceed the following: 

1330 



a. No fees may be paid prior to constructive denial of a 
claim, issuance of a pretermination notice informing a 
claimant that the bureau intends to discontinue or suspend 
benefits, or issuance of an administrative order, except 
as otherwise provided by this section. 

b. The sum of ~ hundred fifty four hundred twenty 
dollars, plus reasonable costs incurred, for legal 
services following issuance of a pretermination notice, if 
an administrative order discontinuing or suspending 
benefits is not subsequently issued. 

c. The At a rate of seventy dollars per hour the sum of seven 
hundred dollars, plus reasonable costs incurred, for legal 
services in connection with an offer by the bureau to make 
a lump sum settlement pursuant to North Dakota Century 
Code section 65-05-25. 

d. The At a rate of seventy dollars per hour the sum of seven 
eight hundred dollars, plus reasonable costs incurred, for 
legal services -in cotmection with a rehabilitation p±an 
~ when the bureau has notified the claimant t-o 
identify a rehabilitation p±an employee to be available 
for vocational testing under North Dakota Century Code 
section 65 65.1 e~ 65-05 . 1-06.1. 

e. The total sum of fifteen eighteen hundred dollars, plus 
reasonable costs incurred, following constructive denial 
of a claim, or issuance of an administrative order under 
North Dakota Century Code chapter 28-32 reducing or 
denying benefits, for services provided if the dispute ±s 
resol~ed employee prevails before an evidentiary hearing 
or deposition is scheduled by the bureau. 

f. The total sum of three thousand six hundred dollars, plus 
reasonable costs incurred, if the dispute ±s resol~ed 
~e~m~p_l~oy~e~e~~p~r~e~v~a~i~l~s after an evidentiary hearing or 
deposition is scheduled by the bureau or following such 
hearing or deposition. 

g. The total sum of r±ve six thousand dollars, plus 
reasonable costs incurred, if the claimant employee 
prevails following a district court appeal. 

h. The total sum of s±x seven thousand two hundred dollars, 
plus reasonable costs incurred, if the claimant employee 
prevails following an appeal to the North Dakota supreme 
court. 

i. If the bureau has awarded benefits and the employer 
requests a rehearing, the bureau may, in its discretion, 
pay the employee•s attorney fees and costs in connection 
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with the rehearing. Total fees paid pursuant to this 
section may not exceed the sum of fifteen hundred dollars. 

j. The total sum of two thousand dollars, plus reasonable 
costs incurred, for services in connection with binding 
arbitration. 

4. When an employer has timely filed a notice of refusal to 
consent to arbitration, the employee's attorney fees must be 
paid at the rate of seventy dollars per hour, subject to 
subdivision j of subsection 3. 

5. The maximum fees specified in subdivisions e, f, g, and h of 
subsection 3 include all fees paid by the bureau to one or 
more attorneys representing the claimant emp 1 oyee in 
connection with the same claim at all stages in the 
proceedings, including those fees paid according to 
subdivisions b, c, and d of subsection 3. A 11 claim 11 includes 
all matters affecting rights of a: claimant: an employee in 
connection with one or more work injuries that are or 
reasonably could be included in a single administrative order 
or application for benefits. 

57 6. Upon application of the claimant•s employee's attoroey and a 
finding by the bureau that a: d:a:-±m has e±-ea:r and sabstantial 
mer±t and ~ the legal or factual issues involved in the 
dispute are unusually complex, the bureau may approve payment 
of reasonable fees in excess of the maximum fees provided by 
subdivisions e and f of subsection 3. If the bureau approves 
payment of fees in excess of the maximum fees provided by 
subdivisions e and f of subsection 3, the bureau shall set a 
new maximum fee, which may not be exceeded. Upon application 
of the claimaat•s employee's attorney· to the appellate court 
and a finding by the court that the e±a:±m had erea:r and 
snbstantial meiit, and ~ the legal or factual issues 
involved in the appeal were unusually complex, the court may 
approve payment of reasonable fees in excess of the maximum 
fee provided by subdivisions g and h of subsection 3. All 
applications for additional fees in excess of the maximum fees 
must contain a concise statement of the reasons for the 
request, including a summary of the factual or legal issues, 
or both, justifying such request, and an explanation 
concerning why the issues are unusually complex. Factors that 
must be considered in determining whether the factual or legal 
issues are unusually complex include: 

a. The extent of the prehearing and posthearing discovery; 

b. The number of depositions; 

c. The number of legal or factual issues in dispute; and 
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d. Whether the legal issues or relevant statutes have been 
previously interpreted by the North Dakota supreme court. 

6-:- H the Lureaa mrs awarded benefits, l!1Td the employer requests 
a rehearing, the Lareaa J1111Y7 -in ±t-s discretion, pay the 
claimant's attorney -fees l!1Td ea-rl-s -in connection w±th the 
r eire a r ing . !fot1rl- -fee-s prid pur sa ant t-o tir.i:s sec t ion may not 
exceed the S'ttTft o-f fifteen hundred dollars . 

7. All time must be recorded in increments of no more than six 
minutes (one-tenth of an hour). Contemporaneous time records 
must be kept and made available to the bureau, upon request 
made at any time within two years of the date recorded. 

8. "Minimum" billings in increments greater than six minutes 
(one-tenth of an hour) are not permitted. 

9. Uonthly -fee statements l!1Td If the bureau is ob 1 i gated to pay 
the employee's attorney fees, the attorney shall submit to the 
bureau a final statement upon resolution of the matter mttst be 
submitted t-o the Lareaa on forms provided by the bureau for 
that purpose, or on other forms acceptable to the bureau. An 
attorney representing an employee in a binding arbitration 
proceeding may submit monthly fee statements. All statements 
must show the name of the claimmrt employee, claim number, 
date of the statement, date of each service or charge, 
itemization and a reasonable description of each service or 
charge, time and amount billed for each item, and total time 
and amounts billed. No £ees Tor services provided more than 
ninety days Lefor e the dat-e o-f the billing w±rr be prid except 
£or tho-se approved -in the S1rl-e discretion o-f the Lareau The 
employee's attorney must sign the fee statement. The 
signature of the attorney constitutes a certificate by the 
attorney that the attorney has not sought or obtained payment, 
or will seek payment of any fees or costs from the employee 
relative to the same services. 

10. The following costs will be reimbursed: 

a. Actual postage. 

b. Actual toll charges for long-distance telephone calls. 

c. Copying charges, at twenty cents per page. 

d . Mileage and other expenses for reasonable and necessary 
travel. Mileage and other travel expenses, including per 
diem, must be paid in the amounts that are paid state 
officials as provided by North Dakota Century Code 
sections 44-08-04 and 54-06-09 . Out-of-state travel 
expenses may be reimbursed only if approval for such 
travel is given, in advance, by the bureau. 
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11. 

e. Other reasonable and necessary costs, not to exceed one 
hundred dollars. Other costs in excess of one hundred 
dollars may be reimbursed only upon agreement, in advance, 
by the bureau. Costs for typing and clerical or office 
services will not be reimbursed. 

The following costs are not allowable: 

a. Facsimile charges. 

b. Ex~ress mail. 

c. Additional co~ies of transcri~ts. 

d. Costs incurred to obtain medical records. 

e. Online com~uter-assisted legal research. 

An attorney who accipts compensation from the bureau for services 
pursuant to North Dakota Century Code section 65-02-08 and this section 
agrees to binding fee arbitration of all disputes relating to payment or 
denial of fees. 

Fees for reporters must be: The sum of twenty-five dollars per 
hour, for appearance at hearing or other proceeding; plus, two dollars 
and fifty cents per page for transcription and original transcript, and 
twenty cents per page for additional copies. The bureau shall also 
reimburse reporters for mileage and other expenses, for reasonable and 
necessary travel, in the amounts that are paid state officials as 
provided by North Dakota Century Code sections 44-08-04 and 54-06-09. 

History: Effective June 1, 1990; amended effective November 1, 1991. 
General Authority: NDCC 65-02-08, 65 19 93 
Law Implemented: NDCC 65-02-08, 65-02-17, 65-10-03 

92-01-02-23. Installment ~ayment of ~remiums. 

1. For the ~ur~oses of North Dakota Century Code section 
65-04-20, the interest rate is the three-year annualized rate 
of the total funds invested by the bureau as indicated in the 
bureau•s March thirty-first investment measurement review. 
Should the March thirty-first investment measurement review 
not be available by July first for any reason, the most recent 
investment measurement review a~~lies. 

2. Premium subject to installments will be limited to the ~remium 
for the advance ~remium only. Prior period premium 
deficiencies must be ~aid in full within the original ~remium 
due date. Policy ~eriods beginning on or after July 1, 1991, 
will be eligible for installment payments under this section. 
The annual interest rate for each em~loyer will be based on 
the rate in effect at the start of the ~olicy period. 
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3. Default on payment of any installment payment will cause the 
entire premium balance to be due immediately. 

History: Effective November 1, 1991. 
General Authority: NDCC 65-02-08, 65-04-20 
Law Implemented: NDCC 65-04-20, 65-04-24 

92-01-02-24. Rehabilitation services. 

1. When an employment opportunity suited to an employee's 
educational, experience, and marketable skills is identified 
within thirty-five miles [56.33 kilometers] from the 
employee's home, the appropriate priority option must be 
identified as return to related occupation in the local job 
market under subdivision c of subsection 4 North Dakota 
Century Code section 65-05.1-01, and relocation expense under 
subsection 3 of North Dakota Century Code section 65-05.1-06 . 1 
may not be paid. 

2. The bureau may make an award of services to move an employee's 
household to the locale where the employee has actually 
located work under subdivision f of subsection 2 of North 
Dakota Century Code section 65-05.1-06.1 only when the 
employee identifies the job he will perform, his employer, and 
his destination. A relocation award must be the actual cost 
of moving the household to the location where work has been 
obtained. A minimum of two bids detailing the costs of 
re l ocation must be submitted to the bureau for rev i ew and 
approval prior to i ncurring t he cost. The relocation award 
must also include per diem expenses, as set forth under 
subsection 2 of North Dakota Century Code section 65-05-28, 
for the employee only . No per diem expenses may be pa i d for 
the employee's family. Reimbursement for mileage expenses may 
not be paid for more than one motor vehicle. 

3 . When the rehabilitation award is short-term or long-term 
training, the award must include the actual cost of boo ks , 
tuition, and school supplies which are required by the schoo l . 
The school must provide documentation of the costs neces sary 
for completion of the program in which the employee is 
enrolled. Reimbursable school costs may not exceed t ho se 
charged to other students participating in the same program . 
The award for school suppl i es may not exceed twenty- fi ve 
dollars per quarter or thirty dollars per semester un l es s t he 
employee obtains pr i or approval of the bureau upon showing 
that such expenses are reasonable and necessary . A 
rehabilitation award for short-term or long-term train i ng may 
i nclude tutoring assistance to those employees who require 
such services to maintain a passing grade. Payment of 
tutoring services will only be authorized when these s~rvices 
are not available as part of the training program. The award 
f or tutoring services may not exceed the usual and customary 
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rate established by the school. A rehabilitation award for 
short-term or long-term training may include other expenses 
such as association dues or subscriptions only if such expense 
is a course requirement. 

4. An award for short-term or long-term training which includes 
an additional twenty-five percent lost-time allowance to 
maintain two domiciles as provided in subdivision b of 
subsection 2 of North Dakota Century Code section 65-05.1-06.1 
shall continue only for such time during which the employee is 
actually enrolled or participating in the training program, 
and is actually maintaining two domiciles. 

5. An award of a specified number of weeks of training 
contemplates that training must be completed during the 
specified period of weeks, and rehabilitation benefits may be 
paid only for the specified number of weeks of training. 

History: Effective November 1, 1991. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-05.1 

92-01-02-25. Permanent impairment disputes. A dispute as to the 
percentage of an employee's permanent impairment must be resolved in 
accordance with this section. 

1. Definitions. In this section: 

a. 11 Dispute 11 means an employee has reached maximum medical 
improvement in connection with a work injury, the 
employee's doctor has filed with the bureau a report of 
the rating of impairment of function, and the bureau fails 
or refuses to award permanent impairment benefits based 
upon that report within thirty days of receipt of the 
report. 

b. 11 Maximum medical improvement11 means the level of recovery 
at which further recovery from, or lasting improvement to, 
an injury or disease can no longer reasonably be 
anticipated based on reasonable medical probability and 
the clinical findings, determined over a period of time 
(usually twelve months) indicate the medical condition is 
stable and well-established. 

c. 11 Medical specialists 11 means those professionals who have 
had instruction in the use of the American medical 
association's 11 Guides to the Evaluation of Permanent 
Impairment 11 relating to the evaluation of permanent 
impairment, agree to have their names listed by the bureau 
as medical specialists, and who are: 
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(1) Licensed chiropractors who are board-certified 
chiropractic orthopedists (diplomates of the American 
board of chiropractic orthopedists). 

(2) Licensed physicians who are board-certified medical 
specialists . 

(3) Licensed physical therapists and licensed 
occupational therapists, who may conduct range of 
motion and strength testing under the general 
direction of a licensed physician. The physician 
must review the results of the testing and report to 
the bureau the rating of permanent impairment as 
required by North Dakota Century Code chapter 65-05. 

2. An employee is entitled to payment of attorney fees pursuant 
to North Dakota Century Code section 65-02-08 in connection 
with permanent impairment benefits if, after the employee has 
reached maximum medical improvement, the bureau issues an 
administrative order reducing or denying permanent impairment 
benefits or the bureau fails or refuses to issue an order 
within ninety days of the date a report is received by the 
bureau which meets all the requirements of North . Dakota 
Century Code section 65-05-12 and this section. After a 
formal order has been issued by the bureau, payment of 
attorneys• fees is governed by North Dakota Century Code 
sections 65-02-08, 65-02-17, and 65-10-03. 

3. All permanent impairment reports must be filed on forms 
approved by the bureau. 

4. All ratings of permanent impairment must be in accordance with 
the standards for the evaluation of permanent impairment as 
published in the latest edition of the American medical 
association•s 11 Guides to the Evaluation of Permanent 
Impairment 11

, unless proven otherwise by clear and convincing 
medical evidence. Any rating of impairment not based on the 
American medical association•s 11 Guides to the Evaluation of 
Permanent Impairment 11 must include a statement explaining why 
those standards were not used and an explanation of the method 
used to evaluate impairment, along with a copy of the 
standards or guidelines, or both, followed in rating the 
impairment. The DSM III-R must be used to diagnose 
psychiatric or mental conditions and to assist in rating of 
impairments of those conditions. All reports must include the 
opinion of the physician or chiropractor on the cause of the 
impairment . 

5. An employee is not entitled to an award for permanent 
impairment until after the employee is at maximum medical 
improvement. Upon receipt of a report from the employee 1 s 
doctor indicating the employee has reached maximum medical 
improvement and evidence the employee has a permanent 
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impairment as a result of the work injury, the bureau shall 
send a form to the employee on which the employee shall 
identify all body parts the employee believes are permanently 
impaired due to the work injury. The employee must complete 
the form and return it to the bureau. The bureau shall then 
forward the report to the employee 1 s doctor and instruct the 
doctor to examine the employee and report to the bureau any 
rating of impairment of function resulting from the work 
injury. 

6. If the employee 1 s doctor fails or refuses to determine 
permanent impairment and submit a report to the bureau as 
required by North Dakota Century Code section 65-05-12 and 
this section, the bureau shall schedule an evaluation with an 
appropriate medical specialist, who shall submit the required 
report. 

7. The bureau shall establish a list or lists of all medical 
specialists within the state. The bureau may, in its 
discretion, include in the list or lists medical specialists 
from other states if there is an insufficient number of 
specialists in a particular specialty within the state who 
agree to be listed. In the event of a dispute, the bureau 
shall furnish the list or lists of appropriate specialists to 
the employee. The bureau and the employee, if they cannot 
agree on selection of an independent medical specialist, shall 
choose a specialist by striking names from the appropriate 
list or lists until a name is chosen. 

8. In the event of a dispute involving an employee who resides 
outside of North Dakota, the bureau shall have the sole 
discretion to determine whether it will require the employee 
to return to this state for an independent evaluation. If the 
bureau approves an independent evaluation in another state, 
the bureau and the employee, if they cannot agree on a 
specialist, shall choose a specialist by striking names from a 
list of approved workers• compensation specialists in the 
other state, if such a list is available, or from some 
comparable list of appropriate medical specialists in that 
state. 

9. Upon receipt of a report from the employee•s doctor, if there 
is no dispute, or, in the event of a dispute, upon receipt of 
a report from the independent medical specialist, the bureau 
shall issue an order awarding or denying permanent impairment 
benefits. 

History: Effective November 1, 1991. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-05-12, 65-05-12.1 
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92-01-02-26. Binding arbitration. Binding arbitration pursuant 
to North Dakota Century Code section 65-02-17 and selection and removal 
of binding arbitration panel members are governed by this section. 

1. A request for binding arbitration may be filed with the North 
Dakota workers compensation bureau by an aggrieved employee no 
later than thirty days after notice of an administrative order 
has been given as required by North Dakota Century Code 
section 28-32-13 and in lieu of a petition for reconsideration 
or rehearing or an appeal filed pursuant to North Dakota 
Century Code chapter 28-32, or following constructive denial 
of a claim. The request for binding arbitration must be in 
writing and must include a statement of the specific grounds 
upon which relief is requested . 

2. Upon receipt of a request for binding arbitration, the bureau 
shall serve notice on the employer by certified mail. In all 
cases relating to an injury for which the risk or payments are 
chargeable to an employer with an open account with the 
bureau, the employer has fifteen days from the date of mailing 
of the notice to give notice in writing to the bureau if the 
employer does not agree to submit to binding arbitration. The 
employer may notify the bureau of its consent to submit to 
binding arbitration prior to expiration of the fifteen days. 
An employer that fails to file timely notice in writing of 
refusal to consent to arbitration is deemed to have consented. 
If the employer files a timely notice of refusal to consent to 
arbitration, the matter is deemed submitted for 
reconsideration and formal rehearing and the employee is not 
entitled to arbitration . If the risk or payments are not 
chargeable to any employer, the employee is entitled to 
binding arbitration upon filing of the request with the 
bureau. 

3. If the employee is self-employed or an officer, partner, or 
owner of all or any share of the employer's business, or if 
the employee or the employee's spouse is related by 
consanguinity within the third degree as determined by the 
common law, including adoptive relationships, to any person 
who is an officer or owner of any share of the employer's 
business, the employee and emp l oyer may not designate 
themselves as the employee and employer representatives on the 
arbitration panel. 

4. The panel member selected from the list of persons provided by 
the bureau shall serve as the chair of the panel. No person 
may act as an arbitrator if that person has any financial or 
personal interest in the matter, except when the employee and 
employer designate themselves as the employee and employer 
representatives according to North Dakota Century Code section 
65-02-15 and this section. 
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5. Arbitration proceedings and hearings are governed by the 
following rules: 

a. The employee and employer shall select their panel 
representatives within fifteen days of the day a list of 
panel members is mailed to them by the bureau. The third 
panel member must be selected within fifteen days of 
selection of the first two panel members. In the event a 
party fails or refuses to make a selection in a timely 
manner, the bureau shall make the selection on that 
party's behalf by first selecting the person whose name 
appears at the top of the appropriate list and thereafter 
selecting persons in turn in the order their names appear 
on the appropriate list. 

b. The chair shall schedule a prehearing conference within 
thirty days of selection of the arbitration panel. The 
conference must be conducted by telephonic conference call 
whenever practicable. At the prehearing conference, the 
parties and the bureau shall identify the issues, identify 
anticipated witnesses, including expert witnesses and 
their expected testimony, summarize the nature of evidence 
to be presented at hearing and identify all medical 
reports and records, deposition transcripts, and 
affidavits intended to be offered at the hearing. 
Deposition transcripts may not be admitted unless prior 
notice of the deposition and opportunity for 
cross-examination was provided to any interested party and 
the bureau. 

c. The parties and the bureau may waive oral hearing before 
the panel and stipulate to submission to the panel based 
on briefs and documentary evidence. The parties and the 
bureau may stipulate as to the procedure. The procedures 
set forth in this section apply if the.parties and the 
bureau do not stipulate to a different procedure. 

d. Following the prehearing conference, the chair shall 
schedule a hearing, if the parties and the bureau have not 
waived oral hearing, and serve notice of the hearing on 
the parties and the bureau at least twenty days prior to 
the date of the hearing. 

e. Any party intending to offer any medical report or record, 
deposition transcript, or affidavit at the hearing must 
provide the other party and the bureau with a copy at 
least ten days prior to the hearing. If the bureau 
intends to offer any medical report or record, deposition 
transcript, or affidavit at the hearing in addition to 
documents in the bureau's file previously disclosed to the 
parties, the bureau shall provide the parties with copies 
of the additional reports or records at least ten days 
prior to the hearing. Upon service of any such document, 
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the other party or parties or the bureau may, at any time 
before the day of the hearing, ask the chair in writing 
for permission to submit additional rebuttal documents or 
testimony not previously disclosed. The chair in his or 
her discretion, or upon agreement of the parties and the 
bureau, may grant any such request before the hearing, and 
the panel in its discretion, or upon agreement of the 
parties and the bureau, may allow the submission of such 
additional evidence at the hearing or hold the hearing 
record open for submission of such evidence following the 
hearing. 

f. At the hearing, the parties may make an opening statement 
and shall submit their evidence and witnesses, beginning 
with the employee and followed by the employer and then 
the bureau. The procedure may be varied upon agreement of 
the parties and the bureau or in the discretion of the 
arbitration panel upon request. Following submission of 
all evidence, the parties may make a closing argument or 
may, in the discretion of the panel, be required to submit 
briefs or written arguments within a time specified 
following the hearing . 

g. Only such evidence as is relevant and material to the 
dispute may be received. The panel is the judge of the 
relevance and materiality of the evidence offered, and 
conformity to legal rules of evidence is not required. In 
the discretion of the panel, the record may be held open 
following the hearing for the submission of additional 
evidence as directed by the panel. 

h. Witnesses must first be sworn as required by law. The 
chair is authorized to subpoena witnesses or documents 
upon request of a party or the bureau. Witnesses must be 
paid a statutory fee and are entitled to reimbursement for 
necessary travel as provided by law. The parties and the 
bureau are responsible for the costs and expenses of their 
own witnesses, provided that if the bureau offers the 
opinion of an expert retained by the bureau for the 
purpose of refuting the opinion of the employee's doctor, 
the parties are entitled to an opportunity to 
cross-examine the bureau's expert at the expense of the 
bureau. The chair may in his or her discretion and for 
good cause order the bureau to pay statutory witness fees 
and expenses for a party's witness upon written 
application by a party. 

i. Hearings must be held in the region where the employee 
resides or, if the employee resides out of state, in the 
region which is the situs of the employment. Hearings may 
be conducted by telephonic conference call and any witness 
may testify by telephonic conference call upon agreement 
of the parties and the bureau. Hearings need not be 
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recorded, but may be recorded upon agreement of the 
parties and the bureau or in the discretion of the panel. 
The party requesting the recording is responsible for the 
cost of recording the hearing and the cost of any 
transcript. 

j. All decisions of the panel must be by a majority of the 
panel. The chair must be in the majority in order for the 
panel to issue a decision. If the panel is unable to 
reach a majority decision with the chair in the majority 
relative to any issue, the case must be submitted to a 
different panel. If the panel is able to reach a majority 
decision with the chair in the majority with respect to 
some issues but not all issues before it, the panel shall 
issue a written order making its decision and a statement 
of all benefits awarded and denied relative to those 
issues decided by unanimous vote. The panel shall 
identify those issues on which the panel is unable to 
reach a majority decision, and those issues must be 
submitted to a different panel. 

k. Following the close of the hearing, the panel shall issue 
a written order, including a brief summary of the case and 
its decision and a statement of all benefits awarded or 
denied. The order must be based on and in accordance with 
applicable substantive law. The panel may not issue a 
lump sum payment in lieu of medical benefits or in lieu of 
disability or rehabilitation benefits. The order must be 
signed by the chair and served on the parties by certified 
rna i 1. 

1. Any party or the bureau may request reconsideration or 
correction of an order upon written application filed with 
the chair and served on the other party and the bureau 
within ten days of service of the panel's decision. The 
other party and the bureau may file and serve a response 
within five days. The panel may deny the request with or 
without explanation, issue an amended or corrected order, 
or order that the proceeding be reopened for submission of 
additional evidence or briefs. 

6. The director may remove a member of the workers' compensation 
arbitration panel for cause. 

a. Cause means the panel member has: 

(1) Been convicted of a crime involving fraud or 
dishonesty or other crime that is substantially 
related to the qualifications, functions, and duties 
of a panel member; 
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(2) Solicited or received anything of value in connection 
with service as a panel member except compensation 
and expenses paid pursuant to this rule; or 

(3) Willfully failed or refused without good cause to 
perform any duty or function imposed by law or this 
section or acted with gross negligence or 
incompetence or committed misconduct or malfeasance 
in connection with an arbitration proceeding. 

b. Prior to removal of any member, the director shall serve 
notice of the charges or reasons for removal on the member 
and provide the member with an opportunity to respond to 
the charges. 

c. Upon remova 1 of the sha 11 give 
written notice of 

member must be given an opportunity to present evidence 
and witnesses and cross-examine adverse witnesses. 
Following the hearing, the director shall affirm, modify, 
or reverse the decision to remove the member, and issue an 
order stating the decision and the reasons therefore . 

7. Panel members are not employees of the bureau or the state and 
are not entitled to compensation and may not solicit or accept 
any compensation or anything of value in connection with their 
services except as provided by this section. In addition to 
reimbursement for per diem and necessary travel at the rates 
paid state employees, additional compensation must be paid at 
a rate established by the bureau. 

8. The panel members may not engage in any ex parte 
communications with any party to the proceeding. 

History: Effective November 1, 1991. 
General Authority: NDCC 28-32-05, 28-32-05.1, 65-02-08 
Law Implemented: NDCC 65-02-15, 65-02-16, 65-02-17 
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JANUARY 1992 

92-01-02-13. Txansfet '0'[ cot>etage front selling employet t-o 
ptu:chasing employet Merger, exchange, or transfer of business. 

1. Definitions. In this section: 

a. "Business entity11 means any form of business organization 
including, but not limited to, proprietorships, 
partnerships, limited partnerships, cooperatives, and 
corporations. 

b. 11 Constituent business 11 means any business entity of which 
a surviving entity is composed. 

c. "Surviving entity 11 means the business entity resulting 
from a merger, exchange, or transfer of business assets 
from one or more constituent businesses. 

2. Experience rating. The surviving business entity resulting 
from a merger, exchange, or transfer of business assets shall 
retain the highest experience rating of any constituent 
business entity merged, exchanged, or transferred. The bureau 
may, in its discretion, change the experience rating of the 
surviving entity. 

3. Compensation coverage. The compensation coverage of any 
employet selling '01:" txansfetting the employet's basiness t-o 
anothet employet who continaes t-o opetate the s-ame business 
constituent business may, at the discretion of the bureau, be 
transferred to the patchaset surviving entity. Any premium 
unearned on the seller 1 s risk must be applied toward payment 
for the transferred coverage. 

t:- The compensation coverage of an employet, who mrs opetated a 
business as an iudh idual owner +s-o-1-e pt opt iet:ot ship), as a 

1344 



famil~ ope I at ion, (sons, spouse, daugh lets), 'OT 'd'S a 
pat lnet ship, selling 'OT h ansfet I ing ttre business a 
constituent business sold or transferred within three months 
of the last actual payroll period expiration date to a 
cotpotalion trf wh±ett ttre emplo~et, 'd'S an indi,-idual ownet, 
famil~ mentbet 'VT pat lnet, continues to b-e an officet 'OT 

shaxeholdex, surviving entity may be transferred to the 
puxchasing coxpotation surviving entity. Then the payroll for 
the three-month (or less) payroll period will be prorated on 
the basis of the maximum of three hundxed dollaxs one-twelfth 
of the statutory payroll cap per month per employee for the 
period of time involved. If the salary paid is less than the 
maximum amount of three hundxed dollaxs one-twelfth of the 
statutory payroll cap per month, the full amount is 
reportable, or if an employee ceased employment during the 
three-month period, the gross paid is to be reported up to 
ttrre-e thousand s±x hundxed dollaxs the payroll cap established 
by statute. 

History: Effective June 1, 1990; amended effective January 1, 1992. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-01 

92-01-02-21. Employee leasing arrangements. 

1. Definitions. As used in this section, 
attangement" ntean"S an attangement wheteb~ an 

"emplo~ee leasing 
ent it~ at il izes 

ttre set vices trf anothet enlit~ to maintain a±T 'OT S'01Ite trf ±t-s 
wotkets. The entit~ pto~iding the set~ices nnrst b-e tefetted 
to 'd'S ttre rab'OT conhactot. The entit~ xecei~ing ttre setvices 
nnrst b-e tefened to 'd'S the client.: 

Employee leasing axtaligement doe-s not include azzangeme11ls t-o 
ptovide tempotat~ wotkets. Tempotat~ W'0'1:"k ntean"S a wotket wiTo 

±s futnished to an entil~ to substitute T'VT a petmanent 
emplo~ee on ±-e-ave 'OT to !ll"e'e't seasonal 'OT shott texm woxkload 
conditions. 

a . 11 Cl i ent 11 means an entity 1 easing one or more employees 
from another entity. 

b. 11 Employee leasing arrangement 11 means an arrangement 
whereby an entity utilizes the services of another entity 
to maintain all or some of its employees . Employee 
leasing arrangement does not include arrangements to 
provide temporary employees. 

c. 11 Labor contractor 11 means an entity leasing one or more of 
its employees to another company. 
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d. "Temporary employee" means an employee who is furnished by 
a labor contractor to a client less than three-fourths of 
any three consecutive months. 

2. Coverage. For purposes of coverage under the Workers 
Compensation Act, ttre ~client ±n leasing an employee leasing 
arrangement tn'tt'St from a labor contractor pursuant to an 
employee leasing agreement must be deemed the employer of the 
leased employee, and the bureau may require the client to 
provide worker's compensation coverage for the leased 
employee, when the leased employee has been furnished by the 
labor contractor to the client at least three-fourths of any 
three consecutive months. A leased employee so employed may 
not be deemed a temporary worker. The labor contractor shall 
provide worker's compensation coverage for temporary employees 
furnished to clients. Co"etage tn'tt'St b-e ptovided by ttre client 
t"O fulfill st:al:utoty obligations t-o workets leased ttm:l-e-r an 
emplo:yee leasing atrangement. 

3. Premium for leased employees - Client as policyholder. 

a. The client shall provide a complete payroll record of the 
employees and workers leased to it from the labor 
contractor. Premium on such payroll must be based on the 
classifications and rates which would have applied if the 
employees and workers leased to the client had been direct 
employees of the client. 

b. If the client does not supply the payroll records of the 
employees and workers leased to it from the labor 
contractor, one hundred percent of the full employee 
leasing arrangement price must be established as the 
payroll of the employees and workers leased to the client. 
The premium must be charged on that amount as payroll. 

c. If an experience modification has been established for the 
client, such experience modification must be applied to 
the premium developed for the leased employees and 
workers. 

History: Effective July 1, 1991; amended effective January 1, 1992. 
General Authority: NDCC 65-02-08, 65-04-17 
Law Implemented: NDCC 65-04-17 

92-01-02-27. Medical and hospital fees. Medical and hospital 
fees and rules of procedure must be those fees and procedures contained 
in the 1992 edition of that publication entitled "North Dakota Workers 
Compensation Medical and Hospital Fees", adopted by reference thereto 
and incorporated within this section as though set out in full herein. 
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Maximum allowable fees may be adjusted annually. The fees adopted 
in this section apply to all services rendered on or after January 1, 
1992. 

This section and schedules apply to all health care providers and 
practitioners regardless of specialty area, limitation of practice, 
state, or county where service is provided. 

Services permitted under out-of-state workers• compensation 
programs, but not allowed under the North Dakota fees and procedures, 
may not be reimbursed . Questionable services will be addressed at the 
bureau•s discretion at the request of a provider or practitioner . 

Reimbursement for services and procedures not addressed within 
this section will be determined on a 11 by report 11 basis. A description 
of the nature, extent and need for the procedure or service, including 
the time, skills, equipment, and any other pertinent facts necessary to 
furnish the procedure or service, should be furnished the bureau, as 
well as the following, where appropriate: 

1. Postoperative diagnosis. 

2. Size, location, and number of lesions or procedures. 

3. Major surgical procedure with supplementary procedures. 

4. Nearest similar procedure, by code, according to the North 
Dakota Workers Compensation Medical and Hospital Fees 
publication. 

5. Estimated followup. 

6 . Operative time. 

11 By report 11 services or procedures must be adjusted as provided in 
this section. 

Inpatient hospital services must be paid on the basis of hospital 
specific per diem rates, based upon costs reported in the latest 
available medicare cost report for that hospital . Per diem rates will 
be established for the following services, if available from the 
hospital: medical and surgical stay; intensive care unit and coronary 
care unit stays; psychiatric stays; chemical dependency stays; and 
rehabilitation stays. Specialty services will also be allocated a per 
diem rate for a hospital performing that type of service (e.g., a burn 
unit stay). Per diem rates will be calculated by aggregating salary 
expenses for routine services, allocated overhead (general services) 
costs and expenses for ancillary services, and dividing such aggregation 
by related patient days. Expenses will be adjusted for each hospital to 
a common base of 1989, using adjustment factors specific to the regions 
in which hospitals are located. 
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Rates will be adjusted to 1992 values, using the same inflationary 
factors applied to adjusting North Dakota workers• compensation 
temporary disability payments. The maximum payable amount on an 
inpatient hospital charge will be computed by multiplying the eligible 
days or units reported on the hospital bill by the appropriate per diem 
rate. Where the submitted amount is less than the approved amount, 
payment will be based on the lesser amount. North Dakota and border 
states' hospitals for which recent medicare cost reports are not 
available will be paid at the lesser of the median of the per diem rates 
or the actual billed charges. 

Hospital outpatient services charges, for outpatient clinic and 
emergency room services, will be based on a cost to charge ratio for 
each hospital. The cost to charge ratio will be computed by comparing 
the costs to charges for the hospital based on the latest available 
medicare audited cost report. A maximum payable amount on an outpatient 
hospital charge will be computed by multiplying the submitted charge by 
the cost to charge ratio. If a medicare cost report is not available 
for a hospital, the median cost to charge ratio for all eligible 
hospitals will be applied. The workers compensation bureau may apply 
additional percentage discounts from the cost to charge ratio. 

History: Effective January 1, 1992. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-02-08 
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TITLE 98 

Office of Administrative Hearings 
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JANUARY 1992 

STAFF COMMENT: Title 98 contains all new material but is not 
underscored so as to improve readability . 

Chapter 
98-01-01 

Section 
98-01-01-01 
98-01-01-02 

98-01-01-03 

ARTICLE 98-01 

GENERAL ADMINISTRATION 

Organization of Office of 
Administrative Hearings 

CHAPTER 98-01-01 
ORGANIZATION OF OFFICE OF ADMINISTRATIVE HEARINGS 

Hi story 
Application of North Dakota Century Code 

Chapter 28-32 
Inquiries 

98-01-01-01. History . The office of administrative hear i ngs was 
established July 1, 1991, as a result of the passage of Senate Bil l 
No. 2234 i n the fifty-second legislative assembly. See S.L . 1991 , 
ch . 637 . The office must provide independent hearing officers for state 
agencies, boards, and commissions that are required to use independent 
hearing officers to conduct 'their hearings, and may provide independent 
hearing officers for other requesting state agencies, boards , and 
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commissions, and units of local government, as well as for any agency to 
conduct a rulemaking hearing. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02.1, 54-57-03 

98-01-01-02. Application of North Dakota Century Code chapter 
28-32. The office of administrative hearings itself is an agency 
subject to chapter 28-32. It is required to conduct hearings for other 
agencies that are subject to chapter 28-32. When conducting hearings 
for agencies subject to chapter 28-32, its hearing officers must conduct 
those hearings in accordance with the provisions of chapter 28-32 and 
any rules adopted pursuant to it. The office of administrative hearings 
is also required to provide hearing officers for the hearings of some 
agencies not subject to chapter 28-32. When conducting hearings for 
agencies not subject to chapter 28-32, its hearing officers need not 
conduct the hearing according to the provisions of chapter 28-32 and 
rules adopted pursuant to it. Additionally, the provisions of chapter 
28-32, and rules adopted pursuant to it, do no apply to any hearings 
conducted by the office of administrative hearings for units of local 
government for which the office of administrative hearings may provide a 
hearing officer upon request. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02.1, 54-57-03 

98-01-01-03. Inquiries. Any inquiries concerning the office of 
administrative hearings, the uniform rules of administrative practice 
and procedure adopted by it, or any of the laws relating to the office 
of administrative hearings or the uniform rules may be addressed to: 

Director 
Office of Administrative Hearings 
918 East Divide Avenue 
Suite 315 
Bismarck, North Dakota 58501 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02.1 
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Chapter 
98-02-01 
98-02-02 
98-02-03 
98-02-04 

Section 
98-02-02-01 

98-02-02-02 

98-02-02-03 
98-02-02-04 
98-02-02-05 
98-02-02-06 
98-02-02-07 
98-02-02-08 
98-02-02-09 
98-02-02-10 
98-02-02-11 
98-02-02-12 
98-02-02-13 
98-02-02-14 
98-02-02-15 
98-02-02-16 

ARTICLE 98-02 

UNIFORM RULES OF ADMINISTRATIVE 
PRACTICE AND PROCEDURE 

Definitions [Reserved] 
Prehearing Practice and Procedure 
Hearing Procedure 
Posthearing Practice and Procedure 

CHAPTER 98-02-01 
DEFINITIONS 

[Reserved] 

CHAPTER 98-02-02 
PREHEARING PRACTICE AND PROCEDURE 

Contested Cases - Complaint and Specific-Named 
Respondent [Reserved] 

Proceedings Other Than Complaint and 
Specific-Named Respondent - Noncontested 
Cases - Notice of Hearing 

Service and Filing 
Time 
Appearances and Representation 
Discovery 
Subpoenas 
Motions - Certification of Motions 
Prehearing Conferences 
Prehearing Briefs 
Affidavits Presented by Parties 
Consolidation 
Intervention [Reserved] 
Informal Disposition [Reserved] 
Disqualification of Hearing Officer [Reserved] 
Default [Reserved] 

98-02-02-01. Contested cases - Complaint and specific-named 
respondent. [Reserved] See North Dakota Century Code section 28-32-05 
for statutory requirements. 
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98-02-02-02. Proceedings other than complaint and specific-named 
respondent - Noncontested cases - Notice of hearing. 

1. This section does not apply to proceedings pursuant to 
subsection 1 of North Dakota Century Code section 28-32-05, or 
proceedings complying with another statute or rule of practice 
or procedure adopted pursuant to statute by an administrative 
agency. 

2. No hearing may be held unless all the parties have been served 
notice of the hearing at least fifteen days before the 
hearing. 

3. In an emergency a hearing officer, in the hearing officer•s 
discretion, may give notice of hearing by giving less than 
fifteen days• notice. Every party to an emergency hearing 
must be given a reasonable time to prepare for the hearing, 
which may be extended by the hearing officer upon good cause 
being shown. 

4. The hearing officer shall designate the time and place for the 
hearing. Service of the notice must be by certified mail or 
personally. Service may be waived in writing by a party, and 
the parties may agree on a definite time and place for hearing 
with the consent of the agency having jurisdiction. 

5. The notice for hearing must state the time and place for the 
hearing, the name and address of the hearing officer, and 
shall generally inform the parties about the nature of the 
hearing. In lieu of, or in addition to, a general explanation 
about the nature of the hearing contained in the notice, the 
hearing officer may attach to the notice other pleadings or 
documents which adequately inform the parties about the nature 
of the hearing. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-05 

98-02-02-03. Service and filing. All pleadings, notices, written 
motions, requests, petitions, briefs, memoranda, and correspondence 
relating to a proceeding must be served on all parties and filed with 
the agency. When a proceeding has been assigned to a hearing officer 
outside the agency, the agency shall inform the parties of the 
designated hearing officer 1 s name and address, and filing must be with 
the designated hearing officer at the address of the hearing officer. 
Unless otherwise provided by law, filing is complete upon actual receipt 
by the agency or the hearing officer, if one outside the agency has been 
des~gnated, or upon mailing, unless the agency or hearing officer 
requires actual receipt by a time certain. The date of service is the 
day when the document is deposited in the United States mail or is 
delivered in person, except that the date of service of a document 
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required to be served by certified mail is the date of its delivery, or 
of its attempted delivery, if refused. When a party has appeared by an 
attorney or an authorized representative, service must be upon the 
attorney or the duly authorized representative, unless service upon the 
party is ordered by the hearing officer. The serving party must be 
prepared to furnish satisfactory proof of service. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-05, 54-57-04 

98-02-02-04. Time. In computing any period of time under this 
title, the time begins with the day following the act or event, and 
includes the last day of the period, unless the last day is a Saturday, 
Sunday, or state or federal holiday, in which event it includes the next 
following day which is not a Saturday, Sunday, or holiday . Whenever a 
party has the right or is required to do some act or take some 
proceedings within a prescribed period of time after service of a 
document upon the party and the document is served upon the party by 
mail, other than certified mail, three days must be added to the 
prescribed period of time. 

History: Effective January 1, 1992. 
General Authority: NOCC 54-57-05 
Law Implemented: NOCC 28-32-05, 54-57-04, 54-57-05 

98-02-02-05. Appearances and representation. Any party may 
participate in the hearing in person, or if the party is a corporation 
or other artificial person, by a duly authorized representative . 
Regardless of whether a party is participating in person, any party may 
be advised and represented by an attorney licensed to practice in North 
Dakota or, if permitted by law, other representative. Persons acting in 
a representative capacity must be prepared to show proof of their 
authority, in law and fact, to act in such capacity. 

History: Effective January 1, 1992. 
General Authority: NOCC 54-57-05 
Law Implemented: NOCC 54-57-04, 54-57-05 

98-02-02-06. Discovery. 

1. General. Parties may obtain discovery by oral deposition, 
written interrogatories, production of documents or things, 
inspection of property or premises, physical or mental 
examinations, or requests for admissions. With the exception 
of requests for admissions, a party, except an administrative 
agency, seeking to undertake discovery shall first submit a 
written petition for approval to conduct discovery to the 
hearing officer. The petition must identify the type of 
discovery sought, must name the person to be examined, or 
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2. 

identify with particularity the documents or property to be 
inspected, as the case may be, and must explain how the 
information sought is relevant to the issues. If the hearing 
officer finds that the requesting party has demonstrated that 
the information sought is relevant to the the issues in 
dispute, is reasonable in scope, is needed for the proper 
presentation of the party•s case, and is not for the purposes 
of delay, the request must be approved. The hearing officer 
shall recognized all privileged information or communications 
which are recognized by law. 

Depositions and interrogatories. 
interrogatories must be taken in the manner 
North Dakota Rules of Civil Procedure. 

Depositions 
provided by 

and 
the 

3. Discovery of documents which are public records. Requests for 
the production of documents which are public records will not 
be approved unless it is first shown that the requesting party 
has made diligent and good faith efforts to review such 
documents under the existing general law procedures for 
inspection of public records and access has been denied. 

4. Identification of witnesses. The hearing officer may require 
a party to disclose the names and addresses of all witnesses 
that the party intends to call at the hearing. All witnesses 
unknown at the time of that disclosure must be disclosed as 
soon as they become known. Any party failing to make 
disclosure required by this section without good cause may, at 
the discretion of the hearing officer, be foreclosed from 
presenting evidence at the hearing through witnesses not 
disclosed. 

5. Requests for admissions. A party may serve upon any other 
party a written request for the admission of the truth of 
relevant statements or opinions of fact, or of the application 
of law to fact, including the genuineness of any document. 
The request must be served at least fifteen days prior to the 
hearing and it must be answered in writing by the party to 
whom the request is directed within ten days of receipt of the 
request. The written answer must either admit or deny the 
truth of the matters contained in the request or must make a 
specific objection thereto. Failure to make a timely written 
answer results in the subject matter of the request being 
deemed admitted. 

6. Failure to comply with discovery order. Upon failure of a 
party to reasonably comply with an administrative agency•s 
discovery request or the hearing officer•s order approving 
discovery, the hearing officer may take one of the following 
actions: 

a. Make a further order concluding that the subject matter of 
the order approving discovery or any other relevant facts 
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shall be taken as established for the purposes of the case 
in accordance with the claim of the party requesting the 
order; or 

b. Make an order which recognizes the failure of the party to 
comply and refuse to allow that party to support or oppose 
designated claims or defenses, or prohibit the party from 
introducing designated matters into evidence. 

7. Protective orders. Upon motion by a party or by the person 
from whom discovery is sought, and for good cause shown, the 
hearing officer may make any order which justice requires to 
protect a party or person from annoyance, embarrassment, 
oppression, or undue burden and expense. The order may 
provide that discovery be denied, be limited, be had only on 
specified conditions, or be disclosed only in a designated 
way. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-09 

98-02-02-07. Subpoenas. The hearing officer shall issue a 
subpoena for the production of documentary evidence only upon the 
written petition of a party requesting it. The petition for a subpoena 
for the production of documentary evidence must specifically identify 
the document or other object subpoenaed. The party requesting the 
subpoena is responsible for its timely service, as well as payment of 
all fees in accordance with the North Dakota Rules of Civil Procedure. 
Any attorney representing a party to the proceedings may issue a 
subpoena to require the attendance and testimony of a witness at 
proceedings. Upon motion promptly made, the hearing officer may quash 
or modify a subpoena if it is found to be unreasonable or oppressive. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-09 

98-02-02-08. Motions - Certification of motions. 

1. Motions must state the relief sought, the authority relied 
upon, and the facts alleged. If made before the hearing they 
must be in writing. If made at the hearing, they may be 
stated orally, but the hearing officer may require that they 
be reduced to writing, filed, and served. Within ten days 
after a written motion is served, or such other period as the 
hearing officer may fix, any party may file a response to the 
motion. The hearing officer may not sustain or grant a 
written motion prior to expiration of the time for filing 
responses, but may deny the motion without awaiting response. 
An immediate oral response may be made to an oral motion, and 
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an oral motion may be ruled on immediately. Motions submitted 
to the administrative agency or hearing officer, and not 
disposed of in a separate ruling or in the findings of fact, 
conclusions of law, and order, will be deemed denied. When 
the hearing officer designated to preside at the hearing is 
not the final decisionmaker, the hearing officer is authorized 
to rule upon any motion not formally acted upon by the 
administrative agency prior to the assignment of the matter to 
the hearing officer. 

2. The hearing officer, either upon the request of a party or 
independent of such a request, may certify a motion to the 
administrative agency for final ruling. In deciding which 
motion should be certified, the hearing officer shall consider 
the following: 

a. Whether the motion involves a controlling question of law 
as to which there is a substantial ground for difference 
of opinion; 

b. Whether a final determination by the agency on the motion 
would materially advance the ultimate termination of the 
hearing; 

c. Whether or not the delay between the ruling and the motion 
would adversely affect the prevailing party; 

d. Whether to wait until after the hearing would render the 
matter moot and impossible for the agency to reverse or 
for a reversal to have any meaning; or 

e. Whether it is necessary to promote the development of the 
full record and avoid remanding. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11.1, 54-57-05 

98-02-02-09. Prehearing conferences. The hearing officer may 
order the parties to participate in a prehearing conference. Any party 
may request the hearing officer to hold a prehearing conference, but the 
decision to conduct a prehearing conference is the hearing officer 1 s. 
The hearing officer will determine the method and manner in which the 
prehearing conference will be conducted. The purpose of the prehearing 
conference is to identify and simplify the issues to be decided, to 
determine whether the pleadings need amendment or clarification, to set 
a hearing date, to identify witnesses and exhibits, to obtain 
stipulations in regard to foundation for testimony and exhibits, to 
identify and stipulate to material facts not in dispute, and to consider 
such other matters that may foster the orderly and expeditious 
resolution of the issues. The prehearing conference will be informal, 
but the hearing officer may record the proceeding. Agreements, 
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amendments, stipulations, or other matters appropriate for resolut i on 
through the prehearing conference may be reduced to writing, entered on 
the record , or made the subject of an order by the hearing officer . The 
hearing officer may require that proposed exhibits be exchanged at the 
prehearing conference, or otherwise prior to the hearing. Proposed 
exh i bits not so exchanged may be denied admission as evidence. 

History: Effective January 1, 1992. 
General Authority : NDCC 54-57-05 
Law Implemented: NDCC 28-32-08 . 3 

98-02-02-10. Prehearing briefs. The hearing officer may require 
the parties to file written statements of position prior to the 
prehearing conference, prior to the hearing, or at the time of the 
hearing , summarizing their positions relative to the issues, i dentifying 
mater i al facts in dispute as well as those not in dispute, and 
ide ntifying applicable statutes, regulations, pol i cies, and case law. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-08 .3, 28-32-11 . 1 

98-02-02-11 . Affidavits presented by parties. Any party 
intending to introduce an affidavit in evidence shall serve a copy of 
the affidavit upon all parties at least fifteen days prior to the 

' hear i ng, unless the hearing officer fixes another t i me period . I f, 
with i n seven days of such service, a party files and serves a wr i tten 
request for the opportunity to cross-examine the affiant at the hear i ng , 
the assertions may not be received i n evidence unless the aff i ant is 
made availab l e for cross-examination, or the hearing officer determ i ne s 
that cross-examination is not necessary for the full and true disc l osu re 
of facts referred to in the affiant's assertions, in which case t he 
aff i davit may be introduced into evidence. This procedure is not 
required when the parties stipulate to the admiss i on of an affidavit . 

History: Effective January 1, 1992 . 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-06 , 28-32-11 . 1 

98-02-02-12. Consolidation. The hearing officer , upon t he motio n 
of any party or upon the hearing officer's own motion , may order two or 
more proceedings consolidated for hearing if they present similar i ssue s 
of fact and law, and if the rights of the parties or the public i nteres t 
wil l not be substantially prejudiced . 

History: Ef fective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11 . 1, 54-57-04 

1359 



98-02-02-13. Intervention. [Reserved] See North Dakota Century 
Code section 28-32-08.2 for statutory requirements. 

98-02-02-14. Informal disposition. [Reserved] See North Dakota 
Century Code section 28-32-05.1 for statutory requirements. 

98-02-02-15. 
See North Dakota 
requirements. 

Disqualification of hearing officer. 
Century Code section 28-32-08.1 for 

[Reserved] 
statutory 

98-02-02-16. Default. [Reserved] See North Dakota Century Code 
section 28-32-08.4 for statutory requirements. 

Section 
98-02-03-01 
98-02-03-02 
98-02-03-03 
98-02-03-04 
98-02-03-05 
98-02-03-06 
98-02-03-07 
98-02-03-08 
98-02-03-09 

CHAPTER 98-02-03 
HEARING PROCEDURE 

Evidentiary Purpose 
Authority of Hearing Officer 
Hearing Procedure 
Disruption of Hearing 
Evidence - Official Notice [Reserved] 
Exhibits 
Continuances 
Ex Parte Communications [Reserved] 
The Record [Reserved] 

98-02-03-01. Evidentiary purpose. An evidentiary hearing need be 
conducted only in cases where genuine issues of material fact must be 
resolved. When it appears from pleadings, admissions, stipulations, 
affidavits, or other documents that there are no matters of material 
fact in dispute, the hearing officer, upon motion of a party or upon .the 
hearing officer's own motion, may conclude that the hearing can proceed 
without conducting an evidentiary hearing and enter an order so finding, 
vacating the hearing date if one has been set, and fixing the time for 
filing briefs or taking oral argument. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11.1, 54-57-04 

98-02-03-02. Authority of hearing officer. The hearing officer 
hai the duty to conduct a hearing, and related proceedings, to take all 
necessary action to maintain order and avoid delay, and has all powers 
necessary to these ends, including, but not limited to, the authority 
to: 
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1. Arrange and issue notice of, the date, time, and place of the 
hearing, and related proceedings or upon due notice to the 
parties , to change any date, time, or place previously set. 

2. Hold conferences to settle, simplify, or fix the issues in a 
proceeding, or to consider other matters that may aid i n the 
expeditious disposition of the proceeding. 

3. Require parties to state their position with respect to the 
various issues in the proceeding. 

4. Administer oaths and affirmations. 

5. Issue subpoenas and discovery orders. 

6. Rule on motions or other procedural matters where the rul i ng 
does not result in a final determination of the proceeding . 

7 . Regulate the course of the hearing and conduct of the part i es . 

8 . Examine witnesses, direct witnesses to testify , and, as may be 
warranted, exclude witnesses from the hearing room so that 
they cannot hear the testimony of other witnesses. 

9 . Receive, rule on, exclude, or limit evidence. 

10. Fix the time for filing motions, petitions, briefs, or other 
items . 

11. Require the parties to submit briefs, memoranda, and proposed 
findings of fact and conclusions of law. 

These powers apply to procedural hearing officers as well as hear i ng 
off i cers mak i ng recommended findings and conclusions, except as they may 
be lawfully limited by the agency at the time of the agency's request 
for , or des i gnation of, a procedural hearing officer. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-05, 28-32-05.1 , 28-32-06, 28-32-08 . 3, 
28-32-09, 28-32-11, 28-32-11 . 1, 54-57-04 

98-02-03-03. Hearing procedure. The hearing is directed to 
receiving factual evidence and expert op1n1on testimony re l ated to 
i ssues in dispute. Argument will not be received in evidence ; rather , 
i t must be presented in statements, memoranda, or briefs, as determined 
by the hearing officer. Brief opening statements, limited to stat ing 
the party's position and what it intends to prove, may be al lowed , i n 
the hearing officer's discretion . Unless the hearing officer determine s 
otherwise , the hearing must proceed and be conducted in substantial ly 
the following manner: 
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1. Testimony must be preserved by electronic recording unless the 
agency elects to use a court reporter or stenographer. If a 
request is made prior to the hearing, the agency may allow a 
party to preserve testimony by court reporter. The requesting 
party shall agree to pay for the court reporter and the cost 
of transcript preparation. The requesting party shall make 
all the necessary arrangements for the court reporter. The 
requesting party may not delay the proceeding by use of the 
court reporter or in the preparation of the transcript. 

2. The hearing must be conducted in the English language. The 
proponent of any testimony to be offered by a witness who does 
not speak the English language proficiently shall provide an 
interpreter, approved by the hearing officer, proficient in 
the English language and the language in which the witness 
shall testify. The cost of such interpreter must be paid by 
the party providing the interpreter, unless the proponent of 
such testimony identifies a prevailing requirement that the 
agency provide an interpreter. 

3. When the agency is a party, the hearing officer may require 
that the agency proceed first, by making an opening statement 
explaining the action taken, describing the evidence upon 
which that action was based, and identifying the applicable 
statues, rules or regulations, or policy interpretations upon 
which the action was based. 

4. All parties may present evidence and argument with respect to 
the issues, and cross-examine witnesses. Cross-examination of 
witnesses will ordinarily follow direct examination, but the 
sequence may be regulated by the hearing officer. 

5. The party with the burden of proof shall begin the 
presentation of the evidence, followed by the other parties in 
a sequence determined by the hearing officer. In all cases 
the burden of presenting evidence to support a fact or 
position rests with the proponent of the fact or position. 

6. When all parties and witnesses have been heard, opportunity 
must be offered to present final argument, in a sequence 
determined by the hearing officer. Final argument may be 
allowed in the form of memoranda or briefs, or oral argument, 
in the discretion of the hearing officer. 

7. The record of the hearing must be closed upon receipt of the 
final memoranda or briefs, transcript, if any, or late-filed 
exhibits requested by the hearing officer, subject to the 
authority for an administrative agency to consider additional 
information or evidence not presented at the hearing, as 
provided by North Dakota Century Code section 28-32-07. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
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Law Implemented: NDCC 28-32-07, 28-32-11, 28-32-11.1, 54-57-04 

98-02-03-04. Disruption of hearing. Disrespectful, disorderly, 
or contemptuous conduct, contumacious language, refusal to comply with 
directions, or continued use of dilatory tactics by any person 
constitutes grounds for immediate exclusion of such person from the 
hearing by the hearing officer . 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11.1, 54-57-04 

98-02-03-05. Evidence - Official notice. [Reserved] See North 
Dakota Century Code section 28-32-06 for statutory requirements. 

98-02-03-06. Exhibits. Evidence other than witness testimony 
must be submitted in the form of exhibits. Whenever possible, copies of 
exhibits must be furnished to all parties. In any event, all parties 
must be afforded an opportunity to examine the exhibit. The hearing 
officer may require that the parties mark exhibits in advance of the 
hearing . When the evidence offered through the exhibit is embodied in a 
book, document, or other material of such volume as to needlessly 
encumber the record, an authenticated copy of the relevant excerpt may 
be entered, or the excerpt may be read into the record, in the 
discretion of the hearing officer. 

History: Effective January 1, 1992 . 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-06, 28-32-11.1 

98-02-03-07. Continuances. A party seeking a continuance shall 
first contact the other parties for the purpose of obtaining a 
stipulated agreement. If the party seeking the continuance is unable to 
secure a stipulated agreement then that party shall submit a written 
request for continuance to the hearing officer, with copies served upon 
the parties of record. These requirements may be waived by the hear i ng 
officer if circumstances arise to make compliance unreasonable . The 
hearing officer may not approve a continuance except for good cause 
shown. The hearing officer may order a continuance upon the hearing 
officer's own motion. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11.1 , 54-57-04 

98-02-03-08. Ex parte communications. [Reserved] See North 
Dakota Century Code section 28-32-12.1 for statutory requirements. 
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98-02-03-09. The record. [Reserved] See North Dakota Century 
Code sections 28-32-12 and 28-32-17 for statutory requirements. 

Section 
98-02-04-01 
98-02-04-02 

98-02-04-03 

98-02-04-04 
98-02-04-05 

CHAPTER 98-02-04 
POSTHEARING PRACTICE AND PROCEDURE 

Posthearing Briefs and Proposed Findings 
Agency Consideration of Information Not 

Presented at Formal Hearing [Reserved] 
Findings of Fact, Conclusions of Law, and 

Order of Agency [Reserved] 
Petition for Reconsideration [Reserved] 
Effectiveness of Orders [Reserved] 

98-02-04-01. Posthearing briefs and proposed findings. At the 
conclusion of the hearing, any party may request an opportunity to 
submit proposed findings of fact and conclusions of law, briefs, or 
memoranda. The hearing officer may direct the parties to submit 
proposed findings of fact and conclusions of law, briefs, or memoranda. 
The hearing officer shall fix the time for filing and service and the 
order of filing, and may direct that memoranda or briefs be filed 
simultaneously or sequentially. When it is ordered that proposed 
findings of fact and conclusions of law, briefs, or memoranda be filed 
and served by the party initiating the proceeding, and that party fails 
to comply, the hearing officer may recommend to the agency head that the 
proceeding be dismissed. Neither memoranda nor briefs may incorporate 
evidentiary materials through appendices or other attachments unless 
those items were received in evidence during the course of the hearing. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11.1, 54-57-04 

98-02-04-02. Agency consideration of information not presented at 
formal hearing. [Reserved] See North Dakota Century Code section 
28-32-07 for statutory requirements. 

98-02-04-03. Findings of fact, conclusions of law, and order of 
agency. [Reserved] See North Dakota Century Code section 28-32-13 for 
statutory requirements. 

98-02-04-04. Petition for reconsideration. [Reserved] See North 
Dakota Century Code section 28-32-14 for statutory requirements. 
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98-02-04-05. Effectiveness of orders. [Reserved] See North 
Dakota Century Code section 28-32-14.1 for statutory requirements. 
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