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MAY 2004

CHAPTER 75-02-02

75-02-02-03.2. Definitions. For purposes of this chapter:

1.

“"Certification of need" means a regulatory review process that requires
specific health care providers to obtain prior authorization for provision
of services for medicaid applicants or eligible recipients. Certification
of need applications are required for all residential treatment center
applicants or recipients of a psychiatric hospital or an inpatient
psychiatric program in a hospital and a psychiatric facility, including
residential treatment centers to determine the medical necessity of the
proposed services. The certification of need evaluates the recipient’s
capacity to benefit from proposed services, the efficacy of proposed
services, and consideration of the availability of less restrictive services
to meet the individual’'s needs.

"County agency" means the county social service board.
"Department" means the North Dakota department of human services.

se review " means th ard e lished pursuant to North
Dakota Centu de chapter 50-24.6.

"Home health agency” means a public or private agency or organization,
or a subdivision of such an agency or organization, which is qualified
to participate as a home health agency under title XVIIl of the Social
Security Act, or is determined currently to meet the requirements for
participation.

"Medical emergency" means a medical condition of recent onset and
severity, including severe pain, that would lead a prudent layperson
acting reasonably and possessing an average knowledge of health and
medicine to believe that the absence of immediate medical attention
could reasonably be expected to result in serious impairment to bodily
function, serious dysfunction of any bodily organ or part, or would place
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the person’s health, or with respect to a pregnant woman, the health of
the woman or her unborn child, in serious jeopardy.

"Medically necessary" includes only medical or remedial services or
supplies required for treatment of iliness, injury, diseased condition,
or impairment; consistent with the patient's diagnosis or symptoms;
appropriate according to generally accepted standards of medical
practice; not provided only as a convenience to the patient or provider;
not investigational, experimental, or unproven; clinically appropriate in
terms of scope, duration, intensity, and site; and provided at the most
appropriate level of service that is safe and effective.

"Provider" means an individual, entity, or facility furnishing medical or

remedial services or supplies pursuant to a provider agreement with
the department.

"Recipient" means an individual approved as eligible for medical
assistance.

"Rehabilitative services" means any medical remedial items or services
prescribed for a patient by the patient's physician or other licensed
practitioner of the healing arts, within the scope of the physician’'s
or practitioner’s practice as defined by state law, for the purpose of
maximum reduction of physical or mental disability and restoration of
the patient to the patient’s best possible functional level.

"Remedial services" includes those services, including rehabilitative
services, which produce the maximum reduction in physical or mental

disability and restoration of a recipient to the recipient’'s best possible
functional level.

"Residential treatment center for children" means a facility or a
distinct part of a facility that provides to children and adolescents
a total, twenty-four hour, therapeutic environment integrating group
living, educational services, and a clinical program based upon
a comprehensive, interdisciplinary clinical assessment and an
individualized treatment plan that meets the needs of the child and
family. The services are available to children in need of and able to
respond to active psychotherapeutic intervention and who cannot be
effectively treated in their own family, in another home, or in a less
restrictive setting.

"Secretary" means the secretary of the United States department of
health and human services.
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"Section 1931 group" includes individuals whose eligibility is based on
the provisions of section 1931 of the Social Security Act [42 U.S.C.
1396u-1]. ‘

History: Effective May 1, 2000; amended effective August 29, 2000; November 1,
2001;_September 1, 2003.

General Authority: NDCC 50-24.1-04

Law Implemented: NDCC 50-24.1-01

75-02-02-08. Amount, duration, and scope of medical assistance.

1.

Within any limitations which may be established by rule, regulation,
or statute and within the limits of legislative appropriations, eligible
recipients may obtain the medically necessary medical and remedial
care and services which are described in the approved state plan for
medical assistance in effect at the time the service is rendered and
which may include:

a.

Inpatient hospital services (other than services in an institution for
mental diseases). "Inpatient hospital services" means those items
and services ordinarily furnished by the hospital for the care and
treatment of inpatients provided under the direction of a physician
or dentist in an institution maintained primarily for treatment and
care of patients with disorders other than tuberculosis or mental
diseases and which is licensed or formally approved as a hospital
by an officially designated state standard-setting authority and
is qualified to participate under title XVIll of the Social Security
Act, or is determined currently to meet the requirements for such
participation; and which has in effect a hospital utilization review
plan applicable to all patients who receive medical assistance
under title XIX of the Act. '

Outpatient hospital services. "Outpatient hospital. services"
means those preventive, diagnostic, therapeutic, rehabilitative,
or palliative items or services furnished by or under the direction
of a physician or dentist to an outpatient by an institution
which is licensed or formally approved as a hospital by an
officially designated state standard-setting authority and is
qualified to participate under title XVIlII of the Social Security
Act, or is determined currently to meet the requirements for such
participation and emergency hospital services which are necessary
to prevent the death or serious impairment of the health of the

- individual and which, because of the threat to the life or health of

the individual, necessitate the use of the most accessible hospital
available which is equipped to furnish such services, even though
the hospital does not currently meet the conditions for participation
under title XVIII of the Social Security Act.
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Other laboratory and x-ray services. "Other laboratory and
x-ray services" means professional and technical laboratory and
radiological services ordered by a physician or other licensed
practitioner of the healing arts within the scope of the physician’s
or practitioner’s practice as defined by state law, and provided
to a patient by, or under the direction of, a physician or licensed
practitioner, in an office or similar facility other than a hospital
outpatient department or a clinic, and provided to a patient by
a laboratory that is qualified to participate under title XVIlI of
the Social Security Act, or is determined currently to meet the
requirements for such participation.

Nursing facility services (other than services in an institution for
mental diseases). "Nursing facility services" means those items
and services furnished by a licensed and otherwise eligible nursing
facility or swing-bed hospital maintained primarily for the care and
treatment which are provided under the direction of a physician or
other licensed practitioner of the healing arts within the scope of
the physician’s or practitioner’s practice as defined by state law
for individuals who need or needed on a daily basis nursing care,
provided directly or requiring the supervision of nursing personnel,
or other rehabilitation services which, as a practical matter, may
only be provided in a nursing facility on an inpatient basis.

Intermediate care facility for the mentally retarded services.
"Intermediate care" means those items and services which are
provided under the direction of a physician or other licensed
practitioner of the healing arts within the scope of the physician’s
or practitioner’s practice as defined by state law. "Intermediate
care facility for the mentally retarded" has the same meaning as
provided in chapter 75-04-01.

Early and periodic screening and diagnosis of individuals under
twenty-one years of age and treatment of conditions found. Early
and periodic screening and diagnosis of individuals under the age
of twenty-one who are eligible under the plan to ascertain their
physical or mental defects, and provide health care, treatment,
and other measures to correct or ameliorate defects and chronic
conditions discovered thereby. Federal financial participation is
available for any item of medical or remedial care and services
included under this subsection for individuals under the age of
twenty-one. Such care and services may be provided under the
plan to individuals under the age of twenty-one, even if such care
and services are not provided, or are provided in lesser amount,
duration, or scope to individuals twenty-one years of age or older.

Physician’s services, whether furnished in the office, the patient’s
home, a hospital, nursing facility, or elsewhere. "Physician’s
services" means those services provided, within the scope of
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practice of the physician’s profession as defined by state law, by
or under the personal supervision of an individual licensed under
state law to practice medicine or osteopathy.

Medical care and any other type of remedial care recognized
under state law, furnished by licensed practitioners within the
scope of their practice as defined by state law. This term means
any medical or remedial care or services other than physicians’
services, provided within the scope of practice as defined by state
law, by an individual licensed as a practitioner under state law.

Home health care services. "Home health care services", in
addition to the services of physicians, dentists, physical therapists,
and other services and items available to patients in their homes
and described elsewhere in these definitions, means any of the
following items and services when they are provided, based on
certification of need and a written plan of care by a licensed
physician, to a patient in the patient’s place of residence, but not
including as a residence a hospital or a skilled nursing facility:

(1) Intermittent or parf—time skilled nursing services furnished by
a home health agency;

(2) Intermittent or part-time nursing services of a registered
nurse, or a licensed practical nurse, or which are provided
under the direction of a physician or other licensed
practitioner of the healing arts within the scope of the
physician’s or practitioner’s practice as defined by state law
or under the supervision of a registered nurse, when no
home health agency is available to provide nursing services;

(3) Medical supplies, equipment, and appliances ordered or
prescribed by the physician as required in the care of the
patient and suitable for use in the home; and

(4) Services of a home health aide provided to a patient in
accordance with the plan of treatment outlined for the patient
by the attending physician and in collaboration with the home
health agency.

Hospice care. "Hospice care" means the care described in
42 U.S.C. 1395x(dd)(1) furnished by a "hospice program", as
that term is defined in 42 U.S.C. 1395x(dd)(2), to a terminally
ill individual who has voluntarily elected to have hospice care.
Hospice care may be provided to an individual while the individual
is a resident of a nursing facility, but only the hospice care payment
may be made. An individual’'s voluntary election must be made
in accordance with procedures established by the department
which are consistent with procedures established under 42 U.S.C.
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1395d(d)(2), for such periods of time as the department may
establish, and may be revoked at any time.

Private duty nursing services. "Private duty nursing services"
means nursing services provided, based on certification of need
and a written plan of care which is provided under the direction of
a physician or other licensed practitioner of the healing arts within
the scope of the physician’s or practitioner’s practice as defined
by state law, and by a registered nurse or a licensed practical
nurse under the supervision of a registered nurse to a patient in
the patient’'s own home.

Dental services. "Dental services" means any diagnostic,
preventive, or corrective procedures administered by or under the
supervision of a dentist in the practice of the dentist's profession
and not excluded from coverage. Dental services include treatment
of the teeth and associated structures of the oral cavity, and of

disease, injury, or impairment which may affect the oral or general
health of the individual.

Physical therapy. "Physical therapy" means those services
prescribed by a physician and provided to a patient by or under
the supervision of a qualified physical therapist.

Occupational therapy. "Occupational therapy" means those
services prescribed by a physician and provided to a patient and
given by or under the supervision of a qualified occupational
therapist.

Services for individuals with speech, hearing, and language
disorders. "Services for individuals with speech, hearing,
and language disorders" means those diagnostic, screening,
preventive, or corrective services provided by or under the
supervision of a speech pathologist or audiologist in the scope of
practice of the speech pathologist's or audiologist’s profession for
which a patient is referred by a physician.

Prescribed drugs. "Prescribed drugs" means any simple or
compounded substance or mixture of substances prescribed as
such or in other acceptable dosage forms for the cure, mitigation,
or prevention of disease, or for health maintenance, by a physician
or other licensed practitioner of the healing arts within the scope
of the physician’s or practitioner’s professional practice as defined
and limited by federal and state law.

Durable medical equipment and supplies. "Durable medical
equipment and supplies" means those medically necessary items
suitable for use in the home and used to treat disease, to promote
healing, to restore bodily functioning to as near normal as possible,
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or to prevent further deterioration, debilitation, or injury which are
provided under the direction of a physician or other licensed
practitioner of the healing arts within the scope of the physician’s
or practitioner’s practice as defined by state law. Durable medical
equipment includes prosthetic and orthotic devices, eyeglasses,
and hearing aids. For purposes of this subdivision:

(1) "Eyeglasses" means lenses, including frames when
necessary, and other aids to vision prescribed by a physician
skilled in diseases of the eye, or by an optometrist, whichever
the patient may select, to aid or improve vision;

(2) "Hearing aid" means a specialized orthotic device individually
fitted to correct or ameliorate a hearing disorder; and

(3) "Prosthetic and orthotic devices" means replacement,
corrective, or supportive devices prescribed for a patient by
a physician or other licensed practitioner of the healing arts
within the. scope of the physician’s or practitioner’s practice
as defined by staté law for the purpose of artificially replacing
a missing portion of the body, or to prevent or correct physical
deformity or malfunction, or to support a weak or deformed
portion of the body.

Other diagnostic, screening, preventive, and rehabilitative
services.

(1) "Diagnostic services", other than those for which provision is
made elsewhere in these definitions, includes any medical
procedures or supplies recommended for a patient by the
patient’s physician or other licensed practitioner of the healing
arts within the scope of the physician’s or practitioner’s
practice as defined by state law, as necessary to enable the
physician or practitioner to identify the existence, nature,
or extent of iliness, injury, or other health deviation in the
patient.

(2) "Preventive services" means those provided by a physician
or other licensed practitioner of the healing arts, within the
scope of the physician’s or practitioner’s practice as defined
by state law, to prevent illness, disease, disability, and other
health deviations or their progression, prolong life, and
promote physical and mental health and efficiency.

(3) "Rehabilitative services", in addition to those for which
provision is made elsewhere in these definitions, includes
any medical remedial items or services prescribed for
a patient by the patient's physician or other licensed
practitioner of the healing arts, within the scope of the
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physician’s or practitioner’s practice as defined by state law,
for the purpose of maximum reduction of physical or mental
disability and restoration of the patient to the patient's best
possible functional level.

(4) "Screening services" consists of the use of standardized tests
performed under medical direction in the mass examination
of a designated population to detect the existence of one or
more particular diseases or health deviations or to identify
suspects for more definitive studies.

Inpatient psychiatric services for individuals under age twenty-one,
as defined in 42 CFR 440.160, provided consistent with the
requirements of 42 CFR part 441 and section 75-02-02-10.

Services provided to persons age sixty-five and older in an
institution for mental diseases, as defined in 42 U.S.C. 1396d(i).

Any other medical care and any other type of remedial care

recognized under state law and specified by the secretary,
including:

(1) Transportation, including expenses for transportation and
other related travel expenses, necessary to securing
medical examinations or treatment when determined by the
department to be medically necessary.

(2) Family planning services, including drugs, supplies, and
devices, when such services are under the medical direction
of a physician. There must be freedom from coercion or
pressure of mind and conscience and freedom of choice of
method, so that individuals may choose in accordance with
the dictates of their consciences.

(3) Whole blood, including items and services required in
collection, storage, and administration, when it has been
recommended by a physician and when it is not available to
the patient from other sources.

2. The following limitations apply to medical and remedial care and
services covered or provided under the medical assistance program:

a.

Coverage may not be extended and payment may not be made for
diet remedies prescribed for eligible recipients.

Coverage may not be extended and payment may not be made for
alcoholic beverages prescribed for eligible recipients.
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Coverage may not be extended and payment may not be made for
orthodontia prescribed for eligible recipients, except for orthodontia
necessary to correct serious functional problems.

Coverage and payment for eye examinations and eyeglasses for
eligible recipients are limited to examinations and eyeglass
replacements necessitated because of visual impairment.
Coverage and payment for eyeglass frames are available for
a reasonable number of frames, and in a reasonable amount, not
to exceed limits set by the department. No coverage exists, and
no payment may be made, for eyeglass frames which exceed the
limits.

Coverage and payment for home health care services and private
duty nursing services are limited to a monthly amount determined
by taking the monthly charge, to the medical assistance program,
for the most intensive level of nursing care in the most expensive
nursing facility in the state and subtracting therefrom the cost, in
that month, of all medical and remedial services furnished to the
recipient (except physician services and prescribed drugs). For
the purposes of determining this limit, remedial services include
home and community-based services, service payments fo the
elderly and disabled, homemaker and home health aide services,
and rehabilitative services, regardless of the source of payment
for such services. This limit may be exceeded, in unusual and
complex cases, if the provider has submitted a prior treatment
authorization request describing each medical and remedial
service to be received by the recipient, stating the cost of that
service, describing the medical necessity for the provision of the
home health care services or private duty nursing services, and
explaining why less costly alternative treatment does not afford
necessary medical care, and has had the request approved.

Coverage may not be extended and payment may not be
made for transportation services except as provided in sections
75-02-02-13.1 and 75-02-02-13.2.

Coverage may not be extended and payment may not be made for
any abortion except when necessary to save the life of the mother
or when the pregnancy is the result of an act of rape or incest.

Coverage may not be extended and payment may not be made
for ambulance services that are not medically necessary, as
determined by the department, and provided in response to a
medical emergency.

Coverage may not be extended and payment may not be made
for emergency room services that are not medically necessary,

357



as determined by the department under section 75-02-02-12, and
provided in response to a medical emergency.

Coverage may not be extended and payment may not be made for
medically necessary chiropractic services exceeding twenty-four
treatments for spinal manipulation services and eight radiologic
examinations per year, per recipient, unless the provider requests
and receives prior authorization from the department.

Except as provided in subdivision b, remedial services are covered
services.

Remedial services provided by residential facilities such as
licensed basic care facilities, licensed foster care homes or
facilities, and specialized facilities are not covered services, but
expenses incurred in securing such services must be deducted
from countable income in determining financial eligibility.

The department may refuse payment for any covered service
or procedure for which a prior freatment authorization request is
required but not secured.

The department may consider making payment if the provider

- demonstrates good cause for the failure to secure the required

prior treatment authorization request within twelve months of the
time the services or procedures were furnished.

A provider of medical services who provides a covered service, but
fails to receive payment due to the operation of subsection 4, and who
attempts to collect from the eligible recipient or the eligible recipient’s
responsible relatives any amounts which would have been paid by
the department but for the operation of subsection 4, has by so
doing breached the agreement referred to in subsection 4 of section
75-02-02-10. '

a.

Effective January 1, 1994, and for so long thereafter as the
department may have in effect a waiver (issued pursuant to
42 U.S.C. 1396n(b)(1)) of requirements imposed pursuant to
42 U.S.C. chapter 7, subchapter XiX, no payment may be made,
except as provided in this subsection, for otherwise covered
services provided to otherwise eligible recipients:

(1) Who are required by this subsection to select, or have
selected on their behalf, a primary care physician, but who
have not selected, or have not had selected on their behalf,
a primary care physician; or
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b.

(2) By a provider who is not the primary care physician selected
by or on behalf of the recipient or who has not received a
referral of such a recipient from the primary care physician.

A primary care physician must be selected by or on behalf of the
members of a medical assistance unit which includes:

(1) Persons who are members of the section 1931 group.

(2) Families who were in the section 1931 group in at least
three of the six months immediately preceding the month in
which they became ineligible as a result (wholly or partly)
of the collection or increased collection of child or spousal
support, and continue to be eligible for medicaid for four
calendar months following the last month of section 1931
group eligibility.

(3) Families who were in the section 1931 group in at least three
of the six months immediately preceding the month in which
the family became ineligible solely because of hours of, or
income from, employment of the caretaker relative; or which
became ineligible because a member of the family lost the
time-limited disregards (the percentage disregard of earned
income). :

(4) Children born to eligible pregnant women who have applied

: for and been found eligible for medicaid on or before the day
of the child’s birth, for sixty days after the day of the child's
birth and for the remaining days of the month in which the
sixtieth day falls.

(6) Eligible caretaker relatives and individuals under the age of
twenty-one who qualify for and require medical services on
the basis of insufficient income and assets, but who do not
qualify as categorically needy, but not including children in
foster care.

(6) Pregnant women whose pregnancies have been medically
verified and who, except for income and assets, would be
eligible as categorically needy.

(7) Pregnant women whose pregnancies have been medically
verified and who qualify on the basis of financial eligibility.

(8) Pregnant women whose pregnancies have been medically
verified and who meet the nonfinancial and asset
requirements of the medicaid program and whose family
incomes are at or below one hundred thirty-three percent of
the poverty level.
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d.

©)

(10)

(11)

Eligible women, who applied for medicaid during pregnancy,
for sixty days after the day each pregnancy ends, and for the
remaining days of the month in which the sixtieth day falls.

Children under the age of six who meet the nonfinancial
and asset requirements of the medicaid program and whose
family incomes are at or below one hundred thirty-three
percent of the poverty level.

Children, age six through eighteen, who meet the
nonfinancial and asset requirements of the medicaid
program and whose family incomes are at or below one
hundred percent of the poverty level.

Physicians practicing in the following specialties, practices, or
locations may be selected as primary care physicians:

(1)
)
(3)
(4)
()
(6)
(7)
(8)
©)

Family practice;

internal medicine;

Obstetrics;

Pediatrics;

Osteopathy;

General practice;

Rural health clinics;

Federally qualified health centers; and

Indian health clinics.

A recipient identified in subdivision b need not select, or have
selected on the recipient’s behalf, a primary care physician if:

(1)
2)

@)
(4)

Aged, blind, or disabled;

The period for which benefits are sought is prior to the date

of application;
Receiving foster care or subsidized adoption benefits; or

Receiving home and community-based services.
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€. Payment may be made for the following medically necessary
covered services whether or not provided by, or upon referral from,
a primary care physician:

(1)
()
(3)

(4)
(6)
(6)
(7)
(8)
(9)
(10)

(11)
(12)
(13)
(14)
(15)
(16)
(17)
(18)
(19)
(20)

21

Certified family nurse practitioner services;
Certified pediatric nurse practitioner services;

Early and periodic screening, diagnosis, and treatment of

recipients under twenty-one years of age;

Family planning services;

Certified nurse midwife services;

Podiatric services;

Optometric services;

Chiropraétic services;

Clinic services;

Dental services, including orthodontic services only upon
referral from early and periodic screening, diagnosis, and
freatment;

Intermediate care facility services for the mentally retarded;
Emergency services;

Transportation services;

Case management services;

Home and community-based services;

Nursing facility services;

Prescribed drugs except as provided in section 75-02-02-27;
Psychiatric services;

Ophthalmic services;

Obstetrical services;

Psychological services;
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f.

(22) Ambulance services;
(23) Immunizations;

(24) Independent laboratory and radiology services; and

(25) Public health unit services.

Except as provided in subdivision d, and if the department exempts

the recipient, a primary care physician must be selected for each
recipient.

Primary care physicians may be changed at any time within ninety
days after the recipient is informed of the requirements of this
subsection, at redetermination of eligibility, and once every six
months with good cause. Good cause for changing primary care
physicians less than six months after a previous selection of a
primary care physician exists if:

(1) The recipient relocates;

(2) Significant changes in the recipient's health require the

selection of a primary care physician with a different
specialty;

(3) The primary care physician relocates or is reassigned;

(4) The selected physician refuses to act as a primary care
physician or refuses to continue to act as a primary care
physician; or :

(5) The department, or its agents, determine, in the exercise of
sound discretion, that a change of primary care physician is
necessary.

Covered medical or remedial services or supplies are medically

necessary when determined so by the medical provider unless the
department has:

a.

Required a prior treatment authorization request that was not
granted;

Imposed a limit that is exceeded;
Imposed a condition that was not met;

Specifically reserved authority to make determinations of medical
necessity; or

362



€. Upon review, determined that the service or supplies are not
medically necessary.

History: Amended effective September 1, 1978; September 2, 1980; February 1,
1981; November 1, 1983; May 1, 1986; November 1, 1986; November 1, 1987;
January 1, 1991; July 1, 1993; January 1, 1994; January 1, 1996; July 1, 1996;
January 1, 1997; May 1, 2000; amendments partially voided by the Administrative
Rules Committee effective June 5, 2000; November 8, 2002; September 1. 2003.
General Authority: NDCC 50-24.1-04

Law Implemented: NDCC 50-24.1-04; 42 USC 1396n(b)(1); 42 CFR 431.53; 42
CFR 431.110; 42 CFR 435.1009; 42 CFR Part 440; 42 CFR Part 441, subparts A,
B, D

75-02-02-09.1. Cost sharing.
1. Copayments provided for in this section may be imposed unless:
a. The recipient receiving the service:

(1) Lives in a nursing facility, intermediate care facility for the
mentally retarded, or the state hospital;

(2) Receives swing-bed services in a hospital;
(3) Has not reached the age of twenty-one years; or
(4) Is pregnant-er.

5

b. The service is:
(1) Emergency room services; or
(2) Family planning services.

2. Copayments are:

a. Fifty Seventy-five dollars for each inpatient hospital admission
except admissions to hospitals paid as psychiatric, rehabilitative,
or long-term hospitals;

€ Three dollars for each nonemergency service provided in a hospital
emergency room;
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d- ¢c. Two dollars for each physician visit;

e:- d. Twe Three dollars for each office visit to a rural health clinic or

federally qualified health center;

f- e. One dollar for each chiropractic visit;

g- . Two dollars for each preventive dental office visit; and

k- g. Three dollars for each brand name prescription filled-;

History:

h. Two dollars for each optometric examination;

Three dollars for each podiatric office visit;

Two dollars for each occupational therapy visit:

Ol o

Two dollars for each physical therapy visit;

One dollar for each speech therapy visit;

B

Three dollars for each hearing aid dispensing fee service:

. Two dollars for each audiol testing visit;

0. Two dollars for each psychological visit; and

P. One dollar per laboratory or x-ray procedure.

Effective January 1, 1997; amended effective November 8, 2002;

September 1, 2003.
General Authority: NDCC 50-24.1-04
Law Implemented: NDCC 50-24.1-04

75-02-02-09.3. Limitations on payment for dental services.

1.

2.

No payment will be made for single crowns on_posterior teeth for
individuals twenty-one vears of a nd older except for stainless steel
crowns. Payment for other crowns may be allowed by the department
for the anterior portion of the mouth for aduits if the crown is necessary
and has been previously approved by the department.

No _payment will be made for single crowns on posterior teeth for
individuals less than twenty-one years of age except for stainless steel
crowns. Payment may be made if a dental condition exists that makes
stainless steel crowns impracticable and the provider has secured the
prior approval of the department.
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3.

No payment will be made for partial dentures except for upper and lower
temporary partial stayplate dentures. Payment may be made for other
types of partial dentures designed to replace teeth in the anterior portion
of the mouth if the provider secures prior approval from the department.
This limitation does not apply to individuals eligible for the early, periodic
screening, diagnosis. and treatment program.

History: Effective September 1, 2003.
General Authority: NDCC 50-24.1-04

Law Implemented: NDCC 50-24.1-04

75-02-02-09.4. General Limitations on Amount, Duration, and Scope.

i

o

Limitations on payment for occupational therapy. physical therapy. and
speech therapy.

a.

[

[©

No payment will be made for occupational therapy provided to

an _individual except for twenty visits per individual per calendar

year unless the provider requests and receives prior authorization

from the department. This limit applies in combination to services

delivered by independent occupational therapists and in outpatient
hospital settings. This limit does not apply to school-based
services for children.

No payment will be made for physical therapy provided to an

individual except for fifteen visits per individual per calendar year
unless the provider requests and receives prior authorization

from the department. This limit applies in combination to services
delivered by independent physical therapists and in outpatient
hospital settings. This limit does not apply to school-based
services for children.

No payment will be made for speech therapy provided to an
individual except for thirty visit r_individual per calendar year
unless the provider requests and receives prior authorization
from the department. This limit applies in combination to services
delivered by independent speech therapists and in outpatient

hospital settings. This limit does not apply to school-based
services for children.

Limitation on payment for eye services.

a.

No payment will be made for eyeglasses for individuals twenty-one
years of age and older except for one pair of eyeglasses no more
often than once every three years. No payment will be made for

the repair or replacement of eyeglasses during the three-year
period unless the provider has secured the prior approval of

the department and the department has found that the repair or
replacement is medically necessary.
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3.

4.

o

b. No payment will be made for refractive examinations for individuals
twenty-one years of age and older except for one refractive
examination no more often than every three vears after an initial
examination paid by the department unless the provider has
secured the prior approval of the department.

No payment will be made for physician or nurse practitioner office visits
except for twelve office visits per individual per calendar year unless the
provider requests and receives the prior approval of the department.

Prenatal office visits and well child office visits are exempt from this
limitation.

Limitation on chiropractic services.

4. No payment will be made for spinal manipulation treatment
services except for twelve spinal manipulation treatment services
er_individual per calendar vear unl the provider requests and

receives the prior approval of the department.

b. No payment will be made for radiologic examinations performed
by a chiropractor except for two radiologic examinations per

individual per year unless the provider requests and receives the
rior approval of the department.

No payment will be made for psycholoagical visits except for forty visits
per_individual per calendar year unless the provider requests and
receives the prior approval of the department.

History: Effective September 1, 2003.
General Authority: NDCC 50-24.1-04

Law Implemented: NDCC 50-24.1-04

75-02-02-13.1. Travel expenses for medical purposes - Limitations.

2

For purposes of this section:

a. "Family member" means spouse, sibling, parent, stepparent,
child, stepchild, grandparent, stepgrandparent, grandchild,
stepgrandchild, aunt, uncle, niece, or nephew, whether by half or
whole blood, and whether by birth, marriage, or adoption; and

b. "Travel expenses" means fares, mileage, meals, lodging, and
driver and attendant care.

General requirements.

a. A transportation service provider shall be enrolled as a provider
in the medical assistance program and may be an individual, taxi,
bus, or airline service or other commercial form of transportation.
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The county agency may determine the most efficient, economical,
and appropriate means of travel to meet the medical needs of the
recipient. The county agency may authorize travel and issue the
necessary billing forms.

The cost of travel provided by a parent, spouse, or any other
member of the recipient’'s medical assistance unit may be allowed
as an expense of necessary medical or remedial care for recipient
liability purposes. No parent, spouse, er—any—other friend.
household member. or family member of the recipient's—medicat
assistanee-unit recipient may be paid as an enrolled provider for
transportation te for that recipient.

Travel services may be provided by the county agency as an
administrative activity.

Emergency transport by ambulance is a covered service.

Nonemergency transpd_ift by ambulance is a covered service only
when medically necessary and ordered by the attending physician.

A recipient may choose to obtain medical services outside
the recipient's community. If similar medical services are
available within the community and, without a referral from a
primary physician the recipient chooses to seek medical services
elsewhere, travel expenses are not covered services and are the
responsibility of the recipient.

Out-of-state travel expenses. Travel expenses for nonemergency
out-of-state medical services, including followup visits, may be
compensated only if the out-of-state medical services are first
approved by the department under section 75-02-02-13 or if prior
approval is not required under that section.

Limitations.

a.

Private vehicle mileage compensation is limited to an amount set
by the department no less than twenty cents per mile. This limit
applies even if more than one recipient is transported at the same
time. Mileage is determined by map miles from the residence or
community of the recipient to the medical facility. When necessary
to ensure volunteer drivers continue to provide transportation
services to a recipient, the county agency may authorize payment
for additional mileage. Private vehicle mileage may be billed to
medical assistance only upon completion of the service. Private
vehicle mileage may be allowed if the recipient or a _household
member does not have a vehicle that is in operable condition or if
the health of the recipient or household member does not permit
safe operation of the vehicle. Private vehicle mileage will not be
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allowed if free or low-cost transportation services are available,

including transportation that could be provided by a friend, family
member, or household member.

Meals compensation is allowed only when medical services
or travel arrangements require a recipient to stay overnight.
Compensation is limited to an amount set by the department no
less than three dollars and fifty cents for breakfast, five dollars for
lunch, and eight dollars and fifty cents for dinner.

Lodging expense is allowed only when medical services or travel
arrangements require a recipient to stay overnight. Lodging
compensation is limited to an amount set by the department,
provided the department may set no limit lower than thirty-five
dollars per night, plus taxes, for in-state travel and fifty dollars per
night, plus taxes, for out-of-state travel. Lodging receipts must be
provided when lodging is not billed directly by an enrolled lodging
provider. Enrolled lodging providers shall bill medicaid directly.

Travel expenses may be authorized for a driver. No travel
expenses may be authorized for an attendant unless the referring
physician determines an attendant is necessary for the physical
or medical needs of the recipient. Travel expenses may not be
authorized for both a driver and an attendant unless the referring
physician determines that one individual cannot function both as
driver and attendant. No travel expenses may be allowed for a
driver or an attendant while the recipient is a patient in a medical

facility unless it is more economical for the driver or attendant to
remain in the service area.

Travel expenses may be authorized for one parent to travel with
a child who is under eighteen years of age. No additional travel
expenses may be authorized for another driver, attendant, or parent
unless the referring physician determines that person’s presence is
necessary for the physical or medical needs of the child.

Compensation for attendant services, provided by an attendant

who is not a family member, may be allowed at a rate determined
by the department.

History: Effective July 1, 1996; amended effective May 1, 2000;_September 1,

2003.

General Authority: NDCC 50-24.1-04
Law Implemented: NDCC 50-24.1-04

75-02-02-27. Scope of drug benefits - Prior authorization.

i

Prior_authorization means a process requiring the prescriber or the
dispenser to verify with the department or the department’s contractor
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that proposed medical use of a particular drug for a medical assistance
program recipient meets predetermined criteria for coverage by the

medical assistance program.

A prescriber or a dispenser must secure prior authorization from the
department or its designee as a condition of payment for those drugs
subject to prior authorization.

A prescriber or a dispenser must provide to the department or its

designee in the format required by the department the data necessary
for the de ment or its designee to make a decision regarding prior
authorization. The department shall deny a claim for coverage of a
drug requiring prior authorization if the prescription was dispensed
prior to authorization or if the required information regarding the prior
authorization is not provided by the prescriber or the dispenser.

A prescriber or dispenser must mit a request for prior authorization to
the department or its designee by telephone, facsimile, electronic mail,
or in any other format designated by the department. The department
or_its designee must respond to a prior authorization request within
twenty-four hours of receipt of a complete request that contains all of

the data necessary for the department to make a determination.

Emergency supply.

2. |f a recipient needs a drug before a prescriber or dispenser can
secure prior authorization from the department., the department

shall provide coverage of the lesser of a five-day supply of a drug
or the amount prescribed if it is not feasible to dispense a five-day
supply because the drug is packaged in such a way that it is not
intended to be further divided.

=

The department will not provide further coverage of the drug

beyond the five-day supply unless the prescriber or dispenser first
secures prior authorization from the department.

The department must authorize the provision of rug subject to prior
authorization if:

2. Other drugs not requiring prior authorization have not been

effective or with reasonable certainty are not expected to be
effective in treating the recipient’s condition:

o3

Other drugs not requiring prior authorization cause or are
reasonably expected to cause adverse or harmful reactions to the
health of the recipient: or

C. The drug is prescribed for a medically accepted use supported
by a compendium or by approved product labeling unless there
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is_a therapeutically equivalent drug that is available without prior
authorization.

If a recipient is receiving coverage of a drug that is later subject to prior
authorization requirements, the department shall continue to provide

coverage of that drug until the prescriber must reevaluate the recipient.

History: Effective September 1, 2003.
General Authority: NDCC 50-24.6-10

Law Implemented: NDCC 50-24.6: 42 U.S.C. 1396r-8

75-02-02-28. Drug use review board, grievances, and appeals.

3.

N

The department shall implement a prospective and retrospective drug
use review program for outpatient prescription drugs and determine
which drugs shall be subject to prior authorization before payment

will_be roved. The department shall consider the advice and

recommendations of the drug use review board before requiring prior
authorization of any drug.

The drug use review board shall:

a.

b.

[©

e

|©

=™

Cooperate with the department to implement a drug use review
program;

Receive and consider information regarding the drug use review
process which is provided by the department and interested parties,
including prescribers who treat significant numbers of recipients:

Review and make recommendations to the department regardin
drugs to be included on prior authorization status:

Review no less than once each year the status of the drugs
that have been deemed to require prior authorization and make
recommendations to the department regarding any suggested
changes:

Review an rove the prior authorization program proces d
the department, including the process to accommodate the
provision of a drug benefit in an emergency situation:

Advise and make recommendations to the department regarding
any rule proposed for adoption by the department to implement the
provisions of state and federal law related to drug use review: and

Propose remedial strategies to improve the quality of care and
to promote effective use of medical assistance program funds or
recipient expenditures.
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The drug use review board may establish a panel of physicians and
pharmacists to provide guidance and recommendations to the board in
considering specific drugs or therapeutic classes of drugs to be included
in the prior authorization program.

The drug use review board shall make a recommendation to the
department regarding prior authorization of a drug based on:

a. nsideration of medically and clinically significant adverse side
effects, drug interactions and contraindications, assessment of the
likelihood of significant abuse of the drug, and any other medically

and clinically acceptable analysis or criteria requested by the drug
use review board: and

b. An assessment of the cost-effectiveness of the drug compared to
other drugs used for the same therapeutic indication and whether

the drug offers a clinically meaningful advantage in terms of safety,

effectiveness, or clinical outcome over other available drugs used
for the same therapeutic indication.

Drug use review rd meeting procedur:

o

Any interested party may address the drug use review board at its
regular meetings if the presentation is directly related to an agenda

item.

(o3

The drug use review board may establish time limits for
presentations.

o

The department shall post on its w ite the proposed date, time

location, and agenda of any meeting of the drug use review board
at least thirty days before the meeting.

Within thirty days of the date the drug use review board’s
recommendation is received by the department. the department shall
review the recommendations and make the final determination as
to_whether a drug requires prior authorization and, if so. when the
requirement for prior authorization will begin. If the department'’s final
determination is different from the recommendation of the drug use
review board. the department shall present, in writing, to the drug use
review board at its next meeting the basis for the final determination.

The department shall post on its web site the list of drugs subject to prior

authorization and the date on which each drug became subject to prior

authorization.

Grievances.
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2. An interested party may file a grievance with the department
regarding a decision of the department o place a drug on prior
authorization. In order to be considered by the department, the
grievance must:

(1) Be in writing:

(2) State the specific reasons the interested party believes the
ecision to be erro or not, based on the facts availabl
to the depariment at the time of the decision;

(3) Provide any supporting documentation: an
(4) Be received by the department within forty-five days of the

department’s final determination to include the drua on prior
-authorization.

b. The department shall consider all grievances that were filed in a
timely manner. Within thirty days after the time for filing grievances
has expired. the department shall determine whether to change
its decision regarding placing a drug on prior authorization. The
requirement for_prior authorization shall not be suspended durin
the department’s review of timely filed grievances.

9. Arecipient may appeal the department’s denial, suspension, reduction,
or termination of vered drug base on application of this section
as authorized under North Dakota Century C hapter 28-32.

History: Effective September 1. 2003.
General Authority: NDCC 50-24.6-10

Law Implemented: NDCC 50-24.6; 42 U.S.C. 1396r-8
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CHAPTER 75-04-01

75-04-01-23. Safety codes.

1

Applicant’s intermediate care facilities for the mentally retarded shall
meet the provisions of either the health care occupancies chapters or
the residential board and care occupancies chapter of the Life Safety
Code of the national fire protection association, 4985 2000 edition, as
determined by the department.

Applicant’'s residential service facilities which are not intermediate
care facilities for the mentally retarded shall meet the applicable life
safety standards established by the local governing municipality’s
ordinances. If the local governing municipality has no ordinances
establishing life safety standards, the residential service facilities shall
meet the one-family and two-family dwellings chapter of the Life Safety
Code of the national fire protection association, 4985 2000 edition, as
determined by the department.

Upon written application, and good cause shown to the satisfaction of
the department, the department may grant a variance from any specific
requirement of the Life Safety Code, upon terms the department may
prescribe, except no variance may permit or authorize a danger to the
health or safety of the residents of the facility.

Applicant’s facilities housing individuals with multiple physical
disabilities or impairments of mobility shall conform to American
National Standards Institute Standard No. A117.1 (1980), or, if
remodeled or newly constructed after July 1, 1995, with appropriate
standards as required by the Americans with Disabilities Act of 1990,
Public Law 101-336.

Applicant’s and licensee’s buildings used to provide day services must
conform to the appropriate occupancy chapters of the Life Safety
Code of the national fire protection association, 4985 2000 edition, as
determined by the department and must meet applicable accessibility
standards as required by the Americans with Disabilities Act of 1990,
Public Law 101-336. The selection of an appropriate Life Safety Code
chapter shall be determined considering:

a. Primary activities in the facility;

b. The ability of clients occupying the facility to take action for
self-preservation in an emergency; and

C. Assistance available to clients occupying the facility for evacuation
in an emergency.
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6. Alllicensed day service facilities must be surveyed for Life Safety Code
compliance at least annually. The department must be notified and a

resurvey may be required if any of the following conditions are present
between annual inspections:

a.

b.

Occupancy increases of ten percent or more;

Primary usage of the facility changes;

Hazardous materials or processes are introduced into the facility;

Building alterations or modifications take place;

Clients requiring substantial assistance to evacuate in an
emergency are enrolled,;

There are public or client concerns about safety conditions; or

Other changes occur in physical facilities, activities, materials and
contents, or numbers and capabilities of clients enrolled which may
affect safety in an emergency.

History: Effective April 1, 1982; amended effective June 1, 1986; August 1, 1987;
December 1, 1995; April 1, 2000;_ May 1. 2004.

General Authority: NDCC 25-16-06, 50-06-16

Law Implemented: NDCC 25-16-06
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CHAPTER 75-04-02

75-04-02-03. Insurance and bond requirements. Repealed effective
May 1, 2004.

History: Effective-Apri-1—1982:
General Authority: NBDEC-25-16-06,-50-66-16

Law Implemented: NDEE25-16-10

75-04-02-04 Dlsclosure of ownershlp and mterest Rgpealed effectlv
May1,2004 Provie - "

History: Effective-Aprit-+-1982:
General Authority: NBEE-25-16-66,-50-06-16
Law Implemented: NBEC25-16-16

75-04-02-09. Recording and reporting abuse, neglect, and use of
restraint. Repealed effective May 1, 2004.
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History: EffectiveApri-—1982:
General Authority: NBESG-25-64-2-18,25-16-06,-50-06-16
Law Implemented: NBEC-25-6+2-18;25-16-10,-50-25-1+-62

75-04-02-10. Wages of developmentally disabled persons. Repealed
effective May 1, 2004 Pfewders—generaﬂﬁgﬂﬁeeme—frem—the—dlfeet—laber—ef

History: Effective-Aprit-+-1982-
General Authority: NDEC-25-0142-18,25-16-66,-50-06-16

Law Implemented: NBECC-25-64-2-66;25-16-10
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CHAPTER 75-04-05

75-04-05-15. Depreciation.

!

The principles of reimbursement for provider costs require that payment
for services include depreciation on depreciable assets that are used
to provide allowable services to clients. This includes assets that may
have been fully or partially depreciated on the books of the provider, but
are in use at the time the provider enters the program. The useful lives
of these assets are considered not to have ended and depreciation
calculated on the revised extended useful life is allowable. Likewise,
a depreciation allowance is permitted on assets that are used in a
normal standby or emergency capacity. Depreciation is recognized as
an allocation of the cost of an asset over its estimated useful life. [f
any depreciated personal property asset is sold or disposed of for an
amount different than its undepreciated value, the difference represents
an incorrect allocation of the cost of the asset to the facility and must
be included as a gain or loss on the cost report. The facility shall use
the sale price in computing the gain or loss on the disposition of assets.

Special assessments on land which represent capital improvements,
such as sewers, water, and pavements, should be capitalized and may
be depreciated.

Depreciation methods:

a. The straight-line method of depreciation must be used. All
accelerated methods of depreciation, including depreciation
options made available for income tax purposes, such as those
offered under the asset depreciation range system, may not be
used. The method and procedure for computing depreciation must
be applied on a basis consistent from year to year and detailed
schedules of individual assets must be maintained. If the books
of account reflect depreciation different than that submitted on the
cost report, a reconciliation must be prepared.

b. For all assets obtained prior to August 1, 1997, depreciation will
be computed using a useful life of ten years for all items except
vehicles, which must be four years, and buildings, which must
be twenty-five years or more. For assets other than vehicles
and buildings obtained after August 1, 1997, a provider may
use the American hospital association guidelines as published
by the American hospital publishing, inc., in "Estimated Useful
Lives of Depreciable Hospital Assets", revised 1998 edition, to
determine the useful life or the composite useful life of ten years.
Whichever useful life methodology is chosen, the provider may
not thereafter use the other option without the department'’s prior
written approval. A useful life of ten years must be used for all
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equipment not identified in the American hospital association
depreciation guidelines.

C. A provider acquiring assets as an ongoing operation shall use as a
basis for determining depreciation:

(1) The estimated remaining life, as determined by a qualified
appraiser, for land improvements, buildings, and fixed
equipment; and

(2) (a) A composite remaining useful life for movable
equipment, determined from the seller’'s records;
or

(b) The remaining useful life for movable equipment,
determined from the seller’s records.

(3) Movable equipment means movable care and support
services equipment generally used in a facility, including
equipment identified as major movable equipment in the
American hospital association depreciation guidelines.

Acquisitions are treated as follows:

a. [f a depreciable asset has, at the time of its acquisition, a historical
cost of at least one thousand dollars, its cost must be capitalized
and depreciated in accordance with subdivision b of subsection 3.
Cost during the construction of an asset, such as architectural,
consulting and legal fees, interest, etc., should be capitalized as
a part of the cost of the asset.

b. Major repair and maintenance costs on equipment or buildings
must be capitalized if they exceed five thousand dollars per

project and will be depreciated in accordance with subdivision b of
subsection 3.

Proper records will provide accountability for the fixed assets and also
provide adequate means by which depreciation can be computed and
established as an allowable client-related cost.

The basis for depreciation is the lower of the purchase price or fair
market value at the time of purchase.

In the case of a trade-in, fair market value will consist of the sum of the
book value of the trade-in plus the cash paid.

For depreciation and reimbursement purposes, donated depreciable
assets may be recorded and depreciated based on their fair market
value. If the provider’s records do not contain the fair market value
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of the donated asset, as of the date of the donation, an appraisal must
be made. An appraisal made by a recognized appraisal expert will be
accepted for depreciation.

8. Provision for increased costs due to the sale of a facility may not be
made.

9. Providers which finance facilities pursuant to North Dakota Century
Code chapter 6-09.6, subject to the approval of the department, may
elect to be reimbursed based upon the mortgage principal payments
rather than depreciation. Once an election is made by the provider, it
may not be changed without department approval.
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the—extent-that-the—seller-has—failled-to—repay-the—amount-of-the

History: Effective July 1, 1984; amended effective June 1, 1985; June 1, 1995;
August 1, 1997; July 1, 2001;_May 1, 2004.

General Authority: NDCC 25-01.2-18, 50-06-16

Law Implemented: NDCC 25-16-10, 25-16-15, 50-24.1-01

380



JUNE 2004

CHAPTER 75-02-02.1

75-02-02.1-05. Coverage groups. Within the limits of legislative
appropriation, the department may provide medicaid benefits to coverage groups
described in the approved medicaid state plan in effect at the time those benefits
are sought. These coverage groups do not define eligibility for medicaid benefits.
Any person who is within a coverage group must also demonstrate that all other
eligibility criteria are met.

1. The categorically needy coverage group includes:

a.

Children for whom adoption assistance maintenance payments are
made under title IV-E;

Children for whom foster care maintenance payments are made
under title IV-E;

Children who are living in North Dakota and are receiving title IV-E
adoption assistance payments from another state;

Children in a foster care placement in North Dakota and receiving
a title IV-E foster care payment from another state;

Caretakers, pregnant women, and children who meet the family
coverage eligibility criteria;

Families who were eligible under the family coverage group in at
least three of the six months immediately preceding the month
in which the family became ineligible because of the caretaker
relative’s earned income or because a member of the unit has a
reduction in the time-limited earned income disregard;

Families who were eligible under the family coverage group in at
least three of the six months immediately preceding the month
in which they became ineligible as a result, wholly or partly, of

381



the collection or increased collection of child or spousal support
continue eligible for medicaid for four calendar months;

Eligible pregnant women who applied for and were eligible for
medicaid as categorically needy during pregnancy continue to be
eligible for sixty days beginning on the last day of the pregnancy,
and for the remaining days of the month in which the sixtieth day
falls;

Children born to categorically needy eligible pregnant women who
applied for and were found eligible for medicaid on or before the
day of the child’s birth, for sixty days beginning on the day of the
child’s birth and for the remaining days of the month in which the
sixtieth day falls;

Aged, blind, or disabled individuals who are receiving supplemental
security income payments or who appear on the state data
exchange as zero payment as a result of supplemental security
income’s recovery of an overpayment or who are suspended
because the individuals do not have a protective payee, provided
that the more restrictive medicaid criteria is met; and

Individuals who meet the more restrictive requirements of the
medicaid program and qualify for supplemental security income
benefits under section 1619(a) or 1619(b) of the Act [42 U.S.C.
1382h(a) or 1382h(b)].

The optional categorically needy coverage group includes:

a.

Individuals under age twenty-one whose income is within the family
coverage group levels, but who are not otherwise eligible under the
family coverage group;

Individuals under age twenty-one who are residing in adoptive
homes and who have been determined under the state-subsidized
adoption program to be eligible as provided in state law and in
accordance with the requirements of the department; and

Uninsured women under age sixty-five, who are not otherwise
eligible for medicaid, who have been screened for breast and
cervical cancer under the centers for disease control and
prevention breast and cervical cancer early detection program,
and who need treatment for breast or cervical cancer, including a
precancerous condition of the breast or cervix.

Gainfully employed individuals with disabilities age eighteen to
sixty-five who meet medically needy nonfinancial criteria. have
countable assets within the medically needy asset levels, have
income below two hundred twenty-five percent of the poverty
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a.

level, and are not eligible for medicaid under any other provision
except as a qualified medicare beneficiary or a special low-income

dicare beneficiary. Cover under thi nds on th {
day of the month before the month in which the individual attains
the age of sixty-five.

The medically needy coverage group includes:

Eligible caretaker relatives and individuals under age twenty-one
in families with deprived children who do not meet income or age
family coverage group requirements, but meet medically needy
income and asset standards;

Individuals under the age of twenty-one who qualify for and require
medical services on the basis of insufficient income, but who do
not qualify as categorically needy, including children in common in
stepparent families who are ineligible under the family coverage
group and foster care children who do not qualify as categorically
needy;

Pregnant women whose pregnancy has been medically verified
and who qualify on the basis of financial eligibility;

Eligible pregnant women who applied for medicaid during
pregnancy, and for whom recipient liability for the month was met
no later than on the date each pregnancy ends, continue to be
eligible for sixty days beginning on the last day of pregnancy and
for the remaining days of the month in which the sixtieth day falls;

Children born to eligible pregnant women who have applied for and
been found eligible for medicaid on or before the day of the child's
birth, for sixty days, beginning on the day of the child’s birth, and
for the remaining days of the month in which the sixtieth day falls;

Aged, blind, or disabled individuals who are not in receipt of
supplemental security income; and

Individuals under age twenty-one who have been certified as
needing the service, or age sixty-five and over in the state hospital
who qualify on the basis of financial eligibility.

4. The poverty level coverage group includes:

a.

Pregnant women whose pregnancy has been medically verified
and who meet the nonfinancial requirements of the medicaid
program and whose family income is at or below one hundred
thirty-three percent of the poverty level;
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b. Eligible pregnant women who applied for and were poverty level
eligible for medicaid during their pregnancy continue to be eligible
for sixty days beginning on the last day of pregnancy, and for the
remaining days of the month in which the sixtieth day falls;

C.  Children under the age of six who meet the nonfinancial
requirements of the medicaid program and whose family income
is at or below one hundred thirty-three percent of the poverty level;

d. Children, age six to nineteen, who meet the nonfinancial
requirements of the medicaid program and whose family income
is at or below one hundred percent of the poverty level;

€. Qualified medicare beneficiaries who are aged, blind, or disabled
individuals entitled to medicare part A benefits, who meet the
medically needy nonfinancial criteria, have assets no greater than
twice the supplemental security income resource standards, and
have income at or below one hundred percent of the poverty level;

f. Qualified disabled and working individuals who are individuals
entitled to enroll in medicare part A under section 1818a of the
Social Security Act [42 U.S.C. 1395i-2(a)], who have income no
greater than two hundred percent of the federal poverty level and
assets no greater than twice the supplemental security income
resource standard, and who are not eligible for medicaid under
any other provision;

g. Special low-income medicare beneficiaries who are aged, blind, or
disabled individuals entitled to medicare part A benefits, who meet
the medically needy nonfinancial criteria, have assets no greater
than twice the supplemental security income resource standards,
and have income above one hundred percent of the poverty level,
but not in excess of one hundred twenty percent of the poverty
level; and

h. Qualifying individuals who are aged, blind, or disabled individuals
entitled to medicare part A benefits, who meet the medically
needy nonfinancial criteria, have assets no greater than twice the
supplemental security income resource standards, have income
above one hundred twenty percent of the poverty level, but not in
excess of one hundred thirty-five percent of the poverty level, and
are not eligible for medicaid under any other provision.

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 1993; January 1, 1994; January 1, 1997; July 1, 2003;_June 1, 2004.
General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02

75-02-02.1-08.1. Caretaker relatives.
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4.

A caretaker relative who is not a child’s parent may be eligible for
medicaid as a caretaker telative only if:

a. Age sixteen or older;

b. Actually living in the same home as the dependent child;

C. Unmarried, or married and not residing with the spouse; and

d. The dependent child is not only temporarily absent from the home
of the child's parent.

An individual may be a caretaker relative only if the individual is
the dependent child's parent, stepparent, grandparent, brother,
sister, stepbrother, stepsister, great-grandparent, aunt, uncle, niece,
nephew, great-great-grandparent, great-aunt, great-uncle, first
cousin, grandniece, grandnephew, great-great-great-grandparent,
great-great-aunt, great-great-uncle, second cousin (a great-aunt’s or
great-uncle’s child), first cousin once removed (an aunt’s or uncle’s
grandchild), great-grandniece, or great-grandnephew, whether by birth
or adoption, and whether by whole or half-blood.

A child is considered to be living with a caretaker relative when away
at school or when otherwise temporarily absent from the home. A child
is not considered to be living with a caretaker relative when residing
in a nursing care facility, an intermediate care facility for the mentally
retarded, or a specialized facility.

A child may not be considered to be living with more than one caretaker
relative in more than one medicaid unit for the same time period.

History: Effective July 1, 2003; amended effective June 1. 2004.
General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-01

75-02-02.1-12. Age and identity.

1.

An eligible categorically or medically needy aged applicant or recipient
is eligible for medicaid for the entire calendar month in which that
individual reaches age sixty-five.

Except as provided in subsection 3, an individual who is eligible upon
reaching age twenty-one remains eligible for medicaid through the
month in which the individual reaches that age.

An individual who attains age twenty-one while receiving treatment and
continues to receive treatment as an inpatient in an institution for mental
diseases remains eligible through the month the individual reaches age
twenty-two.
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4.

5.

Blind individuals and disabled individuals are not subject to any age
requirements for purposes of medicaid eligibility.

The identity of each applicant must be verified established.

History: Effective December 1, 1991; amended effective July 1, 2003; June 1.

2004.

General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-01

75-02-02.1-18. Citizenship and alienage.

1.

An applicant or recipient must be a United States citizen or an alien
lawfully admitted for permanent residence.

For purposes of qualifying as a United States citizen, the United States
includes the fifty states, the District of Columbia, Puerto Rico, Guam,
the Virgin Islands, and the Northern Mariana Islands. Nationals from
American Samoa or Swain’s Island are also regarded as United States
citizens for purposes of medicaid.

In the absence of evidence that an individual is a citizen or lawfully
admitted alien, an individual may be presumed to be lawfully admitted if
the individual provides proof, documented and entered in the case file,
that the individual has resided in the United States continuously since
January 1, 1972.

American Indians born in Canada, who may freely enter and reside in
the United States, are considered to be lawfully admitted for permanent
residence if at least one-half American Indian blood. A spouse or child
of such an Indian, or a noncitizen individual whose membership in an
Indian tribe or family is created by adoption, may not be considered to
be lawfully admitted under this subsection unless the individual is of at
least one-half American Indian blood by birth.

The following categories of aliens, while lawfully admitted for a

temporary or specified period of time, are not eligible for medicaid
because of the temporary nature of their admission status:

a. Foreign government representatives on official business and their
families and services servants;

b. Visitors for business or pleasure, including exchange visitors;

C. Aliens in travel status while traveling directly through the United
States;

d. Crewmen on shore leave;
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€. Treaty traders and investors and their families;

f. Foreign students;

g- International organization representatives and personnel and their
families and servants;

h. Temporary workers, including agricultural contract workers; and

i. Members of foreign press, radio, film, or other information media
and their families.

Aliens who are not lawfully admitted for permanent residence in the
United States are not eligible for medicaid, except for emergency
services.

Aliens who lawfully entered the United States for permanent residence
before August 22, 1996, and who meet all other medicaid criteria may
be eligible for medicaid.

The following categories of aliens who entered the United States for
permanent residence on or after August 22, 1996, and who meet all
other medicaid criteria may be eligible for medicaid as qualified aliens:

a. Honorably discharged veterans, aliens on active duty in the United
States armed forces, and the spouse or unmarried dependent
children of such individuals may be eligible at any time;

b. Refugees and asylees for-seven-years-from-the-date-they-entered

d. All other aliens, other than for emergency services, only after five
years from the date they entered the United States, and then only if
the individual is a lawful permanent resident who has been credited
with forty qualifying quarters of social security coverage.

An alien who is not eligible for medicaid because of the time limitations
or lack of forty qualifying quarters of social security coverage may be
eligible to receive emergency services that are not related to an organ
transplant procedure if:
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C.

The alien has a medical condition, including labor and delivery,
manifesting itself by acute symptoms of sufficient severity, including
severe pain, such that the absence of immediate medical attention
could reasonably be expected to result in:

(1) Placing health in serious jeopardy;

(2) Serious impairment to bodily functions; or

(3) Serious dysfunction of any bodily organ or part;

The alien meets all other eligibility requirements for medicaid

except the requirements concerning furnishing social security
numbers and verification of alien status; and

The alien’s need for the emergency service continues.

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 1993; July 1, 2003; June 1, 2004.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-01

75-02-02.1-19.1. Family coverage group.

1.

Caretakers, pregnant women, and children who meet the medically
needy technical requirements and the requirements of this section are
eligible under the family coverage group.

Families eligible under the family coverage group must include a child,
who may be an unborn child, who is deprived of a biological or adoptive
parent’s support or care.

a.

b.

The child described in this subsection must be:
(1) Living with a caretaker relative; and

(2) Under age eighteen, or age eighteen and a full-time or
part-time student in high school or an equivalent level of
vocational or technical training if the student can reasonably
be expected to complete the high school, general equivalency
diploma, or vocational curriculum prior to or during the month
the student turns age nineteen. A child who does not
meet this age requirement is not included in any eligibility
determinations for the family coverage group.

The parents of a caretaker who is at least age eighteen, or if under

age eighteen is married or is not residing with the parents, may not
be included in the same family unit as the caretaker.
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C. If the only deprived child, including a disabled child in receipt of
supplemental security income benefits, is age eighteen and is a
student anticipated to graduate prior to or during the month of the
child’s nineteenth birthday, the parent remains eligible under the
family coverage group if all other criteria are met.

d. Anindividual in receipt of social security or supplemental security
income disability or retirement benefits may choose to be eligible as
a disabled or aged individual under the medically needy coverage
group, or may choose to be considered a caretaker, or child, under
the family coverage group. These individuals are included in the
unit as follows:

(1) An individual in receipt of social secutity disability or
retirement benefits is included in the family unit for
determining income eligibility regardless of whether the
disabled individual chooses medicaid eligibility under the
medically needy coverage group or the family coverage

group.

(2) A supplemental security income recipient who chooses to be
eligible as aged, blind, or disabled is not eligible for coverage
under the family coverage group. The supplemental security
income recipient is considered part of the family unit.

(a) A caretaker receiving supplemental security income
benefits is included in the family unit for budget
purposes due to the caretaker’s financial responsibility
for spouse and children; and

(b) A child receiving supplemental security income benefits
is not included in the family unit for budget purposes.

(3) A supplemental security income recipient who chooses to be
eligible as a caretaker or child may be eligible under the family
coverage group, and the individual’s supplemental security
income is considered other unearned income.

A family may establish deprivation, for purposes of the family coverage
group, if the family’s countable income is within the family coverage
income levels and the caretaker who is the primary wage earner is:

a. Employed less than one hundred hours per month; or

b. Employed more than one hundred hours in the current month, but
was employed less than one hundred hours in the previous month
and is expected to be employed less than one hundred hours in the
following month.
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The primary wage earner is the caretaker with greater current income
unless the family or the agency establishes that the other caretaker
had the greater total earnings in the twenty-four-month period ending
immediately before the month the family establishes eligibility for the
family coverage group. A primary wage earner, once established,
remains the primary wage earner as long as the family remains eligible.

Except as specifically provided in this section, sections 75-02-02.1-34,
75-02-02.1-36, 75-02-02.1-37, 75-02-02.1-38, 75-02-02.1-39,
75-02-02.1-40, and 75-02-02.1-41.2 apply to the family coverage
group.

When a caretaker does not live with the caretaker’s parents, the parents’
income is not considered.

a. The following deductions are not allowed:

(1) The work training allowance of dp-te thirty dollars perweek
provided under section #5-82-62-4-36 75-02-02.1-39; and

(2) Any earned income deduction available to applicants or
recipients who are not aged, blind, or disabled.

b. The following disregards and deductions are allowed from earned
income:

(1) An employment expense allowance equal to one hundred
twenty dollars of earned income is deducted from the gross
earned income of each employed member of the medicaid
unit.

(2) For each employed member of the unit, a disregard equal to
thirty-three and one-third percent of the balance of earned
income, after deducting the employment expense allowance,
is disregarded.

C.  The following deductions are allowed from earned or unearned
income:

(1) The cost of an essential service considered necessary for the
well-being of a family is allowed as a deduction as needed.
The service must be of such nature that the family, because
of infirmity, illness, or other extenuating circumstance, may
not perform independently. An essential service is intended
to refer to such needs as housekeeping duties or child care
during a parent’s iliness or hospitalization, attendant services,
and extraordinary costs of accompanying a member of the
family unit to a distant medical or rehabilitation facility.
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(2) When the family includes a stepparent who is not eligible, or
when a caretaker who is under age eighteen lives at home
with both parents and the parents are not eligible under the
family coverage group, a deduction is allowed for amounts
actually being paid by the stepparent or parents to any other
persons not living in the home who are, or could be, claimed
by the stepparent or parents as dependents for federal
income tax purposes.

History: Effective January 1, 2003; amended effective September 1, 2003; June 1,
2004.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: 42 USC 1396u-1

75-02-02.1-20. Transitional and extended medicaid benefits. Families
that cease to be eligible under the family coverage group and who meet the
requirements of this section may continue to be eligible for medicaid benefits
without making further application for medicaid.

1. a. Families that include at least one individual who was eligible under
the family coverage group in at least three of the six months
immediately preceding the month in which the family became
ineligible because of the relative’s earned income or because a
member of the unit has a reduction in the time-limited earned
income disregard, may continue to be eligible for fransitional
medicaid benefits for up to twelve months if:

(1) In the first six-month period:

(@) The family has a child living in the home who meets the
family coverage group age requirements; and

(b) The caretaker relative remains a resident of the state;
or .

(2) In the second six-month period:

(a) The family has a child living in the home who meets the
family coverage group age requirements;

(b) The caretaker relative remains a resident of the state;

() The caretaker relative remains employed or shows
good cause for not being employed if family coverage
ineligibility resulted from the caretaker relative’s earned
income; and

(d) The gross earned income, less child care expenses
the caretaker relative is responsible for, which, in either
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of the three-month periods consisting of the fourth,
fifth, and sixth months or the seventh, eighth, and ninth
months, when totaled and divided by three, does not

exceed one hundred eighty-five percent of the poverty
level.

b. Families eligible for transitional medicaid benefits include:

(1) Children who are born, adopted, or who enter the home of a
caretaker relative during the first or second six-month period;
and

(2) Parents who were absent from the family when the family
became ineligible under the family coverage group, but who
return during either period.

C. A recipient who seeks eligibility under this subsection must report
and verify income and child care expenses for the fourth, fifth, and
sixth months by the twenty-first day of the seventh month, and for
the seventh, eighth, and ninth months by the twenty-first day of the
tenth month. Failure to report income in the seventh month and
the tenth month, or receipt of income in excess of one hundred
eighty-five percent of the poverty level, causes ineligibility effective
on the last day, respectively, of the seventh month or the tenth
month.

Families that include at least one individual who was eligible under the
family coverage group in at least three of the six months immediately
preceding the month in which the family became ineligible wholly or
partly as a result of the collection or increased collection of child or
spousal support continue to be eligible for extended medicaid for four
calendar months:

a. The family has a child living in the home who meets the family
coverage group age requirements; and

b. The caretaker relative remains a resident of the state.
A family that seeks to demonstrate eligibility in at least three of the six
months immediately preceding the month in which the family became

ineligible must have been eligible in this state in the month immediately
preceding the month in which the family became ineligible.
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4.

Children who no longer meet the age requirements under the family
coverage group are not eligible for transitional or extended medicaid
benefits.

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 1993; July 1, 2003; June 1, 2004.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-01

75-02-02.1-22. Medicare savings programs.

1.

Qualified medicare beneficiaries are entitled only to medicare
cost-sharing benefits described in subsection 19 of section
75-02-02.1-01, beginning in the month following the month in which
the eligibility determination is made.

Special low-income medicare beneficiaries are entitled only to medicare
cost-sharing benefits described in paragraph 2 of subdivision a of
subsection 19 of section 75-02-02.1-01. Eligibility may be established
for as many as three calendar months prior to the month in which the
application was received.

Qualifying individuals are entitled only to medicare cost-sharing
benefits described in paragraph 2 of subdivision a of subsection 19 of
section 75-02-02.1-01. Eligibility may be established for as many as
three calendar months prior to the month in which the application was
received unless the individual was in receipt of any other medicaid
benefits for the same period. Eligibility shall be established on a
first-come, first-served basis to the extent of funding allocated for
coverage of this group under sectlon 1933 of the Act [42 U.S.C.
1396u-3].

All medically needy technical eligibility factors apply to the medicare
savings programs except as identified in this section.

No person may be found eligible for the medicare savings programs
unless the total value of all nonexcluded assets does not exceed:

a. Four thousand dollars for a one-person unit; or
b. Six thousand dollars for a two-person unit.

Provisions of this chapter governing asset considerations at section
75-02-02.1-25, valuation of assets at section 75-02-02.1-32, excluded
assets at section 75-02-02.1-28.1, and forms of asset ownership at
section 75-02-02.1-29 apply to eligibility determinations for medicare
savings programs except:
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Half of a liquid asset held in common with another medicare savings
program is presumed available;

Assets owned by a child, under age twenty-one, in the unit are not
considered available in determining eligibility for the child’s parent,
except that all liquid assets held in common by the child and the
parent are considered available to the parent; and

Assets owned by a spouse who is not residing with an applicant

or recnplent are not consndered avallable fﬁ—de’fefm'rmng—quahﬁed

beneﬁeeery—ehglbﬂtty unless the assets are I|qU|d assets held in
common.

Income calculations must consider income in the manner provided
for in section 75-02-02.1-34, income considerations; section
75-02-02.1-37, unearned income; section 75-02-02.1-38, earned
income; section 75-02-02.1-38.2, disregarded income; and section
75-02-02.1-39, income deductions; except:

(1) Married individuals living separate and apart from a spouse
are treated as single individuals.

(2) Income disregards in section 75-02-02.1-38.2 are allowed
regardless of the individual’s living arrangement.

(3) The deductions described in subsections 2, 3, 5, 8, and 9 of
section 75-02-02.1-39, income deductions, are not allowed.

(4) The deductions described in subsection 10 and subdivision e
of subsection 11 of section 75-02-02.1-39, income
deductions, are allowed regardless of the individual's
living arrangement.

()

6y Annual title Il cost of living allowances effective in January
shall be disregarded when determining eligibility for medicare
savings programs for January, February, and March.

A qualified medicare beneficiary is eligible if countable income is
equal to or less than one hundred percent of the poverty level
applicable to a family of the size involved, and if the individual
meets all of the requirements described in this section.
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A special low-income medicare beneficiary is eligible if countable
income is more than one hundred percent but equal to or less than
one hundred twenty percent of the poverty level applicable to a
family of the size involved, and if the individual meets all of the
requirements described in this section.

A qualifying individual is income eligible if countable income is
more than one hundred twenty percent, but equal to or less than
one hundred thirty-five percent of the poverty level applicable to
a family of the size involved, and if the individual meets all of the
requirements described in this section.

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 1993; July 1, 2003;_June 1, 2004.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02

75-02-02.1-24. Spousal impoverishment prevention.

1.

For purposes of this section:

a.

"Community spouse” means the spouse of an institutionalized
spouse or the spouse of a home and community-based services
spouse.

"Family member" means only minor or dependent children,
dependent parents, or dependent siblings of the institutionalized
spouse, home and community-based services spouse, or
community spouse who are residing with the community spouse.
For purposes of applying this definition, a family member is
dependent only if that family member is, and may properly be,
claimed as a dependent on the federal income tax return filed
by the institutionalized spouse or home and community-based
services spouse, or the community spouse, or filed jointly by both.

"Home and community-based services spouse” means an
individual who:

(1) Requires care of the type provided in a nursing facility, but
chooses to receive home and community-based services in
the community; and

| (2) Is married to a spouse who resides in the community at least

one day of each month.
"Institutionalized spouse” means an individual who:

(1) Requires care in a medical institution, a nursing facility, a
swing bed, or the state hospital and, at the beginning of the
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individual’s institutionalization, was likely to be in the facility
for at least thirty consecutive days even though the individual
does not actually remain in the facility for thirty consecutive
days; and

(2) |s marned to a spouse who is-net—feeemng—swmg-be&eafe

eglgeg in the commumg( at least one day of each month

"Monthly maintenance needs allowance" means for a community
spouse, the greater of two thousand two hundred sixty-seven
dollars per month or the minimum amount permitted under section
1924(d)(3) of the Act [42 U.S.C. 1396r-5(d)(3)], as adjusted
pursuant to section 1924(g) of the Act [42 U.S.C. 1396r-5(g)].

At the request of an institutionalized spouse, a home and
community-based services spouse, or a community spouse, at the
beginning of the first continuous period of institutionalization of the
institutionalized spouse, or the beginning of the first continuous
period of receipt of home and community-based services by a
home and community-based services spouse, and upon receipt
of relevant documentation of assets, the total value described in
subdivision b shall be assessed and documented.

There shall be computed, as of the beginning of the first continuous
period of institutionalization of the institutionalized spouse, or as
of the beginning of the first continuous period of receipt of home
and community-based services by a home and community-based
services spouse:

(1) The total value of the countable assets to the extent either
the institutionalized spouse or the community spouse, or
the home and community-based services spouse and the
community spouse, has an ownership interest; and

(2) A spousal share, which is equal to one-half of all countable
assets, but not less than the minimum amount permitted
under section 1924(f)(2)(A)(i) of the Act [42 U.S.C.
1396r-5(f)(2)(A)(i)], as adjusted pursuant to section 1924(g)
of the Act [42 U.S.C. 1396r-5(g)], and not more than the
maximum amount permitted under section 1924(f)(2)(A)(ii)(1l)
of the Act [42 U.S.C. 1396r-5(f)(2)(A)(ii)(I)], as adjusted
pursuant to section 1924(g) of the Act [42 U.S.C. 1396r-5(g)].

In determining the assets of the institutionalized spouse at the time
of application, all countable assets held by the institutionalized
spouse, the community spouse, or both, must be considered
available to the institutionalized spouse to the extent they exceed
the community spouse countable asset allowance.
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In determining the assets of the home and community-based
services spouse at the time of application, all countable assets
held by the home and community-based services spouse, the
community spouse, or both, must be considered available to the
home and community-based services spouse to the extent they
exceed the community spouse asset allowance.

During the continuous period in which the spouse is in an
institution or receiving home and community-based services, and
after the month in which an institutionalized spouse or a home and
community-based services spouse is determined to be eligible for
benefits under this chapter, no countable assets of the community
spouse may be deemed available to the institutionalized spouse
or home and community-based services spouse. Assets owned
by the community spouse are not considered available to the
institutionalized spouse or home and community-based services
spouse during this continuous period of eligibility. A transfer
of assets or income by the community spouse for less than
fair market value is governed by section 75-02-02.1-33.1 and
shall be considered in determining continuing eligibility of the
institutionalized spouse or home and community-based services
spouse.

The institutionalized spouse or home and community-based
services spouse is not ineligible by reason of assets determined
under subdivision c or d to be available for the cost of care if:

(1) The institutionalized spouse or the home and
community-based services spouse has assigned to
the state any rights to support from the community spouse;
or

(2) Iltis determined that a denial of eligibility would work an undue
hardship because the presumption described in subsection 3
of section 75-02-02.1-25 has been rebutted.

An institutionalized spouse or home and community-based
services spouse is allowed the medically needy asset limit of three
thousand dollars.

An institutionalized spouse or a home and community-based
services spouse is asset eligible if the total value of all
countable assets owned by both spouses is less than the
total of the community spouse countable asset allowance and the
institutionalized spouse asset limit or home and community-based
services asset limit, as applicable. The assets may be owned by
either spouse provided that the requirements of subdivision i are
complied with.
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i. Within the limits provided by this subdivision, transfers from
an institutionalized spouse or a home and community-based
services spouse to a community spouse do not disqualify the
institutionalized spouse or home and community-based services
spouse from receipt of medicaid benefits. Such transfers, when
made by an individual who has otherwise qualified for medicaid
benefits, must be completed before the next regularly scheduled
redetermination of eligibility. During this period, such assets are
not counted as available to the institutionalized spouse even
though the assets are not yet transferred.

(1) Aninstitutionalized spouse or a home and community-based
services spouse may transfer an amount equal to the
community spouse countable asset allowance, but only to
the extent the assets of the institutionalized spouse are

transferred to, or for the sole benefit of, the community
spouse.

(2) When an eligible institutionalized spouse or home and
community-based services spouse exceeds the asset limits
due to an increase in the value of assets or the receipt of
assets not previously owned, the institutionalized spouse or
home and community-based services spouse may transfer
additional assets to the community spouse equal to no
more than the current community spouse countable asset
allowance less the total value of assets owned by the
community spouse, transferred to, or for the sole benefit
of, the community spouse under paragraph 1, or previously
transferred under this paragraph.

(3) |If a transfer made under paragraph 1 or 2 causes the
total value of all assets owned by the community spouse
immediately prior to the transfer under paragraph 1, plus
the value of all assets transferred under paragraph 1, plus
the value of all assets transferred under paragraph 2, to
equal or exceed the current maximdm community spouse
asset allowance, no further transfer may be made under
paragraph 2.

(4) If a court has entered an order against an institutionalized
spouse for the support of a community spouse, assets
required by such order to be transferred, by the
institutionalized spouse to the community spouse, may not
be counted as available to the institutionalized spouse even
though the assets are not yet transferred.

3. A community spouse may retain or receive assets, which do not exceed

the community spouse countable asset allowance, for purposes of
determining the medicaid eligibility of the institutionalized spouse. The
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community spouse countable asset allowance means the spousal
share determined under paragraph 2 of subdivision b of subsection 2,
as adjusted pursuant ection 1924 f the Act [Pub. L. 105-33:

111 Stat. 549; 42 U.S.C. 1396r-5(qg)] plus:

a. Any additional amount transferred under a court order in the
manner and for the purpose described in paragraph 4 of
subdivision i of subsection 2; or

b. Any additional amount established through a fair hearing
conducted under subsection 6.

4. Countable assets include all assets that are not speciﬁcally excluded.
The provisions of section 75-02-02.1-28.1 governing asset exclusions
apply to this section.

5. a. Income calculations must consider income in the manner provided
for in section 75-02-02.1-34, income considerations, section
75-02-02.1-37,. unearned income, section 75-02-02.1-38, earned
income, section 75-02-02.1-38.2, disregarded income, section
75-02-02.1-39, income deductions, and section 75-02-02.1-40,
income levels, except no income of the community spouse may be
deemed available to an institutionalized spouse during any month
in which an institutionalized spouse is in the institution, or to a
home and community-based services spouse during any month in
which that spouse receives home and community-based services.

b. After an institutionalized spouse is determined or redetermined
to be eligible for medicaid, in determining the amount of the
institutionalized spouse’s income that is to be applied monthly
to payment for the costs of care in the institution, there shall be
deducted from the institutionalized spouse’s monthly income the
following amounts in the following order:

(1) A personal needs allowance;

(2) A community spouse monthly income allowance, but only
to the extent income of the institutionalized spouse is made
available to, or for the benefit of, the community spouse; and

(3) A family allowance, for each family member, equal
to one-third of an amount, determined in accordance
with section 1924(d)(3)(A)(i) of the Act [42 U.S.C.
1396r-5(d)(3)(A)(i)], less the monthly income of that family
member.

6. The provisions of this section describing the treatment of income and
assets for the community spouse do not describe that treatment for the
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purposes of determining medicaid eligibility for the community spouse
or for children of the community spouse.

a.

e.

Notice must be provided of the amount of the community spouse
income allowance, of the amount of any family allowances, of
the method of computing the amount of the community spouse
countable asset allowance, and of the right to a fair hearing
respecting ownership or availability of income and assets, and
the determination of the community spouse monthly income or
countable asset allowance. The notice must be provided, upon a
determination of medicaid eligibility of an institutionalized spouse,
to both spouses, and upon a subsequent request by either spouse
or a representative acting on behalf of either spouse, to the spouse
making the request.

A community spouse, or an institutionalized spouse or a home
and community-based services spouse, is entitled to a fair
hearing under chapter 75-01-03 if application for medicaid has
been made on behalf of the institutionalized spouse or home
and community-based services spouse and either spouse is
dissatisfied with a determination of:

(1) The community spouse monthly income allowance;

(2) The amount of monthly income otherwise available to
the community spouse as determined in calculating the
community spouse monthly income allowance;

(3) The computation of the spousal share of countable assets;
(4) The attribution of countable assets; or

(5) The determination of the community spouse countable asset
allowance.

Any hearing respecting the determination of the community spouse
countable asset allowance must be held within thirty days of the
request for the hearing.

If either spouse establishes that the community spouse needs
income, above the level provided by the monthly maintenance
needs allowance, due to exceptional circumstances resulting
in significant financial duress, the monthly maintenance needs
allowance for that spouse must be increased to an amount
adequate to provide necessary additional income.

(1) If either spouse establishes that the assets included
within the community spouse countable asset allowance
generate an amount of income inadequate to raise the
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community spouse’s income to the monthly maintenance
needs allowance, to the extent that total assets permit,
the community spouse countable asset allowance for that
spouse must be increased to an amount adequate to provide
such a monthly maintenance needs allowance.

(2) To establish a need for an increased asset allowance under
this subdivision, the applicant, recipient, or the community
spouse must provide verification of all income and assets of
the community spouse.

(3) The amount of assets adequate to provide a monthly
maintenance needs allowance for the community spouse
must be based on the cost of a single premium lifetime
annuity selected by the department that provides monthly
payments equal to the difference between the monthly
maintenance needs allowance and other income of both
spouses not generated by either spouse’s countable assets.

(4) The monthly maintenance needs allowance amount upon
which calculations under this subdivision are made must be
the amount in effect upon filing of the appeal.

(5) The estimate of the cost of an annuity described in
paragraph 3 must be substituted for the amount of assets
attributed to the community spouse if the amount of assets
previously determined is less than the estimate. |If the
amount of assets attributed to the community spouse prior
to the hearing is greater than the estimate of the cost of an
annuity described in paragraph 3, the attribution of assets
to the community spouse made prior to the hearing must be
affirmed.

(6) No applicant, recipient, or community spouse is required
to purchase an annuity as a condition of the applicant or
recipient’s eligibility for medicaid benefits.

Any transfer of an asset or income is a disqualifying transfer under
section 75-02-02.1-33.1, whether made by a community spouse, a
home and community-based services spouse, or an institutionalized
spouse, unless specifically authorized by this section. The income that
may be received by or deemed provided to an ineligible community
spouse, and the asset amounts that an ineligible community spouse
may retain, are intended to allow that community spouse to avoid
impoverishment. They are not intended to allow the community
spouse to make transfers of assets or income, for less than adequate
consideration, which would disqualify the institutionalized spouse
or home and community-based services spouse, if made by the
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institutionalized spouse or home and community-based services
spouse.

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 1993; October 1, 1993; July 1, 2003; June 1. 2004.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02; 42 USC 1396r-5

N

oo

An_individual shall be enrolled as a _member of the workers with
disabilities coverage if that individual:

4. s gainfully employed:

b. Is at least eighteen, but less than sixty-five, years of age:

[©

Meets the requirements of this section: and

d. Is notin receipt of any other medicaid benefits under this chapter

other than coverage as a qualified medicare beneficiary or a special
low-income medicare beneficiary.

An individual may be regarded as gainfully employed only if, taking all
factors into consideration, the individual shows that the activity asserted
as employment:

4. Produces a product or service that someone would ordinarily be

employed to produce and for which payment is received:

b. Reflects a relationship of employer and employee or producer and
customer:

o

Requires the individual’'s physical effort for completion of job tasks,
or. if the individual has the skills and knowledge to direct the activity
of others, reflects the outcome of that direction; and

d. The employment setting is not primarily an evaluative or
experiential activity.

Asset considerations provided under section 75-02-02.1-25, asset
limits provided under section 75-02-02.1-26. exempt assets provided
under section 75-02-02.1-27, and excluded assets provided under
section 75-02-02.1-28.1 are applicable to the workers with disabilities
coverage. Funds maintained under an_approved plan to achieve

self-support are also excluded while an eligible individual is_enrolled
under this section.

402



>

No individual who has not paid a one-time enroliment fee of one hundred
dollars may be enrolled.

fon

Any individual who fails to pay the premium established under this
section for three consecutive months shall be disenrolled and may not
be reenrolled thereafter without first reestablishing eligibility under this
section and paying all outstanding enroliment fees and premiums. Any
month in which no premium is due shall not be counted as a month in
which the individual failed to pay a premium.

[

Payments received by the department from an individual claiming
eligibility under this section shall be credited first to unpaid enroliment
fees and then to the oldest unpaid premium. The department shall
credit payments on the day received. provided that credit for any
payment made by an instrument that is not honored shall be reversed.
The department may require any individual who has attempted
payment by a dishonored instrument to make subsequent payments in

a specified manner.

I~

A _monthly premium is due on the tenth day of each month for which
coverage is sought and shall be equal to five percent of the individual's
gross income.

No individual may be found eligible under this section if the individual

and the individual’s family have total net income equaling or exceeding
two hundred twenty-five percent of the poverty level.

|oo

|©

A written plan for achieving self-support shall be approved. and shall
remain approved, for so long as the plan:

2. Describes a purpose consistent with self-support;

b. Provides for the disposition of an account containing no more than
ten thousand dollars that is funded exclusively with sums earned
while receiving medicaid benefits under this section or interest
earned on deposits to that account; and

C. |s followed by the individual.

10. This section becomes effective on the effective date of approved
amendments to the medicaid state plan sufficient to secure federal
financial participation in the cost of services provided to individuals
found eligible under this section, remains effective as long as federal
financial participation continues to be available and state law authorizes
such coverage, and is thereafter ineffective.

History: Effective June 1, 2004.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-02.7, 50-24.1-18.1
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75-02-02.1-28. Excluded assets. Except as provided in section
75-02-02.1-28.1, the following types of assets will be excluded in determining if
the available assets of an applicant or recipient exceed asset limits:

1. Property which is essential to earning a livelihood.

a.

Property may be excluded as essential to earning a livelihood only
during months in which a member of the medicaid unit is actively
engaged in using the property to earn a livelihood, or during months
when the medicaid unit is not actively engaged in using the property
to earn a livelihood, if the medicaid unit shows that the property has
been in such use and there is a reasonable expectation that the use
will resume:

(1) Within twelve months of the last use; or

(2) Ifthe nonuse is due to the disabling condition of a member of
the medicaid unit, within twenty-four months of the last use.

Property consisting of an ownership interest in a business entity
that employs anyone whose assets are used to determine eligibility
may be excluded as property essential to earning a livelihood if:

(1) The individual's employment is contingent upon ownership of
the property; or

(2) There is no ready market for the property.

A ready market for property consisting of an ownership interest in a
business entity exists if the interest may be publicly traded. A ready
market does not exist if there are unreasonable limitations on the
sale of the interest, such as a requirement that the interest be sold
at a price substantially below its actual value or a requirement that
effectively precludes competition among potential buyers.

Property currently enrolled in the conservation reserve program is
considered to be property essential to earning a livelihood.

Property from which a medicaid unit is receiving only rental or lease
income is not essential to earning a livelihood.

Liquid assets, to the extent reasonably necessary for the operation
of a trade or business, are considered to be property essential to
earning a livelihood. Liquid assets may not otherwise be treated as
essential to earning a livelihood.

2. Property which is not saleable without working an undue hardship. Such
property may be excluded no earlier than the first day of the month
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in which good-faith attempts to sell are begun, and continues to be
" excluded only for so long as the asset continues to be for sale.

a.

Persons seeking to establish retroactive eligibility must
demonstrate that good-faith efforts to sell were begun and
continued in each of the months for which retroactive eligibility
is sought. Information concerning attempts to sell, which
demonstrate that an asset is not saleable without working an
undue hardship, are relevant to establishing eligibility in the month
in which the good-faith efforts to sell are begun, but are not
relevant to months prior to that month and do not relate back to
prior months.

Property may not be shown to be not saleable without working an
undue hardship if the owner of the property fails to take action to
collect amounts due and unpaid with respect to the property or
otherwise fails to assure the receipt of regular and timely payments
due with respect to the property.

Any prepayments or deposits which total three thousand dollars or
less, which are designated and-meintained by an applicant for-the
appheants or recipient for the burial of the applicant or recipient.
Earnings accrued on the total amount of the designated burial fund
are excluded.

(1) The burial fund must be identifiable and may not be
commingled with other funds. Checking accounts are
considered to be commingled.

(2) The value of an irrevocable burial arrangement shall be
considered toward the burial exclusion.

(3) The prepayments on a whole life insurance policy or annuity
are the premiums that have been paid.

(4) At the time of application, the value of a designated burial
fund shall be determined by identifying the value of the
prepayments which are subject to the burial exclusion and
asset limit amounts.

(5) Designated burial funds which have been decreased prior to
application for medicaid shall be considered redesignated as
the date of last withdrawal. The balance at that point shall be
considered the prepayment amount and earnings from that
date forward shall be disregarded.

(6) Reductions made in a designated burial fund after eligibility
is established must first reduce the amount of earnings.
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(7) An applicant shall be determined eligible for the three-month
prior period when a burial fund is established at the time of
application if the value of all assets are within the medicaid
burial fund exclusion and asset limit amounts for each of the
three prior months. Future earnings on the newly established
burial fund must be excluded.

b. A burial plot for each family member.

Home replacement funds, derived from the sale of an excluded home,
and if intended for the purchase of another excluded home, until the
last day of the third month following the month in which the proceeds
from the sale are received. This asset must be identifiable and not
commingled with other assets.

Unspent assistance, and interest earned on unspent assistance,
received under the Disaster Relief and Emergency Assistance Act
of 1974 [Pub. L. 93-288] or some other federal statute, because of
a presidentially declared major disaster, and comparable disaster
assistance received from a state or local government, or from a
disaster assistance organization. This asset must be identifiable and
not commingled with other assets.

Payments, interest earned on the payments, and in-kind items received
for the repair or replacement of lost, damaged, or stolen exempt or
excluded assets are excluded for nine months, and may be excluded for
an additional twenty-one months, if circumstances beyond the person’s
control prevent the repair or replacement of the lost, damaged, or
stolen assets, and keep the person from contracting for such repair or

replacement. This asset must be identifiable and not commingled with
other assets.

For nine months, beginning with the month of receipt, unspent
assistance received from a fund established by a state to aid victims
of crime, to the extent that the applicant or recipient demonstrates
that such amount was paid in compensation for expenses incurred or
losses suffered as a result of a crime. This asset must be identifiable
and not commingled with other assets.

Payments from a fund established by a state as compensation for
expenses incurred or losses suffered as a result of a crime. This asset
must be identifiable and not commingled with other assets.

Payments made pursuant to the Confederate Tribes of the Colville
Reservation Grand Coulee Dam Settiement Act, [Pub. L. 103-436;
108 Stat. 4577 et seq.]. This asset must be identifiable and not
commingled with other assets.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

Stock in regional or village corporations held by natives of Alaska
issued pursuant to section 7 of the Alaska Native Claims Settlement
Act, [Pub. L. 92-203; 42 U.S.C. 1606].

Unspent financial assistance provided for attendance costs to graduate
and undergraduate students under programs in title IV of the Higher
Education Act [20 U.S.C. 1071-1 et seq.] or for attendance costs under
bureau of Indian affairs student assistance programs are excluded
for the period of time they are intended to cover. This asset must be
identifiable and not commingled with other assets.

For the month following the month of receipt, any earned income tax
credit refund or any advance payment of earned income tax credit.

Assets set aside, by a blind or disabled, but not an aged, supplemental
security income recipient, as a part of a plan to achieve self-support
which has been approved by the social security administration.

The value of a life estate.

Allowances paid to children of Vietnam veterans who are born with
spina bifida. This asset must be identifiable and not commingled with
other assets.

The value of mineral acres.

Assets received from a decedent’s estate, other than from the estate of
a deceased spouse or from the estate of a deceased parent who was
providing support, until the earlier of:

a. The first day of the month after the month in which the assets are
received; or

b. The first day of the month beginning at least six months after the
decedent’s death.

Funds, including interest accruing, maintained in an individual
development account established under title IV of the Assets for
Independence Act, as amended [Pub. L. 105-285; 42 U.S.C. 604,
note].

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 1993; July 1, 2003;_June 1, 2004,

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02, 50-24.1-02.3

75-02-02.1-28.1. Excluded assets for medicare savings programs,
qualified disabled and working individuals, and spousal impoverishment
prevention.
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An asset may be excluded for purposes of medicare savings programs,
qualified disabled and working individuals, and spousal impoverishment
prevention only if this section provides for the exclusion. An asset may
be excluded under this section only if the asset is identified.

The assets described in subsections 2 through 5 of section
75-02-02.1-27 and subsections 1, 2, and 4 through 18 of section
75-02-02.1-28 are excluded.

A residence occupied by the individual, the individual's spouse,
or the individual's dependent relative is excluded for medicare
savings programs and qualified disabled and working individuals. A
residence occupied by the community spouse is excluded for spousal
impoverishment prevention cases. The residence may include a
mobile home suitable for use, and being used, as a principal place of
residence. The residence remains excluded during temporary absence
of the individual from the residence so long as the individual intends to
return. Renting or leasing part of the residence to a third party does
not affect this definition. For purposes of this subsection:

a. "Dependent" means an individual who relies on another for
medical, financial, and other forms of support, provided that an
individual is financially dependent only when another individual
may lawfully claim the financially dependent individual as a
dependent for federal income tax purposes;

b. "Relative" means the parent, child, stepparent, stepchild,
grandparent, grandchild, brother, sister, stepbrother, stepsister,
aunt, uncle, niece, nephew, or first cousin, whether by birth or
adoption, and whether by whole or half-blood, of the individual or
the individual’s current or former spouse; and

C. "Residence" includes all contiguous lands, including mineral
interests, upon which it is located.

Burial funds of up to one thousand five hundred dollars each, plus
earnings on excluded burial funds, held for the individual and for the
individual’'s spouse, are excluded from the date of application. Burial
funds may consist of revocable burial accounts, revocable burial trusts,
other revocable burial arrangements including the value of instaliment
sales contracts for burial spaces, cash, financial accounts such as
savings or checking accounts, or other financial instruments with
definite cash value, such as stocks, bonds, or certificates of deposit.
The fund must be unencumbered and available for conversion to
cash on very short notice. The fund may not be commingled with
non-burial-related assets, and must be identified as a burial fund by title
of account or a signed statement. Life or burial insurance designated
under subsection 10 must be considered at face value toward meeting
the burial fund exclusion. Cash surrender value of an individual’s life
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7.

insurance not excluded under subsection 10 may be applied toward
the burial fund exclusion.

A burial space or agreement which represents the purchase of a burial
space, paid for in full, for the individual, the individual's spouse, or any
other member of the individual's immediate family is excluded. The
burial space exclusion is in addition to the burial fund exclusion set
forth in subsection 4. Only one item intended to serve a particular
burial purpose, per individual, may be excluded. For purposes of this
subsection:

a. "Burial space" means a burial plot, gravesite, crypt, or mausoleum;
a casket, urn, niche, or other repository customarily and
traditionally used for a deceased's bodily remains; a vault or
burial container; a headstone, marker, or plaque; and prepaid
arrangements for the opening and closing of the gravesite or for
care and maintenance of the gravesite; and

b. "Other member of the individual's immediate family" means
the individual's parents, minor or adult children, siblings, and
the spouses of those individuals, whether the relationship
is established by birth, adoption, or marriage, except that a
relationship established by marriage ends when the marriage
ends.

At the option of the individual, and in lieu of, but not in addition to, the
burial fund described in subsection 4 and the burial space described in
subsection 5, the medicaid burial described in subsection 3 of section
75-02-02.1-28 may be excluded. This optional exclusion is not available
to qualified disabled and working individuals or to community spouses.

Property essential to self-support is excluded.

a. Up to six thousand dollars of the equity value of nonbusiness,
income-producing property, which produces annual net income
at least equal to six percent of the excluded amount, may be
excluded. Two or more properties may be excluded if each
property produces at least a six percent annual net return and, but

no more than a total of six thousand dollars of the combined equity
value does-net-exceed-six-thousand-doliars of the properties may

be excluded. Equity in such property is a countable asset to the
extent that equity exceeds six thousand dollars. Equity in such
property is a countable asset if it produces an annual net income
of less than six percent of equity.

b. Up to six thousand dollars of the equity value of nonbusiness
property used to produce goods and services essential to daily
activities is excluded. Such nonbusiness property is used to
produce goods and services essential to daily activities when,
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10.

11

for instance, it is used to grow produce or livestock solely for
consumption in the individual’'s household. Equity in such property

is a countable asset to the extent that equity exceeds six thousand
dollars.

C. To be excluded, property essential for self-support must be in
current use, or, if not in current use, must have been in such
use, and there must be a reasonable expectation that the use will
resume, and, with respect to property described in subdivision a,
the annual return test must be met:

(1) Within twelve months of the last use;

(2) Ifthe nonuse is due to the disabling condition of the applicant
or recipient, or, with respect to spousal impoverishment
prevent cases, the community spouse, within twenty-four
months of the last use; or

(3) With respect to property described in subdivision a, if the
property produces less than a six percent return for reasons
beyond the control of the applicant or recipient, and there is a
reasonable expectation that the property shall again produce
a six percent return within twenty-four months of the tax year
in which the return dropped below six percent.

d. Liquid assets are not property essential to self-support.

Lump sum payments of title || or supplemental security income benefits
are excluded for six consecutive months following the month of receipt.

Real property, the sale of which would cause undue hardship to a
co-owner, is excluded for so long as the co-owner uses the property
as a principal residence, would have to move if the property were
sold, and has no other readily available housing. This exclusion is not
available in spousal impoverishment cases.

Life or burial insurance that generates a cash surrender value is
excluded if the face value of all such life and burial insurance policies
on the life of that individual total one thousand five hundred dollars
or less. This exclusion is not available for applicants or recipients
who select the medicaid burial described in subsection 3 of section
75-02-02.1-28.

The value of assistance is excluded if paid with respect to a dwelling unit
occupied by the applicant or recipient, or by the applicant’s or recipient’s
spouse, under the United States Housing Act of 1937 [42 U.S.C. 1437
et seq.], the National Housing Act [12 U.S.C. 1701 et seq.], section 101
of the Housing and Urban Development Act of 1965 [12 U.S.C. 1701s],
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12.

13,

14.

15.

title V of the Housing Act of 1949 [42 U.S.C. 1471 et seq.], or section
202(h) of the Housing Act of 1959 [12 U.S.C. 1701q(h)].

Relocation assistance is excluded if provided under title 1l of the
Uniform Relocation Assistance and Real Property Acquisitions Policies
Act of 1970 [42 U.S.C. 4621 et seq.], which is subject to the treatment
required by section 216 of such Act [42 U.S.C. 4636]. Relocation
assistance provided by a state or local government that is comparable
to the described federal relocation assistance is excluded, but only for
nine months following the month of receipt. -

Agent orange payments are excluded.

Payments to certain United States citizens of Japanese ancestry,
resident Japanese aliens, and eligible Aleuts made under the Wartime
Relocation of Civilians Reparations Act [50 U.S.C. App. 1989 et seq.]
are excluded.

German reparations payments to survivors of the holocaust, and
reparations payments made under sections 500 through 506 of the
Austrian General Social Insurance Act are excluded.

History: Effective July 1, 2003;_ amended effective June 1. 2004.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-02, 50-24.1-02.3

75-02-02.1-33.1. Disqualifying transfers.

1.

a. Except as provided in subsections 2 and 10, an individual is
ineligible for nursing care services if the individual or the spouse of
the individual disposes of assets or income for less than fair market
value on or after the look-back date specified in subdivision b.

b. The look-back date specified in this subdivision is a date that is the
number of months specified in paragraph 1 or 2 before the first date
on which the individual is both receiving nursing care services and
has applied for benefits under this chapter, without regard to the
action taken on the application.

(1) Except as provided in paragraph 2, the number of months is
thirty-six months, or if approved by waiver, sixty months.

(2) The number of months is sixty months:

(@) Inthe case of payments from a revocable trust that are
treated as income or assets disposed of by an individual
pursuant to paragraph 3 of subdivision a of subsection 3
of section 75-02-02.1-31.1;
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(b) In the case of payments from an irrevocable trust
that are treated as income or assets disposed
of by an individual pursuant to subparagraph b of
paragraph 1 of subdivision b of subsection 3 of section
75-02-02.1-31.1; and

(c) Inthe case of payments to an irrevocable trust that are
treated as income or assets disposed of by an individual
pursuant to paragraph 2 of subdivision b of subsection 3
of section 75-02-02.1-31.1.

The period of ineligibility begins the first day of the month in which
income or assets have been transferred for less than fair market
value, or if that day is within any other period of ineligibility under
this section, the first day thereafter that is not in such a period of
ineligibility.

The number of months and days of ineligibility for an individual shall
be equal to the total cumulative uncompensated value of all income
and assets transferred by the individual, or individual's spouse, on
or after the look-back date specified in subdivision b, divided by

the average monthly cost, or average daily cost as appropriate, of
nursing facility care in North Dakota at the time of application.

Except as limited by subdivision e of subsection 2 of section
75-02-02.1-24, an individual shall not be ineligible for medicaid
by reason of subsection 1 to the extent that:

a.

The assets transferred were a home, and title to the home was
transferred to:

(1) The individual’s spouse;

(2) The individual's son or daughter who is under age
twenty-one, blind, or disabled;

(3) Theindividual's brother or sister who has an equity interest in
the individual's home and who was residing in the individual’s
home for a period of at least one year immediately before the
date the individual became an institutionalized individual; or

(4) The individual's son or daughter, other than a child described
in paragraph 2, who was residing in the individual’s home for
a period of at least two years immediately before the date
the individual began receiving nursing care services, and who
provided care to the individual which permitted the individual
to avoid receiving nursing care services;

The income or assets:
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C.

d.

(1)

(2)

(3)

@

Were transferred to the individual’s spouse or to another for
the sole benefit of the individual's spouse;

Were transferred from the individual’s spouse to another for
the sole benefit of the individual's spouse;

Were transferred to, or to a trust established solely for the
benefit of, the individual’s child who is blind or disabled; or

Were transferred to a trust established solely for the benefit
of an individual under sixty-five years of age who is disabled;

The individual makes a satisfactory showing that:

(1)

()

()

The individual intended to dispose of the income or assets,
either at fair market value or other valuable consideration,
and the individual had an objectively reasonable belief that
fair market value or its equivalent was received;

The income or assets were transferred exclusively for a
purpose other than to qualify for medicaid; or

For periods after the return, all income or assets transferred
for less than fair market value have been returned to the
individual; or

The asset transferred was an asset excluded or exempted for
medicaid purposes other than:

(1)

(2)

(3)
)

(5)
(6)
@)

The home or residence of the individual or the individual's
spouse;

Property that which is not saleable without working an undue
hardship;

Excluded home replacement funds;

Excluded payments, excluded interest on those payments,
and excluded in-kind items received for the repair or
replacement of lost, damaged, or stolen exempt or excluded
assets;

Life estate interests;

Mineral interests; or

An asset received from a decedent’s estate during any period
it is excluded under subdivision b of subsection 17 of section
75-02-02.1-28.
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An individual shall not be ineligible for medicaid by reason of
subsection 1 to the extent the individual makes a satisfactory showing
that an undue hardship exists.

a.

An undue hardship exists only if the total cumulative
uncompensated value of all income and assets transferred for less
than fair market value by the individual or the individual's spouse
is less than the total of all unpaid nursing care bills for services:

(1) Provided after the last such transfer was made which are not
subject to payment by any third party; and

(2) Incurred when the individual and the individual's spouse had
no assets in excess of the appropriate asset levels.

If the individual shows that an undue hardship exists, the individual
shall be subject to an alternative period of ineligibility that begins
on the first day of the month in which the individual and the
individual's spouse had no excess assets and continues for the
number of months determined by dividing the total cumulative
uncompensated value of all such transfers by the average monthly
unpaid charges incurred by the individual for nursing care services
provided after the beginning of the alternative period of ineligibility.

There is a presumption that a transfer for less than fair market value was
made for purposes that include the purpose of qualifying for medicaid:

a.

In any case in which the individual's assets (and the assets of the
individual’'s spouse) remaining after the transfer produce income
which, when added to other income available to the individual (and
to the individual's spouse) totals an amount insufficient to meet all
living expenses and medical costs reasonably anticipated to be
incurred by the individual (and by the individual's spouse) in the
month of transfer and in the thirty-five months (or fifty-nine months
in the case of a transfer from a revocable or irrevocable trust
that is treated as assets or income disposed of by the individual
(or the individual's spouse) or in the case of payments to an
irrevocable trust that are treated as assets or income disposed of
by the individual (or the individual's spouse)) following the month
of transfer;

In any case in which an inquiry about medicaid benefits was made,
by or on behalf of the individual to any person, before the date of
the transfer,;

In any case in which the individual or the individual's spouse was
an applicant for or recipient of medicaid before the date of transfer;
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d. In any case in which a transfer is made by or on behalf of the
individual or the individual’s spouse, if the value of the transferred
income or asset, when added to the value of the individual’'s
other countable assets, would exceed the asset limits at section
75-02-02.1-26; or

€. In any case in which the transfer was made, on behalf of the
individual or the individual’'s spouse, by a guardian, conservator,
or attorney-in-fact, to the individual's relative, or to the guardian,
conservator, or attorney-in-fact or to any parent, child, stepparent,
stepchild, grandparent, grandchild, brother, sister, stepbrother,
stepsister, great-grandparent, great-grandchild, aunt, uncle, niece,
or nephew, whether by birth, adoption, and whether by whole
or half-blood, of the guardian, conservator, or attorney-in-fact or
the spouse or former spouse of the guardian, conservator, or
attorney-in-fact.

An applicant or recipient who claims that income or assets were
transferred exclusively for a purpose other than to qualify for medicaid
must show that a desire to receive medicaid benefits played no part
in the decision to make the transfer and must rebut any presumption
arising under subsection 4. The fact, if it is a fact, that the individual
would be eligible for the medicaid coverage for nursing care services,
had the individual or the individual's spouse not transferred income or
assets for less than fair market value, is not evidence that the income
or assets were transferred exclusively for a purpose other than to
qualify for medicaid.

If a transfer results in a period of ineligibility under this section for
an individual receiving nursing care services, and if the individual's
spouse beeomes is otherwise eligible for medicaid and requires
nursing care services, the remaining period of ineligibility shall be
apportioned equally between the spouses. Any If one such spouse
dies or stops receiving nursing care services, any months remaining in
the that spouse’s apportioned period of ineligibility must be assigned
or reassigned to the spouse who continues to receive nursing care
services if-one-spouse-dies-ors eceiving-nursing-care-services

No income or asset transferred to a parent, stepparent, child, stepchild,
grandparent, grandchild, brother, sister, stepsister, stepbrother,
great-grandparent, great-grandchild, aunt, uncle, niece, or nephew
of the individual or the individual's spouse, purportedly for services
or assistance furnished by the transferee to the individual or the
individual’s spouse, may be treated as consideration for the transferred
income or asset unless:

a. The transfer is made pursuant to a valid written contract entered
into prior to rendering the services or assistance;
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The contract was executed by the individual or the individual's

fiduciary who is not a provider of services or assistance under the
contract;

Compensation is consistent with rates paid in the open market for
the services or assistance actually provided; and

The parties’ course of dealing included paying compensation upon
rendering services or assistance, or within thirty days thereafter.

A transfer is complete when the individual or the individual’'s spouse
making the transfer has no lawful means of undoing the transfer or
requiring a restoration of ownership.

For purposes of this section:

a.

"Annuity" means a policy, certificate, contract, or other arrangement
between two or more parties whereby one party pays money or
other valuable consideration to the other party in return for the right
to receive payments in the future, but does not mean an employee
benefit that qualifies for favorable tax treatment under the Internal
Revenue Code or a plan described in the Internal Revenue Code
as a retirement plan under which contributions must end and
withdrawals must begin by age seventy and one-half.

"Average monthly cost of nursing facility care" means the cost
determined by the department under section 1917(c)(1)(E)(i)(Il) of
the Act [42 U.S.C. 1396p(c)(1)(E)(i)(IN].

"Fair market value" means:

(1) Inthe case of a liquid asset that is not subject to reasonable
dispute concerning its value, such as cash, bank deposits,
stocks, and fungible commodities, one hundred percent of
apparent fair market value;

(2) In the case of real or personal property that is subject to
reasonable dispute concerning its value:

(a) If conveyed in an arm’s-length transaction to someone
not in a confidential relationship with the individual or
anyone acting on the individual's behalf, seventy-five
percent of estimated fair market value; or

(b) If conveyed to someone in a confidential relationship
with the individual or anyone acting on the individual’'s
behalf, one hundred percent of estimated fair market
value; and
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(3) In the case of income, one hundred percent of apparent fair
market value.

"Major medical policy" includes any policy, certificate, or subscriber
contract issued on a group or individual basis by any insurance
company, nonprofit health service organization, fraternal benefit
society, or health maintenance organization, which provides a
plan of health insurance or health benefit coverage including
medical, hospital, and surgical care, approved for issuance by the
insurance regulatory body in the state of issuance, but does not
include accident-only, credit, dental, vision, medicare supplement,
long-term care, or disability income insurance, coverage issued as
a supplement to liability insurance or automobile medical payment
insurance, or a policy or certificate of specified disease, hospital
confinement indemnity, or limited benefit health insurance.

"Medicare" means the Health Insurance for the Aged and Disabled
Act, title XVIII of the Social Security Act of 1965, as amended
[42 U.S.C. 1395, et seq.; Pub. L. 92-603; 86 Stat. 1370].

"Medicare supplement policy offering plan F benefits" means a
policy, group, or individual accident and health insurance policy or a
subscriber contract of a health service corporation or a health care
plan of a health maintenance organization or preferred provider
organization, other than a policy issued pursuant to a contract
under section 1876 or 1833 of the Social Security Act [42 U.S.C.
1395, et seq.] or an issued policy under a demonstration project
authorized pursuant to amendments to the Social Security Act that:

(1) Is advertised, marketed, or designed primarily as a
supplement to reimbursements under medicare for the
hospital, medical, or surgical expenses of persons eligible
for medicare;

(2) Is not a policy or contract of one or more employers or labor
organizations, or the trustees of a fund established by one
or more employers or labor organizations, or combination
thereof, for employees or former employees, or combination
thereof, or for members or former members, or combination
thereof, of the labor organization;

(3) Is approved for issuance by the insurance regulatory body in
the state of issuance; and

(4) Includes:

(a) Hospitalization benefits consisting of medicare part A
coinsurance plus coverage for three hundred sixty-five
additional days after medicare benefits end;
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10.

1.

A

(b) Medical expense benefits consisting of medicare part B
coinsurance;

(c) Blood provision consisting of the first three pints of
blood each year;

(d) Skilled nursing coinsurance;
(e) Medicare part A deductible coverage;
() Medicare part B deductible coverage;

(g) Medicare part B excess benefits at one hundred percent
coverage; and

(h) Foreign travel emergency coverage.

"Nursing care services" means nursing care provided in a medical
institution, a nursing facility, a swing bed, the state hospital, or a
home and community based services setting.

"Relative" means a parent, child, stepparent, stepchild,
grandparent, grandchild, brother, sister, stepbrother, stepsister,
great-grandparent, great-grandchild, aunt, uncle, niece, nephew,
great-great-grandparent,  great-great-grandchild,  great-aunt,
great-uncle, first cousin, grandniece, or grandnephew, whether
by birth or adoption, and whether by whole or half-blood, of the
individual or the individual’s current or former spouse.

"Someone in a confidential relationship" includes an individual’s
attorney-in-fact, guardian, conservator, legal custodian, caretaker,
trustee, attorney, accountant, or agent, and may include a relative

or other person with a close and trusted relationship to the
individual.

"Uncompensated value" means the difference between fair market
value and the value of any consideration received.

The provisions of this section do not apply in determining eligibility for
medicare savings programs.

An individual disposes of assets or income when the individual, or
anyone on behalf of the individual or at the request of the individual,
acts or fails to act in a manner that effects a transfer, conveyance,
assignment, renunciation, or disclaimer of any asset or income in which
the individual had or was entitled to claim an interest of any kind.

An individual who disposes of assets or income to someone in a
confidential relationship is presumed to have transferred the assets
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13.

14.

or income to an implied trust in which the individual is the beneficiary
and which is subject to treatment under section 75-02-02.1-31.1. The
presumption may be rebutted only if the individual shows:

a. The compensation actually received by the individual for the assets
or income disposed of was equal to at least one hundred percent
of fair market value, in which case this section has no application;
or

b. The individual, having capacity to contract, disposed of the assets
or income with full knowledge of the motives of the transferee and
all other facts concerning the transaction which might affect the
individual’s own decision and without the use of any influence on
the part of the transferee, in which case the transaction is governed
by this section.

An individual may demonstrate that an asset was transferred exclusively
for a purpose other than to qualify for medicaid if, for a period of at
least thirty-six consecutive months, beginning on the date the asset was
transferred, the individual has in force home care and long-term care
coverage, purchased on or before July 31, 2003, with a daily benefit at
least equal to 1.25 times the average daily cost of nursing care for the
year in which the policy is issued or an aggregate benefit at least equal
to 1095 times that daily benefit, and:

a. For each such month during which the individual is not eligible
for medicare benefits, the individual has in force a major medical
policy that provides a lifetime maximum benefit of one million
dollars or more, an annual aggregate deductible of five thousand
dollars or less, and an out-of-pocket maximum annual expenditure
per qualifying individual of five thousand dollars or less; and

b. For each such month during which the individual is eligible
for medicare benefits, the individual has in force a medicare
supplement policy offering plan F benefits, or their equivalent.

An individual may demonstrate that an asset was transferred exclusively
for a purpose other than to qualify for medicaid if, for a period of at
least thirty-six consecutive months, beginning on the date the asset
was transferred, the individual has in force home health care coverage,
assisted living coverage, basic care coverage, and skilled nursing
facility coverage, purchased on or after August 1, 2003, with a daily
benefit at least equal to 1.57 times the average daily cost of nursing
care for the year in which the policy is issued or an aggregate benefit
at least equal to 1095 times that daily benefit, and:

a. For each month during which the individual is not eligible for
medicare benefits, the individual has in force a major medical
policy that provides a lifetime maximum benefit of one million
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15.

dollars or more, an annual aggregate deductible of five thousand
dollars or less, and an out-of-pocket maximum annual expenditure
per qualifying individual of five thousand dollars or less; and

b. For each such month during which the individual is eligible
for medicare benefits, the individual has in force a medicare
supplement policy offering plan F benefits, or their equivalent.

An individual may demonstrate that an asset was transferred exclusively

for a purpose other than to qualify for medicaid, if the asset was used
to acquire an annuity, only if:

a. The annuity is irrevocable and cannot be assigned to another
person;

b. The annuity is purchased from an insurance company or other
commercial company that sells annuities as part of the normal
course of business;

C.  The annuity provides substantially equal monthly payments such
that the total annual payment in any year varies by five percent or
less from the total annual payment of the previous year and does
not provide for a balloon or deferred payment of principal or interest;

d. The annuity will return the full principal and interest within the
purchaser’s life expectancy as determined by the department; and

€. The monthly payments from the annuity, unless specifically ordered
otherwise by a court of competent jurisdiction, do not exceed the
maximum monthly maintenance needs allowance provided under
subsection 1 of section 75-02-02.1-24.

History: Effective October 1, 1993; amended effective December 1, 1996; July 1,
2003;_June 1, 2004.

General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-02; 42 USC 1396p(c)

75-02-02.1-34. Income considerations.

1.

All income that is actually available shall be considered. Income is
actually available when it is at the disposal of an applicant, recipient,
or responsible relative; when the applicant, recipient, or responsible
relative has a legal interest in a liquidated sum and has the legal ability
to make the sum available for support, maintenance, or medical care;
or when the applicant, recipient, or responsible relative has the lawful
power to make the income available or to cause the income to be made
available. Income shall be reasonably evaluated. This subsection does
not supersede other provisions of this chapter which describe or require
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specific treatment of income, or which describe specific circumstances
which require a particular treatment of income.

The financial responsibility of any individual for any applicant or recipient
of medicaid will be limited to the responsibility of spouse for spouse and
parents for a child under age twenty-one. Such responsibility is imposed
as a condition of eligibility for medicaid. Except as otherwise provided
in this section, the income of the spouse and parents is considered
available to the applicant or recipient, even if that income is not actually
contributed. Biological and adoptive parents, but not stepparents, are
treated as parents.

All spousal income is considered actually available unless:

a. A court order, entered following a contested case, determines the
amounts of support that a spouse must pay to the applicant or
recipient;

b. The spouse from whom support could ordinarily be sought, and the
property of such spouse, is outside the jurisdiction of the courts of
the United States or any of the United States; or

C. The applicant or recipient is subject to marital separation, with
or without court order, and there has been no collusion between
the applicant or recipient and that person’s spouse to render the
applicant or family member eligible for medicaid.

All parental income is considered actually available to a child under age
twenty-one unless the child is:

a. Disabled and at least age eighteen;

b. Living independently; or

C.  Living with a parent who is separated from the child’s other parent,
with or without court order, if the parents did not separate for the
purpose of securing medicaid benefits.

Income may be received weekly, biweekly, monthly, intermittently, or
annually. However income is received, a monthly income amount must
be computed.

Payments from any source, which are or may be received as a result of
a medical expense or increased medical need, are not income, but are
considered to be medical payments which must be applied toward the
recipient’'s medical costs. These payments include health or long-term
care insurance payments, veterans administration aid and attendance,
veterans administration reimbursements for unusual medical expenses,
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and veterans administration homebound benefits intended for medical
expenses.

a.

Health or long-term care insurance payments must be considered
as payments received in the months the benefit was intended to

cover and must be applied to medical expenses incurred in those
months.

Veterans administration aid and attendance benefits must be
considered as payments received in the months the benefit was
intended to cover and must be applied to the medical expense
incurred in those months;

Veterans administration reimbursements for unusual medical
expenses must be considered as payments received in the
months in which the increased medical expense occurred and

must be applied to the medical expense incurred in those months;
and

Veterans administration homebound benefits intended for medical
expenses must be considered as payments received in the
months the benefit was intended to cover and must be applied to
the medical expenses incurred in those months. This does not
apply to homebound benefits which are not intended for medical
expenses.

In determining ownership of income from a document, income
must be considered available to each individual as provided in

the document, or, in the absence of a specific provision in the
document:

(1) If payment of income is made solely teere to one individual,
the income shall be considered available only to that
individual; and

(2) If payment of income is made to more than one individual,
the income shall be considered available to each individual
in proportion to the individual’s interest.

In the case of income available to a couple in which there is no
document establishing ownership, one-half of the income shall be
considered to be available to each spouse.

Except in the case of income from a trust, the rules for determining
ownership of income are superseded to the extent that the
applicant or recipient can establish that the ownership interests
are otherwise than as provided in those rules.
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8. Countable income from a business entity that employs anyone whose
income is used to determine eligibility is:

a.

If the applicant or recipient and other members of the medicaid unit,
in combination, own a controliing interest in the business entity,
an amount determined as for a self-employed individual or family
under section 75-02-02.1-38;

If the applicant or recipient and other members of the medicaid unit,
in combination, own less than a controlling interest, but more than
a nominal interest, in the business entity, an amount determined
by:

(1) Subtracting any cost of goods for resale, repair, or
replacement, and any wages, salaries, or guarantees
(but not draws) paid to all owners of interests in the business
entity who are actively engaged in the business to establish
the business entity's adjusted gross income, from the
business entity’s gross income;

(2) Establishing the applicant or recipient’s share of the business
entity’s adjusted gross income, based on the medicaid unit's
proportionate share of ownership of the business entity;

(3) Adding any wages, salary, or guarantee paid to the
applicant’s or recipient's share of the business entity’s
adjusted gross income; and

(4) Applying the disregards appropriate to the type of business
as described in section 75-02-02.1-38; or

if the applicant or recipient and other members of the medicaid unit,
in combination, own a nominal interest in the business entity, and
are not able to influence the nature or extent of employment by
that business entity, the individual’'s earned income as an employee
of that business entity, plus any unearned income gained from
ownership of the interest in the business entity.

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 2003;_June 1. 2004.

General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-01

75-02-02.1-37. Unearned income. Unearned income is income that is not

earned income. Unearned income received in a fixed amount each month shall be
applied in the month in which it is normally received.

1. Recurring unearned lump sum payments received after application for
medicaid shall be prorated over the number of months the payment
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is intended to cover. When a payment is received and prorated in an
ongoing case, or after a period of medicaid eligibility, and the case
is closed and then reopened during the prorated period, or within
the following proration period, the lump sum payment proration must
continue. All other recurring unearned lump sum payments received
before application for medicaid are considered income in the month
received and are not prorated.

All nonrecurring unearned lump sum payments, except health or
long-term care insurance payments, veterans administration aid and
attendance, veterans administration reimbursements for unusual
medical expenses, and veterans administration homebound benefits
intended for medical expenses shall be considered as income in the
month received and assets thereafter.

Interest and dividend income earned on a liquid asset that is paid directly
to the applicant or recipient is income in the month received. Interest
accrued but not paid and dividends earned but not paid are assets.

hospitat:  One-twelfth of the annual amount of lease payments, not
otherwise required to be disregarded under section 75-02-02.1-38.2
deposited in individual Indian moneys a nts by the bureau of Indian
affairs is income in each month and may be determined:

a. By totaling all payments in the most recent full calendar year and
dividing by twelve;

b. By totaling all payments in the twelve-month period ending with the
previous month and dividing by twelve; or

C. If the applicant or recipient demonstrates, by furnishing lease
documents or reports, that the deposit amount will be substantially
different than the annual amount which would be determined under
subdivision a or b, by totaling all payments likely to be made in the
twelve-month period beginning with the month in which the lease
arrangement changed and dividing by twelve.

One-twelfth of annual conservation reserve program payments, less
expenses, such as seeding and spraying, necessary to maintain the

424



conservation reserve program land in accordance with that program’s
requirements, is unearned income in each month.

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 2003;_June 1, 2004.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02

75-02-02.1-38. Earned income. Earned income is determined-by-adding
monthly-netineome-from income whieh that is currently received as wages, salaries,
commissions, or profits from activities in which an individual or family is engaged
through either employment or self-employment. Income is "earned" only if the
individual or family contributes an appreciable amount of personal involvement and
effort. Earned income shall be applied in the month in which it is normally received.

1. If earnings from more than one month are received in a single payment,
the payment must be divided by the number of months in which the
income was earned, and the resulting monthly amounts shall be
attributed to each of the months with respect to which the earnings
were received.

2. If a self-employed individual's business does not require the purchase
of goods for sale or resale, net income from self-employment is
seventy-five percent of gross earnings from self-employment.

3. If a self-employed individual's business requires the purchase of goods
for sale or resale, net income from self-employment is seventy-five
percent of the result determined by subtracting cost of goods purchased
from gross receipts.

4. If a self-employed individual's business furnishes room and board,
net income from self-employment is monthly gross receipts less one
hundred dollars per room and board client.

5. If a self-employed individual is in a service business that requires the
purchase of goods or parts for repair or replacement, net income from
self-employment is twenty-five percent of the result determined by
subtracting cost of goods or parts purchased from gross earnings from
self-employment.

6. If a self-employed individual receives income other than monthly, and
the most recently available federal income tax return accurately predicts
income, net income from self-employment is twenty-five percent of
gross annual income, plus any net gain resulting from the sale of capital
items, plus ordinary gains or minus ordinary losses, divided by twelve. If
the most recent available federal income tax return does not accurately
predict income because the business has been recently established,
because the business has been terminated or subject to a severe
change, such as a decrease or increase in the size of the operation,
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or an uninsured loss, net income from self-employment is an amount
determined by the county agency to represent the best estimate of
monthly net income from self-employment. A self-employed individual
may be required to provide, on a monthly basis, the best information
available on income and cost of goods. Income statements, when
available, shall be used as a basis for computation. If the business
is farming, or any other seasonal business, the annual net income,
divided by twelve, is the monthly net income.

History: Effective December 1, 1991; amended effective December 1, 1991,
July 1, 1993; July 1, 2003;_June 1, 2004.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02

75-02-02.1-38.1. Post-eligibility treatment of income. This section
prescribes specific financial requirements for determining the treatment of income
and application of income to the cost of care for an individual screened as requiring
nursing care services who resides in a nursing facility, the state hospital, the Anne
Carlsen facility, a residential treatment facility accredited by the joint commission
on accreditation of healthcare organizations, or an intermediate care facility for the
mentally retarded, or who receives swing-bed care in a hospital.

1. The following types of income may be disregarded in determining
medicaid eligibility:

a. QOccasional small gifts;

b. For so long as 38 U.S.C. 5503 remains effective, ninety dollars of
veterans administration improved pensions paid to a veteran, or a
surviving spouse of a veteran, who has neither spouse nor child,
and who resides in a medicaid-approved nursing facility;

C. Payments to certain United States citizens of Japanese ancestry,
resident Japanese aliens, and eligible Aleuts made under the
Wartime Relocation of Civilians Reparations Act [50 U.S.C.
App. 1989 et seq.];

d. Agent orange payments;

€. German reparation payments made to survivors of the holocaust,
and reparation payments made under sections 500 through 506 of
the Austrian General Social Insurance Act;

f. Netherlands reparation payments based on Nazi, but not
Japanese, persecution during World War Il [Pub. L. 103-286;
42 U.S.C. 1437a, note]; and

g. Radiation Exposure Compensation Act [Pub. L. 101-426; 42 U.S.C.
2210, note].
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2. The mandatory payroll  deductions under the Federal Insurance
Contributions Act [26 U.S.C. 3101 et seq.] and medicare are allowed
from earned income.

3. Inestablishing the application of income to the cost of care, the following
deductions are allowed in the following order:

a. The nursing care income level;

b. Amounts provided to a spouse or family member for maintenance
needs; and

C. The cost of premiums for health insurance in the month the

premium_is paid or prorated and deducted from income in the
months for which the premium affords coverage:

d. The cost of premiums for long-term care insurance carried by an

individual or the individual’s spouse in the month the premium is
paid or prorated and deducted from income in the months for which

the premium rds coverage;

€. Medical expenses for necessary medical or remedial care that are
each: '

(1) Documented in a manner which describes the service, the
date of the service, the amount of cost incurred, and the name
of the service provider;

(2) Incurred in the month for which eligibility is being determined;

(3) Provided by a medical practitioner licensed to furnish the
care;

(4) Not subject to payment by any third party, including medicaid
and medicare;

(8) Notincurred for nursing facility services, swing-bed services,
- or home and community-based services during a period of
ineligibility because of a disqualifying transfer; and

(6) Claimed:; and

[l

The cost of services of an applicant’s or recipient's quardian or

conservator, up to a maximum eqgual to five percent of countable
gross monthly income excluding nonrecurring lump sum pavments.

4. For purposes of this section, "premiums for health insurance" include
any payments made for insurance, health care plans, or nonprofit health
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service plan contracts which provide benefits for hospital, surgical. and
medical care, but do not include payments made for coverage which is:

4. Limited to disability or income protection coverage:

b. Automobile medical ment coverage:

C. Supplemental to liability insurance;

d. Designed solely to provide payments on a per diem basis. daily
indemnity, or nonexpense-incurred basis: or

e.

Credit accident and health insurance.

History: Effective July 1, 2003; amended effective June 1, 2004.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-02

75-02-02.1-38.2. Disregarded income.

1. This section applies to an individual residing in the individual's own
home or in a specialized facility, and to the medicare savings programs,
but does not apply to transitionat-mediecaid-benefits-or-te an individual
receiving nursing care services in a nursing facility, the state hospital,
the Anne Carlsen facility, a residential treatment facility accredited
by the joint commission on accreditation of healthcare organizations,
an intermediate care facility for the mentally retarded, or receiving
swing-bed care in a hospital. The following types of income shall be
disregarded in determining medicaid eligibility:

a. Money payments made by the department in connection with foster
care, subsidized guardianship, or the subsidized adoption program;

b. Occasional small gifts;

C. County general assistance that may be issued on an intermittent
basis to cover emergency-type situations;

d. Income received as a housing allowance by a program
sponsored by the United States department of housing and
urban development or rent supplements or utility payments
provided through a housing assistance program;

€. Income of an individual living in the parental home if the individual
is not included in the medicaid unit;

428



Educational loans, scholarships, grants, awards, workers
compensation, vocational rehabilitation payments, and work
study received by a student;

In-kind income except in-kind income received in lieu of wages;

Per capita judgment funds paid to members of the Blackfeet Tribe
and the Gross Ventre Tribe under Pub. L. 92-254, to any tribe to pay
a judgment of the Indian claims commission or the court of claims
under Pub. L. 93-134, or to the Turtle Mountain Band of Chippewa
Indians, the Chippewa Cree Tribe of Rocky Boy’s Reservation, the
Minnesota Chippewa Tribe, or the Little Shell Tribe of Chippewa
Indians of Montana under Pub. L. 97-403;

Compensation received by volunteers participating in the action
program as stipulated in the Domestic Volunteer Service Act of
1973 [Pub. L. 93-113; 42 U.S.C. 4950 et seq.], including foster
grandparents, older American community service program, retired
senior volunteer program, service corps of retired executives,
volunteers in service to America, and university year for action;

Benefits received through the low income home energy assistance
program;

Training funds received from vocational rehabilitation;
Training allowances of up to thirty dollars per week provided

through a tribal native employment works program, or the job
opportunity and basic skills program;

Income tax refunds and earned income credits;

Needs-based payments, support services, and relocation
expenses provided through programs established under the
Workforce Investment Act [29 U.S.C. 2801 et seq.], and through
the job opportunities and basic skills program,;

Income derived from submarginal lands, conveyed to Indian tribes
and held in trust by the United States, as required by section 6 of
Pub. L. 94-114 [42 U.S.C. 301, note];

Income earned by a child who is a full-time student or a part-time
student who is not employed one hundred hours or more per month;

Payments from the family subsidy program;
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aa.

bb.

CC.

dd.

ee.

The first fifty dollars per month of current child support, received on
behalf of children in the medicaid unit, from each budget unit that
is budgeted with a separate income level;

Payments made to recipients under title |l of the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970
[Pub. L. 91-646, 42 U.S.C. 4621 et seq.];

Payments made tax exempt as a result of section 21 of the Alaska
Native Claims Settlement Act [Pub. L. 92-203];

Payments to certain United States citizens of Japanese ancestry,
resident Japanese aliens, and eligible Aleuts made under the
Wartime Relocation of Civilians Reparations Act [Pub. L. 100-383;
50 U.S.C. App. 1989 et seq.];

Agent orange payments;

A loan from any source that is ‘subject to a written agreement
requiring repayment by the recipient;

The medicare part B premium refunded by the social security
administration;

Payments from a fund established by a state as compensation for
expenses incurred or losses suffered as a result of a crime;

Temporary assistance for needy families benefit and support
service payments;

Lump sum supplemental security income benefits in the month in
which the benefit is received;

German reparation payments made to survivors of the holocaust
and reparation payments made under sections 500 through 506 of
the Austrian General Social Insurance Act;

Assistance received under the Disaster Relief and Emergency
Assistance Act of 1974 [Pub. L. 93-288; 42 U.S.C. 5121 et seq.],
or some other federal statute, because of a presidentially declared
major disaster, and interest earned on that assistance;

Refugee cash assistance or grant payments;

Payments from the child and adult food program for meals and
snacks to licensed families who provide day care in their home;
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gg.

hh.

kK.

mm.

on.

Extra checks consisting only of the third regular payroll check
or unemployment benefit payment received in a month by an
individual who is paid biweekly, and the fifth regular payroll check
received in a month by an individual who is paid weekly;

“All income, allowances, and bonuses received as a result of

participation in the job corps program;

Payments received for the repair or replacement of lost, damaged,
or stolen assets;

Homestead tax credit;

Training stipends provided to victims of domestic violence by
private, charitable organizations for attending their educational
programs;

Allowances paid to children of Vietnam veterans who are born with
spina bifida, or to children of women Vietnam veterans who are
born with certain covered birth defects, under 38 U.S.C. 1805 or
38 U.S.C. 1815;

Netherlands reparation payments based on Nazi, but not
Japanese, persecution during World War 1l [Pub. L. 103-286;
42 U.S.C. 14373, note}; and

Radiation Exposure Compensation Act [Pub. L. 101-426; 42 U.S.C.
2210, notel:._ and

The first two thousand dollars per year of lease payments deposited
in individual Indian moneys accounts.

2. For purposes of this section:

a.

“Full-time student” means a person who attends school on a
schedule equal to a full curriculum; and

"Student" means an individual who regularly attends and makes
satisfactory progress in elementary or secondary school, general
equivalency diploma classes, home school program recognized or
supervised by the student’s state or local school district, college,
university, or vocational training, including summer vacation
periods if the individual intends to return to school in the fall.

History: Effective July 1, 2003; amended effective June 1. 2004.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-02
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75-02-02.1-39. Income deductions. This section applies to an individual
residing in the individual’'s own home or in a specialized facility and to the medicare
savings programs, but does not apply to transitional-medicaid-benefits—orte an
individual receiving nursing care services in a nursing facility, the state hospital,
the Anne Carlsen facility, a residential treatment facility accredited by the joint
commission on accreditation of healthcare organizations, an intermediate care
facility for the mentally retarded, or receiving swing-bed care in a hospital. No
deduction not described in subsections 1 through 14 may be allowed in determining
medicaid eligibility.

1.

Except in determining eligibility for the medicare savings programs, the
cost of premiums for health insurance may be deducted from income in
the month the premium is paid or prorated and deducted from income
in the months for which the premium affords coverage. For purposes
of this subsection, "premiums for health insurance" include payments
made for insurance, health care plans, or nonprofit health service plan
contracts which provide benefits for hospital, surgical, and medical care,
but do not include payments made for coverage which is:

a. Limited to disability or income protection coverage;
b. Automobile medical payment coverage;
C. Supplemental to liability insurance;

d. Designed solely to provide payments on a per diem basis, daily
indemnity, or nonexpense-incurred basis; or

€. Credit accident and health insurance.
Except in determining eligibility for the medicare savings programs,

medical expenses for necessary medical or remedial care may be
deducted only if each is:

a. Documented in a manner which describes the service, the date of
the service, the amount of the cost incurred, and the name of the
service provider;

b. Incurred by a member of a medicaid unit in the month for which
eligibility is being determined;

C. Provided by a medical practitioner licensed to furnish the care;

d. Not subject to payment by any third party, including medicaid and
medicare;

432



10.

€. Not incurred for nursing facility services, swing-bed services, or
home and community-based services during a period of ineligibility
determined under section 75-02-02.1-33.1; and

f. Claimed.

Reasonable expenses such as food and veterinarian expenses
necessary to maintain a service animal that is trained to detect seizures
for a member of the medicaid unit.

Except for a support payment withheld from an extra check that is
disregarded, nonvoluntary child and spousal support payments may
be deducted if actually paid by a member of the medicaid unit.

The cost of premiums for long-term care insurance carried by an
individual or the individual's spouse may be deducted from income in
the month the premium is paid or prorated and deducted from income
the months for which the premium affords coverage. No premium
deduction may be made in determining eligibility for the medicare
savings programs.

Reasonable child care expenses, not otherwise reimbursed, may be
deducted to the extent necessary to permit a caretaker or a spouse to
work or participate in training.

With respect to each individual in the medicaid unit who is employed
or in training, but who is not aged, blind, or disabled, thirty dollars may
be deducted as a work or training allowance, but only if the individual’s
income is counted in the eligibility determination.

Except in determining eligibility for the medicare savings programs,
transportation expenses may be deducted if necessary to secure
medical care provided for a member of the medicaid unit.

Except in determining eligibility for the medicare savings programs, the
cost of remedial care for an individual residing in a specialized facility,
limited to the difference between the recipient’s cost of care at the facility
and the regular medically needy income level, may be deducted.

A disregard of twenty dollars per month is deducted from any income,
except income based on need, such as supplemental security income
and need-based veterans’ pensions. This deduction applies to all aged,
blind, and disabled applicants or recipients, provided that:

a.  When more than one aged, blind, or disabled person lives together,
no more than a total of twenty dollars may be deducted;

b. When both earned and unearned income is available, this
deduction must be made from unearned income; and
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C.  When only earned income is available, this deduction must be
made before deduction of sixty-five dollars plus one-half of the

remaining monthly gross income made under subdivision b of
subsection 13.

11. Reasonable adult dependent car expenses for an incapacitated or
disabled adult member of the medicaid unit may be deducted to
the extent necessary to permit a caretaker or a spouse to work or
participate in training.

12. The cost to purchase or rent a car safety seat for a child through age ten
is allowed as a deduction if a seat is not otherwise reasonably available.

13. The deductions described in this subsection may be allowed only on
earned income.

a. For all individuals except aged, blind, or disabled applicants or
recipients, deduct:

(1) Mandatory payroll deductions and union dues withheld, or
ninety dollars, whichever is greater;

(2) Mandatory retirement plan deductions;
(3) Union dues actually paid; and

(4) Expenses of a nondisabled blind person, reasonably
attributable to earning income.

b. For all aged, blind, or disabled applicants or recipients, deduct
sixty-five dollars plus one-half of the remaining monthly gross
earned income, provided that, when more than one aged, blind,
or disabled person lives together, no more than sixty-five dollars,
plus one-half of the remaining combined earned income, may be
deducted.

14. A deduction may be made for the cost of services of an applicant’s
or recipient’s guardian or conservator, up to a maximum equal to five
percent of countable gross monthly income excluding nonrecurring
lump sum payments.

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 1993; July 1, 2003; June 1, 2004.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02

75-02-02.1-40. Income levels.
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Levels of income for maintenance shall be used as a basis for
establishing financial eligibility for medicaid. @ The income levels
applicable to individuals and units are:

a.

b.

(1)

()

Categorically needy income levels.

fer Family coverage income levels established in the
medicaid state plan are applied to the family coverage group;
eppticable-to-a-family-of-the-size-invelved. The family size
is increased for each unborn child when determining the
appropriate family size.

Except for individuals subject to the nursing care income
level, the income level for categorically needy aged, blind,
or disabled recipients is that which establishes supplemental
security income eligibility.

Medically needy income levels.

(1)

()

Medically needy income levels established in the medicaid
state plan are applied when a medicaid individual or unit
resides in the individual's or the unit's own home or in a
specialized facility, and when a medicaid individual has been
screened as requiring nursing care, but elects to receive
home and community-based services. The family size
is increased for each unborn child when determining the
appropriate family size.

The nursing care income level shall be fifty dollars per month
and applied to a resident receiving care in a nursing facility, an
intermediate care facility for the mentally retarded, the state
hospital, the Anne Carlsen facility, a residential treatment
facility accredited by the joint commission on accreditation
of healthcare organizations, or receiving swing-bed care in a
hospital.

The community spouse income level for a medicaid eligible
community spouse is subject to subdivision a, paragraph 1
of subdivision b, or subdivision c. The level for an ineligible
community spouse is the greater of two thousand two
hundred sixty-seven dollars per month or the minimum
amount permitted under section 1924(d)(3)(c) of the Act
[42 U.S.C. 1396r-5(d)(3)(C)], as adjusted pursuant to section
1924(qg) of the Act [42 U.S.C. 1396r-5(g)].

The income level for each ineligible family member in
a spousal impoverishment prevention case is equal to
one-third of an amount determined in accordance with section
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2.

1924(d)(3)(A)(i) of the Act [42 U.S.C. 1396r-5(d)(3)(A)(i)],
less the monthly income of that family member. For purposes
of this paragraph, "family member" has the meaning given in
subsection 1 of section 75-02-02.1-24.

C. Poverty income level.

(1)

@)

(4)

()

(7)

The income level for pregnant women and children under
age six is equal to one hundred and thirty-three percent of
the poverty level applicable to a family of the size involved.
The family size is increased for each unborn child when
determining the appropriate family size.

Qualified medicare beneficiaries. The income level for
qualified medicare beneficiaries is equal to one hundred
percent of the poverty level applicable to the family of the
size involved. The income level applies regardless of living
arrangement.

The income level for children aged six to nineteen is equal
to one hundred percent of the poverty level applicable to a
family of the size involved. The family size is increased for
each unborn child when determining the appropriate family
size.

The income level for transitional medicaid benefits is equal
to one hundred and eighty-five percent of the poverty level
applicable to a family of the size involved. The family size
is increased for each unborn child when determining the
appropriate family size.

The income level for qualified working and disabled
individuals is equal to two hundred percent of the poverty
level applicable to the family of the size involved. The income
level applies regardless of living arrangement.

The income level for specified low-income medicare
beneficiaries is equal to one hundred twenty percent, of
the poverty level applicable to a family of the size involved.
The income level applies regardiess of living arrangement.

The income level for qualified individuals is equal to one
hundred thirty-five percent of the poverty level applicable
to a family of the size involved. The income level applies
regardless of living arrangement.

Determining the appropriate income level in special circumstances.
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A child who is away at school is not treated as living independently,
but shall be allowed the appropriate income level for one during
all full calendar months. This is in addition to the income level
applicable for the family unit remaining at home.

A child who is living outside of the parental home, but who is not
living independently, or a spouse who is temporarily living outside of
the home to attend training or college, to secure medical treatment,
because of temporary work relocation required by an employer, or
for other reasons beyond the control of the spouse, shall be allowed
a separate income level during all full calendar months during which
the child or spouse lives outside the home. No separate income
level is otherwise available.

During a month in which an individual enters a specialized facility
or leaves a specialized facility to return home, the individual
shall be included in the family unit in the home for the purpose
of determining the family size and the appropriate income level.
An individual residing in a specialized facility shall be allowed
the medically needy income level for one during all full calendar
months in which the individual resides in the facility.

During a month in which an individual with eligible family members
in the home enters or leaves a nursing facility to return home,
or elects to receive home and community-based services or
terminates that election, the individual shall be included in the
family unit in the home for the purpose of determining the family
size and the appropriate medically needy income level. An
individual in a nursing facility shall be allowed fifty dollars to meet
maintenance needs during all full calendar months in which the
individual resides in the nursing facility. A recipient of home and
community-based services shall be allowed the medically needy
income level for one during all full calendar months in which the
individual receives home and community-based services.

For an institutionalized spouse with an ineligible community
spouse, the fifty dollar income level is effective in the month of
entry, during full calendar months, and in the month of discharge.
The ineligible community spouse and any other family members
remaining in the home shall have the income levels described in
paragraphs 3 and 4 of subdivision b of subsection 1.

For a spouse electing to receive home and community based
services, who has an ineligible community spouse, the medically
needy income level for one is effective in the month the home and
community-based services begin, during full calendar months,
and in the month the home and community-based services are
terminated. The ineligible community spouse and any other family
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members remaining in the home shall have the income levels
described in paragraphs 3 and 4 of subdivision b of subsection 1.

g- An individual with no spouse, disabled adult child, or child under

age twenty-one at home who enters a nursing facility may receive
the medically needy income level for one if a physician certifies
that the individual is likely to return to the individual's home
within six months. The six-month period begins with the first full
calendar month the individual is in the nursing facility. If, at any
time during the six-month period, the individual’'s status changes
and the stay in the nursing facility is expected to exceed the six
months, the individual may have only the nursing care income
level beginning in the month following the month of the status
change. An individual may receive the medically needy income
level for only one six-month period per stay in a nursing facility. If
an individual is discharged, then readmitted to a nursing facility,
there must be a break of at least one full calendar month between
the periods of institutionalization in order for the new stay to be
considered a new period of institutionalization.

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 1993; July 1, 2003; June 1, 2004.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02

75-02-02.1-41. Deeming of income. Excess income is the amount of
net income remaining after allowing the appropriate disregards, deductions, and
medicaid income level.

1.

Twenty-five percent of the excess income of an ineligible medicaid unit
shall be deemed available during any full calendar month an eligible
member of the medicaid unit receives services in a specialized facility.

No income may be deemed to a supplemental security income recipient
in a specialized facility or receiving home and community-based
services as such a recipient's maintenance needs are met by the
supplemental security income grant.

If subdivision a or b applies, the excess income of an individual in
nursing care, an intermediate care facility for the mentally retarded, the
state hospital, or the Anne Carlsen facility, receiving swing bed care in
a hospital or receiving home and community-based services may be
deemed to the individual's legal dependents to bring their income up to
the appropriate medically needy er-pevertytevel income level.

a. The legal dependents who are also eligible for medicaid do not
receive a temporary assistance for needy families payment or
supplemental security income. In these circumstances, income
may be deemed only to the extent it raises the legal dependents’
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income to the appropriate medically needy er-poverty-tevet income
level.

b. The legal dependents are ineligible for medicaid or choose not to
be covered by medicaid. In these circumstances, income may
be deemed only to the extent it raises the legal dependents’ net
income to the appropriate community spouse or family member
income level.

(1) Income of the institutionalized or home and community-based
spouse may be deemed to an ineligible community spouse
only to the extent that income is made available to the
community spouse.

(2) Excess income shall be deemed to family members in
spousal impoverishment cases, up to the family members’
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