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CORRECTIONS, PAROLE, AND
PROBATION

CHAPTER 113

SENATE BILL NO. 2127

(Senators Heitkamp, Thane)
(At the request of the Department of Corrections and Rehabilitation)

CORRECTIONAL FACILITIES

AN ACT to amend and reenact sections 12-44.1-01, 12-44.1-02, 12-44.1-03,
12-44.1-04, 12-44.1-05, 12-44.1-06, 12-44.1-06.1, 12-44.1-07, 12-44.1-08,
12-44.1-09, 12-44.1-10, 12-44.1-11, 12-44.1-12, 12-44.1-13, 12-44.1-14,
12-44.1-15, 12-44.1-17, 12-44.1-18, 12-44.1-18.1, 12-44.1-18.2, 12-44.1-19,
12-44.1-20, 12-44.1-21, 12-44.1-22, 12-44.1-24, 12-44.1-25, 12-44.1-26, and
12-44.1-27, relating to correctional facilities; and to repeal sections 12-44.1-16
and 12-44.1-23, relating to jails and regional corrections centers; and to
provide a penalty.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 12-44.1-01 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-01. Definitions. As used in this chapter:

1. “Ciy o means a continement facHity established and maintatnred by a
etty-

2 “County ottt means a confinement factity established and mainrtatnred by
a eeunty- "Correctional facility" means a city or county jail or detention
center, regional corrections center, or juvenile detention center for the
detention or confinement of persons in accordance with law. The use of
the term does not imply and may not be used to require the provision of
services including treatment, counseling, vocational, or educational
services, except as may otherwise be required or provided for under this

chapter.

3= 2. "Inmate” means any person, whether sentenced or unsentenced, who is
detained or confined in a jats regienral cerrections center o juventle
detention center correctional facility.

4- 3. "Jail" means a correctional facility, including a county or city jail or a
regional corrections center.

5 4. SJaH administrater- "Administrator” means the sheriff, chief of police,
administrator, superintendent, director, or other individual serving as the
chief executive officer of a jaH; regioral corrections centers oF juvenrte
detentier center correctional facility.
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6- 5. =Ja#H "Correctional facility staff" means custeegtat correctional personnel
with titles such as jailer, deputy, counselor, correctional officer, or any
other title, whose duties include the ongoing supervision of the inmates
N a et regleRst cefrecHBnRs certer oF juvenRdHe deterten center
correctional facility.

+ 6. "Juvenile detention center” means a publicly or privately established and
maintained correctional facility for the cenfirement detention of juvenite
ipmates juveniles. The term does not include the North Dakota youth
correctional center.

8 7. "Regional corrections center" means a correctional facility established
and maintained by more than one county or city, or a combination of

counties and cities, for the confinement of theH inmates; e+ & eouhty of
ety faciity centractnhg to confine the inmates of sther ceunttes and
"Trained correctional facility staff" means correctional personnel who

have completed a course of training approved by the department of
corrections and rehabilitation.

|

SECTION 2. AMENDMENT. Section 12-44.1-02 of the 1995 Supplement
to the North Dakota Century Code is amended and reenacted as follows:

12-44.1-02. Establishing 4a#s correctional facilities - Ja# Correctional facility
contracts - Regional corrections centers. For the confinement of lawfully committed
persons, the governing body of a county or city shall do or shall participate in the
doing of, one of the following:

1. Establishing and maintaining a fa# correctional facility at county or city
expense.

2. Contracting for ja# correctional facility services and use of jaH
correctional facilities with another county or city maintaining a jat; wh
a regional cefreetions centers correctional facility or with the state or
federal government.

3. Establishing and maintaining, pursuant to chapter 54-40 and this
chapter, a regionrat cerrectons center correctional facility in conjunction
with other counties and cities.

A county or city may adgeieraty contract with a county or city of another state for
the confinement of lawfully committed county or city inmates from that state in a
North Dakota jaH e+ juvenHe detenttor center correctional facility, or for the
confinement of lawfully committed North Dakota inmates in a county or city
correctional facility of such other state. A city or county may contract with another
correctional facility in this state for correctional services for purposes of safety,
security, health and medical reasons, or for correctional facility administration. A
city_or county may contract for the confinement of inmates lawfully sentenced by a
tribal court. A city or county may contract for aeui faH serviees anre juvenite
detentior correctional facility services with a privately operated jait faeility of
jovente detentier center correctional facility. Contracts with private agencies
providing aet i er juvenrtHe deterton correctional facility services may be entered
into for up to seven years.
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SECTION 3. AMENDMENT. Section 12-44.1-03 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-03. Safety andanitation.

1.

Each ja# correctional facility shall comply with state and local fire,
sanitation, safety, and health codes.

The gevernirg bedy administrator of a fa# correctional facility, to
ensure adequate fire protection, shall install firefighting equipment at
appropriate locations throughout the ja# correctional facility.

Each fa# correctional facility shall have a smoke detection system
approved by the state fire marshal and tested on a regular basis.

Designated exits shaH must permit prompt evacuation of inmates and
fatt correctional facility staff in an emergency.

SECTION 4. AMENDMENT. Section 12-44.1-04 of the 1995 Supplement
to the North Dakota Century Code is amended and reenacted as follows:

12-44.1-04. Administration - Organization - Management. The gevernthg
bedy administrator of each jaH correctional facility shall:

1.

Formulate an operations manual, available to all fya# correctional facility
staff, which delineates the written policies and procedures for operating
and maintaining the ja# correctional facility.

Review and update all policies and procedures in the operations manual
at least annually.

Specify a stagle faH an administrator in the operations manual to whom
all & correctional facility staff are responsible. The operations manual
shall include the ja# administrator's duties, responsibilities, and authority
for the management of the jaH correctional facility staff, inmates,
programs, and physical plant.

Ensure that aH faHtme taH correctional facility staff who work in direct
and continuing contact with inmates receive jaH maRagement
correctional facility training as determined and foreed approved by the
department of corrections and rehabilitation ef sueh ether tratring as
appreved by the department of corrections and rehabiitatien.

SECTION 5. AMENDMENT. Section 12-44.1-05 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-05. Mealpayments. A ja# An administrator or faH correctional
facility staff member receiving lump sum monthly payments for providing inmate
meals shall submit an itemized account of the meal expenses to the governing body
of the ja# correctional facility. Any amount of the monthly payment in excess of the
itemized account shall be returned to the general operating fund or be given as
salary to the person providing the meals, as determined by the governing body of the
faHt correctional facility.

SECTION 6. AMENDMENT. Section 12-44.1-06 of the 1995 Supplement
to the North Dakota Century Code is amended and reenacted as follows:
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12-44.1-06. Grades of ja#+ correctional facilities.

1. The department of corrections and rehabilitation shall, following
inspection pursuant to section 12-44.1-24, grade fjaHs correctional
facilities as to length of allowable inmate confinement based upon
construction, size, and usage, as follows:

a. "Grade one" means a fa# correctional facility for confining inmates
not more than one year.

b. "Grade two" means a fat correctional facility for confining inmates
not more than ninety days.

c. "Grade three" means a ja#H correctional facility for confining
inmates not more than ninety-six hours.

2. The length of confinement of a prisoner may be temporarily increased
on a case-by-case basis in grade one and grade two faHs correctional
facilities upon the request of the jaH administrator and the approval of
the department of corrections and rehabilitation.

SECTION 7. AMENDMENT. Section 12-44.1-06.1 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-06.1. —JailCorrectional facilities standards. Grade two and grade
three jaHs correctional facilities do not need to provide outdoor recreation areas,
centact HsHatien areas; or exercise rooms separate from dayrooms. Correctional
facilities _may allow contact visitation subject to the safety, security, and
administration requirements of the correctional facility.

SECTION 8. AMENDMENT. Section 12-44.1-07 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-07. Who may beonfined in ja# correctional facilities. The following
persons may be confined in a ja# correctional facility:

1. Persons charged with offenses or ordered by a court to be detained for
trial.

2. Persons committed by a court to confinement in order to secure their
attendance as witnesses at the trial of any criminal cause.

3. Persons sentenced to imprisonment upon conviction of an offense, and
any other person committed or detained as authorized by law.

SECTION 9. AMENDMENT. Section 12-44.1-08 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-08. Confinement of state andfederal inmates.

1. Grade one paHs correctional facilities may contract for the confinement
of persens septenced to imprHsonment i the state penptentary offenders
in the custody of the department of corrections and rehabilitation if
sufficient room is not available at the penitentiary, for purposes of safety,
security, discipline, medical care, or when the department of corrections




Corrections, Parole, and Probation Chapter 113 5

2.

and rehabilitation determines it may be in the best interests of the
offender or the department of corrections and rehabilitation.

AH jaHs; A correctional facility to which afy a person is sent or
committed by legal process issued by or under the authority of the
United States; shall receive such m#ate person into custody for safe
detention until discharged under federal law.

+he United States shalt be charged; for the conrfirement of Hs inmates;
the ameunt actoaly regutred and expended by the faH mainrtainring the
federat irmatess A correctional facility detaining or confining federal
inmates is entitled to compensation in accordance with fee schedules
established by the United States.

Repeated by S 4985; eh- 169; § 3-

Wherever regutred to 60 So by aRy Ynted States ofieer a faH
atministrater of jaH staff member shall make eut under eath a Hst of
federat inmates i custedy; with the date of commitmenty by whem
committeds and for what offenses: Sueh Hst shall be transmitted to the
Unatted States distret eourt jHage of the distHet v which the aH is
located:

ARy A grade one or grade two jaH correctional facility may be used for

the satekeepirg detention of a fugitive from justice in accordance with
any act of Congress or_the laws of another state. Sueh o shaH be The
correctional facility is entitled to reasonable compensation from the
officer or jurisdiction regaining custody of the fugitive.

SECTION 10. AMENDMENT. Section 12-44.1-09 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-09. Housing ofinmates. In grade one and grade two fjaHs
correctional facilities and, where practicable, in grade three jaHs correctional

facilities, the following groups of inmates must be housed separately from each other:

1.

2.

Female inmates from male inmates.
Juveniles from adults.

Persons detained for hearing or trial from inmates under sentence of
imprisonment, unless authorized to be housed together by the jaH
administrator for security, order, or rehabilitation.

Persons detained for hearing or trial or under sentence of imprisonment
from detatred withresses and eother persens detained ohrder e
eemmtent persons otherwise detained by order of the court, unless
authorized to be housed together by the ja# administrator for security,
order, or rehabilitation.

Mentally disturbed inmates and other inmates with spectad needs as
Ueteried by the faf atmiristator frofm the remadnder of the &

fon, uress autherized to be housed tegether by the o
athristrator for Seeurty; erder o rehabittatten- Inmates who may
have special needs as determined by the correctional facility or whose
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behavior may present a serious threat to the safety or security of the
correctional facility, the staff, the inmate, or other inmates.

6 Spectd MaRagerent IRates whese behawtor Dresemts a sereus threat
the safety and sceurity of the (ot the inmate; the staff; er the generat
HRate poptiatien fromm the remathrder of tie rat pepulaton:

SECTION 11. AMENDMENT. Section 12-44.1-10 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-10. Detained witnesses andpretrial detainees. Detained witnesses
and persons held in custody awaiting arraignment or trial sha may not be restricted
in their activities to any extent greater than required to maintain order and security
and to assure appearance at arraignment or trial. Witnesses and pretrial detainees
shall not be required to do labor other than keeping their living areas clean nor shall
they be required to participate in jya# correctional facility programs.

SECTION 12. AMENDMENT. Section 12-44.1-11 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-11. Commitmentpapers - Copies - Endorsement. When an inmate is

confined by virtue of any process directed to the jaH administrator and the process
requires a return to the court from which it was issued, the ja# administrator shall
keep a copy of the process with the return made thereon. The copy, certified by the
faH administrator, shaH be is prima facie evidence of kis the administrator's right to
retain the inmate in custody. All steh instruments or copies by which an inmate is
committed or released shall be endorsed and filed by the fa# administrator. The file
and its contents shall be delivered to the {a# administrator's successor.

SECTION 13. AMENDMENT. Section 12-44.1-12 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-12. Inmate personal property. A written, itemized inventory of all
personal property taken from an inmate at the time of admission shall be made by
jatt correctional facility staff. Swek The property, including money and other
valuables, shall be secured and the inmate given a receipt for all property to be held
until the inmate's release unless the inmate requests a different disposition in writing.
Upon release, the items of inmate personal property shall be compared with the
inventory list, and the inmate shall sign a receipt for the property's return. If the
inmate is released for transfer to another {a# ef correctional facility, the correctional
officer transporting the inmate shall sign the receipt. The releasing {a# correctional
facility shall maintain a copy of the property receipt for its files.

SECTION 14. AMENDMENT. Section 12-44.1-13 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-13. Supervision of inmates.

1. Inmates shall be supervised on a twenty-four-hour basis by trained ja#
correctional facility staff.

2. JaH Correctional facility staff shall be located in such proximity to
inmate living areas to permit the staff to hear and respond promptly to
calls for help.




Corrections, Parole, and Probation Chapter 113 7

3. Each ja# correctional facility shall provide for the personal observation
of inmates on an irregular but frequent schedule.

4. Each ja# correctional facility shall maintain sufficient staff to perform all
functions relating to the security, control, custody, and supervision of
inmates.

5. A matrer correctional facility female staff member shall be available at
all times during which a female inmate is confined.

6. Inmates shall be prohibited from supervising, controlling, or exerting any
authority over other inmates.

7. The jaH adwmintstrater correctional facility shall maintain a daily written
record of information concerning inmates as presertbed by rHe.

SECTION 15. AMENDMENT. Section 12-44.1-14 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-14. Inmate rights. Fhe geverrirg bedy Subject to reasonable safety,
security, discipline, and correctional facility administration requirements, the

administrator of each fa# correctional facility shall:

1. Ensure ard facHiate the Hght of inmates t& have confidential access to
attorneys and their authorized representatives.

2. Ensure that inmates are not subjected to discrimination based on race,
national origin, color, creed, sex, economic status, or political belief.

3. Ensure equal access by male and female inmates to programs and
services available through the correctional facility.

4. Ensure access to mail, telephone use, and visitors.

5. Ensure that inmates are properly fed, clothed, and housed.

6. Ensure that inmates have adequate medical care.

7. Ensure that inmates may reasonably exercise their religious beliefs.

SECTION 16. AMENDMENT. Section 12-44.1-15 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-15. SearchesSearches of inmates shettd may only be conducted:

1. Be cenducted se as te avetd Without undue or unnecessary force;
embBarrassment; or indignity to the mehweuat person searched.

2. Be conducted ne mere freguenty thanr When reasonably necessary to
control contraband in the institution or to recover missing or stolen

property.

SECTION 17. AMENDMENT. Section 12-44.1-17 of the North Dakota
Century Code is amended and reenacted as follows:
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12-44.1-17. Inmate educational and counseling programs. +he goeverring
body of ecach grade ehe and grade twe jaH shalt fermulate a planr whereby A
correctional facility may utilize the resources of the community are utiized to
provide inmates with available educational, vocational, counseling, and work release
opportunities. Eaeh jaH admiristrater shal A correctional facility may, if possible,
and subject to reasonable safety, security, discipline, and correctional facility
administration requirements, provide opportunities for access to available religious,
mental health, alcoholism, and addiction counseling by inmates desirous of such
counseling.

SECTION 18. AMENDMENT. Section 12-44.1-18 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-18. Inmate work programs. Fhe goeverrinrg body of a grade enre jat
shalt A correctional facility may maintain a written inmate work assignment plan

that provides for inmate employment, subject to the number of work opportunities
available and the maintenance of ja# seeu+ty reasonable safety, security, discipline,

and correctional facility administration requirements. The inmate work plan shah
may provide for inmate employment in ja# correctional facility maintenance and
operation, in public works projects, aré or in varHeds community service projects.

SECTION 19. AMENDMENT. Section 12-44.1-18.1 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-18.1. Inmate work releaseprogram. Fhe goverring body ef a ety of
eourty; with the cercurrence of atfeeted partess A correctional facility may provide
for a work release program for inmates eerfired hr a ety of couhty penral instituton
unless the court has ordered that an inmate may not receive work release. Work
release projects may include public service and community service projects, and may
utilize any particular skill or trade of participating inmates. At the diseretion of the
feege with jprsdiction over a parteipatng inmate; for every eight hours of work by
& participating infmate; the inmate-s period of confinement shall be reduced by twe
days- The geverntrg boedy correctional facility shall take measures to maintain ja#

seeurity ameng partetpating irmates correctional facility security and safety and to
protect the safety of the public.

SECTION 20. AMENDMENT. Section 12-44.1-18.2 of the 1995
Supplement to the North Dakota Century Code is amended and reenacted as
follows:

12-44.1-18.2. Work release program - Room and board costs to be paid by
inmate. Any inmate who participates in a work release program shall pay the
governing body ef the faH er regional cerreetion center correctional facility for the
room and board costs incurred by the inmate while confined in the jaH e+ regionat
cerreetion correctional facility. The jaH administrator shall determine the amount of
meal and lodging costs to be paid by the inmate. The amount may not exceed ten
dollars per day or the funds earned by the inmate, whichever is less.

SECTION 21. AMENDMENT. Section 12-44.1-19 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-19. Removal of inmate in emergency not an escape. If a jaH
correctional facility or any adjoining building shall be on fire or another emergency
occurs, and the inmates may be exposed to danger, the ja# correctional facility staff
shall remove the inmates to a place of safety, and there confine them as long as
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necessary to avoid the danger. The removal and confinement shall not be deemed
an escape of such inmates.

SECTION 22. AMENDMENT. Section 12-44.1-20 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-20. Punishment of inmate. A jaH admiristrator of jaH staf member

FeerHrg Charge of an mate ohder HHS chapter may Wse orby Sueh means as are
neeessary to eohtrel inmate behavieor H an inmate confined ik any faH is diserdery
of wHiaHy destreys 1ot propertys the e atiristrator may caduse e irmate to be
seedred of kept 1 seltary confirement for nrot mere thah three days for any ere
offepse- A correctional facility shall adopt rules for safety, security, discipline, and
correctional facility administration. If an inmate violates any of the rules of a
correctional facility, the correctional facility may impose disciplinary sanctions in
accordance with its rules.

SECTION 23. AMENDMENT. Section 12-44.1-21 of the North Dakota
Century Code is amended and reenacted as follows:

12-44.1-21. Prohibited acts. A jaH administrater e+ a member of the ot
staft shal be gutty of a class A misdemeanor H ke or she knewinrghs

1. Haees or keeps male and female inmates tegether in the same ecell unless
they are husbanrd and wier [t is unlawful to deliver or administer any
alcoholic beverage or controlled substance to a person detained in a
correctional facility except for the delivery or administration of
controlled substances or alcoholic beverages in accordance with the
orders or prescription of a licensed physician and the approval, except in
emergency circumstances, of the correctional facility administrator.

2. GHes: sels or dehvers B aty inmates for aty GRuSe whatever afRy
aleohelie beverage unless preseribed by a physiclan: ARy ether person,
ether than a phystetan e+ persen under the directen of a phystctan; whe
gives: sels; er delivers an alechsele beverage te an inmate shal be guilty
of a class A misdemeanor A person detained in a correctional facility
may not possess any controlled substance or alcoholic beverage unless
the substance or beverage is prescribed in accordance with the
prescription or orders of a licensed physician, and the approval, except
in emergency circumstances, of the correctional facility administrator.

3. Uses eorporal punishment agathst ar inrmates A person, other than an
official or employee of the correctional facility, who violates subsection 1
by delivering or administering a controlled substance is guilty of a
class B felony. An official or employee of the correctional facility who
violates subsection 1 by delivering or administering a controlled
substance is quilty of a class A felony. A person who violates
subsection 1 by delivering alcoholic beverages is quilty of a class A
misdemeanor.

4. Uses physicat foree except as neeessary for self-defense or eontrel of
irmates; protecton of anether person from Hninent physiead attaek; e+
the prevention ef Hot e+ eseaper A person who violates subsection 2 by
possessing a controlled substance is guilty of a class B felony. A person
who violates subsection 2 by possessing alcoholic beverages is guilty of a
class A misdemeanor.
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5. As _used in this section, "controlled substance" is as defined in
subsection 6 of section 19-03.1-01, and includes counterfeit substances as
defined in subsection 7 of section 19-03.1-01.

SECTION 24. AMENDMENT. Section 12-44.1-22 of the 1995 Supplement
to the North Dakota Century Code is amended and reenacted as follows:

12-44.1-22. Jail Correctional facility register - Contents. Each jaH
administrator is responsible for a fa# correctional facility register in which must be
entered such inmate information on such forms as the department of corrections and
rehabilitation shall prescribe by rule.

SECTION 25. AMENDMENT. Section 12-44.1-24 of the 1995 Supplement
to the North Dakota Century Code is amended and reenacted as follows:

12-44.1-24. Jail Correctional facility standards - Inspections. The
department of corrections and rehabilitation shall:

1. Prescribe rules establishing minimum standards for the construction,
operation, and maintenance of public or private juverHe detenton
centers; county and ety jalsy and regional cerrectons centers
correctional facilities.

2. Prescribe rules for the care and treatment of inmates.

3. Cause rules and regulations to be made available to inmates or be
posted in at least one conspicuous place in each taHs juvenHe detention
Center: oF regional correctons center and i each cel or cellblock where
they may be read by irmates correctional facility.

4. Appoint a fait correctional facility inspector qualified by special
experience, education, or training to inspect each jat; jsverHe detepton
center; and regional cerrectons center correctional facility at least once
each year to determine if the rules and regulations have been complied
with. Inspection shalt must include; bttt ret be hmited te; health and
safety, fire and life safety, security, rehabilitation programs, recreation,
treatment of persons confined, and personnel training.

SECTION 26. AMENDMENT. Section 12-44.1-25 of the 1995 Supplement
to the North Dakota Century Code is amended and reenacted as follows:

12-44.1-25. Inspection report - Notice of noncompliance -Hearing.
1. A written report of each inspection pursuant to section 12-44.1-24 shall

be made by the ja# correctional facility inspector within thirty days
following each inspection.

2. Copies of the report must be sent by the jaH correctional facility
inspector to the gevernirg bedy administrator responsible for the jaik
jeventte detentiton centers of regional cerreetons center correctional
facility and must also be submitted to the department of corrections and
rehabilitation for review.

3. The inspection report must specify those respects in which a jats juvente
detentionr center; of regienal correctons center correctional facility does
or does not comply with the required minimum standards and rules.
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The inspection report of noncompliance must specify the time limits
within which such standards or rules are to be met, with consideration
being given to the magnitude or seriousness of the deficiencies and their
potential effects on the health and safety of inmates, the cost of
correction, and other information deemed relevant by the department of
corrections and rehabilitation.

Where the nature and extent of deficiencies are such that an immediate
order of full or partial closure is deemed necessary by the department of
corrections and rehabilitation to preserve the health and safety of
inmates, the period of time for correction may be dispensed with and an

order of immediate full or partial closure may be issued by the

department of corrections and rehabilitation.

Within thirty days after receipt of a notice or order of immediate closure,
the geverrirg bedy administrator of a jais juverHe detentier cepter oF
regtorat correcHons certer correctional facility may request a review of
the determination by the department of corrections and rehabilitation
pursuant to chapter 28-32. The review must be heard not more than
forty-five days following the request, unless the period is extended by the
department of corrections and rehabilitation.

SECTION 27. AMENDMENT. Section 12-44.1-26 of the 1995 Supplement
to the North Dakota Century Code is amended and reenacted as follows:

12-44.1-26. JailCorrectional facility variances.

1.

AH feHs; juvenite detenton centers; and regional cerrectons centers A
correctional facility shall comply with the requirements of the rules anré
regutations prefrutgated adopted by the department of corrections and
rehabilitation unless a variance has been granted by the department of
corrections and rehabilitation. Any request for a variance must be in

writing and must cite the rule in question, the reasons for requesting the
variance, the period of time for the variance, and an explanation of how

the policy of the rule will be served without strict compliance with the
rule.

The department of corrections and rehabilitation may grant a variance if
it is determined that:

a. Compliance with the rule would cause extreme hardship as a result
of circumstances which are unique to the jai; juvenite detentien
Center; of regional corrections center correctional facility.

b, The ratk juverte deterton certer 6+ regtonal correcHens Certer eant
ard correctional facility will substantially comply with the policy of
the rule during the time of the variance from the rule.

The department of corrections and rehabilitation shall give written
reasons for granting or denying a variance request.

In previously existing pHss juvenHe detertien centerss oF regional
cerrectons centers correctional facilities where specific rules cannot be
complied with because of alleged difficulty or undue hardship, exception

to specific physical plant rules must be made if the intent of the rule is
met and security, supervision of prisoners, established programs, or the
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safe, healthful, or efficient operation of the jat; juverHe deteption center
of regiohat ceorrecHons center correctional facility is not seriously
affected.

SECTION 28. AMENDMENT. Section 12-44.1-27 of the 1995 Supplement
to the North Dakota Century Code is amended and reenacted as follows:

12-44.1-27. Corrective action - Enforcement.

1. Upon receipt of an inspection report stating noncompliance, the
geverntrg bedy administrator of a s juverHe detentten center of
regionrat corrections center correctional facility shall promptly meet with
the department of corrections and rehabilitation's inspection personnel to
consider the inspection report. The governing body shall then initiate
appropriate corrective action within ninety days following receipt of the
inspection report, or may voluntarily close the jai; joventHe deterton
center; o+ regiohral cerecHons center correctional facility or the
objectionable portion.

2. If the governing body of a jaik juverHe deteptior centers of regional
correctons center correctional facility fails to initiate corrective action
within ninety days after receipt of the inspection report and notice of
noncompliance, or fails to close the jaH; juvenHe detertonr center oF
regtonrat cerrections center correctional facility or objectionable portion,
the director of the department of corrections and rehabilitation is
authorized to petition the district court of the judicial district in which
themjweﬂ#ede%eﬂﬂeﬁeeﬁ%eihﬁmg-MC-eﬁeeﬁeﬁsc-eme*
correctional facility is located to order the initiation of corrective action
or the closure of the jaHy juovertte detenrton center; of regiohat
correctons center correctional facility. The petition to the district court
must include the inspection report regarding the jaH; jsvenHe deterton
center; oF regional corrections center correctional facility. The governing
body shall have twenty days to respond to the petition and shall serve a
copy of the response on the director of the department of corrections
and rehabilitation by certified mail.

3. A hearing must be held on the petition of the department of corrections
and rehabilitation before the district court. An order must be rendered
by the district court which dismisses the petition, directs that corrective
action be initiated in some form by the governing body, or directs the
closure of the jaik juverHe detentton centers of regional cerrectons
center correctional facility.

SECTION 29. REPEAL. Sections 12-44.1-16 and 12-44.1-23 of the North
Dakota Century Code are repealed.

Approved March 21, 1997
Filed March 21, 1997
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CHAPTER 114

SENATE BILL NO. 2108
(Senator C. Nelson)
(Representative DeKrey)
(At the request of the Department of Corrections and Rehabilitation)

PENITENTIARY FACILITIES AND INMATES

AN ACT to amend and reenact sections 12-47-01, 12-47-02, 12-47-18.1, 12-47-34,
12-47-36, 12-48-15, and subsection 2 of section 29-27-07 of the North Dakota
Century Code, relating to penitentiary facilities and to inmate transfers,
escapes, records, and moneys; and to repeal section 32-22-36 of the North
Dakota Century Code, relating to writs for transfer of prisoners.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 12-47-01 of the North Dakota
Century Code is amended and reenacted as follows:

12-47-01. Penitentiary - Location - Purpose. The penitentiary located at the
city of Bismarck in the county of Burleigh skalt be is the general penitentiary and
prison of this state for the punishment and reformation of offenders against the laws
of this state in which all offenders who are sentenced to imprisonment therein shah
must be confined securely and employed and governed in the manner provided by
law. The director of the department of corrections and rehabilitation may establish
affiliated facilities at other locations throughout the state within the limits of
legislative appropriations.

SECTION 2. AMENDMENT. Section 12-47-02 of the North Dakota
Century Code is amended and reenacted as follows:

12-47-02. Withinr jorseietion of Bureigh Geunty Jurisdiction  over

penitentiary and affiliated facilities. The penitentiary and the grounds and premises

thereof, for the purpose of all judicial proceedings, shalt be deemed te be is within
and a part of the county of Burleigh, and the courts of satd that county shal have
jurisdiction of all crimes or public offenses committed within the same penitentiary.
The jurisdiction of a crime or public offense committed within an affiliated facility of

the penitentiary is in the county where the affiliated facility is located.

SECTION 3. AMENDMENT. Section 12-47-18.1 of the 1995 Supplement
to the North Dakota Century Code is amended and reenacted as follows:

12-47-18.1. Transfer of persons betweenstate correctional facilities. When

the warden determres that for purpeses of safety of other inmates of the gererat
public o+ for discipline o+ medicad care o when i the best interest of the irmate of
the facHity i which the irmate is hedsed; the The warden may transfer the mmate
an offender to any facility under the warden's control or_contract to transfer an
offender to another correctional facility for purposes of safety, security, discipline,
medical care, or when the warden determines it may be in the best interests of the
public, the offender, or the penitentiary.

SECTION 4. AMENDMENT. Section 12-47-34 of the 1995 Supplement to
the North Dakota Century Code is amended and reenacted as follows:
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12-47-34. Escapedrom warden's custody - Warden may offer reward for
recapture - Payment ofreward. The warden, with the approval of the director of the
department of corrections and rehabilitation, may adopt amy measures deewmed
proper te atd 1 necessary for the detection and capture of persens offenders
escaping from the custody of the warden or_the department of corrections and
rehabilitation. Wher ar mate If an offender in the custody of the warden or the
department of corrections and rehabilitation escapes, the warden skhald may use
every all lawful means at the wardens eemmmand for the apprehension of sueh
persen; and for that purpese the offender. The warden may offer a reward ef not to
exceed one thousand dollars and not less than one hundred dollars for information
leading to suek apprehension of an offender who has escaped from the custody of
the warden or the department of corrections and rehabilitation.

SECTION 5. AMENDMENT. Section 12-47-36 of the 1995 Supplement to
the North Dakota Century Code is amended and reenacted as follows:

12-47-36. Cevainr pententiary mates' reeords Records confidential. +he
ehnical behavioral treatment medical and seecial recerds and materials of a
penttentary mmate; regardiess of souree; are confidenttad anrd prvieged anrd may
ret be iseltosed direcHy of indbecty to e nmate of aryone other than the parele
board; a puble or private treatment faciity; a recognized law enforcement agenrey:
and cthers enttted by law te recetve such iormaten: A State or federat eourt may
etrder the inspection of sueh confidential and prvileged reeords and materals: of
parts thereof: by individuals of organizatons having shown a proper legiimate

and reasen to IRspeet sueh reeerds anrd materalss The medical,
psychological, treatment, or social records of the department of corrections and
rehabilitation or its divisions or departments relating to persons in the custody or
under the supervision and management of the department of corrections and
rehabilitation must be kept confidential and may not be disclosed directly or
indirectly to any person, organization, or agency, except as otherwise provided in
this_section. A court may order the inspection of such records, or parts of such
records, upon application to the court and a showing that there is a proper and
legitimate purpose for the inspection of the records, with service of the application
on the department of corrections and rehabilitation and opportunity for the
department of corrections and rehabilitation to submit a written response.
Notwithstanding any other provisions of law relating to privilege or confidentiality,
records may be inspected by or disclosed to the following persons, organizations, or
agencies without prior application to the court: the governor; the pardon advisory
board, if the governor has appointed a pardon advisory board; the parole board:;
any_division, department, official, or employee of the department of corrections and
rehabilitation; another state receiving a parolee or probationer under the provisions
of chapter 12-56 or 12-56.1; a federal, state, reqgional, or county correctional facility
receiving physical custody of a person under the legal custody of the department of
corrections and rehabilitation; the employees in the office of the attorney general and
investigators, consultants, or experts retained by the state: the risk management
division of the office of management and budget for the purpose of investigating and
defending actions or claims under chapter 32-12.2; the state's attorney and district
court of the county where the judgment of conviction was entered:; a state or federal
court where a person in the custody or under the supervision of the department of
corrections and rehabilitation has commenced litigation and the records are relevant
to the litigation; or municipal, county, state, or federal law enforcement agencies. A
criminal defendant's presentence investigation report, together with any attachment
or addendum, is subject to rule 32 of the North Dakota Rules of Criminal
Procedure and any amendments made thereto. The parole board may permit the
inspection of a person's preparole report, or parts of the report, prepared for the
parole board. The employment status of a person in the custody of or under the
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supervision _and management of the department of corrections and rehabilitation
may be disclosed to an agency or official charged with the enforcement of child
support. Medical, psychological, or treatment records may be disclosed without
prior _application to the court to a public hospital or treatment facility, the

department of human services, or to a licensed private medical or treatment facility,
when necessary for the evaluation, treatment, or care of a person in the custody or
under the supervision of the department of corrections and rehabilitation.

SECTION 6. AMENDMENT. Section 12-48-15 of the 1995 Supplement to
the North Dakota Century Code is amended and reenacted as follows:

12-48-15. Disposition of moneysearned - Warden to keepaccount of money
earned byinmates - Investment in interest-bearingaccounts.

1. The warden of the penitentiary shall keep an account for each inmate.
Not more than fifty percent of an inmate's penitentiary earnings, as
provided by penitentiary rules, must be withheld from an inmate and
deposited in a separate account for the inmate to accumttate a sum of
merey and may not be made available to the inmate until the inmate's
release from the penitentiary, except as authorized by the warden. The
remainder of an inmate's earnings must be patd made available to the
inmate on a regular basis. AH mereys i the irmates accouht Must be
patd to the imate 1 ol whenr discharged-

2. Inmates may, in writing, authorize the warden or designee to deposit any
of their accumulated earnings from the prison industries, hobby, work
release, or any other prison program in an interest-earning account in
the Bank of North Dakota for the benefit of the inmate. The account
must be a two-signature account requiring the inmate's signature and
that of an authorized designated officer or employee of the state
penitentiary for withdrawal.

3. Other inmate meome of unds Hrom seurces cuiside of the pertentiary
may be direetly deposited or invested by the inmate i any bank of ether
organizatien; untess sentencirg StHputatiens; court orders; the irmates
cempetentys of other interests of the nmate requre that the warden
depesit such meome of furds or a portien thereof v the abevensted
Bark of North Dakota acceunt tor the immates bernelt and protechon
Before making such a depesit of funrds oF eome Hom seurees outside
of the peptentary for the inmates bereft anrd pretectHon; e warder
st receive the approvat of the direetor of the division of adult services
and previde a wrtten letter of explanation to the inmate: FunRds dieety
Irvested o+ deposted by Irmates o theh irdependent aceows: even
when assisted i doinrg so by an officer or empleyee of the penttentary
shal 1 e way make the pertenrttary o 1S offeers 6+ crmployees
respensile or accountable for such immates investmerts and depesHs:
The warden may directly deposit an inmate's funds from sources outside
of the penitentiary in any bank or account the inmate may designate. If
a court order does not allow an inmate to designate a bank or account
other than a Bank of North Dakota account or if it is necessary for the
benefit and protection of the inmate, the warden, upon written
explanation to the inmate, shall deposit an inmate's funds from sources
outside the penitentiary into a Bank of North Dakota account. The
department of corrections and rehabilitation and its divisions,
departments, officers, and employees may not be held responsible or
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liable for any inmate income or funds deposited into a bank or account
designated by an inmate.

4. The warden; threugh the staff; is responsible for guiding inmates in
making proper use of their funds to pay their obligations, including the
payment of court costs, court-appointed counsel fees, ang court-ordered
restitution, and to prowvde for thew support for dependent relatives, or to
provide for their own medical, surgical, eye care, or dental treatment or
services not generally provided by the state. The warden may withdraw
funds from an inmate's penitentiary account or Bank of North Dakota
two-signature account, without the inmate's signature, to meet the
inmate's legitimate financial obligations. Before the funds may be
withdrawn, the inmate must first receive written notice and be provided a
penitentiary administrative hearing with the right to penitentiary staff
assistance and the right to appeal to the director of the department of
corrections and rehabilitation. Fhe st of meney as provided by
penttentary rHes Hom each inmate's earnings required te be deposited
ard acetrdtated by this seehorn 15 Aot avadable to the imwate ort
tischarge; untess autherized by the wardens The remainder of the
IS eares: mehrdiRg Interest earreds 15 avatable to the inmate
vhder the supervision and controt of the warden er desighees An inmate
is not entitled to prior written notice, administrative hearing, or right to
an _appeal to the department of corrections and rehabilitation when
funds are to be withdrawn for payment of a court-ordered obligation,
including child support, provided the inmate has had notice and an
opportunity to be heard in the court proceedings.

|

The warden may pay an inmate all funds in the inmate's account, less
the inmate's outstanding obligations to the penitentiary, when the inmate
is transferred to a county jail, regional correctional center, or placed in
community corrections confinement. The warden shall pay an inmate

all funds in the inmate's account less the inmate's outstanding obligations
to the penitentiary, when the inmate is transferred to a correctional
facility outside of this state, is released on parole, or the inmate is
discharged from the penitentiary.

SECTION 7. AMENDMENT. Subsection 2 of section 29-27-07 of the 1995
Supplement to the North Dakota Century Code is amended and reenacted as
follows:

2. After assuming custody of the convicted person, the department of
corrections and rehabilitation may transfer the inmate from one
correctional facility to another for the purposes of diagresis and stadys
treatment; and rehabiitation; as best His the needs of the inmate and for
the pretection and welare of the communtty and the mmate safety,
security, discipline, medical care, or if the department determines it is in
the best interest of the public, the inmate, or the department.

SECTION 8. REPEAL. Section 32-22-36 of the North Dakota Century
Code is repealed.

Approved March 21, 1997
Filed March 21, 1997
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CHAPTER 115

SENATE BILL NO. 2045
(Legislative Council)
(Judiciary Committee)
(Senators W. Stenehjem, Traynor)
(Representative Kretschmar)

PARDON ADVISORY BOARD

AN ACT to create and enact chapter 12-55.1 of the North Dakota Century Code,
relating to the pardon advisory board and to pardons, conditional pardons,
reprieves, and commutations; to amend and reenact subsection 5 of section
12-60-16.2, subsections 15 and 17 of section 12.1-34-02, subsection 4 of
section 12.1-34-03, subsection 5 of section 27-20-52, subsection 1 of section
28-32-01, and subsection 1 of section 54-07-01.2 of the North Dakota
Century Code, relating to the pardon advisory board and to membership of
boards; and to repeal chapter 12-55 of the North Dakota Century Code,
relating to pardons, reprieves, and commutations.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. Chapter 12-55.1 of the North Dakota Century Code is created
and enacted as follows:

12-55.1-01. Definitions. In this title, unless the context otherwise requires:

1. "Commutation” means the change of the punishment to which a person
is sentenced to a less severe punishment.

N

"Conditional pardon"” means a pardon, commutation, reprieve, or
remission of fine subject to terms and conditions established by the
governor upon the recommendation of the pardon advisory board.

|0

"Department” means the department of corrections and rehabilitation.

|

"Pardon” means the removal of punishment or custody imposed upon a
person for the commission of an offense. A pardon does not remove the
fact of that person's conviction or plea or finding of quilt for an offense
unless specifically stated in the certificate of pardon.

|

"Remission of fine" means a release or partial release of a fine.

6. "Reprieve" means a temporary relief from or postponement of the
execution of a criminal sentence.

12-55.1-02. Pardon advisory board - Membership. The governor may
appoint a pardon advisory board to consist of five members including the attorney
general and two members of the parole board. The governor shall appoint two
persons who are residents and citizens of this state to the remaining two positions.
The governor shall appoint a chairperson from within the membership of the pardon
advisory board. The governor may dissolve the pardon advisory board at any time.
The members appointed by the governor are entitled to be paid compensation and
expenses at the same rate paid to members of the legislative assembly. The board
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shall provide information and make recommendations to the governor concerning
any matters before the governor under this chapter.

12-55.1-03. Pardon advisory board meetings - Rules. If the governor
appoints a pardon advisory board, the pardon advisory board may adopt rules
necessary to govern its proceedings, including the time and place of meetings of the
board. The governor may call meetings of the pardon advisory board as the
governor deems necessary to carry out the board's duties.

12-55.1-04. Governor may remit fines and grant commutations, pardons, and

reprieves. The _governor has the power to remit fines and grant commutations,
reprieves, pardons, and conditional pardons after judgment of conviction. If the
governor grants a conditional pardon, the pardon must state the terms and
conditions of the pardon. The governor shall sign every commutation, reprieve,
pardon, conditional pardon, or remission of fine granted by the governor. The
recommendations of the pardon advisory board and the determination of the
governor are not reviewable by any court.

12-55.1-05. Pardon clerk - Duties. The director of the division of parole and
probation shall serve as the pardon clerk under this chapter. The pardon clerk
shall:

1. Maintain a register of all applications filed for commutation, reprieve,
pardon, conditional pardon, or remission of fine and shall maintain a
complete and accurate record of all proceedings in connection with the
applications, including all correspondence, documents, evidence, and
appearances made in connection with the application.

™

Conduct investigations, employ psychologists, psychiatrists, or other
specialists necessary for the determination of matters before the pardon
advisory board or the governor under this chapter, and perform other
duties in connection with matters under this chapter as may be requested
by the pardon advisory board or the governor.

|0

Maintain a record of every commutation, reprieve, pardon, conditional
pardon, or remission of fine granted or refused, along with the reasons
for each action.

12-55.1-06. Application for commutation, reprieve, pardon, conditional pardon,
or remission of fine. An application for commutation, reprieve, pardon, conditional
pardon, or remission of fine must be made with the pardon clerk on a form
prescribed by the clerk and in accordance with any rules adopted under this chapter.

12-55.1-07. Notice ofapplication. The pardon clerk shall provide written
notice of an application for a commutation, reprieve, pardon, conditional pardon, or
remission of fine to the district court and the state's attorneys in the county or
counties where the judgment of conviction was entered against the applicant. The
notice must include the name of the applicant, the date of entry and docket number
of the criminal judgment, the crime or crimes stated in the criminal judgment, and
the date and place for the meeting on the application.

12-55.1-08. Governor may reconsider action. If the governor has granted an
application for a commutation, reprieve, conditional pardon, or remission of fine
and _the applicant is still in custody in any correctional facility, the governor may
reconsider the decision any time before the applicant is released from the
correctional facility. If an applicant is released from custody pursuant to a
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conditional pardon and the applicant has violated any of the terms or conditions of
the conditional pardon, the governor may revoke the conditional pardon in the same
manner provided for violation of any of the terms or conditions of parole. In all
other cases, the governor may reconsider a decision on an application if the
reconsideration is made within thirty days from the date of the initial decision. A
decision made on reconsideration may not be reviewed by any court.

12-55.1-09. Statements ofudge and state's attorney. The judge and the
state's attorney may make any recommendations that may be of assistance to the
governor, pardon advisory board, or parole board in considering the person's case.
The judge before whom any person has been convicted of a felony and the state's
attorney of the county in which the crime was committed may file with the clerk of
court separate official statements that may include:

1. The facts and circumstances constituting and surrounding the crime for
which the person was convicted.

2. The age of the person.

3. All available information regarding the person before the commission of
the crime for which the person was convicted.

4. All available information regarding the person's habits, associates,
disposition, and reputation.

5. All facts and circumstances that may indicate whether the person is

capable of becoming a law-abiding citizen.

6. The state's attorney's reasons for the recommended sentence and the
court's reasons for the sentence imposed.

12-55.1-10. Duty ofcourt reporter and clerk of court. The court reporter, at
the direction of the judge or state's attorney, shall prepare the official statements of
the judge and state's attorney. The clerk of court with whom the statements are filed
shall attach a copy of the statements to the criminal judgment. The clerk shall
provide to the department the criminal judgment with the attached copy of the
official statements.

12-55.1-11. Records. The records of an applicant for commutation, reprieve,
pardon, conditional pardon, or remission of fine are subject to section 12-47-36.
The pardon clerk may permit the inspection of an application for a commutation,
reprieve, pardon, conditional pardon, or remission of fine; the recommendations of
the pardon advisory board, if any; and the decision of the governor, including any
decision made after reconsideration or after proceedings for revocation.

SECTION 2. AMENDMENT. Subsection 5 of section 12-60-16.2 of the
1995 Supplement to the North Dakota Century Code is amended and reenacted as
follows:

5. The North Dakota state penitentiary, beard of pardens pardon clerk,
parole board, and local correctional facility administrators shall furnish
the bureau with all information concerning the receipt, escape, death,
release, pardon, conditional pardon, reprieve, parole, commutation of
sentence, grantihg of execdtive clemeneys or discharge of an individual
who has been sentenced to that agency's custody for any reportable
offense which is required to be collected, maintained, or disseminated by
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the bureau. In the case of an escape from custody or death while in
custody, information concerning the receipt and escape or death; must
also be furnished.

SECTION 3. AMENDMENT. Subsections 15 and 17 of section 12.1-34-02
of the 1995 Supplement to the North Dakota Century Code are amended and
reenacted as follows:

15.

17.

Notice of final disposition and parole procedures. Victims and witnesses
must be informed by the prosecuting attorney of the final disposition of
any criminal case. The prosecuting attorney shall explain to the victim
the parole process and pardon process and further advise the victim of
the necessity of advising the custodial authority and the parole board
and the pardon beard clerk of the victim's address in order for the
victim to receive further information under other provisions of this
chapter.

Participation in parole board and pardon beard decision. Victims may
submit a written statement for consideration by the parole board e+, the
governor, or the pardon advisory board, if one has been appointed,
prior to the parole board ef, the governor, or the pardon advisory
board taking any action on a defendant's request for parole or pardon.
Victims of violent crimes may at the discretion of the parole board e+,
the governor, or the pardon advisory board personally appear and
address the parole board ef, the governor, or the pardon advisory
board. Notice must be given by the parole board or pardon beard clerk
informing the victim of the pending review and of the victim's rights
under this section. The victim must be provided notice of the decision of
the parole board or of the governor and the recommendations of the
pardon advisory board, if any, and, if applicable, notice of the date of
the prisoner's release on parole or the prisoner's pardon, conditional
pardon, reprieve, commutation, or remission of fine. Notice must be
given within a reasonable time after the parole board or parden beard
reaches Hs the governor makes a decision but in any event prer te
before the parolee's or pardoned prisoner's release from custody.

SECTION 4. AMENDMENT. Subsection 4 of section 12.1-34-03 of the
1995 Supplement to the North Dakota Century Code is amended and reenacted as

follows:

4.

To notify law enforcement authorities, prosecuting attorney, custodial
authority, parole board, pardon beard clerk, and court, where
appropriate, of any change of address. The address information
provided to these persons must be kept confidential.

1 SECTION 5. AMENDMENT. Subsection 5 of section 27-20-52 of the 1995
Supplement to the North Dakota Century Code is amended and reenacted as

follows:

1 Section 27-20-52 was also amended by section 3 of Senate Bill No. 2209,
chapter 138.
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5.

A court in which the child is convicted of a criminal offense for the

purpose of a presentence report or other dispositional proceeding, or by
officials of penal institutions and other penal facilities to which the child
is committed, or by & the parole e+ board, the governor, or the pardon

advisory board, if one has been appointed, in considering the child's
parole or discharge or in exercising supervision over the child; and

2 SECTION 6. AMENDMENT. Subsection 1 of section 28-32-01 of the 1995
Supplement to the North Dakota Century Code is amended and reenacted as

follows:

1.

"Administrative agency" or "agency" means each board, bureau,
commission, department, or other administrative unit of the executive
branch of state government, including one or more officers, or
employees, or other persons directly or indirectly purporting to act on
behalf or under authority of the agency. An administrative unit located
within or subordinate to an administrative agency shall be treated as
part of that agency to the extent it purports to exercise authority subject
to this chapter. The term administrative agency does not include:

a. The office of management and budget except with respect to rules
relating to the state building code as authorized or required under
section 54-21.3-03, rules relating to the Model Energy Code as
required under section 54-21.2-03, rules relating to the central
personnel system as authorized under section 54-44.3-07, rules
relating to state purchasing practices as required under section
54-44.4-04, rules relating to records management as authorized or
required under chapter 54-46, and rules relating to the central
microfilm unit as authorized under chapter 54-46.1.

b. The adjutant general with respect to the division of emergency
management.

c. The council on the arts.

d. The state auditor.

e. The department of economic development and finance.
f.  The dairy promotion commission.

g. The education factfinding commission.

h. The educational telecommunications council.

i.  The board of equalization.

2 Section 28-32-01 was also amended by section 1 of Senate Bill No. 2398,
chapter 449; section 7 of Senate Bill No. 2033, chapter 182; section 8 of Senate
Bill No. 2336, chapter 157; section 1 of House Bill No. 1042, chapter 278;
section 1 of House Bill No. 1183, chapter 451; section 2 of House Bill No. 1158,
chapter 277; and section 24 of Senate Bill No. 2046, chapter 51.
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The board of higher education.
The Indian affairs commission.

The industrial commission with respect to the activities of the Bank
of North Dakota, the North Dakota housing finance agency, the
North Dakota municipal bond bank, and the North Dakota mill
and elevator association.

The department of corrections and rehabilitation except with respect
to the activities of the division of adult services under chapter
54-23.4.

The beard of pardens pardon advisory board.

The parks and recreation department.

The parole board.

The superintendent of public instruction, except with respect to rules
prescribed under section 15-21-07 and rules implementing chapter
15-22.

The state fair association.

The state department of health with respect to the state toxicologist.

The board of university and school lands except with respect to
activities under chapter 47-30.1.

The administrative committee on veterans' affairs except with
respect to rules relating to the supervision and government of the
veterans' home and the implementation of programs or services
provided by the veterans' home.

The industrial commission with respect to the lignite research fund
except as required under section 57-61-01.5.

The secretary of state with respect to rules adopted for the
presidential preference contest under section 16.1-11-02.2.

3 SECTION 7. AMENDMENT. Subsection 1 of section 54-07-01.2 of the
1995 Supplement to the North Dakota Century Code is amended and reenacted as

follows:

1.

Notwithstanding sections 2-05-01, 4-18.1-04, 4-27-04, 6-01-03, 6-09-02.1,
42-55-64 12-55.1-02, 12-59-01, 15-21-17, 15-38-17, 15-39.1-05, 15-65-02,
20.1-02-23, 23-01-02, 23-25-02, 36-01-01, 37-18.1-01, 50-06-05.6,
50-06.1-16, 54-34.3-10, 54-54-02, 55-01-01, 55-06-01, 61-02-04, and
61-28-03, all members of the following boards and commissions must,

3 Section 54-07-01.2 was also amended by section 3 of House Bill No. 1142,
chapter 170.
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subject to the limitations of this section, be considered to have resigned
from such boards and commissions effective January first of the first
year of each four-year term of the governor:

a. The aeronautics commission.

b. The milk marketing board.

c. The dairy promotion commission.

d. The state banking board.

e. The state credit union board.

f.  The advisory board of directors to the Bank of North Dakota.

g. The beard of pardens pardon advisory board.

h. The state parole board.
i.  The state board of public school education.

J].  The education standards and practices board and the
administrator's professional practices board.

k. The board of trustees for the teachers' fund for retirement.
. The educational telecommunications council.

m. The state game and fish advisory board.

n. The health council.

0. The air pollution control advisory council.

p. The board of animal health.

g. The administrative committee on veterans' affairs.

r.  The committee on aging.

s. The committee on employment of people with disabilities.
t.  The commission on the status of women.

u. The North Dakota council on the arts.

v. The state historical board.

w. The Yellowstone-Missouri-Fort Union commission.

X. The state water commission.

y. The state water pollution control board.
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SECTION 8. REPEAL. Chapter 12-55 of the North Dakota Century Code
is repealed.

Approved April 1, 1997
Filed April 2, 1997



Corrections, Parole, and Probation Chapter 116 25

CHAPTER 116

SENATE BILL NO. 2128
(Senator Sand)
(Representative Carlisle)
(At the request of the Department of Corrections and Rehabilitation)

PAROLE PROCEEDINGS AND REQUIREMENTS

AN ACT to amend and reenact sections 12-59-02, 12-59-04, 12-59-05, 12-59-07,
12-59-08, 12-59-09, 12-59-10, 12-59-15, and subsections 1 and 2 of section
12.1-33-02.1, relating to parole proceedings, records, requirements, and
violations; and to repeal section 12-59-16, relating to execution of an order
for recommitment of a prisoner.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

4 SECTION 1. AMENDMENT. Section 12-59-02 of the North Dakota
Century Code is amended and reenacted as follows:

12-59-02. Meetings Querdm - Compensation. The board shall organize by

selecting a chairman. Meetings of the board skett must be held at the state

on calt of the ehairman as often as required to properly conduct the
business of the board, but in any event not less than six times per year. Fwe
members shall constitute a guerum, and no action shal be taken witheut The parole
board may only take action upon the concurrence of at least two members.
Members shalt are entitled to be compensated at the rate of thirty deHars same rate
provided for members of the legislative council under section 54-35-10, per day for
each day actually and necessarily spent in the performance of their duties as board
members plus the same mileage and expenses as are authorized for state officials
and employees. The director of the division of parole and probation, or the
director's designee, shall be the clerk for the parole board.

SECTION 2. AMENDMENT. Section 12-59-04 of the North Dakota
Century Code is amended and reenacted as follows:

12-59-04. Records priviteged confidential - Inspection. All presentence and
department of corrections and rehabilitation records, including preparole reports,
and the supervision history, obtained in the discharge of official duty by any member
or emptoyee of the parole board; shal be privieged and shalt ret be diselosed
dHeety of indecty to amyene other than the beard: the [pHge; commitees of the
legistative assembly; of cthers entitted by law te receive such nfermation; except that
e board oF court mats 1 HS iseretors pefrmtt the inspechoen of the repoert o+ parts
thereot by the defendant o prsoner e+ his attoraey; or other persen havihrg a proper
interest therei; whenever the best interest o wettare of a parteutar defendant ef

makes sueh actior desiable o helptt or_employee of a division or
department of the department of corrections and rehabilitation, are confidential and
may not be disclosed except in the manner provided under section 12-47-36. An

4 Section 12-59-02 was also amended by section 10 of Senate Bill No. 2052,
chapter 432.
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application for parole and the decision of the parole board on the application are
open records.

SECTION 3. AMENDMENT. Section 12-59-05 of the 1995 Supplement to
the North Dakota Century Code is amended and reenacted as follows:

12-59-05. Consideration by board - Guarantee At a meetng te be
determined by the parole board; within ene year after a pHSeRers agdmission to the
pententiarys o within sk menths after the pHsenrers admission to the Misseur
River cerrectonal center; at sueh intervals thereafter as # may determinre and by
appheaton ptstant 6 seeton 12-59-08 the board may deny or grant parole o+
contite consideration to another meetirg:  Applications for parole must be
reviewed in accordance with the rules adopted by the parole board. The board shall
consider all pertinent information regarding each p#senre+r applicant, including the
circumstances of the offense, the presentence report, the prewvtets applicant's family,

educational, and social history and criminal record, the applicant's conduct,
employment &Hé&m%uéemwﬁen—&ﬁémereﬁeﬁse#suehphyﬂeaaﬁémeﬁm
examirationRs as khave been made participation in education and treatment programs
while in the custody of the department of corrections and rehabilitation, and the
applicant's medical and psychological records.

SECTION 4. AMENDMENT. Section 12-59-07 of the 1995 Supplement to
the North Dakota Century Code is amended and reenacted as follows:

12-59-07. Requirements precedent to parole. Ne parete may be granted te
anry persen confined i the penHenttary or the Missour River cerrectonal center
HHESSs He persen Fas mattared & good record at the perHentary of the Missour
River cetrrectional center for a reasenable pered prier te apphecatien for a parele
and the board IS comwhced that the appheant wiH corferm to aHt Hhe rHes and
regutations adepted by sate beare- The parole board may grant an application for
parole if the board is convinced the applicant will conform to the terms and
conditions of parole the board or the division of parole and probation may establish
for the applicant. The division of parole and probation may establish intermediate
conditions of parole, including incarceration for a period of seventy-two hours and
restitution, subject to the subsequent approval of the parole board.

SECTION 5. AMENDMENT. Section 12-59-08 of the North Dakota
Century Code is amended and reenacted as follows:

12-59-08. Application for parole - Hearng - Emergency paroles. AH
appheatons ter parete shal be Hed with the eterk of the beares  Appheatens mey
be heard at a meeting to be determined by the parsle board; after the it
censideratton guaranteed by seetter 12-59-85- An applicant for parole shall file an
application with the division of parole and probation. The parole board may
consider the application at a meeting scheduled by the chairman. The board may
request an applicant to personally appear before the board before the board makes
a decision on an application. The board may grant or deny parole, or grant a
conditional parole, or continue its consideration to another meeting. In the event of
an efrergeney application; the ex efficio members of the beard of pardens; acting as
avthorzed by seeten 125504 may m accordanee with seehen 125549
application for emergency parole, two members of the parole board may grant sueh
emergency parole, subject to terms and conditions of emergency parole that may be
established by two members of the parole board or by the division of parole and
probation. Frereafter the parelee shalt be under the supervision and juriseaietion of
the pa-FeJre beard= An applicant who receives parole remains in the legal custody of
the _department of corrections and rehabilitation until the expiration of the maximum
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term or terms of imprisonment for which the applicant was sentenced, less any
sentence reduction the applicant has received.

SECTION 6. AMENDMENT. Section 12-59-09 of the North Dakota
Century Code is amended and reenacted as follows:

12-59-09. Contents of application for parole. An application for parole shah
must be in writing, addressed to the beard division of parole and probation, and
shal must be signed by the eemwet applicant or some person in his the applicant's
behalf. # shaH state cerecisely the grethd upor which the parele is sought

SECTION 7. AMENDMENT. Section 12-59-10 of the North Dakota
Century Code is amended and reenacted as follows:

12-59-10. Notice ofapplication for parole - Fe whem anrd by whem given -
Service Notice of an appheation for a parsle and of the tme and place of hearing
the same shal be giver by the elerk of the board to Hhe ppdge ard the states
atterney who participated i the trHal of the applicant and H the jpdge er state's
atterney is Ro lenger 1 office; rotice alse shall be ghven to his suceesser i offiees
Sueh netice shall set forth the pame of the person making appheation: the erime of
which ke was cenvicted; the tine and place of the conviction; the senteree impeseds
the rame of the dae whoe presided over the ek and the prame of the states
atterney whoe prosecuted the tHat of the applicant Serviee of sueh notice shall be
made by registered or certed mat- The division of parole and probation shall
provide written notice of an application for parole to the district court and state's
attorney's office in the county or counties where judgment of conviction was entered
against the applicant. The notice must include the name of the applicant, the date of
entry and docket number of the criminal judgment, the crime or crimes stated in the
criminal judgment, and the date and place for the meeting on the application.

SECTION 8. AMENDMENT. Section 12-59-15 of the 1995 Supplement to
the North Dakota Century Code is amended and reenacted as follows:

12-59-15. Breach of parole - Hearings - Order of recommitment.

1. When it is alleged that a parolee has violated the cenditons ef the
parote agreement; the chief parele effieer any of the terms or conditions
of parole established by the parole board or by the division of parole
and probation, the director of the division of parole and probation or
the director's designee may issue a warrant for the arrest of the parolee.

2. H an alleged vislatien is fer fathng te appear for any meeting regquired
byﬁep&ﬁe&ss&pewr&ewe#ﬁe&w&h&u%wﬁe&u&e%%leawﬁgme
jafistietion witheut permissien; the parele beard may susperd the
S of Hhe e perod of parele ortd the parelee is 1 the custedy of
any law epforcement persennet i the state- Upon issuance of a warrant
of arrest for a parole violation, the running of the time period of parole
must be suspended until the parolee is in the custody of a law
enforcement agency.

3. The parolee shaH be is entitled to a preliminary hearing, as promptly as
is convenient after the arrest and reasonably near the place of the alleged
violation or arrest, to determine whether there is probable cause ef
reaserabte grouhds to beheve to find that the parolee violated the
conditions of the parele agreement any of the terms and conditions of
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parole established by the board or by the division of parole and
probation.

The preliminary hearing skhalt must be conducted before the ehief parele
etfeer director of the division of parole and probation or asy other
irgependent hearing officer authorized by the ehief parote officers but #
no case shall H be conducted before anyone directly invelved in the case
director. The preliminary hearing must be conducted by a disinterested
hearing officer not directly involved in the supervision of the parolee or
by the person bringing the allegation of a parole violation.

If at the prelmirary hkearng the hearing officer determines that the
paretee wWelated the conditens eof the pa-FeJe agreement by tag te
appear for any meetng req-u#ed by the parelees supervisory officer
withedt [ust cause oF by leaving the jurisaietton witheut perissien there
is probable cause to find that the parolee has violated any of the terms
and _conditions of parole established by the board or by the division of

parole and probation, the board may redetermine the time remaining in

the period of parole to reflect any portion of the period during which the

parolee was not under supervision or not in the custody of law

enforcement personnel in the state.

If the hearing officer determines there is probable cause to find that the
parolee has violated any of the terms and conditions of parole
established by the board or by the division of parole and probation, the
parolee must be returned to the pententiary of the Misseur River
cereettonal center physical custody of the department of corrections and
rehabilitation, transferred to a eeunty ja# another correctional facility or
the state hospital, or released from actual custody e# the terms of the
pursuant to such terms and conditions as may be
established by the parole board or the division of parole and probation,
pending a final revocation hearing before the parole board. If the board
determines; at the final revocation hearing; that the parolee has violated
the cenditiens ef the parele agreement any of the terms and conditions
of parole established by the board or by the division of parole and
probation, it may order that the parolee be recommitted to the
peﬂ-bteﬁt-r&r-y oFf the Misseur River correetionat centers as previded i the
parotee’s septerce; t6 Serve H custedy; 1 the perHenttary or the
Missedrt River cerrectonral centers physical custody of the department
of_corrections and rehabilitation to serve all or part of the remaining
time of the sentence that has not been served in custody # the

At any hearing pursuant to this section a record skal# must be made and
the parolee shall have:

a. Written notice of the purpose of the hearing and the alleged
violations.

b. The opportunity to be heard in person and present witnesses and
documentary evidence.

c. The opportunity to confront and cross-examine adverse witnesses,
unless the hearing officer determines that sateh confrontation would
create a risk of harm to the witness.
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d. A written statement as to the reasons for the decision.

When the board determines the parolee has wvietated subsecton 2
absconded from supervision, the board may order the parolee to pay the
costs of being returned to the board. Moneys recovered under this
subsection must be remitted to the department of corrections and
rehabilitation.

SECTION 9. AMENDMENT. Subsections 1 and 2 of section 12.1-33-02.1
of the North Dakota Century Code are amended and reenacted as follows:

1.

A person shal may not be disqualified to practice, pursue, or engage in
any occupation, trade, or profession for which a license, permit,
certificate, or registration is required from any state agency, board,
commission, or department solely because of prior conviction of an
offense. However, a person may be denied a license, permit, certificate,
or registration because of prior conviction of an offense if it is
determined that such person has not been sufficiently rehabilitated, or
that the offense has a direct bearing upon a person's ability to serve the
public in the specific occupation, trade, or profession.

A state agency, board, commission, or department shall consider the
following in determining sufficient rehabilitation:

a. The nature of the offense and whether it has a direct bearing upon
the qualifications, functions, or duties of the specific occupation,
trade, or profession.

b. Information pertaining to the degree of rehabilitation of the
convicted person.

c. The time elapsed since the conviction or release. Completion of
prebation e+ parele; e a period of five years after final discharge
or release from any term of probation, parole or other form of
community corrections, or imprisonment, without subsequent
conviction shall be deemed prima facie evidence of sufficient
rehabilitation.

SECTION 10. REPEAL. Section 12-59-16 of the 1995 Supplement to the
North Dakota Century Code is repealed.

Approved April 2, 1997
Filed April 3, 1997
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CHAPTER 117

SENATE BILL NO. 2085

(Judiciary Committee)
(At the request of the Attorney General)

CRIMINAL HISTORY INFORMATION AND

REPORTABLE OFFENSES

AN ACT to amend and reenact section 12-60-16.4 of the North Dakota Century
Code, relating to criminal history record information and reportable offenses.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

5SECTION 1. AMENDMENT. Section 12-60-16.4 of the 1995 Supplement to
the North Dakota Century Code is amended and reenacted as follows:

12-60-16.4. Criminal history record information - Reportable offenses.
Criminal justice agencies shall report to the bureau reportable events for each felony
and for each of the following offenses:

1.

2.

Class A and B misdemeanor offenses in sections 6-08-16 and 6-08-16.1.
Class A misdemeanor offenses included in title 12.1.

Class A and B misdemeanor offenses in chapters 19-03.1 and 19-03.2,
and in seeter sections 12-47-21 and 20.1-01-18.

Class B misdemeanor offenses in sections 12.1-17-01, 12.1-20-12.1,
12.1-21-05, 12.1-21-06, 12.1-22-03, 12.1-23-05, and 12.1-29-03.

Class A misdemeanor offenses in chapter 14-07.1 and sections
43-15.1-02, 51-16.1-04, 53-06.1-16, and 53-06.1-16.1.

Class A misdemeanor offenses in title 62.1.

Municipal ordinance violations that are equivalent to misdemeanors
listed in subsections 1 through 6.

Approved March 5, 1997
Filed March 6, 1997

5 Section 12-60-16.4 was also amended by section 1 of Senate Bill No. 2160,
chapter 347, and section 1 of House Bill No. 1167, chapter 428.





