Initiated Measures Approved Chapter 559 1

INITIATED MEASURES APPROVED

CHAPTER 559

HAZARDOUS WASTE FACILITIES

An initiated measure to create a new section to chapter 23-29 of the North Dakota
Century Code related to an environmental protection act.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF NORTH DAKOTA:

23-29-16. Environmental Protection Act.

1.

No private hazardous waste facilities. No hazardous waste disposal
facility may be constructed, owned or operated in the state of North
Dakota except by an appropriate governmental entity.

Insurance required. No private person or business entity may own
and/or operate (1) an industrial waste landfill disposal facility or (2) a
municipal waste landfill disposal facility in this state without a valid
policy of liability insurance in effect in order to respond in damages for
liability arising out of the ownership, maintenance or use of that facility.
The policy of insurance must provide coverage for all damage caused to
the environment, corrective and/or remedial action in connection
therewith, and any other damage caused to public or private property
resulting from the ownership, maintenance or use of the facility. The
policy limits of the insurance policy shall not be less than the total
amount computed by multiplying fifty dollars per ton times the number
of tons of solid waste accepted at the facility from and after January 1,
1995. The insurance policy required by this section shall be maintained
for one hundred years after the closure of the facility. A copy of the
policy must be filed with the North Dakota health department.

Officer and director liability. Each officer and director of any company
which (1) owns and/or operates a solid waste landfill disposal facility in
North Dakota or (2) controls such a company as defined in subsection 1
of section 23-29-07 shall be personally jointly and severally strictly liable
for all damages caused by the solid waste to the environment, including
any remedial or corrective action required therewith, and for any other
damage resulting to public or private interests. Each such person shall
have the right to seek contribution from any person or entity likewise
liable for such damage.

Vote required. Upon receiving (1) an application to renew the permit
for (a) a privately owned industrial waste landfill disposal facility or (b) a
privately owned municipal waste disposal facility or (2) a request for a
permit modification seeking to increase the acreage of any such facility,
the health department shall notify the board of county commissioners of
the county in which the facility is located of the department's intention to
renew or modify the permit for the facility. The board of county
commissioners shall then place the issue on the ballot at the next
regularly scheduled election after receiving notice from the department to
allow the qualified electors of the county to vote to approve or
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disapprove the renewal or modification based on public interest and
impact on the environment. If a majority of the qualified electors voting

in the election vote to disapprove the permit renewal or modification, the
department may not renew or modify the permit. The facility may

continue to operate under its existing permit until the election has been
held.

5. Exceptions. The requirements imposed by this section do not apply to
inert waste, waste resulting from the processing of agricultural products,
oil field exploration and production waste or solid waste disposed of on
site at energy conversion facilities and coal mining operations.

6. Statute of limitations. There shall be no statute of limitations applicable
to the provisions of this section. An action for damages by the state,
other appropriate governmental entity or private party may be
commenced at any time.

7. Severability. If any portion of this section is found to be invalid, the
remaining portions shall remain in full force and effect.

Approved June 11, 1996 55,322 to 55,165

NOTE: This was measure No. 6 on the primary election ballot.
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CHAPTER 560

VETERANS' POSTWAR TRUST FUND

An initiated measure to create and enact a new section to article X of the
Constitution of North Dakota, relating to establishing the veterans' postwar
trust fund as a permanent trust fund.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF NORTH DAKOTA:

SECTION 1. A new section to article X of the Constitution of the state of
North Dakota is created and enacted as follows:

The veterans' postwar trust fund shall be a permanent trust fund of the state
of North Dakota and shall consist of moneys transferred or credited to the fund as
authorized by legislative enactment. Investment of the fund shall be the
responsibility of the state treasurer who shall have full authority to invest the fund
only in the same manner as the state investment board is authorized to make
investments. All income received from investments is to be utilized for programs
which must be of benefit and service to veterans, who are defined by legislative
enactment, or their dependents, and such income is hereby appropriated to the
administrative committee on veterans' affairs on a continuing basis for expenditure

upon those programs selected at the discretion of the administrative committee on
veterans' affairs.

Approved November 5, 1996 185,361 to 57,478

NOTE: This was measure No. 4 on the general election ballot.
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INITIATED MEASURES DISAPPROVED
CHAPTER 561

LOTTERIES

An initiated measure to amend section 25 of article XI of the Constitution of North
Dakota, relating to the conduct of a lottery.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF NORTH DAKOTA:

AMENDMENT. Section 25 of article Xl of the Constitution of North
Dakota is amended and reenacted as follows:

Section 25. Fhe Except as authorized by this section, the legislative assembly
shall not authorize any game of chance, lottery, or gift enterprises, under any
pretense, or for any purpose whatever. However, the legislative assembly may
authorize by law bona fide nonprofit veterans', charitable, educational, religious, or
fraternal organizations, public safety organizations, civic and service clubs, or such
other public-spirited organizations as it may recognize, to conduct games of chance
when the entire net proceeds of such games of chance are to be devoted to
educational, charitable, patriotic, fraternal, religious, or other public-spirited uses.
Except for a state conducted lottery, a lottery must be conducted by either a licensed
establishment or an organization operating a bingo site. "Licensed establishment"
means any restaurant, bar, lounge, or lodging establishment owned or managed by a
person licensed to sell alcoholic beverages for consumption upon the premises where
the premises have been licensed for the two immediately preceding years in the state.

A lottery must be conducted in accordance with subsections 1, 2, 3, 4, and 5 of this
section.

1. A licensed establishment or an organization operating a bingo site shall
distribute all adjusted gross revenue from the lottery, less the amount
allocated for prizes as follows:

a. Twenty-five percent to be retained by the licensed establishment or
the organization operating a bingo site.

b. Twenty-five percent to be paid to the vendor. "Vendor" means a
distributor of amusement devices and associated equipment, a bona
fide nonprofit veterans', charitable, educational, religious, or
fraternal organization, public safety organization, civic or service
club, or other public-spirited organization, a licensed establishment
or a liquor or beer wholesaler. A vendor or its predecessors must
have been licensed for the two immediately preceding years in the
state.

|©

Twenty-five percent to the bona fide nonprofit veterans, charitable,
educational, religious, or fraternal organization, public safety
organization, civic or service club, or other public-spirited
organization which owns the premises or has a lease agreement
with an organization operating a bingo site or a licensed
establishment for gaming.
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d. Twenty-five percent to the state treasury.

Except for the same income tax as paid by similar persons in the
state not conducting games of chance, the twenty-five percent to the
state treasury is in lieu of all other state or local taxation or fees
from all persons except manufacturers that would otherwise be
based on the lottery.

|©

"Lottery" means a game that offers preprinted tickets authorized by the
attorney general that indicate immediately or in a grand prize drawing
whether the player has won a prize or any electrical mechanical device
that, upon insertion of currency is available to play or operate any game
of chance allowable within the boundaries of the state of North Dakota

including but not limited to Indian reservations. Twenty-five lottery

devices may be operated per authorized site at one time.

The attorney general shall requlate and license lottery manufacturers and
vendors and may adopt rules under the state Administrative Agencies
Practice Act, as may be amended from time to time, to control the
operation of a lottery. All contracts by manufacturers, manufacturers'
distributors and distributors regarding lotteries prior to the enactment of
this article are null and void.

The state leqgislature may adopt statutes, as may be amended from time
to time, to control the operation of a lottery.

a. No person under the age of twenty-one years may participate in a
lottery.

b. If a_person under the age of twenty-one years is permitted at an
authorized site, the area reserved for a lottery must be separated

from the other areas of the premises pursuant to rules the attorney
general may adopt under the state Administrative Agencies Practice
Act as may be amended from time to time.

Disapproved June 11, 1996 36,074 to 80,122

NOTE: This was measure No. 5 on the primary election ballot.
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CHAPTER 562

WORKERS' COMPENSATION LAWS

An initiated measure for the creation of five new sections to title 65 of the North
Dakota Century Code, for the amendment of section 65-01-01; subsections 4,
9, and 18 of section 65-01-02; subsection 7 of section 65-01-14; sections
65-02-08; 65-02-08.1; 65-02-15; 65-02-22; 65-02-23; 65-05-04; 65-05-07; and
65-05-09.3; subsection 7 of section 65-05-10; sections 65-05-28; 65-05-35;
65-05.1-01; 65-05.1-04; subsection 1 of section 65-05.1-06.1; sections
65-10-01; and 65-10-03 of the North Dakota Century Code and section 1 of
1995 Senate Bill No. 2377, and for the repeal of sections 65-01-15; 65-02-19;
65-02-20; 65-05-01.2; 65-05-01.3; 65-05-01.4; 65-05-01.5; 65-05-12.2; and
subsection 5 of section 65-05-28 of the North Dakota Century Code, relating
to the presumed retirement of injured employees, payment of attorney's fees
only to prevailing injured employees, vocational rehabilitation of injured
employees, permanent impairment, choice of health care provider, judicial
review and jurisdiction, and the administration of the workers compensation
bureau.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 65-01-01 of the North Dakota
Century Code is amended and reenacted as follows:

65-01-01. Purposes of compensation law Police power. The state of North
Dakota, exercising its police and sovereign powers, declares that the prosperity of
the state depends in a large measure upon the well-being of its wage workers, and,
hence, for workers injured in hazardous employments, and for their families and
dependents, reasonable, sure and certain relief is hereby provided regardless of
questions of fault and to the exclusion of every other remedy, proceeding, or
compensation, except as otherwise provided in this title, and to that end, all civil
actions and civil claims for relief for those personal injuries and all jurisdiction of the
courts of the state over those causes are abolished except as is otherwise provided in
this title. A etvHl acton or eivil elaim arisihg under this tHHe which i subjeet to
fodietat review; must be reviewed solely en the mertts of the acten o elaim: Fhis
e may rot be construed lberally on behalt of any party te the action of eladbm-

SECTION 2. AMENDMENT. Subsections 4, 9, and 18 of section 65-01-02
of the North Dakota Century Code are amended and reenacted as follows:

4. "Average weekly wage" means the average weekly wages the employee
was receiving from all employments at the time of injury. The average
weekly wage as determined under this section must be rounded to the
nearest dollar. In cases where the employee's wages are not fixed by the
week, they must be determined by using the first applicable formula
from the schedule below:

a. The "average weekly wage" of a self-employed employee is
determined by the following formula: net profits based on
preceding tax year or preceding fifty-two weeks whichever is higher,
plus depreciation, meal and travel expenses, and any expenses
chargeable to use of personal residence as allowed under the federal
tax laws.
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b.

Hourly or daily rate multiplied by number of hours or days worked
per seven-day week.

Monthly rate multiplied by twelve months and divided by fifty-two
weeks.

Biweekly rate divided by two.

11 seasenal employment; the average weekly wage is ene fiftdeth of
the toted wages tie empleyee has earned Hom aHt oceupatens
gduring the twelve calendar months immediately preceding the jory
or ene Hiteth of the average annual meome for the three year

If the average weekly wage of an employee cannot be ascertained,
the wage for the purposes of calculating compensation is the usual
wage paid other employees engaged in similar occupations where
the wages are fixed.

If there are special circumstances under which the average weekly
wage cannot be reasonably and fairly determined by applying
subdivisions a through # e, an average weekly wage may be
computed by dividing the aggregate wages during the twelve months
prior to the injury by fifty-two weeks, or the number of weeks
actually worked if that number is less than fifty-two.

9. "Compensable injury" means an injury by accident arising out of and in
the course of employment which must be establshed by medicat

ewvteree stpported by objectve mediend Hrdgs.

a.

The term "compensable injury”, in addition to an injury by
accident, includes:

(1) Any disease which can be fairly traceable to the employment.
Ordinary diseases of life to which the general public outside of
the employment is exposed are not compensable except where
the disease follows as an incident to, and in its inception is
caused by a hazard to which an employee is subjected in the
course of employment. The disease must be incidental to the
character of the business and not independent of the relation
of employer and employee. The disease includes impairment
and effects from radiation fairly traceable to the employment.
It does not have to be foreseen or expected, but after it is
contracted, it must have had its origin in a risk connected
with the employment and have flowed from that source as a
rational  consequence. Preventive  treatment for
communicable diseases is not compensable under this title.

(2) Ininjury to artificial members.

(3) Injuries due to heart attack or other heart-related disease,
stroke, and mental or physical injury precipitated by mental
stimulus, which must be causally related to the employee's
employment, with reasonable medical certainty, and which
must have been precipitated by unusual stress.
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b.

(4)

(5)

Injuries arising out of employer-required or supplied travel to
and from a remote jobsite or activities performed at the
direction or under the control of the employer.

An injury caused by the willful act of a third person directed
against an employee because of the employee's employment.

The term does not include:

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

A willfully self-inflicted injury, an injury caused by the

employee's willful intention to commit suicide or to injure or
kill another, including injury or aggravation of an injury,

which results from the employee's suicide or attempted
suicide.

Any injury caused by the use of intoxicants or the illegal use
of controlled substances.

An injury that arises out of an altercation in which the injured
employee is the initial physical aggressor.

An injury that arises out of an illegal act committed by the
injured employee.

An injury that arises out of an employee's voluntary nonpaid
participation in any recreational activity, including athletic
events, parties, and picnics, even though the employer pays
some or all the cost of the activity.

Injuries attributable to a preexisting injury, disease, or
condition which clearly manifested itself prior to the
compensable injury. This does not prevent compensation
where employment substantially aggravates and acts upon an
underlying condition, substantially worsening its severity, or
where employment substantially accelerates the progression of
an underlying condition. It is insufficient, however, to afford
compensation under this title solely because the employment
acted as a trigger to produce symptoms in a latent and
underlying condition if the underlying condition would likely
have progressed similarly in the absence of the employment
trigger, unless the employment trigger is determined to be a
substantial aggravating or accelerating factor. An underlying
condition is a preexisting injury, disease, or infirmity.

A nonemployment injury that, although acting upon a prior
compensable injury, is established as an independent
intervening cause of injury.

A latent or asymptomatic degenerative condition, caused in
substantial part by employment duties, which is triggered or
made active by a nonemployment injury.

A mental or emotional injury arising principally out of a bona
fide personnel action, including a transfer, promotion,
demotion, or termination except an action that is the
intentional infliction of emotional harm.



Initiated Measures Disapproved Chapter 562 9

18. "Fairly traceable to the employment" when used to modify the term
"disease" means only a disease which:

a.

Arises under conditions wherein it is apparent to the rational mind
upon consideration of all the circumstances that there is a direct
causal connection between the conditions under which the work is
performed and the disease;

Can be seen to have followed as a natural incident of the work as a
result of the exposure occasioned by the nature of the employment;

Can be fairly traced to the employment; e+

However, any condition or impairment of health of a full-time paid
firefighter or law enforcement officer caused by lung or respiratory
disease, hypertension, heart disease, or exposure to infectious
disease as defined by sections 23-07.3-01 and 23-07.3-02, or
occupational cancer in a full-time paid firefighter, resulting in total
or partial disability or death is presumed to have been suffered in
the line of duty. The condition or impairment of health may not be
attributed to any disease existing before that total or partial
disability or death unless the contrary is shown by competent
evidence. As used in this subdivision, an occupational cancer is one
which arises out of employment as a full-time paid firefighter and is
due to injury due to exposure to smoke, fumes, or carcinogenic,
poisonous, toxic, or chemical substances while in the performance
of active duty as a full-time paid firefighter. A full-time paid
firefighter or law enforcement officer is not eligible for the benefit
provided under this subdivision unless that full-time paid firefighter
or law enforcement officer has completed five two years of
continuous service and has successfully passed a physical
examination which fails to reveal any evidence of such a condltlon
AR empleyer shal reguire a physiead examhatien
employment; and anrnrually thereafter: for any empleyee su-bjeet %e
s subdgiviston- Results of the examinaten must be used

rebattet te a presompten aHerded order this subdissten -I:e+
porpeses of this subdivisien; “Yaw enfercement officer means a
perser whe is lieensed te perform peace officer law enfereemment
duties ohder chapter 12-63 and is employed fuH-time by the buread
of ermirat investgaton; the game ard HSh department the state
hghway patrel; the parele and prebatien divisiens the Nerth
Daketa state universiy pelee department; the North Daketa state
cetege of setence petee deparbrent He urversty of North Pakota
pelee department; a county shertfs department or a city pselice
department The presumpten does not wmehrde a esndiHon o+
mpatment of health of a ful-time paid firefighter o law
enforcement efftcer; who has beer employed for ter years of lesss
the conditioh o impatrment is diaghesed mere than twe years after
the employment as a fH-time patd firefighter or law enforcement
etficer ends: Fhe presumptien alse does net mclude a condition o
mpatment of health of a ful tme patd fhehighter o law
the condition o impatrment is diagrosed mere than Hve years after
the employment as a H-tme patd freHghier of law enfercerment
eifteer ends:
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SECTION 3. AMENDMENT. Subsection 7 of section 65-01-14 of the
North Dakota Century Code is amended and reenacted as follows:

7. The bureau shall issue an administrative order under chapter 28-32
when it makes a permanent partial impairment award, vocational
award, e+ when it terminates or denies disability or vocational services
or has otherwise been requested to issue an administrative order by an
agqgrieved party by filing a request for reconsideration of an informal
decision or has been requested to issue an administrative order following
a constructive reduction or denial of benefits. The bureau shall issue an
informal decision on an initial determination of disability benefits.

SECTION 4. AMENDMENT. Section 65-02-08 of the North Dakota
Century Code is amended and reenacted as follows:

65-02-08. Rulemaking power of the bureau - Feesprescribed by the bureau.

The bureau shall adopt rules necessary to carry out this title. The bureau may not
charge a fee for providing copies of claim files to an injured employee or employer
or_their_attorney. All fees on claims for legal, medical, and hospital services
rendered under this title to an injured employee must be in accordance with
schedules of fees adopted by the bureau. Fee schedules for medical and hospital
services must incorporate cost-saving measures and must be submitted to and
approved by the committee on administrative rules before submission to the
legislative council for publication. The bureau shall establish, by administrative rule,
a reasonable maximum hourly rate ard a mexnrum fee to compensate an injured
employee's attorney for legal services following constructive denial of a claim, notice
of informal decision, or issuance of an administrative order under chapter 28-32
reducing or denying benefits. Fhe bureatw shalt "Constructive denial” means failure
to issue an administrative order within sixty days of the date when the elements of
initial filing or notice or reapplication of claim have beer satisfied or a claim for
additional benefits over and above benefits previously awarded has been made.
Satistaction of elements of tinrg must be defined by administrative rdes The bureau
shall pay an injured employee's attorney's fees and costs from the bureau general
fund. Bxeept for an HHE determinaton of compensabiity an aHerReys fee may
rot exceed twenty perecent of the ameunt awarded; subjeet to a maxmum fee set by
athrtstative e The bureau shall pay an attorney's fees when:

1. The employee has prevailed through settlement or otherwise in binding
dispute resolution under section 65-02-20; e+

2. The employee has prevailed through settlement or otherwise after
reconsideration of an informal decision under section 65-01-04;

3. The employee has prevailed through settlement or otherwise after an
administrative hearing under chapter 28-32; or
4. If there has been constructive denial of a claim, the bureau shall only

pay attorney's fees from the occurrence of the constructive denial until
the bureau issues a notice of informal decision or administrative order.

This section does not prevent an injured employee or an employer from hiring or
paying an attorney; however, the employee's attorney may not seek or obtain costs
or attorney's fees from both the bureau and the employee relative to the same
services. Nothing herein shall prevent an injured employee from paying attorney's
fees for services to the extent that such services are not fully compensated by the
bureau. The bureau shall be liable for payment of interest on legal, medical, and
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hospital services in the manner provided for by sections 13-01.1-01 through
13-01.1-06. All disputes relating to payment or denial of an attorney's fee must be
submitted to the hearing officer or arbitrator for decision. An attorney lien filed with
the bureau must be accompanied by a written fee agreement between an injured
employee and the attorney seeking enforcement of the lien.

SECTION 5. AMENDMENT. Section 65-02-08.1 of the North Dakota
Century Code is amended and reenacted as follows:

65-02-08.1. Stateadvisory council - Composition - Compensation -Duties.
The bureau shall appoint a state advisory council cempesed ef ar eguat rumber of
empleyer representatives and employee representatives whe may be regarded fairly
as representative beecause of thelr veeation, empleymenty of affilatiens; and
members representing the gereral pubhle as the buread may desighrate consisting of
eleven members selected as follows: two persons from a list of four submitted by the
American federation of labor and congress of industrial organizations, one person
from a list of two submitted by the international brotherhood of teamsters, one
person from a list of two submitted by the North Dakota trial lawyers association,
one person from a list of two submitted by the state medical association, one person
from a list of two submitted by the state chiropractic association, one person from a
list of two submitted by the workers against inhumane treatment, two persons from a
list of four submitted by the greater North Dakota association, one person from a
list of two submitted by the North Dakota retail association, and one person from a
list of two submitted by the associated general contractors of North Dakota. The
council shall aid the bureau in formulating policies, discussing problems related to
the administration of the bureau, and in assuring impartiality and freedom from
political influence in the solution of these problems. The members of the council
may be reimbursed for expenses in the amounts provided by law for state officials
but must serve without further compensation except as may be authorized and fixed
by the bureau by rule. The bureau shall provide staff services to the council. The
council shall assist the bureau in formulating policies and discussing problems
related to the administration of the bureau, including adoption of rules,
establishment of fees, determination of employer premium rates, maintenance of the
solvency of the workers compensation fund, and provision of rehabilitation services.
The council may make recommendations and proposals for consideration by the
bureau.

SECTION 6. AMENDMENT. Section 65-02-15 of the North Dakota
Century Code is amended and reenacted as follows:

65-02-15. Workers' compensation binding arbitration. A dispute between the
burean and an mjured employee must be reselved by arbiratien when the dispute
CORELHAS ah amotht AE Jreater thar three theusahd detars: Fhe borean shalt adept
rHes te establish how the ameount of the dispute is determineds Within thirty days
following issuance of an administrative order under chapter 28-32 reducing or
denying benefits, an aggrieved employee or employer may request that the action be
submitted to binding arbitration in lieu of a formal administrative hearing or judicial
remedy. Binding arbitration is permitted only with the consent of the nonrequesting
party. The employee can request and the bureau shall allow a change of arbitrator
upon a showing of just cause. The bureau may hire arbitrators based upon CHtera
the bureat determines retevant; metagirg education, training, and experience. The
bureau shall pay an injured employee's attorney's fee only when the employee
prevails. Fhe bureat shall adept rles to establish a madmum fee for an nrjured
employees atterrey: AR atterreys fee may rot exceed twenty percert of the
amouht awarded Payment of a disputed amount pursuant to an arbitration award
does not establish the bureau's liability for any issue not raised during the arbitration
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proceeding and does rot estabhlish the bureaw's habtity feor any underhring eonditien:
Fhe arbitration process may rot be used for ntal determinations of compensabiity-
Fhe buread retaths contintihg [orisdicton over the arbitratieon prececeding under
seetion 65-805-04. An arbitration decision that is ret reveked e+ modifted by the
btreat whder seetion 65-85-04 is final and not reviewable by any court or subject to
modification by the bureau pursuant to the bureau's continuing jurisdiction.

SECTION 7. AMENDMENT. Section 65-02-22 of the North Dakota
Century Code is amended and reenacted as follows:

65-02-22. Hearing officer - Qualifications - Location. A hearirg offcer
destghated by the bureat under chapter 28-32 must be a persen licensed te practiece
b+ HHS State- A hearng offteer destgnated by Hre bureaws may rot mamtah ah
seeten does net preclude a hearing held pursuant to chapter 28-32 Hrem beinrg held
within the bureat= All hearings of the bureau, except investigatory hearings under
section 28-32-08 and rulemaking hearings held in accordance with section 28-32-02,
must be conducted by the office of administrative hearings in accordance with the
administrative hearings provisions of chapter 28-32 and any rules adopted pursuant
to chapter 28-32. Orders issued by the presiding administrative law judge shall be
final orders pursuant to section 28-23-13.

SECTION 8. AMENDMENT. Section 65-02-23 of the North Dakota
Century Code is amended and reenacted as follows:

65-02-23. Workers' compensation fraud unit. The bureau shall establish a
workers' compensation fraud unit. The bureau may employ investigators and
licensed attorneys, or contract with a private investigator whenever feasible or cost
effective, to investigate and review any alleged case of willful and material
misrepresentation of payroll to the bureau by an employer as described under
section 65-04-14 and to investigate and review any alleged case of willful and
material filing of a false claim or false statement in relation to a claim as defined
under section 65-05-33. The unit shall refer a case of willful and material
misrepresentation of payroll to the bureau or of willful and material filing of a false
claim or false statement for prosecution by _the state's attorney in the county of the
employee's residence. The administrative and civil penalties provided in section
65-05-33 may be imposed only after criminal conviction pursuant to that section.

SECTION 9. AMENDMENT. Section 1 of 1995 Senate Bill No. 2377 is
amended and reenacted as follows:

Workers' adviser program. A workers' adviser program is established. The
program is independent of the claims department of the workers compensation
bureau and activities administered through the program must be administered in
accordance with this title. The program must provide assistance to an injured
employee, including acting on behalf of an injured employee who is aggrieved by a
decision of the bureau, communicating with bureau staff regarding claim dispute
resolution, and advising an injured employee of the effect of decisions made by the
bureau, the employee, or an employer under this title. The bureau shall employ a
director of the program, support staff for the program, and other personnel
determined to be necessary for the administration of the program. Personnel
employed to administer the program may not act as an attorney for an injured
employee. Fhe buread may ret pay atterney fees to an attorpey whe represents an
wiored empltoyee 1 a disputed elaim before the bureay unless the wjured empleyee

has st aHermpted to resolve the dispute through the woerkers athwHser progfrar- An
injured employee who contacts the program for assistance within the appeal period



Initiated Measures Disapproved Chapter 562 13

after an administrative order has been issued or a benefit has been constructively
reduced or denied is deemed to have satisfied the requirement of requesting an
administrative hearing or an arbitration hearing on that order or_constructive
reduction or denial. Fhe Hermaton contathed h a He established by the workers-
ard may rot be used as ewderce m subsequent prececdiRgs relatve to that dispotes

SECTION 10. AMENDMENT. Section 65-05-04 of the North Dakota
Century Code is amended and reenacted as follows:

65-05-04. Bureau has continuingjurisdiction over claims properly filed. If the
original claim for compensation has been made within the time specified in section
65-05-01, the bureau at any time, on its own motion or on application, may review
the award, and in accordance with the facts found on such review, may end,
diminish, or increase the compensation previously awarded, or, if compensation has
been refused or discontinued, may award compensation. Fhere is re appeat o a
btread deetston Rret to reopen a elatr after the bBureadws erder o tre clatn has
beeeme HAal A bureau decision not to reopen a claim may be appealed to the
district court. The district court shall direct the bureau to reopen a claim if the
injured worker demonstrates by preponderance of the evidence that there is new
evidence and there were reasonable grounds for the failure to offer the evidence
prior to the bureau's decision affecting benefits.

SECTION 11. A new section to chapter 65-04 of the North Dakota Century
Code is created and enacted as follows:

Premium information rate classification - Duty to disclose. Notwithstanding
the provisions of 65-04-14, the bureau shall publish on the first business day of each
year the identity of each employer currently in arrears in_premium payments
required under section 65-04-04 and the amount of such arrearages.

SECTION 12. AMENDMENT. Section 65-05-07 of the North Dakota
Century Code is amended and reenacted as follows:

65-05-07. Injured employee given medical and hospital serviceequired -
Furnished artificial limbs and appliances for rehabilitation - Fee approval.
Immediately after an injury sustained by an employee and during the resulting
period of disability, the fund shall furnish to the employee such reasonable and
appropriate medical, surgical, and hospital service and supplies as the nature of the
injury may require. The bureau shall apply the same standards of reasonableness
and appropriateness to both palliative and curative services and supplies. The fund
may furnish such artificial members and replacements as in the judgment of the
bureau may be necessary to rehabilitate such injured employee.

1. The health care provider or physician must be acting within the scope of
the provider's or physician's license or fees will be denied.

2. Fees may not be approved for more than one health care provider or
physician, or both, in a case where treatment is provided over the same
period of time except for the service of a consulting physician, assistant
surgeon, or anesthetist or in an emergency.

3. The bureau, in cooperation with professional organizations of doctors
and health care providers, shall establish a system of peer review to
determine reasonableness of fees and payment denials for unjustified
treatments, hospitalization, or visits. The doctor e+, health care
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provider, injured employee, or employer shall have the right to appeal
adverse decisions of the bureau in accordance with the meédicat atd rHes
adopted by the bureat provisions of chapter 28-32.

Health care providers or doctors may not bill injured workers for any

services rendered as a result of the compensable work injury. If a court
in any jurisdiction finds an injured employee liable for medical, surgical,
or hospital services or supplies occasioned by a compensable work
injury, the bureau shall hold the injured employee harmless from any

such liability.

If the bureau determines that it is necessary to provide permanent
additions, remodeling, or adaptations to real estate to those workers who
sustain catastrophic injury as defined in chapter 65-05.1, such

improvements may be made, but may not exceed ten thousand dollars
for the life of the claimant, regardless of any subsequent claim.

If a doctor or health care provider who has treated or provided services
to an injured employee fails or refuses without just cause to file with the
bureau a report required by section 65-05-02, 65-05-08, or 65-05-08.1,
within thirty days of examination, treatment, or provision of other
services rendered in connection with a compensable work injury, or
within thirty days of a request for such report made by the claimant, the
claimant's representative, or the bureau, the bureau shall assess as a
penalty a sum of one hundred dollars. Health care providers or doctors
may not bill injured workers for any penalty assessed by the bureau as a
result of failure or refusal without just cause to file a required report.

The filing of an accident report or the rendering of treatment to an
injured worker who comes under the bureau's jurisdiction, as the case
may be, constitutes acceptance of the bureau's medical aid rules and
compliance with its rules and fees.

SECTION 13. AMENDMENT. Section 65-05-09.3 of the North Dakota
Century Code is amended and reenacted as follows:

65-05-09.3. Retirement presumption - Fermiration of berehts upen retirerment.

i

I L

|0

An employee who has retired or voluntarily withdrawn from the labor

force and whe 5 net chgible to receive temperary tetad disabthiby
terporary parhad disabhbys of permanent totad disabHiy bepettss e+ &
rehabHitation allowanee Hem the buread IS presumed retired from the
labor market and is ineligible for receipt of disability benefits under this
title. The presumptlon may be rebutted by a preponderance of the
evidence: hewever; the subjective statement of an employee that the
employee s rot retired 15 nrot sufficient i itselt to rebut objective
evidence of retrement that the worker:

Is actively seeking employment;

Is available for gainful employment;

Has not rejected any job offer made by a former employer, or other
bona fide offer by another employer: and
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4. Has not provided the employer, upon written request, with written notice
of a scheduled retirement date.

The presumption does not apply to any employee who is permanently and totally
disabled as defined under this title.

2 AR ured employee whe is receivihrg permanent total tempoerary tetal
oF temperary partial disabiity berefits; er rehabifitatten benefits; ane
who begins receivirg seekd seeurity retrement benrefits of other
retHerent berefts i e of soctat seeurty retrerment benretis; ef whe is
at least shayfive years old and is eligible to receive soetad seeurty
retirement benefis or other retrement benefits in Heo of sociad seeurty
retirement berefits; is considered to be retireds Fhe buread may roet pay

any permanent total; temperary total or temperary partad disabibty
beﬁem&rehamm&aeﬁbeﬁeﬂt&ﬁsuﬁmemeﬁ%abeﬁemste&ﬁemp%yee
who Is censtdered retireds however: the buread 15 Hable for payment of
medtheat berefts and permanrenrt partad iFpatment bereftss A
whe is determined to be catastrophically jured as defined by
subdivision e of subsecton 2 of secton 65-051-061 is rot subjecet to this
seetion-

3 Fhe burean retedtns habHiy for disabtty berefts: perrarent partad
patment bepefits; anrd medicat benefits for an irjtred employee whe
IS5 ehgible to recetvre Sectad securty retrement berefits of other rethement
berefits ir Hew of seerd seeuritys whe iIs ganfuly employed; and whe
suHers an gy arstg eut of and i1 the course of that empleyment

4- This section applies to all persons who retire or become eligible for
social security retirement benefits or other retirement benefits in lieu of
social security retirement benefits after July 31, 1995.

SECTION 14. AMENDMENT. Subsection 7 of section 65-05-10 of the
North Dakota Century Code is amended and reenacted as follows:

7. Benefits must be paid during the continuance of partial disability; ret te
exeeed g perod of Hve yearss Fhe burend may watve the Hve year it
e the durattenr of partial disability berefits it cases ef catastrephie
Yy as deftred i seehon 65053061 This subseeton 15 eHectve for

pattat l6ss of earnings capaciy eecurrng after Junre 36, 199%.

SECTION 15. A new section to the North Dakota Century Code is created
and enacted as follows:

Permanent impairment - Compensation - Timepaid. The injured employee's
doctor shall report to the bureau any rating of any permanent impairment of
function as the result of the injury except for total losses claimed under section 18.
If the injured employee's doctor does not perform evaluations to rate permanent
impairment of function, the doctor may refer the employee to a doctor who does
perform such evaluations, and the bureau shall pay all reasonable charges for such
evaluation. Any rating of the percentage of functional impairment should be in
accordance with the standards for the evaluation of permanent impairment as
published in the edition of the American medical association's "Guides to the
Evaluation of Permanent Impairment" used by the bureau on July 1, 1993, unless
proven otherwise by clear and convincing medical evidence. An award for
permanent partial impairment is not compensation for wage loss. The doctor's
report_must include a clinical report in sufficient detail to support the percentage
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ratings assigned. Any subsequent award for impairment must be made minus any
previous award given on any earlier claim or the same claim for that same member
or body part. |If the injury causes permanent impairment, other than scheduled

injuries, as elsewhere provided for in this chapter, the percentage which such
impairment bears to total impairment must be determined, and the fund shall pay to

the impaired employee a lump sum, calculated by multiplying thirty-three and

one-third percent of the average weekly wage in this state rounded to the next
highest dollar, on the date the impairment is determined, by the following number of
weeks, depending upon the percentage of impairment:

Initiated Measures Disapproved

For a one percent impairment 5 weeks.
For a ten percent impairment 50 weeks.
For a twenty percent impairment 100 weeks.
For a thirty percent impairment 150 weeks.
For a forty percent impairment 200 weeks.
For a fifty percent impairment 250 weeks.
For a sixty percent impairment 300 weeks.
For a seventy percent impairment 350 weeks.
For an eighty percent impairment 400 weeks.
For a ninety percent impairment 450 weeks.

SECTION 16. A new section to the North Dakota Century Code is created
and enacted as follows:

Permanent impairment. When there is a dispute as to the percentage of an
employee's permanent impairment, all medical evidence must be submitted to an
independent physician who has not treated the employee or who has not been
consulted by the bureau in relation to the injury upon which the impairment is
based. The bureau shall establish a comprehensive list of physicians who are
medical specialists within the state. The bureau and the claimant shall choose a
physician to review a disputed permanent impairment rating by striking names from
the list until a name is chosen. The decision of the independent physician is
presumptive evidence of the degree of permanent impairment of the employee.

SECTION 17. A new section to the North Dakota Century Code is created
and enacted as follows:

Scheduled injuries - Permanent loss of member - Compensation - Time
compensation payable. If the injury causes the loss of a member, the fund shall pay
to the impaired employee a lump sum, calculated by multiplying thirty-three and
one-third percent of the average weekly wage in this state rounded to the next
highest dollar, on the date the impairment is determined, by the following number of
weeks, depending upon the percentage of impairment:

1. For loss of arm at shoulder 250 weeks.
2. For loss of arm at or above the elbow 220 weeks.
3. For loss of hand at or above wrist 200 weeks.
4. For loss of thumb 65 weeks.
5. For loss of second or distal phalanx of thumb 28 weeks.
6. For loss of first finger 40 weeks.
7. For loss of middle or second phalanx of first finger 28 weeks.
8. For loss of third or distal phalanx of first finger 22 weeks.
9. For loss of second finger 30 weeks.
10. For loss of middle or second phalanx of second finger 22 weeks.
11. For loss of third or distal phalanx of second finger 14 weeks.
12. For loss of third finger 20 weeks.
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13. For loss of middle or second phalanx of third finger 16 weeks.
14. For loss of third or distal phalanx of third finger 10 weeks.
15. For loss of fourth finger 16 weeks.
16. For loss of middle or second phalanx of fourth finger 12 weeks.
17. For loss of third or distal phalanx of fourth finger 6 weeks.
18. For loss of leg at hip 234 weeks.
19. For loss of leg at or above knee 195 weeks.
20. For loss of foot at or above ankle 150 weeks.
21. For loss of great toe 30 weeks.
22. For loss of second or distal phalanx of great toe 18 weeks.
23. For loss of any other toe 12 weeks.
24. For loss of middle or second phalanx of any other toe 10 weeks.
25. For loss of third or distal phalanx of any other toe 7 weeks.
26. For loss of an eye 150 weeks.
27. For loss of hearing in one ear 50 weeks.
28. For loss of hearing in both ears 200 weeks.

The amount paid for the loss of more than one finger of one hand may not
exceed the amount provided in this schedule for the loss of a hand. For the loss of
the metacarpal bone, of the palm, together with the corresponding thumb or finger,
ten weeks must be added to the number of weeks of payment. The permanent loss
of use of a thumb, finger, toe, arm, hand, foot, leg, or eye must be considered as the
equivalent of the loss of such thumb, finger, toe, arm, hand, foot, leg, or eye, and
compensation for partial loss of use of said parts must be allowed on a percentage
basis. Twenty-five percent additional must be allowed as compensation for the loss
of use of the master hand or any member or members thereof. The loss of any part
of a phalanx must be considered equal to the loss of the entire phalanx. If any
employee dies from independent cause, the right of any compensation payable under
section 16 or this section, unpaid at the date of his death, shall survive and pass to
his dependent spouse, minor children, parents, or his estate and in that order named.
Wherever possible, an impairment award must be made under the terms of this
section.

Recovery under this section shall bar an additional award of permanent for
the same injury, as elsewhere provided in this chapter. If a compensable injury
causes an impairment under this section, and also causes impairment to a part of the
body which cannot be compensated under the terms of this section, a whole body
award may be made under section 16 if such award is not duplicative.

An impairment award made by the bureau in the past under this section or
section 16 must be deducted from a subsequent impairment award for injury to the
same part of the body.

SECTION 18. A new section to the North Dakota Century Code is created
and enacted as follows:

Scheduled injuries -Partial loss of use ofmember - Weekly compensation time
- Compensation payable. If an injury causes permanent impairment of a member,
the sight of an eye, or the hearing in an ear, the fund shall pay to the impaired
employee a weekly compensation for that proportion of the number of weeks
specified in the schedule in section 18 for the loss of such member, the sight of an
eye, or the hearing in an ear, which the partial loss of the use thereof bears to the
total loss of the use of such member, eye, or ear.

Recovery under this section shall bar an additional award of permanent
impairment for the same injury, as elsewhere provided in this chapter.
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SECTION 19. AMENDMENT. Section 65-05-28 of the North Dakota
Century Code is amended and reenacted as follows:

65-05-28. Examination of injured employee - Paid expenses - No
compensation paid if claimant refuses to reasonably participate.Every employee who
sustains an injury may select a doctor of that employee's choice to render mwitat
treatment. Upon a determination that the employee's injury is compensable, the
bureau may require the employee to begin treating with another doctor, te better
direct the medicat aspeets of the jured employees etatm if the employee's care falls
beneath community standards. ke In_that event, the bureau shall provide a list of
three doctors who specialize in the treatment of the type of injury the employee
sustained. At the bureau's request, the employee shall select a doctor from the list.
An injured employee shall follow the directives of the doctor or health care provider
who is treating the employee as chosen by the employee at the request of the bureau,
and comply with all reasonable requests during the time the employee is under
medical care. Providing further that:

1. No employee may change from one doctor to another while under
treatment or after being released, without the prior written authorization
of the bureau. Failure to obtain approval of the bureau renders the
employee liable for the cost of treatment ard the rew dector wil rot be
censtdered the attending docter fof purpeses of certfyhg tempoetrary
cisabtity. The bureau may not unreasonably withhold approval.

a. Any employee requesting a change of doctor shall file a written
request with the bureau stating all reasons for the change. Upon
receipt of the request, the bureau will review the employee's case
and approve or deny in writing the change of doctor within seven
days, notifying the employee and the requested doctor.

b. Emergency care or treatment or referral by the attending doctor
deoes rot censtitute a chanrge of docter and does not require prior
approval of the bureau.

2. Travel and other personal reimbursement for seeking and obtaining
medical care is paid only upon request of the injured employee. All
claims for reimbursement must be supported by the original vendor
receipt and must be submitted within one year of the date the expense
was incurred or reimbursement must be denied. Reimbursement must
be made at the bureau reimbursement rates in effect on the date of
incurred travel or expense. Mileage calculations must be based upon the
atlas or map mileage from city limit to city limit and do not include
intracity mileage. Providing further that:

a. No payment for mileage or other travel expenses may be made
when the distance traveled is less than fifty miles [80.47 kilometers]
one way, unless the total mileage equals or exceeds two hundred
miles [321.87 kilometers] in a calendar month;

b. All travel reimbursements are payable at the rate at which state
employees are paid per diem and mileage, except that the bureau
may pay no more than actual cost of meals and lodging, if actual
cost is less;

c. Reimbursements may not be paid for travel other than that
necessary to obtain the closest available medical or hospital care
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needed for the injury. |If the injured employee chooses to seek
medical treatment outside a local area where care is available,
travel reimbursement may be denied,;

d. Reimbursement may not be paid for the travel and associated
expenses incurred by the injured employee's spouse, children, or
other persons unless the employee's injury prevents travel alone and
the inability is medically substantiated; and

e. Other expenses, including telephone calls and car rentals are not
reimbursable expenses.

3. The bureau may at any time require an employee to submit to an
independent medical examination by a duly qualified doctor e+ deeters
desigrated of approved by the bureat whose primary practice is in
North Dakota, unless the employee and the bureau agree to an
independent medical examination by an out-of-state physician. The
independent medical examination must be for the purpose of review of
the diagnosis, prognosis, treatment, or fees. The employee may have a
duly qualified doctor designated by that employee present at the
examination if procured and paid for by that employee. Previdirg
forther that:

& + case eof any disagreement between docters making an
examinatien en the part of the buread and the employee's decters
the bureaw shal appoint an impartat docter duly gqualified whe
shall make an examipration and shall repoert to the bureau-

b- The employee, in the discretion of the bureau, may shall be paid
reasonable travel and other per diem expenses under the guidelines
of subsection 2. If the employee is working and loses gross wages
from the employee's employer for attending the examination, the
gross wages must be reimbursed as a miscellaneous expense upon
receipt of a signed statement from the employer verifying the gross
wage loss.

4. If an employee, or the employee's representative, refuses to submit to, or
in any way intentionally obstructs, any examination, or refuses
reasonably to participate in medical or other treatments, the employee's
right to claim compensation under this title is suspended until the refusal
or obstruction ceases. No compensation is payable while the refusal or
obstruction continues, and the period of the refusal or obstruction must
be deducted from the period for which compensation is payable to the
employee.

SECTION 20. AMENDMENT. Section 65-05-35 of the North Dakota
Century Code is amended and reenacted as follows:

65-05-35. &tesed Inactive claim - Presumption.
1. A claim for benefits under this title is presumed closed if:

a. A doctor's report has been filed indicating the employee has
reached maximum medical recovery:; and
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b. the The bureau has not paid any benefit or received a demand for
payment of any benefits for a period of seven years.

2. A claim that is presumed clesed inactive may not be reopened for
payment of any further benefits unless the presumption is rebutted by
ctear and corwrerg a_preponderance of the evidence that there is a
causal relationship between the work injury is the prHrary cause of and
the current symptoms.

3. With respect to a claim that has been presumed clesed inactive, the
employee shall provide the bureau written notice of reapplication for
benefits under that claim. In case of award of lost-time benefits, the
award may commence no more than thirty days before the date of
reapplication. In case of award of medical benefits, the award may be
for medical services incurred no more than thirty days before the date of
reapplication.

4. This section applies to all claims for injury, irrespective of injury date.

SECTION 21. AMENDMENT. Section 65-05.1-01 of the North Dakota
Century Code is amended and reenacted as follows:

65-05.1-01. Rehabilitation services.

1. The state of North Dakota exercising its police and sovereign powers,
declares that disability caused by injuries in the course of employment
and disease fairly traceable to the employment create a burden upon the
health and general welfare of the citizens of this state and upon the
prosperity of this state and its citizens.

2. The purpose of this chapter is to ensure that injured employees covered
by this title receive services, so far as possible, necessary to assist the
employee and the employee's family in the adjustments required by the
injury to the end that the employee receives comprehensive rehabilitation
services including medical, psychological, economic, and social
rehabilitation.

3. Itis the goal of vocational rehabilitation to return the disabled employee
to substantial gainful employment with a minimum of retraining, as soon
as possible after an injury occurs. "Substantial gainful employment”
means bona fide work, for remuneration, which is reasonably attainable
in light of the individual's injury, funectionral capacties medical
limitations, age, education, previous occupation, experience, and
transferable skills, and which offers an opportunity to restore the
employee as soon as practical and as nearly as possible to rirety pereent
ef the employee’s average weekly earnings at the time of injury, or to
sixty-stx and twe-thirds ninety percent of average weekly wage in this
state on the date the rehabilitation consultant's report is issued under
section 65-05.1-02.1, whichever is less. The purpose of defining
substantial gainful employment in terms of earnings is to determine the
first appropriate priority option under subsection 4 which meets this
income test set out above.

4. The first appropriate option among the following, calculated to return
the employee to substantial gainful employment, must be chosen for the
employee:
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a.

=
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e.

f.

g.

h.

Return to the same position.

Returr to the same oceupation, any empleyer

Return to a modified position.
Return to a modified or alterrative eccupation; any empleyer

Return to ar a related occupation in the local job pool which is
suited to the employee's education, experience, and marketable
skills.

Return to ar a related occupation in the statewide job pool which is
suited to the employee's education, experience, and marketable
skills.

On-the-job training suited to return the employee to the statewide
[ob poal.

Short-term retraining within North Dakota of fifty-two weeks or less
suited to return the employee to the statewide job pool.

Long-term retraining within North Dakota of ere two hundred
four eight weeks or less suited to return the employee to the
statewide job pool.

Self-employment.

H an ophen listed 1 subdirster & B & & e £ of g of subseeton 4 has
been identified as appreprate for an mjured employee and the employee
IS ety released by the doctor to returh 1o parte employment with
the reasenable expectation of attatning fultime employment; the bureatd
shall pay temperary partat disabtity benefits order seetion 65-05-40
vt the doecter determines the employee is medically capable of fulltime
efpleyment:

&

|®

|©

If the vocational consultant concludes that none of the priority

options under subsection 4 of section 65-05.1-01 are viable, and will

not return the employee to the lesser of shy-six anrd two-thirds
ninety percent of the average weekly wage, or arety percent of the
employee's preinjury earnings, the employee shall continue to
minimize the loss of earnings capacity, to seek, obtain, and retain
employment:

That meets the employee's ftretionatl capaetites medical limitations;

For which the employee meets the qualifications to compete; and

That will reasonably result in retained earnings capacity equivalent
to the lesser of rirety pereent ef the employee’s preinjury earnings
or the state's eurrent Reury miRtmum wage sixty-six and two-thirds

percent of the average weekly wage in the state on the date the
rehabilitation consultant's report is issued. H ar empleyee is
ey reteased to par-te employment by the doctor Hie heome
test defined ohder this paragraph must be walved previded there is
& reaseonable expectation that the employee wit return to ul-tme
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9 8

empleyment meetng the ncome test previeusly defined under this
paragraph-

b- Under section 65-05-10, the bureau shall award partial disability
based on retained earnings capacity calculated under this section.

+ae By agreement between the bureau and the employee, the income
test in subsection 3 must and the priority options in subsection 4 may be
waived wher anr empleyer offers the employee a returh to werk optien
at a wage lewer than the meeme test as defined under subseetion 3 o
when Hre boreaw and the employee agree o watve the meoeme test and

Vocational rehabilitation services may be initiated by:

a. The bureau on its own motion; or
b. The bureau or the employer if proof exists:
(1) That the employee has reached maximum medical recovery;

(2) That the employee is not working and is not voluntarily
retired or removed from the labor force; and

(3) That the employee has made good faith efforts to seek,
obtain, and retain employment.

Chapter 50-06.1 does not apply to determinations of eligibility for
vocational rehabilitation made pursuant to this chapter.

SECTION 22. AMENDMENT. Section 65-05.1-04 of the North Dakota
Century Code is amended and reenacted as follows:

65-05.1-04. Injured employee responsibility.

1.

The injured employee shall seek, obtain, and retain reasonable and
substantial employment to reduce the period of temporary disability to a
minimum. The employee has the burden of establishing that the
employee has met this responsibility.

If the injured employee is unable to obtain substantial employment as a
direct result of injury, the employee shall promptly notify the bureau
under subdivision b of subsection 7 of section 65-05.1-01.

The injured employee shall be available for testing under subsection 6 or
7 of section 65-05.1-02, and for any further examinations and testing as
may be prescribed by the bureau to determine whether or not a program
of rehabilitation is necessary. Fhe mHored employee alse shalt
patrticipate i remedial or other educational servees when these servees
are deterfrined te be neeessary by the bureau e the veeateral
consultant- H the employee is rencomphant with this subseetion; the

burean shalt suspend berefits durng the pertod of nenrcomphance:
If the first appropriate rehabilitation option under subsection 4 of section

65-05.1-01 is return to the same; or modified; er alterrative eccupation
position, or return to am related occupation that is suited to the
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employee's education, experience, and marketable skills, or on-the-job
training, the employee is responsible to make a good faith work trial or
work search. If the employee fails to perform a good faith work trial or
work search, the finding of nondisability or partial disability is res
judicata, and the bureau may not reinstate temporary total disability
benefits or recalculate an award of partial disability benefits in the
absence of a significant change in medical condition attributable to the
work injury. The bureau shall recalculate the partial disability award,
however, if the employee returns, in good faith to gainful employment.
If the employee meets the burden of proving that the employee made a
good faith work trial or work search and that the work trial or work
search was unsuccessful due to the injury, the bureau shall reevaluate the
employee's vocational rehabilitation claim. A geed faith werk search
that dees ret result i placement is rot i itself; suffielent grounds te
preve e work ey caused the wabitiy e aeqe#e S Acaananzy)
empJ-eymeﬁt— Fhre employee shal shew that the jury stghificantly
impacts the empleyees abthty te sueeessfully cempete fer gainfut

H that the oy leads employers to faver those wihout
lHrtatens over the employees

5. If the first appropriate rehabilitation option under subsection 4 of section
65-05.1-01 is short-term or long-term training, the employee shall
cooperate with the necessary testing to determine whether the proposed
training program meets the employee's medical limitations and aptitudes.
The employee shall attend a qualified rehabilitation training program
when ordered by the bureau. A qualified training program is a
rehabilitation plan that meets the criteria of this title, is the approved
option of the rehabilitation consultant, or_is a stipulated rehabilitation
plan _under subsection 6 of section 65-05.1-01, and commences within a
reasonable period of time such as the next quarter or semester. The
bureau and the employee, by agreement, may waive the income test
applicable under this subsection.

6. If, without good cause, the injured employee fails to perform a good
faith work trial in a return to the same; or modified; ef akerrative
eceupatienr position, or in an on-the-job training program, or fails to
make a good faith Work search in return to work utilizing the employee's
transferable skills, the employee is in noncompliance with vocational
rehabilitation. + witheut geed cause; the Hjured empleyee falls te
atterd speetie vocatonal testng, remedial; of other vocatoral SERHEES
determined necessary by the bureat of the rehabiitation censultant: the
employee Is i nercomphance with vecational rehabtitatieon If, without
good cause, the injured employee fails to attend a scheduled medical or
vocational assessment, or fails to attend a specific qualified rehabilitation
program within ten days from the date the rehabilitation program
commences, the employee is in noncompliance with vocational
rehabilitation. If, without good cause, the employee discontinues a job
the employee is performing, or a training program in which the
employee is enrolled, the employee is in noncompliance with vocational
rehabilitation. If at ary tHre the employee Is roRcomphant wihout
goed cause the_employee establishes a pattern of noncooperation as
heretofore described, involving two or more incidents of noncooperation,
subsequent efforts by the employee to come into compliance with
vocational rehabilitation are may not censtde+red be deemed successful
compliance until the employee has successfully returned to the job or
training program for a period of sixty days. In all cases of
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noncompliance by the employee, the bureau, by administrative order,
shall discontinue lost-time benefits. If, after the bureau order becomes
final, the period of noncompliance continues for sixty days, e+ & secerd
irstanee of rencomphance eceurs without geed cause; the bureau has
no further jurisdiction in awarding any further temporary total disability,
temporary partial disability, permanent total disability, or vocational
rehabilitation benefits.

SECTION 23. AMENDMENT. Subsection 1 of section 65-05.1-06.1 of the
North Dakota Century Code is amended and reenacted as follows:

1. Within sixty days of receipt of the final vocational consultant's report,
the bureau shall issue an administrative order under chapter 28-32
detailing the employee's entitlement to lost-time and vocational
rehabilitation services. The bureau shall establish a reasonable hourly
rate to compensate an employee's attorney for legal service in connection
with_vocational rehabilitation prior to the issuance of an administrative
order.

In addition, the bureau shall establish a reasonable hourly rate to
compensate an employee's vocational rehabilitation expert when the
employee prevails in a dispute over the administrative order.

SECTION 24. AMENDMENT. Section 65-10-01 of the North Dakota
Century Code is amended and reenacted as follows:

65-10-01. Appeal from decision of bureau. If the final action of the bureau
denies the right of the claimant to participate at all in the fund on the ground that
the injury was self-inflicted, or on the ground that the accident did not arise in the
course of employment, or upon any other ground going to the basis of the claim, or
if the bureau allows the claimant to participate in the fund to a lesser degree than
that claimed by the claimant, if such allowance is less than the maximum allowance
provided by this title, the claimant may appeal to the district court of the county
wherein the injury was inflicted or of the county in which the claimant resides. An
employer may also appeal a decision of the bureau in any injury case in the manner
prescribed in this section. An appeal involving injuries allegedly covered by
insurance provided under contracts with extraterritorial coverage shall be triable in
the district court of Burleigh County. Any appeal under this section shall be taken
in the manner provided in chapter 28-32. Any appeal to the district court shall be
heard on the record, transmitted from the bureau, and, in the discretion of the court,
additional evidence may be presented pertaining to the questions of law involved in
the appeal. The bureau shall prepare the certified record without charge to any
other party to the appeal.

SECTION 25. AMENDMENT. Section 65-10-03 of the North Dakota
Century Code is amended and reenacted as follows:

65-10-03. Cost ofappeal andattorney's feesfixed by the bureau. The bureau
shall pay the cost of the judicial appeal and the attorney's fee for an injured
employee's attorney when the employee prevails. The employee is deemed to have
prevailed when any part of the decision of the bureau is reversed or the claim is
remanded to the bureau for further administrative proceedings.

In an appeal by the bureau or an employer to the district court or the North
Dakota supreme court, the claimant shall recover costs and attorney's fees incurred
in_responding to the appeal. The bureau shall pay the attorney's fee from the
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bureau general fund. The amount of the attorney's fee must be determined in the
same manner as prescribed by the bureau for attorney fees, and the amount of
attorney's fee already allowed in administrative proceedings before the bureau must
be taken into consideration. Fhe bureat shalt establish; purstant to secton
65-02-08; a modmum fee te be pald 1 an appeal The moodmum fee may be
exceeded upon appheaton of the mared employee ahd approval of the eourt opon
a Hnding that the elaim had cdear and substantiad mert; and that the legad e+ factual

isstes irvelved r the appeal were uhusualy eemplexs  Notwithstanding the
foregoing, the bureau is liable for its costs on appeal if the decision of the bureau is

affirmed.

SECTION 26. REPEAL. Section 65-02-19 of the North Dakota Century
Code, dealing with workers compensation administrative services, is repealed.

SECTION 27. REPEAL. Section 65-02-20 of the North Dakota Century
Code, dealing with the workers compensation managed care program, is repealed.

SECTION 28. REPEAL. Section 65-05-12.2 of the North Dakota Century
Code, dealing with permanent impairments, is repealed.

SECTION 29. REPEAL. Section 65-01-15 of the 1993 Supplement to the
North Dakota Century Code, dealing with documentation of tobacco use, is
repealed.

SECTION 30. REPEAL. Section 65-05-01.2 of the North Dakota Century
Code, dealing with notice of work injuries, is repealed.

SECTION 31. REPEAL. Section 65-05-01.3 of the North Dakota Century
Code, dealing with failure to notify, is repealed.

SECTION 32. REPEAL. Section 65-05-01.4 of the North Dakota Century
Code, dealing with employer's report of injury, is repealed.

SECTION 33. REPEAL. Section 65-05-01.5 of the North Dakota Century
Code, dealing with notice of claim filing requirements, is repealed.

SECTION 34. REPEAL. Subsection 5 of section 65-05-28 of the North
Dakota Century Code, dealing with aggravation of work injuries, is repealed.

Disapproved June 11, 1996 28,071 to 79,543

NOTE: This was measure No. 7 on the primary election ballot.
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CHAPTER 563

VETERANS' HOMES

An initiated measure to provide authority for the administrative committee on
veterans' affairs to obtain loans from the veterans' postwar trust fund for a
western veterans home and cedar grove veterans home and to control the
cedar grove building module at the developmental center; to amend and
reenact section 25-04-01 of the North Dakota Century Code, relating to the
developmental center at westwood park, Grafton; and to provide for an
exception to the moratorium on expansion of basic or long-term care bed
capacity and funding for a veterans home at Stanley and a veterans home at
Grafton.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF NORTH DAKOTA:

SECTION 1. AUTHORITY TO OBTAIN LOAN - WESTERN
VETERANS HOME - CONDITIONS. The administrative committee on veterans'
affairs may obtain a loan from the veterans' postwar trust fund to meet matching
requirements for receiving federal, state or other funds, and use the proceeds to
construct a basic or long-term care facility at Stanley, North Dakota, to be known as
the western veterans home. State general funds may be used until federal funds are
obtained under 38 U.S.C. 5033. These funds may not exceed three million dollars.
The loan authorized by this section may not exceed one million five hundred
thousand dollars. The loan obtained under this section must be repaid solely from
room rate collections from residents of the western veterans home. The residency
requirements for admission to the veterans' home in section 37-15-10 do not apply
to admissions to the western veterans home. The term of a loan under this section
may not exceed thirty years.

SECTION 2. AUTHORITY TO OBTAIN LOAN - CEDAR GROVE
VETERANS HOME - CONDITIONS. The administrative committee on veterans'
affairs may obtain a loan from the veterans' postwar trust fund to meet matching
requirements for receiving federal funds, and may use the proceeds to renovate or
make alterations to a basic or long-term care veterans' home, to be located in the
cedar grove building at the developmental center at westwood park, Grafton. The
loan authorized by this section may not exceed one hundred thousand dollars. The
loan must be used solely to meet matching requirements for obtaining federal funds
under 38 U.S.C. 5033, and the authority to apply for the loan is conditional upon
receiving a grant of such federal funds for the use of the cedar grove veterans home.
The loan obtained under this section must be repaid solely from room rate
collections from residents of the cedar grove veterans home. Private funds and other
funds may be used to renovate the cedar grove facility. The residency requirements
for admission to the veterans' home in section 37-15-10 do not apply to admissions
to the cedar grove veterans home. Any evidences of indebtedness issued under this
section may not become a general obligation of the state of North Dakota. The
term of a loan under this section may not exceed thirty years.

SECTION 3. AMENDMENT. Section 25-04-01 of the North Dakota
Century Code is amended and reenacted as follows:

25-04-01. Developmental center at westwoodpark, Grafton - Name -
Administration and control. A facility for developmentally disabled persons must be
maintained at or near the city of Grafton in Walsh County. The facility must also



Initiated Measures Disapproved Chapter 563 27

be available for a person who is determined to be a person who may benefit from
the facility's services. The facility must be known and designated as the
developmental center at westwood park, Grafton. The department of human

services has administrative authority and control of the developmental center at
westwood park, Grafton, and westwood park, except as otherwise provided in

section 4 of this Act.

SECTION 4. CEDAR GROVE BUILDING MODULE AT
DEVELOPMENTAL CENTER - ADMINISTRATION AND CONTROL. The
administrative committee on veterans' affairs has administrative authority and
control of the cedar grove building module located at the developmental center at
westwood park, Grafton, to be used as a state basic or long-term care veterans'
home. In administration of the cedar grove building module, the administrative
committee on veterans' affairs may purchase services and personal property from the
developmental center at westwood park, Grafton under contract with the department
of human services.

SECTION 5. MORATORIUM ON EXPANSION OF BASIC OR
LONG-TERM CARE BED CAPACITY - EXEMPTION. The moratorium on
expansion of basic or long-term care bed capacity under sections 2 and 3 of
chapter 254 of the 1995 Session Laws does not apply to the basic or long-term care
facilities for veterans established under sections 1 and 2.

SECTION 6. OPERATING FUNDS FOR THE VETERANS HOME AT
STANLEY AND THE VETERANS HOME AT GRAFTON. The North Dakota
legislature shall provide funding for the operations of the veterans home at Stanley
and the veterans home at Grafton. Funding shall be available upon approval of the
veterans home by the United States veterans administration.

Disapproved June 11, 1996 46,528 to 64,284

NOTE: This was measure No. 8 on the primary election ballot.
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CHAPTER 564

TERM LIMITS

An initiated measure to create and enact section 4.1 of article IV, a new section to
article V, and sections 27, 28, 29, 30, 31, 32, and 33 of article XI of the
Constitution of North Dakota, relating to state legislative, state executive
branch, and congressional term limits; and to provide for transition.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF NORTH DAKOTA:

SECTION 1. Sections 27 through 33 of article Xl of the Constitution of
North Dakota are created and enacted as follows:

Section 27. Preamble.

1. The people of the state of North Dakota want to amend the United
States Constitution to establish term limits on Congress that will ensure
representation in Congress by true citizen lawmakers. The President of
the United States is limited by the twenty-second amendment to two
terms in office. The governors in forty states are limited to two or fewer
terms in office. Voters have established term limits for over two
thousand state legislators as well as over seventeen thousand local
officials across the country.

2. Nevertheless, Congress has ignored our desire for term limits, not only
by proposing excessively long terms for its own members, but also by
utterly refusing to pass an amendment for genuine congressional term
limits. Congress has a clear conflict of interest in considering a term
limits amendment to the United States Constitution. A majority of both
republicans and democrats in the one hundred fourth Congress voted
against a constitutional amendment containing the term limits passed by
the people of North Dakota by a wide margin in 1992.

3. The people, not Congress, should set term limits. Therefore, by this
initiated amendment, we establish as the official position of the people of
North Dakota that our elected officials should enact by constitutional
amendment congressional term limits of three terms in the United States
house of representatives and two terms in the United States senate.

4. The career politicians dominating Congress have a conflict of interest
that prevents Congress from being what the founders intended -- the
branch of government closest to the people. They have voted to
dramatically raise their own pay. They have provided lavish
million-dollar pensions for themselves. They have granted themselves
numerous other privileges at the expense of the people. Most
importantly, members of Congress have enriched themselves while
running up huge deficits to support their spending. They have put the
government nearly five trillion dollars in debt, gravely threatening the
future of our children and grandchildren.

5. The corruption and appearance of corruption brought about by political
careerism is destructive to the proper functioning of the first branch of
our representative government. Congress has grown increasingly distant
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from the people of the states. The people have the sovereign right and a
compelling interest in creating a citizen Congress that will more
effectively protect our freedom and prosperity. This interest and right
may not effectively be served in any way other than that proposed by
this initiative.

Therefore, we state our intention on behalf of the people of North
Dakota, that this amendment lead to the adoption of the following
amendment to the Constitution of the United States:

CONGRESSIONAL TERM LIMITS AMENDMENT

Section A. No person shall serve in the office of United States
representative for more than three terms, but upon ratification no person
who has held the office or who then holds the office shall serve for more
than two additional terms.

Section B. No person shall serve in the office of United States senator
for more than two terms, but upon ratification no person who has held
the office or who then holds the office shall serve for more than one
additional terms.

Section C. This article shall have no time limit within which it must be
ratified to become operative upon the ratification by the legislatures of
three-fourths of the several states.

Therefore, we, the people of North Dakota, have chosen to amend the
state constitution to inform voters about incumbent and nonincumbent
federal candidates' support for the congressional terms limits amendment
described in subsection 6.

Section 28. Voter instruction on term limits for members of Congress.

1.

We, the people of North Dakota, instruct each member of our
congressional delegation to use all of that member's delegated powers to
pass the congressional term limits amendment described in section 27(6)
of this article.

Each primary and general election ballot must have displayed the
information "DISREGARDED VOTER INSTRUCTION ON TERM

LIMITS", in type at least as large and prominent as the name, next to

the name of each United States senator and each United States
representative who did any of the following acts:

a. Failed to vote in favor of the proposed congressional term limits
amendment, described in section 27(6) of this article, when brought
to a vote.

b. Failed to second the proposed congressional term limits
amendment, described in section 27(6) of this article, if it lacks for a
second before any proceeding of the legislative body.

c. Failed to proposed, or otherwise bring to a vote of the full
legislative body, the proposed congressional term limits amendment,
described in section 27(6) of this article, if it otherwise lacks a
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legislator who so proposes or brings it to a vote of the full legislative
body.

d. Failed to vote in favor of all votes bringing the proposed
congressional term limits amendment, described in section 27(6) of
this article, before any committee or subcommittee of the legislative
body on which the member serves.

e. Failed to reject any attempt to delay, table, or otherwise prevent a
vote by the full legislative body, of the proposed congressional term
limits amendment, as described in section 27(6) of this article.

f.  Failed to vote against any proposed constitutional amendment that
would establish term limits longer than those in the proposed
congressional term limits amendment, described in section 27(6) of
this article.

g. Sponsored or cosponsored any proposed constitutional amendment
that would establish term limits longer than those in the proposed
congressional term limits amendment, described in section 27(6) of
this article.

h. Failed to ensure that all votes on the proposed congressional term
limits amendment, described in section 27(6) of this article, are
recorded and made available to the public.

Publication of the ballot information described in subsection 2 is not
required if the proposed congressional term limits amendment, described
in section 27(6) of this article, is before the states for ratification or has
become part of the United States Constitution.

Section 29. Voter instruction on term limits for nonincumbent candidates for

Congress.

1.

Each nonincumbent candidate for United States senator or United States
representative may take the "term Ilimits" pledge described in
subsection 3 each time the individual is a candidate for either office. If
such a candidate declines to the pledge, there must be displayed, on each
primary and general election ballot, the information "DECLINED TO
PLEDGE TO SUPPORT TERM LIMITS", in type at least as large

and prominent as the name, next to the name of candidate who declined
to take the pledge.

The "term limits" pledge must be offered to each nonincumbent

candidate for United States senator or United States representative at
each primary and general election until the congressional term limits
amendment described in section 27(6) of this article becomes part of the
United States Constitution.

The "term limits" pledge to be offered to each nonincumbent candidate
for United States senator or United States representative is as follows:

| support term limits and pledge to use all my legislative powers to enact
the proposed constitutional amendment described in section 27(6) of this
article. If enacted, | pledge to vote in such a way that the information
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"DISREGARDED VOTER INSTRUCTION ON TERM LIMITS" will
not appear next to my name.

Signature of candidate

Section 30. Duties of secretary of state.

1.

The secretary of state shall make an accurate determination as to
whether each candidate for the federal legislature is required to have
displayed next to the candidates name the information

"DISREGARDED VOTER INSTRUCTION ON TERM LIMITS" or

"DECLINED TO PLEDGE TO SUPPORT TERM LIMITS."

In making the determination required under subsection 1, the secretary
of state shall consider timely submitted public comments before doing so.
The secretary may rely on comments and information submitted by the
candidates in making the determination.

With respect to incumbent members of Congress, the secretary of state
shall make the determination in a fashion necessary to ensure the
orderly printing of primary and general election ballots, with allowance
made for all legal action provided in this section, and must be based on
the action each member of Congress took during the member's current
term of office and any action taken in any concluded term, if that action
was taken after the determination and declaration by the secretary of
state for a previous election.

With respect to nonincumbent candidates for Congress, the secretary of
state shall make the determination required in subsection 1 no later than
five business days after the deadline for filing for the office.

A party aggrieved by the determination of the secretary of state under
subsection 1 may appeal that determination to the North Dakota
supreme court as a matter of original jurisdiction. The appeal must be
filed with the supreme court within five business days of the secretary's
designation or is deemed waived.

If the determination of the secretary of state was to not include beside
the candidate's name the information described in subsection 1, the
aggrieved party is any elector of this state and the burden of persuasion
is on the secretary of state by a standard of clear and convincing
evidence.

If the determination of the secretary of state was to include beside the
candidate's name the information described in subsection 1, the
aggrieved party is the candidate and the burden of persuasion is on the
candidate by a standard of clear and convincing evidence.

The supreme court shall give prompt attention to each appeal filed
under subsection 6 and issue a decision within sixty days. The supreme
court shall give prompt attention to each appeal filed under subsection 7
and issue a decision at least sixty-one days before the election.
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Section 31. Exclusivejurisdiction of supreme court. Any legal challenge to
this section of this initiated amendment must be filed as a matter of exclusive original
jurisdiction with the supreme court of North Dakota.

Section 32. Severability. If any portion, clause, or phrase of sections 27
through 33 of this article is, for any reason, held to be invalid or unconstitutional by
a court of competent jurisdiction, the remaining portions, clauses, and phrases are
not affected, but remain in full force and effect.

Section 33. Contingent automatic repeal. If the United States Constitution is
amended to include a term limits amendment such as described in section 27(6) of
this article, sections 28 through 33 of this article are repealed, effective ninety days
after the amendment to the United States Constitution is certified to have taken effect
in accordance with federal law.

SECTION 2. Section 4.1 of article IV of the Constitution of North Dakota is
created and enacted as follows:

Section4.1. Number of terms of members. If the term of office of a member
is two years, a person may not serve for more than three terms in that office. If the
term of office of a member is four years, a person may not serve for more than two
terms in that office. Service as a representative does not disqualify a person from
serving as a senator, and service as a senator does not disqualify a person from
serving as a representative.

SECTION 3. A new section to article V (as it existed on January 1, 1996, or
as it was amended in 1996, if that case applies) of the Constitution of North Dakota
is created and enacted as follows:

Term limits on executive officers - Retention of electedtatus.

1. A person may not serve in any office established in this article for more
than the following number of terms:

a. |If the term of office is more than four years, one term.
b. If the term of office is not more than four years, two terms.

2. Service in another office established in this article does not disqualify a
person from serving in another office so established.

3. If an office established in this article was an elective office on January 1,
1996, that status may not be changed except by a further amendment to
this constitution voted on by the people after December 31, 1996. Any
contrary amendment to this constitution approved in 1996 is expressly
repealed to that extent.

SECTION 4. Transitional provisions.

1. Sections 2 and 3 of this measure do not affect the right of any person,
holding an elected office when this term limits measure was submitted to
the secretary of state for his approval, from serving out the rest of the
term to which the person had been elected. Past service in an office
does not disqualify a person from running for that office at the election
at which this measure is submitted to the people and from serving out
the term to which the person is then elected. Service in an office in any
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term that began before this term limits measure was submitted to the
secretary of state for his approval is not included in determining
eligibility to run for future terms.

2. This section is repealed, without further action of the people, at the
expiration of the term of office during which occurs the death of the last
surviving person who, when this measure was submitted to the secretary
of state for his approval, had at any time held an office described in this
measure.

Disapproved November 5, 1996 116,241 to 129,187

NOTE: This was measure No. 5 on the general election ballot.
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CHAPTER 565

CONSTITUTIONAL CONVENTION

An initiated measure to create and enact sections 11 through 14 of article Il of the
Constitution of North Dakota, relating to a petition to the Congress of the
United States to call a constitutional convention, in accordance with article V
of the Constitution of the United States, to establish term limits for members
of Congress; and to amend and reenact section 7 of article Ill of the
Constitution of the state of North Dakota, relating to jurisdiction of the
North Dakota Supreme Court.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF NORTH DAKOTA:

SECTION 1. Section 7 of article Ill of the Constitution of North Dakota is
amended and reenacted as follows:

Section 7. Judicial proceedings.

1.

™

All decisions of the seeretary Secretary of state State in the petition
process are subject to review by the supreme eeurt Supreme Court in
the exercise of its original jurisdiction. If his decision is being reviewed
at the time the ballot is prepared, he shall place the measure on the
ballot and no court action shall invalidate the measure if it is approved

at the election by a majority of the votes cast thereon.

The Supreme Court has original and exclusive jurisdiction over any
challenge to this initiative or its enactments. However, it has no
jurisdiction to find that this initiative is in conflict with the constitution of
this state.

SECTION 2. Section 11 to article Ill of the Constitution of North Dakota is
created and enacted as follows:

11.

1.

™

|0

Statement ofpeople's purpose forsection 11through 14.

The people of this state desire to amend the United States Constitution

to establish term limits on Congress, thereby ensuring representation in
Congress by true citizen lawmakers. The President of the United States

is limited by the twenty-second amendment to two terms in office.

Governors in forty states are limited to two terms or less. Voters have
established term limits for over two thousand state leqgislators as well as
over seventeen thousand local officials across the country.

Nevertheless, Congress has ignored our desire for term limits, not only
by proposing excessively long terms for its own members, but also by
utterly refusing to pass an amendment for genuine congressional term
l[imits. Congress has a clear conflict of interest in proposing a term limits
amendment to the United States Constitution.

The people, not Congress, should set term limits. We establish as the
official position of the people of this state that congressional term limits
shall be no longer than three terms in the United States house of
representatives, nor longer than two terms in the United States senate.
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4, The career politicians dominating Congress have a conflict of interest
that prevents Congress from being what the founders intended - the
branch of government closest to the people. The politicians have refused
to heed the will of the people for term limits. They have voted to
dramatically raise their own pay, provided lavish million-dollar pensions
for themselves, and granted themselves numerous other privileges at the
expense of the people. Most importantly, members of Congress have
enriched themselves while running up huge deficits to support their
spending. They have put the government nearly five trillion dollars in
debt, gravely threatening the future of our children and grandchildren.

|

The abuse of power, corruption, and appearance of corruption, brought
about by political careerism is destructive to the proper functioning of
the first branch of our representative government. Congress has grown
increasingly distant from the people of the states. We have the sovereign
right and a compelling interest in creating a citizen Congress that will
more effectively protect our freedom and prosperity. This interest and
right may not effectively be served in any way other than that proposed
by this initiative.

|o

The foresight of our founders provided a path around congressional
self-interest under article V of the United States Constitution. Under
article V, the people may seek a convention to amend the Constitution
when the legislatures of two-thirds, or thirty-four, states apply for such a
convention. Amendments proposed by that convention become part of
the Constitution upon the ratification of three-fourths, or thirty-eight
states. Therefore, exercising the powers we reserved to ourselves under
section 1 of this article, we amend our state constitution to state our
desire that this application on behalf of the people and leqgislative
assembly of North Dakota, leads to the adoption of the following
constitutional amendment:

CONGRESSIONAL TERM LIMITS AMENDMENT

Section A. No person shall serve in the office of United States
representative for more than three terms, but upon ratification no person
who has held the office of United States representative or who then holds
office shall serve in the office for more than two additional terms.

Section B. No person shall serve in the office of United States senator
for more than two terms, but upon ratification no person who has held
the office of United States senator or who holds office shall serve in the
office for more than on additional term.

Section C. This article shall have no time limit within which it must be
ratified to become operative upon the ratification by the legislatures of
three-fourths of the several states.

SECTION 3. Section 12 to article Il of the Constitution of North Dakota is
created and enacted as follows:

12. Application to Congress. In the exercise of the power we reserved to
ourselves under section 1 of this article, and for this purpose serving as the
legislature of this state, as described in article IV of this Constitution and in article V
of the Constitution of the United States, we the people submit the following
application to the Congress of the United States:
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Application: We, the people of North Dakota, due to our desire to
establish term limits on the Congress of the United States, acting as the
legislature of the state of North Dakota, exercising our power under our
constitution and under article V of the Constitution of the United States,
apply to Congress to call an article V convention.

SECTION 4. Section 13 to article Il of the Constitution of North Dakota is
created and enacted as follows:

13. Duty of the Secretary of State. Upon approval of this initiative, the
Secretary of State shall transmit an official copy of this initiative, and the application
contained in it, to the Secretary of State of the United States, the clerk of the United
States house of representatives, the speaker of the house, the clerk of the United
States senate, the president pro tempore of the senate, and to the legislatures of the
other forty-nine states.

SECTION 5. Section 14 to article Il of the Constitution of North Dakota is
created and enacted to read as follows:

14. Dissolution. Having applied to Congress in the exercise of our power
under the constitutions of this state and of the United States, we dissolve the
legislature composed of the voters, continuing to reserve to ourselves the power we
reserved under section 1 of this article. The action of the people of North Dakota in
acting as the legislature does not otherwise affect any other law or part of this
constitution.

Disapproved November 5, 1996 105,878 to 132,348

NOTE: This was measure No. 6 on the general election ballot.





