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Minutes:Rep, Weisz - Chairman opened the hearing on HB Bill 11735 A BILL for an Act to

amend and reenact section 39-08-1.3 of the North Dakota Century Code, relating to driving under
the influence of intoxicating liquor repeat offenders,

Keith Magnusson, Director, Office of Driver and Vehicle Services, North Dakota Department of
Transportation appeared to explain and to speak for HB 1173, a DO'T sponsored bill, A copy of
Mr, Magnuson's written testimony is attached.

Rep. Weisz - Chairman ( 1245 ) If the court orders impoundment are they still required to install
this device after impoundment?

Keith Magnusson: Yes, the court may want to order all of these sanctions.
Rep. Kelsch: 1don't understand the difference between these devices -- the National and the
Guardian say to breathe into them -- and then they mention codes to be entered into it, what is

there to stop them from telling someone else how to do it? Obviously, you've got farmily

members who know how to use it.
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Kelth Magnusson: That is why we are trylng to get them {n is to explain and to demonstrate this
equipment, Wo have their brochures and there are other companies besides these who
manufacture this type of equipment,

Rep, Kelsch: ( 1450 ) My concern with this is the maybe it will give people a false sense of
security because these devices are installed yet these drivers will work around these devices and
st be driving on the our roads,

[eith Magnusson: You are correet that these devices may give u sense of a cure all, There is no
magic bullet for some of these repeat offenders. However we may help those who are not so

hardened as repeat offenders,

Rep, Pollert - Vice Chairman: ( 1605 ) What about the scenario of a business or a farmer who

has an employee who has an interlock device on his personal vehicle and gets a ride to work. At
work he then drives the business or the farmers other vehicles. Is there a lability question there
for the business or the farmer?

Keith Magnusson: In those situations, I don't think it would be any different that now -- if an
employee had his license suspended and he drove the company vehicle -- [ am sure that the
company insurer would want to know who is driving those vehicles. They would be concerned to
know what kind of driving record those employees have. There wouldn't have to be an interlock
on that company vehicle.

Rep. Carlson: ( 1709) You speak to the cost to being $2 - $3 per day , which would be in the
range of $60 to $90 per month per vehicle. I think the experience has been that the type of people
involved in repeat offense are those who don't have any extra money, So if he decides after

several months he decides not pay and drives -- do we take it out of his car?
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Keith Magnusson: | don't think the company is going to install these thing without one months
doposit up front, Alse If you notice they have to come buck perlodically to have these devices
checked because these Is a computer thing In these that can be read, 1t will tell whether the device
has been tampered with or if there was some wrong, | wish that we had representatives of these
companies here to describe this a lot better,

Rep. Carlson: Once again the Federal government holds us hostage over this issue and they will
take away your money [ you don't do it. Do you have any statistics, and I think you do, that no
matter what we do to these repeat offenders, are going to end up in some type of vehicle and
driving,

Keith Magnusson: | know we don't have anything for North Dakota. I don't know what there is
nationally. I know that one of the things they are hoping is that this will help want to get their
licenses back. It is on tool that may help some people go straight, Yes, it is a Federal mandate
and that is why we are here. However, I would ask that you also look at the safety aspects of this,
Rep, Weisz - Chairman ( 1985 ) If someone just decides not to get the interlock device for six
months or a year, does the requirement go beyond that then? Or if he docs install at six months,
what happens then?

Keith Magnusson: Obviously he won't get his license back and we will inform the court. He
could be held in contempt of court. The court could extend that - it would be up to the court.
The courts have to work with us on this -~ they have the authority to do this now. If they were
doing this all across the country we wouldn't have this mandate.

Rep. Dosch: (2058 ) Do we know at what level of alcohol limit these are set at? Above or below

breathalyzer limits?
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Kelth Moagnusson: These can be set a different levels, so [ don't see a problem for the courts or
whero they are set, [don't think any Judge would set o level or that we should buve 4 statewide
standard beeause we would want [t set at a much fower level than legal intoxication. Most of
these offenders as ordered by the court not to drink at all,

Rep, Dosehs (2223 ) As for the selzure and subsequent sale of the vehicle, is there any other
guldelines -- can a vehicle be sold afler the second oftense? How does that work, are there any
guidelines?

Keith Magnusson: That is the law right now. The judge can have a vehicle seized, impounded,
kept for awhile to maybe help this person keep from drinking and driving, They can order it sold.
That faw has been there a long time,

Rep, Mahoney: ( 2332) [, toc was wondering about the tolerance levels, is there nothing in the
federal law that requires a .02 or .04 tolerance level ?

Keith Magnusson: No and they didn't put any in the regs. They left that up to the States, We
could that in the law, our regs or leave it up the courts,

Rep, Mahopey: It is not in this bill, are you assuming that you would do that administratively?
Keith Magnusson: 1 would think we would look to the judges and see what they say. If they
would like to have the discretion. [ would like to see it that way. They could worked it on an
individual case by case basis. If they don't want it, then [ think we would do it administratively,
Rep. Mahoney: When this applies to the vehicles with their names on --how about the snow
mobile out there-- or other vehicles you might have in a corporate name -- they would not apply?
Sv if a person had their vehicles in their business' name or your company' name, they could pretty

much circumvent this law?
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Kelth Magnusson: That Is correet, The Feds do address this in their conuments on the final regs.
The Congress, when they wrote the law did not leave very much room for the rules writers they
were very specific, They were very clear that this faw did not apply to commercial vehicles. So |

believe that a sole proprietorship could qualify us a business entity and not come under this law,

Regulators say that is the States want to change that they could be more stringent. In this bill

draft we put in the minumum the federal required.

Rep, Carlson: (2565 ) You mentioned thut these fund have transterred into the safety fund --
could you explain how that works? What the safety fund you are talking about is?

Keith Magnusson: [ have Judy Froseth here who can give you more details about that than | can
but the safoty fund is basically tratfic safety. Those are moneys we normally get from N'TSA,
Congress appropriates and each states gets so much according to what their laws are, what we
have complied with, and goals we have met, ete. Generally those funds may come Irom different
pots of Federal money -- some may be used on alcohol programs, some may be just on scat belts
or some general. In this instance they have said it will come out of construction funds. In this

case it can be used for drunk driving, DUI programs, etc. but it can also be used to mitigate

highway hazards.
Rep. Mahoney: How much is that ?

Judy Froseth: (2770 ) 1am the Safety Program Director for the DOT. "he amount that was
transferred was about $ 1.8 million and there are certain restrictions on that, How that works is
the Governors safety representativc in the state and the Director of Transportation, which in
North Dakota is one and the same person then has the responsibility to determine what per cent

goes into the alcohol program and what per cent goes into the hazard mitigation. This past year




Page 6

House Transportution Committee
Bill/Resolution Number (113 1173
Heaoring Date January 18, 2001

about 85% went into the hazard elimination program and 15 per cent or about $273 went into the
wleohol counter measures, We are contemplating an aleohol assesment where we a plunning
something for in car video cameras for law enforcement and then we have given the opportunity
to the Highway Patrol to purchase some cameras for a pilot project this year,

Bep, Mahoney: An how s that account in total in & biennium? How many dollars do you have to
work with?

Judy Froseth: We have just over $1 million of regulars 402 Traffic Safety projects; but there
are other incentive programs that we can apply for -- for example we have just under $300
thousand in alcobol incentive programs; we have another section 157 funding which we receive
about $500 thousand for safety belt entorcement and public information,

Rep. Mahoney: How much in safety [unds did you have in the last biennium?

Judy Froseth: For the combined total, somewhere about $3 million. If you would like we could
get you a more refined figure,

Rep. Weisz - Chalrman (3070 ) To follow up a little bit on Rep, Mahoney's question as just
what type of vehicles fall under this, it a vehicle is jointly registered in two names that vehicle
would still need an intetlock device?

Keith Magnusson: Yes it would as long as the offenders name is on it.

Rep. Weisz - Chairman and it is your fecling that farm vehicles would be exempt?

Keith Magnusson: We are hoping that farm vehicles would be exempted as commercial

vehicles.
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Rep, Ruby: ( 3220 ) It is shown in the law that the courts can already require this when they deem
necessary, Why don't they run some Kind of test to see if this works so that when it is mandated
ltke we would know that it works?

Keith Magnusson: I don't know why they have because they have had these taws for years, WIS
have encournged the judges to use them,

Rep, Carlson; (3358 ) Can we just verify that the 85% can go to hazards is that statutory? Is that
written in the law by the Feds? Is that money we can pull back out -« is that o hard and fast
number?

Keith Magnusson: No, the Feds encourage you to use as much as you ean on the aleohol counter

measures so we did some; but no you could transfer 100% but to hazard eliminations. If you can

identify the projects that will qualify. I do want to be up front on that.

Rep. Schmidt: Is there is an alternative?

Keith Magnusson: We don't loose any funds but unless you can go Congress and change it there

is no way around this,

Rep, Schmidt: Do all the States have to do this?

Keith Magnusson: Yes and as of October 1st about half of the States have done,

There were no others appearing in support of HB 1173:

APPEARING IN OPPOSITION TO HB 1173:

Steve Rahn: a private citizen from Mandan, ND, 1am a recovering alcoholic. Apparently the
court system already has action in place. Has the committee even thought of we are going to

loose $3 million. U. S. constitution garantees us freedom from unreasonable search and seizure.
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‘That {3 not only placed on you, Mr. Welsz -« (but) your wife, because you gota DUL Where
does this money go for the rentals? To the manufacturer of the device or does it go to the State?
‘There are so many hidden things going on In this bill. These items should be addressed st
before this is approved, That is all I have,

There being no further testimony for or agalnst HB 1173, Chairman Weisz closed the hearing on

testimony,
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Minutes'Rep, Welsz - Chairman opened the discussion for action on HI3 1073,

Rep. Thorpe; I move a ‘Do not Pass’,

Motion died for lack of a second.

Rep. Thorpe; ( 1073 ) The reason I made that motion is that I don’t think and people | have

visited with don’t think that this is really going to do anything in the way of DUI’s. The people

who are habitual will drive anyway -- they always do.
Rep. Weisz - Chairman (1142 ) I don’t want to disagree with you but there are $3 million of
highway construction funds from the Fed’s at stake here,

Looking at my notes here it appears that we were supposed to be in compliance last October.

Rep. Kelsch: ( 1220) They are taken from the highway construction funds and put into safety

programs,
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While you are not thrilled with this bill neither am 1 but if people are not sold the iden that this is

the ‘end-all’ solutlon to the drinking/driving problem it might be another sufety tool,

I think there are too many ways people can get around this to be the fina solution,

Marsha Lembko: (1482 ) am Director of Traltic Safety Programs for the DOT. She answered

questions and furnished rather extensive diseussion of the funding and safety programs of the

Federal government and the effects on the state DO'T construction and safety programs, She did

point out that working with the engineers some of the transferred construction funds some safety

program fund were used to make some highway construction corrections which were deemed

sufety hazards such as guard rail and signing projects. She also explained some aspects of the

interlock devise and the leasing arrangements with the companies who furnish them, She also
. attempted to answer some questions as to whether they had to be on all vehicles owned by the

offenders, the companics they worked for or owned and whether they had to be on all fumily

member cars, She also answered questions regarding insurance, DUI counseling, and whether

the state would be held liable if they adopted the use of the interlock and some one some how

caused an uccident while the order for use was still in effect. Some of these things are not clear

and the offenders were really under the jurisdiction of the court not the DOT.

Rep. Thoreson: ( 3430 ) I move that we amended the bill to require that any vehicle the offender

would own or operate would have to he {itted with the interlock devise.

Rep, Jensen: Isecond the motion.

Rep. Jensen: (4002 ) I move a ‘Do Pass as Amended for HB 1173.

Rep. Price: I second the motion.
. On a roll call vote motion carried: 12 yeas 2 nays 0 absent,
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Rep, Pollert « Vice Chairman was designated to carrys HB 1173 on the floor,

CENDED (4198)
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Page 1, line 13, remove "all of", oversirike "the person's” and insert immediately thereafter
"any", and remove the overstrike over "vehiele”

Page 1, line 14, replace "vehicles" with "owned or operated by the person”

Renumber accordingly
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Page 1, line 14, replace "vehicles" with "owned or operated by the person”

Renumber accordingly
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Minutes: HB 1173 relates to driving under the influence of intoxicating liquor repeat
offenders,

Keith Magnusson: (Direcior of Driver and Vehicle Services; Supports) Sce attached testimony,
There can be a financial hardship provision added.

Senator Stenchjem: What’s the charge for the interlock device?

Keith Magnusson: It varies, approximately $20- $50 per month,

Senator Stenchjem: Where is the fiscal note- everyone is going to have to get another drivers
license?

Keith Magnusson: No one asked for one. The impact for our department is very slight.
Senator Stenchjem: Ih my opinion, we could require the judge to take license plates away from
people and comply with federal regulations,

Senator Mutch: If someone is working for you that has a citation on his car and he is going to

drive my vehicle, would an interlock device be required on my vehicle?
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Keith Magnusson: You are correct, under the House version. Under the original bill, it would

not be this way.

Scnator Trenbeath: This $20-$ 50 per month, does it include installation and de-installation?
Keith Magnusson: Yes, that is all figured in, including reporting process.

Senator Trenbeath: In my area of the country, the nearest certified dealer/installer will be 40-80

miles away. How are they going to get their vehicle there?

Keith Magnusson: The impact of this will not thoroughly hit until a year after this law goces into

effect because they will be on suspension for a year.

Seantor Espegard: | do not think that this can be legislated. When you say “all” vehicles, he/she
can still drive someone else’s vehicle.

Keith Magnusson: The ones that want to beat the system will find a way, Hopefully this will
help those that want to be helped.

Senator Mutch: Presently, are we sanctioned now- are feds taking money away now?

Keith Magnusson: Ycs, since October 1, 2000, There was approximately $2 million that was
transferred, not taken away.

Scnator Bercier: How much money is in the fund?

Kelth Magnusson: On October 1, 2000, there was about $2 million that was transferred, We
have attempted to get as much as possible back on the roads to different things like Highway
Patrol, alcohol assessment, and different hazard elimination, Next October, it will be about $2
million, After that it will double,

Senator Stenchjem: [f you spend that on safety enhancements, do we need to come up with a
federal match?

Keith Magnusson: No, this is 100% money.
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Scnator Stenchjem: How much money on the state level are we spending on safety enhanced
programs that would qualify for the $2 million?

Keith Magnusson: [ am not sure, most of that is built into highway projects, Because we have
these funds, we are trying to think of innovative ways to use this.

Johin Olson: (State’s Attorney; ND Peace Officer’s Association; Neutral) Sce attached
testimony/handout. (¢-mai! betwee.. Judge Glenn Dill and Andrew Moraghan)

Senator Espegard: Does everyone have to use the interlock device in order to use the car?
Keith Magnusson: Correct, the vehicle will not start unless someone blows into the device.
Senator Espegard: So rcally the whole family is penalized. It also says all "owned” vehicles,
Does this mean there would have to be a device on every single vehicle registered to him?
Kelth Magnusson: Yes all vehicles are required to have a device.

Senator Trenbeath : What is the charge for the sober person blowing into the device and lets the

drunk person drive?

Kelth Magnusson: I'm not sure. It’s very difficuit for someone who is not trained on the device
to get the car started,

Senator Bercler: What’s the dependability rate and are commercial vehicles exempt?

Kelth Magnusson: [ believe commercial vehicles are exempt, Ask at the demonstration, the new
ones are better than the old ones,

Senator Stenchjem: What happens if the $2 million is not spent?

Keith Magnusson: We have until September 30th to spend the funds, They are all allocated and
not going to waste,

John Olson: | want to raise a point, Where does “own’ get you anyplace, Doesn’t “operate” et

you as far as you want to go?




Page 4

Scnate Transportation Committee
Bill/Resolution Number HB 1173
Hearing Date 3-15-01;3-22-01

Keith Magnusson: “Owned” is in there because that is what federal law and regulations
specifies,

Hearing closed.

3-15-01 fnterlock Device Demonstration held. All Senate Tiansportation comunittee members
were present,

Mike Rust from South Dakota was the demonstrator. He showed a Power point demonstration, a
videotape demonstration, and interlock device product demonstration.

He gives us statistics as follows:

1999 Drunk Driving Statistics, ND = 119 deaths, 56 caused by drunk drivers, which cquals 47%,.
USA = 16,000 deaths, 38% of those were caused by drunk drivers,

In 2000, there were 52% alcohol related deaths, so pereentage is rising,

MADD supports this,

The charge for installation varies. It ranges from $25-$80, Then $2 per day. All costs are picked
up by offender. They range in price from $600-$ 1000, They can be installed on any type of
vehicle, The machine will tell on you if you decide w hot-wire the car, ete., because you have to
bring the device in to recalibrate, These are very adjustable according to circumstances, Such as
hum tone, we even put one on a motorcycle, South Dakota has a one year requirement for the
device. The alternative is to pull plates.

Demonstration closed.

Committee reopened on 3-22-01,

Senator Trenbeath motions to Do Not Pass. Scconded by Senator Espegatd. Roll call taken,

5<0-1, Floor carrier {s Scnator Espegard.

Committee closed,
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HB 1173

L

The North Dakota Department of Transportation protiled HB 1173 as an agency bill. This bill concerns
repeat DUI offenders who operate a vehicle while under the influence of drugs or alcohol. It is intended
to conform North Dakota law to the Transportation Equity Act for the 21st Century (TEA-21)
Restoration Act. That new law and subsequent federal regulations mandate certain sanctions for repeat
offenders. The mandate applies only to convictions and not to administrative proceedings.

As some of you may remember, last session you considered HB 1131 on this same topic. All of the
federally mandated provisions were added to North Dakota law except for mandatory impoundment,
immobilization, or interlocks. At that time, we disagreed with the National Highway Traffic Safety
Administration’s interpretation of those mandatory provisions. While we continue to disagree, we have
not won and the final federal regulations, a copy of which I have furnished to the committee chair, make
it clear that we are “wrong” on this issue, Sen. Byron Dorgan tried to help when we asked, but was
unable to change the regulations. On October 1, 2000, the transfer penalty took place.

As long as North Dakota law does not conform to the federal law and regulations on repeat offenders,
certain highway funds will be transferred to safety (drinking and driving) programs and may not be used

for road construction or maintenance (except for hazard elimination). On October 1, 2000, there was a
transfer of 1.5 percent of several categories of federal funds, amounting to about $2 million, and there
will be a like transfer on October 1, 2001, of about

$2 million. On October 1, 2002, the transfer penalty will increase to three percent, and amount to about
$4 million. This three-percent transfer penalty would apply to every year thereafter, until we conform

our state law to federal mandates.

With this federal sanction in mind, we propose the following change to conform to the federal law and
regulations. The amendment found in HB 1173 would require that the judge order the installation of an
ignition interlock system on all of the person’s vehicles for a period of time that the court deems
appropriate afier the conclusion of a suspension or revocation, The court has always had the discretion
to do this; now it would be mandatory. This would comply with the federal law. In the past, we have
considered immobilization or impoundment, but this is a burden on law enforcement as well as other
family members who need to drive, Law enforcement would not have to be involved in the interlock
situation and other family members could drive as long as they had not been drinking. This seems to be
the least onerous of the mandatory alternatives. There would be a cost to the driver for the systems or
devices. The department would work with the companies providing these interlocks to receive
assurances that they had been installed so we could get the license back to the driver.

Unlike with some other sanctions, the state of North Dakota does not lose federal money by not
complying with the repeat offender sanctions. However, federal highway funds are transferred to the
safety account and it is cumbersome, at best, to find ways to get as much as possible back into the
highways and still comply with the transfer law.




What is an ignition Interlock?

An lgnition Interlock is a breath analyzer installed
inlo a vehicle to prevent a person from starting

* engine after consuming alcohol. The driver
...ust blow into the device before the vehicle will
start. The Interiock will allow normal vehicle
operation unless it registers a breath alcohol
reading above the allowed limit The device has
internal memory. It records numerous activities
including alcohol levels of the individual when
the vehicle is started and at random intervals
while it is running. ignition Interiocks are a form
of electronic probation.

How is it installed?

The Ignition Interfock is wired into the electrical
system of the vehicle. The vehicle’s eiectrical
system must be in good working order before
having the interlock installed. At the time of
installation, the program participant is given
extensive training to use the Interlock and the
“do’s and don'ts™ of the Ignition Interlock
Program. National Interiock strives to assist
participants in the successiul completion of their
Inteflock Program. Instailation and training is
accomplished in about 2 hours.

How is the Program enforced?

After installation, Program participants must
have the device serviced every 30 to 60 days.
Thesz monitoring appointments last about 20
minutes. The device records every use of the
vehicle and the results of all breath tests.
National Interlock reporis the logged
information to the authorities for review.

Why choose National Interlock?

National interfock has been approved by a
number of states to offer Ignition Interlork
services. We are a dedicated provider of igr
Interiock services. This is our only busin. ..
which assures the highest level of service to the
client and junsdiction. The company is staffed
by experienced employees trained in the
installation and servicing of {gnition Interiock
devices.

The principals of National Interfock have been
involved in the Ignition Interiock industry since its
inception in the mid-1980’s. They are dedicated
to the advancement of Interlock Programs and
technology as a means to advance public safety,
allow revoked drivers to maintain gamful
employment, and assist those individuals who
desire to address a drinking problem.

National interlock uses the
LifeSafer interlock. This is
the first Ignition Interlock to
pass the rigorous standards
set by the National Highway
Traffic Safety Administration.
Thousands of the LifeSafer
Interlock are in use throv

out the United States. M

L ifeSafer interlocks are being
installed every day than all
other Interlocks combined!

The LifeSafer Interlock is comtortable,
lightweight, and easy and safe to use. There are
no buttons to press. The unit tumns itself on and
is ready for a test within a matter of seconds.

Ignition Interiock

The Logical Alternative

National Interlock Systems, inc.
3538 Peotia Street, Suite 506
Aurora, Colorado 80010
Telephone: 3C3 366 5977
Facsimile: 303 366 5995
Toll Free: 800 475 5490




YWy viwose lynition lnteriock to
control drunk driving offenders?

Tradiional methods of controling  alcoho!
impaired driving offenders - license suspens’
and revocation - are not working. Here is whe.
the experts say:

* “Between 60% and 80% of drivers with
suspended licenses continue to drive.” -
National Highway Traffic Safety Administration

* “The social implications from this study are
that this high-risk population cannot be relied
upon to make appropriaie judgments to
abstain  from driving when legally
intoxicated.” - AAA Foundation for Traffic Safety

¢« "14% of all intoxicated drivers in fatal
crashes have a curmrent suspended or

revoked license.” - National Highway Traffic Ssfety
Admiristration

* “Half of all convicted drunken drivers who
lose licenses dont reapply when they

become eligible.” - Nationa! Public Service
Research Institute

e ‘Athough they often claimed that the
revocation interfered with work, many of the
DUI offenders admitted that they continue
drive. Many (two-thirds of repeat offende.
in California) said that it was very likely that
they would drive without a license.” - Aational
Highway Traffic Safety Administration

The fact is: vehicies are an integral part of the
economic and social needs of families. Mass
transit or other transportation alternatives are
often unavailable or not viable options.
Individuals often decide to drive illegally, without
a license and without insurance. Many of these
individuals are alcohol dependent - driving
outside societies system of controls - driving
drunk.

What groups support lgnition
Interiock?

A number of orgarizations that study and follow

holimpaired driving issues have offcially
~--Jorsed ignition interlocks as an effective toc!
in the fight against drinking and driving. Here
are just a few quotations:

* “These resulls seem to indicate that if you
provide these more serious DU offenders
with a legal way to drive (e.g. sober and only
in a vehicle with an operational Interiack),
most will obey the law, thus protecting the
public safety and themselves. In confrast,
under ficense suspension, many or most of
the same types of serious DUl offenders
(with no legal way to drive) will continue to

drive and frequently will do so intoxicated.” -
AAA Foundstion for “raffic Safety

= “MADD supports laws that would require that
offenders install these devices (lgnition
Intedlocks) on their vehicles during
probationary periods and as a prerequisite to
being issued a fimited driving permit, a work
permit or a probationary or restricted license,

where such permiss are permitied by law.” -
Mothers Against Drunk Driving

"Each and every first offender should be
assessed for alcohol problems and
dependency, and sentencing altematives
such as legitimate treatment programs and
Ignition Interlock technology should be

available to the courts.” - Nasfional Commicsion
Against Drunk Driving

Organizations fighting the battle against drunk
driving have recognized Ignition Interlocks as a
vital tool in developing realistic measures to
protect public safety, punish alcohol driving
offenders, and provide remedial support to
prevent repeat drunk driving offenses.

Are ignition Interlocks effective tools
in controlling drinking and driving?

A comimon. albeit foo simple, question. Fust
remember that without ignition Interlocs m
alcohol mmpaired driving offenders will dr..
anyway - without any contiol mechanism in their
vehicdle. Second. we need o define the goal of
an interlock Program.

The pnmary goal is to protect public safety. This
1s accomplished by havmng the driver pass =
breath alcoho! test before starting their vehicle.
Today's technology makes it virtsally tmpossible
to ik or fool the Interlock. The device will
prevent the vehicde from starting unless an
acceptable breath sample ts provided. Studies
mdicate that less than 2% of offenders are
fearrested for alcohol-impaired driving while on
the iaterlock Program. In nearly every case the
offender was driving a wvehide without an
Interiock .

A second goal is to prevent recidivism, the
rearrest of an offender who has completed the
Interlack Program and regained an unrestricted
driving privilege. Recent studies indicate that
80% of Interiock graduates successfully drive
without a further drinking-driving offense. This
compares very favorably with 65% to 80% -~
offenders who have not participated in .
interlock Program.

What do they cost?
All costs associated with the ignition Interlock
Program are paid by the offender. Typically,

Costs average 32 to $3 per day. less than a
cocklail or a beer or two at the tavemn.

What is the next stey.?
Call National interiock, today!
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Question & Answer

What is the Guardian Interlock system?

What Is the Guardian Interlock Respouisible Driver Program?
Is the Guardian Interlock difficult to use?

What if someone else wants to drive my cur?

Will_the Guardlan Interlock system work In my car?

Can |t affect my car?

Can I chieat the system?

What Is the rolling retest and will it shut oif my car?

the Interlock alcohol specific?

How long does the prog’Lram last and how much does It cost?
Do you offer financing?

Will my car start if 1 have been drinking?

What if | cannot get my cay started?
What are the benefits of participating in the Guardian Interlock Responsible Driver

Program?
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What is the Guardian Interlock system?

The Guardian Interlock system is an alcohol detection device that is connected to your vehicle's
ignition system. Each time ?'ou start your car you must first blow into the handset so that it can test
for alcohol on your breath. If you pass the test, you can start the car. If you do not pass the test your

car will not start.

Back to Top

AN TPR i i s

What is the Guardian Interlock Responsible Driver Program?
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The Guardian Interlock Responsible Driver Program can help you become a more responsible driver
and keeps the court informed of your progress. Usually, participating in the program is a condition of
your probation or a requirement to get your license back. To enroll in the program you must usually

follow these steps:

» You are notified by either the court or the state that you are required to have an interlock

installed on your vehicle.
o Next, you call the Guardian Interlock Service Center nearest you to make an appointment.

Installation can be done at a time convenient to you during our business hours.

http://www.guardianinterlock.com/Q&A.htm 12/20/2000
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Back to Top

o At the time of'installadion, 8 Guardian Interlock service technician teaches you how to use the

;ystem properly. o
o Finally, you are required to report to the Guardian Interlock Service Center at specific times so ‘

that the unit can be inspected and your progress reported Lo the court or the state.

Is the Guardian Interlock difficult to use?

Learning to use the Guardian Interlock is not difficult. At your installation appointment you will be
fully trained by the service technician and will have the opportunity to practice on a demonstrator
unit and your own unit. After a few days, using the system will become second nature, no more

inconvenient than buckling your seat belt.

Back to Top

What if someone else waats to drive my car?

Any family member who uses {your car should come with you when the system is first installed. They
will be instructed on the use of the interlock. If it is more convenient, family members can make an

appointment for training at a later date,

Back to Top

‘;m the Guardian Interlock system work in my car?

The system is designed to work in all cars and trucks. As an additional service, your vehicle's
electrical system is tested to ensure that it works properly. In the event that the electrical system
needs repair, work must be completed before the system can be installed.

Can it affect my car?

No. The Guardian Interlock system is designed to interfere with your vehicle's opcration as little as
possible. Your vehicle will be returned to "normal” at the time the system is removed.

Back to Tep

Can I cheat the system?

Not without being caught. Your system keeps a record of every transaction you have with your
interlock along with the date, time and alcohol level. It can also be set to require a random retest after
u start you car. If this retest is failed or refused or If the unit detects that the car is running and no

0
eath test has been given it resets is internal calendar, requiring you to return to the service center
rly. This activity is then reported to the authorities and a reset fee is charged by the service center.

http://www.guardianinterlock.com/Q&A .htm 12/20/2000
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.What Is the rolling retest and will it shut off my car?

The rolling retest is a device used to ensure that the driver of the car is not drinking and driving. It
requires a random test as you drive down the road (afier the initial test is passed and the car is
started). The Interlock cannot shut off your car, If this test is failed or refused it will cause your
lights to flash and your hom to honk until you pull over and turn the car off. The interlock then resets
its internal calendar requiring you to report back the service center early.

Back to Top

Is the Interlock alcohol specific?

In order to offer you the lowest cost unit in the country we have chosen not to make the Guardian
Interlock alcohol specific. Your service technician will cover the do's and don's of the system that

will make it hassle free,

Back to Top

How long does the program last and how much does it cost?

e court or state determines how Ion% you must be in the program, however the minimum lease
eriod is 6 months. The program cost less that $2.00 per day. This charge covers the lease and al!

scheduled appointments.

Back to Top

Do you offer financing?

Most Guardian Interlock Service Centers accept Master card and Visa, Prepaying your lease on your
bank card could lower your payments to as little as $10-$20 per month,

Back to Top

— .

Will my car start if ] have been drinking?

When your system is installed, the service technician will explain to you the alcohol settings for your
assigned system and the different conditions that can cause you to fail the breath test.

Back to Top

| .Vhat if I cannot get my car started?

http://www.guardianinterlock.com/Q&A .htm 12/20/2000
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First review your operating guide that you will receive at the time of installation. If that does not
clear up the problem, call you local service center,

Back to Top

What are the benefits of participating in the Guardian Interlock Responsible Driver
Program?

Most participants in the program are on probation for one or more drinking and driving offenses.
Offenders who want to help monitor themselves and who agree to participate in the Guardian
Interlock Responsible Driver Program are permitted privileges that the court may not otherwise be

inclined to grant. Officials are responding very positively to offenders who choose to participate in
recognize that the Guardian Interlock Responsible Driver Program can help you

this program., T he{
to drive responsibly. It may even keep you from repeating your offense.

Back to Top
The Guardian Interlock Responsible Driver Program is an economical solution for

retaining your driving privileges.

http://www.guardianinteriock.com/Q& A.htm
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Remember,

when you choose to participate in the Guardian Interlock
Responsible Driver Program, you are given the opportunity to
retain a privilege and to make wiser decisions about driving.

rsheram,
goplyrl ht © |Guardian Interlock Systems, Inc.). All rights reserved,
vis

ed: May 16, 2000,
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SENATE TRANSPORTATION COMMITTEE
March 18, 2001

North Dakota Department of Transportation
Keith Magnusson, Director, Office of Driver and Vehicle Services

HB 1173
e .

The North Dakota Department of Transportation profiled HB 1173 as an agency bill. This bill concerns
repeat DU offenders who operate a vehicle while under the influence of drugs or alcohol. It is intended
to conform North Dakota law to the Transportation Equity Act for the 21st Century (TEA-21)
Restoration Act. That new law and subsequent federal regulations mandate certain sanctions for repeat
offenders. The mandate applies only to convictions and not to administrative proceedings.

As some of you may remember, last session you considered HB 1131 on this same topic. All of the
federally mandated provisions were added to North Dakota law except for mandatory impoundment,
immobilization, or interlocks. At that time, we disagreed with the National Highway Traffic Safety
Administration’s interpretation of those mandatory provisions. While we continue to disagree, we have
not won and the final federal regulations, a copy of which I have furnished to the committee chair, make
it clear that we are “wrong"” on this issue. Sen. Byron Dorgan tried to help when we asked, but was
unable to change the regulations. On October 1, 2000, the transfer penalty took place.

As long as North Dakota law does not conform to the federal law and regulations on repeat offenders,
certain highway funds will be transferred to safety (drinking and driving) programs and may not be used
for road construction or maintenance (except for hazard elimination). On October 1, 2000, there was a
transfer of 1.5 percent of several categories of federal funds, amounting to about $2 million, and there
will be a like transfer on October 1, 2001, of about $2 million. On October 1, 2002, the transfer penalty
will increase to three percent, and amount to about $4 million. This three-percent transfer penalty
would apply to every year thereafter, until we conform our state law to federal mandates.

With this federal sanction in mind, we propose the following change to conform to the federal law and
regulations. The amendment found in HB 1173 would require that the judge order the installation of an
ignition interlock system on any vehicle owned or operated by the person for a period of time that the
court deems appropriate after the conclusion of a suspension or revocation. The court has always had
the discretion to do this; now it would be mandatory. This would comply with the federal law. In the
past, we have considered immobilization or impoundment, but this is a burden on law enforcement as
well as other family members who need to drive. Law enforcement would not have to be involved in
the interlock situation and other family members could drive as long as they had not been drinking. This
seems to be the least onerous of the mandatory alternatives. There would be a cost to the driver for the
systems or devices. The department would work with the companies providing these interlocks to
receive assurances that they had been installed so we could get the license back to the driver.

Unlike with some other sanctions, the state of North Dakota does not lose federal money by not
complying with the repeat offender sanctions. However, federal highway funds are transferred to the
safety account and it is cumbersome, at best, to find ways to get as much as possible back into the

. highways and still comply with the transfer law.
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PEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

Federal Highway Administration

23 CFR Part 1278
{Docket No. NHTSA-98-4537)
RIN 2127-AH47

Repeat Intoxicated Driver Laws

AGENCIES: National Highway Trafflc
Safoty Administration (NHTSA) and
Federal Highway Administration
(FHWA), Department of Transportation,

ACTION: Final rule.

SUMMARY: This document adopts as a
final rute, with some changes, the
ulations that were published In an
im final rule to Implement a now
ram established by the
ransportation Equity Act for the 21st
Century (TEA 21) Restoration Act, The
final rule provides for a tranafer of
Federal-ald highway construction funds
authorized under 23 U.S.C. 104 to the
State and Community Higl. way Safety
Program under 23 U.5.C. 402 for any
State that fafls to enact and enforce a
;:onforming “repeat lntoxicated driver”
aw,

DATES: This final rule becomes effective
on October 4, 2000,

FOR FURTHER INFORMATION CONTACT: In
NHTSA: Mr. Glenn Karr, Office of State
and Community Services, NSC-01,
telephone (202} 366-~2121; or Ms. Heidi
L. Coleman, Office of Chief Counsel,
NCC-30, telephone {202) 366-1834,
Natlonal Highway Traffic Safety
Administration, 400 Seventh Street SW.,
Washington, DC 20590, In FHWA: Mr,
Byron E. Dover, Safety, HSA~1,
telephone (202) 366~2161; or Mr.
Raymond W. Cuprill, Office of the Chief
Counsel, HCC-20, telephone (202) 366-
0834, Federal Highway Administration,
400 Seventh Street SW., Washington,

0590-0001.
MENTARY INFORMATION:
of Confents

1. Background
A. The Problem of Impaired Driving

B. Rapout Intoxicated Driver Laws

. Suction 164 Ropant Intoxicated Driver
Law Program

Il Interim Final Rule

A. Complianco Critena

B. Dumonstroting Compliance

. Enforcomont

D, Natification of Complipnee

1. Wrltten Commonts

A Commonts Racafvad

B. Goneral Coinments

. Doftnittons Adoptad in the Interim Final
Rule

D. Spocific Communts Regurding tho
Ropomt Intoxicated Drivor Criterin

1. A minimum one-yoar Heonse suspension

& lmpoundment or immaobllization of, or
the fnstadlation of an fgnitlon interlock
system on, motor vehicles

3. An ussessmont of thelr degree of alcohol
abuse, and trontmant as approprise

4, Mandatory minimum sontenco

E. Cortifications

. Transfor of Fusids

IV. Rogulitary Analysos and Notlcos

A Exovutive Ordor 12778 (Clvil Justice
Reform)

B. Exocutiva Ordor 12866 (Rugulatory
Panning aud Review) and DOT
Rugulmory Policies and Procedures

C. Regulatory Floxtbility Act

D. Paparwaork Reduction Act

E. Nationnl Environmantal Policy Act

F. The Unfundwd Mandates Reform Act

G. Executive Order 13132 (Faderallsm)

1. Background

The Transportatlon Equity Act for the
21st Century (TEA 21), H.R. 2400, Pub,
Law 108-178, was signed into law on
June 9, 1898, On July 22, 19898, the TEA
21 Restoration Act (the Act), Pub. Law
105-208, was enacted to restore
provisions that had been agreed to by
the conferees on TEA 21, but were not
included in the TEA 21 conference
report. Section 1406 of the Act amended
chapter 1 of title 23, United States Code
(U.S.C.), by adding section 164, which
established a program to transfer a
Eercentage of a State's Federal-ald

ighway construction funds to the
State's apportionment under section 402
of Title 23 of the United States Code, {f
the State fails to enact and enforce a
conforming "‘repeat intoxicated driver”
law that provides for certain specified
minimum penalties for persons who
have been convicted of driving while
intoxicated or under the influence upon
their second and subsequent
convictions.

In accordance with section 164, these
funds are to be used for alcohol-
impaired driving countermeasures or
the enforcement of driving while
intoxicated (DWI) laws, or States may
elect instead to use all or a portion of
the funds for hazard elimination
activities, under 23 U.S.C. section 152,

A. The Problem of tmpaired Dreiving

Injurles caused by molor vehijo
traffic crashes nre the leading cause of
death In America for people agud 5 1o
a0, Buch year, trafflc crashios in the
Unitud States claim approximatoely
41,000 Hvos and cost Amoricans an
ssthimatod $150 bilHon, fncluding $14
billion In medienl nnd emuergency
exponsus, $42 billion in lost
productivity, $52 billlon in praperty
damage, and $37 billion to other crush-
related costs, In 1088, alcohol was
involvod in approximately 38 purcent of
fatal traffic crashos. Evory 33 minutos,
somoeone o this country dios in un
sjcohol-related crash. Impaired deiving
{5 the mast froquontly cammitted
violent crime in Amurica.

8. Repeat Intoxicated Driver Linss

State laws thiat are directod to
individuals who bave been convicted
more than once of deiving while
intoxicated or driving under the
influence are critical tools in the fight
against impalred driving. To encourage
States to enact and onforce effective
impaired driving laws, Congross has
created a number of different programs,
Under the soction 410 program (23
U.5.C. 410), and its predecessor tho
soction 408 program (23 U.8.C, 408]. for
oxample, States could qualify for
Incentive grant funds Il"tlw_v adopted
and implemonted cortain spoctfied laws
and programs designed to deter
impalred driving. Some of these laws
and programs were directed specifically
toward repeat impalred driving
offenders,

For example, prior to the enactment of
TEA 21, to qualify for an incentive grant
under the section 410 program, s Stale
was required 10 meet five out of seven
basic grant criteria that were spocified
in the Act and the implementin
regulation. The criterla Included, among
others, an expedited driver liconse
suspension system, which required a
mandatory minimum one-year license
suspension for repeat offenders, and a
mandatory mindimum sentence of
imprisonment or community service for
individuals convicted of driving while
intoxlcated more than once in any five-
year perlod,

States that were eligible for a basic
section 410 grant could qualify alsa for
additional grant funds by mueting
supplemental grant criteria, such as the
suspansion of registration and return of
license plate program. States could
demonstrate compliance with this
program by showing that they provided
for the impoundment, Immabilization or
confiscation of an offender's motor
vehlcles.
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TEA 21 changod the section 410
rogram and, specifically, the soction
criterin that wero directod toward
ol offenders, The conferees Lo that
slatlon had intonded to croste o new
ropueat Intoxlcatod driver transfor
program to encoursge Stales to enact
ropeat [ntoxlcatad drlver laws, but this
new program was inadvertently omitted
from the TEA 21 conference report, The
yrogram was ncludod {nstead in the
I'EA 21 Restoration Act, which was
signod Into law on July 22, 1008,

C. Section 164 Repeat Intoxicated Driver
Law Program
Sectlon 164 provides that, on October
1 of onch yoar, the Secretary must
transfer a portion of a State’s Foderal-sld
highway construction funds
apportionod undar sections 104(b)(1),
{3), and (4) of title 23 of the Unlted
States Codo, for the Natfonal Highway
System, Surface Transportation Program
and Interstate System, to the State’s
apportiomment under section 402 of that
title, if the State falls to enact and
enforce a conforming “repeat
imoxicated driver” Jaw, If a State doos
not meat the statutory requirements on
Octaber 1, 2000 or October 1, 2001, an
amount o?ual to one and one-half
ercont of the funds apportioned to the
will be transferred. If a State does
meet the statutory requirements on
nober 1, 2002, or on October 1 of any
subsequent year, an amount vqual to
three percent of the funds apportioned

to the State will be transferred,
To avold the transfer of funds, a State

must enact and enforce a law that
establishes, at a minimum, certain
specified penalties for second and
subsequent convictions for driving
whiltﬂmoxicated or under the
influence. These penalties include: a
one-year driver's license suspension; the
impoundment or immobilization of, or
the {nstallation of an ignition interlock
system on, the repeat intoxicated
driver's motor vehicles; assessment of
the repeat intoxicated driver's degree of
alcohol abuse, and treatment as
appropriate; and the sentencing of the
repeat {ntoxfcated driver to a minimum
number of days of imprisonment or
community service.

i1. Interim Final Rule

On October 19, 1898, NHTSA and the
FHWA published an interim final rule
in the Federal Register to implement
the section 164 program (63 FR 55798),

interim final rule provided that, to
the transfer of funds, a State must
a law that has been enacted and
ade effective, and the State must be
actively enforcing the law. In addition,
the law must meet certain requirements,

A. Compliance Criteria

‘The Interim flnal rule providod that,
to avold a transfer of funds, a State must
muot the followling requirements:

1. A minimum one-year license
susponsion. The State's law must
Impose & mandatory minimum one-yoar
driver's license susponsion or
revocation on all repuat intoxicated
drivers. Atcordingly, during the one-
yuar terin, the offender cannot bu
eligiblo for any driving privileges, such
as 1 rostricted or hardship license,

2. Impoundment or immobilization of,
or the installation of an fgnition
interlock system on, motor vehiclos. ‘The
State's law must require the
Impoundment or immobllization of, or
the installation of an Ignition interlock
on, all molor vehicles owned by the
rereul intoxicated offender. To caomply
with this criterion, the State law must
require that the Impoundment or
Immobiiization be imposod during the
one-year suspension term, or that the
lfnition interlock system be instailod al
the conclusion of the suspension perlod.

3. An assossmoent of their degrev of
alcohol abuse, and treatmeni as
appropriate. To avold the transfer of
funds, the Stato’s law must requlire that
all repeat Intoxicated drivers undergo an
assessment of their degres of alcohol
abuse and the law must authorlze the
imposition of treatment as appropriate.

4. Mandatory minimum sentence, The
State's law must impose a mandatory
minimum sentence on all repeat
intoxicated drivers, For a second
offense, the law must provide for a
mandatorﬁ minlmum sentence of not
less than flve days of imprisonment or
30 days of community service. For a
third or subsequent offense, the law
must provide for a mandatory minimum
sentence of not less than ten days of
imprisonment or 80 days of community
service.

A more detalled discussion of the four
elements described above is contained
in the interim final rule (63 FR 55798-
800),

B. Demonstrating Compliance

Section 164 provides that
nonconforming States will be sublect to
the transfer of %unds beginning in fiscal
year 2001, The interim {inal rule
provides that, to avoid the transfer, each
State must submit a certification by an
appropriate State official that the State
has enacted and is enforcing a repeat
intoxicated driver law that conforms to
23 U.S.C. 164 and section 1275 of this
part, A more detailed discussion
regarding the certifications is contained
in the interim final rule (63 FR 55800).

C. Enfurcewent

Soction 164 provides that o State must
not only enact a conforming Juw, bt
must also enforce the law. In the interim
finn} rule, the sgencies uncouraged the
States to vnforce thelr ropust intosicated
drlver laws rigorously. In particular, the
agoncies recommeondod that States
incorporate Inta their enforcement
efforts activitlos designed to fnform lnw
unforcoment offlcors, prosucutors,
membwra of the judiciory and the public
sbout all aspacts of their repoent
intoxicatod driver lnws, States should
also take steps to intugrate their repont
Intoxicated driver enforcemont efforts
Into thelr enforcemoent of other impaired
driving laws.

To (fmnonslrntu thot they are
enforcing their laws under the
regulations, the interim rule Indicatod
that States are roquired to submit s
cortification that they are enforcing their
laws.

D, Notification of Compliance

The interim final rule providod that,
for onch fiscal yoar, beginning with FY
2001, NHTSA and the FHWA will not(fy
States of their compliance or
noncompliance with section 164, basud
on a review of certifications rocelvaed. I,
by June 30 of any year, boginning with
the year 2000, a State has not yet beaen
determined by the agencioes, based on
the State’s laws and a conforiming
certification, to comply with section 164
and the implementing regulations, tho
agencies wﬂl make an ln?tial
determination that the State does nol
comply with section 164, and the
transfer of funds will be noted In the
FHWA's advance notice of
apportionment for the following fiscal
year, which generally Is lssued in July.

Each State determl‘;zed to be In
noncompliance witl have until
September 30 to rebut the initlal
determination or to come into
compliance. The State will be notified
of the agencies' final determination of
compliance or noncompliance and the
amount of funds to be transferrod as part
of the certification of apportionments,
which normally occurs on October 1 of
each fiscal year.

I11. Written Comments

The agencles requested written
comments from Interested persons on
the interim final rule. The aguncies
stated in the interim rule that ali
comments submitted would be
considered and that, following the tlose
of the comment period, the agencies
would publish a document in the
Fedarnfkcgls!er responding to the
comments and, if appropriate, make
revisions to the provislons of part 1275.
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A. Commeonts Rocolvid

Tho agencies roceived subimissions
n thirteen commentors in response lo

Intorim final rule. Comments were
cefvad from flve Stotes, throe
organlzations roprosonting State
intervsts and flve olher indlviduals or
organizations with an Intorest In e
issuus bulng constdered as part of these
proceodings. The State commonts were
submitted by Tricts Roberts, Director of
tho Delaware Offfco of Highway Safety,
Brian J. Bushwaller, Secratary of the
Dulaware Dopartmaont of Public Safety
ond Annu P, Canby, Socretary of the
Dolaware Departmont of Transportation
{Delaware); James R, DuSana, Director of
tho Michigan Department of
Transportation and Betty |. Morcor,
Diviston Director of the Office of
Highway Safaty Planning, Michigan
Departmont of State Police (Michigan);
‘Thomas E, Stephens, P.E., Diractor of
tho Nuvada Dopartment of
Transportation (Nevada); Kelth C.
Magnusson, Director of Driver and
Vehilcle Services, North Dakots
Defartmanl of Transportatlon (North
Dakota); and Charles H. Thompson,
Secretary of the Wisconsin Department
of Transportation (Wisconsin),

The comments received from

nizations representing State
‘ests were submitted by Kenneth M,

m, President and CEO of the
American Association of Motor Vehicle
Administrators (AAMVA); Car] D,
Tubbesing, Deputy Executive Director of
the National Conference of State
Legislatures (NCSL); and K, Cralg
Allred, Director of the Utah Highway
Safety Office, who commented in his
capacity as the Chalir of the National
Assoclation of Governors’ Highway
Safety Representatives (NAGHSR),

The comments from individuals or
organizations with an interest in the
issues being considered in these
proceedings were submitted by Mothers
Against Drunk Driving (MADD); Richard
Freund, President of LifeSafer Interlock,
Inc., (LifeSafer); Henry Jasny, General
Counsel for Advocates for Highway and
Auto Safety {Advocates}; Robert B. Voas,
Ph.D,, of the Pacific Institute (Dr. Voas);
and James Hedlund of Highway Safety
North (Dr. Hedlund),

Additionally, while not written in
response to this rulemaking action, the
National Transportation Safety Board
(NTSB) issued a Safety
Recommendation (H-00-27) to the
Secretary of Transportation on August 7,

, related to the section 164

am,

o comments, and the agencies’
responses to them, are discussed in
detal] below. Also discussed below are

corlnin changos that the agenclos have
docided to make in this final rule based
on tholr experlence reviewing Sinto laws
and praposed legislation since the
issuanco of the fnterlm final rule.

B, Goneral Commaonts

Some of the commants submitted In
response to the Interlm final rule
commendod the agencies on the manner
In which the intorim rule implemoented
the statutory requirements. North
Dakota, for oxample, stated that it did
"not have any pmbloms with the text of
the regulntion” and that the regulations
“appoar to track with the lsw' and
“soum to be straight forward and
appropriate. Advocates also supported
the Interim rogulations. Its commaonts
provided thut *in noarly all respects, the
agencles have made reasonod and wall
thought oul decisions In areas luft to
agoncy discretion by the statute.”

Many of the comments, howevaer,
waere critical of the section 164 program
in general. While most commenters
recognized that the criteria that States
must meol and the consequunces that
will result to any State that falls to
comply with them ware duflned by
statute, many of the commenters were
critical of these features of the program,

For example, regarding the use of
consgequences for State non-compliance,
Delaware assorted that, while it “has
long supported efforts to roduce
impaired driving on our roadwa?'s. we
strongly oppose the sanctions related to
this Repeat Intoxicated Driver Law, We
belleve that transfer penalties interfore
with the [States'] progress towards
comprehenslve efforts.” Michigan
recommended that Congress should
establish {nstead a “performance-based
alternative” under which States “can
demonstrate measurable, significant
success in reducing recidivism, either
within the state or as compared to the
national average,' NCSL and the State
of Wisconsin also objected to the use of
transfer sanctions.

Regarding the statutory criteria that
States must n;eet to avoid the sanction,
NCSL expressed its belief that "'a one-
size-fits-all approach is not the best way
to tackle the nation's drunk driving
problem.” In addition, NAGHSR and
some of the State commenters predicted
that the criteria are so stringent, it is
unlikely that any State will fully

conxg!‘y.
NHTSA and the FHWA acknowledge

that some of the compliance criteria are
strictly defined in section 164 and that
some may consider the consequences
established in section 164 for States that
fail to comply with these criteria to be
rather severe. However, the agencies are
bound to implement the section 164

program, (n aceordance with the
requireimoents thet wore ostablished by
tho statute. Rognrding Michigan's
suggostion that o purlormaencebased
allornativo he estab)ished, we note thi
Congross has estalbdished perlonmance.
basod prog. ams under section 157 (for
seat holt use) and section 410 (for
impalred driving), but Congross s this
far chosen to use n difforont approach in
the arva of rapeat intoxicated drivers,
Mareover, wo nots that this progrion
has had a significant impact on Ste
ropoat Intoxicatod driver laws. Since the
enactment of the TEA 21 Rostoration
Adt, State repeat intoxtcated driver lows
have boan ﬁlrunfuhunml. through the
passoge of now legislation, in 16 States
and the District of Colwmmbin. NIHTSA
has dotermined that the laws of nearly
half the States (23 of them to dinte) and
the District of Columbia fuily comply
with tho suctlon 164 roquiramonts,
Finally, we poto that, In the Safoty
Rocommendation that it issued 10 the
Secretary on August 7, 2000, NTSH
submitted deatalled commmants regarding
the statutory requiremants contalned in
section 164, N'TSB stated that the
soction 164 program represonts “n
substantlal effort by Congress to address
the hard core drinking drlver problom
* * * Howsver, the Safoty Board
belioves thal this legislation could bo
even more offoctive.” 'The Board
recommended that the agency:

Evaluate modifications to the provisions of
[the TEA 21 Raestoration Act] so that it can
be more effoctive in nssisting the Stutes to
reduce the hard core drinking drefver problem
{and] recommend changas to Congross as
appropriate. Considerations should include
{8) & rovisod definition of “repont offonder”
to include administrativa actions on DAV
offenses; (b} mandatory treatmont for hard
core offanders; (c) a minfmum perfod of 10
years for records retention and DWI offense
enhancement; (d) administratively imposed
vehicle sanctions for hard core drinking
drivers; (e) slimination of community service
as an alternative to incarceration; and (f)
fnclusfon of home detention with eloctronic
monitoring as an alternative to incarceration,

Since NTSB's comments recommend
that the agency seek legislative changes
to the section 164 program, these
comments will not be addressed
specifically in this final rute. Thesae
recommendations are being considered
separately by the agency, outside the
scope of this rulemaking action,

C. Definitions Adopted in the Interim
Final Rule
Section 164 provides that, to avoid

the transfor of funds under this program.
a State must enact and enforce:

8 "repoat intoxlcated drivor law” * * *
that provides * * * that an individual
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convicted of o socond or subsaquoent offense
for driving while imoxleatod or driving

dor the InDuence Jmust Ho subjuct 1o
‘«m spoctfled mintmum ponaltios).

hu statute defines the term “'repual
inoxicated driver law" to mean “a State
law that provides [certain spocifiod
minbmum penaltios for] an Individual
canvicted of a second or subsequont
offunse for driving while intoxicated or
driving undor the Influence * ¢ *" The
agentivs (ncorporated this definition
Into the interhn final rule. 'The Interhin
rule also dolined the term *“‘repaoat
Intoxicated drlver," Consistent with
other programs conducted by the
agencios and with Stote laws and
practicos, the nterim regulations
srovidad that an Individual is 8 “repeat
ntoxlcated driver' If the driver was
convicted of driving while intoxlcated
or driving under the influence of
alcohol more than once in any flve-year

pertod.
The terms “dreiving while intoxlcated”

and "driving under the influence" were
deflned {n the statute to mean "driving
or being In sctual physical control of a
motor vehicle while ?mving an alcchol
concentration above the permitted limit
as establlshod by each State,” The
statule also defined the term “alcohol
concentration.” The Interim regulations
Gted these definitions without
01

hg agencles recelved a number of
comments regarding these definitions.
Most of the comments sought o expand
the definition of the terms "driving
while intoxlcated" and *“driving under
the influence,” so that a broader set of
offenses would result in mandatory

sanctions.
For example, MADD, Dr. Hedlund

and Dr. Voas questioned the use of
language in this definition, which
Provides that offenders must have had
‘an alcohol concentration above the
permitted limit as established by [the)
State." As Dr, Hedlund explained in his
commoents, the inclusion of this
language ‘‘raises the {ssue of whether an
alcahol concentration test is required to
establish the offense of driving while
intoxicated {or driving under the
influence). In practice, for a variety of
reasons, it is not possible to obtain an
alcohol concentration test for eve
individual arrested for driving while
intoxicated. In particular, some
individuals refuse to provide a breath
test. But many individuals are convicted
of driving while intoxicated without an
ohol concentration test, based on
evidence obtained by the arresting
er," Accordlnglg, these three
commenters urged the agencies to

modify the interim regulations to clarify
that the mandatory sanctions must

apply to offenders wha are convicted of
“driving while Intoxicated” or “driving
under the influence,” even if thelr
slcohol concentrations are not known,

‘The agoncles agroe with these
comments. Offanders who were
convicted of driving while Intoxicotud
or drlvh:f; under the Influence should
not avold the mandslary sanctions,
slmply because thulr alcohol
concentrations are not known, Congroess
would not have intended such an
outcome. To provide clarlficetion In the
implementing rogulations, the agencles
have modified the definition of the
terms “driving while intoxicated" and
“driving under the [nfluence’ to mean
"driving or boing In sctusl physical
control of a motor vehicle while having
an alcohol concentration abovoe th

grmitted lHmit as established by each
State, or an equivalent non-BAG
intoxicated driving offense.”

These definitions should clarify that,
to comply with the Section 184
program, a State's law niust a? )1y the
mandatory sanctions to any offender
who is convicted of driving while
intoxicated or driving under the
influence of alcohol, whether or not the
conviction is based on the offender’s
alcohol concentration level. The
definitions should clarify also that the
driving while intoxlcated or driving
under the influence offense must be the
“standard” offense in the State. In other
words, the sanctions need not apply to
lesser included offenses (such as .05
BAC driving while impaired offenses),
but it is not sufficient If the sanctions
apply only to “high BAC" (such as .17
or .20 BAC) offenses.

MADD and the State of Wisconsin
recommended two additional changes.
They urged the agencies to expand these
definitions to rec]uire the imposition of
mandatory sanctions on offenders who
refuse to submit to an alcohol test, aven
if they are not convicted of driving
while intoxicated or driving under the
influence, and on offenders who are
convicted of driving while under the
influence “of drugs™' other than alcohol.

The agencies are unable to adopt
these recommendations because they
are outside the scope of the section 164
program, as authorized by Congress,
section 184 specifically provides that a
conforming ‘'repeat intoxicated driver
law" is a law that applies the specified
mandatory sanctions to individuals
“convicted" of a second or subsequent
offense, Accordingl{. the agencles do
not have the authority to require that
States apply these sanctions to offenders
who are not convicted of the driving
while intoxicated or driviug while
under the influence offense, As
discussad above, the agencies have
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muodified the regulations to clarifly thin
the mandatary sanctions spocilied in
saction 164 must apply 10 oflenders who
rofuse to subimit o an alcohal test mnd
aro convicted of driving while
Intoxicated or driving undor thy
influence. Howaver, the sanctions need
not apply 1o offonders who refuse to
submit 1o an alcohiol test and are not
convicted of such an offense, OFf course.
if Statos choose ta apply additional
sunctions to these offonders. the soction
104 program will not prevent thoem from
doing so.

Stindlarly, there Is nothing inthe
language or the legislative history of
suction 164 that Indicates that Congroess
oxpactod that tho mandatory sanctions
must spply to offonders convicted of
drlvlnsi undur the Influence “of drugs”
other than sleohol, In fact, several
portions of the statute make it clear tha
the program was designed specifically
to addross repeat offenders convictod
onli' of driving while intoxicated or
under the Influence "of alcohol.” For
example, the offenses are deflned to
require that the driver had “an altohol
concentration above the permitted
limin" In addition, two of the sanctions
that must bo Imposud Include rogulring
“an assessment of the Individual's
degree of abuse of alcohol [not drugs]”
and vehicle sanctfons, such as “the
installation of an Ignition Interlock
system'' on the offenders’ vehlicloes,
which would prevent the offender from
starting or operating a vehicle with any
alcohal (not drugs)%n his or her systom.

Since these recommended changes
would exceed the scope of section 164,
th?y have not been adopted in this final
rule.

As stated above, the interim
regulations defined the term "repeat
Intoxicated driver" to mean *‘a person
who has been convicted previously of
driving while Intoxicated or driving
under the influence within the past five
years." The agencies recelved two
comments, from the State of Delaware
and from Advocates, regarding the
meaning of this definition,

Specl%lcall_v. Delaware noted that
“this provision does not take Into
account an offender who has been
arrested of more than one DUI offense
within a 5 year period but has not been
convicted of both at the time of the
second or subsequent arrest.” Advocates
requested clarification about the effect
of this definition on States that do not
maintain or, *'look back” at, records for
the full five-year period. According to
Advocates, “the agencies do not
unequivocally state that laws with only
a 3 year "'look back’' provision do not
comply with the implementin
regulations in the interim ﬂnafmle.“
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The agencles wish to verlfy that

Delaware's Inturprotation of the
latlons Is corroct. ‘Yo dotermine
.jtlwr on individual 18 a ropoat
oxicatod offendor for the purpose of

this program, the State Is required to
('.(ms%tlur whother an lndlvld‘unl was
convicled (not arrestad) more than once
within a flve-ysar perfod. In responss to
tho comments received from AJvot:nlus.
wo wish to clarify that, to (:mngly with
the section 164 roqulremoents, States
st not only provido that mandatory
sanctions apply to offendurs convictod
more than once within a five-yoar
poriod, the States must also ensure thet
such ganctions are Imposed. This
requires necossartly that the State has
the abllty to, and In fact dous, “look
back” five (or more) yoars to determine
whuthor the smctions should be

appliod,
‘o furthior clarlfy this definition, the

af;on(:los have modified the language
sllghtly, so that 1t now provides that the
term “‘repeal intoxicated driver” means
“a porson who has boon convicted of
driving while intoxicated or driving
under the Influence of alcohol more
than once In any flve-year perfod.”

D. Specific Comments Rugarding the

Al

Repeat Intoxicated Driver Criterla

ost commonts recelved by the

clos In response to the interim final

rolated to the spacific criteria that
ropoat intoxicated driver laws must
meet for a State to avoid a transfer of
funds, Comments were recelved
regarding each of the four penalties,
described in the criteria, that State laws
must impose on repeat intoxicated
drivers. These comments and the
agencies’ responses to them are
discussed In greater detall below.

1. A Minimum One-Year License
Suspension

Section 184 provides that, to avold a
transfer of funds, the State must have a
law that imposes a mandatory minimum
one-year driver's license suspensfon on
all repeat intoxicated drivers, The
statute defines the term “license
suspension” to mean “‘the suspension of
all driving privileges.” Accor inﬁly. the
interim final rule provided that the
offender must be subject to a haru
suspension (or revocation), for a
minimum period of one year, durlnF
which the offender cannot be eligible for
any driving privileges, such as a

restricted or hardshlp license.
he agencies received comments from

SR, LifeSafer, and the States of
nsin, Michigan and Delaware
objecting to the une-year hard license
suspension requirement. These
commenters cited a number of reasons

-

for their objoctions. Wisconsin,
NAGHER and Miclilgan, for example,
thought a one yuar hard Hoonse
suspenaton could result {n financisl
hardships to some offendors,
pnrth:u!nrlr those who live in rural
communities, According ta conmments
from both NAGHSR nmrMI(:hlgun.
*Rural offendors would be espocially
advorsely Impacted sinco they may not
bo able to arrange for altarnative moans
of transportation during such an
uxtendod porfod.” In addition,
Dalaware, Wisconstn and Michigan
suggested that, withnately, this strict
roquirement might have the unintonded
offect of, as DoJaware put it, offering
some offunders with “'no alternatives”
and encouraglug them to drive without
a valld liconse. These commaonters ull
soui 1o agree that repont Intoxicated
drlvors should bo subject to a one-yoar
driver's license suspension that
fncludes somo perfod of hard
susponsion, but they suggested hard
susponsion periods of less than one
year, such as 30 or 80 days,

Furthor, NAGHSR assertod that it had
“found nothing in the luglslative history
of [section 164!{ which would support
the need for a one-year hard license
suspenslon.' In addition, Michigan
statod that it thought it “unlikely that
any State will be in compliance with the

rovision” and NAGHSR predicted that
*fow State loglslatures will be willing to
enact [conforming] legislation.”

The agencies do not share the
concerns that were expressed In these
comments, Rogardlni; the agencles'
authority to Include In the ragulations s
one-year hard driver's license
suspension requirement, the agencles
have determined that inclusion of this
requirement is not only supported by
goction 164's legislative history, but Is
required by the plain language of the
statute itself. The statute provides
specifically that State laws must

rovide, “as a minimum penalty, that
repeat intoxicated drivers) * * * shall
recelve a driver's license suspension for
not less than 1 year' and the statute
dofines the term “'license suspension’’ to
mean "the suspension of all driving
privileges.” {Emphasis added.]

Regarding the predictions that few, if
any, States would enact conforming
legislation, we note that, to date, 23
States and the District of Columbla have
laws that NHTSA has determined meet
all the section 164 requirements and at
least 11 additlonal States meet the one-
year hard driver's license suspension
criterion, although they do not meet all
the requirements of the section 164
program. We note also that, although
ther objected initially to this criterion in
their comments to the interim final rule,
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Michigan and Dah are two of the States
whose Inws have buen determined (o
comply fully with section 164,
including the onvevonr hard Heense
susponsion roquiremont,

Rogerding the comments that suggust
that n ono-yunr hard licensu suspension
conld rosult in financial hardships to
somu offendors, particilarly those who
Hve In rura) communitios, the agoniies
note that the research that has bheen
purformuod in this ares dogs not support
that conchision, Although the research
1o dato has not studied the finpuct of
hard suspensions of a full one-vear
period, there has boen rasearch that
found that hard suspensions ol a shorter
tonigth of time did not have an impacy
al all on an offendor’s employment. In
a 1096 study of three States with
administrative Heonse rovocation
})rogrnms. for uxample, researchers
ound that 84% of the offenders who
woro vriployed at the time of arrusy
wara stll] working aftor a one-month
revocation period. The researchers
found also that the percontage of
offenders stlll employed one month
aftor arrest was the same In comparison
States that did not apply a Heonse
revocation sanction, Moraover, the
agoncles note that many of the States
with conforming laws contaln regions
that are rural in nature. Some of tha
States with conforming laws Include
Alahama, Arizona, lowa, New
Hampshire, Oregon and Utah,

The agencies recognize, s the
commenters do, that many offendors
who are subject to license suspensions
or revocations operate motor vehicias
anyway, without a valid license. As we
noted in the interim final rule, some
studfes have found that as many as 70
percent of all repeat offenders continue
to drive even after their driver’s licensos
have been suspended or revoked.

Howaever, the agencles do not believe
that the elimination or evan the
reduction of driver Heensing sanctions
is the best remedy for this problem. We
believe that Congress hoped that States
would address that concern instead by
enacting strong vehicle sanctions,
including those outlined in th# second
ariterfon of the section 164 program
(and discussed In greater detail balow),
such as by impounding or immobilizing
the motor vehicles owned by the
offender during the suspension or
revocation perfod. In addition, States
are encouraged, under NHTSA's Section
410 progratn, to establish separate
vehicle sanctions for offenders who
operate a motor vehicle while their
license {s under suspension or
revocation.




Federal Reglster/Vol. 75, No. 103/ Wednesday, Octobor 4, 2000/ Rules m

)

S oy b Bt W b e 11 e A e o BT

For tho roasons discussed above, this
rwrtion of the interim regulations has
n adopted without changu.

mpoundment or Immobilization of,
the Installation of an Ignition
Intorlock Systom, on Motor Yehiclos

Sectiun 1604 provides that, to avold
thu transfer of !undn. the Stato must
havu a low thot requires the
impoundment or Immaoblillzation of, or
the Installation of an ignition interlock
on, each motor vehicle owned by the

repent fntoxicated offondor,

Fho torm “Impoundment or
Immoblization” was dofined in the
Imarim regulations to moan “the
romoval of @ motor vehlels from a repeat
Intoxicatod driver's possession or the
rendoring of o repeat intoxicated
drlver's motor vehicle Inoperable,” and
the agenclos indicated that the
definition would also include "the
forfoiture or conflscation of a repeat
intoxlcatod driver's motor vehicle ar the
rovocation or suspension of a repuat
Intoxlcated drlver's motor vehicle
llcense plate or roglstration.” The
agoncios deflned the torm “ignition
intorlock systom” {n the Interlm
regulations to mean "'a State-cortifled
system designed to provent drivers from
starting thelr [motor vehicles] when

r breath alcohol concentration is at
oveo a preset level."

he Interim final rule explained that
the State law does not need to provide
for all three types of penalties to comply
with this criterlon, but it must require
that at least one of the three penalties
will be imposed on all repeat
{ntoxicated drivers for the State to avoid
the transfer of funds,

The interim final rule also specified
that, to comply with the interim
regulations, the State law must require
that the impoundment or
immobilization must be imposed during
the one-year suspension perlod, or that
the ignition interlock be Installed at the
conclusion of the suspension perlod.
The {nterim regulations did not sﬂaclfy
the length of time during which these

penalties must remain in effect,
The impoundment, immobilization or

ignition interlock criterion is the most
complex of the section 164
requirements. Accordingly, it is not
surprising that it generated the most
comments. Every respondent that
submitted comments in response to the
interim final rule addressed at least
some aspect of this requirement, The
cpmments recefved regarding this

jon and the agencles’ responses to

are discussed in detal] below.

. Mandatory Penalty. The agencies

explained, in the preamble to the
interim final rule, that the State law
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dous nol nevd to provido for all three
tyro» of ponaltivs 10 comply with this
criterlon, but i1 must roquire that ot least
ono of the three penalties will be
Imposed on all repeat intoxicated
drivars, for the State ta avold the
transfor of funds. Later In the interim
rule, whon doscribing the time frame for
these three penalifes, tho agoncios stated
that the State law must require (hat the
Impoundment or immobilization be
Imposed during the one-year suspension
form, and that the ignitlon Interlock
aystom bo installed at the conclusion of
the one-yoar torm. Thess statements
gonerated four comments regarding the
mandatory noture of this criterion.

AAMVA and the State of North
Dakota objected to the staterment that the
State law must "require that at least one
of the three penaltios will be Imposed,”
They asserted that the impoundment,
immobllization or ignltion interlock
sanctions need only “bu available” or
that they "may" be imposed, Theso
commentors did not belleve that these
sanctions "'must” be Imposed. The
agencies disagres. Section 164 providos
for four minimum penaltles, and we
find that there is nothing In either the
statutory language or the legislative
history to suggest that three of the

enalties are mandatory and the fourth
Fthe impoundment, immobflization or
Ignitdon interlock requirement) is
optional,

The com.1enters seem to baso thelr
assertion on the fact that the statute
provides that State laws must require
that repeat intoxicated drivers must
“receive” license suspensions,
minimum sentences and assessment and
treatment, while the statute provides
that they must be subject to"' the
impoundment, linmobilization or
ignition interlock requirement. The
agencies conclude that the difference in
language in this provision does not
signify any difference in the mandatory
nature of the requirement, but is simply
a fgrammatical device used, since an
offender may ''recelve’ a suspension, a
senlence, an assessment and treatment,
but an offender wouid not *'recelve’ an
impoundment, immobilization or
iﬁnition interlock installation. Rather

e offender is “subject to" these
sanctions when the sanctions are
applied to the offender's vehicles, The
agencies coni/nue to conclude that, to
avold a sanction, the State law must
require that at least one of these three
penalties must be imposed on all repeat
intoxicated drivers,

The State of Nevada objected to the
statement in the interim final rule that
“the State law must require that the
impoundment or immobilization be
imposed during the one-year suspension
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torm, aned that the ignition intorfock
r?'stom bo installad at the conchision of
tho one-yoear term."” (Emphasis added ]
Novada thought this statemont was
moant 1o signify that Sinves must impose
the Impoundmont or immohilization
penalty tduring the licensv suspension
parlod) and also the ignition imterlock
penalty {at the und of the susprension
puriod).

Howover, this was not the meaning
that the agoncies had intended to
(:onvof‘. Rathor, the statemuont was
includod simply to clarify the tme
frames for oach of these sanctions.
Regarding the mandatory nature of these
sanctions, the agencies helieve the plain
language in the Interini regulations is
clear. It provides, "'to avoid the transfor
of funds * * *, a State must enact and
enforce a Jaw thal establishes that all
repeat intoxicated drivers shall * * 4 be
subjoct to ither * * * the
hnpoumlnwm * ot immobilization
* 8 oridgnition Interfock [sanction].”
In addition, as the agencies explain in
the preamble to the Interim final rule,
“the State law douss not nesd to provide
for al) three Ly pes of penaities 1o comply
with thls criterlon, but it mus! require
that at least one of the throee pmm{iius
will ba imposed.” Since the statemoent
which Nevada found ambiguous was It
the preamblo to the rule, and not the
interim regulations themselves, no
ragulatory changos are needed in this
final rule to clarify this statemaent,

Moreover, we note that no other
commenters Interpreted the Interim
final rule In this way, Advocates, for
example, statod in its comments, “The
sgencles appropriately analyzed the
distinct purposes of these sanctions, and
correctly noted that saction 164 requires
the imﬁosttion only of one sanction
since they are set forth disjunctively in
the statute.”

Accordingly, no changes to the
interlm regulations have heen adopted
in response to these comments,

b. ﬁming of the Sanctions. In the
interim final rule, the agencles
explained that Section 164 does not
specify when a State must impose the
impoundment or Immobilization of, or
the Installation of an ignition interlack
system on, motor vehicles, Therefore, ta
determine when these penalties must be
imposed, the agencies considered the
purﬁose of the three penalties.

The agencies recognized In the
interim rule that the purpose of an
impoundment or immobilization
sanction Is very different from that of
the installation of an Ignition interjock
system, We explained that, when an
individual convicted of driving while
{intoxicated {s subject to a driver license
suspension, it is expected that the
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individual will not drive for the length
of the suspension term. However, some
{lus havo found that as maeny vs 70
:ant of all ropeat offenders continue
rivo oven aftor tholr driver's Hcenses
have buen suspendoed or revoked.
Accordingly, the agencles concluded
that thoe lnws that provide for the
Impoundmant or immobilization of
motor vaehlclas aro designed to ensure
that driver's liconsv susponsion
sanctions are not ignored. ‘They seck to
prevent offenders from driving vehicles
while thelr driver's Jlcensus are under

nua}‘mnshm.
The agonclos explatned in the (nterlm

[fnad rule that lews that provide for the
instoliation of an Ignition interlock
systuni on a motor vehicle, on the other
hand, are not designed to provent the
Individaal from driving, Such laws
ganorally provide thet these systoms
will ba Installed on a motor vehicle
once the individual's driver's lHcense
hns boon restored, The agencles stated
that those Jaws racognize that many
individuals convicted of driving while
intoxicatod have difffculty controlling
thelr drinking. Accordingly, they are
designed to prevent individuals, once
they are permitted to drive agaln, from

drlnklnfz and driving.
Based on the nature of these penalties,

gencies declded In the Interim finsl
not o adopt 8 unfform time frame
these three penalties, Instead, the
Interim regulations provided that the
Stete law must require elther the
impoundment or immobilization of the
offonder's vehicles during the one-year
suspension term or the installation of an
ignition Interlock system at the
conclusion of the suspenslon, The
interim regulations did not specify the
length of time during which these
penalties must remain in effect,
The agencies recelved a number of
comments regarding these features of

the interim regulations.
Some of the comments expressed

support for these aspects of the interlm
regulations. Far example, Advocates
stated, ‘the agencies accurately
recognize that impoundment or
immobilization are sanctions that
should be imposed concurrently with a
one-year suspension, whereas the
ignition interlock would logically apply
after the suspension is completed.”
However, most of the comments
received by the agencies were critical uf
these aspects of the interim rule.
Regarding the application of
oundment or immobilization
lons, many of the commenters
troubled that the interim
regulations did not establish a minimum
length of time for these penalties. NCSL,
NAGHSR and the State of Michigan, for

examplo, wore concornud thal o State
could comply with this requirement by
Impounding or Immobflizing n vehicle
for a single day, and MADD and
LifeSaler ventured that 8 Biata may even
b able ta comply bf' Impounding or
immobllizing a vohicle Ior only an hour,
Some of the commenters spuctfled a
minimum perfod of time tljml wounld b
appropriate, such as 30 days, which was
auggestod by MADD and Dr. Voas, or
16-30 days, which was suggested by
LifoSafor,

Some of the commenters also
suggested that the Impoundmoent or
immaobtlization sanction should be
imposed quickly, to maximize the
impact of these sanctions and to provent
offonders from transfurring their
vehicles, MADD, LifeSafer and Dr. Voans,
for oxamplo, urged the sgoncles to
reguire that such sanctions ocour
immediately, at the time of the
offender's arrost,

Ragt ~ding the installatlon of ignition
interfock devices, many of the
commenters objected to the requirement
that ignition interlock dovices must he
installed at the conclusion of the one-
t)iemr driver's license suspension,

ifeSafer assorted that these dovices
have besn shown to be effective and
predicted that a one-year delay would
greatly curtail thelr use. NCSL and the
State of Michigan thought it was
unilkely that any State would adopt the
ignitton interlock sanction under these
conditions, MADD asserted that, “'the
longer the ignitlon Interlock device
remalins on the offender’s vehicle, the
more effective it is fn changing his or
her behavior and {ncrensing the
likelthood of reducing recidivism,”
Accordingly, MADD suggested that
ignition Interlock devices should be
installed at the time of arrest and should
remain on the offender’s vehicle for a
minimum period of one year following

license reinstatement.
The agencies have decided not to

change the regulations in response to
these comments. As the agencies
explained in the interim final rule,
while section 164 required that State
laws must provide for the impoundment
or immobilization of, or the installation
of an ignition interlock device on, motor
vehicles, the statute was silent regarding
the timing of these sanctions. Section
164 did not specify the length of time
that these sanclions must remain in
effect, or require that these sanctions
must take place immediately at the time

of arrest.
Moreover, the use of these sanctions

is still a relatively new development in
the field of impaired difving
countermeasures. The agencies do not
believe there are currently sufficlent

rasorch findings to dictate s mlnlmum
partod of time tor thess ssnctions, in the
absonce of statutory direction. In
ndditfon, while Statos may choose to
roguire the imposition of thuse
sanctions st the time of the offender's
arrvst as parl of thelr programs. the
agoncios do not belleve we have
sufficiont Information, in the absence of
statutory direction, to make this o
condition of compliance. Plus, we o
not want to stifle innovation, e rufe
has been drafied, within the framework
of thu statute, to provide States with as
much Nexibility as posstble, 1o enable
thom to vstablsh the tenns for
conducting thelr programs in ways that
are most sppropriate undor theiy own
statutory sclistos.

While a number of the commanters
waore concornued that States would ba
abloe 1o gualify undor this criterion by
Impounding or lmmobllizing vehiclos
for only a doy oy aven an hour, the
agancios note that, to date, 11 States nnd
the District of Columbla have
demonstratod compliance with this
soction 164 critorion based on an
impoundmaent or Immobilization law,
and no State law provides that vehicles
(or the Hcense plato or reglstration) will
be Impuoundad or immobilized for such
an fnsignificant perlod of time.
Although two States provide for a five-
day minimum and one Stale requires a
30 day minimum Impoundment or
immobtlization, all other States snd the
District of Columbla require that the
impoundment or Immaobilization ramain
In effect for the duration of the Heense
suspension or for a minimum of at least
one year,

Regarding the installation of Ignition
interlock devices, the agencies recognize
that a significant number of offenders
continue to drive even after they lose
their driving privileges, and that many
of them choose not to reapply for a
license even once they becoms sligible
to do so, We recognize also that ignition
interlock devices have been shown 1o be
effective at reducing the Incldence of
impaired driving during thelr use.
Accordingly, the agencies appreciate the
sentiments expressed by a number of
the commenters, who suggested thal
strategles be used to create an incentive
for repest offenders to drive only with
a valld license and not to drink and
drive. These commenters recommended
that we permit States to restors
restricted driving privileges to repeat
intoxicated drivers and install ignition
interlock devices on their vehicles prior
to the completion of a one-year hard
lcense suspension.

Howaever, the agencles continue to
conclude that such s strategy is not
permitted under section 164, since the
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statute spuectfically provides undor the
first crlitorion (discussed In detall above)
State laws must requiro that repeat
xlcuted drivers rocolve a one-yeor
ponsion of all thelr driving
privitegos, In addition, we flnd that,
while the Installatlon of Ignition
Interlocks hins beon shown to reduco the
Incldence of drinking and driving, othor
stratoglos (such as Impoundmont,
immaobilization or strict driving while
suspondoed laws) may be imore
] _H)rn})rlnlu whon seeklng to provent
offundoers whose licenses have boen
suspandued from gelting behind the
whool of a vehicle durlng thalr periods
of suspoenslon.

Moravor, wo niote that, if States
choose to Instal) ignition interlock
duvices on offenders' vehiclos prior to
the end of the ono-yesr license
suspension, ns an extrs moasure of
protection agalnst impalred drlving,
oven though thoe offender should not boe
driving at all, the rogulations wilt not
wrovent the States from dolng so.

owever, to satlsfy the one-year liconse
susponslon crlterion of section 164,
such States may not restore to these
offenders any driving privileges during
the one-year perfod. In additlon, to
satisfy the impoundment,
mobllization or [gnition (nterlock
rion of section 164, the ignition
lock devices must remain on the
enders’ vehicles for some period of
time after the license suspension has
ended,

While some commenters were
concerned that States would not be
willing to adopt a law that provides for
the installation of ignition interlock
devices under the conditions
established in the interim regulations,
the agencies note that, to date, 12 States
have demonstrated compliance with
this section 164 criterfon based on an
ignition interlock law.

For all of the reasons discussed above,
the agencies have adopted this portion
of the interim regulations without
change,

¢. All Vehicles Owned by the
Offender. The agencles indicated in the
interim final rule that, in order to
qualify under this criterion, each motor
vehicle owned by the repeat intoxicated
driver must be subject to one of the
three penalties.

A number of comments were
submitted to the agencies objecting to
this feature of the rule. The comments
raised two types of concerns. Some

ldered this requirement to be overly
; others considered its scope not to
oad enough.,

The commenters who considered the
requirement to be overly broad called it
“unreasonably severe,” “unjustified"

and “"counter productive.” Dr. Hedlund
of Highway Safoty North, for example,
oxplalnod that “State lmpoundmont and
immobllizatlon laws typically apply to
a single vehlelo (the vehicle driven by
the offender whon the offonse was
committed), not 1o all vehiclos owned
by the offendor’ and that " State
interlock programs typleally require the
offender to Install an lntorlo(:k on his (or
hor) primary vehicles and require the
offendor to drive only that veliicle,”

Dr, Hodlund, LifoSafor, NAGHSR and
others exprassed concern that such a
strict application of this requirement
could prove 1o bo a disincentive to its
adoption and use, In addition, the State
of Wisconsin questloned whethor the
impoundmunt or selzure of all vehiclaes
owned by an offender would raise
constitutional issues, As an alternative,
LifeSafor recommended that the ignltion
interlock sanction should be "'tied"' to
tho offondor's llconss, rather than to the
vehicles owned by the offender (/.e., as
a license restriction that provides that
the offender may drive ouly vehlcles on
which Ignition interlocks are Installed).
Finally, NAGHSR asserted that “‘nothing
in the leglslative history of this

rovision indlcates that Congress
ntended the sanctions to apply to every
vohicle owned by the offender.”

Regarding the agencies' authority to
require thut these sanctions apply to
gvery vehicle owned by the offender,
the agencles have determined that
inclusion of this requirement {s not only
supported by section 164’s legislative
history, but is required by the plain
language of the statute jtself, Section
164 provides specifically that repeat
intoxicated offenders must “'be subject
to the impoundment or immobilization
of each of the individual’s motor
vehicles or the Installation of an ignition
interlock system on each of the motor
vehicles lemphasis added).”

The agencies belleve Congress
established those requirements because,
for repeat offenders, taking his or her
vehicle at the time of arrest and placing
an ignition Interlock restriction on the
offender’s license may not be enough.
Congress wanted to do more than get the
attention of these offenders, Congress
wanted States to take steps to prevent
repeat intoxicated drivers from driving
at al} during their lfcense suspension or
from drinking and driving once their
Hcenses were returned. If one of the
offender’s vehicles has been impounded
or iinmobilized, but another vehicle is
available at home, or if one of the
offender's vehicles is fitted with an
ignition interlock device and another is
not, these objectives may not be
achieved,

Morvaver, the agencies note that, 1o
date, 25 Status and tho District of
Columbia have been dotermined to
comply with this criterion, by applying
olther an fmpoundmant, lmnmbil’izminn
or the instul{uliun of ignitton fntorlock
devices on all motor vehiclos owned by
ropeat intoxicated drlvars,

I'he commenters who considorod the
requiremont not to e broad enough
wore concernad that offendors could
avold these sanctions by using a varioty
of "loopholoes.” Dr. Hedlund of Highway
Safoty North, MADD und tho State of
Michlgan, for examplo, were concernud
that offenders could transfor title 1o
their vehiclus after arrest and prior o
conviction; the State of Wisconsin
sui;guswd that offunders could registor
vehicles using the names of frionds or
fomily moembhors, or other alinses; and
MADD was concerned that offondors
could operate vohicles that are “owned"
by othoer people.

Saction 164 did not require that State
laws address these particalar issues, and
the agencies have not expanded this
criterion by adding any such
requirements. The agenclos nots,
however, that some States have enacled
laws that surpass the minlmum
requirements ostabllshad in section 184,
and Includoe provisions that have the
potontiﬂl to "close” some of thuse
‘loopholes." Some States, for example,
apply their vehicle sanctions not only to
vehicles “owned" by the repeat
offender, but also to vehicles “operatad"
by such offender. Other State laws
contain provisions that specifically
prohibit offenders from transferring title
to their vehlcles, States that choose to
include in their laws similar provisions,
which excead the section 164
requirements, are able (and encouraged)
to do so, but such provislons are not
necessary for the State to demonstrate
compliance with the impoundment,
immobilization or ignitfon Interlock

criterion,
For the reasons discussed above, this

Eortion of the interim regulations has
gen adopted without change.

d. Exceptions Permitted. In the
interim final rule, the agencies
explained that, consistent with past
practices under the section 410
program, the agencles will perm{t States
to provide limited exceptions to the
impoundment or immaobilization
requirements on an individual basis, to
avoid undue hardship to an individual,
including a family member of the repeat
intoxicated driver, or a co-owner of the
motor vehicle, but not including the
repeat [ntoxicated driver. However, the
agencies decided not to permit an
exception to the installation of the
ignition interlock system requirement,
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‘The interlm final rule oxplained that the
agoncios bolleve that an exception (o the
Hremont that an ignition interlock
m be (nstatlud {8 not necessary,

¢u the reguiromont does not provent
a motor vehicle from belng avallable for
others dependent on that vehicle It only
srovonts an individual from operating
he vehicly undor the Influonce of
alcohol,

Commonts regarding this portion of
the Interlm regulations sug?uatad that
additlonal oxcoptions should be
gurmltto(l. NAGHSR, NCSL and the

tatus of Delawnro, Michigan and
Wisconsin emphasized that the
imposition of an impoundmont or
immobillzation or the installation of
fgnition Inerlock devicoes can be very
costly to offendors and thelr families.
Not only do these sanctlons cause
vehiclus to be unavallable, but there are
also administrative costs assoclatod
with the senctions. The commonters
assurted that these costs can result Inan
undue financial hardship for many
familles,

In addition, NAGHSR and LifoSafler
both asserted that there 15 a noed for an
employer exception. LifeSafer explained
that, In States whore the ignition
Interlock device Is tled to a restriction
op the leense, States "have recognizod
ead for an employer exemption
Hows the offendor to operate an
sloyer vehlcle in the course and
scope of employment without the
[ignition {nterlock dovice)” so lon? a8
certain conditions are met, LifeSator
states that the exemption {s necessary
“to avold undue hardship on an

emwlcger."

AGHSR and LifeSafer indicated that
the employer exception they seek is
needed if the ignition interlock device is
tled to a restriction on the offender's
license, Since section 164 requlires that
the installation of ignition Interlocks
must be tied to all vehicles owned by
the offender, and not to the offender’s
driver's license, the agencies believe the
employer exception sought by NAGHSR
and LifeSafer is not needed.
Accordingly, the agencies have not
added an employer exception to the

regulations.
ased on the concerns raised in the

comments regarding the flnancial
hardship that families may suffer due to
the administrative expenses that may be
imnosed in connection witl, the
installation of ignition interlock devices
on each vehicle owned by the offender,
gver, 1he agencies have
sidered their decision to not
t o hardship exception to the
gnition interlock sanction,
Accordingly, the interim regulations
have been modified {n this final rule to

add an exception to the ignition
intorlock roquirement. A Statv may
yrovide an pxception o the lgnition
morlock roquirement for financlal
hardship, provided the Gtate law
rogulros that the offunder may not drive
a vehicle without an Ignition Interlock
gystem, such as by requiring that a
rostriction be placed on the offender's
lconse.

To ensure that the avallabllity of these
oxceptions do not undermine the
impoundment, immobilzation or
ignition fnterlock roquiremaonts,
exceptions must bu made in accordance
with Statewlde published guidalinus
doveloped by the Stato, and In
exceptional circnmstances specific to
the offender's motor vehicle.

o. Other Comments Belatod to the
Sanctions. The inturkm regulations
rrnvidud that "Impoundment or
mmobilization* included "the removal
of a motor vehicle from a ropoeat
intoxicated drivor's possession or the
rendoring of a repeat Intoxirated
driver's motor vehlcle lno!)orublu. I'he
Intorim regulations provided that these
terms Include also ''the forfolture or
conflscation of a repeat intoxicated
driver's motor vehicle or the revocation
or suspension of 4 repeat intoxlicated
driver’s motor velicle Hcense plate or
rogistration.”

LifoSafoer objacted to this aspoct of the
interim regulations, According to
LifoSafer, "“physically revoking the
liconse plate or canceling the
registration |s not anywhore near as
strong a message of physically taking or
rendering incapable the operation |of] a
motor vehicle. Secondly, the sanctlon Is
rendered {neffective because another
license plate can be quickiy obtained or
transferred from another vehicle or the
vehicle re-registered under another
name,"

The agencles find, based on studies
conducted in Minnesota and Ohio, that
the research demonstrates that the
revocation or suspension of vehlcle
registrations and license plates {s an
effective sanction. In fact, NHTSA has
encouraged States to impose such a
sanction on repeal offenders and
individuals who drive with a suspended
driver’s license, under its section 410
program since 1992, Moreover, the
agencles are not aware of any research
findings that demonstrate & significant
difference in effectiveness between the
impoundment or immobilization of a
motor vehicle as compared with the
revocation or suspension of a vehicle
registration cr license plate. In the
absence of any such findings, the
agencies prefer o provide the States
with some flexibility in this regard.

Finally, NAGHSR rocommendud in 11
commaonts that ignitlon intorlochs
should bo used as part of o
comprehionsive, intorrelatod system,
such as one undor which the driver's
liconso of the oftndar (s suspesnded and
the offendoer’s veiicle is impounded or
immaebllizod for s short poriod (e g, 15
30 days), ot tho the of areest. Onee that
poriod of tine passos, limitod driving
riviogos are restored, the vohiclo may
w reclalmed snd nn §gnitlon intwock js
instalted. Then, whon the offonder
participatos and complotes troainen,
the ignition Interlock s removed

The agencios appreciate the objuctives
that NAGHSR suoks 1o muot by
suggosting such an approach, mid we
noto that States maoy lake this type of
npprosch, If they wish to do so, when
fashloning sanctions for first offenders.
Howaver, as alated proviously i this
final rule, such an approach would not
be permitted under section 104 for
rapuat offonndurs, Under such nn
approach, a repeat intoxicatod drivoes
would be permitted to receive driving
privilages during the initlal one-year
drivor's lconse suspension period, and
the statutory language contained Iy
saction 184 spuecifically roguires that oll
driving pr!v!’ugus st b suspondod
for a perlod of one yoar, Actordingly,
tho agenclos are unable to addross this
comment without an amoendment to the
underlying statute.

Accordingly, no changes will he made
t> the fnterim regulations hn responso to
these particular comments.

3. An Assessmont of Thefr Degree of
Alcohol Abuse, and Treatment as
Appropriate

Section 164 provides that, to avoid
the transfer of}nnds. the State must
have a law that requires that all repoat
intoxicated drlivers must recefve “an
assessmeont of the individual's degree of
abuse of alcohol and treatment as
appropriate.' In the interim final rule,
the agencies specified furthey that the
State's law must require that all repon!
intoxicated drivers must undergo an
alcohol assessment and the law must
authorize the imposition of treatment as
appropriate.

The agencies received comments
regarding this criterion from LifeSafer,
NAGHSR, MADD, the State of Delawaru
and Dr. Voas. Both NAGHSR and
LifeSafer indicated that they are aware
that there are some States that provide
for mandatory treatment of repeat
intoxicated offenders, but may not
require that these offenders be assessad,
In thelr view, since the treatment {s
provided automatically, these States
should be considered to be fully in
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compliance with the assessment and
treatment requirement.

is the view of the agencies that, If

ate provides for mandatory

tment of repeat intoxicated offenders
and the State's mandam? trentment
program Includes a mandatory
assessment component, such a program
will enable the State to demonstrate
compliance with the section 164
assessment and treatment criterfon. If
assessments aro not conducted of all
repeat offenders as part of such a
program, howover, the agencies will
find that the State's program dows not
fully comply. This decision {s based on
the agencies' conclusion that the
purpose of the assessment is to
determine not only whether an offender
should undergo treatment, but also what
type and level of treatment {s
appropriata for that offender. Programs
that assign treatment to offenders
without first assessing the needs of
those offanders may be ineffective in
resolving any alcohol abuse problems
that the offsnders may have. The
agencies note that, In addition to the
District of Columbia and the 23 States
that meet all of the section 164
requirements, at least 10 additional
States meet the assessment and

treatmont ¢ritarion,
o agencies recelved coniments also

MADD, the State of Delaware and

¥ Voas regarding this criterion.
According to their statements, these
commenters do not belleve the agencles
went far enough in the Interfm
regulations when we provided that the
State's law “must authorize the
imposition of treatment as appropriate,”
These commenters urged the agencies
instead to require that States make
treatment mandatory, MADD, for
example, stated that, “while the rule
requires mandatory alcohol assessment,
there {s no requirement that treatment is
mandatory even when the results of the
assessmeont calls for treatment,” Dr.
Voas explained why he thought such a
requirement should be adopted. He
asseried that "'the value of assuasment is
ontirely depundent on the offender
receiving the treatment,”

As the agencies indlcated in the
interim final rule, there la a wide array
of programs and activities that can be
usad (o treat offenders who have alcohol
abuse problems, Because of the many
aptions available, the agencies bellove it
would be difficull to establish a specific
requirement in the regulations that
Id have muumnr. atid also provide

tntea and tholr Judicial aystems
the floxibility thuy need to have

eates! impact,
In‘{m (:ammgnu. Dr. Voans took

particular issne with a statement that

was included In the preamble to the
interim final rule, In which the agencies
sald that, “to qualify under this
criterion, the State law must make it
mandatory for the repeat Intoxicated
driver to undergo an assessment, but the
law nesd not Impose any particular
{reatment (or any treatment at all}.” The
agencles wish to clarify that, the
agencles did not mean to imply by this
statement that States should not refer
individuals to treatment if trestment is
warranted. Since the Section 164
requirements provide that all repeat
intoxicated drivers must be assessed, we
trust that the court systems will refer
those offenders to treatment when
warranted, and that offenders will be
referred to the treatment that is most
appropriate. Since the statement to
which Dr. Voas objected was in the

reamble to the rule, and not the
nterim regulations themselves, no
regulatory changes are needed in this
final rule to clarify this statement.

For the reasons discussed above, this
Eortion of the interim regulations has
sen adopted without change.

4, Mandatory Minimum Sentence

Section 164 provides that, to avold a
transfer of funds, the State must have a
law that imposes a mandatory minimum
sentence on all repeat intoxicated
driver: For a second offense, the law
must provide for a mandatory minimum
sentence of not less than five days of
imprisonment or 30 days of communlty
service. For a third or subsequent
offense, the law must provide for a
mandatory minimum sentence of not
loss than ten days of imprisonment or
80 days of communlty service,

'The agencies exrlained in the interim
final rule that, consistent with NHTSA's
administration of the section 410
g:ogram. the term "“imprisonment’’ has

en defined to include ""confinement
in a jafl, minimum security facility,
community corrections facility, * * *
inpatient rehabllitation or treatment
center, or other facility, provided the
individual under confinement is in fact
being detained.' In addition, we
indicated in the Interim final rule that
house arrests would be included within
the definition of “imprisonment’ under
the section 184 program, provided that

slectronic moniloring (s used.
Wa racelved flve commenis in

responae (o the intorint final rile
regarding this criterion, Most of the
tommenis recelved related to the
agenciva’ deolsion to include houso
arrests within the definition of

Imprisonment,
MADD and Dr, Voas objeuted to ita

inclusion, They argued that a house
arrest lor a perlod of only five or ten

days is not a sufficiently strong penalty.
MADD, for example, asserted **House
arrest does nol carry with [t the specific
deterrence or social stigma that
incarceration in a jall factlity does.”
According to MADD, such a penalty
“will have little or no impact on
reducing recidivism which is the very
purpose of this legislation.”

Conversely, LifeSafer, NAGHSR and
Advocates supported the inclusion of
house arrest, coupled with slectronic
monitoring, within the definition of the
term imprisonment, LifeSafer
“applauded” this decision based on its
belfef that “{ajl {s the least effective
sanction to reduce recidlvism, States
have severe jail overcrowding problemns
* * * [and) studles which indicate
eloctronic monitoring has an Impact
greater than jail on reducing
recidivism." NAGHSR called this aspect
of the interfm rule the "most positive
attribute of the interim final
re%ulations." According to Advocates,

although the historle use of the word
imprisonment entails confinemeant in a
traditional prison facility, we agree with
the agencioes that non-traditional
approaches and the use of technological
advancements should be utilized in
attempt to make inroads against repeat
intoxicated offonders. In this regard It Is
clear that courts are using home
conflnement and monitoring as an
alternative means of detaining criminal
offenders."

As noted (n the interlm final rule,
recent NHTSA research seoms to
indicate that house arrests are effective
if they are coupled with electronic
monitoring. While the agencies
recognize that the periods of house
arrast studled tended 1o be longur than
five or ten days, we consider this
alternative means of detaining offenduers
to be a promising strategy that should
not ba stifled under the provisions of
these regulations. Accordingly, the
agoncles have docided to continue o
permit States to tise housa arrost,
coupled with electrontc monitoring, in
leu of other confinemoent mathods.

Dr, Vons suggostad In his commuents
that, If the use of house arrest {s
germluud under the mgulations, the

tate should extend the period of
detontion from five or ton days to o

griod of N0 days. The agencies do not

nd authority for eatablishing such an
alternative length of thme In the section
164 atatute. Accordingly, we have not
adopiod this change In the rogulations.

Finally, NCSL polnted out that many
States have, over the years, enacted
mandatory mintmum sentoncos for
repeat intoxicated deivers, in rosponse
to the Feduta! requirementa that were
ustablishud In the saction 410 program.
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Howaever, since section 164 requires
States to establish a longer mandatory

tence (five and ton days, rather than
QIOUPS). even these States will need to

¢t new legislation, The agencies
agree with NCSL.'s ohservation,
However, these longer sentencing
roquirements are dictated by the statute,

his portion of the interim regulations

has besn adopted without change.

E. Certifications

Tho interim final rule provided that,
to avold a transfor of funds, each State
must submit a cortification
demonstrating compliance with the four
soction 164 criterla, which Includes
citations to all appllcable provisions of
thelr laws, as well as regulations or case
faw, as needed. The certifications must
also assert that the State is enforcing its
law. According to the interim final rule,
once a State has been determined to be
in compliance with the section 164
requirements, the State would not be
raquired to resubmit certifications in
subsequent fiscal years, unless the
State’s law had changed or the State had
ceased to enforce Its repeat intoxicated
driver law. The interim final rule
provided that it {s the responsibility of
sach State to inform the agencies of any
such change in s subgequent fiscal year,

ubmitting an amenﬂmem or

lamant to Its certtfication,

e Interim final rule provided
further that, to avoid a transfer in FY
2001, the agencies must receive a State's
certification no later than September 30,
2000, and the certification must indicate
that the State ““has enacted and is
enforcing a ropeat intoxicated driver law
that conleorms to 23 U.5.C, 184 and [the
agencies’ implementing regulations).”
States found in noncompliance with the
requirements in any fiscal year, once
they have enacted complying legislation
and are enforcing the law, must submit
a cerification to that effect before the
following fiscal year to avoid a tranafer
of funds in that following fiscal year.
The interim rule indicated that such
cortifications must be submitted by
October 1 of the following fiscal year.

In Its conmiments {n response (o the
interim final rule, Advocates
recommended that States should be
required to submit more than a
certification to demonstrate that they are
enforcing thelr rapeat Intoxicated driver
laws. Advocates stated, "while the
agoncles nved not require burdensome
avidonte of such anforcement, some
jeia that & good faith effort is baing

to enforce the repoat offender law
1d bo sought. Sitice convictions and

alties Imposed under auch a law are
relativaly simple to eatablish through
computerized rocords, the agencles can

require some indicta as to the level of
state enforcement without imposing
significant burdens on the states.”

he agencles have not adopted this
change. While there may be information
In computerized records that States
would be able to compile and submit to
the agencles, we are uncertain how such
a sufficient “level of enforcement”’
would be defined. Moreover, we find
that the benefit of such a reporling
requirement would not justify the effort
that would be required.

Although the agencies did not racelve
any commonts regarding the dates by
which certifications must be submitted,
we have concluded that this feature of
the regulations requires clarification,
The interim final rule provided that
conforming certifications were due by
September 30 to avold a transfer of
funds in FY 2001, and that curtifications
from States that did not previously
comply with section 164 were due by
October 1 to avold a transfer of funds in
subsequent fiscal ysars. To avold
confusion, the agencies have concluded
that the same date should apply in any
fiscal year. Accordingly, the regulations
have been changed to provide that, to
avold a transfor of funds {n FY 2001 or
in any subsequent fiscal year, States will
be required to submit certifications by
September 30

n addition, some States enacted
conforming laws prior to Sertomber 30,
2000, but their new laws will not be
offective until the next day, on October
1, 2000, The interim rule, which
requires States to assert that they are
already enforcing thelr laws on
Saptember 30, did not ant{clipate this
occurrence. The agencies have
detormined that a conforming law that
becomes effective on October 1 will
enable a State o avold 4 transfer of
funds on that date. Accordingly, the
agencies have amended the regulations
to enable these States to certify that they
have enacted a repeat intoxicated driver
law that conforms to 23 U.5.C. 164 and
tho agencies' implementing regulations,
and that the law will become effective
and be enforced by October 1 of the
followlng fiscal year.

F. Transfer of Funds

As explained in the Interim final rule,
soction 1684 provides that the Secretary
must transfer a portion of a State's
Fedoral-aid highwaifunds apportioned
under sections 104(b)(1), (3), and (4) of
'Title 23 of the Unitud States Code, for
the Natlonal Highway System, Surface
Transportation Program and Interstate
System, to the State's apportionment
under section 402 of that title, if the
State dous not meel corain statutory
requirements,

The interim rule indicated that, in
accordance with the statute, the amount
to be transferred from a non-conforming
State will be calculated based on a
percentage of the funds apportioned to
the State under vach of sections
104(b)(1), (3) and (4). However, the
actual transfors need not be drawn
evenly from these three sources. The
transferred funds may come from any
one or a combination of the
apportionments under sections
104(b)(1), (3) and (4), as long as the total
amount meets the statutory reguirement,

One commaonter notud that lfw interim
rule did not specify which State agency
has authority to decide from whl(;ﬁ
category funds should be transferred.
The agoencies believe that, because the
decislon concerning which of the three
highway apportionments should lose
funds solely affects State Department of
Transportation (DOT) programs, the
State DOT should have authority to
inform the FHWA of any changes in
distribution. The agencios have added
language to the final rule, in the section
on Transfer of Funds, indlealling that on
Octobor 1, the FHWA will make the
transfors based on a proportionate
amount, then the State’s Departmont of
Transportation will be given until
October 30 to notify the FHWA {f they
would like to change the distribution
among sections 104(b)(1), (3} and (4).

The Interim rule indicated that the
funds transferrad to section 402 could
be used for alcohol-impaired driving
countermeasuras or directed 10 State
and local law enforcement agencies for
the enforcement of laws prohibiting
driving while !ntoxi(:uiu({. driving under
the Influence or other related laws or
regulations. In addition, the interim
final rule indicated that States may elect
to use all or a portion of the transferred
funds for hazard slimination activities
under 23 U.8.C, 152,

NAGHSR, Michigan, Delaware and
NCSL noted that the interim final rule
did not apecify which State agoncy has
the authority to determine how
transferred funds should be used.
NAGSHR stated that "It Is unclear
whether theso decisions are state
department of transportation docisinons,
state highway saloty offlce decisions, or
both.” Michigan suggested that it
should be made clear that all affoctod
state agoncios are to participate, and tha
states’ decislons may be guided by the
traffic safoty benofit returnad by the
Investment."

‘The agencios have dutarmined that il
of tho affoctad State aguncies should
Farll(:lpato in dociding how transferred

unds should be directed, Accordingly,
the agencios have ndded Innqungn to the
section on Usa of Transferred Funds
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specifying that both the State DOT,

which wﬁl “lose’" the funds, and the
e Highway Safety Office (SHSQ),
ch will “gain'' the funds must

Hde jointly,

The State DOT and SHSO officials
will provide written notification of their
funding decisions 1o the sgencles,
within 80 days of the transfer,
identifylng the amounts of apportioned
funds to be obligated to alcohol-
impaired driving programs, hazard
elimination programs, and related
planning and administration costs
allowable under section 402, This
process will {Jermit account entries to be
made. Joint decision making by the DOT
and SHSO Is tho same process required
by NHTSA and the FHWA for other
TEA 21 programs in which Congress
authorized flexible highway safety/
highway construction funding cholces—
the section 157 Seat Belt Use Incontive
Grant Program, the section 163.08 BAC
Per Se Incentive Program and the
section 154 Open Contalner Transfer
Program,

IV. Regulatory Analyses and Notices

A, Executive Order 12778 (Civil Justice
Reform)

This final rule will not have any
mptive or retroactive effect. The
ling legislation does not establish a

cudure for judicial review of final

rules promulgated under its provisions.

There ts no requirement that individuals

submit & Yetition for reconsideration or

1

rursue other administrative procosdings
sfore they may file suit in court,

B. Executive Order 12866 (Regulatory
Planning and Review] and DOT
Regulatory Policies and Procedures

The agencies have determined that
this action fs not a significant action
within the meaning of Executive Order
128686 or significant within the meaning
of De{)arimant of Transportation
Regulatory Policies and Proceduros,
States can chooss to enact and enforce
a rapoal intoxlcated driver law, in
conformance with Pub, Law 105208,
ahd lhorub?v avold the transfor of
Foderal-atd highway construction funds.
Altarnatively, If Statos choose not 10
ehact and snforce a conforming law,
thelr fundas will be transferred, but not
withhold, Accordingly, the amount of
funds provided 1o vach State will not
change.

In addition, the costs arsociated with
rulo are minimal and are expeocled
offavt by resulting highway safety
fits, Thae unactment and
orcement of rapeat intoxicated driver
laws should help to reduce Impalred
driving, which is a serious and coatly

problem in the Unlted States.
Accordingly, further economic
assessment Is not necessary.

C. Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (Pub. Law 06-354, 5
U.S.C. 601-612), the agencles have
svalusted the effects of this action on
small ¢ntities. This rulemaking
Implements a new program enacted by
Congress In the TEA 21 Restoration Act,
As the result of this new Federai
prograt and the Implementing
regulations, States will be subject to a
transfer of funds if they do not enact
and enforce repeat intoxicated driver
laws that provide for ceMain specified
mandatory penalties. This final rule will
affect only State governments, which are
not considered to be small entities as
that term Is defined by the Regulatory
Flexibility Act, Thus, we certify that
this action will not have a significant
{mpact on & substantial number of small
entities and find that the preparation of
a Regulatory Flexibility Analysls is
unnecessary.

D, Paperwork Reduction Act

This action doss not contain a
collection of information requirement
for purposes of the Paperwork
Reduction Act of 1080, 44 U.S.C,
Chapter 35, as implemented by the
Office of Management and Budget
(OMB) in 5 CFR part 1320,

E. National Environmental Policy Act

'The agencies have analyzed this
action for the purpose of the National
Environmental Policy Act, and have
determined that {t will not have a
significant effect on the human
environment,

F. The Unfunded Mandates Reform Ac!

The Unfunded Mandates Reform Act
of 19985 (Pub, Law 104-4) rvquires
a§encles to prepare a written assessment
of the costs, benefits and other sffects of
fins! rules that inchude a Federal
mandate likely to result in the
axpenditure by the State, local or tribal
governments, {n the apgrogate, or by the
private sector, of more than $100
million annually. In the interim final
rule, the agencies Indicated thal the
section 1684 program did not meet the
definitlon of a Fedural mandate, hecause
the resulting annual expenditures were
not expetted to excosd $100 million and
because thoe States were not requlred to
enact and snforce a conforming repoat
intoxicated driver law,

NCSL assorted that the rule will result
in an unfunded mandste, )t atated tha
“the total tost 10 the atates lo enforce
these repaat offender lawa will excesd

one hundred million dollars in cost.”
NCSL noted that the UMRA roquires
agencies to prepare o written assessment
of the anticipated costs and bonefits of
any unfunded Fuederal mandate and that
NHTSA failed to do so. NCSL asserted
also that NHTSA failed to consult with
State officials to determine the financial
and political ramifications of this
rugru atory proposal.

he agenclos have determined that
the rule will not result n an unfunded
mandate because the section 164
program is optional to the States. States
may choose to enact and enforee s
conforming repeat intoxicated driver
law and avold the transfer of funds
altogether. Alternatively, if Stotes
choose not to snact and enfosce a
conforming law, funds will be
transferred, but no funds will be
withheld from any State. Moreover, the
agencios do not believe that the
rasulting cost to States from
implementing conforming laws will be
over $100 milllon. Prior to the passage
of TEA 21, States already had enacted
and were enforcing repeat intoxicnted
drivor laws. Some of these States have
amended thelr laws 1o conform to the
new section 164 requirements, but such
changes will not result In expenditures
of over $100 milllon. For States that
have amended thelr rapeat intoxicated
driver laws, the cost to enact such
amendments will be minimal. There
may be some costs to provide training
{o law enforcement or other officlals or
to educate the public about these
changes, but these costs are not Hkely to
be signiflcant,

In the Interin final rule, the agencies
rocommended that States incorporate
into thelr enforcement efforts activitles
designed 1o inform law enforcemaent
officers, prosecutors, members of the
juditiary and the public about thoir
rapeat intoxlcated driver laws, In
addition, the agoncies advisod States to
take steps lo Integrale their repom
intoxicated driver enforcement efforts
into thelr enforcement of other inpnired
driving laws, If States take those steps,
the coat to enforce such laws would
Itkely be absorbed [tito the State's
overall Jaw enforcoment budgst because
tho States would not be required to
conduct soparate snforcement efforts (o
anforco thelr repuat intoxicated deivor
laws.

Accordingly. the agencios have
detormined that it {8 not necessary (v
propare a written aspeasment of the
(:orlr. and benefita, or other offects of the
riia,

G, Executive Order 10032 (Foderalism)

Thia action has been analyvzed in
accordance with the principlos nnd
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criterla contained In Exscutive Order
13132, and i1 has been determined that
ks action does not have sufficient
ralism [mplications to warrant the
paration of a federalism assessmant,

Accordingly, a Federalism Assessment
has not been prepared.

List of Subjects in 23 CFR Part 1275

Alcohol and alcohollc beverages,
Grant programs—transportation,
Highway safety.

In consldoeration of the foregoing, the
interim final rule published in the
Federal Register of October 19, 1998, 63
FR 55708, Is adopted as final, with the
following changes:

PART 1275—REPEAT INTOXICATED
DRIVER LAWS

1. The authority ¢itation for par 1275
continues to read as follows:

Authority: 23 U.5.C. 164: dalogation of
suthority at 49 GFR 1,48 and 1,50.

2. Section 1275.3 is amended by
revising paragraphs (¢) and (k) to read
as follows:

§1276.3 Definitions.
] * * * *

(¢) Driving while intoxfcated meaits
driving or being In actual physical

trol of a motor vehicle while having
leohol concontration above the
mitted Himit as established by each
State, or an squivalent non-BAC
intoxicated driving offense.
* * * * *

(k) Repeat intoxicated driver means a
porson who has boon convicted of
driving while intox{cated or driving
under the Influence of alcohol inore

than once In any flve-year perlad.
” * L} L} *

3. In §1275.4, paragraph (b)(2) is
radesignated as Earegmph (b){3) and a
new paragraph (b)(2) is added to read as

follows:
§1278.4 Compliance oriteria,
» » ] » L]

h [T |

52; A State may provide limited
excoptions to the requirement to install
an Ignition interlock system on each of
the offender’s motor vehicles, contained
in paragraph (a){2)(111) of this section, on
an {ndividual basis, to avold undue
financial hardship, provided the State
law raquires that the offender may not
operate a motor vehicle without an
ignition {nterlock syatom.

» ] ] ¢ ]

Soution 1276.6 is amendad b
ing paragraph (b) to road as follows:
§1278.8 Certification requirements.

L] [ ] # []

(b) The certification shall be made by
an appropriate State official, and it shall
provide that the State has enacted and
{s enforcing a repeat intoxicated driver
law that conforms to 23 U.S.C. 164 and
§1275.4 of this part.

(1) If the State's repeat intoxicated
driver law is currently in effect and is
being enforced, the certification shall be
worded as follows:

(Nama of certifylng official), [position
titlu}, of the (State or Commonwoalth) of
. , do hareby certify thot the (State or
Commaonwealth) of __ ___, has enscted ond
Is enforcing o rapeat intoxlcated driver law
that conforms to the requirements of 23
U.S.C 164 and 23 CFR 1275.4, (citations to
pertinent State statutes, rogulations, cnse low
or other binding legal roquirements,
including definitions. as needod).

(2) If the State's repeat Intoxicated
drivar law {s not currently in offect, but
will become effective and be enforced
by Octobar 1 of the following fiscal year,
the cortifivation shall be worded as
follows:

(Name of certifying official), (position
title), of the (State or Commonwaealth) of
.« o horeby cortify that tho (State or
Conntnonwealth) of _ » has enactod a
repoat Intoxfcuted driver law that conforms
to the roquiremonts of 23 11.5,C. 164 and 23

JFR 1275.4, (cltatlons lo portinent Stato
statutes, rogulations, case law or othor
binding legsl requiremonts, including
definitions, ns neoded), and will become
offective and be onforced s of (effective date

of tho law),
* [ 3 ] * *

6. Section 1275.6 {s amended b{
adding paragraph (¢) to read as follows:

§1276.8 Transter of tunds,
L] * * ] *

(c) On October 1, the transfers to
saction 402 apportionments will be
made based on proportionate amounts
froin sach of the apportionments under
23 U.S.C. 104(b)(1),(b)(3) and (b)(4).
Then the States will be given until
October 30 to notify FHWA, through the
appropriate Division Administrator, if
they would like to change the
distribution among 23 U.S.C.
104(b}(1).(b)(3) and (b)(4).

8. Sectlon 1276.7 Is amendod by
redesignating paraPrephs () throth (N
as paragraphs (d) through (g), and by
adding a hew paragraph (¢} to read as
follows:

§1275.7 Use of transierred funds,

L] ] ] L] *

(¢) The Governor's Representative for
Highway Safoty and the Secrolary of the
State’s Department of TranapoMation for
each State shall jointly identify, in
writing to the appropriate NHTSA
Adminlatrator and FHWA Divirion

Administrator, how the funds will be
programmed amaong alcohol-tmpaired
driving programs, hazard elimination
programs, and planning and
administration costs, no later than 60
days after the funds are transforrod.

L * L] L] »

Issung on: Suptember 28, 2000.
Kenneth R, Wykle,
Administrator, Federal Highway
Administration.
Dr. Sue Bailey,
Administrator, National Highway Traffic
Sofety Administration.
(FR Doc. 60-25364 Filed 9-20-00; 3:34 pmn]
BILLING CODE 4910-65-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 66
[USCG 2000-7466)
RIN 2115-AF98

Allowing Alternatives to Incandescent
Light in Private Aids to Navigation

AGENCY: Coast Guard, DO'T.
ACTON: Direct final rule.

SUMMARY: The Coast Guard Is removing
the requirament to use only tungsten-
Incandescent lighting for private afds 10
navigation, It will enable private
Industry and owners of private alds to
navigation to take advantage of recent
changes in lighting technology-
specifically to use lanterns based on
light-emitting diodes (LEDs). The greater
flexiblity will reduce the consumption
of power and simplify the maintenance
of private alds to navigation.

DAYES: This direct final rule is effective
January 3, 2001, unless a written
adverse comment, or written notice of
Intent to subniit one, reaches the Docka
Management Facility on or before
December 4, 2000, If an adverse
commant, or notice of inlent to submit
one, dous reach the Fachity on or bofore
then, the Const Guard will withdraw
this rule and publish a timely notice of
withdrawal (1 the Federal Registor.

ADDRESSES: You may mall vour
commaents of notices of intent to submit
them to the Docket Management Facility
[USCG 2000-74066], 1.8, Dopartmant of
Transportation, room PL=401, 400
Sovontlh Streut $W., Washington DC
208000001, or doliver theny 1o room
PL-401 on the Plaza level of the Nassif
Bullding at tho same addroess betwaun
10 a.m. and & p.m., Monday through
Friday, vxcept Fodoeal holidavs, The
tolophone number s 202-306-0320,
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' Heidi L, Coleman 1o

Assistant Chief Counsel
To! for General Law
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Adele Derby
Associate Administrator for
State and Community Services

{
This is in response to your request that the Office of Chief Counsel (OCC) review a numbpr of
pieces of proposed legislation that are currently under consideration in the State of North
Dakota and which would amend portions of North Dakota's repeat intoxicated driver la
Specifically, you request OCC's opinion concerning whether enactment of these propo ills

. would enable North Dakota to meet the requirements of the Section 164 program, 23 U.SIE.

§164, which was established in the Transportation Equity Act for the 21* Century (TEA-
Restoration Act, , Public Law 105-178, and its implementing regulations, 23 CFR Part 1275.

—t

On January 27, 1999, this office completed a review of earlier proposed legisiation from
North Dakota and determined that the proposed legislation would enable the State to
demonstrate compliance with the mandatory minimum one-year hard driver's license
suspension requirement. We determined, however, that it would not enable the State to
demonstrate compliance with the impoundment, immobilization or ignition interlock
requirement; the assessment and treatment requirement; or the mandatory sentencing
requirement of Section 164,

On January 16, 2001, we received a request to review North Dakota's House Bill (HB)11[13
and HB 1218, On January 30, 2001, we received a request to review Senate Bill (SB) 24(
HB 1173 proposes to amend the Ignmon interlock provisions (North Dakota Century
(NDCC) 39-08-01,3) of North Dakota law. HB 1218 and SB 2406 propose to amend N
Dakota's repeat offender sentencing provisions (NDCC 39-08-01). |

In addition, we note that on April 22, 1999, North Dakota enscted HB 1131, which wl:i
s

AP oo Sl OO M. Ny s

¢

revised version of the proposed legislation that we had reviewed on January 27, 1999,
revised bill had not been submitted to the agency for review, However, we have consi
this new legislation also as part of this review.

LG
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For the reasons described below, it is this office’s opinion that. as a result of the enactme:i;:
HB 1131, North Dakota law currently meets the mandatory minimum one-year hard driv
license suspension requirement and the mandatory sentencing requirement of Section 164.:.; ’i
It {s our opinion further that, if SB 2406 is enacted without change, North Dakota would "
continue to comply with the mandatory minimum one-year hard driver's license suspensmn
requirement and the mandatory sentencing requirement of Section 164; if HB1173 is enacdd
without change, North Dakota would meet these two requirements and also the
impoundment, immobilization or ignition interlock requirement. However, if HB 1218 is 3
enacted without change, North Dakota would no longer meet the mandatory sentencing
requirement of Section 164. Rather, it would comply only with the mandatory :mnlmum a&
year hard driver's license suspension requirement. :
}

t].- in . jver® u 1
In our determination dated Januaxy 27, 1999, we indicated that North Dakota’s current law
provides for a mandatory minimum 365-day license suspension for second offenders and a'*
mandatory minimum 2-year license suspension for third or subsequent offenders within a ﬂvc-
year period, NDCC 39.06.110(7). None of the proposed bills would amend these prowsmns

. of North Dakota’s law. ;{

Accordingly, if any of the proposed legislation is enacted without change, North Dakota
would continue to meet the mandatory license suspension requirement.

In our determination dated January 27, 1999, we indicated that the previously proposed !
legislation would authorize the impoundment and immobilization of vehicles and the |

installation of ignition interlock devices; however, it would not require these sanctions, and
the agency was unable to determine whether the sanctions would apply to all vehicles owned

by the offender. NDCC 19.08-0).3 i

In addition, we indicated that the previously proposed legislation also would authorize the: .
impoundment of an offendar's licanse plates; however, it would not require this sanction afd
we found that the provision clearly would apply only to the vehiole used in the commissiod&of

the offense, not to all vchlcles owned by the offender. NDCC 39-08-01(3) i}

HB 1173 would pt w'lde that the court “must require that an ignition interlock device be
installed in all of the pcrean's vehicles for & period of time that the court deems Appropmuf
after the conclusion of the suspension or revocation.® NDCC 39-08-01.3, as amended by ! “

. HB 11730 1(
| B
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Therefore, if HB 1173 is enacted without change, North Dakota would meet the mandato
impoundment, immobilization or ignition interlock installation requirement.

Reguirement 3 - An assessment of the degree of alcohiol abuse and trea

In our determination dated January 27, 1999, we indicated that the previously proposed .
legislation would provide for an asscssment of alcohol use and/or sbuse for second or third,
offenders and would authorize the court to order treatment if indicated. NDCC 39-08- .
01(4)(b),(c) and (g). However, we indicated that the proposed legislation did not require az}

assessment for alcohol use and/or abuse for fourth or subsequent offeaders.

.
7

o o

!

-
- e

4
i
i

North Dakota law currently requires the court to order an addiction evaluation for second 6‘;
third offenders and would authorize the court to order treatment if indicated. NDCC 39-08-
01(4)(b),(c) and (g). HB 1218 would provide that third or subsequent offenders may have !
their sentence suspended if they undergo and complete an evaluation for alcohol and b
substance abuse treatment and rehabilitation. NDCC 39-08-01(4)(e), as amended by R
HB 1218. The proposed legislation provides also that the court “shall require the [third or ;
subsequent repeat offander] to complete alcohol and substance abuse treatment and i
rehabilitation . . . as a condition of probation.” NDCC 39-08-01(4)(e), as amended by HB !’
1218. While HB 1218, if enacted without change, would authorize svaluations for fourth a|n;1d

subsequent offenders, it still would not require them.

. |

For this reason, North Dakota would continue not to comply fully with the assessment and:?

treatment requirement. H
|

In our determination dated January 27, 1999, we indicated that the previously proposed !
legislation would provide for a mandatory minimum term of § days of imprisonment or 30 -
days of community sesvice for a second offense within § years, 60 days of imprisonment fol a
third offense within 5 years and 180 days of imprisonment for & fourth or subsequent offense
within 7 years, NDCC 39-08-01(4)(b)«(d). However, we indicated in that determination that
the previously proposed legislation also would provide that the mandatory minimum penalties
may be suspended if the offender is convicted of being in actual physical control of (as ;!
opposed to driving) a totor vehicle while under the influence of alcohol. Section 39-08-
01(4)XeX1). In addition, the previously proposed legislation would provi-e that the "
mandatory minimum sentance may be suspended if the repeat offender is under elghteen y;;u
of age except that such offender must be sentenced to a term of 48 hours of imprisonment

10 days of community service, Section 39-08-01(4)eX(2), We indicated in ourd
dated January 27, 1999, that thess exceptions are not permitted under the agency's
implementing regulations, These excaptions were not included in HB 1131 which was
enscted on April 22, 1999, Therefors, North Dakota law cucrently mests the mandatory

minimum sentence requirement.

hon
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SB 2406 would amend North Dakota's current lay by defining the term “unpnsonment” l
include house arrest which “must inciude a program of electronic home detention in which: lhe
defendant is tested at least twice daily for the consumption of alcohol.”” NDCC 39-08-01, ab
amended by SB 2406. The implementing regulations of Section 164 permit house arrest wilh
electronic monitoring as a form of imprisonment. 23 CFR 1275.3(h). Therefore, if SB 240

{s enacted without change, North Dakota would continue to meet the mandatory minimum 1

sentence requirement. ,‘

However, HB 1218 would provide that the mandatoxy minimum penalties may be suspcndgd if
the offender undergoes an evaluation for alcohol and substance abuse treatment and '
rehabilitation and completes treatment as indicated by the evaluation. NDCC

39-08-01(4)(e), as amended by HB 1218. This exccpnon is not permitted under the agcncy‘
implementing regulation. Therefore, if HB 1218 iy enacted without change, North Dakota’;
would no longer comply fully with the mandatory sentencing requirement. g

Transfer of Funds

Any State that has not been determined to be in compliance with the Sect{on 164 requuem&ﬂs
by October 1, 2001, will be subject to a transfer of funds. In order to avoid this transfer of, !
funds, North Dakota must either enact conforming amendments to its statutes or submit j-‘,
additional information, such as additional sections of its statutes, regulations, court cases oz
binding policy directives (such as an Attorney General’s opinion), that demonstrates by 1
October 1, 2001, that North Dakota’s laws comply with each ¢lement of the Repeat |

Intoxicated Driver requirements contained in 23 U.S.C. 164 and the agency's implementm
regulations, 23 CFR Part 1275,

If you have any quesnons or need additional assistance regarding this matter, please contac
me or Chris Cook at 6-1834,
#
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v John Olson

Doug L. Mattson [dmattson@state.nd.us]
Monday, March 12, 2001 3:38 PM

John Olson; Wade Enget

DI, Glenn

Fw: HB 1173

Wade & John:

Atatched 1o this email are a number of emails concerning HB 1173 between
Judge Dill and AAG Andrew Moraghan. Judge Dill rises some good points on
applicaton of the proposed legislation. -Doug

-« Qriginal Message -----

From: Dill, Glenn <GDill@ndcourts.com>

To: 'MATTSON, DOUG' <DMATTSON@PIONEER.STATE.ND.US>

Sent: Monday, March 12, 2001 2:52 PM

Subject: FW. HB 1173

> > From: Dill, Glenn
> > Sent; Monday, March 12, 2001 2:51 PM
> > To. 'Moraghan, Andrew R.'

Subject: RE: HB 1173
‘THANKS

> > HAS PROBATION AND PAROLE BEEN ADVISED OF THIS?

> > From: Moraghan, Andrew R.[SMTP:amoragha@state.nd.us]

> > Sent; Monday, March 12, 2001 1:14 PM

> > To: Dill, Glenn V.

> > Subject: RE: HB 1173

>

> > Your Honor:

>>

> > 1) My understanding Is that it costs $20-$50 per month to rent the
> > davice.

>>

» > 2) | don't think so. The spouse can drive the vehicle whether It has

an
> > interlock device on it or not. The defendant himself or herseif would

> > face

> > a probation vivlation untll the device is Installed.

>

> > 3) | do not think the court would need to ask that question (if the bill
> > becomes law in its current form). { think the court aimply could ask
the
> > defendant to identity the vehicle(s) In which the defendant has an
> > ownership

» > Intarest and then order the defendant to have an Interlock device

Inslalled
In each vehicle. Beyond that, | think a court simply could order that

> » defendant not drive any other vehicle in which an Intetlock device has

not
> » baen installed.
>>




> > 4) | do not think a court would have to walt until driving privileges
. are
> > reinstated to identify the period of time that an interlock device would
have to be used. Rather, at sentencing, a court could order something
jke
is: "For a period of X months following the reinstatement of your
> > driving
> > privileges, you are ordered to have an interlock device installed in any
> > vehicle in which you have an ownership interest and also not to operate
> > any
> > other vehicle that does not have an interlock device installed in it."
> >
> > As for how the court would know whether the defendant is complying with
> > the
> > order, the court could either: 1) have some sort of limited supervised
> > probation to the extent that the defendant would have to show a

probation
> > agent that the device has been installed by a date certain; or 2) wait

for

> > notification that the defendant was driving without an Interlock device
on

>>8

> > vahicle and then decide whether to conduct a probation violation hearing
> > based on the report.

> >

> > 5) No. A violation could be handled as an alleged violation of the
terms

> > of

> > probation.

> >

> > 6) As | mentioned in my Inltial response to your telephone call, |

L]

t

.;emalns to be seen what this bill will look like when it comes out of

the

> > Senate. My understanding is that the hearing on this bill in the Senate

>> T?ansportatlon Committee is scheduled for Thursday and that the device

> > will

> > be demonstratad for the commiittes.

> >

> » Thank you for your inquiry.

> >

> > Andrew Moraghan

> > 701-328-3640

> > =e=-Original Message-----

> > From: Dill, Glenn [malito:GDili@ndcourts.com)

> > Sent: Monday, March 12, 2001 8:43 AM

» > To: 'Moraghan, Andrew R.'

> > Subject: RE: HB 1173

>

>D>

> » THE QUESTIONS WHICH REMAIN IN MY MIND ARE:

> > 1. THE COST OF THE UNIT (INCLUDING INSTALLATION)

> > 2, IF THE DEFENDANT CANNOT AFFORD TO HAVE IT INSTALLED, DOES IT
> > DEPRIVE HIS WIFE OF TRANSPORTATION?

> > 3, DO | ASK THE SECOND OFFENDER - DO YOU INTEND TO DRIVE ANY
> > VEHICLES AFTER YOU MANAGE TO GET YOUR DRIVING PRIVILEGES BACK? AND IF

SO,
WHICH ONE OR ONES?
‘4. HOW WOULD { KNOW THAT HE HAD G. "TEN HI8 PRIVILEGE BACK AND THEN
>

CHECK TO BE SURE THAT HE WAS COM® L /. * OR IS IT INTENDED THAT THE JUDGE
8SUE SOME SORT OF BLANKET ORDER THA1 !YONE CONVICTED OF A SECOND

> > OFFFENSE
» > DUI MUST INSTALL AN INTERLOCK ON ANY VEHICLE WHICH HE O PERATES.

2




> > §, WILL THERE BE A SEPARATE OFFENSE OF "OPERATING AN UNINTERLOCKING

. >> DEVICED VEHRICLE BY A SECOND OFFENDER"
> » 6, DO YOU) AGREE THAT THIS LEGISLATION GIVES LEGISLATORS WARM AND

FUZZY FEELINGS?

: »

----------

> > > From: Moraghan, Andrew R.{SMTP:amoragha@state.nd.us)

> > > Sent: Friday, March 09, 2001 3:05 PM

> > > To: Dill, Glenn V.

> > > Subject: HB 1173

> >

> > > Your Honor:

>>»

> > > | am wrlting as a follow-up to the call you placed to our office at

noon
> > > today regarding HB 1173. | have reviewed the bill and spoken with

Kelth
> > > Magnusson, director of driver and vehicle services for the North
Dakota
> > > Department of Transpottation.
>>>
> > > The bill was Introduced at the re.quest of the DOT. However, it was
A > > > amended
> > > by the House Transportation Committee. Specifically, it was the House
> > > Transportation Committee that added the "or operated" language on line
>>14
> > > of
> > > the blll. The last sentence of the bill introduced by the Department
> > was
> > > [imited to any vehicle "owned" by the person.
>
.> Keith Indicated that the Senate Transportation Committee is scheduled

the
> > > Senate to the Interlock device option. Some senators prefer the use

of

5> >hspeclal license plates as an alternative. As a result, the future of
> > the

> > > blli is uncertain.

> >

> > > | also consldered your comments about possible unintended
ramifications

> > of

>f> > the bill. By moving the location of one clauss in the final sentence
0

>>> the

> 5 5 bill, | think the intent of the drafter(s) becomes a bit clearer, as

> > > follows:

5>

> > > The court must require that an lgnltlon device be Installed f;r a

eriod o

> > >  tife.that the ¢ court desms appropriate.In.any-vehicle owned or
opetrated

> > by

>5>5 tbp_ person aftef the concluslon of the suspenslon or revocatlon

> >
‘> As | read the bill, in other words, the Intent Is that it applies to

> take up the blll next week. There apparently is some opposition in

>hveh|cle that the repeat DU| otfender owns or Is going to operate AFTER
> the

> > » offense. | do not read this language as being applicable to the

vehicle

3




R ,
* . > > that the DUI offender was driving at the time of the offense UNLESS it
>>is
>>>a
>[ > vehicle that the DUI offender elther owns or wants to operate after

offense. it would then be the offender's responsibility to have the
>> > device .

> > > installed in any vehicle she or he wants to drive.

>o >

> > » Please feel free to contact me If this does not resolve your concerns
> > > about

> > > the bill. Thank you for your comments.

>>>

> > > Andrew Moraghan

> > > 701-328-3640

> >

>

>>>

> >

> >

>
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. WRITTEN TESTIMONY ON ?
HOUSE BILL NO. 1173 :

Date: February 15, 2001

SUBMITTED BY:

Rishard Freund, President
LIFESAFER INTERLOCK, INC.
512 Reading Road

Cincinnati, OH 45202

i
First, | would like to apologize to the Committee for being unable to attend the jjoint
meeting of the Transportation committee's and physically demonstrate the ignmoq Interiock
device and how it functions and actually works. An emergency prevented my attendance.
|

As the photograph In Exhibit 1 shows, the device is a small-hand held breathalyzer
instrument that s attachedlo a sealed mechanical relay (a switch) that Is powered off
when physically wired to the vehicle's ignition system disabling the function of the Ignition

key. ]

The interlock becomes the key and requires the operator to blow a breath test foL roughly
5 seconds which [s analyzed by the device for its breath alcohol content. If the fest
result is below the allowable threshold the relay will close and allow the car to star, If

. the test is above the allowable threshold the car wili not start. Everytime the car is
started a test must be completed and passed first. |
Of greatest concern once the device is installed is how the operator, especially ldhey have

besn drinking alcohol, is going to try to cheat the system and bypass its require ients.

In 1992, the Natlonal Highway Traffic Safety Administration (NHTSA) published technical
requirements adopted by most states {o ensure that although the devices would not be
impossible to circumvent, they would be difficult to “cheat” without detection. For e@xample:

¢ The devices under NHTSA are set to "Lock-Out" Ignilion if any measunlable
amount of alcohol Is present In the breath. This threshold is typicaliy sét at
026% BAC or roughly % of the current legal limit and for most people no more
than one aicoholic beverage can be consumed and still pass the devch

o The devices are required to have an “antiscircumvention” feature, in the tase of
LifeSafer, you must HUM and blow at the same time. A HUM TONE bya
person creates a frequency within atonal range and it is therefore ext%mely
difficult to circumvent the device through the use of a Balloon, air compressor,
tire pump or some other mechanism to fake a human breath or filter alcoho! out

of the breath,

o The devices must have a RANDOM ROLLING RETEST, which requires the
operator to retest alter the vehicle is starled on a random basis, This deters
lsaving cars idling atbars or taverns, or starting the car sober then start drinking
and driving, FAILURE fo take the RETEST or FAILING it within a prestribed
period of time results in the Imposition of sanctions; the sounding of si loud

. audible tone In the vehicle, the horn begins to honk and/or emergency fashers
begin to flash, In addition, {he faillure is recorded Intha devices computer
memory chip. The vehicle does not shut down but the only way to ntoj all this
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. ruckus is to turn the car off or pass the test. At worst The RETEST forces
the drinker to find someone sober to ride along and test for them or risk
drawing all this attention to oneself.

¢ The devices must be able to record #f the power is disconnected to the system
or if the car is started without first passing a test; by push starling or hot
wiring the vehicle. ‘

¢ Most importantly as Exhlblt 2 shows, the device is a computer that records all
information; test results, driving times, and any violation or non-compliant
activity. The devices are aiso programmed to raquire the user to return to a
service location every 60 days or so to have the device calibrated, inspected
for tampering and the data downloaded and reported to the monitoring . authorlty.
In states that are monitoring through the administrative licensing agency this
information is reported electronically and securely through the Internet. ;

o  While not foolproof, s Exhiblt 3 shows, in a random assignment study that a
carefully monitored interlock program significantly reduces recidivism while the
devices are installed, even with offenders with the most severe alcohol: problems.
In fact, this study, conducted in Maryland through the licensing authority directly
influenced the TEA-21 Leglslation passed by Congress to enhance penalties for
repeal offenders including mandating vehicle sanctlons like ignition interlocks.

Why? |

e Because Interlocks work like no other sanction to address the "speclﬂqL behavlior
of drinking and then driving. License suspension, fines, and other traditional
‘ sanctions do not deter people with alcohol problems from getting behind the
whee! after drinking. They are also cost-effective, costing the offender, not the
taxpayer, roughly $2,00 psr day. The interock inthe vehicie of aheavy drinker
forces thal drinker to reduce his or her daily consumption by an amount far in

excess of $2.00 per day.

o As Exhibit 4 shows In 2000 20 states had some type of legislation/statute to
mandate the use of ignition Intetlocks by repeat DUl oHenders. And several;
Arizona, North Carolina, and Washington require Interlock as a condition of
licanse relnstatement for a minimum of 1 year for all High BAC 1* ¢ e DUI
offenders.” Oklahoma, West Virginla and lowa also require interlock as a
condition of a restricted license during a 6 month license suspension fo}r 1* time

DU} offenders.

State of North Dakola, there has to be at minimum;

an incentive for the offender to paricipate,
o within economic reach of the offanders,
o the devices need to be installed for at ieast one year to promote long-terr

behavicral modification,
¢ there has to be a market for the private vendors to Invest and make the

technology and service available, i
|
n
|
|
!

{
In order to create a meaningful and economically viable ignition interlock program! in the
i
I
;
|
|

While many suggestions could be made regarding statutory language the following three

are the most critical:
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1. As Bxhibit § shows other siates have learned that judicial mandates to requite
intertocks after a long-term license suspension/revocation are tend to be ultimately
discretionary and many times beyond the cours reach afier probalion terms have been
served. If it Is determined to be necessary for the courts 1o order; the administrative
licensing ayency should be authorized o force the requirement as a condition ol license
reinstatement If the court faiis to enter the order or the offender refuses to comply.

2. The administrative requirement should be for at ieast one year In a “lifetime" % that
ultimately if the repeat offender ever want his/her license fully reinstated they will have to

go through the Interlock program first, 1

3. Sectlon 1276.4 Compliance Criterla of the Final NHTSA rule Exhibit 8 does allow for the
devices not to be installed on every vehicie owned by the offender-which is both cost
prohibitive and an incentive to transfer titie to all vehicles. Therefore, the requiremert for
interiock can essentially be a restriclion lo the license that “limils driving only aa ignitlon
interlock equipped vehicle." This license should not also be issued to the offender by the
licensing agency until after the offender shows proof of installation much like proof of

financlal responsibllity. [

|
And lastly, consideration should be given to requiring that all High-BAC 1" offenders be
required to install an interlock as a condition of obtaining a restricted license either
administratively or Judicially. Interlocks can help keep this high-risk population from becoming

a repeat offender. And there is a special 410 highway safety grant avallable (o states that

have enhanced sanctions for High BAC offenders. |

Thank you for your time and consideration, |

Sincerely,
LIFESAFER INTELROCK, INC. |

Ud
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. EX‘M bit .1.

FC-100

e Alcohol-specific fuel cell based sensor i
¢ Meets or exceeds NHTSA standards ‘
e Commercially introduced 1998 |
e Approximately 7500 in use

o Certified and in use in 15 states

o Software developed from SC100 platforr{n

i
|
|
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Tk LeSAHER INTERLOCK - MONITORING

TECHNOLOGY

The LifeSafer SC 100 1 a
hand-held device that
attaches a breath-alcohol
analyzer to a vehicle's
ignition system. The vehicle
opetator must complete
breath test measuring BrAC
(breath aleohol
concentration) below a
preset limic befotre the vehicle can be started.

The device was designed to meet ur exceed technical
gurdelines for Interlock Devices published April 7, 1992 by
NHTSA (National Highway Traftic Safety Administration,)

PropucT DESION AND FEATURES

HUM TONE. Programmable ON vr OFF. Ruequires the client
to deliver a hum resonance while blowing the alcohol test
prior to starting the vehicle. Deters techniques utilized to
mimic human breach or to absorb alcohol,

RANDOM OR FIXED RETEST Programmable. The chient
s alerted and given a grace period to retest after the vehicle s
put into the run state. The test can be delivered while

operating the vehicle or after pulling off the road. Breath rest

i‘

refusal or fasture 15 recorded and sancoions are impose .
including honking of the car's hom Deten dninking arter
completing 4 suber start and vehicle wing at ban

PROGRAMMED LOCKOUT  An option setting whereby
the interiock 1s programmed to accept a hreath tost durnng
specified bmes and otherwise remasn interhiched  When
applied will reserice dnving hous and allows tor the device to
be temporarily used us an immobihization ol

BYPASS DETECT. I s vehicle w started and the breath rest
15 not passed, the hom will begin honking untl the vehicle »
twmed off or a breath test 15 successtully complered Al events
are recorded  Deters hutewining and pushestartine of vehicles

EVENTS LOG. A builtan memory chup records all events
assucsared wich che use or anisuse of the device  Reports are
generated through a personal computer i g summarny and
complete hard-copy tormat. ‘

VIOLATIONS RESET. Programmable If the predecemined
number of vielations veeues Juring a monitoning period, an
early waspection is required withiy three (3) days Faulure (o
report will result in immobilization of the vehicle  Vielations

are quickly Wdennified and reported to the junsdiction

SERVICE REMINDER RESET. Reminds the :lient of a
scheduled monitoring check. Failure to have the device
i

’
Lite3ater 8C1 Local Service Agents Host Remale Accass
+ Qata stored in memory chip +  Software drivén program Manutacturar/Master Dislribuior ¢ Junsdictions. agencies,
¢ Indlvidualized programming through laptop or PC. » Control programming of il employers
of unit, «  Monitoring data transter via units, ¢+ Ettective monitortng.

modem to hos!.

+ Generation of all hard copy
forms, reports and refertal
documentation,

Manage all cient information, ¢ Easy referrai
taport via remole. ‘

Automatic inventory

management, re-ordering.

stocking and ditling.

C xwi@\T




h) JbD)YDb I

monitored within the prescribed ume period results in the
device interlocking.

POWER INTERRUPT. A dated record in the event 21l
power has been disconnected or interrupted. The devics
maintains memory through an unboard back-up lithium
battery. This condition (other than tampening) can uciur
when a vehicle's battery 1s disconnected due to repairs or 13
replaced. Clients are requited to provide documentation of
repats.

VEHICLE RESTART. In the event of a vehicle stall, the
driver has u grace period during which the ignition can be
turned off and re-engaged without having 1o submut an
additional breath rest.

EMERGENCY BYPASS. Programmable. [f the Bypass i
invoked, the client has three (3) days 1o retum to the service
location before the vehicle 1s immobitized. Proof of an
emergency 1s forwarded directly to che referring agency.
Service Centers may be pre-authorised to invoke the
Emergency Bypass in the event of a device malfunction.

SERVICE CAPABILITY

LifeSafer contracts primarnly with private Service Providers
that develop a dedicated service necwork to deliver the
technology to the ¢riminal justice market.

MANUFACTURING AND SUPPORT SERVICES

The Campany supports the delivery of LifeSafer SCICO by
providing a software-cantrolled quality control plan at the
manufacturing and service location sites and an 800 toll-(ree
technical support line.

HosT INFORMATION
MANAGEMENT SYSTEM

LifeSafer licenses proprietary software that controls the
programming of the device and guarantees integrity of the

information that is extrapolared from the EVENTS LOG chip.

ClF Lo BR LN BRLUE

REFERRING AGENCY AND
JURISDICTION SUPPORT

LifeSafer provides a security-coded electronic link and
remote access to the Host System

Referrals directly entered into the svstem and routed to
the appropriate servige center location

Daily non-comphance reporting downloaded Jirectly to
the Remote Access site

On-screen and hard copy reports for investigations
Random auditing of all client programs
National program transter for client relocatton.

PrOGRAN CoxTs

Client-paid rental program averages $2.00 per day plus an
wnstallation fee.

LifeSafer provides a subsidy program for quahified
economic hardship cases.

T

?
!
i
|
\
|
|
|
l
|
|
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.S-ttor Interlock
vents Log Dump Full Report
rinted Monday. August 09, 1999, 10:37 AM

rogram Number:

erial Number: 8¢c012912

ransaction: None

ate: Monday. August 09, 1999, 10:36 AM

ileage: 0

otal Log Events: 7

ates Covered This Report: 08/09/99 through 08/09/99

ug 9, 1999 Mon 10:23:25 am blow tilmeout
10:25:06 am BrAC reading: 0.001
10:25:3% am engine on (alternator) i
10:27:3%3 am BrAC reading: 0.200
10:27:53 am BrAC failed :
10:27:%3 am VIOLATION, high Brac
10:28:47 am aborted baseline %
10:30:18 am BrAC reading: 0.182
10:30:19 am BrAC failed
10:30:19 am VIOLATION, high BracC |
10:30:21 am VIOLATION, running recest .
10:30:21 am VIOLATION RECALL @

. 10:33:10 am aborted baseline ,
10:32:11 am BrAC reading: c.C26
10:32:11 am BrAC failed ‘
10:32:17 am LOCKOUT, remporary ‘
10:32:55 am engine oft (alternator)
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by Peter Haapaniemi

ampaigns against drinking and driving have hit
home with many people, and the overall tataliry
rates for intoxicated drivers have declined. But
alcohol is sull a factor in about 41 percent of facal crashes,
according to the National Highway Traffic Safery
Administration. In particular, there is growing concern
over the number of people who have recurring problems
with drinking and driving. Nadonwide, “roughly a third”
of those arrested for drunk driving are repeat offenders,

il o p) fHim L Jr

\ used vanes from state (o state In general,
| those states that have acuve programs use
ignition nterlocks to deal with muluple
offenders who have had their licenses
U revoked, and make the use of the device for
3 cerrun penod of nme a condinon for
re-licensing

Study shows they work
Despite this widespread use, however, it has

been difficult tor ofticials to sav whether the
devices actually curb drinking and driving:-untl
last spring when the Umversiy of Marviand
announced the results of its research nto the state’s
ignitton-interlock  program. The srudy “indicated
that being in an interlock program reduced the nsk
of an alcohol tratfic violauon withun the first year by
about 65 percent,” savs Kenneth Beck, professor of
Health Education at the University of Maryland.

The study 1s significanc because of the
population it srudied, For the most: part, past
research looked at people who volunteeted o be in
a program. Such a population would presumably be
predisposed to using the device and changing their
behavior. So the Maryland study examined a random
sample that was more typical of the oveérall repeat-
offender population. “We did this to test under real-
world conditions, where not everyone is going to be
a faithful, complant, good citzen,” says Beck.

says James F. Frank, highway safety specialist
with NHTSA's impaired driving division.

For decades, officials have relied on
three basic methods for dealing with repeat
offenders; revoke their licenses, impound cheir
cars, or put them in jail, In recent years another
approach has been finding its way intoQ state
programs; the use of ignition-interlock systems.

A University of Maryland study indicated
that being in an interlock program reduced
the visk of an alcohol traffic violation
within the first year by about 65 percent.

These devices are essentially Breathalyzers linked
to a car’s ignidon system. The driver has to blow into it
in order fo start the car. If there is alcohol on his or her
breath, the car won't start,

Ignition interlocks have been commercially available
since the mid-1980’s. Today there are an estimaced 30,000 in
use across the United States. To date, 35 staces have
passed legislation authorizing their use, but how they are

{ 16 || Traffic Safery May/Tune 1998 |

The study tracked 1,387 repear offenders
who had lost their licenses, gone through treatment,
and been deemed ready for re-licensing ot a restricedd
basis by a medical screening board: They weré
randomly assigned to cither the ignition-interlock
program or a control group. “We momitored the
one-year traffic arrest rate, and we found that these

|

i
|
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interlack programs work significantdy berter than the
traditional treatment program at reducing the violation
rate for aleohol tratfic offenses duning that vear when the
interlock restriction was in etfect,” savs Beck In the end,
2 4 percent of the drivers using the device were arrested for
alcohal-related offenses, as opposed 1o 6.7 percent ol the
control group.

Success depends on many factors

In addinon to straightfurward detesrence, igmition-inter-
loxcks are effective because they target a specttic aspect of the
prablem, savs Beck. “Previous approaches to dealing with
drinking and driving have tried to prevent the drinking The
interlock addresses the point at which a drinking person will
try to start and drive 4 car” It s ¢ deterrent that doesn’t
simply rely on seif-control.

The effecuve use of interlocks depends on the
administrative aspects of a program, as well & the techno:
logical strength of the device. Screening, for example, heips
make sure that individuals are 10 3 position to benefit trom
an interkuck, and ongoing monutoring complements the
devices sn making sure that people don't violate the rules
of the program. In Marvland, parscipants had to bring
thetr cars in for inspection every 60 davs. allowing techni-
clans to check tor tampering and read the device's computer
to see how often the car was started, how viten breath teses
were failed, and 50 forth. When someone was found o have
“cheated” on the program, thewr License was immediarely
revoked.

In addition, grinon-interlock programs are often
not as expensive or pantul as some traditional programs
“We know that vehicle impoundment. mcarceraton and
even license-plate impoundment work. But they dre costly,
and they are not always applied, because of judicial prerog-
ative,” savs Beck. Judges are somenmes reluctant to take
away a convicted person's car because the person may need
it in order to keep a job, or other people in the family may
be relving on that driver or the car. An interlock program
provides some middle ground where action s being taken
to control drunk driving, but the individual and his or her
family still have access to a car.

In terms of cost, the interlock devices are usually
leased for about $2 a day, which is borne by the individual
in the program, rather than the state. “Of course there are
some costs associated with a program,”says Frank. “But
there may well be some savings that are much greater than
costs, if you calculate out the reduction in the aumber of
people who are drinking and driving."”

Not a cure-all

Ignition-interlock programs are not a miracle cure, however.
“I's important to stress that they are an important counter
measure, but they are by no means a perfect way of
preventing (drinking and driving)," says Beck. The
devices can be circumvented, although technological
improvements are making that increasingly difficult.
Among those arrested in the Maryland study, many were
simply dniving borrowed cars with no interlocks on. In
addidon, follow-up research in Maryland suggests that the
interfock’s effect on behavior is not permanent, and that

Reprinted with permission from Traffic Safety
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once the devices are removed, the rate of alcohol-related
arrests begins to climb. Beck says such findings suggest
that longer-term use of interlocks may be warranted.

Finally, some hard-core repeat offenders will
always reman bevond the reach of interlocks, simply
because they will contnue to drive without a license.

Still, interlocks provide one mare tool for
getting intoxicated drivers off the road. “There is going
to have to be additional fine tuning on how these
things are best udlized, but [ think the first generation
of projects has suggested that they are doing the job of
suppressing drinking and driving among people who
have them on their vehicles,” says Frank. Indeed,
NHTSA has commutred 1eself to further research on the
subject. “I think the general feeling is that there is a
need to pull out all stops on the war on impaired
driving,” Frank says.This is one approach thar we
hope will have some impact. We have to keep chipping
away at the problem.”
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Exwer #

JURIBDICTION APPLICADNITY

Artzona*

Colorado

\J

Louisiana*

Michigan
Mississippi®

2% DU offerne

Any DUS (for DUI) offense

2'° and subsequent DU offense
2™ and subssquent DUI offense
2" DU offense

2™ DU offense

High BAC 2™ DUI offense

2™ and subsequent DUI offense
2" and subsequent DUI offenee
2™ and subsequent DUI offense
2™ and subsequent DUI offense
3" DUI offense

2™ DUI offense
39 DUI offense

High BAC 1" DUI offense
2™ DUI offense
3™ OUI offense

2'° and subsequent DU offense
2'® and subsequent DUI offense

2™ and 3™ DUI offense
High BAC 1* DUI offense
2'° and subsequent DU offense

2’ and subsequent DU} offense

High BAC 1™ DUI offense
2nd DU offense
3"™ and subsequent DU! offense

WiFBoRFER INTEKLUCK

STATES WITH MANDATORY INTERLOCK PROGRAMS

RURATION
e,
3 yre. maximum

1 yr. minimum

6 mos. Min-1 yr.Max

1yr

1yr

1 yr. Maximum

+ . ks
1y1. MNM

8 mos. minfmum
2 yrs. maximum
2ym. minimum

2yre.
10 yrs.

Lyr.

3 yrs.
7 yrs.
6 mos Min-3 yr. Max
1yr. minimum

2 yrs. makimum
(yr. Mlnlr?\um
3yrs. ;

6 mos. m’nlmum

1yr. miniiénum
5yrs. miqimum
10 yrs. m(nlmum

|

|
Mandatory Code provisions require court order, and may thereforé be
subject to judicia! discretion
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SENATE BILL NO. 1129

Offered January 10, 2001

Preflied January 10, 2001
A BILL to amend the Code of Virginia by adding a section numbered 46.2-391.01, relating to
administrative enfo cement of ignition interlock requirements.

YOV UYEISY

Patrons-- Marsh, Edwards, Howell, Maxwell and Ticer; Delegate: Van Yahres

..........

vvvvvvvvvv

Be it enacted by the General Assembly of Virginia:

1. That the Code of Virginia is amended by adding a section numbered 46,2-391.01 as féllows:

|

b
1

§ 46.2-291.01. Administrative enforcement of ignition interlock requirements.

that is not equipped with a functioning, certified ignition interlock system upon the offender's conviction

of a second or subsequent offense under § [8.2-5/.4 or § [8.2-:266 or a substantially similar ordinance
' of any county, city or town, the Commissioner shall enforce the requirements relating to installation of

such systems in accordance with the provisions of § 18.2-270.1.

subsection C of § 18.2-271. [ or § 46.2-39 fails to prohibit an offender from operau‘ng;F motor vehicle
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3. In 8ec. 1275.4, paragraph (b)(2) is redesignated as paragraph
. (b) (3) and a new paragraph (b!(2) is added to read as foliows:

h"

Sec, 1278.4 Compliance criteria.

T I E‘kcb& G

(b) v v e

(2) A 8tate may provide limited exceptions to the requirement *c
install an i{gnition interlock system on each of the offender‘s motor
vehiocles, contained in paragraph (a){2)(ii{) of this section, on an
individual basis, to avoid undue financial hardship, provided the State
law requires that the offender may not operate a motor vehicle without

an {gnition {nterlock system.
L 20 N B T 1
Sopmasstminy '

4. Section 1275.5 {s amended by revising paraqraph (b] t¢ reaqa as
follows:

Fec. 1275.% Certification requirements.

¥ w & v ¢

{b) The certification shall be made by an appropriate State
official, and 1t shall provide that the State has enacted and s
enforcing a repeat {ntoxicated driver law that conforms to 23 U.5.C.
164 and Sec. 1275.4 of this port.

(1) If the State's repeat intoxicated driver law is currently in
:ftzct and {s being enforced, the certification shall be worded as

ollows!

‘ (Name of certifying official), (position title), of the (State 1
or Commonwealth) of , do hereby certify that the (State or j
Commonwealth) of , has enacted and i{s enforcing a repeat
intoxicated driver law that conforms to the requirements of 23 :
U.8.,C. 164 and 23 CFR 1275.4, (citations to pertinent State
statutes, regulations, case law or other binding legsal requirements,
including definitions, as needed).

(2) If the State's repeat intoxicated driver law is not currently
in effect, but will become effective and be enforced by October 1 of
the following fiscal year, the certification shall be worded as
follows:

(Name of certifying official), (position title), of the (State
or Commonwealth) of , do hereby certify that the (State or ,
Commonwealth) of . has enacted a repeat intoxicated driver law ﬁ
that conforms to the requirements of 23 U.S.C. 164 and 23 CFR 1
1275.4, (cltations to pertinent State statutes, regulations, case
law or other binding legal requirements, including definitions, as
needed), and will become effective and be enforced as of (effective
date of the law).

* ¥ % & & 1
S, Section 1275.6 is amended by adding paragraph (c) to read as l
follows: ‘
i

E

1

1

b

|

Sec. 1275.6 Transfer of funds.

* d * ¢ @

. (c) On October 1, the transfers to section 402 apportionments will
be made based on proportionate amounts from each of the apportionments
under 23 U.S.C. 104(b)11),(b)(3) and (b) (4). Then the States will be
given until October 30 to notify FHWA, through the appropriate Divisien

of 26 11/9/00 9:46 AM
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MANACEUENT SYSTEM
Latexuret b emmes prorractan womware thar controls the

prosrammims of the deviee and aunmtoes mregny of the
miormation that - extrapolated from the EVENTS LOG chip.
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the appropnate service cenitet hvstian

Dash meon-compliace ieportmg downliasded ducathy 1o
the Retnote Acuess site

On-acreen and hard copy reports for mvetigatons
Random audiming of all chent progeams.
Nautzonad program transter for chent relicanon.
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Client-pad rental program averages $2.00 per duy plus an
msmallazion fee.
LifeSafer prowides a suemady program for qualified
ceonomic hardshup caser.




