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Minutes:

IA:1780 CHAIRMAN NICHOLAS:  We will open to hearing on 1B 1203,

1A: OLE AARSYOLD: For the record my name is Ole Aarsvold. ] appear before you us a

sponsot of HB 1203, In this age of incredibly costly machinery and very narrow farm margins,

it is essential that the farmers of this state and our local dealers have the protection affTorded by
HB 1203, 1 solicit your favorable recommendation,

1A:2175 CHAIRMAN NICHOILAS: . Who would like (o testity next?

BOB LAMP: [represent the ND Dealers Association,  We support HB 1203, 1t is important

to point out to the committce that what is reaily driving this Legislation is a current law that we
are asking to be repealed.  The ND CENTURY CODE BILL 510707, It refates to the
purchaser being able to return equipment. It gives the purchaser the ability to rescind the sale.

What is a reasonable time to return the equipment after time of sale, What is reasonable it?
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That Is not polnted out inthe BUL - In toadies world the implement dealer is there to satisly the
warranty,  ‘Tuke care of there furm customers.  The problem with the code is Jeaves it up
what an individuals perception is. We need o new approach, The lemon Jaw come in ele.

We have run this Bill pust several manutactures and they do not have any problem with this Bitl,
T8 1203 it self points out the importunce of the Bill, 1 do have a couple of dealers that would
like to testily,

1A:2094 REPRESENTATIVE LEMIEUX:  Wihen we talk warranties,  'This Bill is

predominately for new machinery,

1A:2747 BOB LAMYE: This Bill would not effect that circumstance at all,

IA: CHAIRMAN NICHOILAS: 1 will take additional testimony.,

JOHIN SCHABERT 1 am the John Deer dealer from Dickinson, NID.

I am here to speak in favor of HB 1203, M y big interest in the Bill is that | have had some
problems that we would like to repeal. 1 sold a tractor to a purchaser. During the course of the
sule we negotiated a warranty that was acceptable to both of us. The warranty was for a period
of through the planting scason of the next year,  During that time frame he did invoke the
warranty once.  He told me what it cost him (o repair the machine and I reimbursed him for it.
He sent a note and told me that the tractor was working fine and he was rcal happy with it

Later on that fall after he had used the machine all summer and into the fall work. He had some
problems with the tractor and took it to another dealership which | was not aware of. 1 had

lived up to our.negotiated dealership.  He had had the tractor for nearly two years and the tractor

was know thirteen years old. The end result of that: He ended up suing me and in the trial the

judge sited this section 510707, He held me responsible to the tunc of sixteen thousand dollars,




Page 3

House Agriculture Committee
Bill/Resolution Number HB 1203
Hearing Date  1-25-2001

for the repairs that was done (o the used tractor.  Even thought 1 did not do it in my shop. e
had the work done somewhere ¢lse.  ‘The judge overruled the express warranty that we negated
at time of purchase. | thinks that 1113 1203 will be a remedy 1o the problemy.  ‘The Bitl give
time limits so that everyone know what the limits are right from the start,

This warranty would preclude the machinery lrom being taken to to home repair shop,  Most of
the machinery is take back to the seller of the machinery for warranty work, A custom
combined would be a different situation,  The machine would be taken to a licensed authorized

dealer,

LA: REPRESENTATIVE BERG;  This new Bill would not help you in your present dispute.

LA: JOHN SCHABERT: That's right,

TAREPRESENTATIVE LEMIEUX: T have always thought that what was sold was buyer be

"

ware,

LA JOHN SCHABERT: I have been told by ¢ judge that you can't sell something “as is™

[t has to be fit for something, it has to serve a purpose.  Unless you bought it for purts,
| Aidddd CHAIRMAN NICHOLAS: What you are telling us is thut if' you have an implied
wartanty,  This was a used equipment that you are being sued for.  You had an implied
warranty,  Sometimes you buy used equipment and the dealer says I will wartant for ninety
days or whatever, 1 will put this writing, cte.

: AN SC R There are two difTerent warranties,  There is the express
warranty which everything is written out, 1t tells what the customer gets at the time ol the sale,

The implied warrant is what basically addressed by 510707, The implied wartanty is that the
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cquipment is fit to do what is for what it is purchased.  "The warranty on used equipment must

be negotiated by the dealer and the customer at the time of the sale,
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Minutes;

CONTINULD:

A customer ol example; you buy a use tractor from me and you are paying $25.000.00 for it
That's u lot of money and you might ask for some kind of'a warranty, [f' something goes wrong
with the machine and it needs to be hauled, we will split it fifty fifty, 1f we both agree to that
then you are covered. - Al least you know what your share is going to be if something goes wrong
but if'you come into me and I tell you I want $25,000.00 for the machine. The purchaser says he
will pay $20,000.00 for the machine.  Then . as the dealer, I would say O.K. but then you are
buying the tractor ASIS.  Then the purchaser is taking $5.000.00 of the purchase price, Then
you know that you the purchaser s taking the risk,  That should all be negatinted between the

dealer and the customer,  [don't think that it should be written into u lasw that favors either

parly,

' 1 . i Any other questions committee members?
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REPRESENTATIVE LEMIEUX:  When | refer back to Bob Lambs testimony where he has the

statues sighted in which and we go down (o the line where it says if' it dose not prove to be
reasonable fit for the purpose for which it was purchased.  Where dose it imply that the dealer is
liable and not the manufacture,

MR CHAIRMAN AND REPRESENTATIVE LEMIEUX: It dose not imply that,  In fact what

it says is that the recourse is to rescind the contract and that is why the case that I'm involved in
is in the Supreme Court now,  Because the customer that I'm dealing with had no intention of
piving up the tractor,  He did not want to give it back to me and even take the case back for
what he paid forit,  He wanted to keep the tractor,  He just wanted me to pay to pay the repairs
and the judge agreed with him, That why were in court,  The part about this law that is so
vague s the reasonable amount of time,

1A:253 CHAIRMAN NICHOLAS;  Any other questions committee members, QK. Thank

you sir. Who else would like to offer testimony,

QUT GOING PRESIDENT OF THE N,D, IMPLEMENT DEALER ASSOCIATION: _Fran?

We have two dealerships,  Central Sales and we are o silver seder dealer in Jumestown and
Casselton,  T'would like to speak in behalf” of the Dealers in N.D. also in Tavor of this new
legislation...perposed legislation.  We feel the manutactures are lable and we want to honor
and work on behall of our customers.  Make sure the manulucture is taking care of them and

the product,  We can sell with a warranty or without one.  We suggest that the purchaser visit

with the previous owner.

JAM406S CHAIRMANNICHOLAS — Any other questions commitiee members,




Page 3

House Agriculture Committee

Bill/Resolution Number  HI3 1203
1-25-2001

REPRESENTATIVE LEMIEUX:  Fran, what about the situation were manulactures put those
lemons out there,  For example these new machines with the electronic components, We get
out here five years and you take a $100.00.00 doflar machine that has an clectrical bug i it, it
:an cost you thousands of dollars,  Loss of time.  Should we address that issue in - this faw.
That the manufacture has to stand behind the machine for a longer period.  Should we foree
the manulacture to stand behind there ecquipment.  ANSWER:  Manufactures do a lot to help
the customer.  They ask manulactures for help in situations,  We dealers that are left want to
keep o customer happy,  We provide loners. We trade.  We want 1o keep our image so that
we can continue in business. 1 think this bill put enough tecth in this bill, - We don’t need 1o
ask the manufactures for anymore then they have promised but they should follow through on
there warrantics

1A:758 CHAIRMAN NICHOLAS:  Any other questions commitiee members,

JOHN OLSON: Good morning Mr, Chairman and committee members: My name is John

Olson. | here today on behalf ol Caterpillar, One manufacture that does business in the state,
I am going to hand out ah amendment which really kind of expluing our position, It is a pretty
simple amendment,  Caterpillar, is the only of Butler Machinery | believe is the only dealer in
N.D. for Caterpillar Equipment.  Am @ eotrect on that,  On section six the Jast half of the
section is says i’ warranty work repair work is performed under & manulacture’s express
wartanty, The manufacture shall reimburse at the hourly labor rate that is the same or greater
then the dealer presently charges consumers for nonswarranty work, — This section really
defines the term of the contract between the dealer and the manufucture, My understanding is

that caterpilar had a different arvangement with its dealers. [t will discount the machine at the
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time of the sale by manufacture to dealer and that discount veflects the warranty work labor that
is being performed as warranty service of that machine,  So this amendment simply allows the

dealer the option, not the manufacture but the dealer the option to have that right (o negotiate that

separate manuflactures required reimbursement.  [n association with the wartunty.  The terms

of the warranty work. 1 have spoken to Mr Lamp, 1 don’t believe the dealers of any objection
to this. [ don’t know why they would because they still maintain the right to dictate the terms of
the warranty repair work, [ would be happy to answer any questions,

IA980; CHAIRMAN NICHOLAS: . Any questions from commitlee members, Thank you

Joln,  Anyone else wishing to appear in option to the bill. — The committee will close the

heating on this Bill,  HI31203
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Robert Lamp: Written testimony.

Jennifer Clark: Written testimony.

Chairman Nicholas; Close the hearing,

Rep Lloyd: I move the amendments,

Rep Myeller; 1 second,

Rep Berg: 1 move a do pass as amended.

Rep Pietsch: 1 second.

12 yea, 2 nay, 1 absent

Carrier Rep Lemicux




Preparcd by Caterpillar Inc.

PROPOSED AMENDMENTS TO HB 1203

Page 5, line 8, after “work.” insert “In addition, the dealer shall have the right to accept the
manufacturer’s or supplier’s warranty labor reimbursement terms and conditions in lieu of the

above.”

Renumber accordingly
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10315.0102 Adopted by the Agriculture Committee 2 )q ) 0 }
Title.0200 February 9, 2001

HOUSE AMENDMENTS TO,  HB1203 HOUSE AGR, 2-9-01
Page g, ﬁne 8, after the period insert "The dealer may accept the manufacturer's or supplier's

warranty labor reimbursement terms and conditions in lisu of the above."

Renumber accordingly

Page No. 1 103156.0102
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REPORT OF STANDING COMMITTEE (410) Module No: HR-26-3152

February 13, 2001 9:01 a.m. Carrier: Lemieux
Insert LC: 10315.0102 Title: .0200

REPORT OF STANDING COMMITTEE
HB 1203: Agricuiture Committee (Rep. Nicholas, Chairman) recommends AMENDMENTS
AS FOLLOWS and when so amended, recommends DO PASS (12 YEAS, 2 NAYS,
1 ABSENT AND NOT VOTING), HB 1203 was placed on the Sixth order on the

calendar.

Page 5, line 8, after the period insert "The dealer may accept the manufacturer's or supplier's
warranty labor reimbursement terms and conditions in lieu of the above."

Renumber accordingly

(2) DESK, (3) COMM Page No. 1 H-26.3162
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REP, MONSON; Sponsor, introduced the bill to the committee. This bill will make dealers

Minutes:

liable for only the reasonable types of warranties on the used machinety they scll,

REP, AARSVOLD; Sponsor, testificd in support of this bill. Sce attached testimony.

BOB LAMP; North Dakota Implement Dealers Assoc,, testified in support of this bill. See
attached testimony.,

JOHN OLSON; Caterpillar, testificd in support of this bill,

JOHN SCHABERT; John Deere Dealer - Dickinson, testified in support of this bill,

FRAN ROMSDAHL; North Dakota Implement Dealers Assoc., testified in support of this bill,
The hearing was closed,

SENATOR ERBELE moved for a Do Pass.
SENATOR URLACHER seconded the motion,

Roll call vote: 6 Yeas, 0 No, 0 Absent and Not voting,
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REPORT OF S8TANDING COMMITTEE (410) Module No: SR-45-8770

March 18, 2001 4:33 p.m. Carrier: Urlacher
Ingsert LC:. Title:.

REPORT OF STANDING COMMITTEE
HB 1203, as engrossed: Agriculture Committee (S8en, Wanzek, Chairman) recommends
DO PASS (8 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1203

was placed on the Fourteenth order on the calendar.

2) DESK, (3) COMM Page No. 1 SR-45.5770
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Testimony For House Agriculture Committee
Prepared by Representative Ole Aarsvold
House Bill 1203
January 25, 2001

I appear before you today as a co-sponsor of House Bill 1203 which can be
called a farm machinery “lemon” law. It is similar to the language and intent of
the motor vehicle “lemon” law which has been in effect for several years in this
state, It obligates a manufaciurer of farm equipment who cannot repair a new farm
machine to perform its intended purpose to replace or refund the price of that
equipment at the purchaser’s option. A reasonable deduction may be made for use
and wear. Additionally, it requires the manufacturer to reimburse the farm
mechine dealer performing warrantee labor at a rate no less than customary,

House Bill 1203 would provide significant financial protection for both the
local machine dealer and his farm customer, In the past, it was not uncommon for
dealers to be the target of complaints, perform much uncompensated labor, and
replace parts at his own expense to maintain a good relationship with his farmer
customers. Customers often had to sell or trade such nonconforming equipment at

a substantial financial loss. Dealers and farmer customers in the entire trade area

“know” the piece of nonconforming equipment and discount its value
p g

dramatically.
In this age of incredibly costly machinery and very narrow farm margins, it

is essential that the farmers of this state and our local dealers have the protection

afforded by House Bill 1203,
I solvicit your favorable recommendation.
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Mr. Chairman, members of the House Agriculture Committee, my name
is Bob Lamp representing the North Dakota Implement Dealers
Assaciation and here in support of House Bill 1203,
House Bill 1203 is offered as a replacement of NDCC 51-07-07 an
outdated law which adversely affects North Dakota's farm equipment
dealers who represent manufacturers of farm machinery.
NDCC 51-07-07 is a section in North Dakota law enacted in the early
1900s which refers to "..any gas or oil burning tractor, gas or steam
engine, harvesting or threshing machinery..”. It refers to the ability
of purchaser to rescind the sale of such machinery if in ".a
reasonable time after delivery for the inspection and testing of the
same.." and that the piece of machinery does not prove to be
"..reasonably fit for the purpose for which it was purchased..". I
have attached a copy of Section 51-07-07 for your reference.
Unfortunately, current law fails to provide adequate definitions on
such critical issues as:

1. what is a "reasonable time after delivery?”;

2. how to determine what is "reasonably fit?";

3. who is responsible for the returned machine?”
It simply leaves the settlement of these issues to individual perception
or worse yet to the court system.
House Bill 1203 presents a more reasonable and modernistic approach
to farm machinery which does not conform to the manufacturer's
expressed warranty and places the responsibility for such conformity
where it should be---with the manufacturer which produced the
equipment. The bill is fashioned after laws that exist in many other
states around the country.
It is important to note that this legislation has been reviewed by
several major manufacturers and they have found no problem with its
implementation.
To address the bill in a very general way, I would like to briefly
explain the various sections of the bill:




1. Section | simply defines the terms used in the bill. Of special
note are the definitions of express warranty, farm machinery,
nonconformity and reasonable allowance for consumer use.

2. Section 2 states that if the farm equipment does not conform
to the express warranty and the consumer reports the
nonconformity to the manufacturer or its authorized dealer,
the manufacturer or its authorized dealer shall make
appropriate repairs.

3. Section 3 says that if the manufacturer cannot conform the
equipment after a reasbriable number of attempts, the
consumer has the option of having the manufacturer replace
the equipment or refund the full purchase price less a
reasonable allowance for consumer use,

4, Section 4 refers to an affirmative defenses and pr.vides the
definition of a "reasonable number of attempts” to repair the
equipment,

5. Section b spells out information that must be supplied to the
consumer of new farm machinery, the notice of complaint that
must be made by the consumer, the responsibility of the
manufacturer to provide replacement equipment if requested by
the consumer and the time frame for actions under this section
of the NDCC,

6. Section 6 relates to the effective dates and specifies the
warranty reimbursement rate at which the manufacturer must
pay the dealer for their express warranty work.

7. Section 7 is the repeal of Section 51-07-07,

e Mr. Chairman and members of the committee, this concludes my
testimony on House Bill 1203, NDIDA asks for your favorable
consideration of this legislation. There are two dealers here that
wish to address the committee. I am happy to respond to any
questions the committee may have on House Bill 1203,

Robert L. Lamp, CAE
Executive Vice President
North Dakota Implement Dealers Association




61.07-05 BALEY AND RXCHANOZS

Seurcw S.L. 1961, ¢h. 119, H 1, 3; RC.  Colluteral References.
ig‘..lz: Supp., ¢ 81.07041; 8.L. 1978, ch Trede Regulation ¢ 35§,
' ’

51.07.08, "Goods" defined. Repealed by omission from this code.

Nobe
T provinions of this section have buenr
combined with section §1-07-04,

51.07-08. Money warranied genuine on sxchange of money. Re-
pealed by omission from this code.

51-07-07. Reasonsble time to diacover defects in engine or ma-
ohinery — Rescinding contract —~ When contract void, Any person
purchasing any gas or oll burning tractor, ges or steam engine, harvesting
or threshing machinery, for his own use has a reasonable time aftes deliv-
ery for the inspection and testing of the same, and if it does not prove to be
reasonably fit for the purpose for which it was purchused, the purchaser
may rescind the sale by giving notice, within a reasonable time delly-
oy, ‘o the parties from whom any such machinery was purchased, or the
agent who negotiatod the sale or made delivery of such m-'l.mn'ty.
or his successor, and by placing the same at the disposal of th+ , Any
provision in any writtn urder or contract of sale, or other contract, which s
oontrary to any of the provisiuns of Lhis section, hereby is declared o be
against public policy and veid.




Susan Boreen (sboreenQvogellaw.com)
Monday, January 29, 2001 4:40 PM
'blamp@adand.com'

House Bl 1203

January 29, 2001

Robert Lamp

North Dakota Auto and Implement
Dealers Association

P.O. Box 2524

Fargo, ND 58108

Re: House Bill Ne. 1203

Dear Bob:i

Pursuant to your request, [ have reviewed House Bill 1203, You requested
that I draft some language to add to the bill to make it clear that it does
not apply to the sale of used farm machinery, the gale of which would
continue to be governed by the Uniform Commercial Code, The Act, as
drafted, clearly appllies only to new farm machinery. Therefore, 1t may not
be necesgsary to add any such language to the Act, If, however, [t is
important to add such language in order to get this bill through, I suggest
the following languaye be added at the end of Section 6:

This Act shall not apply to the sale of used farm machinery,
sale of used farm machlnery shall be governed by the Uniform Commercial
ode as contained in Chapter 41-02 of the North Dakota Century Code.

As we dilscussed, the Uniform Commercial Code does already govern the sale of
ugsed farm equipment. The Uniform Commercial Code contains specific
provisions regarding warranties. Specifically, Sectlon 41~-02-30 sets forth
the procedure for creating express warranties. That section provides as
tollows:

41-02-30, (2~313) Express Warranties by Affirmation,
Promise, Description, Sample.

1, Expregs warranties by the seller are created as follows:

a. Any affirmation of fact or promise made by the
seller to the buyer which relates to the goods and becomes part of the basis
of the bargailn creates an express warranty that the goods shall conform to

the affirmation or promise.

b, Any description of the goods which is made part of
the basis of the bargain creates an express warranty that the goods shall
conform to the description.

c, Any sample or model which is made part of the basis
of the bargain creates an express warranty that the whole of the goods shall
conform to the sample or model.

2, It is not necessary to the creation of an express
ranty that the sgeller use formal words such as "warrant" or "guaranty" or
t the seller have a specific intention to make a warranty, but an
firmation merely of the valye of the goods or a statement purporting to be ’

merely the geller's opinlon or commendation of the goods does not create a
warranhy.

1




The Uniform Commoercial Code also provides for Lhe crealion of an jmplied
warranty of merchantability in every contract unlosg gspecilicglly exeludid
writing {n a conaptcuous manner, Seclion 41-0,-31 provides as {oilowg:

41~02-31, (2~314) Tmplied warranty - Morchantabiiity -
sago ol trado,

1. Unlass aicluded or modified (saction 41-02-74), u
warranty that the goods shall be merchantable is implied in a contract for
thelr gale if the weller {8 a moerchant with raspect to goods of that kind,

Under thia doction the serving for value of foed or drink to be consumed
either on the premises or elsgewhore is a sale,

2 fioods to be merchantable must be at laast such asy

a., Pass without objsction in the trade under the
contract description;

b, In the case of funyible goods, are of falr average
quality within the description,.

o Are fit for the ordinary purposes for which such
gooda are used,

G Run, within the variations permittsad by the

agreement, of even kind, quality and quantity within each unit. and among all
units involved:

e, Are adequately contalned, packaged, and
labeled as the agreement may require; and
£, Conform to the promises or afflrmations of fact made

on the contalner or label Lf any.

3. Unless excluded or modified (section 41-02-33},
other implied watranties may arise from course of dealing or usage of trade,

2 Uniform Commercial Code also provides for an implied warranty of fitnoss
a particular purpose 1f at the time the contract was entered lnto the
eller has reason to know of a particular purpose for which the goods will
be used., This implied warranty is set forth in Section 41-02-32 which
provides as follows:

41-02-32, (2-315) Implied warranty - Fitness for particular
purpose, If the seller at the time of contracting has reason to know any
particular purpose for which the goods are required and that the buyer 1is
relying on the seller's skill or judgment to select or furnish suitable
grods, there is unless excluded or modified under the next section an
implied warranty that the goods shall be fit for such purpose.

If a seller breaches any express or implied warranties, a buyer has seaveral
potential remedies, A buyer can revoke acceptance of the goods. Ses
N.D.C.C. § 41-02~90. Alternatively, the buyer can keep the goods and recover
from the seller the difference between the value of the goods accepted and
the value they would have had if they had been as warranted. N.D.C.C. §
41-02-93, A buyer may also be entitled to recover ilncidental and
consequential damages arising from a seller's breach of warranty., N.D.C.C,
§ 41-02-94,

In summary, the repeal of Section 51-07-07 and adoption of House Bill 1203
will not leave the purchaser of used farm equipment without any remedies.
The sale of used farm equipment will continue to be governed by the terms of
the Uniform Commercial Code which provides for express and implied
warranties. If any express or implied warranty is breached, the buyer has
several potential remedies available, including rescisgsion.

.you need anything further from me, please let me know,
n

ceraly,




Steven A. Johnson

18b
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ogol Law Firm

502 First Avenue North
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Fargo, ND 58107-1389
phone: {701) 237-6983
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Honorable Rick Berg
State Representalive
House Chamber
State Capltol
Bismarck, ND 68505

Dear Representative Berg:

g letter is In response to your request for a brief analysis of House Bill Nond the Impact the bill
have on remedies for breach of contract or warranty which may be availabl&to a purchaser of used

m machinery.

House Blll No. 1203 appears o do two things, First, the bill creates several new sections of law relating to
remedles for breach of express warranties which may be available to purchasers of new farm machinery.
Saecond, the bill repeals North Dakota Century Code (NDCC) Section 51-07-07, relating to remedies which
may be avallable to a purchaser of new or used farm machinery if the machinery is not reasonably fit for

the purpose for which It was purchased.

The applicabliity of the new law being created by Sections 1 through 6 of House Bill No. 1203 appears to
be fimited to sales and purchases of new farm machinery. Thus, these sections of the bill neither increase
nor decrease the remedies currently available to purchasers of used farm machinery.

The repeal of NDCC Section 51-07-07 under Sectlon 7 of House Bill No. 1203 appears to decrease the
current remedies avallable to purchasers of used farm machinery. However, the remedies under Section
61-07-07 make up just one portion of the possible remedies avallable. Other remedies available to
purchasers of used farm machinery should not be affected by the repeal of this section. These remedies
include NDCC Title 8, regarding contracts and obligations; NDCC Chapter 41-02, regarding’ thig  URorm
Cor-merclal Code article on sales; and_NDCC Title 51, regarding sales and exchanges.  Bécause the
specific remedles avallable to a specific purchase and sale of used farm machinery depend on the unique
circumstances of the sales transaction, it Is not possible for us to list all of the statutory remedies that might

be avallable.

q

lease do not hesitate to contact this office If you would like additional information regarding this inatter.

incerely,

1ANIC/INS

Web site: hitp://www.state.nd.us/lr
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LERS ASSOCIATION

Phone (701) 283-6022 ¢« FAX (701) 293-6824

SUMMARY SHEET FOR HOUSE BILL 1203

DOARD OF DIREOTONS)
House Bill 1203 does three things:
;MHLE l:\Yt.Cm
Ytaratdun
Marvdan 1. Sections 1-5 add language that spells out a
DAV MEYER manufacturer's warranty responsibllity to a purchaser of
b new farm machinery.
0683-4000
BAUCE UGLEM 2. Section 6 specities a warranty lahor rate.
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3, Section 7 removes an outdated law which has created
increasing problems for sellers of used farm machinery.,

The North Dakota Century Code does not address a manufacturer's
responsibillty when new farm machinery does not conform to their
express warranty. Sections 1-5 spell out these obligations up to and
including resclssion of the sale if they cannot make the product conform

to the warranty,

Repeal of Section 51-07-07 is necessary since, unlke any other
products, it mandates warrantles on the sale of used farm equipment,
While much of the used farm machinery sold does come with some type
of warranty agreed to between the seller and the purchaser, the seller
should also be able to disclaim any warranty if that is fully disclosed to

the purchaser.

This repeal does not leave the purchaser of used farm machinery
without any remedies. The sale of used farm machinery will continue to
be governed by NDCC Title 9 regarding contracts and obligations,
NDCC Chapter 41-02 regarding the Uniform Commercial Code article
on sales and NDCC Title 51 regarding sales and exchanges.

If a seller of used farm machinery breaches any express of implied
warrantles, a buyer will continue to have numerous remedies including;
1) the ability to revoke acceptance of the goods, 2) the right to keep the
goods and recover from the seller a difference in value, 3) the right to
recover incidental and consequential damages arising from the breach

of warranty,

Robert L. Lamp
North Dakota Implement Dealers Association




SENATE AGRICULTURE COMMITTEFE
PREPARED BY REPRESENTATIVE OLE AARSVOLD
DISTRICT 20
HOUSE BILL 1203
MARCH 2, 2001

I APPEAR BEFORE YOU TODAY AS COSPONSOR OF HOUSE BILL 1203, WHICT
CAN BE CALLED A FARM MACHINERY "LEMON" LAW. IT IS SIMILAR TO T
LANGUAGE AND INTENT OF THIE MOTOR VEHICLE "LEMON" LAW, WHICH HAS
BEEN IN EFFECT FOR SEVERAL YEARS IN THIS STATE 1T OBLIGATES A
MANUFACTURER OF FARM EQUIPMENT WHO CANNOT REPAIR A NEW FARM
MACHINE TO PERFORM I'TS INTENDED PURPOSE TO REPLACE OR REFUND THI:
PRICE OF THAT EQUIPMENT AT THIE PURCHASER'S OPTION. A REASONARLI:
DEDUCTION MAY BE MADF FOR USE AND WEAR. ADDITIONALLY, I'l REQUIRED
THE MANUFACTURER TO REIMBURSE THE FARM MACHINE DEALER PERFORMING
WARRANTEE LABOR AT A RATE NO LESS THAN CUSTOMARY.

HOUSE BILL 1203 WOULD PROVIDE SIGNIFICANT FINANCIAL PROTECTION
F'OR BOTH THE LOCAL MACHINE DEALER AND HIS FARM CUSTOMER. IN THE
PAST, IT WAS NOT UNCOMMON FOR DEALERS TO BE THE TARGET OF
COMPLAINTS, TO PERFORM MUCH UNCOMPENSATED LABOR, AND TO REPLACE
PARTS AT HIS OWN EXPENSE TO MAINTAIN A GOOD RELATIONSHIP WITH LIS
FARMER CUSTOMERS. CUSTOMERS OFTEN HAD TO SELL OR TRADE SUCH
NONCONFORMING EQUIPMENT AT A SUBSTANTIAL FINANCIAL LOSS. DEALERS
AND FARMER CUSTOMERS IN THE ENTIRE TRADE AREA “"KNOW” THE PIECE OF
NONCONFORMING EQUIPMENT, AND DISCOUNT ITS VALUE DRAMATICALLY.

IN THIS AGE OF INCREDIBLY COSTLY MACHINERY AND VERY NARROW
FARM MARGINS, IT IS ESSENTIAL THAT THE FARMERS OF THIS STATE AND OUR
LOCAL DEALERS HAVE THE PROTECTION AFFORDED BY HOUSE BILL 1203.

I SOLICIT YOUR FAVORABLE RECOMMENDATION.




HOFIEMAN MOTORS, INC v ENOCKSON N Dooaas
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HOFFMAN MOTORS, INC, & corpura-
thon, Plaintff and Appellant,

V.
Kenneth ENOCKSON, Delendunt
wnd Appedee,
Clv. No, 9150,
Supreme Conrt of North [akoti

Mareh 24, 1976,
As Amended Apnl y, 1976

Seller of tractor hrought action against
buyer 1o recover amount allegedly due on
aecount, The District Court, MeLenn Coune
ty, Bonny A, Gralf, J., wwarded judgment
for plaintiff in umount less than claimed hy
phaintiff, and plaintiff appealed. The Su-
preme Court, Pederson, J., Feld that evi.
donce sustained tried cowrt's finding that
tractor was not fit for farm wark, vhich
was purpose for which it was purchased,
( thuy, cost of repairs to trastor was not
rntion of buyer and that seller was
led to interest on aecount due it, wnd in
absence of evidencee that buyer signed re-
volving charge ugreement with seller set-
ting interest rate at UA% per month, legil
rate of interest of 4% per nnnum would be
applied.

Alfirmued und remanded for wlowinee
of interest, ’

1. Sales =119

Statute providing that buyer of tractor
may rescind sale if traetor dovs nol prove to
‘be reasonably fit for purpose for which it
was purchased does not provide for uny
remedy other than reseission. NDCC 51-
07-07.

2. Saley &= 267

Provision in retail order for used trac-
tor containing complete warranty disclaim-
er wus in conflict with stutute allowing
buyer of tractor Lo rescind sale if tractor
does not prove Lo be reasonnbly (it for
purpose for which it was purchased, and
wis Lherefore void, NDCC 51 07 07,

30 Sulew 4o 67

Peovision o stitute relating to souding
diseliimer of warranty with respect to sile
of traetar ean e pehied apon by ope who
does not denusnd reseoaon, and i, Leen
prosecved by Umform Commercal Code
NOCC fL 0 o2, 61 at o

boSulew s 180U

In action brought by seller of tructor
agatist buyer o recover amaunt wlleged'y
dur on aceount, evidence sustioned  trial
courl's finding thnt tractor wis not (i for
farm work, whicl was purpose for which il
was purchased, and thus, cost of repairs to
tractor was nat obligation of buyer.

5 Interest o= 4]

Where amount awarded to sellor of
tractor i detion w0 recover amount due on
aecount was not in dispute, seller was enti.
tled Lo interest on account duce i, wnd in
absence of evidence that buyer signed ro-
volving churge agreement with seller set.
ting interest rate at 1%%% per month, legal
riate of interest of 4% per anmum would be
applicd. NDOC 47 14 05, 51 L 02

Syllabus by the Court

1. Scetion 51-07 07, NDCC, does not
provide for any remedy other than reseis-
sion.

2. The provision in Section 5107 07,
NDCC, relating to voiding a diselaimer of
warranly, can be relied upon by one who
does not demund rescission, und hag been
preserved by the Uniform Commercial Code
(Seetion 41 02-02, NDCC).

3. Under Section 41-02-81, NDCC,
unfess excluded or muodified, a warranty
that goods shall be merchantable is implied
in a contruct for their sale if the seller is a
merchant with respeet to goods of  that
Kind.

Farhart, Rasmuson, Olson & Lian und
Roburt A, Bullz, Minat, lor appellant; ar-
rued by Steven L Lian, Minot,

. ). Rose, Bismarcek, for appellec,

ﬁ[
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PEDERSON, Judge,

Hoffman Motors, Ine. wr Washburn sued
Kenneth Fnockson to reenver $2,082.14 on
an account. The trial cowrt, without a jury,
awarded a judgment of $857.18, plus costs
of $36.00, but nllowed an interest.  Hoff.
man Motors appeals but chullenges none of
the findings, arguing that the court improp-
erly applicd the law. W affirm but re-
mand for allowance of interest,

The most pertinent findings are that Kn-
ockson's account at Hoffmun Motors shows
purchases and charges totaling $1,876.35,
less payments of $1,019.17, leaving a bal-
ance of $857.18, and that a tractor pur-
chased by Enockson from Hoffman Motors
required repairs totaling $952.44. The trial
court concluded that Enockson owed the
$867.18, without interest and without sery-
ice charges which had been periodicatly
added to the account, However, because of
the provisions of § 61-07- 07, NDCC, Enock-
son was not obligated to pay Lhe $952.44.

The tractor, & used [nternational with a
special type hitch, was located in Wisconsin
at the request of Enockson and transported
tc Washburn by Holfman Motors. Enock-
son took the tractor for a tryout in April
1971 and, when it broke down during the
first day, it was returned to Hoffman Mao-
tors and repnired. The retail order form
(or purchase contract) signed on May 13
contained a complete disclaimer of wurran-
ty. However, Enockson claims thut an
agent of Hoffman Motors assured him that
if anything clse was wrong with the tractor
“they would get the bugs out of it.”

During the balance of the month of May
and [n early June, Enockson tried to use the
tractor for his farming operation but con.
tinual breakdowns occurred. Major repairs
(costing $962.44) were completed by Hoff-
man Motors in early August and the tractor
was returned to BEnockson. When the trac-
tor still did not work to Enockson's satisfuc.
tion, he took it to u different shop und had
ft fixed! In Novemher, Enockson and
Hoffman Motors met and discussed the

. At some time during this period, unidentified
in the record, the ownership of Hoffrnan Mo.
tors changed hands.  This undoubtedly had

240 NORTH WESTERN REPORTER, 2d SERIES

aceount und, when Enockson fled o pay,
this aetion was brought. At the end of the
trial counsel for Hoffmuan Motors way di.
reeted Lo, and did, prepare findings of fael
and, on Lhig appeal, states that the Cindings
are not challenged,

Section H1- 07 07, NLOO states:

"Any person purchasing any gas or oil

burning Lractor, gas or steam engine har-
vesting or (hreshing machinery, for hig
own use shall have a reasonasble time
after delivery for the inspecetion and test.
ing of the same, and i it does not prove
to be reasonably fit for the purpose for
which it waus purchased, the purchuser
may rescind the sile by giving notiee,
within a reasonable time after delivery,
to the parties from whom any such ma-
chinery was purchased, or the ggent who
negotiated the sale or made delivery of
such personal property, or hiy successor,
nnd by placing the same at the disposal of
the seller.  Any provision in_any wrilten
order_or_contract_of sale,_or_other con-
tract, which is contraey to_any of the
provisions of this section, hereby iy de-
clured _to be_against _publicpolicy_and
void.”
(The underlined portion was a separate
seetion when enacted and remained sepa-
rate until the code reviser combined the
two sections for clarity without change of
meaning, Sce reviser's notes in Code Re-
vision Report, 28th Legislutive Assembly,
Revised Code of 1943.)

Hoffman Motors claims that since Bnock-
son never asked for rescission of the con-
tract and has kept the tractor, the warranty
of fitness under § 51.07-07 cannot be ap-
plied,  The trial court said that, though
§ 51-07-07 speaks only o' rescission, the
North Dukota Supreme Court hay interpret-
ed it to allow the huyer & cause of action
for breach of warranty. Although the trial
court did not eite any specific cases, {4 wag
undoubtedly aware of Kramer v, K. O. Lee
& Son Co., 61 N.D, 28, 237 N.W. 166 (1931),
where this court said:

some effeet vn the dealings between the par.
les,




HOFFMAN MOTORS, INC. v. ENOCKSON N 355
Cle uy 240 N.W. 24 353

sugh plaintffs failed o resein)
within time, they are not peeessarily shut
off from o)) remedy,  [U s only when
they have claimed and been granted the
remedy of pescission umiler the provieiony
of section 5993n fnow the first part of

§ 51-07 07] Lhat Uhis methad s exely-

give.”

(1] The reason the plaintiffs in Kramer
were not without remedy wis hecwuse they
had an action based on (raud and deceit,
Seetion 61-07-07, NDCC, doues not provide
for any remedy other than rescission. See-
tion 51-07-07, however, does play a part in
this action.

The retpil order form which Fnockson
signed for the purchase of the tractor con-
tained the following complute warranty dis-
claimer:

“iach item of USED equipment rovered

by this order is sold AS IS WITH NO

WARRANTY OF ANY CHARACTER,

expresy or implied, unless seller completes

and endorses the ‘Scller's Used quip-
ment Warranty' printed below.”
il equipmenl warranly was not cotn-
or endorsed. .

[2] This complete diselaimer is in e
cordanee with § 1 02 33, NDCC (2 3416,
UCE), whieh allows for exclusion or modifi-
cation of warrantivs. However, § 4102
02, NDCC, states that Chapter 41 02 loes
not "impair or repeal any statute regulating
snles to consumers, farmers or other speci-
fied clnsses of buyers.” Therefore § 51 07
07 is given full effect and the disclaimer

Cprovision in this case i3 void as it {g in
confiet with § 61-07-07, NDCC.

This Interpretation may wake it impossi-
ble to include & complete disclaimer in a
sales agreement for tractors and hurvesting
muchinery but this is the effect of § 51-07-
01.

This statute was cnaeted in two sections
s Chapter 238, S$.1.1019.  Although we
have found no legislutive history or writing

9. John M. Holsworth, The Fighting tiovernor
(Chicago: The Eointer Press, 103% Agnes
Gieelan, The Dikuta Maverck (Fargn, N.D-
Kaye's Printing, 1076% Bruce Nelson, Land o

that hus deseribed the speetfie purpose of
(hig enacetment, we know from many politi.
en} historinns that the Legislative Assembly
of 1919, dominated by the Nonpartisan
League, had, for ity purpose, the termina-
tion of expluitation of the furmer?  In
1964, Professor Tisdale, in writing on the
{mpaet of the Uniform Commercial (‘ode on
the Law of Contracts, 43 N D L Rev, 7,834,
refers to § 5107 07 as having been enacted
to climinale unconseionable elauses in sales
contracts.  If the protection wfforded by
this statule is deemed inapproprinte for the
modern, educated farmer, it is up to the
Legislature, not the vourt, to modify or

repeal it

(4] As we have noted hereinbefore, the
public policy statement which makes dis-
elaimoers voild was enacled separately from
the provision authorizing purchasers to re-
seind if the teaclor o harvesting machine
proves Lo be unfit for the purpose for which
it was purchused.  We conclude that the
provision in § 51 07 47 relating Lo voiding
o diseluimer of wurranty can be relied upon
by one who does not demand rescission,

Once the diselaimer provision is voided,
Soction 43 02-31, NDOC (2 314, UCC), in-
jeets an implivd warranty of merchantabili-
Ly into the contract for the sale of the
trietor, Section 41 02 33, NDCC, states in
part:

a1, Unless oxceluded or modified (see-
tion 41 02 43), & warranly that the gouds
shall be merchuntable is implied in 4 con-
tract for their sale if the seller is & mer-
chunt with respect to goods of thut kind,

) (] )

g, Goods to be merchantuble must be
at least such as

u. L] . L}

l)‘ . L] .

¢, nee fit for the ordinary purposes for

which such goods are used: ¢ * "

f4] Fven though it was labeled a conclu-
sion, the trinl court found us o fact that the
tractor was not fit for farm work, the pue-

the Dicotahs (Mintieapolis: University of M
nesots Press, 1946), Lloyd B, Onadahl, fnsur
gonts (Branerd, Minn. Lakeland Color Press,
1961),
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pose for which it was purchased. There
witg ample evidence to support this finding
and we do not find it clenrly erroncous.
We agree with the conclusion of law that
the repairs to the tractor in the sum of
$052.44 are not the obligation of Fnockson
is a correct application of the law L the
facts in this case, and we affirm the judg.
menl.

[8) The trinl court concluded that Hoff-
man Motors was not entitled to interest on
the account due it. We know of no law
which supports this conclusion.

The court may have been acting on the
principle that interest should not be allowed
on an unliquidated or disputed claim for
breach of contract until the amount due is
definitely determined by entry of judg-
ment.  North American Pump Corp. v. Clay
tquipment Corp, 199 N.W.2d 888 (N.D.
1972). The $867.18 awarded by the court,
however, did nol involve items which were
in dispute. The disputed items were only
those relating to the repair of the tractor.

Hoffman Motors cluimed that Bnockson
had agreed to a revolving charge agree-
ment with interest at 1A% per month;
however, Section 51-14- 02, NDCC, states in
purt:

240 NORTH WESTERN REPORTER, 2d SKERIES

“Kvery revalving  chiarpe  agreement
ghall be in writing and shall be signed by
the retail buyer.”

We find nothing in the reeord to show that
Bnockson signed u revolving charge agree-
ment with Halfman Motors. We therefore
apply the legal rate of interest which is set
out in Seetion 47 141 06, NDCC, at 4% per
annun.

Using the sume aceounting method ng the
trial court did in ceuching the amount due
Hoffman Motors, we conclude that, as of
the date judgment was entered, the interest
on the account due Holffman Motors is
$136.27. We remund for the purpose of
amendment of the judgment to allow recov-
ery of interest in the amount of $135.27.

Neither party shall recover cosls on this
appenl.

BRICKSTAD, €. J, and PAULSON,
SAND and VOGEL, JJ., concur,
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