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Minutes:

. Rep Kathy Hawken: Sponsor of bill regarding semi-trailers.

Dick Johnsen: Written testimony in support.

Chairmen Nicholas; We'll close the hearing on HB 1324




2001 HOUSE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. HB 1324

House Agriculture Commitice
Q Conference Committee

Hearing Date February 15, 2001
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1760 to 1966

Minutes:

= .
Committee Clerk Signature W//«/,/ g//;ﬁzﬁﬁ)m

Chajrman Nicholas: I would like you to open your books to HB 1324, [ visited with Rep.

Hawken and originally she thought she was going to have to have an amendrment for this bill, but

she thought the bill was fine the way it is, So I think we are ready to move this bill.

Rep, Renner: I move a Do Pass,
Rep. Mueller: 1 second.

Chairman Nicholas: Is there any discussion. The cletk will take the rofl on HB 1324,

MOTION FOR A DO PASS
YES, 14 NO, 0

1 ABSENT AND NOT VOTING

CARRIED BY REP. JOHNSON




DS ~-g

' Date:
. ‘ Roll Call Vote #;

2001 HOUSE STANDING COMMITTEE ROLL CALL VOTES
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Legislative Council Amendment Number
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Motion Made By / t)tg/f/ A h Scconded By ?}/) 4 / / A

o ot Aot

Representatives
e Rod Froelich
. L Doug Lemieux
. {’; N Philip Mueller
= Kenton Onstad
- Sally M. Slandvig
I Dennis J. Renner
Dwight Wrangham
L~
T
(. S
Tol  (Yes) ). No . S

Absent '

Floor Assignment @M S~ 2

. If the vote is on an amendment, briefly indicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: HR.27-3551
February 18, 2001 2:10 p.m, Carrier: D, Johnson
Insert LC:., Title:.

REPORT OF STANDING COMMITTEE
HB 1324: Agriculture Committee (Rep. Nicholas, Chalrman? recommends DO PASS
(14 YEAS, 0 NAYS, 1 ABSENT AND NOT VOTING), 1B 1324 was placed on the
Eleventh order on the calendar,

(2) DESK, (3) COMM Page No. 1 HR-27-3651
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2001 SENATE STANDING COMMITTEE MINUTES
BILI/RESOLUTION NO. HB3 1324
Senate Agriculture Committee
Q Conference Committee

Hearing Date March 8, 2001

Tape Number Side A Side B Meter
March 8 { X 21.6-360

| Commiittee Clerk Signatur

Minutes:
REP. HAWKEN; Sponsor, introduced the bill to the committee. This bill adds semitrailers to
the part of the code that currently has car and machinery for buying or returning cars.

TERRY OLSON; American Wheel and Brake, testified in support of this bill. See attached
information.

SENATOR KLEIN; Do manufacturers require you to carry a certain amount of parts?

TERRY OLSON; Most manufacturers do set a requirement what they call a minimum stockage
of repair parts for any given line.

SENATOR KLEIN; Do you have to have a certain amount of trailers on your lot to met a
particular dollar figure?

TERRY OLSON; Most manufactures do require stocking, display type.

SENATOR NICHOLS; Adding semitrailers to this bill would not go into effect until this bill is

signed into law?




Page 2

Senate Agriculture Committee
Bill/Rosolution Number HB 1324
Hoaring Dato March 8, 2001

TERRY OLSON; This will go into effect when the law goes into effect.

TERRY OLSON passed out information for DICK JOHNSON, Johnson Trailer Sales.
SENATOR KLEIN moved for a DO PASS,

SENATOR NICHOLS seconded the motion,

Roll call vote: 6 Yeas, 0 No, 0 Absent and Not voting,

SENATOR KLEIN will carry the bill.
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Roll Call Vote #:

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES

BILL/RESOLUTION NO, 7%2 /324

Senate Agriculture Committee

|

Legislative Council Amendment Number

Action Taken M

| Subcommiittee on

or
Conference Committee

Motion Made By / Seconded 7 #
ggg gé 22(11 By Qﬁ / ZL{’A@%;_

DK Sentors o T T | Ye

Senator Wanzek - Chairman Senator Kroeplin

Senator Erbele - Vice Chalrman Senator Nichols

Senator Klein

Senator Urlacher

Total (Yes) él No d)

Absent ' O :
Floor Assignment ,SZQMZ@L / m

If the vote is on an amendment, briefly indicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: 8R-40-5140

March 8, 2001 2:16 p.m, Carrler: Nichols
ingsert LC:. Title: .

REPORT OF STANDING COMMITTEE
HB 1324: Agriculture Committee (Sen. Wanzek, Chalrman) recommends DO PASS
(8 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1324 was placed on the

Fourteenth order on the calendar.

(2) DEEK, (3) COMM Page No. 1 SR-40-5140
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JOHNSEN TRAILER SALES, INC.

@

——

Wilson — Muvall — Fruehauf
Serving tha Trucking Industry $ince 1959
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/.f /f{;)

Fabrtinry 8, 2001

Chairman Nicholas and membors of the House Agriculture Commillee, for the record iny name is
Dick Johnsen, President of Johnsen Trailor Sales, Inc. Qur trailer dealer liconse is TD9, 1 have
sales, pars and service facilitios in Bismurck and Fargo. Our company has been a semi trailer
dealer in North Dakota since 1959, Becausc of a prior meeting commitment T am unable to
attend the hearing on HB 1324, 1 would ask for your favorable consideration on HB 1324 and

that thls written testimony be entered inta the record.

This legislation would add semitrailer dealers to the following list of dealers that are offered
‘ some repurchase protection from contract cancellations under section 57-07-01 of the ND

Century Code.
Farm Impiement Dealers
Automobile Dealers
Truck Dealers

As dealers we are normally required by the terms of the manufacture’s contract to stock both
trailers and repair parts as well as offer service and repairs. Our investment is considerable.

[ ask for your favorable consideration on HR 1324, Should you have any questions I will be
avallable next woek and can be reached at the number listed below,

Dick Johnsen ‘O/W( f%ﬁxﬂu

Johnsen Trailer Sales, [uc.

2100 Industrial Drive o PO. Box 1562 ¢ Bismarck, NI 58502 ¢ 800.472-264Y « 701-255-0480 » Fax 701-255.3991
3631 38th Street SW ¢ P.O. By 93 o Farge, NI 58106 ¢ B00-246.3790 o J01.282-3790 ¢ Fax 701-282-3593
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March 3, 1997

Mz, John Dorso YIA FACSIMILE
Speaker of House of Representatives 701-328-1271

of State of North Dakota
Blsmarck, ND 58505

Re:
Dear Mr, Dorso:

We have been asked 1o do a general statutory comparison berveen the laws in effect in the
State of North Dakota and those in Minnesota relative to dealerships/distibutorships and
supply you with the compar{son.

We have examined North Dakota Stat. § S1-07-01, et seg. and 51-20.1-01, er seq., as well as
Minnesota Stat. § 323E.068, ef seq., all of which relare to the terms and conditions under
which a manufacturer or wholesals distriowtor may 1erminate a dealership/distributorship,

North Dakota dealership statutes, in comparison to Minnesota dealership statutes, differ in
three critical areas. They arc as follows:

1, North Dakota statutes require that a dealer have a written contract that the
distributor (a person Involved in manufacturing, wholesaling or distributing)
before the statutory protections can be invoked under Minnesota law.
Minnesota Stat. §325E.068, Subd. 3, protects deajership agreements whether
they are oral or written,

2. North Dakota allows termination of dealerships as long as there is good cause
shown for such termination, While this is similar w the good cause
requirement set forth in Minnesota Statute § 325E.0681, good cause in North
Dakota may constitute failure of a dealer to comply with requirements imposed
by the written contract, Presumably, any breach, however technical, may be
sufficient to establish good cause for the termination of the dealership.




Mr, John Dorso
March 3, 1997
Page 2

In contrast, Minnesota Stat, § 325E.0681, Subd. 1 limlts the good cause basis
for termination due to contractual problems to a fallure by the dealer to . .
"substantially comply with ssential and reasonable requirements imposed upen
the dealer by the dealership agreement, It the requirements ate not different
from those requirements imposed on other similacly sfiiated dealers by their

terms, . "

3 North Dakota Stat. § 51.0701, ot seq. or § 51-20.1-01, er seq. clearly define
truek tratler as part of the statutory scheme for protection of dealerships. While
the statutes provide explicit protection for dealerships of automobiles, trucks,
and heavy construction equipment, there is no specifie definition or inclusion of
seml trailer. While {t may have been contemplated to be included ia the
stanwsos, (parteularly under heavy construction equipruent), there i not a clear
recitation of the same. Further, one of the siatutes refers (0 "repair parts” as
products covered, but there is no indication that a part not tnuly designed for
"repair" but a dealer would be covered under the statutes of North Dakota,
Mianesota Stat,

§ 325E.068, Subd. 7, has a specific definition for truck parts 10 include all
parts of the truck, including body pars. This would include accessories cr
parts that are added to tmprove the performance of 4 vehlele, but not

. necessarlly for repair purposes.

We are enclosing for your convenience, a copy of the applicable sections of Minnesota Stat. §
325E.068 for your consideration and indicate that we would be available w respond to any
inquity on the Minnesota statute,

Thank you for considering the enclosed,
Yours very truly,

PETERSEN, TEWS & SQUIRES
PROFESSIONAL ASSOCIATION
John Paul Martin

Enclosure

¢c: Client
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§ 320E.068 REGULATION OF TRADE PRACTICES
HEAVY AND UTILITY EQUIPMENT MANUFACTURERS AND DEALERS

3288068, Definitions
{See main voluwme for 7 to 4}

Subd 7. Truek parte, “Truck parts” means all parta of a tryex, tneluding body parta.
Amended by Lows 1906, ¢, 201, § 1, eff. Mareh 8, 1998,

Historical and Statutory Notes

1698 Loglalalion
The 19%6 wmenameni rewrots subd. 7.

MOTOR FUEL; SALE PRICE AND OCTANE DISPLAY

33510081,  Motor vehiale alr pollution control systems
(8¢ main volume for 1 to 4/

Nuod. 8. Qapealad by Laws 1895, ¢, 220, § 141, par. (4).

{See main volune for ¢/

Hiotorleal and Statutory Notes

1085 Legialation WIthoUt refeMr.ce 1 the repeal of subd, § by Luws
Prior W repadl, ;ubd. § was amended by Laws 1395, ¢, 220, § {4), par. iu).

1993, & 247, L L § W

1944 Larislation

Lawy 1996, ¢ 305, art 1, § 135, repaaled Laws
1968, ¢ 247, arc 1. § 4, which amended subd, §

HMOTOR QIL COLLECTION; RECYCLING

326E.10, Dafinitions
Subdivision 1. For the purpoes of sectons 325E.1) to S2SE.113 and this section, the

terms defined In this secticn have the meanings given them.
{Se¢ main volume for & Lo 4}
Amended by Lawe 1995, ¢ 220, § 119,

Histarieal and Statutory Noles

1944 Legistation Lawn 1985, ¢ 220, § )4% provides in part that
Ta0 1905 amendment, In subd, 1, correcieg & § 1123 (dmending sutd, &) b effeotive January ),
oftaton, 1996,

326E.1L Collection facilities; movice

() Any person s¢lling ot retail or ¢ffering motor oll or motar il filtars for retal) sule in this
state shall:

(1) post u notlee indlvating the nearest losation where used mmotor ol and wsed motor oll
fllters may he raturned a5 no ot for recycling or reuss; or
(2) i the person la subject to section 326F.112, pom & hotice informing customers
purchasing moter il or motor oil fllters of the location of the used motor ofl and nsed mator
ol filter collection site establisned by the rotailer in sccordance with section S25B,112 whare
n¥ed motor ofl and used motor ofl filtars may be returned at no cost.
48
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§ 325E.008 TRADE REGULATIONS, CONSUMER PROTECTION .
HEAVY AND UTILITY EQUIPMENT MANUFACTURERS AND DEALERS

325E.068, Definitions

Subdivision 1, Scope. For the purpesss of sections 3I25E.068 o
325E.0684, the torms defined in this section have the meanings given them,

Subd. 2. Heavy and uiility equipment, '"Heavy snd utility equipment”
“henvy squipment,” or “equipment” means cquipment and parts for equipment
including but not limited to:

(1) sxcovators, crawier tractors, wheel loaders, compactors, pavers, back.
hoes, hydraulle hammers, cranes, fork lifts, compressors, generators, attach. -
ments und ropair parts for them, and other squipment, including attachments
and repair parts, used in all types of constriction of buildings, highways,
atrports, dams, or other enrthen structures or In moving, stock piling, or
distribution of materiels used in such construction: or \ ﬁ

(2) trucks and truck parts.

Subd. 3. Heavy and utility equipment manufacturer. "Heavy and utity .
squipment manufacturer,” "heavy equipment manufacturer,” or “equipment "
manufacturer” means a person, partaership, corporation, associaticn. or other
Jorm of business ¢nterprise engaged [n the manufecturing, assembly, or whole ;’% 1

sale disuibution of heavy and utilicy equipmenc as defined in subdivision 2, ¢
The term also {ucludes a successor in tnterest of the heavy and urility equip.’ Ja
ment manufacturer, including a pucchaser of assets or stock, a surviving o
corporation resuiting from a rmerger or liquidation, a receiver or assignes, or Tk
trustee of the original equipment manufacturer. oy
Subd. 4, Heavy and utility equipment dealar or dealership. “Heavy and &
utllity equipment dealer’ or “heavy and utifty equipment dealership’’ means a V@i . 4
person, partnership, corperation, agsociation, or other form of business enter- THR
prise engaged in the business of acquiring haavy and utilicy equipment from ajgl
manufacturer and reselling the heavy and utlity equipment at wholesale or

vetail. .
Subd, 3. Dealership agreement. ''Dealership agreement’”’ means ap oral or
written agreement of deflniie or indeflnite duration between an equipment
manufacturer and an equipment dealer thar enables the dealer 10 purchasgy
heavy and utility equipment from the manufacturer and provides for the rights
and obligations of the parties with respect 10 the purchuse or sale of heavy and !
utility equipment. &
Subd. 6. Truck. "Truck” means a motor vehicle designed and used for
carrving things other than passengers, a wuck irector as defined in sectlon
168,011, subdivision 12, and = sembrabier z¢ defined in section 168.01f
subdjvision 14, ‘Truck” does not include a plckup truck or van with 25
manufacturer's nominal rated casnying capaclty of three-fourths ton or lessy

Subd. 7. Truck pacts. "Truck parts” means all integral and body parts of

truck, the removal, alteration, or substitution of which would substandally alt
Its appearance, model, type, or mode of operation. ‘

Lows 1985, ¢ 267, § 1, e, May 27, 1989, Amended by Laws 1991, ¢, 70, §§ 6 to &
Laws 1993, ¢, 199, 8§ ) w 3, 9
486
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REGULATION OF TRADE PRACTICES

§ 325E.0681

Hisiorical und Sustutory Notes

1989, ¢. 267, ¢ 6 provides;

ons | 1o § (cmcung

§1. J25B.0682, 3ISE.0GEL,

3308.0644) ore ollvotive v dsy alur (ol cor
sotrment [May 27, 1949] and apply to 3} dealin

»hip spreumeaty now in uflver thal nave ro
expirnslor. dete and that giv contnuing cone
iracts and all other conwracis emervd Into,
wnended, o renewed on or ofier thas dow. A
conirsct in eltect on the d:( of final unxcunen
{May 26, 1989) which by iis wems will termi-
nate on a daw slwr (hul Jmic add whiek ls not
tenowed, is !ovamod b" the low ar it exluied
belor,l whe doy of final enaciment (Muy 26
19495,"”

The 1991 smondment in subd. 3 Inserted
“and psry for equipment”, und substiused
“gensrators, attaghmems and rcruir parw {or
thwm, and other cquipment, including aiach:
mentw and repair parts,” for “'generasors, und
other equipmen, ineluding atiochiments sad re-
palr parts”; In subd. 4 substituted “in the bush
nuve of scouiring heavy and uillind vquipmers
from s mam.acturcr and reselling thy hemvy
and ullity equipment a1 wholeinle or revuil” for
“in the cetatl sale of heovy and wiilsy cquip.
mem't and In cubd. 5 inserted “enupdles the

ihis soction,

dealer 1o purchace hewvy and utllity equipmant
from ho manulagivrer and”,

Laws (991, ¢. 70, § 1) provides:

“The aoundments by sections 1 o 10
Lummdln suanions 3258.061, ¢vbds. 2. 4, and
. JISE6L. 128E.08¢, 328B.088, xubds. 2 ¢,
anc §, A23R.0632. ong J2SB.C6E)) nre restaig
menis and clarifications of the secuons they
gmrad and must 4ot be construed a§ modifice.
tions of wxinsing law.”

Laws 1991, ¢. 70, & 12 provides:

“sscuons | 10 )] are effecrive the day olwr
Daol enacirarnl (overnor's opproval Mey 10,
1994, Tht secuons appi;; 10 &l dealemip
wgresmenis now [n ¢ffer that hove no expirse
rion date and 1o u)) other conuracss entered into,
amyndnd, or renowed sfier the doy of enuct
muri.”

The 1993 smwndment in subd 2 designmed
¢l (1) a5 such and thersin daluied o provision
whien hud excluded (rem he delniton seils
propeded mochines devigned primanily fer the
HATEPCRAY0N 0f PETSONS OF Property un 0 4Srer
or highway, and added cl, (2) relating 10 1rucks
and druck parter and added subds. 6 and 7
defining “Uuck’ and “truck parn”, respesuve
f,\.|

1.aw Review Comnmentaries

Commen oversights In evalusiing 1ae deaier
termination decisonCommon {aw and dudlee

Bvaluating the dealer 1ermination decision—
Lock bevond the written dasier agreement, J.

status conglderations. J. Michael Dudy and  afich 17 Mina. T, 2
’,""P"F‘"J ,%‘ng"' % Hannepin Law, (Yn1 7 ?;sz;ci Dady. Minn T.Law 21 (Summar
yan~~}e¢b, i

0681, Terminations or cancellations

ubdiviston 1. Cood cause required, No equiptrent manufacturer, directly
or through zn officer, ogent, or employse may tarminate, cancel, fafl 10 renew,
or substantially change the competitive circumsiances of a dealersalp agrees
ment without good cause, “Good cause’ means fallure by an equipment dealer
to substantially comply with essenual und reasonsble requirements imposed
upon the desler by the dealership agreement, ff the requirements are not
different from those requiremerts imposed on other similarly situated dealers
by their rerms. In addition, good cause exists whenever:
(a) Without the consent of the equipment manufacturer who shall not with.
hold consent uareasonably, (1) the equipment dealer has transferred an interest
in the equipment dealership, (2) there ﬁas been n withdrawai from the dealer-

ship of an individual proprietor, partner, major shareholder, or the manager of
the dealership, or (3) there has been 3 substantlal reduction in interest of o
partner or major stockholder,

(b) The equipment dealer hay filed a voluntary petition {n batkruptey or has

had an involuntary pettion In bankruptev filed against it that has not been
49 :




§ 325E.0681 TRADE, REGULATIONS, CONSUMER PROTECTION

discharged within 30 days after the filing, or there has bsen a closeour op sale
of a substantial part of the dealer's assets relared to the equipment business, oy
there has been a commencement of dissoiution or liquidation of the dealey

(¢} There has been & change, withoul the prior written approval of the
manufacturer, in the jocation of the dealer’s principal place of business under
the dealership agreement.

(d) The aquipment dealer hay defaulted under u security agreement between
the dealer and the equipment manufacturer, or there has been a revocation or
discontinuance of a guarantee of the dealer's prasent or future obligations to |
the equipment manufacturer.

(¢) The equipment deaier has falicd to uperate in the normal course of
business lor seven consecutive days or has otherwise abandoned the business,

() The equipment deaier has pieaded guilty to or has been convicted of a .
felony wfecting the relationship between the dealer and manufacturer,

(g) The dealer has engaged In conduct that 1s injurious ot detrimental to the
dealer's customers or 1o the pudlic weifare. -

{h) The equipment dealer, after receiving notice {rom the manufacturer of itg .
requitements lor reasonable market penetration based on the manufacturer’s .|
experience In other comparable markuting avess, consistently falls to meet the' '

"

manulfacturer's market penetration requirements, *';-q__
Subd. 2. Notice. Except as otherwise provided in this subdivision, an AN
equipment manufacturer shall provide an equipment dealer at least 90 days' g%
prior \written notice of termination, cancellation, ot nonrenewal of the dealsr. SR
ship agreement, The notice must state all reasons corstituting good cause for S’
the action and must provide that the dealer has until explracion of the noticy 28
puriod [n which to cure a claimed deficlency. If the deficloncy is ractified S :
within the nouce period. the notlee is void. The notice and right to cure . 2
provisions under this section do not apply if the reascn for termmination, A
ca)ncellation. nr nonrenewal Iy for any reason set forth in subdivisien 1, claudes
(a) to (g). L

Subd, 3, Obligation t6 repurchase. If 4 dealership agreement is terminag-

(33
Y
- -
.
.
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k)

ed, canceled, or discontinued, the squipment manufacturer shall pay to the
dealer, or crudit to the dealer's account if the deuler hayg an outstanding amounfy
owed to the manufacturer, un amount equal to 100 percent of the net cost of allg
unused neavy and utility squipment In new condition that has been purchaseds
by the dealer from the manufazturer within the 24 months {mmediataly preced s
Ing notification by either party of intunt to terminate. canesl, or discontisus thel
agresmant.  This amount must include transportation charges that have Leed]
pald by the dealer, or inveiced to the dealer’s accouns by the manufastures
The dealer may elect 0 keep the merchandise tnstead of recelving payment, ‘Ui
the contract gives the dealer this dght, S

Subd. 4. Repair parts. (a) The manufacturer shall pay the dealer, or c'x;': +
to the dealer's account If the dealer has an outstanding amount owed to toé
manufacturer, the following: y

Padru i iy deieg
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REGULATION OF TRADE PRACTICES , § 325E.0681

(1) 85 percent of the current nec prices on repair parts, inc,uding superseded
arts listed in current price tiste or catalogs {n use by tha manufacturer on the

date of the termination, cuncellation, or discontinuance of the sgreement

(2) as to any parts not listed In current price lists cr catalogs, (00 percent o
the Invoiced price of the repair part for which the dealer nas an :hvoiee If the
sarty had previously been purchased by the dealer from the manufacturer and
are held by the dealer on the dute of the termination, zancellasion, or discontin.
uance of the agreemunt or received by the dealer from the manufaciurer afier

that date; und

(3) 80 percent of the most recently publisned price of all other parw if the
price list or catalog is not more than ten vears oid as of the cae of the
termination, sanceliation, o; disconiinuance of the agreement.

{b) The manufacturer shail pay the deuler, or credit 1o the dealer s account, if
the dualer has sn outstanding amount ewed to tae manufaciurer an amount
equal to five percent of the pricss required 10 be paid ¢r credited by thus
subdivision for all pacts returned for the handling, packing, and loading of the
parts buck 1o the manufacturer uniess the manufacturer clects to perform
inventorying. packing, and loading of the pars f1self.  Upon the pavmment or
allowance of credlt to the deaier's account of the sum required by this
subdivision, the tltle to and right 10 possess the heavy and utility equipment
payses to the manufacturer. However, this section does not affeet any seeurity
interest that the manufaciurer may have in the inventory of the dealer,

Subd. 5. Payment: interest. Payraent required to be made under this
section rmust be made not later than 90 dars from the date the heavy and uthlity
¢quipment is returred by the deanier, and If not by then paid, the amount
payable by the manufacturer bears interest at the rate of 1172 percent per

nth from the date the agreement was 1erminated, canceled, or discontinued

| tha data pavment s received by the dualer,

Subd, 6. Notice of Intent to return, In lleu of returning the heavy and
utility equipment to the manufactursr, the dealer may advise the manufacturer
that the dealer has heavy und uulity equipment that the dealer inends to
veturn, The notice of the dealer's intention to return must be in wreiting, sworn
10 before a notary public as to the sccuracy of the listing of hewvy and wiilisy
equipment and that all of the ltems are in usable condition, The notice mus:
include the nams and business address of the person or business who has

ossassion and custody of thein and where they may be inspected. The list may

¢ verified by the manufacturer, The notice must also state the name and

business address of the prrson or business who has the authority to serve as the
uscrow agent of the dealer, to accept pavment or a credit to the dealer's
account on behalf of tha dealer, and to release the heavy and utllity equipment
to the manufacturer. The notice constituws the appolntment of the escrow
agent 1o act on the dealer's behalf,

Subd, 7. Manufacturer Inspection. (a) The manufacturer has 30 days from
the date of the mailing of the notlce under subdivision 8, which must be by
certified mail, In which to lnspect the heavy and utllity equipment and verlfy
the accuvacy of the dealer’s Ilst,
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§ 328E.0681 TRADE REGULATIONS, CONSUMER PROTECTION

(bi The manufscturer shall, within ten days shter inspection:

(1) pay the escrow agent:

(2) give evidence that a credit 1o the account of the dealer has been mads it
the dealer has an outstanding amount due the manufaciurer; or

(3} send to the escrow agent a “dummy credit list” and shipping (abels for
the return of the heavy and utility equipment to the manufaciurer that are
acceptabie as returns.

Subd, & Payment or ¢redit requirements. If the manufacturer sends a
credit lls: as provided under subdivislen 7 ta the escrow agent, pavment or a
credit against the dealer's Indebiedness in accordance with this subdivision for
the acczptable returns must accompany the credit list.  On the recelpt of the
payment, evidence of a credit to the aecount of the dealer, or the credit list with
payment. the title to and the nght o possess the heavy and utllity equipment
acceptabie us returny passes to the manufacturer. The escrow agent shall ship
or cause to be shipped the heavy and utility equipment acceprable as returns to
the manufacturer tnless the manufactursr elects 16 personally perform the
inventorving, packing, znd Joading ¢l the heavy and utllity equipment. Whaen
they have been recelved by the manufacturer, notice of their receipt shall be
sent by vertified malil 1o the eseraw agent who shall then disburse 90 percent of

the pavment it has ruceived, less 11s actual expenses and a reasonable fee for s’ &«
.F}
]
- v
i

survices, to the dealer, The escrow agent shall keep the balance of the funds In
the dealer s escrow account until {t is notified that an agreement has been
runched as to thu nonreturnables, After »eing notified of the agreement, the '

escrow ayent shall disburse the remaining funds atd dispose of ony remaining .

"

hof

heavy and utliity equipeent as provided in the agreement. If no agreement s

reached in a reasonable time, the escrow sgent may refer the matter to an.

arbitrator who has authority to resolve all unsettled issues in the dispute.

Subd, 3. Provisions of contract supplemented. Thls section is supplermental
to an agreement between the dealer and the manufacturer covering the return’
of hesvy and utility equipment. The dealer may eluct to pursue efther the
dealer's contract remedy or the remedy providad (1 this section. An election by
the dealer to pursue ths contract remedy does not bar the dealer's right to th

remedv provided in this section as to the heavy and uility equ! ‘ment nof

alfected by the contract remedy, Notwithstanding anything contalned in this?
section, the rights of a manufacturer to charge back to the dealer's account
emounts previously pald or credited ay a discount incident to the dealet's
purchase of goods is not affacted, '

Subd. 10, Death of dealer; repurchase from hotrs. In the event of theg

death of the dealer or majorisy stockholder In a corporation operating'®’3
dealership, the manufacturer shall, unless the heir or heirs of the deceasedd

agres to continue to operate the dealership, repurehace the merchandise ﬁ:ea ‘

the heir or helrs upon the same terms and conditions as are otherwise provi

{n this saction, [n the event the heir or heirs do not agree to continue &

opurate <a¢ dealership, (1 shall be deemed a cancellaion or dissontnuance ofd

the contrace by the dealer under subdivision |, y
300
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REGULATION OF TRADE PRACTICES § 325E.0681

‘Subd. 11, Falure to pay sums specified on cancellatton of contracts

bility. In the event that a manufacturer, upon the cancellation of a dealer.
ship agreement, falls or refuses to make payment 1o the dealer or the dealer's
heir or heirs ay required by this section, the manufacturer is lable ir 8 civil
action to be brought by the dealer or the deaier's heir or helrs for: (1) 100
percant of the net cost of the heavy r utllity equipment; (2) transportation
charges which have bean paid by the dezler; (3) 85 percent of the surrent set
price of repair pars, 100 percont of invoiced prices, and 50 percent of the price
of all other parts as provided in subdivision [; and (4} five percent for
nandling, packing, and loading, if applicable.

Subd, 12, Exceptions. Unless u dealer has deliversd parts to an escrow
agent pursuant to subdivision 1, shis sectlon does not require the repurchase
frora a dealer of a repair par: whare tae dealer previously has falled to return
the repalr part to the munufacturer after being offered a reasonable opportusity
fo return the repalr part at a price not less than: (1) 85 percunt of the net price
of the repair part as llsted in the thea current price list or catalog; (2) 100
percent of the invoiced price: and (3) 30 percent of the mast recert published

price ay provided in subdivision !,

This section does not require the repurchase from a dealer of repair parts
that hyve a limltad storage life or are otherwise subject 1o deterioration, such as
rubber ltams, gaskets, and batteries; repatr parts in broken or damuged
packages: single repair parts priced as a set of two or more items; and repair
parts which because of thair condltion are not resalable as new parts without

new packaging or recondttioning.

Laws 1989, ¢. 267, § 2, eff. May 27, 1869, Amended by Laws 1991, ¢. 71, ¢§ ! 1o 10
Laws 1993, ¢, {3, anrt. 2, § 10,

Historical and Statutory Notes

“awy 1689, ¢, 267, § 6 providay }1‘991; ond apply to contra:.;\s now In effees Lhat
" i 28E 068, (ki Avé no expiration cate and ere conilnuiag con.
“c‘?;::'mmﬁl skfsé'o[:;g;?‘mg;}sé‘os&g“ 2‘;‘: teacts and uld ather conrracts entersd Iate or
32RE.0684) are effective the day sfter final en.  renewed gliee the da of fioul vnaciment, A
actreant (May 17, 1989] and apply to all dewer.  comirast in fexce the dav of finad enacanent,
ship agreaments now in effect that kave no  which by its teraw will wrminate on a later date
expiration date and Lhat are contisuing cone  and which is net renewed, Is jovered by the
uacts and all other contragis enterwd into,  law w It extstad before the dav of firal unags.
amended, or renewed on or alter that date. A ment”
contrmct in effest on the day of Anal enactmem o
(May 26, 198%], which by {3 tarma will termis . Tha J9%) amndm«.nt WRS 3 ravivar's instruds
note on o data afier that ‘dats and which Iy ney  tien which, by 113 title, corrected erroncous,
renewed, 1y governed by the law ws i existed  srabiguaus. and omiued text and obsolete refer
bofora the c,u,v of llnal enactment (May 28, ¢rces climlnated certain redundant, caniiatn
1949)." Inﬁ. und aupergcdcd’ provislons: and niade mu‘;
caliansous tachnical carrections to stasutes an
The 1991 amendmant added subds, 3 1o |12, cthor Iaws, Article 3. § 10, of thiy a5t dolsted
Laws 1991, o, 71, § M provides sentenca [rom the end of subd. © which provids

"Sectians | to 10 (enscting subdivisions 3 to e that o repurdhase made under this section s
12 of thir teciion) arv ullectiva the cay aher ot wubject 1o the bulk transfors low,
Aol ansctment (governor's spproval Moy 10, B8 336.6u101 1o 338.6¢111,
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§ 325E.0682 TRADE REGULATIONS, CONSUMER PROTECTION

323E.0682. Violations

(a) It is a vioiadon of sections 325E.068 to 325E.0684 for an equipment
manufacturer to coerce an equipment dealer 1o accept delivery of heavy and
utility equipment that the equipment duaier has not voluntarily vrdered,

(5) It iy & violation of sections 325E.068 to 325E 0684 for an equipment
manufacturer

(1) condition cr utternpt to condition the sale of equipment on a requirement
that the equipmen: dealer also purchase other goods or services: except that an
squipment rnanufacturer may require the dealer to purchase al) parts reason.
anly necessary to maintaln the quality of operation in the field of any equipment
used in the trede area and telecomimunications necessary to comemunicate with
the equipment manufacturer:

(2) coerce an eq:ipment deaier tnto u refusal 1o purciuse the equipment
manufactured by anotier equipment macufacturer;

'3) clsceiminate in the prices charged for equipment of like grade and quality
sold by the equipmen: marufacturer to similarly situated equipment dealers,
This clause does not prevent she use of diffsrentials that maxe only due
allowunce for diffecence In she cost cf mznufacture, sale, or delivery or for the
differing mesheds or quantities in which the equipment Is soid or delivered, by
the squipment manufacturer; or

(4) ateempt or threoten to terminate, cuncel, fall to renew, or substantially
change tha competitive cirsumstances of the dealership agreement (f the
attempt or thraat is based on the rasults of a natural disaster, a labor dispute,
or other circumstance bevond the dealer's conirol,

Laws 1589, ¢. 267 43, eff. Mav 27, 1989, Amended by Laws [$91, ¢, 70, § 9.

Historical and Statutory Notes
Luwy 1989 ¢ 347, § o providey: Laws 1991, ¢, 70. § 11 provides:

‘Secdens 1 to I [enmcung €4 J2EEO088 “The amendmenty by sections 1 to 10
JASEV6E1, chis section, § J25E.0833. wad  rymurcing recifons S25E.081, subds. 2. 4, and
3258.08841 ary lfacive the day afiar final en- 5 134E 063, 125E.064, 323,068, subds. 2, 4,
scunens {May 27. 1989) and opoly to al duaier {Lg"cTy 16k 0681, and 315E.0483) are resuine

ship agreemenis now In effeet thas have no
explranion date and that ars ¢onlinuing con.
iraswy and all other contracis entersd (ne0.
amencec, or renswed on or alter whal date, A
contrace (n elfect on the day of Hnal snactmert
(May 24, 19681 which by i's wermy will serml-
nate on w dale aiter thet date and whick i3 non
ranewad, 13 governed by (he luw oy it existad
?sf;&c“:ho av of final ensetment ‘Muy l6,
JI

The 1991 amendment {n par, (a; delaled
parts, o¢ aecevsasiuy' fellowing "huaww and utlis
ity equipment”,

mentt 3nd glarificatione of the ssetons they
amend and must net be construed s modifica.
dong of existing law,"

wOWh 1951, ¢ 70, 8 12 seovidew:

"Seciions | 1o |1 are effecuve the day after

fAnal ¢nasiment (governor's approval May 10,
1991), The sectleny apply to all daalesship
agreements now In affass (ﬁm have no expira
{on dats und to al! orher contracts entered intd,
smunded, or renswed aftee the day of enact
ment,”’ .

s

325E.0683. Status of Inconsistant agreements
A term of a dealership ngreement either expressed or {mplied, including a

cholce of law provision, that (s inconsistent with the terms of suctions 325E.068 o
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REGULATION OF TRADE PRACTICES § 325E.0684

to 325E 0684 or that purports to waive un equipment smanufacturer's compli-
ance with sections 325E.068 10 325E.0684 s void and urienforceasle and dous
not walve any rights that are provided to a person by sections 325E.068 to
325E.0684.

Laws 1989, c, 267, § 4 eff. May 27, 1989, Amended by Laws 199!, ¢. 70, § 10

Historiexl and Stututory Notes

Laws 19¥9, 5 267, § & provides: {6 Walve an equipment manwacturer's compii.
“Sectlons 1 o 8 [unacting § JISE 04k ance wir sestiony JZSE.068 1o 3288 .08¥e

FISE 0881, JISE.0682, his sxecusn, and  Rawr 1990 ¢ 70§ 11 provides:

§ 325E.0684] ary ullective the day alter (inal
ensetraent {May 27, 1989) und apply to & deal.
teshlp agreements now [n ultest that have as
wpiration dale und that are contiruing con-
iracts and cll other contracts wrivred (no,
urended, ur renvwed cn ¢r oller Gl dule, A
ceilmaot in effect on the day of finai enuctment
{May 26, 1989), which by Its terms will termse
rate on & dowe after that dae and which 1y nes
rencwed, {s governed by the faw as [t exlwed
kefore the day of (inal enmacermunmt (Mayv 16,

19891

The 1991 antendment inserted . in¢ivding o
cholee of law provision, and “ar that purports

325E.0684. Remedies

“The amerndments by wectens | 0 10
(umencing recrions VISE.N61, yubds, 2, 4 und
b, J3TE.C6), 3BE.064, JISE,063 subds. 2, 3
and 5, J28E.0682, and 328E.068)) are resiaie
meatt snd clorificutions of the recuony thev
smend and mux not oe construud 33 modificu
uons of exiyting luw.”

aws 1991, ¢, 70 ¢ 12 provicus:

_Sutiions 1 te )1 are effecuve the dav 3.ter
Jdnai enuctment fpovernot’y approval Mav U,
1991 The sacnons upgly W ail dealeryap
agreemaents now in effe¢s that have no expira
on daie and 0 &l other contracts enterad K,
amended, er renewed wher (ke day of eract
aent,

Il an equipment manuiacturer violates sections 125E.068 1o 325E.0684, an
equipment dealer may bring an action against the manudacturer ir a count of
competent jurisdiction for darnages sustained by the dealer as a consequence of

¢ manufacturer's violstion, togsther with the actunl costs of the action.
‘cluding ressonable attorney’s fees. The dealur also may ba granted injunctive
cellefl against unlawtul termination, cancelation, nsnrenewal, or substantial
change of compasitive circumstances. The remaecies (n this section are in
addition to any other ramecies permitted by law,

Laws 1989 c. 287, § B, off. May 27, 1989,

Historical and $tatulory Notes

Laws 1989, ¢. 287, § 6 providis;

“Sections | 10 5 [enacting $§ JISE €68,
JASE.0081, 0288.0082, J25E.0683, and this see.
tior) are effective the day afuer fina) anasement
(Vey 27, 1949) and apply 10 all duaterskip
agreementy now {n effeet that have ne explras
tion date and that are continuing contracty and

all other contracty enlerud into, amended. or
renewed un or altar that date. A contrset in
tileer on the doy of flnal snactmen: (May 26,
1388), which by 1w vrme will terminate on u
date after that date und whicl iy not renawed, is
governed by the law ax [t eainec bafore the day
of ina) unacimant (Muy 24, 1989),"

Law Review Commenturies

Stantory fwwshifting: new opporsunitier to
enhance client resuite.  Arle H, Vende Vagee,
18 Minn T Law, ) (Rall 1$90),
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51.00-08 SAGES AND EXCHANGES

[

51.06-03, DPenalty. Any person violating any of the provisions of this
chapler is guilty of a class I3 imisdemeanor.

fRource: 8.L. 19587, ch. 324, § 3, R.C. 1943,
1507 Supp., § 51-0600; S.L. 1975, ch. 106, § 547

4y
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CHAPTER 51-07
MISCELLANEOUS PROVISIONS

Ty

Scelion

51:07.01,  PRetail Implement or car daaler may recover price of articles upon discontinuance
of contract by wholesaler or relail dealer.

51-07:01.1. Termination of franchises to be done in good faith — Definltion of good cause.

51:07.02. Pricesof implements, machinery, aulomebiles, and parts — How determined.

51-07:03.  Failure to pay sum specified on cancellation of contract — Liabllity.

51407-04.  Selling goods bearing counterleit trademark — Penally.

51-07-04.1. Defacing, destroying, or alteting serial numbers on farm machinery — Penalty.

51.07-05, 5107.06. Repealed by omission,

51.07-07.  Reasonable time to dlscover defects in engine or intehinery - Rescinding contract
- When contract void,

$1.07.08.  Repealed by S.L. 1975, ¢h. 106, § 673,

51.07.09.  Walving, releasing, or barring of cause of action before it sctually has aterued
prohibited.

51.07.10.  Repealed by §.1.. 1965, ¢h, 296, § 32 & '

51.07:11.  DProperty sold under condilions) asle conlrael not atlached, repossessed, or i :
acquired until tazes paid. AW

§1.07.12.  Automuobile aales fnance contracts — Information of insurance proteciion to be
given — Warning required —~ Penally.

51-07-13.  Labeling imported meata sold — Penalty )

510714, Maximum amount of eervice charge which wholesalers and minulacluters may LSt
charge on overdue accounts. ;

-t

e
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51.07-01. Retall implement or car dealer may recover price of arti.
cles upon discontinuanee of contract by wholesaler or retail dealer.
Whenever eny perason, firm, or corporation engaged in the business of selling
and retailing farm implements and repair parts for farm implements, or
in the business of selling and retalling automobiles or trucks, or repair parts
for automoblles or trucks, enters into a written contract whereby such
retaller agrees to maintain n stock of parts or complete or whole machines,
or attachments with any wholesaler, monufacturer, or distributor of farm
implements, machinery, attachments, or repalr parts, or automobiles,
trucks, or repalr parts, and either such wholesaler, manufacturer, or distrib-
utor or the retailer desires to cancel or discontinue the contract, such whole- i
saler, manufacturer, or distributor, shall pay to such retaller unless the
rotaller should desire-to keep such merchandise, a sum equal to one hundred ol
percent of the nat cost of all current unused complete farm Implements, W
machinary, attachments, automobiles, and trucks [nciuding transportation NS
charges which have been pald by such retaller, and eighty-five percent of
the current not prices on repalr parts, including superseded parts listed
in current price lista or catalogs which parts had previously been purchased '
from such wholesaler, manufacturer, or distributor, and held by such B
retailer on the date of the cancellation or discontinuance of such contract .
or thareafter received by such retailer from the wholesaler, manufacturer,
or distributor. The wholesaler, manufacturer, or distributor shall also pay

118
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MISCELLANEOUS PROVISIONS H1-07:01.1

such retailer a guni equid Lo five percent of the current net priee of ull
perts returned fur the handling, packing, and loading of sueh parts back
to the whalesaler, manufucturer, or distributor. Upon the payment of the
sum cqual 10 one hundred percent of the net cost o} suci farm implements,
machinery, silachments, automobiles, and trucks, plus transportation
charyes which hiuve been paid by the retailer and eighty-fve percent of
the current net prices on repair parts, pluy freight chargea which have been
paid by the retailer, plus 1. 2 percent of the current net prices for handling
and loading custs on repair pa.ts only, the title to such farm implements,
farm muchinery, atiachments, a© ~mobiles, trucks, or repair parts, shall
pass to the manufucturer, whalesaler, or distributor making such payment,
and such manuitcturer, wholesaler, or distributor, shall be entitled to the
possession of such farm implements, machinery, attachments, sutomobiles,
trucks, or repair parts, y

The provisions of this section shall be supplemental to any agreement
between the retaller and the manufacturer, wholesaler, or distributor cover-
Ing the roturn of farm implements, machinery, attachments, automobiles,
trucks, and reyair paris so that the retailer can elect to pursue either his
contract remedy or the remedy provided hercin, and an election by the
retaller to pursue his contract remedy shall not bar his right to the remedy
provided herein as to those farm implements, machinery, attachmenty,
sutomobiles, trucks, and repair parts not affected by the contract remedy,

The provisions of this section shall apply to ail contracts now in effeel
which have no expiration date and are a continuing contract, and all other
‘eontracts entered into or renewed after July 1, 1971. Any contract in force
and effect on July 1, 1871, which by its own terms will terminate on 4 date
subsequent thereto shall be governed by the law ag.it existed prior to the
1971 amendment, .

Bource: S.L. 1837, eh, 125 {{1, 3, R.C. - farm machinery at hix own price and thea
143, § 810701, 8.1, 1061, ¢h, 309, 4§, 1863, ¢h.  force wholeanler Lo Lake the balance under
329, §1; 197, eh, 472, 4 ). , provisions of this statute, the snle by reaalier

' being an election on his part to heep the mer-
Elrction of Remediet, " ehandise. Kaisershot v. Gamble.Skogmo, Ine.
Retaller could notl dispese of & partion of  (1959) 96 NW 23 666,

§1.07-01.1. Termlnation of franchises to be done In good faith —

Definltion of good cause,

.1 Any manufacturer, wholesaler, or distributor of farm implements,
machinery, and repair parts therefor, or of automoblles, trucks, and
repair parts therofor, who entern into a contract with any person, firm,
or corporation engaged In the business of selling and. retailing farm
Implements and repair parts for farm implements, or in the business
of solling and relalﬁng eutomobiles or trucks or repair parts for auto-
moblles or trucks whereby such retailer agrees to maintain a stock
of parts or complete or whole machines or attachments, automobiles,
or trucks, shall not terminate, eancel, or fall to renow. any such con-
tract with the person, firm, or corporation without good causs, .

For the purpose of this section, good cause for terminating, canceling,
: or falling to renew a contract shall be limited to fallure by the person,
L., flrm, or corporation in the business of selling and retalling to comply

118
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51.07.02 SALES AN BSUHANGES

with those requirenients imposed by the written contract between the
parties. FFurther, the delermination by the manufacturer, wholesaler,
or distributor of good cause for such termination, canceliation, ur fail-
ure to renew must be made in good {aith.

In any action against a manufacturer, whalesaler, or distributor for vicla-
tion of this section, the manufacturer, whelesaler, or distributor must estal,.
lish that the termination, cancellation, or failure to renew was made ir
good faith for good cause as that term is defined in this section. If the
manufacturer, wholesaler, or distributor fails to establish good cause for
its action, it shall be liable for all special and general damages sustained
by the plaintiff, including, but not limited to, the couts of the litigation
and reasonable attorneys' fees for prosecuting the action, and the plaintifi,
where appropriate, shall be entitled to injunctive relief. The provisions of
this section shall apply to all contracts now in effect which have no expira-
tion date and are continuing contracts and all other contracts entered into,
amended, or renewed after July I, 1976, Any contract in force and effect
on July 1, 1975, which by its terms wlll terminate on a date subsequen:
thereto shall he governed by the law as it existed prior to July 1, 1976,

Source: S.L. 1875, eh. 450, § 1. ‘88 Arm. Jur. 22, Frenchises, §4 44, 59.€2

Collateranl Reforences, $7C J. 8. Franchises, | 25
Franchises ¢ 11,

51-07-02. Prices of implements, machlnery, stitomobiles, and parts
-— How determined. The prices of (arm implements, wiachinery, and repa;:
parts therefor, and of automobiles, trucks, and repair parts therefor,
required to be pald to nny retail dealer as provided in section 51-07.01,
shall be determined by taking one hundred percent of the net cost on farm
implements, machlnery, attachments, autemobiles, and trucks, and eighty-
five percent of the current net price of repair parts therefor as shown upon
the manufacturer's, wholesaler's, or distributor's price listy or catalogs in
effect at the time such contract (s canceled or discontinued.

Bource: S.L. 1037 ch. 125, § % R.C. 1943,
321-0’?0’.’4 8.L. 1961, ch. 309, § 2; 19003, ¢h. 39,

51-07-03, Fallure to pay eum apecified on cancellation of contract
— Liabllity, In the event that any manufacturer, wholesaler, or distributor
of farm machinery, farm implernents, and repair parts for farm machinery,
and farm implements, or of automob!les, trucks, and rapair parts therefor,
upon cancellation of a contract by either a retailer or a manufacturer,
wholesaler, or distributor, falls or refuses to make payment to such dealer
a8 18 required by sectlon 51-07-01, or refuses to supply farm machinery,
farm {mplements, and repair parts for farm machinery and farm imple-
monts or automobiles or trueks, or repair parts therefor, to any retailer
of such products, who may have a retall sales contract dated aftar July
1, 1063, or a contract with no expiration date or a continuing contract in
force or effect on July 1, 1968, with such manufacturer, wholesaler, or dls
tributor, such manufacturer, wholesaler, or distributor shall be liable In
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BALES AN EXCHANGES

H1-20.1-01

CHADPTEN 51.20.1 W
: REAYY CONSTRIUTTION BQUIPMENT title -
FRANCIISE TLRMINATIUN the ¢
- et heavy
2 . oc'nr)n . to an"
s hi:20.1:01. Definitiona.

v 51.00.i-02. Hetall dealers may recover coal of equipment and patts upnk ciscontinuance of the di
R contract with distributor, repair
s s 51.20.1-03. Termination of eontraclus) areanpements Lo be done with pood cause — "Goad this g
o cause" defined. uip:
3 ' 51.20.1.04,  Determination of retail dealer's refmbursement. equip:
xe: 51.00.1.05. Failure to make reimbursement on eancellation of contract — Lizhilily. trecte
, e tlon w
"N 51.20.1-01. Definitlons. As uscd in this chapter, unless the context WA parts i
b i requires otherwise: | _ - The
2 3f 1. “Distributor” means any person involved in manufacturing, wholesal. . has nz
-4 ing, or distributing heavy constructicn eguipment or repair parts for June 3
w8 heavy construction equipment, or hoth equipment and parts, who is $¢ terms
AL authorized to, and does, enter inte a written contract with a retail grned
Xy dealer. | Boart
‘:‘ 2. "Heavy construction equipnient” means selfpropelivd or pull-type Collate:
TP construction machinery, and accessories therefor, primarily used in " Frans
o B projects requiring paving, earthmoeving, ¢ bridge, road. highway, and o Fans
commercial building construction. bl

3. "Person’ includes any Individuni, firm, partnership, joint venture, idh.

association, corporation, or other businecs entity. with ¢

4. “Retail dealer" means every persnn engagad in the business of selling
heavy construction equipment at rotail.

Seurce: S.L.1881,¢h, 499, ¢ 1.

]

L
~
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51.20,1.02, Retall dealers may recover cost of equipnicnt and parts
upon discontinuance of contract with distributor, [{ o retail dealer has
entered into a written contract with a distributor wherein the retail dealer
agrees to maintain a stock of heavy construction equipment, repair parts,
or both heavy construction equipmont and repair parts, and cither the dis.
tributor or the retail dealer desires to canecl or discontinue the contract,
the distributor shall pay to the rewail dealer, unless the retail dealer desires
to keep the equipment or ro&)‘air parts, the following amounts:

1, A sum equal to one hundred percent of the net cost of all unused,
complete heavy construction equipment.

2. Eighty-five percent of the current net prices on repair parts, ineluding
the superseded parts listed {n current price lists or catalogs, If the
superseded parts have proviously been purchased from the distributor,
and were in the retall dealer's inventory on the date of cancellation
or discontinuance of the contract, or were thercaflter received by the
retall dealer from the disteibutor.

3. A sum equal to five parcent of the current net price of all parts
returned as reimbursement for handling, packing, and loading of those
parts,

4. Any frelght chargos on the equipment or repair parts pald by the ¢
retall dealer, N
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EQUIPMENT FRANCHISE TERMINATION 51-20.1-04

When i distributor has made pavment in accordance with this seetion,
tithe to the heavy construetion equipiment snd repair parts shail pass Lo
the distribuler, and the distributor shall be entitled to possesaion of the
heavy construction cquipment and repair parts, ‘Unis section i3 supplemivintad
o any provisiuna contuined in any contract hutween the retail dealer und
the distributor refating to the retura of heavy construction equipment and
repair parta. Thus, the retail desler can clect to pursue his remedy under
this section, or under the contract relating o raturn of heavy construetion
equipment and repair parts. An clection by a retail dealer to pursue u cone
tractual remedy shall tict bar his right to the remedy provided by this nee-
tlon with respect to thoge pieces of heavy construction equinment and repair
parta not affected by the contract remedy.

The provisions of this section apply to every contract now in effect which

_has no stated cxpiration date, and to all other contracts entered into after
June 30, 1081, Contracts in force and effect on June 30, 1981, which by their

terms will terminate on a date subsequent to June 30, 1981, shall be gov-

" erned by the law existing prior to July 1, 1981,

36 Am. Jur. 2d, Franchisea, §4 44-C2

, Eeurcear S 1981, ch. 09,4 2.
37C. ). S Feanchlses, ¢4 26.32

Collatera) Roferences.

R . Priochises &= 1],
\X! :

51.20.1-03, Termination of contractual nrrangements to be douo

with good cause — “Good ca'se' defined.

L. Any distributor of heavy construction equipment, repair parts, or bath
who enters Into o written contraet with any retail dealer in heavy
construction cquipment, repair parts, or both, in which the retail
dealer agrees to imaintain a stock of heavy construction equipment,
repair parts, or both, may not terminate, cancel, or fail to renew the
contract without gond cause.

As used in this scction, "good cause” means that the retail deales has
falted to comply with the requirements imposed upon him Ly the terms
of the written contract between the retail dealer and the distributor.
The determination by the distributor that the distributor has good
eause for termination, cancellation, or nonrenewal must be made in
good falth,

In any civil action against a distributor for violating this seetion, the
distributor must esiabiish that the contract termination, canceliation,
or nonrenewal was made in good falth for good cause. If the distributor
falls to establish good cause for its termination, cancellation, or nonre-
newal action, the distributor shall ba liable for all special ard gencral
damages sustained by the retall dealer, including, but not limited to,
the costs of the litigation and reasonable attorney's fees for prosecut-
ing the civil astion. In addition, the retail dealer, where appropriate,
shall be entitled to injunctive relief. The provisions of this section
apply to contracts in effect on July 1, 1981, which have no expiration
date and are continuing contracts, and to all other contracts entered
into, amonded, or renewed after June 80, 1981, This saction does not
apply to contracts in forco and effect on June 30, 1981, which Ly their
terms will terminate on a dute subsequant to June 30, 1981, Thosa
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51.20.1-01 SALES AND EXCHANGFES
contracts shall be governed by the law as it existed prior to July 1,
1981,

Source: 81, 1481, ch. 499, § 3.

51.20.1.04, Determination of retail dealer’s reimbursement. The
extent of reimbursement of the relail dealer for heavy construction equip-
ment and rapair parts pursuant to section 51-20.1-02, shall be determined
by taking one hundred percent of the net cost on unused, complete heavy
construction equipment, and eighty-five percent of the current net price of
repair parts, as shown in the distributor's price lists or catalogs in effect
at the time the ~ntract was canceled, terminated, or not renewed.

Source: S.L. VAL 1 A4

51.20,1.05. Failute vualke reimbursement on cancellation of con-
tract — Liabllity. If any heavy construction equipment distributor fails
or refuses, upon cancellation, termination, or nonrenewal of a contract by
cither a retail dealer or the distributor, to make pavment to the retail dealer
as required by section 51-20.1-02, the distributor shall be liable in a clvil
actlon brought by the retal) dealer for one hundred percent of the net cost
of the unused, complete heavy construction equipment, plus transportation
charges paid by the retail dealer; and eighty-fve percent of the current
net price of repair patts, plus five percent of that current net price for
handling and Joading plus freight charges on the repair parts which have
been paid by the retail dealer. A distributor shall be liable for equivalent
amounts in a ¢ivil action {f he refuses to supply heavy construction equip-
ment, repair parts, or both, to a retall dealer who has a contract dated
after June 30, 1981, or a contract with noexpiration date which is continuing
in force on July 1, 1981,

Source: S.L. 1981, ¢h. 409, § 5.

CHHAPTER 51-21
RETAIL THEFT ACT

Section

81.21.01. Definltions,

51.21.02, Presumption.

51:21.03, Detention of suspect = Procedute.

B1-21.04, Civii and eriminal Immunity for aets of detention,

51:21.05. Civil remedy agatnst adult shoplifters or the parent of 8 minor shaplifter.

51.21.01, Definitions., As used in this shapter, unless the context

requires otherwise:
1. An ltem is “concealed" wilhin the moaning of this chapter if, even
though there I8 some notice of Its presence, the item itself (s not visible

through ordinary observation,
2, "Full rotall value" moans the merchant's stated or advertised price

of the merchandise,
3. “Merchandise” means any Item of tangible personal property, and spe.
cifcally includes shopping carts.
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MBL=] JOHNSEN TRAILER SALES, INC.

Wilson — Muvall — Fruehauf
Serving the Trucking Industry Since 1959

March 8, 2001

Chairman Wanzek and members of the Senate Agriculture Committee, for the record my
name is Dick Johnsen, President of Johnsen Trailer Sales, Inc, Our trailer dealer license
is TD 9. Thave sales, parts, and service facilitics in Bismarck and Fuargo, Our company
has beet o semi trailer dealer in North Dukota since 1959, Because of a prior meeting
commitment, [ am unable to attend the hearing on HB 1324, I would ask for your
favorable consideration on HB 1324 and that this written testimony be entered into the
record,

This legislation would add semi trailer dealers to the following list of dealers that are
offered some repurchase protection from contract cancellations under section 57-07-01 of

the ND Century Code.

‘ Farm Implement Dealers

Automobile Dealers
Truck Deulers

As dealers we are normally required by the terms of the manufacture's contract to stock
both trailers und repair parts as well as offer service and repairs, Our investment is

considerable,

I usk for your favorable consideration on HB 1324, Should you have any questions I will
be avallable ufter March 12™ und cun be reached at the number listed below.,

Dick John
Johngan Trailer Sales, Inc.

2100 Industrial Drive ¢ RO, Bux 1562 ¢ Bismarck, ND 58502 o 900-472.2649 & 701:255.0480 o Fax 201.255-3991
Jo3 ) 38th .:ifru‘t SW e PO, Box 9491 o Fargo, ND AR10G » 800.246-3700 ¢ 701.282:3790 » Fax 201.282:3593




